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Litigation Exception to the Open Meetings Act 

 
As municipalities should be well-aware, under Illinois’ Open Meetings Act, (“OMA”), “[a]ll meetings of public 

bodies shall be open to the public,” unless the public body holds a closed meeting to address certain subjects that fall 
under the exceptions to the openness requirement. 5 ILCS 120/2(a). One such exception is the litigation exception: 

 
A public body may hold closed meetings to consider the following subjects: … (11) Litigation, when an action 
against, affecting or on behalf of the particular public body has been filed and is pending before a court or 
administrative tribunal, or when the public body finds that an action is probable or imminent, in which case the 
basis for the finding shall be recorded and entered into the minutes of the closed meeting. 

 
5 ILCS 120/2(c)(11). 

However, municipalities must be cautious, specific, and clear when invoking the litigation exception to justify a 
closed meeting. Exceptions to OMA “are to be strictly construed,” and courts enforce such strict construction. 5 ILCS 
120/2(b). For instance, in the recent case of City of Bloomington v. Raoul, 2021 IL App (4th) 190539, the Illinois 
Appellate Court affirmed the Illinois Attorney General’s (“AG”) binding opinion that the Bloomington City Council 
failed to properly invoke the “probable or imminent” litigation exception to justify a closed meeting. There, the City 
Council held a closed session based on the litigation exception to discuss “probable litigation” regarding an 
intergovernmental agreement it had entered into with the Town of Normal. Id., at ¶ 5. The evidence indicated that during 
the closed session, the Council discussed various aspects of terminating or changing the agreement, including “public 
relations aspects of terminating the agreement,” “possible approaches to terminating the agreement,” and “the economics 
involved with various options and other relationships with Normal.” Id., at ¶ 7. While litigation was discussed during the 
meeting, including what options might result in litigation, the speculation as to what kind of decision a court might make, 
and whether either the Town of Normal or the City Council would use the threat of litigation as a bargaining tool, 
litigation was not the focus of the discussion. Id., at ¶ 10. Discussion of litigation seemed theoretical and not probable or 
impending. 

The Fourth District agreed with the Attorney General that the City Council “entered closed session without 
reasonable grounds to believe litigation was probable or imminent” and that the City Council violated OMA “as the focus 
of the discussion was not litigation.” Id., at ¶¶ 25, 32. The court first explained that because no litigation was pending 
(meaning no suit had already been filed), the City Council could not use that element of the litigation exception to justify 
a closed session. Id., at ¶ 30. The court then explained that it found “the council members did not reasonably believe that 
litigation was probable or imminent.” Ibid. Because the City’s attorney advised the Council “that litigation ‘could be 
plausible,’” as he “did not know if Normal had a valid claim,” and the Council did not see a “‘clear cut road’ to litigation” 
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and possible litigation was a “minor issue,” the court reasoned that such litigation was not “probable or imminent.” Id., 
at ¶¶ 30-31. 

The court then explained that even if the City Council had properly entered into closed session, the City Council still 
violated OMA because it failed to limit its discussion to probable or imminent litigation when discussing the agreement 
with Normal, as described above. Id., at ¶ 35. Despite the Council’s attorney’s warnings that it needed to restrict its 
discussion to litigation and to not discuss the public relations aspect of terminating the agreement in closed session, the 
court found the Council disregarded these warnings and discussed the non-litigation topics outlined above. Ibid. 

Importantly, giving further support to its conclusion, the court noted that “[a]bsent from the closed session was any 
discussion of legal theories, defenses, claims, or possible approaches to litigation.” Id., at ¶ 36. The heart of the closed 
session discussion was various aspects of terminating the agreement itself and negotiations relating to the termination, 
rather than substantive litigation strategy. 

Thus, based on the Fourth District’s analysis in City of Bloomington v. Raoul, 2021 IL App (4th) 190539, 
municipalities must be aware that to properly invoke the litigation exception to OMA, the litigation must be actually 
pending or threatened litigation must be “probable or imminent,” not just possible or probable. To invoke the litigation 
exception, “probable or imminent” litigation must be reasonably likely, not just an unknown possibility. The substance 
of the conversation in closed session must be about actual litigation strategy, including defenses, or analysis of evidence, 
or analysis of claims, or posture, or theories, for example. Litigation strategy must be the focus or heart of the discussion; 
it cannot be a minor, ancillary, or tangential topic. Discussion of non-litigation matters will not invoke the protection of 
the litigation exception; a closed session based on the litigation exception is justified so long as the municipality discusses 
substantive litigation strategy. 

Additionally, municipalities should be reminded of various procedural aspects of going into closed session. In one 
binding opinion in 2021 (PAC Op. 21-003), the Illinois Attorney General Public Access Counselor (“PAC”) found a city 
council violated OMA when it failed to indicate that litigation was “probable or imminent” prior to entering closed 
session and it failed to record any basis for a “probable or imminent” litigation finding in the meeting minutes. Like in 
the Fourth District opinion discussed above, the PAC also found the city council violated OMA by discussing general 
aspects of a sewer main that was located on private property; the city council violated OMA by discussing possible 
actions or negotiations regarding the sewer main where litigation was only merely potential or possible. The PAC stressed 
that for litigation to be “probable or imminent,” it must be determined that a lawsuit is reasonably more likely than not 
to commence or that such commencement is close at hand. 

In another binding opinion in 2021 (PAC Op. 21-009), the PAC found a school board violated OMA when it went 
into closed session to discuss a personnel matter. There, the PAC found the school board had violated OMA because the 
school board invited and allowed members of the public to speak individually during the closed session. The school board 
indicated it had allowed certain members of the public to speak in closed session because these members of the public 
were providing the board with their comments regarding the subject employee’s work performance. The PAC found the 
board violated OMA by allowing public comment during closed session and by not allowing public comment during the 
open meeting. The PAC reasoned that because OMA exemptions allow, but do not require, public bodies to discuss 
certain topics in closed session and the board had no rule allowing such public comment in a closed session, the board 
had violated OMA by allowing public comment during closed session and not allowing public comment during open 
meeting.  

Municipalities should take care to clearly invoke the litigation exception to justify a closed session. Municipalities 
must indicate that litigation is “probable or imminent” prior to entering closed session and record any and all bases for a 
“probable or imminent” litigation finding in the meeting minutes. Municipalities should preclude public comment during 
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a closed session. And, as discussed more thoroughly above, if invoking the litigation exception to OMA, municipalities 
should take care to discuss substantive litigation strategy during such closed session. 
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