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Section 155 Necessitates A Separate Action on the Policy 

In certain circumstances, where an insured provides sufficient evidence of vexatious and unreasonable conduct, 
Section 155 of the Illinois Code of Civil Procedure provides an extra-contractual remedy to an insured in a breach of 
contract action against their insurer. Section 155 does not provide a standalone cause of action against an insurer that can 
be pursued by itself. Such an interpretation of Section 155 is supported by the plain language of the statute. In pertinent 
part, Section 155 states: 

 
In any action by or against a company wherein there is in issue the liability of a company on a policy or policies 
of insurance or the amount of the loss payable thereunder, or for an unreasonable delay in settling a claim, and 
it appears to the court that such action or delay is vexatious and unreasonable, the court may allow as part of 
taxable costs in the action reasonable attorney fees, other costs, plus an amount not to exceed any one of the 
following amounts: 
 
(a) 60% of the amount which the court or jury finds such party is entitled to recover against the company, 
exclusive of all costs;  
$60,000; 
 
(b) The excess of the amount which the court or jury finds such party is entitled to recover, exclusive of costs, 
over the amount, if any, which the company offered to pay in settlement of the claim prior to the action. 

 
215 ILCS 5/155(1)(emphasis added).  

 
This interpretation is also supported by the Illinois Supreme Court’s commentary on Section 155. In Cramer v. 

Insurance Exchange Agency, 174 Ill. 2d 513 (1996), the Illinois Supreme Court discussed Section 155 extensively. In 
doing so, the supreme court observed that Section 155 merely “created a limited statutory exception” to the general rule 
that attorney’s fees and penalties are not recoverable in breach of contract actions. Id. at 520. And, by enacting Section 
155, where an insurer experiences unreasonable and vexatious conduct by insurers, the Illinois General Assembly 
merely “expanded plaintiff’s relief to include reasonable attorney fees, costs, and a limited penalty, in addition to a 
breach of contract to recover the amount due under the policy.” In other words, according to the supreme court, Section 
155 “presupposed an action on the policy.” Id. at 523. 

However, despite the plain language of Section 155 and the guidance of the Illinois Supreme Court, certain plaintiffs 
have attempted to pursue Section 155 claims as their own, independent cause of action and without pleading an adherent 
breach of contract claim. A recent decision by the Illinois Appellate Court Fourth District rebuffs these efforts and 
reaffirms the traditional view of Section 155. 
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In Kroutil v. State Farm Mutual Automobile Insurance Company, 2021 IL App (4th) 210238, the Fourth District 
affirmed the dismissal of a Section 155 claim brought as a standalone cause of action. In this case, the insured initially 
filed a breach of contract claim and a Section 155 claim against her insurer, claiming that the insurer breached its contract 
by failing to pay her underinsured motor vehicle benefits after an accident involving an underinsured driver and that she 
was also entitled to an award under Section 155 of the Illinois Insurance Code. Kroutil, 2021 IL App (4th) 210238, ¶ 5. 
In response, the insurer filed a motion to stay the action, pending the outcome of an arbitration of the underinsured motor 
vehicle claim. Id. The trial court granted the stay, the arbitration went forward, and an arbitration award was rendered. 

Following the arbitration, the stay was lifted, and the insured filed an amended complaint, which dismissed her 
breach of contract claim and asserted only a claim for Section 155 damages. Id. ¶ 6. The insured later replaced the 
amended complaint with a second amended complaint which, again, asserted only a claim for Section 155 damages. In 
her second amended complaint, the insured recounted the medical treatment allegedly related to her accident, made 
allegations concerning the insurer’s evaluation of this medical treatment, and accused the insurer in engaging in the 
following improper claims practices: 
 
• “failing to adopt and implement reasonable standards for the prompt investigation and settlement of claims arising 

under its policies;” 
 
• “not attempting in good faith to effectuate prompt, fair and equitable settlement of claims submitted in which liability 

has become reasonably clear;” 
 
• “compelling plaintiff to institute suit to recover amounts due under its policy by offering substantially less than the 

amounts ultimately recovered in suits brought by them; 
 
• “refusing to pay claims without conducting a reasonable investigation based on all available information;” and 
 
• “failing in the case of the denial of a claim or the offer of a compromise settlement to promptly provide a reasonable 

and accurate explanation of the basis in the insurance policy or applicable law for such denial or compromise.” 
 
Id. ¶ 8. 
 

In response to the second amended complaint, the insurer filed a motion to dismiss pursuant to Section 2-619.1 of 
the Illinois Code of Civil Procedure. The Section 2-619 portion of the motion asserted that “plaintiff’s claim for section 
155 damages could not stand alone” and that “[f]or plaintiff to prevail on a claim for section 155 damages, plaintiff had 
to prevail on a breach of contract claim, which plaintiff did not pursue.” Id. ¶ 9. The trial court agreed with the insurer 
and dismissed the second amended complaint with prejudice. 

On appeal, the Fourth District affirmed the dismissal of the second amended complaint pursuant to Section 2-619. 
After analyzing the Illinois Supreme Court’s discussion of Section 155 in Cramer, the court held that the dismissal of the 
second amended complaint was proper because the insured did not pursue an adherent breach of contract claim. The court 
reasoned: 

 
Here, plaintiff did not pursue her breach of contract claim in her second-amended complaint. Thus, her section 
155 claim is not connected to an action on the policy. Without citation of the record, plaintiff contends she won 
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her breach of contract claim and defendant paid damages for its breach of contract. However, according to the 
documents related to the arbitration stay, the arbitration was on plaintiff’s initial underinsured motorist claim, 
and defendant paid plaintiff what she was owed for her underinsured motorist claim. The arbitration was not on 
whether defendant breached the insurance policy. Thus, plaintiff did not win a breach of contract action.  
 

….  

Since plaintiff’s section 155 claim was dependent on a successful breach of contract action and she did not 
pursue that cause of action, the circuit court properly dismissed her second-amended complaint under section 2-
619. 

 
Id. ¶ ¶ 19, 21. 

 
In short, in Kroutil, the Fourth District reaffirmed a principle that should have been evident from the plain language 

of Section 155 of the Illinois Insurance Code and the supreme court’s discussion of the statute. Section 155 simply is not 
a standalone cause of action but merely provides an extracontractual remedy to an insured on an action on the policy 
where an insurer engages in vexatious and unreasonable conduct. Hopefully, Kroutil and other decisions like it will curtail 
efforts to convert Section 155 into something that it is not. 
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