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The Challenge of Serving in Black Robes, Not White Coats:  

The Second District Affirms the Denial of 
Patients’ Requests for Ivermectin 

Over the past two years during the COVID-19 pandemic, we have all struggled with making the best decisions with 
the information available. On a daily basis, millions of individuals have decided on a daily basis to mask or not to mask 
and to vaccinate or not to vaccinate, but in Abbinanti v. Presence Cent. and Suburban Hospitals Network, the Illinois 
Appellate Court Second District decided whether patients could require a hospital to administer the medication ivermectin 
as treatment for COVID-19. 2021 IL App (2d) 210763.  

As the Second District aptly described, “[t]he facts underlying this case are sad indeed.” The plaintiffs, parents of 
three, were admitted to the hospital’s intensive care unit with COVID-19 in late November 2021. Abbinanti, 2021 IL 
App (2d) 210763, ¶ 1. Both of the plaintiffs remained critically ill despite receiving every treatment permitted under St. 
Joseph’s protocols. Id. Unfortunately, one of the plaintiffs died during the course of the appeal. Id. 

An internal medicine physician submitted an unattested declaration that he was “on staff” at the hospital and had 
been the plaintiffs’ attending physician in the ICU. Id. ¶ 2. When available treatment protocols provided to the plaintiffs 
failed, the internist requested to administer ivermectin as requested by the plaintiff’s health care agents. Id. The defendant 
owned and operated the hospital at issue, and in September 2021, the defendant adopted a policy prohibiting the use of 
ivermectin to treat COVID-19 patients at its hospitals. Id. ¶ 3. 

Ivermectin is a drug approved for use in humans and animals at different dosages to treat intestinal infections caused 
by parasitic worms and approved in topical form to treat head lice and certain skin conditions. Abbinanti, 2021 IL App 
(2d) 210763, ¶ 3. The defendant’s policy to prohibit the use of ivermectin as a COVID-19 treatment is consistent with 
recommendations from the Food and Drug Administration (FDA), the American Medical Association (AMA), the 
American Pharmacists Association (APA) and the American Society of Health-Systems Pharmacists (ASHSP). Id. 
However, the internist stated he had reviewed medical literature promoting the use and the potential adverse impacts of 
ivermectin. Id. ¶ 4. The plaintiffs’ families were “‘desperate to help them as much as possible,’” and the internist stated 
that he did “‘not see any harm in trying this drug even if only to reassure family members that ‘everything possible’ was 
done to save’” the plaintiffs. Id. However, the internist did not state that ivermectin would be an effective treatment for 
the plaintiffs’ COVID-19 infection. Id. Because of the defendant’s policy prohibiting the use of ivermectin to treat 
COVID-19, the internist could not prescribe it for the plaintiffs, and the plaintiffs’ representatives sued on December 15, 
2021 and demanded a temporary restraining order against the defendant. Id.   

The Second District reiterated that a TRO is a drastic remedy that should be granted in exceptional circumstances 
and for a brief duration. Id. ¶ 14. The party seeking the TRO has the burden to establish “a ‘fair question’ as to each of 
the following: (1) a clear right in need of protection, (2) irreparable injury in the absence of an injunction, (3) no adequate 
remedy at law, and (4) a likelihood of success on the merits of the case.” Id. ¶ 15. Failure to establish any one of the 
elements is a sufficient basis to deny a TRO. Id.  
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Before the trial court, the parties provided medical literature for and against the use of ivermectin to treat COVID-
19, and the plaintiffs provided an unattested declaration from Pierre Kory, M.D., who called himself an expert about the 
management of COVID-19 and the use of ivermectin to treat or prevent COVID-19 infection. Abbinanti, 2021 IL App 
(2d) 210763, ¶ 5. While respectful of “patients’ desires to avail themselves” of “new and alternative medical approaches,” 
the trial court stated the question before it was not “whether treatment with ivermectin was a good idea or a bad one, but 
whether the plaintiffs had made a valid legal case that the court should override the hospital’s judgment about ivermectin.” 
Id. ¶ 6.  

The plaintiffs argued they had an express contract with the defendant due to the hospital’s written statement of a 
patient’s rights and responsibilities. Id. ¶ 6. This statement included a discussion of a patient’s right to “reasonable access 
to care,” the allowance to “participate in decision making processes related to their plan of care” and to be informed of 
“alternative methods of treatment.” Id. The trial court held this document “did not give patients the right to receive 
whatever medical treatment they wanted if that treatment was against hospital policy.” Id. Further, the court dismissed 
any argument that the plaintiffs and the defendant had an implied contract since no details were offered by the plaintiffs 
as to the terms of any implied contract or how the defendant’s policy prohibiting the use of ivermectin violated any such 
contract. Id. 

The plaintiffs also relied heavily on section 10.8(a)(3) of the Hospital Licensing Act (“the Act”), which states in 
pertinent part: 

 
(3) The employing entity and the employed physician sign a statement acknowledging that the employer shall 
not unreasonably exercise control, direct, or interfere with the employed physician’s exercise and execution of 
his or her professional judgment in a manner that adversely affects the employed physician’s ability to provide 
quality care to patients… 

 
210 ILCS 85/10.8(a)(3). The plaintiffs argued the defendant unreasonably interfered with their internist’s care of them 
in violation of section 10.8(a)(3) by prohibiting him from prescribing and administering ivermectin for treatment of 
the plaintiffs’ COVID-19. Id. ¶ 8. The trial court rejected this argument, finding the Act only governed the relationship 
between a hospital and its employed physicians, and while the internist could possibly have alleged a violation of the 
Act, the Act did not grant patients legal rights that could be enforced by the courts. Id. ¶ 9. Further, the internist was 
not a party to the plaintiffs’ suit, and his rights could not be asserted by them. Id.  

The trial court found the plaintiffs needed to show “it was unreasonable for the hospital to require its physician-
employees to abide by its established policies” in order to demonstrate the plaintiffs had a protectible right arising under 
the Act. Abbinanti, 2021 IL App (2d) 210763, ¶ 10. However, the evidence concerning the efficacy of ivermectin as a 
treatment for COVID-19 conflicted, and before adopting its policy, the defendant weighed that evidence and considered 
the guidance from the FDA, AMA, APA and ASHSP which also counseled against the use of ivermectin to treat COVID-
19. Id. Therefore, the plaintiffs had not shown the defendant’s ivermectin policy was unreasonable, and the plaintiffs had 
failed to demonstrate they had a right under the Act, or any other legal basis, to force the defendant to allow the plaintiffs’ 
physician to administer ivermectin. 

The Second District reiterated its sympathy to the plaintiffs’ plight and their pursuit of “every possible avenue that 
could benefit the Abbinantis’ health.” Id. ¶ 13. However, the court stated:  

 
[A]s an appeals court in a sister state has observed, “judges are not doctors” and “cannot practice medicine from 
the bench.” Texas Health Huguley, Inc. v. Jones, No. 02-21-00364-CV, 2021 WL 5405794, at *1 (Tex. App. 
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Nov. 18, 2021). “The judiciary is called upon to serve in black robes, not white coats. And it must be vigilant to 
stay in its lane and remember its role. Even if we disagree with a hospital’s decision, we cannot interfere with 
its lawful exercise of discretion without a valid legal basis.” Id. at *7. Mindful of our limited role, we must focus 
on the legal question of whether the plaintiffs have met the legal standards for the emergency injunction they 
seek. 

 
Abbinanti, 2021 IL App (2d) 210763, ¶ 13. 

 
On appeal, the plaintiffs did not argue the trial court improperly interpreted the Act when the trial court held the Act 

governs the relationship between hospitals and employed doctors without giving patients the right to sue. Id. ¶ 16. Instead, 
the plaintiffs simply re-asserted that the Act applied to them and that the proper remedy for violating the Act in this case 
was to override the defendant’s policies against ivermectin. Id. The court determined the plaintiffs forfeited their 
arguments on appeal by failing to make any legal arguments or to provide any meaningful authority in support. Id.  
¶ 17. As the party seeking the TRO, the plaintiffs’ bore the burden to support their assertion that the Act gave them any 
legal rights needing protection, but the plaintiffs failed to carry their burden. Id. 

Similarly, the Second District agreed that the plaintiffs failed to establish the existence of an express or implied 
contract between them and the defendant. Id. ¶ 18. The plaintiffs again simply asserted the defendant’s statement of 
patient rights and responsibilities constituted an express contract without providing any argument or legal authority to 
support their proposition and also failed to establish “the existence, nature or terms” of any implied contract. Id. The 
plaintiffs did not provide any support that they have “the right to receive whatever medical care they or their doctor wish” 
and “the right to receive medical treatment that contravenes hospital policy.” Id. ¶¶ 18-19. While a hospital’s statement 
of a patient’s rights may indicate a patient has the right to be informed of alternative methods of treatment or experimental 
treatments, “a promise to inform patients about different treatment options is not the same as a promise that the hospital 
will make all of those options available to patients.” Id. ¶ 19. 

The Second District concluded the plaintiffs had not met the first requirement for an injunction establishing they had 
a legal right in need of protection; therefore, the trial court did not err when denying their request for a TRO in this case. 
Id. ¶ 20. Further, the plaintiffs failed to show a likelihood of success on the merits, and the court observed that every 
published decision involving a patient request to force the administration of ivermectin to treat COVID-19 had been 
rejected. Id. 

Finally, the Second District reiterated the essential purpose of a TRO is to “maintain the status quo until a more 
complete hearing can be held.” Id. ¶ 21. This purpose would not be advanced if the plaintiffs’ request was granted. In 
this case, the plaintiffs argued the status quo was the period before the internist asked to treat the plaintiffs with ivermectin 
and was able to treat the plaintiffs “according to his own professional judgment and without interference from hospital 
administrators.” Id. The court emphasized the plaintiffs had not shown the internist was ever able to provide treatment 
inconsistent with the defendant’s guidelines and standards of care. Id. In fact, the record reflected the opposite, and this 
case made it more apparent that the internist was always required to follow the hospital’s guidelines and standards. Id. 
Additionally, Illinois law “places on hospitals an independent responsibility for the care of patients and a corresponding 
duty to supervise the treatment that physicians provide to their patients within the hospital.” Id. Since the plaintiffs sought 
to change the status quo, not preserve it, their request for a TRO was contrary to the essential purpose of emergency 
injunctive relief. Id. The court emphasized that it took “no joy in affirming the trial court’s decision here, as we understand 
the desperation driving the plaintiffs’ quest to explore all avenues,” but since the plaintiffs had failed to provide a legal 
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basis on which their relief was sought, the court had no choice but to follow the law and affirm the denial of the TRO. 
Id. ¶ 23. 

 
Practice Pointers 

 
The Abbinanti decision affirms the importance of written hospital policies. The defendant’s investigation and 

consideration of the evidence concerning the efficacy of ivermectin, leading to a written policy prohibiting its use in the 
treatment of COVID-19, contributed significantly to the successful outcome for the defendant in this case. When dealing 
with cases involving alternative or experimental methods of treatment, as defense counsel, we should be asking our 
clients: 
 
1. Is there a written policy or guideline concerning how alternative or experimental treatments are handled? 

Specifically, is the treatment at issue addressed? 
2. If the specific treatment is addressed, what is known in the medical community about the treatment itself? Is it a 

commonly accepted treatment for the condition at issue?  Is there conflicting evidence of the efficacy of treatment? 
What are the potential adverse effects reported in the literature of the treatment? 

3. Does the hospital policy provide support for why a treatment is prohibited for use in that facility? 
4. What information is/was provided to physicians about the treatment and any prohibition? 
5. What training or information is/was provided to medical staff to assist these individuals in conveying why this 

treatment is prohibited? 
 
This decision also stresses the importance of, and dangers associated with, communication under the worst of 

circumstances. At the start of the pandemic, hospitals and medical providers were applauded for their work and effort in 
treating COVID-19, especially when little was known about the disease and efficacy of any particular treatment. Now, 
we have seen medical care become a flashpoint in an even greater political debate, despite the fact the pandemic is 
ongoing. Superimposed on this already tense situation is a case like this one where family members are worried about 
their loved ones and want to do everything medically possible to help without necessarily understanding the reasons why 
certain treatments are allowed or prohibited. It is more important than ever in this environment to counsel hospital and 
medical group clients to have a trained professional that can communicate with family members when they are dealing 
with the worst scenarios in their lives. It is also important to make sure those providing care in the hospital also understand 
why certain treatments have been allowed or prohibited and that they each understand the importance of avoiding conflict 
amongst providers.  

We know it is an unfortunate truth in medicine that hospitals and medical providers are often faced with sad outcomes 
like the one experienced in this case. However, as this case illustrated, how information is conveyed is just as important 
as what information is given. It can mean the difference between providing comfort to a family that all reasonably 
available treatment has been provided and avoiding a lawsuit. 
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