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OVERVIEW
The Institute of International Bankers represents internationally headquartered
banking/financial institutions from over 35 countries in connection with U.S. legislative,
regulatory, compliance and tax issues that affect their banking, securities, insurance and other
financial activities in the United States. In the aggregate, IIB members’ U.S. banking operations
have more than $3 trillion in assets and provide 25% of all commercial and industrial bank loans
made in the U.S. and contribute to the depth and liquidity of U.S. financial markets. IIB members
also contribute more than $50 billion each year to the economies of major cities across the country
in the form of employee compensation, tax payments to local, state and federal authorities, and
other operating and capital expenditures.
This 25th annual Global Survey of Regulatory and Market Developments in Banking,
Securities and Insurance is part of the IIB’s ongoing efforts to contribute to the understanding of
the trends toward globalization of financial markets and convergence of regulatory systems around
the world. This year’s Global Survey covers developments during the period from July 1, 2011 to
June 30, 2012 in 30 countries and the European Union (EU). We are very grateful to the banking
associations and financial services supervisory authorities from those countries and the EU that
have contributed to this year’s Survey and without whose participation this publication would not
be possible.
A matter selected for special attention in this year’s Global Survey is the ongoing
implementation of regulatory reforms by various countries to address the causes and consequences
of the financial crisis. In this regard, contributors were asked to report on relevant developments
relating to the following:


regulatory/supervisory structures, including changes in the organization and/or
responsibilities and powers of regulatory, central bank and other governmental authorities
in the financial sector;



imposition of enhanced capital requirements, including stress testing and contingent
capital requirements;



resolution planning/ “living will” requirements;



other prudential or regulatory limitations on financial institutions’ activities, including
limitations on incentive compensation arrangements;



regulation of over-the-counter (OTC) derivatives, including registration of derivatives
dealers and the imposition of execution, clearing and reporting requirements on OTC
derivatives transactions;



the establishment of special resolution regimes; and



as applicable with respect to any of the foregoing, efforts undertaken by home country
authorities to consult and coordinate with their counterparts in other countries.
i

Institute of International Bankers

Global Survey 2012

In describing the diversity of initiatives undertaken in these areas by countries around the
world, the Global Survey provides a useful point of reference for assessing these developments
and their impact on the international financial community.
As in past years, the Survey includes an updated table on permissible securities, insurance
and real estate activities of banking organizations in various countries.

For further information contact:
Institute of International Bankers
299 Park Avenue
New York, New York 10171
Tel: (212) 421-1611
Fax: (212) 421-1119
E-Mail: IIB@IIB.org
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PERMISSIBLE ACTIVITIES FOR BANKING ORGANIZATIONS
IN VARIOUS FINANCIAL CENTERS1

Bank Investments in
Industrial Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

Argentina

Permitted

Permitted to
act as broker

Limited; based Limited
on bank
capital and
investment

Permitted but
subject to prior
approval of
authorities

Australia

Permitted

Permitted
through
subsidiaries or
sister
companies,
subject to
controls under
the insurance
laws

Limited

Permitted; a bank (and banking
group) is required to deduct
equity investments and other
capital investments in
non-subsidiary entities that
exceed (i) 0.15% of the bank’s
(banking group’s) capital base
before deductions for an
individual investment; and (ii)
5% in aggregate for all such
investments.

Shareholdings of
more than 15%
in a bank need
the approval of
the Treasurer.
The Treasurer
has signaled a
willingness to
consider an
association
between a bank
and a
non-financial
company where
a sound case can
be presented.
This policy will
be applied
conservatively.

Austria

Permitted

Permitted
through
subsidiaries

Permitted

Permitted, subject to capital
deduction rules relating to equity
investments in non-financial
entities.

Permitted, but
subject to
notification and
prohibition
under certain
circumstances

_________________________________________
1

With respect to the activities described, the chart indicates which types of financial activities are permitted. The chart
is not intended to summarize the complete range of prudential restrictions which may apply to any such activities.
2
Securities activities include underwriting, dealing and brokering all kinds of securities and all aspects of the mutual
fund business.
3
Insurance activities include underwriting and selling insurance as principal and agent.
4
Real estate activities include real estate investment, development and management.
5
Including investments through holding company structures, where applicable.
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Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

Belgium

Permitted

Permitted
through
subsidiaries

Generally
limited to
holding bank
premises

Single
qualifying
holding may not
exceed 15% of
bank's own
funds and such
holdings on an
aggregate basis
may not exceed
45% of own
funds

Permitted, but
subject to prior
approval of
authorities

Bermuda

Permitted

Permitted

Permitted

Permitted,
subject to
regulatory
consent

Permitted,
subject to
regulatory
vetting of
business

Brazil

Permitted
through
subsidiaries

Permitted
through
subsidiaries

Generally
limited to
holding bank
premises

Limited to
suppliers to the
bank

Permitted

2

Institute of International Bankers

Global Survey 2012

Country

Securities2

Insurance3

Real Estate4

Canada

Permitted
through
subsidiaries

Permitted
through
subsidiaries

Permitted

Cayman Islands

Permitted, upon
issuance of a
securities
business license
or exemption

Permitted upon
Permitted,
issuance of an
subject to an
insurance license exposure limit
of 20% of net
worth, or
otherwise with
approval of the
Authority

3

Industrial Firm
Bank Investments
Investments in
5
in Industrial Firms Banks

Permitted up to 10%
interest in industrial
firm

Permitted up to
the following
limits: a 20%
voting share
limit in banks
with equity of
C$8 billion or
more; a 65%
voting share
limit in banks
with equity of
C$2 billion to
C$8 billion; and
a 100% voting
share limit in
banks with
equity of up to
C$2 billion.

Permitted, subject to
an exposure limit of
20% of net worth, or
otherwise with
approval of the
Authority

Approval of the
Monetary
Authority is
required. The
Authority may
grant exemption
when the shares
are publicly
traded on a
recognized stock
exchange and
the Authority is
notified of any
change in
control or the
acquisition of
10% of the
shares or voting
rights
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Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

Chile

Permitted

Insurance
brokerage
permitted

Not permitted

Permitted up to
10% of a bank’s
shares after
which the
Superintendent’s
prior approval is
required

Not permitted

China

Not permitted

Not Permitted

Not permitted

Not permitted

Permitted;
acquisitions of
5% or more
require approval
of the banking
regulatory
authority

Denmark

Permitted

Permitted
through
subsidiaries

Permitted up to
20% of the
bank's capital

Permitted with
restrictions;
permanent
controlling
holdings in
industrial
companies are
prohibited

Permitted, but
acquisitions of
10% or more in a
financial
institution are
subject to
regulatory prior
fit and proper
approval by the
Danish FSA.
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Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

European
Union1

Not applicable;
permissibility is
subject to home
country
authorization
and limited to
host country
regulation

Not applicable;
permissibility is
subject to home
country and host
country
regulation

Not applicable;
permissibility is
subject to home
country and host
country
regulation

Each 10% or
more
share-holding
may not exceed
15% of the
bank's own
funds and such
shareholdings on
an aggregate
basis may not
exceed 60% of
own funds

Finland

Permitted

Only selling of
insurance
policies as an
agent is
permitted

Permitted to
hold real estate
and shares in
real estate
companies up to
13% of the
bank's total
assets

Permitted,
Permitted
subject to the EU
directive on
qualified
companies

1

No general
restrictions; does
not allow
investments of
10% or more if
home country
supervisor is not
satisfied with the
suitability of the
shareholder

The Second Banking Directive contains a long list of securities and commercial banking activities that EU "credit
institutions" (i.e., entities engaged in deposit-taking and lending) may conduct directly or through branches throughout
the EU so long as their home countries authorize the activities. Subsidiaries of credit institutions governed by the law
of the same member state may also conduct activities on the list throughout the EU, subject to conditions which
include 90% ownership and a guarantee of commitments by the parent credit institutions. Insurance and real estate
activities are not on the list and are therefore determined by home country and host country regulations.
5
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Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

France

Permitted

Permitted;
usually through
subsidiaries

Permitted

Permitted, but
limited to 15%
of the bank's
capital; in the
aggregate
limited to 60%
of the bank's
capital

Not prohibited

Germany

Permitted

Permitted, but
only through
insurance
subsidiaries

Permitted

Permitted, but
limited to 15%
of the bank's
capital; in the
aggregate
limited to 60%
of the bank's
capital

Permitted,
subject to
regulatory
consent based on
the suitability of
the shareholder

Hong Kong

Permitted,
through
registration with
the Securities
and Futures
Commission and
subject to limits
based on the
capital of the
bank

Agency
permitted,
subject to
regulatory
requirements.
Underwriting
permitted
through
subsidiaries.

Permitted,
subject to limits
based on the
capital of the
bank

Permitted,
subject to limits
based on the
capital of the
bank

Permitted,
subject to
regulatory
consent based on
suitability of the
shareholder with
a 10% or more
controlling
interest.

India

Underwriting
permitted;
trading activities
through
subsidiaries

Permitted
through joint
ventures and
agency business
only

Generally
limited to
holding bank
premises

Limited to 30%
of the capital
funds of the
bank

Permitted up to
30% of the
capital and
reserve of the
investing
company subject
to approval of
RBI of the
transfer of 1% or
more of the
bank's capital
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Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

Ireland

Permitted;
usually
conducted
through a
subsidiary

Permitted to
engage in
agency and
certain life
assurance
activities
through a
subsidiary,
which must be
separate and
independent

Permitted

Acquisition of
more than 10%
of voting rights
of a firm
requires Central
Bank approval

Permitted, but
subject to prior
notification to
the Central Bank
for acquisition of
more than 5% of
total bank shares

Israel

Permitted;
brokerage and
investment advice
by banks directly,
underwriting and
portfolio
management
activities through
subsidiaries

Permitted in an
advisory
capacity but not
in underwriting

Permitted on a
limited basis

Permitted on a
limited basis

Permitted, but
subject to prior
approval of the
Bank of Israel

Italy

Permitted

Limited to 10%
of own funds for
each insurance
company and
20% aggregate
investment in
insurance
companies

Generally
limited to
holding bank
premises

Permitted, up to
15% of the
bank's capital,
subject to
approval of the
Bank of Italy

Permitted, up to
5% of shares of
the bank, subject
to the approval
of the Bank of
Italy

7
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Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

Japan

Some services
(e.g., selling of
government
bonds,
investment trusts
and securities
brokerage
services)
permitted to
banks, others
permitted
through
subsidiaries.

Some services
(only selling
insurance
products)
permitted to
banks, others
permitted
through
subsidiaries

Generally
limited to
holding bank
premises

Limited to
holding 5%
interest2

Permitted –
acquisitions of
shares in excess
of 5% must be
filed and shares
equal or in
excess of 20%
subject to
regulatory
approval

Latvia

Permitted

Permitted
through
subsidiaries

Permitted

Permitted, but
limited to 15%
of bank's capital;
in the aggregate
limited to 60%
of the bank's
capital

Subject to
regulatory
approval for
acquisitions of
voting shares
equal to or in
excess of 10, 20,
33 and 50%

8
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Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

Luxembourg

Permitted

Permitted
through
subsidiaries

Permitted

Permitted, but
limited
according to EU
Directives

Permitted, but
majority
shareholdings
are very
restricted

The Netherlands

Permitted

Permitted
through
subsidiaries

Permitted

Subject to
regulatory
approval for
voting shares in
excess of 10%

Subject to
regulatory
approval for
voting shares in
excess of 5%

Norway

Permitted; the
activities need
no longer be
conducted in
separate
subsidiaries;
mutual fund
management
permitted
through
dedicated
subsidiaries

Permitted
through
subsidiaries

Permitted, only
4 % of total
bank assets
permitted to be
invested in real
estate

Investments of
up to 49% in
single
companies
permitted; only
4% of total bank
assets permitted
to be invested in
shares

Any person who
intends to
acquire a
“qualified
holding” (10%
or more) in a
financial
institution must
notify the
authorities and
get prior
authorization

Panama

Permitted
through
subsidiaries

Not permitted

Not permitted

Permitted up to
25% of the
bank’s capital

Permitted

9
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Country

Securities2

Insurance3

Real Estate4

Bank
Investments in
Industrial
Firms5

Philippines

Permitted;
universal banks
may engage in
securities
activities
directly or
through a
subsidiary with
limitations;
regular
commercial
banks may
engage in
securities
activities only
through the
investment
house where
they have a
minority interest

Insurance
companies/
insurance
agency and
brokerage
permitted for
universal banks
through
subsidiaries with
limitations;
insurance
agency and
brokerage
permitted for
regular
commercial
banks through
subsidiaries with
limitations

Permitted for
universal banks
through
subsidiaries with
limitations

Permitted for
universal banks
through
subsidiaries with
limitations

Permitted with
limitations on
foreign and/or
corporate
ownership

Poland

Permitted

Limited only to
acting as agent

Permitted
through
subsidiaries or
sister
companies

Permitted subject
to bank exposure
limits established
in the Banking Act

Permitted but
subject to prior
approval of the
Financial
Supervisory
Authority

Portugal

Permitted;
mutual funds
only through
subsidiaries

Permitted
through
subsidiaries

Generally
limited to
holding bank
premises

Permitted up to
15% of bank's own
funds (but not to
exceed 25% of the
voting rights of the
company) and
such investments
may not in the
aggregate exceed
60% of the bank's
own funds

Subject to
regulatory
approval for
acquisitions
equal to or in
excess of 10, 20,
33 and 50% of
capital or voting
shares.

10
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Country

Securities2

Insurance3

Real Estate4

Romania

Banks allowed
to engage in
underwriting,
dealing and
brokering; with
regard to mutual
fund business,
only carrying on
the function of
depositary
institution is
permitted

Not permitted;
however
investments in
insurance
companies are
not limited, but
are subject to
notification to
the NBR or in
certain
circumstances,
to prior approval

Permitted only
for carrying
out banking
activity in
compliance
with the
Banking Law,
for
employees’
use, and the
enforced
collection of
claims

Singapore

Permitted

Banks can act
as a distributor
but not as a
manufacturer of
insurance
products unless
they are
licensed to
conduct
insurance
business under
the Insurance
Act
administered by
MAS

11

Investment in
real estate is
limited in the
aggregate to
20% of bank’s
capital funds.
Banks are
generally not
allowed to
engage in
property
development or
management

Bank Investments
in Industrial
Industrial Firm
Firms5
Investments in
Banks
Permitted up to
15% of the bank’s
own funds; such
investments in the
aggregate may not
exceed 60% of the
bank’s own funds.

Permitted, but
acquisition of
10% or more
requires prior
notification of
the National
Bank of
Romania and no
objection from it

Major stake in
company (defined
essentially as a stake
exceeding 10% of
the share capital of a
company or any
interest which gives
the bank significant
influence over the
management of a
company) requires
regulatory approval.
In addition, a bank
may not invest more
than 2% of its capital
funds in any
individual firm.

Acquisitions of
5%, 12% and
20% or more by
any single
shareholder
requires
regulatory
approval
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Bank Investments
in Industrial Firms5 Industrial
Firm
Real Estate4
Investments in
Banks
Only a bank or
A bank may not Banks require prior
written
permission
bank
invest money
from the Registrar to controlling
in immovable
property, taken establish subsidiaries company may
or a joint venture
control (hold
at the book
within
or
outside
more than 50%
value thereof,
South
Africa
or
to
of the nominal
where the
acquire an interest in value of the
aggregate
companies or open a issued shares of
amount
branch or
the bank) a
exceeds its
representative office bank.
qualifying
outside of South
Permission is
amount of
Africa, including
required from
primary and
beneficial interest in the Registrar for
secondary
a trust or establish
holdings in
capital and
any financial or
excess of 15%
reserve funds,
other business
of the nominal
undertakings under
value and from
without the
its direct or indirect
the Minister of
written
control
Finance for
approval of the
holdings in
Minister of
excess of 49%
Finance.

Country

Securities2

Insurance3

South Africa

Generally
permitted, but
subject to
financial
reporting
requirements
and prudential
liquid and
capital
requirements
on trading book

Banks and
associates of
banks may not
without prior
written
approval of the
Registrar hold
more than 49%
of a registered
insurer

Spain

Permitted; banks
themselves
allowed to
become
members of the
stock exchange;
mutual funds
managed
through separate
affiliate

Marketing
permitted
directly and
through
subsidiaries

Permitted

Permitted,
subject to
capital-based
limits under EU
Directives

Acquisitions of
5% or more
require the
approval of the
Bank of Spain

Sweden

Permitted

Permitted

Generally
limited to
holding banking
premises

Limited

Not prohibited,
but such
investments are
generally not
made

12
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Country

Securities2

Insurance3

Real Estate4

Bank
Investments in
Industrial
Firms5

Switzerland

Permitted
through specific
license as
securities dealer

Permitted
through
subsidiaries

Permitted

Permitted

Not prohibited

Turkey

Permitted

Permitted to act
as agent but not
permitted to act
as principal

Not permitted
unless
specifically
authorized by
bank's charter

Limited to 15%
of bank's own
funds and in the
aggregate
limited to 60%
of bank's own
funds

Not prohibited

United Kingdom

Permitted;
usually
conducted
through
subsidiaries

Permitted
through
subsidiaries

Permitted

Permitted,
subject to
supervisory
consultations

No statutory
prohibition

United States

Permitted, but
underwriting and
dealing in
corporate
securities must
be done through
(1) a nonbank
subsidiary of a
bank holding
company
(subject to
revenue limits),
(2) a nonbank
subsidiary of a
financial holding
company (no
revenue limits)
or (3) a financial
sub of a national
bank (no
revenue limits)

Insurance
underwriting and
sales are
permissible for
nonbank
subsidiaries of
financial holding
companies.
National banks
and their
subsidiaries are
generally
restricted to
agency sales
activities.

Generally
limited to
holding bank
premises

Permitted to
hold up to 5% of
voting shares
through a BHC
(bank holding
company), but a
BHC that is
designated as a
financial holding
company and
has a securities
affiliate may
exercise
merchant
banking powers
to make
controlling
investments,
subject to certain
regulatory
restrictions

Permitted to
make
noncontrolling
investments up
to 25% of the
voting shares,
subject to
restrictions to
ensure
noncontrol;
acquisition of a
10% or greater
voting interest
subject to prior
regulatory
review
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ARGENTINA
Financial System Evolution
Year 2011 was featured by growth in loans to the private sector, which in the first half was
driven by an increase in private sector deposits, a trend seen in late 2010. However, there was a
flattening out in the second half, with the rate of growth of private sector deposits declining from
around 35% per annum in the first half to 25% in the second half. This trend was seen both in term
deposits and in savings accounts.
On the other hand, loans to the private sector grew at a somewhat higher rate compared to
deposits. In 2011, total loans to the private sector increased by 48.1%, led mainly by business
credit facilities with interest rates nearing 60%. Consumer loans (both personal and credit card
loans) also had a dynamic performance although at lower rates and for smaller amounts, compared
to credit facilities. Finally, there was a notable recovery in secured loans (both mortgage and
pledge loans) which reached annualized growth rates of up to 50%, and ended the year with rates
of approximately 45%.
It should be noted that the higher growth of loans to the private sector vis-a-vis growth in
private sector deposits was sustainable thanks to the liquidity margins in the financial system.
However, in the fourth quarter, the lending capacity of private sector deposits fell short of granted
loans, which led to less available credit and higher interest rates, with the consequent
accommodation of loan growth to the actual resources available in the financial system.
During the last two months of the year, the financial system was once again faced with and
had to weather challenging events that affected some variables involved with its business.
The prior validation requirement imposed by the Argentine Revenue Administration
(AFIP) in order to have access to the foreign exchange market led to a mass withdrawal of foreign
currency deposits by the non-financial private sector. Despite the withdrawal of almost one fifth of
deposits in two months, the system was not seriously affected, thanks to the coordinated work of
financial entities and the Central Bank, which provided the necessary FX funds to face such
withdrawals. Since 2002, foreign currency resources can only be lent to debtors who generate
revenues in the same currency; thus, the bank system does not experience currency mismatches,
although term mismatches are possible. Given the liquidity of this segment, mainly through
deposits held by financial entities with the Central Bank, it was possible to honor all such
withdrawals in due time and course, which was fundamental for this trend to revert.
Reform of the Central Bank Charter
Last February, the Executive Power sent a project to reform the Central Bank Charter,
which was quickly approved by the Congress. The governor and the board will have more power
in terms of regulating and supervising the banks and also in terms of regulating credit conditions
and directing the credit. The main changes are:


The mandate of the institution was modified to keep monetary and financial stability,
employment and development with social equity.
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The Central Bank will regulate the financial system instead of watch it.
Users’ rights must be protected.
The Central Bank will regulate the amount of money, interest rates and direct the credit.
To regulate quantity of money, to regulate and orient the credit are new functions of the
Central Bank.
The board of directors will determine the level of international reserves required to execute
the exchange rate policy, taking in consideration the evolution of the external accounts.
Free availability reserves will be defined by the central bank.
The board will also regulate the credit conditions in terms of maturity, interest rates,
commissions and other charges.
To orient the application of the credits through the application of differential bank reserves
and other means.
The superintendence of financial institutions will not be a decentralized unit.

Anti-Money Laundering
In the period under review, Law 26,683 was enacted, which amended the criminal offense
of money laundering, establishing the autonomy of it, and raising the minimum penalty rate from 2
to 3 years, keeping the maximum at 10 years. Also, in accordance with international standards and
trends, FATF recommendations and interpretative rules were included as predicate offenses:
extortion, trafficking in persons, and tax offenses. It also ordered the confiscation of goods
originating in money laundering without criminal conviction. Moreover, the Act also provided that
the Financial Intelligence Unit (FIU) is the only body empowered to issue regulations governing
money laundering and terrorist financing, leaving regulators the ability to issue additional rules
and sanctions in cases that apply. It also granted power to the FIU to exercise oversight,
monitoring and site inspection to check compliance with the obligations of due diligence and
reporting suspicious transactions. Also, within the text of the Act to amend Law 25,246 that was
finally enacted, there were some issues basically related to calculating the requirement and
sanction scale that had negative implications for financial institutions , as well as other issues that
pertain to the other entities. Moreover, the Financial Intelligence Unit (FIU), under its new
responsibilities and duties proceeded to issue nearly 40 resolutions for the purpose of establishing
minimum measures and procedures that different obligors should observe to prevent, detect and
report facts, acts, transactions or omissions related to the crimes of money laundering and terrorist
financing, including most notably those applicable to banks, credit cards, capital markets,
insurance, Politically Exposed Persons (PEPs), etc.

Increase in the Coverage limit of the Deposit Guarantee Insurance
In early 2011, the BCRA decided to increase the coverage limit of the Deposit Guarantee
Insurance by ARS 30,000 to ARS 120,000. The prior increase had been set in 1998. Following this
decision, the coverage amount approximates that of other countries in the region, such as Uruguay
or Brazil.
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Guidelines for Financial Entities Governance
Effective 2012, banks are required to have a corporate governance code in line with the
guidelines established by the Central Bank, which are based on best practices applied in developed
countries. The corporate governance code should be entity-wide as an integral part of risk
management, taking into account the guidelines established by regulations, depending on the size,
complexity, economic weight and risk profile of the financial entity and economic group it belongs
to.
The corporate governance code defines how the Board of Directors and Senior
Management of a financial entity manage their business and activities, all of which has an impact
on how they:







Define the policies to meet corporate objectives.
Ensure that the entity’s activities are compliant with the security and solvency levels
required and with applicable rules and regulations.
Define the risks to be assumed by the entity.
Protect the interests of depositors.
Are accountable to shareholders and take into account other relevant stakeholders’
interests.
Conduct their daily operations.

The regulations establish the features that should be met by the Board, Senior Management,
committees, internal and external audits, incentive policies to employees, other personnel, other
organizational policies.
Risk Mnagement Guidelines for Financial Entities
The Central Bank also determined that financial entities should have an integral process for
risk management in place as from 2012. The guidelines established by the Central Bank are based
on best practices applied to risk management, including credit, liquidity, market, interest rate and
operational risk, as well as conducting stress tests.
Foreign Exchange Market
The most important measures related to the FX market adopted during 2011 are described
below:






Obligation to convert export proceeds from the oil, gas and mining industries into local
currency.
Repatriation of investments held by insurance companies offshore.
Obligation to ask for the AFIP's authorization to acquire FX through financial entities duly
authorized by the Central Bank to operate in the FX market.
Requirements were set for the purchase of USD 20,000 per calendar month and new
requirements for the repayment of foreign indebtedness.
External asset accumulation by residents and purchase of foreign currency with no specific
purpose were regulated.
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Follow up of the obligation to convert export proceeds into local currency.
Further requirements were imposed for those acquiring external assets at more than USD
250,000 per annum, who are supposed to show evidence that such resources are financially
and fiscally justified.
More regulations to govern non-resident investments, so that in order to purchase local
companies, make capital contributions or invest in real estate, non residents shall have to
convert FX into local currency in the local FX market at the time of the investment in order
to be able to later repatriate funds without the need to have the BCRA authorization.

AUSTRALIA
Introduction
Australia’s position in the global economy remains strong despite ongoing uncertainties
internationally. The current position and outlook for 2012-13 is positive. GDP is expected to grow
by 3¼ per cent in 2012-13;1 for the year to March 2012, the most recent figures available, GDP
growth was 4.3%.2 Unemployment is forecast to remain below 5½ per cent in the next two years;3
as at June 2012, the most recent data point available, the unemployment rate was 5.2%4. These
strong fundamentals and a forecasted Federal Government surplus over the next four years are
reflected in Australia’s AAA rating from all three major rating agencies.5
Australia’s uninterrupted economic growth, healthy financial system, and strong
regulatory framework have underpinned continued sound performance by the Australian banks,
which have a largely domestic focus and limited exposure to exotic derivatives.
The Australian Prudential Regulatory Authority’s (APRA) assessment is that “the
Australian banking system remains well placed to deal with this latest period of market turbulence,
which may run for some time... The larger banks have been relatively successful in issuing
longer-term unsecured offshore funding in recent months, and have mostly completed their
planned funding programs for the immediate period ahead”.6 Additionally, APRA emphasised the
following strong fundamentals of the Australian baking system:




authorised deposit-taking institutions (ADIs) in Australia have solid profitability and are
holding historically high levels of capital;
the larger Australian banks have only very limited direct exposures to euro area countries
under the greatest strain;
the larger banks have also significantly lengthened the maturities of their offshore
wholesale funding since 2008; and

1

http://www.budget.gov.au/2012-13/content/speech/html/speech.htm
http://www.abs.gov.au/ausstats/abs@.nsf/mf/5206.0
3
http://www.budget.gov.au/2012-13/content/speech/html/speech.htm
4
http://www.abs.gov.au/ausstats/abs@.nsf/mf/6202.0
5
http://www.budget.gov.au/2012-13/content/speech/html/speech.htm
6
http://www.apra.gov.au/Speeches/Documents/John%20Laker_Senate%20Estimates_opening%20statement%20Statement_29%20
May%202012.pdf
2
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ADIs are holding high levels of liquidity supported by continuing strong retail deposit
inflows.

Reflecting these strong fundamentals and proactive capital management, Australian banks
in aggregate already hold sufficient capital to meet the new Basel III common equity and Tier 1
minimum requirements.7
Furthermore, Australian banks continue to have strong credit ratings, despite Standard &
Poor’s (S&P) downgrading of the four major Australian banks to AA- in December 2011, which
followed the global application of S&P’s revised ratings methodology for the banking industry.
The major Australian banks are four of only 20 global banks rated within the AA band or higher.8
Financial Sector Reforms
The regulatory structure of the Australian financial system continues to be relatively stable.
In Australia the ‘twin peaks’ model is followed, where there is a dedicated prudential supervisor,
APRA, and a dedicated supervisor for wider market integrity, ASIC (Australian Securities and
Investment Commission). APRA uses the assessment and supervisory response tools known as the
Probability and Impact Rating System (PAIRS) and the Supervisory Oversight and Response
System (SOARS).9 These systems ensure that supervisory interventions are targeted and timely.
To increase the competitiveness and range of funding options available to Australian
Authorised Deposit-Taking Institutions (ADIs), legislation was passed in October 2011 to allow
the issuance of covered bonds. A number of ADIs have since successfully issued covered bonds in
a variety of markets. While restrictions are in place to the amount of covered bonds that can be
issued (relative to an ADI’s assets) ADIs are yet to be constrained by this limit:
An ADI must limit the value of its cover pools to a maximum of 8 per cent of its assets in Australia.
Given that Australian ADIs have set their cover pools at close to 120 per cent of the value of
covered bonds – with some variation of this ‘over-collateralisation’ across banks – this implies
that covered bonds could provide up to around 6¾ per cent of total on-balance sheet funding for
Australian assets. This is equivalent to about $140 billion for the major banks, based on the
current level of their assets in Australia. The covered bond programs of the four major banks have
all received a AAA credit rating, which is higher than the issuer credit ratings of these banks of AA
or AA− (depending on the rating agency).10
Partly reflecting the strong capital and liquidity positions of Australian banks, APRA has
proposed to implement the new Basel III capital and liquidity requirements under an accelerated
timetable.11 APRA has also proposed a more conservative approach to capital measurement:

7

http://www.apra.gov.au/Speeches/Documents/APRA-Finsia%20Basel%20III%20Implementation%2023%20November%202011%20
CWL%202.pdf
8
http://www.rba.gov.au/publications/smp/2012/feb/pdf/0212.pdf
9
http://www.apra.gov.au/PAIRS/upload/SOARS_112010_ex.pdf
10
http://www.rba.gov.au/publications/smp/2012/feb/html/box-d.html
11

http://www.apra.gov.au/Speeches/Documents/APRA-Finsia%20Basel%20III%20Implementation%2023%20November%202011.pdf
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...we [APRA] are not proposing to adopt the concessional treatments available to national
supervisors that allow limited recognition of certain items in calculating Common Equity Tier 1...
In short, we are proposing to maintain a more conservative approach to capital than the Basel III
minimum requirements...12
Due in part to the low levels of government debt in Australia, there is a shortage of
high-quality liquid assets in the domestic market. This shortage has led to the establishment of the
Reserve Bank of Australia’s Committed Liquidity Facility:
The major circumstance, of course, that distinguishes Australia from most other jurisdictions is
the shortage in our domestic markets of high-quality liquid assets that would enable ADIs to meet
their LCR13 requirement. The Basel III liquidity framework incorporates scope for alternative
treatments and APRA and the Reserve Bank of Australia (RBA) have developed an arrangement —
a secured committed liquidity facility — that is intended to cover an ADI’s LCR shortfall.14
As indicated by the Basel Committee on Banking Supervision (Basel Committee), in its
‘Progress report on Basel III implementation’,15 and highlighted above, Australia is well placed to
implement the new Basel III rules by the internationally agreed timeframes. In September 2011,
APRA released a discussion paper outlining its proposals to implement the new capital rules. Draft
rules to implement liquidity requirements were issued in November 2011, followed by draft rules
for capital requirements issued on 30 March 2012. More recently, draft Basel III capital reporting
standards were released, on 8 June 2012.16
The Basel Committee has undertaken to review the consistency of Basel III
implementation. Reviews of countries that are the home to Global Systemically Important Banks
(G-SIBs) are scheduled to be finalised by mid-2013. A review of Australia (and Brazil) is
scheduled for the second half of 2013.17
As part of its ongoing thematic and country peer review process, the Financial Stability
Board (FSB) conducted a country peer review of Australia in 2011, with a report published in
October 2011.18
The report concluded that the Australian financial system had weathered the financial crisis well, largely
reflecting strong macroeconomic fundamentals supported by a sound regulatory and supervisory
framework. It also concluded that Australia had made significant progress in addressing key
recommendations from the 2005/06 IMF Financial Sector Assessment Program report.19
In the first half of 2012 the International Monetary Fund and the World Bank began a
scheduled Financial Sector Assessment Program (FSAP) review of Australia.20
12

http://www.apra.gov.au/Speeches/Documents/APRA-Finsia%20Basel%20III%20Implementation%2023%20November%202011.pdf
13
Liquidity coverage ratio
14

http://www.apra.gov.au/Speeches/Documents/APRA-Finsia%20Basel%20III%20Implementation%2023%20November%202011.pdf
15
http://www.bis.org/press/p111018.htm
16
http://www.apra.gov.au/adi/PrudentialFramework/Pages/Basel-III-Capital-Reforms-Reporting-Requirements-June-2012.aspx
17
http://www.bis.org/publ/bcbs220.pdf
18
http://www.financialstabilityboard.org/press/pr_110926a.pdf
19
http://www.rba.gov.au/publications/fsr/2012/mar/html/dev-fin-sys-arch.html
20
http://www.imf.org/external/pubs/ft/survey/so/2012/pol011312a.htm
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AUSTRIA
Banking Supervision
Launch of the European Banking Authority (EBA)
The new European prudential framework, the European System of Financial Supervision
(ESFS), entered into force at the beginning of 2011. On the one hand, it consists of the three
supervisory authorities: the European Banking Authority (EBA), the European Securities and
Markets Authority (ESMA), and the European Insurance and Occupational Pensions Authority
(EIOPA) – all of which evolved from the existing coordinating bodies of the national supervisory
authorities – and of the entirely new European Systemic Risk Board (ESRB), which is responsible
for the entire European financial system whilst identifying any systemic risks that might emerge,
on the other.
Consultations on Binding Technical Standards
Alongside its significantly enlarged powers relating to direct supervision and coordination
of national regulators, the EBA, whose core task is to oversee the banking industry, has also been
entrusted with the drafting of Binding Technical Standards (BTSs), which are to be subsequently
adopted by the European Commission and represent binding European law. These BTSs may be
enacted either as Regulatory Technical Standards (RTSs) or as Implementing Technical Standard
(ITSs).
Guidelines and Recommendations
Alongside these BTSs, which gain legal force through adoption by the European
Commission, the EBA may also issue guidelines and recommendations which, pursuant to Article
16(3) of the EBA Regulation, have to be observed by both the competent authorities and the
companies subject to supervision. The following guidelines have been issued or published for
consultation by the EBA to date:








EBA Guidelines on Internal Governance (GL44, September 2011)
EBA Guidelines on AMA extensions and changes (GL45, January 2012)
EBA consultation paper on guidelines on the remuneration benchmark exercise (CP46,
July 2011)
EBA consultation paper on guidelines on the remuneration data collection exercise
regarding high earners (CP47, July 2011)
EBA consultation papers on guidelines to the Stressed Value at Risk (Stressed VaR) (CP48,
November 2011
Consultation paper on guidelines to the Incremental Default and Migration Risk Charge
(IRC) (CP49, November 2011)
Consultation on draft guidelines on the assessment of the suitability of members of the
management body and key function holders (CP 2012/03, April 2012)
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CRD III – Remuneration Policies
At the start of the year under review, the national provisions for implementing the
remuneration rules set forth in the Capital Requirements Directive (CRD III) entered into force. It
was the legislator’s intention to ensure the adequacy of variable remuneration components and
their alignment with long-term, sustainable business objectives to avoid incentives for excessive
risk-taking.
The provision relating to the establishment of a remuneration committee (§39c of the
Austrian Banking Act – BWG), which was not part of the original transposition of CRD III, was
subject to another consultation process beginning in autumn 2011 under an amendment to the
BWG, which entered into force on 31 December 2011. Pursuant to this provision, credit
institutions which report total assets exceeding EUR 1 billion, or which have issued transferable
securities eligible for trading in a regulated market, are required to set up a remuneration
committee.
This committee is to be established by the institutions’ supervisory board or any other
supervisory bodies qualified by law or the articles of association to do so. It is entrusted with
monitoring remuneration policy, remuneration practices and remuneration-linked incentive
schemes. The committee consists of a minimum of three members of the supervisory board; at
least one of them must have expertise and practical experience in the field of remuneration policies
(the remuneration expert). In credit institutions with total assets of less than EUR 5 billion, this
function may also be performed by an expert who is not a member of the supervisory board.
Issues especially with regard to the application of the principle of proportionality,
remuneration in the form of shares or similar instruments, as well as the impact of transposition on
existing employment contracts were summarised by the Financial Markets Authority (FMA) in a
circular letter issued in the second half of 2011. At the end of November 2011, the FMA addressed
another circular letter to the credit sector. In it the regulator clarifies a number of selected
remuneration provisions of the BWG.
Preventing Money Laundering and Financing of Terrorism
Ordinance on Money Laundering and Terrorist Financing Risks – GTV
Adopted by the FMA in November 2011 and amended in March 2012, the GTV takes into
account the current position of the FATF towards states which have only inadequately transposed
its recommendations on the prevention of money laundering and terrorism financing and thus run a
higher risk with regard to money laundering and the financing of terrorism.
FMA Circulars
The FMA publishes its legal position on the statutory obligations to combat money
laundering and the financing of terrorism in the form of circular letters. In the reporting year, the
FMA adapted the following circular letters:


Circular on communicating payer information
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Circular on how credit institutions are to identify customers and verify their identity
Circular on the risk-based approach
Circular on suspicious transaction reports

At the end of April 2012, the FMA also published a circular on compliance officers for the
prevention of money laundering and the financing of terrorism. It deals, in particular, with the
position of AML compliance officers within organisations, and their tasks and powers.
Second Fiscal Stability Act of 2012
In terms of economic law, the Second Fiscal Stability Act of 2012 focuses mainly on
amendments to the Joint Stock Company Act (AktG), the Austrian Companies Code (UGB) and
numerous acts governing the financial market.
The amendments to the AktG and UGB enhance transparency requirements for
remunerations of management board members of listed companies, standardise criteria for
remuneration policies, introduce a two-year cooling-off period for outgoing management board
members appointed to supervisory boards, and take forward diversity rules for the composition of
supervisory boards.
With the amendment to the Austrian Banking Act and a number of other supervisory laws
that have to be enforced by the FMA (the Austrian Financial Market Authority), the maximum
amounts of administrative penalties have been doubled with a view to improving compliance with
supervisory rules. It was also found that the administrative penalties hitherto imposed by the FMA
were too low as compared to international practices.
The amendments to the AktG and UGB enter into force on 1 July 2012, while the higher
administrative penalties as set forth in financial market legislation take effect on 1 May 2012.
Revision of the Issuer Compliance Ordinance
In October 2011, Austria’s Financial Market Authority (FMA) published a proposal for
revising the Issuer Compliance Ordinance (ECV). It entered into force in February 2012. The
revision has extended the scope of the 2007 Issuer Compliance Ordinance to include confidential
price-sensitive information which does not yet have all the characteristics of inside information
(accurate, unknown to the public, suited to significantly influence the price), but which – owing to
its nature – could turn into inside information. The term ‘compliance-relevant information’ was
added to the ordinance.
FMA circular on compliance rules pursuant to the Austrian Stock Exchange Act (BörseG)
and the 2007 Issuer Compliance Ordinance (ECV)
In view of the revised Issuer Compliance Ordinance the FMA published in February 2012
a circular on compliance rules pursuant to the BörseG and the ECV of 2007. It is primarily
intended for issuers subject to the scope of the ECV of 2007 and explains the FMA’s requirements
and approaches concerning the contents of compliance rules in both the Stock Exchange Act and
the Issuer Compliance Ordinance.
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The FMA circular letter addresses the following aspects:





compliance function and scope of compliance rules under legislation and 2007 ordinance
·compliance-relevant information’: FMA definition, approach to be adopted for handling
and disclosing compliance-relevant information
areas of confidentiality: permanent and temporary areas
organisational measures to prevent insider dealing: blocking periods and trading bans,
reports on directors dealings, maintenance of a register of insiders, role of compliance
officers, and compliance training

Revision of Corporate Governance Code
In late 2011 the Austrian corporate governance task force revised the Austrian corporate
governance code and published the adopted changes. The revised C and R rules of the code apply
to business years beginning after 31 December 2011. Revisions focus on:





advancing diversity rules (appropriate balance of skills, representation of both women and
men, age structure)
restrictions on moving directly from managing board to supervisory board (cooling-off
period of two years)
combating corruption
rules concerning the cooperation of supervisory board and auditor (inter alia, to enhance
independence of group auditor)

Single Euro Payments Area – SEPA
Following the introduction of the euro as the cash currency, a Single Euro Payments Area
(SEPA) for all cashless euro payments is about to be implemented, the objective being to use
uniform procedures and standards in euro payments in future. For reasons of efficiency it does not
make sense to use national and SEPA procedures simultaneously. National credit and debit
transfers will be fully replaced by the new SEPA credit transfers and direct debits by 1 February
2014, in line with SEPA’s long-term objective to supersede the previously used national payment
procedures.
The ‘Regulation establishing technical requirements for credit transfers and direct debits in
euros and amending Regulation (EC) No 924/2009’ (SEPA Regulation), entered into force on 1
April 2012.
BRAZIL
During the period under review, Brazil continued to present solid fundamentals that have
ensured the country limited contamination from the effects of the international crises.
The consistent primary surpluses generated, with an annual target of 3% of GDP, have
enabled a further decline in the net public debt/GDP ratio, reaching 35% in June 2012, from 39.7%
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in June 2011. Foreign currency reserves stood at US$ 374 billion in June 2012, from US$ 333
billion in June 2011, while foreign direct investments in Brazil totaled US$ 63 billion over the last
twelve months, fully covering the current account deficit of US$ 50.8 billion in the same period.
Macroeconomic stability has meant improved employment figures, income distribution and social
inclusion, expanding the consumer markets in Brazil and restricting contamination of the domestic
economy. The unemployment rate is at a historically low rate of 5.8% in May 2012. Brazil created
1.3 million formal jobs in 12 months.
The financial system remains profitable and well capitalized, technologically advanced and
subject to strict regulation. Brazilian banks are operating with conservative Basel ratios, currently
around 16.3% for the system, among one of the lowest leverage levels in the world. There is a
liquidity cushion of reserve requirements with the Central Bank of R$ 370 billion (US$ 190 B), or
about 10% of GDP and of the system’s assets. The banks’ return on assets is about 2.2%, with a
return on equity of 16.7%.
Credit continues to grow at a satisfactory pace, exceeding that observed in other countries.
The balance of credit transactions stood at R$ 2.1 trillion in June, or 50% of GDP, and after
growing by 19% in 2011, is expected to advance some 15% in 2012 and 2013. The overall
delinquency level in the system was 3.8% in June, while provisions represented 150% of past-due
credits. Housing credit is one of the world’s lowest, equivalent of around 5% of GDP (and of the
banking system’s assets), which at the same time points to low systemic risk and huge growth
potential. The credit supply is well distributed between public, private and foreign institutions, as
is the case of demand between individuals and companies.
However, in spite of the solid fundamentals presented, the country had to deal with
short-term risks over the period. After a strong recovery from the effects of the 2008/2009 crisis,
Brazil ran up against excessive growth in relation to installed capacity during 2010 (GDP grew by
7.5%) and early 2011. The scenario of extreme liquidity in international markets, pressure on
commodity prices and accelerating domestic growth meant that the official inflation as measured
by the IPCA (Consumer Price Index), which is the benchmark for the system of targets, exceeded
the ceiling of the band in mid-2011. This in turn forced the government to take action. The Central
Bank (BCB) adopted prudential measures to reduce the pace of growth in credit, while the
Monetary Policy Committee increased the Selic (benchmark) rate by 250 b.p. since the second half
of 2010, reaching 12.5% p.a. in mid-2011. As a result, the fiscal and monetary restrictions
implemented produced the following results: i) moderate pace of economic activity during the
second half of 2011, with GDP growth of 2.7% in 2011, against 7.5% in 2010; ii) inflation ended
2011 at 6.5%, at the ceiling of the monetary policy target range, but after oscillating above the
level of 7% over 12 months in mid-2011.
Nevertheless, the sharp deterioration of the international scenario at the end of 2011 and in
early 2012, combined with the effects of the measures adopted on the home front, led to a sharper
deceleration of the domestic economy than initially expected. The government was then faced
with the challenge of avoiding a more "sudden" slowdown in activity, like that observed in the
crisis of 2008/2009, while jump-starting the recovery of the domestic economy. The Central Bank
(BCB) then embarked on a policy of reducing the Selic interest rate, making 8 consecutive cuts
from the high of 12.5%, reducing the rate to the current level of 8% p.a., a historical low. It also
initially tried to reverse the activity and credit moderation measures implemented at the end of
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2010 and early 2011, so as to keep the lid on inflationary pressure. Subsequently, in order to boost
activity which was on a gradual recovery process, the government embarked on new measures.
However, these measures weren´t enough to stimulate the Brazilian economy to achieve strong
growth. The forecast of the GDP growth in 2012 was gradually reduced and achieved a level
below 2%, from 2.7% in 2011. Now the challenge is how to improve the Brazilian economy facing
to this adverse international environment and meet the forecast of a growth around 4% in 2013.
It is against this backdrop that we will examine below the main events within the banking
sector. They involve the foregoing scenario and the adoption of tax and credit market incentives as
a means of boosting the Brazilian economy. The question of regulations was also foremost on the
radar of the BCB, in light of the large number of rules issued by international regulatory authorities
with the aim of protecting and strengthening the global financial system against further crises.
Banking Developments
July 2011
Circular 3.548
The Central Bank of Brazil (BCB) published this circular which set the reserve requirement
of financial institutions to 60% of their short (oversold) currency positions on the spot market,
exceeding the lower of the following: US$ 1 billion, or Tier 1 reference equity. In January of 2011,
the entity had already reduced the limit of oversold position to US$ 3 billion. The funds will be
transferred after calculating the moving average of the previous five days – the previous
calculation was on a daily basis – and must be in cash and will attract no remuneration. This was a
precautionary measure with the aim of improving the functioning of the spot foreign exchange
market, reducing the system’s oversold position of US$ 14.7 billion in June/12.
Resolution 3.988
The National Monetary Council (CMN) approved a resolution concerning capital
management at Brazilian banks, in line with the prudential rules of Basel II. The resolution
introduced a new system for financial institutions to manage their capital, with the requirement to
constantly monitor and control the capital they hold, while accurately assessing the capital
required to cover the risks identified. Banks will have to have capital planning compatible with
their growth targets, asset/liability forecasts and distribution of income with a minimum horizon of
3 years, in addition to identifying the sources and occasional contingency plans at times of stress.
An additional requirement will be the so-called Internal Capital Adequacy Evaluation Process
(Icaap), which is mandatory for banks with over R$ 100 billion in assets or with approved internal
risk models. These institutions will also be committed to transparency (publication of annual
reports and summaries in the accounting statements) and governance (annual approval of planning
by the executive board and by the board of directors, with the appointment of a director
responsible and periodic evaluation by the internal auditing team). Institutions will have until
December 31, 2012 to implement the capital management structure, and until June 30, 2013 for
implementing Icaap.
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Resolution 3.989
The CMN approved a resolution making it official for banks the recommendation of the
Accounting Pronouncements Committee (CPC) regarding the measurement, recognition and
publication of share-based payments or other capital instruments of those entities in exchange for
goods or services received (CPC-10). The banks must provide details of these transactions in the
notes to the financial statements.
September 2011
Resolution 4.019
The CMN approved a resolution consolidating and enhancing the preventive prudential
measures applicable to financial institutions, including more details of the indicators to be taken
into account, with the aim of ensuring the soundness, stability and functioning of the Brazilian
Financial System. The resolution grants wider powers to the Central Bank in cases where it
identifies a weakness in any institution, setting in motion the appropriate prudential measures,
such as limiting the distribution of income and the divestment of assets, as well as the applicable
procedures of accountability and the definition by the majority shareholders of a strategy for
resolving the problem.
November 2011
Circular 3.563
The BCB published this circular amending the capital level required for credit transactions
with private individuals, while also revoking the increase in the minimum amount of credit card
invoices payable, from 15% to 20%, which came into effect as of December 1. In regard to capital
requirements, the BCB did an about-face on the increase authorized in Dec/10 and reduced the
capital requirement levels for shorter-term credit transactions (up to 60 months) with private
individuals, maintaining the increase only in the case of personal credit transactions (CDC) of
between 36 and 60 months, but which also included relief in regard to the measures of Dec/10. On
the other hand, the BCB sought to impose important sanctions on longer term transactions
exceeding 60 months, requiring a capital allocation of 300% both for payroll-deductible loans
(triple the requirement for loans of up to 60 months) and personal loans (triple the requirement for
transactions of up to 36 months and double that for loans between 36 and 60 months). In the case of
vehicles, the capital requirements for transactions exceeding 60 months stood at 150%, regardless
of the down payment.
December 2011
Decrees 7.631, 7.632, 7.633 and PM 552
The government issued a series of tax exemption measures aimed at stimulating the
domestic economy and preventing the potential effects of the international crisis. The rate of
financial transactions tax (IOF) on credit transactions for private individuals declined from 3% to
2.5% per annum, while exemptions were applied to the capital markets, especially in stock
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exchange investments, venture capital and long-term private securities, with the aim of making it
easier for companies to raise funds.
Circular 3.568
The BCB released the parameters, schedule and definitive rules for calculating capital
requirements for market risk under Basel 2.5, to be implemented during 2012. The circular
amended several provisions in previous circulars, notably circulars 3.498 of June 2010 and 3.389
of June 2008, reducing some of the previously suggested volatility parameters and factors, in
addition to establishing a new scale for exposures to interest, exchange coupon, inflation and
currencies.
Circular 3.569
With the aim of boosting the liquidity of smaller banks, the BCB amended the rules
regarding the application of the 20% reserve requirement on term deposits. The adjustment
reduced the restatement percentage from 100% of the Selic rate on current deposits, to 73% in
February 2012 and 64% in April 2012. Also under the new rule, of the 36% of the compulsory
deposit that can be used to acquire credit assets, such as portfolios, rights and units in FDICs, it is
now also possible to acquire Financial Bonds (Letras Financeiras), as well as investing in
interbank deposits up to June 29.
Public Hearing Call Notice No. 38/2011 –
Concerns the implementation of liquidity risk planning and management structures by
Brazilian financial institutions. The purpose of the proposal was to update and enhance Resolution
No. 2.804, in the light of the experiences arising from the international financial crisis. Among the
enhancements, the proposal includes within the definition of liquidity risk the possibility that an
institution may be unable to honor its commitments, including those arising from any underlying
collateral given, and may not be able to trade its assets at market prices. The rule also widens the
scope of liquidity management to the companies of a consolidated economic group, as well as the
requisites for stress testing and intraday liquidity management.
Public Hearing Call Notice No. 39/2011 –
Refers to the basic guidelines for using internal operating risk models (AMA – Advanced
Measurement Approaches model) when calculating the portion of the RWA for this type of risk.
The use of internal models enables a more appropriate assessment of the financial institution’s risk
profile when compared to standardized methodologies.

Communiqué 21.928
The BCB gave approval for the Credit Assignment Central, local acronym C3, to function
commencing January 30, with a view to increasing the transparency, access to reliable information
and contribute to the proper development of the credit market in Brazil, while resolving important
concerns involving funding for smaller institutions.
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February 2012
Circular 3.576
The BCB published this circular which makes technical adjustments to Circular 3.569 of
December 2011, regarding remuneration of the reserve requirements on time deposits, the list of
assets applicable for deducting the non-remunerated portion and the institutions eligible to receive
the funds. Generally speaking, the adjustments by the BCB: i) extended the sliding scale of the
remuneration on the transferred portion regarding term deposits; ii) introduced a deadline for the
measure, defining an exit schedule over the first half of 2014; iii) widened the universe of eligible
institutions, in addition to the possible amount to be allocated to each institution; iv) determined
that the banks receiving the funds maintain the current list of credits in order to remain eligible;
and v) increased the range of the institutions liable for deductions from the compulsory deposit,
from R$ 5 billion to R$ 7 billion, to R$ R$ 5 billion to R$ 15 billion.
Public Hearing Call Notice No. 38/2011 – Basel 3
The BCB published a call notice containing the drafts of the new Basel 3 rules regarding
the new capital breakdown of banks, the definition of the new ratios required and the creation of
capital cushions. The rules seek to enhance the prudential regulations, so as to improve the capital
structure of the global financial institutions, while protecting the system from new crises such as
those of 2008/2009. The document was expected, in line with the commitments given by Brazil
within the scope of the G-20 and largely confirmed the rulings of the BIS, as well as the
preliminary indications issued by the BCB in Communique 20.615 of February 2011. The BCB
also stood by its intention of bringing forward the adoption of higher capital ratios.
March 2012
Circular 3.581
This allows financial institutions to ascertain the capital requirements for the credit risk
portion of the RWA (Risk Weighted Assets) by means of internal risk rating systems, in line with
the recommendations of Basel II, as opposed to the current standardized approach that uses
simpler parameters. Using internal models enables a much more accurate assessment of the
institutions’ own characteristics, exposures and loss track record, in addition to its internal controls
and risk management. Internal systems, according to the requisites and procedures established by
the BCB, depend on prior approval and may be canceled if they do not properly reflect the
exposure risks.
April 2012
Stimulus Measures
The BNDES PSI (Investment Support Program), which finances machinery and
equipment, was extended until 2013, with lower rates, longer tenors and higher maximum
participation levels. Public banks, as Banco do Brasil, Caixa and Banrisul reduced the interest rates
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on their principal credit facilities for private individuals and micro and small companies, in
addition to raising the credit limits granted.
May 2012
Stimulus Measures
The government announced measures to stimulate the economy, notably the reduction in
the Financial Transactions Tax (IOF) levied on personal loans, and Federal VAT (Imposto sobre
Produto Industrializados or IPI) on vehicle sales, in addition to lower interest rates on the
Investment Support Program (PSI). The IOF tax on personal loans was reduced to 1.5% p.a., from
2.5% p.a., returning to the status quo ante prior to the macro prudential measures taken at the end
of 2010 and in early 2011. BCB Circular 3.594 also amended the terms of Circular 3.569,
including credit transactions and leasing for light commercial vehicles contracted after May 22 on
the list of assets eligible for the deduction of the reserve requirement on term deposits, limited to
36% of the liability, the portion not entitled to remuneration by the Selic.
PM 536/12
In order to make it possible to bring more individuals and companies into the banking
system, a change was proposed to article 12 of Law No. 9.430 of 1996, so as to facilitate the
renegotiation of debts involving loans and financing granted by financial institutions. Recognition
of the revenue for the purposes of levying income and social contribution taxes on net income will
occur when the credit is actually received. In practical terms the text extends the tax deferment net
for all credit transactions, which today is limited only to individual transactions up to R$ 30,000
and all rural credit transactions. Companies will also now benefit and it has been suggested
excluding the limit of R$ 30,000 for personal loans.
June 2012
Circular No. 3.538
Provides clarification about the provisions of article 11-A of Circular 3.569 of December
2011, included by Circular 3.594 published on May 21, 2012, which includes financing extended
in the vehicle segment on the list of assets eligible for partial deduction of the reserve requirement
on term deposits. According to the amendment, banks can deduct from the requirement any credit
transactions for financing and leasing of cars and light commercial vehicles booked in the assets of
a financial conglomerate, not only in the assets of the institution that originated the credit.
BNDES
Announced modifications in the program intended for financing working capital,
especially the BNDES Progeren (Support Program for Strengthening the Capacity to Create
Employment and Income), with a reduction in financing costs for companies of all sizes, the
expansion of the beneficiary sectors and the review of the budget limits.
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Housing
The Federal Savings Bank (Caixa) announced it was extending the maximum tenor on real
estate financing funded by savings account deposits (SBPE), and with a statutory lien, for up to 35
years, previously 30 years, in order to match the increase in property prices with the income of the
population.

CANADA
Executive Summary
In the last twelve months there have been a number of legislative and regulatory initiatives
that have, or will have, an impact on the Canadian financial system. For example, the latest
five-year review of the federal financial legislation was completed in 2012, Consultation Papers
were released with proposed changes to Canada’s anti-money laundering/anti-terrorist financing
(AML/ATF) Regime, the Supreme Court of Canada (SCC) ruled against a proposed federal
securities act and a federal task force released its report about the future of the payments system.
The banking system in Canada is purely under federal jurisdiction and was one of the most
successful in dealing with the recent global financial crisis. In “The Global Competitiveness
Report 2011 - 2012”, the World Economic Forum again ranked Canada’s banking system as the
soundest in the world for the fourth consecutive year. Canada’s banks are capitalized significantly
above the standards set by the Bank of International Settlements and regulated by a number of
federal agencies. Prudential regulation is done by the Office of the Superintendent of Financial
Institutions (OSFI), while market conduct is regulated by the Financial Consumer Agency of
Canada (FCAC). Deposit insurance is provided by the Canada Deposit Insurance Corporation
(CDIC).
The Bank of Canada and OSFI are active members of the Basel Committee on Banking
Supervision. To be consistent with the international G20 initiatives, Canadian regulators are taking
steps to address the causes and consequences of the financial crisis.
Federal financial services legislation, including the Bank Act which governs the activities
of banks in Canada, is reviewed every five years, and the most recent review was in 2012. The
next review will be due by 2017. The 2012 revisions to the Bank Act were mainly technical, with
no substantive amendments (partly since the federal government had enacted a number of new
measures in the last few years, especially with respect to consumer-related products and services).
The SCC considered proposed legislation to establish a “federal” securities regulator
(currently, securities activities are regulated by the provinces). On December 22, 2011 the SCC
released its decision which ruled that the proposed Canadian Securities Act “as presently drafted”,
was unconstitutional. However, the federal government has since re-stated its commitment to
continue to work with the provinces and territories to create a common securities regulator.
In March 2012 the final report was released of the Payments System Task Force after its
review of the Canadian payments system; a primary recommendation of the Task Force is to
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establish an organization to oversee payments system players and shape payments system
evolution in Canada.
Federal Financial Legislation and Regulations
2012 Bank Act
Finance Minister Flaherty announced the scheduled review of legislation governing
federally regulated financial institutions on September 20, 2010 and, following consultations with
stakeholders, Bill S-5 (amending the Bank Act as well as the other federal financial institutions
legislation) was tabled in the Canadian Senate on November 23, 2011. It was passed by the
Canadian Parliament on March 28, 2012.
Bill S-5 made changes to the Bank Act that are mainly technical and included measures to:






Update financial institutions legislation to promote financial stability and ensure Canada's
financial institutions continue to operate in a competitive, efficient and stable environment;
Fine-tune the consumer protection framework, including enhancing the supervisory
powers of the Financial Consumer Agency of Canada;
Improve efficiency by reducing the administrative burden on financial institutions and
adding regulatory flexibility;
Allow the creation of federal credit unions; and
Increase the limit for the “widely-held” rule from C$8 billion to C$12 billion so that banks
can now have as much as $12 billion in equity and still have a controlling shareholder.

2011 and 2012 Federal Budget Measures
The March 29, 2012 federal budget contained a number of measures that were significant
for the banking industry. For example, it stated that the federal government “is consulting with
provinces and territories, a number of which have reaffirmed their interest in working on a
cooperative basis towards a common securities regulator.” The budget contains a commitment to
amend the Bank Act to include a Preamble that will “clarify the intent that all banking activities
throughout Canada be governed exclusively by the same high-quality federal standards that have
served Canadian so well.” It also announced the government’s intention to introduce framework
legislation for “Covered Bonds.”
On November 17, 2011, the federal government tabled legislation establishing a legal
framework for pooled retirement pension plans (PRPPs). The Bill requires the development of
detailed regulations in a number of key areas such as: the conditions to be met before an
administrator may be licensed to offer PRPPs; information that is to be provided to employees
upon the finalization of a contract to offer them a PRPP; how, when and what annual information
is to be provided to PRPP members; and, the criteria to be developed for assessing low cost. A
critical issue is that the new legislation on PRPPs can only be offered by a federally regulated
administrator to employers and employees in federally regulated businesses. To a very large extent,
the success of PRPPs now rests on the participation of the provinces, particularly Ontario and
Quebec where both employment and SME figures are the highest in the country.
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AML Measures
In late 2011, Finance released for comment two Consultation Papers. Both Papers set out a
number of possible changes to Canada’s anti-money laundering (AML) and anti-terrorist
financing (ATF) regime, but lacked details and, for some proposals, simply requested suggestions
from stakeholders. Meanwhile, as part of the required Parliamentary review of the AML/ATF
legislation, the Standing Senate Committee on Banking, Trade and Commerce has been holding
hearings and is scheduled to issue a report by December 31, 2012. The CBA appeared before the
Senate Committee on March 7, 2012 and stressed the importance of the Canadian AML/ATF
regime maintaining a “risk-based approach” and the need to strike a balance between
implementing further measures to deal with money laundering and terrorist financing, and the
incremental costs of complying with new requirements, given the significant costs and operational
burdens caused by the existing requirements.
Basel III in Canada
The Basel Committee issued final “Basel III" rules in December 2010 to strengthen the
regulation, supervision and risk management of the banking sector. The extended observation and
transition period under Basel III will provide the industry with an opportunity to work out some of
the implementation details. To participate in the continued evolution of regulatory reform, the
Canadian Bankers Association (CBA) has responded to additional Basel Committee consultative
documents (e.g. definition of capital disclosure requirements, application of own credit risk
adjustments to derivatives, fundamental review of trading book capital requirements). In addition,
eight of the largest Canadian banks have participated in Quantitative Impact Studies (QIS) on the
leverage ratio and liquidity measures, and OSFI sent the CBA’s data to the Basel Committee in
May 2012.
On February 1, 2011, OSFI issued its action plan for implementation of the Basel III
Capital Adequacy and Liquidity Requirements in Canada. OSFI’s expectation is that the banks
will meet the Basel III capital requirements early in the transition period. Also, once the Basel III
leverage measure has been finalized, OSFI will consult with the industry on its implementation
and develop a time line and mechanisms for the change to the new measure. In addition, once the
Basel III liquidity risk metrics are finalized, OSFI expects to issue a Liquidity Risk framework to
include both qualitative and quantitative liquidity risk requirements.
On April 3, 2012 the Basel Committee released its second progress report on Basel III
implementation, which provides a high-level view of its members' progress in adopting Basel II,
Basel 2.5, and Basel III, as of the end of March 2012. In Canada, Basel II is fully in force; Basel
2.5 was applied on January 1, 2012; and draft regulations have been issued for Basel III adoption.
All components of the final domestic guidance should be fully delivered before the end of 2012 for
implementation in the first quarter of 2013. OSFI has issued numerous public communications
concerning the implementation of Basel III, including:



In February 2011, banks were directed to meet the 7% CET1 standard as of January 2013.
Regulations for (i) non-viability contingent capital (NVCC), which requires all
non-common instruments to meet NVCC requirements by 2013, and (ii) transitioning for
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non-qualifying capital instruments after 2013, were published August and October 2011
respectively.
In February 2012, OSFI issued the “Final Revised B-6 Guideline on Liquidity Principles”
to incorporate in domestic guidance the Basel III enhanced qualitative guidance on sound
practices for liquidity risk management.
In March 2012, OSFI issued draft regulation for definition of capital and counterparty
credit risk.

Further OSFI guidance will be made available once the Basel Committee has finalized
several outstanding proposals (e.g. treatment of central counterparties; application of own credit
risk adjustments to derivatives).
Payments System Task Force
In June 2010, the federal government formed an independent task force to review the
payments system and make recommendations where appropriate on reform. The task force is
meant to be advisory in nature and its recommendations are non-binding on the government. In
December 2011, the task force issued its final report that recommended a new governance
structure be created to oversee the payments system in Canada, with broader membership and
authority than is currently held by the Canadian Payments Association. To date, the government
has not indicated that it will act on that recommendation; however, it has announced the creation of
a new senior stakeholder advisory committee that will provide advice to the Minister of Finance
and the Department of Finance on payments-related issues. In addition, the government has
announced that it will undertake a formal payments governance review; however, at this time,
details have yet to be announced.
Summary of Financial Crisis Regulatory Actions
Imposition of Enhanced Capital Requirements
As part of sound capital management and in response to the continuing uncertainty caused
by regulatory reform, Canadian banks must be able to demonstrate to OSFI (both continually and
prior to any transaction that may negatively impact their capital levels) that they have prudent
internal capital targets and that they would have sufficient capital to meet their internal capital
targets at all times. OSFI expects Canadian banks will implement many of the new regulatory
capital requirements early (by January 1, 2013).
On August 17, 2011 OSFI issued a Final Advisory on non-viability contingent capital
(NVCC) in Canada, which proposes a contractual approach to conversion. The NVCC
requirements will become effective January 1, 2013.
Revised Liquidity Risk Guideline
OSFI issued the Final Revised B-6 Guideline on Liquidity Principles on February 28, 2012.
Enhancements include:
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Regular maintenance and updating of liquidity risk strategies that are consistent with a
stated risk tolerance;
Capacity to measure, monitor and report liquidity risk exposures to senior management and
the board;
Regular use of worst-case stress tests in measures of liquidity risk that capture both
material contingent liquidity and funding risks;
Incorporating market-wide stress scenarios into the set of stress tests conducted for
liquidity risk, in addition to name-specific stress tests; and
Integration of stress test outcomes into DTI’s governance processes, including contingency
funding plans.

The B-6 Guideline came into effect immediately, but most Canadian banks had already
incorporated the revised principles into their risk management practices, since they are broadly
aligned with the instructions OSFI provided in a 2009 advisory. The Guideline is expected to
eventually be updated to include quantitative liquidity standards (i.e. Liquidity Coverage Ratio
(LCR) and Net Stable Funding Ratio (NSFR)) and disclosure requirements once the Basel III
liquidity rules are more firm.
Resolution Planning
On a bilateral basis in 2011, OSFI engaged with large Canadian banks to develop their
living wills. OSFI required that conglomerate federally regulated financial institutions (FRFI)
each submit a recovery plan by March 2011 and a resolution plan by October 2011.
The Financial Stability Board (FSB) has been given a mandate to facilitate resolution
planning, with a focus on the feasibility of resolution plans, their effectiveness in reducing the
“too-big-to-fail problem,” and tackling cross-border obstacles. As the resolution authority for its
member institutions, CDIC is working with OSFI and other agencies on implementing this
international agenda. Consistent with FSB recommendations, the responsibility for developing
and maintaining resolution strategies now lies with CDIC, and CDIC will be developing resolution
plans using information supplied by each bank. CDIC will leverage the data already provided by
banks as part of the recent recovery plan submissions, and will also leverage the ongoing
coordination between CDIC and OSFI, as well as the implementation of the industry wide deposit
data standards, which they believe will directly enhance the resolvability of deposit taking
institutions in Canada. The expectation is that first drafts of the resolution plans will be completed
by June 2012, with final drafts completed by December 2012.
Canada Deposit Insurance Corporation (CDIC) Fast Insurance Determination
In 2009 CDIC initiated the Fast Insurance Determination (FID) project, which requires
new data and system requirements to ensure that deposit payouts can be determined quickly during
a bank resolution or bridge bank scenario. CDIC’s 2011 Annual Report states that it expects a
majority of its member institutions will complete the FID system modifications in 2012, one year
ahead of the required 2013 implementation date.
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Regulation of Over-the-Counter (OTC) Derivatives
Canada is working on two central clearing initiatives. One is a central counterparty for
clearing repurchase and reverse repurchase agreements (repos), and the Bank of Canada has
engaged the Investment Industry Association of Canada (IIAC) to coordinate the development of
this facility in Canada. The focus of the project is to increase fixed income repo market efficiency,
provide balance sheet relief and expand liquidity. The IIAC is working on the last phase of this
project.
The second initiative is related to OTC derivatives, and the Canadian OTC Derivatives
Working Group is in dialogue and engagement with various stakeholders. Key decisions regarding
the establishment of local infrastructure for clearing and transaction reporting are expected to be
made in due course. The intent of the clearing facility for OTC derivatives will be to clear OTC
trades for standard transactions such as interest rate swaps.
Home Country Authority Coordination with Other Jurisdictions
OSFI has been an active participant in international efforts to develop and promote
consistent and coordinated methods of regulating internationally active financial institutions (e.g.
the April 2012 peer review of supervisory authorities' implementation of stress testing principles).
OSFI will also participate in the Basel Committee’s assessment of whether the outcomes are
consistent across banks and jurisdictions (e.g. calculation of risk-weighted assets in both the
banking book and the trading book). OSFI is an active participant in the Basel Committee and its
Basel III subcommittees. OSFI also participates in supervisory colleges, and has ongoing bilateral
discussions with their counterparts in other countries. OSFI will continue to work with other
international regulators to assess how agreed changes will be incorporated in domestic guidance
and reporting requirements.
Covered Bond Legislation
In the March 2012 Federal Budget, the Federal Government announced its intention to
move forward with a legislative framework for covered bonds, which was released in April 2012.
The legislation stipulates that the Canada Mortgage and Housing Corporation (CMHC) will be the
administrator of the covered bond program, which will be available to federally and provincially
regulated mortgage lenders in Canada.
Residential Mortgage Underwriting
On March 19, 2012, OSFI issued for comment Draft Guideline B-20 (Residential
Mortgage Underwriting Practices and Procedures), which sets out OSFI's expectations with
respect to prudent residential mortgage underwriting practices and procedures. The Guideline is
intended to complement the Financial Stability Board's final Principles for Sound Residential
Mortgage Underwriting Practices.
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Canada Mortgage and Housing Corporation (CMHC) Oversight
The federal government’s Economic Action Plan 2012 includes measures to enhance the
governance and oversight framework for CMHC. CMHC’s commercial activities, particularly its
mortgage insurance and securitization programs, play an important role in the Canadian housing
market and the financial system. One major change is that OSFI will review and monitor the
safety and soundness of CMHC’s commercial activities. In addition, the proposed legislative
enhancements also include:



Additional objectives for CMHC to ensure its commercial activities promote and
contribute to the stability of financial system, including the housing market.
Legislative and regulatory authorities for the Minister of Finance in respect of CMHC’s
securitization programs and any new commercial programs.

CHILE
Universal Credits
On April 27, 2011 the Ministries of the Economy and Finance issued the Supreme Decree
No. 1512, which regulates Universal Credits that were established by Law 20,448. This regulation
came into effect on October 24, 2011.
Universal Credits are standardized lending contracts aimed at making it easier for
customers to compare financial institutions in regard to their offerings of mortgages, consumer
loans and credit cards.
To allow customers to compare products among different institutions, two new definitions
were created: equivalent annual charge, the interest rate paid after incorporating all costs
associated with the credit, and final cost of credit, the final sum that the customer will pay over the
life a credit transaction.
Consumer Financial Protection Bureau
On December 5, 2011, Law 20,555 was enacted, granting increased powers and functions
to the National Consumer Service (Sernac) in the area of financial services. Highlights of the
initiative include vesting Sernac officials as certifying officers and conferring rights to consumers
of financial products or services, such as the right to receive information on the total cost of the
product or service, including the equivalent annual charge, and to be informed of the total loan
payment on request.
The Law also includes provisions to promote the simplicity and transparency of contracts
and stipulates that lenders that offer the option of automatic payments via an account transaction or
electronic transfer cannot require that the electronic transfer or automatic transaction originates in
their own institution.
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The Ministry of the Economy dictated four guidelines for implementing the provisions of
the law: Sernac Stamp, Consumer Loan, Mortgages and Credit Card. They become operative on
July 31, 2012.
National Politically Exposed Persons
Following recommendations of FATF, the Financial Analysis Unit, jointly with the
Superintendencies of Banks, Securities and Insurance and Pensions, issued instructions on the
treatment that should be given to persons who perform public functions, known as Politically
Exposed Persons (PEP). The regulation defines what is meant by PEP (which includes families
and individuals with whom a joint action plan is in place that could lead to influence companies
incorporated in Chile).
Mortgage Insurance Bidding
Starting in July 2012, all new collective insurance agreements and fire insurance linked to
mortgages, when subscribed, renewed, renegotiated or subject to novation shall be contracted
through a bidding process, according to the dispositions of Article 40 of DFL No. 251 and the
instructions issued jointly by Superintendencies of Banks and Securities and Insurance on March
21, 2012.
Mortgage Loan Refinancing
As part of the agenda of competitiveness led by the Ministry of the Economy
(microeconomic package that aims to invigorate economic growth by removing barriers, speeding
up procedures and improving conditions for undertaking and innovation, promoting an
atmosphere of free competition and equal opportunities), the Superintendencies of Banks and
Securities and Insurance conducted policy adjustments aimed at facilitating the refinancing of
mortgage loans, the mobility of mortgages, deadlines to be met during the refinancing process, and
limitations on the observations that can be made regarding commitment letters.
Fee Collection on Bank Accounts Associated Only with Debit Cards (no credit)
In order to facilitate people’s access to financial services and increase competition among
suppliers, SBIF issued a disposition (No. 3352 for banks and No. 148 for cooperatives) which
regulates the conditions under which bank account associated only to debit card (no credit) can be
offered. In particular, it sets a maximum annual limit on the sum of individual transaction charges.
Once that limit is reached, subsequent transactions will be free of charge.
Commencement of the Financial Stability Council
On October 4, 2011, the Ministry of Finance’s Decree 953 was published, formally
establishing the creation of the Financial Stability Council. Its mission is to propose and coordinate
measures that safeguard the integrity and soundness of the financial system, and to provide the
necessary mechanisms for coordinating and exchanging information in order to implement a
preventive approach to systemic risks and the resolution of critical situations requiring the exercise
of all three Superintendents’ powers and functions.
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New Law on Derivatives Taxation
On October 22, 2011, Law 20,544 on derivatives taxation was published. The objective of
this legislation is to provide tax certainty to the derivatives market. Prior to the publication of this
law, there were no regulations governing the taxation of these instruments, which were addressed
in Administrative Directives and interpretations by the Chilean Internal Revenue Service (SII).
This law defines derivatives contracts (as well as contracts that are not covered by this
law), stipulates the guidelines for determining the source and nature of income and establishes the
obligation for taxpayers to send a sworn statement to the SII reporting any and all derivative
transactions carried out and to maintain a record of these transactions, which must contain the
information and format specified by the SII and be made available to the SII on request.

CHINA
Significant Developments in the Banking Industry


Effective April 19, 2012, the floating band of RMB’s trading prices against the U.S. dollar
in the interbank spot foreign exchange market is enlarged from 0.5% to 1%, i.e., on each
business day, the trading prices of the RMB/USD in the above-mentioned market will
fluctuate within a range of ±1% around the central parity released on the same day by the
China Foreign Exchange Trade System, according to the People’s Bank of China (PBOC),
China’s central bank.



The State Administration of Foreign Exchange (SAFE) said in a statement last year that
China had made a great achievement in the battle against illegal foreign fund inflows. Just
in the first half of 2011, the SAFE investigated 1,865 cases of irregularities involving
illegal foreign exchange of more than $16 billion.



On October 9, 2011, the China Banking Regulatory Commission (CBRC) released a series
of rules to halt sales of short-term individual wealth management products (WMP) with a
maturity of less than one month. It is said that the rapid growth of commercial banks’
WMP sales in China may increase systemic financial risks, so the new rules, effective
January 1, 2002, are to prevent liquidity risks caused by volatility of savings.



On May 26, 2002, China announced that it would grant private capital the same entry
standards to the banking industry as other capital. Private companies can buy into banks
through private stock placements, new share subscriptions, equity transfers, mergers and
acquisitions, under a guideline released by CBRC. The guideline also lowered the
minimum shareholding of the main initiator for rural banks, which are usually major
State-owned commercial lenders, from 20% to 15%, to stimulate private investors’
willingness to lend to rural residents and small businesses.



China has set new capital rules for commercial banks, according to a decision made by an
executive meeting of the State Council in June 2012. Under new regulations,
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systematically important banks will be subject to a capital adequacy ratio (CAR) of 11.5
percent, while other banks will be subject to a CAR of 10.5 percent. The new regulations
allow commercial banks to take in reserves for excess loan losses as capital and define a
series of “qualified standards” for capital tools such as subordinated bonds. Banks are
required to expand the scope of their risk supervision framework, adding operational risks
into the current one that highlights credit and market risks.
Significant Developments in the Securities Industry


On April 3, 2012, the China Securities Regulatory Commission (CSRC) said in a statement
that it has increased the investment quota of RMB Qualified Foreign Institutional Investors
(RQFII) by 50 billion yuan from the previous 20 billion yuan, allowing the pilot
institutions to use it in issuing RMB A-share exchange-traded fund (ETF) product, to
invest in the A-share index shares and list them in HKEX.



The RQFII mechanism, which was launched jointly by CSRC, PBOC, and SAFE in
December 2011 to widen investment channels for overseas RMB funds on the Chinese
mainland, allows the subsidiaries (in Hong Kong) of qualified fund management
companies and securities companies to be the pilot institutions. Such institutions can invest
their RMB capitals raised in H.K. into domestic securities within the approved RMB
investment quota.



In December 2011, the CSRC modified the rules on the information disclosure process for
listed companies. Under the revised rules, listed companies should report their
involvement in non-core businesses, such as investment in financial derivatives made with
“idle” funds, which may pose major risks to the companies’ financial health.



In December 2011, China issued its first national regulation on equity investment in
unlisted companies in a move to crack down on illegal fund-raising in the domestic venture
capital (VC) and private equity (PE) sectors, according to a statement by the National
Development and Reform Commission (NDRC). The regulation states that investors
should be fully informed of the risks in equity investment and have the financial ability to
bear the risks. It also strictly limits the number of investors in such projects.

Significant Developments in the Insurance Industry


Foreign insurance companies will be allowed to do business in China in the compulsory
traffic accident liability insurance, according to an amended regulation released by the
Chinese authorities on April 30, 2012. The new regulation, which took effect on May 1,
2012, will be beneficial to foreign insurers and increase their share in China’s insurance
market.



The China Insurance Regulatory Commission (CIRC) issued a statement in 2011 to tighten
rules governing the issue of subordinated debt. Insurance groups are banned from issuing
such debt on behalf of the insurers they own, and insurers cannot use the money raised
through the debt to cover operational losses. The new rules will help prevent risks
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spreading from the insurers to banks and reduce systemic risks in the financial sector,
according to the CIRC.

DENMARK
The Effects of the Euro Crisis on the Danish Economy and Banking Sector
During the past year, the euro area countries have experienced economic turbulence and
instability. Across the EU, countries are struggling to restore confidence in the economy. This has
proven to be more difficult than anticipated since the euro crisis escalated last summer. Even
though Denmark is not part of the euro, the close connection between the Danish and European
economies has impacted the Danish financial sector. This year's survey focuses on how the euro
crisis has affected the Danish economy and how the Danish banks have performed under these
conditions.
2011 turned out to be quite tough on the earnings of Danish banks. The overall result was
positive but this can essentially be attributed to the largest banks. Many small and medium sized
banks were struggling with high levels of impairments. This is mainly due to economic difficulties
within farming, commercial real estate and in small and medium enterprises (SME's). In spite of
the results in 2011, the Danish banks are looking robust as a result of a reduction in risk weighted
assets, mainly from less lending, and issuance of new equity. Furthermore, there has been
considerable consolidation in the financial sector.
Since July 2011, nine Danish banks have been taken over. In most cases, the acquisition by
the overtaking bank took place by using the characteristics of Bankpackage IV (see below),
making it easier for banks to acquire the healthy parts of other bands and fully compensating the
depositor. Thus, few creditors lose money since both secured and unsecured credits are
compensated. The general prospects for the future are that more consolidation is likely to take
place.
Last year, the five largest Danish banks participated in the EU-wide stress test conducted
by the European Banking Authority (EBA). The Danish banks that participated in the test account
for more than 80 per cent of the Danish banking sector combined.
The test showed that the Danish banks are all well capitalised and robust. The stress test
had a Core Tier 1 minimum ratio at 5 per cent which the Danish banks more than lived up to, as
they were all in the range from 9.4-13.6 per cent. Even in the adverse scenario for 2012 they passed
the stress test with a comfortable margin and the Core Tier 1 ratio has actually increased. All in all
the stress test showed that the Danish banks all have adequate capital buffers, which are fairly
above the EBA minimum requirement. The financial system is therefore considered to be very
stable.
Danish banks’ exposure towards some of the euro economies which are not doing well is
furthermore very low.
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In the spring of 2012 the funding facilities have improved in Denmark and in the euro area
as well. It is most likely a result of the new lending possibilities provided by the European Central
Bank (ECB). The new loans of three years maturity have been auctioned off in two rounds and
have been very popular with the European banks, including some of the Danish Banks. The new
funding facilities have helped loosen up the money market and contributed to a higher level of
liquidity in the banks.
Shortly after the ECB announced the new types of loans, the Danish National bank
introduced a similar loan for Danish banks only. The first auction opened in March and the result
of the auction was that the Danish banks lent approximately 2.5b Euros. The second auction will
take place in September 2012.
Special Resolution Scheme –Bankpackage IV
In 2010 a new special resolution regime was established under the Financial Stability
Company21 based on a voluntary agreement according to which a distressed bank can decide to be
handled according to a controlled special resolution scheme under the Financial Stability
Company or according to general rules (bankruptcy).
According to the resolution scheme, the Financial Stability Company can set up and
capitalise a subsidiary (bridge bank) to continue the activities of the distressed bank. The
subsidiary will take over all the assets and parts of the liabilities and will carry out a controlled
winding-up. The subsidiary cannot use marketing to increase business or compete in the market.
Under the special resolution scheme any loss in the distressed bank will initially be covered
by the shareholders and owners of subordinated capital.
If needed, the major depositors ( all depositors with ordinary net deposits corresponding to
amounts of up to EUR 100.000 will be covered in full by the Deposit Guarantee Fund and their
commitments will be transferred to the subsidiary and will remain unchanged) the deposit
guarantee fund and other unsecured creditors will carry a part of the loss.
In June 2011, the Danish Parliament adopted an act that empowered the Deposit Guarantee
Fund to use the financial means to cover non-subordinated creditors and depositors in the case of
sale of assets and liabilities to another bank. The cost of the measures may not exceed the cost of
compensating the depositors under the special resolution scheme, and the continuing bank should
be viable after purchase.
In August 2011, bank Package IV including consolidation initiatives was introduced. In
order to promote an immediate takeover of a distressed bank, and to avoid losses to the unsecured
creditors, Bank Package IV introduced a compensation model.

21

The Financial Stability Company was established in October 2008 as part of an agreement between the Danish State and the Danish financial
sector (the Private Contingency Association) on a scheme to secure financial stability in Denmark. This agreement was reached in response to the
international crisis and the impact it was having on the financial sector. The Financial Stability Company is state-owned through the Danish
Ministry of Economic and Business Affairs. The objective of the Company is to contribute to ensure financial stability in Denmark, including
winding-up of distressed banks.
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Compensation is provided by the State in the capacity of creditor on the Bank Package II
guaranteed bonds and Deposit Guarantee Fund. Compensation cannot exceed the estimated
increase of the haircut that could be expected under the resolution scheme.
Compensation can be given in cash to a bank that is willing – during the resolution
weekend – to take over all assets and liabilities of the distressed bank (other than subordinated and
share capital).
Alternatively, compensation in the form of the State and the Deposit Guarantee Fund
subordinating their claims in favour of other unsecured claims, can under the same condition be
given in case that another bank is willing to immediately take over the good parts of the distressed
bank and leave the bad parts with the Financial Stability Company.
Unlike the aforementioned resolution scheme, these models do not imply a "haircut" of the
claims of the unsecured creditors as they are fully overtaken
New Rules for Impairment on Loan Portfolios in Banks
During the winter of 2011, Finanstilsynet, the Danish Supervisory Authority, implemented
new rules about how banks should make impairment on their loan portfolio. This new legislation
should according to Finanstilsynet be seen as a follow-up to selected cases with bad loan
management in Danish banks during the financial crisis.
The Danish Bankers’ Association, Finansrådet, finds that this new special Danish
legislation about impairment will mean that Danish banks shall make further individual
impairment but the impact of the new legislation will vary from bank to bank according to present
practise in the individual banks.
According to the analysis and negotiations that Finansrådet has had based upon the new
legislation, Finansrådet finds that the consequences will result in an increased level of impairment
in the Danish Banking sector overall.
Due to the economic situation with low growth in the Danish and European economies, this
new legislation is bad timing and it will have a negative effect on the economic growth.
Another timing issue with the introduction of this new Danish legislation is that IASB, the
International Standard Setter of Accounting rules in a couple of years has worked heavily on a
change in the impairment rules. Finansrådet gives full support to this work from IASB.
Finally, Finansrådet finds that not all of the new impairment rules from Finanstilsynet are
in alignment with the IFRS rules and that the new rules from Finanstilsynet will give the Danish
Banks some heavy administrative challenges because the new legislation will mean that banks
have to change and invest in new IT systems, procedures and calculations and there will be further
requirements on documentation and further information about the customer’s financial situation.
These administrative requirements are required for all banks besides the effect of the new
impairment rules.
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EUROPEAN UNION
Banking Supervision and Regulation
Bank Recovery and Resolution Directive (COM(2012) 280/3)
On 6 June 2012, the European Commission adopted a legislative proposal for bank
recovery and resolution which sets out the basic steps and powers to guarantee that bank failures
across the European Union are tackled in a way which avoids financial instability and minimises
costs for taxpayers. The European Commission proposal is now published and constitutes the first
step towards a strong European cross-border crisis management framework, including planning
and prevention measures, supported by enhanced supervision and Recovery and Resolution Plans.
The Directive is expected to be transposed by December 2014 with the exception of the bail-in tool
which will only come into effect in 2018, taking into account the observed maturity cycles of
existing debt, the necessity to avoid deleveraging as well as the need for institutions to implement
new capital requirements by 2018.
Capital Requirements Directives (COM(2011) 453 final)
The Basel Committee on Banking Supervision has, in response to the crisis, adopted
numerous reforms to enhance the resilience of banks and banking systems. In order to comply with
these requirements, the European Commission adopted on 20 July 2011 a legislative package
which replaces the current Capital Requirements Directives (2006/48 and 2006/49) with a
Directive (CRD4) and a Regulation (CRR). The Directive governs the access to deposit-taking
activities while the regulation establishes the prudential requirements institutions need to respect.
The CRD4 contains three concrete goals:





Require banks to hold more and better capital to resist future shocks by themselves
(translation of Europe international standards on bank capital agreed at the G20 level).
Europe will be leading on this matter, applying these rules to more than 8000 banks,
amounting for 53% of global assets.
Set up a new governance framework giving supervisors new powers to monitor banks more
closely and take action through possible sanctions when they spot risks, for example to
reduce credit when it looks like it's growing into a bubble.
Putting together all legislation applicable on this matter, in order to have a Single Rule
Book for banking regulation. This will improve both transparency and enforcement.

The implementation of Basel III in the EU represents a unique opportunity for the creation
of a harmonised regulatory capital framework, also known as the Single Rulebook.
Credit Rating Agencies
In November 2011, the Commission adopted new proposals regarding the regulation of
Credit Rating Agencies (CRAs - 513/2011), entrusting the European Securities and Markets
Authority (ESMA) with exclusive supervisory powers over CRAs registered in the EU in order to
centralise and simplify their registration and supervision at European level. The new proposal
highlights four main goals:
43

Institute of International Bankers






Global Survey 2012

To ensure that financial institutions do not blindly rely only on credit ratings for their
investments.
More transparent and more frequent sovereign debt ratings.
More diversity and stricter independence of credit rating agencies to eliminate conflicts of
interest.
To make CRAs more accountable for the ratings they provide.

Transparency Directive
In October 2011, the European Commission presented a proposal to amend the
Transparency Directive (2004/109/EC) designed to enhance transparency on EU capital markets
by establishing minimum requirements on periodic financial reporting and on the disclosure of
major shareholdings for issuers whose securities are admitted to trading on a regulated market in
the European Union. In order to cover the various types of companies active in these industries
under the Country-by-Country Reporting system, the Commission is proposing to revise the cover
listed companies. The proposed revision would also prevent investors from secretly building up a
controlling stake in a listed company (‘hidden ownership’). Such practices can give rise to possible
market abuse, low levels of investor confidence and misalignment of investor intentions. Under
the Commission's proposal, investors would need to notify all financial instruments that have the
same economic effect as holdings of shares.
Financial Markets and Securities
T2S Programme
European Central Securities Depositories (CSDs) have until the end of June to sign the
Framework Agreement which sets out the contractual rights and obligations between them and the
Eurosystem, and covers the current development and future operational phase of
Target2-Securities (T2S). To reflect this situation, a new framework for the governance of T2S
will enter into force on 1 July. The fundamental objective of the T2S project is to integrate and
harmonise the currently highly fragmented securities settlement infrastructure in Europe. It aims to
reduce the costs of cross-border securities settlement within the euro area and participating
non-euro countries, as well as to increase competition and choice amongst providers of
post-trading services. It will therefore be a critical step forward in the creation of a single market in
financial services in the European Union, fulfilling one of the goals of the Lisbon agenda.
European Markets Infrastructure Regulation
A political agreement on the proposals between the Council and Parliament regarding the
European Markets Infrastructure Regulation (EMIR) on Over-The-Counter (OTC) derivatives
markets was reached in trilogue on 9 February 2012. The regulation implements the G20
commitment that standardised OTC derivative transactions be cleared via central counterparties
(CCPs). The objectives are to increase transparency in the OTC derivatives market and to make it
safer by reducing counterparty credit risk and operational risk. If a party to a transaction fails in
mid-transaction, the existence of a CCP would mitigate the risk and uncertainty as to whether the
transaction will be completed. A further obligation for OTC derivatives to be registered in trade
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repositories, with access for supervisors in the EU, will provide a better overview of exposures and
will help detecting any potential problems, such as accumulation of risk, early on. EMIR is
expected to enter into force at the end of 2012.
Market Abuse Directive
The regulatory framework provided by the original Market Abuse Directive (MAD II) has
been outpaced by the growth of new trading platforms, OTC trading and new technology such as
high frequency trading (HFT). The scope of the proposed revised legislation is extended to market
abuse occurring across both commodity and related derivative markets. The legislation on market
abuse was also revised to provide for a more effective prevention, detection and sanctioning of
market abuses. The Directive aims to increase investor confidence and market integrity by
prohibiting those who possess inside information from trading in related financial instruments, and
by prohibiting the manipulation of markets through practices such as spreading false information
and conducting trade which secure prices at abnormal levels. Aimed at reinforcing regulators'
investigative and sanctioning powers, the proposal extends the current reporting of suspicious
transactions also to suspicious unexecuted orders and suspicious OTC transactions. In parallel, a
proposal for a Directive on criminal sanctions for market abuse requires Member States to
introduce criminal sanctions for the offences of insider dealing and market manipulation where
these are committed intentionally.
Central Securities Depositories (CSD) Regulation
The European Commission adopted a proposal aimed at bringing more safety and
efficiency to securities settlement in the EU, in March 2012. The Central Securities Depositories
Regulation proposes that the time of securities settlement should be shortened and that market
participants should comply with strict measures in order to minimise settlement failures. It also
proposes that CSDs should comply with a set of rules, in line with international standards, to
ensure their safety and soundness, and that a true internal market for the services provided by
national CSDs should be introduced.
Regulation on Short Selling and Default Swaps
The Council adopted in February 2012 a regulation on short selling and certain aspects of
credit default swaps which introduces common EU transparency requirements and harmonises the
powers that regulators may use in exceptional situations where there is a serious threat to financial
stability. This regulation will increase transparency via a requirement for notification or disclosure
of significant short positions relating to shares and sovereign debt, impose restrictions on short
sales through a ‘locate requirement’, prohibit naked CDSs on EU sovereign debt instruments and
enhance competent authorities intervention powers. This will enable supervisors to reduce the
risks from short selling and CDSs and ensure a common regulatory approach across the European
Union.
Green Paper on Shadow Banking
The consultation on Shadow banking will end mid June 2012. The European Commission
is examining consolidation rules for shadow banking entities to ensure that bank-sponsored
45

Institute of International Bankers

Global Survey 2012

entities are appropriately consolidated for prudential purposes and therefore fully subject to the
comprehensive Basel III framework. Shadow banking performs important functions in the
financial system, but it can also pose potential threats to long-term financial stability.
Markets in Financial Instruments Directive
The review of the MiFID seeks to improve transparency, efficiency and integrity of
securities markets in several ways. For instance, the scope of MiFID will be extended to new types
of trading platform and financial instruments, thus removing some opaque areas of securities
markets. Some derogations will also be removed, and transparency requirements will be extended
to all kinds of securities, not just shares. The vote in the European Parliament plenary session is
scheduled to take place 9-10 July, a tight deadline if, as foreseen, there would be around 2000
amendments tabled to the draft report. The Danish Presidency was expected to present a progress
report on MiFID II in June, to be adopted at the meeting of the Economic and Financial Affairs
Council on 22 June. The trilogue negotiation would then start under the Cypriot Presidency.
Finally, it is expected that the Council will encounter conflicting views from Member States on
key aspects such as the powers of the European Securities and Markets Authority.
Financial Reporting and Taxation
Directive for a Financial Transaction Tax
A Directive for a Financial Transaction Tax (FTT) was proposed in September 2011. The
European Commission has presented a proposal for a FTT which would be levied on all
transactions on financial instruments between financial institutions when at least one party to the
transaction is located in the European Union. The exchange of shares and bonds would be taxed at
a rate of 0.1% and derivative contracts, at a rate of 0.01%. This could raise approximately EUR 57
billion every year. The Commission has proposed that the tax should come into effect in January
2014.
White Paper on VAT
A White Paper on VAT presented on 6 December 2011, identifies 26 priority areas for
action. The reform seeks to address the fundamental problem of fragmentation of the common EU
VAT system over 27 Member States. It sets out the roadmap for the proposed new regime, based
on taxation in the country of destination, bringing to an end the debate on a potential move to an
origin-based VAT system.
Statutory Audit Directive
The financial crisis highlighted considerable shortcomings in the European audit system.
To tackle these issues the Commission adopted, in November 2011, a comprehensive legislative
proposal, including a proposal for a review of the Statutory Audit Directive as well as a proposal
for a new regulation for public interest entities which include financial institutions. These
proposals aim to improve audit quality by clarifying the role of the auditors, strengthening their
independence as well as ensuring greater diversity into the current highly concentrated audit
market. There are also proposals for a strengthened and more coordinated approach to the
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supervision of auditors in the European Union. Taken together, all the measures should enhance
the quality of statutory audits in the EU and restore confidence in audited financial statements, in
particular those of banks, insurers and large listed companies.
Retail, Financial Services and Payments
Deposit Guarantee Schemes and Investor Compensation Schemes
The European Commission has brought forward proposals to reform Deposit Guarantee
Schemes (DGS) and Investor Compensation Schemes (ICS), on top of a recently agreed increase
of the guaranteed amount (to EUR 100,000 under DGS, EUR 50,000 under ICS). The proposed
revised Directives include improved payout times, better funding of schemes, and a proposal for
interlinkages and a mutual support mechanism between schemes (both deposit guarantee and
investor compensation), to ensure that schemes in difficulties do not fail, to the detriment of
consumers.
Recommendation on Access to a Basic Payment Account
To enhance financial inclusion, the European Commission presented in July 2011 a
Recommendation to ensure that EU citizens have access to a basic bank account (2011/442/EU)
with electronic payment instruments. However, the European Parliament Committee on Economic
and Monetary Affairs (ECON) noted in an own-initiative report, adopted on 31 May, that the 2011
recommendations on the matter have not led to guaranteeing access for all to a low-cost payment
account for daily transactions. They therefore invite the Commission to present a legislative
proposal by January 2013.
Directive on Credit Agreements Relating to Residential Property
A proposal for a Directive on credit agreements relating to residential property was
presented by the European Commission in March 2011. It aims at creating a single market for
mortgage credit with a high level of consumer protection while at the same time promoting
financial stability by ensuring responsible lending to consumers. The proposal sets out: conduct of
business rules for the provision of mortgage credit as well as a legal framework to ensure that all
actors involved in the origination and distribution of mortgage credit are appropriately regulated
and introduces a passport for credit intermediaries.
Insurance Mediation Directive
The European Commission proposal for revision of the Insurance Mediation Directive
(IMD I) is expected to be presented before the summer. The draft introduces additional client
protection requirements related to the sale of insurance investment products (such as life
insurance). These requirements are based on conduct of business rules contained in the draft
Directive MiFID II, currently being negotiated.
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Directive on Consumer Alternative Dispute Resolution and Regulation on Consumer Online
Dispute Resolution.
In November 2011, the European Commission announced its proposals for a new Directive
on Consumer Alternative Dispute Resolution (ADR) and a new Regulation on Consumer Online
Dispute Resolution (ODR), as a way to promote out-of-court resolution of consumer disputes. The
Commission announced that the European Parliament and the Council had already expressed their
commitment to adopt the legislative package on ADR and ODR by the end of 2012, as part of the
Europe 2020 strategy and efforts to re-launch the Single Market.
Single European Payments Area
On 28 February 2012, the Council adopted a regulation setting technical and business
requirements for credit transfers and direct debit transactions in euros, setting an end-date for the
completion of the Single European Payments Area (SEPA) to speed up the process that will make
payments across the euro area as easy and quick as domestic payments. The migration deadline has
been set at 1 February 2014 for credit transfers and (in respect of most requirements) for direct
debits.
European Account Preservation Order
In September 2011, the European Commission made a proposal for a Regulation to
establish a European Account Preservation Order (EAPO) to facilitate cross-border debt recovery
in civil and commercial matters. This proposal aims at:




enabling creditors to obtain account preservation orders on the basis of the same conditions
irrespective of the country where the competent court is located;
allowing creditors to obtain information on the whereabouts of their debtors' bank
accounts;
reducing costs and delays for creditors seeking to obtain and enforce an account
preservation order in cross-border situations.

Green Paper “Towards an Integrated European Market for Card, Internet and Mobile
Payments”
The European Commission’s Green Paper ‘Towards an integrated European Market for
card, internet and mobile payments’ was issued on January 2012. The Green Paper deals mainly
with market fragmentation, access and entry for existing and new service providers, transparent
and efficient pricing of payment services, standardization, inter-operability between service
providers, payment security and data protection and finally governance of SEPA. The
Commission plans to announce next steps as regards the priority areas for possible action by the
summer. Proposals, if applicable, are scheduled to be adopted by the first quarter of 2013.
Risk Sharing Instrument
The European Investment Fund recently launched an open Call for Expression of Interest
for a Risk Sharing Instrument (RSI) for businesses across the EU. The RSI is a pilot guarantee
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scheme supporting the financing of innovative SMEs and Small Mid-caps (loans ranging from
EUR 25,000 to EUR 7.5 million) via guarantees to banks and leasing companies.
Packaged Retail Investment Products
A proposal for Packaged Retail Investment Products (PRIPs) is planned for spring 2012 to
ensure that all consumers in Europe will in the future be able to have access to short, focused, and
plainly-worded information about investments in a common format, with risks and costs made
much clearer and easier to understand, aiding comparisons. In addition, EU rules governing those
selling the products will be made more consistent and standardised where necessary. Such rules
will be introduced for insurance PRIPS in a revision of the Directive on Insurance Mediation, to be
presented at the same time.
Prospectus Directive
In June 2012, the European Commission presented a Delegated Regulation amending
Regulation No 809/2004 as regards information on the consent to use of the prospectus,
information on underlying indexes and the requirement for a report prepared by independent
accountants or auditors.
Response to the Crisis
In 2011-2012, the European Union and its Member States further enhanced the crisis
mechanisms already available.
Intergovernmental European Financial Stability Fund
In order to support the European Financial Stability Mechanism, an intergovernmental
European Financial Stability Fund (EFSF) was created in July 2011 to make the lending capacity
of EUR 440bn fully effective to extend the mechanism's toolbox (including the lowering of
interest rates and lengthening of maturities of EFSF loans to Greece, Ireland and Portugal). The
revised EFSF Framework Agreement went into effect in October 2011, upon ratification by all
euro-area national Parliaments.
European Stability Mechanism
Significant progress was also made in ensuring that a more efficient permanent mechanism
is established to assist as a backstop in the current crisis and provide stability support in case of
future crises. The European Stability Mechanism (ESM) will be the largest international financial
institution in the world, with a total authorized capital of EUR 700bn, of which EUR 80bn will be
paid-in. The revised ESM Treaty was signed in January 2012; and it is in the process of ratification
within national Parliaments.
Covered Bond Purchase Programme
In November 2011, the Eurosystem launched a second Covered Bond Purchase
Programme (CBPP2), with a view to easing funding conditions for credit institutions and
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enterprises and encouraging credit institutions to maintain and expand lending to their clients.
Under the CBPP2, eligible covered bonds for a total nominal amount of EUR 40bn are to be
purchased up until October 2012.
Solvency II
Although the crisis did not stem initially from the insurance sector, some insurance
companies were directly involved and many suffered from the consequences. The work on
Solvency II, which started long before the crisis, therefore continued, with entry into force
expected on 1 January 2013. Solvency II will introduce economic risk-based solvency
requirements in insurance firms across all EU Member States for the first time.
EU SMEs Action Plan
The European Commission adopted in December 2011 an Action Plan which contains
various initiatives and funding measures to enable a better flow of credit and equity to European
SMEs, paving the way for ‘Competitiveness of Entreprises and SMEs 2014-2020’ (COSME). The
Commission has therefore proposed a budget of EUR 1.4 billion for the financial instruments
under COSME. These instruments will aim at reinforcing the access to loan guarantee and venture
capital markets for European SMEs. Further reforms beneficial to the real economy are planned in
2012, including measures to improve portability of occupational pensions or promoting labour
mobility.
Directive of Financial Conglomerates
A proposal for a review of the Directive of financial conglomerates has been adopted in
December 2011 to simplify and clarify the Directive with respect to a number of current problems
(inadequacy of thresholds, complexity of supervisory tools etc.), and harmonize its application.
EU Bank Resolution Regime
A legislative proposal for a new EU bank resolution regime will follow in 2012 and will
establish a series of legal arrangements that allow the relevant authorities to more easily
restructure or resolve a distressed credit institution without recourse to public financial support.
The Six-Pack Legislative Package
The major response of the European Union to the crisis has been a set of six legislative
proposals which entered into force on 13 December 2011, containing two main tools: a
strengthening of fiscal surveillance governed by the Stability and Growth Pact and the creation of
a macroeconomic surveillance procedure.
The so-called six-pack legislative package strengthens the preventive and corrective arms
of the Stability and Growth Pact (SGP) and is supported by new enforcement mechanisms.
Although compliance with provisions of the Directive is required by end-2013 for all euro area,
Member States have, nevertheless, made the political commitment to complete the transposition
by the end of 2012. The key element of the reform package is represented by the new architecture
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for financial supervision which involved the establishment of the three new European Supervisory
Authorities (ESAs) responsible for banking (European Banking Authority or EBA), insurance
(European Insurance and Occupational Pensions Authority or EIOPA) and securities markets
(European Securities Markets Authority ESMA).
The other key institution that became fully operational in January 2011 is the European
Systemic Risk Board (ESRB). Its mission is to contribute to the prevention or mitigation of
systemic risks to financial stability in the European Union that arise from developments within the
financial system.

FINLAND
The good performance of Finland-based banking groups continued in 2011 despite the
severe economic crisis in some parts of the euro area. The operating profit of deposit banks grew
by 13 % compared to the previous year. Net impairment losses recognized on loans and other
commitments shrank by almost a half in 2011. Although the amount of non-performing loans rose
slightly, they remained on a low level: at the end of 2011 non-performing loans accounted for only
0.56 % of the loan portfolio.
The overall capital adequacy ratio of banking groups operating in Finland was 15.0 % at
the end of March 2012, and the Core Tier 1 –ratio was 13.9 %.
Thanks to the strong capital adequacy ratio, high quality of own funds and minor exposures
to the crisis countries, the funding of Finnish banks have functioned smoothly. This has been true
especially in the case of short-term funding. Also long-term secured funding has attracted
investors. Banks have also increased their deposit portfolios.
Because of the good funding position and strong capital adequacy, banks have had no
trouble financing the real economy. Loans to the non-financial corporations have been growing at
the rate of close to 10 % in recent months (year-on-year). At the same time the stock of household
loans has continued to increase at a steady pace, with year-on-year growth rate being about 6 %.
Banking Sector Regulation and Supervision
Regulatory reforms concerning credit institutions' capital adequacy and liquidity
regulations have been implemented in Finland in accordance with the EU decisions. At the end of
2010 new regulations on large exposures and securitization came into force. In 2011 regulations
concerning remuneration schemes, market risk and re-securitization were amended.
In July 2011, the European Commission adopted a proposal (CRD IV/CRR) to implement
the Basel III recommendations issued by the Basel Committee on Banking Supervision in 2010.
The new legislation should come into force at the beginning of 2013. The Finnish Ministry of
Finance has, however, indicated that the implementation of CRD IV may be deferred by 6 months
in Finland due the timetable of the national legislative process.
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The government has decided that a temporary bank tax/stability fee will be introduced in
Finland in 2013. Its format and technical details will be decided later this year.
The Ministry of Finance has set up a working group on macro-prudential policy issues. In
its interim report the group presented draft legislative proposals for the introduction of
counter-cyclical capital buffers and capital conservation buffers in Finland (as part of the national
implementation of the CRD IV). In addition, the group proposed that the Finnish FSA should be
given the right to set binding constraints on loan-to-value ratios (LTV) when securities or real
estates are used as collateral.
Insurance Sector Regulation
The Solvency II reform of the insurance sector regulation is expected to enter into force in
2014. It introduces uniform, risk-based solvency requirements and requirements for sound
governance on insurance companies operating in the EU area, as well as harmonized principles for
insurance supervision. For Finland, one of the main issues in Solvency II has been the treatment of
insurance companies’ equalization provisions in solvency calculations. The Solvency II Directive
(adopted in 2009) will be amended by the Omnibus II Directive, which has not yet been approved
in the EU.
Securities Markets Reform
A working group set up by the Ministry of Finance to prepare a comprehensive legislative
reform of the securities markets submitted its report in February 2011. The reform has many
objectives, inter alia clarifying the legal texts and tightening the sanctions available against
improper behavior. A Government bill proposal has been given to the Parliament in April 2012.
According to the proposal, the structure of the securities markets legislation would be revised and
the Securities Markets Act would be divided into several Acts. These include a new Investment
Services Act, a new Act on Trading in Financial Instruments (regulating stock exchanges, MTFs
and transparency of trading), a new Act on the Book-Entry System and on Clearing and Settlement
Operations, amendments to the Act concerning the Finnish FSA and a new Act on Investment
Securities Accounts.
The Ministry of Finance is still considering the scope for developing a multi-tiered
management of securities. The new legislation is expected to come into force in July 2012.

FRANCE
Retail Investors
The Autorité des Marchés financiers (AMF - Financial Markets Authority) has
launched on April 1, 2012, a new observatory to monitor investment products marketed to
retail investors, the “Observatoire de l’épargne” (French Saving Observatory). Its aims are to
create a database on the saving market, investors’ behaviors and concerns, financial products
marketing practices, etc., to monitor the evolutions and trends of the saving market, to identify the
financial products that correspond to different distribution channels and globally to improve the
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AMF’s investor protection role. The Observatoire de l’épargne will publish a quarterly letter, the
first one focused on the various tariffs set on financial products.
The Autorité de Contrôle Prudentiel (ACP - Prudential Supervisory Authority) and
the AMF have strengthened complaints handling requirements in the interest of financial
sector customers. This joint action resulted in an amendment to the AMF General Regulation,
backed by an enforcement order and, at the level of the ACP, in a recommendation entering on
September 1, 2012. The work carried out by the two authorities aims to ensure that customers can
benefit from: (i) clear and transparent information on complaints handling procedures, as well as
easy access to the complaints handling system, (ii) an efficient, equal and standardized complaints
handling process and (iii) the implementation of any corrective actions if problems are identified
during the complaints handling process.
Intermediation and Markets
A financial transaction tax (FTT) has been written into the 2012 Supplementary
Budget Act of 14 March 2012. Due to come into effect on August 1, 2012, the FTT actually
consists of three taxes:





A tax on equity trades, equivalent to 0.1% of the value of the shares of listed French
companies capitalised at more than €1 billion. The equity tax is payable by the buyer
regardless of its nationality or that of the intermediary making the trade and regardless of
the trading venue.
A tax on high-frequency trading (HFT), equivalent to 0.01% of the amount of cancelled
or modified orders exceeding a threshold to be set by decree. This tax will be payable by
French firms engaging in proprietary HFT.
A tax on naked trades in Credit Default Swaps (CDS), equivalent to 0.01% of the
notional value of CDS contracts of a European Union member state. The naked CDS tax is
payable by French individuals or legal entities that acquire these contracts for reasons other
than to hedge existing assets or commitments.

The “money market” and “short term money market” fund classification introduced
by the European Securities and Markets Agency (ESMA) has come into force in January
2012. Each category imposes different limits, especially regarding the Weighted Average Maturity
(WAM), the Weighted Average Life (WAL) and asset eligibility. Funds had to modify their range
of money market products:




6.5% of funds that were classified under the former market categories have not opted for
any of the new categories, these funds have 12 billion € of assets under management
(AUM) and are mostly classified as “diversified”.
51% of funds have opted for the “money market” category, these funds account for 35% of
all money market fund AUM.
42.5% of funds have opted for the “short-term money market” category. They have AUM
of 211 billion €, that is 61% of all assets in money market funds.

53

Institute of International Bankers

Global Survey 2012

The Warsmann Act of 22 March 2012 (2012-387, 22 March 2012) on legal simplification
and streamlined administrative formalities contains a set of provisions concerning securities law
and financial regulation:








Article 15 broadens the possibility of share buybacks on Alternext by aligning the rules on
those applicable to regulated markets. Buybacks on the Alternext market were permitted
only in connection with a liquidity enhancement provision.
Article 24 cancels the requirement for the companies listed on a regulated market to
provide a consolidated report over the past year to the AMF in addition to the publication
of the annual financial statements.
Article 25 amends the French regime for declaring major holdings, by doing so it
anticipates the measures under discussion for the new transparency directives. Cash settled
instruments are now to be taken into account when calculating reporting threshold.
Article 59 specifies the application of the directive 2010/73/UE (the Directive amending
the Prospectus and Transparency Directives) of the European Parliament.
Articles 72 and article adapt the Anti-Money Laundering disposition of the Monetary and
Financial Code.
Article 73 allows professional accountants to exchange information on declarations of
suspicions.
Article 132 clarifies the criminal penalties for insider trading. The individuals will face a
fine up to ten times the amount of the potentially realized profit and not less than equivalent
to this profit.

In coordination with ESMA, the AMF banned short selling on ten French financial
stock from August 11, 2011, to February 11, 2012. This emergency measure taken to prevent
speculative selling strategies in the August financial turmoil concerned the following credit
institutions and insurance companies: April Group, Axa, BNP Paribas, CIC, CNO Assurances,
Crédit Agricole, Euler, Hermès, Natixis, Scor and Société Générale.
Asset Management
The AMF finalized the transposition of the UCITS IV Directive. The modifications to
the AMF General Regulation were approved by the Ruling of 3 October 2011. The main
modifications to Book III on portfolio management companies and collective scheme depositaries
concern (i) the terms on which portfolio management companies may invest their capital, (ii) the
application of the claim processing procedure, (iii) the application of the risk management system
and (iv) the adaptation of the content of the standard contract signed between the portfolio
management company and the depositary. The main modifications to Book IV on collective
investment schemes concern (i) the application of the cross-border notification procedure for
French collective investment schemes wishing to distribute their units or shares abroad, (ii) the
application of the cross-border authorisation regimes for mergers of UCITS and “master-feeder”
structures and (iii) the Key Investor Information Document (KIID).
Automated Trading
The AMF complied with the ESMA guidelines on automated trading. The ESMA guidelines
entitled “Systems and controls in an automated trading environment for trading platforms,
54

Institute of International Bankers

Global Survey 2012

investment firms and competent authorities”, were enacted on February 24, 2012, to ensure
common, uniform and consistent application of the Markets in Financial Instruments Directive
(MiFID - 2004/39/CE) and the Market Abuse Directive (MAD - 2003/6/CE). The AMF provisions,
which applied on May 7, 2012, mainly concern the following activities: (i) the operation of an
electronic trading system by a regulated market or multilateral trading facility (MTF); (ii) the use
of an electronic trading system, including algorithmic trading, by an investment firm when dealing
on own account or for the execution of orders on behalf of clients and (iii) the provision of direct
access to the market or of sponsored access by an investment firm as part of the service of the
execution of orders on behalf of clients.
Legislative and Regulatory Measures to Address the Causes and Consequences of the
Financial Crisis
Regulation of over-the-counter (OTC) derivatives
The AMF has extended in January 2012 the transaction reporting rules to OTC
derivatives. The AMF has amended its General Regulation as well as Instruction No 2007-06,
to extend transaction reporting rules, which up to then only applied to financial instruments
admitted to trading on a regulated market or an organized multilateral trading facility, to OTC
derivatives. This action transposed the recommendation of the ESMA at a regulatory and technical
level without waiting for Mifid 2 and EMIR to come into force.
Corporate governance and remuneration policies
The threshold that triggers the requirement for the creation of a remuneration
committee by credit institutions, investment firms and venture capital firms has been fixed
to a balance-sheet total of € 10 bn. The order 2012-67 of January 20, 2012 sets the application
threshold of the Article L. 511-41-1 of the Financial and Monetary Code. This article empowered
the ACP to control the remuneration policies and practices that may have an impact on
institutions’ risk profile.
Enhanced capital requirements and management of liquidity risk
The European Directive regarding capital requirement for the trading book and
re-securitization, also known as CRD 3, (2010/76/EU) has been transposed through the order
of November 23, 2011. This order tackles the capital requirement dispositions of the CRD 3 but
also modifies the national regulatory framework related to the identification, measure, control and
management of liquidity risk (5 may 2009 Order).
The French banks’ capital shortfall has been estimated by the European banking
Authority (EBA) to € 7.3 bn through the 2011 EU Capital exercise. This figure concerns the
four big French banks (BNP Paribas, BCPE, Crédit Agricole and Société Générale); according to
the head of the Bank of France, Governor Christian Noyer, banks should be able to meet the 9%
CT1 capital ratio target set at the European level by June 2012 without any public intervention.
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GERMANY
Germany’s financial supervision is under review with the aim of expanding
macro-prudential supervision, improving cooperation between authorities and clarifying
their tasks. Regulatory reforms concerning “Offene Immobilienfonds” (open-ended real
estate funds) have improved their systemic stability and investor protection. For the first
time in Germany, contactless card technology has been introduced. Meanwhile, Germany’s
e-government strategy enables, among many other things, the online opening of accounts.
The introduction of a financial transaction tax is still under discussion. The German
government continues to improve the conditions for reducing bureaucracy and for avoiding
new burdensome regulation wherever possible. The return of unused state guarantees and
recapitalization measures show that the situation in the financial markets has further
improved.
Reform of National Supervision
Following the financial crisis, the structure of German banking supervision and
supervisors’ powers came under scrutiny in Germany. The coalition government agreed in
December 2010 on a reform of national supervision and approved draft legislation in May 2012.
Final legislation should be in place by 1 January 2013. Key points of the reform are, among other
things, broader macroprudential supervision and improved cooperation between the Bundesbank
and the Federal Financial Supervisory Authority (BaFin). The latter is to be achieved by a clearer
separation of tasks and responsibilities. In addition, a formal complaints procedure for consumers
and consumer associations will be introduced. It will cover alleged breaches of rules, compliance
with which is monitored by BaFin. A Consumer Council will also be set up to advise BaFin on
consumer issues. To ensure high-quality supervision in the future as well, a further focus is on
retaining and recruiting suitably qualified staff by, for example, offering more attractive pay.
New Developments in Securities Law
Although most securities law issues are now the subject of European regulatory measures,
regulation is often supplemented and concretized at national level.
Open-ended real estate fund units exceeding an amount of € 30,000 per calendar half-year
can only be redeemed in future on expiry of a minimum holding period of 24 months and in
compliance with a 12-month redemption notice period. This is intended to prevent liquidity being
withdrawn quickly, which at the peak of the financial crisis led to the closure of funds.
The sale of shares in investment vehicles such as closed-end funds will be subject, as of
1 June 2012, to the same rules as financial instruments. This means that investors will then receive
the same information documents as those provided in connection with advice on other capital
market products.
As of 1 November 2012, all investment advisers, sales representatives and compliance
officers will have to be registered with the Federal Financial Supervisory Authority (BaFin).
Customer complaints will have to be forwarded to BaFin as well.
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New Developments in Accounting and Capital Market Reporting
The members of the German Accounting Standards Committee adopted new articles of
association on 20 July 2011, launching a reorganization that will again allow a single, expert and
clear voice to appropriately represent the interests of German companies in the field of financial
reporting. At the same time as it adopted the new articles, the General Assembly elected two key
governing bodies: the Administrative Board and the Nomination Committee. Both started work
immediately thereafter.
New Developments in Company Law
The upcoming law amending the Stock Corporation Act (2012 Stock Corporation Law
Amendment) is designed by the government to further develop and bring specific changes to
current stock corporation law. One main change is that banks operating in the legal form of a stock
corporation (Aktiengesellschaft) will be allowed for the first time to generate Tier 1 capital by
issuing non-voting preference shares that do not give entitlement to deferred dividend payments.
In addition, reversible convertible bonds providing for a conversion right of the issuer, i.e. the
company, are to be introduced.
Current Developments in the Payments Sector: Contactless Card Technology
On 11 January 2012, the German Banking Industry Committee, (the joint secretariat of the
German credit-sector associations), presented a new contactless payment brand. The new brand is
called “girogo”, reflecting the close connection to the “girocard” (national debit card scheme)
brand. The German girocard scheme currently has 98 million girocards in circulation, all of which
support EMV chip technology and a majority of which support German prepaid functionality.
With “girogo”, the German banking industry introduces a new common brand for the new
contactless payment functionality. On 17 April 2012, the first step was taken by launching
Europe’s biggest contactless payment pilot project in Hanover, Braunschweig and Wolfsburg –
initially for small amounts up to € 20 and without the need to enter a PIN. Under this pilot project,
over 1.3 million customers of banks and savings institutions can pay at the checkout at
participating shops and filling stations in less than a second via the prepaid chip on their girocard.
The pilot project will run for a total of twelve months and deliver important findings about
the acceptance of contactless card technology among customers and merchants. Parallel to this,
work is already in progress on the use of contactless technology also for higher cash amounts with
PIN authorization and on further chip card applications. Roll-out of these new applications is
expected at the end of 2013.
The pilot project marks the starting-point for the switchover within the German girocard
scheme from today’s contact-based technology to the contactless technology of the future. At the
same time, the terminal infrastructure with around 700,000 acceptance points will be gradually
converted to contactless technology during the coming years.
This forward-looking expansion of the infrastructure is the basis for further innovations in
the field of payment schemes. Besides offering more convenience, contactless technology – in
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conjunction with the growing use of smart phones – offers new payment capabilities with new
business models that go beyond pure payment transactions.
Developments in the Field of E-government
The German government believes that information and communication technologies and
e-government are of major importance for society, the business sector and public administration.
As a result, it outlined at the end of 2010 the national e-government strategy for the next five years,
setting the following objectives: focusing on the benefit for citizens, businesses and public
administration, increasing profitability and efficiency, providing maximum transparency and
reliable data protection, ensuring the participation of citizens in the performance of government
tasks, encouraging innovation designed to promote sustainability and future viability, and
supporting efficient IT infrastructures. A milestone is the incorporation of information technology
into the German Constitution (Article 91c of the Grundgesetz puts IT on a constitutional footing
like, for example, rail traffic, with the aim of simplifying and streamlining existing IT governance
and decision-making structures and gearing these to the needs of rapid technical progress). This is
accompanied by the establishment of the IT Planning Council, whose purpose is to improve
cooperation between the government, the federal states and the local authorities on IT issues.
As part of the implementation of the e-government initiative, the new electronic identity
document was issued in November 2010 to gradually replace the current paper-based document.
By April 2012, approximately 14 million new identity cards had been issued. One in three citizens
is willing to use the electronic proof of identity (eID function) on the internet. The new identity
document is a major contribution towards securing and simplifying legal and business transactions
conducted electronically. The eID function can be used for e-commerce as well as for e-business
via the internet. A field of interest to banks is the opening of accounts online; the German
Anti-Money Laundering Act has been changed in order to allow the identification of bank
customers over the internet via the new identity card’s eID function. By April 2012, two banks had
implemented this service.
In March 2012, the German government presented an e-government bill which enables all
administrations in Germany to offer all services over the internet. To allow this, the legal format of
documents needs to be made more flexible: the handwritten signature is to be replaced by the eID
function in the majority of administrative processes.
As a national version of the e-delivery envisaged in the European Commission’s Digital
Agenda, the German government has implemented the “De-mail” project. Legislation which came
into effect in 2011 is designed to allow the binding and confidential transmission of documents
and messages via the internet. Both the private sector and public administration may use this
service for legally binding electronic communication. The e-government Act stipulates that every
administration at federal level must open a communication channel via De-mail; administrations
of the sixteen federal states are invited to offer this communication channel.
The Fight against Money Laundering and the Financing of Terrorism
Following the amendments to the German Anti-Money Laundering Act in 2008, Germany
was in 2009 one of the countries examined by the IMF/FATF. Despite the fact that no significant
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shortcomings were identified in the financial sector, certain legal amendments were introduced in
2010 and 2011 in the Banking Act, the Criminal Code and the AML Act as a follow-up to this
examination with the aim of, in particular, giving current sub-statutory regulations statutory status.
Subsequent to these modifications of formal law, the process launched in 2008 whereby
supervisory authorities and the banking industry issue detailed guidance on the legal provisions is
ongoing; last amendments were published in February 2012.
In addition, new banking regulation to prevent financial fraud was implemented in Section
25c of the Banking Act and the FATF’s comments on combating proliferation financing were the
subject of in-depth discussion.
Tax Developments and Reduction of Bureaucracy
In light of the pressing need for fiscal consolidation resulting from the global economic and
financial crisis, the European Commission issued at the end of September 2011 a proposal for a
directive on an EU-wide financial transaction tax. The ensuing discussion by member states in the
Council led to the conclusion at the end of June 2012 that the proposed directive has no chance of
success at EU-wide (EU 27) level. The German government, as well as some other member states,
now support introducing a financial transaction tax by way of the so-called enhanced cooperation
procedure involving at least nine member states. However, future developments in this area will
depend on the outcome of ongoing discussions at EU level. It is understood that, unlike France,
Germany will not act unilaterally.
The German government is now making a final push to accomplish the goals of the anti-red
tape program launched in 2006: the bureaucratic burden imposed on businesses resulting from
information requirements is to be reduced by 25%. Moreover, the entire burden imposed on
businesses, citizens and the administrative bodies through compliance with all kinds of
government requirements has been included in efforts to reduce unnecessary bureaucracy in future.
This initiative is of particular interest to banks as well. In 2009, the National Regulatory Control
Council, which monitors the government program, found that the banking industry is the sector hit
hardest by sector-specific bureaucracy costs.
Financial Market Stabilization Measures in Germany/State Aid Proceedings
The establishment in 2008 of the Financial Market Stabilization Fund (SoFFin) and the
Federal Financial Market Stabilization Authority (FMSA) successfully managed to stabilize the
German financial markets and overcome the fallout from the financial crisis.
Via the instruments provided by SoFFin, FMSA enabled financial institutions to strengthen
their capital, bridge liquidity squeezes and offload risk positions and non-strategic assets to bad
banks operated under the roof of FMSA.
At the end of June 2012, four banks were making use of SoFFin guarantees to the tune of €
11.0 billion. SoFFin is also currently supporting four banks by providing capital totaling
€ 19.8 billion.
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Since the amendment of the Financial Market Stabilization Act in July 2009, banks have
additionally been able to use bad banks to remove troubled assets from their balance sheets. This
helped to stabilize WestLB and HRE.
Furthermore, in their capacity as owners, the federal states and savings banks have also
supported some Landesbanks (Bayern LB, HSH Nordbank, LBBW and WestLB) by providing
capital and guarantees. This support is currently being examined by the European Commission
under EC Treaty state aid rules. So far, only BayernLB’s restructuring plan has not been finally
approved by the Commission. The examination procedure with regard to BayernLB is, however,
expected to close at the end of July 2012.
In particular, the European Commission has approved the final restructuring of WestLB.
So-called “Verbund” business with savings banks and public-sector clients, as well as business
with small and medium-sized corporate clients, with total assets of around € 40 billion and 400
employees will be spun off from WestLB as of 30 June 2012 and transferred to Landesbank
Hessen-Thüringen (Helaba) as a “Verbundbank”.
WestLB may sell further areas of its business operations up to 30 June 2012. Portfolios
which are not sold by that date will be transferred to Erste Abwicklungsanstalt (EEA), WestLB’s
bad bank. It is expected that around € 100 billion of WestLB’s portfolio will be transferred to EEA
retroactively.
WestLB will operate in future as a service and portfolio management bank (new name:
Portigon), providing services for the Verbundbank and EEA as well as third-party portfolios.
The entry into force of the Restructuring Act at the beginning of 2011 brought with it an
expansion of FMSA’s previous tasks. FMSA will in future administer the newly established
Restructuring Fund as well as SoFFin. At the same time, SoFFin was closed to new applications
for funding.
In view of (a) the burden on the financial sector resulting from the level of government debt
in various eurozone countries’ and (b) the results of the eurozone summit of 26 October 2011,
according to which selected internationally operating banks in the EU have to temporarily meet
higher capital requirements as of 30 June 2012, the Second Financial Market Stabilization Act
revived SoFFin, albeit only until the end of 2012. If a bank cannot recapitalize sufficiently on its
own, it can apply for SoFFin funding. As things stand at present, however, no bank will need to do
so.
Legislative and Regulatory Actions to Address the Causes and Consequences of the Crisis
The Restructuring Act, which came into force at the end of 2010/beginning of 2011, is
designed mainly to provide the means for dealing with distressed systemically important banks
without resorting to expropriation and without endangering financial system stability. It also aims
to ensure that equity and debt providers bear the costs of insolvency themselves as far as possible.
The Bank Reorganization Act introduces, among other things, the bank levy. The levy will feed
into a Restructuring Fund, whose target size was set at € 70 billion. The Fund’s resources will not
be used to finance measures to bail out supposedly systemically important financial institutions but
60

Institute of International Bankers

Global Survey 2012

solely to safeguard financial market stability. If the accumulated resources are not sufficient to
finance a measure, a special contribution will be levied on the contributory banks. Via this
mechanism, the banking industry will help meet the costs of any crisis itself. Annual contributions
to the Fund were due for the first time on 30 September 2011. Calculation of the annual
contribution will be based on a bank’s size and interconnectedness in the financial marketplace.
The greater the volume of a bank’s business, the higher its annual contribution will be (a
progressive scale will be applied based on the volume of relevant liabilities; the scale has five steps,
with rates of two to six basis points respectively). A second component of the annual contribution
will come from a bank’s open futures transactions (a uniform rate of 0.03 basis points will be
applied to these). In the first year in which contributions were collected (2011), the total amount
raised by the bank levy was around € 600 million. On transposition of EU Directive 2010/73/EU
into national law, the assessment basis for the bank levy is to be modified: as of 2012, an additional
deduction will be introduced for liabilities and trustee liabilities arising from development lending
business conducted by federal and regional development institutions as well as the European
Investment Bank – the aforementioned liabilities would then no longer be included in the
assessment basis.
To substantially enlarge the database for conducting macroprudential analysis, the
Deutsche Bundesbank and the Federal Financial Supervisory Authority (BaFin) have launched a
comprehensive concept for modernizing the German reporting regime that is to be implemented
successively as of 2013. Among other things, it provides for lowering the reporting threshold in
the central credit register to € 1 million and reporting far more positions and granular information.
It also calls for financial reporting by banks at solo level going beyond the requirements set by the
European Banking Authority.

Hong Kong
Banking Industry Overview
Capitalisation of the banking industry continues to be strong and well above international
standards. The overall capital adequacy ratio of locally incorporated Authorized Institutions (AIs)
at the end of March 2012 was 15.9%, with a tier-one capital adequacy ratio of 12.6%.
Renminbi (RMB) Banking Business
Hong Kong has remained the leading offshore RMB market globally providing a broad
spectrum of products and services for companies looking to tap the offshore RMB market with a
healthy development base to support RMB transactions. In 2011, RMB deposits in Hong Kong
rose 87% year-on-year to RMB588.5 billion while RMB trade settlement in Hong Kong expanded
by over 400% totalling approximately RMB1.9 trillion. Gross issuance of Dim Sum bonds22 in
2011 was RMB189.3 billion representing a year-on-year growth of over 300%. Even more
phenomenal growth was observed in the outstanding amount of RMB loans extended by banks in
Hong Kong, which rose from less than RMB2 billion at the beginning of 2011 to some RMB30
billion by end-December 2011. Since the launch of RMB Qualified Foreign Institutional Investor
22

Dim Sum bonds refer to RMB-denominated bonds issued, and targeted at investors, outside Mainland China.
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(RQFII) Funds23 in December 2011, more than 19 RQFII funds have been offered in Hong Kong
and received good investor response. These solid developments have been underpinned by the
strong support of the People’s Republic of China and the evolving regulatory approach adopted in
Hong Kong to facilitate the orderly development of offshore RMB business in Hong Kong.
In January 2012, the Hong Kong Monetary Authority (HKMA) allowed the inclusion of
eligible RMB bonds for the calculation of RMB risk management limits and, at the same time,
adjusted the limit of the permissible RMB net open position (NOP) to 20% from 10%.
Subsequently, from May 2012, the 20% NOP limit was replaced by a mechanism whereby
individual AIs are allowed to set their own internal RMB NOP in consultation with the HKMA. In
February 2012, recognising that the offshore RMB market in Hong Kong had become more mature
after several years of development, the HKMA relaxed the conditions which AIs must observe in
the calculation of the statutory liquidity ratio for RMB transactions. In the same regulatory spirit,
in April 2012, the HKMA published guidance notes to AIs on how they might apply
know-your-customer and due diligence procedures in the context of their day-to-day trade finance
operations in ensuring the genuineness of the underlying cross-border merchandise trade
transactions, the settlement of which involves RMB conversion through the Shanghai foreign
exchange market.
In January 2012, a private-sector led “Hong Kong - London Forum” (Forum) was formed to
promote closer collaboration between Hong Kong and London in support of the wider
international use of the RMB, with the aim of bringing mutual benefits in the development of
international RMB business in the two financial centres. The HKMA and UK Treasury acted as
facilitators for the first meeting of the Forum in May 2012 in Hong Kong, which was attended by
senior representatives from the Hong Kong and London offices of banks.
Enhanced Credit Card Practices
The Hong Kong Association of Banks (HKAB) announced 22 recommendations in the first
half of 2011 and a further 9 recommendations in March 2012 designed to enhance business
practices in relation to banks’ credit card operations. These 31 recommendations will be fully
implemented by member banks with credit card businesses by the end of 2013. The
recommendations aim at promoting fair and responsible business practices by credit card issuers,
increasing overall level of transparency in respect of credit card services and enhancing consumer
protection. The enhanced business practices are being introduced, after a comprehensive review
of the credit card reforms undertaken in the US and the UK, by the HKAB-led Credit Card Review
Taskforce, bringing Hong Kong in line with international standards in terms of good credit card
practices.
Regulatory Regime for Over-the-Counter (OTC) Derivatives Market
In line with the commitments made by the G20 Leaders, the HKMA and the Securities and
Futures Commission (SFC) jointly published a consultation paper in October 2011 on a regulatory
regime to be put in place in Hong Kong to improve the overall transparency in the OTC derivatives
market, reduce the interconnectedness of participants and generally reduce systemic risks in the
23

RQFII funds raise RMB in Hong Kong to make investment in Mainland China's securities market.
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financial system. The regulators aim to publish consultation conclusions within the second quarter
of 2012 and consult the public on the detailed regulations by the end of 2012.
The Financial Services and the Treasury Bureau (FSTB) of the Hong Kong Government and
the two financial regulators will work towards introducing the necessary legislation into the
Legislative Council in the final quarter of 2012 to provide the regulatory framework for the OTC
derivatives market in Hong Kong. Subject to passage of the legislation by the Legislative Council,
the target is to implement the new regulations for the OTC derivatives market in mid-2013.
Mediation Bill
The Government published the Mediation Bill in November 2011 to promote, encourage and
facilitate the resolution of disputes by mediation and to protect the confidential nature of mediation
communications. The proposed legislation, enacted in June 2012, would apply to mediation
conducted through the Financial Dispute Resolution Scheme administered by the Financial
Dispute Resolution Centre Limited which has come into full operation in June 2012 to handle
monetary claims involving financial institutions regulated by the HKMA or the SFC.
Personal Data (Privacy) (Amendment) Bill 2011 (Bill)
The Government gazetted a Bill in July 2011 to introduce a number of amendments to refine
various provisions of the Personal Data (Privacy) Ordinance which first came into operation in
1996. As a stated policy objective, the proposed amendments including those dealing with
collection, use, or transfer of personal data for direct marketing should strike a balance between
facilitating commercial activities and protecting customer data privacy. The Bill has been enacted
in June 2012.
Foreign Account Tax Compliance Act (FATCA) Regulations
The banking industry in Hong Kong has given a high priority to assessing the implications of
the FATCA regulations and gauging the effort required to be compliant. As part of this effort,
HKAB has provided industry comments to the U.S. Treasury and the Internal Revenue Service
through three formal letters dated 1 November 2010, 1 June 2011 and 20 April 2012, urging for a
longer lead time for group compliance and appropriate relaxation of the criteria eligible for the
“deemed compliance status”. In addition, the industry supported greater transparency as regards
the criteria for countries to join the “government to government information sharing” approach
(G2G approach) to overcome the burden on the industry of being compelled to make withholding
tax payments on behalf of a foreign government in circumstances where this is in conflict with
local laws. In parallel, HKAB supports the Hong Kong Government entering into discussions with
the U.S. Government to explore ways to relieve the burden of the FATCA compliant financial
institutions and to avoid any conflict with local law.
Tax Information Exchange Agreements (TIEAs)
The FSTB issued a paper in May 2012 seeking stakeholders’ views on the need to put in place
a legal framework to enable the negotiation of stand-alone tax information exchange agreements
by the Hong Kong Government with relevant jurisdictions. This legislative initiative is in response
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to the growing attention to tax transparency globally and the desire of Hong Kong, as a member of
the Global Forum formed under the OECD, to be perceived as a “cooperative” jurisdiction.
Mandatory Provident Fund Schemes (Amendment) (No.2) Bill 2011 (MPF Amendment Bill)
In December 2011, the Government introduced the MPF Amendment Bill, which was
subsequently enacted in June 2012, to enable the implementation of an Employee Choice
Arrangement (under which employees will be allowed more choice in the selection of MPF
investments) in November 2012. In March 2012, the Mandatory Provident Fund Schemes
Authority released for industry consultation draft “Guidelines on Conduct Requirements for
Registered Intermediaries” to assist regulated persons in understanding how to comply with the
conduct requirements set out in the MPF Amendment Bill.
Proposed Establishment of an Independent Insurance Authority (IIA)
Following a public consultation exercise on the broad framework, the Government
announced the consultation conclusions in June 2011 together with detailed proposals on
establishing an IIA to maintain the stability of the insurance sector and to better protect the
interests of policyholders. There is general public support for the establishment of an IIA. The
detailed proposals include the expanded roles and functions of the IIA, governance and funding,
enhanced powers to regulate insurers and direct regulation of insurance intermediaries. The
Government is preparing draft legislation for further engagement with the public and stakeholders.
Proposed Legislative Changes to Facilitate Development of an Islamic Bond Market
In March 2012, the FSTB published a consultation paper on proposed legislative changes to
provide a legal framework to facilitate development of an Islamic bond market in Hong Kong by
according the same tax treatment applicable to conventional bonds to Islamic bonds. If the
legislative proposal is generally supported, the next step is to introduce the relevant amendment
bill into the Legislative Council in the 2012-13 legislative session.
Implementation of Basel III in Hong Kong
A Banking (Amendment) Ordinance was passed by the Legislative Council on 29 February
2012, to empower the Monetary Authority to make rules prescribing regulatory capital, liquidity
and disclosure requirements for AIs for the purpose of implementing Basel III in Hong Kong. In
preparation for the issuance of the relevant rules, the HKMA is undertaking a rolling consultation
process with the industry. The first phase of industry consultation covering the definition of
capital and the scope of application of the new liquidity requirements under Basel III was launched
in January and closed in March 2012. To comply with the Basel Committee’s timetable for Basel
III implementation, the relevant rules relating to the new minimum risk based capital ratios are
expected to be tabled before the Legislative Council in the final quarter of 2012 with a view to their
coming into effect on 1 January 2013.
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INDIA
General Economic Review
In India, economic growth has weakened owing to adverse global and domestic factors. As
per CSO estimate, the country’s economic growth fell to 6.5 per cent in 2011-12. The growth was
the lowest in nine years, including the global financial crisis period of 2008-09 when it was 6.7 per
cent. The lower growth is attributed to poor performance in manufacturing, mining and
construction, a high interest rate regime, environmental issues, land acquisition problems and an
uncertain global economy. In the Annual Policy Statement 2012-13, RBI projected a GDP growth
of 7.3 per cent for the year 2012-13. In short, the financial year 2011-12 (April 2011 to March
2012) was a challenging year for the economy.
Inflation
Fiscal year 2011-12 was characterised by high inflation for most part of the year. Inflation
failed to budge from over nine per cent between April and November, 2011. It had even reached
10.0 per cent in September, 2011. It stood at 7.7 per cent in March, 2012. In the current financial
year, so far, inflation remained above 7.0 per cent. As per the latest data available, in the month of
June, 2012, inflation stood at 7.25 per cent, which is slightly lower than 7.6 per cent registered in
May, 2012. Consumer price index (CPI) inflation (as measured by the new series, base year 2010)
rose from 8.8 per cent in February to 9.4 per cent in March and further to 10.4 per cent in April.
Significantly, CPI inflation, excluding food and fuel, was also in double digits suggesting that
moderation in wholesale price inflation has not transmitted to the retail level. In short, inflationary
pressure still exists in the system.
Foreign Trade
India’s exports rose by a healthy 20.9 per cent to US $ 303.7 in 2011-12. This was over a
40.6 per cent growth in the preceding year. Exports grew by over 25.0 per cent in every month in
the first seven months of 2011-12 as against sub-ten per cent levels in the last five months of the
year. India’s imports rose by 32.2 per cent to US $ 488.5 billion in 2011-12. The trade deficit
touched US $ 185.3 billion in 2011-12. Exports in May shrank 4.16 per cent to $25.7 billion,
mainly due to demand slowdown in Europe and the US, as well as problems in domestic
manufacturing output. Imports fell by 7.36 per cent to $41.9 billion, according to the data released
by the Commerce Ministry. This was due to a fall in non-oil imports, including machinery. The
trade deficit in May 2012 narrowed to $16.2 billion from $18.4 billion in May 2011.
Foreign Exchange Reserves
Foreign exchange reserves as on 15th June stood at US $ 289 billion which is around $ 5
billion lower than it was on March 31, 2012. This can be attributed to deterioration in
fundamentals as well as sale of dollars by the RBI to prevent the depreciation of the Indian rupee.
During 2011-12, the widening Current Account Deficit (CAD), in the face of worsening global
economic and financial conditions, exerted downward pressure on the rupee. As capital inflows
continue to remain muted, the rupee has further depreciated since April. Prospects for increasing
capital inflows depend on both global conditions, particularly a credible resolution of the euro area
65

Institute of International Bankers

Global Survey 2012

situation, and an improvement in the domestic investment climate. Efforts are on from the
Government and RBI side to attract foreign capital to Indian market.
Banking Industry in India During 2011-12
Amidst all this global turmoil, India’s banking industry has been amongst the few to
maintain resilience. The tempo of development for the Indian banking industry has been
remarkable over the past decade. Capital adequacy levels remain above the regulatory
requirements. The financial market infrastructure continues to function without any major
disruption. For the financial year as a whole, banks recorded asset growth of 20 per cent and profit
growth of 15 per cent. They were able to maintain a spread of over 2.5 per cent. The only area of
concern is on asset quality. Both the gross and net non-performing assets have gone up during
2011-12. As a result, banks have taken efforts to bring down the amount of stressed assets. Though
non-performing assets have increased in the banking sector, it has not gone up to the extent that it
affects the financial stability of the economy.
Important Developments in Banking Sector
Reduction in CRR: From 2011 to till now RBI reduced the Cash Reserve Ratio from 6.0
per cent to 4.75 per cent.
Reduction in Repo rate: For a long time with a view to control inflation, RBI has been
tightening the repo rate. It had hiked the interest rate on thirteen occasions. Once, inflation showed
some signs of moderation (it is still at elevated levels), RBI reduced the key interest rate. Now the
Repo rate stands at 8.0 per cent effective from 17 April, 2012.
Deregulation of Interest Rate on Savings Bank Deposits: After carefully weighing the
pros and cons of deregulation of savings bank deposit interest rate, effective 25 October 2011, the
RBI deregulated savings bank account interest rates, wherein banks will have to keep a uniform
rate of interest for savings accounts with deposits up to ₹ 1 lakh, while differential interest rates
could be set for savings bank deposits over ₹1 lakh. The deregulation is expected to improve the
transmission of monetary policy. It is also expected to enhance the attractiveness of savings
accounts and encourage thrift behaviour in the economy by bringing the savings deposit rate in
sync with the changing market conditions. Till then, it was one of the few rates fixed by the
regulator.
Deregulation of NRI Deposits: With a view to providing greater flexibility to banks in
mobilising non-resident deposits and also in view of the prevailing market conditions, it has been
decided to deregulate interest rates on Non-Resident (External) Rupee (NRE) Deposits and
Ordinary Non-Resident (NRO) Accounts (the interest rates on term deposits under Ordinary
Non-Resident (NRO) Accounts are already deregulated). Accordingly, banks are given freedom to
determine their interest rates on both savings deposits and term deposits of maturity of one year
and above under Non-Resident (External) Rupee (NRE) Deposit accounts and savings deposits
under Ordinary Non-Resident (NRO) Accounts with immediate effect. However, interest rates
offered by banks on NRE and NRO deposits cannot be higher than those offered by them on
comparable domestic rupee deposits in December, 2011.
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Deregulation of export credit in Foreign Currency: With a view to increasing the
availability of funds to exporters, RBI has permitted banks to determine their interest rates on
export credit in foreign currency with effect from May 5, 2012.
Capital Assistance to Public Sector Banks (PSBs): ₹ 12,000 crore has been provided in
the Revised Estimates 2011-12, under plans for capital infusion in PSBs to enable them to
maintain a minimum Tier I CRAR at 8% as on 31 March, 2012 and also to increase shareholding
of the Government of India in the Public Sector Banks (PSBs) to 58%. The Government has
appointed a High Level Committee to assess the need for capitalisation of various PSBs for the
next 10 years keeping in view various challenges the PSBs have to face due to the impending
implementation of Basel III norms and the credit needs of the fast growing economy; and to
explore various options to raise resources to capitalize the PSBs and analyse various suggested /
preferred modes of capitalisation. The Committee has submitted its report to the Government
which is under consideration. For the financial year 2012-13, the government has provided an
amount of ₹ 15,880 crore for the recapitalisation of state owned banks.
Basel III guidelines and time frame for adoption: In order to strengthen the risk
management mechanism, the RBI, in May 2012 unveiled guidelines for implementation of the new
global capital adequacy norms, called Basel III, by March 2018. These guidelines would become
effective from January 1, 2013 in a phased manner. The capital requirements for the
implementation of Basel III guidelines may be lower during the initial periods and higher during
the later years. The guideline envisages banks to maintain a minimum total capital (MTC) of 9 per
cent against 8 per cent prescribed by the Basel Committee of total risk weighted assets. As a matter
of prudence, it has been decided that scheduled commercial banks (excluding LABs and RRBs)
operating in India shall maintain a minimum total capital (MTC) of 9 per cent of total risk
weighted assets (RWAs) as against a MTC of 8 per cent of RWAs as prescribed in Basel III rules
text of the BCBS (Basel Committee on Banking Supervision). In addition to the minimum
Common Equity Tier 1 capital of 5.5 per cent of RWAs, banks are also required to maintain a
capital conservation buffer (CCB) of 2.5 per cent of RWAs in the form of Common Equity Tier 1
capital.
Financial Inclusion: Government of India has been actively pursuing the agenda of
financial inclusion, with key interventions in four groups, viz. expanding banking infrastructure,
offering appropriate financial products, making extensive and intensive use of technology and
through advocacy and stakeholder participation. As per the target fixed by the Government and
RBI, banks were asked to cover 73,000 villages having population of more than 2000 people by 1st
April, 2012 with banking facilities. Banks were able to achieve this target. Now the Government
has RBI to prepare a roadmap for providing banking facilities to all the villages having population
of less than 2000 people.
Reform of the Payment System in India: The Payment system architecture in India is
based on international benchmarks and guiding principles. The payment system objectives of
having a safe, sound, cost effective and wide distribution network of the system infrastructure are
being met with respect to the large value and countrywide payment and settlement systems. The
grand vision is for transition to the international norm of cash dominant economy to a
predominantly non-cash dominant economy with non-cash transactions primarily in electronic
mode.
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e-Governance in Government of India
Computerization as well as the adoption of core banking solutions has been a major step in
improving the efficiency of banking services. Introduction of automated teller machines (ATMs)
has enabled customers to do banking without visiting the bank branch. The technological
developments have modernized the payment systems in India, such as, internet banking, online
payment of taxes, use of credit/debit cards, Electronic Clearing Service (ECS), National Electronic
Fund Transfer (NEFT), Real Time Gross Settlement System (RTGS), etc. This has brought
efficiency, cost-effectiveness, transparency and enhanced credibility of the payment systems. To
realize the potential of technology, improve accountability and credibility and to make available
various public services and also the banking services to the people at large at affordable cost,
Government targeted to roll-out the e-payment platform the Government Electronic Payment
Gateway (GePG) in all Pay and Account Offices of the Civil Ministries of the Government of India
by end of March 2012. This will also enable electronic transfer of benefits to the beneficiaries of
various Government Schemes on real time basis.
RuPay Debit Card
In its Payment System Vision document 2009-12, the Reserve Bank had envisaged the
possibility of launching a domestic card. Accordingly, NPCI was authorised for a pilot launch of
RuPay debit card. The card has since been launched in March 2012. The RuPay card is meant to
promote a payments and settlement platform for card transactions at a low processing fee, making
it viable for smaller merchant establishments to accept card payments for even low-value
transactions. This is expected to provide a further fillip to card transactions in the country, thereby
reducing the use of currency.
Regulatory Framework
Even before the crisis, RBI was in charge of financial stability, interest rate, inflation,
supervision and regulation of all banks, public debt management etc. RBI handles all these
functions even after the crisis. Insurance Regulatory and Development Authority (IRDA) is in
charge of insurance sector, Securities and Exchange Board of India (SEBI) is in charge of capital
markets, Forward Market Commission (FMC) is in charge of commodities market and Pension
Fund Regulatory and Development Authority of India is in charge of pension funds. Since the
crisis has not affected India much, the existing regulatory structure and mechanisms are not going
to change. To settle any dispute between the regulators, Financial Stability and Development
Council (FSDC) is set up with Finance Minister of India as its head with a view to strengthening
and institutionalizing the mechanism for maintaining financial stability and enhancing
inter-regulatory coordination; the government set up the Financial Sector Legislative Reforms
Commission (FSLRC) with a view to rewriting and harmonizing financial sector legislation, rules,
and regulations to address the contemporaneous requirements of the sector; Financial Action Task
Force (FATF) is an inter- governmental policymaking body that has a ministerial mandate to
establish international standards for combating money laundering and terrorist financing. India
joined the FATF as its 34th member in June 2010. The FATF assessment team that came in April
2011 appreciated India for being on course for fulfillment of its medium-term commitment plan
due in March 2012.
68

Institute of International Bankers

Global Survey 2012

India’s Sovereign Rating
The strong macroeconomic fundamentals of the Indian economy have been recognized by
domestic and international investors. In the financial year, while most of the advanced economies
are facing uncertain growth prospects and attendant difficulties in maintaining their credit ratings,
two international sovereign credit rating agencies (DBRS and Moody‘s) have upgraded the
outlook for and sovereign credit rating of India. S&P, Fitch Rating, and R&I have, however,
maintained their previous ratings.
The Financial Development Report 2011
The Financial Development Report 2011 and the Financial Development Index (FDI) on
which it is based provide a score and rank for 60 of the world‘s leading financial systems and
capital markets. It analyses the drivers of financial system development that support economic
growth in advanced and emerging economies to serve as a tool for countries to benchmark
themselves and prioritize areas for reform.
Legislations Passed by Parliament Pertaining to Banks During the Year


The State Bank of India (Subsidiary Banks Laws) Amendment Bill, 2011 – which
seeks to reflect the changes in the ownership of State Bank of India (SBI) from Reserve
Bank of India (RBI) to the Central Government pursuant to the State Bank of India
(Amendment) Act, 2007, which was passed by both Houses of Parliament in August 2011.



The Factoring Regulation Bill, 2011 – passed by Lok Sabha and Rajya Sabha on 21 & 27
December, 2011, respectively, to provide for a comprehensive legislative framework for
development of factoring business in India by determining the rights, liabilities and
obligations of the parties involved. This will, in-turn, help to mitigate the problem of
delayed payments to industrial and commercial undertakings, especially, MSME Units,
and would increase the credit access to MSME section thereby increasing economic
growth and employment.

Following Bills were introduced in Lok Sabha on



Banking Laws Amendment Bill 2011 – March 22, 2011
Bill to amend RDBFI Act 1993 and SARFAESI Act 2002 has been introduced in Lok
Sabha on December 12, 2011.

Developments in Capital Markets
The year 2011-12 and the current financial year 2012-13 are not good for the Indian capital
markets. The uncertainty in policy matters affected the sentiments of the market. There has been
decline in the capital market indices and the market turnover on both the Bombay Exchange and
National Stock Exchange. The reasons for downward market movement are: Subdued FII inflows
into the country led to a decline in Indian markets and contributed to the sharp depreciation of the
rupee in the forex market, though much of the depreciation was due to ‘flight to safety’ by foreign
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investors, given the troubled European and inflation-hit emerging market economies. Moderation
in the growth rate of the economy has also affected market sentiments. This moderation in growth
is on account of several factors, including the uncertainty in the global environment and lag effect
of monetary policy tightening.
Important Regulatory Developments Pertaining to Capital Markets
Qualified Foreign Investor (QFI) Scheme: In order to further liberalize the portfolio
investment route, the Budget for 2011-12 permitted SEBI-registered MFs to accept subscriptions
for equity schemes from foreign investors who meet the KYC requirements. The scope of the
Budget announcement has now been expanded to allow SEBI-registered MFs to accept
subscriptions from QFIs for debt schemes in the infrastructure sector. The QFI scheme went into
effect on 9 August 2011.
FII Investments in Government Securities: The existing limit for investment by
Securities and Exchange Board of India (SEBI) registered foreign institutional investors (FIIs) in
Government securities (G-Secs) has been enhanced by a further amount of USD 5 billion. This
would take the overall limit for FII investment in G-Secs from USD 15 billion to USD 20 billion.
In order to broad base the non-resident investor base for G-Secs, it has also been decided to allow
long term investors like Sovereign Wealth Funds (SWFs), multilateral agencies, endowment
funds, insurance funds, pension funds and foreign central banks to be registered with SEBI, to also
invest in G-Secs for the entire limit of USD 20 billion. The sub-limit of USD 10 billion (existing
USD 5 billion with residual maturity of 5 years and additional limit of USD 5 billion) would have
the residual maturity of three years.
External Commercial Borrowings (ECB) Policy: On 25 June, 2012, it was decided to
allow Indian companies in manufacturing and infrastructure sector and having foreign exchange
earnings to avail of external commercial borrowing (ECB) for repayment of outstanding Rupee
loans towards capital expenditure and/or fresh Rupee capital expenditure under the approval route.
The overall ceiling for such ECBs is USD 10 billion.
Minimum Public Shareholding Requirement Deadlines: According to the minimum
public shareholding rules, at least 10 per cent stake in all listed state-owned companies and 25 per
cent stake in all listed private sector companies should be held by the public by June 2013. Since
the finance ministry is quite firm on this deadline, there could be a possibility of a flood of equity
issues in 2012-13.
Improvement in the Existing Risk Management System: The capital market regulator
SEBI is looking to strengthen the risk management framework of the Indian stock market in order
to prevent a flash crash-like scenario wherein the value of a stock or index gets beaten up within
seconds due to a manipulative trade or a punching error. SEBI also wants to put in place a robust
system to safeguard the markets against any across-the-board panic sale due to a sharp plunge in an
individual security. The market regulator has advocated the use of stress tests to prepare the
bourses for handling flash crash-like situations that can result in panic selling by investors. It has
begun formulating a policy framework on stress testing for bourses in order to protect the interest
of the investors.
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Introduction of Rajiv Gandhi Equity Scheme: Budget 2012-13 announced the Rajiv
Gandhi Equity Scheme for developing the equity culture in India by allowing 50% income tax
deduction on investments up to ₹ 50,000 for first time investors in equities. It is in the process of
issuing final guidelines to this scheme. However, this scheme is only applicable for people with an
annual income below ₹ 10 lakh and is expected to have a lock-in-period of three years.
Insurance Sector
The insurance sector was opened for the private sector with the enactment of Insurance
Regulatory and Development Act ( IRDA Act) 1999. The Authority has issued regulations on
protection of the interests of policyholders; obligations towards the rural and social sectors; micro
insurance and licensing of agents, corporate agents, brokers and third party administrators. This is
in addition to the regulatory framework provided for registration of insurance companies,
maintenance of solvency margin, investments and financial reporting requirements.
Initiatives on Health Insurance: The General Insurance Council, comprising all non-life
insurers, evolved a consensus on a uniform definition of “pre-existing diseases”. Such
standardization, effective 1 June 2008, help the insured by minimizing ambiguity and also by
better comparability of health insurance products. Effective 1 October 2011 portability in health
insurance has started in which an insured, if not happy with services or the product of the existing
insurer, can change to another insurer whilst enjoying the benefits (especially concerning
pre-existing diseases) of her/his existing policy.
Micro Insurance: Micro insurance regulations issued by the IRDA have provided a fillip
to propagating micro insurance as a conceptual issue. With the positive and facilitative approach
adopted under the micro insurance regulations, it is expected that all insurance companies would
come out with a progressive business approach and carry forward the spirit of regulations thereby
extending insurance penetration to all segments of society. There are 10,482 micro insurance
agents operating in the micro insurance sector as at the end of 2010-11.
Insurance Laws (Amendment) Bill 2008: The government introduced the Insurance
Laws (Amendment) Bill 2008 which aims to amend the Insurance Act 1938, the General Insurance
Business (Nationalisation) Act 1972, and the Insurance Regulatory and Development Authority
Act 1999. The report of the Standing Committee on Finance submitted to the Parliament on 13
December 2011 is under examination by the government.
Amendments to the LIC Act 1956: The LIC (Amendment) Bill, 2011 was passed by
Parliament on 12 December 2011 by the Lok Sabha ( Upper House) and on 14 December 2011 by
the Rajya Sabha (Lower House). The amendments will enable the Life Insurance Corporation of
India ( LIC) to raise its equity capital from ₹ 5 crore to ₹ 100 crore and create a reserve fund to be
used for its business expansion and meeting its corporate social responsibility.
Pension Sector
The pension sector reforms were initiated in India to establish a robust and sustainable
social security arrangement in the country against the backdrop that only about 12-13 per cent of
the total workforce was covered by any formal social security system. The corpus being managed
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under the New Pension System (NPS) is ₹ 12,407.4 crore. From 1st May 2009, the NPS was
opened up for all citizens in India to join on a voluntary basis. Although the NPS is perhaps one of
the cheapest financial products available in the country, in order to make it affordable for
economically disadvantaged people, the Pension Fund Regulatory and Development Authority
(PFRDA) in September 2010 introduced a lower cost version of the NPS, known as
‘Swavalamban’, which enables groups of people to join the NPS at a substantially reduced cost.
Performance of the NPS: The PFRDA had appointed an expert Committee to Review
implementation of Informal Sector Pension (CRIISP) to look into a range of issues connected with
the NPS, such as reasons for sluggish public response, viability of the NPS as a financial product,
ways and means of marketing/ popularizing the NPS and the agency best suited to perform this
role, a sustainable and viable economic incentive model for the NPS, and the role of the Pension
Fund Managers (PFMs) in the entire NPS architecture, and suggest remedial measures. The
revised Pension Fund Regulatory and Development Authority Bill first introduced in 2005 was
introduced in Lok Sabha on March 24, 2011.
The Government is extremely concerned about the old age income security of the working
poor and is focused on encouraging and enabling them to join the NPS. To encourage workers in
the unorganized sector to save voluntarily for their old age, an initiative called the Swavalamban
Scheme was launched on 26 September 2010. It is a co-contributory pension scheme whereby the
central government would contribute a sum of ₹ 1,000 per annum in each NPS account opened
having a saving of ₹ 1,000 to ₹ 12,000 per annum.

IRELAND
Ireland, like many other countries, has taken a range of measures during the period under
review to respond to the challenges presented by the global financial crisis, coupled with an
imbalance in the economy.
Notwithstanding the prevailing economic environment, financial services continue to play
a significant role in the Irish economy. The financial crisis has mainly affected the domestic
banking sector within Ireland, with the operations of the International Financial Services Industry
remaining stable.
Ireland is now working on achieving key objectives for the banking system including:




To provide a secure financial system for deposits and ensure the flow of credit to Irish
consumers and businesses;
To ensure the Irish banks are viable financial institutions which can fund themselves
without continued support from the State or the ECB/Central Bank; and
To return the banks to profitability and to broad-based market funding with a view to
eventually repaying the State’s shareholding in these institutions.
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PRISM Risk Based Supervision
The Central Bank of Ireland (CBI) formally launched its new risk based supervision
system for financial institutions, PRISM (Probability Risk and Impact System), in December 2011.
This CBI is using this system to judge the risks banks may pose to financial stability and consumer
protection. Having established any potential risks, it will then propose appropriate mitigation.
Impact is at the core of this supervision, with quantitative impact metrics developed to indicate a
bank’s impact in terms of its potential ability to adversely affect the economy, public finances and
taxpayers. There are four main categories – low impact, medium-low impact, medium-high
impact and high impact - with supervisory resources increasing on the basis of these impact
categories. There is also a small sub-set of high impact firms, called ultra-high impact, mainly the
domestic banks and largest insurance firms. Supervisory resources are allocated on the basis of
these impact categories.
Proactive supervision will focus on quarterly inspections of strategy and business models
for High Impact firms, with a varying quarterly focus, such as governance, credit risk, risk appetite.
Medium High Impact firms will have a full risk assessment on a rolling cycle. Medium Low
impact firms will have focused assessments on a sample basis, while Low impact firms will
experience a lower level of engagement and scrutiny. The PRISM system has been rolled out on a
phased basis during 2011 – 2012, starting with the higher impact categories. Nevertheless, the
PRISM system will only assist the supervisor as individual interaction and judgment will also be
involved.
Fitness and Probity Regime
These regulations set a more stringent, statutory-based, fitness and probity regime for
regulated providers of financial services in Ireland. The Central Bank Reform Act 2010 requires
that persons performing Controlled Functions (CFs) or positions carrying specific responsibilities
must have a level of fitness and probity appropriate to the performance of that function.
The final guidance and Regulations were published by the Central Bank of Ireland in
November 2011. Guidelines and personnel were provided to determine Controlled Functions and
the Pre-Approval Controlled Functions (PCFs) holding more senior roles. It is not the job title but
the actual role a person performs that should determine their categorisation. The Standards require
that such persons must be competent and capable, act honestly, ethically and with integrity and be
financially sound. Banks must undertake appropriate due diligence to assure themselves that all
relevant personnel satisfy the criteria.
The Regulations identify 41 senior positions for PCF roles across the financial services
industry which requires prior approval by the Central Bank before such a person can take up a
position. This regime is not a once-off requirement but will need to be kept constantly up to date
and at least an annual review undertaken.
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Central Bank and Credit Institutions (Resolution) Bill 2011
The Central Bank and Credit Institutions (Resolution) Act 2011 was signed into law in
October 2011. The purpose of this legislation is to make provision for the resolution of financial
instability in credit institutions at the least cost to the State.
A fund, to be known as the Credit Institutions Resolution Fund has been established whose
purpose will be to provide a source of funding for the resolution of financial instability in, or an
imminent serious threat to the financial stability of, an authorised credit institution.
The Act provides powers for the Central Bank to make a proposed transfer order or to appoint a
special manager. The Central Bank is charged with developing guidelines on Recovery and
Resolution Plans for credit institutions and the European Commission proposal for a Directive on
Bank Recovery and Resolution reinforces aspects of the Irish legislation.
Covered Bond National Transparency Template Initiative
IBF is coordinating the design and implementation of a National Covered Bond
transparency template. This initiative intends to promote the high quality, simplicity and
transparency of Irish Covered Bonds. To date a significant level of transparency has been available
but this project aims to standardise the level of transparency and enhance investors’ ability to
compare different covered pools.
We are engaged with ACS Ireland on this project and the longer term goal is that this
template will be a key element of the ECBC Covered Bond Label initiative which aims to protect
and promote this asset class going forward.
Mortgage Market Developments
New mortgage lending continued at a subdued level through 2011 and into early
2012. Demand for home loans continued to be dampened by subdued consumer sentiment as the
Government continued with fiscal re-balancing measures such as expenditure cuts and changes to
the tax system.
Mortgage lending continued the trend to decline with the number and value of mortgages
down 48% to 14,273 and €2.5 billion, respectively, in 2011. Home-purchasers continued to
perform better than other segments with first-time buyers (FTBs) volumes down 41% and
subsequent-time buyers down 35%. The average first time buyer’s loan reached at an all-time low
(the data goes back to 2005) of just over €159,000. This is reflective of falling house prices and
increased affordability. New lending continued to decline into the first quarter of 2012.
In terms of net lending, the trend of household deleveraging continued with the total amount of
residential mortgage debt outstanding, including securitisations, declining from €136 billion at the
end of December 2010 to about €130 billion at the end of March 2012.
The rate of decline in house prices accelerated during 2011. The average price of all
residential properties (houses and apartments) nationally fell by 16.7% in the year ended
December 2011 (with house prices declining by 16.6%). The decline from peak (Q3 2007) for
prices nationally stood at 47% by the end of 2011.
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There remains considerable volume of supply on the market, with an estimated 56,000
units available for sale. The number of housing starts fell sharply in 2011, down 32% to 4,365.
In the rental market, there are some indications of rents stabilising, with rents nationwide
some 0.7% lower in Q4 2011 than a year previously. The tightening of the rental market and the
continued improvement in house purchase affordability, as well as fiscal incentives to purchase in
2012, may encourage prospective homebuyers, who have delayed purchase due to the continued
decline in house prices, to enter the market in 2012.
The government sought to boost activity in the housing and mortgage markets from later
2011. It announced enhanced mortgage interest relief for home purchasers in 2012 but confirmed
that no relief would be available to home purchasers who buy after 2012. All existing reliefs will
be abolished from 2018.
The National Management Asset Agency (NAMA), which is the asset recovery vehicle for
property development loan books of domestic lenders, agreed to a pilot of its Deferred Payment
Initiative whereby its aims to protect buyers from decreases of up to 20% in the value of their
property over the following five years.
Finance Act 2012
The Finance Act 2012 was enacted on 31st March 2012. The Act contained 13 sections
which introduce 21 individual measures to support the wider international financial services
industry in Ireland. Some of the measures introduced in the Act are:







A Special Assignee Relief Programme (SARP) is being introduced to reduce the cost to
employers of assigning key individuals from abroad to take up positions in the Irish based
operations of their employer. An exemption from income tax on 30% of salary between
€75,000 and €500,000 will be provided for employees that are assigned for a minimum of 1
year and a maximum of 5 years. No exemption from the USC or Social Insurance will be
allowed. The scheme will be introduced for a three-year period ending on 31 December
2014. Any assignee that avails of the scheme during this time will have access to the relief
for the full duration of their assignment or five years, depending on the length of the
assignment. At the committee stage the Minister has proposed that the 30-day restriction
on incidental work performed outside Ireland be lifted. The definition of “relevant
employer” is also extended to include companies resident in countries with which Ireland
has a Tax Information Exchange Agreement. The proposals also give effect to the
recommendation that the “old” Special Assignment Relief Programme be “grandfathered”.
Providing clarity around the tax treatment of complex financial transactions in terms of
stamp duty in particular.
Enhancements to the tax regime for Islamic Finance which was introduced in Finance Act
2010.
Extending group relief for losses to include group companies with non-EU/EEA parents.
Allowing Irish structured finance companies to invest in “forest carbon credits” in order to
support the ‘Green IFSC’ initiative.
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ITALY
Significant Market Developments
The Italian banking system has expanded its activities over the past 12 months:
improvements in the quality and quantity of services offered to clients have been accompanied by
greater lending and a broadening of the conditions available to them.
At the end of 2011, the Italian banking system accounted for 12.4% of total banking assets
within the 17 euro zone countries, behind only Germany and France. In December 2011, bank
lending was about 130% of Italy’s GDP, up from 96.4% in 2006, and represented about 62.6% of
total assets (compared with Spain, 61.1%; France, 30.7%, and Germany, 31.8%). Considering
European data, more Italian loans are granted to firms than to households, both as a proportion of
the total and on average: at the end of 2011, lending to Italian firms accounted for 59% of total
credit, compared with an average of 47.5% in the euro zone. Loans to households totalled 41%,
compared with more than 50% on average in the euro zone. According to the latest data, banks
have also increased their lending to the private sector (a rise of about 3% was recorded in 2011),
resulting especially from the growth in lending to non-financial corporations (+3.1%), lending for
home purchases (+4.4%) and consumer credit (about +2%)
There were 740 Italian banks at the end of 2011, down by 20 since the end of 2010. The
number of branches also decreased during the year (-56) and fell from 34,146 to 33,607 in the
three-year period to the end of 2011. By contrast, the number of POS increased (+108,203 units –
from 1,467,582 to 1,575,785) and the number of ATMs rose (from 44,879 to 45,547) in the same
period.
Regulation and Supervision of Banks
Anti-Money Laundering
The period July 2011-June 2012 has seen continued implementation of the regulatory
framework designed to prevent the use of intermediaries and other financial entities for money
laundering and terrorist financing. In short: Legislative Decree no. 231/2007 (Italian AML
primary regulation) was modified by art. 12 of Decree no. 201 dated 6 December 2011. Under this
modified legislation, cash payments between private individuals now cannot exceed 1,000 euro.
The Bank of Italy has recently concluded a consultation on the draft secondary legislation
addressing customer due diligence. A regulation should be published within a few months.
E-Justice
Electronic legal proceedings are an important step ahead in modernising the legal system:
greater efficiency, shorter duration, lower operating costs, organisational simplification of
proceedings, transparency and access to legal services, all reflect positively on the social and
economic development of the entire country.
Several regulatory measures have pointed to e-Justice as a key way to accelerate
proceedings and guarantee a more efficient legal system.
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In the period under review, Ministry of Justice Decree no. 44 dated 21 February 2011
contains new technical rules for applying ITC technology, not only in civil proceedings but also in
criminal cases. By this decree the Ministry of Justice has adopted new regulations for the use of IT
and screen-based tools in civil and criminal proceedings. The new infrastructure outlined in the
decree recognises the legal validity of proceedings papers transmitted in electronic format via the
certified e-mail system, in compliance with the Italian Digital Administration Code.
Among the key points in the regulations: a) electronic transmission of IT documents in
civil and criminal proceedings (art. 13); b) electronic communications and notices (art. 16 and art.
17); c) online consultation of information on court-related matters (arts. 22-29); d) online
payments (art. 30).
Digital Administration Code
Legislative Decree no. 235 dated 30 December revised the provisions of Legislative
Decree no. 82/2005 on the Italian Digital Administration Code (CAD). This regulation is
particularly important to the system, with a direct impact on the operations of banks and financial
intermediaries. The most important profiles are indicated below:





relations between the private sector and PA, in terms of payments and communications;
certified e-mail services;
types of digital signature;
methods for storing IT documents and process accreditation.

On the first of these points, the Code aims to complete the reference framework for the
rules governing online payments to PAs (art. 5 and art. 38), while it also discusses the use of digital
methods (art. 5-bis and art. 65) for enterprise-PA communications.
Regarding the use of certified e-mail, art. 48 of the Code states that electronic
communications requiring a send receipt and a delivery advice shall be transmitted by certified
e-mail (pursuant to Presidential Decree no. 68/2005) or other technology-based means.
The CAD introduces new types of digital signature, adding the “advanced electronic
signature” and the “qualified electronic signature” to the current “electronic signature” and
“digital signature”. The two new forms of signature are given different legal validity, as deduced
from the combined provisions of art. 20 and art. 21 of the Code. Documents signed with the
advanced or qualified electronic signature, along with the digital signature, are valid pursuant to
art. 2702 of the Italian Civil Code (the written form ad probationem) and are therefore equivalent
to private written statements, offering full proof, unless confirmed otherwise, of the source of the
statements made by the signatory.
A further element distinguishing these signatures is the option for a number of them to
satisfy the requirement of written form ad substantiam where envisaged by law, on penalty of
invalidity pursuant to art. 1350 of the Italian Civil Code. Such agreements can only be signed using
a signature with a higher level of security, i.e. a qualified electronic signature or digital signature.
On this last point, the provisions of the Code specific to electronic storage of IT documents were
also subjected to full review. A ruling of a strictly general nature is given in art. 20, paragraph 5-bis,
77

Institute of International Bankers

Global Survey 2012

according to which the storage and exhibition of documents are satisfied under current law by IT
documents, for all effects and purposes, if the procedures adopted comply with the technical rules
imposed by art. 71.
In addition, art. 22 envisages that IT copies of original documents in similar formats, that
comply with the technical rules of the Code and enactment decrees, may legally replace the
originals and are suitable for satisfying the storage requirements imposed by law.
With regard to document storage procedures and the parties involved, the role of document
storage manager is recommended (art. 44), acting in liaison with the personal data processing
manager and, where envisaged, with the manager responsible for the safekeeping of IT protocols.
If considered appropriate, the manager can make use of independent public or private entities “that
offer suitable organisational and technological guarantees” (art. 44) as part of the storage
management system.
Transparency
Legislative Decree no. 141 dated 13 August 2010 (transposing Directive 2008/48/EC on
consumer credit agreements) and Law Decree no. 70 dated 13 May 2011 (the "Development
Decree" converted into Law 106/2011) represent the most recent Italian regulatory action to
complete the reform of transparency regulations found in Title VI of the Consolidated Banking
Act (Legislative Decree no. 385/1993).
Specifically, Legislative Decree no. 141 dated 13 August 2010 imposes two levels of
action: the first amends the provisions of Title VI of the Consolidated Banking Act by providing
interpretative clarification or accentuation of customer protection; the second, partly with a view
to overall coordination of the provisions, aligns Title VI with the legal measures adopted in recent
years on banking transactions and services. The changes to Title VI of the Consolidated Banking
Act concern banking and financial transactions and services (Chapter I), consumer credit (Chapter
II), payment services (Chapter II-bis) and general rules and controls (Chapter III).
Following these regulatory changes, the Bank of Italy amended the secondary regulations
on “Transparency in banking and financial transactions and services. Fairness in relations between
intermediaries and customers” (issued on 29 July 2009). Interpretations and indications have been
provided to clarify and coordinate the application of consumer credit rules within the general
regulations for the transparency of transactions and services covered by other sections of the
instructions.
The reform of DTA legislation: improvements in Law no. 214 dated 27 December 2011
Within the Italian tax system, there are a number of scenarios for booking deferred tax
assets (DTA) in order to recognise the deferred deductibility of charges made to the income
statement. In view of the current economic backdrop, the issue of DTAs has become of growing
interest to banks and financial institutions given the provisions of the new Basel III accord.
In consideration thereof, Decree-Law no. 225 date 29 December 2010, converted with
amendments into Law no. 10 dated 26 February 2011, allowed the transformation of DTAs (on
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credit losses and intangibles) into tax credits, making such assets "realisable" and thus computable
in regulatory capital.
In the Basel III FAQ of December 2011, the Basel Committee recognised that the solution
adopted by the Italian Government is sound, but called for further improvements to permit the
computation of DTAs under such regime in regulatory capital.
In order to be compliant with the new regulation issued by the Basel Committee, Law no.
214 dated 27 December 2011 extends application of the measure to the financial statements of
businesses in voluntary liquidation, to companies subject to insolvency proceedings or crisis
management, including those under extraordinary administration, and to the compulsory
administrative liquidation of banks and other financial intermediaries under the oversight of the
Bank of Italy. Any remaining portion can be claimed as a refund.
In addition, since the original mechanism did not allow the recovery of all DTAs in the
event of liquidation with positive net equity, the new measure provides that all residual DTAs in
such situations will be converted into tax credits, regardless of the presence of net losses. Such
reversal (i.e. conversion into tax credits) is not deductible from the taxable base.
Once the Basel III framework has been transposed into EU legislation through the so-called
Capital Requirements Regulation (CRR) that takes effect from 1 January 2013, Italian banks will
be not required to deduct DTAs on credit losses and intangibles from their regulatory capital.

JAPAN
Regulatory Developments
Recent Moves Concerning Capital Adequacy Rules
On March 30, 2012, the Financial Services Agency (FSA) made public the final rules that
amend administrative notice on capital adequacy rules for banks and bank holding companies,
based on Pillar I (Capital) of Basel III text (A global regulatory framework for more resilient banks
and banking systems) that was published by the Basel Committee on Banking Supervision in
December 2010.
These amendments cover among the Basel III text the regulations to be phased in from
2013 and establish rules concerning international standards (applied on a consolidated basis of
holding companies and banks and non-consolidated basis of banks). Adhering to the content on
rules of the text, the amendment requires 4.5% or more for the minimum common equity Tier 1
ratio (newly established), 6% or more for the Tier 1 capital ratio (increase) and at least 8% or more
for the total capital adequacy ratio. As for the handling of domestic standards, the rules under the
current administrative notice shall be applied for the time being. The FSA will implement the new
rules on March 31, 2013.
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Introduction of Information Disclosure Regulations on Banks’ Remuneration
On March 29, 2012, the Ordinance for Enforcement of the Banking Act was revised in
regard to information disclosure on banks’ remuneration, together with the establishment of
administrative notice and supervision policy regarding this rule, based on the final document
concerning Pillar 3 disclosure requirements for remuneration published by the Basel Committee
on Banking Supervision in July 2011. The regulations are intended to exercise market discipline
concerning banks’ remuneration, to constrain excessive risk taking, and to facilitate the
maintenance of sound management of banks. The FSA will apply these rules to Annual reports for
the business year commencing April 1, 2011 and later.
Revision of Financial Instruments and Exchange Act
In order to strengthen the foundation of the capital markets and financial industry, the
Japanese government is working to establish relevant laws based on the “New Growth Strategy”
(cabinet decision made in June 2010) and “The Action Plan for the New Growth Strategy”
compiled in December 2010.
As part of the above policy, rules for more flexible regulations on asset securitization
schemes were enforced on November 24, 2011. In addition, rules concerning the establishment of
the disclosure system, etc. for rights offering and lifting of the ban on finance leases and related
transactions by banks, insurance companies, etc. were enforced on April 1, 2012.
Recent Moves Concerning Business Accounting Standards
In June 2009, the Business Accounting Council, an advisory council under the FSA, had
compiled its opinion on the Application of International Financial Reporting Standards (IFRS) in
Japan (Interim Report), which said that mandatory application will be determined in 2012 and
would start being applied in 2015 or 2016, if such was decided upon. In the meantime, the
Business Accounting Council resumed its discussion on the introduction of IFRS in June 2011,
following the statement by Shozaburo Jimi, Minister for Financial Services.
In the statement, the minister said the Business Accounting Council will hold discussions
based on the impact of the Great East Japan Earthquake, publication of a work plan on adoption of
IFRS by the U.S. Securities and Exchange Commission, and other various changes in the situation
in Japan and overseas. He also said introducing mandatory application of IFRS was not intended,
at least not for the business year ending March 31, 2015. Even in the case where mandatory
application is determined, a sufficient preparation period of five to seven years from the time of
decision will be provided.
The Business Accounting Council is continuing to deliberate on the introduction of IFRS.
The council is planned to indicate future direction after debating 11 items, including “modality of
Japan’s accounting standard and disclosure system” and “analysis of situations and diplomatic
policies of foreign countries and international requests.”
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Market Developments
The Tokyo Stock Exchange Group and Osaka Securities Exchange Reach Basic Agreement on
Merger
On November 22, 2011, The Tokyo Stock Exchange Group (TSEG) and Osaka Securities
Exchange (OSE) announced that they will conduct a business merger in January 2013.
According to materials published, the TSEG will conduct a tender offer for the OSE’s
common shares, and convert the OSE into its subsidiary. Thereafter, an absorption-type merger
will occur whereby the OSE will be the surviving company and the TSEG will be the absorbed
company. In addition, the President and CEO of the TSEG is scheduled to assume the office of the
CEO, and the President and CEO of the OSE is scheduled to assume the office of the COO.
It is reported that through the business merger, improvement of their presence as an
international financial center would generate substantial benefits to market users as well, such as
improved convenience, and should also contribute to the enhanced competitiveness of all financial
and capital markets in Japan, which would be a step toward the revitalization of the Japanese
economy.
The companies will set up a Combination Preparatory Committee that is co-chaired by the
presidents of the companies to realize the business combination as smoothly and promptly as
possible.
Establishment of Sumitomo Mitsui Trust Bank
The Sumitomo Trust and Banking Co., Ltd., The Chuo Mitsui Trust and Banking Company,
Limited, and Chuo Mitsui Asset Trust and Banking Company, Limited merged on April 1, 2011
following the approval from the Financial Services Agency.
The latest merger is based on the merger agreement concluded in December 2011 for the
merger of the three banks following a basic agreement concerning the business merger of
Sumitomo Trust and Banking and Chuo Mitsui Trust Holdings, Inc. Banking in November 2009.
In April 2011, “Sumitomo Mitsui Trust Holdings, Inc.” had been established as a trust banking
group. It has the largest scale in assets under management and balance of asset management in
Japan (as of March 2011).
The Sumitomo Trust and Banking Co., Ltd. became the surviving company in the merger
and the trade name has been changed to Sumitomo Mitsui Trust Bank, Limited.
Mizuho Bank and Mizuho Corporate Bank Reach Basic Agreement on Merger
Mizuho Financial Group, Inc. (MHFG), Mizuho Bank, Ltd. (MHBK) and Mizuho
Corporate Bank, Ltd. (MHCB) determined on November 14, 2011 to conduct a merger between
MHBK and MHCB, each a wholly-owned subsidiary of MHFG, on the assumption that filings will
be made to and permission obtained from, the relevant authorities in Japan and overseas. MHFG,
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MHBK and MHCB concluded a basic agreement for the further consideration and discussion of
the details among the three companies. The merger is to take effect on July 1, 2013.
MHCB will be the surviving company in the merger and the trade name will be changed to
Mizuho Bank as of the effective date of the merger. In addition to the merger, MHFG will continue
to consider the possibility of a consolidation that includes Mizuho Trust & Banking Co., Ltd.
Commencement of Operations of 6th Generation Zengin System
On November 14, the 6th Generation Zengin Data Telecommunication System (Zengin
System) commenced operations.
Operated by the Japanese Banks’ Payment Clearing Network, the Zengin System is a
network system connecting financial institutions in Japan online and clearing customer transfers
and other inter-bank transactions. Since commencing operations in 1973, the Zengin System has
undergone multiple generations of system upgrades from such aspects as increasing transaction
volume and participants and responding to technological innovations. The latest system marks the
6th generation.
The 6th Generation Zengin System newly settles 100 million yen or larger fund transfers
through BOJ-NET’s Next-Generation Real-Time Gross Settlement System to reduce settlement
risks between member banks and effectively utilizing settlement funds at the same time, thereby
meeting international principles toward reducing settlement risks at a higher level. In addition,
measures have been taken to enhance system flexibility in anticipation of future business
expansion, such as enhancing processing capacity and enabling XML format (ISO20022 standard)
communication.
The Great East Japan Earthquake
The double loan problem refers to the difficulties faced by victims of the Great East Japan
Earthquake with existing debts such as home loans and business loans in making a new start
toward recovery since it will be difficult for them to newly procure funds as such existing debts
become a burden.
The Japanese government compiled its “Policies on the Issue of Double Loans” at a
Ministerial Meeting on June 17, 2011.
Based on the Establishment of Guidelines for Individual Debtor Out-of-Court Workouts
that was indicated in the policies, the Research Committee for the Guidelines for Individual Debtor
Out-of-Court Workouts (Japanese Bankers Association serves as the secretariat) comprising
experts in the financial and legal fields was established on July 8, 2011. The Research Committee
established and published the “Guidelines for Individual Debtor Out-of-Court Workouts” on July
15, 2011.
The objective of the guidelines is to promote fair and smooth debt workouts for individual
debtors who became unable to repay existing debts such as home loans and business loans by
providing rules involving the reduction, or release of, all or part of that debt on the basis of an
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agreement between creditors and a debtor, who might otherwise meet the requirements for a
statutory insolvency proceeding including a bankruptcy proceeding, without recourse to such
statutory insolvency proceedings. The rules took effect on August 22, 2011. The guidelines are not
legally binding, but it is expected that they will be voluntarily respected and complied with by
relevant eligible creditors such as financial institutions, debtors and other interested parties.
On November 21, 2011, Japan’s Diet enacted the Corporation for Revitalizing
Earthquake-Affected Business (promulgated on November 28, 2011). Based on this law, the
government established the Corporation for Revitalizing Earthquake-Affected Businesses on
February 22, 2012. The objective of the corporation is to reduce the debt burden through
repurchase of claims held by financial institutions, etc., and support the turnaround of business
operators who shouldered excessive debt due to the effects of the Great East Japan Earthquake and
seek to rebuild their businesses in the afflicted areas. The corporation commenced operations on
March 5, 2012.
With regard to taxes, the Diet enacted on November 30, 2011 the Act on Special Measures
to secure the finance necessary for reconstruction measures implemented from fiscal 2011 through
fiscal 2015 for the purpose of recovery from the Great East Japan Earthquake (promulgated on
December 2). The Act stipulated the establishment of a special tax for reconstruction, and a
decision was made such as to introduce the special income tax for reconstruction, which would
impose an additional tax of 2.1% on deposit interest income, etc. for 25 years starting fiscal 2013.

LATVIA
During the period under review, several legislative acts were approved transposing the
European Union directives and enhancing the regulatory framework. Parliament (Saeima) adopted
amendments to the Law on Investment Management Companies implementing provisions of
directives 2009/65/EC, 2010/44/EU and 2010/43/EU to further harmonise rules for establishing
and operating open-ended investment funds in the EU, simultaneously ensuring more efficient
protection for fund investors. Investment management companies that comply with these rules
may benefit from the right of freedom to provide services on a cross-border basis. Open-ended
investment funds authorised in accordance with the provisions of this Law may be distributed to
investors across the EU under the defined notification procedure.
Amendments to the Credit Institution Law, Financial Instruments Market Law, Law
on Private Pensions Funds and Financial Conglomerates Law were adopted in order to
transpose Omnibus I Directive regarding the powers of European Supervisory Authorities.
The Financial and Capital Market Commission (FCMC) adopted a number of regulations
at the end of 2011. Amendments to Regulations on Development of Internal Capital Adequacy
Assessment Process set minimum requirements for stress tests performed within the internal
capital adequacy assessment process, and prescribe that stress tests must be performed by any bank
whose credit risk, operational risk, market risks and concentration risk are material and the results
of stress tests are to be taken into account in determining the amount of capital required to cover
relevant risk. In addition, every bank must conduct stress testing to determine the amount of
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capital buffer, considering several macroeconomic scenarios – a baseline scenario and at least one
materially adverse scenario. Amendments also introduce additional requirements for market risk
assessment, subordinated capital planning and additional information that banks must include in
their reports on the capital adequacy assessment process for submission to the FCMC.
Amendments to Regulations for Calculating the Minimum Capital Requirements
provide that capital requirements for settlement risk shall be calculated for all exposures not only
to those of the trading book, set higher capital requirements for equities, securitisation and
re-securitisation positions in the trading book, as well as stricter provisions with regard to using
internal model standards for calculating capital requirements of market risks and specify the
elements of own funds.
Amendments to Regulations on the Compliance with Restrictions on Exposures allow
banks to exempt from the large exposure limits more asset items constituting claims on central
banks in the form of minimum reserve requirements, which are denominated in national
currencies.
Regulations Governing the Content of the Agreement between an Investment
Management Company and a Custodian Bank establish the minimum amount of information to
be included in the agreement that is made between an investment management company that
manages an open-end investment fund and a custodian bank of that investment fund.
Aforementioned agreement shall be made where an investment management company is licensed
in another Member State and that company intends to register an open-end investment fund in the
Republic of Latvia or intends to manage an open-end investment fund registered in the Republic of
Latvia. The agreement is aimed at ensuring information sharing arrangements between the parties
of the agreement that are necessary to perform investment fund management functions. The
Regulations contain legal norms deriving from the Commission Directive 2010/43/EU.
Regulations Governing the Merger of Funds, the Dealing between Master–Feeder
Structures and the Procedure for Marketing Investment Certificates determine information
to be provided to investors in case of the merger of funds, detailed content and format of the
information about the proposed merger and the procedure for submitting that information; content
of the agreement and of the internal rules governing the business conduct between master–feeder
structures; content of the information to be submitted for receipt of approval for liquidation,
merger or splitting master fund, as well as content of information sharing agreement between
custodian banks and sworn auditors. Regulations also prescribe the procedure whereby investment
certificates of open-end investment funds registered (established) in other Member States are
marketed in Latvia.
In the first half of 2012 the FCMC adopted Regulations on Procedure for Preparation
and Contents of the Offer Document that determine information to be provided in case the issuer
launches the securities offer where the total consideration for the offer in the Union is less than
EUR 5 000 000 and which is calculated over a period of 12 months. Regulations determine
detailed contents of the offer document including the information on issuer, issued securities and
the offer, issuer's financial position, and commercial activities. Regulations are aimed at ensuring
protection of investors in relation to those securities issues which are not covered by EU
Prospectus Directive.
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On 7 June 2012, the new regulatory guidance Recommendations for Offering Packaged
Investment Products to Retail Investors was approved by the FCMC, mandating life insurers
and banks authorised in Latvia and EU life insurers and banks operating in Latvia on the basis of
freedom of establishment and freedom to provide services to provide pre-sale information on the
packaged investment products to their customers or potential customers, which lack relevant
experience, knowledge and competence in finance, the key information document, including
information about the purpose of the product and related investment policy, associated risks, past
performance and possible future results, as well as all product related costs.
On 7 June 2012, Amendments to the Regulations on the Preparation of Public
Quarterly Reports were approved, which provide for setting requirement for the banks to publish
the summary of the own funds and minimum capital requirement calculation. The FCMC will
publicise the summary information on banks’ own funds and capital requirements on its website
on a quarterly basis.

LUXEMBOURG
Key developments in Luxembourg during the period under review include the following:


Law of 26 March 2012 amending the law of 13 February 2007 on specialised investment
funds. The law provides for several important changes to the regime governing specialised
investment funds.



Law of 24 February 2012 introducing mediation in civil and commercial matters.
The aim is to introduce mediation as an alternative dispute resolution prevention
mechanism and to transpose the directive of 21 May 2008 on certain aspects of mediation
in civil and commercial matters.



Law of 18 February 2012 amending law of 11 May 2011 on family wealth management
company (société de gestion de patrimoine familial – « SPF »).



Grand-Ducal Regulation of 18 February 2012 amending Grand-Ducal Regulation of 1
December 2009 on the declaration of beginning, change or termination of economic
activities regarding VAT and the allocation of a VAT identification number.



Grand-Ducal Regulation of 18 February 2012 amending Grand-Ducal Regulation of 1
December 2009 on the content, the terms of deposit and the form of the summary statement
regarding VAT.



Law of 28 October 2011 implementing regulation (EC) No 1060/2009 of European
Parliament and Council of 16 September 2009 on credit rating agencies.



Law of 23 October 2011 on competition. It includes a set of provisions aimed at improving
the efficiency of competition law enforcement in Luxembourg and at strengthening the
powers of the Competition Council.
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Law of 3 August 2011 amending law of 10 August 1915 on commercial companies and
transposing Directive 2009/109/EC of the European Parliament and the Council of 16
September 2009 amending Council Directives 77/91/EEC, 78/855/EEC and 82/891/EEC,
and Directive 2005/56/EC as regards reporting and documentation requirements in the case
of mergers and divisions.



Law of 28 July 2011 on Vat free zone regime. The law introduces a provisional VAT
exemption which will apply to goods stored in the VAT warehouses and VAT free zones as
long as the goods do not leave those places.



Regulation BCL 2011/N° 9 of 4 July 2011 regarding data collection on payment
instruments and payment transactions.



Regulation BCL 2011/N° 10 of 4 July 2011 amending Regulation BCL 2011/N°6 of 8
September 2010 regarding supervision of payment systems, payment instruments and
securities settlement systems in Luxembourg.



Circular CSSF 12/541 of 13.07.2012: FATF statements concerning
1) jurisdictions whose anti-money laundering and combating the financing of terrorism
regimes have substantial and strategic deficiencies;
2) jurisdictions not making sufficient progress;
3) jurisdictions whose anti-money laundering and combating the financing of terrorism
regimes are not satisfactory.



Circular CSSF 11/529 of 22.12.2011: Risk analysis regarding the fight against money
laundering and terrorist financing (AML/CTF).



Circular CSSF 11/528 of 15.12.2011: Abolition of the transmission to the CSSF of
suspicious transaction reports regarding potential money laundering or terrorist financing.



Circular CSSF 11/519 of 19.07.2011: Risk analysis regarding the fight against money
laundering and terrorist financing (AML/CTF).

NORWAY
Several consultations have been submitted during the past year in response to the financial
crisis, although no major legislative or regulatory actions have yet been implemented. There are
ongoing political discussions, working papers and presentations from national Authorities that
indicate a clear attitude in favor of stricter capital levels and earlier implementation than the initial
Basel III standard.
Consultation Regarding Implementing CRD IV in the National Law
In May 2011, the Ministry of Finance submitted a consultation on new financial
legislation that includes implementation of the CRD IV based on the Banking Law Commission.
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In October 2011, the Financial Supervisory Authority also made a proposal for draft legislation
that implements the anticipated new CRD IV regulations.
This proposal was also submitted for consultation by the Ministry of Finance. This
proposal is, however, based on a draft amendment to a continuation of the Financial Institutions
Act and the Securities Act.
The consultation includes a set of rules that at the time of consultation were not completed
by the EU. Due to the fact that the CRD IV regulation still is not finalised, questions haves been
raised as to whether the proposed amendments should be circulated at a later date. The current
Financial Institutions Act and the Securities Act are proposed to be changed to give power to the
Ministry of Finance to strengthen the minimum requirements for common equity etc., new
requirements for capital conservation buffers and counter-cyclical buffers, liquidity indicators,
Liquidity Coverage Ratio (LCR) and Net Stable Funding ratio (NSFR), and leverage ratio, and
increased supervisory power in the Pillar 2 requirements.
The Financial Supervisory Authority has not yet proposed any national discretion. National
discretions are expected to be included in a separate consultation in September 2012.
Consultation – Report by the Working Group on Macroeconomic Surveillance
In September 2011, The Ministry of Finance appointed a working group that will consider
how the work with the buffer requirements and macroeconomic surveillance should be organized
in Norway. The group’s mandate also includes questions about the design of countercyclical
capital buffers and a proposal for a statutory authority to take measures aimed at financial
institutions based on financial stability considerations. The group was also asked to consider a
proposal from the Financial Supervisory Authority about the legal authority to adopt regulations
on prudent lending practices.
The working group’s report was submitted for a consultation on January 30, 2012. The
working group also discussed other possible discretionary cyclical measures, but does not suggest
the introduction of other such measures now. The consultation is still being considered.
Consultation - Basel I Transition Rules
After a consultation process in December 2011, the Ministry of Finance decided to
prolong the Basel I transitional rules of the capital adequacy regulation until further notice.
The same consultation included a proposal to extend the transitional arrangements
provided for large exposures. The 20 percent risk weighting for large loans between banks and
jointly owned mortgage companies issuing covered bonds, including the Eksportfinans ASA's
permission to use the rules for large loans, was extended until year end 2012.
Actions Aimed at a Harmonised Implementation in the Nordic Countries
In March 2012, the Ministry of Finance announced that the Nordic ministerial meeting
appointed a working group to consider various aspects of the Basel III / CRD IV and upcoming
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introduction of this legislation into national law, including possible cooperation between the
Nordic countries on the implementation of the new national regulations.
The group will consider joint implementation of the CRD IV (Basel III) in terms of more
stringent capital requirements, including countercyclical capital buffers and liquidity rules.
The group will also consider higher risk weights for banks that use internal methods to calculate
capital requirements on mortgage loans, including the coordination of the risk weights on a Nordic
basis. The Ministry of Finance believes that based on the interests of financial stability, there are
good reasons to reduce the difference in calculating capital requirements arising from the internal
rating based calculation methods, so that all banks would have more capital behind their mortgage.
Proposed Legislation for Life Insurers
The deadline for implementing the Solvency II Directive is set to 30 October 2012, and
national rules shall take effect from 1 January 2013. In October 2011, the Ministry of Finance
submitted a consultation based on The Financial Supervisory Authority’s proposal for draft
legislation implementing the EEA rules corresponding to the new EU solvency rules for insurance
companies. The draft amendment is based on a continuation of the Financial Institutions Act and
the Insurance Act. The Ministry of Finance, however, plans to implement the new solvency rules
for insurance companies in the new financial legislation based on the draft Banking Law
Commission. The consultation is still being considered.
Consultation Regarding Payout Period for Deposit Guarantee Scheme
In December 2011, the Ministry of Finance submitted a consultation regarding a proposal
to reduce the maximum payout period under the Norwegian deposit guarantee scheme from three
months to one week. The consultation is still being considered.
Revised Guidelines for Prudent Lending Practices for Loans for Housing Purposes.
In December 2011, the Financial Supervisory Authority published revised guidelines for
lending practices. Based on the situation in the housing and credit markets, with increasing house
prices and increased debt among consumers, there has been thematic inspection of banks'
compliance with guidelines for prudent lending practices for loans for housing purposes. The
Financial Supervisory Authority decided to strengthen the guidelines. New loans must normally
not exceed 85 percent of the property market value (against 90 percent in the guidelines of March
2010). Banks must take into account an interest rate increase of at least 5 percentage points in the
evaluation of customer debt service ability and installment payments should normally be agreed
when establishing a loan debt ratio above 70 percent.
Consultation – Removal of the Upper Limit to the Size of the Guarantee Fund
In May 2012, The Ministry of Finance submitted a consultation on a proposal to remove
the upper limit to the size of the Guarantee Fund. It is argued that removal of the upper limit of the
fund will allow the fund to be built up so that it will be better able to handle larger problems in
individual banks and problems affecting several banks simultaneously. Other benefits are that
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banks each year will pay to the fund, and that the charges become smoother and more predictable.
The consultation is still being considered.

POLAND
In order to analyze the financial sector in Poland during the period under review, it is
necessary to emphasize that Poland and its banking sector have weathered the 2008 crisis without
any problems. The 2008 financial crisis did not harm the Polish economy as badly as it happened
in other countries of European Union.
Despite the fact that the economy in Poland has still some grounds to cover as far as
innovativeness is concerned, during the financial crisis there were no signs of recession and the
Polish economy encountered positive results. The robust growth fueled by strong internal demand
and steady inflow of European funds financing infrastructure investments continues in 2012.
Therefore, Polish legislation did not introduce many anti-crisis regulations, as there was no
such urgent need.
The legislative activity of the Parliament (Sejm and Senat) in the field of financial services
is mainly connected with implementation of new European legislation.
The Payment Services Act of 19 August 2011 precisely described the rules of providing
payment services, including the rule of transparency of the provision of payment services
agreements and informational duties of the providers, rights and obligation of the parties of the
payment services agreements as well as the rules of conducting the activity by the payment
institutions, payment services bureaus directly and through agents. Moreover, the Act regulates the
rules of supervision of those institutions and bureaus. The Act implements Payment Services
Directive (PSD) to the Polish legal system.
The Financial Supervisory Authority, Ministry of Finance and Polish Bank Association
established a working group in order to work on the arrangements regarding the final legislative
proposal of the Polish Bank Association on reversal (storno) (reversal of foreign mistake, which
cannot be corrected according to the provisions of the Accounting Act). The final version of the
project shall be proposed to the Sejm.
The draft framework of the act amending the Competition and Consumer Protection
Act of 16 February 2007 was published by the Office of Competition and Consumer Protection.
The main goal of the new project shall be to implement the new solutions strengthening the Polish
system of competition and consumer protection by improving anti-trust procedures. The act aims
to facilitate and shorten the procedure of concentration control and to eliminate doubts in applying
the provisions of the amended act.
The draft framework of the amending act also provides:


Development of the leniency program – to improve the effectiveness of eliminating
prohibited anti-trust arrangements.
89

Institute of International Bankers




Global Survey 2012

Penalty fines of natural persons responsible for anti-trust infringements in the
companies (i.e. managers).
Granting the President of the Office of Competition and Consumer Protection with the
access to the data covered by the banking secrecy.

The Polish Ministry of Justice is developing a bill amending the Code of Civil Procedure
in order to shorten the civil procedure by conducting it electronically, especially by allowing
banks to issue an electronic bank enforcement order as well as providing courts with a possibility
of issuing court judgments and other court documents in electronic version instead of a paper one.
Plaintiffs and defendants shall be entitled to submit any letters to the court in electronic version via
Internet as well.
Other provisions of the bill introduce fast procedure of acquiring executory clause in
simple cases. The bill shall also amend the rules of the enforcement proceedings to expand
electronic means which can be used in the proceedings – especially by allowing auction via
Internet.
Implementation of the CRD II and CRD III directives: The act of 28 April 2011
amending the Banking Act and some other acts (Ustawa z dnia 28 kwietnia 2011 r. o zmianie
ustawy – Prawo bankowe oraz niektórych innych ustaw) implemented - inter alia - the capital
requirements resulting from the EU directive CRD II which have to be met by the banks
functioning in Poland as well as informational duties of the banks towards the Financial
Supervision Authority (Komisja Nadzoru Finansowego) in the area of meeting the capital
requirements as well as new rules of establishing the limits of engagements’ concentration. Basing
on the aforementioned Banking Act, on 4 October 2011 the Financial Supervision Authority
(Komisja Nadzoru Finansowego) adopted two resolutions which implemented the EU directive
CRD III and came into force on 31 December 2011, that are: resolution 258/2011 and resolution
259/2011.
The act of 10 June 2011 amending the Banking Act and some other acts (Ustawa z dnia 10
czerwca 2011 r. o zmianie ustawy – Prawo bankowe oraz niektórych innych ustaw) introduced
into the Banking Act new regulations enabling the transformation of a branch of a credit
institution into a domestic bank in a form of the joint-stock company. Among the most
important results of such a transformation there are: the general succession of rights and duties,
taking over of the supervision over the newly formed domestic bank’s activities by the Financial
Supervision Authority and accession of the deposits of a former branch of a credit institution into
the Banking Guarantee Fund’s (Bankowy Fundusz Gwarancyjny) system of deposits’ guarantee.
On 29 July 2011 a new act amending the Banking Act was adopted, concerning the
changes in the rules and procedures of banking outsourcing. The amendment has its aim to
liberalize the rules of using banking outsourcing and at the same time providing the proper
supervision over it. The range of activities which can be a subject matter of outsourcing without
the permission of Financial Supervision Authority was extended. The extension includes the
activities connected with the issuance and servicing of the securities and the vindication of the
bank’s receivables.
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The act of 29 July 2011 amending the Banking Act and some other acts (Ustawa z 29 lipca
2011 r. o zmianie ustawy Prawo bankowe oraz niektórych innych ustaw) - concerning the currency
spreads for the denominated credits in foreign currency - introduces the requirement of
including in a credit agreement information about rules of determining the methods and time limits
of rate of exchange according to which the amount of loan is calculated. Furthermore, the
amendment introduced a regulation giving the right for the borrower to pay the installments and
make early repayment of the full or partial amount of the loan directly in the foreign currency.
The amendments made in the Tax Ordinance Act (Ordynacja podatkowa) in the sphere of
ways of rounding the due tax resulting from the income given by the interest have their aim to
liquidate the tax gap by which it was possible not to tax the interest from certain bank deposits with
daily capitalization of interest. Right now the base of taxation and the tax amount won’t be
rounded up to 1 złoty but up to 1 grosz (1/100 of PLN). The amendment is in force since the end of
March 2012.
The amendment of the Consumer Credit Act is an implementation of the European
Parliament and the Council directive 2008/48/EC of 23rd April 2008 concerning the contracts of
consumer credit. Consumer credit is a credit or a loan of the amount up to 255 550 PLN (earlier: 80
000 PLN). The act introduces a duty of providing the consumer with data such as: real annual
percentage rate, full amount to be paid on the basis of a representative example referring to
hypothetical loan given on the conditions on which it is presumed to give two thirds of loans of a
given kind. The time limit for a consumer to withdraw from a contract without any cause was
extended from 10 to 14 days after the execution of the contract.
In January 2012 Recommendation “S” of the Financial Supervision Authority came
into force. It describes good practices regarding management of mortgage-related credit exposures.
Monthly installments of all credit obligations cannot exceed 42% of monthly net income of the
borrower (in case of a credit in foreign currency). Creditworthiness of the borrower shall be
calculated for the maximum period of 25 years, even if the credit repayment period is longer.
The Act of 15 July 2011 amending the Act of financial support of families in purchasing
own apartment and other acts introduced amendments in order to terminate the governmental
program of surcharges to the mortgage credit called “The family at home” (Rodzina na swoim).
The surcharges to the mortgage credits - financed by the government – for a person not married
can be applied, if the superficies of the purchased dwelling is not exceeding 50 m2. The basis of the
surcharge is the area of 30 m2. Moreover, a person applying to participate in the aforementioned
program cannot be older than 35 years. Applications can be submitted by31st December 2012.
The Act of protection of the rights of the purchaser of the dwelling or detached house
has been in force since April 2012. The Act stipulates the rights and obligations of the parties to the
home sales contract (umowa deweloperska) as well as the means of protection of the purchasers
and the rules of operating open and closed fiduciary residential bank accounts. The act also
regulates the matter of bank guarantee and the insurance contract in regard to the development
project and the special provisions regarding the insolvency of the developer or the financing bank.
At the end of 2011, the Parliament adopted the amendment to the Act on trading in
financial instruments, introducing the omnibus account to the Polish market. According to the
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new regulations, within the frame of a deposit of the securities or a registration system of securities
led by the National Bank of Poland, authorized entities shall operate the accounts, in which
dematerialized securities may be registered that are not held by persons for whom these accounts
are kept, but belonging to another person or persons.
Omnibus accounts shall be operated only by the entities authorized to operate securities
accounts (according to the act, it shall be treated as brokerage and trust activity), and they shall be
owned only by the entities entitled to conduct the activity of registration of financial instruments in
other EU Member States or equivalent states within the meaning of the Act of 16 November 2000
on counteracting money laundering and the financing of terrorism.
Since 2011, works focused on other amendments aiming to create the construction of
so-called settlement novation. New provisions of law shall allow the National Depository for
Securities (Krajowy Depozyt Papierów Wartościowych) to act as a central counterparty (CCP) for
the purposes of the Polish regulated market and for OTC market, according to the requirements
introduced by EMIR regulation. On the basis of new provisions, each transaction concluded by
and between banks on the OTC market shall be transmitted to the clearing house, which shall
become a party to this transaction concluded between the banks on the OTC market and shall be
directly liable for the settlement of the transaction.
At the beginning of 2012, a working group was formed under the auspices of the Financial
Supervision Authority regarding preparation of the legal proposal to allow banks to use various
ways of possessing long-term funding in the capital markets. Discussions focused on three main
fields regarding issue of unsecured bonds by banks, securitization of “healthy” bank assets (in the
form of sub participation) as well as using mortgage bonds to refinance mortgage credit portfolios.

PORTUGAL
The evolution of the Portuguese economy during the period under review was marked by
the request for international economic and ﬁnancial assistance at the beginning of April 2011.
This request was unavoidable following the progressive deterioration of access conditions to the
international funding markets by resident public and private, ﬁnancial and non-ﬁnancial sectors,
with sovereign risk prevailing over the assessment of individual risk on agents. It should be
remembered that this deterioration occurred in the context of a resurgence of the sovereign debt
crisis in the euro area, with an increase in international investors’ concerns over the sustainability
of the public ﬁnances and the dynamic of Portuguese external debt, two latent fragilities which had
been building up for over a decade.
The Economic and Financial Assistance Programme (Programme) agreed with the
European Union (EU), International Monetary Fund (IMF) and European Central Bank (ECB) has
three fundamental elements. Firstly, the implementation of structural measures, enabling the
gradual correction of the imbalances in the public ﬁnances and external accounts and guaranteeing
the solvency of various institutional sectors, particularly of the general government. Secondly, the
implementation of structural reforms aiming at the promotion of the economy’s growth potential,
job creation and competitiveness. Finally and as regards the ﬁnancial system and the banking
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system, in particular, the Programme establishes a set of principles and objectives which will, over
the medium term, contribute towards a greater balance in terms of funding sources and, in general,
a greater resilience to shocks.
The Programme’s global strategy regarding ﬁnancial stability is based on five fundamental
dimensions which interact with and mutually reinforce each other: (i) reinforcing the solvency of
the banking system, (ii) promoting a gradual and orderly deleveraging of the banking system, (iii)
ensuring the stable funding of the banking system, (iv) reinforcing the supervision of the banking
system, and (v) strengthening the regulatory framework. A brief analysis of the most relevant
developments in each of the above five dimensions shall be provided hereunder.
Reinforcing the Solvency of the Banking System
In order to reinforce the Portuguese banking system’s credibility and resilience, Banco de
Portugal, as set in the Programme, requested banks to achieve a Core Tier 1 ratio of 9 per cent by
the end of 2011 and of 10 per cent by the end of 2012. In addition, until the end of the ﬁrst
semester 2012, banks will have to fulﬁll the capital needs arising from the European Banking
Authority’s capital exercise conducted at a European level, from the partial transfer of banks’
pension funds to the Social Security occurred by end-2011 and from the outcome of the Special
Inspections Programme (SIP).
In this context, there was a remarkable reinforcement of banks’ solvency levels throughout
2011 and at the beginning of 2012. This was achieved through a decrease of risk-weighted assets –
given the nature of the ongoing deleveraging process– and an increase in core own funds, notably
with the adoption of a conservative policy of retained earnings, with the generation of resources
through own bonds repurchases and with capital increases based on private market solutions.
In case banks are not able to reach the capital targets through market based solutions within
the speciﬁed timeframe, a EUR 12 billion Bank Solvency Support Facility for private viable banks
is available under the Programme. The legal framework for this mechanism has already been
deﬁned. Taxpayers’ interests have been safeguarded by establishing requirements regarding the
viability of the beneﬁciary institutions, the temporary nature of the public investment and its
adequate remuneration. It also aimed at preserving the control of the management of the banks by
their private owners and at minimising the State’s intervention in the institutions’ ongoing
management.
According to information up to the end of May, only a limited number of banking
institutions is expected to resort to the solvency support facility, given inter alia the requirements
deriving from the capital exercise conducted by the European Banking Authority, which must be
ensured by the end of June. In this context, the available information indicates that domestic banks
will only apply for a fraction of the amounts available in the solvency support facility under the
Programme.
Promoting a Gradual and Orderly Deleveraging of the Banking System
One of the Programme’s fundamental objectives is to ensure that Portuguese banks have a
more sustainable funding structure over the medium term, including less reliance on funding from
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international wholesale debt markets. Therefore, the Programme includes an indicative target for
the credit to deposits ratio of the eight main banking groups of around 120 per cent by the end of
2014. This deleveraging process should be consistent with the adjustment dynamic of economic
agents’ balance sheets – including general government and state-owned enterprises – aiming at a
gradual reduction of the respective indebtedness levels.
In such a context, banks continued to implement speciﬁc strategies under the framework of
their Funding and Capital Plans over the course of last year. These plans are presented quarterly by
the eight major banking groups – as well as by other banks which are relevant for prudential
purposes and/or record high levels of Eurosystem borrowing – and are regularly discussed with the
European Commission, the International Monetary Fund and the European Central Bank. At the
end of 2011, the credit to deposits ratio of the eight major Portuguese banks, on a consolidated
basis, stood at around 135 per cent, 30 percentage points below the maximum recorded in June
2010. The strong dynamism of deposits accounted for around three quarters of that decline.
The current Funding and Capital Plans are based on the following premisses: the continued
robustness of households’ deposits, the decline of new loans to households, the maintenance of
signiﬁcant impairment levels in loans to non-ﬁnancial corporations, an aggregate increase in credit
ﬂows to non-ﬁnancial corporations starting from the end of 2012 and a small volume of sales of
domestic and external assets, in contrast to the signiﬁcant sales recorded in the ﬁrst half of 2011.
Ensuring the Stable Funding of the Banking System
Over the course of the last year, banks were able to maintain globally robust liquidity levels.
This outcome was decisively due, on the one hand, to the ECB’s unconventional monetary policy
measures and, on the other, to the robustness and trust displayed by the depositor base in
Portuguese banks.
The funding of the domestic banking system from the Eurosystem remained relatively
stable over the course of 2011 – albeit at high levels – in contrast to the increase recorded in other
European jurisdictions. In the context of the two three-year reﬁnancing operations with full
allotment conducted by the ECB at the end of 2011 and beginning of 2012, the Eurosystem
ﬁnancing recorded a signiﬁcant increase – albeit substantially less than the amounts of short,
medium and long-term debt repaid by banks in the ﬁrst quarter of 2012 – helping to mitigate the
reﬁnancing risk on banks’ balance sheets over an extended period. In such a context, reference
should be made to the importance of reinforcing collateral levels, in order to provide for any
adverse developments in international ﬁnancial markets. The Programme contains measures to
provide the banking system with the necessary liquidity, including the strengthening of collateral
buffers and the issuance of government guaranteed bank bonds in an amount of up to EUR 35
billion (of which around EUR 18 billion have already been authorised).
The second decisive element in terms of the evolution of banks’ liquidity was the strong
growth of deposits in the banking system over the course of 2011 – particularly households’
deposits – which persisted, albeit at a slower pace, in the beginning of 2012. In a context of
growing risk aversion, there was a recomposition of households’ portfolios in favour of deposits
and to the detriment of most other savings instruments. This shift translates, above all, the
households’ ﬁrm conﬁdence in the robustness of the domestic banking system. Such conﬁdence
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constitutes an invaluable asset in terms of preserving ﬁnancial stability throughout the demanding
adjustment process facing the Portuguese economy. It should also be underlined that banks
signiﬁcantly increased the relative remuneration of deposits over the course of 2011, in order to
maximise this source of funding in a context of virtual absence of access to the international
wholesale debt markets.
The increase in interest rates on deposits over the course of 2011 was deemed in some cases
as excessive by Banco de Portugal. In light of this, Banco de Portugal imposed a deduction from
Core Tier 1 own funds, based on the amount of deposits taken with interest rates more than 300
points higher than the relevant Euribor rate for the operation’s reference period, effective from 1
November 2011. This prudential measure had a signiﬁcant impact on the maximum rates on
deposits offered by banks, as well as on the global volume of deposits with interest rates in excess
of the deﬁned threshold. More recently, this regime was reinforced, inter alia by doubling former
regulatory capital requirements and a higher penalty on short term and less stable deposits. These
prudential changes, which were not foreseen in the Programme, aim to achieve the common goal
of preserving the stability of the Portuguese ﬁnancial system.
Reinforcing the Supervision of the Banking System
During last year, Banco de Portugal intensiﬁed the monitoring of the banking system and
strengthened its regulation and supervision. In addition to the set of prudential interventions above
mentioned, reference should be made to the following developments: (i) the reinforcement of the
methodology used to assess the solvency and deleveraging process of the banking system,
including the conduct of quarterly stress tests on the eight major banking groups, (ii) the disclosure
of a new non-performing loans ratio, (iii) the development of additional indicators to monitor the
indebtedness of households and corporations and (iv) the conclusion of the Special on-site
Inspections Programme for the banking system (SIP).
The SIP aimed to assess the robustness of the eight major Portuguese banking groups based
on three workstreams: (i) analysis of banks’ credit portfolios, with reference to 30 June 2011, in
order to conﬁrm the adequacy of the respective impairment levels as well as the impairment
calculation models and associated policies and procedures; (ii) review of the credit risk capital
requirements calculations (iii) assessment of methodologies and parameters used by banks in their
stress test exercises. The SIP was ﬁnalised in February 2012 and globally validated the adequacy
of the credit risk data underlying the solvency assessment of the eight major banking groups, the
management and risk control procedures underlying the calculation of risk-weighted assets, as
well as the parameters and methodologies used by banks in their stress test exercises. The Special
on-site Inspections Programme has, therefore, played an important role in reinforcing the
credibility of the banking system in the international community. Recently, a new round to assess
the quality of credit has been announced by Banco de Portugal.

Strengthening the Regulatory Framework
The regulatory framework of the ﬁnancial system was also strengthened, notably regarding
the approval of legislation on the recapitalisation of banks, on the early intervention and resolution
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of credit institutions and the deposit insurance framework as well as on the Corporate Insolvency
and Resolution Code.
_____________
Source: Banco de Portugal “Financial Stability Report – May 2012”

ROMANIA
The period under review witnessed strong advances in the prudential field of credit
institutions, consisting of the adoption of new provisions focusing on the following:
Legislation
The Government Ordinance no. 13/2011 on the penalty and remunerative legal interest for
monetary obligations, as well as regarding certain financial and fiscal measures in the banking
sector has been adopted, aiming at providing the legal framework for the application in Romania
of EP/EC Regulation No. 1093/2010 and of EP/EC Regulation No. 1092/2010 and ensuring
appropriate correlation with the amendments on Deposits Guarantee Fund legislation in order to
allow for the use of resources administered by the DGF (including through guarantees) to facilitate
restructuring measures authorised by the National Bank of Romania regarding the transfer of
deposits, including purchase and assumption operations, if such use of DGF resources would be
less costly than the direct payment of deposit guarantees.
The Government Ordinance no.1/2012 amending and supplementing normative acts on
credit institutions was adopted, by including to the disposal of the National Bank of Romania, a set
of stabilization measures for credit institutions in distress, such as:




the total or partial transfer of assets and liabilities of a credit institution to one or more
eligible institutions;
the involvement of the Bank Deposit Guarantee Fund as a delegated administrator and, as
the case may be, as a shareholder, if previously it was disposed the measure of the voting
rights suspension for the shareholding having control over that credit institution; or
the transfer of assets and liabilities from a credit institution to a bridge-bank, established
for this purpose.

The Government Emergency Ordinance no.43/2012 amending Art.24028 paragraph (1) of
Government Emergency Ordinance No. 99/2006 on credit institutions and capital adequacy has
been adopted, in order to optimise the use of the Bank Deposit Guarantee Fund’s resources, in the
context of implementation the stabilisation measure that allows the involvement of the Bank
Deposit Guarantee Fund as shareholder in a credit institution.
Regulatory Framework
In November 2011, the NBR issued a new regulation on liquidity, Regulation No. 25/2011
on credit institutions' liquidity, aimed at improving the methodology of computing the liquidity
96

Institute of International Bankers

Global Survey 2012

ratio and being in line with the developments in the accounting field related to IFRS introduction.
Accordingly, credit institutions are required to permanently maintain the liquidity ratio for all the
operations in RON equivalent at least at the level of 1 (one) for the maturity bands of up to one
year. At the same time, credit institutions shall distinctly calculate the liquidity ratios for
operations in Euro and for operations in RON for all the maturity bands, as well as for all the
operations in RON equivalent for the maturity band of over one year.
The Basel II framework was amended by six regulations issued jointly by the National
Bank of Romania and the National Security Commission providing the completion of
transposition of Directive 2010/76/EU of the European Parliament and of the Council of
24 November 2010 amending Directives 2006/48/EC and 2006/49/EC as regards capital
requirements for the trading book and for re-securitizations, and the supervisory review of
remuneration policies, as follows:







NBR-NSC Regulation no.13/8/2011 on amending and supplementing Regulation
no.18/23/2006 regarding own funds of credit institutions and investment firms;
NBR-NSC Regulation no.19/12/2011 on amending and supplementing Regulation
no.13/18/2006 concerning the determination of minimum capital requirements for credit
institutions and investment firms;
NBR-NSC Regulation no.20/11/2011 on amending and supplementing Regulation no.
14/19/2006 on credit risk treatment using the standardized approach, for credit institutions
and investment firms;
NBR-NSC Regulation no.21/13/2011 on amending and supplementing Regulation no.
18/16/2010 on credit risk treatment related to securitized exposures and securitization
positions;
NBR-NSC Regulation no.22/14/2011 on amending and supplementing Regulation no.
22/27/2006 regarding the capital adequacy;
NBR-NSC Regulation no.23/15/2011 on amending and supplementing Regulation
no.25/30/2006 regarding the disclosure requirements for credit institutions and investment
firms.

The prudential framework was also designed in the context of switching to IFRS at the
beginning of 2012 by issuing the following normative acts:






NBR Regulation no.11/2011 on the classification of loans and investments, and the
establishment, adjustment and use of prudential value adjustments;
NBR Order no.17/2011 on reporting situations related to application of NBR Regulation
no.11/2011 on the classification of loans and investments, and the establishment,
adjustment and use of prudential value adjustments;
NBR Order no.26/2011 regarding certain provisions for the application of banking
prudential requirements in the context of legislative amendments on implementing the
IFRS on individual level in force starting with 1 January 2012 (regulates the application of
prudential requirements during the first year after adoption of IFRS);
NBR Order no.25/2011 on reporting situations related to the application of NBR
Regulation no.11/2011 on the classification of loans and investments, and the
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establishment, adjustment and use of prudential value adjustments, during the period 1
January – 31 December 2012, amended by NBR Order no.9/2012;
NBR-NSC Regulation no.20/11/2011 on amending and supplementing NBR Regulation
no. 14/19/2006 on credit risk treatment using the standardized approach, for credit
institutions and investment firms;
NBR Order no.15/2011 on amending NBR Order no.23/2010 regarding the reporting of
large exposures by credit institutions and of NBR Order no.6/2011 on reporting the
exposures to persons having special relations with the credit institution;
NBR Regulation no.29/2011 on amending and supplementing NBR Regulation
no.18/2009 regarding the administration of the business of credit institutions, the internal
assessment process of capital adequacy on risks and conditions for outsourcing their
activities for repealing NBR Order no.25/2010 on reporting situations related to credit
exposures recorded to non-bank clients, subject to the provisions of Art.112(5) of NBR
Regulation no.18/2009;
NBR-NSC Regulation no.28/17/2011 for amending NBR-NSC Regulation no.18/23/2006
on own funds for credit institutions and investment firms.

From a prudential perspective, with a view to avoiding any disruptions in terms of
prudential ratios, the adopted approach for switching to IFRS was to preserve and adapt the
requirements of the former prudential framework (NBR Regulation 3/2009 on the classification of
the loans and investments, and the establishment, adjustment and use of specific provisions for
credit risk, as subsequently amended and supplemented).
As a consequence, beginning in 2012, the classification of loans and investments based on the
NBR methodology continues to be performed monthly, but only for the purpose of establishing if
there is a need for additional prudential value adjustments beyond those required by IFRS
adjustments. Such prudential value adjustments are used in conjunction with IFRS adjustments in
calculating prudential indicators such as own funds, solvency, large exposures, foreign exchange
position.
The regulation framework regarding the supervision of foreign exchange positions was
amended by issuing:




NBR-NSC Regulation no.14/9/2011 for amending NBR-NSC Regulation no.22/27/2006
regarding the capital adequacy of credit institutions and investment firms;
NBR Order no.16/2011 on reporting the statement in currency and gold positions;
NBR Rule no.1/2011 on repealing NBR Rule no.4/2011 on the supervision of foreign
exchange positions for banks.
The prudential provisions applicable to credit institutions were improved by issuing:





NBR Regulation no.26/2011 regarding the temporary holdings of equity/shares during a
financial reconstruction or rescue operation of a non-bank entity which aims to ensure that
a credit institution's involvement in such operations will be based on a prudent decision
making process and the value of shares temporarily held shall be fully deducted from the
credit institution's own funds to avoid an artificial improvement of its prudential indicators;
NBR Regulation no.10/2011 on amending and supplementing NBR Regulation
no.18/2009 on administration of the business of credit institutions, the internal assessment
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process of capital adequacy on risks and conditions for outsourcing their activities
(regarding the rules applicable on exposures to the credit institution’s related parties in
order to align these rules with the new large exposures provisions provided by Directive
2010/111/EC; the reporting framework was also replaced - NBR Order no.7/2010);
NBR Regulation no.10/2012 on amending NBR Regulation no.18/2009 on administration
of the business of credit institutions, the internal assessment process of capital adequacy on
risks and conditions for outsourcing their activities which was issued in order to improve
the existing framework in line with qualitative requirements of Recommendation B –
Contingency funding plans of ESRB Recommendation of 22 December 2011 in US dollar
denominated funding of credit institutions. (ESRB/2011/2).

The framework on reporting the minimum capital requirements for credit institutions was
amended by repealing NBR Order no.22/2010 on reporting the minimum capital requirements for
credit institutions and by its replacing with NBR Order no.13/2011 on reporting the minimum
capital requirements for credit institutions, in order to align with the amendments on COREP
framework of the Committee of European Banking Supervisors.
The harmonization process of the national regulations with the EU directives, with the
guidelines and standards issued by CEBS/EBA shall continue.
Loans Granted to Households
Taking into consideration the need to balance the currencies’ structure of the loans granted to
households, the NBR issued the Regulation no.24/2011 regarding the loans for households, which
include principles promoting the responsible lending, generally accepted within the European
Union, aiming to avoid over-indebtedness and taking risks that the borrower does not fully
understand. In this respect, the Regulation imposes on lenders more strict criteria for granting
consumer loans, especially in foreign currencies, as well as the obligation to inform and warn their
clients about the risks involved in foreign currency lending and the consequences of exchange rate
and interest rate risks occurrence.
Deposit Guarantee Scheme and Banking Restructuring Fund, Administered by the Deposit
Guarantee Fund in the Banking System
The Government Ordinance no.39/1996 regarding the setting up and functioning of the
Deposit Guarantee Fund in the Banking System (r2) was amended by the Government Ordinance
no.13/2011 and Government Ordinance no.1/2012, in order to allow the use of deposits guarantee
scheme’s resources in restructuring measures taken by NBR within the special administration
procedures of credit institutions and the use of the banking resolution fund and deposits guarantee
scheme’s resources for financing stabilization measures approved by NBR. The mandate of
Deposit Guarantee Fund in the Banking System has been extended, this institution being now
eligible as the delegated administrator and/or a shareholder in a credit institution under a
stabilization measure or the sole shareholder in a bridge bank.
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Payment Institutions
The Government Emergency Ordinance no.42/2011 amending and completing the
Government Emergency Ordinance no.113/2009 on payment services and the Law no.93/2009 on
non-bank financial institutions establishes that the granting of loans related to payment
transactions shall not fall under the provisions of Law no.93/2009.
Electronic Money Institutions
Directive 2009/110/EC on the taking up, pursuit and prudential supervision of the business
of electronic money institutions was transposed in the Romanian legislation mainly by Law
no.127/2011 on electronic money issuance and NBR Regulation no.8/2011 on electronic money
institutions.
Developments in the Accounting Regulation Field
The NBR Order No.8/2008 approving the half-annually accounting reporting system,
applicable to credit institutions, non-bank financial institutions and Bank Deposit Guarantee
Fund was amended by NBR Order No.7/2011 in order to ensure the comparability of the
information covered by half-annually accounting reporting at the national level. Also, according to
the provisions of the Accounting Law No.82/1991, republished, as amended and supplemented
during 2011, the payment institutions and the electronic money institutions which make loans
related to payment services and whose business is limited to rendering the payment services or to
issuing the electronic money and rendering the payment services, respectively, were included in
the National Bank of Romania accounting regulations scope.
The financial reporting framework for prudential supervision purposes FINREP – NBR
Order No.1/2011 (for consolidated reporting), NBR Order No.3/2011 (for individual reporting)
and NBR Order No.2/2011 (for Romanian branches of credit institutions having their head offices
in other Member States) – was amended by NBR Order No.12/2011 in order to eliminate the
requirement of using a specific method for the recognition of the financial assets, as regards these
reports, by giving discretion to each credit institution/ branch in choosing the appropriate method
(trade date or settlement date), consistent with accounting policies and methods approved by their
management; also, these amendments are aimed at ensuring the comparability between the
indicators reported in FINREP/periodic reports and those reported in COREP, including those
reported in published financial statements.
Starting with financial year 2012 the Romanian banking system switched to IFRS
application as accounting basis and for drawing up the individual financial statements. Under these
circumstances, the NBR Order no.13/2008 approving the accounting regulations applicable to
credit institutions, non-bank financial institutions and Bank Deposit Guarantee Fund was
repealed and a new order was issued (NBR Order No.27/2011 approving the Accounting
regulations according to European directives) which is applicable to those entities falling in the
National Bank of Romania accounting regulations scope, others than credit institutions.
The NBR Order No.18/2007 approving the templates of the periodical financial statements
and the methodological rules on their drawing-up and use, applicable to non-bank financial
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institutions was amended by NBR Order No.28/2011 in order to be consistent with the provisions
of the above mentioned Accounting regulations according to European directives.
At the end of 2011, the NBR Order No. 27/2010 approving the Accounting regulations
according to International Financial Reporting Standards, applicable to credit institutions was
amended by NBR Order No. 29/2011 to introduce certain new accounts in the chart of accounts so
as to ensure the accounting records necessary for tax authorities to determine tax obligations.
Developments in Foreign Exchange Regime
The NBR Regulation No. 4/2005, on foreign exchange regime, republished, was amended
and supplemented by NBR Regulation No. 6/2012. The main provision of the NBR Regulation No.
6/2012 refers to the repeal of NBR Norm no. 4/2005, on performing exchange transactions
considering that the authorization and control of entities performing exchange in cash and cash
substitutes, other than those that are in the area of prudential supervision of the National Bank of
Romania, will be made by competent authorities established at art. 161 and 17 of Law no. 656/2002
on preventing and sanctioning money laundering and to establish measures to prevent and combat
terrorist financing, as amended and supplemented, namely, Ministry of Public Finance and
Financial Guard.

SINGAPORE
Overview
Regulation
There have been significant regulatory changes, particularly in the areas of: (i) Basel III
capital standards implementation, (ii) residential property loans, (iii) enhanced safeguards for
retail investors in investment products, (iv) regulation of the derivatives market in Singapore, (v)
regulation of financial holding companies, (vi) supervision of insurance groups, (vii) regulation of
credit rating agencies, and (viii) regulation of fund management companies.
Significant Developments in Banking
Basel III Capital Standards Implementation
In December 2010, the Basel Committee on Banking Supervision (“BCBS”) published the
Basel III framework to strengthen global capital standards. MAS issued a consultation paper in
December 2011 on the proposed amendments to MAS Notice 637 to implement Basel III capital
reforms to raise the quality of the regulatory capital base, enhance the risk coverage of the capital
framework, and introduce the new leverage ratio and capital buffer requirements. Amendments
arising from MAS’ ongoing review of the capital rules and guidance were also proposed.
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Pillar 3 Disclosure Requirements for Remuneration
In line with the BCBS’ “Pillar 3 Disclosure Requirements for Remuneration” issued on 1
July 2011 to support the disclosure of clear, timely and easily comparable information on
compensation practices in banks, MAS amended MAS Notice 637 to incorporate the BCBS’ Pillar
3 disclosure requirements. The amendments will require Singapore-incorporated banks to disclose
qualitative and quantitative information about their remuneration practices and policies and took
effect from 31 December 2011.
Safeguard Integrity of Financial System
MAS issued the Guidelines for Financial Institutions to Safeguard the Integrity of
Singapore’s Financial System on 6 September 2011 to reiterate Singapore’s commitment to
safeguard Singapore’s financial system from being used as a haven to harbour illegitimate funds or
as a conduit to disguise the flow of such funds. MAS subsequently announced in October 2011
that Singapore intends to criminalize the laundering of proceeds from serious tax offences. This
pre-empted the Financial Action Task Force’s (“FATF’s”) recommendation on 16 February 2012
to its member states to include tax crimes as a predicate offence.
Safeguard Integrity of Financial System Against Risks Emanating from Iran
MAS issued the Guidelines on 11 May 2012 to reiterate Singapore’s commitment to
safeguard Singapore’s financial system from risks emanating from Iran. In line with
recommendations from the FATF, financial institutions were advised to conduct enhanced due
diligence and transactions monitoring on Iran-related business relationships. In particular, they
should protect against the use of correspondent banking relationships and front companies to
shield illicit activities. Financial institutions were also alerted to operational and reputational risks
of unilateral sanctions against Iran as these actions may apply extra-territorially.
Issuance of Covered Bonds by Banks Incorporated in Singapore
On 9 March 2012, MAS issued a consultation paper on the proposed rules relating to the
issuance of covered bonds by banks incorporated in Singapore. MAS proposes that a bank
incorporated in Singapore may issue covered bonds subject to the aggregate value of assets in the
cover pool being capped at 2% of the value of the total assets of the bank, as well as other
requirements.
Residential Property Loans
MAS imposed regulatory limits on mortgage equity withdrawal loans (“MWLs”), which
are credit facilities not for the purchase of, but are nevertheless secured on residential property,
which took effect from 27 July 2011. MWLs to individuals are subject to regulatory loan-to-value
limits of 80% for individuals without any outstanding credit facility for the purchase of another
residential property and 60% for individuals with outstanding credit facilities for the purchase of
another residential property. This served to align the rules for MWLs with those imposed on
residential property loans.
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Residential Property Loans Fact Sheet
With effect from 1 March 2012, financial institutions were required to provide a fact sheet,
in a standardized format, when either the financial institution or borrower initiates discussions
with the other on the key features of a residential property loan. The fact sheet will provide
information that is essential to the borrower’s decision to take up a loan, including information on
how loan repayments may change under different interest rate scenarios.
Significant Developments in Banking and Insurance
Regulatory Framework for Financial Holding Companies
A number of banking and insurance groups in Singapore are held under a non-operating
financial holding company (“FHC”). As the parent of the financial group, the FHC helps to define
the boundaries of a financial group and hence the locus of group-wide supervision. To support
effective prudential oversight of FHC groups, MAS has proposed an FHC Act for the regulation of
designated FHCs. MAS issued a consultation paper on 17 February 2012 setting out the proposed
regulatory framework under the FHC Act. The FHC Act will provide greater clarity to the
industry and other stakeholders on the prudential standards and expectations applicable to FHCs.
Significant Developments in Insurance
Group-Wide Supervision Framework for Insurance Groups
MAS is proposing to enhance current insurance group-wide supervisory practices by
establishing a more robust group-wide supervision framework. These enhancements will enable
MAS to monitor the financial health of insurance groups more effectively. Following the financial
crisis of 2008/09, the International Association of Insurance Supervisors (“IAIS”) has undertaken
substantial work in setting international standards on group-wide supervision in line with the
recommendations of the Financial Stability Board and the G20 action plan. The IAIS Insurance
Core Principle on group-wide supervision was reviewed and updated as a result. MAS’ proposals
to enhance its group-wide supervision framework are in line with these international standards.
Insurance groups may be headed by either a non-operating FHC or an insurance company. To
ensure a level playing field between both types of groups, MAS will subject them to the same rules
as appropriate. An insurance group headed by a non-operating FHC will be regulated under the
proposed FHC Act.
Corporate Governance Framework for Locally Incorporated Direct Insurers and Reinsurers
MAS issued a consultation paper proposing an extension of the MAS Corporate
Governance (“CG”) Framework to all direct insurers and reinsurers incorporated in Singapore.
This is in line with MAS’ emphasis on the importance of effective corporate governance, given
insurers’ responsibilities to safeguard policyholders’ interests and the role they play in the
financial system and economy. Currently, the MAS CG regulations apply to the significant direct
life insurers while the CG Guidelines apply to direct insurers incorporated in Singapore.
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Significant Developments in Securities
Safeguarding Retail Investors
On 28 July 2011, MAS issued the Financial Advisers (Amendment) Regulations 2011. The
Financial Advisers (Amendment) Regulations 2011 introduced new requirements for distributors
to put in place formal written procedures to assess the nature of a new product and its suitability for
targeted customers. Bank tellers are also prohibited from referring customers to financial advisory
representatives of the bank for the purchase of investment products.
MAS also introduced new requirements for intermediaries to formally assess a retail
customer's investment knowledge and experience before selling certain listed and unlisted
investment products to the customer. For specific unlisted investment products, intermediaries
must assess whether a customer has the relevant knowledge or experience to understand the risks
and features of specific unlisted investment products. In the case of specific listed investment
products, intermediaries have to ascertain whether the customer has the relevant knowledge or
experience to understand the risks and features of complex structures or derivatives, before
approving the customer’s account to trade such products. Intermediaries must comply with the
new requirements in their dealings with all customers, new and existing. These requirements
came into effect on 1 January 2012.
Regulation of Derivatives Market in Singapore
On 13 February 2012, MAS launched a consultation paper with its proposals to strengthen
regulatory oversight of the over-the-counter (“OTC”) derivatives market. In developing the
proposals, MAS took into consideration international developments such as the commitment
pledged by the Group of Twenty Finance Ministers and Central Bank Governors (“G20”), as well
as recommendations made by the Financial Stability Board and other standard setting bodies.
MAS proposes to expand the scope of the Securities and Futures Act (“SFA”) to include:




mandatory central clearing of OTC derivative trades at regulated central counterparties;
mandatory reporting of OTC derivative trades to regulated trade repositories; and
putting in place regulatory regimes for market operators, clearing facilities, trade
repositories and market intermediaries for OTC derivatives.

In addition, MAS is working with the Singapore Foreign Exchange Market Committee to
encourage standardisation of OTC derivatives. MAS is also engaging the industry to better
understand the costs and benefits of introducing mandatory trading on exchanges or electronic
platforms in Singapore’s context.
In conjunction with the proposed regulation of OTC derivatives, MAS proposes to transfer
the regulatory oversight for commodity derivatives under the Commodity Trading Act (“CTA”)
administered by International Enterprise Singapore (“IE”) to the SFA, which is within the purview
of MAS. The proposed transfer would provide better synergy and alignment of regulatory
approach across the major classes of OTC derivatives, and provide greater clarity to industry
participants on the regulatory approach between commodity derivatives and commodity futures.
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MAS will be proposing legislative amendments to effect the policy proposals. On 23 May
2012, MAS issued for consultation a first set of draft amendments to extend the current regulatory
regime for clearing facilities to OTC derivatives, and to introduce a new regulatory regime for
trade repositories. The legislative drafts for other policy proposals will be consulted on separately.
Enhanced Regulation of Over-the-Counter Margined Derivatives Offered to Retail Investors
On 28 May 2012, MAS issued a consultation paper on proposed enhancements to the
regulatory requirements for unlisted margined derivatives. The proposal aims to address the
specific risks posed by unlisted margined derivatives such as contracts for differences and
leveraged foreign exchange contracts, which are currently available to retail investors. The
proposed enhanced regulatory requirements seek to:





Enhance credit risk management by derivative product dealers and mitigate the risk of
over-leveraging by retail investors;
Ensure derivative dealers are adequately capitalised and financially sound in the operation
of their business;
Enhance the protection and recovery of retail investors’ moneys and assets in the event of
insolvency of the dealer; and
Enhance risk disclosure to retail investors to better highlight the specific risks associated
with trading unlisted margined derivatives so as to help them make informed decisions on
the suitability of such products.

Enhancing the Regulatory Capital Framework for Capital Market Intermediaries
On 3 April 2012, MAS issued a consultation paper on the proposed revisions to the
regulatory capital framework for holders of capital markets services licences. The proposed
revisions seek to align the regulatory capital framework across capital market intermediaries and
enhance the risk-based capital framework.
New Regime for Regulating Credit Rating Agencies
MAS implemented the new regulatory framework for credit rating agencies (“CRA”) on
17 January 2012. Under the new CRA regulatory framework, the provision of credit rating
services will be regulated under the SFA. CRAs will consequently have to be licensed as a Capital
Markets Services (“CMS”) licensee under the SFA. Aside from being required to comply with
existing regulatory requirements that apply to CMS licensees, CRAs will also have to comply with
a new Code of Conduct for CRAs issued by MAS. CRAs will also be required to appoint and
register under the Representative Notification Framework any individual who acts as their
representative in providing credit rating services.
Enhancing the Regulatory Regime for Fund Management Companies
Following the policy and legislative consultation exercises in April 2010 and September
2011, MAS will implement a set of revisions to the regulatory regime for fund management
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companies (“FMCs”) in Singapore in 2012, with the objective of enhancing supervisory oversight
and raising the quality of players entering the industry.
Under the enhanced regime, a new category of Registered Fund Management Companies
(“RFMC”) will replace the current Exempt Fund Manager (“EFM”) regime. RFMCs may serve up
to 30 Qualified Investors and manage up to S$250 million in assets under management. All FMCs
will be required to meet enhanced competency, business conduct and capital requirements. These
include undergoing independent annual audits by external auditors and having an adequate risk
management framework commensurate with the type and size of investments managed by the
FMC. There will be a six-month transitional period for EFMs to migrate to the new regime.
As part of the overall revision of the regulatory regime, MAS has also launched a new
Corporate E-Lodgment system to enhance efficiency and streamline processes for FMCs. The new
online system will allow FMCs to submit RFMC registrations and applications for a Capital
Markets Services licence, as well as submit their regulatory returns.
Significant Developments in Corporate Governance of Listed Companies
Revised Code of Corporate Governance
MAS issued the revised Code of Corporate Governance on 2 May 2012. The key changes
to the Code are focused on the areas of director independence, board composition, director training,
multiple directorships, alternate directors, remuneration practices and disclosures, risk
management, as well as shareholder rights and roles. The revised Code will take effect in respect
of Annual Reports relating to financial years commencing from 1 November 2012. For board
composition changes needed to comply with the requirement for independent directors to make up
at least half of the Boards in specified circumstances, these changes should be made at the Annual
General Meetings following the end of financial years commencing on or after 1 May 2016.
Note: click on the link below for table listing significant legislative developments and regulatory
actions by MAS to address the causes and consequences of the financial crisis:
http://www.iib.org/associations/6316/files/Singapore_table.pdf

SOUTH AFRICA
Significant Developments in the Financial Sector
Protection of Personal Information Bill
The Bill was introduced to promote the protection of personal information processed by
public and private bodies, in order to give effect to the right to privacy enshrined in the
Constitution of the Republic of South Africa. The Bill places certain duties on persons in
possession or control of personal information belonging to other persons, including:
 duty to process personal information in a lawful manner and with the consent of the owner;
and
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duty to prevent loss or unauthorised access to or use of personal information.

Financial Markets Bill
The Financial Markets Bill, 2012 replaces the Securities Services Act No. 36 of 2004
(SSA) that has governed the regulation of securities services in South Africa since 2005 and
primarily focuses on the regulation of securities exchanges, central securities depositories,
clearing houses and their respective members.
The new Bill enables a regulatory framework for unlisted securities, enables central
reporting for derivative transactions, and takes additional steps to combat market abuse, including
insider trading.
Policy Change on Inward Listing on the Johannesburg Stock Exchange
Currently, South African institutional investors such as retirement funds, life companies
and unit trust funds are restricted by prudential limits when investing in foreign assets. In terms of
these limits, retirement funds can invest 25% of total assets in foreign assets, Collective
Investment Scheme (CIS) companies can invest 35% of retail assets in foreign assets, and life
companies can invest 35% of retail market linked assets in foreign assets.
The Minister of Finance announced in the Medium Term Budget Policy Statement in
October 2011 that all inward-listed shares on the JSE will be classified as domestic, rather than
foreign assets and will therefore be available for inclusion in the JSE indices. These assets
therefore now fall outside the foreign classification for purposes of prudential regulation.
Draft Financial Sector Code for Black Economic Empowerment
The draft Code will replace the Financial Sector Charter signed in 2003. It commits all the
Financial Sector participants to actively promote a transformed, vibrant and globally competitive
financial sector that reflects the demographics of South Africa, and which contributes to the
establishment of an equitable society by providing accessible financial service to black people and
by redirecting investment into targeted sectors of the economy. The Code provides for the
measurement of the Broad-Based Economic Empowerment measures applicable to the Financial
Sector participants.

The Draft Broad-Based Black Economic Empowerment Bill
The Bill will amend the current Broad-Based Black Economic Empowerment Act and
seeks to enhance the current Board-Based Black Economic Empowerment regulatory framework.
It also provides for – the regulation of Broad-Based Black Economic Empowerment Verification
Agencies, and the establishment of the Broad-Based Black Economic Empowerment Commission
as a new Regulator.
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State Bid to Overhaul Retirement Planning
Recognising that very few South Africans are able to retire comfortably, the government is
trying to reform the retirement industry. The National Treasury will release a series of discussion
papers during 2012 in an effort to guide these reforms, with draft proposals of changes put up for
public discussion.
The proposed changes are intended to deal with a lack of universal access to approved
retirement savings vehicles, low levels of preservation of funds until the age of retirement, high
costs by service providers compared with international benchmarks, and a generally apathetic
attitude towards providing for retirement among South Africans. Some of the initial proposals
focus on reducing the costs of being a retirement fund member, ensuring retirement income lasts
until death, and introducing broader tax breaks to make a greater range of retirement products
more attractive. Treasury also intends establishing a supervisor to improve transparency and
governance in the retirement industry.
Solvency Assessment and Management Regime (Insurance)
South Africa is developing a Solvency Assessment and Management (SAM) regime to
establish a risk-based supervisory regime for the prudential regulation of both life and non-life
insurers in South Africa. The SAM regime will be based on the principles of the Solvency II
Directive adopted by the European Parliament, but adapted to South African circumstances where
necessary. The SAM regime is designed to meet the requirements of a third country equivalence
assessment under Solvency II, which will enhance the participation of South African insurers in
the global insurance market.
The SAM regime will become effective for all insurers and reinsurers from 1 January 2015.
Certain transition mechanisms will be put in place prior to full implementation. Transitional
measures addressing concerns related to technical provisioning and capital requirements in the
non-life insurance sector have already been introduced from January 2012. Further transitional
measures to address particular concerns related to governance, internal controls and risk
management in the life and non-life insurance sectors, as well as insurance group regulation, are
expected to be introduced in 2013.
South Africa is participating in the EIOPA assessment of South Africa’s progress towards
a risk-based regime and Solvency II principles, which the European Commission will use in
determining whether South Africa should qualify for the transitional equivalence arrangements
under Solvency II.
Treating Customers Fairly Initiative
South Africa has initiated a Treating Customers Fairly (TCF) programme. The TCF
programme will regulate the market conduct of financial services firms. It seeks to ensure that fair
treatment of customers is embedded within the culture of regulated firms. The TCF programme
will use a combination of market conduct principles and explicit rules to drive the delivery of clear
and measurable fairness outcomes. It will also enforce the delivery of these outcomes through
imposing visible and credible deterrents to unfair treatment and require regulated firms to consider
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their treatment of customers at all stages of their relationship with the customer, from product
design and marketing, through to the advice, point-of-sale and after-sale stages.
Since embarking on the TCF initiative in 2010, there has been significant progress in the
development and implementation of the programme.
A Roadmap published by the Financial Services Board (FSB) in March 2011 explains the
principles and processes that will be followed in implementing TCF and sets out a timeline –
spanning approximately 3 years – for delivery of key TCF milestones. The process will entail the
development of appropriate regulatory and supervisory frameworks to deliver TCF, including
extensive engagement with other relevant regulators, the financial services industry and other
stakeholders.
Intermediary Services and Related Remuneration
The Financial Services Board, in November 2011, commenced with a process for the
possible refinement of the definition of intermediary services in South Africa’s current insurance
laws and reforms to related remuneration structures to promote appropriate, affordable and fair
advice and services to potential and existing policyholders and supports a sustainable business
model for financial advice.
This followed concerns that despite recent reforms in the Financial Advisory and
Intermediary Services regulatory arena, which have clearly raised the standards of professionalism
and the management of conflicts of interest in the intermediary sector, the potential for
miss-selling and poor outcomes for policyholders persist, and may accordingly require a structural
change.
Outsourcing Insurance Business
The Financial Services Board, in April 2012, issued a directive to registered insurers on the
outsourcing of any aspect of their insurance business to another person. The directive introduces
certain requirements with respect to the governance of outsourcing arrangements so as to mitigate
or manage the risk that outsourcing may materially adversely affect insurers’ ability to manage
risks and meet regulatory obligations. The directive is consistent with the Insurance Core
Principles (October 2011) of the International Association of Insurance Supervision (IAIS).
Legislative/Regulatory Actions Taken due to the Financial Crisis
Recovery and Resolution Plans
South Africa as a G20 member has to implement the Key Attributes of Effective
Resolution Regimes. There are a number of areas that need to be addressed in order to comply
with these standards, such as incorporating an explicit financial stability objective in the resolution
framework, expanding and strengthening resolution powers and formalising coordination
arrangements among regulators and authorities. These issues are currently being addressed as part
of the move to a ‘twin peaks’ regulatory model. In this model, the South African Reserve Bank
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(SARB) will be responsible for financial stability, prudential regulation and resolution, while the
Financial Services Board (FSB) for market conduct.
Another aspect of strengthening the resolution framework is the development of recovery
and resolution plans (RRPs) for all systemically significant financial institutions. The Bank
Supervision Department in the SARB has identified RRPs as one of its flavours-of-the-year
supervisory topics for banks for 2012. A phased approach is being adopted: all banks will be
required to develop recovery plans during 2012. These plans will be assessed by the Bank
Supervision Department for further refinement. The development of resolution plans is the
responsibility of the resolution authority, and will be addressed from 2013 onwards.
One particular aspect that South African banks were requested to address in their recovery
plans, and which will also feed into resolution plans, is the role of their branches and subsidiaries
in Africa. These entities are small in the South African context, but systemically significant in the
region.
Regulation of Over-the-Counter (OTC) Derivatives
The Financial Markets Bill provides the necessary enabling legislation for South Africa to
meet its G20 commitments on OTC derivatives. As an annexure to the Bill, National Treasury
released a consultation document setting out its proposals in this regard (Reducing the risks of
over-the-counter derivatives in South Africa). The paper proposes a phased approach to the
introduction of greater regulation and oversight of users and originators of OTC derivatives, the
required reporting of derivatives to a trade repository and the risk management and clearing of
certain OTC derivatives.
Financial Services Laws General Amendment Bill
The National Treasury has published for public comment the draft Financial Services Laws
General Amendment Bill, 2012. The Bill amends eleven financial sector laws to address
legislative gaps highlighted after the 2008 financial crisis and to align these laws with the new
Companies Act, 2008 and other legislation.
Credit Rating Services Bill
The National Treasury has published a bill that seeks to align South African regulation of
Credit Rating Agencies with international best standards and practice, including the International
Organisation of Securities Commissions (IOSCO) Principles, G-20 countries’ regulation and the
European Union’s equivalency requirement. The Bill will regulate credit rating services inside or
having effect inside South Africa. It will apply to credit rating services performed or published in
South Africa, and to any person that performs credit rating services or issues credit ratings that are
performed in South Africa. It also provides for the registration, duties and code of conduct of
credit rating agencies.
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SPAIN
As in previous years, the legislative activity that has taken place in Spain since the
preparation of the previous report has largely been as a result of the need to transpose into Spanish
law applicable European Directives. The most significant of these measures are the following:


Law 16/2011, of 24 June, which has incorporated the Directive 2008/48/EC, of 23 April,
on credit agreements for consumers and repealing Council Directive 87/102/EEC.



Law 21/2011, of 26 July, which has incorporated the Directive 2009/110/EC, o 16
September, on the taking up, pursuit and prudential supervision of the business of
electronic money institutions amending Directives 2005/60/EC and 2006/48/EC and
repealing Directive 2004/46/EC.



Law 25/2011, of 1 August, which has modified the Company Law and incorporated the
Directive 2007/36/EC, of 11 July, on the exercise of certain rights of shareholders in listed
companies.



Law 31/2011, of 4 October, which has modified the Law 35/2003, on Collective
Investment Funds to incorporate the Directives 2009/65/EC, of 13 July, on the
coordination of laws, regulations and administrative provisions relating to undertakings for
collective investment in transferable securities (UCITS), and 2010/78/EC, of 24
November, amending Directives 98/26/EC, 2002/87/EC, 2003/6/EC, 2003/41/EC,
2003/71/EC, 2004/39/EC, 2004/109/EC, 2005/60/EC, 2006/48/EC, 2006/49/EC and
2009/65/EC in respect of the powers of the European Supervisory Authority (European
Banking Authority), the European Supervisory Authority (European Insurance and
Occupational Pensions Authority) and the European Supervisory Authority (European
Securities and Markets Authority).



Law 1/2012, of 22 June, which has modified the Company Law to incorporate the
Directive 2009/109/EC, of 16 September, amending Council Directives 77/91/EEC,
78/855/EEC and 82/891/EEC, and Directive 2005/56/EC as regards reporting and
documentation requirements in the case of mergers and divisions.



Royal Decree-Law 5/2012, of 5 March, which has incorporated the Directive 2008/52/EC,
of 21 May, on certain aspects of mediation in civil and commercial matters.



Royal Decree-Law 10/2012, of 23 March, which has incorporated the Directive
2010/78/EC, of 24 November, amending Directives 98/26/EC, 2002/87/EC, 2003/6/EC,
2003/41/EC, 2003/71/EC, 2004/39/EC, 2004/109/EC, 2005/60/EC, 2006/48/EC,
2006/49/EC and 2009/65/EC in respect of the powers of the European Supervisory
Authority (European Banking Authority), the European Supervisory Authority (European
Insurance and Occupational Pensions Authority) and the European Supervisory Authority
(European Securities and Markets Authority).

In addition to the foregoing provisions, laws have also been enacted to respond to the
current difficult economic situation. With respect to financial matters, these laws correspond in
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certain part to the various agreements adopted by European Union bodies. The most significant of
these measures are the following:


Royal Decree-Law 8/2011, of 1 July, which adopted different measures regarding
mortgage loans, control of public expending and enhancement business activities.



Royal Decree-Law 20/2011, of 30 December, containing urgent measures in the budgetary,
tax and financial fields to reduce the public deficit.



Royal Decree-Law 2/2012, of 3 February, on the balance-sheet clean-up of the financial
sector, which establishes tougher requirements of additional provisions relating the real
estate exposures.



Royal Decree-Law 3/2012, of 10 February, on urgent measures to reform the labour
market.



Royal Decree-Law 12/2012, of 30 March, on establishing fiscal and administrative
measures to reduce the public deficit.



Royal Decree-Law 18/2012, of 11 May, on the balance-sheet clean-up and sale of the
financial sector’s real estate exposures, which establishes higher levels of provisions
relating the real state assets on banking’ balance-sheets.
Other laws that are worth mentioning are:



Law 32/2011, of 4 October, which modifies the Securities Markets Law to reform the
securities’ systems clearing, settlement and registering.



Law 38/2011, of 10 October, which modifies the Insolvency Law.



Royal Decree-Law 16/2011, of 14 October, which creates a single Deposit Compensation
Fund, mergering the three previous ones.



Order of the Economy Minister 3377/2011, of 28 October, on banking services’
transparency and clients’ protection.

SWEDEN
Market Developments
Growth in the first quarter was surprisingly buoyant both in Sweden and in parts of the euro
area. It coincided with the rising optimism observable on financial markets and in many
confidence indicators early in the year. But during the second quarter the euro crisis escalated
again, with falling stock prices and declining confidence indicators as a consequence. At the same
time, economic indicators for the US and the major emerging economies have weakened.
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The lacklustre tendency in other countries has dampened Swedish exports considerably
since the end of 2011. But in the first quarter of this year, investment surged; together with a
somewhat faster than normal increase in household consumption, this resulted in GDP growth of
0.8 percent compared with the preceding quarter. To some extent the growth in investment is
attributed to temporary factors. The renewed concern about the development of the central
government debt crisis will hamper growth in consumption as well as investment in the next few
quarters.
Concern about the debt crisis is also continuing to impact the financial markets to a large
degree. The Riksbank’s analysis shows that the major Swedish banks are financially strong at
present, despite the financial unease. The Riksbank’s assessment is that the banks’ earnings will
increase and that the overall debt servicing ability of the banks’ borrowers is good.
Despite the measures taken by central banks and governments to stabilise the situation,
uncertainty over developments in several euro-area countries increased during the spring. To
obtain a lasting improvement, it is therefore necessary for the countries with sovereign debt
problems to manage their public finances in a credible and sustainable way and to implement
necessary structural reforms. Many banks in the euro area also need to strengthen their capital
adequacy.
The four major Swedish banks, which jointly represent about 70 per cent of the domestic
market and also have considerable activities outside Sweden, are well capitalised in an
international comparison and would, according to the Riksbank’s stress tests, be able to cope with
much weaker economic development in the period ahead. The banks also have only limited
exposures to the euro-area countries with sovereign debt problems. These factors have contributed
to boosting market confidence in the major banks and to the banks thus having good access to
wholesale funding. Despite the fact that the resilience of the banks is good at present, their access
to funding could be affected if the situation in the euro area gets worse. This is because the major
banks largely use wholesale funding, which has proved to be volatile during periods of financial
stress.
Household Loans
In 2011 and during the early months of 2012, household borrowing increased at a slower
rate than previously. Several factors contributed to this. The two most important factors are
probably that mortgage rates increased and that the banks’ lending has become more restrained as
a result of Finansinspektionen’s mortgage cap of 85 per cent LTV. However, it is likely that the
unease concerning public finances in the euro area and the low level of consumer confidence have
also contributed to the slower rate of increase in household borrowing.
The mortgage cap has contributed to a fall in the households’ loan-to-value ratio, which has
declined for the first time since the early 2000s. Finansinspektionen’s report on the Swedish
mortgage market reveals that 14 per cent of new borrowers have a loan-to-value ratio of exactly 85
per cent. This indicates that the mortgage cap has acted as a binding restriction for these borrowers.
The mortgage cap has probably also affected housing prices. The reason for this is that the
mortgage cap restricts the extent to which households can borrow, which means that first-time
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buyers must save more capital before they are able to buy a dwelling. It can also restrict the
possibility of households that are already established on the housing market to move to a larger
dwelling. The mortgage cap can thus reduce the opportunities of the households to climb the
property ladder and there are studies that indicate that this can reduce housing turnover and lead to
lower housing prices
Corporate Loans
The Swedish companies’ demand for loans has declined in line with the slowdown in the
economy. This is mainly because the companies are waiting to see how the situation develops
before making new investments. The slowdown in the Swedish economy is also expected
to be more prolonged than predicted.
Activity on the commercial property market is declining in line with the slowdown in the
economy. The decline in activity was particularly tangible in the fourth quarter of 2011 when, for
example, transaction volumes fell by almost 40 per cent compared to the same period in 2010.
Weaker growth is also expected to lead to a slight fall in transaction volumes in 2012 compared to
the previous year. It is mainly foreign investors that continue to sell more properties in Sweden
than they buy. This has been a persistent trend since 2009 and, consequently, foreign investors
accounted for a much smaller proportion of the transaction volumes in early 2012 than has been
the case previously. The fact that the Swedish property market has developed well despite the
shrinking of the foreign investor base indicates that demand from domestic investors is strong.
Lending and Credit Risk
The major part of the banks’ lending relates to loans in the Nordic countries. The
geographical distribution of the lending differs, however, from bank to bank. The major Swedish
banks’ have only limited exposures to countries in the euro area with sovereign debt problems. In
total, the four major Swedish banks’ exposures to the central governments and public sectors in
Greece, Italy, Ireland, Portugal and Spain amount to SEK 1.7 billion. The respective banks’
exposures to the central governments and public sectors in these countries constitute 0-0.7 per cent
of each bank’s Core Tier 1 capital.
The loan losses of the Swedish banks are still at a low level. The banks have been able to
limit their loan losses thanks to major recoveries and reversals of earlier provisions over recent
quarters. Total credit losses amounted to just over SEK 6 billion over the last four quarters, which
corresponds to 0.09 per cent of the banks’ total lending to the public. In Sweden, loan losses from
mortgage lending are largely non-existent.
The proportion of impaired loans has continued to decline. In total, impaired loans
amounted to 1.4 per cent of the major banks’ gross lending.
Earnings and Profitability
The major Swedish bank’s earnings, that is profits before loan losses, have been stable over
the last 12 months. The low interest rates recently have squeezed the part of the banks’ net interest
income that stems from their deposits, but this has been counteracted by higher lending margins
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and increased volumes for both deposits and lending. All in all, this has resulted in a slight increase
in net interest income, which is the most important income item for the banks.
The banks’ profitability measured as return on equity has declined in recent quarters.
Profitability is still higher than in 2009 and 2010, but lower than the average measured since 2001,
which is just under 15 per cent. One of the reasons for the decline in return on equity is that since
2009 the banks have had lower leverage than before the financial crisis of 2008. The explanation
for this is that the banks have increased the proportion of equity in relation to their liabilities, partly
through capital injections. This is in order to adapt to demands for higher capital levels from the
authorities as well as from the banks’ investors.
Capital
Swedish banks are well capitalised in an international comparison. Since the autumn of
2008, the Swedish banks have taken several measures to increase their capital ratios. They have,
for example, increased their capital with the help of retained earnings. Three of the banks also
conducted rights issuances in 2008 and 2009. The banks have also reduced their risk-weighted
assets in several ways. For instance, the proportion of corporate loans, which have a relatively high
risk weight, has declined in favour of mortgages, which have a much lower risk weight. In addition,
lending in countries with a higher credit risk and thus a higher risk weight, for example the Baltic
countries, has declined.
The implementation of new capital adequacy regulations will begin in Sweden on 1
January 2013. Under these regulations, the capital requirements governing the major Swedish
banks will be tightened compared to previous regulatory frameworks and the levels in the Basel III
Accord. In order for the banks to avoid restrictions on their share dividends, they must also have a
buffer of CET 1 capital over and above the minimum capital requirement. The size of this buffer is
partly determined by the countercyclical capital buffer, which in turn depends on how the
aggregated risks in the financial system develop over time. The level of the countercyclical capital
buffer should be stipulated by the relevant authorities on the basis of both quantitative and
qualitative assessments.
Funding
The Swedish banks have continuously reduced their liquidity risks in recent years. The
reduced risks can be seen, for example in the Riksbank’s structural liquidity measure, which is
similar to the Basel III measure the Net Stable Funding Ratio (NSFR). The improvement in the
structural liquidity measure is explained by the fact that the banks have actively increased the
proportion of long-term wholesale funding, that is funding at a maturity of more than one year. The
Swedish banks have also increased their resilience against temporary disruptions on the financial
markets by gradually increasing their liquidity buffers.
Half of the Swedish banks’ funding consists of deposits and half of wholesale funding.
Wholesale funding consists mainly of issued securities. The long-term component of wholesale
funding consists of bonds, primarily covered bonds, while the short-term component mainly
consists of certificates of deposits and commercial papers in foreign currencies. Borrowing on the
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interbank market is primarily to be regarded as a part of the banks’ short-term liquidity
management, but it is also a part of short-term wholesale funding.
The market for covered bonds is important to the banks’ long-term wholesale funding.
Approximately half of the banks’ total wholesale funding consists of covered bond issuance and
the majority of these bonds are Swedish. The outstanding stock of Swedish covered bonds
amounts to almost SEK 1,700 billion. Approximately 75 per cent of this sum is denominated in
Swedish kronor, 20 per cent in euros and the remainder in other foreign currencies such as US
dollars and Swiss francs.
The Swedish covered-bond market is relatively efficient. This applies to covered bonds
issued in Swedish kronor and to those issued in other currencies, mainly the euro. The funding cost
is only marginally different between the Swedish banks. On the other hand, the banks’ costs for
issuing covered bonds with longer maturities continue to be considerably higher than the cost of
issuing bonds with short maturities. One explanation is that after the financial crisis investors have
been less willing to assume the liquidity and credit risks associated with owning securities with
long maturities.
In an international perspective the Swedish banks have a good credit rating though and
they have therefore been able to increase the maturities of their unsecured bonds in recent years
Liquidity Management
Risk premiums on global interbank markets have fallen. The decline has been most
obvious in the euro area, which reflects the fact that market uncertainty decreased after the ECB
euro loans were introduced and after the cost of borrowing in US dollars decreased for the banks in
the euro system. The loans have made it easier for the banks in the euro system to gain access to
funding, thus reducing the uncertainty of the liquidity situation of these banks.
The risk premium on the interbank market has also declined in Sweden. This is partly
because Swedish banks have become more willing to lend to each other in Swedish kronor at short
maturities. The Swedish repo market has functioned well. A sign of this is that turnover on the repo
market was higher in early 2012 than in the same period in previous years. This is also confirmed
by the responses in the risk survey conducted by the Riksbank in April.

SWITZERLAND
Overall, 2011/2012 was a positive year for the Swiss economy and Swiss banks, although
the world-wide economic environment remained challenging. The Swiss budget was balanced and
national debt remained on a low level compared to other countries. Swiss banks proved again to be
solid and profitable in the last year, as is underlined by ample credit, low CDS spreads and high
capital levels. In its Financial Stability Report 2012, the Swiss National Bank (SNB) recommends
to the two big banks to increase their loss-absorbing capital. The SNB also highlights the risks
stemming from a fall in house prices. Particular challenges arise from the strong Swiss franc that is
affecting the export-oriented Swiss economy and the profitability of banks, especially the wealth
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management business. The SNB introduced a minimum exchange rate CHF of 1.20 per Euro in
September 2011 to ease the pressure on the Swiss economy.
Swiss banking regulation continues to be in line with international standards. With respect
to capital requirements, Swiss requirements will be among the highest globally, especially for the
two systemically important institutions.
Financial Centre Strategy
The Swiss Bankers Association (SBA) reacted already in 2009 with the 2015 Financial
Centre Strategy to the current challenges (economic development, tax policy, regulation). The
“2.020 Strategy” adopts an even longer view and examines how and by which means the Swiss
financial centre should and can position itself after 2020.
The 2.020 Strategy is based on a study published in 2011 as well as on the financial centre’s
values, which were re-defined last year. The core businesses of the Swiss financial centre will
remain cross-border private banking and retail banking, but in addition, activities in the emerging
markets, asset management, commodity trade finance and sustainability/green economy should be
further developed. The Swiss financial centre of the future will distinguish itself through stability
and legal security. Its universality translates into a comprehensive range of products and services
provided by banks in Switzerland, both locally and globally. In carrying out these activities, the
banks will act in line with international standards, act responsibly towards clients, the environment
and society, and distinguish themselves in particular through excellent service in terms of the
varied needs of their clientele.
Tax Issues
Double Taxation Agreements
By adopting OECD 26 in full, Switzerland committed to providing administrative
assistance in the case of tax evasion and tax fraud. In the past year, further double taxation
agreements (DBAs) were amended to this end. In the spring of 2012, Switzerland could therefore
boast the revision and implementation of almost 20 DBAs and the signing and submission to
Parliament of nearly 15 DBAs. In total, Switzerland has signed 35 amended or newly negotiated
DBAs in the space of three years.

Withholding tax agreements with Germany, United Kingdom and Austria
In autumn 2011, Switzerland signed withholding tax agreements with Germany and the
United Kingdom. Supplementary protocols signed in March 2012 and April 2012 amended the
agreements. Additionally, a further agreement was concluded with Austria in April 2012. The
withholding tax agreements have the objective to regularize untaxed assets deposited in
Switzerland and to ensure a regular tax payment on investment income for the future. Taxes due
are deducted without the identity of the account owner being revealed. As a result, assets of
German, British and Austrian clients are automatically tax conform, while the financial privacy of
the client remains intact. The agreements are an equivalent alternative to the automatic exchange
117

Institute of International Bankers

Global Survey 2012

of information. The Swiss parliament already gave its approval to the agreements; whereas the
ratification process in the respective other signing countries is still underway. The agreements are
planned to enter into force in 2013. As soon as the ratification processes of the agreements are
completed, Switzerland is ready to negotiate similar agreements with other EU member states.
Swiss/US tax issues
In 2011, the US started investigations against eleven banks in Switzerland; one bank was
indicted. The assumption in the US is that from 2009 onwards, various former US clients of UBS
moved their assets to other banks in Switzerland and their assets remained undeclared as a result.
In the efforts to resolve the tax dispute, the Swiss authorities are prepared to provide
administrative assistance in tax matters to the US authorities. Second, the eleven Swiss banks
under investigation each seek settlements with the US authorities. Third, the Swiss government is
seeking a comprehensive agreement with the US that would put an end to the matter for all banks
and thus result in an all-encompassing settlement of the tax dispute. In this matter, the SBA
advocates a fair solution ensuring that the costs and administrative efforts involved remain
reasonable for Swiss banks. A definitive solution must be found for all banks in Switzerland, and
this solution must respect existing Swiss laws.
Capital Requirements for Swiss Banks
In reaction to the financial crisis, the Swiss Financial Market Supervisory Authority
(FINMA) drastically increased the risk-weighted capital requirements for Switzerland’s two major
banks (Credit Suisse and UBS) in December 2008 and introduced an un-weighted leverage ratio to
be complied with by 2013. Meanwhile, the transposition of Basel III into the Swiss Capital
Adequacy Ordinance (CAO) and several FINMA circulars were being prepared by a National
Working Group under the lead of FINMA and with participation of the SBA. The revised CAO
and the circulars were adopted in June 2012 and will enter into force in 2013.
The new liquidity standards (BCBS Sound principles/LCR/NSFR) are going to be
implemented into Swiss law on the levels of an additional Ordinance by the Federal Council as
well as a new Circular by FINMA. Currently, a voluntary LCR test-reporting is conducted by
FINMA.
In September 2011, the Swiss parliament adopted the so-called “Too-Big-To-Fail”
package. These new provisions of the Banking Act allow for special requirements for systemically
relevant banks (“TBTF”-banks). The special requirements include higher capital requirements (up
to 19% total capital), more stringent liquidity requirements than for other banks, special risk
diversification rules and provisions on contingency planning. The principles that were previously
fixed in the Banking Act are now being specified in the CAO (capital and risk diversification rules)
and in the Bank Ordinance (contingency planning). The SBA essentially agrees to the proposals in
this field, but is reluctant on elements where the proposals go beyond the scope of the
recommendations of the "Too big to fail" Commission of Experts (final report of October 2010)
and the provisions of the revised Banking Act (2011 autumn session).
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In the broader context of systemic stability, a joint Expert Group of the Federal Department
of Finance, the Swiss National Bank (SNB) and FINMA has examined the rationale, potential
instruments and institutional settings for additional measures in the field of macroprudential
regulation and supervision and it presented its results in a report in March 2012. The group
proposed in particular the introduction of a countercyclical capital buffer. In a position paper
published in September 2011 as well as in a statement of January 2012 the SBA expressed consent
to the general idea of macroprudential regulation but indicated reserves concerning the details of
the propositions.
Another element of capital requirements that has been discussed intensely during the last
year concerns mortgage loans; see next section for details.
Mortgage Business
The SBA has amended the guidelines governing the examination, valuation and
management of mortgage-backed loans. The guidelines, which are an outstanding example of
self-regulation, constitute the basis for Swiss banks to grant mortgage loans. FINMA encouraged
the amendments to the guidelines in the interest of being prepared at an early stage for potential
extreme developments on the mortgage market. The amended guidelines entered into force on 1
January 2012. As the real estate market in certain parts of Switzerland continues to develop with a
dynamic sometimes seen as dangerous, further measures to avoid a bubble are discussed.
The Federal Council decided in June 2012 that mortgage loans with a loan-to-value ratio
exceeding 80 per cent are subject to higher capital requirements. The SBA published at the same
time an additional self-regulation concerning mortgage financing. It consists of the following two
minimum requirements to be fulfilled by the customer:



A minimum of 10% equity capital, not originating from occupational pension schemes.
Amortization of the mortgage loan within 20 years to 2/3 of the loan value.

In the case that a customer does not meet these requirements, and the bank is granting the
mortgage loan anyway, the highest risk-weighted capital requirements have to be applied by the
bank. By implementing this self-regulation, the banking sector makes a significant contribution to
the improvement of the strained situation in the real estate market. It will come into effect on 1 July
2012.
Depositor Protection
The measures for a higher depositor protection elaborated since 2008 were transformed
from emergency law into regular law in 2011. The core elements are:



an increase in the maximum amount of secured (“privileged”) deposits from CHF 30,000
to CHF 100,000 per depositor;
an additional privilege of up to CHF 100,000 for claims to bank foundations and the
treatment of vested benefits of such foundations as deposits from the pension plan holder
or insured person (the privilege thus being counted not per foundation but per holder);
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an obligation for banks to hold assets to the amount of 125% of the privileged deposits in
Switzerland to assure that banks have regular business activities there instead of collecting
deposits in Switzerland and transferring them immediately abroad;
the speeding up of disbursement in the event of a bank failure by possible immediate
payouts to depositors up to CHF 100,000 out of liquidity available at the insolvent
institution (previously limited to CHF 5,000 per depositor); and
an increase in the system limit (i.e., the total amount covered by the scheme) from CHF 4 to
CHF 6 billion.

Additionally, Swiss banks and securities dealers have to hold 50% of their liabilities concerning
depositor protection as special liquidity positions in their books.
Fight against money laundering
The FATF reviewed its recommendations regarding the fight against money laundering.
From a Swiss perspective, the addition of tax crimes to the list of predicate offences for money
laundering constitutes the most important change. The SBA expects that Switzerland will
transpose the recommendations into Swiss law, taking into account strict data protection
requirements.
International Sanctions on the Islamic Republic of Iran
Since 1990, Switzerland follows the international sanctions of the United Nations (UN).
Even if Switzerland is acting independently, it applies nearly always the resolutions of the UN by
participating at the sanctions area. The EU and the US have tightened their sanctions against the
Iranian regime since a certain time. In fleshing out the new sanctions, both EU and US went far
beyond the binding provisions of the applicable UN-Resolution. As a consequence, the legal and
reputational risks of companies operating in the Swiss financial market also increased. It should be
noted that, under certain circumstances, CISADA and the EU-Regulation have an extraterritorial
effect, i.e. it may also impact financial intermediaries domiciled in Switzerland. Banks outside the
US may for example be refused to correspondent banking services by American banks where they
knowingly facilitate significant transactions or render significant financial services on behalf of
US-listed IRGC (Iranian Revolutionary Guard Corps) persons and entities or for US-listed
financial institutions in connection with Iran’s proliferation activities. For this reason, Switzerland
and Iran have markedly reduced their bilateral economic cooperation. The Swiss government
cooperates with the US to freeze banking accounts and other financial assets belonging to
individuals involved in the Iranian nuclear program; Switzerland is committed to block the sale of
dual-use items. In January and December 2011, Switzerland expanded its unilateral sanctions
against Iran as well, according to CISADA and the EU-Regulation.

TURKEY
With reference to main banking indicators with a successful performance during the global
crisis, the Turkish banking sector continued its growth in real terms also in the concerned period
and supported the financing of economic activity. The banking sector has finalized the first half of
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2012 with strong indicators. It is predicted that the sector will preserve its strong capital structure
also with the Basel II regulations entered into force as of July 2012.
Regulatory Changes
New Turkish Code of Obligations
The New Turkish Code of Obligations numbered 6098 (the New TCO) and the Application
Code of the Turkish Code of Obligations published in the Official Gazette numbered 27836 on
04.02.2011. The New TCO took the place of the Code of Obligations numbered 818, published in
the Official Gazette numbered 359 on 29.04.1926 (the “Current TCO”). Article 648 sets forth that
the New TCO has entered into force as of 01.07.2012.
New Turkish Commercial Code
The New Turkish Commercial Code (New TCC) has come into effect as of 1 July 2012.
Amendments made to the New TCC in June were promulgated in the Official Gazette on 30 June
and became effective on 1 July 2012 as well. The Turkish Commercial Code has been regulating
business life in Turkey for almost 55 years. It was replaced with the New Turkish Commercial
Code. The New Code has been enacted and is ready to guide Turkey into the future, responding to
major changes and developments in the local and global business environment.
Cheque Law
Cheque Law No. 5941 has been amended by the Law No. 6732 published in the Official
Gazette dated February 3, 2012 and numbered 28193. The Turkish Grand National Assembly
Justice Commission explained the grounds for the amendment of the Cheque Law numbered 5941
as follows: “It is required to comply with the principle of proportionality by the restriction of the
fundamental rights and freedoms; this principle is regulated in the 13th Article of Constitution.
The principles of the criminal law that the sanctions stated in the Turkish Penal Code numbered
5237 shall be proportionate and shall be the ultimate remedy as per the principles arising from the
Article 13 of the Constitution. The criminal law shall be enforced, when it is inevitable in terms of
the procurement of the social peace. Penalizing economic crimes are against the principles stated
above, besides it causes damages to people’s business lives and it makes it nearly impossible for
the people to pay their debts. Besides these, another important issue is that conflicts arising from
the valuation of a ‘bad cheque’ crime constitute a huge proportion of the heavy work load of the
judiciary. Therefore, the application of an administrative sanction in the form of a prohibition of
issuing a cheque and opening a cheque account seemed like a more favourable solution. With these
planned amendments, it is aimed to stop the existing discommodities due to the application of a
legal sanction to the life act, to activate the justice, to make it work quickly and efficiently.”
Amendment to the Communique on Legal Reserves
The Communiqué on Legal Reserves (the Communiqué) which was published in the
Official Gazette dated November 16, 2005 and numbered 25995, has been amended by the
Communiqué enacted by the Central Bank of the Republic of Turkey (published in the Official
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Gazette dated September 12, 2011 and numbered 28052) which abolished the gold reserve
accounts among the deductible items enumerated under Article 4.
The Communiqué has been amended by the: (i) Communiqué (published in the Official
Gazette dated October 6, 2011 and numbered 28076); (ii) Communiqué II (published in the
Official Gazette dated October 7, 2011 and numbered 28077); (iii) Communiqué III (published in
the Official Gazette dated October 28, 2011 and numbered 28098) (iv) Communiqué IV
(published in the Official Gazette dated November 2, 2011 and numbered 28103); and (v)
Communiqué V (published in the Official Gazette dated November 4, 2011 and numbered 28105)
(collectively the “Communiqués”)
Whereby the legal reserve ratio regarding: (i) FX demand deposits, future deposits and FX
private current accounts, deposits/participation accounts up to one month, up to three months, up
to six months and up to one year maturities has been decreased to 11%; and (ii) FX
deposits/participation accounts with a one year or longer maturity and cumulative FX
deposits/participation accounts has been decreased to 9%.
The legal reserve ratio for other foreign currency liabilities of banks regarding (i) future
transactions up to a one year maturity has been set at 11%, (ii) future transactions up to three years
maturity has been set at 9% and (iii) future transactions with a maturity of more than three years
has been set at 6%.
Additionally, the legal reserve ratio for accounts in Turkish lira has been set at (i) 11% for
demand and future deposits and private current accounts and future/participation accounts with
maturities of up to one month and three months and (ii) 8% for future/participation accounts with a
maturity up to six months.
Furthermore, banks are required to set aside their mandatory reserves in their accounts kept
by the Central Bank of the Republic of Turkey in Turkish lira for their Turkish lira liabilities and in
US dollars and/or in Euro for their liabilities in foreign currency. However, pursuant to Article 6 of
the Communiqué, banks may set aside 40% of their Turkish lira liabilities in foreign currency and
10% of their Turkish lira liabilities in gold.
The Communiqué has been amended via the Communiqué enacted by the Central Bank of
the Republic of Turkey (published in the Official Gazette dated May 12, 2012 and numbered
28290) has extended the definition of deductible items prescribed under Article 4. Local banks and
headquarters and branches of banks established by international agreements are no longer subject
to mandatory reserves. The other amendment was realized by the Communiqué enacted by the
Central Bank of the Republic of Turkey (published in the Official Gazette dated May 31, 2012 and
numbered 28309) modifying the calculation of mandatory reserves prescribed under Article 6.
The Regulation on Principles and Procedures regarding Auditing Principles
Published in the Official Gazette dated January 13, 2010 and numbered 27461, envisaged
the terms and conditions of the auditing principles to be abided by independent auditing
institutions. Article 12 of the Regulation has been amended (published in the Official Gazette
dated July 26, 2011 and numbered 27270) whereby the authority of Banking Regulation and
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Supervision Agency to temporarily revoke the authority of the independent auditing institution in
case of the repetitive failure to abide by the Regulation has been abolished.
Regulation on the Calculation and Evaluation of the Capital Adequacy of Banks
Published in the Official Gazette dated July 28, 2012 and numbered 28337, enacted by the
Banking Regulation and Supervision Agency (BRSA), aims to regulate the procedure and basis of
banks holding sufficient consolidated and nonconsolidated equity capital against damages.
According to this Regulation, capital adequacy and consolidated capital adequacy standard ratios
must be kept at a minimum 8%. If these ratios go below 8% they must be maintained within the
period that the BRSA will set.
Pursuant to this Regulation, the main amount subject to credit risk will comprise of
on-balance sheet assets, non-cash credits, covenants and the sum of total risk weighted financial
derivatives. The evaluations of credit rating agencies can be used in these calculations. This
Regulation provides that banks will use credit ratings conducted upon the borrower’s demand.
Ratings not subject to demand will be used in accordance with the Regulation on the Accreditation
and Activities of Credit Rating Agency. It also sets the risk exposure amount. For recognized
assets the risk exposure will signify 70% of the values in the balance of the funds used from
participation accounts and for other assets, the values in the balance. Banks will be obliged to
calculate capital requirements for currency/exchange risks on the basis of all their foreign
exchange assets and obligations and financial derivatives bearing currency/exchange risk. In the
calculation of equity, capital requirements will not be taken into account for the
currency/exchange risk regarding foreign currency assets deducted from the capital.
Regulation on the Internal Systems of Banks
Published in the Official Gazette dated July 28, 2012 and numbered 28337, it aims to
regulate the internal control, internal audit and risk management systems of banks and their
operation. The Regulation abrogates the Regulation on the Internal Systems of Banks (published
in the Official Gazette dated November 11, 2006 and numbered 26333). Main innovations concern
the internal evaluation of capital requirement, risk management operations and the reporting of
risks.
The Regulation comprises detailed provisions on the internal evaluation process, which
must incorporate all types of important risks and should be regularly performed (at least once a
year). Strategic plans and their relation to macroeconomic factors must be taken into account in
this process, making the evaluation forward-looking. Different aspects of risk management and
their guidelines have been regulated as well. These include credit, market, liquidity, interest rate,
concentration, securitization and country and transfer risks, as well as operational, adversary and
residual risks. In the frame of risk management, banks must have a reporting system that allows
risk exposure to be efficiently analysed and evaluated. The information reports on market, credit
and operational risks should cover are specified in the Regulation.
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Amendments to The Regulation on the Authorisation and Activities of Institutions to perform
External Audit in Banks
Published in the Official Gazette dated November 11, 2006 and numbered 26333, lays
down the principles and procedures governing the authorisation, activities and revoking powers of
the external audit institutions that conduct external audits in banks. This regulation has been
amended (published in the Official Gazette dated July 26, 2011 and numbered 27270) whereby
certain articles in relation to the (i) principle of independence and cases eliminating independence,
(ii) revocation of power, (iii) effectiveness of external audit, (iv) obligations of the authorised audit
institution, and (v) submission of external audit reports have been amended.
New Communiqué Regarding Corporate Governance Principles
The Capital Market Board (CMB) has been authorized by Decree Law No. 654 (published
in the Official Gazette dated October 11, 2011 and numbered 28081) to determine and implement
corporate governance principles in capital markets and publish communiqués.
Accordingly, the CMB introduced Communiqué Serial/No IV/54 on the Determination
and Implementation of Corporate Governance Principles (published in the Official Gazette dated
October 11, 2011 and numbered 28081, 2.bis) which stipulates the obligation for ISE National-30
Index companies (excluding banks) to comply with some of the corporate governance principles.
Meanwhile, the corporate governance principles of the CMB have been revised and attached in the
annex of the Communiqué.Furthermore, the CMB introduced a new communiqué on the same
matter to increase the scope. On December, the Communiqué Serial/No IV/56 on Principles
Regarding the Determination and Application of Corporate Governance Principles (published in
the Official Gazette dated December 30, 2011 and numbered 28158) has entered into force. As a
result, all listed companies are obliged to be in accordance with the corporate governance
principles determined by the CMB. The communiqué stipulates various provisions including
changes in the structure of boards of directors and the authorities of general assemblies, and the
obligatory presence of an independent member of the board.
The Communiqué Serial: IV, No: 56 on corporate governance principles which applies to
companies listed on the Istanbul Stock Exchange (“ISE”), has been revised by the CMB via an
amendment published in the Official Gazette dated February 11, 2012 and numbered 28201. The
important amendments are as follows:


At least half of independent directors shall either be domiciled in Turkey or shall stay in
Turkey for more than six months in a calendar year. Prior to the amendment, this condition
was required for all independent directors.



Important amendments have been introduced for significant transactions (e.g. transferring
or renting out all or a significant portion of company assets, establishing rights in rem on
all or a significant amount of company assets, and granting privileges to third parties or
changing the scope and subject of already provided privileges), which can be directly
executed if the majority of independent directors provide their consent. General assembly
approval is required if the majority of independent directors do not approve such
transactions and the BoD insists. The CMB has also brought in certain disclosure
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requirements for these procedures. The requirement on the number of independent
directors representing the free float rate of the company has been abolished. The
amendment requires that independent directors shall comprise one-third of the BoD.
Further to the amendment, independent directors may be appointed for a term of up to three
years, instead of a period of three years. The amendments also include the requirement to
appoint a woman to the BoD of a listed company.
Amendment to the Council of Ministers Decree on Resource Utilisation Support Fund
Resource Utilisation Support Fund (RUSF) imposed by the Decree of the Council of
Ministers of Turkey (Decree No. 88/12944) has been amended by the Decree of the Council of
Ministers of Turkey (Decree No. 2011/2519) wherein it is stipulated that the importation of
electricity and any credit/loan obtained for the financing of such shall be exempt from RUSF.
Some Measures Adopted By Banking Regulation and Supervision Authority (BRSA)
General reserve ratios of consumer loans for the banks whose ratio of consumer loans
amounts to above 20 percent of the total loans and banks whose non-performing loans were above
8 percent (that is excluding the automobile and housing loans) were increased in June 2011
Various different limitations were imposed on risk growth of the sector. Shock change
scenarios were prepared so as to ensure that the probable loss does not exceed 20 percent of
shareholders’ equity in case of a shock. General reserves ratio was elevated in 2011. Also,
distribution of profit with a prior consent of BRSA was maintained and continued.
Market Developments
The number of banks operating in Turkey was 48 of which 4 were participation banks.
Total number of deposit banks and development and investment banks decreased by 1 to 44
through the merger of Fortis Bank A.Ş. with Türk Ekonomi Bankası A.Ş.
Out of total deposit and development and investment banks, 31 of the banks were deposit
banks, and 13 were development and investment banks. The Savings Deposits Insurance Fund
(SDIF) owned 1 bank.
Branch network continued also to expand and the number of employees increased as well
in the concerned period.
Basel II
The study for Harmonizing the Capital Measurement and Capital Standards in
International Level, known as Basel-II was conducted in accordance with EU regulations also in
Turkey. Pursuant to the Banking Regulation and Supervision Board Resolution dated February 24,
2011 number 4099, it was announced that a parallel implementation process was introduced as
from July 1st, 2011 until June 30, 2012, with the aim of ensuring that both banks and credit
customers are accommodated healthily to the innovations brought by Basel II to capital adequacy
measurement and especially to the calculation of credit risk.
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Within this period, necessary calculations were realized by banks by taking into
consideration the Draft Regulation on Measurement and Evaluation of Banks’ Capital Adequacy
and the Attachments thereof, but also the Draft Communiqués relating to this Draft Regulation
published in the website of the Banking Regulation and Supervision Agency (BRSA) and the
reports including the details of these calculations were sent to the BRSA. The opinions submitted
to the BRSA concerning these drafts within the mentioned period were reviewed to give them their
final shape.
Following the termination of the parallel implementation process on June 30, 2012, the
“definitive” implementation process has begun as of July 1st, 2012 and the final Basel II
regulations were published in the Official Gazette number 28337 dated June 28, 2012.

UNITED KINGDOM
Key Regulatory Developments
Independent Commission on Banking
The Independent Commission was set up by the incoming Coalition Government to
consider the structure of the UK banking sector, and look at structural and non-structural measures
to reform the banking system and promote competition. Following a consultation process on an
earlier ‘issues paper’ the Commission published its interim report on 11th April, 2011
recommending that:





Systemically important banks be required to hold more capital than Basel III minimum
requirements, though crucially it adds that this should not mean UK banks holding more
capital than international standards providing they have a credible resolution plan;
UK retail banking activities within a universal bank be ‘ring-fenced’ within a separately
capitalised subsidiary supported by a minimum of 10 per cent core Tier 1 capital and
enabling limitations to be placed on the financial links between the ring-fence and the rest
of the group; and
Further measures be pursued in order to improve competition in UK banking, including the
enhancement of existing divestiture programmes, improvements to accounts switching and
other measures to remove barriers to entry, and a statutory obligation for the new Financial
Conduct Authority to promote competition.

The Commission published its final report on 12 September 2011 and the Government
issued a response paper in December. This set out further detail of the Government’s plans and the
timetable for implementation. Comments on these proposals were sought from industry and wider
stakeholders and the Government published a white paper setting out final proposals to be
incorporated in the Banking Reform Bill 2012-13 on 14 June 2012.
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Reform of the Regulatory Architecture
The coalition Government has set out proposals to replace the UK’s existing ‘tripartite’
approach to the regulation of financial services and financial stability with a new regulatory
structure. The Government proposes three key institutional changes:




A new Financial Policy Committee will be established in the Bank of England, with
responsibility for macro-prudential regulation, or regulation of stability and resilience of
the financial system as a whole;
Micro-prudential regulation of financial institutions that manage significant risks on their
balance sheets will be carried out by an operationally independent subsidiary of the Bank
of England, the Prudential Regulation Authority; and
Responsibility for conduct of business regulation across the entire spectrum of financial
services will be transferred to a new specialist regulator, the Financial Conduct Authority.

The Financial Services Bill 2010-12 which enacts these changes is currently making its
way through Parliament and can be expected to become law later this year. In advance of the
passing of the Financial Services Bill, the FSA has already been restructured internally to reflect
its future shape and a shadow Financial Policy Committee has been established at the Bank of
England, to begin the macro-prudential monitoring role foreseen for it. Its initial task is to produce
the Bank’s biannual Financial Stability Report and to participate in the international dialogue on
the development of macro-prudential tools. The new system is expected to become fully
operational in April 2013.
Bank Levy
The UK bank levy has been in effect from 1 January 2011, applying, where relevant
aggregate liabilities amount to £20 billion or more, to:




The consolidated balance sheet of UK banking groups and building societies;
The aggregated subsidiary and branch balance sheets of foreign banks and banking groups
operating in the UK; and
The balance sheets of UK banks in non-banking groups.

To ensure the Bank Levy raises at least £2 ½ billion each year, and takes account of the
benefit to the banking sector from the additional reductions in corporation tax, the full Bank Levy
rate increases from 0.088 per cent to 0.105 per cent from 1 January 2013. The half rate for
chargeable equity and long term chargeable liabilities will be increased from 0.044 per cent to
0.0525 per cent.
Basel III in the European Union
As at the time of writing, the draft Capital Requirements Directive IV and Capital
Requirements Regulation, the European Union’s version of Basel III, are being negotiated by the
European Commission.
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The CRD has legal force in the EU, and covers about 9000 credit institutions and
investment firms. Directive text has to be “transposed” into the national legal system. Regulation
can be applied directly. In addition to the rules from Brussels, the European Banking Authority
(EBA) has been mandated to write “binding technical standards” to fill in the gaps, often where
there was no political consensus.
Enhanced Liquidity Regime
The FSA published its own liquidity rules issued in October 2009. The regime introduced
tougher qualitative and quantitative standards, as well as new systems and controls, reporting
requirements and international management of liquidity. All aspects of the FSA Rules, other than
the quantitative rules for larger firms (known as Standard ILAS firms), were originally subject to a
staggered implementation between November 2009 and December 2010.
However, the FSA issued a Calibration Statement, effectively acknowledging that events
had been overtaken by the Basel III 2010 Liquidity Paper and accepting that the FSA would not
force its banks to follow a different regime. It has therefore decided to delay indefinitely
implementation of the quantitative aspect of the FSA rules. However, firms are still required to
produce an Internal Liquidity Adequacy Assessment (ILAA), and comply with the overall
liquidity adequacy rule, which requires firms to assess for themselves what constitutes sufficient
quantity and quality of liquidity resources.
The FSA “will continue to conduct supervisory reviews of individual firms’ ILAAs which
assess their compliance with that rule, and where necessary advise firms that it expects them to
hold liquidity reserves that differ in quality and quantity from those which they currently hold”.
The main differences between the 2010 Liquidity Paper and the FSA rules include the
following:




the FSA rules do require a liquid assets buffer which is driven off a supervisory approved
process which includes stress testing, and which considers the impact of an idiosyncratic
stress lasting 2 weeks, a market wide liquidity stress lasting 3 months and a combination of
the two (this approach obviously has conceptual similarities with the Liquidity Coverage
Ratio (LCR) though the duration for the stress is different to the 30 days and one year in the
Basel III 2010 Liquidity Paper).
the FSA’s test for liquid assets is tougher than the Basel III 2010 Liquidity Paper test in that
its focus is on government bonds, whereas highly rated corporate bonds and securities such
as covered bonds and bonds issued by US government sponsored entities (GSEs) such as
Fannie Mae and Freddie Mac are permitted as ‘level 2’ assets under the Basel III 2010
Liquidity framework.

The composition of level 2 liquidity assets is particularly important for UK banks as it does
not, for the moment, include good quality retail mortgage backed securities (RMBS). RMBS have
in the past funded about a fifth of total UK mortgage stock. In comparison GSEs ultimately
provide about half of mortgage finance in the US whereas covered bonds provide more than a
quarter of euro zone mortgage funding.
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Remuneration
While major changes to the domestic remuneration regime are now in place in the form of
the FSA’s Remuneration Code, the European Union’s CRD IV directive also contains provisions
around regulating remuneration. The European Commission and Presidency did not propose
remuneration provisions in their drafts of CRD IV, but the Parliament did. The key articles are as
follows:
Article 89: Institutions that benefit from government and ECB intervention
Key concern: It’s not clear what “exceptional government intervention” means.
Article 90: Variable elements of remuneration, including a 1:1 ratio between base salary and
bonus
Key concern: The de minimis trigger of EUR 100,000.00, which converts variable pay
from a deferral of 40% to 60% (over 3 – 5 years), compares with the FSA’s £500,000.00 or the
variable element forming 33% of the total pay. The FSA’s interpretation of that materiality will be
of some importance. Junior staff in staff in control functions (e.g. audit, risk and compliance)
could be brought into scope, which is probably not the intention. It’s also not clear what
“multi-year” means.
Article 91: Employee representation on the Remuneration Committee
Key concern: Neither shareholders nor employees, unless one counts executives, are
represented on boards, which are often becoming supervisory as the number of executives
dwindles. How could one choose the employee to sit on the board and/or remuneration committee
and would that person be willing to accept the liabilities that go with the appointment?
Elsewhere, HM Treasury has consulted on increasing disclosure around director
remuneration. Under the Project Merlin agreement on business lending commitments, the five
participating banks were required to publish (on an unnamed basis) pay details of the five
highest-paid executives below board level (board pay disclosure already being covered by CRD
III). The Government has consulted on increasing this requirement to all banks. In addition, the
Government’s Enterprise and Regulatory Reform Bill 2012-13 is proposed to set out further
measures on executive pay; it should be noted however that this is in a wider context than the
banking industry and extends to all industries.
Significant Market Developments
Financial Services Compensation Scheme Levy
The Financial Services Compensation Scheme (FSCS) and HM Treasury have agreed on
terms for refinancing loans to the FSCS for the bank failures of 2008/09. FSCS borrowed £20.4bn
from HM Treasury in 2008 and has made recoveries totalling more than £2.4bn from the failed
banks in the interim, to leave outstanding loans of £17.96bn to January 2012.
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With effect from 1 April 2012, the interest on the loans will increase from 12 month
£LIBOR plus 30 basis points to 12 month £LIBOR plus 100 basis points. This rate will be subject
to a floor equal to the Treasury’s own cost of borrowing as represented by the gilt rate for
borrowing of an equivalent duration.
The FSCS and HM Treasury have agreed the period of the loans will reflect the expected
timetable for FSCS to realise assets from the estates of Bradford and Bingley and the other failed
banks24. FSCS still expects to receive full repayment of the debt of £15.6bn owed to it by Bradford
and Bingley as the residual assets of the bank are wound up. The winding up of the estates of the
other failed banks are expected to realise around 80%-90% of the outstanding debt of £2.31bn over
the next three years.
Business Finance Taskforce
In 2010 the UK’s six largest banks launched a Taskforce to establish what the banking
industry could do to help businesses and repair its relationship with the wider economy. This
taskforce reported in October 2010 and since then the Taskforce has implemented a wide range of
initiatives designed specifically to help the start‐up and SME sector. Under the heading of ‘Better
Business Finance’ (BBF), they include:

24



Mentoring: BBF launched a new free network of business mentors which can be
accessed through an online portal (www.mentorsme.co.uk), making it easy for
businesses to find local mentors.



New appeals process: BBF banks have signed an independently monitored common
appeals process, through which businesses can request that their lending decision is
looked at again.



Face‐to‐face support: A series of roadshows took place across the country in 2011
giving businesses the chance to talk directly to the banking industry.



Signposting alternative sources of finance: BBF banks are committed to providing
guidance to businesses on new streams of funding – asset, trade or invoice finance
for instance – and assistance in sourcing alternative pools of credit.



Providing access to finance: Banks support the development of new and diverse
finance solutions and in May 2011 launched the Business Growth Fund, which
provides equity investments of £2 million‐£10 million to businesses with a turnover
of £5 million‐£100 million.



New ‘Finding Finance’ tool: The website ‐ www.businessfinanceforyou.co.uk ‐ went
live in March 2012 and brings into one place a wide range of finance providers
across Britain enabling businesses to more easily seek the finance they require.

Icesave, London Scottish, Heritable and Kaupthing Singer and Friedlander
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UNITED STATES
The period under review ended with more uncertainty than clarity about the regulatory
implementation of key components of the Dodd-Frank Act, which marked its second anniversary
of enactment in July 2012 with numerous missed rulemaking deadlines, most conspicuously the
final regulations implementing the “Volcker Rule” prohibitions on banks engaging in proprietary
trading and investing in, or sponsoring, private equity and hedge funds. Progress was made in
implementing the OTC derivatives reform provisions of the Dodd-Frank Act, but here too many
rules are yet to be finalized and there is uncertainty regarding cross-border application of the U.S.
regime. Meanwhile, long-awaited proposed regulations implementing the sweeping information
reporting and withholding provisions of the Foreign Account Tax Compliance Act (FATCA) were
unveiled in February 2012, and final regulations are anticipated to be released by year-end 2012.
Legislatively, a politically polarized Congress offered few clues as to how it might cut a deal to
avert a year-end “fiscal cliff” of tax hikes and drastic federal spending cuts that economists warn
could throw the United States back into recession.
Dodd-Frank Act Implementation
Following is a review of the implementation status of key aspects of DFA that are of particular
importance to foreign banking organizations operating in the United States.


Volcker Rule. The statutory deadline for finalizing implementing regulations was July 21,
2012, but Federal Reserve officials signaled earlier in the year that regulators would miss
the deadline. It is expected that final regulations will be issued before the end of 2012, but
even that is not viewed as a certainty. Meanwhile, in an April 19, 2012 policy statement,
federal regulators clarified that banking entities subject to the Volcker Rule will have the
entire two-year conformance period (until July 21, 2014) provided for by the statute to
bring their activities and investments into full compliance, but they emphasized that
banking entities are expected to engage in “good-faith efforts” to ensure that they are in
compliance with the Volcker Rule’s requirements by the end of the conformance period.
The extraterritorial overreach of the proposed Volcker Rule implementing regulations
drew an unprecedented torrent of criticism from foreign governments and regulators
around the world. A point of particular contention was the lack of an exemption for trading
in foreign sovereign debt similar to the exemption granted to the trading of U.S.
government debt.
The Institute of International Bankers (IIB) and the European Banking Federation (EBF)
focused on the extraterritorial aspects of the proposed implementing regulations in their
February 13, 2012 comment letter on the proposed rulemaking, pointing out that the
interagency proposal would extend the scope of the Volcker Rule to a broad range of
non-U.S. trading and fund activities that Congress specifically intended to exclude from its
scope, creating unintended negative effects inside and outside of the United States and
inappropriately imposing U.S. regulation on the home-country and other non-U.S.
activities of international banks. The letter requested that the agencies re-propose a new
rule based on the plain language and core policy objectives of the Volcker Rule – namely,
to reduce risks to U.S. taxpayers and U.S. financial stability.
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Enhanced Capital and other Requirements for SIFI’s. The Federal Reserve Board
on December 20, 2011 issued a notice of proposed rulemaking implementing Sections
165 and 166 of DFA, which provide for enhanced prudential standards and early
remediation requirements for U.S. bank holding companies, including those
controlled by foreign banking organizations (U.S. BHC subsidiaries), with
consolidated assets of $50 billion or more, and nonbank financial companies deemed
systemically important. The Federal Reserve said it will address the application of
Sections 165 and 166 to foreign banking organizations (FBOs) in a separate proposal,
reflecting the difficult practical and legal issues involved in reconciling the
implementation of heightened prudential and remediation requirements with the
Fed’s existing regulatory framework for FBOs, existing international agreements, and
the home-country supervision of cross-border banking organizations. The FBO
version of the proposed regulations is expected to be issued no later than early in 2013.
In a comment letter on the December 2011 proposed rulemaking, the IIB urged the
Federal Reserve to use its statutory flexibility to apply the requirements of Sections
165 and 166 to U.S. BHC subsidiaries in a manner that recognizes that they are
affected by the home-country supervision and regulation of their parent foreign
banking organization.



Living Wills. The FDIC on September 13, 2011 approved a final “living will” rule,
and the Federal Reserve followed suit on October 17, 2011. The joint rulemaking was
issued in proposed form on April 12, 2011. Section 165(d) of DFA requires periodic
submission of resolution plans (“living wills”) and credit exposure reports by bank
holding companies with total consolidated assets of at least $50 billion and nonbank
financial companies that are designated as systemically significant. As reported in last
year’s Global Survey, the IIB strongly urged the agencies in a June 10, 2011 comment
letter to apply the $50 billion asset threshold to foreign banking organizations on the
basis of the assets of their U.S. operations, rather than their global assets. The IIB
noted in its submission that applying a global assets test to FBOs would produce a
result in which 98 out of an estimated 124 covered companies would be FBOs,
including many with relatively small U.S. operations that pose no systemic risk to the
United States. While the final rule applied the $50 billion asset threshold to FBOs
based on their global assets, rather than on their U.S. assets as advocated by the IIB,
most FBOs will be allowed to submit less detailed plans than under the initial
proposal.
In addition to allowing most FBOs to submit less detailed “tailored” plans, the final
rule provided for staggered deadlines for the submission of initial resolution plans
based on an institution’s U.S. nonbanking assets. The largest institutions - those with
total U.S. nonbanking assets of $250 billion or more - were required to submit their
initial plans by July 1, 2012. The deadline is July 1, 2013 for institutions with U.S.
nonbanking assets of $100 billion or more and December 31, 2013 for those with less
$100 billion.



OTC Derivatives/Swap Push-Out Rule. On July 6, 2012, the SEC approved final swap
definition rules and the CFTC followed suit on July 10th. The rules were published in the
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Federal Register on August 13th and become effective on October 12th, thereby triggering
the requirement to comply with the CFTC’s swap dealer registration rules (the SEC has not
finalized its registration rules for security-based swap dealers). In a September 10th
release, the CFTC clarified the timing of the registration rules. Entities with an aggregate
notional amount of swap dealing activities of more than the $8 billion (commencing with
swaps entered into on or after October 12, 2012) must register by no later than two months
after the end of the month in which they surpass the $8 billion de minimis level. For
example, if an entity reaches $8 billion in swap dealing the day after October 12, 2012,
then the entity would have to register within two months after the end of October, or by
December 31, 2012.
Prior to approval of the definition rules, the CFTC on June 29th approved for public
comment proposed interpretive guidance on the cross-border application of swaps market
reforms under DFA and a proposed exemptive order on phased compliance for foreign and
U.S. swap dealers. Comments on the proposed interpretive guidance were due August 27th
and comments on the phased compliance proposal were due August 13th. The IIB
submitted a comment letter on the proposed exemptive order on August 9th and filed a
comment letter on the guidance on August 27th.
The proposed interpretive guidance applicable to swap dealers (i) provides a definition of
“U.S. person” that treats a foreign affiliate or subsidiary of a U.S. person as a non-U.S.
person even where the affiliate’s or subsidiary’s swap-related obligations are guaranteed in
whole or in part by the U.S. parent (but comments were requested on whether “U.S.
person” should include a foreign affiliate or subsidiary that is guaranteed by a U.S. parent);
(ii) provides guidance regarding cross-border application of the de minimis exception to
swap dealer registration that, among other things, would permit non-U.S. persons to
conduct swap dealing activities with registered U.S. swap dealers outside the United States
(through their foreign branches) without triggering registration as a swap dealer as a result;
(iii) distinguishes between “entity level” and “transaction level” requirements for purposes
of applying to swap dealing activities outside the United States the regulatory requirements
applicable to registered swap dealers under the Commodity Exchange Act (the “CEA”);
(iv) would create a “substituted compliance” regime for certain such entity level and
transaction level requirements; (v) describes the process by which the CFTC would make
“substituted compliance” determinations; and (vi) addresses the application of the clearing,
trade execution, and certain reporting and recordkeeping provisions under the CEA to
cross-border swaps involving one or more counterparties that are not swap dealers.
In its August 27th submission, the IIB expressed support for the CFTC’s efforts to
categorize its rules into transaction-level and entity-level requirements and its proposal for
a regime of “substituted compliance” by non-U.S. registrants, but the letter raised concerns
that various aspects of the proposal would likely conflict with foreign rules and thus
impede cross-border market participation and regulatory coordination. The IIB comment
letter contains a number of recommendations, including with respect to the “U.S. person”
definition, to address these concerns.
As applied to swap dealers, the proposed phased compliance exemptive order would
provide non-U.S. swap dealers (including overseas affiliates of U.S. dealers) and U.S.
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swap dealers (including their overseas branches) temporary, conditional relief from
certain entity level and transaction level requirements of the CEA with respect to their
swap activities outside the United States. As described by CFTC Chairman Gensler in his
supporting statement, the proposed exemptive order is intended to enable market
participants to comply with the DFA’s swap dealer requirements in an orderly fashion and
allow time for the CFTC to consider comments on and finalize the proposed interpretive
guidance.
In its August 9th comment letter, the IIB requested modification of the exemptive order to
provide targeted interim relief from certain aspects of the CFTC’s registration and
definitional rules, including in particular from the aggregation component of the swap
dealer $8 billion de minimis exception. In addition, the IIB letter argues that the exemptive
order should: modify the definition of “U.S. person”’; exempt transition affiliates; narrow
the scope of the registration process for non-U.S. registered swap dealers; delay
provisional registration until a reasonable period after the exemptive order is issued; not
require detailed compliance plans; and modify swap data repository (SDR) and large trader
reporting requirements for transactions facing non-U.S. persons.
Swap Push-Out Rule. In written statements and testimony before House and Senate
hearings on implementation of the OTC derivatives provisions (Title VII) of the
Dodd-Frank Act, the IIB discussed the unequal treatment accorded to foreign banks under
the swap push-out provision (Section 716), and needed revisions to the definition of “swap
dealer” that would allow uninsured U.S. branches/agencies of foreign banks, like
FDIC-insured depository institutions, to enter into swaps with customers as an adjunct to
their loan origination activities without having to register as a swap dealer.
In a bipartisan voice vote, the House Financial Services Committee on February 16, 2012
approved H.R. 1838, the “Swaps Bailout Prevention Act,” which favorably addresses
Section 716 by, among other things, providing uninsured U.S. branches and agencies of
international banks parity of treatment with U.S. banks. The House Agriculture
Committee was scheduled to hold a May 17th markup of H.R. 1838 and other swap-related
legislation, but the session was indefinitely postponed in the wake of the JPMorgan Chase
trading loss. The IIB continues to pursue possible solutions to the discriminatory effects of
the swap push-out provision.


FX Swaps/Forwards. As reported in last year’s Global Survey, the Treasury Department
on April 29, 2011, issued a notice of proposed determination to exempt foreign exchange
swaps and forwards from the definition of “swap” under the Commodity Exchange Act.
The IIB and other trade associations filed a joint comment letter on June 3, 2011in support
of the proposed determination. As of early October 2012, Treasury had not yet made a
final determination as to the proposed exemption.



Market Risk Capital Rules – In June 2012 the Federal bank regulatory agencies adopted
final rules amending their market risk capital requirements for banking organizations with
significant trading activities to incorporate the provisions of Basel 2.5, as modified to
reflect the provisions of Section 939A of the Dodd-Frank Act, which prohibits references
to, and reliance on, credit ratings in federal regulations. The amended rules include
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alternative standards of creditworthiness to be used in place of credit ratings to determine
the capital requirements for certain covered debt and securitization positions. The
creditworthiness standards include the use of country risk classifications (CRCs) published
by the Organization for Economic Cooperation and Development for sovereign positions,
an investment grade methodology based on company-specific financial information for
corporate debt positions, and a supervisory formula for securitization positions. In another
development relating to Section 939A, on June 4, 2012, the OCC adopted a final rule
removing references to credit ratings from various OCC non-capital regulations, including
the capital equivalency deposit (CED) requirements applicable to federal branches and
agencies, and issued related guidance on due diligence requirements in assessing credit risk
for portfolio investments.


FRF Assessment – Section 155 of the Dodd-Frank Act requires those institutions subject
to enhanced supervision under Section 165 to pay assessments sufficient to cover the
operation of the Financial Research Fund (FRF), which funds the expenses of the Financial
Stability Oversight Council and the Office of Financial Research, as well of those of the
FDIC in connection with its implementation of it “orderly liquidation” authority under
Title II. On June 29, 2012 the Treasury Department posted to its web site the assessment
fee rate for payment of the FRF assessment applicable to the initial assessment period (July
20, 2012 –March 31, 2013), together with FAQs regarding how total assessable assets are
calculated. Payments by foreign banks subject to the assessment are based on the total
assets of their U.S. operations. The IIB is addressing certain issues regarding the
determination of foreign banks’ assessable assets that arose in connection with the initial
assessment process.

Iran Sanctions
The U.S. expanded sanctions against Iran through Presidential Executive Orders and the
enactment of two laws. The Executive Orders further expanded sanctions to include sales of
equipment and services to Iran’s energy sector and purchasers of oil or petrochemicals from
Iran. The two laws included a number of provisions that directly affect foreign financial
institutions. On December 31, 2011, President Obama signed into law the National Defense
Authorization Act for Fiscal Year 2012, which included a provision that expanded sanctions on
foreign financial institutions (under Sec. 104 of CISADA) related to certain financial transactions
involving the Central Bank of Iran. On August 10, 2012, the President signed the Iran Threat
Reduction and Syria Human Rights Act of 2012, which further expanded the list of sanctionable
activities applicable to foreign financial institutions. This Act also requires disclosure by U.S.
listed companies of certain activities involving Iran, and also sanctions a list of activities,
including: the use of financial messaging services involving Iranian sanctioned banks; transactions
involving Iranian Sovereign Debt; and insurance or re-insurance of transportation vessel related to
certain Iran activities.
Customer Due Diligence/Beneficial Ownership Requirements
The Treasury Department’s Financial Crimes Enforcement Network (FinCEN) on
February 29th issued an advance notice of proposed rulemaking to seek comment on a wide range
of questions regarding the possible application of an explicit customer due diligence obligation on
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financial institutions, including a requirement for financial institutions to identify beneficial
ownership of their accountholders. The IIB submitted a May 4th comment letter to FinCEN
focused principally on the establishment of a specific beneficial ownership requirement beyond
what is currently provided for under the regulations implementing the Bank Secrecy Act. The IIB
said it did not see the merit, on balance, of adopting an explicit CDD regulation that would address
elements of CDD apart from beneficial ownership. FinCEN announced in July that it would hold a
series of public hearings on its proposal. The first was held on July 31st, followed by public
roundtable discussions on September 28th and October 5th.
Basel III
In June 2012, federal banking regulators released for public comment three proposed
capital rules implementing Basel III in the U.S. and changes required by the Collins Amendment
and Section 939A of the Dodd-Frank Act. Basel III liquidity requirements and capital surcharges
for global systemically important banks are not part of the rulemaking.
Consistent with the international framework, the proposed Basel III rule would, among
other things, require a new minimum common equity tier 1 ratio of 4.5% of risk-weighted assets
and a common equity tier 1 capital conservation buffer of 2.5% of risk-weighted assets. In
addition, the proposal would make corresponding changes to the prompt corrective action (PCA)
framework. The new capital requirements would apply to all depository institutions currently
subject to U.S. minimum capital requirements, top-tier bank holding companies domiciled in the
United States with total consolidated assets of $500 million or more and top-tier savings and loan
holding companies domiciled in the United States and would be phased in beginning in 2013 and
take full effect in 2019.
The second proposed rule would revise and harmonize the Board's rules for calculating
risk-weighted assets under the standardized approach, including alternatives to credit ratings for
calculating risk-weighted assets for certain assets, consistent with Section 939A of DFA.
The third proposed rule would apply to banking organizations that are subject to the
banking agencies' advanced approaches rule or to their market risk rule and also would replace
references to credit ratings with alternative standards of creditworthiness. A bank holding
company subsidiary of a foreign banking organization that is currently relying on the Fed’s
Supervision and Regulation Letter (SR) 01–1 would not be required to comply with the proposed
capital requirements under any of the proposals until July 21, 2015.
Broker-Dealer Reserve Account Deposits
In a notice published in the Federal Register on May 9, 2012, the Securities and Exchange
Commission said it was reopening the comment period on the amendments to the SEC’s net
capital, customer protection, books and records, and notification rules for broker-dealers. The
amendments were originally proposed in 2007 but never acted on. The proposed amendments
would prevent broker-dealers from depositing cash into a reserve account with a bank that is out of
proportion to the bank’s capital base by limiting a broker-dealer’s cash deposits in reserve
accounts at any one bank to 10% of the bank’s equity capital. Under the proposed amendments, a
bank’s “equity capital” for purposes of this limit is “as reported by the bank in its most recent Call
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Report or Thrift Financial Report,” which, as the Commission notes, “includes a line item for
equity capital.” Call Reports for U.S. branches of non-U.S. banks, however, do not have a line
item for “equity capital” because they are not separately incorporated. The IIB submitted a
comment letter on June 8th recommending a technical revision that could address this issue and
warned that absent such a technical revision, there is some possibility that the rule as proposed
could be interpreted to have the unintended consequence of barring broker-dealers from making
cash reserve account deposits with a U.S. branch of a non-U.S. bank.
Tax Matters


Foreign Account Tax Compliance Act. The Treasury Department and IRS on February 8,
2012 released along-awaited proposed regulations implementing the information reporting and
withholding tax provisions of the Foreign Account Tax Compliance Act (FATCA). In
conjunction with the release of the proposed regulations, the Treasury issued a joint statement
with France, Germany, Italy, Spain and the U.K. that it would pursue an intergovernmental
approach to FATCA implementation. Treasury also said the proposed regulations implement
FATCA requirements in stages to reduce costs and compliance burdens, which includes
delaying withholding on passthru payments until at least 2017.
The IIB and the EBF submitted a joint comment letter April 30th, expressing concern that the
proposed regulations do not fully address the operational and systemic challenges presented by
many of the proposed rules or the available alternatives that would be far less burdensome.
Among other things, the letter argues that i) while the proposed regulations seek to better
coordinate FATCA with existing AML/KYC practices, it is critical that a higher level of
coordination be achieved to eliminate unnecessary burdens and costs; ii) the 2013 effective
date for new account documentation is a serious problem that requires immediate attention by
Treasury and the IRS; iii) the overly limited transitional relief for FFI operations in
jurisdictions in which FATCA conflicts with local law requirements poses another serious
problem; and iv) the “FATCA Partnership” arrangements between the U.S. and other countries
should, to the maximum extent possible, be uniform with one another and consistent with the
regulations, so that FFIs and their affiliates are not required to apply different rules and
systems to implement FATCA in the various countries in which they operate.
In June 2012, Treasury announced a framework for a model agreement with Switzerland and
Japan under which financial institutions from those two countries would report most
information required under FATCA directly to the IRS, with additional information on U.S.
accounts identified as recalcitrant available from the Swiss and Japanese government upon
request. On July 26th, Treasury announced a “Model Intergovernmental Agreement” with
France, Germany, Italy, Spain and the U.K. which forms the basis for bilateral agreements on
the implementation of FATCA. The model agreement provides details with respect to due
diligence requirements and effective dates. For instance, it indicates that rules and procedures
for new accounts would apply to accounts opened on or after January 1, 2014. On September
14th, Treasury announced a bilateral agreement with the U.K.
Under both versions of the model agreement, financial institutions from the five countries will
report account information required under FATCA to their respective home-country tax
authorities, followed by the automatic exchange of the information under existing bilateral tax
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treaties or tax information exchange agreements. The “reciprocal” version of the model
agreement provides for the U.S. to exchange information currently collected on accounts held
by residents of partner countries in U.S. financial institutions. In a July 25th letter to Secretary
Geithner, four U.S. Senators questioned whether Treasury has the existing statutory authority
to require U.S. financial institutions to collect and report information on the accounts of
residents of FATCA partner countries and also raised questions about the potential compliance
costs.


NRA Deposit Interest Rules. The Treasury and IRS on April 17, 2012 issued final regulations
requiring the reporting of bank deposit interest payments to nonresident alien individuals.
Information reported under the regulations will be exchanged only with foreign governments
with which the United States has an agreement providing for the exchange and when certain
additional requirements are satisfied. Concurrently with adopting the regulations, the IRS
published a list of the 78 foreign governments with which such information exchanges might
occur. The regulations state that even when such an agreement exists, “the IRS is not
compelled to exchange information, including information collected pursuant to these
regulations, if there is concern regarding the use of the information or other factors exist that
would make exchange inappropriate.”
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