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OVERVIEW
The Institute of International Bankers represents internationally headquartered
banking/financial institutions from over 30 countries in connection with U.S. legislative,
regulatory, compliance and tax issues that affect their banking, securities, insurance and other
financial activities in the United States. As of September 30, 2006, the combined banking and
non-banking assets of the U.S. operations of international banks exceeded $4.5 trillion according
to data from the Federal Reserve, with non-banking assets of approximately $2.58 trillion
exceeding banking assets of approximately $1.98 trillion. Their presence in the U.S. contributes
significantly to the depth, liquidity and vitality of the U.S. financial markets.
This 20th annual Global Survey of Regulatory and Market Developments in Banking,
Securities and Insurance is part of the Institute’s efforts to contribute to the understanding of the
trends toward globalization of financial markets and convergence of regulatory systems around the
world. This year’s Global Survey covers developments during the period from July 1, 2006 to
June 30, 2007 in 36 countries and the European Union (EU). We are very grateful to the banking
associations and financial services supervisory authorities from those countries and the EU that
have contributed to this year’s Survey and without whose participation this publication would not
be possible.
A matter selected for special attention in this year’s Global Survey concerns the
applicability of a minimum leverage requirement (measured as the ratio of tier 1 capital to assets
unadjusted for risk) to banking organizations and, more generally, the approach taken by various
countries around the world to banks experiencing capital difficulties. All countries surveyed apply
some type of risk-based capital requirement – generally on the basis of the internationally agreed
upon Basel Accord, but we find that only the United States, Canada and the Philippines apply a
leverage ratio requirement.
As to the treatment of banks experiencing capital difficulties, the United States applies a
statutorily-mandated “prompt corrective action” (PCA) regime whereby the appropriate
supervisory authorities are required to take increasingly severe actions against a bank as its capital
adequacy deteriorates. Among the countries surveyed, only Japan reports a similar,
statutorily-mandated PCA system. In all other reported cases, the appropriate supervisory
authority exercises broad discretionary powers to resolve the problems of banks experiencing
capital difficulties and there is no statutory requirement to take certain types of actions based on
specified levels of decreases in a bank’s capital ratios.
As discussed in a number of the individual country chapters, the period under review also
saw developments in such critical areas as implementation of Basel II, increasing concerns with
enhancing the international competitiveness of national markets and efforts to combat money
laundering and the financing of terrorism.
In September 2006, the federal banking agencies in the United States jointly issued for
public comment proposed rules to implement the Basel II Capital Accord for large, internationally
active banking organizations (“core banks”). The agencies also sought comment on the so-called
“Basel I-A” proposal which would have given non-core banks the option to apply a risk-based
regime more discriminating than Basel I but not as complex as the various approaches provided for
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under Basel II. The proposals raised substantial questions regarding the compatibility of certain
aspects of the U.S. standards with the international accord – in particular with regard to the
definition of when a credit should be determined to be in “default”. The U.S. proposal also called
for the imposition of an absolute 10 percent limit on the amount of aggregate reductions in
risk-based capital requirements resulting under Basel II – a limitation not imposed by any other
country adopting Basel II – as well as a longer transition period and higher transitional “floors”
than contemplated under the Basel II Accord). In addition, the proposal for the first time raised the
prospect of applying Basel II’s requirements to intermediate holding companies based on their
consolidated assets, regardless of whether the holding company’s bank subsidiary itself would
qualify as a core bank – a proposal that could result in the application of U.S. Basel II requirements
to international banks with large U.S. securities subsidiaries but relatively small bank subsidiaries.
In the face of serious concerns raised by the banking industry and pressure from Congress
and the Bush Administration, the agencies in July 2007 announced their intention to finalize the
Basel II rules “expeditiously” and in a manner “technically consistent in most respects with
international approaches.” The agencies intend to retain the three-year transition periods and
higher floors, but they eliminated the 10 percent cap on overall capital reductions. In addition, it
was announced that the Basel I-A approach would be abandoned in favor of giving non-core banks
the option to adopt some form of the standardized approach. Although the final regulations were
not yet published as of mid-October 2007, it appears that they will retain the intermediate holding
company approach, but will provide that affected institutions can apply to the Federal Reserve for
exemptive relief on a case-by-case basis.
Other countries that have adopted the Basel II Accord proceeded apace with its
implementation. For example, the Accord has been implemented in the European Union pursuant
to the Capital Requirements Directive (CRD), which became effective on January 1, 2007,
although the effective date is delayed by one year for banks following the most advanced
approaches. Similarly, in Japan the implantation dates are April 1, 2007 and April 1, 2008 for
banks applying the simpler and most advanced approaches, respectively. In Canada, the
guidelines implementing Basel II become effective November 1, 2007 for banks with October 31
year-ends. Throughout the period, the Basel Committee’s Accord Implementation Group
continued to focus on Basel II cross-border issues, and increasing attention was devoted to the
application of “Pillar 2” requirements.
Considerable attention was devoted in a number of countries to the question of the
competitiveness of international financial centers vis-à-vis each other. U.S. Treasury Secretary
Paulson formally raised this question as it relates to the U.S. capital markets in an address to the
Economic Club in November 2006, and there followed reports on the subject by the Committee on
Capital Markets Regulation, the U.S. Chamber of Commerce and, in January 2007, a report by
McKinsey & Co. commissioned by New York Senator Schumer and Mayor Bloomberg warning
that New York is in danger of losing its status as a global financial market without a major shift in
U.S. regulations and public policy. Treasury Secretary Paulson announced several initiatives in
this area throughout the first half of 2007, including consideration of changes to the structure of the
U.S. regulatory system to enhance competitiveness. In the United Kingdom, a Better Regulation
Executive has been established to promote initiatives to reduce unnecessary regulation, and in
April 2007 the Financial Services Authority (FSA) published a paper on “Principles-Based
Regulation” discussing the importance of moving from a process, rules-based approach to
ii

Institute of International Bankers

Global Survey 2007

regulation to one based on principles and focused on outcomes. Efforts were also commenced in
Switzerland to enhance its status as an international financial center.
As indicated above, many of the chapters deal with ongoing efforts to combat money
laundering and the financing of terrorism. European Union Member States are in the process of
implementing the Third Anti-Money Laundering Directive, which, among other things calls for
enhanced customer due diligence, especially with respect to politically exposed persons (PEPs).
Many countries have taken action to implement into their national law the provisions of Special
Recommendation VII adopted by the Financial Action Task Force (FATF) regarding cross-border
wire transfers. Initiatives to provide further guidance on AML/CFT compliance have been
undertaken in a number of other countries, including Australia, Canada and Singapore, and China
has implemented a suspicious transaction reporting requirement.
In the United States, the Financial Crimes Enforcement Network (FinCEN) released a
report in January 2007 concluding that implementing a cross-border wire transfer reporting
requirement would be technically feasible, but reserving for further study an assessment of such a
requirement’s costs and benefits. FinCEN recommended that any such requirement be applied on
a “first in/last out” basis, which would significantly diminish the burden of reporting cross-border
payments. In August 2007 FinCEN finalized its regulations implementing the provisions of
Section 312 of the USA Patriot Act calling for enhanced due diligence of correspondent accounts
maintained by certain foreign banks. The final regulations take a risk-based approach to such
accounts, one which recognizes that the anti-money laundering and supervisory regime of the
jurisdiction in which a foreign bank correspondent accountholder is chartered or licensed may be
“particularly relevant” to the AML risk assessment. Also in August 2007, the U.S. bank regulatory
agencies released a revised version of their Bank Secrecy Act/Anti-Money Laundering
Examination Manual. The revised Manual is intended to further clarify supervisory expectations
and incorporate regulatory changes since the Manual’s last revision in July 2006.
Other subjects covered in the individual country chapters include efforts to enable the
adoption of International Financial Reporting Standards (IFRS), actions by individual countries in
the European Union to implement the Market in Financial Instruments Directive (MiFID), which
is effective on November 1, 2007, and the Transparency Directive, and preparations underway in
these countries for the introduction of the Single European Payment Area (SEPA) by January 1,
2008. Germany took a leading role in the public policy debates regarding regulation of hedge
funds and other private pools of capital, a subject addressed in the United States by the President’s
Working Group on Financial Markets, which in February 2007 release a set of principles and
guidelines focused on investor protection and systemic risk concerns. Hong Kong launched a new
Deposit Protection Scheme in September 2006, and enhancements to the Deposit Guarantee in the
Netherlands became effective on January 1, 2007.
As in past years, the Survey includes an updated table on permissible securities, insurance
and real estate activities of banking organizations in various countries. In addition, this year’s
Survey includes updated tables on the approach countries take to funding the activities of their
bank supervisory authorities, implementation of Basel II, market risk capital requirements,
consolidated supervision, host country supervision of branches of non-domestic banks,
applicability of host country endowment/dotational capital requirements for branches of
non-domestic banking organizations, the applicability of asset pledge requirements to branches of
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non-domestic banking organizations, availability of central bank “daylight overdraft” credit for
both domestic and non-domestic banking organizations, and permissibility of merchant banking
activities.
Lawrence R. Uhlick
Chief Executive Officer

Richard W. Coffman
General Counsel
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THE APPROACH COUNTRIES TAKE TO FUNDING THE ACTIVITIES OF
THEIR BANK SUPERVISORY AUTHORITIES
Country

Funded
Funded
Through
Through
Assessments
Assessments
Paid by the
Paid by the
Regulated
Regulated
Institutions
Institutions but
and
Subject to the
Independent
Government
of the
Budget
Government’s
Process,
General
Including any
Budget
Freezes
Process

Argentina

Funded
Funded Through
Through
the Government’s
Deposit
General Budget
Insurance
Process
Assessments

Central Bank of
Argentina

Australia

Austria

Funded
Through the
Central Bank’s
Budget Process

Australian
Prudential
Regulation
Authority 1
Austrian
Financial
Market
Authority 2

Oesterreichische
Nationalbank

Bahrain

Ministry of Finance

Bahrain
Monetary
Agency

Belgium

Banking,
Finance and
Insurance
Commission

Bermuda

Bermuda
Monetary
Authority

National Bank
of Belgium

1

Not subject to government freezes
The Federal Act on the Institution and Organization of the Financial Market Authority stipulates that the Austrian
federal government contributes a fixed sum each financial year.
2

1
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Funded
Funded
Through
Through
Assessments
Assessments
Paid by the
Paid by the
Regulated
Regulated
Institutions
Institutions but
and
Subject to the
Independent
Government
of the
Budget
Government’s
Process,
General
Including any
Budget
Freezes
Process

Brazil

Funded
Through
Deposit
Insurance
Assessments

Funded Through
the Government’s
General Budget
Process

Banco Central
do Brasil

Canada

Financial
Consumer
Agency of
Canada/
Office of the
Superintendent
of Financial
Institutions

Cayman
Islands

Portfolio of
Finance and
Economics

Chile

Superintendent
of Banks

Canada
Deposit
Insurance
Corporation

Czech
Republic

Czech National
Bank

Denmark

Danish
Financial
Supervisory
Authority

Egypt
Finland

Funded
Through the
Central Bank’s
Budget Process

Central Bank of
Egypt
Financial
Supervision
Authority
2

Deposit
Protection
Insurance
System

Securities
Commission/Office
for Supervision of
Credit
Cooperatives
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Germany

Funded
Funded
Through
Through
Assessments
Assessments
Paid by the
Paid by the
Regulated
Regulated
Institutions
Institutions but
and
Subject to the
Independent
Government
of the
Budget
Government’s
Process,
General
Including any
Budget
Freezes
Process
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Funded
Through the
Central Bank’s
Budget Process

Funded
Through
Deposit
Insurance
Assessments

Deutshce
Bundesbank

Deposit
Insurance
Systems of
Private
Banks

Federal
Financial
Supervisory
Authority

Hong Kong

Ireland

Hong Kong
Monetary
Authority

Irish Financial
Services
Regulatory
Authority –
50%

Irish Financial
Services
Regulatory
Authority – 50%

Israel

The Bank of
Israel

Japan
Korea

Funded Through
the Government’s
General Budget
Process

Financial Services
Agency
Financial
Supervisory
Service

Financial
Supervisory
Service

3
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Latvia

Luxembourg
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Funded
Funded
Through
Through
Assessments
Assessments
Paid by the
Paid by the
Regulated
Regulated
Institutions
Institutions but
and
Subject to the
Independent
Government
of the
Budget
Government’s
Process,
General
Including any
Budget
Freezes
Process
The Financial
and Capital
Market
Commission 3
Commission
de
Surveillance
du Secteur
Financier

Funded
Through the
Central Bank’s
Budget Process

Funded
Through
Deposit
Insurance
Assessments

Funded Through
the Government’s
General Budget
Process

Banque Centrale
du Luxembourg

Norway

Kredittilsynet

Panama

Superintendency
of Banks

Norges Bank

Guarantee
Schemes for
Banks

Deposit
Protection
Scheme

Philippines

Bangko
Sentral ng
Pilipinas

Portugal

Securities
Market
Commission

Banco de
Portugal

Romania

National
Securities
Commission

National Bank
of Romania

Singapore

Monetary
Authority of
Singapore

3

From July 1, 2001 to December 31, 2006, activities of the Financial and Capital Market Commission are financed
from payments made by financial and capital market participants, the State budget and the Bank of Latvia. As from
2007, the activities of the Commission shall be fully financed from payments by financial and capital market
participants.
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Funded
Funded
Through
Through
Assessments
Assessments
Paid by the
Paid by the
Regulated
Regulated
Institutions
Institutions but
and
Subject to the
Independent
Government
of the
Budget
Government’s
Process,
General
Including any
Budget
Freezes
Process

Funded
Through the
Central Bank’s
Budget Process

South Africa

South Africa
Reserve Bank

Spain

Bank of Spain

Sweden

Financial
Supervisory
Authority

Switzerland

Swiss Federal
Banking
Commission

Turkey

Banking
Regulation and
Supervisory
Agency

United
States

Office of the
Comptroller of
the Currency
(OCC) as well
as a number of
states

United
Kingdom

Financial
Services
Authority

Sveriges
Riksbank

Funded
Through
Deposit
Insurance
Assessments

Deposit
Guarantee
Board

Saving
Deposit
Insurance
Fund
A number of
states, including
the New York
State Banking
Department

Federal Reserve
System

5

Federal
Deposit
Insurance
Corporation

Funded Through
the Government’s
General Budget
Process
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THE APPROACH COUNTRIES ARE TAKING TO IMPLEMENTATION OF BASEL II1
Basel II Is Expected To Be Implemented on
a Limited Basis for Large Complex Banking
Institutions

Basel II is Applicable to all Banking
Institutions Without Exemptions for Less
Complex Institutions

Cayman Islands2
United States3

Argentina4
Australia5
Austria
Bahrain
Belgium
Bermuda
Canada
Chile
Czech Republic
Denmark
Finland
France
Germany
Hong Kong6
India7
Ireland
Israel
Italy
Korea
Latvia
Luxembourg
The Netherlands
Norway
Panama
The Philippines8
Portugal
Romania
Singapore9
South Africa10
Spain
Sweden
Switzerland
Turkey
United Kingdom

1

This chart describes the approach countries are taking with respect to the application of Basel II to incorporated
banking entities; it does not cover the extent to which a host country will assess the capital of a non-domestic bank
operating a branch in the host country.
2

The Cayman Islands are actively considering how best to address Basel II and its implementation for locally
incorporated banks. It is likely that the decision for many foreign owned banks will be made by the parent in
accordance with the applicable rules in the parent jurisdiction. For those that do not fall within the foregoing category,
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the Cayman Islands Monetary Authority is working to develop a regime that meets the goals of the Basel Core
Principles and Basel II and is appropriate for the Cayman Islands banking industry.
3

U.S. supervisory authorities are finalizing rules that will require the largest, most complex banking organizations
(“core banks”) to apply the most advanced approaches of Basel II and will permit non-core banks to elect to apply
those approaches upon demonstrating to the satisfaction of their primary regulator that they should be treated as core
banks. The U.S. authorities also plan to authorize non-core banks to elect to apply the standardized approach, with
those not electing to do so remaining under the Basel I regime.

4

In Argentina, the Simplified Standard Approach to credit risk will be implemented commencing January 2010. The
Central Bank is continuing to analyze the applicability of Basel II’s operational risk provisions.

5

Australia will adopt Basel II for all authorized deposit taking institutions from 1 January 2008. At least initially, it is
expected that organizationally and operationally less complex institutions will adopt the simpler Basel approaches

6

The HKMA has issued supplementary guidance relating to the revised, Basel II-based capital regime, which, among
other things, sets forth criteria and standards for evaluating the capital adequacy of authorized institutions (AIs) and
the effectiveness of their capital adequacy assessment processes. In addition, the HKMA has developed a set of
questions and answers to assist AIs in understanding certain issues in relation to the internal ratings based approach,
calculation of market risk and calculation of credit risk for securitization exposures.
7

All foreign banks operating in India and Indian banks having a presence outside India are to migrate to the
standardized approach for credit risk and the basic indicator approach for operational risk under Basel II with effect
from March 31, 2008. All other SCBs are encouraged to adopt these methods not later than March 31, 2009.

8

Universal/commercial banks (UBs/KBs) are expected to comply with the standardized approach for credit risk and
the basic indicator or standardized approaches for operational risk by 2007. By 2010, these banks may move to the
foundation internal ratings based (IRB) or advanced IRB approaches for credit risk, and advanced measurement
approaches for operational risk. Thrift banks (TBs)/rural banks (RBs)/cooperative banks (Coop Banks), as well as
quasi-banks (QBs), are generally expected to be subject to an enhanced Basel I-type approach by 2007. However, TBs,
RBs and QBs which are subsidiaries of UBs/KBs should use the same approach used by their “parent” UBs/KBs.
9

In Singapore, there are only three local banking groups of broadly similar complexity.

10

From January 1, 2008 Basel I will no longer be available to banks registered in terms of the Banks Act, 1990. Basel
II will not be implemented for mutual banks operating under the Mutual Banks Act, 1993.
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MARKET RISK CAPITAL REQUIREMENTS
Banks subject to
Risk-based capital
Requirements for
market risk

Nonbank financial institutions
(such as securities
or insurance firms) subject to
risk-based capital
requirements for market risk

Banks permitted to use
Internal models to
Measure market risk for
risk-based capital adequacy
requirements

Argentina
Australia
Austria
Bahrain
Belgium
Bermuda
Brazil
Canada
Cayman Islands
China
Colombia
Czech Republic
Denmark
Estonia
European Union
Finland
France
Germany
Greece
Hong Kong
India
Indonesia
Ireland
Israel
Italy
Japan
Korea
Latvia1
Luxembourg
Mexico
Netherlands
Norway
Panama
Philippines
Poland
Portugal
Romania2
Singapore
South Africa
Spain
Sweden
Switzerland
Turkey
United Kingdom
United States
Venezuela

Australia
(securities and insurance firms)
Austria (securities firms)
Belgium (securities firms)
Bermuda (securities and insurance
firms)
Brazil (securities firms)
Cayman Islands (insurance firms)
Czech Republic (securities and
insurance firms)
Denmark (securities firms)
European Union (securities firms)
Finland (securities firms)
France (securities firms)
Germany (securities firms)
Greece (securities firms)
Ireland (securities firms)
Italy (securities firms)
Korea (securities firms)
Latvia (securities firms)
Luxembourg (securities firms)
Mexico (securities firms)
Norway (securities firms)
Poland (securities firms)
Portugal (securities firms)
Singapore
(securities firms; futures brokers)
South Africa (securities firms)
Spain (securities firms)
Sweden (securities firms)
Switzerland (securities firms)
United Kingdom (securities firms)
Venezuela (securities firms)

Australia
Austria
Bahrain
Belgium
Bermuda3
Canada
Cayman Islands
Chile4
China
Colombia
Czech Republic
Denmark
Estonia5
European Union6
Finland
France
Germany
Hong Kong
Indonesia
Ireland
Israel
Italy
Japan
Korea
Latvia7
Luxembourg
Netherlands
Norway
Pakistan
Philippines8
Poland
Singapore
South Africa9
Spain
Sweden
Switzerland
Turkey
United Kingdom
United States

8
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1

In Latvia, the capital requirement for fx risk applies from July 1, 2000, while for other market risks it applies
from January 1, 2000.
2

In Romania, market risk capital requirements have been imposed by the NBR Rules No.5/2004, in force
starting with January 1, 2005. The actual provisions shall be updated in order to bring them in line with the provisions
of Basel II, as transposed in the Re-casting Directive 2000/12/EC of the European Parliament and of the Council of the
20 March 2000 relating to the taking up and pursuit of the business of credit institutions and Council Directive
93/6/EEC of 15 March 1993 on the capital adequacy of investment firms and credit institutions.
3

Requires prior consent of the Bermuda Monetary Authority.

4

Must have Superintendent of Banks approval.

5

In Estonia, internal models can be used, provided the resulting capital requirement is not lower than that
required under the EU Directives.

6

EU-based banks will be able to use internal models to the extent permitted by the Basel Committee
"Amendment on Capital Requirements for Market Risk" upon implementation of
CAD II.

7

Delta-plus method for options can be used with the consent of the Financial and Capital Market Commission.

8

Subject to prior BSP approval.

9

Subject to prior written approval by the Registrar and a prescribed monitoring period.

9
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THE APPROACH COUNTRIES TAKE
TO CONSOLIDATED SUPERVISION OF THE OPERATIONS
OF DOMESTIC AND NON-DOMESTIC FINANCIAL GROUPS

Consolidated
Supervision Applied
to Bank Subsidiaries
and Affiliates of
Domestic and
Non-Domestic
Financial Groups
and to
Unincorporated
Branches/Agencies
and Affiliates of
Non-Domestic
Financial Groups
Argentina
Brazil
Canada1
China
France
India
Indonesia
Ireland
Israel
Italy
Japan
Luxembourg
The Netherlands
Panama
Philippines
South Africa2
Spain3
Sweden4
Switzerland5
United States6

Consolidated
Supervision Applied
to Bank Subsidiaries
and Affiliates of
Domestic and
Non-Domestic
Financial Groups
But Not to
Unincorporated
Branches/Agencies
and Affiliates of
Non-Domestic
Financial Groups
Australia7
Austria8
Bahrain
Belgium
Bermuda9
Cayman Islands10
Finland
Hong Kong11
Korea12
Latvia
Norway
Poland
Romania13
Singapore14
United Kingdom

Consolidated
Supervision Applied
to Bank Subsidiaries
and Affiliates of
Domestic Financial
Groups But Not to
Bank Subsidiaries
and Affiliates or
Unincorporated
Branches/Agencies
and Affiliates of
Non-Domestic
Financial Groups
Czech Republic
Denmark15
Germany
Turkey

Consolidated
Supervision is Not
Applied to Either
Domestic or
Non-Domestic
Financial Groups

Chile

1

While the Office of the Superintendent of Financial Institutions oversees the operations at the federal level, certain
entities within a financial group (e.g. securities and insurance companies) may also be subject to supervision by
provincial agencies, such as the Ontario Securities Commission.

2

Consolidated supervision extends to all the companies in a banking group, including the controlling company, its
subsidiaries, joint ventures and companies in which the controlling company or its subsidiaries have a direct or
indirect participation.
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3

As far as subsidiaries, affiliates or branches of non-domestic banks are concerned, consolidated supervision refers to
their respective “Spanish sub-groups.”
4
Regarding affiliates of banks within the EEA, the Swedish Financial Supervisory Authority has a shared
responsibility with the home country supervisor. After notification to the Swedish supervisor a home country
supervisor may conduct an on-site exam at an affiliate location in Sweden.
5

Swiss Banking law requires the Swiss Federal Banking Commission (SFBC) to exercise consolidated supervision
over bank subsidiaries and affiliates of domestic financial groups. Bank subsidiaries and affiliates of non-domestic
financial groups and unincorporated branches/agencies of non-domestic financial groups are only allowed in
Switzerland if they are subject to consolidated supervision by their home country banking authority.
6

Under the Gramm-Leach-Bliley Act of 1999 as well as the International Banking Act of 1978 the U.S. Federal
Reserve Board does make determinations regarding the capital strength of the non-domestic banking organization that
seeks to become a “financial holding company” or engage in other nonbanking activities permissible for bank holding
companies.

7

The Australian Prudential Regulation Authority (APRA) supervises locally-incorporated ADIs (including their
overseas branches and subsidiaries) on a consolidated basis. APRA also supervises foreign-owned
locally-incorporated ADIs (and their subsidiaries and any overseas branches) on a consolidated basis. Foreign banks
operating as branches in Australia (foreign ADIs) are subject to supervisory oversight on the branch operations in
Australia. APRA does not supervise on a consolidated basis unincorporated branches, agencies and affiliates directly
owned by non-domestic financial groups, but requires such entities to be subject to adequate consolidated supervision
by the parent supervisors of the foreign ADI operating in Australia.

8

Within the European Union (EEA countries) reliance is placed on home country control; non-EU countries: The
Austrian Banking Act stipulates that a non-EU non-domestic branch is treated in principle in the same way as an
independent credit institution is treated. Thus, the Austrian branch is obliged to fulfill the Austrian regulatory and
supervisory provisions independently. The situation of the entire bank will not be taken into account. However,
legally the branch is not deemed to be independent.

9

Bermuda does not license branches of overseas banks. Consolidated supervision is applied to the licensed entity and
to any subsidiaries or affiliates.

10

The Cayman Islands Monetary Authority (CIMA) supervises locally incorporated authorized institutions on a
consolidated basis, covering their subsidiaries as well as local and overseas branches. CIMA will also require that
branches of foreign incorporated banks are under adequate consolidated supervision in their home country. This is
one of the minimum authorization criteria that will be assessed at the time of authorization and on an on-going basis
thereafter.
11

The Hong Kong Monetary Authority (HKMA) supervises locally incorporated authorized institutions on a
consolidated basis, covering their subsidiaries as well as local and overseas branches. The prudential requirements
and supervisory approach applicable to foreign bank branches are broadly the same as those for authorized institutions
incorporated in Hong Kong. The HKMA will also require that branches of foreign incorporated banks are under
adequate consolidated supervision in their home country. This is one of the minimum authorization criteria that will
be assessed at the time of authorization and on an on-going basis thereafter.
12

As far as subsidiaries, affiliates or branches of non-domestic banks are concerned, consolidated supervision refers to
their respective Korean sub-groups.
13

The National Bank of Romania supervises locally incorporated authorized institutions on a consolidated basis,
covering their subsidiaries as well as local and overseas branches. The NBR will also require that branches of foreign
incorporated banks are under adequate consolidated supervision in their home country. This is one of the minimum
authorization criteria that will be assessed at the time of authorization and on an on-going basis thereafter. After the
accession date, within the EU, reliance will be placed on home country control.
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14

The Monetary Authority of Singapore (MAS) supervises Singapore-incorporated banks on a consolidated basis,
taking into account the operations of their domestic and overseas branches and subsidiaries. MAS does not supervise
on a consolidated basis unincorporated branches, agencies and affiliates of non-domestic financial groups but takes
into account, among other things, the adequacy of consolidated supervision exercised by parent supervisors for the
foreign banks’ operations in Singapore and overseas in considering applications made under our licensing and
regulatory processes.

15

If the parent company is located abroad only the subgroup is encompassed by the consolidated supervision.
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HOST COUNTRY SUPERVISION OF BRANCHES OF NON-DOMESTIC BANKS1
Host Country
Generally Relies on
Global Supervision
by the Home
Country2
Cayman Islands
Panama3

Host Country Applies Its Supervisory Standards Apart from the
Home Country4

France
Germany
Greece
Hong Kong

Argentina
Australia
Austria
Bahrain
Belgium
Bolivia
Brazil
Canada
Chile
China
Colombia
Czech Republic
Denmark
Estonia5
Finland

India
Indonesia
Ireland
Israel
Italy
Japan6
Korea
Latvia
Luxembourg
Netherlands
Nigeria
Norway

1

Peru
Philippines
Poland
Portugal
Romania
Singapore7
South Africa8
Spain
Sweden
Switzerland
Turkey
United States9
United Kingdom
Uruguay
Venezuela

Host country supervisory practices may be subject to cooperative agreements with the banking authority in a
home country.
2
The host country may impose special limitations on branches of non-domestic banks that are not subject to
global supervision by the home country.
3
Branches of non-domestic banks in Panama are subject to host counting supervision under Panamanian law,
but home country requirements for liquidity, capital adequacy and other conditions apply. Home country supervisors
may request information from the Superintendency of Bank only for supervisory purposes.
4
Member States of the European Union (EU) are listed on the basis of their supervisory practices with respect
to non-domestic banks from outside the EU. Within the EU, relationships among bank supervisors are governed by
the Second Banking Directive, which establishes a “home country” supervisory system for banks incorporated in a
Member State. Under these arrangements, (i) the banking license of a bank from a Member State permits the bank to
branch throughout the EU without obtaining approval of the host country, and (ii) the supervisory authority of the
Member State where a bank is incorporated (i.e., the home country) has primary responsibility for the operations of the
bank throughout the EU. An EU Member State also can apply the home country principle applied to EU banks in
whole or in part to banks from non-EU countries if there is reciprocity, close cooperation between the supervisory
authorities of both countries, and a high standard of home country supervision. Otherwise, the EU Member State
makes its own assessment of banks from non-EU countries and applies capital standards consistent with EU standards.
By agreement, these arrangements have been extended throughout the European Economic Area to include, in
addition to the 15 EU Member States, Iceland, Lichtenstein and Norway.
5
Estonia applies the EU’s “home country” supervisory system to banks from EU Member States, although it is
not itself an EU Member State.
6
In Japan, the supervision of the capital adequacy of non-domestic banks relies on consolidated supervision by
the home country, but Japanese standards are applied to the other aspects of the branches of non-domestic banks.
7
In considering bank license applications, the Monetary Authority of Singapore takes into account the strength
of the home country supervision and the willingness and ability of the home supervisory authority to cooperate with
MAS. This includes the supervision of the applicant and its parent institution by the home country supervisory
authority on a consolidated basis in accordance with the principles in the Basel Concordat.
8
The Companies Act requires a branch of a foreign company to register as an external company. Branches of
non-domestic banks are subject to the same capital adequacy and liquidity requirements as domestic banks.
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9

The Office of the Comptroller of the Currency is the primary regulator for federal branches and agencies and
the states are the primary regulator for branches and agencies licensed under their laws. The Federal Reserve has
examination authority over the combined U.S. operations of international banks, including their branches and agencies.
U.S. branches and agencies of international banks are subject to supervisory standards regarding risk management,
asset quality, operational controls and compliance with laws and regulations.

14

Institute of International Bankers

Global Survey 2007

APPLICABILITY OF HOST COUNTRY ENDOWMENT/DOTATIONAL
CAPITAL REQUIREMENTS FOR BRANCHES OF
NON-DOMESTIC BANKING ORGANIZATIONS1
Host Country Applies Such A Capital
Requirement2
Argentina
Austria
Belgium
Czech Republic
Denmark3
France
Germany4
India
Indonesia5
Italy
Korea
Luxembourg
The Netherlands
Panama
Philippines6
Portugal7
Romania
South Africa
Spain

Host Country Does Not Apply Such A
Capital Requirement
Australia
Bahrain8
Canada9
Cayman Islands
Finland
Hong Kong
Ireland
Japan
Latvia10
Norway
Panama
Philippines
Singapore
Sweden
Switzerland
United Kingdom
United States11
Turkey

1

Banks from Member States of the European Union (EU) may branch freely into other Member States under the EU
“passport” system. Accordingly, responses for these countries are limited to requirements applicable to branches of
banks from outside the EU.
2

Except as otherwise noted, the host country does not impose any restrictions on how a branch may use its
endowment/dotational capital, which is freely available to a branch to make loans and investments as it sees fit (other
than with respect to transactions with other members of the bank group). In this regard, endowment capital
requirements are fundamentally different from “asset pledge” requirements, which restrict eligible assets to highly
liquid but low yielding instruments.

3

The Danish Financial Supervisory Authority may grant exemption from the capital requirement.

4

Under a 1994 regulation of the German Federal Ministry of Finance, the dotational capital requirement for German
branches of U.S. banks that are supervised by the Board of Governors of the Federal Reserve System or the Office of
the Comptroller of the Currency has been capped at the legal minimum amount of 5 m euros.
5

Use of funds is subject to the approval of the Bank of Indonesia.

6

Under Republic Act No. 7721 (An act Liberalizing the Entry and Scope of Operations of Foreign Banks in the
Philippines and for Other Purposes), foreign bank branches with full banking authority in the Philippines shall
inwardly remit and convert into Philippine currency, as permanently assigned capital, the US Dollar equivalent of
P210 million at the exchange rate prevailing on 5 June 1994 (P26.979 to US$1.00). The Foreign bank is entitled to
establish 3 branches in locations of its choice. The same foreign bank may open additional 3 branches by inwardingly
remitting and converting into Philippine currency, as permanently additional assigned capital the US Dollar equivalent
of P35 million for every additional branch, computed at the same exchange rate of P26.979 to US$1.00.
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The capital of a Philippine branch of a foreign bank which is authorized to operate as an expanded commercial bank
may consist of its permanently assigned capital plus the “Net due to Head Office” not to exceed 3 times the amount of
permanently assigned capital (Circular No. 465 dated 4 January 2005).
7

Funds must be invested in Portugal.

8

Branches of non-domestic banks holding a full commercial bank license (which allows the holder to undertake retail
as well as wholesale banking business in any currency, with both residents and non-residents) are subject to such
requirements.

9

Branches of non-domestic banking organizations are instead subject to host country asset pledge requirements.

10

A foreign bank that opens a branch in Latvia shall invest, within one year after the receipt of a license, at least EUR
1 million in assets in Latvia and shall maintain such an investment level throughout the entire time of its operations.
11

Branches of non-domestic banking organizations may instead be subject to host country asset pledge (i.e.,
collateral) requirements as, for example, New York that requires 1% of third party liabilities of the branch, unless the
bank is “well rated,” in which case a lesser amount may be pledged).
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APPLICABILITY OF ASSET PLEDGE REQUIREMENTS TO BRANCHES OF
NON-DOMESTIC BANKING ORGANIZATIONS OPERATING IN A HOST COUNTRY1
Branches Are Subject to
Asset Pledge Requirements

Branches Are Not Subject to
Asset Pledge Requirements

Canada
United States2

Argentina
Australia
Bahrain
Belgium
Cayman Islands
Chile
Czech Republic
Denmark
Finland
France
Germany
Hong Kong
India3
Ireland
Israel
Italy
Japan

Korea
Latvia
Luxembourg
Netherlands
Norway
Panama
Philippines
Poland
Portugal
Romania
Singapore
South Africa
Spain
Sweden
Turkey
United Kingdom

1

Asset pledge requirements refer to any host country law or regulation that as a general matter requires
branches of non-domestic banking organizations to maintain on deposit with local custodian banks a specified
minimum amount (determined, for example, as a percentage of the branch’s total liabilities to third parties) of liquid
assets such as domestic government securities that would be available to the appropriate host country authority in
connection with the liquidation of the branch. Such requirements are distinguished from (i) minimum “endowment
capital” requirements, pursuant to which a branch must be established with a minimum amount of freely available
funds as prescribed by the host country, and (ii) “asset maintenance” requirements, pursuant to which a host country
regulator may require branches of non-domestic banking organizations to maintain in the host country a certain level
of assets in relation to third-party liabilities. Among the surveyed countries, Bermuda and Colombia do not permit
non-domestic banking organizations to operate through branches, and therefore the issue does not arise.

2

U.S. branches and agencies of international banks are subject to asset pledge requirements under applicable
federal and state law. At the federal level, the International Banking Act of 1978 provides that branches and agencies
licensed by the Office of the Comptroller of the Currency must maintain a “capital equivalency deposit” equal to at
least 5% of their third-party liabilities. Requirements under state laws vary. For example, branches and agencies
licensed by the State of Illinois are not required as a general matter to pledge assets, although the Commissioner
retains the discretion to impose an asset pledge requirement when deemed “necessary and appropriate”. In December
2002, the New York State Banking Department lowered its asset pledge requirement to 1% of third-party liabilities
from 5%.
3

In India, foreign banks are required to furnish Reserve Bank an undertaking that the banks will not remit
abroad the remittable surplus retained in India & included in tier I Capital as long as the banks function in India.
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AVAILABILITY OF CENTRAL BANK
“DAYLIGHT OVERDRAFT” CREDIT
Central Bank Daylight
Overdraft Credit Is Not
Available to Domestic and
Non-Domestic Banks

Central Bank Daylight
Overdraft Credit Is
Available Equally to
Domestic and Non-Domestic
Banks But Only on a Fully
Collateralized Basis

Central Bank Daylight
Overdraft Credit Is
Available to Domestic and
Non-Domestic Banks on an
Uncollateralized Basis But
Stricter Limits Apply to
Non-Domestic Banks

Australia1
Bahrain
Cayman Islands2
Hong Kong1
Philippines1
Romania
Switzerland1

Argentina
Austria
Belgium
Czech Republic
Denmark
Finland
Germany
Ireland
Israel
Italy
Japan
Korea
Latvia
Luxembourg
Netherlands
Norway
Portugal
Singapore3
South Africa4
Spain
Sweden
Turkey
United Kingdom

United States5

1

Intra-day liquidity is provided through repurchase agreements with the central bank.

2

There is no Central Bank equivalent in the Cayman Islands.

3

Only for banks which are Primary Dealers in Singapore government securities.

4

Both prudential cash and liquid assets are used to fully collateralize the real time gross settlement system intra-day.

5

Effective May 30, 2001, the Federal Reserve Board modified its payments system risk policy on an interim basis to
permit qualifying institutions, including branches and agencies of international banks, to gain access to daylight
overdraft credit in excess of the limits otherwise applicable to them by collateralizing the amount of any such excess.
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PERMISSIBILITY OF MERCHANT BANKING ACTIVITIES1
Banking
Organizations Are
Prohibited from
Conducting
Merchant Banking2
Chile
China
Colombia
Poland
Uruguay

1

Merchant Banking Is Permissible for Banks
Pursuant To Their General Authority To
Invest in Non-Financial Companies

Argentina3
Australia4
Austria
Bahrain
Belgium
Bermuda
Brazil
Cayman Islands
Canada
Czech Republic
Denmark
Finland
France
Germany
Hong Kong5
Ireland

Italy
Latvia
Luxembourg
Netherlands
Norway
Panama6
Philippines7
Portugal
Romania8
Singapore9
South Africa10
Spain
Sweden
Switzerland
United Kingdom
Venezuela

Merchant Banking Is
Permissible for
Nonbank Affiliates of
Banks or Specially
Licensed Entities
Canada
Egypt
Indonesia
Israel11
Japan12
Korea
Nigeria13
United States14

As used in this table, “merchant banking” is the business of investing for one’s own account, either directly or
indirectly through an affiliate, in the shares or other ownership interests of non-financial companies for the purpose of
capital appreciation and ultimate resale or disposition and is understood to be different from making permanent
investments in non-financial companies to diversify the investor’s business activities.
2
Merchant banking is either expressly prohibited by law or is not otherwise permissible under applicable statutory
and regulatory provisions.
3
Up to 12.5% of bank capital for non-complementary activities.
4
Equity holdings other than for trading purposes held in non-financial entities are subject to limits based on
holdings in individual entities (0.25% of consolidated banking group Tier 1 capital) and aggregate holdings in all
entities (0.5% of consolidated banking group Tier 1 capital). Any holdings in excess of these limits are deducted from
an ADI’s total capital base. All investments in non-consolidated subsidiaries are deducted from consolidated banking
group capital.
5
The holding of shares by Hong Kong banks is subject to a 25% restriction based on the capital of the bank.
6
Although the law in Panama does not contemplate a special “merchant banking” license, a bank may obtain a
banking license for the sole purpose of conducting such business.
7
Philippine banks may invest in both financial and non-financial allied undertakings subject to prior approval of the
Central Bank (BSP) and certain limitations. A universal bank may further invest in non-allied undertakings subject to
prior approval of the BSP and certain limitations.
8
Permitted up to 15% of the bank’s own funds and 20% of a company’s share capital; such investments in the
aggregate may not exceed 60% of the bank’s own funds.
9
Generally, in Singapore banks are prohibited, without regulatory approval from acquiring a stake in excess of 10%
or that gives it significant influence over the management of a company. Exceptions are given for venture
capital/private equity investments.
10
A bank license is general and does not specify the scope of the business of the bank.
11
Merchant banking is permissible for separately licensed “banks for business promotion”.
12
In Japan, merchant banking is permissible for securities subsidiaries of banks.
13
Merchant banking is permissible for separately licensed “merchant banks”.
14
The Glass-Steagall Act generally prohibits U.S. banks from owning equity interests in other companies, but they
may conduct limited merchant banking activities outside the United States through Edge Act subsidiaries. Under the
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Gramm-Leach-Bliley Act, financial holding companies that have securities affiliates may engage in merchant banking
activities (including the acquisition of controlling interests in non-financial companies) subject to certain regulatory
restrictions prescribed by the Federal Reserve Board (e.g., limits on aggregate amounts of merchant banking
investments and restricted holding periods). Bank holding companies that do not satisfy the criteria for becoming a
financial holding company are subject to strict limitations on their investments in non-financial companies, including
the following: (i) the bank holding company may not own in the aggregate more than 5 percent of any class of the
voting shares of a non-financial company and 25 percent or more of any such company’s total equity (voting and
non-voting) and (ii) such investments must be held on a passive, noncontrolling basis.
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PERMISSIBLE ACTIVITIES1
FOR BANKING ORGANIZATIONS
IN VARIOUS FINANCIAL CENTERS

Bank Investments in
Industrial Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

Argentina

Permitted

Limited; based Limited
on bank
capital and
investment

Permitted but
subject to prior
approval of
authorities

Australia

Permitted

Permitted, but
only with
regard to
pension fund
affiliates
Permitted
through
subsidiaries or
sister
companies,
subject to
controls under
the insurance
laws

Limited

Permitted; a bank (and its
consolidated banking group) is
required to deduct equity
investments in non-subsidiary
entities that are not operating in
the field of finance in excess of
0.25% of consolidated Tier 1
capital for an individual
investment of 5% of consolidated
Tier 1 capital in aggregate, from
the bank’s (and the group’s) Tier
1 capital.

Shareholdings of
more than 15%
in a bank need
the approval of
the Treasurer.
The Treasurer
has signaled a
willingness to
consider an
association
between a bank
and a
non-financial
company where
a sound case can
be presented.
This policy will
be applied
conservatively.

Austria

Permitted

Permitted
through
subsidiaries

Permitted

Permitted, subject to capital
deduction rules relating to equity
investments in non-financial
entities.

Permitted, but
subject to
notification and
prohibition
under certain
circumstances

____________________________________________
1

With respect to the activities described, the chart indicates which types of financial activities are permitted. The chart
is not intended to summarize the complete range of prudential restrictions which may apply to any such activities.
2
Securities activities include underwriting, dealing and brokering all kinds of securities and all aspects of the mutual
fund business.
3
Insurance activities include underwriting and selling insurance as principal and agent.
4
Real estate activities include real estate investment, development and management.
5
Including investments through holding company structures, where applicable.
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Country

Securities2

Insurance3

Real Estate4

Bank
Investments in
Industrial
Firms5

Bahrain

Permitted

Selling as agent
is permitted

Generally
limited to own
premises.
Management or
development on
behalf of
customers is
permitted.

Subject to large
exposure limits
(15% of capital)
and generally
limited to
holdings of
marketable
securities

No legal
restriction, but
subject to “fit
and proper”
regulations of
the Bahrain
Monetary
Agency

Belgium

Permitted

Permitted
through
subsidiaries

Generally
limited to
holding bank
premises

Single
qualifying
holding may not
exceed 15% of
bank's own
funds and such
holdings on an
aggregate basis
may not exceed
45% of own
funds

Permitted, but
subject to prior
approval of
authorities

Bermuda

Permitted

Permitted

Permitted

Permitted,
subject to
regulatory
consent

Permitted,
subject to
regulatory
vetting of
business

Bolivia

Permitted

Permitted
through
subsidiaries

Not permitted

Not permitted

No legal
restriction, but
subject to
approval of
banking
authorities

Brazil

Permitted
through
subsidiaries

Permitted
through
subsidiaries

Generally
limited to
holding bank
premises

Limited to
suppliers to the
bank

Permitted
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Country

Securities2

Insurance3

Real Estate4

Canada

Permitted
through
subsidiaries

Permitted
through
subsidiaries

Permitted

Cayman Islands

Permitted, upon
issuance of a
securities
business license
or exemption

Chile

Permitted

Bank Investments
in Industrial Firms5

Industrial Firm
Investments in
Banks

Permitted up to 10%
interest in industrial
firm

Permitted up to
the following
limits: a 20%
voting share
limit in banks
with equity of
C$8 billion or
more; a 65%
voting share
limit in banks
with equity of
C$2 billion to
C$8 billion; and
a 100% voting
share limit in
banks with
equity of up to
C$2 billion.

Permitted
Permitted upon
issuance of an
insurance license

Permitted

Approval of the
Monetary
Authority is
required. The
Authority may
grant exemption
when the shares
are publicly
traded on a
recognized stock
exchange and
the Authority is
notified of any
change in
control or the
acquisition of
10% of the
shares or voting
rights

Insurance
brokerage
permitted

Permitted up to 10%
of a bank’s shares
after which the
Superintendent’s
prior approval is
required

Not permitted

Not permitted
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Country

Securities2

Insurance3

Real Estate4

Bank
Investments in
Industrial
Firms5

China

Not permitted

Not Permitted

Not permitted

Not permitted

Permitted;
acquisitions of
5% or more
require approval
of the banking
regulatory
authority

Colombia

Permitted
through
subsidiaries

Not permitted

Permitted
through
subsidiaries

Permitted

Czech Republic

Subject to
authorization by
the Securities
Commission

Selling of
insurance
policies as an
agent is
permitted; other
activities
permitted
through
independent
subsidiaries with
the approval of
the Ministry of
Finance

Permitted

Not permitted,
except in
connection with
the resolution of
debts previously
contracted in
good faith
Controlling
interests (i.e., in
excess of 50%)
are prohibited.
"Qualified"
interests (i.e., in
excess of 10%
but not
controlling) are
permitted but
may not exceed
(i) individually,
15% and (ii) in
the aggregate,
60% of the
investing bank's
capital

Denmark

Permitted

Permitted
through
subsidiaries

Permitted up to
20% of the
bank's capital

24

Permitted with
restrictions;
permanent
controlling
holdings in
industrial
companies are
prohibited

Industrial Firm
Investments in
Banks

Subject to
regulatory
approval for
acquisitions of
voting shares
equal to or in
excess of 10, 20,
33 and 50%

Not prohibited
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Country

Securities2

Insurance3

Real Estate4

Egypt

Permitted
through
subsidiaries

Permitted
through
subsidiaries

Generally
limited to
holding bank
premises

Estonia

Permitted

Permitted
Permitted, but as
through affiliates of July 1, 1998
total investments
in fixed assets
may not exceed
60% of own
funds

European
Union 4

Not applicable;
permissibility is
subject to home
country
authorization
and limited to
host country
regulation

Not applicable;
permissibility is
subject to home
country and host
country
regulation

4

Not applicable;
permissibility is
subject to home
country and host
country
regulation

Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Limited to 40%
of the capital of
the company and
in the aggregate
may not exceed
the bank's capital

Consent of the
Central Bank of
Egypt is a
pre-requisite for
the ownership of
more than 10%
of a bank's
issued capital;
ownership
through heritage
is exempted

Permitted, but
each
shareholding
may not exceed
15% of the
bank's own
funds and such
holdings in the
aggregate may
not exceed 60%
of own funds

Permitted

Each 10% or
more
share-holding
may not exceed
15% of the
bank's own
funds and such
shareholdings on
an aggregate
basis may not
exceed 60% of
own funds

No general
restrictions; does
not allow
investments of
10% or more if
home country
supervisor is not
satisfied with the
suitability of the
shareholder

The Second Banking Directive contains a long list of securities and commercial banking activities that EU "credit
institutions" (i.e., entities engaged in deposit-taking and lending) may conduct directly or through branches throughout
the EU so long as their home countries authorize the activities. Subsidiaries of credit institutions governed by the law
of the same member state may also conduct activities on the list throughout the EU, subject to conditions which
include 90% ownership and a guarantee of commitments by the parent credit institutions. Insurance and real estate
activities are not on the list and are therefore determined by home country and host country regulations.
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Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Country

Securities2

Insurance3

Real Estate4

Finland

Permitted

Only selling of
insurance
policies as an
agent is
permitted

Permitted to
hold real estate
and shares in
real estate
companies up to
13% of the
bank's total
assets

Permitted
Permitted,
subject to the EU
directive on
qualified
companies

France

Permitted

Permitted;
usually through
subsidiaries

Permitted

Permitted, but
limited to 15%
of the bank's
capital; in the
aggregate
limited to 60%
of the bank's
capital

Not prohibited

Germany

Permitted

Permitted, but
only through
insurance
subsidiaries

Permitted

Permitted, but
limited to 15%
of the bank's
capital; in the
aggregate
limited to 60%
of the bank's
capital

Permitted,
subject to
regulatory
consent based on
the suitability of
the shareholder

Greece

Underwriting
permitted with
consent of Bank
of Greece;
dealing and
brokerage
permitted
through
subsidiaries

Permitted to
hold shares in
insurance
companies
subject to limits
based on the
bank's capital
and insurance
company's
capital

Generally
permitted

Permitted,
subject to the EU
Directive on
qualified
holdings

Permitted,
subject to the EU
Directive on
qualified
holdings
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Real Estate4
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Hong Kong

Permitted,
through
registration with
the Securities
and Futures
Commission and
subject to limits
based on the
capital of the
bank

Agency
permitted,
subject to
regulatory
requirements.
Underwriting
permitted
through
subsidiaries.

Permitted,
subject to limits
based on the
capital of the
bank

Permitted,
subject to limits
based on the
capital of the
bank

Permitted,
subject to
regulatory
consent based on
suitability of the
shareholder with
a 10% or more
controlling
interest.

India

Underwriting
permitted;
trading activities
through
subsidiaries

Permitted
through joint
ventures and
agency business
only

Generally
limited to
holding bank
premises

Limited to 30%
of the capital
funds of the
bank

Permitted up to
30% of the
capital and
reserve of the
investing
company subject
to approval of
RBI of the
transfer of 1% or
more of the
bank's capital

Indonesia

Permitted
through
subsidiaries

Permitted
through
subsidiaries

Not permitted

Not permitted

Permitted

Ireland

Permitted;
usually
conducted
through a
subsidiary

Permitted to
engage in
agency and
certain life
assurance
activities
through a
subsidiary,
which must be
separate and
independent

Permitted

Acquisition of
more than 10%
of voting rights
of a firm
requires Central
Bank approval

Permitted, but
subject to prior
notification to
the Central Bank
for acquisition of
more than 5% of
total bank shares
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Israel

Permitted;
brokerage and
investment advice
by banks directly,
underwriting and
portfolio
management
activities through
subsidiaries

Permitted in an
advisory
capacity but not
in underwriting

Permitted on a
limited basis

Permitted on a
limited basis

Permitted, but
subject to prior
approval of the
Bank of Israel

Italy

Permitted

Limited to 10%
of own funds for
each insurance
company and
20% aggregate
investment in
insurance
companies

Generally
limited to
holding bank
premises

Permitted, up to
15% of the
bank's capital,
subject to
approval of the
Bank of Italy

Permitted, up to
5% of shares of
the bank, subject
to the approval
of the Bank of
Italy

Japan

Some services
(e.g., selling of
government
bonds and
investment
trusts) permitted
to banks, others
permitted
through
subsidiaries.

Some services
(selling
insurance
policies in
connection with
housing loans
and others)
permitted to
banks, others
permitted
through
subsidiaries

Generally
limited to
holding bank
premises

Limited to
holding 5%
interest 5

Permitted,
provided total
investment does
not exceed
investing firm's
capital or net
assets.
Acquisitions of
shares in excess
of 5% must be
filed and shares
equal or in
excess of 20%
subject to
regulatory
approval

11

Industrial Firm
Investments in
Banks

Bank holding companies and their subsidiaries are allowed to hold in the aggregate up to 15% of the total shares of
non-financial companies.
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Country

Securities2

Insurance3

Real Estate4

Korea

Generally
Permitted
Permitted
through affiliates through affiliates limited to
holding bank
premises and to
60% of bank
capital

Latvia

Permitted

Permitted
through
subsidiaries

Luxembourg

Permitted

Permitted
through
subsidiaries

Mexico

Bank
Investments in
Industrial
Firms5

Industrial Firm
Investments in
Banks

Permitted, but
limited to 15%
of the total
shares of
non-financial
companies

Permitted, up to
4% of the bank's
total shares 6

Permitted

Permitted, but
limited to 15%
of bank's capital;
in the aggregate
limited to 60%
of the bank's
capital

Subject to
regulatory
approval for
acquisitions of
voting shares
equal to or in
excess of 10, 20,
33 and 50%

Permitted

Permitted, but
limited
according to EU
Directives

Permitted, but
majority
shareholdings
are very
restricted

Permitted
Permitted
Generally
through affiliates through affiliates limited to
holding bank
premises

Not permitted

Permitted up to
20% of the
shares with
approval

The Netherlands

Permitted

Permitted
through
subsidiaries

Permitted

Subject to
regulatory
approval for
voting shares in
excess of 10%

Subject to
regulatory
approval for
voting shares in
excess of 5%

New Zealand

Permitted;
usually
conducted
through a
subsidiary

Permitted;
usually through
subsidiaries

Permitted;
usually through
subsidiaries

Permitted

Permitted, but
subject to
approval of
authorities

12

The limit of the industrial firm investments in banks can be expanded up to 10% if the investments are approved by
the FSC. Invested shares exceeding 4%, however, will not bear voting rights.
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Country

Securities2

Insurance3

Real Estate4

Nigeria

Permitted

Permitted
through
subsidiaries

Mortgage
finance
permitted
through
subsidiaries

Permitted
Limited to
certain types of
agricultural,
industrial and
venture capital
companies. May
not acquire more
than 40% of a
company's share
capital. Each
investment
limited to 10%
of the bank's
capital; limited
in the aggregate
to 20% of capital
for commercial
banks and 50%
of capital for
merchant banks

Norway

Permitted; the
activities need
no longer be
conducted in
separate
subsidiaries;
mutual fund
management
permitted
through
dedicated
subsidiaries

Permitted
through
subsidiaries

Permitted,
subject to
restrictions
based on total
assets of the
bank

Investments of
up to 49% in
single
companies
permitted; only
4% of total bank
assets permitted
to be invested in
shares

30

Any person who
intends to
acquire a
“qualified
holding” (10%
or more) in a
financial
institution must
notify the
authorities and
get prior
authorization
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Country

Securities2

Insurance3

Real Estate4

Pakistan

Permitted,
except for some
specifically
disallowed
securities

Not permitted

Generally
limited to
holding bank
premises

Permitted as a
form of
financing,
subject to the
Central Bank's
prudential
guidelines

Permitted

Panama

Permitted
through
subsidiaries

Not permitted

Not permitted

Permitted up to
25% of the
bank’s capital

Permitted

Peru

Permitted;
dealing usually
conducted
through
subsidiaries

Not permitted

Generally
limited to
holding bank
premises

Generally not
permitted

Permitted,
subject to
approval of
Superintendent
of Banks if
investment
exceeds 15% of
bank's capital

Philippines

Permitted;
universal banks
may engage in
securities
activities
directly or
through a
subsidiary with
limitations;
regular
commercial
banks may
engage in
securities
activities only
through the
investment
house where
they have a
minority interest

Insurance
companies/
insurance
agency and
brokerage
permitted for
universal banks
through
subsidiaries with
limitations;
insurance
agency and
brokerage
permitted for
regular
commercial
banks through
subsidiaries with
limitations

Permitted for
universal banks
through
subsidiaries with
limitations

Permitted for
universal banks
through
subsidiaries with
limitations

Permitted with
limitations on
foreign and/or
corporate
ownership
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Country

Securities2

Insurance3

Real Estate4

Poland

Permitted;
dealing in
publicly traded
securities
through
subsidiaries

Permitted

Permitted

Permitted up to
25% of the bank's
capital

Permitted

Portugal

Permitted;
mutual funds
only through
subsidiaries

Permitted
through
subsidiaries

Generally
limited to
holding bank
premises

Permitted up to
15% of bank's own
funds (but not to
exceed 25% of the
voting rights of the
company) and
such investments
may not in the
aggregate exceed
60% of the bank's
own funds

Subject to
regulatory
approval for
acquisitions of
voting shares
equal to or in
excess of 5, 10,
20, 33 and 50%

Romania

Banks allowed
to engage in
underwriting,
dealing and
brokering; with
regard to mutual
fund business,
only carrying on
the function of
depositary
institution is
permitted

Not permitted;
however
investments in
insurance
companies are
not limited, but
are subject to
notification to
the NBR or in
certain
circumstances,
to prior approval

Permitted only
for carrying
out banking
activity in
compliance
with the
Banking Law,
for
employees’
use, and the
enforced
collection of
claims

Permitted up to
15% of the bank’s
own funds and
20% of a
company’s share
capital; such
investments in the
aggregate may not
exceed 60% of the
bank’s own funds.

Permitted, but
acquisition of
10% or more
requires prior
notification of
the National
Bank of
Romania

Russia

Permitted

Not permitted

Not permitted

Permitted, but not
more than in one
financial-industrial
group

Permitted, but
acquisition of
more than 25%
of a bank’s
shares requires
the Central Bank
of Russia’s prior
approval
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Investments in
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Country

Securities2

Insurance3

Real Estate4

Singapore

Banks may
engage in the full
range of
underwriting,
dealing,
brokering and
mutual fund
activities

Banks can act
as a distributor
but not as a
manufacturer of
insurance
products unless
they possess a
separate
insurance
license to
conduct
insurance
business, which
is governed
under the
Insurance Act
administered by
MAS

Investment in
real estate is
limited in the
aggregate to
20% of bank’s
capital funds.
Banks are
generally not
allowed to
engage in
property
development or
management

Interests in excess of
10%, or that give the
bank significant
influence over the
management of a
company, require
regulatory approval.
In addition, a bank
may not invest more
than 2% of its capital
funds in any
individual firm.

Acquisitions of
5%, 12% and
20% or more by
any single
shareholder
require
regulatory
approval

South Africa

Generally
permitted, but
subject to
financial
reporting
requirements and
prudential liquid
and capital
requirements on
trading book

Banks and
associates of
banks may not
without prior
written
approval of the
Registrar hold
more than 49%
of a registered
insurer

A bank may not
hold more than
10% of its
liabilities,
excluding
liabilities in
respect of
capital and
reserves, in
immovable
property
without the
written
approval of the
Minister of
Finance

Banks require prior
written permission
from the Registrar to
establish subsidiaries
or a joint venture
within or outside
South Africa or to
acquire an interest in
companies or open a
branch or
representative office
outside of South
Africa, including
beneficial interest in
a trust or establish
any financial or
other business
undertakings under
its direct or indirect
control

Only a bank or
bank
controlling
company may
control (hold
more than 50%
of the nominal
value of the
issued shares of
the bank) a
bank.
Permission is
required from
the Registrar for
holdings in
excess of 15%
of the nominal
value and from
the Minister of
Finance for
holdings in
excess of 49%
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Spain

Permitted; banks
themselves
allowed to
become
members of the
stock exchange;
mutual funds
managed
through separate
affiliate

Marketing
permitted
directly and
through
subsidiaries

Permitted

Permitted,
subject to
capital-based
limits under EU
Directives

Acquisitions of
5% or more
require the
approval of the
Bank of Spain

Sweden

Permitted

Permitted

Generally
limited to
holding banking
premises

Limited

Not prohibited,
but such
investments are
generally not
made

Switzerland

Permitted
through specific
license as
securities dealer

Permitted
through
subsidiaries

Permitted

Permitted

Not prohibited

Turkey

Permitted

Permitted to act
as agent but not
permitted to act
as principal

Not permitted
unless
specifically
authorized by
bank's charter

Limited to 15%
of bank's own
funds and in the
aggregate
limited to 60%
of bank's own
funds

Not prohibited

United Kingdom

Permitted;
usually
conducted
through
subsidiaries

Permitted
through
subsidiaries

Permitted

Permitted,
subject to
supervisory
consultations

No statutory
prohibition
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Industrial Firm
Investments in
Banks

United States

Permitted, but
underwriting and
dealing in
corporate
securities must
be done through
(1) a nonbank
subsidiary of a
bank holding
company
(subject to
revenue limits),
(2) a nonbank
subsidiary of a
financial holding
company (no
revenue limits)
or (3) a financial
sub of a national
bank (no
revenue limits)

Insurance
underwriting and
sales are
permissible for
nonbank
subsidiaries of
financial holding
companies.
National banks
and their
subsidiaries are
generally
restricted to
agency sales
activities.

Generally
limited to
holding bank
premises

Permitted to
hold up to 5% of
voting shares
through a BHC
(bank holding
company), but a
BHC that is
designated as a
financial holding
company and
has a securities
affiliate may
exercise
merchant
banking powers
to make
controlling
investments,
subject to certain
regulatory
restrictions

Permitted to
make
noncontrolling
investments up
to 25% of the
voting shares

Uruguay

Underwriting
and brokering
permitted;
dealing limited
to public debt;
mutual funds
permitted with
Central Bank
approval

Permitted
Generally
through affiliates limited to
holding bank
premises

Not permitted

Permitted;
subject to
Central Bank
approval

Venezuela

Permitted
without
restriction for
universal banks;
other types of
banks limited to
20% of capital

Permitted
through
subsidiaries,
subject to
controls under
the insurance
laws

Limited to 20%
of capital

Acquisitions of
more than 10%
of a bank's
voting stock
requires
approval from
the
Superintendent
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ARGENTINA
Basel II Accord
The Central Bank of Argentina decided to adopt the Simplified Standard Approach to
credit risk, which will be implemented commencing January 2010, and it will not modify the
global capital requirements of financial institutions. On operational risk, the Central Bank will
continue analyzing the options available in order to determine what is most appropriate to the local
financial system. The calculation of market and interest rate risk nowadays is generally aligned
with the recommendations of the Basel Committee.
Pillars II and III are expected to be in force before complete capital requirements of Pillar I,
as suggested by the Basel Committee. The Basel II Accord will be adopted gradually and
completed by 2010.
Anti-Money Laundering Law
A National Law enacted on June 13, 2007 provides for criminalization of terrorist
financing in accordance with the recommendations of the Financial Action Task Force. Among
other things, the Law provides that people who either collect or supply money or goods, and have
the precise knowledge that they will be used to finance terrorism, will be condemned to between 5
to 15 years of prison.
Moreover, the Law introduces the struggle against the terrorist financing as one of the main
objectives of Argentina’s financial intelligence unit – the Financial Information Agency (“Unidad
de Información Financiera” (UIF)).
Long-Term Debt Instruments
The Central Bank admitted the computation of long-term debt instruments – or
“perpetuities” – within institutions’ minimum capital requirements. These instruments have a
minimum 30-year term.
These instruments combine features similar to those of bonds (as payment of a periodic
coupon) and shares to the extent they give the right not to pay coupons if there are no distributable
profits, and holders of the instruments do not have the same rights as other bank creditors.
Depending on specific conditions of each instrument in relation to the capacity to absorb loss, the
relevant funds may be admitted for computation of the basic net equity or for computation of net
equity from the budget viewpoint. The Central Bank has contemplated both cases in the
amendment introduced to minimum capital requirements.
These mechanisms represent an incentive to the institutions’ capitalization as they allow
them to increase their solvency without diluting the control of the company. Under the Basel I
Agreement, executed in 1988, they were accepted as supplementary regulatory capital components
and then, in 1998, the Basel Committee allowed their inclusion in the basic capital computation,
with a maximum limit of 15%, provided certain requirements are met.
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Facilities for Profit Distribution
Revising the previous system, which required prior Central Bank authorization on a
case-by-case basis, the Central Bank has authorized distribution of profits by financial institutions
whenever the amount is higher than the amount resulting from the addition of the following:
outstanding adjustments arising from differences that may persist between the book value and the
market value of portfolio public sector assets; residual exchange differences arising from
compliance with judicial orders mandating reimbursement of deposits based on parities above that
set forth under the rules; and, finally, adjustments that may be introduced by the Central Bank and
by its external audit.
Likewise, to carry out the distribution of profits the minimum capital requirement must be
met after deducting the above-mentioned items, plus the addition of the minimum presumed
income tax computable within the regulatory framework, the amounts of profits to be distributed
and forbearances in force that the institution is using to meet minimum capital requirement and
interest rate risk.
Payment of Long-Term Instruments Financial Services
The Central Bank approved a specific procedure for the payment of financial services
corresponding to long-term debt instruments (“perpetuities” – see above), enabling institutions to
comply with the procedure set forth on a general basis without deducting the adjustments called
for by the special treatments implemented as a consequence of the crisis of the years 2001 and
2002. These are the adjustments resulting from: payments made in compliance with judicial
orders originating in cases where regulations in force applicable to pesified deposits have been
challenged; the positive difference between the book value and the market value in cases where the
financial institution registers government bonds not valued at their market price; and the
attenuated computation in the minimum capital ratio of credit risk for public sector financing and
interest rate risk.
Truncation of all Checks
As of November 24, 2006, all checks and other instruments subject to clearing through
Automated Clearing Houses must be truncated. This means that depository institutions shall retain
the physical instrument, regardless of its amount, and transfer automated information to the
respective Automated Clearing Houses. In turn, depository institutions shall transfer, in addition
to the automated record, an image of the front and reverse sides of checks and of any other
instruments subject to clearing in amounts higher than $5,000.
Mergers and Acquisitions
As of the end of June, 2007, there are 88 institutions in the Argentine financial system (70
banks and 18 non-banking financial institutions). In the last year, there were some mergers and
acquisitions. The two mayor transactions were: (a) HSBC acquired Banca Nazionale del Lavoro
(BNL); and (b) Standard Bank acquired the local branches of BankBoston and ING.
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AUSTRALIA
Legislative Developments
On 6 December 2006 the Financial Sector Legislation Amendment (Trans-Tasman
Banking Supervision) Act 2006 received Royal Assent, amending the Australian Prudential
Regulation Authority Act 1998 (APRA Act) and the Banking Act 1959. Amendments to the APRA
Act provided that APRA is required in performing and exercising its functions and powers to
promote financial system stability in Australia. Complementary changes to the Banking Act also
provide that in addition to APRA’s duty to protect depositors of authorized deposit-taking
institutions it has a duty to promote financial system stability in Australia. Other changes to these
Acts provided for APRA to support the Reserve Bank of New Zealand in the performance of its
statutory responsibilities relating financial system stability and prudential regulation in New
Zealand. This includes a requirement for APRA, to the extent reasonably practicable, and having
regard to its other statutory responsibilities, to avoid taking any actions that are likely to have a
detrimental effect on financial system stability in New Zealand.
The Australian Parliament has also passed the Financial Sector Legislation Amendment
(Restructures) Bill which amends the Financial Sector (Transfer of Business) Act 1999. The
amendments will assist authorized deposit-taking institutions which currently head financial
groups to restructure their corporate group under a group to be headed by a newly established
authorized non-operating holding company.
On 21 July, the Australian Government introduced into Parliament a Bill to streamline and
simplify the prudential regulatory framework. At the time of writing, the Bill is before Parliament.
The changes will to some extent improve the flexibility, consistency and transparency of the
Banking Act 1959, the Insurance Act 1973, the Life Insurance Act 1995, the Superannuation
Industry (Supervision) Act 1993 and other related legislation. For example, the Bill provides:
•
•
•

APRA with more flexibility (by removing parts of the acts which are better placed in
prudential standards);
simpler procedures for regulated entities to report of breaches of the legislation;
consistent protection for whistleblowers.

The Financial Sector Legislation Amendment (Discretionary Mutual Funds and Direct Offshore
Foreign Insurers) Bill 2007 was introduced in the Australian Parliament on 21 June 2007 and is
expected to be passed in the near future. This Bill aims to bring direct offshore foreign insurers
under the scope of prudential regulation by APRA subject to limited exemptions. This Bill also
aims to enable information to be collected to determine the nature and scope of the operations of
discretionary mutual funds in Australia. The information will assist in determining whether these
funds should be prudentially regulated.
ADIs - Basel II Implementation
Australia will adopt the Basel II Accord from 1 January 2008. All Australian ADIs will
adopt Basel II. APRA has not mandated a particular approach for any ADI. Those ADIs wishing
to adopt the advanced approaches have to seek APRA approval. ADIs adopting the IRB approach
to credit risk must also adopt the AMA for operational risk. APRA will implement Basel II
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through its prudential standards. Draft standards have been released for consultation but are still to
be finalized. APRA is prepared to consider applications from ADIs that are well advanced in their
preparations to adopt the advanced approaches during the course of 2008 to remain on Basel I
(rather than have to adopt the standardized approaches from 1 January).
Documents relating to Basel II implementation in Australia can be accessed via the APRA
website at the following link:
http://www.apra.gov.au/ADI/Basel-II-implementation-in-Australia.cfm
General Insurance
APRA released three new prudential standards as part of its general insurance stage 2
reforms in February 2006: Risk Management, Reinsurance Management, and Audit and Actuarial
Reporting and Valuation. The standards took effect on 1 October 2006. The standards clarify and
strengthen APRA’s previous requirements in risk and reinsurance management, and emphasize
the importance of documenting reinsurance contracts for more certainty.
APRA has aligned its general insurance prudential framework with International
Financial Reporting Standards (IFRS). The revised standards took effect on 1 January 2007. As
part of this package of reforms, APRA has 'de-coupled' both the definition of Tier 1 capital
instruments and the assessment of securitized assets for capital adequacy purposes from Australian
Accounting Standards. A key change is the introduction of new definitions of Tier 1 capital
instruments and new limits on Tier 1 capital. These changes are consistent with the changes
introduced on 31 May 2006 for APRA authorized deposit-taking institutions. At the same time
these changes occurred, APRA took the opportunity to make other technical changes to finalize its
general insurance stage 2 reforms. These changes affected the capital adequacy and assets in
Australia standards.
APRA is working on proposed changes to the General Insurance prudential framework to
implement more explicit and transparent application of prudential requirements to different
categories of insurers. APRA issued a discussion paper on this topic on 31 July and plans to
develop final prudential standards in 2008.
APRA plans to introduce prudential supervision of corporate groups involving general
insurers. This will promote the protection of Australian policyholders by reducing the risk of
financial contagion across members of corporate groups. APRA envisages having a prudential
framework for corporate groups in place by mid 2008.
Life Insurance
Australian Life Insurance regulation has focused on five major areas over the past financial
year:
1) New standards for risk management and business continuity management;
2) Simpler regulation - proposed changes to the Life Insurance Act 1995;
3) Proposed new reporting standards - for collection of life insurance data;
4) Legacy products; and
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5) Unit pricing
APRA introduced Life Insurance Standards and Prudential Practice Guides on Risk
Management and Business Continuity Management in March 2007 to bring the life industry into
line with other APRA regulated industries.
The bill to streamline and simplify the prudential regulatory framework, which is currently before
Parliament, makes a number of significant changes to the Life Insurance Act 1995. These
proposed changes include abolishing the Life Insurance Actuarial Standards Board, with APRA to
assume its powers, and removing various requirements for auditors and appointed actuaries from
the Life Insurance Act. The intention is to include these requirements in new prudential standards.
The reporting requirements for life insurance companies and friendly societies are in the
process of being updated. APRA released a consultation paper on the proposal in April 2007,
planning to significantly alter the returns life companies and friendly societies are required to
submit to APRA. Prudential Standards on the changes are expected to be released in the fourth
quarter of 2007 for implementation in 2008.
Legacy products continue to be an operational risk for the life insurance industry as the
number of closed products increase but the technology to deal with them are stagnant, expensive to
maintain and more prone to operational errors. Staff knowledge of closed products continues to
fall resulting in higher operational errors and lower levels of customer service. To overcome these
issues, APRA continues to work with Australian government bodies to look at options to
rationalize legacy products, whilst protecting policyholder interests.
An APRA ASIC joint ‘Guide to Good Practice in Unit Pricing’ (issued in November 2005)
has resulted in better industry awareness on unit pricing issues. Although unit pricing errors are
still being discovered and documented, the problems are being better recognized within industries
and there has been a visible effort by companies in adopting some of the recommendations in the
Guide.
Harmonisation
In October 2006, APRA issued new prudential standards on outsourcing for authorized
deposit-taking institutions, general insurers and life companies. The standards were accompanied
by two related prudential practice guides; one covering outsourcing for all regulated institutions,
and one covering custody arrangements for general insurers. The standards are designed to ensure
regulated institutions manage the risks from outsourcing material business activities in a prudent
manner. The standards introduce a principles-based, harmonized approach setting out minimum
requirements for managing risks from outsourcing but enabling institutions to tailor their
outsourcing policy to meet their individual needs. They allow regulated institutions to adopt a
flexible approach to intra-group outsourcing and deal explicitly with outsourcing to an offshore
party. The standards are consistent with international regulatory principles, including those
promulgated by the Joint Forum, which comprises the Basel Committee on Banking Supervision,
the International Organisation of Securities Commissions and the International Association of
Insurance Supervisors. The standards took effect on 1 April 2007.
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Superannuation
Much of APRA’s work in 2006/2007 has focused on ensuring that the trustee licensing
reforms implemented during the two-year transitional period ending 30 June 2006 are properly
understood and being adhered to by trustees. The reforms included universal licensing,
compulsory fund registration, development of effective risk management frameworks and
operating standards in the key areas of fitness and propriety, outsourcing and adequacy of
resources. The trend of fund consolidation that had been evident over a number of years prior to
these reforms continued during the licensing period. The number of prudentially regulated funds
with more than 4 members decreased to 624 by the end of March 2007. The number of self
managed superannuation funds (funds with 4 or fewer members that are not prudentially
regulated) continued to increase, exceeding 337,000 at March 2007.
Further reforms in the area of contributions and tax treatment of benefits were announced in the
2006 Federal Government’s Budget. While lump sum and pension benefits taken after age 60 will
be tax free from 1 July 2007, new controls on the amount of contributions will commence at the
same time.
Total superannuation assets in Australia reached $1.1 trillion during the March 2007
quarter.
Regulation of the Financial Services Industry
APRA and ASIC continue to work together to identify ways to reduce the regulatory
burden on entities regulated by both Agencies. Over the past year, the agencies worked with the
Treasury to remove some of the legislative sources of regulatory overlap, inconsistency or
duplication. The agencies are now reviewing their administrative practices for unnecessary
regulatory burden and evaluating how any further overlaps, inconsistencies or duplication might
be reduced.
ASIC has undertaken a number of Better Regulation Initiatives that aim to achieve better
and more transparent regulation and to reduce burdens on business. These include issuing: a
revised policy statement which sets out how ASIC deals with applications for relief; an
information sheet which provides practical guidance for applicants who request an exemption or
modification under the Corporations Act; a guide entitled ASIC: a guide to how we work setting
out what ASIC does, how it approaches its activities, how it is organized and how it is accountable;
consultation papers updating same of ASIC's licensing related policies with a view to simplifying
aspects of the policies; a guide Helping consumers and investors.
ASIC has continued to make refinements to financial services regulation including:
providing details of its approach to the regulation of providers of superannuation clearing houses
and other electronic payment facilities; issuing guidance on ASIC's use of administrative powers
in enforcing financial services laws; issuing guidance which explains how ASIC handles breach
notifications; releasing a discussing paper on managing conflicts of interest in the financial
services industry; and issuing a fees and costs disclosure guide.
ASIC has released numerous consultation papers throughout the year. One of these is a
consultation paper inviting members of the public to make submissions on the Electronic Funds
Transfer Code of Conduct (EFT Code). The EFT Code is a voluntary industry code of practice
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covering all forms of consumer electronic payments transactions. ASIC is responsible for
administration of the EFT Code, including undertaking periodic reviews. Other consultation
papers relate to ASIC’s proposed policy on licensing relief for trustees of wholesale equity
schemes and proposals to offer exemptions from some bodies that arrange group insurance, such as
sporting and community associations.
Reforms have been implemented to help streamline and make superannuation easier to
understand, and to provide people with more choice regarding their superannuation arrangements.
The changes will generally apply from 1 July 2007. The superannuation simplification measures
represent one of the largest reforms to superannuation in recent years. ASIC has provided
guidance on disclosing simpler superannuation and expects superannuation trustees to disclose the
changes to fund members. ASIC has released a policy statement on how superannuation trustees
can deliver product disclosure information about investment strategies to members. ASIC has
released a report Monitoring superannuation fees and costs: an ASIC report, which monitors
trends in superannuation fees and costs.
ASIC has announced relief from the product disclosure statement (PDS) provisions of the
Corporations Act 2001 for financial services licensees who are deemed to be issuers of exchange
traded derivatives. Currently, the law generally requires that both the licensee who makes a
recommendation about the acquisition of a derivative, and the licensee who is the market
participant who acquires the derivative for the client must prepare a PDS for the derivative. ASIC
has issued this class order so that consumers receive a single PDS. Consumers will still get all the
information they need but it is provided in a more practical manner.
Payment Systems, Electronic Commerce and Banking
In recent years, the Reserve Bank of Australia (RBA) has taken a number of steps to
improve competition and efficiency in the Australian payments system.
Initially, the focus was on credit card systems. In 2001, the RBA designated the Bankcard,
MasterCard and Visa credit card systems as payment systems under the Payment Systems
(Regulation) Act 1998. Designation is the first step in the possible establishment of standards or an
access regime for a payment system. After extensive consultation, the RBA determined standards
for the designated schemes, which lowered interchange fees and removed restrictions on
merchants charging customers for the use of credit cards, and imposed an access regime, which
facilitates entry by new players.
The interchange fee Standard requires the fees paid by transaction acquiring institutions to
card issuing institutions to be no higher, on a weighted-average basis, than a cost-based benchmark.
Initially separate benchmarks were calculated for each scheme but, in 2006, the Standard was
amended to provide for the calculation of a common benchmark to cover both the MasterCard and
Visa schemes. The amended Standard does not apply to the Bankcard scheme, which was closed at
the beginning of 2007. The common benchmark applying for the three years from 1 November
2006 is 0.50%. This compares with the average benchmark interchange fee for the preceding three
years of a little under 0.55%.
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Under the Standard on merchant pricing, merchants are now permitted to impose a charge
on customers who pay with credit cards. Previously, the rules of the MasterCard and Visa schemes
prohibited such charges. American Express and Diners Club have agreed voluntarily that
merchants can impose charges on customers who pay with their cards. American Express has also
agreed to amend its contracts with merchants to allow them to encourage their customers to pay
with another card or payment method.
The introduction of Access Regimes has allowed specialist credit card institutions (SCCIs),
authorized and supervised by APRA, to apply to participate in the credit card schemes, as issuers
or acquirers. Formerly, the scheme rules required that participants be deposit-taking institutions
authorized by APRA.
In 2004, the RBA designated the Visa Debit system and the EFTPOS debit card system as
payment systems under the Payment Systems (Regulation) Act 1998. In 2005, after extensive
consultation, the RBA determined Standards for the setting of interchange fees for both systems,
and the modification of the ‘honour all cards’ rule in the Visa system. It also determined Access
Regimes for the EFTPOS and Visa Debit systems.
The interchange Standards have led to lower interchange fees. In the case of the EFTPOS
system, the Standard involves the adoption of a cap and floor on interchange fees. The interchange
fee benchmark applying to the EFTPOS system for the three years from 1 November 2006 is 5
cents per transaction; the minimum fee is 4 cents per transaction. For Visa Debit, there is a cap on
the weighted-average interchange fee in that system. For the three years from 1 November 2006,
this cap is 12 cents per transaction.
The ‘honour all cards’ Standard removes the requirement that merchants accepting Visa
credit cards also accept Visa Debit cards. It also requires that Visa Debit cards be identified both
visually and electronically to allow merchants to decline acceptance if they so choose.
The EFTPOS Access Regime is relatively limited in nature. It was designed to complement
an Access Code, developed voluntarily by the industry, which addresses most of the aspects of
access to the EFTPOS system. The Access Regime sets a cap on the price that an existing
participant can charge an entrant seeking to establish a connection and sets out provisions that will
ensure that negotiations over interchange fees are not used to frustrate entry. The Visa Debit
Access Regime is similar to that for the Visa credit card scheme, allowing the participation of
SCCIs.
During the course of the development of these reforms, a MasterCard-branded debit card
was released in Australia. The RBA indicated that this new scheme debit system would be subject
to the same requirements as the Visa Debit system. Both schemes were given the opportunity to
comply voluntarily with the reforms. MasterCard has provided an undertaking to this effect, but
Visa has not done so. The interchange Standard and the ‘honour all cards’ Standard have therefore
been imposed formally on the Visa Debit system.
The RBA determined financial stability standards for central counterparties and securities
settlement facilities in 2003. The standards seek to ensure that clearing and settlement facilities
identify and properly control risks associated with their operations, thereby promoting the stability
43

Institute of International Bankers

Global Survey 2007

of the Australian financial system. The standard for securities settlement facilities was amended in
2005 to limit its application to facilities that settle obligations in excess of $100 million in a
financial year. This was done to ensure that the standard applies only to securities settlement
facilities that could potentially pose a risk to the stability of the financial system, exempting small
systems from unnecessary regulation.
For further information please visit the RBA’s website, www.rba.gov.au.
Anti Money Laundering Developments: AML/CTF Legislation
The Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (AML/CTF Act)
received Royal Assent on 12 December 2006. The AML/CTF Act forms part of a legislative
package that will implement the first tranche of reforms to Australia’s AML/CTF regulatory
regime. The reforms are a major step towards:
•

•

preventing and detecting money laundering and terrorism financing by meeting the
needs of law enforcement agencies for targeted information about possible criminal
activity; and
bringing Australia into line with international standards, including standards set by the
Financial Action Task Force (FATF).

The AML/CTF Act covers the financial sector, gambling sector, bullion dealers and other
professionals or businesses (‘reporting entities’) that provide particular ‘designated services’.
The Act will implement a risk-based approach to regulation. Reporting entities will
determine the way in which they meet their obligations based on their assessment of the risk of
whether providing a designated service to a customer may facilitate money laundering or terrorism
financing.
AUSTRAC will have an expanded role as the national AML/CTF regulator with
supervisory, monitoring and enforcement functions over a diverse range of business sectors.
Treatment of Banks Experiencing Capital Difficulties
Authorized deposit-taking institutions (ADIs) in Australia are subject to a risk-based
capital adequacy framework and are not required to maintain any minimum “leverage
ratio”. There is no statutory or regulatory requirement for APRA to intervene and take remedial
action should an ADI fall below minimum capital standards. Section 62A of the Banking Act
requires an ADI to notify APRA of any breach of prudential standards. In addition, the prudential
standards themselves provide that an ADI must notify APRA of any breach, or expected breach of
minimum capital standards. Section 11CA of the Banking Act 1959 provides that where an ADI
breaches or is likely to breach a prudential standard (which could include any breach of minimum
capital requirements); or an ADI is conducting its affairs in an improper or financially unsound
way; or where APRA considers it is necessary in interests of the depositors of an ADI, APRA may
issue an ADI with a direction. A direction can include requiring the ADI to comply with a
prudential standard; or to remove a director or executive officer of the ADI from office and to
appoint replacements; to stop the ADI accepting deposits and making advances; to stop payments
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of dividends or repayment of funds; and anything else as to the way the operations of an ADI are
conducted or not conducted.
AUSTRIA
Basel II
The New Basel Capital Accord (Basel II) has been transposed into EU law by Directives
2006/48/EC and 2006/49/EC, both published in the Official Journal of the European Union on 30
June 2006.
Transposition in Austria was characterized by protracted negotiations both with the
supervisory bodies and in parliament. One of the major requests of the entire credit sector was not
met, namely that Austria’s supervisors use the national discretion provided for in the Directive
regarding the Article 22 waiver (i.e. option to supervise subsidiaries by way of exercising
supervision of the parent company on a consolidated basis).
In the evening of 13 July 2006, the lower house of the Austrian parliament (National
Council) unanimously adopted the amendment to the Austrian Banking Act (BWG) that
transposed Basle II. Owing to the very detailed provisions of the revised Directives, transposition
in Austria has been ensured not only by this amended BWG but also by two related ordinances
(regarding solvency and information disclosure requirements) issued by Austria’s Financial
Market Authority (FMA).
The lower house of the Austrian parliament also adopted two motions for a resolution
concerning credit institutions’ voluntary undertaking to explain rating decisions to SMEs and
other corporate applicants for loans in writing when asked (in compliance with Article 145, para. 4
of Directive 2006/48/EC), as well as concerning the FMA’s obligation to submit important
banking ordinances to the parliament’s finance committee.
Risk-Oriented Reporting (ROM)
1 January 2007 marked the beginning of a new reporting system in Austria introduced in
response to the modified framework for Austria’s banking sector on the one hand, and to
international harmonisation efforts initiated, inter alia, by the launch of Basel II on the other.
Monthly returns and quarterly reports have now been replaced by reports on income, net worth and
exposure (VERA) and regulatory compliance reports (ORA).
Following in-depth negotiations, a final agreement was achieved between supervisors and
the credit industry on 3 November 2005. It also included agreement on banks having total assets of
less than EUR 250 m being subject to reduced ORA reporting requirements under the standardized
approach of Basel II.
The seven ordinances listed below were published in the Federal Law Gazette of 12
December 2006:
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469th Ordinance: Amendment to the Ordinance on reporting capital and reserves
470th Ordinance: Ordinance on year-end and consolidated financial statements
471st Ordinance: Ordinance on income, net worth and exposure reporting
472nd Ordinance: Ordinance on regulatory compliance reporting
473rd Ordinance: Ordinance on loss data reporting
474th Ordinance: Ordinance on master data reporting
475th Ordinance: Ordinance on large exposure reporting
Transparency Directive (TD) − Amendment to the Stock Exchange Act
The TD-driven amendment to the Stock Exchange Act (Börsegesetz), which became
operative on 26 April 2007, has introduced major changes regarding periodic financial reporting
requirements for issuers who have securities admitted to trading on a regulated market situated or
operated within the EU. The TD aims to improve information for investors on the financial result
and position of such companies, and to disseminate, store and make accessible in databases such
regulated information on a pan-European basis. Under the April 2007 amendment to the Stock
Exchange Act, the Issuer Information Center Austria (IIC) of Oesterreichische Kontrollbank
Aktiengesellschaft (OeKB, Austria's central provider of financial services and information) is the
officially appointed central storage system for regulated information including annual, half-yearly
and interim management statements or quarterly and ad-hoc reports.
BAHRAIN
The financial sector in Bahrain continued with its role as a key driver for the growth of the
Bahrain economy, as well as of the Gulf region.
The period between 1 July 2006 and 30 June 2007 reflected a paradigm change in the
financial sector in Bahrain, as manifested in the most significant change to its regulatory landscape
in decades, with the birth of the Central Bank of Bahrain (CBB), as the successor organization to
the Bahrain Monetary Agency (BMA). In September 2006, with the enactment of the new Central
Bank of Bahrain and Financial Institutions Law (CBB Law), which governs the activities of the
CBB, the CBB took over from the BMA as the central bank and single regulator for the financial
services industry in the Kingdom of Bahrain, thereby assuming all the rights and obligations of the
former BMA.
A new licensing framework was introduced for the financial services industry aligned to
demands of globalisation in the financial industry. License categories were now defined by
regulated activity, rather than institution type, making the new framework flexible and inclusive
and able to respond to market changes. The six basic licensee categories under the integrated new
framework are: Conventional Banking, Islamic Banking, Insurance, Investment Business and
Specialized Licensees and Capital Market. The changes to the licensing system were
complemented by a comprehensive package of regulatory reforms aimed at ensuring that
regulations governing financial institutions remain fully compliant with the latest international
standards.
One of the most important milestones of the period was the introduction of Real Time
Gross Settlement (RTGS) system in the country in June 2007, which will facilitate large value
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inter-bank payment and settlement in real-time, online mode, with final and irrevocable intra-day
settlement. The RTGS will also take care of retail fund transfers on behalf of banks’ customers.
The Securities Settlement System (SSS) was also introduced simultaneously to facilitate real-time,
online settlement of all Government securities transactions, including sale/purchase, auction
(issue/settlement) and repo (repurchase) transactions. The SSS is being seamlessly integrated with
the RTGS. Thus, the financial flows in the country have become much more efficient and
controlled. (The process of migration of all the Retail Banks to the live RTGS-SSS systems was
completed on August 9, 2007 and inter-bank fund transfer is now happening among all the retail
banks in the Kingdom of Bahrain real-time on-line smoothly.)
The CBB issued the first-ever Trust Law in Bahrain to develop business related to trust
administration and trustee services. The Trust Law has opened the doors for the establishment,
management and administration of private business interests and wealth in estates and trusts. It
also opened the doors for financial institutions to offer other types of services using the trust
mechanism, such as real estate investment trusts and private pension schemes. Bahrain is one of
the first countries in the Middle East to put in place such a legal framework.
An updated and more modernized regulatory framework for Collective Investment
Undertakings (CIU) was issued during the period, which provided for appropriate framework for
Collective Investment Undertaking targeting professional investors. This will help stimulate the
industry for alternative investment vehicles such as hedge funds.
During the period, Bahrain’s banking system ranked in Category B of the Banking System
Indicator (BSI), was ranked on par with developed countries by FitchRatings, in the Fitch (BSI),
which is a measure of intrinsic banking system quality or strength. The country received a foreign
currency debt rating of ‘A’ from international rating agency Standard & Poor’s (S&P) and ‘A-’
from FitchRatings. Capital Intelligence, the international rating agency, raised Bahrain's long-term
foreign currency rating to A- from BBB+ and its long-term local currency rating to A from A-. At
the same time, the agency raised Bahrain’s short-term local-currency rating to A1 from A2 and
affirmed its short-term foreign currency rating of A2, with stable outlook.
The Bahrain Stock Exchange (BSE) entered into a Memorandum of Understanding (MOU)
with the Dubai International Financial Exchange (DIFX) to develop and strengthen regional
capital markets activity. The MOU aims at strengthening and increasing co-operation between
both parties in areas relating to exchange of expertise and information by both parties and
promoting increased awareness among both parties' market participants regarding the legal
framework and investment opportunities, while encouraging listed companies in both stock
markets to cross-list their securities.
In a significant move aimed at enhancing the support infrastructure for Bahrain’s financial
sector, the CBB established separate tribunals for expediting the resolution of disputes arising
from conduct of financial business. Furthermore, a “Code of Practice on Consumer Credit and
Charging” for banks was introduced by the CBB to facilitate an improved and a more transparent
degree of customer service by the banking sector in Bahrain. The Bahrain Financial Harbor was
operationalized during the period. It provides a state-of-the-art, one-stop platform for financial all
institutions.
Bahrain continued to attract new financial institutions and the numbers of licensees of the
CBB increased to more than 390 licensed banks and financial institutions the highest in the region.
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There are more than 2,600 funds, 120 Islamic institutions and investment funds, and more than 150
insurance firms based in Bahrain.
Basel II
As part of preparation for Basel II implementation in Bahrain, the CBB issued Pillar I
requirements for banks and also started consultation for Pillar II and Pillar III regulations. The
Rules would be issued very shortly. Banks are required to implement all the three pillars from
January 2008. The capital requirements issued in 1999 under market risk remain unchanged so far.
Treatment of Banks Experiencing Capital Difficulties
With regard to the leverage ratio, the CBB mandates the maintenance of risk-based capital
requirement for banks as a floor, and there is no additional requirement for leveraging.
The CBB is mandated to intervene if a bank breaches its minimum capital adequacy
requirements. The extent of supervisory action is not defined and is dependent on case-by-case
basis – i.e., the remedial actions would depend on whatever the CBB considers appropriate in the
circumstances, including replacement of senior executives or imposition of restrictions on the
bank’s activities.
BERMUDA
During the period July 1, 2006 to June 30, 2007, the Bermuda Monetary Authority (BMA)
continued regulation and supervision of entities within Bermuda’s financial services sector by
introducing legislation and implementing policies that are consistent with international regulatory
standards.
The Authority also remained actively engaged in on going regulatory developments
internationally via participation and membership of key international standard setting bodies.
Through such participation, the Authority has ensured that regime enhancements during 2006 for
Bermuda licensed entities reflected and are consistent with international standards. The
Authority’s risk-based approach has remained practical and balanced within the dynamic,
challenging landscape of global financial services regulation.
Insurance
The Authority conducted a number of initiatives designed to develop further its
supervisory framework, as part of its continuing review and enhancement of insurance regulation
in Bermuda. In terms of significant legislative changes, the Insurance Amendment Act 2006
introduced provisions that codified the minimum licensing criteria for insurers, including the
standards for fit and proper controllers and officers. The Act also provided for the Authority to
issue a Statement of Principles. In addition, the Act introduced provisions for the development of
codes of conduct for the industry. These codes will be based on previously established guidance
already in place and will therefore already be familiar to the market.
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Further enhancements of the framework through to mid-2007 supported the Authority’s
goal to continue building on the effectiveness of Bermuda’s regulation of the insurance industry.
The Authority’s on-site supervisory program for Class 4 companies was expanded during the
period, and provides full market coverage including Class 3 commercial (re)insurers and the
captive sector via the Captive Manager On-site Program. This on-site work will continue to be a
key tool in the Authority’s assessment of (re)insurers’ regulatory compliance.
In addition, work during the year on a new Risk-Based Capital (RBC) Model for Class 4
companies progressed steadily. The new (RBC) Model evolved from Bermuda’s existing capital
adequacy framework for Class 4 companies, and has been developed in consultation with industry.
The model will apply capital charges to individual classes of business (premium and claims
liability) based on the characteristics of premium and claims liabilities for that class of business,
rather than to the (re)insurers’ overall premium and claim liability balance. In addition, RBC
factor charges will also be applied to various asset classes relating to fixed income risk, credit risk,
and equity risk. The Model also incorporates components covering interest rate/liquidity shock, a
catastrophe risk charge and both company and standard prescribed stress and scenario tests.
Operational risk charges are applied outside the model.
Banking
The aggregate risk/asset ratio of Bermuda’s banks strengthened during the year and ended
2006 at 18.2%, remaining well in excess of the 10% minimum ratio imposed by the Authority.
Supervision continued to involve a program of regular prudential and strategy discussions with
senior management, together with off-site analysis and review of prudential data and certain
on-site work, conducted both in Bermuda and in significant group operations abroad. As in 2005,
the on-site program during 2006 focused on progress in addressing recommendations made in
previous review visits. Programs included meetings with internal audit and compliance teams
within banks, as well as with members of their Audit Committees. The objective of on-site work is
to gain a more complete understanding of the quality of management and systems and of the
internal control environment. Compliance with anti-money laundering and counter-terrorism
requirements and procedures is routinely tested as part of such reviews.
The Authority devoted increasing attention during 2006 to a number of key changes to the
current supervisory framework that are envisaged. These reflect important developments in
international standards and requirements for banks engaged in cross-border business. The
initiatives reflect two major strands of work:
•

A series of amendments to the Basel Core Principles were approved by banking
supervisors internationally in late 2006. While the changes do not alter in any
fundamental way the standards with which banks are required to comply, they do include
new and more detailed provisions against which supervisors must monitor and assess
banks. Towards the end of the year the Authority provided banks with revised policy
papers aimed at ensuring a high degree of compliance with the new Basel Core Principles.
Following consultation, the papers were finalized during the first half of 2007 and can be
found on the Authority’s website www.bma.bm.
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•

Implementation of the new Basel II capital adequacy framework, an important
international initiative which many supervisors are currently moving to implement.
Discussions with Bermuda’s banks have been on going over the past three years. This
work gathered further pace in Bermuda during 2006 as the Authority proceeded to publish
consultative papers on particular elements of the new framework. This work remains an
important priority in order to ensure that Bermuda’s banks will have the option to move
over to Basel II as from January 2009.

•

Available Measures to Address Capital Adequacy Issues in the Banking Sector. The
Authority applies minimum 8% risk/asset ratios for individual institutions, and 10% on a
consolidated basis (as referenced above), in relation to regulatory requirements for capital
adequacy. The banking sector in Bermuda has in practice operated at capital adequacy
levels far exceeding these minimum requirements. In the event that a bank began to
experience deteriorating ratios, the Authority would initiate discussions with the
institution’s management well ahead of a breach in the minimum ratio taking place. The
Authority would require the institution to develop comprehensive plans to address the
emerging capital concerns promptly (e.g., by taking actions such as reducing or selling
assets, exiting from specific business lines or operations, or raising new capital). The
Authority’s actions in this regard are underpinned by the Banks and Deposit Companies
Act 1999. This Act provides intervention powers, in the event that management is not able
or willing to act promptly or effectively, enabling the Authority to take formal action to
direct the bank to execute any corrective measures the Authority deemed necessary.

Trust
Bermuda’s trust sector had another positive year, with continued growth being achieved in
both the number of trusts and total assets under administration. In aggregate, licensed undertakings
once again generated increases in revenues and in net income during 2006. The number of
full-time staff employed in the industry in Bermuda increased slightly from the 2005 level. The
Authority continued to evaluate developments in the sector and any implications for compliance
and trust officers through its on going supervision of each licensed undertaking and via routine
liaison with industry bodies, such as the Society of Trust and Estate Practitioners, (Bermuda)
Branch, the Bermuda Association of Licensed Trustees and the Association of Bermuda
Compliance Officers. This was the third year of implementation of the Authority’s on-site
compliance program, which proceeded smoothly and successfully. Overall, industry continues to
be very cooperative and their feedback on the program remains very positive, with many firms
once again affirming the benefits from a management perspective.
Investments
The Authority continued to supervise investment businesses during the year with a mix of
(a) off-site regulation (review of quarterly balance-sheet, profitability and liquidity data), (b)
prudential meetings with senior management to review key strategies and developments, and (c)
on-site review visits to assess the effectiveness of governance arrangements, the internal control
environment and record-keeping, as well as compliance with the requirements of the Act,
Regulations and Codes.
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Towards the end of 2006, Parliament passed the Investment Funds Act 2006, which makes
amended provision for the authorisation and regulation of mutual funds and other pooled
investment vehicles. While the new provisions include a number of changes from earlier
Regulations, the objective remains for the Authority to regulate funds having proper regard to the
nature of their investor base, and the degree of sophistication or investment expertise that investors
can be expected to apply. The overwhelming portion of Bermuda’s fund industry remains
exclusively targeted at sophisticated investors. The legislation also introduced a licensing
requirement for persons carrying on the business of a fund administrator in or from Bermuda:
companies conducting such business in Bermuda became subject to on going supervision by the
Authority.
The new Act provides for three classes of fund: Standard, Institutional and Administered
Funds. Institutional and Administered Funds are targeted at sophisticated investors, with the latter
required to appoint a Bermuda licensed fund administrator. Standard Funds are funds that are open
to a wider spectrum of investors. Funds existing at the date of commencement of the new Act may
apply to be reclassified without additional fee during the period of six months from
commencement. The Act also provides for funds that are private in nature and have not more than
20 investors to be excluded from the Act. Such funds must serve written notice on the Authority
confirming that they qualify for exclusion.
CANADA
The last twelve months has seen the passage in Canada of the latest revision to the Bank Act
and other federal financial services legislation. In addition, steps have been taken to
implement changes to Canada’s anti-money laundering and anti-terrorist financing regime.
Canada will be the first country in the world to adopt the advanced credit risk approaches
under Basel II. The federal and provincial governments also continue their efforts to reform
the structure of securities regulation in Canada.
Bank Act Revision
The Bank Act and other financial services legislation are reviewed every five years by
Canada’s federal government. The government’s review culminated, on April 20, 2007, in the
passage of Bill C-37 and amendments to the legislation that dealt with three broad areas of change:
increasing legislative efficiency, adapting the regulatory framework to new developments, and
enhancing the interests of consumers. With respect to increasing legislative efficiency, the
government disposed of a number of regulatory approvals, for example in connection with banks’
declaration of large dividends. As well, a number of approvals were consolidated and a deemed
approval regime was introduced for ministerial approvals, in addition to the deemed approval
regime already in place for approvals of the Office of the Superintendent of Financial Institutions.
The government also raised the threshold above which mortgages, granted by banks, must be
insured, from 75% of property value to 80%.
In terms of modernizing the regulatory framework, the Government amended the Bills of
Exchange Act to facilitate electronic cheque imaging in lieu of paper cheque clearing. The
government also revised the bank ownership regime. It raised the threshold above which Canadian
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banks are required to have a 35% public stock float from $1 billion to $2 billion, and the threshold
above which banks must be widely held, from $5 billion to $8 billion. (A bank is widely held
when no owner has more than 20% of any class of voting shares, or 30% of any class of non-voting
shares).
With respect to enhancing consumer interests, the Government introduced greater
disclosure requirements around deposit-type investment products and tax-deferred registered
savings products and required that more prominence be given to bank complaint handling
procedures. These changes will be incorporated in regulations that will be in discussion with the
banking industry over the course of 2007. Also being developed, although not required by statute,
is a consumer protection code to cover electronic transactions that are not already covered by the
Canadian Code of Practice for Consumer Debit Card Services. And, while the Bank Act has been
amended to permit the government to prescribe cheque clearing times, the government has
indicated that it will not enact regulations to mandate clearing times in view of the banking
industry’s undertaking to clear cheques deposited by individuals and small businesses within
seven business days at present, and within four business days once the electronic cheque imaging
system is fully in place.
Changes Affecting Foreign Banks
Specifically, for foreign banks, Bill C-37 made changes that were consistent with the
promises made in a previously published federal “White Paper”. These changes will implement,
once the necessary regulations are in place, several of the recommendations made by the CBA on
behalf of its foreign bank members for changes to the Bank Act, including the following:
•

Allowing foreign banks to directly engage in specialized financing activities
without having to establish a separate Canadian subsidiary

•

Allowing foreign banks to make arrangements with privately run ABM networks

•

Allowing foreign banks to hold temporary investments in non-permitted entities for
two years without ministerial approval, like domestic banks

These changes are mainly technical but they should, especially in combination, make it easier and
cheaper for a foreign bank to operate and compete in Canada.
Bill C-37 also amends the Bank Act to remove "near banks" offering unregulated services
from the legislative framework so that they will not have to apply for approval under the Bank Act
to enter Canada. The CBA had proposed streamlining the foreign bank entry regime, including
narrowing the foreign bank entry framework to focus on "real" foreign banks rather than "near"
banks undertaking unregulated financial services
Anti-Money Laundering Initiatives
In July, 2005 the Department of Finance released a Consultation Paper (“Enhancing
Canada’s Anti-Money Laundering and Anti-Terrorist Financing Regime”) that set out specific
proposals for changes to the Canadian AML/ATF system. The banking industry has been one of
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the groups that have been actively involved in the consultation process undertaken by the Finance
Department following the release of the Consultation Paper.
In December, 2006, Parliament passed Bill C-25 that amends the Proceeds of Crime (Money
Laundering) and Terrorist Financing Act. Bill C-25 revised Canada's AML/ ATF regime to make
it consistent with new Financial Action Task Force (FATF) standards. Many of the specific
measures set out in BillC-25 will need new Regulations to be effective. Canada's AML/ATF
regime will be evaluated by the FATF in 2007.
The amendments made by Bill C-25 include:
•

•
•
•
•

Enhancing information sharing between the Financial Transactions and Reports
Analysis Centre of Canada (FINTRAC), law enforcement and other domestic and
international agencies.
New measures for identification and monitoring of business with “Politically Exposed
Foreign Persons”.
Creating a registration regime for money service businesses (MSBs).
Enabling legislation for enhanced client identification measures.
Creating an administrative and monetary penalties' regime.

The changes to Canada’s AML/ATF regime through Bill C-25 will mean enhanced client
identification and record-keeping measures for financial institutions and intermediaries and
include requirements for "reporting entities" to increase their monitoring of "high-risk" situations,
correspondent banking relationships and transactions by "politically exposed persons" (banks,
insurance companies, securities dealers and money service businesses will be required to take
measures to identify and monitor the transactions of foreign nationals and their immediate family
who hold prominent public positions). A federal registration system will be created to cover
MSBs and foreign exchange dealers. FINTRAC will act as registrar and will maintain a public list
of registered MSBs and foreign exchange dealers. All reporting entities currently reporting
suspicious transactions will be required to report suspicious attempted transactions to FINTRAC.
There have been on-going consultations between interested parties, including the banking
industry and the Department of Finance, about proposed changes to the existing AML/ATF
Regulations (to address such matters as identification requirements for non face-to-face
customers), as well as the new Regulations required under Bill C-25 (to address such matters as
dealing with "Politically Exposed Foreign Persons"). The final version of these Regulations will
probably be published in late June, 2007.
Implementation of Basel II in Canada
Canada's prudential regulator, the Office of the Superintendent of Financial Institutions
(OSFI), has incorporated the Basel II Framework into their Capital Adequacy Requirement (CAR)
guidelines. These new guidelines are effective November 1, 2007 for banks with October 31 year
ends. Canada will be the first country in the world to adopt the advanced credit risk approaches
under Basel II.
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Basel II is applicable to all banks, including foreign bank subsidiaries, and the largest five
Canadian banks are expected to implement the Advanced Internal-Ratings Based Approach
(AIRB) for credit risk. Most smaller domestic (Schedule I) and foreign (Schedule II) banks are
expected to adopt the Standardized approach, but some may implement the Foundation IRB
approach (FIRB) or AIRB if supported by their parent bank. Like most other jurisdictions, most
large Canadian banks are implementing the Standardized Approach (TSA) for operational risk.
Some smaller banks may adopt the Basic Indictor Approach (BIA).
The banking industry has worked collaboratively with OSFI over the past eight years,
providing industry-wide comments on the various drafts of the new Framework. Once the
Framework itself was finalized at the international level, the banks worked with OSFI to draft
domestic implementation guidance and advocated for flexibility in national discretion options. As
part of the approval process, banks provided OSFI with Basel II rollout plans in November 2004
and formal Basel II applications and self-assessment packages in February 2006.
For AIRB banks, the five parallel reporting quarters began in Q4 2006 and will run until
Q4 2007. Subject to satisfactorily completing the parallel reporting period, for banks with October
31 year ends, OSFI will provide conditional approval by August 1, 2007 and Final Approval by
December 31, 2007. For Standardized banks, OSFI suggests, but does not require, two quarters of
parallel reporting before implementing the Standardized approach, which could be as early as Q3
2007 for banks implementing the Standardized approach by November 1, 2007.
The transition period is November 1, 2007 to October 31, 2010 for banks with October 31
year ends, and January 1, 2008 - December 31, 2010 for banks with December 31 year ends. For
AIRB banks, there will be a capital floor on their minimum risk-based capital requirements during
this transition period. For institutions receiving full approval to use the IRB approach, an
adjustment factor of 90% will apply for four fiscal quarters followed by an adjustment factor of
80% for the next four quarters. Following a review of the minimum risk-based capital requirement
during 2009, OSFI will determined whether further transitional arrangements are required.
Single Securities Regulator
The Government of Canada and the provincial governments continue their efforts to
reform the structure of securities regulation in Canada. All of the provinces and territories, with
the exception of Ontario (Canada’s largest province and the effective home of Canada’s capital
markets), have implemented a limited passport system, based on mutual recognition. In 2007
those participating jurisdictions expanded the passport system to include prospectuses filed by
issuers as well as registration of market participants such as dealers and advisors. Despite the
claims of regulatory benefits and efficiencies made by passport proponents, there are continuing
concerns about fragmented enforcement and slow policy development. Moreover, the passport
system still imposes multiple fees on issuers and registrants.
Ontario’s position is that it will not sign onto the passport system until such time as it gets
commitments from the others that the system will evolve into a common regulator within a
pre-determined timeframe. At the same time, however, Ontario has indicated that it will cooperate
and coordinate regulatory activities with the passport provinces.
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The Ontario government-commissioned “Crawford Panel on a Single Canadian Securities
Regulator” presented its final report in June 2006. It proposed an opt-in federal-provincial
structure in which each participating jurisdiction would have an equal voice. And for the first
time, proposals for structural change were combined with suggestions of content reform as the
panel recommended a greater reliance upon principle-based regulation. Ontario, and members of
the Crawford Panel, are discussing this proposal with the other provinces in an effort to move to a
common regulator.
The Government of Canada also continues to take an active interest in this issue and has
indicated its interest in the Crawford Panel model. The federal government has made clear its
desire to enhance efficient capital markets in order to create a Canadian capital market advantage.
The 2007 federal budget outlined a four-pronged approach to creating such an advantage:
•
•
•
•

Proportionate, principles-based regulation delivered by a common securities regulator;
Strengthened market integrity through sound enforcement;
Greater opportunities for businesses and investors through, for example, free trade in
securities; and
Measures to improve investor education.
CAYMAN ISLANDS

INTRODUCTION
The Cayman Islands continue to be a major centre for financial services. A primary goal of
the principal regulator, the Cayman Islands Monetary Authority (CIMA), is to create a high quality
and effective regulatory environment to attract users and providers of financial services. It strives
to ensure that Cayman Islands’ laws and regulations and the scope of supervision are in line with
international standards that are appropriate for the Cayman Islands. To do this successfully, it
engages with the international and overseas agencies at various levels and with the Cayman
Islands Government and the financial community in the Cayman Islands.
A significant development was the implementation of the electronic filing of financial
statements and statistical data for mutual funds.
CIMA’s regulatory divisions substantially finished their work to move to a fully risk-based
supervisory regime. This involves assessing licensees’ risk level based on an internally developed
formula. The results are now being seen in the development of refined onsite inspection cycles,
prudential meetings and ongoing offsite oversight.
The Cayman Islands will be assessed by the IMF in late 2007, as a follow-up to its 2003
assessment.
ACCESS TO DOMESTIC MARKETS
The regulatory laws that apply to banks, company managers, insurance companies and
insurance managers, mutual (investment) funds, mutual fund administrators, securities companies
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and trust companies are non-discriminatory with respect to foreign acquisition and ownership.
Non-regulated entities that are domiciled in the Cayman Islands, but conduct no or only minimal
local business, are similarly subject to a non-discriminatory regime. Non-regulated entities that
engage in local business must be specifically licensed by the Trade and Business Licensing Board
unless they are owned and controlled at least 60% by Caymanians. Such licences are typically
granted if it can be demonstrated that the required participation by Caymanians cannot be secured.
ANTI-MONEY LAUNDERING/CRIME
Mutual Evaluation
The Cayman Islands anti-money laundering regime was evaluated by the Caribbean
Financial Action Task Force in June 2007.
Legislation
The Customs Law was amended to enable regulations to be issued requiring the reporting
of physical cash movements of CI$15,000 (US$18,300) or more into the Cayman Islands and to
permit Officers to require such disclosure on outward movements. Shipments of cash by
institutions, such as banks, can be exempted.
The Proceeds of Criminal Conduct Law was amended to expand the definition of money
laundering to enable the regulations to cover the financing of terrorism. The regulations have been
so amended. In addition, the regulations now provide for detailed identification and record keeping
relating to wire transfers.
Equivalent Anti-Money Laundering/Countering the Financing of Terrorism Legislation
CIMA continues to address the failure of other jurisdictions to give reciprocal recognition
of the equivalency of Cayman’s anti-money laundering and countering the financing of terrorism
regimes. In mid-2006 Jersey gave such recognition.
Anti-Money Laundering Guidance Notes
Revised Guidance Notes were issued effective March and May 2007. The principle
additions were technical enhancements, refined specific guidance for the insurance industry and
new specific guidance for the securities and investment industries.
CIMA proposes the Guidance Notes (and possibly the Regulations) be reviewed with the
goal of moving to a more flexible and risk-based approach in line with the approach now being
pursued elsewhere. The Guidance Notes Committee commenced its work in late 2006.
INTERNATIONAL COOPERATION
Memoranda of Understanding (MOUs)
An MOU was entered into with the Jersey Financial Services Commission in August 2006.
CIMA continues to explore MOUs with various key jurisdictions and organisations. In particular,
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CIMA is working as a member of the International Association of Insurance Supervisors to
develop and enter into a multilateral MOU on insurance matters.
Tax Information Agreements (TIEAs) and Double Tax Agreements (DTAs)
The Government continues to explore bilateral TIEAs or DTAs with various countries.
REGULATED FINANCIAL INDUSTRIES
GENERAL
CIMA issued rules covering all licensees requiring effective internal controls and business
continuity plans. It also issued its updated Regulatory Handbook and Enforcement Manual.
BANKING
Basel II Capital Accord
CIMA, with the assistance of consultants PricewaterhouseCoopers, is carrying out its
Basel II impact study and assessment. The objectives of the study include gaining a clear
understanding of the domestic and international context within which Basel II is being adopted,
understanding the international context as regards the Basel II proposals of other significant and
comparable financial centers and obtaining detailed information on the impact of the policy option
on the banking sector by carrying out a quantitative and qualitative survey of a representative
sample of Cayman incorporated banks. The study will highlight the implications for banks, CIMA
and the jurisdiction of implementing Basel II, as well as the associated costs and benefits. The
results of the study will enable CIMA to make a policy decision on the jurisdiction’s approach to
Basel II and the appropriate timeframe for implementation.
The study began January 2007, with Phase 1 completed during May 2007. It is expected
that the Phase 2 will be completed by July 2007, following which the key results and decisions
arising therefrom will be communicated to the banking industry and other appropriate
stakeholders.
The results of the questionnaires and discussions with the sample banks in Phase 1
revealed that there is overwhelming support for the Standardized Approach under Pillar 1.
Phase 2 of the study commenced in May 2007 and will primarily cover Pillar 2 and the
implications for CIMA, including the impact upon its resources.
Independently-owned banks
Current policy is that, except in exceptional circumstances, banks which are not part of a
regulated banking group will not be licensed. CIMA continued its work to develop guidance as to
what it will consider exceptional circumstances that may allow the issue of a licence to an
independently-owned bank.
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Legislation
The Banks and Trust Companies Law was amended to give CIMA the power to require a
bank to maintain a portion of its capital in cash or cash equivalents, requiring a locally
incorporated bank (but not a branch) to maintain a capital adequacy of at least 10% (or such other
amount as CIMA may decide), giving the auditors’ “whistle-blowing” obligations, and limiting
certain investments, e.g. real estate (with a phase in period of 5 years), by banks unless CIMA
consents.
Rules and Statements of Guidance
CIMA issued rules on the management of credit risk, country and transfer risk, interest rate
risk, investments, securities and derivatives risk and liquidity risk, loan loss provisioning, large
exposure and credit risk concentration, and a revised statement of guidance on large exposures and
statements of guidance on credit risk asset classification and physical presence criteria..
FIDUCIARY SERVICES
Legislation
The Banks and Trust Companies Law was amended to require trust companies to segregate
their clients’ assets from their own and obtain adequate professional indemnity insurance. The
provisions as to cash or cash equivalent capital and auditors’ “whistle-blowing” obligations
described above for banks also apply to trust companies. The amendments also exempted from
licensing debt issuing subsidiaries of licensed trust companies to assist off-balance sheet structure
finance transactions. Further amendments to this Law are anticipated in 2007-08.
Rebalancing of fees
CIMA made its submission to Government on the issue of rebalancing the fee regimes for
trust companies and company managers. It recommended no changes be made to the current fee
regimes
Regulatory regime for trust companies
CIMA continues to review the regime for trust companies. The aim is to streamline the
regulatory requirements and processes without compromising standards. As part of these
deliberations it is considering the existing licensing regime for private trust companies and
whether it should be changed.
Statements of Guidance
CIMA issued statements of guidance on internal controls for trust companies, company
managers and corporate service providers, and on the cancellation of licences for company
managers and corporate service providers.
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INSURANCE
Legislation
The Insurance Law was amended to strengthen the security required from foreign Class A
insurers carrying on local business and to enhance the bankruptcy protection regime applicable to
long term insurance products, principally annuity and life policies. Further amendments to this
Law are anticipated in 2007-08.
Statements of Guidance
CIMA issued statements of guidance on market conduct of Class A insurers and agents and
on capital adequacy for Unrestricted Class B Insurers (captives). It also issued for consultation
draft revised statement of guidance on internal controls.
Procedures
CIMA issued a procedure for approval and notification of changes by Class B insurers.
INVESTMENTS & SECURITIES
International Organisation of Securities Commissions (IOSCO)
CIMA has an application pending for membership of IOSCO. The Government and CIMA
during the year continued to work to better inform IOSCO executives of the Cayman regulatory
and cooperative regimes and that they are substantially similar to the regimes in some key IOSCO
member countries.
Legislation
The Mutual Funds Law was amended to raise the minimum investment for (non-listed)
registered funds from US$50,000 to US$100,000, to remove the requirement that foreign funds
simply administered from the Cayman Islands be registered as funds under the Mutual Funds Law,
to permit the sale of qualified foreign funds in the domestic retail market through licensed
intermediaries, to impose additional due diligence obligations on administrators and to enhance
the “whistle-blowing” obligations of auditors. Further amendments to this Law are anticipated in
2007-08.
Regulations were also issued to introduce the e-filing of audited financial statements and
statistical data.
Statements of Guidance
CIMA issued for consultation draft rules on the contents of offering documents, the
calculation of asset values and segregation of assets for licensed (not registered) funds.

59

Institute of International Bankers

Global Survey 2007

UNREGULATED INDUSTRY
The Government is conducting a review of the nature and extent of regulation and
record-keeping in other key onshore and offshore jurisdictions, to determine if, and the extent to
which, other jurisdictions regulate areas or business that are currently not regulated in the Cayman
Islands.
TREATMENT OF BANKS EXPERIENCING CAPITAL DIFFICULTIES
Bank licensees incorporated in the Cayman Islands (but not branches) must have a capital
adequacy ratio of not less that ten percent. In addition, a bank licensee that fails to comply with the
capital adequacy requirement may be treated by CIMA as carrying on business in a manner
detrimental to the public interest or the interest of its depositors, the beneficiaries of any trust or
other creditors.
If CIMA considers that a licensee is carrying on business in such a detrimental manner, it
may intervene and take remedial action. The principal remedial actions available to CIMA are to:
•
•
•
•
•
•
•

revoke the licence;
impose conditions, or further conditions, as the case may be, upon the licence and to amend
or revoke any such condition;
require the substitution of any director or officer of the licensee;
at the expense of the licensee, appoint a person to advise the licensee on the proper conduct
of its affairs and to report to CIMA thereon within three months of the date of his
appointment;
at the expense of the licensee, appoint a person to take control of the licensee's affairs who
shall, mutatis mutandis, have all the powers as a person appointed as receiver or manager
of a business appointed under the Bankruptcy Law; and
require such action to be taken by the licensee as CIMA considers necessary.

CHILE
Liabilities Norm Modernization (Borrowing)
Effective April 2007, the Central Bank established a new norm on borrowing and
intermediation for banks in order to modernize, strengthen and simplify the existing rules. New
borrowing instruments have been added and new standards have been adopted in order to promote
adherence to international practices and recommendations.
The principal modifications to the existing rules relate to: modernization of interest rates;
the currency in which a long-term deposit may be settled; flexibility in advance payment of
deposits and short-term instruments; incorporation of structured notes as a permissible form of
borrowing instrument; minimum terms for repo transactions; and replacement of the “short sales”
norm by one better oriented to securities lending operations.
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Repo Financial Instruments Extension Range
To promote greater liquidity in the financial system, the Central Bank expanded the list of
permissible repo financial instruments that it will hold in its own portfolio to include those based
on mortgage credit bills issued by AA- and A-rated banks.
International Accounting Norms
A task force comprised of representatives of the banking industry, the Superintendency and
external auditors is reviewing proposed norms that call for use of International Accounting
Standards for financial reporting purposes.
The publication of Accounting Norms is expected in the third Quarter of 2007, with
implementation expected in 2009.
Tax Stamps Exempt for Refinancing Credit
In November 2006, a Law was passed providing for the gradual reduction of the Tax Stamp,
and exempting refinancing credits from this tax.
Early funds liberation
Banks are working on a project to enable next-day availability of 95% of funds deposited
by check.
New Capital Markets Law
A new Capitals Market’s Law, known as the 20.190 Law, was published in June 2007.
Key provisions affecting banks include the following:
•

Credit Margin Increase. The law increases the limit on margin credit from 5% to 10% of a
bank’s net assets and provides for uncollateralized lending in certain circumstances.
Further, provision is made for increasing the limit from 10% to 30% of net assets if the
amount in excess of 10% is guaranteed as provided for in the law.

•

Reserve Requirements Expanded and Loosened. The law provides that the Reserve
Requirement is based on net assets rather than capital and reserves. In addition, the law
expands the types of instruments that are eligible to satisfy the requirement and diminishes
the types of liabilities to which the requirement applies.

•

The law authorizes subsidiaries of banks to engage in risk capital activities, but limits such
activities to 1% of the bank’s consolidated assets.

Bancarisation Plan
The Banking Association launched the Bancarisation Plan, which aims to double the
number of banking clients in the industry over the next five years, with particular emphasis on
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emergent economy clients and small businesses. Among other things, the Plan calls for an
increase in banking payments products, as well as the proliferation of POS and ATMs throughout
the country.
Money Laundering Prevention
Law 20.119 was promulgated in August 2006. It reinforces the powers of the Financial
Analysis Unit, enabling it to obtain information covered by bank secrecy laws, which previously
required judicial authorization.
The Superintendency of Securities and Insurance has authorized banks and their
subsidiaries the option to designate a single Corporate Compliance Officer who will be responsible
for Money Laundering and Terrorism Financing Prevention throughout the consolidated group
rather than appointing separate compliance officers at the level of the bank and each subsidiary.
Chile was evaluated by the Financial Action Task Force, which found improvements in the
banking /financial sector.
Basel II
The Superintendence of Banks accepted the banking industry’s statement entitled
“Principios Orientadores del Marco de Discusión Comisión SBIF/ABIF en la
Implementación de Basilea II en la Banca Chilena”. This paper discusses the Basel II capital
framework and the impact its application in Chile is expected to have on the banking industry and
economy.
The challenges of the new capital agreement have been reviewed by the banking sector
with the Superintendency of Banks. In November 2006, the Chilean Banking Association held a
conference on implementation of the Basel II agreement in Chile at which the Superintendent of
Banks announced the publication of a “Basel II Gantt Chart” covering the period 2007-2008.
CHINA
Significant developments in banking
•

On September 6, 2006, the State Administration of Foreign Exchange (SAFE) set foreign
exchange rules governing fund management companies’ investment in overseas capital
markets. The rules define the procedure for overseas investment applications by fund
management companies. China has lifted the ban on residents and organizations investing their
foreign exchange savings in overseas stock markets.

•

On November 14, 2006, the People’s Bank of China (PBOC), China’s central bank, issued two
regulations on AML. Under the two regulations effective January 1 and March 1, 2007,
financial institutions are required to report all major and suspicious transactions to PBOC’s
anti-money laundering and analysis center.
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•

On December 11, 2006, China’s new regulations on the administration of foreign-funded
banks took effect, marking the full opening of the country’s banking sector to foreign
competitors. Under the regulations, China will treat foreign-funded banks the same as
domestic ones, allowing them to conduct RMB business for Chinese citizens in line with its
commitments to WTO.

•

The total assets of China’s banking industry rose 17.3% to 43.9 trillion yuan (5.48 trillion U.S.
dollars) at the end of 2006, according to the China Banking Regulatory Commission (CBRC).

•

Starting from January 1, 2007, PBOC issues daily benchmark interest rate. The benchmark
interest rate is based on the quotations for various inter-bank lending and borrowing rates at
different maturities offered daily by 16 commercial banks with good credit.

•

On January 5, 2007, SAFE issued the Detailed Rules for the Implementation of Administrative
Measures on Individual Foreign Exchange. The new regulations, which took effect on
February 1, 2007, impose an annual quota on foreign exchange settlements of individuals,
abolishing the previous limit for every single settlement transaction. The regulations also
provide guidance for capital account transactions of individuals.

•

On April 23, 2007, HSBC, Citigroup, Standard Chartered Bank, and the Bank of East Asia
became the first foreign banks with authorization to start their full-service business of RMB
accounts in China. Others are expected to do so soon. That’s an important milestone in the
banking development of China.

•

Money brokerage firms have been allowed to enter China’s banking market, according to
PBOC. Their products and services include inter-bank loans, government borrowing, and
commercial bank, financial and company bonds.

•

China has eased restrictions on its commercial banks by allowing them to invest in overseas
stock markets for the first time, according to CBRC. Commercial banks can now invest up to
50% of their funds in the qualified domestic institutional investors (QDII) program to buy
overseas stocks.

•

On June 11, 2007, PBOC released new regulations against suspected terrorist financing.
Under the regulations, any transaction suspected of being linked to terrorist activity must be
reported to banking authorities within 10 days. Financial institutions that fail to follow the
regulations will face penalties, suspension or having their business licenses revoked.

Significant developments in securities
•

On September 1, 2006, a new M&A rule released by the China Securities Regulatory
Commission (CSRC) took effect. The new rule, by releasing investors from buying all
outstanding shares when taking control of a listed company, will establish a more flexible
tender offer system and give more options to acquirers. The rule also stipulates that investors
taking control of 5% of a listed company are required to make a public announcement; and if
an investor holds a stake of over 20% it should make a detailed disclosure of its financial
condition.
63

Institute of International Bankers

Global Survey 2007

•

On September 8, 2006, the China Financial Futures Exchange (CFFEX), the mainland’s first
exchange specializing in derivatives trading, was officially inaugurated in Shanghai. Stock
index futures are chosen as the first product to start trading at CFFEX.

•

Starting from September 19, 2006, the Chinese government adopts new rules for IPOs. The
new rules, issued by CSRC, allow large companies offering more than 400 million shares to
the public to use the Greenshoe, or over-allotment option, for the first time. The Greenshoe
option allows listing companies to increase their stock offers if there is demand.

•

On April 15, 2007, China’s new regulations on futures trading came into effect. The
regulations, issued by the State Council on March 16, 2007, would lay a legal foundation for
the introduction of stock index, foreign exchange futures and option and other financial
derivatives.

•

On May 20, 2007, CSRC issued management rules that give green lights to the establishment
of representative offices of overseas stock exchanges in China. The rules, which will come into
effect on July 1, 2007, state that the representative offices can only do non-operation activities
including liaison, promotion and research.

•

On June 20, 2007, CSRC released a document that authorizes Qualified Domestic Institutional
Investor (QDII) including fund management companies, securities companies and custody
banks to invest in overseas securities business. The new regulations took effect on July 5,
2007.

Significant developments in insurance
•

On August 1, 2006, new regulations for foreign insures in China took effect. According to the
regulations, foreign insurers must have been operating for no less than 20 years in order to gain
access to the Chinese market. The regulations, which replaced the original regulations
promulgated in January 2004, state that a foreign insurer applying to setting up a representative
office in China must have a good performance record and no prosecutions in three years prior
to the date of application.

•

According to the China Insurance Regulatory Commission (CIRC), the gross assets of China’s
insurance companies nationwide amounted to 1.97 trillion yuan (250 billion U.S. dollars), up
29% at the end of 2006; China’s insurance sector amassed 564.1 billion yuan (71.6 billion U.S.
dollars) in premiums last year, up 14.4%.

•

Starting from the end of 2006, foreign investors are allowed to set up their own insurance agent
companies in China, including insurance brokerages, notarization and appraisal businesses. As
of 2006, there are 121 branches in China established by 47 foreign insurance companies and
200 representative offices from 135 overseas insurance institutions.

•

China has approved the Ping An Life Insurance Co., Ltd. as a pilot company to invest foreign
exchange premiums in overseas markets, according to the State Administration of Foreign
Exchange (SAFE) and CIRC.
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•

According to detailed rules issued by CIRC for insurers’ equity investment in banks, domestic
insurance institutions could invest no more 3% of their total assets in state-owned commercial
banks, joint-stock commercial banks and city commercial banks in China.

•

China is to regulate insurance agents based on capital, according to CIRC. The country’s
141,300 insurance agents are to be classified into three categories. The insurance agents with
registered capital of no less than 10 million yuan (about 1.3 million U.S. dollars) will be
allowed to serve as agents for an unlimited number of insurance companies. The agents with
no less than 500,000 yuan (64,935 U.S. dollars) in registered capital can serve no more than
five insurance companies, while those with no registered capital requirement can only sell
insurance products for a single company.
DENMARK

Covered bonds
On 29 May 2007 the Danish Parliament passed a new Act on covered bonds – technically
included in the Danish Financial Business Act. The Act took effect from 1 July 2007. The Act
enables banks and mortgage credit institutions as well on the basis of a licence granted by the FSA
to issue covered bonds according to the principles laid down in the EU- Directive on taking up and
the pursuit of the business of credit institutions (2006/48/EU). The well-known Danish mortgage
credit bonds continue on the basis of the current legislation (The Mortgage Credit Act) as an
alternative funding mechanism to covered bonds.
Banks' issuance of covered bonds is expected to increase competition between the issuing
institutions and thereby enable Danish borrowers to choose from a broader variety of new products
and cheaper financing options. The intensified competition among the issuers may benefit
borrowers and enabling investors to invest in secure and highly liquid securities.
The issuance of banks of covered bonds may take place either:
•
•

directly from and handled on the balance sheets of the banks (the Act does not require the
specialist bank principle); or
through joint funding (pooling model), i.e. the loan granted by the bank and secured by
mortgage is funded by another bank (licensed to issue covered bonds) by outright transfer
of the loan and mortgage to the issuing bank.

Covered bonds are not a new phenomenon under Danish law. The existing Danish
mortgage bonds and the bonds issued by Danish Ship Finance are covered bonds, but the Directive
tightens the requirements a bond must satisfy to be designated a covered bond.
The total value of the assets shall correspond at least to the value of the covered bonds
issued at all times, and the mortgage collateral of the individual loans shall comply with the
relevant lending limits (loan-to-value – LTV) at all times. LTV is 70% of the value of the
property; from 1 July 2009 it is 75% (see below). The issuing institutions must continuously
monitor the value of the assets securing the bond issue.
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If the institution fails to comply with these conditions, it must promptly provide additional
collateral in the form of injection of special assets, for example, government bonds. This
obligation to provide additional collateral takes effect if the loans granted exceed 80% of the value
of the residential property. The institution shall notify the FSA thereof. The bonds may be
inadequately covered, for example, if the value of the mortgaged properties decreases, whereby
the actual mortgaging of the property exceeds the permitted loan-to-value limits. If the institution
fails to provide additional collateral, the bonds lose the designation ‘covered bonds’ and the
institution basically loses its licence to issue covered bonds.
Basically, institutions issuing covered bonds are subject to the rules that apply to mortgage
banks regarding terms, repayment profiles (maximum 30 years loans) and lending limits (80%)
and an interest-only option of up to 10 years. However, loans secures with covered bonds may
deviate from the said maximum time limit of 30 years and the instalment only option if the loan
does not exceed 70/75% of the value of the property. In these cases the terms and conditions are
agreed on freely between the loan granting bank and the customer.
Institutions issuing covered bonds must comply with a so-called balance principle. The
balance principle adhered to so far by mortgage banks makes strict requirements for the timing
differences permitted between payments from borrowers (interest and instalments) on the one side
and disbursements to the owners of the issued mortgage bonds on the other side
The balance principle mentioned has thus been adapted to allow institutions to comply with
the balance principle in a more flexible manner and in order to give the institutions equal
opportunities relative to their foreign competitors. The most important change has been a
separation of the loans granted and the funding of the loans by issuance of covered bonds. The
balance principle in its new form provides the same degree of security as the principle that has
applied so far to mortgage banks and will apply to all institutions wishing to issue covered bonds.
The earlier balance principle has so to say been re-enacted as an integral part of the new adapted
balance principle.
Covered bonds are securities that are particularly secure and less risky for the bondholders.
‘Particularly secure’ means that only particularly secure assets must be used to secure the issue of
covered bonds, for example loans secured by mortgages on real estate or charges on certain types
of claims.
Because covered bonds are considered particularly secure securities they may, by using the
simplest method to calculate a financial undertaking’s risk-weighted assets in relation to credit risk,
be included in the calculation at a weighting of as little as 0.1 as opposed to other bonds issued by
credit institutions that are weighted at least 0.2. Given that covered bonds will have a lower capital
adequacy weighting, capital adequacy requirement costs will be lower for the financial
undertakings investing in covered bonds.
The assets securing covered bonds issues may solely be used to protect bondholders
against losses. Banks are therefore required to set up special registers that separate these assets
from the banks’ other assets.
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The assets will also be available to the bondholders even if the credit institution that issued
the bonds is declared bankrupt. Bondholders have a preferential right to the assets. In the event
that the issuing institution suspends payments or is declared bankrupt, the claims, including
mortgages, lodged as security for the covered bond issues, except for the cost of the administrator
(for commercial banks) and the expenses for the liquidator, etc. (for mortgage banks and the ship
financing institution) shall first accrue to the bondholders and the counterparties on financial
contracts hedging the risks associated with the assets, and then to the lenders having granted loans
for the purpose of satisfying requirements for provision of additional collateral. The bondholders
and the counterparties on financial contracts thereby obtain a preferential right (a position similar
to that of secured creditors) relative to other creditors of the institution issuing the bonds.
Changes in regulation on good practice in connection with the regulation for covered bonds
In connection with the entry into force of the Act on covered bonds it has been proposed to
introduce new rules with the purpose of making sure that customers applying for a property loan
are introduced to the different types of property loans on the market. The presentation of the
different types of property loans must be given without regard of the interests that the adviser
might have in selling a specific type of property loan.
More specifically, it is proposed to introduce a new obligation on banks to give advice
regarding those of the bank's types of loans that may cover the consumer's need of a property loan.
The advice must include information on the essential characteristics of the proposed types of loans
such as benefits and drawbacks. The consumer must also be informed of the annual percentage
rate of charge. It is furthermore proposed that the consumer is given specific information
concerning the right to early repayment of the different types of loans.
Before the signing of an agreement concerning a property loan the customer must confirm
that he has received the above mentioned advice by signing a checklist. After signing the checklist
the customer must be given a copy of the signed checklist.
These new rules mark a rising tendency in Denmark where the consumer protection in the
financial sector has been increased in recent years.
Another set of rules that reflects this tendency is the introduction of an obligation for all
banks to appoint a person or a department to be in charge of handling complaints from customers.
These rules were introduced in 2006. The purpose of the rules is to ensure the easy access for
customers to communicate with and complain about a financial institution.
Subject to Danish legislation all banks are furthermore under the obligation to inform about
their fees and rates of interests on loans and deposits on selected products. This information must
equally be available to the customers both on the banks own premises and on the homepage.
The Danish Guarantee Fund for Depositors and Investors – State Aid
The Danish Act on a Deposit Guarantee Fund (hereinafter called the Fund) is based on the
EU Directives on deposit-guarantee schemes (1994/19/EC) and on investor-compensation
(1997/9/EC). According to the directives the sole purpose of the Fund is to cover – within the
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limits laid down by the Act – the losses of depositors and investors in the event of a bank's
compulsory winding-up proceedings.
The Danish Banker's Association has for a long time been working to extend the
functioning of the Fund to not only the restitution of deposits purpose. There would be advantages
for both customers/investors and business if the option existed for the Fund to participate actively
in the transfer of a bank in distress (its assets and liabilities) to a well-functioning bank by
supplying funds to cover all or parts of the deficit of the bank, i.e., to cover the bank's
non-subordinated creditors. The funds should be paid to the acquiring bank.
The depositors and investors then become customers of the acquiring bank without their
claims being reduced, and their operating credits etc will remain in force.
It has, however, turned out that this task cannot be undertaken by the Fund without taking into
account the EU state aid rules. The problem arises because the EU Commission regards the funds
of the Fund to be "government funds" because they are collected from the banks by law. This
means that if the Fund covers an accounting deficit out of its funds in connection with the transfer
of the assets and liabilities of a bank in distress to an acquiring bank, this would normally be state
aid. In these situations the provision of funds from the Fund must therefore be approved by the
Commission. As this means that the Commission can disallow the provision of funds to the
acquiring bank and as in the concrete situation this cannot be expected to take place until after the
bank has accepted to acquire the bank in distress, the whole scheme becomes of no use for
practical purposes.
The advantages of the mentioned winding-up method clearly exceed the Fund’s coverage
of depositors and investors within the framework of legislation, and the Danish Bankers'
Association has therefore, in cooperation with the Danish Ministry of Economic and Business
Affairs and the Danish Ministry of Taxation, considered various solution models in order to avoid
the state aid problem.
The considerations have concentrated on establishing, on a voluntary basis, a private
scheme among banks for the purpose of participating in the winding up and the transfer of ailing
banks in the mentioned manner if this is the most advantageous method for the private scheme
based on a least cost principle.
In June 2007 the Danish Bankers Association decided to establish the scheme as an
association with banks as members. The aim of the association will be on the basis of guarantees
provided by the banks to participate in transferring a bank in distress to another bank by means of
funds from the scheme covering the non-subordinated creditors of the bank in distress – taking into
account the principle of least costs. This means that the association when choosing between
coverage of the depositors and investors by the Fund or the participation of the association in a
transfer of the ailing bank to another bank must choose the solution which is deemed to give the
least costs for either the Fund or the association.
According to the statutes for the association members shall not – during one calendar year
– be held liable to pay more than a total amount of 750 million DKK to the association. The
Members' Council (the supreme authority of the association) may, however, by unanimous vote
require banks to grant additional guarantees up to 750 million DKK.
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With the establishment of the private scheme no state aid problem will arise under
Community law in relation to the funds paid by the private scheme to the acquiring bank as the
association is completely independent of the State, and the payments to the scheme made by the
banks are voluntary.
Finally, it should be mentioned that the Danish tax rules providing expedited deductibility
for the acquiring bank compared with the general rules of Danish tax law also gave rise to
problems in relation to EU state aid rules. The Commission found that any advantage that this
might involve regardless of their marginal nature was not in conformity with the state aid rules
without the prior approval from the Commission.
Accordingly, the Danish tax rules have been amended making any payment that the
acquiring bank might receive from the private scheme taxable. The deficit acquired will in stead
be treated as goodwill, which – in accordance with the general tax rules of the Danish Depreciation
and Amortisation Act – can be amortized over a seven year period for tax purpose.
MiFID
On 1 February the Danish Parliament passed the act implementing the Market in Financial
Instruments Directive (MiFID). The law was implemented within the time limit specified in the
main directive. In Spring 2007 the Danish FSA has published 7 regulations primarily
implementing the Level 2 directive. The most important regulations covers investor protection,
best execution, transaction reporting, pre- and post trade information and organisational
requirements. FSA will during the summer and autumn issue guidance to some of these regulations.
The MiFID legislation will enter into force on 1 November 2007.
Compared to existing law and regulation MiFID leads to more detailed regulation of
securities industry, primarily in the client-firm relationship. Banks' know-your-customer regime
contains certain new elements to Danish banks due to the appropriateness test and the possibility
of providing execution only service. Furthermore, the definition of investment advice is narrower
than the existing definition of advice in the regulation on good practice.
The requirement to establish a compliance function, which operates independently, is also
new to Danish banks even though several main players already have established a compliance
function. The possibility of executing client orders outside an exchange already exists in Denmark.
Hence the abolishing of the concentration rule in MiFID is not a significant change in Denmark.
In general, MiFID will in Europe and in Denmark lead to an increased competition
between banks and exchanges. This is also due to the possibility of the banks to become owner of
their own post trade information in relation to off exchange trades. Increased competition among
exchanges themselves and between exchanges and multilateral trading facilities (which can be
owned by banks) will also be a result of MiFID.
Treatment of Banks Experiencing Capital Difficulties
According to the Danish Financial Business Act banks shall have in place effective
processes in order to assess and maintain on an ongoing basis a capital base (internal capital) that is
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adequate to cover the level of the risks to which they are or might be exposed. The capital base of
banks shall constitute no less than:
•
•

8% of the risk-weighted items (the solvency requirement), and
EUR 5 million (minimum capital requirement).

The board of directors and board of management of banks shall, on the basis of the risk profile of
the bank calculate the individual solvency need of the bank. The solvency need shall be expressed
as the capital base as a percentage of the risk-weighted items. The solvency need may not be less
than the solvency and minimum capital requirements as prescribed above, but the Danish FSA
may lay down a solvency requirement higher than 8%.
If a bank does not meet the capital requirements, and if the bank has not raised the capital
required prior to the time limit set by the Danish FSA, the Danish FSA shall withdraw the license.
The Danish FSA may order that a bank take the measures necessary within a time limit
specified by the Danish FSA, if the financial position of the bank has deteriorated to such a degree
that the interests of the depositors or other investors are at risk or if there is a significant risk that
the financial position of the bank will develop so that the bank looses its license. Where the
measures ordered have not been taken within the time limit specified, the Danish FSA may
withdraw the undertaking’s license.
The Danish FSA may order that a bank remove a member of the board of management
within a time limit specified by the Danish FSA if among other things the person in question has
behaved such that there is reason to assume that said person cannot perform the duties and
responsibilities of such position adequately.
EGYPT
The Egyptian government has instituted an economic reform program whose aim is to transform
Egypt into a vital and prosperous emerging market. The program includes a set of economic
policies which give precedence to market forces over domination by the public market as the
principal drivers of growth.
Key market developments during the period under review included the following merger
and acquisition transactions:
•

In mid-2006, CBE became the owner of a new banking entity, named the United Bank,
formed by virtue of a tripartite merger comprising the United Bank of Egypt, Nile Bank
and the International Islamic Bank for Investment & Development. The new bank’s
capital amounts to L.E. 1 billion.

•

In October 2006, the Bank of Alexandria was the first Egyptian and Arab public bank
to be privatized as San Paolo Bank purchased 80% of the bank’s capital. The
remaining portion is expected to be offered for sale on the stock exchange within the
coming few months.
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•

The Egyptian American Bank has merged into NSGB on 30 November 2006. This
transaction made NSGB the largest private commercial bank in Egypt with total assets
of L.E. 39.4 billion.

•

With respect to the restructuring of public banks, Banque Misr acquired 100% of
Banque du Caire in January 2007. The transaction allowed Banque du Caire to keep its
independent legal personality and be managed as a major asset of the acquirer.

The 2006 mergers and acquisitions have altered the local banking structure so that the
number of active banks registered with the CBE reached 41 in total as of 24 May 2007.
Egyptian banks, particularly state-owned banks, worked diligently to address NPL
problems. NBE, Banque Misr, Banque Du Caire and the Industrial Development Bank of Egypt
launched an initiative to settle the NPLs of defaulting borrowers below L.E. 1 million whereby the
full debt would be written off against the repayment of 25-30% thereof before the end of June
2007.
Other developments during the period under review are as follows:
•

Credit facilities extended by banks to the private sector recorded L.E. 232.8 billion at
31 March 2007, representing 68% of total bank credit facilities. The majority went to
the industrial sector, followed by the service and then trade sectors.

•

The CBE’s placement increased with the appreciation of its foreign currency reserves
held abroad (US$27.1 billion), coupled with a rise in interest rates on currencies,
including the U.S. dollar, euro and pound sterling.

•

The real estate finance market gained further momentum owing to the issuance and
trading of securitization bonds besides banks’ participation in new real estate finance
companies.

With respect to monetary policy developments, the CBE pursued its policy to maintain
price stability. The CBE’s Monetary Policy Committee decided in August 2006 to keep the
deposit and lending rates (Corridor Rate) at 8% and 10%, respectively, which was the same level
recorded in June 2006, after consecutive decreases of these two rates. In December 2006 these
rates had increased to 8.75% and 10.75%, respectively. In May 2007, the CBE decided to keep
those rates unchanged. This decision coincided with the decline of the annual inflation rate from
12.8% in March 2006 to 11.7% in April 2007, marking the first time the rate had declined for more
than a year.
The CBE modified the basis for calculating reserves – banks must keep at the central bank
14% of customer deposits in EGP, including EGP balances of foreign banks and financial
institutions placed with local banks as part of customer deposits.
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The CBE absorbed the excess liquidity in the banking system through open market
transactions. It issued CBE and securitization bonds and CDs with varying maturities to meet the
different liquidity requirements of banks.
The positive impact of the foregoing measures is reflected in the following indicators:
•

The annual growth rate of domestic liquidity (M2) declined from 13.6% to 13.5% at the
end of June 2006, as compared with the real GDP growth rate of 6.9% and the CPI
annual inflation rate of 7.2%.

•

The financial position of banks totaled L.E. 879.6 billion as at 31 March 2007,
compared to L.E. 782 billion as at 31 March 2006.

•

Total deposits with banks accounted for L.E. 594.1 billion as at 31 March 2007,
compared to L.E. 552.3 billion as at 31 March 2006, including foreign currency
deposits equivalent to L.E. 177.2 billion versus 158.9 billion, respectively.

•

Bank loans grew from L.E. 314.2 billion as at 31 March 2006 to L.E. 342.5 billion as at
31 March 2007.

•

Total shareholders’ equity in the banking system rose from L.E. 37.8 billion as at 31
March 2006 to L.E. 41 billion as at 31 March 2007.

•

Banks’ loan loss provisions increased from L.E. 53.9 billion as at 31 March 2006 to
L.E. 58.7 billion as at 31 March 2007.
EUROPEAN UNION

Banking Supervision - Financial Markets – International Affairs
Banking Supervision
Basel II implementation and Capital Requirements Directive
The European Capital Requirements Directive (CRD) which transposes the Basel II
Accord into European legislation was implemented into national law by year-end of 2006. The
implementation dates for the CRD are 1 January 2007 or, optionally, 1 January 2008 for the
institutions on the simpler approaches and 1 January 2008 for all institutions on the advanced
approaches. These latter institutions have submitted their applications to be granted approval for
the use of their internal models for supervisory purposes. Supervisors are currently reviewing the
applications, so that a definite response can be provided during the third quarter of 2007.
In the meantime, the Committee of European Banking Supervisors’ (CEBS) continues its
efforts to promote supervisory convergence in practice. It has finalized most of its written
guidelines and is now looking at practical measures to enhance cooperation, trust and the use of
best practices in supervisors’ day-to-day work.
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Some discussion has furthermore started in the EU on possible changes to the legislative
text. CEBS has received a mandate from the European Commission to provide renewed advice on
a reduction of the number of national discretions included in the CRD, so as to enhance
competitive equality and supervisory consistency within Europe. The European Commission has
also started to draw up a list of all other amendments that will be needed in a relatively short
timeframe.
The prudential assessment of proposed Mergers and Acquisition has been streamlined by
the adoption of a Directive reviewing Article 19 of the CRD. Until then, the lack of common
interpretation by supervisors across the EU of that provision had given room for political
interference and unfair decision-making by the competent authorities. The new text will enhance
clarity and transparency of the supervisory assessment process by setting clear assessment
timeframes with precise deadlines and providing clear criteria against which supervisors are to
assess proposed M&A transactions.
Task Force on the Future of Banking Supervision
In May 2005 the Task Force on the Future of Banking Supervision was set up to take
forward the EBF’s work regarding the review of the Capital Requirements Directive after five
years, and the EBF’s objective of consolidated supervision.
Under scrutiny in the forthcoming period will be how to improve the current structure of
financial supervision in Europe. In this area, pressure has been increasing from the Commission,
the European Parliament and banking industry representatives for further convergence in the
supervision of financial services and for a more consistent implementation of regulation across the
Member States of the EU. The Economic and Monetary Affairs committee of the European
Parliament has opened the debate with its Report on the effects of the European Commission
Financial Services Action Plan for 2005-2010. The Report should be adopted in July 2007. The
Commission is expected to publish a central document on the supervisory arrangements in the
banking, securities and insurance sectors in October 2007.
Financial Markets
Markets in Financial Instruments Directive (MiFID)
Implementing MiFID has been the prime focus of Europe's financial markets over the last
year. As the majority of Member States failed to meet the transposition deadline of 31 January
2007 banks had little option other than to proceed with readying their systems and processes for
the 1 November 2007 implementation deadline. Europe's supervisors delivered pan-European
guidance and recommendations on four key elements of MiFID - supervision of branches,
transaction reporting, best execution and the supervisory treatment of inducements. Although the
guidance generally found pragmatic outcomes, coming in late May 2007 it was delivered too late
to be of any real value to banks. Meanwhile, policy discussions focused on a possible extension of
MiFID pre- and post-trade transparency provisions to non-equity instruments. Public policy and
industry seem to be converging around a recommendation not to extend MiFID transparency
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requirements due to the potentially severe negative consequences it could have on the price
formation process and liquidity of Europe's non-equity markets.
Clearing & Settlement of Securities
Market infrastructures (exchanges, clearing houses and settlement providers) drafted and
have begun implementing a self-regulatory Code of Conduct with the aim of opening up the
post-trading market to fair competition. A development supported by banks as users of post
trading infrastructures, the EBF has played a leading role in providing feedback to the Market
Infrastructures and the European institutions on how far the Code has been implemented by the
letter and in the spirit in which it was intended. Meanwhile, the European Central Bank (ECB)
continued plans to develop a single platform for settlement in Euro. The controversial plan was
met with enthusiasm and skepticism in equal measure and despite the backing of the ECB
Governing Council to develop the Project, the rapid pace of post-trading market evolution could
yet have an impact on the timing and the delivery of the Project, currently foreseen for 2013.
Investment Funds
Following several years of preparatory work, the European Commission’s considerations
for possible changes to the legislative framework for investment funds that are harmonized within
the EU and eligible for the cross-border marketing to retail investors (Undertakings for Collective
Investment in Transferable Securities, UCITS) are becoming more concrete. The Commission,
the European Parliament, other relevant EU bodies along with industry stakeholders are currently
working on an exposure draft issued by the Commission, which prepares the ground for an official
proposal to be released around November 2007.
At the same time, thought is given to possibilities to enhance the EU single market in the
area of other, not yet harmonized funds, both in the retail and in the professional area. This
includes the possibility for some harmonisation of the pre-conditions and definitions for private
placements as well as the possible opening of the UCITS framework to open-ended real estate
funds and to hedge fund indices or funds of hedge funds.
International Affairs
In October 2006 and April 2007, the European Commission adopted two Communications
implementing a new strategy to open new markets abroad for EU companies, including banks.
The centerpiece of this strategy is a new decentralized partnership between the Commission,
Member States and businesses on the ground in third countries. The EBF has reasserted in a letter
to the Commission that this approach should be complementary of the current strategy involving
extensive consultation with EU-based stakeholders.
In May 2007, the EU-ASEAN and EU-South Korea Free Trade Agreement
(FTA) negotiations were formally launched. FTA negotiations with India were launched in June
2007. The EBF, responding to a preparatory questionnaire on the issue by the European
Commission, has pointed out the main trade barriers in those countries and has expressed that the
banking and financial services chapters in the FTAs should receive an attention commensurate to
their contribution to the European economy.
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In June 2006, the European Commission launched new regulatory dialogues on financial
services with India and Russia while existing dialogues with the US, Japan and India kept on
developing during 2006 and 2007. The EBF, on an ad hoc basis, is being regularly consulted on
banking issues affecting the operations of European banks in those countries.
The EBF has also welcome the Framework for Advancing Transatlantic Economic
Cooperation, agreed in the latest EU-US Summit held in April 2007, and has written to the EC
conveying its views on the link between this new framework and the ongoing Financial Markets
Regulatory Dialogue (FMRD) with the US.
Financial Sanctions
The Federation had expressed concerns with the Commission and the Council about the
sanctions taken at UN and EU level against Iran and that could create collateral damage for
European banks and exporters doing business with or though listed entities as well as for EU-based
deposit protection schemes.
Consumer and Legal Affairs
Legal Affairs
Civil and Procedural Law
The attachment of bank accounts
The European Commission published a Green Paper which proposes a new procedure for
the attachment of bank accounts. A report is currently being prepared by the European Parliament
on this issue (Spring 2007). Both institutions have identified a need to increase the efficiency of
trans-border attachment within the EU.
The banking sector expressed its worry that the envisaged procedure would be extremely difficult
to integrate in practical terms in the different member states’ jurisdictions.
Company Law and Corporate Governance
UNIDROIT Convention on intermediated securities
The last UNIDROIT plenary session on intermediated securities was held in Rome at the
end of May 2007. The draft Convention aims at promoting internal soundness and cross-border
system compatibility by providing the basic legal framework for the modern intermediated
securities holding system. The European banking industry is looking forward to the clarification
that will be brought by the future Convention.
This text, which will take the form of an international treaty, is now considered mature
enough to be taken to a diplomatic conference which will take place in Geneva in June 2008

75

Institute of International Bankers

Global Survey 2007

Shareholders’ Rights
The EU Council adopted the Directive on the shareholders’ voting rights on 12 June 2007.
The new text, which is still subject to Member States’ implementation variations, aims at
facilitating the exercise of voting rights by shareholders. For example, the Directive provides a
minimum notice period for votes prior to general meetings, the abolition of some obstacles and
constraints of the exercise of voting and the publication on the Internet of some information.
The EU governments have a two-year period to integrate the Directive into their national
legal systems.
Antitrust EU Law
European Commission’s Inquiry on retail financial services
The European Commission’s Directorate General for Competition published the results of
a sector inquiry into retail financial services in January 2007. The inquiry raises a number of
competition concerns in the markets for payment cards, payment systems and retail banking
products. Particular indicators are large variations in merchant and interchange fees for payment
cards, barriers to entry in the markets for payment systems and credit registers, obstacles to
customer mobility and product tying. Some market participants have already offered voluntary
reforms following the publication of preliminary findings on payment cards. The Commission
will use its powers under the competition rules to tackle any potentially serious abuses, working
closely with national competition authorities.
Consumer Affairs
Customers’ mobility
Expert Group’s report on customers’ mobility
In June 2007, the European Commission issued an ad hoc Expert Group’s report which
identified obstacles that customers encounter when switching bank accounts at national and EU
level or when opening bank accounts cross border and propose recommendations to address the
identified obstacles.
Four barriers to switching bank accounts were identified: information asymmetry and
non-transparency of prices, administrative burden, bundling and tying and closing charges.
However, European banks consider that they have always fostered single market
achievement through competition and customers’ choice. Moreover, in many countries banks
have already taken measures to facilitate mobility.
Fight against Money Laundering and Terrorist Financing
Third Anti Money Laundering Directive
The banking industry in 2006 continued to closely monitor the adoption by the European
Commission of the implementing measures subject to the necessary consultation with the industry.
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Implementing measures concerning the Third Anti-Money Laundering Directive have
been adopted by Member States in August 2006. The implementing measures addressed:
1. The definition of "politically exposed person"
2. The technical criteria for simplified customer due diligence procedures
3. The exemption on grounds of a financial activity conducted on an occasional or very
limited basis
FATF recommendations
In November 2006, the European Commission published Regulation 1781/2006 on
the information on the payer accompanying transfers of funds, which is meant to implement
at EU level the Special Recommendation VII (SR VII) on wire transfers of the Financial
Action Task Force (FATF). The EBF Secretariat provided input to the European Payment
Council (EPC) which published its position and guidance notes.
Payments and Securities Clearing and Settlement Systems
The SEPA project (Single Euro Payments Area)
The SEPA Credit Transfer and Direct Debit Scheme Rulebooks and the SEPA Cards
Framework have been adopted, thus paving the way for the implementation of SEPA for January
2008 according to schedule. However, the delay in the adoption of the Payment Services Directive,
adopted only at the end of April, means that the Direct Debit part of the SEPA scheme cannot be
implemented before January 2009.
The Payments Services Directive must be transposed into Member States’ national law by
November 2009. It is a very complex law, difficulties in interpretation and implementation are
therefore foreseen.
Securities Clearing and Settlement
Efforts were centered on the follow-up of the Second Giovannini Report, identifying the
barriers to efficient Clearing and Settlement in the EU, focusing on what was identified as “barrier
3” – harmonizing Corporate Actions.
Economic & Monetary Affairs
Export Credit Insurance
The EBF takes part in regular consultations of stakeholders (including business and NGOs)
conducted by the OECD on the various OECD accords affecting officially-supported export
credits. The most significant of these accords is the over-arching OECD Arrangement, which sets
guidelines for the terms and nature of official support for export credit and the related finance.
Recent work has included the updating of agreements: in May 2006, a new Action
Statement on bribery and officially-supported export credits was agreed; and recently a
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review of the OECD Recommendation on export credits and the environment has been
brought close to completion.
SME finance
In May 2007, the Fifth EU-level Bank/SME Round Table 2006-7, organized by the
European Commission, reached its close. The Round Table has allowed banks and SMEs to
discuss relations and practices in SME finance in the EU, in particular: transparency and
dialogue; mezzanine finance; and SME securitisation. The Round Table agreed
recommendations for action by stakeholders, including Member States and the Commission.
Fiscal Affairs and Accounting
Common Consolidated Tax Base
Following a first progress report in 2006, the European Commission has adopted a second
Communication on the progress towards a Common Consolidated Corporate Tax Base (CCCTB).
The Commission, in this Communication draws the attention of the other EU institutions to the
work that has been done and the work that has to be done at experts’ level, identifying the
problems and the possible options to solve them, before making a formal proposal in 2008. The
CCCTB would enable companies to follow the same rules for calculating the tax base for all their
EU-wide activities, rather than in accordance with the existing 27 systems, thereby, simplifying
procedures, improving efficiency and reducing compliance costs. The consolidated tax base
would be distributed between Member States in accordance with an agreed fair sharing mechanism
which will also form part of the proposal. Member States will retain full sovereignty over their tax
revenues as they will continue to set their own national tax rates. The Commission confirmed that
it will not make any proposal on harmonizing tax rates.
The messages contained in the Communication of 2 May were expressed in public at an
International Conference which took place mid-May in Berlin under the aegis of the German
Presidency.
Savings Taxation
The EBF has agreed to nominate experts in the EC Experts Group on the Savings
Tax which held two meetings in March and May. The EBF has serious questions about the
way in which the review as provided in Article 18 of the Directive is approached by the
Commission. The EBF has emphasized the aims of the reviews as stated in Article 18 of the
Directive, which requires the Commission to report to the Council on the operation of the
Directive and defines the criteria against which this operation must be evaluated:
•

the ability of the Directive to ensure an effective taxation of savings income, which is
the ultimate aim of the Directive; and

•

the removal of potentially undesirable distortions of competition.
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Way forward:
•
•
•

Participation of EBF in the “EC quantitative questionnaire” which should help
assess the operation of the Directive;
EBF’s preliminary comments on EC Working Document to be presented on the 1st of
June.
Next Expert Group meeting on 13 September.

VAT on Financial Services
The EBF supports the Commission in their ambitious project to adapt the VAT treatment
of Financial and Insurance services to the needs of the modern marketplace. A draft Working
Paper proposing new definitions for financial and insurance service for VAT purposes has recently
been published on the Commission website. This proposal is raising serious concerns as, if
adopted, it would have a definitely negative impact on the competitiveness of the European
financial and insurance business. Banks therefore urge the Commission to set up more structured
business consultation process that would allow the financial services sector to contribute more
actively to this extremely important reform and to avoid this piece of legislation from dealing a
severe blow to the competitiveness of the financial services industry.
International Accounting Standards Board (IASB): Discussion Paper on the Fair Value
Measurement
The Inter-Federation Working Group on Fair Value Measurement, representing the
European banking industry, has sent a response to the IASB Discussion Paper on Fair Value
Measurement. This Discussion Paper included IASB preliminary views on the Statement of
Financial Accounting Standards No. 157 issued by the US standard setter. In its response, the
banking industry made clear that a single rule cannot apply to every circumstance where IFRS
require the use of fair value. Discussions should take place in the context of the usage and purpose
to which the value will be applied. European banks disagreed on the assumption that the fair value
should always be an exit price. The application of fair value measurement to financial statements
should be consistent with the business model of the entity in order to provide users with a faithful
representation of the financial position and performance.
Consultation paper: CESR’s technical advice on a mechanism for determining the
equivalence of the generally accepted accounting principles of third countries
The Committee of European Securities Regulators (CESR) launched in April 2007 a
consultation on a mechanism for determining the equivalence of the Generally Accepted
Accounting Principles (GAAPs) of third countries. The EBF has expressed its support to the
proposals made in the consultation paper, reminding the importance to respect the principle of
mutual recognition. Financial statements prepared under the accounting standards of a third
country should only be recognized in the European Union if this country also recognizes the IFRS
accounts. In order to ensure the objectivity of the equivalence assessment prepared by the national
standard setters of the third country, the EBF has proposed that the assessment be verified by a
body at the EU level, e.g., by the European Financial Reporting Advisory Group (EFRAG).
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Fair value measurement
At its March 2007 Board meeting the IASB considered different approaches to moving
towards the fair value model which is the Board’s long-term objective for accounting of financial
instruments. The Board has discussed a model, which could be taken as a possible interim step.
The model would set fair value measurement as the default for financial instruments and as an
exception, financial instruments with certain cash flow characteristics that are not traded in an
active market can be designated on initial recognition to be measured at amortized cost. A
subsequent move towards fair value measurement for these instruments should be allowed. This
means that any deviations from the fair value measurement principle in the interim steps examples
will be an exception. This was confirmed also in the meeting of the IASB Financial Instruments
Working Group held at the end of April 2007. The EBF Accounts Committee is closely
monitoring the recent developments and is concerned about the orientation taken by the IASB.
FINLAND
Developments in the Banking Sector
In line with the preceding year’s performance, Finnish banks reported healthy results for
2006. Demand for financial, investment and insurance services remained strong, supported by the
favourable financial position of both households and businesses.
The Finnish economy continued to expand at an unexpectedly vigorous pace in 2006 and in
the first half of 2007. This expansion has boosted companies’ profits and improved employment
figures. Market interest rates rose in 2006 by an average of one percentage point as the European
Central Bank tightened monetary policy by raising its key interest rate five times during the year.
The total amount of operating profits reported by Finnish banking groups, including
Nordea’s retail banking in Finland, rose to €2bn in 2006. Much of the growth came from interest
income and, no less important, from investment income and service fees.
The biggest news on the banking scene in 2006 was the purchase of Sampo Bank by the
Danish Danske Bank. Restructurings were also seen in other banking groups. The OP Bank
Group continued the process of merging Pohjola, a major insurer bought in 2005, into the bank’s
organisation. Moreover, savings banks acquired a life insurer to complement the range of services
provided by the group of independent savings banks operating across the country.
Banks’ profitability, efficiency and capital adequacy are all at a healthy level, and the
outlook for future is encouraging. This lays a good foundation for the coming, challenging years
of banking in Finland.
Sale of life insurance policies has become an increasingly integral part of Finnish banking
groups’ operations in a setting where savings and life insurance products have become an
alternative to savings accounts and investment products. In late 2006, Aktia Savings Bank plc
bought Veritas Life Insurance Company Ltd. The other savings banks, operating independently in
various parts of Finland, joined forces with the Local Insurance Group to set up life insurer Duo.
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Newcomers broke into Finnish banking in 2006, even from non-banking industries. The S
Group, a major cooperative chain of supermarkets, department stores, service stations, hotels and
restaurants, set up a subsidiary, S-Bank Ltd, which was granted a licence in February 2006. The
new bank is scheduled to start banking in late 2007.
The OP Bank Group and Kesko, another major retail chain, announced that they are going
to work together for the development of payment cards. The Swedish company Forex, which has
been present in Finland with money exchange outlets for more than a decade, has had a licence for
banking in Finland for two years.
In the wake of restructurings in financial groups, the Finnish Bankers’ Association, the
Federation of Finnish Insurance Companies, the Finnish Finance Houses Association and
employers’ Association of Finnish Financial Institutions joined forces to become the Federation of
Finnish Financial Services, which started operations at the start of 2007.
In its agenda released in April 2007, Finland’s new government stated that the supervisory
authorities of the financial industries, i.e., the Financial Supervision Authority and the Insurance
Supervisory Authority, will be joined together. This is another indication of increasing integration
of financial services in not only business but also supervision of risks.
Treatment of Banks Experiencing Capital Difficulties
The new Basel II requirements have entered into force from 15 February 2007.
According to new Credit Institution Act (9.2.2007/121) section 87, the credit institution is
obliged to notify without delay the Finnish FSA if the own funds of a credit institution or the
consolidated own funds fall below the level laid down in the Act, and to undertake measures to
meet the minimum requirements of own funds and consolidated own funds. After receipt of the
notification, or after otherwise learning of the fall of the own funds or consolidated own funds
below the required level, the FSA shall set a fixed period of time within which the requirement
relating to the own funds and consolidated own funds of a credit institution shall be met under the
threat of withdrawal of the authorisation. If the requirement is not met even after the termination
of the fixed period of time, the FSA may decide on the withdrawal of the authorisation.
Under the new Pillar 2 requirements, the FSA may set for the credit institution or its
consolidated group a necessary requirement for the minimum own funds of the credit institution
higher than the 8 % minimum subject to Pillar 1 requirements for a period of at most three years.
The FSA may set such a higher requirement if it, on the basis of the evaluation provided for in the
Act, deems that the credit institution does not fulfil the pillar 1 requirements and
•

the amount of the own funds of a credit institution is not sufficient to meet the need for
capital required by the overall risk of the credit institution evaluated in accordance with
Act and the goal for capital based thereon referred to in said Act; or

•

the credit institution has evaluated its need for capital referred to above and the goal for
capital based thereon in a materially deficient or incorrect manner and the amount of own
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funds of the credit institution is not sufficient to meet the need for capital of the credit
institution called for by the actual overall risk (Section 86 in the Credit Institution Act).
The other types of remedial actions that might be taken by the FSA are following:
•

restrictions on the distribution of profit due to the amount of own funds;

•

right to convene and attend of the decision- making bodies of the credit institution;

•

right to inspect and obtain information;

•

prohibition of execution of a decision or other planned measure; and

•

issue a public reprimand or public warning.

FRANCE
MAJOR CHANGES IN THE LEGAL AND REGULATORY FRAMEWORK OF THE
FRENCH BANKING AND FINANCIAL SECTOR
In 2006-2007, the French financial sector has pursued its efforts of rationalisation and
consolidation of the legal and regulatory frameworks. Major changes on the financial and banking
scene stem mainly from the implementation of both European legislation standards (with the
transposition of EU directives into national law) and domestic developments linked to
self-regulation.
Implementation of European and international legislations and standards
The new solvency ratio comes into force
•
•
•
•

Directive 2006 / 48 / CE of June 14, 2006 relating to the taking up and pursuit of the
business of credit institutions (a.k.a Directive CRD).
Directive 2006 / 49 / CE of June 14, 2006 relating to the capital adequacy of
investment firms and credit institutions.
Redefinition of terms of article 19 of Directive 2006/48/CE of June 14, 2006 approved
by the European Council March 27, 2007.
French Ministerial orders of February 20th and March 1st 2007.

The new solvency ratio resulting from the European, and then French, transposition of the
Basel II agreement, entered into force in January 2007. However, its phase-in timetable varies
according to the risk evaluation approach used by the banks. Most major French banks have opted
for the "Advanced Internal Rating” approach, which uses in-house calculation of risk parameters
and which is applicable as of January 2008. They therefore have another year in which to adapt
their prudential oversight and risk-management systems.
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Implementing the reform, which aims at a better fit between banks’ capital adequacy and
the risks that they have actually taken on, is a big project. The France-specific work done by the
French Banking Commission and the banking industry has given banks a head start on
implementing the changes entailed by the new ratio. The Banking Commission has joined all
banks in developing a process to evaluate their internal risk measurement systems. This work is
expected to reach its conclusion in 2007.
However, the lag in Basel II implementation in the US and the conditions for applying the
new ratio could create difficulties for French banks. Discussions are in progress to spare banks
with US subsidiaries from dual bookkeeping, which would be complicated and costly to
implement.
MiFID directive: a considerable impact for French banks and their customers
On November 1, 2007 the Markets in Financial Instruments Directive (MiFID) will come
into force. This is crucial for French banks, as it will result in major changes in how financial
markets are organized, as well as in relations between financial establishments and their customers.
The elimination of the rule on order concentration and the opening up of trading systems to
competition will create new transparency requirements and formal rules of conduct in banks’
relations with their customers, with a view to ensuring investor protection.
Among other things, the MiFID provides for adapting banks’ obligations to the services
they provide and to their customers’ familiarity with the financial markets.
Since 2005, French banks have been readying themselves for the changes, strategically,
organizationally and technologically. For example, the FBF and the French Association of
Investment Firms have been working closely with the authorities to prepare the transposition of the
texts into French law. They are also making their members aware of the changes that are in store
and how to get ready for those changes. Work picked up pace in 2006, as the texts began to take
shape:
•

At the European level, the directive and regulation on measures for implementing MiFID
were published in the European Official Journal of September 2, 2006. They specify the
standards that establishments must apply in the areas of organization, transparency,
customer information and evaluation, etc.

•

At the French level, the MiFID will be transposed via ministerial order (Decrees 2007 904
and 2007 901 of May, 2007). During prior consultations with French banks, discussions
dealt, among other things, with best execution of orders and the rules of conduct with
customers (obligations pertaining to customer information and advice and simple order
execution).

Follow-up of the transposition of the Market Abuse directive: a guide to reporting suspected
market abuse
On April 6, the FBF and the French Association of Investment Firms (AFEI) published a
guide to help banks and investment firms set up a system by July 1, 2006, that would allow them to
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comply with their obligation to report suspected market abuse (insider trading and price
manipulation) to the market regulator.
The FBF-AFEI guide produced by the task force suggests a possible organizational plan
and procedures whose principles serve as recommendations to the establishments concerned. The
guide also provides a profile of potential market abuse and a list of signs of suspicious market
activity. The guide is expected to be updated as more is learned from experience.
This obligation to report suspected market abuse comes from the transposition of the
Market Abuse directive and is required of all European countries. To determine how to apply this
measure and how to define a suspicious market activity, the FBF and AFEI coordinated a Paris
task force of compliance officers, legal experts and market operators.
Standard IAS 39, on financial instruments, also came into force in 2006, with the exception of the
macro-hedging part, which was rejected by Europe for being unsuited to financial activities.
In December 2006, after three years of delays, the IASB at last said it would be open to a
clarification on this part of the standard, based on the proposals of European banks, including
French banks.
Working together, the European Banking Federation and the IASB should be able to move
to full adoption of the standard in Europe for 2009.
Fighting money laundering and financing of terrorism: a new system for bank transfers
The European regulation on mandatory reporting of bank transfers was published on
November 15 and came into effect on January 1, 2007. Bank transfers must now include
information identifying the initiator of the transfer. The information required varies according to
whether or not the transfer is initiated from within the European Union.
This regulation transposes the FATF’s special recommendation VII on the monitoring of
electronic bank transfers. From the very start of the discussions, the FBF stressed to the European
Commission the importance of a uniform transposition of this recommendation. As the
recommendation has been put in the form of a regulation, there is no risk of divergent
interpretations from one country to another.
Payment services directive: an essential step
The European Commission published a draft payment services directive for the European
Union on December 1, 2005. The publishing of this directive is essential for setting up
pan-European payment instruments. Without a clear and harmonized legal framework,
professionals will be unable to achieve SEPA within the time allotted. Indeed, the French
switchover plan will have to be adjusted for the directive’s publication date.
In September 2006, the European Parliament unanimously approved the report by MEP
Jean-Paul Gauzès, after attaching a total of 640 amendments. The report made significant
improvements, but some points must still be ironed out to guarantee sufficient protection of
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consumers and healthy competition. Among the main improvements approved by Parliament is
the field of application, which is limited to payments made in a member state currency and
between two EU-established payment service providers.
The ECOFIN Council agreed a general approach at its meeting on 27 March 2007 and on
24 April 2007 the European Parliament adopted the proposal for the Payment Services Directive
(PSD). The text of the PSD will now be forwarded to the EU Council for final adoption. The
Member States should then transpose the Directive as early as possible, and by 1 November 2009
at the latest, into national law.
Main other Directives
Banking activity:
•

Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006
relating to the taking up and pursuit of the business of credit institutions.

Investment and merchant banking:
•

Commission Directive 2007/16/EC of 19 March 2007 implementing Council Directive
85/611/EEC on the coordination of laws, regulations and administrative provisions relating
to undertakings for collective investment in transferable securities (UCITS) as regards the
clarification of certain definitions.

•

Commission Directive 2007/14/EC of 8 March 2007 laying down detailed rules for the
implementation of certain provisions of Directive 2004/109/EC on the harmonisation of
transparency requirements in relation to information about issuers whose securities are
admitted to trading on a regulated market.

•

Commission Regulation (EC) No 211/2007 of 27 February 2007 amending Regulation
(EC) No 809/2004 implementing Directive 2003/71/EC of the European Parliament and of
the Council as regards financial information in prospectuses where the issuer has a
complex financial history or has made a significant financial commitment.

•

Commission Regulation (EC) No 1787/2006 of 4 December 2006 amending Commission
Regulation (EC) 809/2004 implementing Directive 2003/71/EC of the European
Parliament and of the Council as regards information contained in prospectuses as well as
the format, incorporation by reference and publication of such prospectuses and
dissemination of advertisements.

•

Commission Regulation (EC) No 1287/2006 of 10 August 2006 implementing Directive
2004/39/EC of the European Parliament and of the Council as regards record-keeping
obligations for investment firms, transaction reporting, market transparency, admission of
financial instruments to trading, and defined terms for the purposes of that Directive.

•

Commission Directive 2006/73/EC of 10 August 2006 implementing Directive
2004/39/EC of the European Parliament and of the Council as regards organizational
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requirements and operating conditions for investment firms and defined terms for the
purposes of that Directive.
•

Directive 2006/31/EC of the European Parliament and of the Council of 5 April 2006
amending directive 2004/39/EC on markets in financial instruments, as regards certain
deadlines.

Organized crime:
•

Regulation (EC) No 1781/2006 of the European Parliament and of the Council of 15
November 2006 on information on the payer accompanying transfers of funds (see above).

•

Council Framework Decision 2006/783/JHA of 6 October 2006 on the application of the
principle of mutual recognition to confiscation orders.

•

Commission Directive 2006/70/EC of 1 August 2006 laying down implementing measures
for Directive 2005/60/EC of the European Parliament and of the Council as regards the
definition of politically exposed person and the technical criteria for simplified customer
due diligence procedures and for exemption on grounds of a financial activity conducted
on an occasional or very limited basis.

At the national level
Accounting standards: new projects
In 2006, the 8,000 listed companies in Europe reported their 2005 figures under IFRS
(International Financial Reporting Standards). In France, on the whole, the switchover went well,
for banks in particular, as they had readied themselves far in advance, thanks mainly to FBF
working groups. Analysts welcomed the adoption by all banks of the reporting format proposed
by the FBF and recommended by the French National Accountancy Council (CNC).
Sanctions / Organized crime
Sanctions is a subject which is increasingly taking up of banks time on the financial crime
side and there are many ramifications for the banks, not least political pressure directly from the
US. French authorities added two national decrees – February and April 2007 (2007-169 and
2007-523) – to UN resolutions 1737 (2006) and 1747 (2007) and European regulation
(Règlements CE/423/2007 and CE/441/2007, then Council position 2007/46/PESC), blacklisting
entities contributing to nuclear and/or ballistic missile activities in Iran, including Bank Sepah
(Decree of April).
The French Ministry of Economy might not decide to abolish the French decrees, because
some French countries abroad (Mayotte, Nouvelle-Calédonie, French Polynesia, Wallis & Futuna)
are not depending of the European law.
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Two new forms of credit
Two new types of loans are available since the reform introduced in France by the
ministerial order of March 23, 2006:
•

Rechargeable mortgages, which allow a borrower who already has a conventional
real-estate mortgage to “recharge” that original mortgage as it is paid down, in order to
guarantee a new loan. The recharge can be used for all types of loans, including consumer,
real-estate and professional loans, but not for a revolving credit facility.

•

The reverse mortgage loan, which allows a property owner to obtain a loan that is
guaranteed by a mortgage on the property and that is not due until the death of the borrower
or the sale of the mortgaged property. This type of loan is meant mainly to provide
additional income for elderly people who own their own homes while leaving them with
the use of their property.

DEVELOPMENT OF SELF-REGULATION
At the European level
Constructing SEPA
On October 27, the national SEPA committee adapted the plan for France’s switchover to
new European payment instruments, which will ultimately replace most national payment
instruments. The objective of the SEPA1 project, initiated by the European Commission, is for
every European to be able to make euro payments as easily in all EU countries as in their own
country. Under this vast plan, European authorities will coordinate the migration plans of each
euro-zone country.
To draw up the French migration plan, the Banque de France and the French Banking
Federation set up the National SEPA Committee, which they co-chair.
This committee includes representatives of all parties concerned, including banks, government
agencies, companies, merchants and consumers, as well as members of parliament and a
representative of the Economic and Social Council. It met for the first time in April.
The guiding principle of the National SEPA Committee has been to maintain the quality of
France’s existing payment systems. Within this framework, French banks will be able to offer
European cards, bank transfers and direct debit to their customers beginning in 2008. These three
payment instruments account for almost 75% of non-cash payments in France. The banks will first
have to make the necessary adjustments to their IT systems, train their retail network employees,
update customer brochures, etc.
Both French and European payment instruments will be valid during a transitional period,
to allow non-banking companies and government agencies to make the preliminary adjustments to
the new payment instruments, including changes to their IT systems, migration of databases,
switchover approach, etc.
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National payment instruments are set to be withdrawn definitively at the end of 2011 for
bank transfers and at the end of 2012 for direct debit. For bankcards, the transition period will
consist of a phase-in that should be completed in 2010. A nationwide report system will be set up
to monitor the phase-in of all new payment instruments and progress by the participants involved.
The system will help decide whether to confirm or modify the migration deadline.
The current timetable may very well be adjusted, as there are still many uncertainties,
including the payment services directive, the Commission’s position on business models,
bankcards and direct debit, compatibility with competition law, SEPA direct debit and migration
plans in other countries.
Post-market activities
To complete the integration of the European financial sector, post-market activities will
have to be standardized. With this goal in mind, Commissioner McCreevy said on July 11, 2006,
that he was in favour of a process of self-regulation, in order to make post-market activities in
Europe more efficient and more competitive. He asked post-market infrastructures to draw up a
code of conduct to promote real competition in this area and to reduce the costs of processing
cross-border transactions.
The code of conduct was signed on November 7, 2006, by European federations
representing post-market infrastructures (FESE for securities markets, ECSDA for central
depositaries, and EACH for clearing institutions).
The code revolves around three priority areas:
•
•
•

price transparency;
access to infrastructures and their interoperability;
the separation of services from back offices.

Signatories will phase in the provisions of the code, which must be fully implemented by January 1,
2008.
At the national level
French banks’ relations with their retail customers were once again the focus of attention
throughout 2006.
Over the past two years, banks have implemented about 20 initiatives to make banking
simpler and more user-friendly. Their initiatives have resulted in real progress for their customers,
particularly the most disadvantaged among them. Late last year, for example, and based on
recommendations from the Consultative Committee for the Financial Services Sector (CCSF),
French banks decided to cut penalty fees on bad cheques and uncovered direct debit. Customers
appreciated all of these improvements, and more than 80% of them say that they are happy with
their bank.
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The commitments made by French banks in 2004, within the framework of the
Consultative Committee for the Financial Services sector (CCSF) led to real progress in relations
with their customers. In 2006, French banks went further. From the start of the year, they took
further steps to ensure that everyone could open a bank account and access to the most suitable
payment instruments.
French banks are offering to assist those persons seeking to exercise their banking rights by
handling the necessary formalities, which have been shortened to one working day. This new
set-up has been in place since the end of April 2006.
French banks will continue along this path. To meet their customers’ needs, they plan to
move increasingly towards self-regulation, notably by adopting codes of good practice. This trend
fits well with the rapid changes occurring in the global economy. In 2006, the FBF disseminated a
banking/SME code of good practice and is now preparing a code on the marketing of financial
products. This is an important initiative at a time when French people are increasing savings, to
pay for their retirement, among other things. And after taking active part in its drafting, the FBF
signed the new AERAS convention, which improves access to credit for persons with serious
health risks.
During the second half of 2006, French banks worked on a professional code of conduct for
the marketing of financial products. This was part of the self-regulation approach preferred by the
banking industry. The code is based on the spirit of European law, while seamlessly reflecting the
recommendations of the Delmas-Marsalet report.
Under the code, the banker must be familiar with the situation of his customer or potential
customer and adapt his approach to the customer’s needs and offer suitable products. With this in
mind, financial products are clearly and precisely ranked according to their level of guarantee and
the risk of loss of principal. The code is expected to facilitate customer understanding, through a
brief, standardized presentation of the main characteristics of each financial product.
The banker shall also explain to his customer the various types of products available and help
compare them.
Writing the code required a very large number of meetings of the professionals involved.
To coordinate the code with the timetable for the European texts that inspired it, the code is
expected to enter into force in November 2007, at the same time as the Markets in Financial
Instruments Directive (MiFID).
BANKING AND FINANCIAL MARKETS
2006 French banking figures (without the Banque Postale):
•
•
•
•
•
•

more than 450 banks
3% of GDP (in average / 10 years)
26,300 permanent branches (+ 17,000 Banque Postale’s offices)
400,000 employees representing 1,6% of the active population
30,000 to 40,000 recruitments per year
70 million current accounts
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1,300 billion euros of loans (at end-June 2006)
1,200 billion euros of deposits (at end-June 2006)
14 billion payment transactions processed each year
46,000 ATM.

Banking activity remains very strong in France as in Europe
Banking continues to create jobs, and it is one of the few sectors in which equal
opportunities to progress are offered to employees. Banks hire young people of all levels of
qualification and offer them training and career prospects. In the beginning of year 2006, Banque
Populaire Group and Caisses d’Epargne Group announced their project of merging their
investment banks, which was approved by general Assemblies in June.
BNP Paribas delivered a stellar earnings and growth performance in 2006, with net
income climbing 24.9% to hit a record high of EUR 7.3 billion and net banking income surging by
almost 28% to reach EUR 27.9 billion. International Retail Banking and Financial Services, Asset
Management and Services, and Corporate and Investment Banking Businesses all posted revenue
growth of around 22%, while revenues for the French Retail Banking Division edged up 4.3%.
These results reflect the change in the scale of the Group, which has grown by over a quarter in the
space of just one year thanks to a string of acquisitions – most importantly BNL in Italy (Italy’s
sixth-largest bank ) – and strong organic growth, which alone powered a 13.5% rise in revenues.
For the first quarter 2007, BNP Paribas once again showed substantial growth, booking
quarterly revenues of €8,213 million, up 20.5% compared to the first quarter of 2006. This
performance is due to the successful integration of BNL, with the first resulting synergies, to
sustained organic growth at the Group's core businesses (+ 7.1% at constant scope and exchange
rates) and to significant capital gains. Gross operating income totaled €3,627 million, up 22.7%
compared to the first quarter of 2006 (+ 8.9% for the core businesses at constant scope and
exchange rates). Net income Group share was €2,507 million, up 24.5% compared to the first
quarter of 2006. Group ROE stood at 21.2% in 2006 (+1 point).
The Société Générale’s group delivered excellent performance in 2006. Gross operating
income stood at EUR 8,714 million for the year, up by 22.2% on 2005, while net income rose by
18.6% to EUR 5,221 million. Net banking income rose by 15.7% to EUR 22,417 million, fuelled
by sustained growth across the board. The Group’s drivers (Retail Banking outside France,
Financial Services and Global Investment Management and Services) all recorded a significant
rise in revenues. The Corporate and Investment Banking division posted exceptional results in a
favourable environment and the French Networks also put in a very strong performance. Annual
gross operating income rose by a substantial 22.2% on 2005, reaching a total of EUR 8,714 million.
Group ROE after tax stood at 21.2% in Q4 06, compared to 24.8% in Q4 05.
For Société Générale, Q1 06 constitutes a particularly high comparative basis given the
very strong performance of both Corporate and Investment Banking and the French Networks for
that period. In particular, the French Networks enjoyed an exceptionally high level of new inflows
in life insurance last year following changes in the taxation of PEL savings accounts. The Group
renewed its strong performance in Q1 07, with generally stable results compared with Q1 06.
90

Institute of International Bankers

Global Survey 2007

Gross operating income came out at EUR 2,348 million (stable vs. Q1 06, -0.5%). Net income
amounted to EUR 1,431 million, slightly down (-1.9%) linked to the Corporate Centre’s lower
contribution (EUR –20 million in Q1 07; EUR +106 million in Q1 06). The net income of the core
businesses amounted to EUR 1,451 million, up +7.2% on Q1 06.
Full-year net income of Crédit Agricole (Group share) was €4,920 million, up 26.4% on
2005. The operating environment was broadly positive, leading to strong growth in all of the
Group's business lines. The Group also became much more operationally effective, with gross
operating income rising by 28.8% and the cost/income ratio improving further, by almost 3 points.
Return on equity rose significantly, from 15.8% in 2005 to 17.0% in 2006. After tax and minority
interests, ROE was 17.0%, versus 15.8% in 2005.
In the first quarter 2007, Crédit Agricole S.A. generated net income (Group share) of
€2,655 million, an increase of 91.7% compared with the same period in 2006. This performance
reflects:
•
•

€1.5 billion in capital gains linked with Group investments in Italy made over the past
17 years; and
a robust 13.5% rise in net income excluding atypical items (primarily Italy and
provisions for home purchase savings plans).

Full-year net income (Group share) of Credit Mutuel Group (including its subsidiary
CIC) was EUR 2,946 million for 2006, up 23.3% on 2005. Gross operating income rose by 24% to
EUR 4 billion. After tax, ROE was 14.3%.
Full-year net income (Group share) of Banque Populaire Group was EUR 1,700 million
for 2006, up 14.3% on 2005. Gross operating income rose by 10.5% to EUR 2,750 million
The 2006 annual results of Groupe Caisse d’Epargne showed extremely strong growth
over the previous year. Net banking income, up 13.4%, stands at EUR 11.3 billion while
consolidated net income has doubled to reach a total of EUR 3.8 billion.
The aggregate 2006 net income has risen substantially (+ 35%) to reach a total of more than
EUR 1.5 billion. This performance reflects the relevance of their strategic objectives as far as the
development of their commercial activities and the consolidation of the financial strength of the
individual savings banks are concerned. This result has been achieved at a time when several
Caisses d’Epargne have launched a merger process and when work has started on the convergence
of data-processing resources to a single information system shared by all the individual savings
banks.
The Group’s financial strength has been further consolidated with capital funds and
reserves of EUR 20 billion, giving it – at 8.7% – one of the best Tier-1 ratios in the entire French
banking industry. The EUR 7 billion in capital consumed by the withdrawal of the CDC has
already been restored.
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French banks remain very active in international acquisitions
Looking at the year as a whole, 2006 gave BNP Paribas the opportunity to confirm the
group’s global reach, with operations in more than 85 countries spanning five continents. Sixty per
cent of the 140,000 employees are now based outside France. Since 2005, new businesses have
been launched in 53 countries. During the year, the International Retail Banking and Financial
Services (IRFS) Business acquired 51% of UkrSibbank, which was Ukraine’s fifth-largest bank at
that time and has since grown strongly to take the third spot in its market. The group also pressed
ahead with an ambitious branch opening program in the Mediterranean basin, where all of its retail
banking subsidiaries have now adopted the Group’s logo. In total, the number of Emerging and
Overseas Markets branches increased from 500 at the beginning of 2005 to almost 1,700 at the end
of 2006.
In 2006, sources of growth outside France were strengthened by Credit Agricole.
Expansion outside France accelerated in 2006, with targeted acquisitions in high-potential Euro
zone countries. These reflected the sector and geographical priorities set out in the Development
Plan announced in late 2005. Of the projected €5 billion investment between 2006 and 2008, €4.4
billion was spent in 2006 on:
•
•
•
•

the purchase of a 72% stake in Greece's Emporiki Bank S.A. via a public offer,
representing a major step forward in the Group's international development,
the creation of FAFS, a 50/50 joint venture with the Fiat group in consumer credit,
the move to take majority control of Espirito Santo Financial Group's life and
property/casualty bancassurance subsidiaries and to increase its stake in Banco Espirito
Santo in Portugal (from 22.5% to 23.8%),
the acquisition of Index Bank in Ukraine, Meridian Bank in Serbia and Egyptian American
Bank in Egypt.

This rapid transformation and international expansion resulted in an improved balance of
revenues, with the international business accounting for 42% of the total as opposed to 35%
previously. Together with strategic development in Italy that came into effect in early 2007 with
the purchase of more than 660 Intesa branches, the Group is well on its way to generating 50% of
its net banking income outside France, in line with the aims of the 2006-2008 development plan.
GERMANY
EU Commission decisions and court rulings and their translation into German law have
eroded the competitive privileges enjoyed to date by Germany’s public-sector banks and
may continue to do so in future. German capital market, accounting and company law have
been further developed in order to strengthen investor protection and the accountability of
both companies and auditors. Main areas include the implementation of the EU “MiFID”
directive for securities services, the introduction of a “balance sheet oath” (Bilanzeid) and
strengthening of half-yearly reporting, and legislation to reform the legal forms of
corporations (GmbHs and AGs). Online banking safety and anti-money laundering remain
high on the agenda of German banks. The German government has undertaken major
reforms in the field of business taxation and taxation of investment income and private
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capital gains. Real estate investment trusts (REITs) have been introduced in Germany as
well, with the relevant legislation applying retroactively as of January 1, 2007. The new
market for student loans is firmly established by now, encompassing both commercial and
promotional product offerings.
Decisions by the European Commission against State Aid to Public German Banks
In accordance with the understanding reached in 2001 between the European Commission
and the German government on the phasing-out of Anstaltslast and Gewährträgerhaftung, the
state guarantees for German public-sector savings banks (Sparkassen) and their central institutions
(Landesbanken) were abolished in July 2005. There is still no level playing field on the German
banking market, however, as public-sector credit institutions can acquire private banks (and have
done so in several cases during the past years), while the reverse is blocked by provisions in the
savings bank laws of the German states.
Furthermore, state aid proceedings by the Commission against seven German
Landesbanken for integrating state housing agency assets without paying proper remuneration
were concluded in October 2004 by ordering them to repay 4.3 billion euros to the owners of these
assets. The Commission demonstrated that the remuneration for the transfer of these assets (about
1% p.a.) was well below the normal return on investment that a private investor would have
required. The Commission therefore established that the low remuneration originally agreed to
constituted state aid within the meaning of the EU Treaty and ordered Germany to recover the
difference between an appropriate return on investment and the originally paid return from the
Landesbanken. As of January 2005, the amounts due had been paid back by all banks concerned to
the respective Länder (federal states). By now, similar amounts have been re-transferred to most
of the Landesbanken. The Commission is monitoring this process to ensure compliance with EU
regulations on state aid.
In addition, the Commission examined in 2006 whether the protection of the name
“Sparkasse” provided under Section 40 of the German Banking Act is consistent with the freedom
of establishment and the free movement of capital in the European Union. Under this provision,
only public-sector savings banks are allowed to call themselves a “Sparkasse”, whereas a private
investor buying a savings bank would not be allowed to use this name, which is an important asset.
The Treaty infringement procedure has been given added topicality by another state aid ruling by
the Commission. In 2004, the Commission approved restructuring assistance to Landesbank
Berlin Holding on condition that, among other things, the state of Berlin sells its shares in
Landesbank Berlin Holding in a non-discriminatory manner by the end of 2007. Berliner
Sparkasse also belongs to Landesbank Berlin Holding. In the course of the procedure to amend the
Berlin Savings Banks Act, triggered by the imminent sale of Landesbank Berlin Holding, the
Federal Financial Supervisory Authority (BaFin) announced that it would not allow a private
buyer to continue to use the name “Sparkasse”. The Commission viewed this as a violation of its
requirement that the sale of Landesbank Berlin Holding be non-discriminatory. Following
negotiations with the German government, the Commission closed the infringement proceedings
concerning Section 40 of the German Banking Act in December 2006. The basis for this was an
agreement with the German government that in the Berlin case any private buyer may also use the
name “Sparkasse”. It was also agreed that in future privatizations of savings banks Section 40 of
the German Banking Act should always be used in conformity with the basic freedoms granted
93

Institute of International Bankers

Global Survey 2007

under the EU Treaty. This means that the name “Sparkasse” is no longer tied to the public legal
form.
New Developments in Securities Law
The central issue in German financial market regulation at present is the implementation of
EU Directive 2004/39/EC on Markets in Financial Instruments (MiFID) by means of the German
Financial Market Directive Implementation Act. Following the Market Abuse Directive, the
Prospectus Directive and the Transparency Directive, the MiFID now harmonizes existing
legislation on the provision of investment services throughout the EU, covering, among other
things, requirements for the internal organization of financial services providers and rules on
strengthening competition between the EU securities markets. In addition, it modifies the legal
relationship between financial services providers and their clients. The harmonized legal
framework is designed to enable investors to obtain investment services in all EU member states in
comparable form. In return, firms will be able to provide investment services much more easily
across borders using the so-called “European passport”. The EU Investment Services Directive
issued back in 1995 failed to live up to expectations in this respect and is now being replaced in full
by the MiFID.
The new rules will cover all areas of banks relating to investment business. These include
the following areas in particular: retail and corporate business, asset management, institutional
client business, sales and marketing, trading and clearing/settlement, IT, reporting, documentation
and compliance, law and in-house auditing. Investment services providers in Germany were given
only a short period of time to implement the MiFID, as the Implementing Act entered into force in
June 2007 and they have to implement the new legislation by November 1, 2007. To further
specify the provisions of the Implementing Act, the Federal Ministry of Finance regulations
amending the Financial Analysis Regulation and the Regulation Concretizing the Rules of
Conduct and Organizational Requirements for Investment Services Firms will, for example, enter
into force at the same time. These regulations deal with the rules of procedure for client
categorization, details of the information to be provided to clients and of marketing
communications, the information to be obtained from clients, the conditions for non-complex
financial instruments, the content and timing of reporting to clients, details concerning the
processing of client orders and best execution, tasks and design of the compliance function, rules
on management of conflicts of interest, record-keeping requirements and details of protection of
clients’ assets.
The legislative amendment also makes it necessary to revise the Special Conditions for
Securities Dealings used uniformly within the banking sector in Germany and the so-called Basic
Information on Investments in Securities, which is standardized information on securities and
securities services, plus the risks involved, provided to clients in brochure form. The Association
of German Banks has drafted comprehensive guidelines for its members to facilitate
implementation for them.
The amendment of the Investment Act is designed to adapt this Act, which has remained
largely unchanged since 2004, to the requirements of the marketplace and reduce the level of
regulation to that stipulated under European law (“as is” harmonization of European rules). The
Act is likely to enter into force by the beginning of 2008 at the latest. As regards its content, the
following points merit special mention: abolition of the bank character of investment companies;
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appointment of an independent supervisory board member to the supervisory board of investment
companies; flexibility in the open-end property funds sector through the possibility to limit the
repurchase date for fund units to one day per month; product innovations such as infrastructure
funds; and rules on prime brokers.
New Developments in Accounting and Capital Market Reporting
On January 20, 2007, the Transparency Directive Implementation Act, which is designed
to increase capital market transparency and improve investor protection, entered into force. The
Act focuses mainly on amending the Securities Trading Act. It not only revises the rules for
reporting significant holdings but also amends the standard disclosure requirements for
capital-market oriented companies (annual financial report, semi-annual financial report, interim
management information) that are currently to be found in the Exchange Admission Ordinance. In
particular, it tightens the basic rules for reporting significant holdings (Section 21 of the Securities
Trading Act) by (a) setting further thresholds called for in the Transparency Directive and (b) by
introducing a 3% minimum threshold – so far, only holdings of 5% and over have had to be
reported. It also introduces a new requirement to give a “balance sheet oath” based on the
information available, i.e. an affirmation by a company’s legal representatives that, to the best of
their knowledge, the accounts give a true picture of the company’s assets, financial and earnings
situation has to be printed in the annual and semi-annual financial reports. In addition, the rules on
semi-annual financial reporting were extended considerably. Both issuers of shares and issuers of
debt securities who use a regulated market in the EU are now required to prepare and publish
semi-annual financial reports. Share issuers are additionally obliged to publish interim information
every quarter. The semi-annual financial report comprises abridged accounts, an interim business
report and the “balance sheet oath”. It may be inspected by an auditor. The industry is currently
clarifying various interpretation issues with BaFin.
Semi-annual financial reporting – along with annual financial reporting – is subject to
enforcement by the German Auditing Agency for Financial Reporting (DPR) and BaFin,
respectively. Enforcement of semi-annual financial reporting is, however, confined to
situation-specific audits, i.e., to audits where there is concrete suspicion of a breach of accounting
rules. The rules were to be applied for the first time to financial reports for the fiscal year starting
after December 31, 2006.
The modernization of German accounting law launched in 2003 was continued.
The individual measures envisaged under this reform are designed to establish high-quality,
transparent accounting standards along with improved mechanisms for enforcing these standards
and thus to maintain and enhance the quality of accounts. In addition to the laws already passed in
2004, a bill to modernize accounting law is scheduled for the end of 2007. It will contain, in
particular, provisions bringing German accounting rules further into line with international
standards, including the introduction of fair-value accounting for certain financial instruments,
valuation rules for pension provisions and changes to the rules on consolidation.

95

Institute of International Bankers

Global Survey 2007

New Developments in Company Law
Over the last few years, German legislators have strengthened investor confidence in the
integrity, stability and transparency of the financial markets, particularly by reforming the system
of corporate governance.
In June 2006, the Government Commission on the German Corporate Governance Code
adopted a number of amendments to the Code. These are designed to integrate the relevant
provisions of the Management Compensation Disclosure Act of August 2005 and the effects of the
Act on Corporate Integrity and Modernization of the Right of Avoidance of September 2005. This
mainly involved setting out details of the individualized disclosure of management compensation
and strengthening the rights of the annual general meeting chairman. According to a study
published in May 2007, the Code has firmly established itself as a key set of good corporate
governance standards in the German business sector. Despite an already high level of acceptance,
its approval rating has continued to grow. The new provisions incorporated into the Code in 2006
have thus also been well received by companies.
In June 2007, the German government presented draft legislation for a broad reform of the
law on GmbHs (private limited companies), the Act Modernizing the Law Relating To GmbHs
and To Combat Abuses. The reform, which is scheduled to enter into force in the first half of 2008,
is designed to make setting up GmbHs much easier and quicker. It will, among other things, also
protect creditors better in the event of a crisis or bankruptcy. In addition, it will allow both GmbHs
and AGs (public limited companies) to choose an administrative seat in future that is not in
Germany. This is intended to increase the scope German companies have for doing business
outside Germany as well. This may, for example, make it attractive for German companies to
operate their foreign subsidiaries in the legal form of the familiar GmbH.
Public Debate in Germany on Hedge Funds
In Germany, the debate on hedge funds often centres on their impact on the companies in
which they invest. Such discussions focus primarily on the potential for hedge funds to shape
corporate strategy and, above all, on the influence of minority shareholders on business policy. But
such shareholder activism is also practised by many other investors, including “traditional”
investment funds, and applies only to certain types of hedge funds, namely those which invest in
shares or buy distressed corporate debt.
Contrary to this debate, the banking community’s opinion is that international financial
stability represents the key political challenge, a challenge which is the direct result of insufficient
transparency in hedge funds. Questions concerning market integrity, investor protection and
corporate governance, in contrast, can hardly be attributed to the fact that hedge funds lack
transparency or regulation. After all, the rules governing insider trading, share registers and
notifiable holdings apply to all market participants. It is nevertheless undeniable that the rise of
hedge funds, with their high levels of trading, has lent the need to revise these rules new urgency.
Hedge funds make existing shortcomings more visible, and some of these certainly have the
potential to cause serious problems. But, unlike in the case of international financial stability, the
solution must be sought in national legislation. Admittedly, it is important for such a solution to
ensure that a level playing field exists for all market participants.
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The hedge fund transparency initiative launched by the German G7/G8 Presidency marks
the beginning of an international process aimed at ensuring financial stability. The major
industrialized nations have for the first time demonstrated their willingness to engage in talks on
greater transparency among funds. Given the complexity and diverging interests involved, swift
results are not to be anticipated. Success can only be achieved on the basis of an international
agreement. There is a need to proceed cautiously and step by step. Since a solution of this kind
requires highly complex political co-ordination, preference should be given in the short term to
various types of qualitative self-regulation. The Association of German Banks has proposed a
three-pillar model comprising a code of conduct, a rating system and regular dialogue both among
regulators and between regulators and hedge funds.
Online Banking and Electronic Commerce
In May 2006, the Association of German Banks, in collaboration with the research group
ipos, conducted another representative survey of online banking and e-commerce in Germany to
follow up on the mid-2005 survey. According to this survey, personal access to the Internet has
steadily increased over the last six years. Whereas in 2000 less than one third of Germans (31%)
used the Internet, this proportion has more than doubled, with 67% of adult Germans having access
to the Internet today, again representing an increase compared with the survey one year ago (65%).
The proportion of Germans conducting online banking has likewise risen over the past few years,
from just 11% in 2000 to 34% in 2006. This means that, statistically, one in two German Internet
users also use online banking facilities. The number of online banking customers has thus more
than trebled since 2000.
Internet technology is constantly undergoing technical innovation. Banks are responding
to this trend by ensuring that their systems are always state-of-the-art. This naturally includes the
further development of customer authentication systems as currently implemented by many banks
in Germany. Besides systems which continue to give customers unrestricted mobility, such as the
indexed TAN (transaction authentication number), the mobile TAN, the secure TAN or the TAN
generator of the ZKA chip card (ZKA is the joint secretariat of the German banking associations),
electronic signatures (bank signature cards) can also be used in online banking. When the indexed
TAN (iTAN) is used, the bank server requests the customer to enter a particular TAN from the
TAN list provided to the customer so that a password phisher has no way of knowing beforehand
which TAN will be requested. The mobile TAN (mTAN) is sent to the customer’s mobile phone
by SMS shortly before the transaction and is only valid for a short time. Details of the transaction
itself are used to generate a secure TAN so that a password phisher can only conduct this one
particular transaction with the secure TAN. In combination with an offline card reader, an EMV
chip card (ZKA chip card) is capable of generating a TAN on demand and can thus replace the
paper-based TAN list. This TAN could also be calculated using transaction details. In addition to
PIN/TAN systems, chip-card-based procedures have been in use for many years. The ZKA has set
itself the target of further improving multibank use of the different authentication systems by
creating common standards such as HBCI or now FinTS.
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The Fight against Money Laundering and the Financing of Terrorism
One dominant AML issue in 2006 was the implementation of EU Regulation 1781/2006 on
information on the payer accompanying transfers of funds (Payer Information Regulation), which
came into force on January 1, 2006. The EU regulation substitutes the respective provision in
German law (Section 25b of the Banking Act) that was adopted shortly after the FATF published
the underlying Special Recommendation VII on wire transfers. Discussions concerning the new
EU regulation revolved around practical questions such as the scope of the measures to be taken by
financial institutions in the event that the financial institution of the originator of a transfer of funds
fails to provide the required information. The German banking industry, the Federal Ministry of
Finance and BaFin have been discussing the practicalities and will continue to do so in the next
months with a view to clarifying any upcoming uncertainties.
Another priority topic is the upcoming implementation into German law of the third EU
Anti-Money-Laundering Directive and the accompanying first EU Commission Directive with
implementing measures. A first draft of the law implementing the directive is now expected this
summer. Key provisions will be those implementing the new customer due diligence obligations
concerning beneficial owners and politically exposed persons (PEPs). These new obligations
could – depending on the manner of implementation – potentially cause significant practical
difficulties, as the identification of beneficial owners and PEPs may in many cases require
qualified background information unavailable to financial institutions. Further cause for
discussion is the demand made by the German banking industry to consider the introduction of a
clear and unambiguous provision authorizing the collection and processing of personal data for
customer due diligence purposes in order to avoid conflicts with or ambiguities in respect of data
protection requirements.
Tax Developments
The government has implemented a business taxation reform which will become effective
as of January 1, 2008. In particular, the tax burden will be lowered from the current average level
of around 39% to slightly below 30%. To finance this tax reduction, measures have been taken to
stop earnings made in Germany being transferred abroad. At the same time, the business tax
burden will be cut by around 5 billion euros per year. In connection with business taxation, the
government is supporting the work at EU level to create a common consolidated corporate tax base
(CCCTB).
Parallel to the reform of business taxation, taxation of private investment is due to be
reformed, too. To achieve this, a flat withholding tax on interest and dividend income and private
capital gains will be introduced as of January 1, 2009, at a tax rate of 25%.
On June 1, 2007, the Act on German Public Limited Property Companies, effective retroactively
as of January 1, 2007, was published. This Act allows real estate investment trusts (REITs) also in
Germany. Following the example of other countries, the German REIT is structured as a
tax-transparent public company where taxation of income occurs only at investor level through a
withholding tax of 25%. The inclusion of property in a REIT is encouraged by an exit tax.
Accordingly, hidden reserves created by the sale of property to a REIT are only half taxed.
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To create short-term investment incentives in an interim step, the write-off conditions were
improved for a limited period ending on December 31, 2007.
The standard VAT and insurance tax rates were both raised from 16% to 19% on January 1, 2007.
The increase in VAT is designed to help lower the contribution rate to the unemployment
insurance scheme from 6.5% to 4.5%.
A New Market for Student Loans
As a result of a Federal Constitutional Court decision in January 2005, public universities
in several Länder have introduced tuition fees of up to 500 euros per term. This was the starting
point for the emergence of a private market for student loans in Germany. Hitherto, large-scale
student loan facilities have only been offered through a public funding program (BAföG) and have
been tied to certain income limits. Private loan schemes have played virtually no role.
Today, the supply of student loans can be roughly divided into three categories: Firstly,
individually developed loan products offered by private banks and other credit institutions.
Secondly, and in competition to the first type of offerings, a student loan program provided by the
state-owned promotional bank KfW. The latter is open to all students at recognized German
universities seeking their first university diploma and is distributed predominantly via local
branches of German banks that have entered into a product specific distribution partnership with
the KfW. Thirdly, in those federal states where tuition fees have been introduced for public
universities, students can finance these costs through specifically designed student loan programs
that are in most cases provided by the promotional banks of the respective state.
The majority of banks’ proprietary student loan products as well as the KfW program are
not only tailored to finance tuition fees but can also be used to pay for living costs, which take up
the lion’s share of German students’ expenditure. According to a 2003 survey, the cost of living of
an average German student amounts to 700 euros per month. Traditionally, these costs have been
covered mainly through financial support from parents (51%), earnings from part-time jobs (27%)
and BAföG funding (13%).
Evidence on the acceptance of student loans as an additional or complementary source of
financing is still rare due to the short period since their introduction. Despite this, a recent study on
student loan products in Germany estimates that at least 78,000 student loans have been granted
within the last two years, indicating a significant demand for student loan products. A survey on
behalf of Deutsche Bank and the F.A.Z.-Institut für Management, Markt- und
Medieninformationen among 1,000 students also confirms the general acceptance of student loans
by this group: 43% of respondents are concerned about being dependent on their parents, while
only 24% would have reservations about taking out a student loan.
Implementation of the Basel II Accord
The EU Capital Requirements Directive (CRD), comprising Directive 2006/48/EC and
Directive 2006/49/EC, transposed Basel II into European law. Implementation of the CRD in
Germany was achieved particularly by way of amendments to the German Banking Act, which is
the most important legal basis for German banking supervision, and the Solvency Regulation.
Both sets of rules entered into force on January 1, 2007. Basel II applies to all German banks.
Banks may choose between the standardized, foundation IRB and advanced IRB approaches to
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measure credit risk. The approach adopted should, however, depend on the size of each bank and
the complexity of its business model. The advanced IRB approach and the advanced measurement
approach (AMA) for operational risk may only be used from 2008 onwards. A transitional
provision in the Solvency Regulation allows banks to still use the old rules to calculate their capital
requirements in 2007.
Treatment of Banks Experiencing Capital Difficulties
In line with European rules, German banks have to display a solvency ratio (ratio of
eligible capital to own funds requirement) of at least 8% every day. There are no rules on
compliance with certain balance sheet ratios such as the US leverage ratio. Should a bank fall
short of the required solvency ratio, BaFin can prohibit or limit any withdrawal or distribution of
profits or lending and order the bank to take further risk-mitigating measures. In addition, it may
lower the limits for large exposures. Supervisors choose the measures to be taken according to the
proportionality principle and depending on the circumstances in each case.
Furthermore, a bank may have its license to conduct banking business withdrawn if it
makes a loss equivalent to half of its own funds or makes losses equivalent in each case to more
than 10% of its own funds in at least three successive years.
HONG KONG
Race Discrimination Bill
The Hong Kong Government has presented a Race Discrimination Bill to the Legislative
Council in response to its obligations under the International Convention on the Elimination of All
Forms of Racial Discrimination to take steps to prohibit racial discrimination in all its forms. The
legislation makes direct or indirect racial discrimination as well as harassment in prescribed areas
and vilification on ground of race unlawful. Direct and indirect discrimination applies to
discrimination in the provision of goods and services which includes banking and insurance and
loans or credit facilities. Discrimination in the employment field is also prohibited but certain
provisions allow employment of persons on overseas terms. The legislation extends the
jurisdiction of the existing Equal Opportunities Commission to cover racial discrimination.
Basel II Update
The Banking (Capital) Rules and the Banking (Disclosure) Rules under the Banking
Ordinance came into effect on 1st January, 2007. They prescribe how the capital adequacy ratio
(CAR) of Hong Kong-incorporated authorized institutions (AIs) is to be calculated and what
information on the state of affairs, profit and loss, and CAR is to be publicly disclosed by AIs.
The Capital Adequacy Review Tribunal was also established as required under the Ordinance to
hear appeals lodged by AIs against decisions made by the Monetary Authority under the Banking
(Capital) Rules on the choice of approaches for the calculation of credit, market and operational
risks.
To assist AIs in complying with the Rules, the Hong Kong Monetary Authority (HKMA)
will issue supplementary guidance on how some of the major requirements should be interpreted
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or applied. Since July 2006, the HKMA has issued four Supervisory Policy Manual (SPM)
modules relating to the implementation of the revised capital regime. These include CA-G-5
“Supervisory Review Process” which sets out the HKMA’s criteria and standards used for
evaluating AIs’ capital adequacy and the effectiveness of their capital adequacy assessment
process for the purpose of determining their minimum CAR under the Ordinance, CA-G-3 “Use of
Internal Models Approach to Calculate Market Risk” which explains the criteria that the HKMA
will use in assessing AIs’ eligibility for adopting the internal models approach to calculate their
market risk for capital adequacy purposes, and CA-D-1 “Guideline on the Application of the
Banking (Disclosure) Rules”. Moreover, the HKMA has developed a set of questions and
answers to assist AIs in understanding certain issues in relation to the IRB approach, calculation of
market risk, and calculation of credit risk for securitization exposures.
Starting from 1 January 2007, the HKMA will conduct supervisory reviews on individual
AIs as part of the risk-based supervisory process. The scope and extent of
applying the assessment standards and criteria set out in the SPM module on “Supervisory Review
Process” will be compatible with the nature, size and complexity of AIs’ business operations.
Money Laundering
The HKMA revised the requirements in the Supplement to the Guideline on Prevention of
Money Laundering and Interpretative Notes in November 2006 for the purpose of implementing
Special Recommendation VII issued by the Financial Action Task Force on Money Laundering
relating to wire transfers. Under the revised requirements, an ordering institution will need to
include relevant information about the originating customer in the message of a cross-border
remittance transaction of HK$8,000 (approximately US$1,000) or above. To align with the
amendments to the Organized and Serious Crimes Ordinance in lowering the threshold for
customer identification and recordkeeping requirements applicable to remittance agents and
money changers from HK$20,000 (approximately US$2,500) to HK$8,000 (approximately
US$1,000), the HKMA also issued a circular in December 2006 to require all AIs to follow the
same threshold for conducting customer identification and recordkeeping procedures in respect of
remittance or exchange transactions undertaken for non-account holders.
Review of Companies Ordinance
The Hong Kong Government has announced a wide ranging review of the Companies
Ordinance covering (i) the share capital, distribution of profits and assets and charges (mortgages)
provisions; (ii) directors’ and officers’ related provisions; (iii) company formation, registration,
re-registration, restructuring and company meeting and administrative provisions; and (iv)
provisions relating to inspections, investigations and offences. The plan is to publish a Bill for
consultation in 2009 and introduce new legislation in 2010.
Interception of Communications and Surveillance Ordinance
By the Interception of Communications and Surveillance Ordinance, the Hong Kong
Government has established a regulatory regime to regulate the conduct of interception of
communications and the use of surveillance devices by or on behalf of public officers. The
Ordinance provides for authorisations at different levels including emergency authorisations and
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provides for appointment of a Commissioner on Interception of Communications and Surveillance
to oversee the operation of the Ordinance. The Ordinance provides for safeguards and other
related matters.
Unsolicited Electronic Messages Ordinance
The Unsolicited Electronic Messages Ordinance, enacted in May 2007, provides for an
“opt out” scheme for regulating the sending of unsolicited electronic messages that have a
commercial purpose, including e-mail messages and other forms of electronic messaging. The
Ordinance provides for, inter alia, the establishment by the Telecommunications Authority of
codes of practice and ‘do-not-call’ registers as well as a civil enforcement mechanism that
provides for the awarding of damages and other relief to persons who suffer loss or damage by
reasons of a contravention of any of the provisions of the Ordinance. The provisions prohibiting
professional spamming activities and illicit activities relating to the sending of multiple
commercial electronic messages became operational from 1 June 2007. The remaining provisions
regulating the information which must be contained in commercial electronic messages are
expected to become enforceable by the end of 2007.
Deposit Protection Scheme
After completing the key preparatory tasks, the Hong Kong Deposit Protection Board
(HKDPB) launched the Deposit Protection Scheme (DPS) on 25th September, 2006. According to
the DPS Ordinance, all licensed banks, unless otherwise exempted by the HKDPB, are required to
participate in the DPS as Scheme members. A DPS Fund with a target fund size of 0.3% of the
total amount of relevant deposits (translating into a fund size of approximately HK$1.3 billion
(approximately US$167 million)) will be built up through the collection of contributions from
Scheme members. Contributions by Scheme members will be assessed based on the supervisory
ratings of individual Scheme members. The compensation limit of the DPS is set at HK$100,000
(approximately US$12,800) per depositor per Scheme member, and both Hong Kong dollar and
foreign currency deposits are protected.
Treatment of Banks Experiencing Capital Difficulties
Under the capital adequacy regime of Hong Kong, all locally incorporated AIs are required
to maintain a capital adequacy ratio (CAR) of not less than 8%. Such statutory minimum ratio can
be raised to not more than 16% under section 101(1) of the Banking Ordinance (BO) for individual
AIs. AIs are not required to maintain a minimum “leverage ratio” (i.e., the ratio of Tier 1 capital to
balance sheet assets, unadjusted for risk). However, they have to observe a non-statutory trigger
ratio which is set at a level of at least 0.5% above their statutory minimum CAR. The trigger ratio
is intended to provide a cushion to reduce the risk of breaching the statutory minimum CAR and to
provide an early warning signal of deterioration in capital adequacy.
Under section 99(1) of the BO, an AI must notify the Monetary Authority (MA) when its
CAR falls below its statutory minimum CAR. Section 100(1) of the BO provides that the MA and
the AI have to enter into discussion to determine what remedial action is required to be taken by
the AI to restore its capital level.
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In addition to section 100, section 52 of the BO also gives the MA the power to take action
in respect of AIs which are in difficulties. Where the MA’s powers under section 52 become
exercisable, it may take one or more of the following actions under that section –
(a) To require the AI by notice in writing to take any action or to do any act or thing in relation
to its affairs, business and property as the MA may consider necessary. Requirements
issued may include, for example, restricting the AI from expanding its business, actively
seeking out new deposits, entering into new financial commitments or disposing of assets.
(b) To require the AI to seek the advice of an Advisor appointed by the MA on the
management of its affairs, business and property. This usually applies in cases where the
MA considers that the management can still function and is acting in good faith, but
requires the additional knowledge, experience and support of the appointed Advisor.
(c) To appoint a Manager to manage the affairs, business, and property of the AI. This usually
applies where the MA is of the view that the management of the AI cannot be relied upon to
take appropriate steps to rectify a problem situation. One of the objectives of appointing a
Manager is to allow the MA, through the Manager, to control the affairs, business and
property of a troubled AI so that it can be nursed back to health or else be run down in an
orderly fashion.
As a whole, the BO gives the MA the power and discretion to determine, according to the
specific circumstances of the AIs concerned, what remedial actions should be taken to address the
capital difficulties of the AIs.
INDIA
Banking and Finance
The Indian economy has undergone significant change during last few years. New
challenges, new opportunities, new instruments have been observed frequently. During the period
between July 2006 to June 2007, the Reserve Bank of India (RBI) has maintained its conduct of
monetary policy around sustained growth, price stability and financial stability. A strong feature
of India’s growth has been its resilience to both global and domestic shocks. After remarkable
performance for the past two years the GDP growth during 2006-07 was placed at 9.4%, and the
GDP growth projection for 2007-08 was placed at around 8.5% assuming stable international
crude prices and barring domestic or external shocks.
Owing to excess liquidity in the system, largely due to more capital inflows and higher
price level, the RBI resorted to various tightening measures during the year. Hence, since January
2007, the CRR was increased five times by 0.25% each. At present it stands at 7.0 %. Similarly,
the repo rate was also increased from 6.75% to 7.75% since June, 2006.
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The RBI has endeavored to establish an enabling regulatory framework with prompt and
effective supervision, and development of legal, technological and institutional infrastructure.
The important developments taken place in the financial field are discussed further below.
Committee On Fuller Capital Account Convertibility (CFCAC)
With a view to improving the efficiency of the financial sector through greater competition
(and thereby minimizing intermediation costs) and to providing opportunities for diversification of
investments by residents, the RBI formed the Committee on Fuller Capital Account Convertibility
(CFCAC). The Committee published a report of its findings and recommendations. The
Committee aimed at liberalizing existing policies and undertaking new initiatives as well apart
from revisiting the measures to prepare the financial system and meet the challenges regarding
Basel II and the move to FCAC. The Committee favored a three-phased roadmap towards free
float and the target date has been set as 2011. On reviewing the existing controls, the Committee
came out with a broad timeframe of five-year period which is in three phases: 2006-07 as Phase I ,
2007-08 as Phase II and 2009-10 and 2010-11. The regulators and stakeholders are working in
tandem to prepare themselves for the final stage of full convertibility of the capital account. The
following are among the Committee’s key recommendations:
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Phase I
The Current overall limit
for ECB of US $ 18
billion
should
be
retained for 2006-07 but
the scheme should
restructure.

Phase II
Overall ceiling for ECB
should
be
raised
gradually

Phase III
Overall ceiling for ECB
should
be
raised
gradually

Limit for Automatic
Approval should be
retained to US$ 500
million

Automatic
Approval
could be raised to $ 750
million per financial
year

Automatic
Approval
could be raised to $
One billion per financial
year

ECBs of over 10 years’
maturity
should
be
outside the overall limit
without call / put options
up to 10 year

ECBs of over 7 years’
maturity should be
outside the ECB ceiling
without call / put options
up to 7 year

Same as Phase II

Same as Phase I

Same as Phase I

-----

----

Prepayment
without
RBI approval should be
raised to US$ 400
million

Prepayment
without
RBI approval should be
raised to US$ 500
million

*
The overall limit
should be raised to 300
percent and sub limit of
25% raised to 35 %

*
The overall limit
should be raised to 400
percent and sub limit
raised to 50 %

* Same as Above

* Same as Above

If
an
ECB
is
denominated in rupees
(payable in foreign
currency ) It should be
outside the ECB limit.
ECBs of 1-3 years
maturity
should
be
allowed if they are
denominated in rupees
and such borrowing
should be outside the
overall ECB limit.
The end-use restriction
on ECBs should be
removed.

• Financial
capital
transfers
abroad
including for opening
current/
chequeable
accounts

Prepayment
without
RBI approval should be
raised to US$ 300
million
* The present limit of
200% should be raised
to 250%. With a Sub
limit of 25%. And the
stipulation of 10 % stake
in Indian company to be
withdrawn.
* Same as Above

• Joint ventures/ wholly
owned
subsidiaries
abroad
• Establishment of offices
abroad
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* Same as Above

* Same as Above

* Same as Above

•

•

•

Same as Above

Same as Above

Same as Above

* Same as Above

* Same as Above

* Same as Above

The limit for any another
person resident in India
should be raised from
50% to 100%

The limit for any
another person resident
in India should be
raised from 50% to
100%

The limit for any
another person resident
in India should be
raised from 50% to
100%

Same as Phase I

Same as Phase I

Direct
investment
overseas
by
Proprietorship/
Unregistered
Partnership concerns

EEFC
accounts
for
exporters and exchange
earners

Corporate /Business - Non - Resident

Foreign Direct Investment
(FDI)

To Encouraging FDI the
FIPB/ RBI regulations to
be liberalized

Portfolio Investment in
India
through
stock
exchange in shares /
debentures

Fresh inflows under
participatory Notes (PNotes
should
be
banned and existing P
Notes should be phased
out. Over a period of
one year.

Same as Phase I

Same as Phase I

Disinvestments

Procedures for FDI to
be simplified to provide
symmetry
between
investments
and
disinvestments.

Same as Phase I

Same as Phase I
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The IFC has been
allowed to raise rupee
bond, this should be
liberalized and other
institutions/ corporates
to be allowed to raise
rupee
bonds.
Regulators
should
come out with a suitable
scheme.

Same as Phase I but
the cap
should be
gradually raised.

Same as Phase I but
the cap
should be
gradually raised.

BANKING
Policy Development Pertaining to Capital Adequacy of Banks
In March 2007, the Reserve Bank of India issued for comment revised draft guidelines on
implementation of the New Capital Adequacy Framework. The guidelines reiterated the RBI’s
compliance schedule with respect to Basel II – that is all foreign banks operating in India and
Indian banks having presence outside India are to migrate to the standardized approach for credit
risk and the basic indicator approach for operational risk under Basel II with effect from March 31,
2008. All other SCBs are encouraged to adopt these methods not later than March 31, 2009. The
banks have to undertake a parallel run before the implementation of Basel II. The boards of the
banks are directed to review and report the results of the parallel run on a quarterly basis to the
Reserve Bank of India.
Credit Default Swap Draft Guidelines
The Reserve Bank of India introduced draft guidelines on credit default swaps on May 16,
2007. In view of progress made in the risk management architecture of Indian banks, and
considering that banks are on the way to becoming Basel II-compliant, there exists an adequate
comfort level for the introduction of derivative products. Furthermore, the recent amendment to
the Reserve Bank of India Act, 1934 has provided the legal foundation for OTC derivative
instruments, including credit derivatives. However, given complexities involved in the valuation,
accounting, and risk management aspects of credit derivatives, and in view of the evolutionary
stage of these skills among the eligible participants, the Reserve Bank has decided to allow
initially only plain vanilla credit default swaps to permit banks and primary dealers to begin
transacting in single-entity credit default swaps.
Increase in Commercial Real Estate Risk Weights
Commercial real estate has shown the highest growth in commercial banks’ loan portfolios
in recent years. Considering the unprecedented increase in this segment, the Reserve Bank of
India raised the general provisioning requirement on standard advances (i.e., personal loans, loans
and advances qualifying as capital market exposures, residential housing loans beyond Rs 2
million and commercial real estate loans) from the present level of 0.40% to 1.0%. Further, the
risk weighting of exposures to commercial real estate increased from 125% to 150%.
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Payment and Settlement Systems
The Reserve Bank of India recognizes the significance of establishing a safe, secure, sound
and efficient payment system for India, matching international standards and best practices. The
RBI envisages that the Indian retail clearing function could be entrusted to a separate legal entity at
the national level and that the Reserve Bank can provide settlement services for all the clearing
systems, besides being the regulator and supervisor of the payment and settlement systems. To
achieve this objective, the RBI requested the Indian Banks’ Association (IBA) to set up, in
consultation with the member banks, a single umbrella organization for retail payment systems in
India on a robust technology platform having regard to optimization of resource use through
consolidation of existing infrastructure and building up of new infrastructure to enable national
reach in a seamless manner and provide service of the highest quality to bank customers at an
affordable optimal price.
The proposed new organization for retail payment systems is named “National Payments
Corporation of India” (NPCI). It is constituted under Section 25 of the Companies Act, 1956. It is
intended that the NPCI will takeover the MICR cheque processing centers (CPCs) as well as the
operation of retail electronic payment systems. In addition, the NPCI will focus on creating a
nation-wide payments system with secured connectivity. The NPCI is expected to commence its
operations shortly.
Prevention of Money Laundering Act, 2002
Financial Intelligence Unit – India (FIU-IND) was established by the Government of India
on November 18, 2004 as the central national agency responsible for receiving, processing,
analyzing and disseminating information relating to suspicious financial transactions. FIU-IND is
also responsible for coordinating and strengthening efforts of national and international
intelligence, investigation and enforcement agencies in pursuing the global efforts against money
laundering and related crimes. The Prevention of Money Laundering Act, 2002 (PMLA 2002)
forms the core of the legal framework put in place by India to combat money laundering. PMLA
2002 and the Rules notified thereunder came into force with effect from July 1, 2005. Director,
FIU-IND and Director (Enforcement) have been conferred with exclusive and concurrent powers
under relevant sections of the Act to implement the provisions of the Act. The PMLA 2002 and
rules notified thereunder impose obligations on banking companies, financial institutions and
intermediaries to verify identity of clients, maintain records and furnish information to FIU-IND.
PMLA 2002 defines money laundering offence and provides for the freezing, seizure and
confiscation of the proceeds of crime.
The Financial Action Task Force (FATF) has made forty recommendations and nine
special recommendations to address the concerns relating to money laundering and terrorism
financing. The Reserve Bank has issued detailed guidelines to banks based on the FATF
recommendations to ensure that a proper policy framework on ‘Know Your Customer’ and
anti-money laundering measures is put in place. The guidelines aim to prevent terrorists and other
criminals from having unfettered access to wire transfers for moving their funds. Accordingly,
banks were advised in April 2007 that all cross-border wire transfers and related messages that are
sent by them should be accompanied by accurate and meaningful originator information (name,
address and account number), and the information should remain with the transfer or related
message throughout the payment chain. Furthermore, the record of originator information
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accompanying a wire transfer should be kept for ten years. In case an overseas ordering
bank/financial institution fails to furnish information on the remitter, the receiving bank should
restrict or even terminate its business relationship with the ordering bank.
Financial Inclusion
Recognizing the concerns with regard to the banking practices that tend to exclude rather
than attract vast sections of the population, the Reserve Bank has taken initiatives to provide
smooth and efficient banking services to the general public at large. The Reserve Bank has urged
banks to review their existing practices with a view to aligning them with the objective of financial
inclusion. All banks were advised to make available a basic banking “no-frills” account either
with “nil” or very low minimum balances as well as charges that would make such accounts
accessible to vast sections of population. With a view to encourage financial inclusion, the KYC
procedure for opening small accounts were simplified. Banks are allowed to use the services of
NGOs/ SHGs, MFIs and CSOs as intermediaries in providing financial and banking services
through the use of business facilitator and correspondents.
Foreign Exchange
The Reserve Bank has taken several initiatives to provide a more conducive environment
for the conduct of foreign exchange business. The primary concern has been to provide prompt
and efficient customer service by progressively liberalizing foreign exchange related transactions,
removing restrictions and simplifying procedures. Banks have been allowed to fix their trading
limits and to borrow and invest funds in the overseas markets up to specified limits. They have
been allowed to use different products for hedging risks and asset-liability management purposes.
Similarly, corporates have been given flexibility to book forward cover based on past turnover and
are allowed to use a variety of instruments like interest rate and currency swaps and forward rate
agreements etc. The swap market for hedging longer-term exposure has developed substantially in
recent years. A number of steps have also been taken to liberalize the capital account covering
foreign direct investment, portfolio investment, outward investment, including direct investment
as well as depository receipt and convertible bonds, opening of Indian corporate offices abroad and
the like. In recent years, the Reserve Bank has delegated exchange control procedures to banks
and authorized dealers to such an extent that there is hardly any need to approach the Reserve Bank
for any approval. These reforms are reflected in the vibrancy in activity in various segments of the
foreign exchange market with the daily turnover over US$28 billion (as at the end of April 2007).
•

Authorized dealers are permitted to initiate trading positions, borrow and invest in
overseas markets subject to specification ratification by respective boards.

•

Permission to enter into swap transactions without any limit subject to genuine
underlying exposure

•

FIIs and NRIs permitted to trade in exchange-traded derivatives contracts subject to
condition

• Foreign exchange earners permitted to retain up to 100% of foreign exchange earnings.
In EEFC accounts and residents are permitted to remit up to US$1,000,000 per financial
year.
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• With respect to External Commercial Borrowings (ECB), the Reserve Bank of India
enhanced the existing limit for prepayment of ECB from US$300 million to US$400
million subject to compliance with the minimum average maturity period as applicable to
the loan. (This is in line with the recommendation of the Capital Account Convertibility
Committee recommendation.) Borrowers eligible for accessing ECBs can avail
themselves of an additional US$250 million with average maturity of more than 10 years
under the approval route.
• Limit of FIIs investment in government securities enhanced to US$3.2 billion by March,
31, 2007.
• Overseas investment by mutual funds enhanced to US$3 billion
• Permission to book forward contracts for their customs duty component of imports.
• FIIs permitted to rebook part of cancelled forward contracts.
• Lock-in period for sale proceeds of immovable property credited to the NRO account to
be eliminated provided it does not exceed US$1,000,000 in any financial year.
• Authorized dealer banks to be permitted to issue guarantees/letters of credit for import of
services up to US$1,000,000.
INSURANCE
The Insurance Regulatory and Development Authority (IRDA) is the supervisory body for
the insurance sector in India. The Insurance sector has been maintaining the right balance
between growth and profitability under IRDA’s guidance. In the first phase of detariffing,
which came into affect in January 2007, IRDA had given freedom to insurance companies to fix
premium rates and in the second phase, on receiving the regulatory clearances, companies will
be in a position to customize products for individual clients.
The general insurance industry grew by 21% in April 2006 - May 2007. The insurance
industry registered a premium of Rs 250 billion as against Rs 200 billion the previous year. The
share of government companies in this is Rs162 billion as against the private players’ share of
Rs 87 billion.
CAPITAL MARKETS
As a part of the on-going financial and regulatory reforms of the primary and secondary
market segments of the capital market, a number of initiatives were taken during the period
under consideration. These measures, together with accelerated economic growth and
macroeconomic stability, sustained the confidence of investors (both domestic and foreign) in
the country’s capital market.
The Indian capital market system has gradually restored the confidence of investors to a
substantial degree. During the last year, the Sensex has risen by over 75%. The Indian capital
market has out-performed many in the world. More importantly, the primary market too has
perked up. The trading platform has become automated, electronic, anonymous, order-driven,
nation-wide and screen-based. Another material development, which proved to be of immense
relief to the investors, was dematerialization of the scrips. Now 99% of the scrips in the market
110

Institute of International Bankers

Global Survey 2007

are dematerialized. Almost 100% of the trades are in D-mat form. Volatility, excessive
fluctuations, globalization and liberalization are considered to be the risk factors in the financial
markets.
The extent of resource mobilisation from the primary market through public issues
increased by 23.1% during 2006. Banks and financial institutions in both public and private
sectors, mobilized 48.8% of total resources by public issues in 2005-06.
The secondary market remained buoyant during 2005-06, with stock indices reaching new
highs. The hardening of interest rates did not have any impact on the equity valuations as
investors focused on improved growth prospects and expected increase in corporate earning.
Other important highlights pertaining to capital markets are:
•

Stock market scaled new peaks with Bombay Stock Exchange and National Stock
Exchange indices crossing the 14,000 and 4,000 marks, respectively, in January, 2007.

•

Primary capital market remained upbeat. Aggregate resource mobilization through
initial public offerings and private placements was much higher in the calendar year
2006 as compared to the previous year.

•

75 IPOs issued during the year 2006, on average 6 IPOs per month.

•

Rs 247 billion raised through 75 IPOs, which accounted for 76% of resources
mobilized through equity during the calendar year 2006.

•

NSE and BSE spot market turnover more than doubled between 2003 and 2006. In
respect of derivatives, the turnover of NSE nearly doubled in a single year between
2005 and 2006.

•

Number of foreign institutional investors rose by 27% to 1044 at the end of 2006.
IRELAND

Introduction
The Irish economy continued its strong growth in 2006. Gross domestic product expanded
by 6%, the strongest growth since 2002, while gross national product expanded by 7.4% in 2006,
the biggest increase since 2000. Ireland’s unemployment rate remains persistently low at 4.4%
while net migration of almost 70,000 people contributed to a population increase of 2.5% for 2006,
driving Ireland’s population to over 4.23 million. Inflation picked up slightly in 2006, reaching
2.7%, up 0.5% on 2005. It was anticipated that the four consecutive increases in the ECB base
interest rate in 2006 would give rise to a welcome ‘soft landing’ of the Irish property market,
helping to rebalance growth away from the construction sector and to reduce inflation, which
picked up in the first half of 2007, contributing to an erosion of competitiveness.
Wholesale Sector
Ireland remains an attractive location in which to locate wholesale operations. During the
period a number of new international banks obtained banking licences.
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Covered Bonds
During the period the Irish covered bond law was updated, with the Asset Covered
Securities (Amendment) Act 2007 was signed into law in April, updating the original Asset
Covered Securities (ACS) Act of 2001. The amendments further enhance the ACS legislation in
order to keep ACS at the forefront of the covered bond market.
The key changes to the ACS legislative framework enhance investor protection, ensuring
only high quality assets are eligible, enhancing risk control, and maintaining strong monitoring
and compliance. The new ACS legislation ensures that all ACS issuance is compliant with the
Capital Requirements Directive (CRD). In addition, the specialist banking principle is maintained
(only specialized rather than general banks can issue ACS, unlike in some other covered bond
frameworks) and provision is made for the issuance of commercial mortgage ACS (though this
provision has not yet been given effect).
The new legislation presents an opportunity to internationalize the ACS market, with the
possibility of inclusion of highly-rated mortgage-backed securities in the cover pool making it
easier to issue ACS with international assets.
Securitisation
The Securitisation Industry continues to grow in Ireland. Dublin is now recognized as the
largest centre for Asset Backed Securities (ABS) management in Europe outside of London.
Ireland has also witnessed a significant increase in the number of Special Purpose Vehicles (SPVs)
choosing to locate in Ireland. At the end of 2006 the Irish Stock Exchange enjoyed a leading EU
position with in excess of 3,000 SPVs and 16,000 tranches listed.
The Irish Securitisation Forum (ISF) continues its work to develop the securitisation
industry in Ireland. The forum brings together issuers, investors and service providers and
facilitates discussion on issues of mutual interest. The core objective of the ISF is to create a
supportive, regulatory political and social environment to enable the sustainable, profitable growth
of the securitisation industry through the development of markets and products and promotion of
Ireland as a centre for securitisation. Members of the group range from domestic and international
banks, asset management and investment securities administration companies. The Forum works
closely with relevant Government departments and the Financial Regulator. A Securitisation
Skillnet Programme has been developed. This training network aims to develop a training
framework to develop the relevant skills required to sustain development of the securitisation
industry in Ireland.
Prudential Supervision
The Irish Banking Federation (IBF) continued to work closely with the Irish Financial
Services Regulatory Authority (Financial Regulator) throughout 2006 and 2007 on the
implementation of the Capital Requirements Directive. Through collaborative efforts guidance
has been issued on IRB model applications, Internal Capital Adequacy Assessment Process
(ICAAP) submissions and CRD National Discretions Policy. In addition a set of compilation
notes to accompany the new CRD reporting package (COREP) has been produced. The IBF has
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established a number of CRD-specific industry working groups (such as Operational Risk, Pillar 3,
Credit Risk Mitigation, Securitisation, Credit Derivatives and Internal Audit) to ensure that the
sector has a clear understanding of the CRD requirements and implications, as well as to establish
any areas where further guidance from the Financial Regulator is required.
In July 2007, the new liquidity framework, which is based on a maturity mismatch
approach to liquidity management, became effective for all institutions operating in Ireland. This
new framework was a culmination of 3 years collaboration between industry, the IBF and the
Financial Regulator.
The Irish Regulator has also reviewed the deposit concentration limits that apply in Ireland.
This new framework will become effective over the coming months and will result in the abolition
of limits on European Central Bank (ECB) funding and will also allow institutions more flexibility
in terms of the size of the largest deposits of the institution.
On 1 January 2007, Mortgage-Backed Promissory Notes were successfully launched into
the ECB’s Single Collateral List. The Mortgage-Backed Promissory Notes were rated by
Moody’s Rating Agency in order to ensure this Irish-specific product be included on the ECB’s
Single Collateral List in advance of the launch of the ECB’s revised collateral system.
Retail Sector
Consumer Protection Code
The financial regulator finalized its consumer protection code in July 2006 and its
implementation by banks is now well under way. The code applies to all regulated entities when
providing services other than those covered by MiFID. Accordingly it sets out requirements in
respect of a wide range of areas including the provision of information, advertising and product
suitability covering the full spectrum of retail financial products. The code replaces a number of
earlier statutory codes and extends the protections provided to a wider definition of consumer,
which encompasses partnerships as well as limited companies with an annual turnover of up to
€3m.
Mortgage Market Profile
Autumn 2006 saw the inaugural publication of the IBF mortgage market profile. This
publication, which issues quarterly, quantifies in both volume and value terms the extent of new
mortgage lending in the Irish residential market. It provides information on the following
individual market segments – First Time Buyers, Mover/Purchasers, Residential Investment
Loans, Re-mortgage/switchers, Top up mortgages. The series, which is available on the IBF
website, is now widely regarded as providing the best available information on the Irish mortgage
market.
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Other Developments
MiFID
Industry has been intensively preparing for the implementation of the Markets in Financial
Instruments Directive (MiFID), which comes into effect in November 2007. Ireland was among
the first of the EU members states to transpose MiFID into national legislation. Through a
dedicated working group, discussion forums, workshops, seminars and participation in the
Financial Regulator’s implementation forum and workstreams, and dialogue with the Department
of Finance, significant progress has been made. The industry is now well placed for the
implementation of MiFID in November 2007.
Anti-Money Laundering
The 3rd Anti-Money Laundering Directive is due to be transposed by December 2007. A
cross-sectoral group has been formed to oversee the drafting of revised industry guidance notes for
Anti-Money Laundering to facilitate industry’s implementation of the changes required under the
Directive. The Guidance notes will address critical areas such as the introduction of a risk-based
approach, identification of the customer and verification of same, identification of the beneficial
owner and treatment of politically exposed persons. The process is proceeding in parallel with the
drafting of primary legislation to effect the transposition of the Directive.
Transparency Directive
The Transparency Directive seeks to ensure investor confidence in the level of disclosure
by issuers of publicly traded securities, enhance investor protection, attract investors to the
European market place and improve the efficiency, openness and integrity of European capital
markets.
The Directive establishes disclosure requirements on an ongoing basis for issuers with
securities admitted to trading on a regulated market situated or operating within the EU. It was
transposed into Irish law by the Investment Funds, Companies and Miscellaneous Provisions Act
2006 (signed into law on 24 December 2006), the Transparency (Directive 2004/109/EC)
Regulations 2007 (signed into law on 13th June 2007), and the European Communities
(Admissions to Listing and Miscellaneous Provisions) Regulations 2007 (signed into law on 22nd
June). The Financial Regulator published interim Transparency Rules in June 2007.
ITALY
Regulation of (listed) banks
In the relevant period, regulations with implementing measures for the Law on the
protection of savings (Law no. 262/2005) have been issued by Consob regarding listed companies’
corporate governance: specifically, the appointment of managing and supervisory boards, the
incompatibility of these offices with the same offices in other listed or not listed companies, the
procedure of public consultation in the development of new regulatory proposals by Consob
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(supervisory authority for listed companies and regulated markets), the Bank of Italy and the
supervisory authority for insurance companies (ISVAP).
Significant market developments
In May 2007 Unicredit and Capitalia merged. The new bank will be effective starting from
the end of the year, with €100 billion capitalization, and will thus come in second in the European
ranking list.
Important legislative changes expected to occur after June 2007
The Parliament is currently examining a proposal of law which aims to reform the
allocation of powers over the financial markets between the competent authorities. Some existing
agencies would hence be abolished and some others re-organized. This is in order to allow a better
allocation of control over financial institutions and for the Economic Ministry to be able to
coordinate them by determining and setting their general principles.
As for supervision, powers over financial institutions would be distributed on the basis of
financial stability (Banca d’Italia), transparency and fairness (Consob) and competition (AGCM).
Some rules are also set with regards to the autonomy of these agencies (appointment criteria, duty
incompatibilities, length of mandates), as well as regarding their organization and reporting duties
and requirements.
Money Laundering: The third anti-money laundering directive
Last January 31, the Italian Ministry of Economy and Finance announced a draft legislative
decree to implement Directive 2005/60/EC (the so-called third anti-money laundering directive).
The draft of the implementing measure, based on the European community principle of better
regulation, was submitted to a public consultation. The document included many of the requests
that ABI made to the Ministry of Economy during the approval process of the Third Directive.
ABI, after discussions with the inter-bank Working Group, proposed further integration and
requested clarifications on the document as related to the following issues: a) definition of
“politically exposed person” and of “beneficial owner”; b) customer due diligence measures with
specific reference to the appropriateness of the threshold from Euro 12,500 to 15,000, also in line
with what is provided for legal professionals; c) definition of several linked transactions;
d) reporting suspicious transactions; e) protecting the privacy of reported parties.
During the last period, ABI proceeded with its implementation activities on the third
anti-money laundering directive also at the European Community level. Specifically, ABI
participated in Commission consultations, by means of which the EU intends to share with public
administrations and intermediaries the operational and legal criteria used to implement the III
Directive. This is to allow for a harmonized and common framework among the participating
States. The most recent consultation concerned the existing relationship, within the legal
framework of the 27 countries, between rules on anti-money laundering and privacy. Since 2006,
ABI has directly participated in the dialogue with representatives from European Community
bodies, tasked with overseeing the implementation of the Directive, on issues of interest to the
banking industry.
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Banking Sector Activity
The Italian banking system has also increased its activity in the last 12 months: the increase
of quality and quantity of the services on offer to clients go hand in hand with the growth in loans
and in terms of the conditions available to clients.
At the end of 2006, the Italian banking system had 11.1% of the total banking assets of the
12 nations sharing the euro, lagging only behind Germany and France. At December 2006, bank
loans as a percentage of Italy’s gross domestic product rose to 91% from 85.3% in 2005. With
respect to the largest European countries, Italian bank loans in December 2006 totalled about 51%
of total assets (Spain’s 59.4%; Germany’s 44.3%; euro area’s 43.6%). When compared to
European data, more Italian loans go to enterprises than to families, both as a proportion of the
whole and on average: at the end of April 2007, loans to Italian firms accounted for 62.9% of total
credit, compared with an average of 46.3% in the euro zone. Loans to families totalled 37.1%,
compared with an average of over 50% in the euro area. In the past year, however, banks have also
increased lending for home purchases (+8.4% change at April 2007) and consumer credit (+11.2%
change at April 2007).
At the end of 2006, Italian banks numbered 793, with an increase of 9 banks with respect to
the same month in 2005. On the other hand, the number of branches also increased in the last year
(+837 branches at the end of 2005 with respect to the end of 2005 – from 31,501 to 32,338) and the
number of POS (+68,855 units – from 976,459 to 1,045,314). In the same period, the number of
ATMs also increased (from 37,539 to 39,926) and in phone banking (from 7.9 million clients to
over 9.1 million).
JAPAN
Regulatory Developments
On September 22, 2006, a government order partially revising “the Enforcement
Ordinance and Enforcement of Regulation of the Law on Customer Identification and Retention of
Records by Financial Institutions, and Prevention of Fraudulent Use of Deposit Accounts”
(so-called Customer Identification Law) was promulgated and said order was implemented from
January 4, 2007. This revision made the necessary changes related to the enforcement of Special
Recommendation VII on “Wire Transfers” formulated by the Financial Action Task Force on
Money Laundering (FATF) and banks are required to: 1) confirm the originator’s identification
when wiring more than 100,000 yen in cash, and 2) identify the originator within three business
days of the beneficiary financial institution’s request for verification.
The Financial Instruments and Exchange Law (see page 125 of the 2006 Global Survey),
which was passed on 7 June 2006, will be implemented form 30 September 2007.
The Trust Law passed the Diet on December 8, 2006. This was the first drastic revision of
the conventional Trust Law in 84 years and it will be implemented from 30 September 2007. The
revised Trust Law is designed to accomplish the following: (1) establishment of a substantive law
that is common for both commercial trusts and civil trusts; (2) development of a mechanism to
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secure the trustee’s appropriate execution of rights in an effort to prevent the interests of the
beneficiary from being damaged, despite basically being voluntary regulations as a private statute;
(3) introduction of new types of trusts including business trusts, limited liability trusts and
special-purpose trusts taking into consideration social needs; and (4) establishment of default rules
between the trustee and beneficiary to enhance the rights of the beneficiary.
The Bill for the Amendment of the Money-Lending Business Control and Regulation Law
(Money-Lending Business Law) passed the Diet on December 13, 2006. Due to the situation
where multiple debt problems become a grave social problem, the Money-Lending Business Law
is designed to implement a number of measures including: (1) ensuring the appropriateness of
money-lending business activities; (2) curbing excessive lending; and (3) lowering the interest rate
cap under the Law Concerning the Regulation of Receiving of Capital Subscription, Deposits and
Interest on Deposits. The law will be enforced before the end of 2007 except for the treatment of
the curbing of excessive lending and lowering of the maximum interest rate, among other
measures, that will be implemented within 2.5 years of the enforcement date.
The Financial Services Agency took administrative action against the Bank of
Tokyo-Mitsubishi UFJ, Ltd. on February 15, 2007. These orders were taken because of extremely
unusual transactions over an extended period of time at the corporate business base, and the
government suspends credit dealings with new customers at all corporate business bases in Japan
for a period of seven consecutive days determined by the bank between April 9 and July 9.
On March 13, 2007, the Financial Services Agency partially revised the comprehensive
supervisory guidelines for major banks and small-to medium-sized regional financial institutions
for the purpose of the prevention of terrorist financing and money laundering. This revision was
implemented following the revisions by the Basel Committee on Banking Supervision to the Basel
Core Principles for Effective Banking Supervision with the objective of incorporating the said
revision content into the supervisory guidelines.
On March 15, 2007, the Industrial Revitalization Corporation of Japan (IRCJ) was
dissolved roughly 1 year ahead of schedule. After commencing operations in May 2003, the IRCJ
decided to support 41 corporate groups and supported their corporate turnarounds based on the
IRCJ Law. The payment to Japanese government is 43.2 billion yen and aggregate tax payments
are 31.2 billion yen.
The Japan Fair Trade Commission issued an administrative order for Shinsei Bank,
Limited, to refrain from running misleading advertisements and to disseminate these improper
practices to the public based on the Law for Preventing Unjustifiable Extra or Unexpected Benefit
and Misleading Representation. This order instructed Shinsei Bank to take corrective action
because indications concerning transactions of the structured time deposit sold by Shinsei Bank
could be misinterpreted by individuals.
Application of the new capital adequacy standards based on the new capital adequacy
framework (Basel II) commenced on March 31, 2007. This regulation applies to all depository
financial institutions. In the case of banks, minimum capital requirements conforming to the final
version of Basel II (integrated in June 2006) are established by the administrative notification
based on the provisions of Article 14-2 in the Banking Law. The financial institutions can select
the standardized approach or the foundation IRB and advanced IRB approaches for the credit risk,
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but use of the IRB approach requires the advance approval of the Financial Services Agency. The
standardized approach and the foundation IRB approach began to be applied on March 31, 2007,
but the advanced IRB approach will begin to be applied from March 31, 2008 after a thorough
approval process.
The Financial Services Agency revised administrative notification that stipulates the scope
of operations by subsidiaries of banks to be prohibited based on Articles 17-3-2-3 and 17-3-2-38
of the Banking Law Enforcement Regulations on June 1, 2007. The notification referring to the
scope of operations of a credit guarantee subsidiary within a depository financial institution group
extends its permissible activities to business loans, excluding financial guarantees related to
business loans made by financial institutions in the same group.
On 11 June 2007, the Financial Services Agency took administrative actions against The
Bank of Tokyo-Mitsubishi UFJ, Ltd. due to the following reasons: 1) violation of local laws and
regulations outside Japan and inappropriate conduct by expatriate staff and locally-hired staff in
management positions, and 2) internal control and other weaknesses with respect to its investment
trust sales operations. The FSA ordered the bank to develop and enhance its governance,
compliance system and internal control system.
Market Developments
On July 14, 2006, the Bank of Japan changed its policy on the uncollateralized overnight
call rate, which is the operating target of money market operations, to promote a rate of around
0.25%, which means that. the so-called zero interest policy came to an end. Furthermore, on
February 21, 2007, the Bank of Japan changed its position to encouraging the call rate to remain
around 0.5%.
The Sumitomo Mitsui Financial Group, Inc. completed repayment of public funds on
October 20, 2006. This followed Mitsubishi UFJ Financial Group, Inc. and Mizuho Financial
Group, Inc. respectively completing repayment of public funds on June 9 and July 4. This means
that the so-called three major bank groups have all completed repayment of public funds.
On April 1, 2007, the Government Housing Loan Corporation was abolished and the
Independent Administrative Corporation, Japan Housing Finance Agency was launched. This
new Agency is to provide support for long-term fixed interest housing loans of private financial
institutions through securitization support businesses and other operations.
Five laws related to policy-based finance reform passed the Diet in June 2007. These laws
are based on the Law to Promote Administrative Reform for Realizing a Simple, Efficient
Government (so-called Administrative Reform Promotion Law) enforced in June 2006 and aiming
to conduct the following measures: (1) integrating the National Life Finance Corporation, the
Japan Finance Corporation for Small and Medium Enterprises, the Agriculture, Forestry and
Fisheries Finance Corporation of Japan and the Japan Bank for International Cooperation
(International Financial Operations) into the Japan Policy Finance Corporation, which will be
solely owned by the government, in October 2008 after limiting policy-based finance functions to
support fund raising for SMEs and individuals and securing material overseas resources; (2)
transferring of the Development Bank of Japan and the Shoko Chukin Bank operations to a special
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company (formed as a corporation) in October 2008 and completing privatization sometime
between fiscal 2013 and 2015; and (3) abolishing the Japan Finance Corporation for Municipal
Enterprises in October 2008 with all of its rights and duties to be succeeded by the Regional Public
Corporation Finance Corporation funded by local government bodies.
Treatment of Banks Experiencing Capital Difficulties
There is no leverage ratio regulation in Japan.
Article 26 of the Banking Law defines so-called Prompt Corrective Action as a regulation
for banks suffering from a lack of capital. These actions were introduced in April 1998 as a highly
transparent method of supervising banks based on self responsibility and market disciplines. This
system designates corrective measures that can be implemented by the Financial Services Agency
when the capital adequacy ratios of banks fall below a certain level and the system is used as a
means for the supervising authorities to promote sound bank management.
The basic system for Prompt Corrective Action breaks down into the following three steps:
(1) Banks conduct self-assessments of their loans and other assets using the Financial
Inspection Manual as a reference and then classify these assets according to risk.
(2) In accordance with these classifications, banks determine the amount of write-offs or
allowances for these assets according to generally accepted accounting principles and related
laws and regulations and creates financial statements.
(3) Supervisory authorities implement corrective actions in accordance with the bank capital
adequacy ratios (see the table below as reference).
Further, the supervisory guideline also contains the Prompt Warning System in which the
supervising authorities promote management improvements at an early stage as a preventive
measure for banks that do not come under prompt corrective action measures with the aim of
maintaining and improving financial soundness.
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Japan – Overview of Prompt Corrective Action
Capital Adequacy Ratio (Basel II)
International Standard
Domestic Standard Banks
Banks

Description of Actions
―

８％ or more

４％ or more

Less than ８％

Less than ４％

－ Submission and implementation of
management improvement plan

Less than ４％

Less than ２％

－ Submission and implementation of plan for
capital increase
－ Prohibition or suppression of dividends and
director bonuses
－ Compression or suppression of increases of
gross assets

Less than ２％

Less than １％

－ Strengthening of capital base
－ Drastic downsizing of operations
－ Merger
－ Suspension of banking activities

Less than ０％

Less than ０％

－ Order to suspend all or part of operations

LATVIA
The legislative framework for the financial sector complies with the requirements of the
EU directives in all material aspects.
During the period from July 1, 2006 through June 30, 2007, amendments to several laws
were approved by the Latvian parliament (Saeima). Major changes in legislation are as follows.
Amendments to the Law on the Financial Instruments Market were drawn up to
transpose requirements of the European Commission’s Directive 2004/25/EС on takeover bids.
Specifying the information that the target company and offerer shall disclose, the Law determines
the rights and obligations of shareholders and the target company while making a takeover bid as
well as regarding recognition in Latvia of offer document drawn up in other countries.
In order to implement the EU version of Basel II (Directive 2006/48/EC of the
European Parliament and of the Council relating to the taking up and pursuit of the
business of credit institutions and Directive 2006/49/EC of the European Parliament and of
the Council on the capital adequacy of investment firms and credit institutions or so-called
EU Capital Requirements Directives) in Latvia, amendments to the Credit Institution Law
and the Law on the Financial Instruments Market were approved. The Financial and Capital
Market Commission (hereinafter – the FCMC) also passed Regulations on the Calculation of
Minimum Capital Requirements, Regulations on the Compliance with Restrictions on Exposures,
Regulations for Establishing an Internal Control System, Regulations on the Information
Disclosure, Regulations on the Recognition of External Credit Assessment Institutions and
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Regulations on Obtaining Permits for Using Internal Ratings Based Approach, Advanced
Measurement Approach, Internal Model Approach and Internal Value-at-Risk Model.
EU Capital Requirements. Directives attach a lot of importance to ensuring transparency
and accountability to the activities of supervisory agencies. Therefore, the information on rules
and regulations, guidance and procedures and other relevant documents for the implementation of
the provisions of the EU Capital Requirements Directives in Latvia is available on the FCMC
website (See the section: Disclosure on Implementation of Directives 2006/48/EC and
2006/49/EC). This section also contains information on national discretions and options, general
methodologies and criteria used in the Supervisory Review and Evaluation Process in Latvia.
Starting from 1 July 2008, this section will include aggregated statistical data on the
implementation of the EU Capital Requirements Directives in Latvia.
Having regard to the principles for the management and supervision of operational risk in
banks and investment brokerage firms developed by the Basel Committee on Banking Supervision
(BCBS), the FCMC Guidelines for the Operational Risk Management were issued.
Latvia used the option provided for in the Regulation (EC) No. 1606/2002 on the
application of International Accounting Standards (IAS) to require non-publicly traded companies
to prepare their annual accounts and consolidated annual accounts in accordance with the
International Financial Reporting Standards (IFRS). Valuation rules and disclosure requirements
of IAS/IFRS are directly applicable to banks, investment firms, insurers, investment management
companies and private pension funds.
Work on the implementation of the EU directives 2005/60/EC (on the prevention of the use
of the financial system for the purpose of money laundering and terrorist financing) and
2006/70/EC (laying down the implementing measures for the EU directive 2005/60/EC as regards
the definition of "politically exposed person" and the technical criteria for simplified customer due
diligence procedures and for exemption on grounds of a financial activity conducted on an
occasional or very limited basis) has been started and a new Law on the Prevention of
Laundering of Proceeds Derived from Criminal Activity and on the Prevention of Financing
Terrorism was drafted and sent to the industry for comments. The detailed AML/CFT
assessment report on Latvia, performed by the International Monetary Fund, was published on the
website of the International Monetary Fund on 4 June 2007.
1. The EU version of Basel II (EU Directives 2006/48/EC and 2006/49/EC) provisions were
adopted in Latvia.
2. i) all banks and investment firms;
3. ii) permitted to select among the Standardized, foundation IRB1 and advanced IRB1
approaches for the calculation of credit risk capital requirement and among basic indicator,
Standardized2, alternative Standardized1 and Advanced Measurement1 approaches for the
calculation of operational risk capital requirement;
4. iii) amendments to the Credit Institution Law and the Law on the Financial Instruments
Market that transpose provisions of the Directives 2006/48/EC and 2006/49/EC were
approved by the parliament. The FCMC passed Regulations on the Calculation of
Minimum Capital Requirements, Regulations on the Compliance with Restrictions on
Exposures, Regulations for Establishing an Internal Control System, Regulations on the
Information Disclosure, Regulations on the Recognition of External Credit Assessment
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Institutions and Regulations on Obtaining Permits for Using Internal Ratings Based
Approach, Advanced Measurement Approach, Internal Model Approach and Internal
Value-at-Risk Model;
5. iv) at the discretion of banks they may calculate credit risk capital requirements under the
Standardized Approach and Internal Ratings Based Approach1 and operational risk capital
requirements under Basic Indicator Approach, Standardized Approach2 and alternative
Standardized Approach1 prior to December 31, 2007. After January 1, 2008 banks shall use
the Standardized Approach or Internal Ratings Based Approach1 for the credit risk capital
requirement purposes. After January 1, 2008 banks may use also Advanced Measurement
Approach1 for the operational risk capital requirement purposes. (1 subject to the approval
by the FCMC; 2 subject to prior notification to the FCMC)
LUXEMBOUG
Legislation on Markets in Financial Instruments
The law of 13 July 2007 on markets in financial instruments transposes into Luxembourg
law Directive 2004/39/EC on Markets in Financial Instruments (MIFID). MIFID is part of the
Financial Services Action Plan (FSAP) of the European Commission which aims to integrate
Europe’s financial markets. MIFID will allow investment firms, banks and exchanges to provide
their services throughout the EU on the basis of authorisation in their home Member State (single
passport). It introduces new and more extensive requirements that firms will have to adapt to, in
particular for their conduct of business and internal organization and how regulated markets and
multilateral trading facilities (MTF, alternative markets) operate. It introduces new pre- and
post-trade transparency requirements for shares, detailed conduct of business rules including new
obligations in relation to obtaining best prices for client orders, the end of the concentration rules,
and extensive transaction reporting requirements.
The financial instruments covered by MIFID are: transferable securities, money market
instruments, units in collective investment undertakings, and certain financial derivatives and
non-financial derivatives.
Draft Law on Capital Requirements
Draft law on transparency requirements in relation to information about issuers whose
securities are admitted to trading on a regulated market. The draft law will transpose into
Luxembourg law the EU Directive 2004/109/EC. The Directive, and thus the law, is applicable to
securities listed on a EU-regulated market, therefore it does not apply to instruments solely listed
on an MTF or not listed. The law will require issuers of these securities to produce:
•

An annual financial report, which consists of a financial statement, management report,
and audit report, and a responsibility statement by the management, definitions are more
precise than under previous regulation. Deadline for publication will be 4 months after
close of the financial year instead of 6.

•

A semi-annual report also based on IAS/IFRS, but this time the financial report does not
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require an audit report and managers are required to present only a “short version” of their
annual report and responsibility statement.
•

Equity issuers will have, regarding equities, to present interim quarterly reports by
management, the form of which is less formal – it could be a narrative report – but it is
likely to be accompanied by balance sheet and income statement.

The law requires disclosing holdings in other companies once thresholds are crossed (they are
more numerous than in previous legislation and start at 5%).
The law also requires information to be disclosed and stored through an approved storage
mechanism, as well as the need to spread it on a wide basis (i.e., through use of the Internet).
Information sent currently to the Bourse will in the future need to be spread further. For the
moment, Luxembourg has no such approved storage mechanism.
Currently, the Bourse de Luxembourg performs the task of supervision of application of
the transparency requirements, but under the new legislation this task will be performed by CSFF
(for securities listed on the RM).
Basel II
The Basel II framework is an agreement between national supervisors represented in the Basel
Committee on Banking Supervision. In the EU, the framework is legislative and binding for all EU
Member States. The Basel II Framework is transposed into EU legislation by the Capital
Requirement Directive (CRD).
The CRD comprises 2 Directives:
•

Directive 2006/48/EC of 14 June 2006 relating to the taking up and pursuit of the business
of credit institutions

•

Directive 2006/49/EC of 14 June 2006 on the capital adequacy of investment firms and
credit institutions

Luxembourg, as a EU Member State, is submitted to the CRD, which has some specificities
compared to the Basel II framework:
•

Scope of application: Basel II applies to internationally active banks, whereas the CRD
applies to all banks and investment firms

•

Level of application: Basel II applies to the banking group on a sub(consolidated) basis
whereas the CRD applies to the consolidated and individual level

The CRD replacing the former capital adequacy regime came into force in Luxembourg in
December 2006 and is applicable to banks and investment firms.
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The year 2007 is a transitional period, where banks have the choice between applying the former
regime (Commission de Surveillance du Secteur Financier - CSSF circular 2000/10) and
implementing partially the CRD on an optional basis, that is:
• The Standardized and the Foundation IRB Approaches for credit risk
• The Basic Indicator, the Standardized and the Alternative Standardized Approaches for the
operational risk
The Advanced IRB approach for credit risk and the Advanced Measurement Approaches for
operational risk are not permitted in 2007, but only in 2008. This implementation schedule is valid
across the EU.
According to the CRD, the Luxembourg supervisor is entitled to take remedial actions in case
banks do not comply with the minimum capital requirements. Neither the CRD nor the
Luxembourg regulation impose a minimum “leverage ratio”.
THE NETHERLANDS
1. MiFid
Transposition of the complicated European Markets in Financial Instruments Directive
(MiFiD into Dutch legislation is currently underway. Investment firms are supposed to comply
with the implementing legislation from 1 November 2007. This policy measures would allow for
greater convergence among national consumer protection regimes. Twin objectives of increasing
consumer confidence and simplifying rules for business are best achieved through harmonisation
of essential elements. The full harmonisation of key retail service across the EU would foster
cross-border competition. Priority should be given to market-driven solutions, recognizing the
merits of self-regulation.
2. Basel II
Through amended European Directives (amendment of the codified banking directive
(2000/12/EC) and the Capital Requirements Directive (93/6/EEC), CRD), Basel II will be
implemented in the legislation and regulations of the EU member states. The CRD is applicable to
both banks and investment firms. In the Netherlands, the Ministry of Finance is responsible for the
implementation in national legislation, which is to be accomplished by amending the provisions
governing the prudential supervision of banks and investment firms. At present, these are laid
down in the Act on the Supervision of the Credit System 1992 (Wet toezicht kredietwezen 1992)
and the Act on the Supervision of the Securities Trade 1995 (Wet toezicht effectenverkeer 1995),
now both replaced by a Financial Supervision Act (Wet financieel toezicht, or, Wft.) as of 1
January 2007. Within the scope of the Wft, the Dutch central bank will see to implementation of
Basel II in supervisory regulations and practice. Dutch banks emphasize the importance of an
efficient European supervision structure and a single point of contact in national and European
frameworks.
3. A new supervision act for the financial sector (Wft)
The Supervision Act for the Financial Sector has come into effect as of 1 January 2007. It
is a major change in banking supervision besides the new capital adequacy rules. The Act will
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incorporate all existing Acts on the different parts of the financial sector, such as Securities Trade,
Credit System including the deposit guarantee scheme and financial Intermediaries. At the same
time the new Act will restructure and improve all existing Acts. It will arrange the mandates of the
three supervisory bodies on insurance, banking and securities, respectively.
4. Financial Services Act (Wfd)
The Financial Services Act has come into effect at 1 January 2006. The new supervisory
rules are accompanied by a new set of rules for financial services, which is applicable to other
institutions besides banks. The new Act for Financial Services will probably lead to consolidation
in The Netherlands. The Act addresses quality criteria, permanent education requirements and
licenses.
5. European Securities Infrastructures
The creation of a European clearing and settlement infrastructure is an essential part of the
integration of European capital markets. Banks are working together on more efficient and
cost-effective clearing and settlement of European cross-border securities trade. One of the major
projects is known as ESES, which should result in a single trading, clearing, settlement and custody
platform operated by Euronext. Furthermore, the European Central Bank (ECB) is promoting
Target2Securities (T2S), which should create a pan-European clearing and settlement
infrastructure in the Euro-zone. The CCBM2 project is another ECB project of importance. The
Governing Council of the ECB decided to review the current Eurosystem collateral management
handling procedures, in particular, the Correspondent Central Banking Model (CCBM). It has
decided to develop a single platform, allowing the Eurosystem to manage collateral both for
domestic and cross-border operations based on the existing systems. Work will be conducted in
parallel with the T2S project in order to exploit synergies and avoid any overlap.
6. Payments Services Directive (PSD)
In April 2007 the EU PSD was adopted by the European Parliament. Dutch banks and the
Ministry of Finance are discussing the implementation in Dutch legislation and regulations. In a
scenario of quick political finalization of this Payment Services Directive, the banks in the
Netherlands will need to comply with the regulations as of the beginning of the year 2009. The
Directive and subsequent local legislation may have a considerable impact on contracts and
contract structures, the provision of information to customers and processing of payments.
7. Hedge funds position paper
In view of the increasing presence of hedge funds and private equity in Dutch markets the
Dutch House of Representatives held a consultative meeting on this subject. Dutch banks and other
market parties are pressing government to refrain from introducing specific regulation, fearing it
might do more harm than good.
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8. Best practice transparency structured products
In consultation with the Netherlands Authority for the Financial Markets (AFM), the NVB
drafted best practices regarding transparency in information on structured products and regarding
product approval procedures of structured products. Guiding principles include the development
of a flourishing structured products industry in the Netherlands, characterized by a sufficient
measure of transparency, proper information and service, and the prevention of excesses. Dutch
banks are strongly recommended to follow these best practices.
9. Single Euro Payments Area (SEPA)
As of 2008 the Single Euro Payments Area (SEPA) will present bank customers with new
payment instruments they can use both domestically and abroad. In the coming years, the
harmonisation will be gradually completed, until the moment arrives when across the European
Union there will no longer be any difference between domestic and cross-border euro payments.
One checking account will be enough to reach out across the euro area. This will apply to
enterprises, retailers and other points of sale, as well as to individual consumers. The ongoing
integration of the noncash retail payment system follows on from the introduction of the euro in
2002, which harmonized the cash payment system for everyone in the euro area.
For the Netherlands the migration to SEPA is especially challenging because the Dutch payment
system is already very efficient and boasts low costs and prices compared to other European
countries. The legal framework for SEPA was introduced by the Payment Services Directive.
10. SWIFT
At the beginning of 2007, the way SWIFT discloses payment data to the United States
Treasury led to some turmoil. It caused the Dutch privacy watchdog, the Data Protection Board
(College Bescherming Persoonsgegevens, CBP) to demand that banks must inform their clients
about this matter. In consultation with the Dutch central bank (DNB) a solution to this issue was
found in the form of an advertisement placed by the NVB in the national newspapers,
accompanied by a press release and the promise to the CBP that both the NVB and the banks
would post the advertisement text on their websites, that the banks would use the advertisement
text in their own communications, such as customer magazines and newsletters and that further
possibilities would be studied for approaching customers both in the paper environment and in the
Internet environment.
11. Code of Conduct on Mortgage Lending
As of 1 January 2007, a new Code of Conduct on Mortgage Lending has come into force.
A table is included in which the borrowing capacity of consumers is calculated, based on housing
cost percentages of the National Institute for Household Budget Information (NIBUD). These
percentages correspond with different rates of interest and different levels of income. Application
of these requirements by financial advisors is obligatory.
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12. The Financial Information Leaflet
Since 1 July 2002, providers of complex financial products are obliged to provide a
Financial Information Leaflet (Financiële Bijsluiter). The Financial Information Leaflet describes
the characteristics of the product and therefore gives a simple overview of its advantages and
disadvantages. The NVB recommends Dutch banks strongly to thoroughly check on their
complex products for the need of providing a Financiële Bijsluiter and to see to that this
information is compliant with the law.
13. Customer identification
Throughout this and last year Dutch banks have been extremely busy identifying
customers, an obligation imposed on the banks as a consequence of anti-money laundering
legislation. In general, all customers had to show an ID at theirs banks’ counters. This massive
operation is still not concluded and is the subject of frequent dialogue with the Dutch Central Bank
and the Ministry of Finance.
14. Notice and takedown, cybercrime
The NVB, GOVCert (the Dutch Government’s Computer Emergency Response Team), as
well as several large banks and the largest Dutch payments processor, are conducting a notice and
takedown experiment to combat phishing. Its objective is to take down phishing websites
immediately after phishing activities are reported. The experiment has been made part of a
broader analysis of cybercrime incidents in the Netherlands. Although considered a success, it
remains to be seen in what way these activities will be continued.
Additionally, the Netherlands Bankers' Association has launched a consumer website that
provides information on safe banking and includes practical suggestions and tips to keep banking
safe. Information on safe internet banking will also be added to the website.
15. Consumer Credit Directive
The Council of the European Union reached, by qualified majority, a political agreement
on the Commission's proposal for a directive on credit agreements achieving full harmonisation
for consumers. Dutch banks and the Dutch government are opposed strongly to the Consumer
Credit Directive, which sets requirements for standard information for advertising, pre-contractual
information and contractual information to be included in credit agreements, right of withdrawal,
early repayment of the credit and the creditor’s right to compensation and calculation of an annual
percentage rate of charge. Banks are sure the directive won’t achieve harmonization of the
consumer credit market. Moreover, it will decrease consumer protection in many cases and add
substantially to the banks’ administrative burden.
16. Review Deposit Guarantee Scheme
The Deposit Guarantee Scheme (Collectieve Garantieregeling, CGR) covers, among other
things, savings deposits, existing accounts, joint accounts, and current accounts. A new scheme
has become operative as of 1 January 2007. The CGR is part of the prudential supervisory
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framework and guarantees the interests of account holders up to a maximum of EUR 40.000 for
each account holder, including a deductible of EUR 2000 per person.
17. Administrative costs
The NVB and the Ministry of Finance regard reduction of corporate administrative costs as
a priority. While good progress is being made on paper, the institutions have met mostly extra
administrative requirements which result in an increasing burden.
18 A single point for all financial complaints
In 2007, a joint arbitration institute (KiFiD) was set up to achieve a single complaint
scheme for the settlement of consumers’ financial complaints and disputes, replacing seven
complaints institutes. Under the Wfd, a financial service provider is required to join a recognized
arbitration body. By 2007, all current institutes are being integrated, so that uniform procedures
will apply to financial complaints.
19. User mobility
User mobility remains a point of contention in the Dutch banking industry. The joint banks
have created a user-friendly and successful Interbank Switch Support Service. Nevertheless,
consumer organisations and the European Commission are pressing to offer number portability,
i.e., a switching service which allows switching customers to keep ‘their’ bank account number.
20. Pressure on availability of banking services
Political pressure is still building up on banks with respect to the availability of banking
services, notwithstanding an NVB survey conducted in April 2006, which found that banking
services are easily available to more than 99% of Dutch households. A mere 8,731 households
have to travel more than 5 kilometers to the nearest banking facility.
21. Microfinance in the Netherlands
The new Microfinance Council in the Netherlands has been set up to increase the
knowledge of and support for initiatives towards microlending to small and start-up entrepreneurs
in the Netherlands, involving small loans of up to about EUR 25,000. NVB Chairman Boele Staal
is a member of this Council. The Council’s task is to bring together government bodies, financial
institutions, centers of expertise and other organizations active in the field of small and start-up
entrepreneurship and engaging in microfinance in the Netherlands. The Council also aims to
facilitate access to and increase knowledge of existing and new initiatives for small and start-up
entrepreneurs. Finally, the Council is to advise members of government on how to improve policy
implementation in respect of microlending to small and start-up entrepreneurs. Besides the new
advisory council, there will also be a center of expertise for microfinance in order to make
expertise more accessible.
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NORWAY
Significant developments for the financial sector
The legislation on new capital requirements that was adopted by the Storting (Parliament)
in June 2006 lays down key principles for, and the structure of, the new capital adequacy
requirements. In December 2006, the Ministry of Finance issued regulations on new capital
adequacy requirements for Norwegian financial institutions. With the adoption of the new law and
regulations, Norway has finalized a complete legislation for capital adequacy in line with the
international framework from the Basel Committee on Banking Supervision (Basel II) and the EU
provisions which came into force on 1 January 2007. The Norwegian legislation and regulations
comply with the Directive 2006/48/EC and Directive 2006/49/EC as well as the revised Basel
accord of June 2006.
The new regulations apply to all commercial banks, savings banks, finance companies,
mortgage companies, holding companies in financial groups, investment firms and management
companies for securities funds.
Under the new rules financial institutions are free to select among three different
approaches to calculating credit risk, i.e., the standardized approach, the IRB approach (the IRB
approach distinguishes between a foundation and an advanced approach) and the rules applying in
2006. The regulations contain transitional provisions whereby institutions until the end of 2007
can choose to calculate the capital requirements according to the rules applying in 2006.
In Norway it has not been allowed to prepare company financial statements in accordance
with IFRS for banks. The Ministry of Finance endorsed amendments to these regulations 30
March 2007. IFRS or simplified IFRS is obligatory from second quarter 2007 for banks that are
part of a consolidated listed company. Other banks can choose to follow IFRS, simplified IFRS or
Norwegian accounting principles.
New statutory provisions on covered bonds entered into force 1 June 2007. The Ministry
of Finance has adopted a regulation on covered bonds, which also entered into force 1 June 2007.
The purpose of the regulation is to enable credit institutions to borrow long term at favourable
terms, in order to lend in the form of, for example, residential mortgages.
A Norwegian public report on markets for financial instruments was circulated for
comment in 2006. In 2007, work is in progress to transpose two central legal instruments, the
Markets in Financial Instruments Directive (MiFID) and the Transparency Directive. According
to the EEA provisions, the legislation was to be in place by 31 January 2007, but Norwegian
authorities have not succeeded in meeting this deadline. The draft act came in March 2007, and
was adopted by the Storting during the Spring session. Further regulations implementing the two
directives were issued in June 2007, with effect from 1 November 2007, in accordance with
MiFID.
In Norway there have been two sets of tax relief rules for individual pensions. One is
called IPA (individual pension agreement), payments to which were tax deductible. The other is
called “pension annuities”, which benefited from wealth tax relief. The tax deduction for payment
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to IPA ceased 12 May 2006. After 1 January 2007, the tax relief for wealth tax for pension
annuities also stopped. There has also been a “pension annuity” for occupational schemes.
Payments to these schemes must be reported as taxable income from 1 January 2007.
In order to strengthen the legal position of the OECD Transfer Pricing Guidelines in
Norway, it has been decided to introduce a new fourth paragraph to the arm’s-length standard, the
Norwegian General Tax Act section 13-1. The new paragraph will basically say that the principles
laid down in the OECD Transfer Pricing Guidelines shall be considered for the purposes of (1)
assessing whether transfer prices between Norwegian and foreign entities are at arm’s-length and
(2) for purposes of assessing arm’s-length transfer prices, if transfer prices are found not to be at
arm’s-length. The OECD Guidelines should also be applied for other cases covering arm’s length
considerations under the General Tax Act section 13-1.
The inclusion of the OECD Guidelines will only apply to the extent that Norway has
accepted the relevant Guidelines and provided that the Ministry of Finance has not issued
clarifying interpretations of the OECD Guidelines, or has not otherwise decided to derogate from
the OECD Guidelines.
Treatment of Banks Experiencing Capital Difficulties
Banks in Norway are not required to maintain a minimum “leverage ratio” – i.e., the ratio
of Tier 1 capital to balance sheet assets, unadjusted for risk.
A bank that experiences capital difficulties is subject to supervisory intervention and
imposition of remedial measures prior to its insolvency as follows:
According to section 3-1in the Act on Guarantee Schemes:
(1) The board of directors and the person directly in charge of a financial institution are each
obliged to notify Kredittilsynet (the Financial Supervisory Authority of Norway) if there is
reason to fear that:
a) the institution may be unable to meet its commitments as they fall due,
b) the institution may be unable to meet the minimum requirements as to own funds or
other capital adequacy and prudential requirements set out in laws or regulations,
c) circumstances have arisen that may entail serious loss of confidence or losses that will
substantially weaken or threaten the institution’s financial position.
(2) If the institution’s auditor learns of circumstances as mentioned in subsection (1), he shall
notify Kredittilsynet accordingly as mentioned in subsection (1), unless he has received
confirmation from Kredittilsynet that notification has already been given in accordance
with subsection (1).
(3) Notification pursuant to subsection (1) shall contain information on the institution’s
liquidity and capital situation, and explain the reason for the difficulties.
According to section 3-2 in the Act on Guarantee Schemes:
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(1) When Kredittilsynet has received notification pursuant to section 3-1, or has reason to
believe that the conditions of section 3-1 first paragraph are present, Kredittilsynet shall in
consultation with the institution clarify what measures are necessary. Norges Bank
(Norway’s central bank) shall be informed.
(2) If such measures are not taken by the institution itself, Kredittilsynet may:
a) convene the general meeting at shorter notice than that stated in the institution’s articles
of association,
b) order the composition of the governing bodies to be altered,
c) set such conditions or guidelines as are considered necessary to ensure that further
activities will be carried on in a satisfactory manner financially and in other respects,
d) require preparation of an audited statement of financial position.
According to section 3-4 in the Act on Guarantee Schemes
(1) If the audited statement of financial position shows that a substantial portion of equity has
been lost since the last annual accounts, the board shall immediately convene a general
meeting. The same applies if the audited statement of financial position shows that more
than 25% of the share capital has been lost.
(2) The general meeting shall decide whether the institution has sufficient capital for continued
satisfactory operation and whether operation in that case should continue. A decision to
continue operations shall be reached by majority vote as in the case of changes to the
articles of association.
(3) A resolution pursuant to the second paragraph is subject to Kredittilsynet’s approval
(4) If no resolution is passed for the institution to continue its activities, the general meeting
may vote by simple majority to transfer the institution’s business in its entirety to other
financial institutions.
(5) If no resolution is passed regarding transfer of the activities in their entirety, the institution
shall be wound up. If a resolution to this effect is not passed at the general meeting,
Kredittilsynet shall appoint an administration board to undertake winding up at the
institution’s expense. The same applies if a resolution to continue activities is not approved
by Kredittilsynet, or conditions for approval are not satisfied in due time, or an adopted
transfer is not implemented within a period stipulated by Kredittilsynet.
According to section 3-5 in the Act on Guarantee Schemes:
(1) If the audited statement of financial position shows that only 25% or less of the share
capital is intact, the board shall present to the general meeting a description of the
institution’s financial position accompanied by a proposal to write down the share capital
against losses shown in the audited statement of financial position.
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(2) If the general meeting does not pass a resolution pursuant to the preceding paragraph within
the period stipulated by Kredittilsynet, the King (Government) may decide that the share
capital shall be written down by the amount of capital shown to have been lost by the
audited statement of financial position. If it is necessary in order to secure continued
satisfactory operation of the institution, the King may also stipulate that the share capital
shall be increased by new subscription for shares.
Furthermore, according to section 3-6 in the Act on Guarantee Schemes:
(1) If the audited statement of financial position shows that a substantial portion of the
subordinated debt has been lost, the provisions of section 3-5, subsection (1), and
subsection (2), first sentence, apply correspondingly unless the loan agreement bars the
institution from undertaking such a reduction.
(2) In the case of subordinated loans raised after the Act’s commencement and having a term of
more than five years, the subordinated debt may be written down according to the rules of
subsection (1) even if the loan agreement does not contain rules to that effect, unless
otherwise expressly provided in the authorisation for the new loans raised.
PANAMA
BANKING
New Superintendent of Banks
On August 7, 2006, Olegario Barrelier was appointed as Superintendent of Banks,
replacing Delia Cardenas. Mr. Barrelier has a Bachelor and Master Degrees in Engineering from
Texas A & M University. He is a former career banker mostly with Chase Manhattan Bank where
he was Vice President and General Manager of the Panama Branch. He previously had been the
Executive Secretary of the National Banking Commission, the predecessor of the Superintendency
of Banks.
Regulatory Matters
The Superintendency of Banks issued regulations on the following matters:
•

Capital Adequacy. Agreements Nos. 5-2006 and 6-2006 of 2006 modified provisions in
the original Agreements Nos. 5-1998 and 6-1998 regulating capital adequacy with regards
to deductions from the capital base, and including a new provision regarding the treatment
of irrevocable credit facilities pending disbursement, understood as those in which the
bank does not have the right to suspend or cancel disbursements at its discretion, which
will be converted into the equivalent of a loan by the use of the Credit Conversion Factor.

•

Reporting of Cash Transactions. Agreement No. 8-2006 modified a provision of
Agreement 12-2005 with respect to the filing of cash transaction reports with the Financial
Analysis Unit for the Prevention of Money Laundering and Financing of Terrorism.
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•

Compulsory Liquidity. Agreement No. 6-2006 replaces Agreements Nos. 2-2000 and
5-2000 regarding the liquidity requirement for banks, and defining those assets accepted
for liquidity compliance and their respective proportions of the minimum liquidity
requirement. It defines types of assets acceptable to comply with minimum liquidity, such
as foreign depositary banks, obligations issued by foreign governments, obligations issued
by international financial institutions, obligations issued by foreign private and
government agencies, obligations issued by banks payable in Panama, market value.
Determines the limit for the use of installments on foreign obligations with maturities of
not more than 186 days, describes other acceptable assets and their maximum authorized
percentage of the liquidity minimum, as well the percentage of cash, treatment of deposits
in banks belonging to the same economic group and acceptable depots.

•

Financial Statements. The Superintendency ratified that its prudential regulations are
above any other accounting norm from any other origin, and that in those cases in which
banks apply these regulations, the Superintendency will not consider it to be in
disagreement with the requirement that banks should use in their financial statements
either the International Accounting Standards or US GAAP. It also ratifies that in the
audited financial statements all financial assets must be presented with all their respective
loss reserves, as established by regulations issued by the Superintendency.

•

New MOU. The Superintendent subscribed a Memorandum of Understanding with the
Central Bank of the Russian Federation on consolidated and cross-border supervision.
There are presently no banks from Russia in Panama.

The Superintendency is developing, with the support of Pricewaterhouse-Coopers the basis
for a new regulation on market risk, in order to introduce a standardized methodology for the
measurement of risk and establishing the equity requirements, all in accordance with Basel II.
With the support of Spain, the Superintendency is also advancing in the topic of valuation
of financial instruments and credit risk, all within the calendar set up for the application of Basel II.
SECURITIES MARKET
The National Securities Commission adopted the following new regulations:
•

Modification of previous regulations on procedures for obtaining a license for an
Investment Company and an Investment Advisor and certain rules on their functioning and
operation. Specifically, it refers to a new category of Investment Companies on the basis
of its risk; general rules concerning limitation of investments; investment in securities not
admitted for trading in a stock exchange or another organized market; registration and
valuation of financial instruments; duties of investment administrators; interrelated
transactions; definition of what is meant by excesses.

•

New rules concerning the use of derivatives as part of the investment policy and subject to
the approval of the Risk Committee, and their use by Pension and Retirement Funds.
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•

Exclusion of Sweden as a recognized jurisdiction, and clarifying that the recognition by the
Panamanian National Securities Commission of its United Kingdom peer does not include
the UK´s dependent territories.

•

Revision of definitions of Pension Funds, Retirement Funds and Investment
Administrators in Pension and Retirement Funds; establishes new norms concerning the
nature and principles of Basic Pension Plans, contents of their prospectuses, affiliations to
Pension Funds, requirements for obtaining and retaining a license of Investment
Administrator of Pension and Retirement Funds, new procedure for soliciting the license,
termination and liquidation of such a fund, substitution of Administrator, authorized assets
and limits by Type of Asset of the Basic Fund, Multifunds, limits to the concentration by
the issuer, definition of “excesses”, investments in foreign assets, use of derivatives,
Savings Quota and number of quotas, reasonable value in the absence of a price, financial
statements of the Administrator and required information.

•

Adoption of the Actualization Report that must be filed by issuers with registered issues
with the NSC on a quarterly basis, and establishing how the report must be filed.
PHILIPPINES

The most significant developments that took place during the period under review are
noted below:
Corporate Governance and Market Discipline
¾ As an integral part of BSP’s financial reform agenda, various guidelines were prescribed to
strengthen local corporate governance framework and to promote market discipline in
BSP-supervised institutions.
DOSRI Loans
¾ The BSP modified the rules and regulations on the applicability of directors, officers,
stockholders and related interest (DOSRI) rules and regulations to Government
Borrowings. This regulation shall also be applicable to quasi-banks and non-bank financial
institutions. (Circular No. 547 dated 21 September 2006)
Risk Management System
¾ The BSP approved the adoption of the guidelines on market and liquidity risk management
to ensure that financial institutions have sufficient knowledge and skills necessary to
understand and effectively manage market and liquidity risk. (Circular Nos. 544 and 545
dated 15 September 2006)
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Outsourcing of Banking Functions
¾ Banks were allowed to outsource call center operations for credit card and bank services
provided that such bank services do not involve inherent banking functions. (Circular No.
543 dated 8 September 2006)
¾ Banks were also authorized, upon prior Monetary Board approval, to render activities such
as procurement, records coordination and mailroom and general services in favor of
subsidiaries, affiliates and companies related to it by at least 5% common ownership.
(Circular No. 556 dated 12 January 2007)
Audited Financial Statements
¾ The BSP further rationalized existing provisions of the Manual of Regulations for Banks
on the submission of financial audit reports of external auditors as well as other
informational requirements. The audited financial statement (AFS) of banks shall include:
balance sheets, income statements; statements of changes in equity; statements of cash
flows and notes to financial statements which shall include among other information,
disclosure of the volume of past due loans as well as loan-loss provisions. (Circular No.
540 dated 9 August 2006)
Annual Financial Audit
¾ Banks and other financial institutions under the concurrent jurisdiction of the BSP and
Commission on Audit (COA) shall submit a copy of the annual audit report (AAR) of the
COA to the appropriate supervising and examining department of the BSP within 30
banking days after receipt of the report by the board of directors. (Circular No. 554 dated
22 December 2006)
Transparency and Disclosure Requirements
¾ The BSP approved the guidelines on the treatment of securities held by banks and other
BSP-supervised financial institutions participating in the Global Bond Offering of the
Republic of the Philippines for prudential reporting purposes. (Circular No. 546 dated 21
September 2006)
¾ Likewise, the BSP approved the general guidelines on the mark-to-market valuation of
debt and equity securities as required under Circular Nos. 476 and 538, dated 16 February
2005 and 04 August 2006, respectively. (Memorandum No. M-2007-008 dated 28
February 2007)
¾ The BSP approved the revision to the Accounting Treatment of real and other properties
acquired (ROPA). (Circular No. 555 dated 12 January 2007)
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Revised Risk-Based Capital Framework
¾ The Monetary Board (MB) approved on 2 June 2006 major revisions to the risk-based
capital adequacy framework which will take effect on 1 July 2007, to align the existing
Basel I-compliant framework with the new Basel II standards. As approved, the MB
decided to maintain the present minimum overall capital adequacy ratio (CAR) of banks
and quasi-banks at 10%t. (Circular No. 538 dated 4 August 2006)
¾ The changes to BSP’s risk-based capital regulations to align with Basel II are as follow:
Pillar 1
¾ On minimum capital requirements, major changes in the revised framework include the
addition of specific capital requirements for credit derivatives, securitization exposures,
counterparty risk in the trading book, and operational risk.
¾ The revised framework now covers all exposures to credit-linked notes (protection buyer
and protection seller), as well as other credit derivatives, such as credit default swaps and
total return swaps.
¾ In addition, the revised framework extends the coverage of Circular No. 468 dated 12
January 2005 to include capital requirements not only for investments in securitization but
also other securitization exposures, such as retained interest of originators, liquidity
facilities, etc.
¾ The capital requirement for counterparty risk in the trading book, on the other hand, is a
new element in the revised framework especially for repo transactions and structured
products booked in the trading book.
¾ Operational risk capital requirement is a totally new element in the revised framework. For
this purpose, the BSP approved a uniform basic charge of 15% of gross income as the
simplest option. However, banks that are able to disaggregate income by major business
lines may avail of differentiated rates depending on the business line. Of all the changes in
the revised framework, operational risk capital requirement is expected to have the most
significant impact on banks’ overall capital requirements.
¾ The imposition of a capital requirement on foreign currency denominated credit exposures
to the Philippine National Government or “RoPs”. The adoption of this capital
requirement will be on a staggered basis as shown below, in order to minimize any possible
market disruption:
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Required Capital Charge on foreign
currency denominated ROPs*
1 July 2007
1/3 or 3.33%
1 January 2008
2/3 or 6.66%
1 January 2009
Full or 10%
* Based on the present “BB-“ sovereign credit rating of the Philippines. The capital
charge may decline in the event the Philippines achieves investment grade status
in the future.
Timeline

¾ Peso-denominated government securities will continue to be zero-risk weighted.
¾ Other significant changes in the revised framework include the more granular mapping of
external credit risk ratings to capital requirements, recognition of more types of financial
collateral and guarantees for purposes of mitigating the credit risk exposures of banks, and
the higher capital requirement for real and other properties acquired (ROPA).
Pillar 2
¾ One of the principles underlying Pillar 2 of Basel II states that supervisors should intervene
at an early stage to prevent capital from falling below the minimum levels and should
require rapid remedial action if capital is not maintained or restored.
¾ The BSP issued Circular No. 523 dated 23 March 2006, effectively overhauling BSP’s
prompt corrective action framework to meet Basel II standards.
Pillar 3
¾ On market discipline, one of the changes in the revised framework approved by the MB is
the expanded list of items that banks need to disclose in their Annual Reports and in their
quarterly published statement of condition.
Parallel run
¾ To test the likely impact of Basel II implementation in the Philippines prior to
implementation on 1 July 2007, covered banks shall be required to conduct a parallel run of
the existing and the revised frameworks starting in the later part of 2006 until the second
quarter of 2007.
¾ Meantime, universal and commercial banks (U/KBs) were enjoined to resubmit CAR
Reports as of 31 December 2005 using PFRS/PAS adjusted balances accounted for in
accordance with the provisions of Circular Nos. 494 and 520 dated 20 September 2005 and
20 March 2006, respectively. However, U/KBs that have submitted CAR reports using
PFRS/PAS adjusted balances need not submit an amended report, provided that they
submit a notification letter on the matter. (Memorandum No. M-2006-011 dated 21 July
2006)
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¾ In connection with the approved Guidelines on the Revised Risk-Based Capital Adequacy
Framework for the Philippine Banking System, trial reports using the revised Guidelines
shall be submitted for the fourth quarter of 2006 up to the second quarter of 2007. Banks
are instructed to create implementation teams who shall be responsible for the conduct of
these trial runs in coordination with BSP. The list of members of the implementation
teams, which shall be headed by the Chief Risk Officer of the parent bank or equivalent
officer, shall be submitted to the BSP’s Office of Supervisory Policy Development no later
than 15 September 2006. (Memorandum Nos. M-2006-015 & M-2006-020 dated 22
August 2006 and 16 October 2006, respectively)
Other Prudential Regulations
Liquidity and Statutory Reserves
¾ For purposes of computing the required and available statutory and liquidity reserves for
peso-denominated CTFs and such other managed peso funds, as well as TOFA - Others,
the term “Value per Books” shall refer to the total volume of CTFs, other managed peso
funds, as well as TOFA-Others less booked “Allowance for Probable Losses”. (Circular
No. 535 dated 4 July 2006)
¾ The BSP changed the mode of compliance with the liquidity reserve requirement from
holding government securities bought directly from the BSP to placing a three-month term
deposit in the reserve deposit account (RDA) maintained with the BSP. Likewise, the BSP
Treasury Department was granted the option to offer RDA with six- and 12- month tenors
for the same purpose. (Circular No. 539 dated 9 August 2006)
¾ Only outstanding ERAP and PEACE bonds shall remain eligible as liquidity reserves
pursuant to Circular No. 196 dated 12 April 1999 based on Executive Order No. 83 dated
25 December 1998 and Resolution No. 1545 dated 27 September 2001,
respectively. Future issuances will no longer carry the liquidity reserve eligibility under
this section. (Circular No. 551 dated 17 November 2006)
Lending Policy
¾ The general guidelines on the Granting of Loans and Other Credit Accommodations
(Subsection X304.1 of the MORB) were amended. (Circular No. 549 dated 9 October
2006)


Under said guidelines, the BSP exempted from the required submission of
additional documents the following: microfinance loans; loans to registered
barangay micro-business enterprises (BMBEs); interbank loans; loans secured by
hold-outs on or assignment of deposits or other assets considered non-risk by the
BSP; loans to individuals who are not required to file ITRs under BIR regulations
and loans to borrowers, whose only source of income is compensation and the
corresponding taxes on which has been withheld at source and who submitted, in
lieu of the ITR, a copy of their employer’s certificate of compensation payment/tax
withheld (BIR form 2316).
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Consumer loans, with original amounts not exceeding P2 million, are also
exempted from updating requirements or the required annual submission of the
same requirements forwarded during the initial submission but not in their
restructuring, renewal, or extensions or availment/re-availment against existing
credit lines provided, that these loans are supported by ITR/AFS/BIR form 2316 at
the time the loans were granted, restructured, renewed, or extended.

¾ Meantime, the BSP approved the rules and regulations that shall govern loans, other credit
accommodations and guarantees granted to subsidiaries and affiliates of banks and
quasi-banks. (Circular No. 560 dated 31 January 2007)
Securities Trading
¾ The BSP approved the guidelines on the reclassification of foreign currency denominated
National Government (NG)/ BSP bonds/debt securities booked under the Held-to-Maturity
(HTM) category, in view of the increased risk-weights of said securities under Circular No.
538 dated 4 August 2006. (Circular No. 558 dated 22 January 2007)
¾ The BSP also approved the delivery of government securities by the selling bank and/or
NBFI under the supervision of BSP to an investor’s Principal Securities Account with the
Registry of Scripless Securities (RoSS) through the Client Interface System facility as
compliance with the requirement of effective delivery under Circular Nos. 392, 450, 457
and 524 dated 23 July 2003, 06 September 2004, 14 October 2004 and 31 March 2006,
respectively, subject to certain conditions. (Memorandum No. M-2007-002 dated 23
January 2007)
Trust, Other Fiduciary Business and Investment Management Activities
¾ The BSP prohibited the collection by banks/non-bank financial institutions with
quasi-banking functions (NBQBs) of fees, in connection with loans sourced from trust
funds managed by their trust department. (Circular No. 541 dated 30 August 2006)
¾ The BSP approved the guidelines relating to living trusts accounts. (Circular No. 521 dated
21 March 2006, as amended by Circular No. 553 dated 22 December 2006)
¾ All trust-licensed banks and NBFIs administering unit investments trust funds (UITFs) are
required to submit the list of their designated UIT marketing personnel who have
completed the standardized training program as required under Circular No. 447 dated 3
September 2004. (Circular Letter No. CL-2007-013 dated 22 March 2007)
Other Measures
¾ The BSP allowed banks to issue or use domestic standby letters of credit in transactions
other than those involving movement of goods under certain conditions. (Circular No. 536
dated 18 July 2006)
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¾ Banks were reminded of the guidelines on the use of the head office and/or any or all
branches of universal banks and commercial banks as outlets for the presentation and sale
of financial products of their allied undertakings. This is in connection with media reports
stating that some foreign life insurance companies are allegedly soliciting business in the
Philippines without proper license and authorization. (Memorandum No. M-2006-014
dated 17 August 2006)
¾ The Chinese renminbi and the Korean won were included in the list of currencies
convertible with the BSP effective 4 December 2006. (Circular No. 552 dated 20
December 2006)
¾ To promote the development of the domestic financial market so as to foster a sound,
efficient and inclusive financial system fully supportive of sustainable economic growth,
the moratorium on the grant of authority to engage in quasi-banking functions to
investment houses and finance companies was lifted, subject to certain conditions
(Circular No. 557 dated 12 January 2007)
¾ Derivatives with positive fair value (derivatives with negative fair value shall require
corresponding asset cover) were allowed as foreign currency cover for banks authorized to
operate an FCDU (Circular No. 559 dated 26 January 2007)
Anti-Money Laundering Developments
¾ The BSP reminded that non-compliance with existing anti-money laundering regulations
as prescribed by Republic Act No. 9160, as amended by RA No. 9194, will subject banks,
foreign exchange dealers (FXDs), money changers (MCs) and remittance agents (RAs)
concerned to the sanctions and penalties as provided in Subsection X691.9 of the Manual
of Regulations for Banks and/or the penalty provisions of Circular No. 471. This is in
relation to banks, including those operating at airports that do not observe proper
anti-money laundering regulations on customer identification and record-keeping for
transactions involving the purchase and sale of foreign currencies. Likewise FXDs, MCs
and RAs were reminded to strictly observe the minimum procedures on the sale and
purchase of foreign currencies, as provided in Circular No. 471 dated 24 January 2005.
(Circular Letter 2006-014 dated 3 July 2006)
¾ All Banks are advised against fraudulent practices such as the reported existence of fake
bonded warehouse and safekeeping receipts allegedly warehousing or safekeeping certain
metric tons of gold. This is in connection with the disclaims of The Manila Banking
Corporation having issued the spurious documents allegedly warehousing or safekeeping
600 metric tons of gold valued at US$7.75 Billion at its Cagayan de Oro Branch.
(Memorandum No. M-2006-010 dated 19 July 2006)
¾ In view of the fast approaching deadline for compliance with Circular No. 495 dated 20
September 2005, as amended by Circular No. 527 dated 28 April 2006, banks are reminded
of the finality of the one-year extension or up to 14 October 2007 to comply with the
Circulars and the continuous submission of quarterly progress report on the status to
implement electronic money laundering monitoring system within ten (10) banking days
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after the end of each quarter until the bank has fully complied with the
requirements. Non-compliance thereto will subject the bank to penalty pursuant to
existing rules and regulations. (Memorandum No. M-2007-003 dated 7 February 2007)
¾ All banks are enjoined to strictly comply with the requirement on reporting suspicious
transactions (Circular Letter CL-2007-010 dated 28 February 2007)
¾ The first ever Anti-Money Laundering Trainers’ Training Program, a joint exercise
between the government and the European Union in preventing and counteracting money
laundering and acts of terrorism was launched in the Philippines in November 2006. The
over two-year program is geared towards the transfer of expertise from foreign to local
experts who can then cascade their learning on a localized setting. Aside from the BSP and
the Anti-Money Laundering Council (AMLC), participants in the program included the
Insurance Commission, the Securities and Exchange Commission, the Department of
Justice, the Court of Appeals, the Regional Trial Court, the Office of the Ombudsman and
the Philippine National Police.
Electronic Commerce and Banking
¾ The BSP approved the rules and regulations concerning consumer protection for electronic
banking (e-banking) products and services. (Circular No. 542 dated 1 September 2006)
¾ As of end-December 2006, there were 61 banks (composed of 51 domestic banks and 10
foreign banks) with ATM capability, 21 banks (composed of 17 domestic banks and 4
foreign banks) using mobile banking services and 30 banks (18 domestic and 12 foreign
banks) providing Internet-based services (virtual banking).
¾ As of end-December 2006, a total of 34 banks operated their own telephone- and
computer-based infrastructures whereas 24 banks offered internet/mobile banking
operations in tie-ups with BancNet’s Multi-Channel Payment Gateway (MCPG) or
MegaLink’s ATM Switch networks. There were 14 banks with cash card/remittance card
operations and 10 banks that participated in the Bureau of Internal Revenue’s Electronic
Filing and Payment System (EFPS), providing convenience for corporate and large
taxpayers in the facilitation of electronic filing and paying of taxes.
¾ A Payment and Systems Act has already been drafted that will place the operation of a
payment system within the BSP jurisdiction. The draft is yet to be finalized for legislation.
Electronic Rediscounting System
¾ The BSP, on 13 December 2006, launched its Electronic Rediscounting System
(e-Rediscounting). This is an internet-based real-time facility that has improved processing
and delivery of credit to banks from the manual system’s average of three to five days to
just around five minutes. This improvement in refinancing technology facilitates credit
access for exporters and small, medium and micro-enterprises, particularly those in the
countryside. It will also lower the cost of borrowings by banks which should eventually
benefit end-user borrowers in terms of lower interest rates.
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Major Mergers
¾ Effective 28 August 2006, International Exchange Bank merged with Union Bank of the
Philippines, with the latter as the surviving entity.
¾ On 5 September 2006, the merger between Micro-Enterprise Bank and Planters
Development took effect, with the latter as the surviving entity.
¾ UCPB Rural Bank and UCPB Savings Bank merged effective 28 February 2006 with the
latter as the surviving entity.
¾ Since the issuance of an enhanced incentive package in 1998 up to 2006, there had been 46
cases of mergers/consolidation and 21 cases of acquisition in the financial system.
Philippine Payments and Settlements System
¾ The real time settlement of secondary market trades of government securities (GS) via the
PhilPaSS’ Delivery versus Payment (DvP) system thru the Philippine Dealing Exchange
(PDEx) Trading System was implemented on 11 September 2006. PDex, a SEC-licensed
Exchange, has developed a facility that brings together buyers and sellers and executes
trades of securities and/or commodities. Through the PDS gateway, the PDEx trading
participants connects to the Bureau of the Treasury’s Registry of Scripless Securities
(BTr-RoSS) for daily GS trades, results of which are transmitted by BTr to the
BSP-PhilPass-DVP system for the corresponding funds settlement. At participating
banks’ end, the PDEx system also provided for a straight-through processing (STP) system
to affect the result of trade transactions in banks’ books of accounts. It also facilitated the
settlement of trades where the buyer and the seller exchange payment for currency bought
without having to input the trade again in another system.
¾ Prior to its implementation, PhilPass-DVP settlement only covered GS transactions trade
thru the RoSS-Telerate/Reuters Trading System. The Memorandum of Agreement
between and among the BSP, the BTr, PDEx and the Philippine Securities Settlement
Corporation (PSSC) was approved per Monetary Board Resolution No. 905 dated 13 July
2006.
Important legislative or other changes expected to occur after June 2007
Payment system target projects for 2007
¾ Enhancement of the current DVP settlement thru the interconnection of the PDS gateway
(currently named as PDS National Settlement Highway) and the BSP PhilPaSS for the
settlement of other financial transactions through the Demand Deposit Accounts (DDAs)
of participating member-banks in their capacity as settlement banks of non- PhilPaSS
members. The interconnection project will bring the BSP-PhilPaSS to the reach of
non-PhilPaSS members who have no direct connectivity with PhilPaSS. The objectives
are: to expand the coverage of real time settlement without compromising safety and
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efficiency through the elimination of related risk and check clearing floats as result of
paper-based check payment; and to shorten asset commitment period. The bulk of target
transaction are required settlements resulting from daily Philippine Stock Exchange
(retail) trades, which are currently settled either thru check payments or thru broker
accounts.
¾ The coverage of DvP settlement will expand further to include the real time settlement of
the BTr’s Primary GS Auction transactions and the corresponding redemption upon
maturity. The current DvP system only covers secondary market GS trades.
¾ Implementation of the enhanced Intraday Liquidity Facility (ILF) system by improving the
process of liquidity availment and repayment in the course of daily clearing and/or
settlements. This will also further improve the operational efficiency of PhilPaSS by
allowing member participants access to an intraday liquidity facility which will provide a
smoothening mechanism for the settlement of transactions as the need arises to avoid
payment gridlocks in PhilPaSS
Legislative Developments
¾ Proposed Credit Information System Act (CISA). The CISA aims to establish a centralized
credit information bureau ( as a corporation wherein the BSP has a 45 percent interest) to
provide a comprehensive information on all credit-related activities of the financial system
Status: The Proposed Credit Information System Act Bicameral Report is currently
for signature by the Bicameral Committee Members.
¾ Corporate Recovery Act. The proposed bill aims to provide for the recovery of financially
distressed enterprises and the resolution of their indebtedness.
Status: Pending for first reading on both Houses of Congress
¾ Personal Equity and Retirement Account (PERA) Bill. The bill, which enhances capital
market development, promotes positive attitude toward savings for public and private
employees for their retirement years.
Status: The House Committees on Ways and Means, On Banks and Financial
Intermediaries and on Economic Affairs have adopted the Senate version of the
PERA Bill as an amendment to the House bill. Meanwhile the Senate version of the
bill is now for enrollment.
¾ Revised Investment Company Act (RICA). The bill aims to establish a comprehensive
regulation scheme allowing investment companies to serve their role in the capital
formation process and, at the same time, seeks to curb the abuses in the mutual fund
industry and protect investors and issuers.
Status: Pending for first reading at the Committee on Trade and Industry as well as
Committee on Banks and Financial Intermediaries. The bill is also pending at the
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Committee on Banks, Financial Institutions and Currencies as well as Committee
on Trade and Commerce.
¾ Pre-need Code. The bill seeks to regulate the establishment of pre-need companies and to
place their operations in sound, efficient and stable basis to derive the optimum advantage
from their savings mobilization while at the same time preventing and mitigating practices
prejudicial to public interest.
Status: Scheduled for second reading on both the House and the Senate
Treatment of Banks Experiencing Capital Difficulties
Minimum Capital Requirements
¾ Aside from the total risk-based Capital Adequacy Ratio (CAR) and tier 1 risk-based ratio,
banks are also expected to comply with the minimum leverage ratio and combined capital
accounts, as follows:
Requirements
Total Risk-Based Capital Adequacy Ratio
Tier 1 Risk-Based Ratio
Leverage
Ratio
(total
capital
accounts/total assets)
Minimum combined absolute capital
accounts

Minimum Ratio/Amount
10%
6%
5%
Universal Bank - P4.95 Bn
Commercial Bank - P2.40 Bn
Thrift Bank - P52Mn - P325Mn
Rural Bank - P2.6 Mn - P26 Mn

Prompt Corrective Action
¾ In cases where the bank’s condition indicates higher than normal risk of failures as indicated
by total risk-based CAR, tier 1 risk-based ratio, leverage ratio and/or the combined capital
accounts falling below the minimum prescribed, the BSP can enforce its Prompt Corrective
Action (PCA) under Circular No. 523 dated 23 March 2006.
¾ The PCA essentially involves the BSP directing the bank’s board of directors to institute strong
measures to restore the entity to normal operating condition within a reasonable period, ideally
within one year.
¾ These remedial measures may include any or all of the three components: the Capital
Restoration Plan, the Business Improvement Plan and the Corporate Governance Reforms.
The Capital Restoration Plan component contains the schedule for building up a bank’s capital
base to a level commensurate to the underlying risk exposure and in full compliance with
minimum capital adequacy requirement. In conjunction with this plan, BSP may require
limitation or curtailment of dividend payments to common and preferred stockholders. The
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Business Improvement Plan contains the set of actions to be taken immediately to bring about
an improvement in the entity’s operating condition. This involves the reduction of risk
exposure to manageable levels; replacement of management officials, reduction of expenses
and strengthening of risk management, among others. The Corporate Governance Reforms
component, on the other hand, contains the actions, which should be immediately taken, to
improve the composition and/or independence of the board of directors and to enhance the
quality of its oversight over the management and operations of the entity. This component
may require change in the composition of the Board of Directors, enhancement to the
frequency and/or depth of reporting to the Board of Directors and a change of external auditor.
¾ Accordingly, the BSP shall require the bank to enter into a Memorandum of Understanding
(MOU) committing to the PCA plan. Quarterly progress reports and periodic on-site visits
outside of regular examination are done to monitor and validate compliance with the PCA plan.
Sanctions may be imposed on any bank subject to PCA whenever there is unreasonable delay
in entering into a PCA plan or when PCA is not being complied with.
¾ In circumstances where a bank’s problems are deemed exceptionally serious from the outset,
or when a bank is unwilling to submit to the PCA or unable to substantially comply with an
agreed PCA plan, BSP may impose drastic actions as prescribed under Section 29
(conservatorship) and Section 30 (receivership) of R.A. 7653 (the New Central Bank Act).
Regulation and supervision of securities firms and other non-bank financial institutions
¾ Regulation of Lending Companies. Republic Act (RA) 9474 or the Lending Companies and
Regulation Act of 2007 (22 May 2007) prescribed, among others, the requirement for lending
companies to be established as a corporation with minimum capital of PhP 1,000,000 with at
least a majority of the voting capital stock owned by citizens of the Philippines. The individual
citizenship of the owners of voting stock in such corporations shall be the basis for determining
the extent of foreign-owned voting stocks, subject to reciprocity requirements. Within one
year from the enactment of this law, lending companies organized as single proprietorships or
partnerships shall be disallowed from engaging in the business of granting loans to the public.
¾ SEC Rules of Procedures. Pursuant to the powers, mandates, and functions granted by virtue
of various laws, and in the interest of a just, speedy and inexpensive resolution of disputes and
complaints within its jurisdiction, on 21 December 2006 the SEC issued its 2006 Rules of
Procedures to govern actions and proceedings before the Commission.
¾ Over-The-Counter (OTC) Rules. SEC Memorandum Circular No. 14 s.2006 dated 27
October 2006 prescribes the Rules to govern the operation and use of an OTC market by
SEC-registered securities brokers or dealers, salesmen, and associated persons of broker or
dealers who trade or deal in securities in the secondary market. For the purpose, OTC
participants must form a Self-Regulatory Organization (SRO) not later than 18 December
2007. Under the Rules, the quotation system for the OTC market may be electronic, automated,
or manual, and shall be made available and accessible to any prospective counterparty.
¾ Guidelines on the Accreditation of Surety Companies. Issued by SEC on 02 November
2006, the Guidelines covers surety companies whose surety bonds are required to be filed
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before the SEC. It prescribes the requirements for SEC accreditation, the renewal thereof, the
reporting duties of surety companies, including the grounds for the suspension or cancellation
of the latter’s Certificate of Accreditation from SEC.
¾ Continuing Adoption of International Standards in Accounting and Auditing. SEC
adopted in its rules the International Financial Reporting Standards (IFRSs) No. 1 to 6, the
International Accounting Standards No. 1 to 41 (including revisions thereof), and International
Standards on Auditing (ISAs)
¾ Securities Borrowing and Lending Rules. Consonant with the issuance of SEC
Memorandum Circular No. 7 s. 2006 prescribing the Rules on Securities Borrowing and
Lending (SBL), the SEC approved on 16 November 2006 the Securities Borrowing and
Lending Rules of the Philippine Stock Exchange (PSE) and the Securities Lending Program
Rules of the Philippine Dealing and Exchange Corporation (PDEX).
¾ Certification Requirements for Independent Directors. To promote compliance with
Section 38 of the Securities Regulation Code, SEC in its meeting on 20 September 2006
resolved to require all Independent Directors to submit a Certification, under oath, that they
possess all the qualifications and none of the disqualifications as provided for in the SRC and
its Implementing Rules and Regulations. Incumbent Independent Directors were given until
31 December 2006 within which to submit the said Certification. Thereafter, the Certification
will be submitted within 30 days from the date of election or appointment, or where applicable,
together with SEC form 20-IS and SEC Form 17-C.
¾ Guidelines on Accreditation of External Auditors. SEC in its Memorandum Circular 13 s.
2006 issued the amending guidelines on the accreditation and reportorial requirements of
external auditors. To further enhance the integrity and reliability of the audited financial
statements of listed firms, securities broker-dealers, financing companies, mutual funds,
pre-need companies, and other companies imbued with public interest, the amended guidelines
set forth additional qualifications and documentary requirements for external auditors applying
for SEC accreditation and widened the scope of reportable material findings by the accredited
external auditors of said firms, particularly as regards internal control weaknesses which may
lead to financial reporting problems.
Regulation of derivatives and securities products, including disclosure requirements,
margin requirements, requirements for listing on exchange and registration requirements
¾ Mutual Fund Companies’ Foreign Investments. On 03 August 2006, SEC issued
Memorandum Circular 10 s.2006 re: Amendment to the Guidelines on the Evaluation of
Foreign Investments by Mutual Fund Companies to allow them to invest in bonds and other
evidence of indebtedness that are registered and traded in an organized market in another
country whose issue and issuer/borrower received a credit rating of at least BBB from a
reputable international credit rating agency.
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POLAND
The Polish economy grew by 6.1% in 2006 (3.3% in 2005). The banking sector remains the
largest segment of the Polish financial market. At the end of 2006, the bank share in assets of the
Polish financial system was 69.9%.
In 2006, one new bank (Dexia Kommunalkredit Bank Polska SA) and five branches of
financial institutions (Calyon, EFG Eurobank Ergasias, Skandinaviska Enskilda Banken AB, BNP
Paribas, Danske Bank A/S) began their operations in Poland. An expected final merger of two
very large banks, BPH SA and Pekao SA, did not take place in 2006.
The current number of commercial banks operating in Poland is 51. There are also 584
co-operative banks and 12 branches of credit institutions. Altogether, investors from 19 countries
held stakes in the banking sector at the end of 2006. The foreign share in the capital of the banking
sector is 66.6%. The largest investors are: Italy, Germany, the Netherlands and the USA. Foreign
investors control 40 commercial banks.
The concentration of banking services in Poland is currently at the lowest level among 10
countries which entered into the EU in 2004.
From a financial point of view, 2006 was a better than 2005 and one of the best since many
years. The standing of banks improved and the assets of the sector grew by 15.6 %. The increase
was stimulated by the economic growth which brought more corporate and household deposits and
on the other hand which created a need for new credits and other financial services.
The cooperative banks’ situation differs from that of commercial banks. Cooperative banks
have enjoyed a faster growth of assets than the commercial banks for one more year. As a result the
cooperative banks share in the sector assets increased in reaching a level of 6.2% (5.3% in 2005).
The increase is mainly attributable to an enormous increase in non-financial sector deposits
attached to the EU subsidies in the agricultural sector.
PORTUGAL
Main Developments
The transposition in April 2007 to national law of Directives 2006/49/CE and 2006/48/CE
– the EU equivalent to Basel II framework on capital requirements for banks – has been the main
development during this period.
A new regulation has also been issued establishing complementary supervision on
financial conglomerates along the lines of Directive 2002/87/CE of the EU.
Some banking practices which generally were fully liberalized have been subject to
stringent regulation to address consumer protection concerns – for example, with regard to the
availability of proceeds of deposited checks, rounding and fixing of interest rates on loans (which
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are mostly variable rates indexed to benchmark rates of interest, generally Euribor rates) the level
of commissions collected by banks in the case of anticipated repayment of mortgage loans.
Treatment of Banks Experiencing Capital Difficulties
The national legal framework on the reorganisation and winding-up of credit institutions,
which is distinct from that one that is applicable to undertakings and creditors, has been
extensively reviewed in 2006, the main changes introduced being related to the transposition of
EU Directive 2001/24/EC.
The purpose of the Directive is to ensure that a credit institution and its branches in other
Member States are reorganized and wound up according to the principles of unity and universality,
ensuring that there is only one set of insolvency proceedings in which the credit institution is
treated as one entity. In this situation, the Directive ensures that the assets of the institution, no
matter where they are located, will be included in a single winding-up process, ruling out any
possibility of secondary proceedings. In other words, ring fencing (separations of assets) is not
permitted, which should have allowed discrimination of creditors. The claims of any creditor that
has its domicile, normal place of residence or head office in a Member State other than the home
Member State of the credit institution is treated in the same way and accorded the same ranking as
the equivalent claims of creditors in the home Member State.
The Directive did not aim to harmonize national legislation but to ensure mutual
recognition of Member States reorganisation and winding up proceeding as well as the necessary
cooperation. In particular, national law determines the nature (administrative or judicial) of
reorganisation measures.
According to the legal framework regulating credit institutions and financial companies,
the supervisory authority (Banco de Portugal in the case of Portugal) is required, in order to protect
depositors, investors and other creditors interests and to safeguard the normal operation of the
monetary, financial and foreign exchange markets, to intervene and take remedial action when a
bank is unable to fulfill its obligations or runs the risk of being unable to fulfill them, involving
namely a reduction of its own funds to a level below the legal minimum or non-compliance with
the solvency or liquidity ratios.
The extent to which the supervisory authority is entitled to take remedial actions to address
the situation is prescribed by law. The types of remedial actions that Banco de Portugal may
require to be taken, within a period of time which shall be set, are the following:
(i)
(ii)
(iii)
(iv)
(v)
(vi)

the presentation by the bank of a reorganisation plan;
restrictions on the exercise of specific types of activity;
restrictions on the granting of credit and on the investment of funds in specific types of
assets, especially in relation to transactions with subsidiaries, with any entity which is
the parent undertaking of the institution or with subsidiaries of the parent undertaking;
restrictions on the taking of deposits, according to their type and remuneration;
the building-up of special provisions;
prohibition or imposition of limits on the payment of dividends; and
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subjecting certain transactions or activities to prior approval of the supervisory
authority.

The supervisory authority may lay down the conditions it deems fit for the acceptance of the
financial recovery and reorganisation plan, in particular a capital increase or reduction and the
disposal of shareholdings and other assets.
If the measures envisaged are not approved by the shareholders or involve such large
amounts that their implementation may be jeopardized, and if a serious risk exists that the
institution may not be able to fulfill its commitments, especially regarding the security of the funds
entrusted to it, the supervisory authority may present an intervention program. This program may,
inter alia, define the necessary capital increase and, should it be the case, determine that it should
be preceded by the absorption of the losses of the institution by the relevant positive items of its
own funds.
Within the framework of the intervention program above mentioned, the supervisory
authority may invite the Deposit Guarantee Fund or other institutions to cooperate in the
reorganisation process, in particular through the granting of adequate monetary or financial
support or their participation in any capital increase.
Should the conditions set by the supervisory authority or the proposals which it presents
not be accepted, authorisation for the exercise of the institution’s activity may be withdrawn.
When the institution is at risk of suspending payments or the institution is in a situation of
financial distress which, on account of its size or duration, poses a serious risk to solvency or when,
for whatever reason, the administration fails to provide guarantees of prudent activity, seriously
jeopardizing the interests of creditor or when inadequacies in the organization of accounting or in
internal control procedures are so serious as to render impossible a proper assessment of the
institution’s financial situation, the supervisory authority may appoint one or more interim
members of the board to the credit institution.
The members of the board so appointed shall, in addition to the powers and duties
conferred by law and by the articles of association upon members of the management board, have
the powers and duties to veto decisions of the general meeting and, where relevant, other bodies
(the management board, the general council and any other bodies with similar functions), to call
the general meeting and to draw up, as rapidly as possible, a report on the financial situation of the
institution and on its causes and to submit it to Banco de Portugal, accompanied by the opinion of
the auditing commission, if one has been appointed.
If, despite the extraordinary measures adopted, it proves impossible to rescue the
institution, the authorisation to exercise its activity shall be withdrawn and the liquidation
regulations shall be applied, as established in the relevant legislation.

149

Institute of International Bankers

Global Survey 2007

ROMANIA
Harmonization of Romanian Banking Legislation with EU Legislation
The Romanian banking regulatory framework is harmonized with the provisions of the
acquis communautaire in this field. In this respect, the provisions of Directive 2006/48/EC EC of
the European Parliament and of the Council of 14 June 2006 relating to the taking up and pursuit
of the business of credit institutions, Directive No. 2006/49/EC of the European Parliament and of
the Council of 14 June 2006 on the capital adequacy of investment firms and credit institutions
were transposed into the primary banking legislation and the regulatory framework, in place
starting with January 1, 2007.
The Government Emergency Ordinance No.99/2006 regarding credit institutions and
capital adequacy transposed the provisions regarding the minimum access requirements and the
conduct of business by credit institutions, the operational requirements (at principle level), the
supervision of credit institutions, and includes specific provisions for different credit institutions
(banks, credit co-operatives, savings institutions for housing, mortgage banks and issuing money
institutions), whose specific requirements were provided in the past by special laws.
The transposition of the technical aspects of the above-mentioned Directives was made
within the prudential regulations issued by the National Bank of Romania (NBR), together with
the National Securities Commission (NSC), as follows:
•

Regulation NBR-NSC No.13/18/2006 concerning the determination of minimum capital
requirements for credit institutions and investment firms, approved by the NBR-NSC
Order No.10/107 dated 14/12/2006, establishes the risks for which regulated
institutions have to have at their disposal minimum capital requirements (credit risk,
dilution risk, position risk settlement, counter-party risk, foreign exchange risk,
commodities risk and operational risk).

•

Regulation NBR- NSC No.14/19/2006 on credit risk treatment using the standardized
approach, for credit institutions and investment firms, approved by the NBR-NCS Order
No. 11/108/2006, establishes the determination of the risk-weighted exposure amounts
according to the standardized approach in view of calculating the capital minimum
requirements for credit risk.

•

Regulation NBR- NSC No.15/20/2006 on credit risk treatment using the internal models
based approach, for credit institutions and investment firms, approved by the NBR-NCS
Order No. 12/109/2006, establishes the calculation of risk-weighted exposure amounts,
using the internal models-based approach, in order to calculate the minimum capital
requirements for credit risk, under some risk parameters (probability of default, loss given
default, conversion factors), through the Foundation IRB or Advanced IRB.

•

Regulation NBR- NSC No.16/21/14.12.2006 regarding large exposures of credit
institutions and investment firms, approved by the NBR-NCS Order No. 13/110/2006,
settles the legal framework for supervising, monitoring and reporting of large exposures,
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the large exposures limits, as well as the total/partial exemption of an exposure from the
large exposures limits.
•

Regulation NBR- NSC No.17/22/14.12.2006 regarding the consolidated supervision of
credit institutions and investment firms, approved by the NBR-NCS Order
No. 14/111/2006, establishes the level of applicability of the prudential requirements in
exercising supervision on a consolidated basis, the scope of prudential supervision and the
consolidation methods used for prudential purposes.

•

Regulation NBR- NSC No.18/23/14.12.2006 regarding own funds of credit institutions
and investment firms, approved by the NBR- NSC Order No. 15/112/2006, establishes the
component items of the own funds at an individual and consolidated level that represent the
basis of the determination of the prudential banking indicators stipulated by the prudential
regulations; the principles and conditions for the inclusion of certain elements in the own
funds calculation; requirements regarding minimum level of the initial capital; and general
aspects concerning own funds reporting, both at an individual and consolidated level.

•

Regulation NBR- NSC No. 19/24/14.12.2006 on credit risk mitigation techniques used
by credit institutions and investment firms, approved by the NBR- NSC Order
No. 16/113/2006, establishes the effect of credit risk mitigation techniques over the
calculation of the risk-weighted exposure amounts or, as the case may be, the expected loss
amounts, in order to calculate applicable minimum capital requirements.

•

Regulation NBR – NSC No.20/25/2006 on the treatment of counterparty credit risk of
derivative instruments, repurchase transactions, securities or commodities lending or
borrowing transactions, long settlement transactions and margin lending transactions,
approved by the NBR-NSC No. 17/114/2006, establishes the treatment of counterparty
credit risk of derivative instruments, repurchase transactions, securities or commodities
lending or borrowing transactions, long settlement transactions and margin lending
transactions, which are subsequently subject to the risk-weighted value in accordance with
the standardized approach or internal models-based approach in view of calculating the
capital minimum requirements for credit risk.

•

Regulation NBR – NSC No. 21/26/14.12.2006 on credit risk treatment regarding
securitized exposures and securitisation positions, approved by the NBR-NSC No.
18/115/2006, establishes the calculation of risk-weighted exposure amounts in relation to a
securitisation, as well as for the securitisation position, in order to calculate the minimum
capital requirements for credit risk and dilution risk.

•

Regulation NBR – NSC No.22/27/2006 regarding the capital adequacy of credit
institutions and investment firms, approved by the NBR-NCS Order No. 19/116/2006,
establishes the calculation of minimum capital requirements for position risk, settlement
risk, counter-party credit risk, foreign exchange risk and commodities risk.

•

Regulation NBR – NSC No. 23/28/2006 dated 14/12/2006 on technical criteria
concerning the organisation and treatment of risks, as well as technical criteria on
review and evaluation by the competent authorities, approved by NBR-NCS Order
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No. 20/117/2006, establishes the technical criteria concerning the organisation and
treatment of risks (credit risk and the risks associated with it; market risk; interest rate risk
arising from non-trading activities; operational risk; and liquidity risk), as well as the
technical criteria used by the competent authorities in order to verify and evaluate them.
•

Regulation NBR – NSC No. 24/29/2006 regarding the calculation of the minimum
capital requirements for operational risk of credit institutions and investment firms,
approved by the NBR-NCS Order No. 21/118/2006, establishes the approaches applicable
in order to determine minimum capital requirements for operational risk in accordance
with one of four approaches: the basic indicator approach, the standardized approach, the
alternative standardized approach and the advanced measurement approach.

•

Regulation NBR-NSC No.25/30/2006 regarding the disclosure requirements for credit
institutions and investment firms, approved by NBR-NCS Order No. 22/119/2006,
establishes the legal framework for technical quantitative and qualitative criteria on
disclosure for credit institutions, emphasizing the main parameters of the business profile,
risk exposures and risks management.

The Emergency Ordinance No.98/2006 regarding the supplementary supervision of
credit institutions, insurance and/or re-insurance undertakings, investment firms and asset
management companies in a financial conglomerate was issued at the end of the year 2006, and
transposed the provisions of the and the Directive 2002/87/EC of the European Parliament and of
the Council of 16 December 2002 on the supplementary supervision of credit institutions,
insurance undertakings and investment firms in a financial conglomerate and amending Council
Directives 73/239/EEC, 79/267/EEC, 92/49/EEC, 92/96/EEC, 93/6/EEC, and Directives
98/78/EC and 2000/12/EC of the European Parliament and of the Council. This emergency
ordinance regulates the supplementary supervision of regulated entities that are part of groups with
financial cross-sectoral activities (financial conglomerates) in order to ensure the financial
stability and to protect depositors, insurance policy holders and investors.
The secondary legislation concerning the financial conglomerates includes the Order
NBR-NSC-ISC No.23/120/113136/15.12.2006 on the supplementary capital adequacy
requirements, intra-group transactions and risk concentration in a financial conglomerate,
which completes the general framework of the supplementary supervision of regulated entities,
Romanian legal entities, provided for in the Emergency ordinance No.98/2006, relating to the
calculation of supplementary capital adequacy requirements, identification and enforcement of
certain reporting requirements for the intra-group transactions and risk concentration.
Non-Bank Financial Institutions
Non-bank financial institutions are those entities performing lending activities in the
normal course of their business, the main difference from credit institutions being that they are not
allowed to accept deposits or other repayable funds from the general public. While regulating this
financial market segment, the authorities aimed at prescribing minimum conditions to engage in
lending activity, as well as designing the monitoring and supervisory regime, as appropriate, in
order to ensure financial stability, promote a healthy and sustainable development of this credit
market segment and remove any discriminatory regime between entities performing similar
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business. Regulatory, monitoring and supervisory responsibilities are incumbent upon the
National Bank of Romania.
The supervisory system architecture has a two-tier structure. The entities eligible for the
first tier (to be registered with the General Register) are subject to monitoring, while the entities
eligible for the second tier (to be registered with the Special Register) are subject to supervision.
Credit unions and pawnshops pertain to a distinct category, which is subject to registration
with the Entry Register and governed by lighter requirements.
The legislative framework regarding non-bank financial institutions was further detailed
within the regulatory framework designed by the Central Bank, the main regulatory pieces of
regulation being:
•

NBR Norm No. 16/2006 on the own funds of non-bank financial institutions included in the
Special Register, which regulates the minimum level of own funds that non-bank financial
institutions are required to maintain, as well as the method of calculating and reporting the
amounts. According to the provisions of this norm, non-bank financial institutions have
the obligation of calculating and verifying on a monthly basis compliance with the own
funds minimum regulatory level, based on data contained in the trial balance drawn up at
the end of each month. Also, non-bank financial institutions have the obligation to prepare,
quarterly, a written and electronic report on the level of own funds, and submit it to NBR –
Supervision Department, within 25 calendar days from the end of the quarter to which the
report refers.

•

NBR Norm No. 17/2006 regarding the supervision of exposures of non-bank financial
institutions included in the Special Register, which regulates the maximum exposure limits
of these entities towards counterparts. According to the above-mentioned norm, the sum of
net significant exposures of a non-bank financial institution recorded against a single
debtor and against entities having special relationships with the institution shall not be
higher than 600% of the total value of its own funds. The total aggregate exposure of a
non-bank financial institution shall not be more than 1500% its own funds.

•

NBR Norm No. 18/2006 regarding the organization and internal control, management of
significant risks as well as the internal audit activity of non-bank financial institutions
included in the Special Register provides the general framework that shall be observed for:
•
•
•

•

organization and internal control of the activity of non-bank financial institutions;
management of significant risks by non-bank financial institutions; and
organization and operation of the internal audit activity of non-bank financial
institutions.
NBR Regulation No. 8/2006 regarding the customer due diligence standards for non-bank
financial institutions included in the Special Register represents a general framework for
drawing up of their customer due diligence policies and procedures, for the purposes of
fighting money laundering and terrorist financing.
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NBR Regulation No. 3/2007 on limiting credit risk for loans granted to individuals,
establishes minimum requirements to be observed by NBFIs included in the Special
Register in granting loans to individuals aimed at implementing a responsible lending
standard.

During the period under review, the secondary legislation framework has also been
supplemented with regulations regarding the classification of loans and the determination,
adjustment and use of loan loss provisions by the non-bank financial institutions.
The process of recording non-bank financial institutions within the NBR’s registers started
in the second half of 2006 and is to be completed by the end of 2007.
As regards accounting rules for credit institutions, the National Bank of Romania
continued to assure the complete harmonisation with the EU accounting Regulations by bringing
the accounting regulation framework applicable to credit institutions in line with the latest changes
made by the European Community.
The Accounting Regulations in Compliance with the European Directives applicable to
credit institutions, approved by Order of the National Bank of Romania’s Governor no.
5/28.12.2005, were amended and supplemented by Order no. 24/2006, which brings them in line
with the applicable provisions of Directive 2006/46/EC. Moreover it stipulates that these
regulations are also applicable to non-bank financial institutions starting with the financial year
2007, although for the year 2007 transitional provisions are stipulated by specific regulations.
According to the Accounting Regulations in Compliance with the European Directives, as
amended and supplemented, credit institutions and non-bank financial institutions are required to
prepare individual financial statements in compliance with the applicable EU accounting
Directives (Directive 86/635/EEC and Directive 78/660/EEC, as amended and supplemented, and
Directive 89/117/EEC), whereas the consolidated financial statements are drawn up according to
IFRS provisions, as adopted by the EU (the option provided by EU Regulation no.1606 on the
application of international accounting standards in respect of annual accounts and of non
publicly traded companies is carried out by requiring all credit institutions, both listed and
non-listed, to prepare consolidated financial statements in conformity with IFRS).
In light of the foregoing, the accounting system applicable to credit institutions and
non-bank financial institutions is considered in compliance with the latest EU Regulations. The
National Bank of Romania, together with the professional organisations in accounting field, is
committed to continuously update the accounting regulations in accordance with the further
changes made by the European Community.
Foreign Exchange Regulatory Activity
In 2006, the National Bank of Romania continued the actions needed in order to
accomplish the commitments assumed according to the National Program for Romania’s joining
the European Union, the liberalisation process of capital transactions being completed on
September 1, 2006.
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In this vein, the regulatory framework on the foreign exchange regime (implemented by
Regulation No. 4/2005) was amended and supplemented by Regulation No. 4/2006 setting forth
the completion of the liberalisation process of the capital account starting with September 1, 2006,
when the last foreign exchange operations subject to restrictions, i.e., the operations in securities
normally dealt in on money market were liberalized.
Improvement and Completion of the Regulatory Framework in the Field of Payment and
Securities Settlement Systems
The National Bank of Romania has continued the process of reviewing and enhancing
legislation regarding payment instruments by issuing the following regulations:
•

Regulation no. 11/2006 regarding the circuit of debt payment instruments. Currently,
debt payment instruments are processed in a paper-based clearing house. This
regulation establishes the circuit of debt payment instruments in case these instruments
are cleared in an electronic clearing house, thereby establishing the basis for clearing
these instruments in an automated clearing house.

•

Regulation no. 6/2006 regarding the issuance and usage of electronic payment
instruments and the relations among the participants to the trades with such type of
instruments. The regulation includes in the electronic payment instruments issuer
category non-banking financial institutions and provides the conditions for the
issuance and placement into circulation of electronic payment instruments. Issuers of
these types of instruments have the obligation to notify the Central Bank in advance of
their issuance, whereupon the Central Bank may oppose issuance if it considers such
action necessary. The regulation also prescribes reporting requirements for the issuers
of electronic payment instruments, such information to be used by the Central Bank for
oversight purposes.

Starting with end of October 2006, deposit certificates issued by the Central Bank were
deposited in the SaFIR system, which is the central securities depository and securities settlement
system operated by National Bank of Romania. This was the condition in order to allow the
deposit certificates to be accepted as eligible assets for guarantying the operations related to the
liquidity and credit facilities granted to the ReGIS system (national RTGS system) participants by
National Bank of Romania.
In 2006, a single, nationwide central securities depository and registrar for financial
instruments traded on the capital markets was created named Depozitarul Central S.A. This
company operates the securities settlement system RoClear, which was licensed by National Bank
of Romania in March 2007.
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SINGAPORE
Developments in Regulation and Supervision of Banks
MAS Issues Monograph on Supervisory Framework for Financial Institutions
MAS issued a monograph on 23 April 2007, "MAS’ Framework for Impact and Risk
Assessment of Financial Institutions", which aims to provide greater clarity on the desired
outcomes of MAS' supervision of financial institutions and to promote the industry’s
understanding of how MAS' supervisory activities help achieve these outcomes.
This monograph builds on the earlier monograph “Objectives and Principles of Financial
Supervision in Singapore” issued in April 2004, by articulating how MAS' supervisory objectives
and principles shape its supervisory framework, and the supervisory processes that underpin the
framework including how MAS assesses the impact of financial institutions and the use of the
Common Risk Assessment Framework and Techniques ("CRAFT") to assess their risks.
The monograph highlights the following:
•

The aim of MAS’ risk-based supervision is to foster the safety and soundness of
financial institutions and to promote transparency and fair dealing by financial
institutions in relation to their customers and counterparties, contributing to the
maintenance of a stable financial system.

•

In seeking to meet its supervisory objectives, MAS does not aim to prevent all failures.
Through an impact and risk model, MAS varies and calibrates the supervisory attention
paid to a financial institution according to its potential to affect the achievement of
MAS’ supervisory objectives.

•

MAS’ approach to supervision requires MAS, financial institutions and stakeholders to
work closely together.

•

The board and senior management play the central role for proactive oversight and
governance of a financial institution’s activities. MAS looks to the board and senior
management to address issues of supervisory concern and supports the efforts of the
institution to maintain an environment of sound risk management and internal
processes commensurate with the institution’s business activities and their risks.

Changes to the unsecured credit rules and the proposed application of these rules to moneylenders
On 1 February 2007, MAS and the Ministry of Law (“MinLaw”) jointly issued their
responses to feedback received from a public consultation on the proposed changes to the
unsecured credit rules and the proposed application of these rules to moneylenders. The policy
changes include:
(a) A measured step of lowering the minimum annual income threshold for unsecured
credit facilities from S$30,000 to S$20,000. A more conservative maximum credit limit of
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twice the borrower's monthly income will be set for individuals in this S$20,000 to
S$30,000 income group, with no access to credit cards.
(b) To set an aggregate maximum credit limit (inclusive of any credit card limit with
respect to financial institutions) for unsecured credit at four times an individual's monthly
income for individuals earning at least S$30,000.
(c) Create appropriate modifications to the moneylenders regime. For instance, for
unsecured loans of S$3,000 and below, no minimum income requirement would be
imposed but such loans would be subject to an interest rate cap.
In order to mitigate the risks of over-borrowing by individuals from all income groups,
MAS and MinLaw require financial institutions and moneylenders to conduct adequate and
relevant checks on borrowers before lending. Industry players are also encouraged to apply robust
risk assessment criteria, closely monitor performance of loans, and further refine their practices on
responsible lending. The regulations operationalising these proposals will be issued for public
consultation later in the year before being finalized.
Monetary Authority of Singapore (Amendment) Bill
The MAS (Amendment) Bill ("the Bill") came into effect on 30 June 2007. Amendments
were aimed at three broad areas:
(a) to improve accountability and governance;
(b) to streamline operations; and
(c) to revise the scope of MAS' powers to address emerging issues.
With respect to improving accountability and governance, amendments were made to
clarify that MAS’ objects and functions include acting as a central bank, an integrated financial
services supervisor, managing Singapore’s official foreign reserves and as the financial sector
developer, clarify MAS’ Board’s accountability to the Minister and provide for the Board to
furnish the Minister in charge of MAS with information regarding MAS upon request, provide for
the reporting of MAS’ performance against its objects in its annual report and make explicit the
conditions under which MAS would be allowed to lend to the Government and public authorities.
With respect to streamlining operations, amendments were made to provide that the
Minister may, with the President’s concurrence, appoint an officer of MAS who is at the assistant
managing director level or above, to be acting Managing Director and to enable the MAS board to
approve new securities and investments that MAS may purchase or sell.
With respect to revising the scope of powers, amendments were made to empower MAS to
issue regulations or directions dealing with money-laundering and terrorism financing, in order to
better meet MAS’ international obligations and keep pace with evolving international standards in
these areas. To provide consumers with recourse to an independent and efficient dispute
resolution mechanism, amendments were also made to empower MAS to approve schemes for the
resolution of disputes arising from the provision of financial services in Singapore.
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Banking (Amendment) Act 2007
MAS continuously reviews and refines its regulatory framework to ensure it is robust and
responsive, upholds prudential standards and the interests of depositors while fostering the growth
of the banking sector. The Banking (Amendment) Act 2007, which came into operation on 31
March 2007, introduced measures to strengthen prudential safeguards, facilitate risk-based
supervision and provide banks with greater operational flexibility. Among others, prudential
limits on the amount of credit facilities that a bank may extend to a single counterparty were
revised to limits based on exposures, which include a bank’s equity investment in, as well as other
transactions with a counterparty. For the purpose of complying with the limits, MAS also now
recognizes a bank’s efforts in mitigating risks, by allowing a bank to offset its exposures where
these are secured by qualifying collateral, or to substitute its exposures to a counterparty with that
of a credit protection provider of good rating. To enhance the protection for Singapore depositors,
MAS also introduced an asset maintenance regime to help improve the recovery of assets from a
foreign bank branch in Singapore, should it fail.
Recognition of Mortgage Insurance as Credit Risk Mitigation
Alongside the introduction of a regulatory framework for mortgage insurance business in
the first quarter of 2007, MAS has amended MAS Notice 637 to allow a Singapore-incorporated
bank to recognize the credit risk mitigation effects of qualifying mortgage insurance on housing
loans with an LTV of more than 80% but not more than 90%. Under the amended Notice, a bank
may apply a 50% risk weight to housing loans with qualifying mortgage insurance for the purpose
of calculating its regulatory capital requirement. When Basel II is implemented, a bank may apply
a 35% risk weight to housing loans with qualifying mortgage insurance under the Standardized
Approach for Credit Risk or recognize the credit risk mitigation effects of mortgage insurance by
adjusting its PD or LGD estimates for these loans under the Internal Ratings-Based Approach.
Consultation Paper on Proposals for the Implementation of Basel II in Singapore - Phase 4 & 5
In June 2004, the Basel Committee on Banking Supervision (“BCBS”) issued its
report on “International Convergence of Capital Measurement and Capital Standards:
A Revised Framework” (commonly known as Basel II). MAS issued its Phase 4 and Phase 5
consultation papers on Basel II implementation in Singapore on 24 November 2006 and 4 May
2007, respectively. The consultation papers included proposals for public disclosure requirements
for banks under Pillar 3 of the new framework as well as rules arising from the guidance issued by
the BCBS on the application of Basel II to trading activities and the treatment of double default
effects.
MAS Amends the Singapore Code on Take-overs and Mergers (Code) pursuant to Section 139(6)
of the Securities and Futures Act.
The MAS has issued a revised Singapore Code on Take-overs and Mergers (Code)
pursuant to Section 139(6) of the Securities and Futures Act, effective 1 April 2007. The key
changes to the Code are as follows:
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Ambit
a) limit the application of the Singapore Code with respect to foreign-incorporated
companies and foreign-registered trusts to only those with a primary listing in Singapore.
This provides certainty to the market on the take-over regulations that potential offerors
need to comply with;
Powers
b) provide SIC with the discretion to waive the application of the Singapore Code in
relation to (i) Singapore-incorporated companies or Singapore-registered business trusts
with a primary listing overseas; and (ii) unlisted public companies and unlisted registered
business trusts with more than 50 shareholders or unitholders, as the case may be, and more
than S$5 million of net tangible assets. Such discretion allows SIC to waive the Singapore
Code where the costs of compliance outweigh the benefits;
Greater Flexibility
c) allow offerors to negotiate break fees with the offeree company, subject to conditions
that the break fee will not exceed 1% of the offer value. The financial adviser will also need
to confirm that the break fee is in the best interest of the offeree company. This is in line
with practices in the UK and Hong Kong;
d) allow an offeror who has statutory control (i.e., own more than 50% of the voting rights)
of an offeree company to make a partial offer without seeking the offeree company
shareholders' approval as long as the partial offer does not result in the offeree company
breaching the minimum free float requirement under SGX Listing Rules. This lowers the
regulatory burden on the offeree company when a partial offer is inconsequential in terms
of effective control;
e) increase the Whitewash validity period for convertible instruments from two to five
years subject to periodic disclosure. This is in response to market feedback requesting for a
longer validity period to facilitate deal structuring and considering that such longer period
would not be prejudicial to shareholders' interests;
Removal of Requirements
f) remove the requirement for an offeree company to appoint an independent financial
adviser to advise its shareholders in respect of partial offers for less than 30% of the voting
rights. This would reduce the regulatory burden on the offeree company in cases where
there is no change in effective control;
g) remove the requirement for a person with a commercial interest in the outcome of the
offer (e.g., major suppliers and customers) to consult the SIC in advance for his dealings.
Such parties are nonetheless deemed as associates and are required to disclose their
dealings. This is in line with SICs philosophy of not fettering the market as far as possible;
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Specific Rules
h) require an offeror to settle acceptances tendered within 10 days (from the current 21
days). Shareholders will be able to obtain consideration for their shares tendered in
acceptance more speedily, as is the case in the UK and Hong Kong;
i) require an appointed independent financial adviser to assume responsibility for making a
recommendation on the offer in cases where all the offeree company directors face a
conflict of interest. This provides the shareholders of the offeree company with unbiased
advice as all the directors face a conflict of interest in making a recommendation on the
offer; and
j) introduce a tiered fee structure for the lodgement of offer documents and Whitewash
circulars. The fees levied are in line with the practice in the UK and Hong Kong.
Changes to the Capital Adequacy Requirements for Singapore-incorporated Banks
With effect from 1 March 2007, MAS lowered the Tier 1 capital adequacy ratio (CAR)
requirement for Singapore-incorporated banks from 7% to 6%. The Total CAR requirement
remained unchanged at 10%. A broader range of instruments has been recognized as Tier 2 capital.
Tier 2 capital can now comprise instruments of a shorter maturity and which do not necessarily
provide for deferment of coupons or write-down of principal. In addition, the circumstances under
which MAS may allow the early redemption or repurchase of regulatory capital instruments have
been clarified.
Successful Implementation of MEPS+
MEPS+, the new MAS Electronic Payment System, was launched successfully on 9
December 2006. MEPS+ is the new real-time gross and government securities settlement system
that replaces MEPS, which began operation in 1998. As a national interbank payment system,
MEPS+ enables participants to make immediate settlement of funds and Singapore Government
Securities (SGS) transactions. The improvements will help banks to contain their costs in their
payment operations as they are now able to maintain just a single platform for both their domestic
and international payments. In addition, with the use of international standard payment messages,
banks are also able to implement the more efficient straight-through processing for their
back-office systems.
Developments in regulation and supervision of securities firms, insurance firms,
commodities firms and other nonbank financial institutions
Consultation Paper on Proposed Regulatory Framework for Insurance Securitization
On 13 June 2007, MAS issued a consultation paper setting out the proposed regulatory
framework for insurance securitisation. The consultation paper sets out the proposed regulatory
framework governing Special Purpose Reinsurance Vehicles ("SPRVs") set up in Singapore to
issue reinsurance contracts and insurance linked securities (ILS), the proposed regulatory
treatment of reinsurance ceded by registered insurers to SPRVs, and registered insurers’
investment in ILS.
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Consultation Paper on Proposed Risk Management Guidelines for Insurance Business
On 7 June 2007, MAS released for consultation, the draft risk management guidelines
setting out sound risk management practices for insurance business. The proposed guidelines
provide guidance on sound risk management practices in respect of core insurance activities of
product development, pricing, underwriting, claims handling and reinsurance management. It
articulates broad principles that should be embedded in a risk management framework covering
strategy, organizational structure, policies and procedures for managing risks inherent in these
activities. It should be read in conjunction with other relevant guidelines issued by the MAS.
Consultation Paper on Amendments to the Securities and Futures Act (SFA) and the Financial
Advisers Act (FAA)
On 5 December 2006, MAS released a policy consultation paper on proposed amendments
to the SFA and the FAA. This is the second in a series of policy consultations MAS is conducting
following a review of the SFA and FAA. This paper sets out the proposed amendments to five
broad areas and highlights other drafting amendments. The five broad areas covers: (a) markets
and clearing houses; (b) licensing and business conduct rules; (c) fidelity funds of securities and
futures exchanges; (d) market misconduct enforcement framework; and (e) regulation of offers of
investments.
In the first consultation paper set out on 25 September 2006, two proposals in relation to
the SFA and the FAA were made:
(a) To introduce a Representative Notification Framework that applies to all
representatives conducting regulated activities and to establish a public register of
representatives. This would replace the current system of licensed and exempt
representatives.
(b) To include new powers for MAS in emergency situations, and to expand MAS'
existing powers in accessing information.
Consultation Paper on Regulatory Oversight of Commodity Futures
On 29 November 2006, MAS and International Enterprise Singapore (“IE Singapore”)
issued a consultation paper that proposes the transfer of regulatory oversight of commodity futures
from IE Singapore to MAS. Commodity futures are currently regulated under the Commodity
Trading Act administered by IE Singapore. The proposed changes will subject commodity futures
to the same regulatory framework as other types of futures contracts (such as financial futures
contracts) currently regulated by MAS under the Securities and Futures Act and the Financial
Advisers Act. This will streamline the licensing and compliance framework for entities broking
both commodity and financial futures as they will only need a single licence from MAS. The
objective of the transfer is to facilitate Singapore's growth as a hub for commodity futures trading.
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Consultation Paper on Review of Regulatory Requirements for Sub-funds of Investment-Linked
Life Insurance Policies
On 30 August 2006, MAS released a consultation paper proposing several changes to
existing requirements in MAS Notice 307 for Investment-Linked Life Insurance Policies (“ILPs”).
The proposals seek to facilitate the offering of cost-effective ILPs that meet policyholders' need for
broader investment choice and adequate post-sale disclosure. Changes were proposed in the
following areas:
a) The requirement for MAS' approval of ILP sub-funds prior to launch and any significant
change to the ILP sub-funds;
b) The requirement for annual reports of ILP sub-funds to be audited;
c) The preparation of semi-annual or annual reports for newly launched or recently
terminated ILP sub-funds; and
d) The acceptable mode of communication for post-sale disclosure documents to
policyholders.
A response to the consultation was issued on 5 February 2007 and the Notice is currently being
amended to reflect the proposed changes.
Consultation Paper on Proposed Modifications to Regulatory Requirements for Trade Credit &
Political Risk Insurance Business
On 1 November 2006, MAS issued a consultation paper outlining the proposed
modifications to the regulatory requirements for trade credit and political risk insurance (“TCP”)
business. In the course of the review, references were also made to the regulatory requirements
imposed on TCP business in other jurisdictions. The review proposes revisions to the C1
(insurance risk) requirements for TCP business as well as the amount and nature of contingency
reserves which insurance companies have to establish in respect of this business line.
Consultation Paper on Proposed Changes to Regulatory Requirements for Marine Mutuals
On 20 April 2007, MAS issued a consultation paper on the proposed changes to regulatory
requirements for marine mutuals. This consultation paper sets out the key considerations of the
review and proposed changes to the regulatory requirements for marine mutuals with the aim of
reducing the regulatory requirements for marine mutuals. The proposed changes are in the areas
of: (a) minimum paid-up capital; (b) fund solvency requirements; (c) statutory deposits; (d)
submission of statutory returns and; (e) annual fees.
Amendments to the Code on Collective Investment Schemes
On 22 December 2006, MAS issued amendments to the Code on Collective Investment
Schemes to give fund managers greater operational flexibility while safeguarding investors'
interest. The amendments included the revision to the method of calculating exposure of a scheme
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to a single party and allowing Singapore-constituted schemes to invest in financial derivatives as
an asset class, subject to safeguards.
Consultation Paper on Proposed amendments to the Property Fund Guidelines ("REIT
Guidelines")
On 23 March 2007, MAS released a policy consultation paper on the proposed
amendments to the Property Fund Guidelines ("REIT Guidelines"). The proposed amendments
serve to (i) establish measures to safeguard the interests of unitholders;
(ii) provide greater clarity and flexibility on investment guidelines; (iii) rationalize guidelines
where compliance costs exceed benefits; and (iv) introduce a licensing framework for REIT
managers under the Securities and Futures Act.
Notices on Anti-Money Laundering and Countering the Financing of Terrorism (AML/CFT))
MAS has released revised notices on AML/CFT for banks, finance companies, merchant
banks, money changers and remittance licence holders, life insurers, capital markets
intermediaries, financial advisers, approved trustees, and trust companies, which took effect on 1
March 2007 following its consultation paper on the draft notices released on 4 August 2006.
The revised notices take into account the comments received for the consultation on the
first draft of the revised MAS Notice to Banks No. 626 on AML/CFT released in January 2005 and
developments in the implementation of the Financial Action Task Force (FATF) standards since
that time. The key changes in the notices include:
(a) A more rigorous set of Customer Due Diligence (CDD) measures, including measures
to identify and verify the identity of customers and beneficial owners, timing of
verification, measures for existing customers and legal entities, and the consequential steps
to be taken if CDD measures cannot be satisfactorily performed;
(b) An element of risk sensitivity in CDD which requires that enhanced measures be taken
for higher risk customers, including correspondent banks and politically exposed persons
(PEP); and
(c) Requirements to give effect to FATF’s Special Recommendation on cross-border wire
transfers.
Each of these notices imposes legally binding obligations on the respective financial sectors.
Treatment of non-domestic financial institutions, including their access to local (host
country) markets, powers granted them under host country law, and their regulation and
supervision by host country authorities.
MAS Signs MOU with Korea Financial Supervisory Commission
On 10 May 2007, MAS signed a Memorandum of Understanding (MOU) with the Korea
Financial Supervisory Commission (FSC), which supervises all financial institutions in the
Republic of Korea. The MOU provides a formal basis for supervisory cooperation between the
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two authorities in banking, insurance and securities and futures. It facilitates the exchange of
information and mutual assistance for supervisory purposes between the two authorities. Such
cooperation helps to strengthen the supervision of cross-border operations of financial institutions
under their purview.
Other Significant Market Developments
MAS and SGX to oversee corporate governance for listed companies from 1 September 2007
Oversight of corporate governance of listed companies will be transferred from the Council of
Corporate Disclosure and Governance to the MAS and the Singapore Exchange Ltd with effect
from 1 September 2007. The move will clarify and streamline responsibilities for corporate
governance matters for listed companies. The approach is consistent with that taken in other
sectors, where the sectoral regulator takes responsibility for oversight of governance.
Treatment of Banks Experiencing Capital Difficulties
Banks incorporated in Singapore, in addition to maintaining a total capital adequacy ratio
of 10%, are required under the Banking Act (Chapter 19) to have capital funds of at least S$1.5
billion at all times. MAS actively monitors the operation and financial condition of banks through
off-site review and on-site inspection. When necessary, MAS would intervene to ensure that these
banks' capital position does not deteriorate significantly. Under the Banking Act, MAS is
empowered to restrict or suspend the operations of a bank, assume control of a bank, and close a
bank. Other remedial actions that MAS could take on banks which fail to meet minimum capital
levels include replacement of management and board, restriction in scope of activities, restriction
on declaring dividends or coupon payments.
SOUTH AFRICA
Significant Developments in the Financial Sector
Financial Sector Charter
Codes of Good Practice
The Minister of Trade and Industry issued the Broad-Based Black Economic
Empowerment Codes of Good Practice under section 9(1) of the Broad-Based Black Economic
Empowerment Act 53 of 2003. The Codes were gazetted by the Government of South Africa on 9
February 2007 – General Notice 112 of 2007.
There is a process currently being undertaken to align the Financial Sector Charter of 2003
with the Codes that came into operation on 9 February 2007. The alignment process is led by the
Financial Sector Charter Council.
The Codes are an implementation framework with guidelines based on the enabling
legislative framework: the Broad-Based Black Economic Empowerment (“BBBEE”) Act.
BBBEE is an integrated socio-economic process that directly contributes to the economic
transformation of South Africa. The Codes’ generic scorecard entails seven elements: ownership,
management control, employment equity, skills development, preferential procurement, enterprise
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development and socio-economic development. These seven elements each have a weighting and
compliance target.
National banking account
The banking sector enriched the basic Mzansi low-income savings account during the year
with the addition of debit order functionality and agreed a basic bundle of services to be evaluated
for an affordability standard, viz. 2 cash withdrawals, 2 cash deposits, 1 balance enquiry, 1 debit
order and 1 rejected debit order to cost the account holder less than 1.7% of the reference monthly
income of R1000, i.e. R17.00 (CPIX indexed). The increased focus on the low-income sector has
stimulated non-Mzansi branded competition from a number of other banks.
National Credit Act
The National Credit Act 34 of 2005 (“NCA”) became effective on 1 June 2007. The
National Credit Regulator (“NCR”) was established as the Regulator under the NCA and is
responsible for the regulation of the South African credit industry. It is tasked with carrying out
education, research, policy development, registration of industry participants, investigation of
complaints, and ensuring enforcement of the Act.
The Act requires the Regulator to promote the development of an accessible credit market,
particularly to address the needs of historically disadvantaged persons, low-income persons, and
remote, isolated or low-density communities. Companies and financial institutions giving credit
to consumers will have to comply with new credit laws from this date, when portions of the Act
take effect.
The NCR is also tasked with the registration of credit providers, credit bureaux and debt
counsellors; and enforcement of compliance with the Act.
Basel II
South Africa has adopted Basel II for implementation 1 January 2008, from which time
Basel I will no longer be available to banks registered in terms of the Banks Act, 1990. Basel II
will not be implemented for Mutual Banks operating under the Mutual Banks Act, 1993.
Advanced approaches
•

Credit risk

Banks had to apply for permission to use the advanced approaches to credit risk in the
prescribed manner by 31 December 2006, for implementation thereof on 1 January 2008.
•

Operational risk

Banks also had to apply in the prescribed manner by 30 January 2007 for the use of the
Advanced Measurement Approach. Similarly, banks had to apply for permission to use the
alternative Standardized Approach, the Standardized Approach and Hybrid-Advanced
Measurement Approach by 30 April 2007.
Outstanding actions
•

Finalization of legislation:

The proposed amended Banks Bill is expected to be promulgated during October 2007.
The Regulations relating to Banks that will give effect to the Banks Act as amended and will be
finalized shortly thereafter.
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Parallel run:

Formal submission of returns by banks to the Supervisor has been delayed to 30 September
2007.
•

External Credit Assessment Institutions (“ECAIs”):

Approval of ECAIs as eligible institutions under the amended Banks Act.
Revised Core Principles
With publication of the revised Core Principles for Effective Banking Supervision, South
Africa performed a rigorous self-assessment and gap analysis. These gaps are being addressed to
ensure the country’s compliance with the Core Principles as revised.
Electronic Commerce
The banking industry continued to extend banking services to a wider range of prospective
clients. One of these initiatives was cellular telephone (cell phone) banking. The introduction of
cell phone banking brought about unique challenges with regard to compliance with anti-money
laundering measures.
The National Payment System and Competition in the Banking Sector
Following the Report on “The National Payments System and Competition in the Banking
Sector” released in March 2006, the Competition Commission announced a public enquiry into the
South African Banking Sector in August 2006. Submissions were made by all interested and
relevant stakeholders and hearings commenced in November 2006.
A second round of hearings commenced in April 2007 and will conclude at the end of June
with a report containing recommendations to be released during the third quarter of 2007.
Anti-money laundering and terrorism financing
The complex international dimension to the whole issue of combating the financing of
terrorism was starkly highlighted for South Africa during the year under review when, first, a
number of South African citizens were refused entry at certain USA and Middle Eastern airports,
despite having correct visas and prior entry stamps in their passports, and secondly, when two
South African cousins were listed by the USA on the OFAC list, with a request to the United
Nations that they also be listed on the UN list of designated terrorists. Financial institutions were
faced with the challenge of what to do with the two cousins, and the South African government
intervened in the UN to demand proof of their terrorist financing activities.
Companies Bill
The Government has released a totally new draft Companies Bill for comment in early
2007, and, despite a commitment to release a revised version by June 2007, the next version is still
outstanding. The first draft introduced totally new company designations and associated corporate
governance and disclosure requirements, which if implemented will require considerable
information systems change. There is also a provision to enforce mandatory migration of the
Close Corporations after 10 years, if it is found that the new small company regime is successful.
The Bill also introduces a more debtor-friendly business rescue environment, although some of the
provisions are of concern (e.g., cherry picking of contracts in whole or in part).
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Adoption of IFRS and Auditing Standards
With the moratorium on the effective dates for implementation of standards being set at
2009, the focus has shifted to the IAASB clarity project which is aimed at rewording all the
standards to make them easier to read.
Regulatory Impact Analysis
Following the international trend, South Africa is in the process of piloting their
Regulatory Impact Analysis (“RIA”) within all government departments over the next two years
with a view to full implementation of this tool thereafter for both existing and new
legislation/regulations. The benefits of this tool should enable government to objectively test
implementation options and to evaluate each option on a comprehensive cost/benefit basis. RIA
will constitute a tool which should maximize the effectiveness and necessity of
legislation/regulation in South Africa, which in turn should pave the way
for improved public/private sector relationships and increased efficiencies.
Sovereign Rating
The SARB has continued to purchase foreign exchange in the market for the purposes of
building reserves. Gross gold and foreign exchange reserves increased by US$5.7 billion since
January 2006 to US$27.9 billion on 31 May 2007, while the international liquidity position, or net
reserves, increased by an even greater US$6.8 billion to US$25.5 billion. The larger increase in
net reserves was to a large extent owing to the fact that during 2006/07, the SARB prepaid its
US$1.0 billion, 2004 syndicated loan. The 2004 syndicated loan was prepaid in tranches, with the
final USS$200 million prepaid in May 2007. The level of SARB’s borrowed reserves was reduced
accordingly to US$2.5 billion.
The reduction in syndicated loans means that South Africa’s external debt indicators are
looking healthier. This was further assisted by National Treasury’s buy-back of US$1.2 billion of
foreign denominated bonds maturing in 2008, 2009 and 2017 and subsequent issuing of a new
US$1.0 billion U.S. dollar-denominated bond. The reduction in foreign debt and improved foreign
exchange reserves contributed to Moody’s upgrading the country’s rating outlook from stable to
positive in June 2007.
Yield X
Yield X grew by 136% over the past year to March 2007. The introduction of a retail
currency derivative platform in the form of a Rand futures market scheduled for launch on 18 June
2007 should provide continued growth to this new electronic platform.
The currency futures are standardized, cash settled, rand denominated contracts. Market
participants include pension funds and long-term insurance companies, subject to their 15%
foreign allocation allowance, asset managers and registered collective investment schemes,
subject to their 25% foreign allocation limits, as well as individuals and foreigners with no limits.
Corporates and trusts are prohibited from trading currency futures unless they have a valid
exchange control approval number or Reserve Bank approval. Currency futures will allow market
participants to trade, hedge and speculate in the South African Rand.
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Treatment of Banks Experiencing Capital Difficulties
Minimum leverage ratio
In South Africa, banks are not subject to a leverage ratio. The individual capital
requirement for banks is set as follows:

Basel II
From 1 January 2008, the following capital requirement will be applicable:
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It is important to note from the above that the Pillar 2 requirement will be split into two
distinct components, namely:
•

Pillar 2a, which seeks to cater for systemic risk

•

Pillar 2b, which seeks to cater for idiosyncratic risk

The capital framework can be depicted as:

Statutory and/or regulatory interventions
There is a statutory requirement on a bank failing to meet the above conditions to notify the
Registrar of Banks, in which instance the Registrar has the discretion to either condone the breach
or take appropriate action as he deems fit.
The Bank Supervision Department follows the BIS-guidelines (Supervisory guidance on
dealing with weak banks – March 2002) in respect of weak banks and the actions taken might
include the following:
•

Removal of directors and managers
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•

Requirements to enhance corporate governance, internal controls and risk management
systems

•

Increased liquid asset-requirements or the maintenance of a higher liquidity ratio

•

Placing restrictions or conditions on the business conducted by the banks

•

Immediate and/or higher level of impairment of assets

•

Restricting principal of interest payments on subordinated debt

•

Prohibitions on or limits in respect of lending to particular lines of business,
customers, products, etc

•

Prior supervisory approval of major capital expenditure, new commitments or
contingency planning.

Policy framework for dealing with banks in distress
As a result of the problems prevalent in the small- to mid-sized banking sector during 2002,
the South African Reserve Bank adopted a policy framework for dealing with banks in distress.
In the normal course of its supervisory duties, the Bank Supervision Department assesses
the risk-management processes and controls instituted by banks. Therefore, the Department is
often able to identify circumstances that could cause a bank to lose credibility in the market,
which, in turn, could result in a loss of depositor confidence and subsequent withdrawals of
deposits. Once the Department has identified a bank as being in distress, any of the scenarios
discussed below may apply, depending on the circumstances.
Bank with liquidity problem
When a bank has a liquidity problem, the Regulator has to assess whether settlement failure
–that is, the bank no longer being able to meet its payment obligations – is imminent.
Consideration is then given to granting such a bank a concession to use its statutory liquid assets
and minimum cash reserves – that is, its prudential assets – to allow settlement to proceed. If the
liquidity problem proves to be short-term and the aforementioned concession tides the bank over
the problem, and the prudential assets are restored, the Regulator will condone the shortfall in
prudential assets for the period of non-compliance with the statutory requirements.
If the above-mentioned concession proves not to be sufficient to stem the tide of deposit
withdrawals, the bank may become insolvent. In that case, the bank’s directors are then
summoned to the South African Reserve Bank and requested to devise a private-sector resolution.
Options in such a private-sector resolution may include one or more of the following steps,
depending on the particular circumstances:
•

Injection of new share capital.

•

Securitisation of assets.

•

Merger with another bank.

•

A new shareholder of reference taking up a large stake in the bank.

•

Subordination of some deposits as secondary capital.

Invariably, the management of the bank is replaced by more competent managers at this stage.
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Solvency due-diligence audit
In the meantime, the Regulator will appoint an auditing firm that is not one of the external
auditors of the bank in distress to perform a solvency due-diligence audit in order to establish
whether the bank is still solvent. The private-sector resolution might of course restore the bank’s
solvency through the injection of fresh or subordinated capital.
If a solvency due-diligence audit proves the bank in distress to be solvent, the next issue
that the Regulator has to address is whether the bank is of systemic significance. As indicated
earlier in this chapter, the Regulator has to assess whether the entire banking system would be
placed in jeopardy if the bank were unable to settle its transactions and whether confidence in the
system as a whole would be damaged if the bank were to fail.
Bank solvent and systemically significant
If a bank in distress proves to be solvent and is considered to be systemically significant,
the South African Reserve Bank, as lender of last resort, would provide liquidity assistance, in
combination with one or more of the above-mentioned private-sector resolution measures. If the
combination of public- and private-sector assistance does not restore confidence in the bank, a
merger with another bank is the only option that can be pursued.
Such a merger will be effected with a well-managed bank, in the interest of a stable
banking system, that is, in the interest of all banks. If the combined public/private-sector
assistance is effective, however, the amount of special liquidity assistance provided will be repaid,
and the bank will continue to be supervised in terms of the normal supervisory process.
Bank solvent, but not systemically significant
Should a bank in distress be found to be solvent by a solvency due-diligence audit, but not
be regarded as systemically significant, the South African Reserve Bank would provide special
short-term liquidity assistance, at a penal rate. Again, this would be combined with a
private-sector resolution. In addition, such assistance would have a sunset clause, in terms of
which the amount of assistance provided would have to be repaid by a certain date. If the
short-term special liquidity assistance to a solvent, but not systemically significant, bank proves
not to be adequate, a curator is appointed to freeze the bank’s deposits and to start an
asset-liquidation process in order to repay depositors.
Bank not solvent, but systemically significant
If, however, a bank in distress is found not to be solvent, but is regarded as systemically
significant, the fiscal authorities might enter into a purchase-and-assumption transaction.
Thereby, the bank is purchased by the public authorities until it can be nursed back to health, at
which stage the bank can again be privatized. This option was chosen in Sweden to salvage the
banking system in the early 1990s, when 18% of total unconsolidated bank loans were reported
lost.
Bank neither solvent nor systemically significant
If a bank in distress is neither solvent nor systemically significant, the Regulator can either
approach the Minister of Finance to appoint a curator, or apply for liquidation of the bank,
depending on the circumstances.
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Conclusion
As the policy framework set out above clearly illustrates, the way in which a bank in
distress is handled depends entirely on the particular circumstances. It is hoped that the policy
framework will serve to provide clarity on the process in place for dealing with banks in distress,
as well as to prevent problems in one bank spreading to other banks. It is, however, only a
framework to guide the approach taken, which has to be decided on a case-by-case basis,
depending on the specific circumstances. Once again, it needs to be stressed that it is not the
responsibility of the Regulator and Supervisor to prevent bank failures. The need for a sound
relationship and proper coordination between the fiscal authorities and the Regulator can also not
be overemphasized.
SPAIN
The following bills of great significance for the financial sector in Spain began or
continued to work their way through Parliamentary procedures in 2006:
•

A bill to amend Act 13/1985 of May 25 on investment coefficients, equity, the obligation
to provide information on the part of financial intermediaries, and other regulations
concerning the financial system.

•

A bill to regulate the protection of consumers and users in the contracting of goods with an
offer of subsequent refund of all or part of the price thereof and, if relevant, an offer of
revaluation.

•

A bill amending the reworded text of the Act regulating and supervising private insurance
approved under Royal Legislative Decree 6/2004 of October 29 in regard to the
supervision of reinsurance.

•

A bill to amend Act 2/1981 of March 25 regulating the mortgage market and other rules of
the mortgage and financial system, concerning the regulation of reverse mortgages and
dependence insurance, and establishing certain tax regulations.

•

A bill amending the reworded text of the Act on civil liability and insurance for motor
vehicles passed under Royal Legislative Decree 8/2004 of October 29, and the reworded
text of the Act regulating and supervising private insurance passed under Royal Legislative
Decree 6/2004 of October 29.

However, none of these bills was passed into law in 2006, nor indeed up to the time of writing this
report.
Most of the bills which were passed into law in 2006 cover the regulations for the
implementation of legislation passed in earlier years, which have been discussed in prior issues of
the Global Survey.
The only exception is Act 12/2006 of May 16, which amends the reworded text of the
Legal Statute of the Insurance Clearing Pool passed under Royal Legislative Decree 7/2004 of
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October 29, and Act 24/1988 of July 28 on the Securities Market. This introduces certain
individual modifications in the Securities Market Act in preparation for the reforms scheduled to
take place for the transposition into Spanish law of the Markets in Financial Instruments Decree
(MIFID).
Aside from that Act, the most significant items from a strictly financial viewpoint are the
following:
•

Circular 2/2006 of June 27 issued by the National Stock Exchange Commission
concerning information from foreign collective investment institutions registered with the
Commission.

•

CIRCULAR 2/2006 of June 30, amending Circular 5/1993 of March 26 concerning the
determination and monitoring of minimum equity issued by the Bank of Spain.

•

CIRCULAR 1/2006 of May 3 issued by the National Stock Exchange Commission
concerning free investment collective investment institutions.

•

Order EHA/1199/2006 of April 25, implementing the provisions for the Regulation arising
from Act 35/2003 of November 4 on the regulation of collective investment institutions
and free investment collective investment institutions, which empowers the National Stock
Exchange Commission to issue various provisions.

•

Order EHA/1094/2006 of April 6, implementing the specialist areas applicable to official
secondary markets in financial derivatives on energy

Although they are not strictly financial regulations in themselves, there are two regulations
which are highly important for financial markets, i.e., two Acts concerning taxation which have
introduced substantial reforms into major Spanish taxes. These are (1) Act 35/2006 of November
28 on personal income tax, which also partially amends the Act dealing with corporation tax,
income of non-residents and equity; and (2) Act 36/2006 of November 29 on measures to prevent
tax fraud.
Among the many new points introduced by Act 35/2006 is a new general concept of
"income from savings" in contrast with "general income", characterized by a simplified tax regime
which in essence involves the application of a flat rate of 18% on all revenue derived from
financial instruments of various kinds, without prejudice to the special nature of some of those
instruments, as is the case with pension plans and pension funds. In regard to Corporation tax, the
Act changes the rates applied, so that the general rate drops from 35 to 30%, with a drop being
implemented gradually over a 2007 and 2008.
Act 36/2006 has introduced equally important changes. For example, in the case of
corporation tax a new tax treatment is introduced for operations between linked parties (transfer
prices) in accordance with OECD standards, and in the case of VAT a special framework is
established for groups of organisations, which could be used by financial groups.
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SWEDEN
Market developments
The major banks’ profitability has improved in the latest four-quarter period. The return on
equity was above 18%. This return has improved successively since 2003 and the current level is
about 6% higher than at that time.
Profit before loan losses has continued to rise. Moreover, the item loan losses made a
positive contribution to profit because recoveries and reversals exceeded provisions for new loan
losses.
The improvement in profit margins reflects the development of the major banks’ incomes
and expenditures in the latest four-quarter period.
•

Net interest income rose about 5%. While lending margins continued to narrow as a result
of increased competition, larger deposit margins had a positive effect on net interest
income. The main contribution to net interest income came, however, from the continued
growth of lending.

•

Net commission income rose about 8%. The increase was generated mainly by rising stock
markets and high turnover, which benefit securities-related income. High stock-market
turnover normally boosts bank income from brokerage. Higher equity prices have a direct
effect on bank income from capital management because this is linked to the amount of
capital being managed.

•

Financial items at current values fell about 4%. This item includes changes in value and
profits from equity, interest bearing securities and exchange rate movements. Some banks
also include changes in insurance-related values. The development of these sub-items
varied between the banks.

•

The expenditures of the major banks rose about 4%. A large part of the increase came from
rising staff costs but other administrative costs also grew. There was a 3% increase in the
number of employees. Even with this increase in expenditures, cost efficiency measured as
costs relative to income (C/I) improved to 52%. In other words, income growth in the latest
four-quarter period exceeded the increase in costs.

The higher profitability in the latest four-quarter period means, all else being equal, that the
banks’ resilience has been strengthened. The diversification of income has helped to make the
banks less dependent on net interest income. A large part of the improvement in profitability had to
do with rising stock markets; higher net interest income also contributed. Another factor behind
the improvement in profitability has been positive changes in the value of financial transactions
but this was not the case in the latest four-quarter period.
The expansion of the banks’ operations in Eastern Europe may, however, involve a higher
level of risk. Some of the major banks have recently made or announced minor acquisitions, for
instance in Poland, Russia and Ukraine. The eastward expansion is a consequence of market
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growth there being higher than in many West European markets. The risks are associated in the
first place with the rapid accumulation of debt and possible future macroeconomic imbalances.
But while the expansion does involve some risk, geographic diversification can be favourable for
stability. Moreover, the establishments can increase the potential profitability of the Swedish
banks.
Lending
Total lending by the major banks rose about 14% in annual terms in the latest four-quarter
period. In the Swedish market, the growth of lending to households stabilized at a high level. For
all the four major banks the growth rate in annual terms was in the interval 10–12%. The average
growth rate for lending to the corporate sector by the major banks was almost 8%.
The banks have expanded their lending outside Sweden. The greater part of lending by
Handelsbanken and Swedbank is for the Swedish market; Nordea’s main positions are in the
Nordic countries and almost one-third of lending by SEB is in Germany. Moreover, the Baltic
states, where lending is still rising explosively, account for relatively large shares, about 10 and
12%, respectively, for SEB and Swedbank. Thus, the rapid growth of Swedbank’s lending abroad
is explained by the bank’s operations in these countries. The main reason why SEB’s operations
abroad have not grown correspondingly is the considerably weaker growth of lending in Germany.
Credit quality
The level of impaired loans in the major banks’ stock of loans is still very low. In the latest
four-quarter period it was 0.5%. Reversals and recoveries of earlier provisions exceeded new
provisions for loan losses. This has been the pattern for three of the four major banks for a number
of quarters.
There are many indications of an increased credit risk in the Baltic states. Income from and
lending to the operations in these countries are both growing relative to the total lending and
income of two of the major bank groups. A marked economic slowdown in these countries could
therefore have a considerable impact on the Swedish banks, above all in the form of decreased
income.
The margins on lending to the corporate sector in Sweden seem to be narrowing, which
suggests that the banks are taking greater risks. To some extent the smaller margins can be
explained by the favourable economic outlook, low default rates and sound ratings. Another
explanation could be increased competition.
The outlook in the commercial property sector remains uncertain. Prices for commercial
real estate seem to be rising in certain regions even though vacancies are unchanged or even
increasing and rents are virtually unchanged. This suggests that the required yield on investment
has fallen. That could represent increased risks in the real estate sector, which is the single industry
to which the banks are most exposed.
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The expectations of comparatively high GDP growth in 2007 make it unlikely that loan
losses will increase markedly for cyclical reasons. There are also the prospects of persistently low
corporate defaults and a sound debt-servicing ability in the household sector.
Treatment of Banks Experiencing Capital Difficulties
The Tier 1 capital ratios of the major banks averaged 7.3% at the end of the latest four-quarter
period. Capital adequacy ratios averaged 10.3%.
The new capital adequacy rules (Basel II) are now in force and the banks applied them for
their Q1 reports this year. Banks are required by law to maintain Tier 1 capital and capital
adequacy ratios of not less than 4 and 8%, respectively. There is however no rules in Sweden on
“leverage ratio”, i.e. the ratio of Tier 1 capital to assets unadjusted to risk.
Under the new rules, however, less capital than before may suffice for capital adequacy.
This is because banks are now permitted to measure capital risk with internal models instead of
standardized methods. Some of the Swedish banks have indicated that this will enable them to
reduce their risk-weighted assets by 30 to 40%. The main reason for this is that a large segment of
their credit portfolios consists of loans to households, which carry a low risk and under Basel II
therefore require less capital cover. The banks then need less capital for the same Tier 1 capital and
capital adequacy ratios as before. For the first three years, however, the lowering of required
capital is limited by a series of steps, representing the level below which capital may not be
reduced even though the bank’s internal models allows that.
If a banks capital falls below the required level according to the risk weighted assets, the
supervisory authority (FSA) are required to take remedial action. The FSA can, according to the
law, choose among several actions it consider appropriate. FSA can force a bank with insufficient
capital to limit the banks business in different respects, lower the risks in the business or another
appropriate action. Under certain circumstances the FSA can also demand a bank to hold more
capital than required according to risk adjusted assets.
SWITZERLAND
Supervision and Internal Control
On January 1, 2007 a new Circular "Supervision and Internal Control" by the Swiss
Federal Banking Commission (SFBC) entered into force. The new Circular replaces Circular 95/1
"Internal Audit". In addition, the Swiss Bankers Association (SBA) has withdrawn its own
"Guidelines on Internal Control". Significant content from the Guidelines have been introduced
into the Circular.
The new piece of regulation underlines the importance of effective corporate governance
for banks, securities traders, financial groups and financial conglomerates. The Circular inter alia
establishes rules and deals with the independence of boards of directors, the institution and
responsibilities of an audit committee, the task of internal audit, as well as requirements and
responsibilities in connection with the compliance function and risk control. It differentiates
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according to the size and complexity of the firms concerned and thus takes account of the
heterogeneous nature of the Swiss financial centre. Through the use of a "comply or explain"
clause, additional flexibility is brought to a number of provisions. For example, this is the case for
the requirements regarding the composition of the board of directors. The Circular renounces
including rules on "whistleblowing".
"Internal Control" is understood as a synonym to the Internal Control System and is
defined in a very broad sense as the sum of control structures and processes that constitute, on all
levels of the firm, the basis for achieving business goals and for ensuring orderly operations.
Summing up, the new Circular can be seen as an example of successful coordination between
regulation and self-regulation.
Basel II
The new capital adequacy requirements are being implemented at the level of an Ordinance
by the Swiss Federal Council as well as several Circulars issued by the Swiss Federal Banking
Commission (SFBC). The Swiss implementation of Basel II entered into force on January 1, 2007.
Generally, and apart from some details regarding transitional arrangements, the baseline
approaches are introduced in 2007 whereas the more sophisticated approaches within the menu
approach will come into effect by the beginning of 2008. This timing is in line with the
requirements by the Basel Committee on Banking Supervision.
Basel II is applicable to all types of banks. Especially, Swiss legislation has introduced all
three Pillars of Basel II. With regard to credit risk, market risk as well as operational risk, the
menu approach has been taken over in the sense that institutions can choose their specific approach
to determine their regulatory capital requirements. In the field of credit risk, both an International
and a Swiss Standardized Approach can be used. It is expected that the Internal Ratings Based
Approach as well as Advanced Measurement Approaches will mainly be used by the big and some
internationally active banks, at least at the moment. Final calibration of risk weights and
multipliers has taken place based on a Swiss Quantitative Impact Study in 2005.
In addition to the implementation of Basel II, there are no requirements regarding a
minimum "leverage ratio" in the sense of the ratio of Tier 1 capital to balance sheet assets without
risk weighting. Capital requirements without risk adjustment are not on the regulator's agenda.
However, the Swiss Federal Banking Commission expects banks to hold an additional amount of
capital of 20% with respect to the risk-weighted requirements by Basel II. As a component of the
supervisory regime, banks operating below 120% of their regulatory capital will be put onto the
SFBC's watch list and might face consequences in terms of remedial action.
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TURKEY
Regulatory developments in the banking sector
Sub-regulations of the Banking Law No. 5411
New Banking Law No. 5411 introduced in November 2005 was harmonized considerably
with the EU directives and international standards. Almost all of the sub-regulations of the
Banking Law were adopted in 2006 and implemented. In sub-regulations special importance was
attached to improvement of risk management, asset quality and corporate structure, and liquidity
management and capital adequacy. Besides making revisions in the existing banking regulations,
new regulations were also introduced on subjects such as outsourcing, corporate governance, and
liquidity adequacy measurement in banks.
Sub-regulation of Banks Cards and Credit Cards Law
New regulation on the principles and procedures related to issuance, use, clearing and
settlement of banks cards and credit cards as well as activities of institutions included in Turkey’s
card payments system was published in Official Gazette dated March 10, 2007 and numbered
26458.
Taxation of investment instruments
With the amendments made in the tax laws, the withholding tax rate on government
securities is decreased to 10% from 15% for residents, while the same rate is to be applied as 0%
for non-residents.
Law on Prevention of Money Laundering
Law on Prevention of Laundering Proceeds of Crime No 5549 was published in the
Official Gazette dated October 18, 2006 and numbered 26323.
Mortgage System
Law on housing finance making amendments in some of the laws was published in the
Official Gazette on March 6, 2007, numbered 26454. Works for the adaptation of the
sub-regulations related to the Law is continuing.
Financial Restructuring Program for SME’s
Law no 5569 on restructuring of debts of SME’s to financial sector and amendments to
some laws was published in the official gazette dated December 30, 2006, and numbered 26392.
With the Law No.5569 and the legal framework for voluntary restructuring of the debts of
SME’s to the financial sector was adopted. With this program it was aimed to help small and
medium size firms to continue to operate and re-gain solvency through restructuring of bank’s
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receivables or assigning a new redemption plan or through providing additional finance to debtors
if necessary in accordance with the Financial Restructuring Framework Agreements.
Regulation on general conditions for the approval and implementation of financial
restructuring framework agreements, which was published on January 31, 2007 established the
provisions to be set aside for loans which have been taken under the scope of financial
restructuring framework and for which financial restructuring contracts have been signed with
debtors, and principles and procedures for classification of these loans.
Financial Restructuring Framework Agreement, which was issued by the Banks
Association of Turkey was approved by Banking Regulation and Supervision Agency (BRSA) on
April 4, 2007. It was signed by 21 banks, 9 non-bank financial institutions, Emlak Bankası under
liquidation process and the SDIF.
Market Developments
The number of deposit banks, and investment and development banks in Turkey was 46 as
of the end of 2006. Total number of banks declined by 1 owing to the transfer of Koçbank A.Ş. to
Yapı Kredi Bankası A.Ş.
Interest of foreign investors towards Turkish banking sector continued to be materialized
in 2006. 46% of the shares of Finans Bank A.Ş. was transferred to National Bank of Greece S.A,
and 75% of the shares of Denizbank A.Ş. was taken over by Dexia Participation Belgique S.A.
Hence, these two banks switched category from the privately-held commercial banks group into
the group of foreign banks established in Turkey.
Additionally; 58% of the shares of Bankpozitif Kredi ve Kalkınma Bankası A.Ş. was
bought by Hapoalim BM Bank; 99% of Tat Yatırım Bankası A.Ş. shares was transferred to Merrill
Lynch European Asset Holdings Inc. Both of these banks also switched category from the
privately owned development and investment banks group to the foreign development and
investment banks group.
Among the banks operating in Turkey: 33 were deposit banks and 13 were development
and investment banks. 3 of the deposit banks were state-owned and 14 were privately-owned.
There was one bank owned by the Savings Deposit Insurance Fund (The Fund). The number of
foreign deposit banks was 15.
The increase in the number of bank branches also continued in the concerned period. Total
number of branches is approximately 7,000 as of June 2007.
Treatment of Banks Experiencing Capital Difficulties
In Turkey banks are not subject to a minimum leverage ratio other than risk-based capital
requirement. Banks are obliged to calculate, achieve, perpetuate and report capital adequacy ratio,
which shall not be less than 8%, within the framework of the regulation to be issued by the
Banking Regulation and Supervision Agency (BRSA).
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The Banking Regulation and Supervision Board is authorized to increase the minimum
capital adequacy ratio, to set different ratios for each bank and to revise the risk weights of assets
that are based on participation accounts, taking into consideration the banks’ internal systems as
well as their asset and financial structures.
On the other hand, circumstances where prompt measures which are required to be taken
against the relevant bank are defined in the Banking Law. There are three categories of measures
for imposition of increasingly severe measures; corrective measures, rehabilitating measures and
restrictive measures. BRSA shall require the board of directors of banks to take and implement one,
several or all of the measures as well as other measures to be deemed appropriate by taking into
account the circumstances detected.
UNITED KINGDOM
REGULATORY STRUCTURE
The regulatory environment for financial services in the UK is overseen by three key custodians:
HM Treasury
HM Treasury is the UK’s economics and finance ministry. It is responsible for formulating
and implementing the UK Government's financial and economic policy. Its aim is to raise the rate
of sustainable growth and achieve rising prosperity and a better quality of life with economic and
employment opportunities for all.
In order to achieve its aim the Treasury has 8 specific objectives:
•
•
•
•
•
•
•
•

Maintain a stable macroeconomic environment with low inflation and sound public
finances in accordance with the Code for Fiscal Stability.
Increase the productivity of the economy and expand economic and employment
opportunities for all.
Promote efficient, stable and fair financial markets, for their users and the economy.
Promote a fair, efficient and integrated tax and benefit system with incentives to work,
save and invest.
Promote UK economic prospects by pursuing increased productivity and efficiency in
the EU, international financial stability and increased global prosperity, especially
protecting the most vulnerable.
Improve the quality and the cost-effectiveness of public services.
Achieve world-class standards of financial management in government.
Protect and improve the environment by using instruments that will deliver efficient
and sustainable outcomes through evidence-based policies.

Bank of England
The Bank of England is the central bank of the United Kingdom. The Bank has two core
purposes - monetary stability and financial stability.
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Interest rates decisions are taken by the Bank's Monetary Policy Committee (The MPC).
The MPC has to judge what interest rate is necessary to meet a target for overall inflation in the
economy. The inflation target is set each year by the Chancellor of the Exchequer. The Bank
implements its interest rate decisions through its financial market operations by setting the interest
rate at which the Bank lends to banks and other financial institutions.
The Bank's financial stability remit is set out in the tri-partite Memorandum of
Understanding (MoU) between the Bank, HM Treasury and the FSA. The MoU formalizes the
allocation of responsibilities for regulation and financial stability in the UK. A high level Standing
Committee meets regularly and provides a forum in which the three organisations can address
potential risks which may emerge. The Bank's role is to consider risks across the system as a
whole - systemic risk- which would otherwise undermine the financial system in general. The
Bank's focus is not individual financial institutions. Individual financial institutions and exchanges
are monitored and regulated by the Financial Services Authority (FSA).
Financial Services Authority
The FSA has been the single regulator for financial services in the UK since December
2001, when the Financial Services and Markets Act 2000 (FSMA) gave FSA its statutory powers.
Before December 2001 regulation of the financial services sector was divided amongst a series of
regulatory authorities.
The FSA is accountable to Treasury, and in turn to Parliament. It is operationally
independent of Government and is funded entirely by the firms it regulates. The Treasury appoints
the FSA Board which sets out the overall policy with day-to-day decisions the responsibility of the
Executive.
The FSA’s overall aim is to promote efficient, orderly and fair markets and to help retail
consumers achieve a fair deal. In order to achieve this, the FSA has four statutory objectives:
•
•
•
•

market confidence: maintaining confidence in the financial system;
public awareness: promoting public understanding of the financial system;
consumer protection: securing the appropriate degree of protection for consumers; and
the reduction of financial crime: reducing the extent to which it is possible for a
business to be used for a purpose connected with financial crime.

EU
In addition to the key UK based institutions above, EU led initiatives and influence has
increased significantly over recent years with the commitment of the Financial Services Action
Plan 1999, to the extent that the FSA estimates that some 70-80% of regulatory developments in
the UK are a consequence of EU initiatives.
The key European directives that have influenced or are influencing regulatory
developments in the UK currently include:
• Capital Requirements Directive
• The Markets in Financial Instruments Directive
• Transparency Directive
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3rd Money Laundering Directive
Consumer Credit Directive
Payment Services Directive
Rome 1
Solvency II
Distance Marketing (Financial Services) Directive Review
Implementation of the Unfair Commercial Practices Directive

KEY REGULATORY DEVELOPMENTS
Better Regulation Action Plan
The UK approach to regulation had long been a hybrid of high-level principles and detailed
rules and guidance. However, following a number of high profile scandals, especially in the retail
arena, the FSA felt that better outcomes could be produced by encouraging a focus on the best
actions to take in a particular situation rather than following a mechanistic process.
In parallel with this, the UK Government has committed “to reduce and remove
unnecessary regulation for the public, private and voluntary sectors” and tasked a new body, the
Better Regulation Executive, to carry this out. This initiative is considered to be one of the most
radical programmes of regulatory reform anywhere in the world and supports and compliments the
work already begun at the FSA.
The Better Regulation Action Plan was initially published in December 2005 expressing
the FSA’s desire to further move the balance of financial services regulation towards high-level
principles rather than detailed rules and guidance. This huge shift in regulatory focus continues
throughout the last 12 months and for the foreseeable future, with no proposed end date.
More Principles Based Regulation
The cornerstone of the Better Regulation Action Plan is the shift to more principles-based
regulation. We reported on the shift from rules based to principles based regulation in last year’s
survey – a strategy in which the FSA is looking to achieve its objectives by expressing the
outcomes it seeks to achieve whilst allowing the wide range of businesses it regulates to determine,
as far as is practical and within parameters, how they achieve that outcome. This shift in emphasis
continues apace.
In April 2007 the FSA published, “Principles-based Regulation: Focusing on the outcomes
that matter”, which sought to further lay out and explain the reason for the shift in focus from
process rules-based regulation to outcome focused principles and rules.
Treating Customers Fairly (TCF)
TCF is central to the FSA's retail strategy and a key part of the FSA’s move to more
principles-based regulation. The TCF initiative aims to deliver the following outcomes for
consumers:
1. Consumers can be confident that they are dealing with firms where the fair treatment of
customers is central to the corporate culture;
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2. Products and services marketed and sold in the retail market are designed to meet the
needs of identified consumer groups and are targeted accordingly;
3. Consumers are provided with clear information and are kept appropriately informed
before, during and after the point of sale;
4. Where consumers receive advice, the advice is suitable and takes account of their
circumstances;
5. Consumers are provided with products that perform as firms have led them to expect,
and the associated service is both of an acceptable standard and as they have been led to
expect;
6. Consumers do not face unreasonable post-sale barriers imposed by firms to change
product, switch provider, submit a claim or make a complaint.
In March 2007, FSA published a further update in the series on TCF progress in which the
FSA was encouraged by the number of firms which successfully met the March 2007
implementation deadline. FSA sees this as demonstrative of the commitment by senior
management in these firms to the challenge presented by the shift towards principles-based
regulation.
FSA has stated that where firms can demonstrate strong robust advances and
understanding of TCF in their firm that there will be less scrutiny and therefore a regulatory
dividend.
REGULATION AND SUPERVISION OF BANKS
Capital Requirements Directive implementation
As previously reported, the Capital Requirements Directive (CRD) is the means by which
EU Member States are implementing Basel II. The aim of the CRD is to ensure the financial
resources held by banks, building societies and investment firms reflect the risks associated with
their business profile and control environment. 2007 is a transitional year – firms may elect to
remain on the original Basel rules for some or all of 2007. All firms subject to the CRD must have
adopted the new regime by 1 January 2008. Each firm is permitted to select among the
standardized, foundation IRB and advanced IRB approaches for credit risk
MiFID transposition
The Markets in Financial Instruments Directive (MiFID) introduces new and more
extensive requirements for a wide range of firms, particularly in relation to conduct of business
and internal organization. January 2007 saw the publication by the FSA of the rules that will
implement the MiFID requirements in the UK.
As part of its shift to principles-based regulation and to encourage harmonization,
wherever possible the FSA has committed to direct copy-out of the directive to UK rules. This is
to prevent the much criticized process of adding to EU legislation known as ‘gold-plating’.
However the FSA maintains the right to gold-plate where it is considered the only way to ensure it
meets its statutory objectives subject to a market failure and cost-benefit analysis.
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As reported above, one of the aspects of principles based regulation is an emphasis on
firms to identify the processes to achieve the required regulatory outcomes. To this end, the FSA
encourage industry initiatives to support compliance with the new rules, such as the use of industry
guidance. One of the most influential bodies of collaborative trade associations is MiFID Connect,
which has the BBA as its secretariat.
Banking Code Review
The Banking Code Standards Board regulates adherence by UK Banks to the voluntary
Banking Code that in the main regulates deposit taking activity. The Code is reviewed by an
independent reviewer every three years to ensure it remains to be fit for purpose. One such review
has been underway and the recommendations for inclusion by the BCSB have recently been
published.
The key recommendations stemming from the Banking Code Review 2007 are:
•
•
•

Inclusion of an overarching fairness obligation equivalent to the TCF initiative
operated by the FSA;
Strengthening of responsible lending guidance to reflect increasing concern of
over-indebtedness within the UK;
More pro-active promotion of access to basic bank accounts that offer limited banking
facilities (e.g., no credit facility and removal of credit checks to open such accounts).

ANTI-MONEY LAUNDERING DEVELOPMENTS
1 September 2006 saw the deletion of the detailed Money Laundering (ML) rulebook of
the FSA. In line with the FSA’s Better Regulation Agenda the ML has been replaced with
additional systems and controls requirements and greater reliance on the Joint Money Laundering
Standing Group Guidance notes to allow firms greater flexibility in achieving the objectives of the
regulations. The new guidelines promote a risk-based approach to mitigating financial crime.
Work on 3rd Money Laundering Directive related legislation is continuing in preparation
for a December 2007 implementation date. The new Directive provides a common basis for
implementing, at the EU level, the revised 2003 Financial Action Task Force recommendations. It
is wider in scope than its predecessors and incorporates, for the first time, measures to combat
terrorist financing.
SIGNIFICANT MARKET DEVELOPMENTS
Securitisation
The pace of securitisation continued throughout the period rising to record breaking levels
in the UK, reflective of world markets. The benefits of diversification of risk amongst an
increasing number of financial players are well documented. However, the apparent lack of
transparency means regulators are increasingly concerned with potential concentrations of risk
that could impact financial stability should these arrangements need to be unwound.
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The global economy has enjoyed an unusually long period of benign activity with few
shocks to the system. However, we are entering a time where liquidity is notably on the decline
since its peak in 2005, which will be compounded due to the monetary strategies being taken by
the ECB, the Federal Reserve and the Bank of Japan. A reappraisal of risk is underway.
Transatlantic dialogue
At a 30 April joint meeting, Angela Merkel, Jose Manuel Barroso and George Bush agreed
to reaffirm their commitments to removing barriers to transatlantic trade. A Transatlantic
Economic Council is to be established to oversee and accelerate the integration of financial
markets, intellectual property rights, investment and innovation. On the financial market front, it
will focus on:
•

Strengthening cooperation to promote the smooth implementation of the Basel II
framework for banks, notably addressing transitional issues and minimising
differences of implementation between the EU and US;

•

Promoting conditions for the recognition of US GAAP & IFRS in both jurisdictions
without the need for reconciliation by 2009;

•

Supporting roadmap discussions between the PCAOB and the EC in the area of auditor
oversight;

•

Advancing the convergence of reinsurance regulation;

•

Working on greater regulatory convergence towards the highest quality and most
effective regulation and, where appropriate, mutual recognition in the fields of
securities regulation; and

•

Increasing cooperation between the EU and US financial regulators.

Consolidation of Exchanges
Long-term takeover target of NASDAQ, The London Stock Exchange (LSE), at the time of
writing, has announced a merger with its Italian counterpart. The LSE confirmed it had had an
offer of $2bn (£1.1bn) accepted by the Board of Milan's Borsa Italian, though this is still to be
accepted by its shareholders.
The move reflects the continuing trend for consolidation in the industry to boost efficiency.
The proposed tie-up between LSE and Borsa Italiana would be the latest in a wave of deals and
attempted deals between the world's stock exchanges as they strive to cut costs and increase
business through economies of scale.
TREATMENT OF BANKS EXPERIENCING CAPITAL DIFFICULTIES
The regulatory authority within the UK which has responsibility for individual banks is the
FSA. Where there are wider systemic risks that harbour a risk to the financial system as a whole
then the Bank of England is the custodian. However, both institutions would, in practice, work
closely together and with the Treasury in the event of a systemic financial crisis and there is a
memorandum of understanding between the agencies outlining responsibilities in such an event.
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In order to operate within the UK, a bank must operate to certain conditions. These
conditions are identified in the Financial Services and Markets Act (FSMA) 2000 section 6, and
within the FSA rulebook as the Threshold Conditions. There are a total of five threshold
conditions (six for banks that also effect or carry out contracts of insurance):
•

Legal Status

•

Location of offices

•

Close links

•

Adequate Resources

•

Suitability

•

Appointment of Claims Representatives

Capital requirements are a part of the threshold condition, adequate resources.
The FSA is required to ensure that a firm has adequate resources in relation to the specific
regulated activity or regulated activities which it seeks to carry on, or carries on. This statutory
duty is contained with section 41 (2) of FSMA. In this context, the FSA will interpret the term
'adequate' as meaning sufficient in terms of quantity, quality and availability, and 'resources' as
including all financial resources, non-financial resources and means of managing its resources. In
the case of prudential capital, for example, this includes an assessment of provisions against
liabilities, holdings of or access to cash and other liquid assets, human resources and effective
means by which to manage risks.
The high level systems and control requirements are in the systems and controls section of
the handbook (SYSC), whereas detailed financial resources and systems requirements are in the
relevant section of the Prudential Standards part of the Handbook, including specific provisions
for particular types of regulated activity.
When the FSA considers a firm to be failing to satisfy any of the threshold conditions, or is
likely to fail to do so, section 45 of FSMA states that the FSA may exercise its ‘own-initiative
power’. In other words, the FSA is free to consider each case on its own merits before invoking the
most appropriate means available to it to remedy the situation and keep to its statutory objective of
consumer protection.
The remedial actions available to the FSA are explained in detail in the Enforcement
section (ENF) of the Handbook. Typically the FSA can invoke any of a series of remedial actions
ranging from varying or cancellation of permissions to carry on regulated activities to appointment
of a skilled person to identify and resolve issues.
Unlike in the US, there has not been and, there is no intention to introduce, a leverage
capital ratio in the UK.
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UNITED STATES
Emergence of Problems in the Subprime Market and
Their Impact on Financial Markets
The U.S. experienced significant growth in mortgage lending beginning in 2002-2003,
driven initially by the refinancing of existing mortgages and dominated by prime, fixed rate loans.
As interest rates fell and housing prices appreciated, important changes occurred in the structure
and funding of mortgage loans in the United States. There was a shift in the overall market from
refinancing existing loans to purchase financing, and a marked increase in the origination of
so-called “subprime” loans, many of which carried low “teaser” rates (“2/28” and “3/27”
adjustable rate mortgages (ARMs)), were made on “nontraditional” terms (e.g., interest-only and
payment-option mortgages) and were subject to relaxed underwriting standards (e.g., stated
income mortgages).
The expansion of the securitization markets enabled more diverse funding sources and
contributed to a shift in orientation among lenders from “originate-to-hold” to
“originate-to-distribute”. The growth in securitized credit, whereby the risk of default in a pool of
mortgages is disaggregated into various tranches of securities bearing different credit ratings, was
facilitated by the development of more complex financial structures (e.g., collateralized debt
obligations (CDOs)) for spreading risk among a broader range of investors than traditionally had
been the case. The use of asset-backed commercial paper ABCP) structures became an
increasingly popular means to support off-balance sheet financing activities.
During the past two years, delinquencies increased dramatically among subprime ARMs,
especially those originated in late 2005 and in 2006, which in turn led to an increase in foreclosures.
These developments led to a loss of confidence in the credit rating supporting a number of
subprime mortgage-backed securities, which quickly spread throughout the financial system and
particularly in the ABCP market, which in August saw some issuers either invoke their rights to
extend the maturity of their paper or default on their payment obligations. Mounting concerns
about liquidity and credit risk spread beyond securitized products and led investors to seek the
safety and liquidity of Treasury bills, and banks became markedly less willing to provide funding,
including to other banks.
To address concerns that the tightening in the credit markets and constricted liquidity
would adversely affect the economy, the Federal Reserve reduced its target fed funds rate and
discount rate by 50 basis points, took actions to facilitate financing through the discount window
for as long as 30 days, and conducted open market activities to increase liquidity. Backed by the
Treasury Department, Citibank, JP Morgan Chase and Bank of America in October announced
their plans to establish a Master Liquidity Enhancement Conduit to help bolster the ABCP market.
The Bush Administration announced several measures to address the mounting problems
in the housing sector, and attention turned to the prospect of expanding the programs administered
by the Federal Housing Authority (FHA) to alleviate delinquencies and increasing the portfolio
limits of Fannie Mae and Freddie Mac as a means to help restore the functioning of the secondary
markets for non-conforming mortgages. In addition, legislation was introduced in Congress to
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address predatory lending practices and other abuses that had developed in the residential
mortgage markets. These matters remain unresolved as the Global Survey goes to press.
Basel II Developments
In September 2006, the federal banking agencies jointly issued for public comment
proposed rules (the “Basel II NPR”) to implement the Basel II Capital Accord for large,
internationally active banking organizations (“core banks”). The agencies also sought comment
on the so-called “Basel I-A” proposal which would have given non-core banks the option to apply
a risk-based regime more discriminating than Basel I but not as complex as the various approaches
provided for under Basel II. The Basel II NPR superseded the draft NPR published in March 2006.
The Basel II NPR raised substantial questions regarding the compatibility of certain
aspects of the U.S. standards with the international accord – in particular with regard to the
definition of when a credit should be determined to be in “default”. The U.S. proposal also called
for the imposition of an absolute 10 percent limit on the amount of aggregate reductions in
risk-based capital requirements resulting under Basel II – a limitation not imposed by any other
country adopting Basel II – as well as a longer transition period and higher transitional “floors”
than contemplated under the Basel II Accord). In addition, the proposal raised the prospect of
applying Basel II’s requirements to intermediate holding companies based on their consolidated
assets, regardless of whether the holding company’s bank subsidiary itself would qualify as a core
bank – a proposal that could result in the application of U.S. Basel II requirements to international
banks with large U.S. securities subsidiaries but relatively small bank subsidiaries.
In the face of serious concerns raised by the banking industry and pressure from Congress
and the Bush Administration, the agencies in July 2007 announced their intention to finalize the
Basel II rules “expeditiously” and in a manner “technically consistent in most respects with
international approaches.” The agencies intend to retain the three-year transition periods and
higher floors, but they eliminated the 10 percent cap on overall capital reductions. In addition, it
was announced that the Basel I-A approach would be abandoned in favor of giving non-core banks
the option to adopt some form of the standardized approach. Although the final regulations were
not yet published as of mid-October 2007, it appears that they will retain the intermediate holding
company approach, but will provide that affected institutions can apply t o the Federal Reserve for
exemptive relief on a case-by-case basis.
Initiatives To Enhance the Competitiveness of the U.S. Capital Markets
In November 2006, Treasury Secretary Paulson initiated a public discussion on the
international competitiveness of the U.S. capital markets and action that should be taken to
enhance their attractiveness. Soon thereafter, the private sector Committee on Capital Market
Regulation issued a report highlighting areas of concern about the competitiveness of U.S. capital
markets and outlining 32 recommendations in four key areas to enhance that competitiveness. In
January 2007, a report by McKinsey & Co. commissioned by New York Senator Schumer and
Mayor Bloomberg was published warning that New York is in danger of losing its status as a
global financial market without a major shift in U.S. regulations and public policy. The bipartisan
Commission on the regulation of U.S. Capital Markets in the 21st Century established by the U.S.
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Chamber of Commerce in March 2007 published its report and recommendations calling for quick
and decisive adjustment in the U.S. legal and regulatory framework.
Treasury Secretary Paulson announced several initiatives in this area throughout the first
half of 2007, including consideration of changes to the structure of the U.S. regulatory system to
enhance competitiveness. In October, the Treasury Department requested public input in
connection with its preparation of a blueprint for an improved U.S. financial regulatory structure.
The Institute submitted a letter to Secretary Paulson in May suggesting actions to enhance
competitiveness that should be considered in addition to those recommended by Secretary Paulson,
focusing specifically on combating money laundering and terrorist financing. The Institute urged
that a better balance be drawn between enforcement and prudential supervision and that there
should be closer coordination on AML/CFT matters among regulatory and law enforcement
authorities and between the banking agencies and the Financial Crimes Enforcement Network
(FinCEN).
In a follow-up letter to Secretary Paulson in September, the Institute recommended
additional regulatory and tax measures to enhance the international competitiveness of U.S.
financial markets. The Institute stated in its letter that a source of increasing concern within the
international financial community with respect to doing business in the United States relates to
potential enforcement measures by U.S. authorities against internationally-headquartered financial
firms regarding compliance with U.S. sanctions programs. The Institute expressed its strong
support for recent initiatives to achieve greater transparency and consistent standards with regard
to cross-border payments, including international payments in U.S. dollars cleared through the
United States, and recommended that the United States not take a unilateral or unduly
extraterritorial or punitive approach to potential enforcement actions. The Institute stated that a
preferred approach, and one that would address these concerns while further enhancing the
international competitiveness of the United States, would be for the United States to pursue
agreements with other governments as to the application of financial sanctions and thereby clarify
the rules in this area to which internationally-headquartered financial institutions will be held
accountable.
AML/CFT Developments
Reporting Cross-Border Wire Transfers
FinCEN released a report in January 2007 concluding that implementing a cross-border
wire transfer reporting requirement would be technically feasible, but reserving for further study
an assessment of such a requirement’s costs and benefits. FinCEN recommended that any such
requirement be applied on a “first in/last out” basis, which would significantly diminish the burden
of reporting cross-border payments. FinCEN is working on a detailed cost-benefit study regarding
such reporting that is scheduled to be completed in the Spring of 2008. FinCEN’s further
determinations regarding the implementation of such a reporting requirement will depend on the
results of that study, which includes extensive involvement by the Institute and other industry
participants.
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Improving the Effectiveness and Efficiency of the Bank Secrecy Act
In June 2007, Treasury Secretary Paulson announced an initiative to improve the
effectiveness and efficiency of the Bank Secrecy Act (BSA). Of particular significance, this
initiative highlighted the importance of taking a risk-based approach to BSA/AML examinations
and ensuring that financial institutions and regulators treat compliance obligations in a manner
that help to avoid expenditures that are not commensurate with actual risk. The banking industry
strongly supports more risk-focused BSA examinations and greater reliance on commercial
reasonableness in the whole BSA area.
SEC “State Sponsors of Terrorism” List
In June 2007, the SEC added a link to the “Investor Information” section of its Internet
homepage which provided access to a list of reporting companies that in their annual filings with
the SEC refer in some manner to business dealings with one or more of the 5 countries designated
by the U.S. Department of State as “State Sponsors of Terrorism”: Cuba, Iran, North Korea,
Sudan and Syria. As described by the SEC, the list was intended to assist investors in determining
whether their investments or retirement savings are “indirectly subsidizing a terrorist haven or
genocidal state”. It was apparent that the criterion for inclusion in the list was whether there was
some reference in a company’s annual report to a sanctioned country without regard to its context
or the materiality of the company’s dealings. The SEC’s action evoked a strong negative reaction
within the international financial community.
Responding to concerns raised by the Institute and others, including House Financial
Services Committee Chairman Barney Frank, the SEC in July removed the link from it web site
pending consideration of alternative means to communicate to investors information regarding the
extent of listed companies’ activities in countries designated by the State Department as “State
Sponsors of Terrorism”. Possible alternatives mentioned by the SEC include (i) doing away with a
web site link altogether in favor of “tagging” the relevant portions of a company’s SEC disclosure;
and (ii) issuing for public comment a Concept Release on how best to make such information
accessible.
Enhanced Due Diligence Standards under Section 312 of the Patriot Act
In August 2007, FinCEN finalized its regulations implementing the provisions of Section
312 of the USA Patriot Act calling for enhanced due diligence of correspondent accounts
maintained by certain foreign banks. The final regulations take a risk-based approach to such
accounts, one which recognizes that the anti-money laundering and supervisory regime of the
jurisdiction in which a foreign bank correspondent accountholder is chartered or licensed may be
“particularly relevant” to the AML risk assessment. Under this approach, when dealing with an
offshore booking location of a bank located in a country with a strong anti-money laundering
regime, a covered financial institution ordinarily would not be required to conduct enhanced due
diligence to the same degree as it would with a stand-alone offshore bank. Similarly, a covered
financial institution may determine through experience and due diligence that it is not necessary
from a risk-based perspective to obtain and review information regarding a foreign bank
accountholder’s anti-money laundering program if the account-holder is a bank whose licensing or
home jurisdiction is known for maintaining a comprehensive anti-money laundering regime.
190

Institute of International Bankers

Global Survey 2007

With regard to so-called “nested” accounts, the final regulations contemplate that a
covered financial institution determine whether each of its foreign bank correspondent
accountholders that are subject to the rules in turn permit their own correspondent banking
customers to use the account, but the degree of diligence thereafter required with respect to its
customer’s customers will depend on the covered financial institution’s risk assessment of the
particular situation. As a general rule, a covered financial institution is not expected to request and
obtain lists of its customers’ customers, but there may be circumstances, such as in the “highest
risk situations” (the rules do not clarify what these might be), where it may be necessary and
appropriate to do so.
BSA/AML Examination Manual
Also in August 2007, the U.S. bank regulatory agencies released a revised version of their
Bank Secrecy Act/Anti-Money Laundering Examination Manual. The revised Manual is intended
to further clarify supervisory expectations and incorporate regulatory changes since the Manual’s
last revision in July 2006.
Committee on Foreign Investment in the United States (CFIUS) Review of Cross-Border
Acquisitions
The controversy regarding potential national security implications of cross-border
acquisition of U.S. companies triggered by the proposed Dubai Ports transaction in 2006 was
resolved by the enactment in July 2007 of the Foreign Investment and National Security Act of
2007 reforming the process by which cross-border acquisitions are reviewed by the Committee on
Foreign Investment in the United States (CFIUS).
The Act formalizes the role of the intelligence community in assessing and monitoring
potential national security risks associated with foreign acquisitions of U.S. companies,
establishes a predictable, more transparent process for the national security review of new
transactions, mandates a full national security investigation of foreign government-controlled
transactions and proposed acquisition of “critical infrastructure” in the United States, ensures that
high-level U.S. officials have approved CFIUS determinations, expands the factors that CFIUS
must consider, enhances monitoring and authorizes the reconsideration of approved transactions to
ensure ongoing compliance, requires CFIUS to report to Congress as soon as practicable after
final action on a review or investigation and requires CFIUS to submit an annual report to
specified Congressional committees regarding actions taken during the year covered by the report.
The Act defines “critical infrastructure” to mean any systems and assets, whether physical or
virtual, so vital to the U.S. that their incapacitation or destruction would have a debilitating impact
on national security.
Adoption of Final Rules Implementing the Broker “Pushout” Provisions of the
Gramm-Leach-Bliley Act
The Financial Services Regulatory Relief Act of 2006, enacted in October 2006, included a
provision directing the SEC and Federal Reserve to undertake a joint rulemaking, in consultation
with the OCC, FDIC and OTS, to prescribe the circumstances under which banks can conduct
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securities brokerage activities without having to register with the SEC as a broker pursuant to
Section 201 of the Gramm-Leach-Bliley Act (GLBA).
Acting pursuant to this Congressional mandate, in December 2006 the Federal Reserve and
SEC jointly issued proposed regulations (Regulation R) to implement the broker “pushout”
provisions of the Gramm-Leach-Bliley Act (the SEC previously had adopted regulations
implementing the dealer “pushout” provisions). Regulation R as jointly adopted by the Federal
Reserve and SEC in September 2007, is substantially similar to the December 2006 proposal,
including providing an exemption for transactions in Regulation S securities. In addition,
Regulation R retains the “account-by-account” and “bank-wide” methodologies for measuring
compliance with the “trust and fiduciary” exception and includes Rule 12b-1 fees as permissible
“relationship compensation”. Several technical clarifications have been made to the Regulation S
Exemption, which retains the proposed “reasonable belief” standard. Banks are given a
transitional exemption from its requirements until the first day of their first fiscal year
commencing after September 30, 2008.
Responding to suggestions made by the Institute, the ABA and the Clearing House, the
Federal Reserve and SEC have solicited comments on the treatment of repurchase and reverse
repurchase agreements (‘repos”) under the “pushout” provisions. The request for comments
covers both debt and equity repos and is intended to “help inform any future actions the Agencies
may take in this area.”
Other Significant Securities-Related Regulatory Developments
Acceptance of Financial Statements Prepared on the Basis of IFRS
The SEC announced the next steps in connection with its International Financial Reporting
Standards (IFRS) “roadmap”. Established in 2005, the “roadmap” foresees the ultimate adoption
of a single set of internationally recognized accounting standards and the elimination of the SEC’s
current requirement that SEC-registered issuers which prepare their financial statements using any
basis of accounting other than U.S. GAAP reconcile those statements to U.S. GAAP.
In July 2007, the SEC solicited public comment on a proposal that would (i) apply to
foreign private issuers that file financial statements that comply with as published by the
International Accounting Standards Board (IASB) and (ii) allow those issuers to file such
statements with the SEC without reconciliation to U.S. GAAP. The proposal contemplates that the
SEC would accept such financial statements beginning with statement filed in 2009.
Also in July 2007, the SEC solicited public comment on a separate but related proposal to
allow U.S. issuers, including investment companies, to prepare their financial statements using
IFRS as published by the IASB.
De-Registration by Foreign Private Issuers
In March 2007, the SEC announced changes to its rules to make it easier for foreign private
issuers to deregister their securities in the United States. Instead of counting the number of the
issuer’s U.S. security holders, the new benchmark requires the comparison of the average daily
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trading volume of an issuer’s securities in the U.S. with its worldwide average daily trading
volume. These changes were effective June 4, 2007.
Modification of Internal Controls Auditing Standards under Section 404(b) of the Sarbanes-Oxley
Act
In July 2007, the SEC approved revisions to the standards applicable to audits and
management evaluations with respect to a company’s internal controls under Section 404(b) of the
Sarbanes-Oxley Act in order to make them more risk-based and scalable to company size and
complexity. The new standards are those prescribed by the Public Company Accounting
Oversight Board (PCAOB) in its Auditing Standard No. 5, which replaces PCAOB Auditing
Standard No. 2. As compared to the former standard, the new standard is less prescriptive, is
scalable to the size and complexity of the company, directs auditors to focus o what matters most
and thereby eliminates unnecessary procedures from the audit and includes a principles-based
approach to determining when and to what extent the auditor can use the work of others.
Regulation of Credit-Rating Agencies (NRSROs)
In June 2007, the SEC adopted rules implementing provision of the Credit Rating Agency
Reform Act of 2006 relating to registration and oversight of “nationally recognized statistical
rating organizations” (NRSROs). The rules prescribe the process for a credit rating agency to
apply for registration as a nationally recognized statistical rating organization. In addition they
prescribe the periodic financial reports an NRSRO must furnish to the SEC; the records it must
make and retain; the procedures an NRSO must implement to manage the handling of material
nonpublic information; the conflicts of interest that an NRSRO must avoid altogether; and the
practices in which an NRSRO must not engage because they have been determined by the SEC to
be unfair, coercive or abusive.
Moving Toward a Selective Mutual Recognition Regulatory Regime
In June 2007, the SEC convened a public roundtable to consider the implications of
adopting a selective mutual recognition regulatory regime. The roundtable focused on how such a
regime would affect retail and institutional investors, U.S. and non-U.S. exchanges, global and
regional broker-dealers and others. The SEC indicated its intention to issue by year-end a Concept
Release soliciting public comments on adopting such a regime.

Oversight of Hedge Funds and Other Private Pools of Capital
The dramatic increase in the size and financial impact of hedge funds and other private
pools of capital in recent years has prompted debates regarding the extent to which and manner in
which such entities should be regulated. In February 2007, the President’s Working Group on
Financial Markets, concluding that the current regulatory structure surrounding these entities “is
working well,” released a set of fundamental principles and guidelines that will inform the
agencies’ approach to private pools of capital. The principles and guidelines focus in particular on
investor protection and systemic risk concerns presented by these entities.
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Regulatory Developments in Other Areas
Intraday Overdraft Limits on International Banks; Federal Reserve Consultation Paper on Its
Payment System Risk Policy
In June 2006, the Federal Reserve requested public comment on a Consultation Paper
seeking industry input regarding (i) institutions’ experience in managing intraday liquidity, credit
and operational risks associated with Fedwire funds transfers and associated transactions and (ii)
potential changes in market practices, depository institution and Federal Reserve Bank operations
and the Federal Reserve’s Payment System Risk (PSR) Policy that could reduce these risks while
maintaining or improving the efficiency of the payments system over the long run. The comment
period was extended from December 2006 to March 2007 to give the public additional time to
comment on the Paper.
The Consultation Paper addresses at length the Federal Reserve’s concerns with respect to
the increase in late-in-the-day Fedwire payments and expresses a goal to provide “equitable
treatment of all service providers and users in the payment system.” However, the paper does not
specifically refer to the inequitable treatment of international banks compared to U.S. domestic
banks that is built into the existing capital-based formula used by the Federal Reserve to calculate
daylight overdraft caps and deductibles. Whereas the formula discounts international bank capital
by 65%, it enables U.S. domestic banks to calculate their caps and deductibles on the basis of
100% of their capital. The Institute in its comment letter urged the Federal Reserve to correct this
disparity (especially with respect to the deductible) on a separate and expedited track from its
consideration of the issues raised by the Consultation Paper.
Asset Pledge Requirements
The New York State Banking Department in January 2007 adopted further reductions to
the asset pledge requirement applicable to New York-licensed branches and agencies.
Specifically, the Department modified its asset pledge regulation by (i) calibrating the amount of
assets required to be pledged by “well rated” institutions on the basis of a sliding scale, whereby
the percentage of third party liabilities required to be covered by the pledge decreases from 1% to
0.25% as such liabilities increase from $1 billion or less to more than $10 billion; (ii) reducing the
maximum amount of the asset pledge for “well rated” institutions from $400 million to $100
million; and (iii) permitting all institutions, and not just “well rated” institutions, to use investment
grade assets which are not rated at the highest level to satisfy up to one half of their asset pledge
requirement. All institutions remain subject to a $2 million minimum pledge.
Treatment of Banks Experiencing Capital Difficulties
The Federal Deposit Insurance Corporation Improvement Act of 1991 (FDICIA)
established a “prompt corrective action” (PCA) regime applicable to insured depository
institutions which specifies mandatory and discretionary supervisory actions and/or prohibitions
that are triggered when an institution begins to experience capital difficulties. The overall goal of
the PCA regime is to reduce losses to the deposit insurance fund. In general, the
statutorily-mandated PCA regime calls for increasing oversight and restrictions on an institution’s
activities as its capital diminishes.
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FDICIA prescribes five capital categories and requires the federal banking agencies to
establish capital standards for each category, which standards must include a leverage limit and a
risk-based capital requirement. As implemented by the federal banking agencies, PCA is based on
an institution’s (i) tier 1 risk-based capital ratio, (ii) total risk-based capital ratio and (iii) leverage
ratio (tier 1 capital to average total consolidated assets unadjusted for risk). The five PCA capital
categories and the corresponding capital measures for each category are as follows:
Capital
Category

Tier 1 Risk-Based
Ratio

Total Risk-Based
Ratio

Leverage Ratio

Well Capitalized

at least 6%

at least 10%

at least 5%

Adequately
Capitalized

at least 4%

at least 8%

at least 4%**

Undercapitalized

less than 4%

less than 8%

less than 4%**

Significantly
Undercapitalized

less than 3%

less than 6%

less than 3%

Critically
Undercapitalized

An institution is critically undercapitalized if its ratio of tangible
equity to total assets is equal to or less than 2%

** if the institution has a composite examination rating of “1” at its most recent examination, then
the leverage ratio may be at least 3% (in the case of an institution classified as “adequately
capitalized”) and may not be less than 3% (in the case of an institution classified as
“undercapitalized”)
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