INDIANA STATE BAR ASSOCIATION

Opiziions OF legal Bthics Committee, 1956

Opinion No, 1 of 1966
Lawyers May Retain File As Security

The Legal Ethics Committee was asked whether an attorney may ethically
hold a file as security for payment of the fee, where such payment is
contingent upon recovery, and there has been no recovery due to either
withdraval or dismissal of the attorney.

The Commitiee is of the opinion that if withdrawal as attorney is con-
sistent with Canon lhi, i.e., withdrawal for good cause, regardless of
client consent, and Canon L2 applies:

"Expenses of Litigation~-A lawyer may not properly agree
with a client that the lawyer shall pay or besar the expenses
of litigation; he may in good faith advance expenses as a
matter of convenience, but subject to reimbursement."

théh an alborney must be reimbursed for such expenses advanced. This
conclusion is entirely consistent with the American Bar Association's
Committes on Professional Ethics Opinion No, 246 which held:

¥A contract for a reasonable contingent fee where sanctioned
by law is permitted by Canon 13, but the client must remain
-responsible to the lawyer for expenses advanced by the latter,
There is to be no barter of the privilege of prosecuting a .
cause for gain in exchange for the promise of the attorney
_ to prosecute at his own expense.® (Cardozo, Ch., J. in
_Matter of Gilmen, 251 W.Y. 265, 270-271,)

Upon withdrawal prior t6 recovery, the contingent fee contract ends, and
the atbtormey is entitled only on the basis of guantum meruit, Such was

the opinion of the New York Cibty Committes on Ethics in Opinion No, 394

with which we concur., See &lso Drinker, Henry S., Legal Ethics, New
York: Columbia University Press, 1953, pp. 176-178.

On the question of holding the file as security for payment of expenses
and guentum weruit compensation, the committee adopts as its opinion
the commsnt of Hemry S, Drinker in Iegal Ethics, supra at page 177:

"Mthere he is reasonably satisfied that he has a lien for
fees, a lawyer may retein the papers wnbil compensated or
retain a check, to the ¢lient's drder, received by him,

but mast keep the funds separate and subject to accounting.”
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- Opinion No. 2 of 1966
Non-lnterventlon By Ab torneys

Consistent with the views in Opinion No. 1 of 1966, the Legal Ethics Com-
-mittee affirms thz right of an attorney to be secure in his contractual
relationship - with.the client.
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The attorney!s right- to compahéétion fbr"ééfviées parformad is one which
ethically requires othsr attorneys to refrain from intervening in the
cause until such time as the previous lawyer has been fully paid.

The Armerican Bar'Association's Cémmittee oﬁ Professional Ethics ﬁeld in
Opinion.No. 17, in further clarification of Canon 22: .

“Compensatlon for h is services is an attorneyls prof9381onal
right and, in matters affecting a professional right, candor
and f&lrnESb require that other attorneys grant him more than
the mere compliance with rules of court or with his statutory
rights, They require that he be given a reasonable oppor
tunity to assert and protect any such right which he may
claim or possess, whether it be based on a lien or not. “‘

The Indlana State Bar Association!s Lugal Ethlcs Gomnittee concurs With
and adopts this opinion,



. Opinion No, 3 of 1966

Attorneys Maey Vot Lend Name
" To Collection Agencies

Tt has been brought to the abtention of the Committee that a common prac-
tice may exist among attorneys wherein a collection agency, having acquired
the services of an attorney, sends to debtors certain forms or form letters
prepared by the attornsy, at the discrsbion of the collection agencyls
employees. -Whether such a practice is common is not of any great impor-
tance; the fact that it exists at all makes it worthy of an opinion by
this Committee, : Yo

Canon L7 states:

Mo lawyer shall permit his professional services, or his
name, t0 be vsed in aid of, or to make possible, the un-
" authorized practice of law by any lay agency, personal or
corporate.” . ‘ Lo

Although the unauthorized practice of law is for the courts to deterniine,
. and not a proper subject for the Legal Ethics Coimitiee of the Indiana
State Bar Association,.we do not desm it necessary to fully determine
the extent of the unanthorized practice prior to condemning the actions
of attorneys_as unethical, where such attorneys! actions may lead to

the unauthorized practice of .law. For in the words of the Canon itself
what is condemned is the 2bility to . , . make possible . . " the un-
authorized practice of law. .Where an attorney lends his name to a com-
mnication to a member of-the public, it is incumbant upon such atborney
to kr}ow ?f the circumstances whereby the prestige of his name’ and pro-
fession is lent to such correspondence, The gensral public deservedly
expects the requests and demands contained in a Jletter from an attorney
to be th? g{grk peodoat of the attorney sipgning the letter., Such work
producf:‘, includes not only the inmitial writing of the letter, but the
determination that such letter should be sent to a specific’party to

. gain a given legal result, . . -"

It therefore is tl:le-opinion of this committes that aﬁ attorney preparing

ggrm 1?21-;ers,forh1nhany :ciiiher way lending his name to any writing, the
sposition of which shall be determined by a layman, i i1t -

ethical conduct, - B d : ymdn,. ° gu; uy. -o g e



Opinion No. L of 1966
Group Practice

The legal Ethics Commitiee has been asked to comwent on the ethical con-
siderations of group legal practice in light of the U. S. Supreme Court
opinion in Brotherhood of Railroad Traimssn v, Virginia, 84 S, Ct. 1113
(196L)., The Supreme Court held that union mehbers wno upon fhe recoms-
mendation of their union leadership obtain legal advice from attorneys
employed by the union organization would be denied their constitutional
rights under the Firgt and Fourteenth Amendments should advice from such
counsel be denied. However, the Court in rendering its legal  judgment
did not rule on the ethical questions as they pertain to atbtorneys in-
volved in such practice and limited its holding only to the effect upon
those who had banded together 10 seek legal advice. The Court further
modified its finding to allow such recowmmesndabion only to those who re-
quired legal aid pursuant to settling a claim resulting from injury or
death while engaged in employment in which the union has an “interest.
In obvious concert with the opinion of the Supreme Court, the Chancery
Court of Ricimond, Virginia upon remznd held:

"that the Brotherhood of Railroad Trainmen, its officers,
agents, servants, employees, members and anyons acting in
its behalf, be, and thsy now are, permanently restrained
and enjoined from giving or furnishing legal advice to its
members- or their- families; from soliciting for, or on be-

- half of, its Regional or ILegal Counsel ot any other lawyer,

- any of its members, their families or any other person to.
employ such Regional or Legal Counsel or other lawyer to A
represent him, her or them in court or otherwise, in respect
to any claim for personal injury, death or in relation to
propartys from informing any lawyer or lawyers or any

-



person whomsoever that an accident has been suffered by a
member or non-member of the said Brotherhood and furnishing
- the name and address of such injured or deceased person for
- the purpose of obtaining legal employment for any lawyer;’
from stating or suggesting that a recommended lawyer will
defray expenses of any kind or make advances for any pur-
pose to such injured persons or their families pending
settlement of their claims; from controlling, directly or
indirectly, the fees charged or to be charged by any lawyer;
from accepting or receiving compensation of any kind, di~-
rectly or indirectly, for the solicitation of legal employ-
vent for any lawyer, whether by way of salary, commission
or obherwise; from sharing in any manner in the legal fees
of any lawyer or countenancing the splitting of or shavlné
in such fees with any 1aJman or lay agency; from sharing in
any recovery for personal injury or death by gift, assign-
ment or otherwise; from doing any act or combination of acts
__that constitubes or amounts to the solicitation of legal
“efiployment for or on behalf of any lawyer, or conspiring
to do so; and, in general, from violating the laws governing
the practice of law in the Commomwealth of Virginia and from
aiding and abetting others to do so.

"But nothing herein contained shall be construed to infringe
upon or restrict the constitutional rights of the defendant,
‘its officers, agents, servants, employees or members, to
advise the defendant's members or their families or others,
. to obtain legal advice before making settlement of their
claims for injury or death, and to recomnand a specific
lawyer or lawyers to give .such advice or handle such claims;
provided, however, that the circumstances of such advice
and recommendatlon shall not constitute or amount to, the
solicitation of legal employment for or on behalf of any

lawyer or lawyers. The term !solicit! and its derivatives, -

- as herein employed, shall refer to the same terms as em-
ployed or intended by the comnon law, the statutes of
this state, and Canons of lLegal Ethics of the American
Bar Association, adopted in this state." “ .

The Isgal Ethics Cormittee of the Indiana State Bar Association reiter-
ates the position taken by the American Bar Association that an attorney
making himself available before any group to answer questions concerning
legal matters or in making himself available as counsel for any group in
order to serve the individual needs of individual members of this group
relative to legal matters that are in themselves unrelated to the activi-
ties of the organization would be solicitation as condemned by Canon 27
and Canon 35 of the American Bar Association's Canons of Frofessional
Ethlcs, and is the type of solicitation which is not protected by the
opinion of the Suprems Court of the United States. It is the opinion

of the Legal Ethics Committee of the Indiana State Bar Association that
the second paragraph of Cznon 35, entitled YIntermediaries,” is not in
any way affected by the recent opinion of the Suprewme Court of the
United States where the legal service is not pursuant to a work-
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connected anury or death protected by the opinion cited.

A 1awyer may accept employment from any orgamzat:.on,
such as an assocxatlon, club or trade organization, to
render- legal services in any matter in which the organi-
zatiod, ab an entity, is interested, but this employment
should not’ include the rendering of legal services to the
members of suchran orgam.zatlon in respec’c. to the:Lr 1n-
dividual aff‘alrs." o g e

The Legal Ethlcs Committee further mterprets the Supreme Gourt opinion

ag holding not in opposition to Canon 35 but in comcert therewith, The
pertinent language in Canon 35 relative to the matter before us is that
the legal services be rendered in a "matter in which the orgamzétn.on,

as an entity, is interested," and that the Supreme Court oplm.on merely
amplifies this to mean that an individualls affalrs requiring representa-
tion where the affairs are of interest to the group as a whole are not

in this light the individuwalls affairs alone bubt those of the organization
of which he is a member. Therefore, representation and legal adivece to
members of an orgamization having legal problems which are not connected

" wlth their membership in the organization is still prohibited under Canons

27 and 35 and should not be confused with the type of representation
spoken of by the United States Supreme Court in the Brotherhood of
Rallroad Trammen case, . ‘

Therei‘ore 1’0 is the opinion of this oomm:.ttee ’shat group practlce as such
is st.lll an ethlcally prohlblted activity,

» T

| 0p1nlon No, 5 of 1906 ._
T Soll(:}.tatlon of Per'sonal In;jury Clams ‘ -

In Oplnlons ¥No. 2 of 1961 and No, 10 of 1963 the Iegal Ethics Committee
of the Indiana State Bar Associabtion held that an attorney retained by

an insurance company to assert the insurance company's subrogation rights
would breach Canons 27 and- 28 of the Canons.of Professional Bthics if he,
by either letter or verbally, "nominally represents offering to represent!
a named insured "in a clam for personal 3.n,3urles EI‘I.Slnﬂ' oub of the same
accident,” . :

Since that time the American Bar Assoclationts Stemding Committee on FPro-
fessional Ethics has issued Informal Opinion No, 880 which effectively
reverses the earlier opinions of the Indiana State Bar Asscciation's
Legal Ethiecs Committee, - Following review of the p@smtlons taken by the
Awerican Bar Associabion and our own Committee's opimions in the past,

it has been determined by the Legal Ethics Committes that the opinion,

as adopted on Janvary 5, 1966 by the American Bar Association, be
adopted as the ofi‘101al pos:a.tlon of thls Associatiom,

The %mma.ti:ee quotes in 1ts entlrety Informal Opln:fmn No. 880 of the
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American Bar Associabion and adopts in its entirety the policy stated
therein:

"You have inquired whether language in a letter from an - ..
attorney representing an insurance company which has a
subrogation claim to the insured inquiring as to his in~-
tentions regarding his separate claim arising out of the
same incident constitutes solicitation in violation of
Canon 27, -Your inquiry obviously involves past conduct

(and we therefore answer it only because it eminates from

a bar assoclation in accordance with our ruvles of procedure)
as you enclose two form letters, one to be used where there
is a known loss in addition to the subrogatlon claim, the
other where no such additional loss is known., The pertinent
language from each follows: :

tPlease call me or stop at my office so that I may know
whether you wish to collect for your portion of this loss,
and so that I may lesrn from you all the cu‘cmnstances
surrounding this" acc:;.dent '

MY note from the file that your insurance fully covered
this loss, bubt it is possible that you may have sustained’

" an additional loss which was not covered by your insurance
. ‘policy, .I would, therefore, appreciate your phoning me or
‘stopping at my office so that I can learn what your plans

are in'regard to this loss. This would also give me an
opportunity to learn from you the circumstances surrounding
this accident,!?

"Situabions such as this, vihere the legltlmate activities
of the lawyer bring him naturally into contact with potential
sources of additional legal business, present a difficult
problem, He must be careful not to be put in the position
of soliciting that business; yet, if there is no conflict
of interest, there is nothing to prevent him from taking
it if i is freely offered, and frequently it is to his
and the client!s mutual advantage to do so, as it saves
the expense of the participation of an additvional attorney
in the case when one is already available who is already
thoroughly familiar with it. And, in any event, if he is. .
to represent bhe insurance _company properly, he mst in
any event approach the insvred in order to ascertain what
he knows about the facts of the accident, Also in most

if not all states a cause of action cannot be split, and
if the attorney brings suit upon the subrogation claim of
the insurance company, any subsequent separate claim by
the insured may be forever barred. It therefore becomes
necessary for the attorney to consult with the insured as
to his intentions in regard to any such separate claim
which he may have before suit can be brought,

"The problem therefore resolves itself into the question
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of the form which this approach to the insured should: -
take, As noted, it must contain no hint or inference
" of solicitation of representation of the insured apart
from the insurance company!s subrogation claim, This
is sometimes difficult to avoid, even when the attorney.
acts in the best of faith; and we believe that a reason-
able amount of leeway in the choice of appropriate lan~
guage should be allowed. We have examined the two form . ..
" letters which you submitted and we find nothing improper
in them, mainly because, conceding the necessity for the
attorney to know- the insured's intentions in regard to
his separate claim, we can think of no way in which the
inquiry could be expressed more acceptably, except that.
any such letter should contain the following language or .
similar language conveying the same thought:

MAlso, please advise me the name of your lawyer if you
wish to be represented by him for any part of the loss
not covered by the policy, or any other claim arising
out of the same accident.!”

Opinion No. 6 of 1966
Collection Notices Used By Attorney

The Legal Ethics Committee of the Indiana State Bar Association has
been requested to render an opinion concerning the form which collec-
tion notices may take when such forms are ubilized in the course of
representation for a creditor by an attorney authorized to practice
law in the State of Indiana.

Although the Canons of Professional Ethics and the opinions of the
American Bar Association's Cormittee on Professional Ethies certainly-
permit the threatening of a lawsuit against the debtor by an attorney,
the caveat contained in Canon 29 should at all times be adhered %o,
Under the heading "Upholding the Honor of the Profession Canon 29
states in part: .
e (the lawyer) should strive at all times to wuphold
the honor and to maintain the dignity of the profession
and to improve not only the law but the administration
of justice.®

Although Opinion No, 1 of the American Bar Association's Committee on
Professional Ethics related to solicitabtion, the language used in the
closing paragraph is quite appropriate to the subject matter before
this Committee, The opinion states that:

", + « it would ordinarily be unnecessary to refer to
the statements contained in such circulars or letlers,
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but ‘the particularly undignified character of the state-
metibs referred to in the question. submitted for the Com-
mittee's consideration justifies comment, Any conduct
that tends to commercialize or bring tbargain counter!
methods into the practice of the law, lowers the pro-
fession in public confidence and lessens its’ ablllty

_ to render efficiently that high character of service
to which the members of the profession are called.“

' The Gommittee holds that not only evil, but the appearance of evil, must
be avolded if the profession is to malntaln its pogsition of high publlc
regard. Any collection nobice which contains a threat to notify the
debtorts employer, should the debtor not pay, or which advises the debtor
of the possible cost of legal action should he not pay, would be con-
sidered unethical in that it has abt least the appearance of evil and
does in fact lower, in the minds of the public, the confidence which

the general public must have in the profe551on if the prof9331on is to
effectively acqult its responsibilivies to society,

~
v

®



