INDIANA STATE BAR ASSOCIATION
LEGAL ETHICS SUBCOMMITTEE
OPINION

NO. 1 OF 1979

ATTORNEY'S RIGHTS AND DUTIES
WHEN CLIENT COMMITS PERJURY

The Legal Ethics
Subcommittee
whether
an attorney
is either
court
that
his client
intends
perjury.

has been asked several
questions
concerning
compelled
or permitted
to reveal
to the
to commit or has committed
the crime of

The client
is subpoenaed
to testify
at deposition
in a civil
case alleging
.wrongful
business
transactions.
At a pre-deposition
conference
with the
attorney,
the client
reveals
that
he participated
with the defendants
in
the wrongful
business
transactions.
The attorney
advises
that such conduct
is criminal
conduct
and that
if that conduct
is admitted
at the deposition,
the client
undoubtedly
will
be made a party
defendant
to the civil
suit.
The attorney
further
advises
concerning
the law of perjury
and the client's
rights
under the circumstances
to refuse
to testify
about
the conduct.
The client
states
he will
wait to see what questions
are asked at the deposition.
At the deposition,
the client
testifies
falsely
denying
involvemen
in the wrongful
business
transactions,
testimony
which is contrary
to the
client's
statements
to the attorney
at the pre-deposition
conference.
The
client's
rights
to read,
change,
and sign the deposition
are preserved.
The Subcommittee's
tions
from this
opinions
follow:

time

opinion
is
forward.

requested
concerning
Those assumptions

five
assumed fact
and the Subcommittee's

situa-

Assumption
Number 1.
The attorney
advises
the client
that he may have
committed
perjury
and requests
that
the client
correct
the untruthful
answers
when the deposition
transcript
is submitted
for signature.
The
client
is non-committal
concerning
his intentions
in this
regard.
The
attorney
therefore
terminates
the attorney-client
relationship,
and the
deposition
transcript
is furnished
to the former
client.
The resolution
of many of these assumed fact
situations
turns
on this
question
of law:
At what point
in time has the client
committed
perjury?
The Subcommittee
is prohibited
by the Association
Bylaws from giving
opinions
on questions
of law.
It will
be assumed for purposes
of this
opinion,
however,
that perjury
has not been committed
at least
until
the deposition
transcript
is signed.
See Henry v. Hamilton,
7 Blackford
553 (1845) holding
that
". . . a witness
who has made an erroneous
statement
in giving
evidence,
but who subsequently
corrected
it,
is not guilty
of perjury
in making such
statement".
Also see annotation
commencing
at 64 A.L.R.2d
276 entitled
RECANTATION AS DEFENSE IN PERJURY PROSECUTION.
Under Assumption
Number 1,
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v

because
because
may not

it is assumed the client
has not already
committed
perjury,
and
he has not indicated
his intention
to commit perjury,
the lawyer
reveal
the facts
to the court
because
DR 4-101(B)(l)
states
that
reveal
a confidence
or secret
a lawyer
shall
not knowingly
6; his client"
except
when permitted'under
DR 4-101(C)
None of the
exceptions
apply,
including
exception
(3),
"The intention
of his client
to commit a crime
. . .'

A separate
question
remains
as to whether
the attorney
is permitted
to
make revelation.
Although
OR 7-102(B)
states
that
a lawyer
who receives
information
clearly
establishing
that
"this client
has, in the course
of
the representation,
perpetrated
a fraud
upon a person or tribunal
shall
promptly
call
upon his client
to rectify
the same, and if his client
refuses
or is unable
to do so, he shall
reveal
the fraud
to the affected
person
or tribunal,"
and although
the Supreme Court of Indiana
has not
adopted
the 1974 American
Bar Association
amendment
to this
Rule which
adds the words ". . . except
when the information
is protected
as a
.privileged
communication,"
it is the opinion
of the Subcommittee
that
the
ABA amendment
is simply
a clarification
of the Rule and that the Rule
should
be read as though
the amendment
were part of it.
The result
is
that
the attorney
is not permitted
to make revelation
under Assumption
Number 1.

cr,

Assumption
Number 2.
The lawyer
advises
the client
that
he may have
committed
perjury
and that
he should
correct
his untruthful
answers.
The client
states
he is not going
to correct
his testimony
and discharges
the attorney.
The lawyer
is not compelled
to make revelation
for the same
reasons
he is not compelled
to make revelation
under Assumption
Number 1
above.
However,
he is permitted
to make revelation
if he chooses because
under DR 4-101(C)(3)
a lawyer
may reveal
"the intention
of his client
to
commit a crime
and the information
necessary
to prevent
the crime."
Assumption
Number 3.
The client
advises
the attorney
the client
has retained
other
counsel.
The attorney
later
learns
the deposition
transcript
has been signed
without
change and filed
with the clerk.
Because the crime
of perjury
has now been committed
and can no longer
be prevented,
the
exception
of DR 4-101(C)(3)
no longer
applies.
Assumption
Number 4.
Instead
of denying
involvement
in the wrongful
business transactions
at deposition,
the client
testifies
he cannot
recall
anything
about the matter.
The deposition
transcript
is signed
without
change and filed
with the clerk.
The attorney
is not permitted
to make
revelation
for reasons
noted in the preceding
paragraph.
Assumption
Number 5.
The client
tells
the attorney
during
the pre-deposition
conference
he has no recollection
about the wrongful
business
transactions.
He so testifies.
After
the deposition,
he tells
the attorney
he did recall
the wrongful
business
transactions.
The attorney-client
relationship
is
terminated,
and the attorney
does not know whether
the deposition
transcript
has been corrected
or filed.
The attorney
may not make revelation
for the

I.

-

0

-3-

reasons
stated
in Assumption
Number
know whether
or not the former
client
the uncorrected
deposition
transcript.

1 above.
The attorney
will
commit perjury

does not
by signing

It should
be noted that
under all of these assumed fact situations,
the attorney
must withdraw
from representation
under DR 1-102(A)(4)
and under DR 1-102(A)(5)
immediately
upon determining
the client
not intend
to correct
the deposition
transcript.
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ATTORNEY'S

LISTING

The Legal
Ethics
Subcommittee
of
been presented
with the following

NO. 2 OF 1979

IN NOT-FOR-PROFIT

PROGRAM

the Indiana
State
fact situation:

Bar Association

has

XYZ Corporation
is an Indiana
Not-For-Profit
Corporation,
organized
to carry
on a significant
civic
activity
in a
To
raise
funds
for
the
civic
activity,
local
cormnunity.
the XYZ Corporation
solicits
associate
memberships
which
may be purchased
by individuals
for $50 and corporate
sponsorships
which may be purchased
by businesses
for
$500.

*

The Subcommittee
is asked whether
or not individual
lawyers
and law firms
may ethically
participate
in the sponsorship
program
and whether
or not
they (a) may accept
complimentary
tickets
to the civic
programs
which are
made available
to members and sponsors,
and (b) may permit
the use of their
individual
names or firm
names to appear on the sponsor's
page of the civic
activities
souvenir
program.
It would appear
to the Subcommittee
that the giving
lawyer
or by a law firm
to a charitable
organization
the receipt
of complimentary
tickets
is proper.

of a donation
is ethical,

by a
and that

We believe,
however,
that the listing
of the name of an individual
lawyer,
followed
by the designation
"lawyer"
or "attorney
at law" or the listing
of the law firm
name as a professional
sponsor
in the souvenir
program
is
of concern.
Although
certain
advertising
is now permitted
by Disciplinary
Rule Z-101,
there
has been no substantive
change in the prohibition
against
self-laudatory
statements
by the Code of Professional
Responsibility
and
by the Disciplinary
Rules since we issued
Opinion
No. 7 in 1965 in response
to a similar
inquiry.
At that
time we said:
"When a charitable
organization
solicits
an advertisement
from a lawyer,
the lawyer
must decline,
no
matter
how worthy
the charitable
purpose,
since
good motive
is no excuse
for a lawyer
engaging
in advertising."
Although
the 1965 Opinion
was couched
in terms of "advertising:
the underRevised
Ethical
Consideration
2-8 and
lying
concern
was "self-laudation."
2-8(A)
encourages
the lawyer
to avoid self-laudatory
statements.
Beyond
that,
amended Disciplinary
Rule 2-101(A)
continues
to preclude
a lawyer
from participating
in "any form of public
communication
containing
a
And even though
advertising
is permjtted
self-laudatory
. . . statement."
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under Disciplinary
as follows:

Rule

2-101(B),

"This
rule does not
fication
of a lawyer

Disciplinary

Rule

2-101(G)

provides

prohibit
limited
and dignified
identias a lawyer
as well
as by name:

1)

in political
status
is
a political

2)

in public
notices
when the name and profession
of a lawyer
are required
or authorized
by law
or are reasonably
pertinent
for a purpose
other
than the attraction
of potential
clients.

advertisements
germane to the
issue.

when
political

his

professional
campaign
or

to

reports
and announcements
of a bona
3) in routine
fide
business,
civic,
professional,
or political
organization
in which
he serves
as a director
or
officer.
4)

in

and on legal

5) in and on legal
legal
publications,
ments thereof."

documents
textbooks,
and in

prepared
treatises,
dignified

by him.
and other
advertise-

Subparagraph
(3) under DR 2-101(G),
does not appear
to create
any exception
under which an individual
or firm
sponsor
could be identified
as a lawyer
or as lawyers.
While DR 2-101(G)
refers
to the I'. . . identification
of
a lawyer
as a lawyer
. . .' and other
parts
of the Code of Professional
Responsibility
use the term "firm"
when referring
to a law firm,
we believe
that
since
the name of a law firm
is the term by which a group of lawyers
professionally
identify
themselves,
that
even omitting
the use of the
phrase
"attorneys
at law" after
the firm
name, is no different
than an individual
practitioner
specifically
identifying
himself
as an "attorney
at
law" or a "lawyer."
Thus, while
the introduction
to DR 2-101(G)
uses the
term "lawyer,"
it is our opinion
that the use of a firm
name is the
identification
of a lawyer
or group of lawyers
as lawyers.
It is our conclusion,
therefore,
that an individual
lawyer
solepractitionercould
have his name listed
in the program
OR 2-101 only if his name appears
without
the identification
law."
Since a law firm
name (hypothetically:
Smith and
it an identification
as lawyers
to the general
public
as
the phrase
"attorneys
at law" following
it,
we believe
a
not permit
its name to be included
in a sponsorship
list
gram's
souvenir
booklet.

Res Gestae

in a firm
or a
without
violating
"attorney
at
Jones)
carries
with
well
as without
law firm
should
in a civic
pro-
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ATTORNEYS' ADVERTISEMENTS IN
TELEPHONE DIRECTORY YELLOW PAGES

The question
advertising

presented
is whether
the language
used in
in the Indianapolis
telephone
yellow
pages

the attorney
is proper.

Effective
January
1, 1978, the Indiana
Supreme Court amended Canon 2 of
the Code of Professional
Responsibility
to permit
lawyer
advertising.
The amendment
permits
attorneys
to publicly
communicate
information
which
will
help potential
legal
consumers
locate
appropriate
legal
ass'stance.l
h however,
-The strict
prohibition
against
solicitation
continues
in effect,
coupled
with new strict
prohibitions
against
anti-consumer
behavior,
e.g.
false
and misleading
adyertising,
bait
and switch
pricing,
and shoddy,
ill-performed
services.
The amendment
details
the permitted
media,
geographical
scope of coverage,
style
of communicat'on
(must be "dignified"),
and the information
content
4 Fees charged
of the advertising.
must be the same as fees advertised.5
Fees advertised
cannot
be changed
until
the times stated
in the rule
have
elapsed.6
For yellow
page advertising,
the period
is one year.'
Public
communication
by lawyers
permitted
before,
the amendment
is still
permitted.
Lawyers may not compensate
the media for professional
publicity
in a news item.g
One of the permitted
subjects
which lawyers
may include
in advertising
is
"one or more fields
of law in which the lawyer
or law firm
practices,
using
commonly accepted
and understood
definitions
and descriptions
or to the
extent
authorized
under DR Z-105."IO
DR 2-105 limits
the use of the term
"specialist"
to patent,
trademark,
and admiralty
practice.
Indiana
does
not recognize
other
"specialists."
Consequently,
"one or more fields
of
law" implies
not that
the lawyer
has certified
expertise
in the subject,
but merely
that
the lawyer
regularly
handles
cases involving
that
subject.
The lawyer's
freedom
to state
"fields
of practice"
is limited
further
by
Canon 6 of the Code, which requires
a lawyer
to represent
a client
competently.
DR 6-101 prohibits
a lawyer
from handling
a case he is not
competent
to handle
without
competent
assistance,
from failing
to adequately
prepare
a case, or from neglecting
a legal
matter
entrusted
to
him.
A proper
information
a

lawyer
advertisement
in
about
office
operation,

the

telephone
relevant

yellow
pages can include
biographical
information

.

a

.
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about
the law er, a description
of the practice,
and permitted
fee
information.lr
These categories
of information
enable
the potential
legal
consumer
to know which lawyers
handle
particular
types of problems,
how long the lawyer
has been in practice,
when and where the services
can be obtained,
how much they cost,
and whether
or not credit
card
payment
is acceptable.
This information
will
help consumers
sort out the mix-up
of needs and
services.12
The new approach
depends f r its effectiveness
upon
73 make a proper
assisting
people
with no legal
selection
of
training
legal
services.
The permitted
media,
geographical
scope,
timing,
changes,
style,
and content
are all directed
toward
helping
the consumer,
while
maintaining
the dignity
of the legal
profession.

+

Improper
characteristics
of a lawyer
advertisement
in the telephone
yellow
pages would include
advertisements
which are merely
self-laudation
of the
lawyer,14
or are "excessive
in content,
volume,
scope,
and frequency."15
Advertisements
may not unduly
emphasize
irrelevant
biographical
information.
'Advertisements
giving
generalized
advice
and "normal
fees"
are misleading
if the information
is to be used for application
to individual
legal
matters.16
Attorney
advertising
may not emphasize
the ingenuity
of the
attorney,
as opposed
to the justice
of the claim.17
Improper
features
would also include
advertising
which is unreliable,
inaccurate,
extravagant,
brash,
or which appeals
to fear and emotion.
Just as
soliciting,
barratry,
champerty,
and maintenance
have long been prohibited
to protect
the dignity
of the profession
and public
trust
of the law and
legal
institutions,
so "competitive"
advertising
is not permitted
for
lawyers.18
The purpose
of the amendment
is to help consumers
find
appropriate
legal
services,
not to direct
legal
problems
to the lawyer
Lawyers cannot
use "hype"
to
with the biggest
advertising
campaign.
promote
their
practices.
The attorney
advertising
in the Indianapolis
telephone
yellow
pages can be
grouped
into three
categories:
one line
listings,
small
boxes,
and large
boxes.
Most of the lawyer
yellow
page advertising
consists
of one line
listings.
These advertisements
give only the lawyer's
name, address,
and
One line
listings
give the consumer
the bare minimum
telephone
number.
information
necessary
to contact
the lawyer.
Such advertising
gives
the
consumer
no information
which would narrow
the legal
services
available
to that which
is appropriate
to his problem.
A few listings
give the lawyer's
name in bold face type.
This practice
serves
merely
to focus attention
on
that
particular
lawyer.
Those yellow
pages contain
32 small
box ads.
Most of the advertisements
are helpful.
They give information
about fields
of practice,
foreign
language
fluency,
office
hours,
consultation
fees charged
if any, number
of years
in practice,
other
jurisdictions
where licensed,
prior
relevant
public
offices
held,
and membership
in relevant
legal
professional
associations.
A few small
box advertisements
contain
nothing
more than the
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attorney's
name, address
and telephone
number.
This minimal
information
could be presented
in a one line
listing.
Placing
it in a box ad form
with blank space surrounding
the information
does nothing
to aid the
consumer's
decision.
It serves
only to focus attention
on the attorney.
The yellow
pages contain
8 large
box ads.
One advertisement
in particular
deserves
conunent because
it exhibits
several
of the problems
sought
to be
avoided
by the amendment
to Canon 2.
It contains
minimal
consumer
inforThe advertisement
does not explain
what it means by "reasonable
mation.
fees."
This statement
is misleadingly
competitive
because DR Z-106
requires
all attorneys
to charge
"reasonable
fees."
Nor does this
advertisement
state
which
"legal
problems"
the firm
handles.
Again,
all
attorneys
handle
legal
problems.
The same firm
has two other
advertisements
on another
page.
One is another,
smaller
box advertisement.
This firm's
distinctive
advertising
is improper
because
it does not assist
a potential
legal
consumer
in making an informed
decision
about
legal
services.
Further,
the use of the trade
name "Indianapolis
Legal Clinic"
could mislead
the
-consumer
to believe
it is a government
or public
service
legal
organization,
when in fact
it is a private
law firm.
The use of a trade
name is
prohibited
by DR 2-102
(B).
The number of times the firm's
advertising
appears
in the yellow
pages is excessive;
once should
be enough to inform
the consumer.
The content
and style
of the advertising
by this
firm
is
directed
more toward
self-laudation
than consumer
assistance.
Another
large
box advertisement
is questionable
because
it
emphasizes
"Divorce"
over'tiills"
and "Bankruptcy"
fields
of practice.
This
style
could
imply
to the untrained
consumer
that
the firm
is holding
itself
out as having
a special
competence
in divorce
that
is greater
than its
level
of competence
in other
fields.
Would this
consumer
believe
that
the
firm
"specializes"
in divorce
from seeing
this
ad?
Box advertising
containing
special
line
borders,
distinctive
script
type,
and bold face type
are questionable
as containing
"pictorial
matter"
prohibited
by OR 2-101
(B).
It is Indiana
Bell Telephone
Company's
policy
in ,accepting
advertising
from
attorneys
that
the advertisement
will
be accepted
for publication
unless
it
*is directly
contrary
to the Indiana
Supreme Court's
rules.
Each lawyer
is
personally
responsible,
however,
for the propriety
of his advertising;
just
because
the telephone
company will
accept
it does not afford
a defense
to
a charge
of unethical
advertising.
The lawsuit
filed
against
Indiana
Bell and the Indiana
Supreme Court for
refusing
to accept
an attorney
advertisement
was dismissed
by the U. S.
District
Court for failure
to state
a claim
under 28 U.S.C.
§ 1983.
The
Court
noted in its opinion
that
Bates v. State
Bar of Arizona,
(1977)
433
U. S. 350, protects
the consumer's
right
to have information
disseminated
about
available
legal
services;
Bates does not afford
". . . attorneys
a
constitutional
right
to a financmain
through
a competitive
advantage
by way of advertisements."19
The Bates

decision

and subsequent

response

from

the

states

will

aid

the
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@

consumer
in finding
appropriate
legal
assistance.
The Supreme Court found
that
the vast majority
of American
citizens
do not have meaningful
access
to the legal
system because
they do not know how to find
appropriate
legal
In permitting
attorneys
to make
assistance
they feel
they can afford.20
selected
information
available
to consumers,
a strain
has been created
on the traditional
discipline
protecting
the dignity
of the profession
from the unseemly
scramble
for customers
common to the market
place.
publicized
consumer
information
is in
The distinction
is clear,
however:
the public
interest;
competitive
advertising
is prohibited.
The new
approach
looks
to lawyers
to provide
the necessary
decision-making
information
for consumers
(untrained
in the law and distrusting
of lawyers)
to
be better
able to find
the legal
help they need.
It is in the lawyer's
professional
interest,
as well as in the lawyer's
financial
interest,
to
limit
public
communication
to that which will
assist
the legal
consumer.
The best advertising
is that which brings
the client
to the particular
lawyer
who can help him.
The worst
advertising
is that which seeks to
manipulate
or deceive
the client
into
picking
a lawyer,
for no other
-reason
than high impact
advertising.21
The Subcommittee
wishes
to emphasize
opinion
are applicable
to attorneys'
Those principles
are not limited
to
yellow
pages alone.

that
the principles
stated
in this
advertisements
in all
permitted
media.
advertisements
in telephone
directory

1.

OR Z-101 (B), Code of Professional
Responsibility
Law, C0ur.t Rules,
Book 2, Appendix,
Ind. Ann.

2.

DR 2-103;
DR 2-104;
In re Stivers
(1973)
a letter
soliciting
businessviolates
year suspension
from practice.)

3.

DR Z-101

(A)

as amended

4.

DR 2-101

(8)

(I)

5.

OR Z-101

(D)

6.

DR Z-101

(E)

7.

Id.

8.

DR Z-101

(G)

9.

DR Z-101

(H)

10.

DR 2-101

(B)

11.

EC 2-8

(2)

- (24).

l/1/78.

for
Stat.

Attorneys
at
(1973)
(as amended).

292 N.E. 2d 804, 807 (Sending
DR Z-101 (A) and warrants
a one

I.

Ir
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.,

(Footnotes,

continued)

12.

EC 2-7

13.

EC 2-8

14.

EC 2-8

.15.

EC 2-8

(A)

16.

EC 2-8

(B)

17.

fi.

18.

Dickerson

(6)

v.

Indiana

No. IP 77-520-C,

0'

at

Bell Telephone
page 3.

Co.

(S.D.

Ind.,

Sept.

16,

1977)

19.

Id.

20.

Bates v. State
Bar of Arizona
(1977)
433 U.S. 350, 376
("'70%
of our population
is not being
reached
or served
adequately
by the legal
profession.'")
(quoting
from ABA, Revised
Handbook
on Prepaid
Legal
Services
2 (1972))

21.

The -Bates decision
has received
wide comment in the law journals:
91 Harv.
L. Rev. 198 (1977);
77 Colum.
L. Rev. 898 (1977);
55 Denv. L. J. 103 (1978);
23 N.Y.L.S.L.
Rev. 763 (1978);
18 Santa Clara L. Rev. 818 (1978);
30 U. Fla.
L. Rev. 479 (1978);
1978 Wise. L. Rev. 297; 9 Loyola
U. L. J. (Chicago)
477 (1978);
29 S.C.L.
Rev. 457 (1978);
9 Tex. Tech. L. Rev. 295 (1977-78);
24 Loyola
L. Rev. 164 (1978);
37 Md. L. Rev. 350 (1977);
54 N. D. L. Rev. 253 (1977);
5 Ohio North.
L. Rev. 153 (1978);
11 Creighten
L. Rev. 577 (1971);
38 La. L. Rev. 259 (1977);
46 U.M.K.C.
L. Rev. 317 (1977);
14 Wake Forrest
L. Rev. 160 (1977);
9 St. Mary's
L. J. 368 (1977).
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LAW CLERKS AND ANNUAL REGISTRATION

The Legal

9

Ethics

Subcommittee

has been

asked

several

FEE

questions,

viz:

1.

An appellate
judge's
law clerk
has been admitted
to practice
in Indiana
but has never performed
any of the traditional
functions
of a lawyer.
The law clerk
files
an affidavit
with the Clerk of the Supreme Court,
pursuant
to A.D.R.
23,
8 21(b)(l),
stating
that
he is not engaged
in the practice
of law and therefore
is not required
to pay the $25.00
annual
registration
fee.
Under the Supreme Court's
ruling,
is the law clerk
"automatically
suspended"
from the practice
of law?
Is he subject
to sanctions
for the "unauthorized
practice
of law"?
If so, what sanctions
may be imposed?

2.

An appellate
judge's
law clerk
is a student,
not certified
to practice
under A.D.R.
2.1.
This law clerk
performs
the same functions
as another
appellate
clerk
who has been
admitted
to practice
in Indiana
but who has never performed
any of the traditional
functions
o,f a lawyer.
Is the law
student
engaged
in the "unauthorized
practice
of law"?
If
so, should
the attorneys
associated
with appellate
courts
fulfill
the duties
set forth
under Canon 3 of the Code of
If not,
upon what rational
basis
Professional
Responsibility?
does the distinction
rest,
as between
law clerks
who are
students
and law clerks
who are lawyers
(neither
of whom
have performed
any of the traditional
functions
of a lawyer)?

3.

A lawyer
who have never performed
any of the traditional
functions
of a lawyer
becomes employed
as law clerk
to a
federal
judge who sits
in Indiana.
Law clerks
to federal
judges
are employed
by the Administrative
Office
of the
United
States
Courts
and are specifically
prohibited
by
federal
statute
from engaging
in the practice
of law.
28
U.S.C.
§ 607.
Does the law clerk's
filing
of an affidavit
pursuant
to A.O.R.
23, 8 21(b)(l)
and failure
to pay the
annual
registration
fee subject
him to sanctions
for engaging
in the "unauthorized
practice
of law"?
If so, what
sanctions
may be imposed?
If not,
upon what rational
basis
does the distinction
between
federal
law clerks
and state
appellate
law clerks
rest?

The Subc ,ommittee

is

prohibited

by Association

Bylaws

from

giving

opinions

on
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The applicant
for this
opinion
submitted
with the
questions
of law.
request
a copy of a letter
received
from Chief Justice
Richard
M. Givan,
dated October
13, 1978, which indicates
that a law clerk
who has been
admitted
to practice
of law within
the meaning
of Rule A.D. 13,
Section
VIII,
while
so employed
is required
to pay the $25.00
registration
fee.
Since there
has not been any legal
challenge
to the
aforesaid
ruling,
the Subcommittee
must accept
same as a correct
statement
of law.
The first
question
is whether
an appellate
judge's
law clerk
who has
been admitted
to practice
in this
state
and who violates
the aforesaid
rule
may be subject
to discipline.
It should
be noted that
the failure
to pay just
debts may be a valid
ground
for disciplinary
action
against
an attorney,
provided
the attorney's
conduct
in this
regard
is of such
a nature
so as to involve
moral turpitude
and his actions
tend to bring
the Bar into
general
disrepute,
(KY. Opinion
E-19,
November,
1963).
Quite
recently
the Florida
Supreme Court upheld
the Board of Bar Examiners
determination
that
a Bar applicant
who exercised
his legal
right
to file
-a voluntary
petition
for bankruptcy
in order
to discharge
his debt from
which
he had funded
seven years
of educational
training,
lacked
good moral
character
so as to qualify
him to be admitted
to the Bar, Florida
Board of
Bar Examiners
(1978)
364 So. 2d 454.

a

DR 1-102(A)(3)
states
that
a lawyer
should
not "engage
in illegal
conduct
involving
moral turpitude."
Under these circumstances
the law clerk
in
question
should
comply with the Chief
Justice's
ruling
until
such time
as the same be lawfully
set aside.
It has been held that
a lawyer,
whether
acting
in his professional
capacity
or otherwise,
is bound by
applicable
disciplinary
rules
of the Code of Professional
Responsibility,
see ABA Formal Opinion
336 (June 3, 1974),
citing
as authority:
In re Wilson
(1966)
247 Ind. 487, 216 N.E. 2d 555; note,
"Disbarment:
Non-Professional
Conduct
Demonstrating
on Fitness
to Practice,"
43 Cornell
L.Q. 489 (1958).
In the cited
Indiana
Supreme Court Disbarment
Case discipline
was imposed
against
an attorney
who,while
serving
as a member of the City Common Council,
received
money from companies
doing business
with the city
and our court
rejected
the defense
that
the practice
being a part of the political
system
justified
the attorney
for receiving
bribes
and political
funds in that
manner.
Since that
time other
authorities
have advocated
a similar
view;
see Smith,
"The Bar and Watergate:
Conversation
with Chesterfield
Smith"
1 Hast.
Const.
L.Q. 31 (1974);
Topinka,
"Problems
of Professional
Responsibility
for the Attorney
Acting
in a Nonlegal
Role"
17 NHBJ 153 (1976).
In addition,
it should
be noted Article
7, Section
4, of the Indiana
Constitution
grants
the Supreme Court original
jurisdiction
in Admission
to the Practice
of Law; Discipline
or Disbarment
of those Admitted;
and the
unauthorized
practice
of law.
Although
our Supreme Court has not chosen
to integrate
our Bar, it is fairly
clear
that
it would have such inherent
power,
see Trumbull,
Materials
on the Lawyer's
Professional
Responsibility
121-139
(1957).
It has been held that
the United
States
Constitution
permits
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a state
to condition
the right
to practice
law upon membership
in an
integrated
bar association
and require
the members to pay reasonable
annual
dues, Lathrop
v. Donohue
(1961)
367 U.S. 280, 6 L.E. 2d 1191,
81 Sup. Ct. 1926.
Some Supreme Courts
have chosen to limit
the objectives
of integrated
Bar and to impose compulsory
dues for very limited
objectives.
For example
the Virginia
Supreme Court
upheld
such dues in order
to finance
participation
in a program
of continuing
legal
education,
to
publish
Bar news and tp employ counsel
and prosecute
suits
to enjoin
unauthorized
practice
of law, Button
v. Day (1963)
204 Va. 547,
132 S.E. 2d 2.92.
One critic
of the integrated
(unified)
state
bar
concept
has summarized
various
authorities
which would term compulsory
membership
dues in an integrated
state
bar as a license
fee or occupational
tax,
Reynolds,
"Compulsory
Bar Dues in Montana:
Two (And A Half)
Challenges"
39 Mont.
L. Rev. 268 at 270 (1978).
If one views the annual
registration
fee imposed
by the Indiana
Supreme Court in order
to fund
it is clear
that an attorney
its disciplinary
activities
as such a levy,
is under an obligation
to pay all just
taxes as any other
honest
man,
see
ABA Informal
Opinion
C-466 (July
26, 1961).
With respect
to the second question
raised,
it is clear
that only
attorneys
are subject
to discipline
until
such time as the Indiana
Supreme Court requires
law students
to pay an annual
registration
It should
be noted
that
on the basis
fee,
this
question
would be moot.
of the aforesaid
authority
if a law clerk
were guilty
of unauthorized
conduct
in violation
of the Code of Professional
Responsibility
the same
could
be taken into
consideration
at the time a petition
for admittance
to the Bar is filed.
With respect
to the third
question
of whether
a law clerk
to a federal
the question
does not set forth
judge must pay the annual
license
fee,
Rule
whether
such law clerk
is licensed
to practice
law in this
state.
A.D. 23, § 21 (A) does indicate
that each attorney
who is a member of
the Bar of the Indiana
Supreme Court
is subject
to the registration
fee.
Since no specific
exemption
for federal
judge
law clerks
is set out,
it
would appear
that
the answer to Question
#l would be equally
applicable
here,
too,
unless
there
be some exemption
carved
out by federal
law,
see Matter
of Abrams (3d Cir.
1975) 521 F. 2d 1094, cert.
den. 429 U.S.
1104; Cowen v. Calabrese
(Cal.
App. 1964) 41 Cal. Rptr.
441, 11 ALR 3d
903.
In any event
it
equally
clear
that
a violation
of the Code of
Professional
Responsibility
by either
a registered
or unregistered
federal
court
law clerk
could
be taken
into consideration
at an appropriate
time before
an appropriate
forum,
C.F. Martin-Trigona
V. Underwood
(7th Cir.
1975) 529 F. 2d 53 at 35.
It is submitted
that
the above answers
are completely
consistent
with
and in harmony with the spirit
of EC l-4 which requires
a lawyer,
upon
request,
to serve on and assist
committees
and boards
having
responsibility
for the administration
of the Disciplinary
Rules,
as well
as,
EC 9-l which suggests
that
a lawyer
should
promote
a public
confidence
in our system and in the legal
profession.
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PROSECUTING ATTORNEY CONFLICTS

The Legal Ethics
Subcommittee
been requested
to issue
its
these facts:
prosecutor
to file
suit
as a defendant

of the Indiana
State
Bar Association
opinion
on possible
conflicts
arising

1.

A full-time
plaintiff
and names

2.

The suit
of such

3.

The suit
at issue
arose out of the action
by a police
officer
of
the city
in question,
who while
performing
an arrest
of the plaintiff
allegedly
employed
excessive
force
in the performance
of his duties
and willfully
and wantonly
disregarded
plaintiff's
civil
rights.

was venued
county
acts

of
in

a particular
county
is
the local
circuit
court
the city
in which he is

has
from

to an adjacent
county
as local
counsel
for

retained
by a
of the county
the prosecutor.

where the
the plaintiff.

prosecutor

a
The threshold
issue
is whether
the prosecutor
is entitled
to practice
law
while
at the same time serving
as a prosecutor
for the county.
The county
in which plaintiff's
counsel
resides
falls
in the eighth
judicial
class.
Pursuant
to I.C.
33-14-7-19.5
the prosecutor/plaintiff's
counsel
is not
prevented
from practicing
law.
The next question
is whether
a conflict
exists
because plaintiff's
counsel
is both the prosecutor
and is suing the city
in which
he is the prosecutor
in a civil
cause of action
which involved
a police
officer
who allegedly
employed
excessive
force
in the performance
of his duties
in making an
arrest.
A conflict
exists
under the circumstances
present
prosecuting
attorney
and his deputies
are members
tional
Judicial
System and are representatives
of
See Indiana
Legal
Ethics
Opinion
No. 2 of 1972.

in this
case.
The
of the State
Constituthe State
of Indiana.

This conclusion
is reinforced
by Canon 5 which provides
that:
"A lawyer
should
exercise
independent
professional
judgment
on behalf
of a client."
In construing
this
Canon EC 5-1 insists
that
the lawyer's
judgment
should
be exercised
within
the bounds of law solely
for the benefit
of his client
and free of compromising
influences
and loyalties.
The lawyer's
personal
interests,
those of other
clients,
nor the desires
of third
persons
should
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be permitted
to dilute
his loyalty
to his client.
In the instant
case
the prosecutor
no doubt has strong
loyalties
to the police
and city
government
of which he is a part.
He will
be working
closely
with the
police
in discharging
his official
duties.
Representing
a client
who
is suing a police
officer
for excessive
use of force
raises
the
possibility
that
the lawyer's
loyalties
could be diluted.
It further
~poses a risk
to future
cooperation
between
the police
and prosecutor.
Dismissal
of the individual
policeman
as a party
defendant
does not
eliminate
the ethical
difficulties
posed.
Finally,
the
of impropriety

considerations
under Canon

raised
in this
9.
See EC 9-l

matter
create
and 9-2.
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PROSECUTING ATTORNEY CONFLICTS

The Legal
Ethics
Subcommittee
of the Indiana
been requested
to issue an opinion
on possible
these questions:

State
Bar Association
has
conflicts
in response
to

1.

Whether
a prosecuting
attorney
civil
clients
in their
litigation
out of an automobile
accident,
also the subject
of prosecution

or his deputy
may represent
of civil
claims
arising
against
a defendant
who is
out of the same.occurrence.

2.

Whether
presuming
that
a conflict
does exist,
may the prosecutor
and his deputy
withdraw
from the civil
representation
and continue
to prosecute
the criminal
charges
against
the defendant;
or would the circumstances
necessitate
the appointment
of a
special
prosecutor
in order
to avoid the appearance
of
impropriety.

Prior
to his election
the prosecutor
involved
in this
matter
and his deputy
represented
separate
civil
claimants
in an automobile
accident
against
the
defendant
who was the subject
of a criminal
action
arising
out of the
automobile
accident.
The prosecutor
and his deputy
came into office
and
were responsible
for prosecuting
the defendant.
After
his election,
the
prosecutor
withdrew
from representation
of the civil
claimants
and requested
that his deputy
do likewise
because
of what appeared
to be a
conflict.
The prosecutor
also petitioned
for a special
prosecutor,
but
his petition
was denied
by the court.
The first
issue
to be resolved
is whether
based
exists
because
the prosecutor
represents
plaintiffs
against
a defendant
who is also being prosecuted
arising
out of the same action.

upon
in

these facts
a conflict
in a civil
action
a criminal
action

Unquestionably,
a conflict
exists.
Canon 5 provides
that:
"A lawyer
should
exercise
independent
professional
judgment
on behalf
of a client."
EC 5-1
insists
that
the lawyer's
judgment
should
be exercised
within
the bounds of
law solely
for the benefit
of his client
and free of compromising
influences
and loyalties.
Here it is evident
that
there
will
be conflicting
loyalties,
and that
the lawyer
will
be unable
to exercise
his judgment
without
dilution
of his loyalties
to his civil
clients.
There
e

is

also

a violation

of

DR 9-101(B)

which

states

that:
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"A lawyer
shall
not accept
which he has had substantial
public
employee."
The answer to the second question
first.
Because of the conflicting
impropriety,
a special
prosecutor

private
employment
in
responsibility
while

posed follows
from
loyalties
and the
should
be appointed.

a matter
in
he was a

the answer
appearance

Res Gestae
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rules
and
to prepare
paid for

NO. 7 OF 1979

INVOLVING

PUBLIC

AGENCY

Ethics
Subcommittee
is presented
with the following
hypothetical:
XYZ is asked by a City Civil
Rights
Commission
to draft
certain
regulations
governing
the Commission's
work and procedures,
and
a city
ordinance
prohibiting
discrimination.
The Firm will
be
its work.

In the past,
the Firm XYZ has represented
clients
before
the Commission
-and wishes
to continue
to do so.
We are asked whether
or not a lawyer
from Firm XYZ may ethically
represent
the following
three
hypothetical
clients:
I.

II

III

Client
A has a pending
matter
before
the Commission,
and representation
was undertaken
by the Firm before
it was asked by the Commission
to assist
in the
drafting
of a new ordinance
and new rules
and
Any rules
which are promulgated
will
regulations.
be prospective
in application
and have no bearing
on the case of Client
A.
Client
6, a future
client,
will
appear
before
the Commission
defending
against
a charge
of
discrimination
within
the framework
of the new
ordinance
and the new rules
and regulations
of
the Commission.
Client
C, a future
client,
will
not only appear
before
the Commission
and defend
against
a charge
of discrimination,
but expects
to attack
the
legality
of the rules
and regulations
that
have
been adopted
by the Commission.

The Subcommittee
believes
a lawyer
may ethically
continue
the representation
of Client
A, providing
the lawyer
is convinced
that
there
are no unusual
factors
which might
impair
his independent
professional
judgment,
result
in the disclosure
of client
secrets,
or create
anappearance
of impropriety.
The representation
of Client
B poses a somewhat
more complex
ethical
problem
in at least
two respects.
First,
although
the attorney-client
relationship
has terminated
between
the attorney
and the Commission,
EC 4-6 requires

. .

1
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that
"the obligation
of a lawyer
to preserve
the confidences
and secrets
of his client
continues
after
the termination
of his employment."
Further,
EC 4-5 requires
that
a lawyer
"should
not use information
acquired
in the
course
of the representation
of a client
to the disadvantage
of the
client,
and a lawyer
should
not use, except
with the consent
of his client,
after
full
disclosure,
such information
foK his own purposes."
(emphasis
added)
The Subcommittee
believes
the emphasized
language
includes
the use
of such information
for the benefit
of a subsequent
client.
Although
the
benefits
of experience,
previous
research
and prior
representations
may
inure
to the benefit
of subsequent
clients
without
ethical
consequences,
the Subcommittee
is of the opinion
that
any information
obtained
by the
attorney
about the Commission
or its operation
which would not have been
known or revealed
to the attorney
but for the attorney-client
relationship,
and which
information
is not available
to the public
at large,
cannot
ethically
be used for the benefit
of the lawyer
himself
or for
the benefit
of a subsequent
client
without
the consent
of the former
client,
the Commission.

a

-Second,
Canon 5 calls
upon a lawyer
to exercise
independent
professional
judgment
on behalf
of a client.
As an architect
of the rules
and regulations
of the Commission,
and of the ordinance
prepared
on behalf
of the
Commission,
the lawyer
may have a predisposition
toward
the fairness,
Such
merit,
and validity
of a charge
emanating
from the Commission.
predisposition
may make it difficult
for a lawyer
to defend
a client
Ethical
Consideration
5-2
charged
with wrongdoing
by the Commission.
provides
that
"a lawyer
should
not accept
proffered
employment
if his
or there
is a reasonable
probability
personal
interests
or desires
will,
that
they will,
affect
adversely
the advice
to be given or services
to
be rendered
the prospective
client."
We are led to the conclusion
that while
representation
of Client
B may not
be, per se, unethical,
such representation
should
be undertaken
otily,after
careful
consideration
of the possible
conflicts
and after
full
disclosure,
where appropriate.
It is the Subcommittee's
judgment
that
it is unethical
for a lawyer
to
attack
his own draftsmanship
and that,
therefore,
a lawyer
should
not
represent
Client
C. ABA formal
opinions
have held,
for example,
that
an
attorney
who drafts
a will
cannot
later
attack
it on behalf
of a legatee
and that an attorney
who does legal
work in connection
with a municipal
bond
issue,
may not subsequently
attack
the validity
of the bonds.
(see ABA
Formal Opinions
#64 and 1171)
In conclusion,
the Subcommittee
believes
that
representation
of Client
A
is proper,
barring
the appearance
of problems
which are set out above.
The Subcommittee
believes
there
are potentially
ethical
problems
with
the
representation
of Client
B, and that
such representation
should
be undertaken only after
a careful
review
of the facts,
and the Subcommittee
finds
that
the representation
of'client
C would be unethical.

Res Gestae

- February,
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WITH CITY

A former
assistant
city
attorney,
now employed
has asked the Legal Ethics
Subcommittee
whether
is present
under the following
circumstances:

in a private
a conflict

law firm,
of interest

1.

The firm with which this
attorney
has been associated
since
January
2, 1979, represents
a class
of apartment
owners who sued the city
in 1969 over the city's
failure
to extend
refuse
collection
services
to the class.

2.

The attorney
was employed
by the law department
of the city
from June,
1973, to December,
1978, and during
his tenure
with
the city,
he did some research
regarding
the class
suit,
prepared
some pleadings
and participated
in some hearings
on
the question
of damages in the suit.
However,
he never had
primary
responsibility
for the conduct
of the suit,
and he
never made any decisions
as to the city's
overall
strategy
regarding
it.
He took no part at all in the conduct
of the
suit
after
August,
1977.

3.

The apartment
owners'
has not and will
not
the suit.

4.

The city
trial
of

5.

The attorney,
while
was deeply
involved
annexation
ordinance.

suit
take

is still
any part

has now requested
a remonstrance
to
with
with

The question
for consideration
the city
in the annexation
suit
ment owners in the suit
against
terest
for the firm.

pending,
but
in his firm's

the firm
to
an annexation

the
the

department
preparation

the attorney
conduct
of

represent
it
ordinance.

in

the

of law of the city,
and passage
of this

is whether
the firm's
representation
while
continuing
to represent
the
the city
represents
a conflict
of

of
apartin-

The intent
of the Code of Professional
Responsibility
and the Canons of
Professional
Ethics
is to avoid
those situations
in which counsel's
loyalty
to one client
may be impugned
by the counsel's
conflicting
interest
or loyalty
to an outside
influence
or to another
client.
An
attorney
cannot
pursue one client's
interests
with the requisite
zeal
when his duty to another
client
requires
action
which is adverse
to the
interests
of the first
client.
See EC 5-14 through
EC 5-16 which state:

.
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"EC 5-14
Maintaining
the independence
of professional
judgment required
of a lawyer
precludes
his acceptance
or continuation
of employment
that will
adversely
affect
his judgment
on behalf
of or dilute
his loyalty
to a client.
This problem arises
whenever
a lawyer
is asked to represent
two or more
clients
who may have differing
interests,
whether
such interests be conflicting,
inconsistent,
diverse,
or otherwise
discordant.
"EC 5-15
If a lawyer
is requested
to undertake
or to continue representation
of multiple
clients
having
potentially
differing
interests,
he must weigh carefully
the possibility
that
his judgment
may be impaired
or his loyalty
divided
if he accepts or continues
the employment.
He should
resolve
all
against
the propriety
of the representation.
A lawyer
should
never represent
in litigation
multiple
clients
with
differing
interests,
and there
are few situations
in which
he would be
justified
in representing
in litigation
multiple
clients
with
potentially
differing
interests.
If a lawyer
accepted
such
employment
and the interests
did become actually
differing,
he
would have to withdraw
from employment
with likelihood
of resulting
hardship
on the clients;
and for this
reason
it is preferable
that
he refuse
the employment
initially.
On the other
hand, there
are many instances
in which a lawyer
may properly
Serve multiple
clients
having
potentially
differing
interests
in matters
not involving
litigation.
If the interests
vary
only slightly,
it is generally
likely
that
the lawyer
will
not
be subjected
to an adverse
influence
and that
he can retain
his
independent
judgment
on behalf
of each client;
and if the interests become differing,
withdrawal
is less likely
to have a disruptive
effect
upon the causes of his clients.
"EC 5-16
In those instances
in which
a lawyer
is justified
in
representing
two or more clients
having
differing
interests,
it
is nevertheless
essential
that
each client
be given the opportunity
to evaluate
his need for representation
free of any potential
conflict
and to obtain
other
counsel
if he so desires.
Thus before
a lawyer
may represent
multiple
clients,
he should
explain
fully
to each client
the implications
of the common representation
and should
accept
or continue
employment
only if
the clients
consent.
If there
are present
other
circumstances
that Imight cause any of the multiple
clients
to question
the
undivided
loyalty
of the lawyer,
he should
also advise
all the
clients
of those circumstances".
Canon
should

9 of the Code of Pro-fessional
avoid even the appearance
of

DR 9-101
(6) states
that
a matter
in which he had
lic employee.

a lawyer
substantial

Responsibility
professional

shall

not accep.t
responsibility

states
that
impropriety.
private
while

a lawyer

employment
in
he was a pub-
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As stated
in Opinion
No. 5 of 1975, Canons 4, 5, and 9 impose a strict
course
of conduct
requiring
that
if there
is any doubt concerning
the
conflict
of interests,
the problem
should
be resolved
by the attorney
declining
to accept
employment
which creates
the conflict.
Similarly,
in Opinion
No. 2 of 1965,
representing
a plaintiff
against
the
duty and the appearance
of impropriety.

a city
a,ttorney
city
by reason

was prohibited
of a conflict

from
of

In Opinion
No. 2 of 1978, it was the opinion
of the Subcommittee
that
a
law firm
cannot
and should
not undertake
the representation
of a bank
in its dispute
with the law firm's
former
client
where members of such
law firm were privy
to information
of such former
client
that
even remotely
had a bearing
upon the bank's
claim
against
such former
client,
that
it would be improper
for the law firm to continue
its
representation
of the bank in such dispute,
.and that
it ought
immediately
to withdraw from such representations.
Here, we do not have situations
such as were presented
in the above for-ma1 opinions.
The factual
situation
presented
in Opinion
No. 5 of 1975
was such that
an intermingling
of interests
seemed to disclose
that
one
firm
represented
both a client
bank and an interest
adverse
to the bank
in one cause of action.
Opinion
No. 2 of 1965 appealed
to the need ,for
public
employees
to be above suspicion
in matters
involving
public
trust.
Opinion
No. 2 of 1978 dealt
with a situation
wherein
the firm,
in representing
the bank, would be using very confidential
information
which
it
had gleaned
from its representation
of the corporation
over a period
of
years.
By the very nature
of the claims
of the bank against
the corporation,
the financial
status
of the corporation
was paramount.
Where the subject
of representation
of two litigants
does noJ involve
the same controversy,
it does not appear
that
a law firm
is necessarily
precluded
from employment
by the two clients.
Under the given factual
situation
of the instant
case, it does not appear that
an actual
conflict
exists
because the law firm will
not be required
to "contend
for that
which duty to another
client
requires
him to oppose."
All actions
taken
on behalf
of the apartment
owners against
the city will
not affect
the
law firm's
course
of conduct
on behalf
of the city
at the annexation
trial;
and the converse
is likewise
true.
There appears
to be no threat
that
the confidences
of either
client
will
be jeopardized
since the confidences
obtained
during
the courseofrepresentation
will
not relate
to
purposes
other
than those for which
representation
was sought.
Further,
'
DR 9-101
(B) is not applicable
in that
the former
city
attorney
will
not
be participating
in the class
litigation,
and furthermote,he
did not have
substantial
responsibility
for this
litigation
while
he was a "public
employee."
This situation
should
and can be handled
according
to the admonitions
and requirements
of the Ethical
Considerations
and Disciplinary
Rules
under Canon 5 of the Code of Professional
Responsibility.
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DR 5-105
"Refusing
Another
ment of

states:
to Accept
or Continue
Client
May Impair
the
the Lawyer.

Employment
Independent

if the Interests of
Professional
Judg-

"(A)

A lawyer
shall
decline
proffered
employment
if the exercise of his independent
professional
judgment in behalf
of a client
will
be or is likely
to be adversely
affected by the acceptance
of the proffered
employment,
except
to the extent
permitted
under DR 5-105 (C).

"(B)

A lawyer
exercise
half
of
affected

cep-t to
"(C)

shall
not continue
multiple
employment
if the
of his independent
professional
judgment
in bea client
will
be or is likely
to be adversely
by his representation
of another
client,
exthe extent permitted
under DR 5-105
(C).

In the situations
covered
by DR 5-105 (A) and (B),
a
lawyer
may represent
multiple
clients
if it is obvious
that
he can adequately
represent
the interest
of each
and if each consents
to the representation
after
full
disclosure
of the possible
effect
of such representation
d,n the exercise
of his independent
professional
judgment
on behalf
of each."

since
accepting
employment
with the
In the instant
case, the attorney,
firm,
has taken no part
in the class
suit.
The class suit
and the annexation
suit
are in no way connected.
If,
as in subsection
(C) of
DR 5-105,
it is obvious
to the firm
that
it can adequately
represent
the tenants
in their
action
against
the city
and the city
in connection
with the remonstrance
against
the annexation
ordinance,
and if each of
the clients
consen,ts
to continued
representation
after
full
disclosure
of the possible
effects
of such representation
on the exercise
of the
independent
professional
judgment
of the firm on behalf
of each, then
the firm may continue
in both cases.
The decision
of the firm that
it
can adequately
represent
the interest
of each client
must be carefully
made and carefully
weighed
in order
to avoid even the appearance
of any
impropriety.

Res Gestae

- February,

1980

INDIANA STATE BAR ASSOCIATION
LEGAL ETHICS SUBCOMMITTEE
OPINION

NO. 9 OF 1979

BRINGING SUIT FOR OR COLLECTING
ATTORNEY'S FEES NOT PERMITTED BY LAW

The Legal Ethics
Subcommittee
ethically
bring
suit
on behalf
collect
such fees after
default
are not permitted
by law.
It

is

Trial

the

opinion

Rule

11(A)

of

the

has been asked whether
an attorney
of his client
for attorney's
fees
judgment
in cases where attorney's

Subcommittee

provides

in

part

that

such

conduct

is

not

may
and
fees

proper.

that

"The signature
of an attorney
[on a pleading]
constitutes
a certificate
by him that
he has read the pleadings;
that
to the best of his knowledge,
information,
and belief,
there
is good ground
to support
it;
. . . For a wilful
violation
of this
rule
an attorney
may be subjected
to
appropriate
disciplinary
action."
Because attorney's
there
is not good
and the complaint
Several

parts

of

fees are not permitted
by law
ground
to support
the complaint
violates
Trial
Rule 11(A).
the

Code of

Professional

DR 1-102(A)(3)
states
that
a lawyer
involving
moral turpitude."
In one
attention
of the Subcommittee,
the
default
judgment
was more than four
suit
was brought.
Note 13 to this

under the assumed
seeking
attorney's

Responsibility

are

facts,
fees

invoked.

shall
not "engage
in illegal
conduct
of the instances
brought
to the
attorney's
fee sought
and obtained
by
times the principal
amount for which
Disciplinary
Rule says

"Perhaps
the best general
definition
of the term 'moral
turpitude'
is that
it imparts
an act of baseness,
vileness
or depravity
in the duties
which one person owes
to another
or to society
in general,
which is contrary
to the usual,
accepted
and customary
rule
of right
and
duty which a person
should
follow."
Attempting
to collect
as an attorney's
of the principal
when &attorney's
approaches
if it does not constitute
Disciplinary

Rule

1-102(A)(5)

says

fee more than
fee is permitted
conduct
involving
that

a lawyer

shall

four
times the amount
by law certainly
moral turpitude.
not

"engage

in

. .

-2-

conduct
opinion
istration

In the
that
is orejudicial
to the administration
of justice."
of the Subcommittee,
this
conduct
is prejudicial
to the adminof justice
and therefore
violates
this
provision
of the Code.

Disciplinary
Rule
an agreement
for,
fee. " DR 2-106(B)
"A fee is
the facts,
left
with
fee is in

2-106(A)
charge,
says

states
that
"a lawyer
or collect
an illegal

clearly
excessive
when, after
a lawyer
of ordinary
prudence
a definite
and firm
conviction
excess of a reasonable
fee."

The fees here in question
the Subcommittee
the fee
in question
violates
this
Finally,
Canon 9 states
professional
impropriety."
the conduct
in question

shall
not
or clearly

enter
into
excessive

a review
of
would be
that the

are by definition
illegal.
In the opinion
of
cited
above is clearly
excessive.
The conduct
Disciplinary
Rule also.
"A lawyer
should
avoid even the appearance
of
It is the opinion
of the Subcommittee
that
is professionally
improper.

Res Gestae

- March,

1980

INDIANA STATE BAR ASSOCIATION
LEGAL ETHICS COMMITTEE

OPINION NO. 10 OF 1979

The Legal
viz:

Ethics

Committee

has been

supplied

the

following

fact

situation,

"C," one of the five
attorneys
who are employed
by A, B & C,
P.C.,
withdrew
as a principal
of that
professional
corporation
law firm.
On the date of withdrawal,
a- letter
was sent to
approximately
200 clients
with whom C had direct
contact
indicating
that
C had chosen to terminate
his association
with
that
firm
and to establish
his own law office
in a certain
town.
The letter
further
indicated,
“If you have need of my
services
in the future,
please
contact
me, otherwise,
your
file
will
remain with A & B and will
be-.handled
by some
attorney
in this
firm."
The letter
in question
was sent out
on the professional
corporation
stationery
and thereafter
on
the following
day an announcement
was mailed
ta approximately
300 individuals,
including
most of the clients
who received
the above letter,
and other
clients,
friends
and relatives.
C's announcement
card listed
his name, the fact
that
he
opened an office
at a particular
location,
together
with
his address
and telephone
number.
Thereafter
several
clients
contacted
C and requested
that
C
continue
to represent
them.
C provided
these
clients
with
an
authorization
in order
to have files
released.
The files
in
the process
of delivery
at the present
time are incomplete
in that
copies
of wills,
trusts,
fact
sheets,
insurance
analysis
and real
estate
sheets
have been removed.
Corporate
books have been gleaned
of worksheets
prepared
by the firm
and the client's
accountant
regarding
initial
capitalization
and distribution
of shares.
C represents
that
the omitted
items include
valuable
informa.tion
and that
it would result
in additional
costs
to the client
for C to recreate
this
data.
Accordingly,
viz:

the

Legal

Ethics

Committee

has

been

asked

the

following

1.

Although
I am unable to find any specific
authority,
it
is my opinion
that
it is incumbent
on an attorney
to
notify
clients
with whom he has had contact
of the fact
he is withdrawing
from a firm.
That was the purpose
of
my letter,
and I would appreciate
a comment from your
committee.

2.

Pursuant
to
was proper.

DR 2-102(A)(2),
it
I would appreciate

appears
my announcement
your comment.

questions,
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3.

I would
like
to receive
a comment from your committee
regarding
the transfer
of files.
Is a client
entitled
to his entire
file,
intact?
Are there
items
that
can
be withheld?

4.

Does
have

the fact
the firm
any effect
on the

was a professional
above questions?

With reference
to the first
question
notify
his clients
of such fact,
it
a legal
partnership
or professional
its function
is to serve clients.
In the case of Schulder
the Court
in a unanimous

v. Ellis
opinion

corporation

whether
the withdrawing
is necessary
to consider
corporation
is a unique

(1925)
held:

66 Utah

453,

attorney
the fact
creature

may
that
in that

391,

394,

243 Pac.

at

Necessarily,
when a firm
of lawyers
dissolves,
the
business
will
go either
to the member of the firm
the clients
select,
or to other
attorneys
of the client's
own choosing.
In the nature
of things
lawyers
cannot
sell
or transfer
their
interests
in their
client's
business
as men sell
their
interests
in other
properties.
Lawyers
are employed
by reason
of their
known skill
or ability
or particular
lines
of litigation.
When the firm
of Ellis
& Schulder
dissolved,
it was not
within
the power of either
Ellis
or Schulder
to say,
"I
will
take this
client
and you will
take this
one,"
or to
arbitrarily
determine
what should
be done with the business
of their
clients.
That power belonged
to and necessarily
was
left
with
the client.
. . .
Consistent
(l-5-66)

with
this
which
reads

viewpoint,
in material

of course,
is ABA Formal
part as follows:

Opinion

910

. . .You have inquired
as to what considerations
(sic)
there
are respecting
the withdrawal
of a law partner
from
the law firm
where former
clients
of the particular
withdrawing
partner
wish to come to that
person
for legal
advice
after
he has his own law practice.
The question
as you put it appears
to us to involve
no
ethical
problem.
As Mr. Drinker
says in his book on Legal
Ethics
(page 191),
"It is for the client
to decide
who shall
represent
him."
If the client
decides,
voluntarily
and
without
coercion
or suggestion,
that
he wishes
the individual
lawyer
who has handled
his legal
business
previously
to continue
to do so even though
he is no longer
with
the same firm,
there
is no reason
why the lawyer
should
not accept
that
employment.
On the other
hand,
if the client
wishes
to
remain
with the firm
which originally
represented
him, even
though
the lawyer
who actually
handled
his business
for him
is no longer
with
that
firm,
that
too is his decision,
and
the lawyer
should
make no attempt
to persuade
him to do
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otherwise.
He may, however,
upon leaving
the firm,
send announcements
to clients
with whom he has had personal
contact
through
the firm
advising
them of the change,
without
elaboration.
(See Informal
Opinions
241 and 681).
. . .
Notwithstanding
ABA Informal
Opinion
C-787 (10-26-64)
which
indicates
that
an attorney
who contacts
clients
of the partnership
and advises
them that
he is disassociating
himself
from the partnership
and is beginning
a practice
elsewhere
and would
like
to continue
doing
legal
work for those
clients
he
had commenced while
employed
by the partnership
is improper
as violating
former
Canons 7 and 27, we feel
that
DR 2-110 controls.
ABA Informal
Opinion
1428 (Feb. 16, 1979) indicates
that
both the firm
and the departing
lawyer
share responsibility
for notification
of clients
as to withdrawal
from
employment
and the client
must be given the choice
as to whether
or not
the client
wishes
the firm
to continue
handling
the matter
or whether
the
The prime
client
wishes
to choose another
lawyer
or legal
services
firm.
responsibility
which
is imposed
upon both the firm
and the withdrawing
lawyer
is that
the client
does not suffer
from neglect
as used in DR 6-101
and both parties
have a duty to notify
affected
clients.
Since the content
of the letter
is not an attempt
to communicate
with a
represented
party
on the merits
of a case,
no permission
of the attorney
who is known to be handling
the firm
file
appears
to be required,
c.f.
Leubsdorf
"Communicating
With Another
Lawyer's
Client:
The Lawyer's
Veto
and the Client's
Interest,"
127 U. Pa. L. Rev. 638 at 700 (1979)
so interpreting
DR 7-104(A)(l)
as being unclear
and suggesting
it is almost
always
desirable
that
all
lawyers
and all clients
cooperate.
Since the facts
do not clearly
indicate
whether
the letter
was followed
up
by the announcement
card in order
to solicit
for new clients,
the Committee
notes
that
there
is a limitation
on repetitive
correspondence
based upon the
prohibition
against
soliciting
potential
clients
by mail.
Communications
to
but a direct
mail campaign
to obtain
present
clients
is always
permissible,
new clients
is not;
DR 2-101(B),
c.f.
In Matter
of Koffler
(1979)
70 AD 2d 252,
420 NYS 2d 560.
With reference
to the second question,
the announcement
appears
to be proper
as it is governed
by DR 2-102(A)(2)
which
permits
the use in dignified
form
of a professional
card of a lawyer
identifying
him by his name and as a
lawyer
and giving
his addresses,
telephone
numbers
and any information
permitted
under DR 2-105.
In addition
it would appear
that
the announcement
is
within
the guidelines
suggested
by EC 2-8 as there
is no self-laudation
shown
therein.
Our Supreme Court
in DR 2-101(B)
does limit
client
solicitation
print
media and radio
broadcasts.
OR 2-102 limits
distribution
sional
announcement
cards
to "lawyers,
clients,
former
clients,
friends,
and relatives."
A similar
rule
prohibiting
the use of
to solicit
potential
clients
was held to be consistent
with
the
in Bates v. State
Bar of Arizona
(1977)
433 U.S. 350; In Matter

publicity
to
of profespersonal
direct
mail
rule
stated
of Koffler~,
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supra,

at

420

NYS 2d 573-575,

which

cites

DR 2-103(A).

With reference
to the third
question
raised
on the files,
the Association
of the Bar of the City of New York,
Opinion
No. 808 (Nov. 9, 1955) indicates
that
an attorney
may not retain
a client's
legal
papers,
as such retention
serves
to embarrass
a client
and he is duty bound to deliver
the papers
upon
receiving
proper
security
for his compensation,
c.f.,
Formal Opinion
No. 1
of 1966.
Consistent
with
this
viewpoint
is ABA Informal
Opinion
C-727 (1'2/27/63)
which
discusses
who gets the file
when the attorney
of record
desires
to take back
the case from another
attorney
who was given
it for specialized
handling.
The opinion
notes
that
clients,
not lawyers,
are the litigants
and it is for
the client
to determine
who shall
represent
him and the client
may select
who
should
hold his file.
Most recently
in ABA Informal
Opinion
1376 (February
18, 1977)
it was held
that
the attorney
clearly
must return
all of the materials
supplied
by the
client
to the attorney,
citing
DR 9-102(B)(4),
and further
indicates
the
attorney
must deliver
the "end product"
for what he was employed
to procure
and for which
the client
paid.
He is also required
to return
searches
ordered
for the client's
matter
and likewise
paid for by the client
as
presumably
they may have utility
to the client
and should
be delivered
to
the client.
Committee's
view is that
a lawyer
need not deliver
his internal
notes
and memos which have been generated
primarily
for his own purposes
in
Although
the
opinion
deals
with
trademark
working
on the client's
problem.
material,
the opinion
adequately
states
a view which
should
be applicable
to
the question
raised
in this
ma-tter,
viz:
. . .It must be kept in mind that
the Committee
cannot
answer questions
of law.
In the gray areas, what is the
lawyer's
property
and what is the client's
property
in a
particular
case are questions
of law governed
by the,law
The ethical
principles
of the applicable
jurisdiction.
involved
are simple.
The client
is entitled
to receive
what he has paid for and to the return
of what he has
delivered
to the lawyer.
Beyond that,
the conscientious
lawyer
should
not withhold
from the client
any item which
it could
reasonably
be anticipated
would be useful
to the
How these principles
are to be applied
in individual
client.
cases is,
of course,
not easy.
The respective
interests
of
lawyer
and client
can be protected
by court
order
in an
adversary
proceeding
or by private
agreement
if the parties
can agree.
You next inquire
whether
the attorney
may ethically
insist,
as a condition
of delivery
to the client
of such files,
that
the client
pay the attorney
for expenses
incurred
in making
photographic
copies
of the matter
contained
in such files,
which copies
the attorney
will
keep.
You indicate
that
copies
of some of the items
have been furnished
to the client.
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You next ask if the attorney
may ethically
refuse
to deliver
to the client
the actual
files
but furnish
the client
with
copies
of all
material
contained
in such files,
conditioned
on payment
of the client
of the expense
of duplication.
Finally,
you ask if the attorney
may ethically
insist,
as
a condition'to
delivery
to the client
of any portion
of
such files,
that
the client
pay the attorney
at his normal
rate for legal
services
rendered
for his time spent
in culling
from such files
the material
which the client
is otherwise
entitled
to receive.
The lawyer
should
return
all
items which
are the client's
property
without
charge.
Whether
the lawyer
charges
for
copies
of other
items or for "culling
the file"
is not in
the committee's
view a question
of ethics,
but rather
a
matter
of the lawyer's
usual
and customary
practice
or, if
a matter
of his agreement
with
his client.

not,

Whether
the lawyer
may retain
the file
pending
payment
is a
question
of law.
The law in respect
to a lawyer's
right
to
a lien
varies
from jurisdiction
to jurisdiction.
The committee
is accordingly
unable
to advise.
. . .
Should
any mail
come in at the old firm
addressed
to the withdrawing
attorney,
the firm
has the right
to keep all correspondence
relating
to clients
remaining
with
the firm
and forward
to the addressee-attorney
everything
else,
including
matters
relating
to clients
the addressee-attorney
took wirh
him, State
Bar of
Texas Informal
Opinion
78-l.
The last
cited
opinion
relies
on the Code of
Professional
Responsibility
in stating
that
the firm
take steps to insure
that
the confidences
and secrets
of the clients
are protected
and that
matters
of
the clients
are not neglected.
The Committee
believes
intelligent
division

of

that
the

the above
files.

comments

furnish

a basis

for

an

With respect
to the fourth
question,
it is submitted
that
the aforesaid
professional
responsibility
and ethics
considerations
are not affected
or impaired
by the form of business
organization
used to conduct
the firm
practices,
i.e.
a professional
corporation.
The basis
for the Committee
decision
is our Formal
Opinion
No. 1 of 1969 as well
as A & D Rule 27(c)
which
requires
that
a professional
corporation
treat
a client
no differently
than a partnership
or sole
practitioner.

In conclusion,
meet and
possible.

l

discuss

the

Committee
the foregoing

suggests
that
all of the attorneys
problems
prior
to the withdrawal

The Coaunittee
further
recommends
that
any attorney
who hereafter
involved
in a similar
problem
might
review
the rules
suggested
"Dissolution
of a Law Firm"
68 Ill.
B.J. 222 (Nov. 1979), viz:

involved
if this

should
be

becomes
by McMenamin,
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lawyer
is familiar
with
the elements
of the
. . .Every
Law Firm Dissolution.
Psychologically--if
not legally--it
is the same dilemma
as the divorce
of a married
couple.
Emotion
colors
facts,
self-interest
dictates
legal
positions,
and the rights
of third
persons
(clients,
not children)
have to be considered.
An additional
element
is the fact
that
clients
may change
lawyers
at any time,
and the lawyer
has no
interest,
right
or element
of possession,
to the client's
future
legal
business.
It is unfortunate
that
legal
ethics
sometimes
are expanded
or bent a little
when change
is contemplated.
There have
been instances
of clients
being
contacted
and pledges
of
support
being
obtained
before
partners
are notified
of disassociation.
There are also instances
of a portion
of the
firm
attempting
to lease existing
or other
space and reserving
the primary
phone number.
Any underhanded
or unfair
tactic
normally
is exposed
to public
view in quick
order
and the
moving
party
is penalized
by client
and public
opinion.
Individual
files
are normally
allocated
lawyer,
usually
the originating
lawyer
trade-off
usually
occurs,
and is always
of the client
to choose his own lawyer.
cannot
be sold,
and there
is no goodwill
office
accounts
can be troublesome
and
conference
with
the client
to determine
But all
lawyers
must avoid
any fighting
former
partners--it
only results
in the
business
elsewhere,
and no former
partner
account,

to the supervising
of the business.
Some
subject
to the right
Future
legal
work
as such.
So-called
often
require
a mutual
future
responsibility.
or bitterness
between
client
taking
his
retaining
a good

Lawyers
obtain
future
legal
cases because
of their
reputation
for honesty,
competence,
fellowship
and promptness.
Any namecalling,
public
dispute
or downgrading
of former
partners
will
Lawyers
are
expected
by
clients
hurt every
lawyer
concerned.
and by the public
to act as ladies
and gentlemen.
Adversary
procedures
should
be reserved
for court
battles
and not dissolutions.
It is of the utmost
importance
that
all actions
and negotiations
are on the highest
level.
The Marquis
of Queensberry
Rules must
be followed
and expanded
upon.
The subsequent
career
of all
parties
are on the firing
line
in public
view.
Compromise
is
in order
and the application
of discretion
and fairness
will
make one a better
lawyer,
a professional,
and not a money or
power grabbing
exponent
of a materialistic
society
. . . .(at
p. 222, 224, 234)

Res Gestae

- September,

1980

INDIANA STATE BAR ASSOCIATION
LEGAL ETHICS COMMITTEE
OPINION

NO. 11 OF 1979

The Legal
Ethics
Committee
of the Indiana
State
Bar Association
has been
asked to render
its opinion
on the propriety
of a law firm
representing
a
Metropolitan
Human Relations
Commission
where the law firm
appears
regularly
before
the Commission
and at the time they were requested
to represent
the
Commission
had an active
case pending.
The Metropolitan
Human Relations
Commission
has been sued and desires
to
obtain
independent
counsel
to defend
itself
against
possible
rulings
which
might
adversely
affect
its existence
as a Commission
or undermine
its
authority.
The Commission
has requested
the law firm
to represent
it in
the pending
court
case.
As previously
stated,
the law firm
has represented
employers
in the past in front
of the Commission
and will
continue
to do so
in the future.
The law firm
is involved
in representing
a company which has
had a charge
filed
against
it with
the Metropoli.tan
Human Relations
Commission,
which case is now pending
before
the Commission.
This set of facts
is similar
to the situation
where a judge
is being
represented
in a lawsuit
and the propriety
of the law firm
appearing
before
that
judge
in a contested
matter
is questioned.
The American
Bar Association,
in its
Informal
Opinion
1331 issued
June 25, 1975, held that
it would be
improper
under the admonitions
of Canon 9 for the firm
to appear
before
any of the judges
it represented
and concluded
its opinion
with
the following
language:
Under the prescribed
circumstances,
we conclude
that
the
portions
of the Code of Professional
Responsibility
relating
to the avoidance
of the appearance
of impropriety
suggest
that
in many instances
it would be preferable
for your firm
not to appear
before
a judge who is then being
represented
by you in these circumstances.
Of course,
it would be
advisable,
if possible,
to effect
an advance
agreement
with
the court
administrator
establishing
a procedure
to avoid
any conflicting
representation.
Ethical

Consideration

7-36

states:

Judicial
hearings
ought
to be conducted
through
dignified
and orderly
procedures
designed
to protect
the rights
of
Although
a lawyer
has the duty to represent
all parties.
his client
zealously,
he should
not engage in any conduct
that offends
the dignity
and decorum
of proceedings.
While
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maintaining
his independence,
a lawyer
should
be respectful,
courteous,
and aboveboard
in his relations
with
a judge
or
hearing
officer
before
whom he appears.
He should
avoid
undue solicitude
for the comfort
or convenience
of judge
or jury
and should
avoid any other
conduct
calculated
to
gain special
consideration.
Although
the conduct
in accepting
employment
by the Metropolitan
Relations
Commission
is not likely
to constitute
conduct
calculated
gain special
consideration,
it would be difficult
for the average
to understand
that
a law firm
could
both represent
the Commission
be in a position
to receive
special
consideration.

Human
to
layman
and not

Canon 9 provides:
impropriety."

professional

Ethical

"A lawyer

Considerations

9-l

should

and

9-2

avoid

read

even

the

appearance

of

as follows:

Continuation
of the American
concept
that we are to be
governed
by rules
of law requires
that
the people
have
faith
that
justice
can be obtained
through
our legal
system.
A lawyer
should
promote
public
confidence
in
our system
and in the legal
profession.
Public
confidence
in law and lawyers
may be eroded
by
irresponsible
or improper
conduct
of a lawyer.
On occasion,
ethical
conduct
of a lawyer
may appear
to laymen to be unethical.
In order
to avoid misunderstandings
and hence to
maintain
confidence,
a lawyer
should
fully
and promptly
inform his client
of material
developments
in the matters
being
handled
for the client.
While a lawyer
should
guard against
otherwise
proper
conduct
that
has a tendency
to diminish
public
confidence
in the legal
system
or in the legal
profession,
his duty to clients
or to the public
should
never
be subordinate
merely
because
the full
discharge
of his
obligation
may be misunderstood
or may tend to subject
him
or the legal
profession
to criticism.
When explicit
ethical
guidance
does not exist,
a lawyer
should
determine
his conduct by acting
in a manner that
promotes
public
confidence
in the integrity
and efficiency
of the legal
system and the
legal
profession.
It is the opinion
of the Legal Ethics
Committee
ment by the law firm would impress
the average
to gain special
consideration
and would appear
Therefore,

the

employment

should

that
the acceptance
of employlayman as conduct
calculated
to a layman to be unethical.

be declined.

Res Gestae

- November,

1980

INDIANA STATE BAR ASSOCIATION
LEGAL ETHICS SUBCOMMITTEE
UNPUBLISHED

OPINION

NO. Ul OF 1979

DEPUTY PROSECUTOR SHARING
OFFICE SPACE WITH LAW FIRM

The Legal Ethics
Subcommittee
been requested
to issue
its

of the Indiana
opinion
concerning

State
the

Bar Association
inquiry:

has

May a law firm which
shares
office
space with a part-time
deputy
prosecutor
(which
sharing
of office
space would
consist
of payment of rent by the part-time
deputy
prosecutor,
sharing
of a common entrance,
and the sharing
of secretarial
expense)
engage in the representation
of
persons
charged
with crimes
in cases other
than those
being handled
by the part-time
deputy
prosecutor?
First,
it would appear
that
such sharing
of offices
and secretarial
would create
such a relationship
as to make applicable
the prohibitions
Canon 6 of Professional
Ethics
of the American
Bar Association--Conflicting
Interest,
which provides
in part,
"It is unprofessional
to represent
flicting
interests."

help
of
con-

Informal
Opinion
No. 284 of the Committee
on Professional
Ethics
of the
American
Bar Association
held that
"two lawyers
who share offices,
though
not partners,
bear such a close
relation
to one another
as to bring
Canon
into
play."
In accord,
Formal Opinion
No. 104 of the Committee
of Professional
Ethics
of the American
Bar Associationdealing
with the sharing
of office
space
by two attorneys,
determined
that
it was improper
for one of such attorneys
to represent
a person
charged
with a crime before
a County Judge,
where
such person
had originally
been brought
before
the police
magistrate,
who
was the attorney
with whom he shared office
space.
Such Opinion
was quoted
with approval
in our Formal Opinion
No. 2 of 1972, which dealt
with a situation
quite
similar
to that
presently
before
us.
There the question
arose
as to whether
a,lawyer
who shared
office
space with a law firm consisting
of a prosecutor
and deputy
prosecutor
might
represent
persons
charged
with
crimes
in courts
where such prosecutors
did not appear on behalf
of the
state.
This Committee
of Professional

quoted
Ethics

,I . . . But

the

at length
from the Formal Opinion
of the American
Bar Association,
public

knowing

of

their

intimate

104 of the Committee
which concluded:
relation

6

.
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c

as office
associates,
may infer
that
there
is some
influence
operating
. . . and against
inference,
however
unfounded,
both A and B should
guard themLawyers
should
not conduct
themselves
in
selves.
such a way as to impair
the confidentiality
which the
community
may have in the administration
of justice."
Opinion

No.

2 of

1972

contained

similar

language

in

its

conclusion:

"As to the Code of Professional
Responsibility,
we
feel
that
any representation
of anyone accused
of
crime
by any of the lawyers
mentioned
in either
of
the fact
situations
stated
above would violate
Canon 5,
DR 5-101 and DR 5-105.
It certainly
violates
both the
letter
and the spirit
of Canon 9, DR 9-101.
*******************
"The Professional
Responsibility
Committee
is aware
of the many difficulties
involved.
Many lawyers
who
serve as either
prosecutor
or deputy
prosecutor
are
affiliated
with others--some
of them in offices
conIn some communities,
the
taining
several
lawyers.
number of lawyers
is extremely
limited.
It is the
feeling
of the Committee,
however,
that
the issue of
professional
responsibility
is clear
and that there
can be no exceptions."
Legal
Ethics
and was the
whole.

Committee
opinion
of

Formal Opinion
the Professional

No. 2 of 1972
Responsibility

had been referred
to
Committee
as a

This Subcommittee
reaffirms
such opinion,.
and accordingly
determines
that
it would be improper
for the law firm
to represent
persons
charged
with
crimes
while
sharing
office
space with the part-time
deputy
prosecutor.
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ATTORNEY WHO IS ALSO PARTY AS WITNESS

The Legal Ethics
Subconmittee
has been asked whether
or not an attorney
who
is the holder
of an Alcoholic
Beverage
Permit,
or is the principal
stockholder
in a corporation
which
holds such a permit,
may testify
as a competent witness
to material
facts
at a hearing
before
the Alcoholic
Beverage
Commission
without
being
represented
by another
attorney.
The hearings
are characterized
as informal
and it is the practice
of the Commission
to
permit
non-lawyers
to so testify
without
having
legal
representation.
The question
to the above

appears
facts.

to concern
These rules

the application
are as follows:

of

DR 5-101(B)

and DR 5-102

"DR 5-101(B)
- A.lawyer
shall
not accept
employment
in contemplated
or pending
litigation
if he knows or it is obvious
that he or a lawyer
in his firm ought
to be called
as a
witness,
except
that he may undertake
the employment
and
he or a lawyer
in his firm
may testify:
1.

If the testimony
will
uncontested
matter.

relate

solely

to an

2.

If the testimony
will
relate
solely
to a matter
of formality
and there
is no reason
to believe
that
substantial
evidence
will
be offered
in
opposition
to the testimony.

3.

If the testimony
will
relate
solely
to the nature
and value of legal
services
rendered
in the case
by the lawyer
or his firm
to the client.

4.

As to any matter,
if refusal
would work a substantial
hardship
on the client
because of the
distinctive
value of the lawyer
or his firm
as
counsel
in the particular
case.

DR 5-102 2 If,
after
undertaking
employment
in contemplated
or pending
litigation,
a lawyer
learns
or it is obvious
that
he or a lawyer
in his firm
ought to be called
as a witness
on
behalf
of his client,
he shall
withdraw
from the conduct
of
the trial
and his firm,
if any, shall
not continue
representation
in the trial,
except
that
he may continue
the representation
and he or a lawyer
in his firm may testify
in the circumstances
enumerated
in DR 5-101 (B) (1) through
(4).
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If,
after
undertaking
employment
in contemplated
or pending
litigation,
a lawyer
learns
or it is obvious
that he or a
lawyer
in his firm may be called
as a witness
other
than on
behalf
of his client,
he may continue
the representation
until
it is apparent
that
his testimony
is or may be prejudicial
to his client."
The question
therefore
involves
hearings
before
the Commission
meaning
of the above rules.

a determination
are deemed to

We note that
IC 7.1-2-3-7(b)
grants
rules
and regulations
governing:
"(b)
The conduct
representatives."

of

hearing

the

before

of whether
be "litigation"

Commission

any of

the

the

or not such
within
the

power

to

promulgate

Commissions'

It appears
from the stated
facts
that
the Commission
permits
officers
of
Corporations
to testify
at such hearings
without
legal
representation.
We assume the Commission
is familiar
with the rule
that
a corporation
cannot
appear
pro se in civil
actions
and has therefore
determined
that
the hearings
in question
do not constitute
"litigation"
as that
term is
contemplated
in the above rules.
0

It is not within
the scope of our authority
to find
that
the Commission
has determined
this
question
incorrectly.
We also believe
that an attorney
should
generally
be entitled
to accept
rules
of procedure
adopted
by
administrative
agencies
as lawful
for the purpose
of determining
ethical
conduct.
We therefore
do not believe
by counsel
when he testifies
described
facts.

that
an attorney
as to a material

is required
to be represented
issue
under the above
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The Legal
viz:

Ethics

Committee

OPINION

has been

NO. U3 OF 1979

supplied

the

following

facts

situation,

John Green and Joe Brown (names fictitious)
were law partners
practicing
law as Green & Brown and operating
in the same
office.
Joe Brown sought
and was elected
to the office
of
Prosecuting
Attorney
and appointed
John Green as Chief
Deputy.
Shortly
thereafter,
Joe fired
John as Chief
Deputy
and, furthermore,
dissolved
the partnership
of Green & Brown.
All connections
between
the two attorneys
were severed
including
telephones,
secretaries,
letterheads,
separation
of liabilities,
profits,
and responsibility.
Other
law
firms
of the communities
at large
were made aware of the
separation.
Also,
an article
appeared
on the front
page of
the only daily
newspaper
in the county
stating
that
Joe had
fired
John.
The only remaining
connection
is that
both attorneys
maintain
offices
in the Same building
and the offices
are
connected
by a common lobby.,
The building
also contains
an accounting
firm.
John Green is a competent
criminal
defense
attorney,
and
prior
to the election
of Joe Brown to the-office
of Prosecuting
Attorney,
John Green was often
appointed
by the Court
to represent
indigent
criminal
defendants.
Due to the limited
number of attorneys
in the county
who represent
criminal
defendants,
it would be beneficial
to have John Green available to accept
criminal
defense
cases.
Query:
Is it possible
for John Green to practice
criminal
law in the same small
county
(population
less that
where all
of the defense
work will
be in opposition
Brown or a deputy
supervised
by Joe Brown?

defense
17,000)
to Joe

For the purpose
of answering
the question,
it is assumed that
he will
not
handle
any cases which were in process
before
he was fired
as chief
deputy
and the partnership
of Green & Brown was dissolved.
In Formal Opinion
No. 2
of 1979, this
Committee,
relying
on established
American
Bar Association
Formal
Opinions,indicated
that
it would not be proper
for a lawyer
who occupied
the
*
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same suite
of offices
as a Prosecuting
side of the case against
the Prosecutor
office
expense.

Attorney
to appear
on the
with whom he was sharing

other
the

Thereafter,
in Formal Opinion
No. 3 of 1973, this
Committee
restated
the
rule
that
it would not be proper
for any Attorney
to represent
a client
in any proceeding
opposing
a Deputy
Prosecuting
Attorney
with whom he
The Opinion
noted
the possibility
that
there
could
be
shares
offices.
a sharing
of offices
with a Deputy
Prosecutor
which would not prohibit
this
practice
of criminal
law by every Attorney
who shares
office
space
with a Deputy
Prosecuting
Attorney
provided
that
the public
would not be
misled,
and setting
out five
(5) minimum tests
which would have to be
applied.
Most recently
in Unpublished
Opinion
No. Ul of 1979,
it was
indicated
that
a Deputy
Prosecutor
sharing
office
space with a law firm
under circumstances
described
therein
disqualified
that
law firm
from
taking
cases on the other
side.
Consistent
with
that
reasoning,
of
course,
is Formal
Opinion
No. 5 of 1978 which
indicates
that
it would
not be proper
for a part-time
Judge to permit
other
Attorneys
in his
firm
to practice
criminal
law before
him or in any other
State
Court
in this
State.
Assuming
further
that
Joe Brown does not have any financial
interest
in
John Green's
office
so as to be disqualified
by reasoning
of having
an
interest
in the possible
outcome,-of
any of John Green's
representation,
the rule
set forth
in State
ex rel Goldsmith
v. Superior
Court
(Ind.
Sup.
1979) 386 N.E. 2d 942 cannot
be applicable
as the integrity
of the process
of criminal
justice
would not appear
to be affected
by reason
of the fact
that
both Attorneys
maintain
offices
in the same building
and the offices
are connected
by a common lobby.
DR 9-101 indicates
a lawyer
shall
not accept
private
employment
in a matter
in which
he had substantial
responsibility
while.he
was a public
employee.
Its ramifications
were adequately
explained
by ABA Formal
Opinion
342
(November
24, 1975).
The latter
opinion
holds
that
each lawyer
should
advise
a potential
client
of any circumstances
that might
cause a question
to be raised
concerning
the propriety
of his undertaking
the employment
and should
also resolve
all doubts
against
the acceptance
of the questionable employment,
EC 5-15 and EC 5-16.
We further
assume that,if
a conflict
was known,John
Green would inform
the appointing
judge
and other
pauper
counsel
could
be appointed.
Accordingly,
it is our opinion
that,
in absence
of other
special
circumstances,
the sharing
of offices
in the same building
and the offices
being
connected
by a common lobby is no bar to Green's
employment
as a public
defender.

