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Attorney
Attorney
defense

A and spouse own an office
A's firm
has an office
in
work.

building
in
said building

a metropolitan
and handles

area.
some criminal

Attorneys
B and C have contacted
the aforesaid
building
owners to lease
unoccupied
office
space,
which has totally
separate
facilities,
entrance,
waiting
room, and does not connect
with Attorney
A's law firm office.
The aforesaid
building
owners propose
to consult
an independent
real
estate
broker
to establish
a proper
rental
and, thereafter,
to employ said broker
to manage space,
collect
the rents,
and handle
possible
complaints.
Our committee
was requested
to advise
whether
such lease arrangement
prohibit
Attorney
A's practice
in criminal
and divorce
law.

would

In our Unpublished
Opinion
No. U3 of 1979, this
committee
was faced with a
fact
situation
somewhat
similar
to the instant
case.
In U3. the tenants
had been partners,
until
such time as one of the partners
became a prosecutor
and the other
partner
terminated
the relationship
and desired
to do criminal
defense
work.
The only remaining
connection
between
those attorneys
is that
they maintained
offices
in the same building
connected
by a common lobby.
The rule applicable
to this
type of case is adequately
summarized
by said
Opinion
U3 as follows
viz:
II . . . In Formal Opinion
No. 2 of 1979, this
Committee,
relying
on established
American
Bar Association
Formal
Opinions,
indicated
that
it would,not
be proper
for a lawyer
who occupied
the same suite
of offices
as a Prosecuting
Attorney
to appear
on the other
side of the case against
the
Prosecutor
with whom he was sharing
the office
expense.
"Thereafter,
in Formal Opinion
No. 3 of 1973, this
Committee
restated
the rule that
it would not be proper
for any Attorney
to represent
a client
in any proceeding
opposing
a Deputy
Prosecuting
Attorney
with whom he shares
offices.
The Opinion
noted
the possibility
that
there
could
be a sharing
of offices
with a Deputy Prosecutor
which would not prohibit
this
practice
of criminal
law by every Attorney
who shares
office
space with
a Deputy Prosecuting
Attorney
provided
that
the public
would
not be misled,
and setting
out five
(5) minimum tests
which
would have to be applied.
Most recently
in Unpublished
Opinion
No. Ul of 1979, it was indicated
that
a Deputy Prosecutor
sharing
office
space with a law firm
under circumstances
described
therein
disqualified
that
law firm
from taking
cases
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on the other
side.
Consistent
with that
reasoning,
of course,
is Formal Opinion
No. 5 of 1978 which indicates
that
it would
not be proper
for a part-time
Judge to permit
other
Attorneys
in his firm
to practice
criminal
law before
him or in any
State
Court in this
State.
"Assuming
further
that Joe Brown does not have any financial
interest
in John Green's
office
so as to be disqualified
by
reasoning
of having
an interest
in the possible
outcome
of
anv of John Green's
reoresentation.
the rule
set forth
in
State
ex rel Goldsmith'v.
Superior-Court
(Ind.
Sup. 1979)
386 N.E. 2d 942 cannot
be applicable
as the integrity
of the
process
of criminal
justice
would not appear
to be affected
by reason
of the fact
that both Attorneys
maintain
offices
in
the same building
and the offices
are connected
by a common
lobby
. . .'
As may be implied
by the latter
decision,
any rental
must be for a fixed
rent
and in a reasonable
amount.
The Idaho State
Bar Association
ruled
that a
Judge as co-owner
of a building
with his former
partners
who continued
as
tenants
could collect
rent because
it was in a fixed
monthly
amount and
therefore
he could not be influenced
by the relationship,
17 Advocate
2
(Nov 1974).
Oklahoma State
Bar Association
Opinion
246 indicated
that
an
Assistant
District
Attorney
and former-partner
of the Judge could rent the
former-partnerships
office,
building,
and library
for a private
practice
from the Judge if the rental
from the facilities
was within
reasonable
grounds
and did not give the impression
that
fees were divided,
38 Okla.
B.J.
647 (1967).
The A's letterhead
shows a street
address,
rather
than
there
is no problem,
the public
would not think
Attorney
in violation
of the guidelines
set forth
in our Opinion
Opinion
No. 8 of 1980.

a building
name, so
A's law firm
is
No. 4 of 1978 and

Further,
our Opinion
No. 2 of 1982 concludes
that
a Prosecuting
Attorney
and Defense
Attorney
are not prohibited
from engaging
in a mutual
business
pursuit;
notwithstanding
the fact
that
care should
be exercised
so as not to
violate
DR 5-101.
Part of the rationale
for that
decision,
is that
the Model
Code of the American
Bar Association
has no provision
which precludes
an
attorney
from engaging
in a second profession
or business
at the same time
and indeed,
the Indiana
Code of Judicial
Conduct
at Canon 5 indicates
that
even a Judge may hold and manage investments
, including
real
estate
and engage
in other
renumerative
activity
including
operation
of a business.
This committee
concludes
upon the basis
of the facts
appear
to be any conflict
of interest
in the leasing
preclude
the lawyers
in question
from taking
adverse
case or prohibiting
Attorney
A's firm
from practicing
eminent
domain,
and other
related
areas of the law.

submitted,
there
does not
arrangement
which would
positions
in the same
in criminal,
divorce,
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"A," who is a practicing
attorney,
has a spouse who is a superior
court
juc!gE
in a unified
system where there
are other
superior
court
judges
sitting.
A
has submitted
a number of questions
regarding
the ethical
limitation
upon "A's"
practice
as a result
of "A's"
marital
relationship
with the judge and upon the
practice
of other
lawyers
with whom "A" may associate
in the practice
of law.
First,
we take the position
that
"A" may practice
before
any other
judge,
except
"A's"
spouse,
including
judges
of other
superior
courts
in the same
county
as "A's"
spouse sits,
without
any per se ethical
violation.
Likewise,
any lawyers
in association
with
"A," whether
as partners,
associates
or otherwise,
could practice
before
any judge,
excluding
"A's"
spouse.
Both "A" and
other
lawyers
associated
with
"A" must nonetheless
take care to avoid
possible
violations
of the Code of Professional
Responsibility
that may arise
as a result
of "A's"
marital
relationship,
such as the prohibition
against
suggesting
the ability
to improperly
influence
any tribunal.
Disciplinary
Rule 9-101(C).

c

However
neither
"A ' nor any attorney
associated
with
"A" in a law firm
relation&p,
whether'as
a partner
or associate
may under any circumstances
practice
before
"A's"
spouse.
As to whether
lawyers
with whom "A" isassociated
in an office-sharing
relationship
may practice
before
"A's"
spouse,
we would
generally
look to the minimum criteria
for determining
whether
a relationship
exists
between
lawyers
such that
the disqualification
of one extends
to the
other,
as set out in our Opinion
No. 3 of 1973.
There we stated:
As a minimum,

the

following

tests

should

(1)

There should
be no sharing
or responsibility;

(2)

Each attorney
should
use separate
and announcements
containing
his

(3)

Each attorney
should
lists
and telephone

(4)

Each attorney
should
telephone
number;

(5)

The building
connection

(Emphasis
in
office-sharers

original.)
would

of

be listed
directories;
have

or office
door
than "Law Offices,

be applied:

liability,

profits

letterheads,
name only;
separately

a separate

should
Fred

cards

in

law

office

show no closer
Doe, Arthur
Smith."

Unless
these minimum standards
are
be disqualified
from practicing
before

satisfied,
the
"A's"
spouse.
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These results
are dictated
by the Code of Professional
Responsibility
and
the Code of Judicial
Conduct.
Disciplinary
Rule 7-110 prohibits
a lawyer
in an adversary
proceeding
from communicating
or causing
another
to communicate
as to the merits
of a cause with a judge or an official
before
whom the proceeding
is pending.
Disciplinary
Rule 9-101(C)
prohibits
a
lawyer
from stating
or implying
that
the lawyer
is able to improperly
influence
a tribunal.
Even appearances
of these improprieties
are proscribed.
See generally,
Canon 9 of the Code of Professional
Responsibility.
The judge-spouse
is similarly
constrained
under the Code of Judicial
Conduct.
Canon 2 provides
that a judge
should
not allow
his family
relationships
to
influence
judicial
conduct
or judgment.
Canon 3(C)(l)(c)
disqualifies
a
judge when his/her
spouse has a financial
interest
in the subject
matter
of a proceeding
or in a party
to a proceeding,
which interest
could be
substantially
affected
by the outcome
of the proceeding.
Canon 3(C)(l)(d)(ii)
disqualifies
a judge when his/her
spouse is acting
as a lawyer
in the proceeding.
"A" further
inquires
whether,if
"A" were a part-time
public
defender
who does
not share office
space with other
public
defenders,
who is compensated
at a
fixed
rate by the county
for each case regardless
of the outcome
and does not
assist
the other
public
defenders
in any other
case, 'the other
public
defenders
may practice
before
"A's"
spouse.
Applying
the criteria
from Opinion
No. 3
of 1973, we conclude
that under the facts
as described
in the inquiry,
the
other
public
defenders
would not be precluded
from practicing
before
"A's"
spouse.
"A" also inquires
whether
if "A" were employed
by an association
such as
Legal Aid, other
attorneys
employed
by Legal Aid could practice
before
"A's"
This
inquiry
has
not
provided
sufficient
facts
to
evaluate
the
respouse.
lationship
among the Legal Aid lawyers
to determine
whether
"A's"
disqualification
would extend
to the other
Legal Aid lawyers.
Generally,
we would
look to the minimum criteria
set out in Opinion
No. 3 of 1973 to evaluate
the relationship.
While a more permissive
rule
has been set out for deputy
prosecutors
in State
ex rel.
Goldsmith
v. Superior
Court of Hancock County~,
386 N.E. 2d 942 (1979)
and State
ex rel.
Meyers v. Tippecanoe
Ind.
-,
County Court,
432 N.E. 2d 1377 (1982), and by this
committee
-1nd.
-,
in Opinion
No. 2 of 1983, we are not inclined
to extend
the more permissive
test
for deputy
prosecutors
to lawyers
employed
by an association
such as
Legal Aid,
especially
without
knowing
the details
of the relationship
among
the Legal Aid-lawyers.
"A" inquires
whether
if "A" contracts
to do work for another
attorney
Finally,
on an hourly
basis,
but "A" neither
shares
office
space nor has any other
financial
arrangements
with said attorney,
said attorney
may practice
before
"A's"
spouse.
We are of the opinion
that
the attorney
with whom "A" contracts
to do work should
not practice
before
"A's"
spouse.
There is a great
possibility
of direct
financial
gain to "A" if the attorney
with whom he contracts
does well
in "A's"
spouse's
court.
The relationship
could
even give rise
to
the suggestion
that
this
attorney
may have influence
over "A's"
spouse,
even
though
it may not in fact
be the case.
Additionally,
we feel
that the financial
relationship
between
"A" and the other
attorney
presents
an impermissible
appearance
of impropriety.
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The Legal Ethics
asked to render
lowing
situation:

Committee
an opinion

of the Indiana
State
upon ethical
questions

Bar Association
arising
out

of

has been
the fol-

During
the course,of
a dissolution
of marriage
proceeding,
Husband was awarded
a coin collection
in the property
settlement
agreement,
which
he turned
over to his attorney
(Attorney
A), at Attorney
A's request,
for safekeeping.
In connection
with a dispute
following,
but related
to the
dissolution
of marriage,
Husband discharged
Attorney
A
leaving
the balance
of his attorney's
fee unpaid,
and
retained
new counsel,
Attorney
B. Attorney
A sued Husband
for the balance
of his fees and obtained
a judgment
against
Husband.
The question
presented
Attorney
A can ethically
possession
in order
to

is

whether,
under the
execute
against
the
satisfy
his judgment.

circumstances
coin collection

described
still

in

above,
his

Ind. Code 33-1-3-1
creates
a lien
in favor
of an attorney
against
a judgment,
decree
or award procured
by his/her
services
in order
to secure
the payment
of fees and costs
owing to the attorney.
In addition,
the Supreme Court of
Indiana
has recognized
a common law equitable
lien
in favor
of attorneys
to
secure
the payment of their
fees:
The rule
is well established
in Indiana that
the statutory
lien
is not the only lien
available
for the security
of an
attorney
in performing
services
beneficial
to his client,
but that
equity
supplies
a lien
independent
of statute.

State ex rel.
N.E. 2d 331.

Shannon v. Hendricks
Circuit
Court,
(1962) 243 Ind. 134, 183
The Court in Shannon adopted
the description
of this
common law
lien,
known as a retaining
lien,
appearing
at 7 C.J.S.,
Attorney
and Client,
§ 210, p. 1141 (now found at 7A C.J.S.,
Attorney
and Client,
5 358, p. 711):
A retaining
lien
is the right
of the attorney
to retain
possession
of a client's
documents,
money, or other
property
which comes into
the hands of the attorney
professionally,
until
a general
balance
due him for professional
services
is paid.
The retaining
lien
subject."
Shannon,

"exists
supra

as long as the attorney
at,
183 N.E. 2d at

retains
possession
of
331, citing
7 C.J.S.,

the
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Attorney
Client,

and Client,
5 217,
§ 370, p. 734).

p.

1161

(now found

at

7A C.J.S.,

Attorney

and

This Committee
has considered
the matter
of attorneys'
retaining
liens
previously.
In Opinion
No. 5 of 1977, the Committee
found that
the matter
of retaining
liens
against
client
papers and other
property
ordinarily
presented
questions
of law upon which the Committee
refrains
from expressing
any opinion.
However,
under certain
circumstances,
an attorney's
exercise
of his right
to a retaining
lien may present
certain
ethical
considerations.
Specifically,
ethical
considerations
may require
an attorney
to surrender
a client's
papers
and other
property
to the client
despite
a retaining
lien
in circumstances
of flagrant
overcharges
and where the attorney
deliberately
failed
to perform
the services
which
s/he had contracted
to perform.
Again
in Opinion
No. 6 of 1981, this
Committee
considered
the subject
of
retaining
liens.
That opinion
affirmed
the reasoning
and general
result
of Opinion
No. 5 of 1977, but went on to say:
The lien
should
and ought
not be utilized
in cases where
the attorney
is seeking
payment for his services
rendered
on a quantum
meruit
theory.
In these situations,
the
attorney
should
pursue
his remedy provided
by law without
The Legal
Ethics
Committee
can
the assertion
of the lien.
envision
too many situations
where asserting
the lien
would
result
in substantial
ethical
problems,
such as were
mentioned
in Opinion
No. 5 of 1977.
Thus, although
the attorney's
and by the Code of Professional
upon the exercise
of the lien:

retaining
lien
Responsibility,

is

recognized
there
are

by Indiana
law
ethical
limitations

A lawyer
shall
promptly
pay or deliver
to the client
as
requested
by a client,
the funds,
securities,
or other
properties
in the possession
of the lawyer
which the
client
is entitled
to receive.
DR 9-102(B)(4).
While the retaining
lien
is an exception
to the lawyer's
general
obligation
to surrender
funds or property
to a client,
the operation
of the retaining
lien
is not applicable
in every
instance.
According
to the
Supreme Court of Indiana
in Shannon,
the lien
applies
only to funds or
property
that come into the hands of an attorney
while
acting
in his/her
professional
role as attorney.
Here, the coin collection
came into
Attorney
A's
possession,
not as a necessary
incident
to Attorney
A's role
as attorney,
but
"for
safekeeping."
Attorney
A was acting
as a trustee
or a bailee
of the coin
collection.
Because the property
was not held by Attorney
A incidental
to his
role as attorney,
his failure
to turn the coin collection
over to Husband
once the relationship
between
Attorney
A and Husband became adverse
constitutes
a violation
of DR 9-102(B)(4).
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The Legal Ethics
presented

with

Committee
the following

of

the Indiana
problem:

State

Bar Association

has been

Attorneys
A and B practiced
law with C, A's uncle,
under
the partnership
name of A B & C, in a northern
Indiana
town.
The partnership
was dissolved,
and A and 8 formed
a partnership,
named "A and 8, Attorneys-at-Law,"
remaining
in the town.
C also continued
in the practice
of law in the town,
but as a sole practitioner,
using
the name "C Law Firm."
A and C's last
name are the same.
The above fact
consideration:

I.

situation

raises

the

following

questions

for

the

CoMnittee's

Is the

use of the name "C Law Firm"
by a sole practitioner,
in the county
and state
where A practices
law in a partnership,
not associated
with C Law Firm,
misleading
to the public
as to
the identity
of C, or deceptive,
implying
that
C Law Firm is
a partnership
or multiple
attorney
concern?

Under the provisions
of DR 2-102(B),
. . a lawyer
shall
not practice
under
a name that
is misleading
as to identity,
responsibility,
or status,
of those
practicing
thereunder,
or is otherwise
false,
fraudulent,
misleading,
deceptive,
self-laudatory
or unfair
within
the meaning
of DR 2-101,
or is contrary
to law.

II.

Is the

use of the name Y Law Firm"
by a sole practitioner
who has used his last
name to designate
the name of the
firm,
use of a trade
name?

DR 2-102(B)
in private

provides
practice

that
shall

. . . in that
it is inherently
misleading
not practice
under a trade
name.

law

a lawyer

It should
be noted that
the Committee
has been furnished
with a copy of C's
letterhead.
The letterhead
shows in bold print
and name "C Law Firm,"
and
printed
underneath
the name is the address
and telephone
number of the C Law
Firm.
Printed
at the top left-hand
corner
of the letterhead
is C's full
name.
The Committee
has also been furnished
with copies
of C's advertisement
in a law
list
and telephone
directories.
The ads read "C Law Firm."
Also included
in
the ad is the C Law Firm telephone
number.
Canon
assist

2 of
the

the Code of Professional
Responsibility
legal
profession
in fulfilling
its duty

states
that
a lawyer
to make legal
counsel

should
available,

-2-

and in furtherance
of that
goal,
lawyers
in the State
of Indiana
may advertise
their
legal
services
to the public.
However,
advertisements
and public
communications,
whether
in law lists,
telephone
directories,
newspapers
or other
forms of print
or broadcast
media should
be formulated
to convey only information
that
is necessary
for the public
to make appropriate
selection
of a
lawyer.
(EC 2-8)
EC 2-11 sets forth
that
. . . the name under which a lawyer
conducts
his
practice
may be a factor
in the selection
process
of a lawyer
by a lay person.
The use of a trade
name or assumed name could mislead
lay persons
concerning
the identity,
responsibility
or status
of those practicing
thereunder.
EC Z-11
further
advises
that
a . . . lawyer
in private
practice
should
practice
only
under a designation
containing
his own name.

I.
The Committee
concludes
that
C has complied
with the above ethical
consideration,
inasmuch
as C, engaged
in the private
practice
of law, practices
under
a designation
containing
his own last
name, i.e.
"C Law Firm."
There is no
allegation
before
this
Committee
that C.has,
orally
or by written
communication,
held himself
out to the public
as a partnership,
corporation
or multiple
lawyer
concern,
or that
C has mislead
the public
as to identity.
The identity
of C is clearly
shown on the firm's
letterhead.
We further
conclude
that
the designation
"C Law Firm"
is consistent
with the
principles
enumerated
in our Opinion
No. 4 of 1981.
In that Opinion we cited
Washington
State Bar Association
#159 (4/75)
which held that
private
law
firms
or offices
as distinguished
from publicly
funded
non-profit
organizations
must have in their
names, the name of one of the lawyers
in the firm,
Therefore,
the designation
"C Law Firm"
as impersonal
names are improper.
is not prohibited
by DR 2-102(B).
II.

In the past the Committee
has been asked to address
the issue
of use of a
trade
name by a practicing
attorney.
Opinion
No. 3 of 1979 specifically
prohibited
the use of the trade
name "Indianapolis
Legal Clinic"
because
the Committee
concluded
such a name could mislead
the public
to believe
the
clinic
was a government
or public
service
organization
when in reality,
the
clinic
was a private
law firm.
Opinion
No. 4 of 1981 prohibited
the use of the name "R & D Sand Hill
Legal
Clinic."
We decided
that
"Sand Hill"
was a trade
name and its use not
The addition
of the names "R & D" to Sand
permissible
under DR 2-102(B).
Hill
Legal Clinic
did not save the name because
Sand Hill
was never an active
In that
Opinion
we
partner
in the firm,
nor a deceased
or retired
partner.
cited
opinions
of other
state
bar associations
which held that
the use of
trade
names, such as "The Main Street
Legal Clinic"
and "Community
Law Office,"
were inappropriate.
A recent

decision

of

the

Supreme

Court

of

this

state

addressed

the

issue

of
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use of a trade
name by an attorney.
(See
N.E. 2d 299 (Ind.
1984)).
In Sekerez,
an
the Court held that
the use of geographic
Clinic
and Lafayette
Legal Clinic,
by the
of DR 2-102(B).
The clinics
were advertised
reveal
the identity
of the lawyers
practicing
We conclude
within
the
thereunder

In The Matter
of Sekerez,
458
attorney
disciplinary
proceeding,
trade
names of Merrillville
Legal
Respondent
violated
the provisions
under a trade
name that did not
thereunder.

that the name "C Law Firm"
is not a trade
meaning
of DR 2-102(B)
and that
the identity
has been made known to the public.

name or assumed
of C practicing
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The Legal Ethics
Committee
has been
bad check collection
system.
A law
in the community
(Lawyer
A) the bad
retailer
clients.
Lawyer A handles
pleadings
bear his name as attorney.
in meeting
with its clients,
obtaining
to the clients
and otherwise
assisting
tion
procedure.
Legal fees are split
Lawyer A and one-third
being received

NO. 5 OF 1984

asked to consider
the propriety
of a
firm
(the Firm)
refers
to another
lawyer
check collection
matters
of the Firm's
court
hearings
and trials
and all
Members of the Firm work with Lawyer A
necessary
information,
providing
reports
in the operation
of the check collecwith two-thirds
being received
by
by the Firm.

Although
the total
amount of bad checks
received
by the retailer
clients
in
any month are significant,
the average
amount of a bad check is relatively
small.
The Firm believes
that
economical
collection
requires
the use of
the investigative
and clerical
services
of a non-lawyer
in the community
who operates
a business
dedicated
to providing
such services
(Company 6).
Company B is responsible
for locating
the debtors,
preparing
demand letter
forms
(subject
to review
by Lawyer A) and collecting
payments
resulting
therefrom.
The procedure

works

essentially

as follows:

1.

Company B completes
a preprinted
form letter
addressed
to the debtor
threatening
action
and offering
to settle
for the sum of (a) the amount
of the check,
(b) an additional
amount equal to one-half
of the check
characterized
as "client's
damages,"
(c) attorneys'
fees of one-half
the amount of the check and (d) a protest
fee of $15 or 5% of the check,
whichever
is greater.
The form letter
contains
Lawyer A's name and
letterhead
at the top,
and Lawyer A reviews
and signs
the form before
it is mailed.
The form states
that
remittances
should
be sent to Lawyer A
in care of Company B at Company B's address.
If collection
is accomplished
at this
point,
the funds are first
deposited
in a trust
account
and then
the "attorneys'
fees"
are dividedas
previously
described,
the "protest
fee" and "client's
damages"
are paid to Company B, and the amount of the
check is distributed
to the client.

2.

If the filing
of a lawsuit,is
necessary,
Company B prepares
a draft
of
the complaint,
but it is reviewed
and signed
by Lawyer A before
filing.
The complaint
requests
(a) treble
damages pursuant
to Ind. Code § 34-4-30-1,
(b) attorneys'
fees of $100 or the face amount of the check,
whichever
is
greater,
(c) the protest
fee and (d) court
costs.
If recovery
is made,
the attorneys
divide
the attorneys'
fees,
the client
is reimbursed
for
its court
costs,
and the damages and protest
fee are split
between
the
client
and Company B.
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3.

If settlement
is made after
either
Step 1 or Step 2 for less than the
sum demanded,
priority
is given to paying
the client
the amount of the
check and court
costs,
and there
is usually
a pro rata reduction
in the
other
items.

The clients
are
process
and the
handled
through
Lawyer A.

fully
aware of and agree to Company B's involvement
in the
division
of all collections.
All funds collected
are
a trust
account
in the name of and under the control
of

The first
issue
to be considered
is whether
the division
of attorneys'
fees
between
Lawyer A and the Firm is proper.
DR Z-106 establishes
three
requirements
for the division
of fees.
First,
the client
must consent
to the
employment
of Lawyer A after
disclosure
that a division
of fees will
be made.
We assume that
this
requirement
has been satisfied.
Second,
the division
must be in proportion
to the services
performed
and responsibilities
assumed
by each.
Given the involvement
of the Firm in the process,
as previously
described,
we also assume this
requirement
has been met.
Finally,
the total
fee must not clearly
exceed reasonable
compensation
for all legal
services
rendered.
In light
of amounts
involved
and the risk
of non-collection,
we
do not believe
the contingency
fee arrangement
described
in the inquiry
results
in a clearly
excessive
fee to Lawyer A and the Firm.
For these
reasons,
the division
of fees appears
proper.

-

The next issue
is whether
the fees earned
by Company 8 contravene
DR 3-102
which prohibits
a lawyer
from sharing
legal
fees with a non-lawyer.
In
Opinion
No. 1 of 1981, the Connnittee
concluded
that
it would be proper
for
a client
to retain
a non-lawyer
medical
consultant
on a contingent
fee basis
to help the client
and its lawyer
prepare
for a trial
provided:
(1)

The lay person would not engage
authorized
practice
of law;

(2)

The lawyer
lay person;

(3)

The contingent
testimony
of

(4)

did

The arrangement
for fee-splitting
person.

not

share

fee
the

lay

legal

in

fees

was not payable
person;
and

the

un-

with

for

the

the

was not merely
a subterfuge
between
a lawyer
and a lay

Whether
the conduct
of Company B constitutes
the unauthorized
practice
of law
is a legal
question
which is beyond the scope of this
Committee.
Assuming
this
is not the case, the propriety
of the payments
to Company B depends
upon whether
the money received
by Company B is part of a "legal
fee."
Based on Opinion
No.
of 1981, we conclude
that
the payment would not be a legal
fee if Company B is
retained
by the retailer
clients,
rather
than Lawyer A or the Firm.
In
Opinion
No. 1 of 1981,
the Committee
expressed
concern
that
the arrangement,
altho,ugh
theoretically
proper,
could
be misused
by the attorney.
Therefore,

1

we recommend
that the retailer
clients
enter
into
a separate
agreement
directly
with Company 6 providing
for the contingency
payments
to
Company B in order
to dispel
any inference
that
the splitting
of attorneys'
fees is involved.
The final
issue
involves
the propriety
of Lawyer A delegating
to Company B
responsibility
for preparing
demand letters
and other
documents
which are
mailed
under Lawyer A's name.
It has been considered
for many years to be
improper
for a lawyer
to furnish
his letterhead
to clients
for use in
sending
collection
letters
to delinquent
customers
over the attorney's
See ABA Formal Opinion
68 (March 21, 1932);
ABA
supposed
signature.
On the other
hand, EC 3-6 provides:
Formal Opinion
253 (June 26, 1943).
A lawyer
often
delegates
tasks
to clerks,
secretaries,
Such delegation
is proper
if
and other
lay persons.
the lawyer.maintains
a direct
relationship
with his
client,
supervises
the delegated
work,
and has complete
professional
responsibility
for the work product.
This
delegation
enables
a lawyer
to render
legal
service
more
economically
and efficiently.
We believe
the appropriate
standard
is set forth
in ABA Informal
Opinion
1368
(July
15, 1976) in which it was held that
form collection
letters
should
not
be used "unless
the lawyer
personally
exercises
the care and independent
judgment
required
to see that
each letter
sent is accurate
and appropriate
as to the account
of the debtor
when it is sent."
If Lawyer A's review
of
the demand letters
satisfies
this
standard
of care and independent
judgment,
we believe
it is not improper
to delegate
to Company B responsibility
for
preparing
the demand letters
for Lawyer A's review
and signature
from preprinted
forms containing
Lawyer A's letterhead.
The same standard
would
apply
to Lawyer A's review
of complaint
drafts
prepared
by Company B.

Res Gestae

- July~,
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LEGAL ETHICS COMMITTEE
OPINION

NO. 6 OF 1984

The Committee
has been asked whether
a former
a criminal
defendant
can raise
by way of post
issues
that
relate
to a case prosecuted
during

prosecutor
conviction
his term.

now representing
relief
petition

A similar
issue was apparently
addressed
in ABA Formal Opinion
134
(March 15, 1935).
In that
opinion
the ABA stated,
referring
to then
Canon 36, that:
A lawyer
having
once held public
office
or having
been in the public
employ,
should
not after
his
retirement
accept
employment
in connection
with
any matter
which he investigated
or passed upon
in such office
or employ.
The opinion
particularly
noted that
as a prosecutor
in the office
in a position
to acquire
information,
even if he did not,
and the
would naturally
infer
that
there
was some advantage
to the defense
his previous
connection
to the office.
It is acknowledged
that
EC 9-3 of the Code of Professional
states
that
a lawyer
after
leaving
judicial
office
or other
should
not accept
employment
in connection
with any matter
substantial
responsibility.

he was
public
from

Responsibility
public
employment,
in which he had

Nevertheless,
the prosecuting
attorney
is the chief
administrative
officer
of the office
and should
be oresumed
to have knowledae
of the matters
under
him.
See, State
v. Tippecanbe
County Court
(1982)
am Ind.
432 N.E. 2d
1377, 1379.
Although
a law firm
is held to a different
stand&i
than a
prosecutor's
office,
Opinion
No. 2 of 1963 of this
Committee
prohibited
a
former
associate
of a iaw firm
from representing
a client
in a matter
which
was pending
in the office
of the law firm
when he left.
This holding
was
true even if the associate
had not worked on the case.
We therefore
believe
that
the substantial
responsibility
test might
be applicable
in a similar
question
related
to a deputy
prosecutor
who had no participation
with a case while
in the office.
However,
for the prosecutor
himself,
he should
be precluded
from accepting
employment
which calls
into
question
a guilty
plea which occurred
during
the time he was in office.

Res Gestae

- August,
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LEGAL ETHICS COMMITTEE

OPINION NO. 7 OF 1984

The question
has been presented
to the Committee
as to whether
or not a
part-time
City Attorney
or deputy
City Attorney
can represent
parties
in
City Court of that
City in those instances
where no City office
or officer
is involved
nor is any City Police
Officer
involved.
Opinion

No.

3 of

1983

of

this

Committee

said

in

part

the

as follows:

“It must be said at the outset
that whenever
an attorney
represents
a public
body on a part-time
basis and also
carries
on a private
practice
that
there
is an obvious
potential
conflict
of interest
at all
times as to all of
his clients.
“It is also essential,
however,
that
attorneys,
county
attorneys,
deputy
order
to maintain
our system
in its
attempt
to place all
attorneys
who
on a full-time
status
would create
the tax-paying
citizens
of the State

we have part-time
city
prosecutors,
etc.,
in
present
form.
To
advised
public
bodies
an undue burden
upon
of Indiana.

"Therefore,
we feel
that since
there
conflict
at all times when one holds
titioner
and also represents
a public
each and every case must be examined
merits."

is an obvious
potential
himself
out as a pracboard or commission,
strictly
on its own

Thus, I feel
by inquiry.

that

we must

One must first
look at
elected
to create
City

examine

the nature
Courts.

this

of

issue

a City

upon

Court

the

in

facts

those

as presented

cities

which

to

have

, elected
by the citizens
of the
The City Court Judge is an elected
office
City and the Judge serves
a four
(4) year term.
This office
is completely
independent
of the City Administration.
The City Court Judge is a separate
and distinct
judicial
office,
much the same as a Circuit
Court or a County
Court.
In fact,
the jurisdiction
of a City Court is concurrent
with that of
a Circuit
Court or County Court
up to the limit
of the City Court's
jurisdiction.
(I.C. 33-10.1-2-2)
The duties
of the City Attorney
are spelled
out in I.C. 36-4-9-12
which consists
of prosecuting
violators
of City Ordinances,
giving
legal
advice
to
the officers,
departments,
boards,
commissions
and other
agencies
of the City,

us
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and to generally
civil
matters.

represent

the

boards

and

commissions

of

the

City

in

all

The City Attorney
does not have any criminal
jurisdiction
other
than the
Any violation
of any state
ordinance
or
enforcement
of City Ordinances.
statute
must be brought
in the name of the state
and prosecuted
by the
City Ordinances
are treated
now the same as
prosecuting
attorney's
office.
civil
actions.
(I.C.
34-4-32-l)
Thus the City Attorney
would be practicing
in criminal
actions
the same as any other
independent
judicial
office.
It is true that
there
are some states
where
a City Officer
such as a Mayor or Councilman.
in the State
of Indiana.

in City
attorney.

the

Court civil
The City

actions
or
Court is an

City Magistrate
However,
this
is

is also
not true

Thus under the factual
situation
presented
to us, it would appear
that
there
is no violation
of any ethical
or disciplinary
rule
for a City Attorney
(or deputy
City Attorney)
as a private
practitioner
to practice
in matters
before
the City Court in his City when no City Board or Commission
is
involved,
the City has no interest
in the litigation,
no City Officer
or
employee
(including
any Police
Officer)
will
testify
as a witness
or party
litigant,
and no City Ordinance
question
is involved.

Res Gestae

- August,
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INDIANA STATE BAR ASSOCIATION
LEGAL ETHICS COMMITTEE
OPINION NO. 8 OF 1984

This committee has been asked to give an opinion as to any ethical consideration surrounding the printing
and use of business cards for paralegals in a
law firm.
In our Opinion No. 5 of 1982, it was held that a lawyer may not list
names
of secretaries,
paralegals,
legal assistants,
or administrative
assistants
on the lawyer's letterhead.
Said opinion read in material part as follows:
"In ABA Informal Opinion 909 it was deemed permissible
for
the investigator/photographer
of a law firm to use a card
containing his name and title
and the name of the law firm
. . . Use of such cards was extended to legal assistants
in
ABA Informal Opinion 1185, although the names of such persons
could not be placed on the firm's letterhead.
. ."
EC 3-6 reads in material

part as follows:

"A lawyer often delegates tasks to clerks, secretaries,
and
other lay persons.
Such delegation is proper if the lawyer
maintains a direct relationship
with his client,
supervises
the delegated work and has complete professional
responsibility
for the work product.
This delegation enables a
lawyer to render legal service more economically and
efficiently."
The general rule as set forth
Conduct (1984) 21:8609, viz:

at ABA/BNA Lawyer's

Manual on Professional

Most states now permit lay personnel to carry personal
bus;ness cards on which both their status and the name of
their employing lawyer or firm are included.
Id. Lay personnel
are widely allowed to sign correspondence as long as it contains no legal advice and the lay status is clearly indicated.
ABA Informal Opinion 1367 (June 15, 1976). . ."
II

Accordi,ngly, while a paralegal may have a business card, the form and substance
of such business card must be approved by the lawyer/employer
who is responsible for ensuring that such cards meet the same standards of dignity and accuracy
as would be required for the lawyer's own card.
The card must clearly identify
the non-lawyer capacity of the paralegal in order that no deception be caused
to the public.
E.g., Massachusetts Bar Opinion No. 83-10; Philadelphia
Bar
Opinion No. 80-15; Texas Bar Opinion No. 403; New Hampshire Bar Opinion No.
1982-3/20; Minnesota Bar Opinion No. 8; and State Bar of Michigan Opinion
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No. CI-724. Although
our Supreme Court has not chosen to follow
the path
of several
states
which have laid
down guidelines
for the utilization
by
lawyers
of the services
of legal
assistants,
Matter
of Sekerez
(Ind. 1984)
458 N.E. 2d 229 indicates
that
an Indiana
attorney
must comply with EC 3-6
in making sure that an employee/paralegal
is not being held out to the
public
as a licensed
attorney
and does not engage in the practice
of law.
For these reasons,
the business
card used by a paralegal should
state not
only the capacity
of the paralegal,
but also the name of the paralegal's
employer
so that the identity
of the lawyer
or law firm
responsible
for
the paralegal's
conduct
is disclosed.

Res Gestae

- August,

1985

INDIANA STATE BAR ASSOCIATION
LEGAL ETHICS COMMITTEE
OPINION NO. 9 OF 1984

The Legal Ethics Committee has been asked whether DR 7-110(A) prevents
judicial
court reporters from being employed by attorneys in their spare
time to record and transcribe
depositions
and from being paid the reasonable
value of their services.
The DR 7-110 under consideration

in this

opinion

states:

Contact with Officials.
(A) A lawyer shall not
give or lend anything of~value to a judge,~official,
or employee of a tribunal
. . .
An understanding of the harm intended
obtained from EC 7-34 which states:

to be prevented

by DR 7-110(A)

can be

"The impartiality
of a public servant in our legal
system may be impaired by the receipt of gifts or
loans.
A lawyer, therefore,
is never justified
in
making a gift or a loan to a judge, a hearing officer,
or an official
or employee of a tribunal."
Based upon the fact situation
presented, it is the opinion of the Legal Ethics
Committee of the Indiana State Bar Association
that no violation
of DR 7-110(A)
occurs when an attorney employs a court reporter to take a deposition and pays
that court reporter for the reasonable value of the services rendered.
Such
employment situation
does not impair the impartiality
of a public servant in
our legal system and DR 7-110(A) was not written with the intention
to prohibit such employment activity.

Res Gestae - August,
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INDIANA STATE BAR ASSOCIATION
LEGAL ETHICS COMMITTEE
OPINION NO. 10 OF 1984

I.

THE ISSUE

The Legal Ethics Committee of the Indiana State Bar Association
has been
requested to issue an opinion as to whether or not a lawyer can represent
two criminal
defendants in the following
situation:
Lawyer A was employed to represent Criminal Defendant B regarding a charge
Subsequent to the arrest of Criminal
of possession of a controlled
substance.
Defendant B,and his employment of Lawyer A, a search warrant was issued for
the residence of Criminal Defendant B and his mother which resulted in additional charges being filed against Criminal Defendant B and in criminal
charges
being filed against the mother, Criminal Defendant C, for possession of controlled
substances and paraphernalia.
Lawyer A is presently representing
Criminal Defendant B in regards to the initial
charges but not representing
Criminal Defendant B in regards to the additional
charges.
Lawyer A is also
presently representing Criminal Defendant C in regards to the charges arising
from the search of her residence.
Lawyer A has indicated that based upon
confidential
information
from his clients,
he does not believe Criminal
Defendant C is involved in any manner with the initial
charges filed
against Criminal Defendant B. It is also the opinion of Lawyer A that
certain activities
of Criminal Defendant B which are not connected to the
case in which Lawyer A represents Criminal Defendant B are involved with
the defense of Criminal Defendant C. Specifically,
Lawyer A believes that
the activities
of Criminal Defendant B provided a basis for the issuance of
a search warrant of Criminal Defendant C's residence and that both Criminal
Defendants B and C were residing at the site of the execution of the search
warrant.
The issue presented is whether it is ethical under the Indiana Code of
Professional
Responsibility
for an attorney to represent two criminal
defendants in separate criminal
proceedings where the defense of one criminal
defendant may require the attorney to introduce evidence which may be damaging
to the interests
of his other client.
II.

DISCUSSION OF THE ISSUE

Canon 5 (A Lawyer Should Exercise Independent Professional
Judgment on Behalf
of a Client)
is relevant to the consideration
of the above-stated issue.
Disciplinary
Rule 5-105 provides:
DR 5-105

(A)

Refusing to Accept or Continue Employment if
the Interests of Another Client May Impair the
Independent Professional
Judgment of the Lawyer.

A lawyer shall decline proffered employment if the
exercise of his independent professional
judgment
in behalf of a client will be or is likely
to be

adversely affected by the acceptance of the proffered
employment, except to the extent permitted under
DR 5-105(C).

(B)

A lawyer shall not continue multiple
employment if
the exercise of his independent professional
judgment
in behalf of a client will be or is likely
to be
adversely affected by his representation
of another
client,
except to the extent permitted under
DR 5-105(C).

(Cl

In the situations
covered by DR 5-105(A) and (B), a
lawyer may represent multiple
clients
if it is obvious
that he can adequately represent the interest
of each
and if each consents to the representation
after full
disclosure
of the possible effect of such representation on the exercise of his independent professional
ju,dgment on behalf of each.

CD)

If a lawyer is required to decline employment or to
withdraw from employment under DR 5-105, no partner
or associate of his or his firm may accept or continue such employment.

The Committee is of the opinion that in the above-stated factual situation
the representation
of two criminal
defendants would violate DR 5-105(A) and
(B).
It appears evident from the above-stated facts that in defending
Criminal Defendant C, Lawyer A may seek to establish
that the controlled
substances and paraphernalia were actually
owned and controlled
by
Criminal Defendant B and not by Criminal Defendant C. Lawyer A also
may find it necessary to attack the legality
of the search warrant as it
pertains to Criminal Defendant C by showing that the law enforcement
officials
were only aware of certain illegal
activities
of Criminal
Defendant B and the probable cause only existed for the issuance of a
search warrant pertaining
to Criminal Defendant B. The Committee is of
the opinion that either of these defenses on behalf of Criminal Defendant C
would be prejudicial
to the interests
of Criminal Defendant B. Therefore,
Criminal Defendant B and Criminal Defendant C would have adverse interests.
DR 5-105 provides an escape valve in subsection (C) if it is obvious that
the lawyer can adequately represent the interests
of both clients
and each
client
consents to the representation
after full disclosure
of the possible
effects of such representation
on the exercise of the attorney's
independent
professional
judgment on behalf of each client.
The Legal Ethics Committee
cannot assume responsibility
for
is not a fact-finding
body and, therefore,
determining in the final instance whether it is "obvious" that Lawyer A can
adequately represent the interests
of each client.
However, in an effort
to
provide some guidance, if either of the above-described defenses of Criminal
Defendant C are being contemplated or any similar
defense is being contemplated,
the Committee does not believe that it would be "obvious" that the lawyer could
adequately represent the interests
of each client.
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The Committee is also of the opinion that the above factual situation
could
lead to a violation
of Canon 4 (A Lawyer Should Preserve the Confidences and
Secrets of a Client) and DR 4-101(A) and (6) which state:
DR 4-101

Preservation
of a Client.

of Confidences

and Secrets

(A)

"Confidence" refers to information
protected by
the attorney-client
privilege
under applicable
law,
and "secret" refers to other information
gained in
the professional
relationship
that the client has
requested be held inviolate
or the disclosure
of
which would be embarrassing or would be likely
to
be detrimental
to the client.

(B)

Except when permitted
shall not knowingly:

under DR 4-101(C),
or secret

a lawyer

of his client.

(1)

Reveal a confidence

(2)

Use a confidence
the disadvantage

(3)

Use a confidence or secret of his client for
the advantage of himself or of a third person,
unless the client consents after full disclosure.

or secret of his client
of the client.

to

Lawyer A has indicated that based upon confidential
information
received from
his clients
that the initial
arrest of Criminal Defendant B does not involve
Criminal Defendant C. It is, therefore,
apparent that Lawyer A has received
confidential
information
from Criminal Defendant B. If this confidential
information
includes facts relevant to the defense of Criminal Defendant C,
Lawyer A would violate
DR 4-101(B)(Z) by disclosing
the confidence or secret
in Lawyer A's defense of Criminal Defendant C. Furthermore, the possibility
that Lawyer A will receive confidential
information
from Criminal Defendant B
which information
may be beneficial
to the defense of Criminal Defendant C
highlights
the potential
conflict
between the interests
of Criminal Defendants
B and C. Lawyer A could not receive confidential
information
from Criminal
Defendant B beneficial
to the defense of Criminal Defendant C and withhold
such information
from the defense of Criminal Defendant C without violating
DR 5-105(A) and (8).
III.

CONCLUSION

The Legal Ethics Committee is of the opinion that the representation
Of
Criminal Defendants B and C would constitute
a violation
of OR 5-105. The
Legal Ethics Committee is also of the opinion that it would be unethical for
Lawver A to use anv confidential
information
obtained from Criminal Defendant
B in the defense of Criminal Defendant C.

Res Gestae - August,

1985

INDIANA STATE BAR ASSOCIATION
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OPINION

NO. Ul OF 1984

1. -Issue
Whether
appointed
employed

a lawyer
who does criminal
defense
work including
some as a courtpublic
defender,
can share office
space with a lawyer
who is also
as a detective
for the Sheriff's
Department.

II.
A.

Office

Opinion

Sharing

If the office
sharing
arrangements
meet the standards
as set out in
Opinion
No. 2 from 1972 and Opinion
No. 3 from 1973, there
would be no
prohibition
to such a relationship.
Basically
those standards
assist
in
eliminating
the appearance
of impropriety
that could result
by preventing
the public
from associating
in common practice
the names of the two lawyers.
If the standards
are not met, then the issue would be the same as if the
lawyers
were associates
or partners.
B.

Prohibition

if

Lawyers

are

Partners

or Associates

Although
this
committee
has found no opinions
on point,
we believe
that
Disciplinary
Rule 9-101
(B) would be applicable.
In this situation
if the
lawyers
so associate,
then the criminal
defense
lawyer
should
not accept
any employment
arising
out of an arrest
made by the law enforcement
department employing
the other
lawyer.
Conversely,
if the criminal
defense
lawyer
wished
to accept
clients
who had been arrested
by the applicable
law enforcement agency,
then the lawyers
should
not associate
in the practice
of law.

III.

Conclusion

An office-sharing
arrangement
if it met the standards
of previous
Indiana
opinions
would be permissible.
Even in that
situation
both lawyers
should
be careful
not to suggest
the possibility
of any advantage
in criminal
defense
representation
as a result
of the relationship
of one lawyer
to a
law enforcement
agency.

If the
ments,
practice

lawyers
do not meet the standards
then the appearance
of impropriety
of criminal
defense
work.

applicable
creates

to office-sharing
restrictions
limiting

arrangethe
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The Legal
Ethics
asked to render
lowing
proposal:

Committee
an opinion

OPINION

NO. U2 OF 1984

of the Indiana
State
upon ethical
questions

Bar Association
arising
out

of

has been
the fol-

Attorney
proposes
to employ persons
to review
files
relating
to unclaimed
property
existing
within
the
Unclaimed
Properties
Division
of the Indiana
Attorney
General's
Office.
After
a determination
by the
attorney
as to potential
beneficiaries
of such property,
the Attorney
proposes
the following
procedure:
(1)
(2)
(3)

Letter
to Beneficiary
of
Agreement
and Assignment
Special
Power of Attorney

The question
presented
is
documents
suggested
violate
Some assistance
July 24, 1937,

with
which

whether
the procedure
proposed
and the
the Code of Professional
Responsibility.

this
inquiry
is found
states
specifically:

"It
is improper
heirs
and solicit

for

as discussed
as follows:

in

ABA Formal

an attorney
to search
employment
from them."

The ABA committee
opinion
relied
was considered
direct
solicitation
Additionally,
274, reflects

Notification

in

for

use of

Opinion

173,

the

dated

unknown

on then existing
Canon 28.
This conduct
of business
by personal
connnunications.
96 New Jersey

Law Journal

1437

(1973),

Opinion

It would be a violation
of DR 2-103 for an attorney
who
represents
a business
that conducts
investigations
to
represent
it when it learns
of unclaimed
funds likely
to escheat
by alerting
the alleged
owners of the funds,
inviting
them to sign a contract
to pay his client
a
percentage
of any collections
on a contingency
basis,
and preparing
the required
documents
at his client's
expense.
It is the opinion
of this
DR 2-103 (A) as amended:
A lawyer
contact

shall
(either

committee

not
in

that

the

proposed

activity

seek or recommend,
by in-person
the physical
presence
of, or by

would

violate
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telephone),
the employment
as a private
practitioner,
of himself,
his partner,
or associate,
to a nonlawyer
who has not sought
his advice
regarding
employment
of a lawyer,
or assist
another
person
in
so doing.
and DR 2-103

(D):

A lawyer
shall
not contact,
or send a written
communication
to, a prospective
client
for the
purpose
of obtaining
professional
employment,
if:
(1)

The contact
or written
communication
is based upon the happening
of a
specific
event.

INDIANA STATE BAR ASSOCIATION
LEGAL ETHICS COMMITTEE
UNPUBLISHED

OPINION

NO. U3 OF 1984

The Legal Ethics
Committee
received
the following
inquiry:
Whether
or not
a conflict
of interest
exists
when a deputy
prosecuting
attorney
in his
private
capacity
represents
a husband or wife
in the prosecution
or defense
of a civil
citation
action
for failure
to pay support.
Further
facts
related
to this
inquiry
reveal
that
the same part-time
deputy
prosecuting
attorney
is representing
an ex-wife
in a support
citation
action,
who does
not qualify
for Title
IV-D assistance.
The statutes
governing
a deputy
prosecuting
attorney's
duties
and responsibilities
are those recited
in more detail
in this
Committee's
Opinion
No.
of 1981.
Read together,
these statutes
impose a duty upon the prosecuting
attorney
to represent
petitioners
in welfare
cases and in cases which
qualify
under the Uniform
Reciprocal
Support
Act to collect
child
support.
In addition,
an intentional
failure
to pay child
support
can be prosecuted
as a Class D Felony.
It has been this
Committee's
of 1981, that
a violation
of
indeed
exist
if:

clear
position
as recited
the Code of Professional

in our Opinion
Responsibility

No.
does

3

7

II

a part-time
prosecuti~ng
attorney
(or his
part-time
deputy)
(were)
to ~handle cases involving
the collection
of support
in his capacity
as a private
attorney.
There would also be a violation
of the Code
if the part-time
prosecuting
attorney
defended
a party
in a support
arrearage
civil
contempt
proceeding,
since
the attorney
may later
be required
to prosecute
the
action
under Indiana
Code 35-46-l-5."
The applicable
provisions
of the Code of Professional
Responsibility
which
govern
a lawyer's
conduct
in this
instance
are Canon 4, Canon 5 and Canon 9.
Furthermore,
the Indiana
Supreme Court has addressed
the duties
and responsibilities
of a prosecuting
attorney
as public
employee.
Conflicts
of
interest
were found to exist
in two cases.
In The Matter
of Lantz,
420 N.E. 2d
1236 (1981),
a part-time
prosecutor
was publicly
reprimanded
for filing
civil
cases involving
bad checks because
his responsibilities
as a prosecutor
involved
enforcing
criminal
laws regarding
bad checks.
In The Matter
of George
Fisher,
400 N.E. 2d 1127 (1980),
the Indiana
Supreme Court
publicly
reprimanded
Mr. Fisher
for accepting
private
employment
on behalf
of a client
in a child
custody
dispute
which collaterally
involved
a criminal
prosecution
and petition
to establish
paternity
which was filed
by Mr. Fisher.
The Court found Mr.
Fisher
violated
DR 9-101(B)
of the Code of Professional
Responsibility,
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which
prohibits
a lawyer
which such lawyers
have
employee.

from accepting
private
substantial
responsibility

employment
in a matter
in
while
serving
as a public

A case involving
a conflict
which apparently
developed
after
the filing
of
a civil
case is In The Matter
of Jeffrey
Lantz,
442 N.E. 2d 989 (1982).
Mr. Lantz was publiclyeme
Court for violating
Disciplinary
Rules 1-102(A)(5),
5-105(B),
land 9-101(B)
of the Code of
Professional
Responsibility.
In this
case, Mr. Lantz,
who was serving
as a part-time
prosecuting
attorney,
filed
a civil
action
on behalf
of
his clients,
a husband and wife.
Later,
the husband was arrested
and
charged
with two misdemeanors
in the county
where Mr. Lantz served
as
prosecuting
attorney.
Mr. Lantz withdrew
from the civil
case after
a
grievance
was filed
which indicated
the husband
had two warrants
issued
against
him arising
out of the misdemeanor
charges.
The court
found that
Mr. Lank's
"dual
and diametrically
opposed
duties
to the State
and to his
client
compromised
his independent
judgment."
Lantz,
su ra; p. 990.
The
Court
further
went on to state:
"The mere poss%Ti%y$i@hasis
added) of
an adverse
effect
upon the exercise
ofhis
free judgment
prevents
a lawyer
from representing
clients
with opposing
interests."
Lantz,
supra;
p. 990.
The Committee,
therefore,
finds
that
in accord
with the Code of Professional
Responsibility,
in light
of our previous
opinions,
and relevant
case law,
that a deputy
prosecuting
attorney
may neither
represent
nor defend
a
husband
or wife in any civil
matter
involving
the collection
of child
support.
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Judge A has inquired
to stamp on envelopes

whether
it
containing

COMMITTEE
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would
court

violate
mailings

the
the

Code of Judicial
Conduct
following
message:

RE-ELECT JUDGE A
A MATURE AND COMPETENT, EXPERIENCED PROFESSIONAL
Judge A also inquired
whether
the use of the stamp violates
Federal
statutes
regulating
the election
of judicial
officers.
as the Committee
does not render
legal
opinions,
no opinion
as to the legality
of the proposed
conduct.

any State or
Inasmuch
will
be expressed

In considering
the proposed
use of the stamp on court
mailings,
the two
provisions
of the Code of Judicial
Conduct
applicable
are Canons 2 and 7.
Canon 2 provides
that
"A judge should
avoid
impropriety
in all his activities."
More specifically,
Canon 7, in addressing
campaign
conduct
in subpart
(b)(l)(a)
states:
A candidate,
including
an incumbent
judge,
for a
judicial
office
that
is filled
either
by public
election
between
competing
candidates
or on the
basis of a merit
system election:
(a) should
maintain
the dignity
appropriate
to judicial
office,
and
should
encourage
members of his family
to adhere
to the same standards
of
political
conduct
that apply
to him.
The Committee
does find
that
the proposed
use would violate
Canons 2 and 7.
The envelopes
and postage
used by the county
court
are purchased
with public
funds.
It would have the appearance
of impropriety
to transmit
a political
message by using public
funds,
even though
those funds would have been
expended
in any event.
Additionally,
the dignity
appropriate
to judicial
office
would be violated
by combining
official
court
correspondence
with a
partisan
political
message.
The Committee
is of the opinion
that
the conduct
could
be perceived
as an improper
usage of public
funds and a misuse of
judicial
office
in violation
of Canons 2 and 7 of the Code of Judicial
Conduct.
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The Committee
has been asked whether
an Attorney
who represented
Client
A
in various
corporate
and real
estate
activities,
including
the preparation
of a commercial
lease for the client
as a Lessee of a truck
stop and diner,
may subsequently,following
termination
of employment
by Client
A, undertake employment
by Client
B.
Client
B is a subsequent
owner of the truck
stop and is represented
by a law firm
of which
the attorney
is now employed.
Client
B has an action
in progress
against
Client
A relative
to the removal
of fixtures
and inventory
by Client
A from the truck
stop.
Attorney
has
taken over representation
of Client
B's claim against
Client
A.
Client
A
is charging
that Attorney
has a conflict
of interest.
Client
A is represented
by separate,
newly-employed
counsel.
Attorney
represents
his
employment
with Client
A regarding
the truck
stop was a lease which had
expired
prior
to Client
B's acquisitionof
the truck
stop.
Attorney
further
states
that
the issues
in the
lawsuit
do not involve
the lease
and that
during
the former
employment
he acquired
no information
regarding
the assets
or inventory
of the truck
stop.
In the situation
before
us, we do not believe
Attorney
from representing
Client
B provided
Attorney
acquired
during
the course
of his employment
by Client
A which
be used against
Client
A in the lawsuit,
and there
is
lationship
between
the matters
involved
in the former
matters
involved
in the lawsuit.

is disqualified
no information
could potentially
no substantial
reemployment
and the

