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Facts
Senior memberof law firm has sulxnitted affidavit to the Clerk, Indiana
Suprexe Court, requesting "inactive" but yccd standing status. The
"inactive" status is necessitated by a failure to ccanplete required
continuing education hours. The senior memberhas no client contact and
is not regularly present at the law office.

Issue
May the senior attorney display his nameon the firm letterhead with the
designation "retired" following the name?

Discussion
Rule 7.2, Professional Notices, Letterheads, Offices and Law Lists, of
the Rules of Professional Conduct, contains, in part, language that a law
firm may "if otherwise lawful, a firm may use as, or continue to include
in, its name, the nameor namesof one or more deceased o-c retired
membersof the firm."
Further the same rule states a lawyer shall not
practice under a name that is misleading as to the identity,
responsibility,
or status of those practicing thereunder.

Conclusion
The proposed letterhead procedure of identifyiny the senior attorney as
"retired" is permissible under the F&es of Professional Conduct.

Res Gestae - October, 1990
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The Ccr&ttee has keen requested to offer an opinion as to whether it is
appropriate for a public defender to petition the court for fee
reimbursement pursuant to P.L. 284 - 1989 (I.C. 33-9-11.5-6).
This
provision reads:
Payment of costs. - (a) If at any stage of a
prosecution for a felony OK a misdeameanorthe
Court makes a finding of ability to pay the costs
of representation under Section I of this Chapter,
the Court shall require payment by the person OK
the person's parent, if the person is a child alleged
to be a delinguent child, of the following costs in
addition to other costs assessed against the person:
(1) Reasonable attorney's fees, if an
attorney has been appointed for the
person by the Court.
(2)

Costs incurred by the county as a
result of Court-appointed legal
senrices Ke?IdeKedto the person.

(b) The clerk of the Court shall deposit costs
collected under this Section into the supplemental
Public Defender Services E'undestablished under
Section 1 of this Chapter.
The simple answer to this inquiry would be that it appears that it would
never be appropriate for the public defender to petition the court to
make this finding.
Rule 1.6 provides that a lawyer "shall not reveal infomation relating to
representation of a client unless the client consents after consultation
. . . . ' Further, Rule 1.7(b) provides that:
A lawyer shall
representation
limited by the
Ck?nt OK t0 a
own interests.

not represent a client if the
of that client may be materially
lawyer's responsibilities
to anotheK
third person OK by the 1aWyeK’S

While the request for opinion does not describe the particulaK context in
which the public defender assigned to the case, OK another staff public
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defender, might petition
the court for reimbursement of fees, it selikely
that any information
the public defender's office may have as to
the financial
ability
of the defendant would have been obtained during
the representation
of the client.
It is further
presumed that the
motivation
for a public defender to make such a request is to provide
funds for the operation of the public defender's office in subsequent,
unrelated matters.
An attorney's
request that a client m&e
reimbursement is clearly
detrixental
to the client
and is a breach of the
loyalty
owed by the attorney.
That the attorney's
office would benefit
by the disclosure
operates as an incentive
for the breach and is an
aggravating factor.

Res Gestae

- October,

3990
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FACTS
An attorney sands targeted mailings to individuals involved in motor
vehicle accidents for the purpose of obtaining representation.
The
individuals targeted are kncxm by the attorney only insofar as the
target's name appeared in somepublic record.
ISSDE
Whether a lawyer may solicit business for pecuniary gain by sending
targeted mailings to individuals involved in x&or vehicle accidents?
DISCIJSSION
when this question was sulxnitted to the Ccaxnittee, Rule 7.3(d)(l)
provided that a lawyer could not send a written ccxmnunication to a
prospective client based on the happening of a,specific event. However,
effective January 1, 1990, the Rule was amendedand subdivision (d) was
deleted. The -&nent
added two (2) new subdivisions, (b) and Ic).
Court Rules (Bums 1990).
Fo-

subdivision

(d) is.set

forth as follows:

(d) A lawyer shall not contact, or sand a written
comnunication to, a prospective client for the purpose
of obtaining professional employment if:
(1)

the contact or written~onnaunication is based
upon the happening of a specific event;

(2)

the lawyer kn~s or reasonably should know
that the physical, emotional or mental state
of the person is such that the parson could
not exercise reasonable judgment in qloying
a lawyer:

(3)

the person has made knayn to the lawyer a desire
not to receive ccansxkati0n.s from the lawyer: or

(4) the cmnnunication involves coercion, duress, or
harassment.
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Subdivision (a) now appears as subdivision

(b):

(b) A lawyer shall not solicit professional employment
from a prospective client by written or recorded
ccmmnication or by in-person or telephone contact
even when not otherwise prohibited by paragraph (a) if:
(1)

the prospective client has made know to the
lawyer a desire not to be solicited by the
lawyer; or

(2)

the solicitation
or harassment.

Also pertinent
(c)

involved ccercion, duress

to the discussion is subdivision

(c):

Every written or recorded comnmication from a lawyer
soliciting professional employment from a prospective
client potentially in need of legal services in a
particular matter, and with whcunthe lawyer has no
family or prior professional relationship,
shall
include the words "Advertising Material" conspicuously
placed both on the face of any outside envelope and at
the beginning of any written ccsmmu'cation, and both
ication.
atthebeg inning and ending of any recorded ccmmxm
A.copy of each such ccmnunication shall be filed with
the, Indiana SupremeCourt Disciplinary Ccxnnission at
or prior to its dissemination to the prospective client.

Indiana's Rule 7.3(a)-(c) is exactly the same as 7.3(a)-(c) of the ABA
Model Rules, with the exception of the last sentence in Indiana Rule
7.3(c).
The ABArules were amendedin February of 1989 in response to
Shaper0 v. Kentucky Bar Association; 486 U.S. 466 (1988). In
Shapero, the court held states may not categorically prohibit targeted
In place of a ccmrplete ban, the
direct mail solicitation
of clients.
Shaper0 Court suggested other means could be used to regulate direct
mail solicitation.
For example, a state may require lawyers to file
targeted letters with a state agency, explain how facts were discovered
and verified, or require letters to be labeled "advertisement."
Id. at
476-78. Prior to Shapero, ARAModel Rule 7.3 prohibited mailinqletters that were targeted to specific clients, much like Indiana's prior
Rule 7.3(d) (1). The new ASARule 7~.3 allows for direct mail advertising,
and, incorporates the court's suggestions for permissible restrictions.
ADA/BRALawyer's Manual on Professional Conduct 81:402. Therefore,
because Indiana's Rule of Professional Conduct 7.3 is the same as the
American Bar Association's Rule 7.3, Indiana is now consistent with
Shaper0 and Rule 7.3 (c) allows targeted mailings to individuals
potentially in need of legal services.
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CONCLUSIONS
A lawyer may solicit business for pecuniary gain by sending targeted
mailings to individuals involved in motor vehicle accidents. However,
Thus, the words "Advertising
the mailings must comply with mle 7.3(c).
Material" must be placed at the beginning of every letter or printed
material mailed. Additionally, the words "Advertising Material" must be
placed on the outside of every envelope used for the mailing. Finally, a
copy of the letter or printed material must be filed with the Indiana
SupremeCourt Disciplinary Comnission.

Res Gestae

- April,

1991
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The C&ttee
has been requested ti review scaneadvertising information
in reference to a mail solicitation
for participation in a group legal
is being done by a
services plan. In this instance, the solicitation
ccanpanycalled %egal Services Plan of America" to customers of a
mortgage ccqany.
The advertising information includes a "personal" letter to the custmner,
a solicitation
announcementfrcrn the Senior Vice President of the
mortgage ccanpanytouting the plan, a pamphlet entitled "Why Should You
Consult a Lawyer," and its ccxnponents, and another pamphlet entitled,
"How Can You Afford a Lawyer," and an application for membership, which
includes the following:
1.

agreement to enroll in plan;

2.

agreement to add the monully cost of the plan
($6.75 per month) to the custcaner's house payment;

3.

agreement that custciner can cancel anytime;

4.

agreement that custcwer's plan attorney will
forward information to the plan offices "for
quality control and statistical
purposes only."

The customer has to sign the application agreeing to the four terms cited
above before he/she can enroll in the plan. The plan sets forth the
"benefits" offered to the custaer,
including what they can expect for
their $6.75 per month, subject to limitations which are listed by
footnote concerning various state requirements, and a suggested miti
fee schedule for certain basic types of legal work.
The information provided does not indicate whether the plan is registered
under Admission and Discipline Rule 26.

Issues
The inquiring
following:

attorney has requested the Ctittee

1. Whether the soliciation

material

to consider the

sent to the
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customer is "misleading."
2. Whether the solicitation
material runs afoul
of any other proscription of the FMes of
Professional Conduct.
3.

Other issues that concern a referral
operated by non-lawyers.

system

The Ccxmrktee notes at the outset that the Rules of Professional Conduct
apply only to attorneys, and not otherwise to the companyadvertising its
legal plan services. As such, the Ccmmittee cannot undertake to comment
on the advertising as being "misleading" unless it falls within the
purview of our mles of Professional Conduct. In this instance, the
advertisement does not. However, previous inquiries initiated by an
attorney whose law firm was called upon to be a "referral attorney" and
render legal services pursuant to a "plan" was approved with reservations
in OUTOpinion No. 4 of 1986. In that opinion, the Cannittse required
that the "referral attorney," prior to receiving referrals from the group
legal services plan, assure himself or herself that the group legal
services plan has been filed in ccxnpliauce with Admission and Discipline
Rule 26.
Since the C&ttee
has not been provided with the referral contract, we
fomiulate no opinion on whether tJ.-rk plan for the referral attorney meets
the requirements of Rule 7 of the Rules of Professional Conduct. Wedo
not express an opinion on the advertising performed by the legal services
plan ccmpauy for the reasons noted above. We further can make no
determination whether this group legal set-vices plan meets the
requirements of Admission and Discipline Rule 26 because we have not been
provided with sufficient infotmation.

INDIANA STATEBARAS%X!IATIC+J
LM;At ETHICScO%?QFEE
UNPUBLISHED
OPINIONNO. U2 OF 1990

Issue
Are the facts sufficient to allow a lawyer to act b&h as an advocate and
as a witness under the "substantial hardship" portion of Rule 3.7?
file

3.7 Lawyer as a Witness

(a) A lawyer shall not act as advocate at a trial in which
the lawyer is likely to be a necessary witness except
where :
(1)
(2)

the testimony relates to an uncontested issue:
the testimony relates to the nature and value
of legal services rendered in the case; or
(3) disqualification
of the lawyer would work
substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another
lawyer in the lawyer's firm is likely to be called as a
witness unless precluded from doing so by Rule 1.7 or
Rule 1.9.
Facts
A lawyer and his family invested in a real estate enterprise and in the
process borrowed a substantial amount of nmney frcrm a lending institution
with long-term mortgage financing.
A problem arose in that the
enterprise did not generate cash during three months of the year and a
modification of the loan was negotiated which, in effect, eliminated the
requirements of the payments during those three months. Apparently the
lending institution
used an amortization table which did not reflect the
fact that payments were only being made nine months out of the year. The
lending institution
was taken over by the FSLIC and the mortgage is being
managedby a new mortgage corporation.
Thereafter, the new mortgage
corporation discovered the problem with the amortization schedule and
notified the attorney and his family of the error and advised the
attorney and his family that the amount due on the mortgage was greater
than shown on the amortization schedule.
The lawyer feels that he is a principal witness as to the "intent of the
parties" at the time of the modification agreement. However, he snd his
family want him to continue as the lawyer in the case because it would
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cost them multi-bucks to hire another lawyer to try the case. The case
will be tried by the court and not a jury.
The opposing counsel has
agreed to allow him to testify and still remain the advocate in the
lawsuit.
The lawyer has obtained signed consents including a request
that he be allowed to be a witness and advocate fmm each memberof his
family.
Discussion
In his memorandum
reaardina the application of Rule 3.7, the lawyer cites
the case of Jackson v. F++Ki L, 498 N.E. 2d 22 (Ind. App. 1st Dist.
1986). In that case the m
did disqualify the attorney and in
affiming this decision, the Court of Appeals said:
The hardship exception is not meant for a case where a
possible disqualification
was visible early on, but "the
pat-ties want right on increasing the helpless dependence
of client upon lawyer." General Mill, at 713. Instead,
the duty to withdraw frcnn representation is clearest when
the need to be a witness is well known in advance. Id.,
at 714. Therefore, absent "the distinctive value" of an
attorney or his firm as counsel in a particular case,
hardship alone will not be enough to prevent disqualification of an attorney where there is a conflict between
acting as counsel or as a witness.
It would appear from reading the pleadings, and other material sent to
the Ccxnnittee by the lawyer, the opposing counsel feels that the
test&ony of the lawyer relates to an uncontested issue. That is, an
oral statement of what the pat-ties intended is not controlling when all
ofthed ocuments are in writing and not ambiguous. If this is the case,
then exception one applies and the lawyer may remain as an advocate in
the case. He could probably even get his opposing counsel to stipulate
his testimony so that he may avoid taking the witness stand. However, if
the lawyer is correct in stating that he is the primary witness, then
under Rule 3.7 he cannot act as an advocate, particularly
as stated in
the Jackson opinion, when he knows well in advance that he is such a
key witness.

INDIANASTATEBARASSCCIATICAI
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The question presented to the Ccirmittee for a fonral opinion is whether a
film or its membersmay be deemedin violation of Rule 1.5 of the Indiana
Rules of Professional Conduct if it initiates a civil action for
collection of attorney fees against a former client.
Facts
A number of years ago the inquirer and his firm were retained by a client
under the terms of a written contingency fee agreement which provided
that the firm would receive 25%of any recovery of any IRS refunds
regarding a change in federal law which the firm was seeking on behalf of
the client with respect to certain federal estate and gift tax
legislation.
A change in the law would benefit client and entitle him to
claim tax relief from the Internal RevenueService. The fim also was
entitled to any out-of-pocket expenses. The firm sought legislative
relief in the 98th Congress and was unsuccessful. The contingency fee
agreement then was amendedto provide that the firm's efforts would
continue in the 99th Congress. Again, the firm was unsuccessful.
The firm continued to represent the client's interests in the 100th
Congress, but did not seek to amendthe contingency fee agreement to
provide for the firm's continued representation of the client in that
respect; however, the firm did send the client a letter proposing new
terms and increasing the contingency fee percent to 33-l/3% of any funds
the client might receive from the Internal Revenueplus the firm's
out-of-pocket expenses. The firm continued to represent the client's
interests, even though no response was received to the letter.
The firm
was successful in getting the 100th Congress to enact the remedial
legislation sought and then contacted the client.
The client respnded
by tetinating
the firm's set-vices and retaining another attorney.
The
firm now is proposing litigation
to recover its attorney fees. The
inquirer also indicated that the firm is employing him specifically to
seek recovery of attorney fees if this Ccrnnittee renders a favorable
opinion.
AKgment
Rules 1.5 and 1.16 of the Indiana Rules of Professional Conduct are
applicable in considering contingent attorney fees and the circums tames
of attorney discharge by a client.
Rule 1.5 provides that:
(c)

A fee may be contingent on the outcome of the matter for
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which the set-vice is rendered, except in a matter in which
a contingent fee is prohibited by paragraph (d) or other law.
A contingent fee agrement shall be in writing and shall
state the method by which the fee is to be determined,
including the percentage o-c percentages that shall accrue
to the lawyer in the event of settlement, trial or appeal,
litigation
and other expenses to be deducted from the
recovery, and whether such expenses are to be deducted
before or after the contingent fee is cal.culated. Upon
conclusion of a contingent fee matter, the lawyer shall
provide the client with a written statement stating the
outcome of the matter and, if there is a recovery, showing
the remittance to the client and the method of its
detetmination.
Also pertinent

is Rule 1.5(d) which provides the following:

(d) A lawyer shall not enter into an arrangement for, charge or
collect:
(1)

any fee in a dmestic relations matter, the
payment or amunt of which is contingent upon
the securing of a divorce or upon the amount of
alimony or support, or property settlement in
lieu thereof; or

(2) a contingent fee for representing a defendant
in a criminal case . . . .
The Ccmnittee notes at the outset that a contingent fee arrangement for
the recovery of a tax refund is not prohibited by Rule 1.5.
Opinion No. 6 of 1988 indicated that a client had the absolute right
to discharge his lawyer for any reason. See Rule 1.16(a) (3). Rule
1.16(d) also requires that "upon termination of representation, a lawyer
shall take steps to the extent reasonably practicable to protect a
client's interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel . . . .II The comnentaty to
this rule so indicates that this subsection is applicable even if a
lawyer has been unfairly discharged by the client.
Since the firm
believes it was instrumental in gettins this remedial legislation passed
for and on behalf of the client's interest, it believes it is entitled to
compensation regardless of the discharge.
GUK

The question of what constitutes the "conk-act" of the pa-c-ties and
whether such is enforceable as a contingency fee contract OK under
another legal theory, such as quantum me&t, is a question of law. Our
Seventh Circuit Court of Appeals in an Illinois
case has held the fact
that the contingenq fee agreement may be challenged as invalid and
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unenforceable because it violates Rule 1.5 of the Indiana Rules of
Professional Conduct can be considered a auestion of oublic mlicv and.
therefore, is a conclusion of law. See D&y Cross v: Anm&an Ckntt$
Insumnce Co., No. 88-2318, U.S. Court of Appeals (7th Cir., 19891,
report&i m National Reporter on Legal Ethics, N.7, 1989, US:cA:172-180.
In-Indiana, the reasonableness of an attomey~fee claim has been judged
by the standards set forth in our old Rules of Professional
Reswnsibilitv.
DR 2-105. the oredecessor to this section. See also
Estate of New&n v. Hadfield, 369 N.E. 2d 427 (1977).
Conclusion
It appears frran the facts as presented that the filing of a claim for
attorney fees under any legal theory is not on its face violative of Rule
1.5 of the Indiana Fxxles of Professional Conduct. However, this
Ccnnnittee will not give an opinion as to the validity of such contingency
fee contract and whether it violates Rule 1.5 because it may be
unenforceable under considerations of public policy and reasonableness of
the claim. That is a question of law and not for this Corm&tee to
decide. Therefore, although the Comnittee states that the mere filing of
a claim for attorney fees would not violate the Indiana Rules of
Professional Conduct, it cannot give an opinion whether in fact the
violation of Rule 1.5 may be used as a defense in the action for attorney
fees, and the resulting implications if such a defense is successful.

INDIANA STATEBARASSCCIATIGN
IcJm3.LETHICSC-E
UNPUBLJSHED
OPINIONNO. U4 OF 1990

I.

Facts

Attorney A -cents office space from the County Prosecuting Attorney. The
two are not partners and have separate listings on the office sign and
separate telephone numbers. They share a library, a copier and a
secretary.
May Layer A represent a client in a Chapter 7 bankruptcy while the
client LS currently charged by the prosecutor's office with being a
habitual. traffic
offender? Attorney A indicates that his client will not
seek to discharge any fine owing to the State nor will the bankruptcy
affect or be affected by the criminal case.
II.

Analysis

The Conmittee is not in a position to consider the legal questions as to
the dischargeability of fines or the effect, if any, of bankruptcy on the
criminal proceedings or of the criminal proceedings on the bankruptcy.
The Cannittee believes that, if any potential fines were dischargeable in
bankmptzy, the forbearance from seeking the discharge would not alter
the fact of there being an adversity of interest that would preclude
Lawyer A from representing his client in the bankruptcy matter.
The issues involved in detetmining whether o-c not attorneys who "share
space" must refrain from representing adverse interests as they would if
they were partners have cane before the Ccmnittee several times. In
Opinion No. 8 of 1985, the minimumtest to be met to avoid misleading the
public alxxt the professional relationship between space-sharers was set
forth, tcgether with the Comnittee's concern with confidentiality
as a
matter
of great importance even when the minimrm test was met. In the
past the Cmmittee concluded that the practice of space-sharing attorneys
having their individual secretaries fill in for each other and having
direct access to office files, message books and other information would
preclude the attorneys frcan representing adverse parties.
III.

Conclusion

In this instance the attorneys share a single secretary who obviously
must have access to the files of both the Prosecuting Attorney and
Attorney A. Under this circumstance, the Ccmmittee believes that these
attorneys may not represent adverse interests.
The Can&tee is unable
to answer the legal question of whether or not the interests are adverse
as described.

INDIANA STATEBARASSCYCIATION
LEGALETHICSCQMMITPEE
UNPUBLISHED
OPINIONNO. US OF 1990

The Legal Ethics Ctittee
has been requested to render an informal
opinion as to whether or not a conflict of interest exists in the
following situation:
Attorney A is asked to represent the local Police Ccannission. The
Police Ccmuaissionhires police officers, hears disciplinary matters
brought against police officers , and generally administers the police
departmsnt. Attorney A practices~law with Attorney B in a professional
association where overhead is paid one-half each, but fees are not
shared. They do not regard. themselves as a partnership.
Attorney B is
the fully appointed pauper counsel for the local Circuit Court and has
frequent contact with police officers.
The ccaxnittee's opinion is that a conflict
exist if Attorney A accepted such employment.
What the inquirer means by a
clear. ThoughAttorney A and B do
public may. Since ccxnplete details
this opinion is written as if they

of interest

does not

"professional association" is not
not regard themselves as partners, the
of this association are not provided,
were a partnership.

