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Filing in Improper Venue to Obtain Default Judgment 

The Committee has received an inquiry raising the following question:  

Does intentionally filing suit in an improper venue, in violation of a mandatory venue rule, 

violate the Indiana Rules of Professional Conduct.   

The Committee has concluded that such an action violates Ind. R. Prof. Cond. 4.4(a), where the 

applicable venue rule is mandatory and the effect and apparent purpose of such an action is to 

increase the chances of obtaining a default judgment against the defendant because it may be too 

burdensome to defend the case in a distant venue.   Ind. R. Prof. Cond. 4.4(a) states in pertinent 

part: “In representing a client, a lawyer shall not use means that have no substantial purpose than 

to embarrass, delay, or burden a third person….”  Deliberately filing in an improper venue in 

violation of a mandatory venue rule also amounts to “conduct prejudicial to the administration of 

justice,” which is prohibited by Ind. R. Prof. Cond. 8.4(d). 

Background 

According to the inquirer, it has become common practice in some kinds of cases for 

plaintiffs’ counsel to file in a venue that is especially inconvenient to the defendant and, in cases 

governed by Indiana Small Claims Rule 12, an impermissible venue.  Often, the defendant does 

not appear, and a default judgment is entered, which can have serious collateral consequences for 

the defendant.  The cases mentioned in the request are motor vehicle accident cases brought 

against uninsured drivers, but the Committee has no reason to believe the practice is confined to 

such cases. 

Analysis 

Indiana Venue Rules 

 Under Indiana’s general venue rule, Ind. Tr. R. 75, “Any case may be venued, 

commenced and decided in any court in any county,” but there are provisions for “preferred 

venue” in various counties bearing some relationship to either one or more defendants or to the 

dispute.  For example, the county where the most individual defendants reside is a preferred 

venue under Ind. R. Tr. P. 75(A)(1), and the county where a motor vehicle accident occurred is a 

preferred venue for motor vehicle cases under Ind. R. Tr. P. 75(A)(3).  The county where 

plaintiffs reside is a county of preferred venue only when none of nine other preferred venue 

categories applies.  Ind. R. Tr. P. 75(A)(10).  This opinion does not address cases filed in a 

county of non-preferred venue because the introductory language in Trial Rule 75 permits “any 

case” to be “venued, commenced and decided in any court in any county.”  As a result, it is not 

possible to violate Trial Rule 75 by filing in a county other than one of preferred venue.  



Small Claims Venue Rules 

 Indiana’s Small Claims rules are less flexible and state that proper venue for small claims 

actions “shall be in the county where the transaction or occurrence took place, where the 

obligation was incurred or is to be performed, or where a defendant resides or is employed at the 

time the complaint is filed.”  Ind. Sm. Cl. R. 12(A)(1).  A 2014 Amendment addressed to forum 

shopping among Marion County township small claims courts imposed a requirement that 

Marion County cases be filed in the specific “township where the obligation was incurred or is to 

be performed, or where a defendant resides or is employed at the time the complaint is filed.”  

Ind. Sm. Cl. R. 12(A)(2).  Similarly, landlord-tenant cases in Marion County must be filed in the 

township where the real estate is located.  Ind. Sm. Cl. R. 12(A)(3).  Each of those three 

requirements includes the mandatory language “shall.”  The rule also requires the small claims 

court to act on its own motion to correct venue if it appears that a case was filed in an improper 

venue.  Ind. Sm. Cl. R. 12(B).  

 Small Claims Rule 12 specifically prevents small claims plaintiffs, which would include 

creditors, collection agencies, landlords, and other institutional plaintiffs, from using choice of 

venue to procedurally disadvantage defendants, who are less likely to possess the same resources 

and sophistication.  The requirement that the small claims court act on its own motion also 

reflects a rejection of the “gaming” theory of justice.  A similar ethos is reflected in Small 

Claims Rule 8(A), which states that a small claims trial has “the sole objective of dispensing 

speedy justice between the parties according to the rules of substantive law. . . .”  More 

generally, “Indiana law strongly prefers disposition of cases on their merits” and disfavors 

default judgments. Coslett v. Weddle Brothers Construction Co., 798 N.E.2d 859, 861 (Ind. 

2003).   

 

Indiana Rule of Professional Conduct Rule 4.4(a) 

In light of the foregoing policies, conduct that violates Small Claims Rule 12 and has the 

effect and apparent purpose of unnecessarily burdening the defense of small claims actions on 

the merits has no substantial purpose other than to burden the defendant in violation of Ind. R. 

Prof. Cond. 4.4(a). 

 Our Supreme Court has held that a violation of Rule 4.4(a) is present when the 

justification for the conduct at issue is not “legitimate.”  Matter of Hemphill, 971 N.E.2d 665, 

666 (Ind. 2012).  In Hemphill, a lawyer intimidated a school secretary into releasing two children 

from school and then drove them around for several hours, allegedly to speak with them 

privately and prevent their abuse.  The Court found there that both of the lawyer’s stated 

purposes “could have been accomplished by more appropriate and effective means.”  Id.  Thus, 

the Court agreed the conduct “had no substantial purpose other than to burden the school 

secretary and Mother in violation of Rule 4.4(a).”  Id. at 667. 



 In Matter of Anonymous, 896 N.E.2d 916 (Ind. 2008), the Supreme Court accepted an 

agreement of the parties that it violated Rule 4.4(a) when a lawyer issued pre-suit subpoenas to 

third persons to compel the production of documents in violation of the trial rules that require a 

case to have been filed before discovery can commence.  Again, the absence of a legitimate basis 

for the subpoenas rendered them a means with no substantial purpose other than to burden 

another party. 

 Similarly, when there is a rule of court requiring that certain venue requirements be 

followed, intentionally filing suit in an incorrect venue is not a substantial purpose because it is 

not a legitimate venue choice.  The legitimate purposes of pursuing suit can also be served by 

“by more appropriate and effective means.”  Moreover, such a filing will likely impose burdens 

on small claims defendants of exactly the type Small Claims Rule 12 is designed to avoid.  

Accordingly, the Committee concludes that deliberately filing suit in a venue prohibited by 

Small Claims Rule 12 for the purpose of obtaining a default judgment violates Rule 4.4(a). 

Indiana Rule of Professional Conduct 8.4(d) 

The Committee also believes that intentional violations of Small Claims Rule 12 amount to 

“conduct prejudicial to the administration of justice” within the meaning of Ind. R. Prof. Cond. 

8.4(d). 

 While Indiana has not adopted a comprehensive definition or test for conduct prejudicial 

to the administration of justice, analysis of decisions from other jurisdictions and their 

comparison to select Indiana decisions provide guideposts.  For example, the Oregon Supreme 

Court has applied a “three-part test.”  In re Smith, 316 Or. 55, 58, 848 P.2d 612, 613 (1993) 

(citing In re Haws, 310 Or. 741, 801 P.2d 818 (1990)).  First, the court looks to see if the 

attorney engaged in “conduct,” i.e., an act or omission.  “Second, that conduct must have 

occurred in the context of the ‘administration of justice,’ that is, during the course of some 

judicial proceeding or a matter directly related thereto.”  Id.  “Third, the conduct must have been 

‘prejudicial’ in nature—it must have caused, or had the potential to cause, harm or injury.  The 

amount of harm caused, or having the potential to be caused, however, must be more than 

minimal.” Id. at 614 (citations omitted). 

 The District of Columbia Court of Appeals applied a similar test in In re Hopkins, 677 

A.2d 55, 60–61 (D.C. 1996).  Hopkins elaborated on both the “improper act/omission” and 

“administration of justice” prongs.  The court observed “conduct may be improper, for example, 

because it violates a specific statute, court rule or procedure, or other disciplinary rule, but, as 

here, it may be improper simply because, considering all the circumstances in a given situation, 

the attorney should know that he or she would reasonably be expected to act in such a way as to 

avert any serious interference with the administration of justice.”  Id. at 61.  The Court further 

held “the conduct itself must bear directly upon the judicial process (i.e., the ‘administration of 

justice’) with respect to an identifiable case or tribunal.”  Regarding the latter instance, the court 



distinguished as case where it had held an attorney’s personal drug use didn’t meet the 

requirement.  Id. (citing In re Reynolds, 649 A.2d 818, 822 (D.C. 1994).   

Unsurprisingly in light of the text of Rule 8.4(d), Indiana cases reflect consideration of 

the same basic elements, “conduct,” “prejudice,” and “the administration of justice.”  However, 

Indiana cases appear to give the terms a broader scope than the Oregon or D.C. cases cited 

above.   For example, Indiana does not appear to require a close connection to a pending 

proceeding in all cases.  For example, in Matter of Sims, 665 N.E.2d 584 (Ind. 1996), the Indiana 

Supreme Court found that a deputy prosecutor had engaged in conduct prejudicial to the 

administration of justice by operating a vehicle with a blood alcohol content in excess of .10%.  

The Court reasoned as follows: “As an officer charged with administration of the law, the 

respondent's own conduct has the capacity to bolster or damage public esteem for the criminal 

justice system. When those whose job it is to enforce the law break it instead, the public 

rightfully questions whether the system itself is worthy of respect. We, thus, conclude that the 

respondent's illegal conduct was prejudicial to the administration of justice and thereby was in 

violation of Prof.Cond.R. 8.4(d).”  665 N.E.2d at 585 (citing Matter of Oliver, 493 N.E.2d 1237, 

1242 (Ind.1986). 

 And in Matter of Blackwelder, 615 N.E.2d 106 (Ind. 1993), even where there was no 

pending proceeding, the Court held that “[b]y procuring a promise not to file a disciplinary 

grievance, the respondent attempted to obstruct the disciplinary process and engaged in conduct 

prejudicial to the administration of justice, in violation of Prof.Cond.R. 8.4(d).” 615 N.E.2d at 

108. 

 A recent case suggests, albeit obliquely, that some sort of connection to a proceeding may 

be required.  Matter of Johnson, 74 N.E.3d 550 (Ind. 2017).  There, the Court observed the 

respondent’s argument “in reference to Rule 8.4(d) that none of his actions impeded or changed 

the result of any proceeding. . . .” 74 N.E.3d at 552.  The Court found the argument unavailing 

because “Respondent succeeded in leveraging his position to induce J.D.'s probation officer to 

file a violation against [a woman respondent had been harassing].” Id. at 553. 

 Taken together, Indiana’s “conduct prejudicial” cases seem to suggest that in some 

circumstances, it may be sufficient if there is a potential future proceeding, as in the disciplinary 

proceeding in Blackwelder, which had not been filed as of the date of the attorney’s conduct, or 

if the respondent holds some special position in the justice system, such as the prosecutor in 

Matter of Sims or the Chief Deputy Public Defender in Matter of Johnson.  Whatever 

requirement Indiana may have that conduct be connected with a pending or future proceeding, 

the facts in the request seem to present a clear enough case, as they involve the actual filing of 

litigation.  The Committee expresses no view regarding whether  any prelitigation conduct 

amounts to “conduct prejudicial to the administration of justice.” 



 Indiana decisions also seem to apply a both a causal and blameworthiness analysis to 

what sort “conduct” qualifies as potentially prejudicial to the administration of justice.  In re 

Smith, 60 N.E.3d 1034 (Ind. 2016).  In Smith, the Indiana Supreme Court had held, in a direct 

criminal appeal, that a deputy prosecutor engaged prosecutorial misconduct by eliciting 

testimony in violation of a motion in limine, referring to evidence that child abuse allegations 

had been “substantiated” by the Department of Family and Children, and vouching for a witness 

in closing argument.  See Bean v. State, 15 N.E.3d 12 (Ind.Ct.App.2014).  Following the criminal 

case, the Disciplinary Commission brought disciplinary proceedings against the deputy 

prosecutor.  After first deciding that the Court of Appeals opinion was not binding as a matter of 

collateral estoppel, the Court turned to the merits of the Commission’s allegations. 

For violations of the motion in limine, the Court held that the deputy prosecutor could not 

be responsible for a witness’s reference to inadmissible evidence where the deputy prosecutor 

had specifically instructed the witness not to mention the evidence and asked generally worded 

questions that were not designed to elicit the information, which the witness volunteered.  The 

Court held the Commission’s position “rests on the untenable proposition that Respondent, 

having fully and accurately advised Sheriff Shafer of the order in limine, nonetheless should 

have anticipated that Sheriff Shafer would violate that order in responding to generally-worded 

questions about his investigation. While Sheriff Shafer's reference to the interview 

unquestionably was improper, the Commission has failed to prove by clear and convincing 

evidence that Respondent elicited that reference.” 60 N.E.3d at 1037 (emphasis in original).  

Thus, the Court in essence held it was the witness’s conduct, not the lawyer’s, that resulted in the 

improper admission of the evidence.  The Court also rejected a claim that the deputy prosecutor’s 

reference to child abuse allegations as being “substantiated” violated the rule in light of 

“divergent lines of Court of Appeals' precedent on the propriety of ‘substantiation’ testimony” 

and the prosecutor’s attempt “to craft his questions consistently with appellate guidance and the 

order in limine.”  Id.   

Smith also appeared to apply a quantitative requirement to the amount of harm to a 

proceeding the attorney’s improper conduct must create to be “prejudicial.”  60 N.E.3d at 1038.  

After disposing of the issues above, the Court turned to the deputy prosecutor’s reference to the 

child’s mother and her boyfriend’s belief the child was telling the truth and held that “while we 

are more troubled by Respondent's subsequent statement about the belief of the victim's mother 

and her boyfriend, under the circumstances of this case we cannot conclude that this isolated 

comment, standing alone, rises to the level of conduct prejudicial to the administration of justice 

under Rule 8.4(d).  Id. at 1038. 

A case similar to Smith, but for which the “conduct prejudicial” question was closer is 

Matter of Keiffner, 79 N.E.3d 903 (Ind. 2017).  In Kieffner, the prosecutorial conduct the 

Supreme Court found on direct appeal apparently involved “arguments that invite a conviction 

for reasons other than a defendant's guilt, impugn the integrity of defense counsel, or otherwise 

create a ‘good guy / bad guy dichotomy’ between the respective roles of the State and defense 



counsel.”  Id. at 907.  After noting it found the respondent’s attempts to justify her conduct 

“somewhat less convincing than the extrinsic evidence adduced in Smith,” the Court stated it was 

“hesitant on these facts to ground a finding of professional misconduct on a post hoc parsing of 

semi-spontaneous oral statements made during the heat of trial.”  Id. at 906.  Relying both on the 

Commission’s burden to prove the charge by clear and convincing evidence and the emphasis 

placed on the hearing officer’s findings based on live testimony, “a majority of [the] Court 

accept[ed] the hearing officer's report and recommendation and conclude[d] that the 

Commission's allegations of professional misconduct against Respondent have not been clearly 

and convincingly proven.”  Id. at 906–07. 

 However, deliberately filing in a venue that violates Small Claims Rule 12 for the 

purpose of making it more burdensome to respond appears to satisfy both the intent and 

causation requirements.  The need for a small claims defendant to defend in a distant forum 

likewise appears to satisfy the “prejudice” requirement.” 

The Indiana Supreme Court decided an analogous case involving personal jurisdiction.  

In re Ault, 728 N.E.2d 869 (Ind. 2000).  In Ault, an Indiana lawyer brought suit in Indiana on 

behalf of his Indiana client.  The suit involved the wrongful death of a Florida resident, in 

Florida, and the defendant was a Florida company with no connections to Indiana.  When the 

Indiana state trial court dismissed, the lawyer obtained an order purporting to transfer the case to 

federal court, also in Indiana.  According to the Court, “[b]y filing the wrongful death claim in 

both a state and federal court with no colorable claim that either court had jurisdiction over the 

matter, the respondent violated Prof.Cond.R. 3.1 by bringing a nonmeritorious claim.”  Id. at 

875.  The Court also held that: 

By seeking an order from a state court (which clearly did not have jurisdiction over the 

defendants) which purported to direct the federal court (which also clearly did not have 

jurisdiction over the defendants) to accept jurisdiction of the case and retroactively to 

docket the case, the respondent engaged in conduct prejudicial to the administration of 

justice in violation of Prof.Cond.R. 8.4(d). 

728 N.E.2d at 875.  

 Similarly in this case, if a matter is intentionally filed in a venue that violates Small 

Claims Rule 12, without a colorable basis to file in the improper venue, the filing would violate 

Rule 8.4(d).  

The Committee emphasizes, however, that inadvertent filings that do not comply with 

Small Claims Rule 12 do not violate the Rules of Professional Conduct.  An erroneous filing 

could be made innocently, if, for example, a filing attorney is not aware of Small Claims Rule 

12.  In such a case the blameworthiness element of “conduct prejudicial to the administration of 

justice” would be absent.  Thus, as in Keiffner or Smith, there would be no violation of Rule 



8.4(d).   Similarly, while ignorance of the rule is not admirable, it would not demonstrate a 

“purpose” to burden opposing parties, and thus would not violate Rule 4.4(a). 

Conclusion 

For the reasons stated above, the Committee concludes that intentionally filing suit in an 

improper venue, in violation of a mandatory venue rule, violates Ind. R. Prof. Cond. 4.4(a) and 

8.4(d), but only where the effect and apparent purpose of such an action is to increase the 

chances of obtaining a default judgment against the defendant because it may be too burdensome 

to defend the case in a distant venue.  Unintentional violations of a venue rule do not violate 

these rules. 

 


