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ARGUMENT 

The State does not defend the Court of Appeals’ sweeping declaration that 

criminalization of marijuana “is a legislative determination and not a judicial one.”  

Slip op. at 11.  That misstatement of the judicial role should alone be grounds for 

transfer.  Moreover, the opinion falls far short of the thoughtful analysis this Court 

has employed for addressing Indiana Constitutional claims.  See, e.g., City of 

Hammond v. Herman & Kittle Props., Inc., 119 N.E.3d 70 (Ind. 2019); Wright v. 

State, 108 N.E.3d 307 (Ind. 2018). 

A. The Section 1 claim is not waived. 

 Every appeal of a criminal conviction comes to this Court with a factual 

record, and the trial transcript in this case is sufficiently developed to address Mr. 

Solomon’s very narrow, as-applied, constitutional claim.  Specifically, there is 

evidence in the record that he (1) is an adult (2) who possessed a single blunt of 

marijuana (3) while not operating a vehicle.  Tr. 11-12; App. 14.  

As argued in the Court of Appeals, Reply Br. at 7-8, this Court “has 

steadfastly held to the general rule that in determining the constitutionality of a 

statute involving the exercise of police power the question is one of law, and 

extrinsic evidence will not be received on the constitutionality of such statute.” Dep’t 

of Ins. v. Schoonover, 225 Ind. 187, 190, 72 N.E.2d 747, 748 (1947).  “The only 

extrinsic facts which will be considered are those of which the court will take 

judicial notice.”  Id.  The State does not mention Schoonover, much less attempt to 

distinguish it.  This appeal is not an “end-run around the trial court’s fact-finding 
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expertise,” Trans. Resp. at 7, but rather raises a legal claim that can and should be 

addressed on its merits, which the Court of Appeals did.1   

B. Article 1, Section 1 provides judicially enforceable rights. 

 The State’s suggestion that Section 1 contains no judicially enforceable rights 

is insupportable.  This Court has struck down numerous statutes as violations of 

Article 1, Section 1.  Br. of Appellant at 10-11.  More recently, in Doe v. O’Connor, 

790 N.E.2d 985, 991 (Ind. 2003), this Court merely stated that it “need not decide 

whether Art. I, § 1, presents any justiciable issues here because Doe does not press 

a substantive claim.”  Here, in sharp contrast, Mr. Solomon has presented a 

substantive claim—indeed, the only challenge in this appeal is substantive, unlike 

the procedural Section 1 claim pressed in Doe.  Moreover, since Doe, this Court 

has addressed a substantive Section 1 claim with no hint of judicial 

unenforceability.  Moore v. State, 949 N.E.2d 343, 345 (Ind. 2011).   

 Article 1, Section 1 is the first provision of the Indiana Constitution.  It is a 

provision—not a preamble—and its broad text has and should continue to extend 

robust protection to Hoosiers to make individual choices that do not harm others.  

The framers and ratifiers were concerned about too many laws and too much 

                                                      
1 Despite repeated references to “fact-finding,” the State cites no appellate authority 

explaining what sort of “evidentiary” record, including the “legislature’s policy 

decision,” could be elicited to address this legal question. Compare Trans. Resp. at 

7, 17 with 15 (reciting de novo standard of review).  Layman v. State, 42 N.E.3d 972 

(Ind. 2015), is inapposite because the facts about Mr. Solomon’s possession are fully 

developed. 
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government—not too little police power.2  See generally Price v. State, 622 N.E.2d 

954, 962 (Ind. 1993) (observing that the 1851 Indiana constitutional convention was 

led by “populist, anti-government Jacksonian Democrats”).3 

C. Section 1’s robust protection applies here.  

The State does not dispute that marijuana use was legal in 1851 when the 

Indiana Constitution was drafted and ratified.  Rather, it seeks to move the 

goalposts and require proof that “use of marijuana was widespread.”  Resp. to 

Trans. at 18.  A court stating that certain facts “confirmed” its reasoning is far 

different from requiring those facts to reach a decision.  Id. at 19 n.6.  In Kirtley v. 

State, 227 Ind. 175, 179-80, 84 N.E.2d 712, 714 (1949), this Court struck down a 

statute prohibiting scalping of tickets to sporting events.  Kirtley was charged with 

selling his $3.00 ticket to the State Final Games of the Indiana High Basketball 

Association for $25.00.  The opinion does not suggest that ticket scalping was 

                                                      
2 Giving “due regard to the intent of the framers and the people adopting” the 

Hawaii Constitution in the 1950s highlights the inapplicability of State v. Mallan, 

950 P.2d 178, 186 (Haw. 1998).  Marijuana was illegal in Hawaii at its founding but 

was legal at, and for many decades after, Indiana’s 1851 Constitution.    
3 The State suggests Solomon was somehow “confused” about its reliance on 

Morrison v. Sadler, 821 N.E. 15 (Ind. Ct. App. 2005).  Beyond what the case said 

about sex-sex marriage, which was held invalid in subsequent federal decisions, the 

case cannot be precedent for the State’s view that “Section 1, by itself, does not 

provide a basis upon which a constitutional challenge to a statute may be brought.”  

Resp. to Trans. at 15 (citing Morrison).  This Court’s authority conflicts with 

Morrison, and the Court of Appeals cannot overrule decisions of this Court.  Gill v. 

Gill, 72 N.E.3d 945, 949 (Ind. Ct. App. 2017), trans. denied.  Moreover, the State’s 

inclusion of “trans. denied” in the citation is incorrect; transfer was not sought in 

Morrison. 
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“widespread” or “large-scale” in 1851, which seems unlikely since the tournament 

did not begin until 1910. 

Comparing marijuana possession to child pornography or identity theft—

simply because they are illegal today but were not in the 1850s—misses the point of 

Section 1 and this case.  Child pornography and identity deception harm others and 

fall squarely within the State’s police power to regulate.  Possession of a small 

amount of marijuana by an adult harms no other person, which the State concedes 

by silence in its 21-page transfer response. 

CONCLUSION 

The guarantee of liberty in Article 1, Section 1 includes the right to possess a 

single blunt of marijuana by adult Hoosiers who are not driving. 

Respectfully submitted, 

/s/ Joel M. Schumm 

Joel M. Schumm 

Attorney No. 20661-49 
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      /s/ Joel M. Schumm 
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