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President's Perspective  
SHATTERING NORMS
By Clayton C. Miller

PRESIDENT'S PERSPECTIVE

Last month’s President’s Perspective 
column was about “Maintaining the 
Fair and Independent Administration 

of Justice.” The title was drawn from the 
Comments to Indiana Rule of Professional 
Conduct Rule 8.2. This month’s column 
expands on that same theme, albeit with a 
different focus. 

To become lawyers, we go to school to study 
the law. If we didn’t know before law school, 
we learn that “law” comes in 
many written forms – statutes, 
regulations, ordinances, 
constitutions – but in some 
contexts it also consists of what 
a judge concludes or what a jury 
finds to be reasonable. Then 
there are customs which, while 
not necessarily carrying the 
force of law, represent broadly 
accepted precepts directing how 
we interact with each other. 
Adherence to social norms is 
part of the glue that allows 
societies to function.  

There is of course a tension between 
elevating custom and welcoming new 
perspectives and making space for different 
voices to fully participate in civic life. And 
from time to time a case might be made 
that some norms deserve to be shattered 
as pluralistic democracies evolve in their 
views on such heady but sometimes 
nebulous concepts as “liberty.” Nevertheless, 
interpreting and applying the law for our 
clients can involve as much art as it does 
science, in the sense that we necessarily 

bring discretion and judgment to our advice 
to clients and advocacy on their behalf, and 
the more ambiguous the written law when 
applied to their specific circumstances, the 
more we lawyers draw upon those unwritten 
rules for guidance. It should then come as no 
surprise that reasonable people can disagree 
not just in matters generally, but even as to 
what the law requires.  

Here’s a mundane example of what I 
mean by a norm: The Indiana 
delegation to the ABA meets 
in advance of the House of 
Delegates’ meeting to review 
and report on several of the 
resolutions to be voted on. 
If I represented a client I 
knew would be impacted by a 
particular resolution, I would 
disclose that fact assuming I 
could do so without disclosing 
any client confidence (and I’d 
not participate if disclosure of 
the conflict could not be done 

without disclosing a client confidence). 
That expectation is borne out of a sense 
that my fellow delegates deserve my candid 
assessment unswayed by considerations of 
a client’s interest. There’s no law compelling 
me to do so, nor for that matter am I aware 
of any formal policy requiring such conflict 
disclosure in that context. But if I want to be 
a credible participant in such deliberations, 
and conversely, if I am to give credence to 
my fellow delegates’ input, known conflicts 
must be disclosed. To be sure, a lawyer’s 
work on behalf of clients may very well 
influence her outlook beyond the exigencies 
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delegates in some circumstances. 
(E.g., “In my practice I represent 
dozens of nursing homes, and this 
proposed resolution is adverse to the 
nursing home industry.”)

Violating norms can have 
repercussions not just in terms 
of one’s credibility, but it can 
undermine the fair and independent 
administration of justice. Since this 
is not a column primarily focused 
on legal ethics, nor do I have a 
staff of associates, law clerks, or 
legal researchers at my ready 
disposal, I have not attempted 
to plumb the public record for 
trenchant cautionary examples. 
And I recognize that lawyers of 
good faith might disagree as to the 
extent or even whether a particular 
act actually had a deleterious effect. 
For me, two especially prominent 
examples readily come to mind.

Many of you might recall an 
incident six years ago involving 
a federal judge in California, who 
happens to be a native Hoosier 
and IU alum, who was disparaged 
by a presidential candidate as 
unqualified to rule in a pending 
lawsuit involving that candidate 
because of the judge’s Mexican 
heritage. It was an ugly and ill-
considered charge which was 
fortunately widely condemned at 
the time, including by some in the 
candidate’s party. The GOP Speaker 
of the U.S. House at the time bluntly 
described the candidate’s statement 
as “the textbook definition of a 
racist comment.” Perhaps at least 
as serious as the racism motivating 
the candidate’s remarks, it also 
damaged faith, especially among 
that candidate’s supporters, in the 
fairness of the judicial system.  

For my second example, regular 
readers of this column know of my 
penchant for movie tie-ins, and I 
don’t want to disappoint. Reflecting 
on then Senate Majority Leader 
McConnell’s unprincipled power 
play by denying a hearing for 
President Obama’s Supreme Court 

of paid representation, perhaps 
not unlike the correlation between 
one’s parents’ and one’s own 
political party affiliation. Yet even a 
generalized professional bias may 
warrant disclosure to fellow state 

"Nevertheless, interpreting and applying the law for our 
clients can involve as much art as it does science, in the 

sense that we necessarily bring discretion and judgment 
to our advice to clients and advocacy on their behalf, and 

the more ambiguous the written law when applied to 
their specific circumstances, the more we lawyers draw 

upon those unwritten rules for guidance."
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nominee Judge Merrick Garland 
more than eight months before 
the 2016 presidential election, 
I can’t help but be reminded of 
the climactic moment in the 2011 
Oscar Best Picture “The King’s 
Speech.” (In the movie version, 
this actual speech is accompanied 
by the stirring but thematically 
incongruous strains of the great 
German composer Beethoven’s 7th 
Symphony.) Addressing his subjects 
in an admittedly very different 
context at the outset of World War 
II, Great Britain’s King George VI 
described the “principle” England 
and its allies would forcefully 
oppose, as advanced by the Axis 
powers in using force against other 
sovereign states. “Such a principle, 
stripped of all disguise, is surely the 
mere primitive doctrine that ‘might is 
right.’” It’s not so far removed from 
asserting “as long as I have the votes 
I can do whatever I want to advance 
my narrow partisan interest,” 
Senatorial norms and the Court’s 
credibility be damned.

Why bring these examples up now, 
six or more years later? No doubt 
readers can identify more recent 
examples of shattered norms, 
although not necessarily involving 
such senior political figures and the 
judicial system. To answer my own 
question, as a bit player in the multi-
faceted legal system of which we are 
custodians, and having somewhat 
of a bully pulpit for my one year as 
ISBA president, I feel a compulsion to 
call-out especially egregious actions 
as part of a broader effort to prevent 
them from becoming normalized.

"Violating norms can have repercussions not just in terms 
of one’s credibility, but it can undermine the fair and 

independent administration of justice."
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You probably all remember those first few dinner 
interviews or networking events – as a bright-
eyed law student looking for an internship or a 

new admittee trying to score your first job – the clink 
of silverware against china plates, crisp tablecloths 
stretched under ornate place settings, the murmur 
of the crowd as you tried to balance your glass with 
conversation with the question of whether you should 
risk grabbing a plate, too. 

Proper etiquette can mean a lot more than just knowing 
which fork to use. It’s having the knowledge and 
confidence to perform well in a stressful situation. It’s 

By Res Gestae Editor

ISBA UPDATE

ETIQUETTE DINNERS 
AND BUILDING 
CONNECTIONS WITH 
LAW STUDENTS
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And a huge thank you as well to all 
the volunteers who attended, who 
spoke with the students and offered 
advice and ultimately made the 
event all the more impactful. We’ll 
be holding this event again in the 
future, so if you’d like to volunteer 
next time, keep an eye out for future 
announcements!

the extra edge to a first impression 
that could make all the difference in 
getting an interview or job offer. And 
it’s an increasingly valuable skill to 
reinforce in the next generation of 
attorneys.

In support of that, the ISBA Young 
Lawyers Section, in conjunction 
with local law schools and ISBA 
section sponsorships, put together 
two etiquette dinners for law 
students at Notre Dame Law School, 
IU Maurer School of Law, and IU 
Robert H. McKinney School of Law. 
An etiquette instructor at each 
dinner walked students through a 
cocktail hour and dinner, providing 
tips on which silverware to use, 
how to introduce people, and most 
importantly, which tips were most 
important to pay attention to. 

But what truly set the event apart 
and brought it beyond just an 
instructional dinner were the 
volunteers who attended. Each 
section who sponsored a table 
volunteered a couple members to 
attend the dinners as well. Thus, 
students were not only learning 
proper etiquette techniques, they 
were practicing those techniques 
in a real-life networking event 
with experienced attorneys and 
legal professionals. While testing 
out how to keep conversation 
flowing in a cocktail party, they 
could speak with attorneys across 
a variety of fields, all with different 
backgrounds, stories, and pathways 
to the profession. While figuring 
out how to navigate a place setting, 
they could ask questions, get advice, 
and learn more about the field. 
While strengthening their etiquette 
skills, they could make meaningful 
connections with the potential to 
completely change their legal or 
career track. (Indeed, some did.) 

Over 50 law students from all stages 
in their education attended the 
dinners. Thank you to all the sections 
who sponsored the event:

• Bankruptcy & Creditors’ 
Rights Section

• Criminal Justice Section
• Employment, Labor & 

Benefits Law Section
• Family & Juvenile Law 

Section
• GP, Solo & Small Firm Section
• Litigation Section
• Probate, Trust & Real 

Property Section
• Tax Section
• Young Lawyers 

Jarrell B. Hammond
jhammond@lewiswagner.com

Available as Counsel or Co-counsel in All Indiana Counties

Matthew C. Boldt
mboldt@lewiswagner.com

Probate
L I T I G A T I O N

WILL CONTESTS

TRUST DISPUTES & CLAIMS

CONTESTED GUARDIANSHIPS

1411 Roosevelt Avenue | Suite 102 | Indianapolis, Indiana 46201 
317.237.0500 | F:317.630.2790 | lewiswagner.com
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FEATURE

By Nathan B. Maudlin

The Indiana Worker’s Compensation Act (the Act) 

has been a part of Indiana law for over 100 years 

and it affects practically all Indiana employees and 

employers. Employers are required to purchase insurance 

for workers’ compensation.1 Costs of workers’ compensation 

versus the benefits provided are discussed in most legislative 

sessions, yet the Act moves on under the radar in many circles. 

So why was the Act created and what does it do? This article 

discusses a brief history of the Act, why it was enacted, and 

provides a brief overview of the rights and responsibilities it 

contains. Also, this article advocates for legislative action to 

address issues injured workers face.

Enacted in 1915, the Act may well be the first intervention 

by the legislature to regulate the employer-employee 

relationship. It has been the subject of numerous amendments 

over the ensuing century. The Act is a special statutory 

proceeding enacted in response to the Industrial Revolution 

when “more and more men poured their lives, their limbs, 

and their health into the might of industry,” and an estimated 

80% of workers’ common law actions for work injuries were 

defeated by employers’ assertion of contributory negligence 

or assumption of the risk defenses. 2 At the time it was 

enacted, the Act’s object was to furnish “employees and 

their dependents an absolutely certain indemnity in case of 

injury.”3 The Act’s purpose is “to promote the prevention of 

industrial accidents; [and] to cause provision to be made for 

adequate medical and surgical care for employees[.]”4  Its 

foundation is social justice: “The industry should bear the 

burden of its accidents, and the cost thereof should be added to 

the selling price of its products, and be distributed among the 

consumers.”5 “It is the longstanding rule of this jurisdiction 

that terms contained in our Workmen's Compensation Act 

are to be liberally construed so as to effectuate the humane 

purposes of the Act; doubts in the application of terms are to 

be resolved in favor of the employee, for the passage of the 

Act was designed to shift the economic burden of a work-

related injury from the injured employee to the industry and, 

ultimately, to the consuming public.”6  

The Act is the legislative response to the serious social 

problem of injured workers unable to obtain medical 

treatment and provide for their families. “Once a workmen's 

compensation act has become applicable...it affords the 

exclusive remedy for the injury by the employee or his 

dependents against the employer and insurance carrier. This 

is part of the quid pro quo in which the sacrifices and gains 
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are related to the employment or 

are neutral satisfy this element of 

compensability.11 “Arising in the course 

of employment” considers the time, 

place, and circumstances of the injury. 

The injury must occur within the period 

of employment, at a place the employee 

may reasonably be, and while the 

employee is performing a duty for the 

benefit of the employer or incidental to 

the employment.12

The Act provides three main benefits 

for a compensable injury: medical 

treatment, temporary disability, and 

permanent impairment.  

MEDICAL TREATMENT

The injured employee is entitled to all 

medical treatment necessary for the 

injury. Although there are limits to 

the other benefits, there is no limit to 

the amount of medical treatment to 

which an injured employee is entitled, 

provided the treatment is necessary. 

In Indiana, the employer has the right 

to direct medical treatment. In fact, if 

an injured employee seeks treatment 

that is not furnished by the employer, 

the employee will be responsible for 

payment unless the employer refuses 

to furnish treatment, in the case 

of an emergency, or for some other 

good reason.13 Employers argue that 

giving them control over medical 

treatment keeps the costs of workers’ 

compensation low. However, from an 

employee attorney’s perspective, the 

employer’s right to direct treatment 

causes many injured workers to be 

concerned about the doctor/patient 

relationship where the employee is 

concerned the doctor does not have 

the employee’s bests interests in 

mind. This friction is the source of 

many disputes. For example, injured 

employees report that employers tell 

them they cannot go to their own doctor. 

The truth is injured employees may 

seek treatment from their own doctor, 

of employees and employers are to 

some extent put in balance, for, while 

the employer assumes a new liability 

without fault, he is relieved of the 

prospect of large damage verdicts.”7

The Act provides the exclusive 

remedy for personal injury or death 

by accident arising out of and in the 

course of employment and the Worker’s 

Compensation Board (the board) has 

exclusive jurisdiction to determine the 

rights and responsibilities of employees 

and employers under the Act.8 The 

board members are appointed by the 

governor to serve four-year, staggered 

terms. The board consists of seven 

members: six are assigned to geographic 

regions around Indiana, and one serves 

as chair.  

ELEMENTS OF COMPENSABILITY

For the Act to apply to an injury, the 

injured employee must prove: 1) 

personal injury or death by accident, 

2) arising out of employment, and 3) 

arising in the course of employment. 

Once these three elements are met, 

the board has exclusive jurisdiction 

to determine the parties’ rights and 

responsibilities. If all three are not met, 

the case may proceed in the courts.9 

“Personal injury or death by accident” 

means unexpected injury or death.10 

“Arising out of employment” refers 

to the causal connection between the 

injury and work. The courts look to 

whether the risk of the injury was 

related to the employment, personal, 

or neutral. Only those risks that 

INBF.ORG/DONATE
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Continued on page 32... 

but they might end up paying for it if 

one of the exceptions does not apply. 

Further, if an employee refuses the 

treatment furnished by the employer, 

the employee shall be barred “from all 

compensation and the employee’s right 

to prosecute any proceeding under [the 

Act] shall be suspended and abated until 

the employee’s refusal ceases.”14 Is it 

any surprise that many times injured 

employees feel helpless and out of 

control of their own injuries?  

Not many states give the employer so 

much power over medical treatment. 

The Illinois Compensation Act, for 

example, gives the employee a two-

doctor chain of referral limit, meaning 

the employee can select a doctor and 

if that doctor refers the employee to 

another physician, the employer would 

be liable for necessary treatment within 

some limits. Illinois recently enacted a 

new provision that allows the employer 

to create a preferred-provider program, 

which allows the employee to select 

one doctor from a list.15 The preferred-

provider program allowing an employer 

to create a list from which employees 

can select their doctors seems like a 

way to reduce the friction, disputes, and 

feelings of powerlessness that arise out 

of the employer unilaterally directing 

medical care.  

TEMPORARY DISABILITY

Temporary Total Disability

The Act provides compensation known 

as temporary disability to an injured 

employee whose injury has caused the 

employee to be temporarily unable to 

perform work of the same character and 

nature as that performed at the time 

of the injury.16 An injured employee is 

entitled to temporary total disability 

(TTD) if the employee is unable to 

work due to a work injury. TTD is 

paid at 2/3 of the employee’s average 

weekly wage, which is calculated by 

averaging the employee’s weekly wages 

for the 52 weeks preceding the date of 

injury.17 There is a seven-day waiting 

period, and if the injured employee is 

off more than 21 days, the first seven 

days are paid. There is a minimum 

average weekly wage of $75, and a 

maximum, currently $1,170, that can 

be considered for calculating TTD. For 

injuries occurring on or after July 1, 

2016, the most an employee can be paid 

for TTD is $780 per week.18 TTD is not 

taxable. The legislature, from time to 

time, increases the maximum amount 

an injured employee can be paid in 

TTD. Nevertheless, it is not difficult to 

imagine the crushing financial blow 

suffered by an employee who is injured 

"The preferred-provider program allowing an employer 
to create a list from which employees can select their 

doctors seems like a way to reduce the friction, disputes, 
and feelings of powerlessness that arise out of the 

employer unilaterally directing medical care."
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“PLEASE HELP!” Since 2020, the anger from 

a wide range of groups – people of color, the LGBTQ+ 

community, the poor, women, parental groups, and various 

religious groups – has exploded. Their common theme 

has been that when they sought help, especially from the 

legal system, they were simply crushed. How can the legal 

system better respond?

“Alternative” is defined in the Oxford English Dictionary as 

“one or more things available as another option.” Especially 

in disputes between people in ongoing relationships such as 

couples divorcing, landlord-tenants, and business partners, 

mediation offers another option for resolving disputes and 

perhaps even finding justice. Yet to do this, mediation must 

truly be an alternative to the processes, framework, and 

end goals of a litigated process.

So why isn’t mediation the true alternative it was intended 

to be? Perhaps some of the answer lies in a common 

statement made by mediators. When advertising mediation, 

mediators tout “finding common ground” and “helping 

parties resolve their conflicts.” Yet, when mediators speak 

to each other about their practice, the focus for many seems 

to be, “How do I control the mediation?” To achieve control, 

mediators impose many of the dynamics of the courtroom. 

Mediators prevent participants from talking to each other. 

Mediators allow only the information deemed relevant 

by the mediator to be presented. They evaluate proposals 

according to what the court would impose. 

Sharon Press and Ellen E. Deason offer key considerations 

for making mediation more effective for all participants 

in their article, “Mediation: Embedded Assumptions of 

Whiteness?” They preface the article by noting different 

aspects of supremacy have been “baked into the practice” 

of mediation to the detriment of both the mediation 

process and the participants. By examining the underlying 

assumptions of how to conduct and evaluate mediation, 

they prompt all mediators to consider how to authentically 

MEDIATION AS A TRUE ALTERNATIVE 
TO THE LITIGATED PROCESS: HOW 
MEDIATORS CAN AUTHENTICALLY 
SERVE ALL PARTICIPANTS
By Tess Worrell
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serve all participants through a genuine 

mediation alternative.

What if mediation were truly an alternative to 

how disputes were resolved and not a miniature 

version of the courtroom? Would mediators 

better serve those who currently feel crushed?

PARTICIPANTS CONTROL 
THE CONVERSATION

One key aspect is letting the parties drive the 

conversation. Press and Deason note the “tone 

policing” that often permeates mediation. 

Through tone policing, mediators silence parties 

who express concerns that differ from those the 

mediator deems significant or who express their 

concerns emotionally.

Early in most mediation training, mediators are 

taught to set ground rules for communication 

so “effective mediation” can advance. Yet 

the ground rules and even the definition of 

“effective” are often shaped by the values of 

the mediator, not the participants. Imposing 

ground rules teaches participants that any real 

consideration of their perspective hinges on 

pleasing the mediator. It’s an impression that 

can be enhanced if participants are of a different 

race, ethnicity, gender, or social class than the 

mediator.

Further, mediators’ ground rules are often 

designed to eliminate emotion from the 

conversation. Many mediators, especially 

attorneys, seek to eliminate emotion in their 

quest to control the mediation and “keep it on 

track.” Yet, Bernard Mayer noted, “If we don’t 

access our emotions when we are in conflict, 

we can’t engage effectively, make decisions, 

or move the dispute forward in a constructive 

way.” Mayer notes when suppressing emotions, 

participants also often repress key information. 

Mediation offers an alternative for truly 

resolving disputes precisely because it provides 

space for participants to communicate the 

emotional layers that matter to them. More, 

lasting solutions must take emotional concerns 

into account.

Mediators who create a space for participants 

to openly communicate earn trust, which leads 

to results. Zena Zumeta, mediation pioneer 

and trainer, builds trust with her participants 

through extended open conversations that 

allow each party to fully express concerns, 

perspectives, and emotions. “Is there anything 

else?” is Zumeta’s mantra and encourages 

participants to keep sharing until all the factors 

are on the table. Knowing they will be heard, 

participants engage more actively in the 

mediation. 

When participants’ emotions threaten to 

overwhelm the process, (i.e. yelling, interrupting, 

or name-calling), rather than using ground 

rules to shut them down, mediators can often 

effectively refocus participants with statements 

like, “This sounds extremely important to you. 

I want to make sure I hear all of what you are 

saying. Can you please help me hear you?” This 

shifts the focus from attacking the other party to 

the mediator understanding. Rather than being 

rebuked for “violating the rules,” participants are 

invited into the conversation in a constructive 

way. 

When followed with statements such as, “What’s 

your proposal?” (a statement made famous by 

Bill Eddy, renowned mediator for high-conflict 
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incredibly complex. One particularly difficult 

asset to consider was a herd of show cattle 

and the expensive equipment to go with them. 

There was not enough cash or other assets to 

compensate wife for her portion of the value of 

the cattle. The legal system’s values would likely 

have led to ordering the sale of the cattle to split 

the proceeds. 

The couple’s values were different. Their 

children were in college studying professional 

showmanship of cattle. The parents knew this 

herd would provide a foundation for their 

children’s professional lives. Husband also 

wanted wife to have the money she needed from 

their estate to establish her new life so he offered 

to fill her freezer with meat for the next 15 years. 

She received a meaningful benefit. The children 

would get the cattle. Husband was able to keep 

the herd prospering without guilt. 

When the values of participants define the 

proposals, more meaningful solutions emerge.

PARTICIPANTS OWN THE RESPONSIBILITY 
OF SETTLEMENT

A mediator once said, “I don’t care about the 

participants’ lives or how they do down the road. 

That’s not my job. My job is to get an agreement.” 

disputes), participants then effectively shift from 

the emotional side of their brain to the reasoning 

side and focus on concrete solutions. 

Another tact such as, “Those issues are critical. 

I also know you are concerned about the time 

and cost of this process. Which of these issues are 

most important to address here? We can work on 

as many as it takes to resolve this,” works well. 

Participants then own both the opportunity and 

responsibility for shaping the conversation. The 

key lies in empowering participants to decide 

what needs to be said, not the mediator.

PARTICIPANTS’ VALUES DEFINE 
THE OPTIONS

The default for mediators seeking to reach 

settlement quickly or to deflect a heated 

disagreement seems to be, “Well, the guidelines 

say. . .” or “The court would likely...” While 

useful as reference points for participants, the 

outcomes imposed through courts are based on 

a particular value system. While well-intended 

and often well-founded, those values may not be 

shared by participants in mediation. The whole 

point of mediation is to frame resolution around 

the values of the participants. 

When mediators take time to help participants 

identify the values they want to use to measure 

proposals, participants can then work together 

to creatively meet their stated values. In divorce 

mediation, the participants often share key 

values, especially when it comes to the future 

of their children. These shared values provide 

a much more stable foundation for agreements 

around division of assets and parenting plans 

than anything the court can provide.

For example, one couple’s assets were comprised 

of a farm, a house, and a business all located 

and operating on the farmland. Determining 

how to fairly divide the marital property 

without destroying the farm or business proved 

"The key lies in 
empowering participants 

to decide what needs to be 
said, not the mediator." 
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A mediators’ need to “control the mediation” 

generally comes from needing to get a settlement. 

That need often drives the crushing nature of 

the shuttle mediation process: the refusal to let 

participants speak to each other, the demand for 

marathon sessions, the refusal to take breaks or 

allow people to eat. As participants cry for help, 

the process crushes them.

Perhaps, to provide a true alternative, mediators 

need to redefine their job. It is the mediator’s 

job to provide the opportunity for participants 

to address the conflict that is ruining their lives. 

It is the mediator’s job to equip participants 

to take advantage of that opportunity through 

providing a well-defined process that helps 

participants define the issues, the options, and 

the likely outcomes of the options so they can 

make well-grounded decisions. Then, it is up to 

the participants to reach agreement. By shifting 

responsibility for agreement to the participants, 

mediators maintain a process that refuses to 

crush those seeking help.

Whether tied to race, gender, sexual identity, 

or money, participants’ values should drive 

resolution of their conflict. For mediation to 

create more than a short-term agreement, it 

must recognize, acknowledge, and account for 

the values of the participants instead of the 

mediator. Mediation works best when it flows 

from the values of the participants rather than 

from prescribed rules and boundaries. Any 

solutions should be the participants’ solutions. 

Even in the most difficult circumstances there 

is common ground. True mediation creates the 

time and space to find it.  

Tess Worrell served as the Executive Director 

of the Continuing Legal Education Commission 

during the time the Commission was charged with 

creating training requirements for mediation. 

During that process, she passionately embraced 

Indiana Supreme Court's vision for mediation to 

serve those in legal crisis. She practices family 

mediation full time and has also served on the 

board of the Indiana Association of Mediators for 

a number of years, most recently as president.

FOOTNOTE:

1. Bernard Mayer, The Conflict Paradox  

169 (2015)
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FEBRUARY CASES ADDRESS 
BAIL, IAC, REMOTE HEARINGS

By Joel M. Schumm

CRIMINAL JUSTICE NOTES

During February the Indiana Supreme Court 
issued opinions addressing bail and ineffective 
assistance of counsel, and the Court of Appeals 
addressed remote hearings, an order to show 
one’s teeth to a jury, and the contours of raising 
self-defense.

BAIL

In DeWees v. State, 180 N.E.3d 261, 263 (Ind. 2022), the 
Indiana Supreme Court explained that Criminal Rule 26 
and the statutory codification of its principles “enhance, 
rather than restrict, the broad discretion entrusted to 
our trial courts when executing bail. What’s more, a 
trial court can and should exercise that discretion to 
protect against the risk of flight or potential danger to the 
community.” 

In DeWees, a high school senior with no criminal 
history was charged with aiding, inducing, or causing 
burglary with a deadly weapon, a Level 2 felony. Id. The 
trial court set bond at $50,000 cash only and denied a 
subsequent motion to reduce bond after a hearing at 
which the defendant and victim testified. The Court 
of Appeal reversed, citing “evidence of substantial 
mitigating factors” to suggest “DeWees recognized the 
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trial court's authority to bring her to 
trial,” coupled with the trial court’s 
“inordinate reliance” on the victim’s 
testimony that he lives in constant 
fear and sleeps with two guns by his 
side. Id. at 264.

Emphasizing “judicial flexibility 
in the execution of bail” and the 
statutory mandate that trial courts 
consider all “relevant factors” when 
setting or modifying bail, the Indiana 
Supreme Court affirmed the trial 
court’s denial of a bond reduction. Id. 
at 268. The trial court had properly 
relied on the “extremely serious” 
nature of the offense, the proximity 
between the defendant and victim’s 
home, although “a victim's statement 
of fear, standing alone, falls short of 
the clear-and-convincing standard 
necessary for the evidence to 
support a finding that she posed a 
risk of physical danger to others.” Id. 
at 269. The court acknowledged that 

several factors—DeWees's 
strong family ties, her lack 
of criminal record, and 
no evidence of past bad 
character—certainly militate 
against denying DeWees's 
motion. But when, like here, 
the trial court followed the 
appropriate procedural 
safeguards and the evidence 
provides sufficient support 
for its ruling, we refrain from 
interfering with the trial 
court's discretion—even when, 
like here, we consider it a 
close call.

Id. at 271.

Although much of the opinion is 
specifically tailored to the unique 
facts of the case, the court also 
provides broader guidance: 

Criminal Rule 26 strongly 
encourages pretrial release 

for many accused individuals 
awaiting trial. This is 
especially true for persons 
charged with only non-violent 
and low-level offenses. And 
if a defendant presents no 
“substantial risk of flight or 
danger” to others, the court 
must consider releasing the 
defendant “without money 
bail or surety,” subject to 
any reasonable conditions 
deemed appropriate by the 
court. Releasing this category 
of defendants under suitable 
nonfinancial conditions—such 
as electronic monitoring, 
community supervision, 
no-contact orders, and 
restrictions on activities or 
place of residence—will often 
prove sufficient to ensure the 
defendant's appearance at 
trial and to ensure community 
safety. But when a person 
poses a risk of flight or a risk 
to public safety, Criminal Rule 
26 in no way hinders a trial 
court's ability to set bond in an 
amount sufficient to curtail  
such risks.

Id. at 268 (internal citation omitted).1

STIPULATION AND FAILURE 
TO SEEK LESSER-INCLUDED 
OFFENSE NOT INEFFECTIVE 

In Bradbury v. State, 180 N.E.3d 249 
(Ind. 2022), the Indiana Supreme 
Court affirmed the denial of post-
conviction relief (PCR) on two 
claims from a defendant convicted 
as an accomplice to murder: (1) 
whether counsel was deficient for 
stipulating that a co-defendant 
was convicted of murder as the 
principal; and 2) whether counsel 
was ineffective for failing to request 
that the jury be instructed on lesser-
included offenses. As to the first, 
the court relied on trial counsel’s 
PCR testimony about the reasons 
for stipulating, including that he 
wanted the jury to know someone 
would be accountable if Bradbury 
was acquitted and that, because 
Bradbury initially confessed, the 
stipulation showed it was a false 
confession. Id. at 253. 

As to the second claim, the majority 
found the refusal to tender a reckless 
homicide instruction was not 
deficient because the “all or nothing 
strategy employed by counsel was 
appropriate and reasonable based 
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At a trial for dealing 
methamphetamine, the court 
admitted a video that showed the 
suspect had crooked teeth. Murray 
v. State, No. 21A-CR-1495, 2022 WL 
414607, at *2 (Ind. Ct. App. Feb. 11, 
2022). Upon request by the state, the 
court directed the defendant, who 
was wearing a mask under COVID-19 
restrictions, to show the jury his 
uncovered face and his teeth. 

The Court of Appeals rejected the 
claim that ordering the defendant to 
smile and show his teeth compelled 
him to perform a testimonial act in 
violation of the Fifth Amendment. Id. 
at *4. Rather, it analogized the case 
to requiring a defendant to “hold up 
his hand to reveal he was missing 
a finger” or “bare his forearm and 
display a tattoo,” which had been 
deemed permissible in earlier 
Indiana cases. Id.

EFFECTS-OF-BATTERY DEFENSE

In Higginson v. State, No. 21A-CR-
1169, 2022 WL 333589, at *1 (Ind. 
Ct. App. Feb. 4, 2022), the Court 
of Appeals reversed a trial court’s 

on the facts in this case,” namely 
“Bradbury was not an accomplice 
because he tried to stop the shooting 
as counsel argued throughout trial.” 
Id. at 254.3 

Justice Goff, joined by Chief Justice 
Rush, dissented as to the second 
claim, believing the failure to consult 
with the defendant was deficient 
performance under Strickland, 
the Rules of Professional Conduct, 
and ABA Standards. “And because 
conflicting evidence would likely 
have created a serious enough 
dispute over Bradbury’s culpability 
as an accomplice for the court to 
have given the instruction, I would 
also hold that counsel's deficient 
performance resulted in prejudice.” 
Id. at 261. 

COURT OF APPEALS

REMOTE SENTENCING 
HEARING REVERSED

Administrative Rule 14(2)(a) allows 
trial courts to “use audiovisual 
telecommunication to conduct 
... [s]entencing hearings ... when 

the defendant has given a written 
waiver of his or her right to 
be present in person and the 
prosecution has consented[.]” 
Although the ability to hold remote 
hearings during the COVID-19 
pandemic was broadened by 
Supreme Court order in some ways, 
similar limitations remained in 
felony cases, including “sentencings 
where the defendant waives the 
right to be present in court.” Warren 
v. State, No. 21A-CR-247, 2022 WL 
588521, at *7 (Ind. Ct. App. Feb. 28, 
2022).

In Warren, a defendant convicted 
of dealing methamphetamine 
filed a written motion asking to be 
physically present in the courtroom 
for his sentencing hearing. The trial 
court denied the motion by stamping 
“DENIED” on the motion without an 
“order or findings.” Id. The Court of 
Appeals reversed and remanded for 
a new sentencing hearing at which 
the defendant could be physically 
present. Id. 

ORDER TO SHOW TEETH
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*7. Therefore, that his “presence in 
Muncie was a violation of his parole 
does not have an immediate causal 
connection to his confrontation 
with” the victim. Id.

Nevertheless, the appellate 
court found the error harmless 
considering the “overwhelming 
evidence” disproving his self-defense 
claim. Id. at *8. 

FOOTNOTES

1. The opinion ended by 
expressing serious concern 
about the Court of Appeals 
issuing “a precedential 
opinion effective immediately 
and the need for appellate 

exclusion of a defense expert 
on the effects-of-battery defense 
when arguing self-defense in a 
murder prosecution against a 
woman diagnosed with PTSD who 
was charged with the murder 
of her husband. The court took 
“special care in outlining the 
appropriate use” of the evidence, 
noting the expert “may testify as 
to evidence which relates to the 
general reasonableness of one’s 
apprehension of fear, given the 
psychological trauma which comes 
from battery” but may “not reach 
an ultimate factual determination 
exclusive to the jury[.]” Id. at *5. 
Put another way, the expert “may 
testify as to the objective component 
of a person's reasonable belief that 
they were under threat of imminent 
harm, given their PTSD, but not 
[the defendant’s] specific subjective 
belief.” Id. 

SELF-DEFENSE WHILE  
ON PAROLE

Indiana courts have long required 
a person asserting self-defense 
show that he or she “was in a place 
where he [or she] had a right to be, 
acted without fault, and reasonably 
feared or apprehended death or 
great bodily harm.” Larkin v. State, 
173 N.E.3d 662, 670 (Ind. 2021).  In 
Turner v. State, No. 21A-CR-1359, 
2022 WL 570850, at *4 (Ind. Ct. 
App. Feb. 25, 2022), the Court of 
Appeals held a trial court abused 
its discretion in finding evidence 
of defendant’s parole status was 
relevant to his self-defense claim. 
Specifically, although he was 
outside the county where he was 
supposed to be, he was spending 
time with his girlfriend; there was 
no evidence he was attempting to 
or intended to see the person he 
was charged with murdering. Id. at 

courts to exercise prudence 
and restraint when deviating 
from Appellate Rule 65(E),” 
which allows time for the 
parties to seek rehearing or 
transfer before an opinion is 
certified or may be acted upon 
by the trial court. Id. at 271. 

2. Although the lead opinion 
did not address prejudice, a 
separate concurring opinion 
observed the “jury convicted 
him of murder with a specific 
intent to kill, why would they 
have found him guilty of 
reckless homicide? Defense 
counsel’s performance here 
was something to compliment, 
not second-guess.” Id. at 257 
(Massa, J., concurring). 
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By Margaret Christensen 
and Vienna Bottomley

ETHICS

UNDERSTANDING CONFLICTS 
OF INTEREST ARISING FROM 
A MATERIAL LIMITATION  
ON REPRESENTATION

It is no great revelation that Indiana Rule of 
Professional Conduct 1.7(a)(1) prevents attorneys 
from representing multiple clients directly adverse 

to one another, meaning, litigants on the opposite 
side of the “v,” or parties with competing interests to 
a contract negotiation. The more interesting conflict 
discussion arises under Rule 1.7(a)(2), which prohibits 
representations where “there is a significant risk that 
the representation of one or more clients would be 
materially limited” by other obligations or personal 
interests. The terms “significant risk” and “materially 
limited” are inevitably fact sensitive, and the prudent 
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attorney should err on the side of 
obtaining informed consent any 
time information related to one 
representation might be useful or 
detrimental to another client’s legal 
objectives. 

DIRECT ADVERSITY 

Sometimes a conflict of interest 
should be apparent from the outset 
of a representation, but attorneys 
must make reasonable efforts to 
understand the identity of clients, 
known adverse parties, and adverse 
witnesses at the outset of a case. 
These include a situation in which 

known he could not represent the 
state as a prosecutor, even though 
the criminal and civil matters 
involving his client were entirely 
unrelated.

In contrast to Lantz the respondent 
in Matter of Daley, 116 N.E.3d 457 
(Ind. 2019) (Mem.), was disciplined 
for violating Rule 1.7(a) after he 
entered separate representations 
of two criminal co-defendants with 
opposing interests. Daley had been 
appointed to serve as Co-Defendant 
A’s public defender. Id. Co-Defendant 
A informed Daley another defendant 
(Co-Defendant B) was involved, 

Daley reinforces the concept that 
it is an attorney’s obligation to 
investigate the facts of any new 
representation to identify all 
potentially adverse parties and 
witnesses. The best practice is 
to include the names of adverse, 
potentially adverse, and related 
entities in a conflict database (or 
spreadsheet), for easy searchability. 
Identifying conflicts is an ongoing 
obligation, and an attorney’s conflicts 
database should be updated as 
new facts and circumstances arise. 
For instance, service of non-party 
discovery is an adverse action, and 
lawyers should search their client 
database before serving non-party 
discovery to avoid inadvertently 
serving discovery to a current client 
without seeking proper consent. 

MATERIAL LIMITATION

“Even where there is no direct 
adverseness, a conflict of interest 
exists if there is a significant risk 
that a lawyer’s ability to consider, 
recommend, or carry out an 
appropriate course of action for 
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"Daley reinforces the concept that it is an attorney’s 
obligation to investigate the facts of any new 

representation to identify all potentially 
adverse parties and witnesses." 

and Co-Defendant A wanted to 
serve as a witness adverse to Co-
Defendant B. Id. Daley, however, 
failed to read the probable cause 
affidavit or make any other efforts 
to determine Co-Defendant B’s 
identity. Id. He later, unknowingly, 
agreed to privately represent Co-
Defendant B and did not learn he 
was representing both co-defendants 
until a pretrial conference in Co-
Defendant B’s case. Id. Although 
Daley “immediately sought to 
withdraw his representation” 
of both co-defendants, the court 
publicly reprimanded him for his 
misconduct. Id. 

a lawyer advocates in one matter 
“against a person the lawyer 
represents in some other matter,” 
even if the two matters are “wholly 
unrelated.” Rule 1.7, Cmt. [6]. For 
instance, in Matter of Lantz, 442 
N.E.2d 989 (Ind. 1982), an attorney 
prosecuted a criminal defendant 
in his capacity as a part-time 
prosecutor, while at the same time 
representing the criminal defendant 
in an unrelated civil matter. The 
Indiana Supreme Court concluded 
Lantz’s “dual and diametrically 
opposed duties to the State and to his 
client compromised his independent 
professional judgment.” In such a 
situation, the attorney should have 
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the client will be materially limited 
as a result of the lawyer’s other 
responsibilities or interests.” Rule 
1.7, Cmt [8]. Most Indiana cases 
addressing material limitations 
consider instances in which an 
attorney’s own interest caused the 
limitation. See, e.g., In re McKinney, 
948 N.E.2d 1154 (Ind. 2011); In re 
Ryan, 824 N.E.2d 687 (Ind. 2005); In 
re Tsoutsouris, 748 N.E.2d 856 (Ind. 
2001); In re Humphrey, 725 N.E.2d 70 
(Ind. 2000); Matter of Hoffman¸700 
N.E.2d 1138 (Ind. 1998); Matter of 
Hawkins, 695 N.E.2d 109 (Ind. 1998); 
Matter of Taylor, 693 N.E.2d 526 (Ind. 
1998); Matter of Reed, 599 N.E.2d 601 
(Ind. 1992). 

Many courts frame the issue around 
the attorney’s duty of loyalty and 
consider whether an attorney would 
be tempted to diminish the vigor of 
one representation to promote the 
interests of another client. See, e.g., 
State ex rel. Verizon West Virginia, 
Inc. v. Matish, 740 S.E.2d 84, 93 (W. 
Va. 2013) (“An attorney should not 
put himself in a position where, even 
unconsciously, he will be tempted 
to ‘soft pedal’ his zeal in furthering 
the interests of one client in order to 
avoid an obvious clash with those of 
another.”) (emphasis added); Pekin v. 
Scagliotti, 2013 WL 2697583, *5 (Cal. 
Ct. App. 2013) (“the purpose of the 
rules against representing conflicting 
interests is not only to prevent 
dishonest conduct, but also to avoid 
placing the honest practitioner in a 
position where he may be required 
to choose between conflicting duties 
or attempt to reconcile conflicting 
interests.”); Seresky v. Warden, 31 
Conn. L. Rptr. 228, 2001 WL 1868842, 
*5 (Conn. Super. Ct. 2001) (“[l]oyalty 
to a client is impaired when an 
attorney is burdened with conflicting 
interests or responsibilities that 
prevent a lawyer from considering, 
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"Many courts frame the issue around the attorney’s duty 
of loyalty and consider whether an attorney would be 

tempted to diminish the vigor of one representation to 
promote the interests of another client." 

recommending, or carrying out an 
appropriate course of action for  
the client.”). 

Consider an attorney who learns 
confidential information while 
representing Client A that could 

be used to further Client B’s 
legal objectives. That attorney is 
materially limited because she 
cannot use the information on 
Client B’s behalf unless she violates 
her duty of confidentiality to Client 
A. Another frequent situation is 
representation of two seemingly 
aligned parties to litigation or 
a transactional negotiation. 
While the clients’ interests may 
be aligned at the outset, as facts 
and circumstances develop, their 
interests may diverge. Any time a 
lawyer cannot recommend a course 
of action or use information in her 
possession to further a client’s  
legal objectives, the lawyer is 
materially limited. 

While it is possible in every 
representation that client objectives 
will evolve or new facts will arise, 
not every representation requires 
consent to material limitation  
at the outset. Comment [8]  
helpfully explains,

The mere possibility of 
subsequent harm does not itself 
require disclosure and consent. 
The critical questions are the 
likelihood that a difference 
in interests will eventuate 
and, if it does, whether it will 

 
Continued on page 37... 

materially interfere with 
the lawyer’s independent 
professional judgment in 
considering alternatives or 
foreclose courses of action 
that reasonably should be 
pursued on behalf of a client.

(emphasis added). Accordingly, it lies 
within a lawyer’s own province to 
determine whether a representation 
is materially limited, as the lawyer 
is in the best position to assess 
whether a “difference in interests 
will eventuate” and how it may 
impact the lawyer’s independent 
professional judgment. Importantly, 
Comment [8] also guides that it is 
not a conflict barring representation 
if a lawyer would be prevented 
from pursuing an unreasonable 
course of action, such as flinging 
false accusations at third parties to 
exonerate the client’s own conduct.
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By Curtis T. Jones and  
Bradley M. Dick

CIVIL LAW UPDATES

FEBRUARY CASES: 
INSURANCE ENDORSEMENT, 
PROBATION OFFICERS, AND MORE

This article highlights two Indiana Supreme 
Court civil opinions, including one where the 
court granted transfer, and six Indiana Court 
of Appeals opinions issued in February 2022. 
Indiana appellate court decisions, including 
those issued not-for-publication, are available 
via Casemaker at www.inbar.org or the Indiana 
courts website, www.in.gov/judiciary/opinions.

INDIANA SUPREME COURT

INSURANCE ENDORSEMENT DOES NOT APPLY  
TO INTRASTATE TRIP

In Progressive Se. Ins. Co. v. Brown, 2022 WL 575417, at 
*1 (Ind. Feb. 25, 2022), the Indiana Supreme Court held 
the “federal Motor Carrier Act of 1980 requires some 
motor carriers to maintain minimum levels of financial 
responsibility,” and “carriers can comply with these 
requirements . . . by adding an MCS-90 endorsement to 
their insurance policy.” The case involved an accident 
where “B&T Bulk employee, Bruce Brown, was driving 
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a truck and empty trailer to pick 
up a load of cement in Logansport, 
Indiana, for delivery to South Bend, 
Indiana. Brown's truck crossed the 
centerline and struck Dona Johnson's 
oncoming vehicle. She died in the 
collision.” The court held “under the 
plain language of the MCS-90 and 
the weight of federal authority [] 
the endorsement does not apply to 
intrastate trips transporting non-
hazardous property as a matter of 
federal law.” The court further held 
“that the endorsement also does not 
apply under Indiana law because 
the state statute incorporating the 
federal regulations does not expand 
the regulations’ scope.” 

PROBATION OFFICERS ARE  
STATE EMPLOYEES
 
“Based on a close reading of the 
relevant statutes and caselaw, we 
hold that probation officers are 
state employees for purposes of 
Indiana Code section 4-6-2-1.5 which 
requires the Attorney General 
to defend state employees. And 
because the legislature has not 
required a different entity to pay 
for their legal representation, we 
conclude that this statute applies 
to probation officers.” Lake Cty. 
Bd. of Commissioners v. State, 2022 
WL 521566, at *1 (Ind. Feb. 22, 
2022). In that case, a probationer 
sued in federal court and “alleged 
negligence, willful and wanton 
misconduct, and violations of her 
constitutional rights stemming from 
the misconduct of her probation 
officer, Radiceski.” “The Lake County 
Board of Commissioners and the 
County Council . . . asked the Office 
of the Indiana Attorney General 
to appear for and defend the two 
probation officers in the federal 
litigation.” “The Attorney General 
refused, asserting that Lake County 
is responsible for defending the 

probation officers and for paying 
any judgment entered against them.” 
The Supreme Court granted transfer 
and held “the statutory framework 
indicates that probation officers are 
state employees under the general 
statute requiring the Attorney 
General to defend state employees.” 
And the fact that “counties are 
responsible for probation officers’ 
salaries and some expenses” did not 
change this.

INDIANA COURT OF APPEALS

WELL REPAIR GONE WRONG

In Willis v. Dilden Bros., Inc., 2022 
WL 571062, at *11 (Ind. Ct. App. Feb. 
25, 2022), the Court of Appeals held 
evidence supported a jury verdict 
under the Crime Victims Relief Act 
because the “Dilden's employees 
knowingly exerted unauthorized 
control over the Willises’ functioning 
well pump and holding tank, 
replaced them with inferior 
plumbing that significantly reduced 
the household water flow, and told 
the Willises that they would need a 
new well.” (footnote omitted). Judge 
Bailey dissented and concluded “the 
Willises did not establish that they 
suffered a ‘pecuniary loss’ such that 
they were eligible for the remedies 
of the Crime Victims Relief Act.” 

APPLICATION OF  
DEAD-MAN’S STATUTE

In Arnett v. Est. of Beavins by Beavins, 
2022 WL 518348, at *3 (Ind. Ct. App. 
Feb. 22, 2022), the Court of Appeals 
applied the Dead-Man’s Statute and 
concluded “it is unquestionable that 
Arnett is a necessary party to the 
current suit as both a defendant 
and a counterclaimant and that 
his alleged membership interest in 
Stewart Properties is clearly adverse 
to the interest of the Estate. Thus, 



R E S  G E S TA E  •  I S B A

30

v. Cmty. Healthcare Sys. Cmty. Hosp., 
2022 WL 454044, at *1 (Ind. Ct. App. 
Feb. 15, 2022). “Henry showed her 
swollen finger to Linda Piljak-Laski, 
her employer, who then openly 
took a picture of Henry's finger 
with her cell phone.” Linda texted 
her husband, who was a radiologic 
technician at a hospital, “the photo 
of Henry's swollen finger.” Linda’s 
husband accessed x-rays of Henry’s 
finger at work, texted them to Linda, 
and when Henry returned to work, 
Linda showed the x-rays “in the 
presence of another co-worker.” 
Henry sued. 
 

The Court of Appeals held  
as follows:

Henry's claims here are 
ones for emotional injuries 
related to her intrusion claim, 
which are not recognized in 
Indiana appellate decisions 
involving invasion of privacy 
by intrusion into emotional 
seclusion or solace. We 
acknowledge that certain 
health information is meant to 
remain private and that there 
are laws protecting against 
the disclosure of same, most 
notably the Health Insurance 
Portability and Accountability 
Act of 1996. Henry makes 
a good argument as to why 

we have little difficulty concluding 
that the trial court properly excluded 
those portions of his affidavit 
testimony regarding and referencing 
alleged business arrangements, 
transactions and interactions that 
took place between Joel and himself 
during Joel's lifetime.” 

HOSPITAL ENJOYS IMMUNITY 
FROM CLAIMS

In Apuri v. Parkview Health Sys., 2022 
WL 509874, at *1 (Ind. Ct. App. Feb. 
21, 2022), a doctor sued a hospital 
“for claims based on the non-

renewal of his hospital privileges.” 
The Court of Appeals affirmed the 
trial court’s determination that 
“Appellees were immune from suit 
under the Health Care and Quality 
Improvement Act (‘Act’).” The “Act 
provides a professional review body 
shall not be liable in damages under 
any law of the United States or of any 
State for a professional review action 
(except that there may be liability 
for civil rights claims).” (Internal 
quotation omitted.) 

INJURED FINGER DID NOT 
CREATE CAUSE OF ACTION

“Henry injured the tip of her ring 
finger on her right hand while 
closing a sliding glass door.” Henry 

"Henry's claims here are ones for emotional injuries  
related to her intrusion claim, which are not recognized  

in Indiana appellate decisions involving invasion of  
privacy by intrusion into emotional seclusion or solace." 
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intrusion into emotional 
solace in general should be 
recognized, especially in 
terms of medical breaches. 
Yet, in her particular case, we 
cannot grant her the relief 
she seeks. Invasion of privacy 
by intrusion into emotional 
seclusion or solace is not 
recognized. 

 
LANDOWNER ADVERSELY 
POSSESSED SIDEWALK TO LAKE

In Thalls, Tr. of M. Todd Thalls 
Revocable Tr. v. Draving, 2022 WL 
386148, at *1 (Ind. Ct. App. Feb. 9, 
2022), the “walk at issue is situated 
between Lots 19 and 20 and extends 
from the street to the water's edge.” 
Draving brought a claim that she 
had adversely possessed the walk 
because the “Draving family had 
openly possessed and used the 
walk since they took title to their 
lots, made improvements on the 
walk including the installation of 
stairs to access the lake, used a pier 
installed lakeward from the walk, 
moored boats on the pier, and paid 
to have the seawall resurfaced at 
the shoreline of the walk.” The trial 
“court ordered that Draving has fee 
simple title by adverse possession 
to the walk between Lots 19 and 
20, free and clear of any claims 
by the adjacent lot owners.” The 
Court of Appeals held that based 
on the evidence “we cannot say the 
trial court's judgment that Draving 
acquired the parcel by adverse 
possession is clearly erroneous.” 

MAYOR COULD NOT DEMOTE  
FIRE CHIEF UNDER 
REORGANIZATION PLAN

Zionsville reorganized in 2014. 
Styron v. Burk, 2022 WL 351105, at 
*1 (Ind. Ct. App. Feb. 7, 2022). Under 
the reorganization plan, “the Mayor 

cannot ‘discharge’ the Chief of the 
Zionsville Fire Department without 
the Town Council's approval.” The 
mayor sought a determination 
whether she could instead “redefine 
the Chief's duties, revise his job 
description, and demote the Chief 
to his last held merit rank.” The 
Court of Appeals held that what the 
mayor proposed to do would “in 
its operation and effect, discharge 
the Chief without the Council's 
approval,” and therefore, this was 
not permitted.  

Curtis Jones is a partner at Bose 
McKinney & Evans LLP in the 
Litigation, Insurance and Appellate 
Groups. While at Valparaiso 
University School of Law, Mr. Jones 
served as Executive Symposium 
Editor for the Valparaiso University 
Law Review, earned an honors 
program scholarship, and served 
for a year in an externship with the 
Honorable Kenneth F. Ripple, United 
States Court of Appeals, Seventh 
Circuit. Upon graduating and prior to 
joining Bose McKinney & Evans LLP, 
Mr. Jones served as a judicial law 
clerk to Justice Theodore R. Boehm on 
the Indiana Supreme Court. His email 
is CJones@boselaw.com. 

Bradley M. Dick is a partner at 
Bose McKinney & Evans LLP in the 
Litigation and Utilities Groups. Mr. 
Dick received his J.D. magna cum 
laude from the University of Michigan 
Law School.  Prior to joining the firm, 
he served as a judicial law clerk to 
Chief Justice Loretta H. Rush of the 
Indiana Supreme Court.  His email is 
BDick@boselaw.com.
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and unable to work, and whose wages 

average more than $1,170 per week.  

TTD may not be unilaterally terminated 

by the employer unless the employee 

has returned to any employment, 

dies, refuses to accept the medical 

treatment or suitable work furnished 

by the employer, has already received 

500 weeks of compensation which is 

the maximum amount the employer 

is liable to pay for compensation, or 

the employee is unable or unavailable 

to work for reasons unrelated to the 

compensable injury.19 However, when 

the employer’s doctor releases the 

employee to return to work, TTD can be 

terminated. At that time, if the employee 

disagrees with the termination and 

does not return to work, the employee 

has a right to an independent medical 

examination (IME) from a physician 

who is selected by either both parties 

or the board and who is paid for by 

the employer. The Act specifies the 

procedure and forms the employer is 

required to serve on the employee, and 

the time frame in which the employee 

must request an IME.20  

Many times, the doctor releases 

the injured employee to work 

and determines the injuries have 

reached a state of maximum medical 

improvement (MMI). MMI is not defined 

in the Act; however, the Court of Appeals 

has held the employer is not obligated 

to pay TTD after the effects of the injury 

become permanent and quiescent.21 If 

TTD is stopped for this reason and the 

employee does not return to work, the 

employee may request and receive an 

IME. If the IME determines the effects 

of the injuries are not permanent and 

quiescent, temporary restrictions 

remain, and additional treatment is 

recommended, the employee has a 

claim for the treatment and TTD from 

the date it was terminated until the next 

course of treatment concludes. 22 

Being released to return to work and not 

being released from medical treatment 

creates a different scenario. That is, 

if the employee disagrees with the 

termination of TTD and does not return 

to work, the employee can request and 

receive an IME. However, since the 

employee is still in treatment and has 

not reached MMI, the issue for the IME 

would be whether the employee is able 

to work. Often in this situation, the IME 

is postponed until the employer’s doctor 

releases the employee from treatment.  

Light Duty Work and Temporary 
Partial Disability

The Act provides an employer relief 

from paying TTD if the employer 

procures employment suitable to the 

employee’s capacity. “Light duty” as it 

is commonly called, is work performed 

within temporary restrictions placed 

by the employer’s doctor. If the 

employer procures light-duty work, 

and the employee refuses, the employer 
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may deny paying TTD, provided the 

employer sends notice on a form 

prescribed by the board notifying 

the employee of the consequences of 

refusal of light duty. However, TTD may 

continue if the board finds the refusal 

justifiable.23  

When the employee with temporary 

restrictions returns to light duty 

and earns less than the average 

weekly wage, the employee is entitled 

temporary partial disability (TPD) 

which is paid at 2/3 of the difference 

between the average weekly wage and 

the amount actually earned by the 

employee. 24  

PERMANENT IMPAIRMENT

The third benefit, permanent 

impairment, is compensation for 

loss of physical activity.25 Once 

the injury has reached a state of 

permanence and quiescence, temporary 

disability ceases and the extent of 

permanent impairment or permanent 

total disability is determined.26 

Compensation for permanent 

impairment is paid by degree.27 Some 

injuries are scheduled by body part 

and the amount of permanent partial 

impairment (PPI) is determined by 

statute.  For example, consider the 

amputation of a thumb that occurred 

July 1, 2021. The compensation due for 

the loss of a thumb is 12 degrees.28 The 

first 10 degrees are valued at $1,750 

each and degrees 11 and 12 are valued at 

$1,952 each. Thus, the value is $21,404.  

However, the Act further provides 

that where an employee suffers a loss 

by separation of a thumb, the value of 

the impairment is doubled, making 

the total PPI award $42,808.29 Injuries 

suffered to nonscheduled body parts 

are paid to the degree of impairment not 

to exceed 100 degrees.30 For example, 

the compensation due for a back injury 

occurring after July 1, 2021, that results 

in a 5% PPI, would be 5 degrees of 

compensation at $1,750 each or $8,750.    

As with temporary disability, the 

legislature from time to time increases 

the value of the degrees. It is important 

to note that PPI does not include pain 

and suffering. PPI also does not include 

permanent damage to the employee’s 

ability to work unless the employee 

is permanently and totally disabled, 

which is discussed in the next section. 

PPI ratings are rendered by the 

employer’s doctor, and if the injured 

employee seeks a second opinion on PPI, 

the injured employee bears the cost. 

Further, PPI ratings almost always refer 

to one of the editions of the AMA Guides 

to Impairment; however, unlike other 

It's time to renew
your 2022-23 

ISBA membership.
Log in at www.inbar.org to renew 
and keep receiving Res Gestae and 

other membership benefits. 

states, the board is not bound to follow 

the AMA Guides.  

Impairment is considered to be paid at 

the compensation rate and determining 

the beginning date for which 

compensation is paid is critical. The 

injured employee has a right to reopen 

a case due to a change in conditions, 

provided the claim to reopen is filed 

within two years from the last date for 

which compensation was paid.31 Note 

the statute does not state two years from 

the date the compensation was actually 

paid, but the time period for which it 

was paid. It is possible for an employee 

to receive compensation that is paid 

for a time period of more than two 

years before. Many times, the injured 
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employee gives up the right to reopen 

the case for extra consideration and 

the parties enter into a full and final 

settlement.32 This type of agreement is 

commonly referred to as a “Section 15” 

settlement. 33 

Permanent Total Disability

Another benefit for permanent injury 

is when the injury results permanent 

total disability (PTD). If an injury 

results in PTD, the employee is entitled 

to 500 weeks of compensation.34 Weeks 

paid for TTD count toward the 500 total 

that are to be paid. Total permanent 

disability requires employees be 

so injured they cannot carry on 

reasonable types of employment and 

reasonableness is measured by their 

physical and mental fitness and the 

availability of employment.35 The Act 

also provides compensation pursuant 

to the Second Injury Fund. The fund 

is made up of assessments collected 

by the board from all employers 

and their carriers. One of the fund’s 

purposes is to continue to pay the 

weekly compensation for PTD after the 

employer has paid 500 weeks, provided 

the employee remains permanently and 

totally disabled.36

Future and Ongoing
Medical Treatment

Although the Act does not contain 

any specific provisions that obligate 

an employer to furnish ongoing or 

future medical treatment, it has been 

construed to allow the board to order 

payment of lifetime expenses as a 

part of an original award.37 In Stofko, 

the employee became infected with 

Hepatitis C and the evidence presented 

showed this disease could cause serious 

future medical problems, including 

the need for a liver transplant. The 

court affirmed the board’s finding the 

employer was responsible for the future 

treatment because the order for the 

future medical treatment was part of an 

original award of PPI compensation by 

the board.    

VOCATIONAL REHABILITATION

A problem area for the Act is when an 

employee suffers an injury that causes 

a permanent partial disability, or the 

injury precludes the employee from 

performing work in a certain class 

of job. For example, if an employee 

working at an automotive assembly 

plant injures a shoulder, resulting 

in a permanent restriction of no 

overhead work, the only remedy in the 

Act is compensation for permanent 

impairment. The employee may 

receive a $20,000 settlement for the 

shoulder injury, but the well-paying 

job is gone. Doing overhead work is 

an essential function of the job, which 

would likely preclude any claim 

under the Americans with Disabilities 

Act (ADA). There is no recovery for 

permanent partial disability under the 

Act in Indiana.38 There is also no job 

"Ignoring the economic burden suffered by permanently 
and partially disabled employees conflicts with the 

stated purpose of the Act, which is to shift the economic 
burden of a work-related injury to the employer and, 

ultimately, to the consuming public."
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employer responsible for providing 

vocational rehabilitation services. 

Perhaps requiring the employer either 

to bring the permanently partially 

disabled employee back to work or to 

pay some premium above the normal 

PPI value, perhaps 10 times the amount, 

would result in a more just result; 

however, such a remedy might mean the 

employer would be forced to create new 

jobs as an accommodation pursuant 

to the ADA for partial disabilities that 

are not work related. At the least, the 

legislature should consider the issue to 

determine the extent of the problem. If 

we do nothing, we risk creating another 

army of permanently and partially 

disabled employees who are forced into 

terrible consequences simply because 

they suffered a work injury. Leaving 

these employees and their families to 

face the disruption caused by suffering 

protection under the Act. The result 

under the Act is the employee will most 

likely be forced to accept employment 

at a much lower rate of pay. This is a 

significant problem. Employees who 

earn between $85,000 and $100,00 

per year in the manufacturing or 

construction trades who suffer a 

permanent partial disability may need 

to accept employment where they earn 

a fraction of what they did at the time of 

their injuries.  

The Act’s answer to this problem is 

where a compensable injury results 

in payment of TTD for more than 21 

days and where the injury prevents the 

employee from returning his or her 

previous employment, the employee is 

eligible for vocational rehabilitation 

services.39 These services are available 

to all eligible Indiana citizens with 

disabilities, not just injured employees. 

The services include retraining and 

assistance to learn new, marketable 

job skills that can lead to a new career. 

However, due to budget and staff 

limitations, and with permission of the 

US Department of Education, Indiana 

Vocational Rehabilitation Services 

has been forced to adopt an “order of 

selection,” meaning only those Indiana 

citizens with more severe disabilities 

will receive any services. Injured 

employees with more severe disabilities 

would probably be considered PTD 

under the Act and not in need of 

services.40

Not only does the Act pass the cost of 

permanently and partially disabled 

employees to a public agency instead 

of the employer, and ultimately the 

consumer, the public agency finds itself 

having to explain that although injured 

employees are statutorily eligible for 

services, they will not receive services. 

Instead, they will be placed on a waiting 

list and likely never receive vocational 

rehabilitation services during their 

work lifetime. As a result, these 

individuals and their families are often 

forced into bankruptcy, repossession of 

vehicles, or relocation. Their lives and 

the lives of their families are disrupted, 

all because an employee suffered a 

serious but not catastrophic work 

injury. In my 18 years of representing 

injured employees, I have seen this this 

scenario played out all too often.       

Ignoring the economic burden 

suffered by permanently and partially 

disabled employees conflicts with 

the stated purpose of the Act, which 

is to shift the economic burden of a 

work-related injury to the employer 

and, ultimately, to the consuming 

public.41 The legislature could provide 

sufficient funding for Indiana 

Vocational Rehabilitation Services so 

injured employees can receive services. 

Another remedy could be to make the 
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Quest Corp. v. Long, 715 N.E. 2d 

410 (Ind. Ct. App. 1999) trans. 

denied.  

17. Ind. Code §22-3-6-1(d).  

Subsection (d) further provides 

how to proceed where the 

employee does not have a 52-

week history with the employer.

18. Ind. Code §22-3-3-22(h)(13).   

19. Ind. Code §22-3-3-7(c).  

20.  Id.

21. Kohlman v. Indiana Univ., 670 

N.E. 2d 42 (Ind. Ct. App. 1996).

22. Ind. Code §22-3-3-7(c).      

23. Ind. Code §22-3-3-11.  

24. Ind. Code §22-3-3-9.   

25. Perez v. United States Steel Corp., 

359 N.E.2d 925 (Ind. Ct. App. 

1977).

26. Kohlman, 670 N.E. 2d 42 at 43.

27. Ind. Code §22-3-3-10.

28. Ind. Code §22-3-3-10(i)(1).   

29. Ind. Code §22-3-3-10(i)(2),

30. Ind. Code §22-3-3-10(j).  

31. Ind. Code §22-3-3-27.  

32. Ind. Code §22-3-2-15.  

33. Ind. Code §22-3-2-15.

34. Ind. Code §22-3-3-10(i)(10).  

35. Perez, 359 N.E. 2d 925.    

36. Ind. Code §22-3-1-3 and 631 IAC 

1-1-31.    

37. Bloomington Hosp. v. Stofko, 705 

N.E.2d 515 (Ind. Ct. App. 1999).  

38. Kohlman, 670 N.E. 2d 42 at 44.  

39. Ind. Code §22-3-1-3.

40. https://www.in.gov/fssa/ddrs/

files/FAQ-updated-January-2020.

pdf

41. See Talas v. Correct Piping Co., 

Inc. 435 N.E.2d 22 (Ind. 1982).

a permanent partial disability is a 

disservice to Indiana employees and 

it conflicts with the Act’s goal of social 

justice. 

The Act was enacted to address a 

serious social problem of how to deal 

with injured workers who were unable 

to receive medical treatment and 

compensation. The Act does furnish 

unlimited medical treatment under 

the employer’s control and some 

compensation without having to prove 

fault; however, the legislature should 

continue to amend the Act to reflect 

the changes in our economy and 

address the problem of permanent 

partial disability.      

Nathan Maudlin graduated cum laude 

from the Indiana University Robert H. 

McKinney School of Law in 1995 and 

he has practiced before the Indiana 

Worker’s Compensation Board since 

1996. He has represented both employers 

and employees. Maudlin was inducted 

as a Fellow of the College of Workers’ 

Compensation Lawyers in 2017. 
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The Southern District of Indiana also 
has acknowledged Rule 1.7(a)(2) does 
not impose a per se rule. “It instead 
requires a close look at the nature of 
the conflicting interests, the issues 
in the underlying litigation, and the 
risk that the attorney’s relationship 
with the insurer will materially limit 
his representation of the insured.” 
Armstrong Cleaners, Inc. v. Erie Ins. 
Exchange, 364 F. Supp.2d 797, 816 
(S.D. Ind. 2005). “That evaluation of 
risk must be done in advance, before 
the court or the parties can know for 
certain the course of the underlying 
litigation.” Id. Indiana lawyers can 
take solace knowing that as long as 
they act with reasonable diligence 
to update their conflict searches, 
they should not be disciplined for 
changing circumstances that result 
in a conflict. This is consistent 
with the Preamble to the Rules 
of Professional Conduct, which 
acknowledges that a lawyer 
“often has to act upon uncertain 
or incomplete evidence of the 
situation.” See Preamble, [19].

Navigating conflicts of interest 
between potentially adverse parties 
is a significant, but necessary, 
administrative undertaking 
for all attorneys. Proactive and 
diligent tracking of new clients 
and updating a conflict database 
as adversity arises is the best 
course for minimizing liability 
for a Rule 1.7 violation. Of course, 
clients may consent to directly 
adverse representations or material 
limitations on representation subject 
to the requirements of Rule 1.7(b). 
Obtaining consent to potential 
conflicts is the best practice to 
minimize interruption of ongoing 
matters and angry clients.  

PRACTICE TIPS

• Learn the names of all parties 
and material witnesses at the 
outset of representation

• Maintain a robust database of 
all clients, adverse parties, and 
potentially adverse parties

• Update and check your  
conflict database when 
amending a pleading to add 
new parties or when serving 
non-party discovery

Meg Christensen focuses her litigation 
practice on attorney ethics, appeals, 
and business disputes. She serves 
as the office managing partner for 
the Indianapolis Dentons Bingham 
Greenebaum office. 

Vienna Bottomley focuses on business 
litigation and appeals.  

"Navigating conflicts 
of interest between 
potentially adverse 

parties is a significant, but 
necessary, administrative 

undertaking for  
all attorneys." 
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Handles transactions, ancillary probates 

and litigation in CA and federal courts. Law 

Offices of John R. Browne III, a Professional 

Corporation; 2121 N. California Blvd. Ste. 

875, Walnut Creek, CA 94596; 415-421-6700; 

johnrbrowne@sbcglobal.net;  

www.jbrownelaw.com

WORKER’S COMPENSATION Indianapolis 

attorney Charles A. Carlock seeks referrals on 

Worker’s Compensation cases statewide. Tele., 

317-573-5282 or 844-415-1461.

HANNA INVESTIGATIONS, LLC. Samuel E. 

Hanna, P.I. License #PI21700031. Integrity, 

Experience, Reliable and Discrete. 1201 E. 5th 

Street, S.O.A. Bldg., Suite 215. Anderson, IN 

46012.

EMPLOYMENT OPPORTUNITY

BANKRUPTCY ATTORNEY OPENINGS AT 

GERACI LAW Indiana’s largest consumer 

bankruptcy firm is adding to offices in Ft. 

Wayne, South Bend and Indianapolis FT/PT. 

Willing to merge or acquire existing practices. 

Ethical referral fees paid in Chapter 13 referrals. 

Visit us at  www.infotapes.com. Email cover 

letter and resume in confidence to hiring@

geracilaw.com.

EMPLOYMENT DESIRED

JIM SCHNEIDER, TAX IRS audits and 

investigations, appeals, Tax Court, payroll 

tax and trust fund penalty cases, non-filers 

and back tax returns, records reconstruction, 

payment plans, penalty abatement, liens 

and levies, Schneider@CPAttorney.com,                

317-844-1303. Over 40 years in practice.

INDIANAPOLIS IMMIGRATION attorney 

seeks professional or co-counsel positions 

with Indiana attorneys in the practice of 

immigration law. Over 25 years’ experience 

in immigration. Will handle adjustment of 

status, change of status, labor certificates and 

other matters. Also, will attend interviews 

at Indianapolis Immigration Office. Thomas 

R. Ruge, Lewis & Kappes, P.C., 317-639-1210, 

SMiller@lewis-kappes.com

COOTS, HENKE & WHEELER, P.C. is seeking 

to hire an associate attorney with 5-7 years 

of experience to primarily handle insurance 

defense cases, including governmental 

entity defense, premises liability, school, and 

employment law. Past litigation experience 

required, preferably in governmental entity 

defense and/or employment law. Candidates 

must possess a strong work ethic, excellent 

written and oral communication skills, and the 

ability to work in a team environment. Salary 

commensurate with experience, and bonus 

opportunities available. Please email resume to 

Brandi Gibson at bgibson@chwlaw.com. 

 

SPECIAL SERVICES

ARROW FIDUCIARY SERVICES is now taking 

new clients. We focus on being your appointed 

Independent • Attorney-in-Fact, • Guardian, • 

Trustee, and • Executor. Please contact Kate 

Borkowski, JD, at Arrow Fiduciary Services, 

Kate@ArrowFiduciaryServices.com,  

317-840-6525, ArrowFiduciaryServices.com.

MEDICARE SET-ASIDES & LIEN 

RESOLUTIONS Susan V. Mason, Esq., 

MSCC, has provided all aspects of Medicare 

compliance on Indiana claims for over 10 years. 

For custom service, contact 412-302-8880 or 

smason@firstreviewinc.com. Indiana attorney 

references available.

MISSING HEIRS & WITNESSES located, 

intestate heirs verified. Complete family 

lineage establishment. Mark E. Walker & 

Company, LLC – Indiana Private Investigator 

Firm; 765-724-3260.

CLASSIFIEDS

600+ appeals
30+ years experience

Stone Law Office 
& Legal Research
26 W. 8th St., P.O. Box 1322

Anderson, IN 46015

765/644-0331     800/879-6329
765/644-2629 (fax)
info@stone-law.net

David W. Stone IV Cynthia A. Eggert
Attorney Paralegal

NED P MASBAUM MD
FORENSIC PSYCHIATRY

CONSULTATION • RECORD REVIEW
CIVIL • CRIMINAL • PLAINTIFF • DEFENSE

PSYCHIATRIC EXAMINATION 
ON LOCATION THROUGHOUT INDIANA

EXPERT WITNESS TESTIMONY
T. (317) 846-7727 • TF. (888) 203-7746

FX. (317) 575-1898
USPS: P.O. Box 3005, Carmel, IN 46082

Email: NPMMD@FORNPSYCH.com
Website: www.FORNPSYCH.com

Voicemail & Email Messages Retrieved & Returned
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RES GESTÆ
Indiana State Bar Association
201 N. Illinois St., Suite 1225, 
Indianapolis, IN 46204

CHANGE SERVICE REQUESTED

 

It’s Here!
Group Health Insurance for 
the members of the 
Indiana State Bar Association 
and their firms

PERSONAL   I  BUSINESS   I  PROFESSIONAL LIABILITY   I  HEALTH   I  PRIVATE CLIENT GROUP  
LIFE   I  DISABILITY   I  COMMERCIAL REAL ESTATE   I  CYBER 

RITMANASSOC.COM  •  317.770.3000  •  800.581.8810

Call Ritman today and hit the ground running with this long-awaited opportunity! Helping your firm 
with your Group Health Insurance needs would make us happier than a pig in — well, you know.


