When, how & why of piercing
the corporate veil in Indiana

By Colin E. Flora

very litigator must discover, often
Ethe hard way, that a judgment is

not worth the paper it is printed on
unless there is a pocket standing behind
it. The necessity for finding a source of
recovery has meant the development of
techniques for disregarding one of the
most prevalent legal fictions: corporate-
ness.

The general proposition of corpo-
rateness is that “corporate shareholders
sustain liability for corporate acts only to
the extent of their investment and are not
held personally liable for acts attribut-
able to the corporation.”! But the general
proposition only holds true to the extent
that benefits of corporateness are held by
an entity that respects the obligations of
corporate formalities: “(a) Business must
be conducted on a corporate and not a
personal basis; [and] (b) The enterprise
must be established on an adequate
financial basis”? The ability to circumvent
corporateness — traditionally known as
“piercing the corporate veil™ - permits
imposition of liability to an entity’s prin-
cipals regardless of whether the under-
lying claim sounds in tort, contract or
any other cause of action.*

As one scholar aptly stated, “Piercing
the corporate veil is the most litigated
issue in corporate law, and yet it remains
among the least understood” The issue
remains convoluted despite a seemingly
endless supply of authority on the sub-
ject.® The purpose of this article is to dis-
till the doctrine for practitioners looking
to apply veil piercing in its various forms
without summiting the mountains of
cases, treatises and journals. This article
does not, however, delve into the mud-
died waters of veil piercing in federal
labor and employment law. To do so
would require a great deal more space
than available here, and the topic is well
served elsewhere.” The same is true for
the issue of whether federal common
law controls veil piercing for CERCLA.®
This article also avoids the perils of tax

law; as Justice Frank Sullivan noted,
“Different considerations apply in the
context of tax law where exceptions to

the doctrine of separate corporate identity

more often arise.”®

Brief history of veil piercing

The corporation as a fictitious person
was first recognized in the 13th-century
ecclesiastical writings of Pope Innocent
IV.!? But the origins of limited liability
date to ancient times, found in some form
in Roman, Islamic and Byzantine law."
Although limited liability was not the

driving force behind the 17th-century
inception of the secular corporate form
in England and America, limited liability
ultimately proved to be the dominant
benefit of incorporation.'? The first statute
providing general protection for share-
holders arose in Massachusetts in early
1809." By the end of the 19th century,
limited liability was the statutory norm."
Indiana followed suit in the late 19th
century.”

(continued on page 14)
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The exact origin of veil piercing
seems lost to history.'® The first recorded
judicial reference to the corporate veil
comes from Chief Justice John Marshall:
“But it is said that you may raise the veil
which the corporate name interposes, and
see who stand behind it”"” By whom “it
[wa]s said” seems to have been taken to
the grave, a likely casualty of the dearth
of American law reporters in the nation’s
early decades.” That case, though laying
the bedrock for what would become
modern veil piercing, was confined
solely to the issue of jurisdiction.”

The first instance of applying the
concept to allow attachment to the assets
of a shareholder appears to be the 1865
New York decision Booth v. Bunce, hold-
ing: “The effect of this finding ... is that
this corporation was a device resorted to
by [the copartners] to hinder, delay and
defraud their creditors. ... [T]he plaintiff
had a right to disregard the corporation as
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a void thing, and resort to the property of
[a copartner] to satisfy his demand.”® The
concept has grown from there, making
“the United States[] ‘the cradle of piercing
the corporate veil doctrines[.]””*

For Indiana, the doctrine as we know
it was first examined by the appellate
court in 1938.% The court summarized:
“It is also recognized in principle that
the fiction of corporate entity may be
disregarded where one corporation is so
organized and controlled and its affairs
are so conducted that it is, in fact, a mere
instrumentality or adjunct of another cor-
poration”* The court did not, however,
refer to the doctrine as “veil piercing”;
that terminology would not enter Indiana
case law until 1971,* but has dominated
ever since.

A peculiarity of this area of law is
its nomenclature, which is permeated
by verbal characterizations, epithets
and metaphors.”® The most prevalent is

“piercing the veil,” attributed to a 1912
article by Prof. I. Maurice Wormser.?®
The prevalence of metaphors has drawn
the consternation of scholars and judges.”
The most notable critic was then-Judge
Benjamin Cardozo:
The whole problem of the relation between
parent and subsidiary corporations is one
that is still enveloped in the mists of meta-
phor. Metaphors in law are to be narrowly
watched, for starting as devices to liberate
thought, they end often by enslaving it.?

Though, as Judge Richard Posner
noted, Judge Cardozo “made no effort
to dispel” the mists of metaphor.’
With judges and scholars yielding to
Prof. Wormser’s phrasing, the terms
“piercing the corporate veil” and “alter
ego” now monopolize case law. Some
states, however, refrain from metaphor
and refer to it as the “doctrine of corpo-
rate disregard”* But, even this name
has drawn critics.™



What had been solely a common-law
doctrine was codified into Indiana law in
1986: “the shareholder may become per-
sonally liable by reason of the sharehold-
er’s own acts or conduct”** The codifica-
tion does not spell out circumstances
for veil piercing, and this statute
addresses only half the doctrine anyway -
it does not address reverse piercing.

The difficulties in codifying a fundamen-
tally equitable doctrine long ago led

Prof. Wormser to proclaim codification
“not only impossible but preposterous.
Human life and relations in regard to
corporate development[,]” he insisted,
“are far too complex to permit of any such
formulation. ... Those who would codify
it fail to understand the spirit and genius

which underlie it”*

Types of veil piercing

Fundamentally, there are two
approaches to disregarding corporateness.
The first is to pierce the veil so as to affix
liability to a shareholder for the obliga-
tions of the corporation. The second is to
pass liability from the shareholder into
the corporation and its assets — usual-
ly called reverse piercing. While this
dichotomy is the most basic split, the
nomenclature makes another foundation-
al distinction between an individual and
a corporate shareholder.

Piercing the corporate veil

For most of the 20th century, Indiana
case law provided only a vague sense of
considerations for veil piercing.* Finally,
in Aronson v. Price, the Indiana Supreme
Court, provided a list of eight factors:

(1) undercapitalization; (2) absence of
corporate records; (3) fraudulent repre-
sentation by corporation shareholders or
directors; (4) use of the corporation to
promote fraud, injustice or illegal activities;
(5) payment by the corporation of individ-
ual obligations; (6) commingling of assets
and affairs; (7) failure to observe required
corporate formalities; or (8) other share-
holder acts or conduct ignoring, controlling
or manipulating the corporate form.”

Consistent with Prof. Wormser’s disdain
for codification, the Aronson factors are
not exclusive.*® The list applies to the pro-
totypical veil-piercing scenario: looking
through a corporation to its individual
shareholders.”” This theory of liability

is typically “described simply as piercing
the corporate veil[.]”*

Alter ego

Like piercing the corporate veil, the
term “alter ego” pervades case law. At
times, it has been used as a synonym for
veil piercing.** More typically, “alter ego”
— a subset of piercing the corporate veil
—is used in a doctrinal sense, when the
shareholder is a corporation instead of
an individual.*

The corporate alter ego doctrine is a device
by which a plaintiff tries to show that two
corporations are so closely connected that
the plaintiff should be able to sue one for
the actions of the other. The purpose of the
doctrine is to avoid the inequity that results
when one corporation uses another corpo-
ration as a shield from liability."!

“Justification may exist where innocent
third parties have no way of knowing
with which entity they are dealing”*

For alter ego piercing, the Aronson
factors are augmented by four additional

factors:

(1) similar corporate names were used;

(2) the corporations shared common
principal corporate officers, directors and
employees; (3) the business purposes of the
organizations were similar; and (4) the cor-
porations were located in the same offices

and used the same telephone numbers and
business cards.*

As with Aronson, the alter ego factors are
nonexclusive.* Notably, it does not matter
that the alter ego is a subsequently formed
entity.*

Common ‘identity, ‘excessive
fragmentation’ or ‘single business
enterprise’ corporations

The alter ego doctrine is not confined
to two corporations, but may also apply
where numerous entities are managed
as a single enterprise.* “These ‘single
business enterprise’ corporations may be
identified by characteristics such as ‘the
intermingling of business transactions,
functions, property, employees, funds,
records, and corporate names in dealing
with the public”* Other indicia to be
considered include:

the interdependence of the corporations for
supply and demand; the failure to observe
formalities of separate corporate proce-
dures for each corporation or to document
transfers of funds; inadequate financing of
one corporation as a separate unit from the
point of view of meeting its normal obliga-
tions, either because of inadequate financ-
ing initially or because its earnings have
been drained off to keep it in a condition of
financial dependency; and the direction of
company policies of one corporation pri-
marily toward the interests of an affiliate.®

“[E]xtensive use of intercompany loans,
purchases, sales, securities, real estate,
mortgages and other investments” has

(continued on page 16)
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also been found to be an important con-
sideration.*

Aiding the analysis, the Court of Ap-
peals recognizes a “presumption that large
corporations often deliberately structure
the parent and wholly-owned subsidiar-
ies of the parent corporation in such a
complex and inter-related manner so as
to prevent ascertainment of exactly which

16 RES GESTA - NOVEMBER 2016

corporate entity shoulders the respon-
sibility of liability to injured individuals*

Reverse piercing

Although infrequently sought, In-
diana law allows the veil to be pierced in
either direction, thereby affixing liability
to a corporation for the debts of a share-
holder.”* This form of reverse piercing
- sometimes called “outside reverse pierc-

ing”>2 - applies the same standards as tra-
ditional piercing.”® Indiana case law has
made clear that reverse piercing applies to
permit attachment to corporate assets for
the liability of a shareholder.* Whether

it applies to bind a subsidiary for the
actions of its parent corporation, which at
least one district judge has found, remains
an open question.”® Given Indiana’s
willingness to disregard the corporate
form when numerous corporations have
been treated as a single enterprise and
support from other jurisdictions,*

it appears Indiana law would permit
reverse piercing of a subsidiary.

Defective incorporation

There is a fifth category of veil
piercing that is fundamentally not veil
piercing at all. This scenario arises when
the would-be corporation has failed to
satisfy the procedural requirements for
incorporation.” An example is found
in A.B.C. Home & Real Estate Inspection,
Inc. v. Plummer.*® There, the Court of
Appeals held that A.B.C’s incorporation
was defective because it never issued
stock — a requirement since repealed.
As aresult, A.B.C. was treated as a sole
proprietorship, and its members were
personally liable.

Applying the factors

No single factor is determinative,*
and not every factor must be met.®® “The
authority of the courts to disregard cor-
porate identity does not stem from the ex-
istence of a specific factual circumstance,
but rather from the necessity of prevent-
ing fraud or unfairness to third parties”
Merely sharing officers and shareholders
does not alone justify piercing.®* Nor does
having all of the shares owned by a single
or a handful of shareholders.®® But exactly
how to weigh the factors remains an open
question. At least one district judge has
indicated that a majority of the factors
must be met.* Nevertheless, with a list of
non-exclusive factors, finding a majority
may be a Sisyphean task. A factor-by-
factor analysis, however, is unnecessary
when the relationship as a whole
appears to merit disregard of the



corporate form.*® Regardless of what
set of factors is applied, “the fraud or
injustice ... must be caused by, or result
from, misuse of the corporate form.”*
But the fraud or injustice does not need
to stem from the actions of a shareholder;
it can come from an agent.*” And it is

not a defense that the creditor is a sophis-
ticated market participant.®®

There is also a question of whether
each factor should be weighed equally
and whether that weight should depend
on the type of case. The Seventh Cir-
cuit recognized that “[a]side from the(]
indicia of corporate form and control,
undercapitalization is the single most
important factor in the . . analysis”®
Notably, undercapitalization is measured
as of the time of formation of the com-
pany, unless it subsequently expands the
size or nature of the business.”” Indiana
has also recognized the high importance
of capitalization: “Recognition of the
corporate entity ... has been conditioned
on the requirement that the corporation
be established on an adequate financial
basis””" The importance of capitalization
might depend on the basis of liability.
There is some authority that supports
a greater propensity to pierce the veil
where the claim rests in tort rather than
in contract.” Judge Barker for the South-
ern District of Indiana found: “Capital-
ization ... is a factor of considerably less
significance in a case rooted in contract
than in tort, especially where no assertion
of fraud has been made.”” Prof. Galanti,
original author of the Business Organi-
zations volumes of the Indiana Practice
Series, cautioned against de-emphasis
of capitalization where “persons actively
involved in operating the corporation are

responsible for the thin capitalization””

Burden

Indiana law presumes limited liability
of shareholders”™ and “distinct corpora-
tions, even parent and subsidiary corpo-
rations, are [] separate”’® As a result, “the
burden on a party seeking to ‘pierce the
corporate veil’ is severe””” Nevertheless,
it is still subject only to the prepon-
derance standard.” Due to the “highly

fact-driven” nature of the inquiry and
because it is “highly dependent of the
equities of the situation” the decision to
pierce the veil is almost never appropriate
for summary judgment.” Though Indiana
appellate law has not spoken to whether
summary judgment is more appropriate
depending on the side of the v., then-
Chief Judge David Hamilton for the
Southern District of Indiana concluded
that it should be more readily available
for a defendant.® Of course, the utility of
that authority is limited given the marked
difference between Indiana and federal
summary judgment standards.®!

In addition to the burden for proving
a veil-pierce claim, pleading such an ac-
tion may be subject to the higher pleading
standards of Rule 9(B). Although Indiana
state courts have not addressed the issue,
numerous Indiana federal courts have.®
Northern District of Indiana Chief Judge
Simon found that “courts are all over the
board on the issue”® It seems clear that

Rule 9 does not apply where piercing is
based upon the prevention of injustice
and not on fraud.** When the action
sounds in fraud, it “appears to be an open
question.”®

What happens once the veil

is pierced?

The most obvious result of piercing
the veil is that it allows direct attachment
to the assets of the shareholder, or corpo-
ration in a reverse pierce. But that is not
the only ramification. Once the corporate
form is removed, the shareholder and the
corporation “become ‘one for all purpos-
es.”% Thus, once the veil is gone, share-
holders are subject to common law doc-
trines imparting liability across related
persons such as joint ventures.*” Indeed,
the classical rule has been that once the
veil was pierced, “all of the associates were
held liable as partners, the theory being
that the associated group was either a

(continued on page 18)
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corporation or a partnership with its
mutual agency.”®® The modern trend is
toward analyzing the specific case to de-
termine whether a partnership has been
formed, and if so, who are the partners.®

Entities subject to veil piercing

The most obvious entity subject to
piercing is a closely held corporation.
Applying Indiana law, the Seventh Circuit
has also found piercing appropriate even
for publicly traded corporations.” Veil
piercing applies to entities other than
corporations; limited liability compa-
nies,” professional corporations® and
nonprofit corporations each may be
pierced.” Application of the doctrine to
limited partnerships is not clear. Indiana
courts have not addressed the issue, and
courts elsewhere are in disagreement.*
While the statutes of other states spe-
cifically call for veil piercing,” Indiana
statutes provide: “The laws of Indiana
or another jurisdiction may not impose
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personal liability on a partner in a limited
liability partnership.”*® A literal reading,
however, is ill advised as the same section
also states: “A partner of a limited liability
partnership may be personally liable for
the partner’s own acts or omissions.””’
In the general partnership context, veil
piercing is unnecessary and, therefore,

unavailable.*®

Whether a trust is subject to veil
piercing also remains a topic for debate.
One camp recognizes that a trust is
“fundamentally a relationship” and does
not have an independent legal existence
with which to invoke a corporate veil in
the first place.” Other courts have not
hesitated to apply veil piercing to trusts.
Whether a trust can be pierced is a
question of state law,'"' but Indiana courts
have not weighed in. Indeed, the question
of whether a trust is an independent legal
entity appears to remain unsettled as well,
with support for either conclusion.'”

100

Procedural timing for veil piercing

A nuance in bringing a claim for
veil piercing is choosing whether to
bring it as a claim in the case-in-chief or
in proceedings supplemental. There are
considerations that make either deci-
sion appropriate. There is no shortage
of cases in which the claim is brought
in the initial complaint. But, at least
one Indiana district judge has, perhaps,
signaled a preference that veil piercing
wait for pro supp.'” After finding a claim
for veil piercing failed to meet requisite
pleading standards, Judge Magnus-Stin-
son collected authority recognizing the
propriety of veil piercing claims in pro
supp and dismissed the claim without
prejudice.’ One commentator interprets
the decision as indicating a preference for
the post-judgment posture.'”

Of course, one major consideration
pushing it to post-judgment is that a party
may not discover a basis for veil piercing
until after judgment. Another concern is
the burden of pretrial time and resources
dedicated to a claim that is worthless on
its own. Veil piercing is not a stand-alone
claim; rather, “[i]t is a remedy, a ‘means
of imposing liability on an underlying
cause of action[.]””1%

Nevertheless, there are benefits to
adding veil piercing to the complaint.

A strong consideration is whether it is
preferable that a jury makes the decision.
Veil piercing is an equitable claim and not
entitled to trial by jury in either state'”” or
federal court,'® unless the law of anoth-
er state allowing trial by jury applies.'”



There is also no right to nonjury trial,
and it is not error for the court to submit
veil piercing to a jury.'"® While it is highly
unlikely that a court faced with the single
issue of whether to pierce the corporate
veil would summon a jury for a matter
properly decided by the bench, it is not
unreasonable for a court that has already
empaneled a jury to allow all issues to be
placed before the jury for determination.
There is certainly no guarantee that veil
piercing will be decided by a jury, but the
only likely opportunity is if brought in the
case-in-chief.

Even if a piercing claim has not been
brought in the initial complaint, it may be
added by amendment. Amendments add-
ing piercing claims “chang[e] the theory
of recovery ... and relate back [under Rule
15] if they arise out of the same conduct,
transaction or occurrence set out in the
original pleading”'"" In fact, it is even
possible for the issue to be addressed at
trial without appearing in the pleadings,
so long as it arises either by express or
implied consent.'"?

Piercing for jurisdiction or venue

The origin of veil piercing was to
establish a corporation’s personal jurisdic-
tion.'” The necessity for veil piercing to
establish jurisdiction over a corporation
was supplanted by the adoption of 28
U.S.C. 1332(c) - fixing the citizenship of a
corporation."* Nevertheless, modern case
law continues to carry reference to pierc-
ing the veil for jurisdiction or venue.'” In
addressing the issue, the Indiana Supreme
Court found: “Piercing the veil is a doc-
trine of liability, and ‘minimum contacts’
is a jurisdictional concept. Piercing may,
in some instances, be based on facts that
also support the assertion of jurisdiction

over the parent of a subsidiary”*!¢

The Seventh Circuit has indicated
that it is more an issue of agency law,
the application of which is akin to veil
piercing."” The Seventh Circuit has,
however, left the door open. In applying
Illinois law, which permits veil piercing to
establish jurisdiction,''® the court stated,
“[A] broader principle may be involved

— that a corporation should not be able

to insulate itself from the jurisdiction of
the states in which it does business by the
simple expedient of separately incorporat-
ing its sales force and other operations in
each state”” At least one Indiana district
court has interpreted that case as allowing
veil piercing for jurisdictional purposes.'®
But another has rejected veil piercing for
applying Indiana’s long arm statute.'*!

Although the Indiana Supreme
Court views personal jurisdiction and
veil piercing as wholly separate, there is at
least one scenario in which Indiana state
courts apply veil piercing for jurisdic-
tional purposes. The corporate shield
doctrine - otherwise called the “fiduciary

shield doctrine” - “precludes a state from
exercising jurisdiction over an individ-
ual sued in his or her personal capacity
if the only basis for jurisdiction is his or
her contacts with the forum in which he
or she was acting solely as a fiduciary of
a corporation”'” When the corporation
is “nothing more than the alter ego of
the individually named defendants,” the
shield is lifted, and personal jurisdiction
can be obtained.'”

Further aspects of veil piercing

Case law provides further observa-
tions, which merit note, but do not lend
easily to categorization:

(continued on page 21)
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o Although almost always applied

to shareholders, “there is authority for
holding a non-shareholder who exercises
ownership control over a corporation,
such that their separate identities do not
exist, liable for the corporation’s acts”'**
For instance, an Illinois court held a hus-
band personally liable for debts owed by

his wife’s wholly owned corporation.'®

« Indiana appellate courts have not
weighed in, but Indiana federal courts
routinely apply the law of the state of
incorporation for veil piercing.!*

« Indiana appellate courts have also
not addressed the applicable statute
of limitations for veil piercing. Courts
elsewhere routinely apply the applicable
period for enforcement of a judgment.'”

o Veil piercing is an offensive tool
only; “where an individual creates a cor-
poration as a means of carrying out his
business purposes he may not ignore the
existence of the corporation in order to
avoid its disadvantages”'**

o Also, not every legal mechanism
that blends multiple entities into one is a
form of veil piercing. For example, Rule
65 permits an injunction to be imposed
against a corporation, its agents, and
anyone else acting in concert with the
corporation without need to pierce the
veil.'?

« Lastly, to the extent you must resort
to cases from other jurisdictions, Indiana
has long looked to federal decisions,'°
treatises! and cases from other states
for interpreting veil piercing."*> Addition-
ally, courts elsewhere have found Indiana
alter ego law similar to that of Minnesota
and New York,"? and “nearly identical to
Illinois law””*** But not all jurisdictions
mirror Indiana.*

Conclusion

No matter the name or test, veil
piercing remains an equitable tool allow-
ing courts the necessary leeway to disre-

gard the corporate form to avoid injustice.

Due to its flexible nature, veil piercing
will always be a complicated doctrine.
It is hoped this article has helped shine

some light into the doctrine’s shadowy
regions. §2
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