IoDSA FAQs

Conflicts of Interest

Frequently Asked Questions
Conflicts of interest
1. What are directors’ duties relating to a conflict of interest and how can they be managed?
Put simply, a conflict of interest arises where a director is in a situation where he or she has a personal interest which
competes against that of the company at which he or she is a director. Such conflicts may be intrinsic in nature and
present such a serious and continuous conflict that the director should resign or not take up the appointment. King III
therefore recommends that conflicts of interest should be avoided, and that certain conflicts of interest which are
fundamental should be avoided. Other conflicts (whether real or perceived) could be managed through proper process
and involves disclosure in good time and in full detail to the board and then appropriately managed.

By way of example of a conflict, King III mentions a director who is appointed to the board as the representative of a
major shareholder or a substantial creditor. In the case of a conflict between the duties of a nominee director to a
company on whose board he sits and the interests of his principal, the duties of the director to the company of which
he is a director must prevail. Another example of a situation that poses a potential for conflict is an executive director
who has both management responsibilities and fiduciary duties as director.
In terms of the common law, directors’ fiduciary duties entail a duty not to place themselves in a position in which their
personal interests conflict, or possibly may conflict, with their duty to act in good faith, for a proper purpose and in the
company’s best interest. Included in this is a duty not to compete with the company and to avoid a conflict between a
director’s interests and the interests of the company.

The Companies Act, 2008 which should be read in conjunction with the common law makes provision for this
disclosure of conflicts in section 75 which requires directors (widely defined to include prescribed officers and board
committee members) to disclose, in relation to matters considered at board meetings (section 75):
• their own personal financial interest in that matter; or
• the personal financial interest of ‘related persons’ in that matter (defined in the Act and includes a wide category of
persons) that the director knows of or ought to have known of.
The detailed disclosure procedure to follow in terms of the Companies Act includes disclosing material information,
leaving the meeting after the disclosure has been made and not participating in the consideration of the matter.
What is clear from the above is that both the Act and King III require appropriate disclosure of the conflict in a timely
manner that allows other parties involved in the decision to make an informed decision.
A key function of the chairman is to manage conflicts of interest. It is not sufficient merely to table a register of
interests. All internal and external legal requirements must be met. The chairman must ask affected directors to
recuse themselves from discussions and decisions in which they have a conflict, unless they are requested to provide
specific input, in which event they should not be party to the decision.
The IoDSA’s Corporate Governance Network has issued a position paper that provides more detailed guidance on
how directors should deal with conflicts - this is available on the IoDSA website at:

https://cdn.ymaws.com/www.iodsa.co.za/resource/collection/05E93ACB-10BE-4507-9601307A66F34BD8/CGN_Position_Paper_5_Conflict_of_Interest.pdf

Reference should also be made to the already published position paper on Representative Directors.

