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The Dissenting Director

Frequently Asked Questions
The Dissenting Director
1. What should a director do when he/she is in disagreement with a board decision?
The director should raise his or her concerns at the board meeting and obtain all information necessary to make the
decision.
If still in disagreement, the director should thereafter engage in robust debate at the meeting and put forward facts
and arguments in favour of his or her view.
In raising a dissenting voice, the director should always ensure that he or she is doing so on an informed basis. To
this end the use of an independent professional may be required.
Upon having obtained this advice, the director should arrange for further board discussion relating to the matter.
If, after receipt of further information and the additional board discussion the director is still dissatisfied, he or she may
request the formal recording of the dissenting view in the resolution of the meeting where the matter is discussed.
For concerns arising between scheduled meetings, the director can approach the chairman or company secretary in
order to convene a special meeting.
The above may include drafting and distributing a detailed memorandum of concerns to the other directors and to
request discussion of this memorandum at the special meeting. If the chairman is not willing to convene a special
meeting to discuss the issue, the articles of the company should be consulted to determine if an individual director has
the power to call a meeting.
Having taken the steps above, if the view of the dissenting director is then voted against or overruled on a matter
which he or she regards as one of fundamental principle, and he or she is of the opinion that serious harm to the
company is likely to result, the director may have no option but to resign from the board.
A director intending to resign should obtain legal counsel on his or her course of action.
At this stage the director should consider issuing a statement to the board explaining his or her position together with
his or her resignation. In this instance the director should seek legal counsel to ensure fiduciary duties and
responsibilities are not breached.
The director should discuss and preferably agree with the board the nature of the public communication regarding the
resignation bearing in mind the fine line between the duty of confidentiality to the company and the duty to report to
shareholders in an open and transparent manner so as to enable them to properly exercise their powers of appointing
directors.
If the matter is one that will be reported to shareholders in a circular or annual report, the chairman may allow the
director the right to require that it be recorded in the circular or annual report that the decision of the board was not
unanimous.
A director is bound by the fiduciary duty to maintain confidentiality with respect to information acquired about the
company’s operations and affairs in his or her capacity as director, as well as any provisions contained in his or her
service contract. This duty continues after the director has left the board. It is only in rare circumstances that the duty
to maintain confidentiality is overridden by the duty to report to other authorities, for example a requirement to report
corruption under the relevant statutes. Where there is a legal obligation on the director to report, this would not result
in a breach of fiduciary duty. In all instances the director would be advised to seek legal counsel before disclosure.
2. Why is it important to note a dissent?
Board decisions are taken collectively and it is assumed that each director was party to a decision, unless indicated
otherwise. Directors who disagree with a decision may be deemed to have consented unless they formally dissent. In
most jurisdictions abstaining from voting does not constitute dissent.
It is therefore important that corporate minutes preserve an accurate and official record of the proceedings of a board
or committee meeting. Well kept corporate minutes and directors resolutions serve as a record of corporate decisions
and reflect director dissent where appropriate.
For further information refer to the IoDSA’s Corporate Governance Network Position Paper 1 – “The Dissenting
Director”, available on this link: https://c.ymcdn.com/sites/iodsa.site-ym.com/resource/collection/05E93ACB-10BE4507-9601-307A66F34BD8/CGN_Position_Paper_1_The_Dissenting_Director.pdf

