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A Judicial Perspective
on Rules of Professional Conduct 32:3.1-32:3.5
RULE: Meritorious Claims and Contentions
A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein,
unless there is a basis in law and fact for doing so that is not frivolous, which includes a
good faith argument for an extension, modification, or reversal of existing law. A lawyer
for the defendant in a criminal proceeding, or the respondent in a proceeding that could
result in incarceration, may nevertheless so defend the proceeding as to require that
every element of the case be established. Iowa R. of Prof'l Conduct 32:3.1.
COMMENT
[1] The advocate has a duty to use legal procedure for the fullest benefit of the client's
cause, but also a duty not to abuse legal procedure. The law, both procedural and
substantive, establishes the limits within which an advocate may proceed. However, the
law is not always clear and never is static. Accordingly, in determining the proper scope
of advocacy, account must be taken of the law's ambiguities and potential for change.
[2] The filing of an action, defense, or similar action taken for a client is not frivolous
merely because the facts have not first been fully substantiated or because the lawyer
expects to develop vital evidence only by discovery. What is required of lawyers,
however, is that they inform themselves about the facts of their clients' cases and the
applicable law and determine that they can make good faith arguments in support of
their clients' positions. Such action is not frivolous even though the lawyer believes that
the client's position ultimately will not prevail. The action is frivolous, however, if the
lawyer is unable either to make a good faith argument on the merits of the action taken
or to support the action taken by a good faith argument for an extension, modification,
or reversal of existing law.
[3] The lawyer's obligations under this rule are subordinate to federal or state
constitutional law that entitles a defendant in a criminal matter to the assistance of
counsel in presenting a claim or contention that otherwise would be prohibited by this
rule.
[4] When an applicable rule or order prohibits an appellate attorney from withdrawing
on the ground that the appeal is frivolous, the lawyer is permitted to advocate grounds
on appeal that the lawyer believes are ultimately without merit. The lawyer must, of
course, comply with the remaining rules of this chapter, including rule 32:3.3.
CASES
Filing a termination of parental rights petition, after ordered to do so by the Juvenile
Court, did not constitute an ethical violation by the county attorney, even though the
county attorney did not support the petition; rules of professional conduct provided that
an attorney could advance a claim unwarranted under existing law if there was a good
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faith argument for the extension, modification, or reversal of existing law, and the
Juvenile Court's order provided the good faith basis for pursuing the termination of
parental rights. In re K.C., 2003, 660 N.W.2d 29.
Attorney violated professional conduct rules governing frivolous claims, defenses, or
issues and knowingly making false statements of fact or law to tribunal by asserting,
when acting as witness in contempt proceeding against client, arising from divorce
matter in which attorney represented husband, that opposing counsel's secretary in
divorce case had authority to bind wife to settlement agreement favorable to husband.
Iowa Supreme Court Attorney Disciplinary Board v. Sporer, 2017, 897 N.W.2d 69.
RULE: Expediting Litigation
A lawyer shall make reasonable efforts to expedite litigation consistent with the interests
of the client. Iowa R. of Prof'l Conduct 32:3.2
COMMENT
[1] Dilatory practices bring the administration of justice into disrepute. Although there
will be occasions when a lawyer may properly seek a postponement for personal
reasons, it is not proper for a lawyer to routinely fail to expedite litigation solely for the
convenience of the advocates. Nor will a failure to expedite be reasonable if done for the
purpose of frustrating an opposing party's attempt to obtain rightful redress or repose.
It is not a justification that similar conduct is often tolerated by the bench and bar. The
question is whether a competent lawyer acting in good faith would regard the course of
action as having some substantial purpose other than delay. Realizing financial or other
benefit from otherwise improper delay in litigation is not a legitimate interest of the
client.
CASES
Attorney violated professional conduct rule governing the expediting of litigation by
failing to undertake any efforts, for several months, to correct filing of divorce petition
that was rejected by electronic filing system, despite knowing of urgency of divorce
client's situation, and by failing to ever make any effort to obtain service on client's
spouse in state in which spouse resided. Iowa Supreme Court Attorney Disciplinary Bd.
v. Weiland, 2016, 885 N.W.2d 198.
A client's decision not to pursue an appeal does not put an end to the attorney's
responsibility for that matter under professional conduct rules requiring reasonable
efforts to expedite litigation and requiring that a lawyer's conduct not be prejudicial to
the administration of justice. Iowa Supreme Court Attorney Disciplinary Bd. v. Dolezal,
2011, 796 N.W.2d 910.
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RULE: Candor Toward the Tribunal
(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal or fail to correct a false statement
of material fact or law previously made to the tribunal by the lawyer;
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to
the lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel; or
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a
witness called by the lawyer, has offered material evidence and the lawyer comes to
know of its falsity, the lawyer shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than
the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is
false.
(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a
person intends to engage, is engaging, or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal.
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information otherwise
protected by rule 32:1.6.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts
known to the lawyer that will enable the tribunal to make an informed decision, whether
or not the facts are adverse. Iowa R. Prof’l Conduct. 32:3.3
COMMENT
[1] This rule governs the conduct of a lawyer who is representing a client in the
proceedings of a tribunal. See rule 32:1.0(m) for the definition of “tribunal.” It also
applies when the lawyer is representing a client in an ancillary proceeding conducted
pursuant to the tribunal's adjudicative authority, such as a deposition. Thus, for
example, paragraph (a)(3) requires a lawyer to take reasonable remedial measures if the
lawyer comes to know that a client who is testifying in a deposition has offered evidence
that is false.
[2] This rule sets forth the special duties of lawyers as officers of the court to avoid
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an
advocate in an adjudicative proceeding has an obligation to present the client's case with
persuasive force. Performance of that duty while maintaining confidences of the client,
however, is qualified by the advocate's duty of candor to the tribunal. Consequently,
although a lawyer in an adversary proceeding is not required to present an impartial
exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must
not allow the tribunal to be misled by false statements of law or fact or evidence that the
lawyer knows to be false.
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Representations by a Lawyer
[3] An advocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted
therein, for litigation documents ordinarily present assertions by the client, or by
someone on the client's behalf, and not assertions by the lawyer. Compare rule 32:3.1.
However, an assertion purporting to be on the lawyer's own knowledge, as in an
affidavit by the lawyer or in a statement in open court, may properly be made only when
the lawyer knows the assertion is true or believes it to be true on the basis of a
reasonably diligent inquiry. There are circumstances where failure to make a disclosure
is the equivalent of an affirmative misrepresentation. The obligation prescribed in rule
32:1.2(d) not to counsel a client to commit or assist the client in committing a fraud
applies in litigation. Regarding compliance with rule 32:1.2(d), see the comment to that
rule. See also the comment to rule 32:8.4(b).
Legal Argument
[4] Legal argument based on a knowingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required to make a disinterested
exposition of the law, but must recognize the existence of pertinent legal authorities.
Furthermore, as stated in paragraph (a)(2), an advocate has a duty to disclose directly
adverse authority in the controlling jurisdiction that has not been disclosed by the
opposing party. The underlying concept is that legal argument is a discussion seeking to
determine the legal premises properly applicable to the case.
Offering Evidence
[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer
knows to be false, regardless of the client's wishes. This duty is premised on the lawyer's
obligation as an officer of the court to prevent the trier of fact from being misled by false
evidence. A lawyer does not violate this rule if the lawyer offers the evidence for the
purpose of establishing its falsity.
[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to
introduce false evidence, the lawyer should seek to persuade the client that the evidence
should not be offered. If the persuasion is ineffective and the lawyer continues to
represent the client, the lawyer must refuse to offer the false evidence. If only a portion
of a witness's testimony will be false, the lawyer may call the witness to testify but may
not elicit or otherwise permit the witness to present the testimony that the lawyer knows
is false.
[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense
counsel in criminal cases. An advocate's obligation under the Iowa Rules of Professional
Conduct is subordinate to a court's directive requiring counsel to present the accused as
a witness or to allow the accused to give a narrative statement if the accused so desires.
See also comment [9].
[8] The prohibition against offering false evidence only applies if the lawyer knows that
the evidence is false. A lawyer's reasonable belief that evidence is false does not preclude
its presentation to the trier of fact. A lawyer's knowledge that evidence is false, however,
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can be inferred from the circumstances. See rule 32:1.0(f). Thus, although a lawyer
should resolve doubts about the veracity of testimony or other evidence in favor of the
client, the lawyer cannot ignore an obvious falsehood.
[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer
knows to be false, it permits the lawyer to refuse to offer testimony or other proof that
the lawyer reasonably believes is false. Offering such proof may reflect adversely on the
lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's
effectiveness as an advocate. Because of the special protections historically provided
criminal defendants, however, this rule does not permit a lawyer to refuse to offer the
testimony of such a client where the lawyer reasonably believes but does not know that
the testimony will be false. Unless the lawyer knows the testimony will be false, the
lawyer must honor the client's decision to testify. See also comment [7].
Remedial Measures
[10] Having offered material evidence in the belief that it was true, a lawyer may
subsequently come to know that the evidence is false. Or, a lawyer may be surprised
when the lawyer's client, or another witness called by the lawyer, offers testimony the
lawyer knows to be false, either during the lawyer's direct examination or in response to
cross-examination by the opposing lawyer. In such situations or if the lawyer knows of
the falsity of testimony elicited from the client during a deposition, the lawyer must take
reasonable remedial measures. In such situations, the advocate's proper course is to
remonstrate with the client confidentially, advise the client of the lawyer's duty of
candor to the tribunal, and seek the client's cooperation with respect to the withdrawal
or correction of the false statements or evidence. If that fails, the advocate must take
further remedial action. If withdrawal from the representation is not permitted or will
not undo the effect of the false evidence, the advocate must make such disclosure to the
tribunal as is reasonably necessary to remedy the situation, even if doing so requires the
lawyer to reveal information that otherwise would be protected by rule 32:1.6. It is for
the tribunal then to determine what should be done--making a statement about the
matter to the trier of fact, ordering a mistrial, or perhaps nothing.
[11] The disclosure of a client's false testimony can result in grave consequences to the
client, including not only a sense of betrayal, but also loss of the case, and perhaps a
prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the
court, thereby subverting the truth-finding process which the adversary system is
designed to implement. See rule 32:1.2(d). Furthermore, unless it is clearly understood
that the lawyer will act upon the duty to disclose the existence of false evidence, the
client can simply reject the lawyer's advice to reveal the false evidence and insist that the
lawyer keep silent. Thus the client could in effect coerce the lawyer into being a party to
fraud on the court.
Preserving Integrity of Adjudicative Process
[12] Lawyers have a special obligation to protect a tribunal against criminal or
fraudulent conduct that undermines the integrity of the adjudicative process, such as
bribing, intimidating, or otherwise unlawfully communicating with a witness, juror,
court official, or other participant in the proceeding, unlawfully destroying or concealing
documents or other evidence, or failing to disclose information to the tribunal when
required by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable
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remedial measures, including disclosure if necessary, whenever the lawyer knows that a
person, including the lawyer's client, intends to engage, is engaging, or has engaged in
criminal or fraudulent conduct related to the proceeding.
Duration of Obligation
[13] A proceeding has concluded within the meaning of this rule when it is beyond the
power of a tribunal to correct, modify, reverse, or vacate a final judgment, or to grant a
new trial.
Ex Parte Proceedings
[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the
matters that a tribunal should consider in reaching a decision; the conflicting position is
expected to be presented by the opposing party. However, in any ex parte proceeding,
such as an application for a temporary restraining order, there is no balance of
presentation by opposing advocates. The object of an ex parte proceeding is nevertheless
to yield a substantially just result. The judge has an affirmative responsibility to accord
the absent party just consideration. The lawyer for the represented party has the
correlative duty to make disclosures of material facts known to the lawyer and that the
lawyer reasonably believes are necessary to an informed decision.
Withdrawal
[15] Normally, a lawyer's compliance with the duty of candor imposed by this rule does
not require that the lawyer withdraw from the representation of a client whose interests
will be or have been adversely affected by the lawyer's disclosure. The lawyer may,
however, be required by rule 32:1.16(a) to seek permission of the tribunal to withdraw if
the lawyer's compliance with this rule's duty of candor results in such an extreme
deterioration of the client-lawyer relationship that the lawyer can no longer competently
represent the client. Also see rule 32:1.16(b) for the circumstances in which a lawyer will
be permitted to seek a tribunal's permission to withdraw. In connection with a request
for permission to withdraw that is premised on a client's misconduct, a lawyer may
reveal information relating to the representation only to the extent reasonably necessary
to comply with this rule or as otherwise permitted by rule 32:1.6.
CASES
False statements to a tribunal which violate professional conduct rule may be orally
made to the court. Iowa Supreme Court Attorney Disciplinary Board v. Sporer, 2017,
897 N.W.2d 69.
The omission of information by a lawyer can give rise to a false statement to the court in
violation of rules of professional conduct. Iowa Supreme Court Attorney Disciplinary
Bd. v. Daniels, 2013, 838 N.W.2d 672.
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RULE: Fairness to Opposing Party and Counsel
A lawyer shall not:
(a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy, or
conceal a document or other material having potential evidentiary value. A lawyer shall
not counsel or assist another person to do any such act;
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement
to a witness that is prohibited by law;
(c) knowingly disobey an obligation under the rules of a tribunal except for an open
refusal based on an assertion that no valid obligation exists;
(d) in pretrial procedure, make a frivolous discovery request or fail to make a reasonably
diligent effort to comply with a legally proper discovery request by an opposing party;
(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or
that will not be supported by admissible evidence, assert personal knowledge of facts in
issue except when testifying as a witness, or state a personal opinion as to the justness of
a cause, the credibility of a witness, the culpability of a civil litigant, or the guilt or
innocence of an accused; or
(f) request a person other than a client to refrain from voluntarily giving relevant
information to another party unless:
(1) the person is a relative or an employee or other agent of a client; and
(2) the lawyer reasonably believes that the person's interests will not be adversely
affected by refraining from giving such information. Iowa R. Prof’l Conduct. 32:3.4
COMMENT
[1] The procedure of the adversary system contemplates that the evidence in a case is to
be marshaled competitively by the contending parties. Fair competition in the adversary
system is secured by prohibitions against destruction or concealment of evidence,
improperly influencing witnesses, obstructive tactics in discovery procedure, and the
like.
[2] Documents and other items of evidence are often essential to establish a claim or
defense. Subject to evidentiary privileges, the right of an opposing party, including the
government, to obtain evidence through discovery or subpoena is an important
procedural right. The exercise of that right can be frustrated if relevant material is
altered, concealed, or destroyed. The law may make it an offense to destroy material for
the purpose of impairing its availability in a pending proceeding or one whose
commencement can be foreseen. Falsifying evidence is also generally a criminal offense.
Paragraph (a) applies to evidentiary material generally, including computerized
information. The law may permit a lawyer to take temporary possession of physical
evidence of client crimes for the purpose of conducting a limited examination that will
not alter or destroy material characteristics of the evidence. In such a case, the law may
require the lawyer to turn the evidence over to the police or other prosecuting authority,
depending on the circumstances.
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[3] With regard to paragraph (b), it is not improper to pay a witness's expenses,
including loss of time in attending or testifying, or to compensate an expert witness on
terms permitted by law. It is improper to pay an occurrence witness any fee other than
as authorized by law for testifying and it is improper to pay an expert witness a
contingent fee.
[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving
information to another party, for the employees may identify their interests with those
of the client. See also rule 32:4.2.
CASES
Professional rule prohibiting lawyers from knowingly disobeying an obligation under
the rules of a tribunal did not apply to conduct of a lawyer not serving as an advocate
representing a client, and thus, attorney did not violate the rule by failing to disclose
contingent fee agreements with clients during discovery in his own protracted marital
dissolution proceeding; rule is found in a section of the rules entitled “Advocate.” Iowa
Supreme Court Attorney Disciplinary Bd. v. Rhinehart, 2013, 827 N.W.2d 169.
Probable cause for a criminal charge means that the circumstances would support a
belief by a reasonable person that the defendant committed the crime with which he is
charged. Iowa Supreme Court Attorney Disciplinary Bd. v. Howe, 2005, 706 N.W.2d
360.
Attorney's repeated failure to comply with appellate deadlines in several criminal cases,
and her failure to pay resulting penalties in a timely fashion over a period of two years,
did not establish a violation of professional conduct rule relating to knowing
disobedience of an obligation under the rules of a tribunal, despite attorney's
acknowledged receipt of numerous notices of deadlines informing her of specific rules
requiring timely filings, in absence of evidence that attorney's conduct undermined the
competitive fairness of the appeals or disadvantaged opposing counsel. Iowa Supreme
Court Attorney Disciplinary Bd. v. Kieffer-Garrison, 2014, 847 N.W.2d 489,
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RULE: Impartiality and Decorum of the Tribunal
A lawyer shall not:
(a) seek to influence a judge, juror, prospective juror, or other official by means
prohibited by law;
(b) communicate ex parte with such a person during the proceeding unless authorized to
do so by law or court order;
(c) communicate with a juror or prospective juror after discharge of the jury if:
(1) the communication is prohibited by law or court order;
(2) the juror has made known to the lawyer a desire not to communicate; or
(3) the communication involves misrepresentation, coercion, duress, or harassment; or
(d) engage in conduct intended to disrupt a tribunal. Iowa R. Prof’l Conduct. 32:3.5
COMMENT
[1] Many forms of improper influence upon a tribunal are proscribed by criminal law.
Others are specified in the Iowa Code of Judicial Conduct, with which an advocate
should be familiar. A lawyer is required to avoid contributing to a violation of such
provisions.
[2] During a proceeding a lawyer may not communicate ex parte with persons serving in
an official capacity in the proceeding, such as judges, masters, or jurors, unless
authorized to do so by law or court order.
[3] A lawyer may on occasion want to communicate with a juror or prospective juror
after the jury has been discharged. The lawyer may do so unless the communication is
prohibited by law or a court order but must respect the desire of the juror not to talk
with the lawyer. The lawyer may not engage in improper conduct during the
communication.
[4] The advocate's function is to present evidence and argument so that the cause may
be decided according to law. Refraining from abusive or obstreperous conduct is a
corollary of the advocate's right to speak on behalf of litigants. A lawyer may stand firm
against abuse by a judge but should avoid reciprocation; the judge's default is no
justification for similar dereliction by an advocate. An advocate can present the cause,
protect the record for subsequent review, and preserve professional integrity by patient
firmness no less effectively than by belligerence or theatrics.
[5] The duty to refrain from disruptive conduct applies to any proceeding of a tribunal,
including a deposition. See rule 32:1.0(m).
CASES
Defense lawyers, in accepting juror's offer of drinks during the trial, violated their
ethical obligation prohibiting communications with a juror during trial unless in the
course of official proceedings. Omaha Bank for Cooperatives v. Siouxland Cattle Coop., 1981, 305 N.W.2d 458.
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Conduct of attorney, who sent ex parte e-mail to judge that included allegations of
unethical conduct, abuse of judicial power, and a cover-up in proceedings on appeal of
fee arbitration award, violated rule of professional conduct prohibiting attorney from
communicating ex parte with a judge during the course of a proceeding unless
authorized to do so; attorney sent e-mail while case was still under district court's
jurisdiction, e-mail was sent when judge was acting in his official capacity during the
proceeding, e-mail itself acknowledged that it was an ex parte communication, and
attorney admitted sending e-mail. Iowa Supreme Court Attorney Disciplinary Bd. v.
Attorney Doe No. 792, 2016, 878 N.W.2d 189
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