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Disco Charity Inferno

2014 LEGACY CELEBRATION

Saturday October 25, 2014
Sporting KC Park—Shield Club
Don’t be the only cat left out in the cold, man!
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MEMBERSHIP LUNCHEON SCHEDULE
All Membership Luncheons begin at 11:45 a .m . and
are held on the first Wednesday of each month, except
in July and August, at the Ritz Charles, 9000 W . 137th
Street, Overland Park, Kansas (137th Street & Antioch)
unless noted . RSVP is not required .

2014

September 3
October 1
November 5
December 3

2015

January 7
February 4
March 4
April 1
May 6
June 3

Visit the calendar online at www.jocobar.org for
program and speaker information!
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the BarLetter, the official publication of
the
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covers legal news and issues of interest to members.
Articles are intended to generate ideas readers can
apply to their own practice. the BarLetter is published
quarterly and distributed to approximately 2,000
attorneys, judges, and legal professionals in Johnson County and the surrounding county area. Deadline for submission of articles and advertising is the
10th day of the following months: February, May,
August, and November. The publication of any
advertisement or product information is not to
be construed as an endorsement of the product or service offered unless the ad specifically
states that there is such an endorsement or approval. the BarLetter is a non-partisan publication intended to inform our members, provide
services to our members, and give members an
opportunity to contribute to the association. Statements or expressions of opinions are those of the
authors and do not necessarily represent those of
the Johnson County Bar Association.
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PRESIDENT’S PAGE >

A

s I wrap up my term as President of the Johnson County
Bar Association, I am extremely proud to be a part of this great Association. There are many people who
work countless hours to make this Association and the Foundation exceptional. And they do it for free. My term
as President simply confirmed that the
quality of any group is not based on
the size of a staff or budget, but rather
the quality of its members. And I am
challenged to believe there are bars
with more passion – and compassion –
than the Johnson County Bar.
Our members recognize and respect the incredible privilege to be part
of the most storied profession in our
nation’s history. But our profession

By Jay Heidrick, 2013-2014 JCBA President

is changing and presents us with new
challenges every day. We are entrusted
with a grave responsibility to ensure
our judicial system remains strong for
the next generation. It is incumbent
upon us to make sure we continue to
allow the smallest voice to be heard
and justice to be served no matter how
it is viewed by public opinion or our individual prejudices.
And it is a difficult task. People will
come wielding power and influence to
weaken the judicial system. They will
use the fact those outside of our profession rarely understand the importance of it to strike fear into the public
and try to narrow the independence of
our judicial system. And while we must
remain open to change and improvement, we must not bow to calls wishing to create a system that purports
to solve a problem today but cannot
address the unknown problems of tomorrow.
Generations before have taught us
that without a strong legal system, we
cannot all attend the same schools,
have the same opportunity to vote or
even drink from the same water fountain. Those before us taught us that
“justice for all” is much easier to say
than it is to practice. It is now our flag
to carry, our fight to fight, and I hope
we are up to the task.
I would like to thank my fellow
board members and the Foundation

trustees for their work putting on the
various events throughout the year.
The people who serve these organizations are passionate individuals who
selflessly donate their time and talents for the good of our bar.
Finally, I would like to thank Linda
Coffee. Simply put, nothing – and I
mean nothing – happens in the Foundation or the Bar Association without
Linda. Every CLE, every monthly luncheon, every Foundation event, even
this newsletter is the direct result of
Linda Coffee’s work. She answers every phone call, handles every complaint and does so with a smile. She is
the face of our organization and represents us with impeccable professionalism we should all strive to attain.
Thank you for allowing me to represent you during this past year. It has
truly been a humbling honor and I am
proud of the friends I have made and
what I have learned from all of you. I
hope that you will remain engaged and
that we all do our part to improve our
profession, our Association and our
community.

Mediation services for civil litigation.
E. Dudley Smith
Overland Park
(913) 339-6757

Included in The Best Lawyers in America 2014/Mediation
The Best Lawyers in America© 2014. Copyright 2013 by Woodward/White, Inc., Aiken, SC.

Graphic Credit: ©iStockphoto.com/sofiaworld
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JOHNSON COUNTY BAR FOUNDATION>

What is the Purpose of
the Bar Foundation?

L

ast month, I wrote about the exempt purposes of the Johnson
County Bar Foundation and how
it was organized to be tax-exempt under section 501(c)(3) of the Internal
Revenue Code. The second tax requirement is that the Foundation must be
operated exclusively for exempt purposes set forth in section 501(c)(3),
and none of its earnings may inure to
any private shareholder or individual.
In addition, the Foundation may not
be an “action” organization, i.e., it may
not attempt to influence legislation as
a substantial part of its activities and
it may not participate in any campaign
activity for or against political candidates.
The Foundation is able to meet this
“operational test” by working within
the guidelines of its Bylaws. The business affairs and property of the Foundation are managed by twenty-four
members of the Board of Trustees.
There are three sets of seven Trustees
who serve three-year rotating terms.
The Board is self-perpetuating except
that the President, the President-elect
and the immediate past President
of the Johnson County Bar Associa-

tion are automatically Trustees of the
Foundation while holding such office
in the Association. The Board of Trustees is blessed by the continuity of having past presidents of the Association
and the Foundation that continue to
serve on the Board of Trustees for
many years. In addition, there is a
strong commitment from the Fellows
and sustaining members of the Foundation which support the notion of
“giving back” to the bar and our community at large.
Like any other nonprofit corporation, the Foundation is run by a slate
of officers. The current officers are as
follows:
• President:
Charles J. Andres
• President-Elect:
Hon. Brenda M. Cameron
• Vice President:
Hon. Christina Dunn Gyllenborg
• Secretary:
Jason C.M. McClasky
• Treasurer:
Thomas E. Hammond, II
The backbone of the Foundation
is in its committee work. Andrew M.
DeMarea, besides being our immediate past President, is the chair of
this year’s Legacy Event to be held at

By Chuck Andres,
Johnson County Bar
Foundation President

Sporting KC on October 25, 2014. The
Legacy committee is a large and active committee. Andy is also the chair
of the New Events committee which
recently sponsored the Judicial Jeopardy with KCMBA and the Judge’s
Appreciation event. Hon. J. Charles
Droege, besides being a past President, is the chair of our Grant Committee which is charged with evaluating and vetting the grant applications
and making recommendations to the
Board. Tom Hammond is the chair of
this year’s Golf Tournament to be held
at Prairie Highlands on September 5,
2014 (the Friday of the Old Settlors).
There are other committees, such as
the Shamberg CLE, the Finance Committee, the Nominating Committee
and the Fellows Committee to name
a few, which perform other valuable
services to the Foundation.
The Foundation serves as the charitable arm of the Bar Association and
has increased its involvement in the
social activities of the Bar. Part of this
is for tax reasons due to the ability of
members to take advantage of making
charitable contributions to a public
charity, the other part is due to the
commitment of the Trustees to serve
you the members of our Bar - The
Johnson County Bar.
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IT’S TIME TO LIGHT OFF THE DISCO
CHARITY INFERNO! >

By Andy DeMarea,
Legacy Event Chair

“Burn, baby, burn!! It’s the Disco Inferno!! Burn, baby, burn!!”

I

’m not sure The Trammps had in
mind raising money for charity
when they wrote their 1976 superhit, “Disco Inferno” or re-released it
with the Saturday Night Fever Soundtrack in 1977. But I am positive they
were thinking of the ultimate disco
party when they wrote it. And for this
year’s Legacy event, the Bar Foundation promises to do both!
On Saturday evening, October
25th, the party of the year will kick off
at Sporting KC Park’s Shield Club! My
wife Tracey and I are proud to be the
Chair Couple for this year’s bash. If
you’ve been to the Legacy gala before,
you know what to expect – great fun,
ample food and drink, and a relaxed
atmosphere with your friends from
the Bar. If you’ve never been before,
this is the year! In fact, here are a few
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Q&As to cover some basics you might
be wondering about:
Q: Is it formal dress?
A: No! A few people wear a jacket and
slacks, but many people dress to the
theme! Some even come in fullblown costume mode.
Q: So what rule should I follow for the
dress?
A: Relax and have fun!! Let’s see your
best white suit, flared pants, flared
collars, and dancin’ dress! If you
weren’t born yet, google “disco
clothes”!
Q: Who is the band this year?
A: The widely-renowned — the one
— the only —“Disco Dick and the
Mirrorballs”!!

Q: Do all the proceeds go to the Johnson County Bar Foundation for
their charitable mission?
A: YES!!
Q: What other reasons are there to go?
A: ……………….. “other reasons”??
Have you not heard a word??
We want you there! And on an
earnest note, I strongly suggest making your table reservation right now.
Why? Even in our larger venue now at
Sporting KC Park, last year the Legacy
event SOLD OUT – early! And this is
one party you DO want to be at, so call
Linda Coffee at the Bar office today.
“Up above my head, I hear music in
the air, that makes me know there’s a
party somewhere – burn, baby, burn!!”

REAL ESTATE LAW (Continued from page 6)

EMPLOYMENT LAW >

By Joe Colantuono, Colantuono Bjerg & Guinn, LLC

Employer’s Rule Barring “Negativity” And Requiring Positive Public Comments Was
An Unfair Labor Practice

E

mployees at Hills and Dales
General Hospital had low
morale, were engaged in
“backbiting and backstabbing,” had
low job satisfaction, and were looking
for other jobs. Patients even started
going to other hospitals. Hills and
Dales Hospital decided to fix the problem and adopted a rule – it was sort of
like a good conduct pledge – prohibiting “negativity” and requiring employees to represent the hospital “in the
community in a positive and professional manner.” The rule said:
We will not make negative comments
about our fellow team members and we
will take every opportunity to speak well
of each other.
We will represent Hills and Dales in
the community in a positive and professional manner in every opportunity.
We will not engage in or listen to negativity or gossip. We will recognize that
listening without acting to stop it is the
same as participating.
The employees, of course, complained about the rule, and filed an
unfair labor practice charge with the
National Labor Relations Board. On
April 1, 2014, the NLRB ruled that the
hospital’s prohibition against “negativity” and its requirement for “positive and professional” public comments violated the National Labor
Relations Act.
The NLRB concluded that the rules
were ambiguous and could be interpreted as prohibiting activity protected by Section 7 of the National Labor
Relations Act (the “Act”). The hospital
argued that employees were involved
in drafting the rule, so it could not be
ambiguous. The NLRB rejected that
argument, explaining that “employees
might well endorse an unlawful rule,
knowingly or not, but their consent or
acquiescence cannot validate the rule.”

The Board said that the rule on
professionalism would discourage employees from engaging in protected
public protests of unfair labor practices, or from commenting to others
about their work conditions – activities that are protected by Section 7 of
the NLRA.
Policy Prohibiting Disclosure Of Personnel Information Was An Unfair Labor
Practice
The National Labor Relations Board
has issued several decisions that invalidate employer policies which prohibit
employees from discussing pay and
financial information. In MCPc, Inc.,
360 NLRB No. 39 (2014), the Board
invalidated a policy stating that “dissemination of confidential information within [the Company], such as
personal or financial information, etc.,
will subject the responsible employee
to disciplinary action or possible termination.” The Board explained that
“employees would reasonably construe this rule to prohibit discussion
of wages or other terms and conditions with their co-workers—activity
protected by [the Labor Law].”
MCPc is consistent with the 2013
NLRB decision in Quicken Loans, Inc.,
359 NLRB No. 141 (2013). In Quicken, the NLRB ruled that an employer’s
non-disclosure rule was unlawful.
Quicken Loans prohibited the disclosure of “proprietary / confidential
information” which Quicken Loan defined as: (i) “non-public information
relating to or regarding … personnel”;
and (ii) “personnel information including, but not limited to, all personnel
lists, rosters, personal information of
co-workers” and “handbooks, personnel files, personnel information such
as home phones, cell phone numbers,
addresses, and email addresses.” The
Board ruled that the company’s policy

was unlawful because it would make it
harder for Quicken’s employees to exercise their rights under the NLRA.
A “courtesy” rule was similarly invalidated in Karl Knauz Motors, Inc.,
358 NLRB No. 164 (2012), where a
rule requiring “courtesy” was unlawful
because it “might” be misinterpreted
to apply to some employees’ protected
activity.
The lesson from the MCPc, Quicken, and Knauz NLRB rulings is that
employers should carefully review
their policies to make sure that they
do not prohibit discussions of wages
or forbid complaining about work conditions.
Telecommuting Required By The ADA
On April 22, 2014, the Sixth Circuit Court of Appeals ruled that working from home was a reasonable accommodation under the Americans
with Disabilities Act for an employee
who suffered from irritable bowel syndrome who sometimes soiled herself
when she stood up. EEOC v. Ford Motor Company, No. 12-2484 (6th Cir.
Apr. 22, 2014). The Court said that the
employee should not be subjected to
soiling herself in front of her co-workers, and ruled that “attendance” is no
longer synonymous with being physically present at work. Therefore, an
attendance policy is not the same as a
policy requiring physical presence.
The employee was a buyer and was
required to regularly interact with her
coworkers and suppliers. She requested that she be allowed to work from
home when necessary due to her illness. Ford had allowed others to work
from home on a limited basis, but Ford
refused the employee’s request. Ford
argued that being in the office was an
essential function of the job due to
EMPLOYMENT LAW (Continued on page 8)
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EMPLOYMENT LAW (Continued from page 7)
the need for teamwork and in-person
team problem-solving.
The Sixth Circuit reversed the trial
court’s grant of summary judgment
in favor of Ford, and reinstated the
EEOC’s case against Ford. The Court
discussed how technology is making it
less necessary for an employee to be
physically present at the workplace:
“[A]s technology has advanced in
the intervening decades, and an evergreater number of employers and employees utilize remote work arrangements, attendance at the workplace
can no longer be assumed to mean
attendance at the employer’s physical location. Instead, the law must respond to the advance of technology in
the employment context, as it has in
other areas of modern life, and recognize that the ‘workplace’ is anywhere
that an employee can perform her job
duties.”
Employers should review their job
descriptions to make sure that, if they
want to restrict telecommuting, the
job description clearly explains that
a physical presence at the office is required, and why it is necessary.

ABOUT THE AUTHOR:

Joseph R. Colantuono is a member of
Colantuono Bjerg Guinn, LLC in Overland
Park, Kansas, where he practices in the
areas of business litigation, and Title VII,
ADA, ADEA, FMLA, wage/hour and noncompete claims . Joe received his juris
doctor from the University Nebraska College of Law, and he is a member of the
Ethics and Grievance Committee of the
Johnson County Bar Association .
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REAL ESTATE LAW >

By Leslee Friedman,
Sunny Delight Apartments, LLC

Easy As One, Two, Three (and Four):
Simplifying the Eviction Process

H

andling an eviction efficiently
and without making the situation more stressful for the client requires some attention to timing
details. The Residential Landlord and
Tenant Act governs the process and
is found at K.S.A. 58-2540 et seq. The
civil procedure of actions under the
Residential Landlord and Tenant Act is
governed by the code of civil procedure
for limited actions. K.S.A. 58-2542 et
seq.
From start to finish, eviction can be
resolved in four steps: (1) notice, (2)
pleadings, (3) judgment or trial, and (4)
issuing and carrying out a writ of restitution. Each step is discussed in turn.

STEP 1: NOTICE
Kansas requires three days’ notice
by either delivery or posting of a letter.
Service of the notice may be made on
any member of the household, so long
as that person is above twelve years
of age. K.S.A. 58-2564 (b). In practical terms, posting notice accomplishes
two things: the landlord maintains basic human decency toward her tenant,
and it develops the strong likelihood
the tenants will either pay or move
without having to advance to court.
Three Days
The day of posting/delivery does not
count towards the required three days.
Specifically, three consecutive 24-hour
periods must pass before the filing can
proceed. K.S.A. 58-2564 (b). Although
not statutory, judges in Kansas sometimes also require the notice to have
the amount owed in rent, late fees and
security deposit, and any outstanding
monies owed. The amounts are likely
specified in the leasing contract but,
regardless of what the contract provides, the security deposit cannot exceed one and one-half month’s rent. A
pet deposit of no more than half of one
month’s rent can be applied in addition

to this amount. K.S.A. 58-2550 (a).
Kansas allows late fees so long as they
are not higher than twenty dollars or
twenty percent of the rent, whichever
is more. The rental agreement MUST
specify what the late fees are in order
to have them enforced in an eviction
proceeding. K.S.A. 58-816(a-b).
Should the tenant pay in full before
the end of the third day, the proceedings must halt. Should a Kansas landlord accept any amount of late payment or non-monetary performance
of rent without reservation, she has
waived her right to continue termination proceedings. K.S.A. 58-2566. Be
sure to check with your client to ensure
she has accepted absolutely no money
since the posting of the eviction notice,
unless she excused the money from the
statute with a written understanding
that the proceedings would continue
on any deficiency or due to the breach
of the rental contract. If money exchanges hands after filing and there is
no clear, written reservation of rights,
the court must dismiss the case and the
entire process begins over again on any
remaining deficiency or newly accrued
rental due.
STEP 2: PLEADINGS
Eviction is a breach of contract suit.
It is therefore necessary to attach the
contract, i.e., the lease, to the petition
along with a copy of the notice. K.S.A.
60-209. Every form necessary for the
eviction process is available on the web
by the Judicial Council. http://www.
kansasjudicialcouncil.org/Forms/
Chapter61_Evictions_Forms.shtml.
Unfortunately, there is sometimes
destruction to the property, or a breach
of the contract beyond non-payment of
rent that will cost money to fix. In this
event, the client will have to request actual damages in a separate claim. K.S.A.
58-2568. However, the actual damages
REAL ESTATE LAW (Continued on page 9)

>>>>>>>>>>>>>>>>
REAL ESTATE LAW (Continued from page 8)
claim can be filed simultaneously with
the claim for breach and no wait is required while the judicial termination of
the lease is litigated. K.S.A. 58-2568.
A Kansas lease cannot include a provision requiring tenant to pay attorney’s
costs in the case of eviction. K.S.A.
58-2547(a)(3). Counsel can request legal fees, however, though they are not
commonly granted. K.S.A. 58-2564(c).
Once the petition has been filed and
accepted by the court, the clerk of the
court will issue a summons pursuant to
K.S.A. 61-3001. A sheriff or private service are both eligible to serve the summons. Counsel may request personal or
residential service. The server may post
the summons at the residence, if she is
unable to serve it upon someone with
capacity. K.S.A. 61-3003. The court will
issue a date for an answer hearing no
less than three and no more than fourteen days after the summons issues.
K.S.A. 61-3805. The tenant then has
the same right of any defendant in a
limited action case to file an answer in
writing prior to the hearing, or to show
up to court to dispute the eviction. In
the latter case, the tenant must file her
answer no later than fourteen days after the answer date. K.S.A. 61-2904.
STEP 3: ANSWER TRIAL/HEARING
Answer dates in Johnson County
Chapter 61 actions are typically on
Thursdays at 9:30 a.m. and at 10:30
a.m. as set forth on the court’s website.
KS R 10 Dist Civil Rule 16. Presence of
at least counsel is required at court to
take a judgment. In the overwhelming
majority of eviction for non-payment
of rent cases, the tenant will neither
appear nor answer, or, if she does appear, she will admit to the pleadings.
In any of these situations, the court
will grant landlord’s request for default
judgment.1 K.S.A.60-255. Should the
tenant appear, deny the pleadings, and
still be in possession of the unit, the

court grants a continuance and sets a
trial date no more than fourteen days
after the answer hearing. K.S.A. 613805. Specifically, Johnson County
currently holds trials in eviction cases,
under K.S.A. 61-38011, at 9:00 a.m. on
the Friday of the week following the
answer. No separate written notice of
this trial is required. KS R 10 Dist Civil
Rule 16.
At trial, when one party seeks a default, the judge will: (1) conduct an accounting; (2) determine the amount of
damages; (3) establish the truth of any
allegation by evidence; or (4) investigate any other matter. K.S.A. 60-255.
Because these trials take place
within a week of the answer hearing,
a lot of the formalities of trial are not
observed. A defendant may or may
not file an answer. An answer is useful
because it informs counsel why defendant is pushing for a trial and allows for
a trial strategy. However, it is far more
likely that counsel will head into the
trial uncertain of a pro se defendant’s
claims and that the claims will have no
relation to the actual eviction.
Assuming the parties do not settle
in the time between the answer hearing and the trial, the case proceeds to
trial. Plaintiff has an opening statement and a chance to prove by witnesses and evidence her prima facie case
that: (1) there is a contract/lease, (2)
the lease has been signed by both parties, (3) the lease requires rent be paid,
(4) rent has not been paid, (5) notice
was properly served, and (6) no money
has been taken since serving of notice.
If there are other damages plaintiff can
prove, counsel may present evidence of
those at this time as well. The rules of
evidence regarding the authentication
of business and other records are observed.
As with any pro se presentation in
court, the court conducts defendant’s
presentation of her case in a relatively
relaxed fashion. However, even with
formalities available, counsel should

Instances where landlord misconduct has given the tenant an affirmative
defense to eviction proceedings are outside the scope of this article.

1

carefully weigh whether to object: educated-lawyer-bullying-pro-se defendant2 does not always serve the purposes at hand.
After any necessary rebuttal closing
statements, the judge will usually issue
an immediate ruling from the bench.
Plaintiff is responsible for filing a journal entry and submitting it to the court
pursuant to Local Rule 170.
STEP 4:WRIT OF RESTITUTION
Once a judgment is secured, and the
journal entry is on file (the sooner the
better), judgment becomes effective
from the date the clerk of the court files
the journal entry or judgment form.
K.S.A. 61-3302. This is important because proceedings to enforce cannot be
taken until the expiration of fourteen
days after filing. K.S.A. 61-3904.
Once the mandatory fourteen days
have passed, counsel should submit
a writ of restitution to the judge. The
judge will sign the writ and have a qualified individual serve it. The writ will
then be executed no more than fourteen days from the day of its issuance.
K.S.A. 61-3808. Once received, the
sheriff’s office has ten days to complete
the eviction. Entry into the unit can be
gained in any way necessary, up to and
including the use of a locksmith. The
sheriff’s office will pay for the method
used to gain entry. Johnson Country
Sheriff’s Office Eviction Steps, http://
www.jocosheriff.org. The sheriff must
video-record the property and inventory all removed items.
The landlord is responsible for removing all items left behind. She must
store them for thirty days at the expense of the tenant. At the end of the
thirty days, if proper notice of intent
to sell items in a public auction has
been served under K.S.A. 58-2565, she
may go forward with the sale. Proceeds
may go toward anything the tenant
still owes, including the storage fees.
If defendant has procured counsel,
a more aggressive approach might be
useful. Plaintiff’s counsel needs to
use her own best judgment.

2

REAL ESTATE LAW (Continued on page 10)
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If a balance remains, the landlord may
keep it without liability. She may also
dispose of the property after thirty
days, if she prefers.
There are no statistics found on how
often an eviction actually proceeds to
the point of sheriff removal. Practical
experience suggests it is somewhere
between one to three percent of the
time. In other words, an attorney is
unlikely to have to handle an eviction
case to the point of being concerned
about conversion of a tenant’s personal
property. Even so, the process is a useful thing to know when negotiating to
get the non-paying tenant out of possession of your client’s premises.
The bottom line is this: since tenants evicted for non-payment of rent
are often judgment-proof, the real goal
of an eviction process is probably to
simply get the tenant out, rather than
recover lost funds. Taking each of these
steps allows for a continuous string of
notices that very well might convince
the tenant to move of her own volition,
the best outcome possible for your
client.
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IMMIGRATION LAW >

By Zachary P. Roberson,
Roberson Law, LLC

An Introduction to Deferred Action for Childhood
Arrivals

A

lthough practicing immigration law can be extremely rewarding, every immigration
practitioner occasionally copes with
the frustration of knowing that there
may be absolutely nothing he or she
can do to help correct a particular client’s immigration problems. The Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) of
1996 dramatically changed U.S. immigration laws. Pub.L. 104-208. Among
other changes, IIRIRA made it much
more difficult for many non-citizens
(“aliens”) to correct problems with
their immigration status.
Aliens who enter the U.S. without
being inspected by the Department of
Homeland Security (DHS) are removable simply on the basis of the unlawful entry. INA §§237(a)(1)(A)-(B);
212(a)(6)(A). In such cases, removal
proceedings may be initiated at any
time at DHS’ discretion. Although
there are various forms of relief that
may be available to such individuals,
the “unlawful presence bars to re-entry” under IIRIRA act to greatly limit
these options.
Beginning on April 1, 1997, aliens
“unlawfully present” in the United
States for more than 180 days but
less than one year are “inadmissible”
for entry into the United States for
three years, and aliens who are unlawfully present in the U.S. for more
than one year are inadmissible for ten
years. INA §212(a)(9)(B)(i). An alien
is “unlawfully present” if he or she is
(1) present after the expiration of the
period of stay authorized by the Secretary of Homeland Security, or (2)
present without being admitted or
paroled into the country. INA § 212(a)
(9)(B)(ii). Additionally, IIRIRA separated “physical entry” from “lawful
admission,” which means that aliens
who enter the United States without

inspection are considered to be “seeking admission,” to the U.S., even if
they have resided in the United States
without departing for many years.
These rules significantly curtail the
ability of many aliens to correct their
immigration status through “normal”
channels such as marriage to a United
States citizen or sponsorship by a U.S.
employer.
Unfortunately, many of IIRIRA’s
provisions seem to fall most harshly
on young aliens, many of whom accompanied their parents to the United
States as very young children. These
individuals may not even remember
departing their country of birth, and
many speak no language other than
English. They may have attended
school in the United States for many
years, and some have graduated from
college. Many of these individuals
have no recollection of their birth
country. Nevertheless, these individuals can be - and often are - removed
from the United States, many simply
on the basis of an unlawful entry that
they may have unwittingly committed
as a young child.
On June 15, 2012, a significant
change occurred when Janet Napolitano, Secretary of DHS, issued a
memorandum titled “Exercising Prosecutorial Discretion with Respect to
Individuals Who Came to the United
States as Children.” The memo was directed to three sub-agencies of DHS
- U.S. Citizenship and Immigration
Services (USCIS), Customs and Border
Patrol (CBP), and Immigration and
Customs Enforcement (ICE). The Secretary states: “By this memorandum,
I am setting forth how, in the exercise
of our prosecutorial discretion, the
Department of Homeland Security . .
. should enforce the Nation’s immigration laws against certain young people
IMMIGRATION LAW (Continued on page 11)
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who were brought to this country as
children and know only this country
as home . . . Our Nation’s immigration laws must be enforced in a strong
and sensible manner. They are not designed to be blindly enforced without
consideration given to the individual
circumstances of each case. Nor are
they designed to remove productive young people to countries where
they may not have lived or even speak
the language. Indeed, many of these
young people have already contributed to our country in significant ways.
Prosecutorial discretion, which is used
in so many other areas, is especially
justified here.” http://www.dhs.gov/
deferred-action.
Pursuant to this memorandum,
USCIS, CBP, and ICE will consider, on
a discretionary and individual basis,
whether to “defer” initiating or continuing removal action against certain aliens. The type of prosecutorial
discretion outlined by Secretary Na-
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politano has become formally known misdemeanors; and (7) be enrolled
as “Deferred Action for Childhood in school (including certain GED cerArrivals (DACA).” This memorandum tification programs), have graduated
has led to important - but limited - im- from high school in the United States,
migration relief for many children and have a GED, or be an honorably disyoung adults.
charged veteran of the Coast Guard
Deferred Action is a non-binding or Armed Forces of the United States.
agreement by DHS to overlook an http://www.dhs.gov/deferred-action.
alien’s immigration violations at the
Aliens must affirmatively apply for
present time. If an alien is granted DACA with USCIS by submitting Form
Deferred Action, he or she will cease I-821D, “Consideration of Deferred
accruing unlawful presence. In some Action for Childhood Arrivals,” Form
cases, this means that he or she is not I-765, “Application for Employment
subject to any unlawful presence bars Authorization,” and Form I-765WS,
at all, which could prevent future inad- wherein the applicant should explain
missibility issues in the future. Most why USCIS should grant him or her an
DACA recipients receive a Federal Em- EAD. http://www.uscis.gov/humaniployment Authorization Document tarian/consideration-deferred-action(EAD), which entitles them to work childhood-arrivals-process. The appliin the United States. With this card, cant must submit a $380 filing fee and
recipients may obtain a social secu- $85 biometrics (identity verification)
CHTD\advertising\ADS\
rity number. In most states, including
fee with the application. Id.
Kansas, DACA recipients
may
use
their
An applicant
Johnson Co Bar\Bar Letter
2.DOCshould also submit
EAD and social security card to obtain numerous pieces of evidence to dema driver’s license.
onstrate to USCIS that he or she meets
To qualify for DACA, individuals all of the requirements outlined in the
must (1) have been under the age of Secretary’s June 15, 2012 memo. Doc31 on June 15, 2012; (2) have entered uments proving an applicant’s identiU.S. before turning sixteen years old; ty, nationality, age, and school enroll(3) have “continuously resided” in the ment or graduation are typically not
U.S. from June 15, 2007 to the time difficult to obtain. However, some apthe application is submitted; (4) have plicants find it more difficult to prove
been “physically present” in the U.S. that they have continuously resided
on June 15, 2012, and at the time the in the U.S. since 2007, were physically
application is submitted; (5) have en- present in the U.S. on June 15, 2012,
tered the U.S. undocumented, or al- and that they entered the U.S. before
lowed his or her lawful immigration turning sixteen. An applicant may not
status to expire; (6) not have been have felt comfortable keeping docuconvicted of a felony, “significant mis- ments containing dates that might
demeanor,” or three or more other
IMMIGRATION LAW (Continued on page 12)
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verify these points, such as W-2 forms
(which likely contain a false social
security number), bank statements,
rental agreements, and school records.
By necessity, secrecy is deeply engrained in undocumented immigrant
culture, and this can present a challenge for applicants and practitioners.
Unfortunately, USCIS has stated that
it typically will not accept affidavits in
lieu of written documentation. Practitioners must occasionally assist DACA
clients with requesting and obtaining
medical records, tax receipts, insurance policies, copies of money orders,
and other written documentation that
the client may have unwittingly failed
to retain. With an attorney’s help, it is
rare for a qualified DACA applicant to
be unable to prove to DHS that he or
she qualifies.
According to the most recent USCIS report, 642,685 applicants have
been granted DACA, from an applicant
pool of 673,417. http://www.uscis.
gov/tools/reports-studies/immigration-forms-data/data-set-deferredaction-childhood-arrivals. Obviously,
then, DACA has provided many young
non-citizens with important benefits.
However, it is important to recognize
that DACA is currently unavailable to
applicants who do not fall within the
strict limitations of Secretary Napolitano’s memorandum. For example, if
an alien entered the U.S. on or after
his or her sixteenth birthday, then he
or she is ineligible for DACA, regardless of whether he or she satisfies all
of the other requirements. He or she
may be eligible for some other less formal form of prosecutorial discretion,
but not DACA.
There are other limitations to the
DACA program. DACA is a two-year revocable agreement by DHS to overlook
an alien’s immigration violations and
defer removing the alien at the present time. Deferred Action is not amnesty, and it does not provide lawful
immigration status or a path to citi12 the BarLetter
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zenship. DACA recipients are unable
to petition for immigration benefits
for any family members, including
spouses and children. A DACA recipient may lose his or her Deferred Action if he or she travels abroad without permission from DHS. Deferred
Action is a “snapshot,” meaning that
when USCIS grants DACA to an applicant, it is doing so based upon
the information available to it at
that time. Should a DACA recipient
subsequently be convicted of certain
crimes, DHS may institute removal
proceedings.
Despite its limitations, Deferred
Action for Childhood Arrivals has
proven beneficial for hundreds of
thousands of young people, many of
whom previously had very few immigration options available to them.
It has helped to mitigate the harsh
rules imposed by IIRIRA, and it has
provided immigration practitioners
with a welcome opportunity to help
numerous young clients take a “first
step” toward correcting their immigration status.
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TAX LAW UPDATE >

By Christopher A. Gordon & Melissa C. Carpani, Carpani & Gordon, P.A.

Reporting Income and Deducting Expenses of Settlement in Non-Personal Injury
Matters - Origin of the Claim Test

W

e were recently contacted
by a colleague whose client had brought and won
claims against a law firm for malpractice. The law firm’s malpractice
emanated from having drafted a
promissory note while representing
both the maker and the payee without a conflict waiver, a clear conflict
of interest which predictably did not
play out well. A claim was pursued by
the payee on the unpaid promissory
note and a corollary legal malpractice
claim was brought against the firm
who drafted the promissory note;
this malpractice claim was ultimately
settled. The original note balance
substantially exceeded the malpractice settlement recovery, resulting in
losses to the payee of a portion of the
principal of the note, interest and, arguably, the attorney’s fees occasioned
in suing on the note/legal malpractice
claims.
The law firm that paid the settlement issued a 1099-MISC to the payee claimant and the question at issue
was whether the income to the claimant was taxable as ordinary income
or if the recovery should be viewed
in the context of the original loan
amounts. In the case of the original
loan, income would have been reportable only from the transaction
for interest and not for the recovery
of principal. Losses, rather than income, were arguably sustained given
that the entire principal of the note
was not recovered. From the law
firm’s standpoint, we anticipate an
equally interesting debate occurred,
as the firm would certainly want to
deduct the settlement as a business
loss. However, if the firm’s payment

litigation costs stemming from a specific performance suit on an alleged
contract for the sale of taxpayer’s assets. The government argued that the
fees were not expenses incurred in the
ordinary production of income but
rather nondeductible capital outlays
associated with the sale of company
assets. The court reasoned that the objective standard set forth above was a
better method to determine the character of an expense, as would be arrived at through any individual analysis of motives involved in entering into
a settlement or as to other subjective
considerations associated with a settlement or suit that might individually factor into the analysis. The court
felt a subjective, case by case analysis
standard would lead to tremendous
difficulties for the administration
of tax laws and would consequently
lead to a lack of uniformity in the application of the tax laws, resulting in
a resort to “formalisms and artificial
distinctions” rather than an objective
standard being at the root of how to
recognize income and expense within
a given settlement. Consequently, the
court held that looking to the origin
and nature of the claim at issue would
be a constant from which a consistent
and fair tax analysis could thereafter
derive. Thus, in rendering its decision,
the court found the nature and origin
of the claims in the Anchor Coupling
case emanated from the proposed sale
of capital assets, a capital transaction
in nature at its very essence. Therefore,
attorney fees associated with the suit
were not immediately deductible by
the taxpayer as a business expense but
were rather properly capitalized.
As a second illustration of the application of the origin of the of the
1
For a review of tax reporting issues for personal injury matters, please see our claim doctrine, the case of United
article in the last BarLetter: A Personal Injury Lawyer’s Guide to an IRS Audit- States v. Gilmore, 327 U.S. 39, 1963, is
Proof Practice, Volume 30, Number 1, Spring 2014, The BarLetter, p. 15-17.
TAX LAW (Continued on page 14)
constituted the repayment of principal
on a note, such a payment would not be
deductible in the ordinary course.
The fact pattern is perfectly illustrative of the complexity that can evolve
out of the most straightforward of legal
transactions that devolve into litigation. We wanted to provide a little food
for thought as to how income inclusion
and expense deductions are evaluated
in non-personal injury settlement or
award settings.1
In evaluating how to characterize an
award, the IRS now follows an analysis
which, at its core, looks at the “origin
of the claim” to determine how to characterize a payment, how to recognize
receipt of a payment, and whether and
how the associated attorney’s fees occasioned in reaching a settlement or
award might be deductible or capitalized in a given transaction. Although
the origin of the claim test application
varies widely in the breadth of tax settings in which it may arise, the analysis
is objective and consistent, as can be
seen in the following two illustrative
and seminal cases.
In Anchor Coupling Company, Inc. v.
United States of America, 427 F.2d 429,
the court set forth the current objective
standard to be applied when evaluating
whether an expense is to be treated as
ordinary or capital in nature:
“The origin and character of the
claim with respect to which a settlement is made, rather than its potential
consequences on the business operations of a taxpayer, is the controlling
test of whether a settlement payment
constitutes a deductible expense or a
nondeductible capital outlay.”
In Anchor Coupling, the government
was seeking to disallow a deduction for
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instructive as it evaluates the tax issue
of whether a matter is personal or business in nature. From this determination, a taxpayer can ascertain whether
expenses are deductible as business
expenses or are simply lost from a tax
perspective as non-deductible personal
expenses. The court therein held that:
“The origin and character of the
claim with respect to which an expense
was incurred, rather than its potential
consequences upon the fortunes of a
taxpayer, is the controlling basic test of
whether the expense was ‘business’ or
‘personal’, and hence whether or not it
is deductible under IRC. Sec. 23(a)(2).”
In Gilmore, the taxpayer was involved in a divorce proceeding and attempted to claim that the attorney’s
fees that he occasioned were deductible business expenses born from his
effort to maintain his income producing property. Applying the origin of
the claim test, the court found that
since the initial divorce claims from
that taxpayer’s wife arose entirely from
the marital relationship, and not from
an issue involving income producing
property, that none of the husband’s
expenditures were deductible as they
were personal in nature.
Hence, in applying the origin of the
claim test, it is essential to first evaluate
the nature of the event or transaction
giving rise to the settlement payment
or resultant expense, as the case may
be. Thereafter, the tax consequences
that flow from the original claim must
be evaluated. For example, the appropriateness of the deduction of attorney’s fees in both of the referenced cases was ascertained by looking into the
origin of those fees and then analyzing
according to general tax theories as are
applied to such claims. As to legal fees
as an expense in a suit, if the legal fees
related to an expense which is ordinary
and necessary for the conduct of business, they would be deductible. However, if the expenses were born in relation to a domestic suit, as with Gilmore,
the result is non-deductibility of those
14 the BarLetter
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expenses which are personal in nature.
Further, if the origin of the suit flows
from a capital transaction, then the
application of capitalization tax principals would apply and deductibility of
expenses such as attorney’s fees would
be barred as those fees would be capitalized.
Relating back to the initial factual
issue presented, the payee claimant’s
breach of contract and malpractice
claims had as their origin a transaction
involving a promissory note in a personal loan setting. The note itself was
made for the production of income.
Thus, arguably, the claimant would
have a reasonable basis to try to take
the associated legal fees (and potential
capital losses) associated with the recovery. Further, given the origin of the
payment was the note, which would
have generated payments to the payee
that would have been taxable to the
payee only to the extent of the interest, the taxpayer’s accountant arguably should treat the recovery as nontaxable return of principal following
the origin of the claim logic. On the
other hand, the law firm who paid the
settlement could make the case that
the malpractice claim was the origin of
their involvement with the claim and
the sole reason their expense was incurred. The expense of the settlement,
clearly business in nature, could then
arguably be fully deducted as an ordinary business expense as opposed to
a repayment of principal on a note,
which would not have be deductible.
Two different results arguably emanate from the same transaction, for
which the taxing authorities could argue the opposing viewpoints on each
claim or seek consistency among the
two parties.
The origin of the claim doctrine
arose in court cases wherein it was
necessary to distinguish personal from
business expenses, and the doctrine
evolved into determining if expenses
are capital in nature and/or deductible.
When a matter akin to the note/malpractice case presented by our colleague
presents itself, it is advisable to request
that the client’s accountant determine

if the origin of case doctrine might produce a favorable tax result and extend
the reasoning to the preparation of the
tax return at issue. If the origin of the
claim creates an unfavorable tax result,
one could attempt to argue that the
doctrine is not applicable and distinguish it from the cases cited above.
Alternatively, it may be useful
to press for alternative origins even
though the transactional parties to the
settlement are identical, as distinguish
above. Whether the subject client’s
situation more accurately reflects the
payee claimant whose breached promissory note resulted in the need to only
report interest and no principal from
the settlement and allowed for the
possible deduction of fees as miscellaneous itemized deduction, or the law
firm’s payment of a malpractice suit
settlement as a business expense which
would be fully deductible as to both the
settlement and attorney’s fees, a worthy argument exist for both results.
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BANKRUPTCY LAW >

By Jeffrey A. Deines & Shane J. McCall, Lentz Clark Deines PA

A

debtor in bankruptcy can be
on the hook for many different types of obligations. Different categories of obligations are
treated differently under bankruptcy
law. In particular, contracts and leases
in bankruptcy receive special treatment when compared to other types
of debtor obligations, such as claims.
A recent opinion decided by a Kansas bankruptcy judge explores what

can happen to an executory contract
in a chapter 13 bankruptcy case. In re
Reasor, 13-12494, 2014 WL 1647142
(Bankr. D. Kan. Apr. 23, 2014).
Before exploring treatment of contracts in bankruptcy, it is useful to attempt to define them. The Bankruptcy
Code has a specific and very long section governing treatment of “executory contracts and unexpired leases,”
found at 11 U.S.C. § 365. An executory
contract is most commonly defined
as a contract where obligations are
due from both parties to a contract
and failing to honor these obligations
would constitute a material breach of
the contract. Under this definition, a
purchase money security interest relationship involving a promissory note
and security agreement would not
generally constitute an executory contract, because the lender has already
fulfilled all of its obligations under the
agreement, which is basically to lend
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money to the debtor.
In the Reasor case, the court examined an agreement between a debtor
and a creditor concerning the sale of
a trailer from creditor to debtor. Under the agreement, entitled “Purchase
of Recreational Vehicle,” the debtor
was to pay the purchase price for the
trailer in monthly installments and
make an additional monthly payment
to reimburse creditor for insurance
costs. The agreement had no language
concerning the granting of security,
a security interest, or collateral. The
court determined that, because there
was nothing in the agreement purporting to create a security interest in
the trailer, there was no security interest created in the trailer to secure
payment. The agreement required the
sellers to insure the trailer, pay taxes,
and bear the risk of loss on the trailer.
Based on these duties of the sellers,
BANKRUPTCY LAW (Continued on page 16)
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the court determined it was an executory contract.
Under section 365, Debtors in
bankruptcy may either reject or assume an executory contract. There
are certain default rules based on the
type of bankruptcy case and the type
of contract or lease. In a chapter 7
bankruptcy case, if the bankruptcy
trustee does not assume or reject “an
executory contract or unexpired lease
of residential real property or of personal property of the debtor within
60 days after the order for relief,” or
request additional time, “then such
contract or lease is deemed rejected.”
§ 365(d)(1).
In chapter 11 and 13 reorganization cases, “the trustee may assume or
reject an executory contract or unexpired lease of residential real property
or of personal property of the debtor
at any time before the confirmation of
a plan.” There are specific restrictions
on unexpired leases of nonresidential
real property, such as that the trustee
must perform all obligations of the
debtor under the lease until the lease
is assumed or rejected. In addition,
an unexpired lease of nonresidential
real property under which the debtor
is the lessee shall be deemed rejected,
and the trustee shall immediately surrender that nonresidential real property to the lessor, if the trustee does
not assume or reject the unexpired
lease by the earlier of-- (i) the date
that is 120 days after the date of the
order for relief; or (ii) the date of the
entry of an order confirming a plan.
§ 365(d)(4)(A). For personal property
leases in individual chapter 11 and
chapter 13 cases in which the lease
is not assumed in the plan, “the lease
is deemed rejected as of the conclusion of the hearing on confirmation.”
§ 365(p)(3).
Assuming an executory contract or
unexpired lease means that the contract or lease continues unaffected by
the bankruptcy. A rejection generally
16 the BarLetter
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acts as “a breach of such contract or
lease . . . immediately before the date of
the filing of the petition.” § 365(g). This
means that the nondebtor party to the
rejected lease or contract is entitled to
a prepetition claim for damages under
the breached lease or contract.
In the Reasor case, the debtor’s plan
treated the trailer-creditor’s claim under the trailer purchase agreement
as if it were a secured claim, rather
than an executory contract. Because
of that, the debtor filed no motion to
reject the trailer purchase agreement
and did not propose any manner to
cure the payment default under the
trailer agreement. The court noted
that, unlike the deemed rejection provisions of “§ 365(d)(4) and 365(p)(3)
which assess defined consequences
to the trustee’s failure to assume or
reject certain leases, subsection (d)
(2) contains no self-executing provision with respect to debtors obligated
under contracts concerning personal
property who fail to act.” Reasor, 2014
WL 1647142 at *3. Note that the court
made a distinction between personal
property leases, which have automatic-rejection provisions, and personal
property contracts, and determined
that the trailer-purchase agreement
was a personal property contract. Because the debtor did not assume or
reject the trailer agreement, and because the plan did not address it, the
contract would “ride through” the case
and remain in effect with no alteration by the bankruptcy case. Because
of the “ride-through” of the trailer
agreement, the debtor in the Reasor
case will remain indebted to the creditor “notwithstanding her discharge.”
Executory contracts and unexpired
leases are treated very differently under the Bankruptcy Code from runof-the mill debts, such as a note that
contains no ongoing mutual obligations running between the debtor and
creditor. Chapter 11 practitioners are
usually aware of the many complexities of executory contracts in bankruptcy. Given the result in Reasor, lawyers dealing with executory contracts

and unexpired leases in chapter 7 and
especially chapter 13 cases must also
give careful thought to what will happen to these contracts after a bankruptcy case is filed.
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Cheryl Burbach
Hovey Williams LLP
10801 Mastin, Ste 1000
Overland Park, KS 66210
(913) 647-9050; Fax: (913) 647-9057
cburbach@hoveywilliams.com

Quentin Rials
Hubbard, Ruzicka, Kreamer &
Kincaid, L.C.
130 N. Cherry
P.O. Box 550
Olathe, KS 66051
(913) 782-2350; Fax: (913) 782-2012
qrials@hrkklaw.com
Law School: Washburn University
Yr. Graduated: 2007
Polly B. Blomquist
Blomquist Law Firm, LLC
P.O. Box 481721
Kansas City, MO 64148
(816) 213-5695; Fax: (816) 202-2111
polly@blomquistlawfirm.com
Law School: UMKC
Yr. Graduated: 2001
Kay McCarthy
The Law Office of Susan Saper
Galamba
11903 W. 119th Street
Overland Park, KS 66213
(913) 239-9688
kay@susansapergalamba.com
Law School: University of Kansas
Yr. Graduated: 1986
Richard W. Morefield, Jr.
Bottaro, Morefield, Kubin &
Yocum, P.C.
11300 Tomahawk Creek Pkwy,
Ste 120
Leawood, KS 66211
(913) 948-8200; Fax: (913) 948-8228
rwm@kc-lawyers.com
Law School: University of Kansas
Yr. Graduated: 1986

M. Joseph Kuhn
Attorney

785.825.4674
Providing hands on legal representation to those seeking
Social Security Disability Benefits for Over 25 Years.
Referral Fees Available

Offices in
Salina,
Hays &
Olathe, KS

The choice of a lawyer is an important decision and should not be based solely on advertisements.

Erin C. Thompson
Thompson Law Firm, LLC
5400 Ash Street
Roeland Park, KS 66205
(913) 307-6037
ethompson@tslawfirm.com
Law School: University of Kansas
Yr. Graduated: 2005
James H. Bernard, Jr.
Slagle, Bernard & Gorman
4600 Madison, Ste 600
Kansas City, MO 64112
(816) 410-4610; Fax: (816) 561-4498
jbernardjr@sbg-law.com
Law School: Creighton
Yr. Graduated: 1976
Michelle Carter-Gouge
Aetna
9401 Indian Creek Parkway, Ste 1300
Overland Park, KS 66210
(913) 202-5293; Fax: (913) 201-4902
mmcarter1@aetna.com
Law School: Washburn University
Yr. Graduated: 1999
Brett T. Runyon
Ferree, Bunn, Rundberg, Radom &
Ridgway, Chtd.
9393 W. 110th Street, Ste 200
Overland Park, KS 66210
(913) 381-8180; Fax: (913) 381-8836
brunyon@fbr3law.com
Law School: Washburn University
Yr. Graduated: 2013
Rrachelle R. Breckenridge
City of Olathe
100 E. Santa Fe
P.O. Box 768
Olathe, KS 66051
(913) 971-8727
rrbreckenridge@olatheks.org
Frederick J. Ernst
Miller Schirger, LLC
4520 Main Street, Ste 1570
Kansas City, MO 64111
(816) 561-6500; Fax: (816) 561-6501
fernst@millerschirger.com
Law School: University of Missouri
Yr. Graduated: 1993
NEW MEMBERS (Continued on page 18)
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Kyle Branson
Gillette Law Firm, P.A.
5501 Foxridge Drive
Mission, KS 66202
(913) 371-4131; Fax: (913) 371-3333
kyle@gillettelaw.org
Law School: UMKC
Yr. Graduated: 2006
Robert C. Gigstad
8000 Foster
Overland Park, KS 66204
(913) 735-9529; Fax: (913) 642-5860
robert@gigstadlaw.com
Law School: Washburn University
Yr. Graduated: 2010
Adam Chingren
Chingren Law Firm, LLC
8650 Candlelight Lane, Ste 4
Lenexa, KS 66215
(913) 909-0481
chingrenlaw@gmail.com
Law School: University of Kansas
Yr. Graduated: 2013
Suzanne E. Billam
Wallace, Saunders, Austin, Brown &
Enochs, Chartered
10111 W. 87th Street
Overland Park, KS 66212
(913) 888-1000; Fax: (913) 888-1065
sbillam@wallacesaunders.com
Law School: University of Kansas
Yr. Graduated: 2013
Sheila L. Seck
Seck & Associates
7285 W. 132nd Street, Ste 240
Overland Park, KS 66213
(913) 515-9296; Fax: (913) 976-9425
sseck@seckassociataes.com
Law School: Washington University
Yr. Graduated: 1994

LAW LIBRARY
Acquisitions 1st Quarter 2014
Bankruptcy law and litigation
Crystanna Cox, Eric L. Johnson,
Shane McCall and
Joseph I. Wittman
NBI, Inc.
CLE KFK 1524.B78 2013
Divorce law: common mistakes in
dividing assets
Lewanna Bell-Lloyd et al.
NBI, Inc.
CLE KFK 535.A75 D58 2014
Drafting the basic will and trust
2nd ed.
Emily J. Kembell and
Clifford S. Brown
NBI, Inc.
KFM 7947 .K46 2013
DWI experts and the science of
chemical tests.
Lawrence E. Wines
MoBar CLE
KFM 8097.8 .W5 2011
Health law 2014
Stacy N. Harper, Thomas P.
O’Donnell, Mark Stafford,
Victoria L. Vance and
Christine Young –Terpening
NBI, Inc.
CLE KF 3821.A75 H43 2014

Immigration law impacts in
family law
Alisse C. Camazine,
Peter A. Gianino, Jr. and
Melissa G. Nolan
MoBar CLE
KF 4819 .C36 2011
Learning to lead : what really
works for women in law
Gindi Eckel Vincent and Mary B.
Cranston
American Bar Association. Commission on Women in the Profession
KF 299.W6 V56 2013
Missouri corporation law &
practice
Charles Hansen and Don G. Lents
Tower Publishing
KFM 8013 .H36 2013
Road to independence : 101
women’s journeys to starting their
own law firms /
Karen M. Lockwood, editor.
American Bar Association
KF 299.W6 R58 2011

MEDIATION
Auto/Truck
Insurance
Medical/Legal
Products

Donald W. Vasos
913-362-4400
dwv@vasoslaw.com
Kansas & Missouri
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ADDRESS CHANGES
Stefanie Benson-Hebberd
The Law Office of Stephanie
Benson-Hebberd
110 S. Cherry, Suite A
Olathe, KS 66061
(913) 732-3832; Fax: (913) 800-8712
stefanie@yourkansasfamilylawyer.com

Michael S. Meyer
Bartimus, Frickleton,
Robertson & Goza
11150 Overbrook Road, Suite 200
Leawood, KS 66211
(913) 266-2300; Fax: (913) 266-2366
mmeyer@bflawfirm.com

Shea Stevens
Short, Borth & Thilges, Attorneys at
Law, L.L.C.
9300 W. 110th Street, Suite 500
Overland Park, KS 66210
(913) 491-4400; Fax: (913) 491-6550
shea@sbt-law.com

Kevin J. Breer
Breer Law Firm
7930 Santa Fe Drive, Suite 100
Overland Park, KS 66204
(913) 485-9063
Kevin@breerlawfirm.com

Robert M. Pitkin
Horn Aylward & Bandy, LLC
2600 Grand Boulevard, Suite 1100
Kansas City, MO 64108
(816) 421-0700; Fax: (816) 421-0899
rpitkin@hab-law.com

Thomas G. Stoll
Kutak Rock LLP
1010 Grand Boulevard, Suite 500
Kansas City, MO 64106
(816) 502-4667; Fax: (816) 960-0041
tom.stoll@kutakrock.com

Michelle Burge
Burge Law, LLC
420 Nichols Road, Suite 200
Kansas City, MO 64112
(816) 569-3808; Fax: (816) 533-7121
mburge@burgelawkc.com

Richard D. Ralls
Ralls Law Firm
6811 Shawnee Mission Parkway,
Suite 306
Overland Park, KS 66202
(913) 236-7260; Fax: (913) 236-7270
rallslaw@turnkeymail.com

Norris & Keplinger, LLC

Erin L. Davis
Jerold A. Bressel, Chartered
10955 Lowell, Suite 440
Overland Park, KS 66210
(913) 498-1500; Fax: (913) 498-1504
erin@bressellaw.com
Anne P. Henry
6811 Shawnee Mission Parkway,
Suite 306
Overland Park, KS 66202
(913) 236-7260; Fax: (913) 236-7270
anne@turnkeymail.com
Johnson Co Bar Ad Feb 2014_outlines.pdf 1 2/26/2014 11:11:19 AM

Steven G. Sakoulas
Steven G. Sakoulas, P.C.
1222 McGee Street
Kansas City, MO 64106
(816) 474-9300; Fax: (816) 221-5706
sakoulas@kclegalservices.com

Michael G. Norris
John Hicks
Christopher J. Lucas
9225 Indian Creek Parkway, Suite 750
Overland Park, KS 66210
(913) 663-2000; Fax: (913) 663-2006
Julie C. Pine
Mariner Holdings, LLC
4200 W. 115th Street, Suite 100
Leawood, KS 66211
(913) 647-9700
juliecpine@gmail.com
Niki Piskuric
UMB Private Wealth Management
1310 Carondelet Drive, Suite 400
Kansas City, MO 64114
(816) 508-1010
niki.piskuric@umb.com
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BULLETIN BOARD
Sanders Warren &
Russell LLP is pleased
to announce the addition of Tucker
L. Poling as an Associate. Mr. Poling
received his J.D. from
The University of Kansas School of
Law in 2007, and his B.A. in Political
Science from The University of Kansas
in 2002. He will focus his practice in
litigation matters with an emphasis in
Medical Malpractice defense.
Sanders Warren &
Russell LLP is pleased
to announce the
addition of Kaitlin
Marsh-Blake as an
Associate. Mrs. MarshBlake received her J.D.
from Washburn University School of
Law in 2013, and her B.A. in Political
Science from Washburn University
in Topeka in 2010. She will focus
her practice primarily in insurance
defense litigation.
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Shea Stevens has
joined the law firm
of Short, Borth &
Thilges of Overland
Park as an associate
in the field of family law. A graduate of
Kansas State University, Ms. Stevens
received her Juris Doctorate from the
University of Tulsa School of Law, and
is licensed to practice in Kansas and
Missouri. Prior to joining our firm,
Ms. Stevens gained extensive knowledge and great experience working for
a solo practitioner and a nationwide
domestic law firm.

The law firm of Horn
Aylward & Bandy,
LLC is pleased to
announce that Rob
Pitkin has joined the
firm as a Partner in
the Construction Law
Group. Rob brings over 25 years of
experience to the firm. Rob most
recently served as President and
Managing Partner of Levy Craig Law
Firm, where he handled a variety of
commercial and construction matters
for over two decades.
Horn Aylward & Bandy, LLC
recently celebrated its 15-year anniversary. It is comprised of more than
20 attorneys who handle all types
of civil litigation, including business
litigation, medical malpractice, class
actions, professional liability and
general insurance defense, in addition
to construction law.

CLASSIFIED ADS
Office Space
Class A law office in downtown
Olathe. Two large office spaces available – located across the street from
the Johnson County Courthouse in
the prestigious Park-Cherry Building.
Services available include telephone,
internet, copier/scanner/fax; two conference rooms; file space; full kitchen
with eating area. Space for staff
person, if needed. Call Kay Martin or
Jadh Kerr for more information at
(913) 782-1000.

Westwood Office Space –
Two-room suite or single offices.
Straight lease or full executive suite
services including phone answering,
voice mail, receptionist, secretarial
services, conference room, copier,
kitchen, free parking and paid utilities. Several attorneys in the building.
Centrally and conveniently located
just west of the Plaza at 4800 Rainbow, Westwood, KS. Contact Jeff
Jones (913) 362-8990.

Office Space Available – Mission
Forest Office Bldg., 5505 Foxridge
Drive, Mission, KS. Great highway
access to entire metro area. Several
suite options from 123sf - $200 to
187sf - $375. Drive-up parking and
exterior Monument signage available.
Contact Curry Real Estate Services,
Jim Hogan at (816) 414-5200.

Historic downtown Olathe office space available - Reception,
telephone, cable, copier and internet
services provided in well established
office. Call Brian Paden or Lewanna
Bell-Lloyd at (913) 782-5544 for more
information.

Leawood Law Office – Large, bright,
freshly repainted, first floor, corner
office with large windows available
immediately. Conveniently located
near 79th and State Line Road. Ample
attorney and client parking. Use of
reception area, kitchen, conference
room and receptionist included.
Other services available. Contact Bill
Mayer at (913) 341-9595.
Leawood Office Space – Offices
suites available in new office building
located in the 135th Street and Roe,
Leawood area. All attorneys occupy
the suite now with 4 offices available. Full service or al a carte. Thirty
minutes from Olathe Courthouse or
Jackson County KC. Easy access to
I-435. Property Law Firm (Michelle
Burns and Doug Patterson) and others you know call this home. Wi-Fi,
galley, parking, phone/voicemail/DD,
etc. included. E-libraries also available. Contact Doug Patterson
(913) 395-5105 or
Doug@Propertylawfirm.com.

Office space near Johnson County
Courthouse – Large, totally furnished, 240 sq. ft. office available. Access to equipment, reception, kitchen
and conference room. $500 per
month. If interested, contact Clark
Davis at (913) 764-6879.
Beautiful class A West Plaza Office
Space Available. Partner size office
with workstation, and medium office
with workstation. Many amenities
provided. Located in the Bernstein
and Rein building. Please contact
(816) 866-7711.
Office Space Available in Olathe
across the street from the Johnson
County Courthouse. Contact Bill Coffee at (913) 780-0800.

Professional
Opportunity
Paralegal Opening – Norris &
Keplinger, LLC has an immediate
opening for a litigation paralegal.
Our ideal candidate will be a selfstarter, organized, able to work
independently, self-motivated and
very detail-oriented. Candidates must
have excellent organizational and
grammar skills. Litigation experience
preferred. Paralegal certificate a plus.
Please forward your resume with references to David Welder at dwelder@
nkfirm.com.
Considering a Change in Your
Law Practice? We are looking for
motivated lawyers with a stable and
portable client base to add to our
established law firm. Do you have
an entrepreneurial spirit and ready
to try something new? Want to try
a new firm format and change your
current situation? Has your small
firm considered a merger? Or perhaps you are a solo practitioner and
you are so busy that you do not want
to do it all yourself? Is your clientele resistant to annual billing rate
increases required of a national firm?
Looking for a way to maintain a firstclass law practice and retain your
client? We believe that a group should
be greater than the sum of each of its
parts. Please consider joining our established south Kansas City law firm
with easy access to I-435, I-69 and
I-35. We are looking for hard working lawyers who can expand and help
grow our multispecialty practice in
Kansas and Missouri. Open to plaintiff and defense business. Don’t pay
a head hunter or recruiter. Contact
Mark A. Ferguson, Gates, Shields &
Ferguson, P.A., 10990 Quivira, Suite
200, Overland Park, Kansas 66210,
(913) 661-0222 or email to MarkFerguson@GSFLegal.com. Your inquiry
will be kept confidential.
CLASSIFIEDS (Continued on page 20)
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supporting IT, Facilities, Fleet, DOT,
Safety and Loss Prevention, Administration, Legal, Insurance and Support
Professional Opportunity Cont.
Staff. Position sources and manages
budgets, projects, people, generStaff Attorney – The Law Firm of
ates various forms of written corWallace Saunders Austin Brown &
respondence, processes and reports.
Enochs is looking for a recent graduRequirements: Bachelors degree in
ate for its Overland Park, KS office.
Business, Accounting or Finance. 3-5
The position is a staff attorney who
would work in the Workers’ Compen- years experience working within an
sation Practice Group. The Firm would accounting or finance capacity. Expelike to fill the position as soon as pos- rience in the construction or related
field preferred. Strong communicasible. Applicants for interviews will
tion, interpersonal, computer apbe notified following the receipt and
review of a current resume. Thank you plication and negotiating skills. Meet
deadlines and multi-task with several
for your consideration. Please subprojects at once. Can prioritize and
mit resumes in confidence to: Chris
McCurdy, Shareholder, cmcurdy@wal- complete projects timely. Ability to
analyze complex problems, define
lacesaunders.com. (913) 752-5539.
and implement solutions Qualified
candidates should apply to
Director of Administration –
www.hermeslandscaping.com or send
Description: Hermes Landscaping
resumes to awilcox@hermeslandscaphas an opening for a high performing, talented individual with a strong ing.com.
background in finance, or accounting
ready to take their career the nextlevel. The Director of AdministraQualified Domestic Relations
tion is responsible for directing and
Orders – Experienced attorney will
assist you on a flat fee basis with
preparation and qualification of
QDROs. Contact Frank Taylor at
Mediation & Arbitration
(913) 782-2350.

Attorney Services

Kansas & Missouri

General Pactice of Law - 16 years

z

Trial & Appellate Judge - 28
23 years

z

combined
Experienced Mediator & Arbitrator

z

Resume Available Upon Request

z

John Bukaty Jr.

11129 Sloan Ave., Kansas City, KS
jbukaty@sunflower.com

Ph/Fx (913) 721.2274
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APPEALS AND DISPOSITIVE MOTIONS - No time to prepare a critical
appeal brief or dispositive motion? Let
an attorney and writer with 15 years
experience and a proven track record
of success prepare it for you, likely
at considerably less than you would
charge your client. Contact James L.
(“Jay”) MowBray at (816) 805-1376 or
see lawofficeofjaymowbray.com for a
list of successful appeals.
HEAVY CASELOAD? OVERWORKED? NEED TOP-NOTCH
HELP MEETING A DEADLINE?
Have an EXPERIENCED ATTORNEY (20 yrs.), with superior writing
skills, successful track record, and
excellent work history (small and

large firm); assist you on a contract
basis. Available to prepare MOTIONS
to DISMISS, MOTIONS for SUMMARY JUDGMENT, other motions,
trial court and appellate BRIEFS,
PLEADINGS, memoranda, other documents; also available to assist with
RESEARCH, DISCOVERY requests
and responses. Quality work; flexible. Experience includes litigation,
wills/trusts, probate, debt collection,
bankruptcy, contracts, domestic.
Paula McMullen (913) 940-4521,
wordsmith25@juno.com.
CONSULTING: insurance claims,
contract disputes, property damage, personal injury. Rich Kaufman,
PH.D., physics. Experience: chemistry, metallurgy, hospital technology,
Industrial processes, work with attorneys. richkaufmanpv@hotmail.com

www.KansasLawyersInsurance.com
Where Attorneys find the Best Prices for Malpractice
Insurance and the Friendliest Brokers

“Legal Malpractice Insurance is all we do.
Give us a try, and we won’t disappoint
you. You be the judge! We look forward
to working with you!”
Brent and Adriana Eppley

The Preferred Brokers of over
300 Law Firms in Kansas and Missouri

Call us at 888-Quote-18 or visit us online at www.KansasLawyersInsurance to
start saving today. Guaranteed Savings or your next coffee is on us!
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Johnson County Bar Association
130 North Cherry, Ste. 202
Olathe, Kansas 66061
(913) 780-5460
FAX: (913) 780-5480
Website: www.jocobar.org

OFFICERS
President ~ Jay Heidrick
President-Elect ~ Hon. Christina Gyllenborg
Vice President ~ Hon. Thomas Sutherland
Secretary/Treasurer ~ Katie McClaflin

BOARD OF DIRECTORS
Past President
Hon. Timothy McCarthy

Supporting Legal Professionals.
ADVANCING CAREERS.
Visit the JCBA Career Center, where we’re bringing Johnson County’s
legal professionals and top employers together. Recruit top talent,
find legal jobs and get connected.

Young Lawyers Section President
Peter Simonsen
10th Judicial District Court Representative
Hon. Thomas Sutherland
Elected Director I
Leonard Hall

Visit the JCBA Career Center today!
www.jocobar.org/jobs

Elected Director II
Christopher Lucas
PRSRT FIRST CLASS
U S POSTAGE

PAID
BOELTE HALL
66205
130 N. Cherry, Ste. 202
Olathe, KS 66061

Senior Lawyers Section President
Stephen Tatum

Elected Director III
Stacey Janssen
Appointed Director
Jennifer Knapp Riggs
Appointed Director
Kelly Stohs

Executive Director
Linda Coffee

