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President’s Page		
By Roger Stanton, JCBA President, 2010-2011

T

he chains
in most legal organizations
from time to time
develop causes for
their organizations
to accomplish.
A couple of decades ago a mentor
of mine and a law
partner
returned
from Chicago at
an American Bar Association meeting and
advised us that the theme of the year was to
provide legal services. It seemed there was a
greater need than there was a supply.
This of course was the beginning of pro
bono services. Most of us who have been
at this for a while have given more than our
share of legal services for free.
Back in the beginning of my practice I
was engaged in a case because one of our senior partners had been appointed by the Chief
Federal Judge to handle the matter of some
note.
It was a Federal Habeus Corpus action
which was a civil remedy and there was at
that time certainly no process for payment.
After we finished that venture we determined
that we had put in between $30,000 - $40,000
in time. Mind you that was at the rate of $50
per hour and that was some time ago.
Recently I attended a meeting in San
Francisco of the same American Bar Association. This time it seems that the cause is one
of developing civility training in the schools
and in the courtroom and providing mentoring to young lawyers. It is interesting to see
we have come full circle in our needs. Now
we have the supply we just haven’t mentored
them sufficiently.
Any number of us will tell you that in the
course of our practice any success that we
have obtained came largely as a result of the
mentors who had assisted us along the way.
Coming out of law school none of us thought
we were in a position to really know how to
practice law. We all sought advice from older
and more experienced lawyers. Some of us
were fortunate in the mentors we had and
some weren’t. Law practice was not an organized process.
The fact that my generation has had to
learn daily since it left school is evidenced
by a comment I received from a young lawyer that was working with me at a large law
firm who advised me that every code, from
the universal commercial code to the code
of civil procedure on up and down the line
had been enacted after I graduated from law
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school. That will put you into a position of
knowing that you must continue to learn and
that you don’t have it all when you graduate
from school.
The young lawyer showed his wisdom by
proceeding along to become a District Judge
and is now an Appellate Judge.
Having wandered into the past, I will venture towards the present and the future. I am
pleased to tell you that Christine Graham,
CLE Co-Chair, reports that we have started a
“101” CLE series focusing on basic functions
in the practice of law. This was our effort to
make up for the lack of funding to allow us to
develop a true mentoring program.
Christine advised me that programs will
be set forth and that the speakers will remain
afterwards to answer questions to make it
more of a mentoring proposition than simply
a talk to the crowd in a seminar situation.
An additional new development in the
practice arises as a result of the very fine
speech we received from Justice Lawton
Nuss on November 3, 2010. The Supreme
court has taken on the project of how to deal
with the funding difficulties of our system of
justice. There are many potential solutions,
some difficult, some not so difficult, all of
which require the input of members of our
Bar Association.
Those of you who attended that meeting
are aware that some of the suggested changes
would result in a combination of Districts
which would be a cross culture challenge to
many of us. This is therefore a substantially
challenging proposition and we need to give
it our best thoughts and best suggestions. I am
firmly convinced that Justice Nuss would tell
it like it is and would perform in an admirable
and straight forward fashion therefore we
couldn’t have a better person leading this.
That takes us from the meandering
through the past to a discussion of a potential
future situation for our Bar Association.
I know I can call upon all of you to give
your best thoughts and suggestions to these
issues.
If we receive enough on the first topic we
will perhaps set up a development of more
of a thorough recitation of the history of
the Johnson County Bar Association which
would not be all that bad.
If we receive enough suggestions on the
mentoring process perhaps that will help us
with some of our current difficulties.

Cunningham Appraisal, LLC
Providing High Quality,
Professional Appraisal Services
Since 1972 in
Kansas City Metropolitan Area.

Appraising
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• Bankruptcies
• Real estate tax valuation
• Estates

Richard Cunningham, SRA, CRP
(913) 339-9321
rick@cunninghamappraisal.com
www.cunninghamappraisal.com

mediation
The Experience
You Need, To Make
Settlement Happen

Henry Cox
Mediator
Arbitrator

Trial Lawyer over 27 Years
Mediator/Arbitrator 15 years
Mediator Instructor 15 years
“Best of the Bar” 2002 - 2008
“Super Lawyers” Kansas/Missouri
Commercial Law, Personal Injury,
Employment, Civil Rights,
Construction, Land Use, Estates,
Professional Malpractice, Abuse,
Debtor/Creditor, Business Dissolution

(913) 707-0331 or (816) 268-1022
hcoxlaw @ aol.com
4310 Madison Ave.
Kansas City, Missouri 64111

“Pennies on the Dollar” Tax Relief
Not As Simple as the Ads Say
By Christopher A. Gordon & Melissa C. Carpani, Carpani & Gordon, P.A.

Gordon

H

Carpani

ave you ever wondered what the deal
is with ads promising “pennies on
the dollar” tax relief? These companies contend they negotiate with the Internal Revenue
Service to secure deals that result in huge
tax reductions for minimal fees. While tax
relief is indeed available to many taxpayers,
by no means are these agencies negotiating
in the traditional sense, as the taxing authorities simply do not negotiate tax relief. Let
us take a moment to demystify the process of
requesting tax debt relief and give you a true
picture of options available to the clients you
may represent who are facing challenges with
taxing authorities.
There are several opportunities to request
and secure tax relief in cases of mounting tax
debt. However, unlike what many ads would
lead you to believe, there is no magic or backroom tax negotiation at play. Rather, there
are very rigid statutory procedures that the
IRS uses to review a taxpayer’s ability to pay,
in order to determine if the IRS will be unable
to collect the amounts due but for a compromise of the taxpayer’s debt (an Offer in Compromise) or an agreement to accept payment
of the taxpayer’s debt over a period of time
(an Installment Plan Agreement).
Most large dollar tax cases come from
more affluent taxpayers who have happened
upon an unfortunate event in life such as a
downturn in business, loss of job, divorce, industry collapse, or severe mental or physical
illness. The result of a taxpayer’s failure to
file returns and/or pay tax is the assessment
by the IRS of massive penalties and interest
on the taxpayer’s back, making it impossible
to ever repay the total tax liability. In all of
the above circumstances, tax debt relief is
available and most commonly sought under
provisions of the Internal Revenue Code, respectively Sections 7122 and 6159.
An Offer in Compromise, the classic approach to compromising a tax debt, can be
utilized in circumstances where the facts of
a case demonstrate through relatively strict
proof that a taxpayer, whether a business entity or an individual, does not have and will

not have the ability to pay the debt. The process of proving a taxpayer’s inability to pay is
viewed myopically by the IRS through compiling and filing its Forms 433-A (individual)
or Form 433-B (entity). These forms and their
numerous attachments provide a systematic
mechanism by which the IRS evaluates each
taxpayer’s available assets and future income,
in order to make a very educated guess as to
what that taxpayer will be able to pay the IRS
over the life of the collection statute (generally ten years from the filing of the tax return
for which unpaid tax is due or, in cases where
a taxpayer fails to file a return, ten years after
a taxing authority assesses a tax).
To this end, the tax forms generally break
down into two components: an asset equity
section and an income section. The asset
equity section of the inquiry requires a submission of information about every asset a
taxpayer owns and a corollary analysis of
any debts associated with that asset, so that
the IRS can determine what true cash value
would be realized by the IRS if it were to
seize or liquidate that asset.
For instance, in evaluating a taxpayer’s
home, the home’s initial value will be set
via appraisal, and then reduced as required
by proof of valid mortgages on the property.
The home’s fair market value for collection
purposes is generally set as the net of its appraised value less any valid mortgages and a
20% standard quick sale reduction applied by
the IRS. This formula determines the net equity in the home and thus the amount collectable by the IRS if it were to seize the home.
A similar analysis is done for cars, cash accounts, investment accounts, insurance, retirement accounts, and every other manner
of real or personal property you can imagine.
Again, this is not a process where backroom
deals are done; it is a very sophisticated and
exhaustive review of a taxpayer’s real assets
and what value those assets would have if
seized and sold.
Thereafter, the IRS turns to the income
section of the analysis. Here the IRS is comparing the taxpayer’s ordinary and routine
income to amounts capped as IRS-allowed
living expenses on a monthly basis. The IRS
includes all manner of income, including but
not limited to W-2 income, business income,
social security or disability income, trust
income, and retirement income. From the
total income, the IRS then uses its standard
expenses or the taxpayer’s actual expenses
for housing, transportation, food, clothing,
health, insurance, secured debts, taxes, and
other related ongoing expenses, to evaluate
how the taxpayer’s actual income compares

to standard or actual expenses, not including
credit card debt.
With the assets and the income of a taxpayer now in hand, the real analysis as to
whether a taxpayer qualifies for relief in the
Offer in Compromise context is considered.
The IRS compares the total tax liability with
the taxpayer’s “ability to pay” via liquidation
of assets and recovery of all available income
over expenses. For example, assume the following facts: A taxpayer has a home with an
appraised value of $100,000 and a mortgage
of $75,000, a retirement plan worth $5,000,
and cars and other personal property worth
$5,000. The taxpayer receives W-2 income
of $3,000 per month and has monthly living
expenses and taxes of $2,900 per month. Further, assume the taxpayer has total tax debt
of $100,000, inclusive of penalties and interest, and six years left on the collection statute. The IRS analysis would generally flow
as follows:
Asset Analysis:		

Asset Equity:

Home: ($100,000 x 20%
quick sale reduction,
less $75,000 mortgage):
$ 5,000
Retirement Plan:		
$ 5,000
Cars and other
personal property:
$ 5,000
Total Asset Equity:		
$15,000
Income Analysis:
			

Net Monthly
Income:

W-2 Income:		
Monthly Expenses
(Total Allowable):
Net Monthly Income
Available for Back Taxes:

$ 3,000
$ 2,900
$

100

Total Asset Equity plus Net Monthly Income Available for Back Taxes paid over the
remaining life of the collection statute equals
Ability to Pay, or in this example, $15,000.00
+ ($100.00 x 72 months) = $22,200.00.
Where the taxpayer can pay $22,000.00 of a
$100,000.00 tax liability, the taxpayer very
likely could receive 22 cents on the dollar
of tax reduction, not due to some backroom
deal with the IRS, but because the facts and
circumstances proved that the IRS could not,
as a practical matter, recover more than this
amount over the next 72 months.
Assume the same facts as above except
that the tax debt is merely $20,000. In this
example, the taxpayer would be granted absolutely no relief in the form of tax reduction.
It is in these kinds of cases where “tax relief”
ads become illusory because no one can reTAX RELIEF (Continued on page 6)
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duce the taxes owed by the taxpayer because
it cannot be proven that there is an inability to
pay. The analysis is straightforward, algebraic, and requires diligence and a good sense of
what the taxing authorities will and will not
consider in the above referenced 433-A/433B form submission and analysis process.
Notwithstanding the fact that the taxpayer
who owed $20,000 could not receive a reduction in the debt, under Internal Revenue Code
Section 6159, the IRS would likely enter into
an installment agreement to allow the taxpayer to pay the taxes over time. This could
prevent the filing of levies or garnishments
against the taxpayer, and allow the taxpayer
the practical ability to pay the debt over time
in a fashion that does not carry with it constant collection actions.
Advise clients to be very wary of those
television and radio ads that can lead them to
believe that the services that tax relief agencies provide somehow largely arise from
strong arm negotiation of the debt, or expedited negotiation. The reality is that each individual’s facts and circumstances are highly
relevant to the nature of the relief a taxpayer
may be entitled to, and the IRS does a very
good job systematically of determining if
a taxpayer has the ability to pay its debts.
Make no mistake; the process to secure the
relief is technical, expensive, time consuming

and very labor intensive, often requiring the
aide of an attorney, but the process is not one
that is concluded through tough backroom
negotiation.
Finally, what many “tax relief” ads do
not tell you is that to secure any debt relief,
a taxpayer must file all tax returns, and must
thereafter stay compliant for the five years
immediately following the IRS settlement by
filing all tax returns and paying all taxes on a
timely basis, or the relief is lost and all of the
tax debt is resurrected in its entirety.
Christopher A. Gordon is a shareholder at
Carpani and Gordon, P.A. and focuses on representing clients with tax controversy, corporate
formation, regulation and sales issues and the
corollary estate and tax planning issues of his
corporate clients. Mr. Gordon received his undergraduate degree in Accounting from the University of Missouri Kansas City in 1990 and his
law degree from Washburn University in 1994.
Melissa C. Carpani is a shareholder at Carpani
& Gordon, P.A. and her practice areas primarily include tax and corporate law. Ms. Carpani
received her undergradate degree in English
and Communication Studies from the University of Kansas in 2001 and her law degree from
Loyola University Chicago in 2004.

“The Right Mediator
Does Make A Difference”

Vance C. Preman

Kansas City
Mediation & Arbitration
Service (KCMAS)
(816) 756.2323
vpremanlaw@aol.com
4330 Belleview
Kansas City, MO 64111

Out of Area Call (800) 245.8731
(816) 756.3389 (fax)
Certified in Missouri & Kansas

You can
trust the
professionals’
source.
W

hether you’re a solo practitioner or a member of a large firm, you can trust
the professionals at the MTC Holding’s companies –Midwest Philanthropic
& Institutional Services, Financial Counselors, Inc. and Midwest Trust– to help
you help your clients reach their investment goals.
From delivering expert advice on charitable giving and tax issues to designing
custom-tailored portfolios to managing institutional and family trusts, we work
behind the scenes or by your side to ensure your clients receive sound advice while
enhancing the personal relationships that you’ve worked so hard to build.
To learn more about how we can help you help your clients, call us
at (913) 319-0317 or visit us at www.fciadvisors.com.
5901 College Boulevard, Suite 100 • Overland Park, Kansas 66211 • 913.319.0300
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Bankruptcy Law
Advice to Incur Debt: How to Talk to a Client About Buying That Car
Before Bankruptcy
By Jeffrey A. Deines & Shane J. McCall, Lentz Clark Deines, PA

F

McCall

Jeffrey A. Deines is a partner at Lentz Clark
Deines PA and focuses on representing debtors
and other parties in bankruptcy, insolvency, reorganization, receivership and workout matters.
He is Board Certified in business bankruptcy
law by the American Board of Certification,
and is a member of the American Bankruptcy
Institute. Jeff has been listed as Rising Star for
2010 by Super Lawyers and has been listed in
the Kansas City Business Journal as Best of
the Bar in bankruptcy for 2010. In addition to
representing clients, Mr. Deines has authored
numerous articles and publications on bankruptcy topics, and has served as a member of the
Kansas Bankruptcy Bench-Bar Committee. He
received his undergraduate degree in Business
Administration from the University of Kansas,
and his law degree from Loyola Law School of
Los Angeles.
Shane J. McCall is an associate at Lentz Clark
Deines PA and has worked there since the summer of 2009. He has dealt with debtor and creditor issues throughout his career. Mr. McCall received his undergraduate and law degrees from
the University of Kansas. While in law school,
he served on the Kansas Law Review as the
symposium editor, was a member of the Moot
Court Council, and was elected to the Order of
the Coif. Mr. McCall also served as an intern
for the Honorable Dale L. Somers of the United
States Bankruptcy Court for the District of Kansas and was recognized with the 2010 Medal
of Excellence from the American Bankruptcy
Institute in recognition of his class work and research in the field of bankruptcy.
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or those steadfast readers of the Bankruptcy column in the Johnson County
BarLetter, you may remember our 2010 column about what it means to be a debt relief
agency. Since this topic is so crucial for
those attorneys who want to practice in the
bankruptcy realm, we are bringing you some
additional nuance about what advice a bankruptcy attorney can offer to his or her client.
The restrictions on what a bankruptcy attorney can say to a client matter because they
have the potential to alter fundamentally the
attorney-client relationship. This column,
then, attempts to examine the issue of what
advice a bankruptcy attorney can offer to a
client versus what advice might be restricted
by the Bankruptcy Code.
In that earlier column, we noted that, under Bankruptcy Code § 526(a)(4) attorneys
cannot advise a client to incur debt “in contemplation” of filing for bankruptcy. The Supreme Court noted, in the Milavetz, Gallop,
& Milavetz, PA v. United States case, that an
attorney could advise a client to incur debt
if the primary reason for doing so is not in
contemplation of filing bankruptcy, but rather
to get better interest rates, enhance financial
prospects, or to pay for costs need to support
the debtor. In other words, it is ok to advise
a client to incur debt prior to bankruptcy if
there is a valid purpose other than the impending filing. It is not ok to advise a client
“to ‘load up’ on debt with the expectation of
obtaining its discharge.”
The Supreme Court has left unresolved
what these valid purposes might be, but another Supreme Court case presents the option of what a valid purpose for incurring
debt might look like. In Ransom v. FIA Card
Services, N.A., the Supreme Court held that
an above-median debtor who does not make
loan or lease payments on a car may not take a
deduction for car ownership under the means
test. The Court interpreted what expenses
under the IRS National Standards and Local
Standards are “applicable,” as that word is
used in Bankruptcy Code § 707(b). Adding

vise a debtor when it comes to incurring debt.
It is wise for the bankruptcy attorney to tread
carefully in this area.

Qu

Deines

together Ransom and Milavetz, one question
that arises is whether an attorney can advise
a debtor to incur a car loan that will have the
side benefit of letting the debtor claim the vehicle ownership expense on the mean test.
In answering that question, it is interesting to note that the Milavetz opinion favorably cites a Fifth Circuit opinion, Hersh v.
U.S., that also interpreted § 526(a)(4). The
Hersh court, in part, held that § 526(a)(4) was
enacted to prevent abuse of the bankruptcy
system so that attorneys would not encourage
debtors to load up on debt so they could avoid
chapter 13 bankruptcy. Therefore, one must
ask if advising a debtor to incur a car loan and
be able to claim the car ownership expense
would be prohibited in chapter 7 because it
would let the debtor avoid chapter 13, but
might be ok in the chapter 13 context because
the debtor plans on paying off debts to creditors. In the chapter 13 context, the abovemedian debtor would be trying to claim more
allowable expenses in order to reduce his
disposable monthly income and therefore pay
less money to creditors.
If encouraging a debtor to incur a car loan
in order to qualify for lower payments in a
chapter 13 is allowable, it seems that incurring other secured debt might be allowable as
well. What about getting a loan for a boat
or motorcycle? Other expense categories for
an above-median debtor’s mean test include
term life insurance payments for the debtor
and charitable contributions. Can an attorney
advise a debtor to incur these kinds of expenses in order to reach a lower disposable
monthly income amount on the means test,
while not running afoul of § 526(a)(4)?
Other scenarios also raise the question of
what advice is permissible under § 526(a)(4).
The crux of the issue seems to be whether the
debtor incurs to debt in order to discharge
it. Advice to secure any secured debt, then,
would seem to be permissible advice because
secured debts are not discharged in bankruptcy. So too with various nondischargeable debts listed in § 523 of the Bankruptcy
Code. Since these are not discharged in bankruptcy, a debtor who incurs this kind of debt
on the eve of bankruptcy would not seem to
be working an abuse on the system. For instance, incurring student loan debt, since it is
nondischargeable, would not be loading up
on debt in order to discharge it, so it would
seem that a bankruptcy attorney could advise
a client to incur that kind of debt.
There are still many areas of ambiguity
regarding what a debtor’s attorney may ad-

Since 1963

8001 Conser, Suite 200
Overland Park, Kansas 66204
www.kcreporters.com

(913) 262-0100
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Employment Law Update

					
Supreme Court Expands Employment Retaliation Claims
By Joe Colantuono, Colantuono Bjerg Guinn, LLC

O

n January
24, 2011,
the United States
Supreme Court expanded the scope of
retaliation claims
under Title VII
of the 1964 Civil
Rights Act.
In
Thompson v. North
American Stainless
L.P., the Supreme
Court concluded that the retaliation prohibition of Title VII protected the fiancé of an
employee who complained about discrimination. In Thompson, Miriam Regalado filed
a sex discrimination charge with the Equal
Employment Opportunity Commission. Regalado was engaged to her co-worker, Eric
Thompson. Three weeks after learning of
Regalado’s complaint, North American fired
Thompson. Thompson filed a retaliation
claim alleging that the company fired him to
retaliate against his fiancée.
The Court’s opinion focused first on
whether Thompson’s firing was unlawful retaliation. The Court found that Title VII prohibits any employer action that “well might
dissuade a reasonable worker from making or
supporting a charge of discrimination.” The
Court addressed a second step in the analysis
– whether the fiancé who had not filed a complaint or engaged in protected activity was a
person “claiming to be aggrieved” under Title
VII. The Court held that Congress intended
the term “person aggrieved” to include more
than Regalado, the person who was subjected
to the original discrimination, and that individuals who did not complain or participate
in protected activity also were protected. Because “the purpose of Title VII is to protect
employees from their employers’ unlawful
actions,” Thompson was within the “zone
of interests” that Title VII was designed to
protect. The Supreme Court noted that firing
Regalado’s fiancé “was the unlawful act by
which the employer punished [Regalado].”
As a result, Thompson was protected by Title VII and could sue North American even
though he did not file a complaint on behalf
of Regalado or engage in other protected activity.
The Court refused to create a rule limiting third-party retaliation to specific relationships. It explained that “firing a close family
member will almost always meet the standard, while inflicting a milder reprisal on a
mere acquaintance will almost never do so.”
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BONUS PAY IS NOT “WAGES” FOR A
TAX PREPARER

MORTGAGE LOAN OFFICERS ENTITLED TO OVERTIME

On January 12, the Seventh Circuit Court
of Appeals dismissed a wage claim filed by an
H&R Block tax preparer in Thomas v. H&R
Block Eastern Enterprises, Inc. The plaintiff
had been paid her hourly wage as a tax preparer, but contended a bonus due at the end
of the tax season was a wage under Indiana’s
Wage Payment Statute, and that it had not
been paid within the 10-day deadline specified by state statute. The Seventh Circuit disagreed, concluding that the plaintiff's bonus
compensation was not a wage. The bonus
was not a wage because payment of the bonus was dependent on collections, and collections were based in part on the work of others
and were not directly related to the amount of
time that the plaintiff worked.
The Thomas ruling is not likely to be followed in Kansas because K.S.A. 44-313(c)
defines wages as “compensation for labor or
services rendered by an employee, whether
the amount is determined on a time, task,
piece, commission or other basis less authorized withholding and deductions.” The Missouri final pay statute, R.S.Mo. 290.110, does
not define wages but states that the statute
does not cover “an employee whose remuneration for work is based primarily on commissions and whose duties include collection
of accounts, care of a stock or merchandise
and similar activities and where an audit is
necessary or customary in order to determine
the net amount due.”

The Department of Labor treats mortgage
loan officers as “non-exempt” employees who
are entitled to overtime pay under the Fair
Labor Standards Act based on a 2010 administrative interpretation of DOL regulations.
The DOL interpretation applies to mortgage
loan officers who work in a traditional office,
and those who occasionally work at home.
DOL administrative interpretations are not
binding precedent in a court action but they
are given deference in court. The Mortgage
Bankers Association filed suit on January 12,
2011 challenging the DOL interpretation that
mortgage loan officers are entitled to overtime pay. The Mortgage Bankers Association
argues that the “administrative exemption”
from overtime pay under the FLSA applies to
mortgage loan officers. The DOL interpretation was issued in 2010, and departed from
DOL opinion letters issued in 2001 and 2006
that concluded that mortgage loan officers
were exempt from the FLSA’s overtime requirements. The Mortgage Bankers Association’s complaint contends that the 2010 DOL
interpretation should be invalidated because
it was issued without following the necessary notice and rulemaking procedures, and
conflicts with existing DOL regulations. The
Mortgage Bankers Association filed a motion
for summary judgment on the same day it
filed its complaint.

NLBR PROPOSES NOTICE FOR EMPLOYERS TO POST
The National Labor Relations Board has
proposed a new rule that would require workplace notices summarizing employee rights
under the National Labor Relations Act. The
proposed rule would apply to both union and
non-union employers. The proposed notice
would inform employees of their right to:
• Organize a union to negotiate wages and
hours.
• Form, join, or assist a union.
• Discuss the terms of their employment
and union organizing with co-workers.
• Coordinate with co-workers to improve
working conditions.
• Strike or picket.
If the rule is adopted, employers will be
required to post the notice in conspicuous
places, and to notify employees on the company intranet or internet site.

Joseph R. Colantuono is a member of Colantuono Bjerg Guinn, LLC in Overland Park,
Kansas, where he practices in the areas of
business litigation, and Title VII, ADA, ADEA,
FMLA, wage/hour and non-compete claims.
Joe received his juris doctor from the University
Nebraska College of Law, and he is a member
of the Ethics and Grievance Committee of the
Johnson County Bar Association.

Lawyer Marketing

					
Design Your Client Agreement as a Legal & Marketing Contract

C

ontracts have different effects on
prospects. The more familiar people are with lawyers, the less intimidated
they may be by your agreement. The less
familiar they are with lawyers and retention agreements, the more your contract
may give them heartburn.
Don’t underestimate the importance of
your agreement as both a legal document and
a marketing document. Because if prospects
aren’t comfortable with it, they may not sign
it -- and all your prior marketing efforts have
been for naught. You want prospects to perceive your agreement as the logical next step
in the process, not as a cement wall that stops
them in their tracks.
Regardless of whether you use a contract,
letter of understanding, or engagement letter, make sure its quality is equal to your best
work. Because, often, your agreement is the
first example of your work that your prospect
sees.

MAKE SURE YOUR CLIENT
AGREEMENT IS...
-- Easy to understand. When prospects don’t
understand what they’re reading, their skepticism increases. You enjoy a much higher
level of credibility when prospects clearly
understand what you ask them to sign. Include legal terms when you must, but also
help your prospect by defining those terms
in plain English. Certainly, your agreement
must be legally sufficient, but be careful not
to go overboard with minute details unless
you have a compelling reason for doing so.
-- Easy to read. Don’t use small print because
it creates the impression that you’re hiding
something. Prospects feel more comfortable
when the print is large and fonts are easy
to read. A one-page agreement of fine print
arouses much more suspicion than a threepage agreement where the type is big and
easy to read.
-- Crisp and clean. If you have a sharp, clean
agreement, prospects expect the work you do
on their behalf will also be sharp and clean.
A smudged agreement or a poor photocopy
reflects poorly on you. Print a new, clean laser
copy for each client. To make the agreement
appear more personal, type the client’s name
and address into each agreement, rather than
just filling in the blanks.
-- Appealing to the eye. Take special care to
make your agreement pleasing to the eye.
Leave adequate margins around the page. Insert white space between paragraphs. Keep

By Trey Ryder
paragraphs relatively short. If a paragraph
is over 6 lines or so in length, divide it into
two paragraphs because short paragraphs are
more inviting than long paragraphs.
YOUR AGREEMENT’s CONTENT
-- Word your agreement so its tone is consistent with the tone you use in conversation.
A client once told me my agreement “didn’t
sound like me”. That was the first time I realized that agreements could and should sound
like the person they represent.
-- When possible, describe negatives in a
positive light. If your agreement contains
things your prospect might perceive in a
negative way, explain why you include those
terms. For example, in my engagement letter, I specify that I do not provide certain routine secretarial services. First, I explain this
is done for greater efficiency. Second, I offer
to help my clients find someone to perform
these functions, if they don’t want to handle
this work in house. And third, I offer the secretarial services I use at cost so they can use
the same people I have come to depend on, if
they wish.
-- Avoid complex agreements for simple matters, when possible. Several years ago I hired
an out-of-state lawyer. During the hiring process, I interviewed several lawyers over the
telephone. One lawyer sent me a 12-page
double-spaced agreement. My immediate
conclusion was that this lawyer was my adversary rather than my ally. Another lawyer
I spoke with -- and the one I hired -- said he
would draft a brief letter of understanding. In
two paragraphs, he said everything that needed to be said. I signed and returned the letter
with my check. And he did an excellent job.
-- Proofread every word from beginning to
end. I’ve seen many lawyers’ agreements
with words left out, misspellings, and so on.

Remember: Your agreement should represent
your best work. A mistake in your contract reflects poorly on you. Make sure you’re proud
of your agreement. Look it over carefully
several times.
WHEN REFERRING TO YOUR
CONTRACT...
-- Call it an agreement. The word agreement
emphasizes that your contract reflects how
you and your client have agreed to work together and what both of you will do.
-- Point out that you wrote the agreement in
plain English so your prospect will understand every word.
-- Downplay your agreement’s complexity.
Describe your agreement as simple so you
start shaping your prospect’s perception even
before he sees it.
-- Call it your standard form agreement, implying that everyone routinely signs it without objection, almost as a formality.
-- If you offer an escape clause, emphasize
how easily your prospect can cancel the
agreement. Your prospect feels more at ease
when he knows how to get out from under
your contract.
When you use proven marketing principles
to create your client agreement, you help turn
a potential obstacle into a powerful, persuasive marketing piece. Plus, when your prospect reviews an agreement that’s easy to read
and understand, his fears melt away and your
credibility soars.
Trey Ryder is a marketing consultant specializing in education-based marketing for lawyers.
Visit him online at www.treyryder.com

Mediation services for
civil litigation.
E. Dudley Smith
Overland Park (913) 339‐6757
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Real Estate Law
Beware of Residential Real Estate Sales Contract & Disclosure Statement

I

t seems that
on occasion,
a friend or a relative selling or buying a home in Johnson County would
come up to me and
ask, being a real
estate attorney, if it
is okay to sign the
Residential
Real
Estate
Contract.
Many attorneys, not being real estate experts,
probably have received a similar inquiry.
A word of caution is being given -- the
standard real estate contract and forms being
used by brokers and realtors today are not
what many attorneys remember from many
years ago.
The real estate contract is not the only important and legally binding agreement to consider. After signing the contract and before the
real estate closing, there is the Seller’s Disclosure and Condition of Property Addendum
(Residential), which the seller and the buyer
are required to sign under the contract. And,
do not forget about the financing addendum.
The recent Kansas appellate cases on this
area of residential real estate law have raised
several issues, including the recent Stechschulte v. Jennings case (Kansas Court of Appeals, 222 P.2d 507, 2010). As a general rule,
unless prohibited by law, the written terms of
the real estate contract and disclosure statement are controlling.
In one case I handled, it was difficult to
explain to the buyer that the provisions in the
real estate contract are controlling, regardless
of what the realtors, relatives, friends, and
even other attorneys told her.
In this case, the buyer signed the standard real estate contract without the financing addendum, provided an earnest check
for $2,000, and did not close on the contract.
The contract gave the seller the option of accepting the earnest check of $2,000 or filing
a claim for actual damages (several thousand
dollars), in which the seller did. There was a
provision in the real estate contract that the
prevailing party would be entitled to attorney's fee and related expenses.
The buyer thought that the contract was
conginent on financing and that because she
did not obtain financing, the real estate contract would be terminated based upon the
seller accepting the earnest check. Fortunately, there was a fair settlement in the case.
This column includes a number of provisions set out in a typical real estate contract and seller’s disclosure statement that
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By Leonard Hall
every attorney should be familiar with before telling a friend or relative that it is
okay to sign the documents. A brief factual and legal summary of the recent Stechschulte case is set out later in this column.
Residential Real Estate Contract
In the Residential Real Estate Contract,
there are several relevant provisions to be
aware of:
“Items listed in the “Additional Inclusions” or Exclusions” below supersede the
Seller’s Disclosure and the pre-printed list
below. If there are no “Additional Inclusions
or Exclusions” listed, the Seller’s Disclosure
and the pre-printed list below govern what is
or is not include in the sale.” …
"1. PROPERTY. BUYER agrees to purchase
and SELLER agrees to sell the real property
and the improvement thereon....
“2. DISCLOSURE. This contract shall not
be effective until Seller completes and Buyer
& Seller have signed a Seller’s disclosure and
condition of property addendum and, if applicable, lead based paint addendum for the
property. Seller confirms information contained in the Seller’s Disclosure and Condition of Property Addendum is current as of
the “Effective date” of the Contract. Seller
shall advise Buyer of any substantial change
in the condition of the Property prior to Closing.” …
“Addenda. The following Addenda are attached hereto and are a part of this Contract.
… Agency Disclosure Addendum. … Seller’s Disclosure and Condition of Property
Add. …”
4. PURCHASE PRICE. The Purchase Price
for the Property is $xxxxxxxx.
a. Earnest Money in the form of a personal check of $xxxxxxxxxxx deposited with ________________ (title
company). ...
d. Balance of Purchase Price to be paid
in CERTIFIED FUNDS on or before
the Closing Date ... $xxxxxxxxxxx.
...
f. In the event of a cash sale, BUYER
shall provide written verification from
a depository of funds on deposit, within ___ days (5 days if left blank) which
together with the financing mentioned

above, if any, are sufficient to complete the Closing on this Contract.
“7. LIMITED HOME WARRANTY PLAN.
…. Home warranty plans may not cover preexisting conditions and are not a substitute
for inspections.
“8.
UTILTIIES/MAINTENANCE/CAUSALTY LOSS. …. 2) If Seller elects not to
repair or replace the damage done, or if the
damage is not minor, the Buyer may enforce
or cancel this Contract by written notice to
Seller within 10 days after receiving notice
of such damage to the Property; 3) If Buyer
elects to enforce this Contract, the Purchase
Price shall not be reduced and the Property
shall be conveyed in its existing conditions
at the time, provided Seller shall be responsible for paying the insurance deductible and
assign Seller’s fire and extended coverage
proceeds to Buyer at Closing. If Buyer and
Seller mutually agree upon the cost of repairs,
then Seller may pay the cost of those repairs.”
…
“13. PARTIES. …. Seller and Buyer agree
Broker shall not be responsible for the conduct of third parties providing specialized
services whether those services were arranged by Seller, Buyer, or Broker on behalf
of either.” …
“16. DEFAULTS AND REMEDIES. SELLER or BUYER shall be in default under this
Contract if either fails to comply with any
material covenant, agreement or obligation
within any time limits required by this Contract . . . .
b. If BUYER defaults, SELLER may
(i) specifically enforce this Contract
and recover damages suffered by
SELLER as a result of the delay in the
sale of the property;. . . .
…. If as a result of a default under
this Contract, either Seller or buyer
employs an attorney to enforce its
rights, the defaulting party shall, unless prohibited by law, reimburse the
non-defaulting party for all reasonable
attorney’s fees, court costs and other
legal expenses incurred by the nondefaulting party in connection with
the default.” …
“18. INSPECTIONS. …. Buyer acknowledges such inspections may not identify defiREAL ESTATE (Continued on page 11)

REAL ESTATE (Continued from page 10)

ciencies in inaccessible areas of the Property
and may be limited by weather conditions at
the time of inspection. …..The inspection
report must be delivered within the inspection period, or any treatment shall be at the
Buyer’s expense. …. C. WHAT IF BUYER
DOES NOT CONDUCT INSPECTION? If
Buyer does not conduct inspections Buyer
shall have waived any right to cancel or renegotiate this Contract pursuant to the inspection provisions. D. What IF BUYER DOES
NOT GIVE TIMELY NOTICE OF UNACCEPTABLE CONDITIONS? If Buyer conducts inspections but fails to notify Seller of
unacceptable conditions prior to the expiration of the Inspection Period, Buyer shall
have waived any right to cancel or renegotiate this Contract pursuant to these inspection
provisions. …
Seller’s Disclosure and Condition of
Property Addendum
“1. Notice to Seller. … Seller agrees to
disclose to Buyer all material defects, conditions and facts KNOWN TO SELLER which
may materially affect the value of the Property. …
“2. Notice to Buyer. This is a disclosure of
Seller’s knowledge of the Property as of the
date signed by Seller and is not a substitute

for any inspections or warranties that Buyer
may wish to obtain. It is not a warranty of
any kind of Seller or a warranty or representation by the Broker(s) or their licensees. …
(There is a long list of items, such as land,
infestation, structural items, roof, plumbing,
heating and air conditioning, electrical system, hazardous conditions, neighborhood information, and other matters.)
“… Seller does not intend this Disclosure
Statement to be a warranty or guarantee of
any kind. ….”
(Last page): “BUYER ACKNOWLEDGEMENT AND AGREEMENT
1.
I understand and agree that the
information in this form is limited to
information of which seller has actual
knowledge and Seller need only make
an honest effort at fully revealing the
information requested.
2.
This Property is being sold to
me without warranties or guaranties of
any kind by Seller, Broker(s) or agents
concerning the condition or value of
the property.
3.
I agree to verify any of the
above information, and any other important information provided by Seller
or Broker (….) by an independent investigation of my own. ….

4.
I hereby acknowledge neither
Seller nor Broker is an expert at detecting or repairing physical defects in
Property.
5.
I specifically represent there are
no important representations concerning the condition or value of Property
made by Seller or Broker on which I
am relying except as may be fully set
forth in writing and signed by them.”
(Underlined emphasis added.)
(Note: are you having second thoughts
about telling a friend or relative to sign
the real estate contract or seller’s disclosure statement without being really
involved in the sale? Read the underlined provisions again.)
Stechschulte Case
The last sentence in sub-section 5 in the
disclosure statement as underlined is the key
section that the Court of Appeals referred to
in the Stechschulte case.
A brief summary of the facts is interesting. The seller had numerous water leakage
problems since he built the home in 1998. In
2002, a window contractor caulked the windows as a temporary measure. Seller covered
up the extensive water damage. Seller listed
the house with an agent who is his fiancée and
REAL ESTATE (Continued on page 16)
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New Members
Neil C. Gosch

Matthew M. Merrill

Brown & Ruprecht, PC
911 Main Street, Suite 2300
Kansas City, MO 64105
(816) 292-7000; Fax: (816) 292-7050
Email: mmerrill@brlawkc.com
Law School:
University of Kansas
Yr. Graduated:
1998

Michael S. Meyer

Sanders Warren & Russell LLP
9401 Indian Creek Parkway, Suite 1250
Overland Park, KS 66210
(913) 234-6100; Fax: (913) 234-6199
Email: n.gosch@swrllp.com
Law School:
UMKC
Yr. Graduated:
2009

Paula L. Brown

Patrick J. Mack

The Mdivani Law Firm
7007 College Boulevard, Suite 460
Overland Park, KS 66211
(913) 317-6200; Fax: (913) 317-6202
Email: pmack@uslegalimmigration.com
Law School:
Creighton University
Yr. Graduated:
2010

Melody R. Dickson

Sanders Warren & Russell LLP
9401 Indian Creek Parkway, Suite 1250
Overland Park, KS 66210
(913) 234-6100; Fax: (913) 234-6199
Email: p.brown@swrllp.com
Law School:
UMKC
Yr. Graduated:
1996

Ashley E. Robinson

Jeremiah R. Jones

South & Associates, P.C.
6363 College Boulevard, Suite 100
Overland Park, KS 66211
(913) 663-7600; Fax: (913) 663-7899
Email: jeremiah.jones@southlaw.com
Law School:
University of Kansas
Yr. Graduated:
2002

Erica A. Stief

Lentz Clark Deines PA
9260 Glenwood
Overland Park, KS 66212
(913) 648-0600; Fax: (913) 648-0664
Email: arobinson@lcdlaw.com
Law School:
UMKC
Yr. Graduated:
2008

Shane McCall

Ross A. Boden

Gates, Shields & Ferguson, P.A.
10990 Quivira, Suite 200
Overland Park, KS 66210
(913) 661-0222; Fax: (913) 491-6398
Email: rboden@gsflegal.com
Law School:
University of Kansas
Yr. Graduated:
2010

Sara L. Pfeiffer

Lentz Clark Deines PA
9260 Glenwood
Overland Park, KS 66212
(913) 648-0600; Fax: (913) 648-0664
Email: smccall@lcdlaw.com
Law School:
University of Kansas
Yr. Graduated:
2010

Ryan C. Hudson

David R. Schapker

Cathy Mulvaney

Ryan L. White

Keith C. Henderson

Lillian D. Michaels

Renee C. Leeds-McDaniel

Berkowitz Oliver Williams Shaw &
Eisenbrandt LLP
2600 Grand Boulevard, Suite 1200
Kansas City, MO 64108
(816) 561-7007; Fax: (816)561-1888
Email: rhudson@bowse-law.com
Law School:
University of Kansas
Yr. Graduated: 2005

Evans & Mullinix, P.A.
7225 Renner Road, Suite 200
Shawnee, KS 66217
(913) 962-8700; Fax: (913) 962-8701
Email: drs@evans-mullinix.com
Law School:
University of Kansas
Yr. Graduated:
2010

Jimmy E. Allen, Jr.

Evans & Mullinix, P.A.
7225 Renner Road, Suite 200
Shawnee, KS 66217
(913) 962-8700; Fax: (913) 962-8702
Email: rwhite@evans-mullinix.com
Law School:
UMKC
Yr. Graduated:
2009

Law Office of John H. Thompson
12980 Metcalf Avenue, Suite 100
Overland Park, KS 66213
(913) 907-2919; Fax: (913) 851-3110
Email: allenj50@nationwide.com
Law School:
Notre Dame
Yr. Graduated:
1997

Lauren Conard Young

106 S. Cherry
Olathe, KS 66061
(913) 782-2288; Fax: (913) 782-4604
Email: laurenconard85@gmail.com
Law School:
Washburn
Yr. Graduated:
2009
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City of Overland Park
Municipal Court
12400 Foster
Overland Park, KS 66213
(913) 327-6703; Fax: (913) 327-5790
Email: lillian.michaels@opkansas.org
Law School:
Chicago Kent
Yr. Graduated:
1993

Waldeck, Matteuzzi & Sloan, P.C.
11181 Overbrook Road, Suite 200
Leawood, KS 66211
(913) 253-2500; Fax: (913) 253-2501
Email: mmeyer@wmskc.com
Law School:
UMKC
Yr. Graduated:
2009
Waldeck, Matteuzzi & Sloan, P.C.
11181 Overbrook Road, Suite 200
Leawood, KS 66211
(913) 253-2500; Fax: (913) 253-2501
Email: mdickson@wmskc.com
Law School:
UMKC
Yr. Graduated:
2009
Johnson County District Attorney’s Office
100 N. Kansas Avenue, P. O. Box 728
Olathe, KS 66051
(913) 715-3000
Email: erica.stief@jocogov.org
Law School:
UMKC
Yr. Graduated:
2010
Johnson County District Attorney’s Office
100 N. Kansas Avenue, P. O. Box 728
Olathe, KS 66051
(913) 715-3058; Fax: (913) 715-3050
Email: sara.pfeiffer@jocogov.org
Law School:
University of Kansas
Yr. Graduated:
2009
Johnson County District Attorney’s Office
100 N. Kansas Avenue, P. O. Box 728
Olathe, KS 66051
(913) 715-3148
Email: cathy.mulvaney@jocogov.org
Law School:
University of Kansas
Yr. Graduated:
2009
Johnson County District Attorney’s Office
100 N. Kansas Avenue, P. O. Box 728
Olathe, KS 66051
(913) 715-3087; Fax: (913) 715-3050
Email: keith.henderson@jocogov.org
Law School:
University of Kansas
Yr. Graduated:
2005
South & Associates, P.C.
6363 College Boulevard, Suite 100
Overland Park, KS 66211
(913) 663-7600; Fax: (913) 663-7899
Email: renee.leeds-mcdaniel@southlaw.com
Law School:
Washburn
Yr. Graduated:
2003

Darcy M. Demetre Hill

Neill, Terrill & Embree
11350 Tomahawk Creek Parkway, Suite 100
Leawood, KS 66211
(913) 814-8900; Fax: (913) 814-8999
Email: dhill@ntelaw.com
Law School:
Washburn
Yr. Graduated:
2008

Kevin W. Robinett

Adam & McDonald, P.A.
9300 W. 110th Street, Suite 470
Overland Park, KS 66210
(913) 647-0680; Fax: (913) 647-0671
Email: krobinett@mam-firm.com
Law School:
UMKC
Yr. Graduated:
2004

Marc N. Middleton

Fisher, Patterson, Sayler & Smith, L.L.P.
9393 W. 110th Street, Suite 300
Overland Park, KS 66210
(913) 339-6757; Fax: (913) 339-6187
Email: mmiddleton@fisherpatterson.com
Law School:
University of Missouri
Yr. Graduated:
2007

Court T. Kennedy

Steven H. Mustoe

Mustoe Law Firm, LLC
5100 W. 95th Street, Suite 260
Prairie Village, KS 66207
(913) 440-0004; Fax: (913) 341-2293
Email: smustoe@mustoelawfirm.com
Law School:
University of Missouri
Yr. Graduated:
1985

Patrick R. Baird

Mustoe Law Firm, LLC
5100 W. 95th Street, Suite 260
Prairie Village, KS 66207
(913) 945-2805; Fax: (913) 945-2804
Email: pbaird@mustoelawfirm.com
Law School:
University of Missouri
Yr. Graduated:
2006

Kathleen O. Coode

Kansas Legal Services, Inc.
400 State Avenue, Suite 1015
Kansas City, KS 66101
(913) 621-0200; Fax: (913) 621-3817
Email: coodek@klsinc.org
Law School:
John Marshall Law
		
School
Yr. Graduated:
1997

Gates, Shields & Ferguson, PA
10990 Quivira, Suite 200
Overland Park, KS 66210
(913) 661-0222; Fax: (913) 491-6398
Email: ckennedy@gsflegal.com
Law School:
Washburn
Yr. Graduated:
2005

Kelly JH Clark

Stephen M. Johnson

Jeffrey A. Harris, Jr.

Johnson Law KC
P. O. Box 25281
Overland Park, KS 66213
(913) 707-9220; Fax: (913) 649-5581
Email: steve@johnsonlawkc.com
Law School:
University of Kansas
Yr. Graduated:
2009

Branden A. Bell

Bell Folsom, P.A.
100 E. Park, Suite 209
Olathe, KS 66061
(913) 815-1500
Email: branden.bell@bellfolsom.com
Law School:
University of Kansas
Yr. Graduated:
2005

Katherine L. O’Connor

Martin, Pringle, Oliver, Wallace
& Bauer, LLP
6900 College Boulevard, Suite 700
Overland Park, KS 66211
(913) 491-5500; Fax: (913) 491-3341
Email: kloconnor@martinpringle.com
Law School:
UMKC
Yr. Graduated:
2003

Martin, Pringle, Oliver, Wallace
& Bauer, LLP
6900 College Boulevard, Suite 700
Overland Park, KS 66211
(913) 491-5500; Fax: (913) 491-3341
Email: kjclark@martinpringle.com
8400 W. 131st Place, No. 813
Overland Park, KS 66213
(913) 485-5290
Email: jharrisjr913@aol.com
Law School:
Washburn University
Yr. Graduated:
2009

Judith A. Taylor

P. O. Box 2022
Olathe, KS 66051
(816) 585-5113
Law School:
Washburn University
Yr. Graduated:
2004

Midwest Special
Needs Trust
Formerly Missouri Family Trust

SPECIAL NEEDS TRUSTS
…. for persons with disabilities

A non-profit organization
in operation since 1991,
MSNT administers:
Third Party SNTs
Pooled Medicaid Payback Trusts

42 U.S.C. Section 1396p(d)(4)(C)
Reasonable Fees


Low Minimum Balance Requirement
For consultation or to request
trust documents call
Toll Free: 1-888-671-1069
mftbt@midwestspecialneedstrust.org
www.midwestspecialneedstrust.org

CRASH
FORENSICS.com
AIR BRAKE FAILURES
CRASH RECONSTRUCTION
EDR DOWNLOADS
MECHANICAL FAILURES
MAINTENANCE DEFECTS
MOUNTAIN GRADE CRASHES
TIRE FAILURES
TRUCKING COMPLIANCE
TRUCK DRIVING STANDARDS
TRUCK UNDERRIDE CRASHES
WHEEL & HUB FAILURES

JOHN C. GLENNON, Chtd.
LENEXA, KS
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Bulletin Board
Wallace, Saunders, Austin, Brown &
Enochs, Chartered of Overland Park is
pleased to announce that Paul M. Croker has
been elected Shareholder and Director of the
Firm.
Mr. Croker earned his
law degree from the The University of Kansas School of
Law in 2001. He is licensed
to practice law in Kansas and
Missouri and his practice focus is on general business,
commercial litigation, and civil
litigation.
The firm is also pleased
to announce the addition of
Brad J. Raple to its Wichita,
KS office.
Mr. Raple earned his law
degree from The University
of Kansas School of Law in
2006 and received his undergraduate degree from Wichita State University in 2003. His primary practice area will
be tort litigation.

2002. He will practice in the areas of personal injury and product liability.
Mr. Rowe is a 2006 University of Kansas School
of Law graduate who also
earned a B.S. in Business
Administration from KU
in 2003. At the firm, Mr.
Rowe’s practice areas will
include personal injury, products liability, and wrongful death.
Mark Schaffer has been
made a partner at the firm of
Frischer & Associates and
the firm will now be known
as Frischer & Schaffer. Mr.
Schaffer graduated in 1994
from the University of Hous-

ton Law Center where he obtained his J.D.
and M.B.A. Mr. Schaffer focuses his practice
on personal injury defense, insurance coverage, construction defect and railroad litigation.
BHC Rhodes is pleased
to announce that Larry Winn
has joined the company.
Winn recently retired from
the national law firm Polsinelli Shughart where he was
a senior partner. Winn will be
based in the Overland Park,
Kansas office but will be heavily involved
with customers and projects in both Dodge
City and Kansas City, Kansas offices.

Christopher Kurtz, Anthony Candelario,
Brian Russell, and Jeffrey Rowe have joined
Douthit Frets Rouse Gentile & Rhodes,
LLC, as associate attorneys.
Mr. Kurtz graduated
Magna Cum Laude from the
UMKC School of Law in
2009 and received his undergraduate degrees in Political
Science and Criminal Justice
& Criminology Magna Cum
Laude from Ball State University in 2006. He will practice in the areas of
business litigation and medical malpractice
defense.
Mr. Candelario is a 1999
graduate of The University of
Kansas School of Law and
received a B.S. in Business
Administration and a B.A. in
Economics from The University of Kansas in 1996. He
will practice in the areas of corporate and
general business law and stored value card
regulatory compliance.
Mr. Russell graduated
from the UMKC School of
Law in 2010. He received
his undergraduate degrees in
Psychology and English from
the University of Missouri in
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Calculated Risk or Bad Idea?
Padilla v. Kentucky dramatically
changes your duty. Didn’t advise
your client of the immigration
concequences?
Don’t take chances with
immigration law.

Immigration Counsel to Counsel
To learn more, including a view of
recent cases and rulings, call us or
visit our website.

Throughout the Midwest
913.385.9821
www.Sharma-Crawford.com
7208 W 80th Street, Suite 202 | Overland Park, KS 66204
The choice of a lawyer is an important decision and should not be based solely upon advertisements.

Address Changes
Kenneth J. Berra

Tiffany A. McFarland

David W. Hughes

John Wassberg

Randy D. Sims

Gregory A. Dean

Law Office of Thompson & Berra
12980 Metcalf, Suite 100
Overland Park, KS 66213
Office: (913) 814-0719; Direct: (913) 907-2919
Fax: (913) 851-311
8601 Ash Lane
Prairie Village, KS 66207
(913) 912-7298; Fax: (913) 912-7297

Mark W. McGrory

McDowell, Rice, Smith & Buchanan
605 W. 47th Street, Suite 350
Kansas City, MO 64112
(816) 753-5400; Fax: (816) 753-9996
Email: tmcfarland@mcdowellrice.com
Cerner Corporation
13725 W. 109th Street, Suite 101
Lenexa, KS 66215
(816) 201-2556; Fax: (816) 571-2556

Rouse Hendricks German May PC
1201 Walnut Street, 20th Floor
Kansas City, MO 64106
(816) 471-7700; Fax: (816) 471-2221
Email: markm@rhgm.com

Trina A. Nudson

Arthur K. Shaffer

Clarence R. Wietharn

Intellectual Property Center, LLC
7101 College Boulevard, Suite 1520
Overland Park, KS 66211
(913) 345-0900; Fax: (913) 345-0903

Nathan T. Jackson

Miller Law Firm, P.A.
9270 Glenwood, Suite C
Overland Park, KS 66212
(913) 912-7070; Fax: (913) 912-7182

Robert J. Watson

6721 Santa Fe Drive
Overland Park, KS 66204
(913) 831-2700
Email: rjw@kc.rr.com

Benjamin J. Neill
Linda A. Terrill
Edward E. Embree

Neill, Terrill & Embree
11350 Tomahawk Creek Parkway, Suite 100
Leawood, KS 66211

Christopher J. Zarda

Waldeck, Matteuzzi & Sloan, P.C.
11181 Overbrook Road, Suite 200
Leawood, KS 66211
(913) 253-2500; Fax: (913) 253-2501
Email: czarda@wmskc.com

Teresa M. Meagher

Law Office of Theresa M. Meagher
8717 W. 110th Street, Suite 440
Overland Park, KS 66210
(913) 649-1747; Fax: (913) 649-7751

Sharon L. Stolte

Stinson Morrison Hecker LLP
1201 Walnut Street, Suite 2900
Kansas City, MO 64106
(913) 344-8009; Fax: (816) 412-9325

My Child Advocate, PA
313 N. Chestnut
Olathe, KS 66061
(913) 829-8838; Fax: (913) 829-8858
Law Offices of Clarence R. Wietharn Chartered
5330 College Boulevard
Overland Park, KS 66211
(913) 322-7765; Fax: (816) 817-0005
Email: crwietharn@gmail.com

Stacey L. Janssen

Johnston, Ballweg & Modrcin, L.C.
9393 W. 110th Street, Suite 450
Overland Park, KS 66210
(913) 491-6900; Fax: (913) 491-4930
Email: dhughes@jbtlawkc.com
Johnston, Ballweg & Modrcin, L.C.
9393 W. 110th Street, Suite 450
Overland Park, KS 66210
(913) 491-6900; Fax: (913) 491-4930
Email: gdean@jbtlawkc.com

Keith Wellman

Wellman Law LLC
9393 W. 100th Street, Suite 500
Overland Park, KS 66210
(785) 550-0381
Email: keith@wellmanlaw.com

Mark D. Hagen

Hagen Law Offices
10801 Mastin Boulevard, Suite 110
Overland Park, KS 66210
(913) 236-9696; Fax: (913) 236-9797

Law Office of Stacey Janssen, P.A.
4601 College Boulevard, Suite 110
Overland Park, KS 66211
(913) 948-5950; Fax: (913) 451-3250
Email: stacey@staceyjanssenlaw.com

Diane A. Nygaard, P.A.

Katie Moore

James T. Wiglesworth

Kansas City, Missouri School District
Legal Services Department
1211 McGee Street, Suite 1103
Kansas City, MO 64106
(816) 418-7530; Fax: (816) 418-7411
Email: kmoore@kcmsd.net

Matthew Warren

Global Guns & Hunting, Inc.
15765 S. Keeler Street
Olathe, KS 66062
(913) 322-8414; Fax: (913) 322-8418
Email: matt.warren@ombguns.com

Leonard R. Frischer

Mark B. Schaffer
Tracey D. Johnson
Frischer & Schaffer, Chtd.
12980 Foster, Suite 370
Overland Park, KS 66213
(913) 345-0100; Fax: (913) 345-1802

Robert E. Johnston
Ernest C. Ballweg
William M. Modrcin
William M. Tuley

Johnston, Ballweg & Modrcin, L.C.
9393 W. 110th Street, Suite 450
Overland Park, KS 66210
(913) 491-6900; Fax: (913) 491-4930

The Nygaard Law Firm
117 W. 20th Street, Suite 201
Kansas City, MO 64108
(816) 531-3100; Fax: (816) 531-3600
5637 Cherokee Circle
Shawnee Mission, KS 66205
(913) 831-2311
Email: tim@jtwiglesworth.com

Katie McClaflin

Law Office of Katie McClaflin, LLC
201 E. Loula, Suite 108
Olathe, KS 66061
(913) 254-7600; Fax: (913) 254-7602
Email: katie@kmcclaflinlaw.com

Hon. Karen Arnold-Burger

Kansas Court of Appeals
Kansas Judicial Center
301 SW 10th Avenue, Room 278
Topeka, KS 66612
(785) 296-6184
Email: Arnold-BurgerK@kscourts.org

Norman E. Beal
Cheryl L. Reinhardt

Beal & Reinhardt LLC
9120 W 135th Street, Suite 204
Overland Park, KS 66221
(913) 948-9895
Email: nbeal@brlawllc.com
clr@brlawllc.com
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REAL ESTATE (Continued from page 11)

later married her. Seller wrote in the disclosure statement that “several windows leaked
after construction; full warranty repairs were
performed and correction is complete.”
The buyer had a professional inspection
done of the house, which revealed no water
damage issue and closed on the house. A
month after the closing and after a heavy
rain storm, the buyer found extensive water
infiltration, including a pool of water in the
basement and water running down a number
of places in the house. A later more detailed
inspection revealed extensive hidden water
damage and a high mold level. Seller refused
to rescind the real estate contract as the proceeds were used to purchase another house.
Honorable J. Charles Droege granted
summary judgment on several issues in favor of the seller and his broker. The Court
of Appeals reversed the judgment in favor of
the buyer but upheld the summary judgment
rendered in favor of the broker.
In one key statement, the Court of Appeals stated:
“However, we have determined that
although the language of the acknowledgment does not preclude the Stechschultes (buyer) from relying upon Jennings’s (seller) written representation in
the disclosure, it does not preclude their
reliance on any alleged representation
made by Golson (agent), since any such
representation were not in writing and
signed by Golson.”
It appears that sub-section 5 of the disclosure statement required that the buyer could
rely only upon the written representation
made by the seller or broker, but not any oral
representation. The broker and agent, who
happened to be the wife of the seller, and the
real estate company having the deep pocket
in this case, are not liable.
There are other issues that are not covered
in the Stechschulte case. The original professional inspection of the house revealed no
water damage, but a later detailed inspection
by another company did. Home warranty
plans do not covered pre-existing conditions.
The disclosure statement is intended not to be
a warranty of any kind by the seller nor warranty or representation by the broker. What
are the contractual protections for the buyer?
There is the critical matter in the wording for attorney fees. Since the broker is the
prevailing party, is the broker entitled to reimbursement of attorney fees and court costs
from the buyer?
Beware of the residential real estate contract and disclosure statement. It may be wise
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to refer the matter to a good real estate attorney.
Leonard Hall has practiced for over 30 years and
specializes in business law, real estate law, real
estate contract, condemnation, probate, Medicaid plans, estate planning, wills and other related
areas. He can be reached at legalhall@aol.com.

Save the Date!
2011 JCBA

Golf Tournament
September 29th
Falcon Ridge
Golf Course

Kansas City
Real Estate
e
Relax, one call to th p
u
Steve Kornspan Gro
and it’s done!
solution to your clients toughest
W e’reandthemost
challenging real estate issues

aDivorce, Probate or Distressed Property
aHome Prep, Repairs & Staging
aEstate Sales, Auctions, Moving
aVacant Property Management
aSelling or Buying Your Home

When Experience Matters
The

STEVE

KORNSPAN

Associate Broker KS & MO
ABR, CDPE, GRI, SRES

GROUP

913-871-4148

Steve@SteveKornspan.com

See the KC Market Trends at KCRealEstateReport.com

Law Library
New Acquisitions
Choosing a Domestic Jurisdiction for a
Long-term Trust
Richard W. Nenno
Tax Management Portfolios
KF 6289 .A1 T35 no.867
Domestic Asset Protection Trusts
Richard W. Nenno and John E. Sullivan, III.
Tax Management Portfolios
KF 6289 .A1 T35 no.868
Domestic Violence, Abuse, and Child Custody:
Legal Strategies and Policy Issues
Edited by Mo Therese Hannah and
Barry Goldstein
Civic Research Institute
KF 9320 .D65 2010
Fair Labor Standards Act
Ellen C. Kearns, Editor-in-Chief
2 Vols.
BNA Books
KF 3484.581938 .A2 2010

and previously as a Johnson County Bar Association representative from 1994 to 1996.

GPO Access Being Phased Out for
New Service

Law Library Statistics 2010

GPO Access, a service of the U.S. Government Printing Office, has provided free electronic access to large number of important information products produced by the Federal
Government for more than 15 years. The new
service, FDsys (Federal Digital System) will
enhance search capabilities as well as the use
of digital certificate to authenticate digital
documents. http://www.gpo.gov/fdsys/

Patron door count
Daily average
Attorney reference questions
Circulation to attorneys
Public reference questions
Photocopy assistance
Photocopies made

31,028
124
4,900
1,940
6,800
5,200
58,621

Law Professors Awarded $2.5 Million in
Suit Against Publisher
In a defamation action against West Publishing Co. in U.S. District Court, law professors
David Rudovsky and Leonard N. Sosnov
claimed that an annual update of their Pennsylvania treatise was published without their
input but used their names as authors. They
claimed the update containing only three new
cases thereby damaging their reputations.

New Kansas Internet Links
Kansas Legislature:
http://kslegislature.org/li/
Kansas Statutes:
http://kslegislature.org/li/statute/

Tax Planning Patents
Michael B. Lang and William A. Drennan
Tax Management Portfolios
KF 3484.581938 .A2 2010

Law Library News
New Westlaw content has been added to the
library’s Westlaw plan
AmJur Pleading and Practice Forms
AmJur Legal Forms
Kansas Briefs
AmJur Proof of Facts & Trials
Federal Practice and Procedure
West’s Federal Forms
Many Other Federal Materials
AmJur 2d
Causes of Action

Specializing in immigration matters for
employers and individual clients:
Business Visas (immigrant and non-immigrant)
I-9 Training & Audits
International Adoption
Family Immigration
Naturalization and Citizenship

Staff provides free Westlaw e-mail reference
service to assist attorneys
Library staff can e-mail up to five cases or
statutes per day per attorney at no charge
when a citation is provided. Just give us a call
(913) 715-4154!
New Library Trustee
Judge Sara Welch is replacing Judge Kathleen
Sloan on the library board of trustees. Judge
Sloan served on the board from 2007 to 2010

Law Office of Kathleen Harvey
Corporate Lakes on Metcalf
7011 West 121st Street, Ste. 102
Overland Park, KS 66209
Phone: (913) 491-6331 Fax: (913) 491-6318
E-mail: Kathleen@harveyimmigration.com
Web: www.harveyimmigration.net
the BarLetter
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CLE Calendar
Law Library
Missing Items
During regular business hours,
patrons of the Johnson County Law
Library check out each item with the
assistance of a librarian. After hours,
the library is available only to members
of the bar who are current with their
library dues, and operates on an honor
system that requires each borrower to
record his or her name, the title of the
borrowed item, and the date on which
the borrowed item is to be returned.
The following items are missing
from the Johnson County Law Library.
Please check your offices, homes, and
motor vehicles for them.

Books:
• American Jurisprudence Pleadings
and Practice, Volume 1.
• Guide to Limited Liability
Companies, 6th Edition.
• Kansas Reports, Volume 68.
• The New Bankruptcy: Will It Work
For You?
• Practitioner’s Guide to Kansas
Family Law, Volume 1,
Chapters 4-6.
• Standard Traffic Ordinance for
Kansas Cities, Edition of 2004
• Wage-Hour Compliance.

Periodicals:
• Journal of the Kansas Bar
Association, Volumes 34 and 35.
• University of Kansas Law Review,
Volume 27.

CDs:
• How to Draft Effective Wills and
Trusts for Your Clients in Kansas.
(NBI, 8 CD-ROM set.)
• Letters for Divorce Lawyers:
Essential Communications for Clients,
Opposing Counsel, and Others.
(CD only is missing.)
• Personal Injury Forms: Discovery and
Settlement. (CD only is missing.)
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April 22, 2011
Advanced Issues In Parentage Cases
12:00-12:50 p.m. - 1.0 hour
Johnson County Administration Building

April 28, 2011
Trial Skills: Witness Examinations
12:00-12:50 p.m . - 1.0 hour
Johnson County Administration Building

May 26, 2011
Trial Skills: Objections &
Closing Arguments

12:00-12:50 p.m. - 1.0 hour
Johnson County Administration Building

June 1, 2011
Ethics 2011

1:30 - 3:10 p.m.
2.0 hours of Professional Responsibility Credit
Ritz Charles

June 28, 2011
Trial Skills: Appellate

12:00-1:40 p.m. - 2.0 hours
Johnson County Administration Building

June 30, 2011
Divorce 101 CLE

Watch for More Information Coming Soon!

Register Online
www.jocobar.org

Thank You Fellow Members of The
Johnson County Bar Association
For Your Referrals!

Patrick Brown

BA, MBA, CPA, JD, LLM (NYU-Tax)

Attorney at Law
Certified Public Accountant
Tax Litigation
Business Transactions
Large Esates
(913) 385-7200

Classifed Ads
Office Space
Complete law office to contribute in lieu of
rent to someone setting up an office within
the next six months in the south I-435 area.
Kyocera KM4050 copier, Pitney Bowes postage machine, Iwatsu phone system with 10
handsets, 4x8 granite conference table and
chairs, receptionist station with granite top, 4
lobby chairs, 3 Steelcase 8x8 cubicles, kitchen table and chairs, refrigerator, microwave,
book shelves and tables, wall art. See photos
at http://lph9.wordpress.com/. Call Paul at
913-451-7900 or email to paul@hentzenlaw.
com.
Office Space for Lease - New Opening: Historic Voigts Building, old downtown Overland
Park. One office available in fully renovated
historic building, 2 conference rooms, receptionist, dedicated space for legal assistant/
paralegal; kitchen, fax/copy room; excellent
opportunity for complementary practice area
to present tenants. Contact Tom Bath/Robb
Edmonds at 913-652-9800 or Bruce Mayfield
at 913-649-8494.
Office Space Available with another attorney – Across the street from the Johnson
County Courthouse at 115 South Kansas Avenue. Two offices available, kitchen, private
parking and reception area with an available
administrative assistant. Call Neal Fowles
(913) 780-6-9500.
Office Space Available. Two fully-furnished
offices are available in the Lerner Law Firm,
in the Southcreek Office Park, at 132nd and
Metcalf in Overland Park. Available immediately. Excellent location, and Class A
building, including all the amenities of a fullservice law firm. Please contact Mick Lerner
at (913) 897-5050 or mclerner@swbell.net.
Leawood Law Office has large, bright, freshly repainted, first floor, corner office with
large windows immediately available. Conveniently located near 79th and State Line
Road. Ample attorney and client parking.
Use of reception area, kitchen, conference
room and receptionist included. Other services available. Contact Bill Mayer at (913)
341-9595.
Law offices located in downtown Overland
Park in remodeled historic building, free parking, reception area, kitchen, conference room,
fax, scanner, copier, phones, voice mail, and
high speed internet access. The offices are in
walking distance of coffee shops, restaurants
and retail stores. Seventeen highly respected

attorneys in an office-sharing/networking arrangement. Contact Jim Shetlar at (913) 6483220.
Quality space in a historic property near Johnson County Courthouse. Will accommodate
two attorneys and assistant. Large conference
room, copier included. 108 E. Poplar, Olathe,
KS. Contact Trina Nudson (913) 829-8838.
Windmill Village Office Park, Bldg. 2, 7111
W. 98th Terrace, Suite 140, Overland Park,
KS 66212. Available now ($700) for a 12
x 16.5 corner office suite, ($600) for a 12 x
14 office suite, administrative assistant space
also available ($150) if desired. Amenities
include large conference room use, receptionist, incoming mail, package handling, kitchen
area, janitorial services, convenient and unallocated parking. Lanier copier/scan available
if needed and legal reference material as well.
Call Sherry (913) 385-7990, ext 310 or email
sherry@domesdvorak.com.
Office Space Available – Across the street
from the Johnson County Courthouse. 113
South Kansas Avenue. Self contained building, about 1300 square feet. Two offices,
conference room, reception area and kitchen.
Call Brad Manson (913) 498-8080.
Office space with lots of windows available with another attorney. Well located in
northern part of county. Includes reception,
conference room, file/admin room and use
of phone system. Beautiful office, reasonable rates. Fax, copier and internet available.
(913) 236-7202.
Office Space in College Boulevard/Metcalf
Corridor. Includes furnished office, support
staff, parking, 9th Floor of Commerce Plaza
I, immediately West of Overland Park Marriott. Contact Stephanie at (913) 498-1911
for more information.
Virtual office - Work from home but need a
nice conference room for client meetings?
Let’s talk. (913) 706-9336.
Single Office Space: Lenexa - near 87th &
I-435. $800/month includes client reception.
Also available: phone w/voice mail, fax,
copier, postage, Internet access, computer
research, and backups. Call Jeff Kincaid or
Terry Rees at (913) 888-9696.

Attorney Services
Need help with your accounting, billing, payroll, quarterly tax reporting, and managing
your business practices? With over 14 years
experience, I can manage all your business
needs while you focus on your law practice.
Proficient in Peachtree, TABS, QuickBooks,
and Excel. At year end, I can work with your
CPA to prepare your tax return, and minimize additional accounting expenses. Part
time work preferred. For more information,
please contact the bar office at 913-780-5460
or lcoffee@jocobar.org
Attorney with practice focused on IRS controversy and litigation. Experienced with
Audits, Installment Agreements, and OffersIn-Compromise. L.L.M. in Taxation from
U.M.K.C. Law School - 2001. Contact Mark
Zinn, (913) 563-7945 or mark@zinnlawfirm.
com
Experienced attorney with excellent work
history (both small and big firm), now an athome mom, seeks part-time work DRAFTING documents and/or pleadings, DOCUMENT REVIEW for document production
or otherwise, possibly COURT APPEARANCES. Flexible terms - on contract basis
or otherwise. Experience includes litigation,
wills/trusts, probate, and contracts. (913)
254-1728 or (913) 940-4521, wordsmith25@
juno.com
Qualified Domestic Relations Orders. Experienced attorney will assist you on a flat fee
basis with preparation and qualification of
QDROs. Contact Frank Taylor at (913) 7822350.
Former 8th Circuit Court of Appeals law
clerk with 15+ years civil litigation experience with two of Kansas City=s largest law
firms is available for appellate referrals or
consultation. Licensed in Kansas and Missouri. Contact Thomas Sheehan, The Sheehan Law Firm, at (913) 461-3648 or Sheehanlaw@kc.rr.com

For Sale
Moving Sale: Beautiful solid walnut 4 x 10'
executive conference table (previously from
Folgers Coffee Board of Director’s conference room) with 6 chairs; Secretarial desk;
Law Books C.J.S., etc; Miscellaneous furniture. 913-831-0410.
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Johnson County Bar Association

130 North Cherry, Ste. 202
Olathe, Kansas 66061
(913) 780-5460
FAX: (913) 780-5480
Website: www.jocobar.org

OFFICERS
President - Roger Stanton
President-Elect - Jason McClasky
Vice President - Timothy McCarthy
Secretary/Treasurer - Jay Heidrick
Executive Director - Linda Coffee

BOARD OF DIRECTORS
Past President
Christine Graham
Senior Lawyers Section President
Lawrence Ferree

Supporting Legal Professionals.
ADVANCING CAREERS.

Young Lawyers Section President
Adrienne Strecker
10th Judicial District Court Representative
Hon. Thomas Sutherland
Elected Director I
Lee Urban

Visit the JCBA Career Center, where we’re bringing Johnson County’s
legal professionals and top employers together. Recruit top talent,
find legal jobs and get connected.

Elected Director II
Donald Hymer

Visit the JCBA Career Center today!

Elected Director III
Keven O’Grady

www.jocobar.org/jobs

Appointed Directors
Christina Dunn
Katie McClaflin
PRSRT FIRST CLASS
U S POSTAGE

PAID
BOELTE HALL
66205
130 N. Cherry, Ste. 202
Olathe, KS 66061

CLE Director
Lori Maher

