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REPRESENTING CONSUMERS IN BANKRUPTCY-- A BASIC INTRODUCTION 
Jessica L. Newman 

 
 
I. INTRODUCTION 
  

As you are likely aware, bankruptcy filings have steadily increased each year 
since the Bankruptcy Abuse Prevention and Consumer Protection Act, more 
commonly referred to as “BAPCPA,” went into effect in October 2005.  The 
present levels of bankruptcy filings have exceeded the pre-reform numbers, due 
largely in part to the recession that began in 2008 and the wave of foreclosures 
that followed.  As filings continue to increase, so will the demand for attorneys 
who have the knowledge and skill to represent consumers in bankruptcy.  This 
outline introduces attorneys to the bankruptcy process from the debtor 
perspective and exposes attorneys to the basic concepts involved in consumer 
filings.  This is not a comprehensive guide and should not be treated as such, but 
rather is intended to be a starting point for an attorney who wishes to educate 
themselves on consumer bankruptcy. 

 
II. THE INITIAL CLIENT CONSULTATION 
  

When a potential client believes they need to file bankruptcy, they are oftentimes 
in a panic.  Many are in foreclosure or will be soon, have lost their job, have 
received severely reduced paychecks due to wage garnishment, and are on the 
losing end of an attempted negotiation of their unsecured debts.  It is important to 
give these potential clients reassurance in realistic terms.  The following is a non-
exhaustive list of points to discuss with a potential bankruptcy client. 

  
A. The Automatic Stay 

  
For many debtors, the automatic stay is the most satisfying aspect of 
bankruptcy protection.  Section 362 of the Bankruptcy Code provides that, 
upon the filing of a bankruptcy petition, all collection efforts by a creditor 
must stop -- garnishments, repossessions, lawsuits, letters, calls, etc.  It 
provides breathing room for them to get their financial house in order.  
Collection calls, lawsuits, repossessions, and garnishments often loom 
large in the daily life of a debtor, and the automatic stay provides the 
immediate relief they so desperately seek.   

  
B.  Available Exemptions and Property Retention 

  
A common concern among debtors is the amount and extent to which 
they can keep their property.  Bad information is rampant (thank you, 
Internet!) and a debtor may have a distorted view of the property they can 
retain after a bankruptcy is filed. 
  
Section 522 of the Code outlines the exemptions available to debtors 
under federal law and the values of the exemptions are adjusted for 
inflation every few years. A debtor can opt to use the exemptions provided 
for under their state's law if they so choose under Section 522(3).  The 
amounts listed in the Code are for a single debtor, so if a married couple 
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files a joint petition, the exemption amounts double.  Currently, a debtor 
may exempt the value of the following property under the Code: 
 

Residential Property (Real or Personal) $21,625.00 

Motor Vehicle $3,450.00 

Jewelry $1,450.00 

Household Goods $11,525.00 total/$550 in any 
particular item 

Aggregate interest in any property (the 
“wildcard” exemption) 

$10,825 total/$1,150 in any 
particular item 

Retirement funds in a 401K Completely Exempt 

 
State exemptions differ and should be reviewed to see if they will provide 
the debtor with more asset protection. 
  
For many debtors, the exemption amounts will protect any equity they 
have in their property.  In the event it does not, the debtor still has options 
to retain the property, such as paying the unexempt value to the Trustee 
in exchange for the Trustee's abandonment of the asset. 
  
It is very important that the debtors provide a copy of any and all 
Certificates of Title to any motor vehicles, boats, ATVs, and/or mobile 
homes they may own in order to verify that secured claims have been 
perfected.  An unperfected lien can be avoided by a trustee in bankruptcy, 
so ensuring that the available exemption will cover your client's equity is 
important to protect the asset.  Similarly, a debtor must provide a copy of 
any recorded mortgage(s), including home equity loans or lines of credit, 
secured by the home.   

  
C.   Pre-Filing Requirements 

  
Section 109 requires practically all debtors to complete a court-approved 
credit counseling course prior to filing a bankruptcy petition. Most 
companies that provide this course have made it available by telephone 
or online.  A list of the approved companies is available on the U.S. 
Trustee’s website: http://www.justice.gov/ust/eo/bapcpa/ccde/ 
cc_approved.htm. 
  
If a debtor wishes to file Chapter 7, the attorney’s fee must be paid in full 
prior to filing.  Once the petition is filed, the amount that remains due is 
treated as a debt just like any other, so the fee must be paid up front.  
However, in a Chapter 13, part or even all of the attorney's fee may be 
paid through the plan.1 
  

  

                                                 
1
The Eastern District of Kentucky recently adopted new local rules to provide for a “no look fee” of 

up to $3,500.00. The standard Chapter 13 form plan has been amended to reflect this change.   
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The debtor must produce copies of their pay stubs, bank statements, 
deeds, mortgages, notes, trusts for which the debtor is a beneficiary, the 
prior year’s tax returns (both state and federal), certificates of title, and 
any other documents regarding assets of the debtor. 

 
III. TREATMENT OF CLAIMS 
  

A.   Preparing a Chapter 13 Plan 
  

Section 1322 of the Bankruptcy Code outlines the contents of the plan.  
First, determine what the monthly payment should be.  Section 1322(a)(1) 
states the plan must provide for payment of “all or such portion of future 
earnings or other future income of the debtor” as is necessary for the 
execution of the plan.  In the Eastern District of Kentucky, a debtor must 
pay all their monthly disposable income shown on Schedule J2 into the 
plan unless the client can pay a smaller amount and pay 100 percent of 
all claims, including unsecured claims, which is rare.   
  
Once the monthly plan payment is calculated, determine if the debtor's 
secured claims can be satisfied out of this amount.  For most secured 
debt, the amount to be paid on the claim is set forth in Section 506(a).  
Most secured claims are paid the principal balance of the claim plus 
interest, or the retail value of the collateral, plus interest, whichever is less. 
If the secured claims cannot be satisfied with the monthly plan payment, 
review Schedule J with the debtor to make sure it accurately reflects their 
expenses.  Additionally, if the debtor is required to pay into a plan for 
thirty-six months, calculate to see if extending the length of the plan up to 
sixty months will satisfy the claims.  Another option is for the debtor to pay 
a portion of their annual tax return into the plan to increase the overall 
payment.  If the secured claims cannot be paid, even after tightening the 
monthly budget, extending the length of the plan, or paying in the tax 
return, the debtor should consider surrendering an encumbered asset. 
  
When determining how claims are to be paid through a plan, remember 
that claims of the same class must be treated the same under 1322(a)(3).  
This most often arises with regard to unsecured claims.  If a debtor has a 
large amount of unsecured debt, such as credit cards, medical bills, and 
student loans, those claims must receive equal pro rata treatment.  For 
example, if a debtor has student loan debt that is non-dischargeable,3 the 
Chapter 13 plan cannot provide for a separate monthly payment on that 
debt unless other unsecured debts receive the same pro rata payment. 
  

  

                                                 
2
 If your client intends to pay a secured claim through a Chapter 13 plan, that monthly payment 

should not be listed as an expense on Schedule J.  Conversely, if your client wishes to continue 
paying a claim directly to a creditor, such as mortgages or low interest secured loans, those 
monthly payments should be included on Schedule J. 
 
3
 Section 523(a)(8) provides that student loans are excepted from discharge unless repayment of 

such debt would impose an undue hardship on the debtor and the debtor's dependents. 
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Despite the directive of equal treatment under 1322(a)(3), the Bankruptcy 
Code finds that some classes of claims are more equal than others.  The 
unnumbered paragraph of Section 1325(a)(9), often referred to as the 
“hanging paragraph” provides that if a debt is secured by a motor vehicle 
purchased within 910 days of the filing of the petition, or any other 
property purchased within a year of the filing, the principal balance of 
such debt cannot be modified. Furthermore, a debt secured by real 
property that serves as a debtor's residence cannot be modified under 
Section 1322(b)(2). 

  
B.   Treatment of Secured Claims in Chapter 7 

  
If your client files a Chapter 7 petition, they have three options for 
treatment of secured claims: reaffirmation, redemption or surrender.  The 
debtor is required to state which option they intend to exercise within 
thirty (30) days of filing the petition under Section 521(a)(2).   

   
1.   Reaffirmation. 

  
When a client wants to keep an asset subject to a secured interest, 
they can reaffirm the debt by agreement with the secured creditor.  
Reaffirmation agreements re-obligate the debtor to pay the debt 
as if the bankruptcy had never been filed.  Reaffirmed debts are 
not discharged.  See 11 U.S.C. §524(c).  Some creditors are 
willing to negotiate new terms in the reaffirmation agreement, such 
as a reduced interest rate, but they are under no obligation to do 
so. 
 
Pre-BAPCPA, a debtor could continue to pay a secured claim 
under the contract terms without signing a reaffirmation agreement.  
This was known as a “ride-through” and provided the debtor with 
the best of both worlds -- they could keep their property, but if they 
could no longer afford it, they could stop paying and not be legally 
responsible for any deficiency balance because they did not 
reaffirm the debt.  BAPCPA removed this option from the table.  
Section 362(h) provides that if a debtor fails to file the statement of 
intention or fails to take the action as stated, the subject property 
is no longer considered property of the estate and as such is not 
subject to the protection provided by the automatic stay.  
Additionally, Section 521(d) provides that nothing in the Code shall 
operate to “prevent or limit the operation of a provision in the 
underlying lease or agreement that has the effect of placing the 
debtor in default under such lease or agreement by reason of the 
occurrence, pendency, or existence of a proceeding under this title 
or the insolvency of the debtor.” In other words, if the contract 
states that filing bankruptcy is an incident of default, a secured 
creditor can repossess the collateral, even if the debtor is current 
on payments. 
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Reaffirmation agreements require the debtor to outline how they 
will be able to pay the debt.4   Courts do not want debtors to 
obligate themselves to a payment they cannot afford.  If your client 
must keep property subject to a secured claim (such as their only 
vehicle), but the numbers do not work, you can still sign a 
reaffirmation agreement, but it will be set for hearing before the 
judge, where they can decide whether the financial risk is worth 
keeping the collateral. 

   
2.   Redemption. 
 

Section 722 permits the debtor to redeem the property by paying 
the secured creditor the amount of the secured claim or the retail 
value,5 whichever is less, of the property they wish to retain.  This 
can be a very good deal for the debtor if (1) they can borrow the 
money required to pay the value of the property and (2) if the 
amount of the claim greatly exceeds the retail value of the 
collateral.  Sometimes a creditor will object to the value a debtor 
places on the collateral and a hearing will be held to establish 
which value is correct. 

   
3.   Surrender. 

  
There are some circumstances where a debtor simply cannot 
afford to retain property encumbered by a secured claim.  No 
matter how much a client trims expenses, some payments are 
simply too high and need to be eliminated.  This can be very 
difficult for a debtor to accept, especially with regard to vehicles 
and homes.  Americans have a special relationship with their 
vehicles, but remind the debtor that it is more important to achieve 
a fresh start than to keep the dually diesel pickup with chrome tips.  
Similarly, home ownership is held in high regard, but if it places 
your client's financial recovery at risk and replacement housing 
can be found for less money, it needs to go. 

 
IV. POST-PETITION 
 
 A.   Chapter 13 Plan Confirmation 
  

Chapter 13 plans must be confirmed by the Court. Creditors have the 
right to file a written objection to confirmation of the plan, if their treatment 
is not appropriate under the Bankruptcy Code. Secured creditors will 
often object if the value of the collateral is too low, the interest rate is too 
low, or if the plan proposes to avoid their lien.  Unsecured creditors may 
object if the plan does not provide for all of a debtor's disposable monthly 

                                                 
4

The reaffirmation cover sheet and agreement forms can be found at 
http://www.uscourts.gov/FormsAndFees/Forms/BankruptcyForms.aspx. 
 
5
 Section 506(a)(2) requires a debtor to value collateral at the amount required to purchase the 

same item in the same condition in the open market, more commonly referred to as retail value. 
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income to be paid into the plan, or if the debtor's budget appears 
excessive and more income should be paid into the plan. 
  
The Chapter 13 trustee will review the plan and make a recommendation 
to the Court as to whether the plan should be confirmed.  If a trustee does 
not recommend confirmation, the recommendation will outline the 
reasons as to the negative recommendation.  The most common reasons 
for a negative recommendation are that the plan is not feasible, the 
debtor has fallen behind on scheduled plan payments, it fails a liquidation 
analysis, and/or fails to address creditor objections.   

  
B.   Adversary Proceedings 

  
An adversary proceeding is a lawsuit filed within the bankruptcy case.  A 
trustee, creditor or debtor can initiate an adversary proceeding.  
Bankruptcy Rule 7001 outlines the types of contested matters that cannot 
be resolved by motion, but must be resolved through an adversary 
proceeding. 
  
Trustees initiate adversary proceedings in order to fulfill their duties to the 
estate. These proceedings include recovery of preferential transfers, 
avoidance of liens, fraudulent transfers or objection to the debtor's 
discharge. 
  
Creditors can file an adversary proceeding to determine the validity or 
priority of a lien, validity of a debt, obtain an injunction, damages for 
breach of contract, prevent discharge of a particular debt or to 
subordinate the claim of another creditor. 
  
Debtors can file adversary proceedings against creditors when property 
has been wrongfully repossessed or when they seek to discharge a debt 
not otherwise provided for in the code, such as student loan debt. 

  
C.   Motions for Relief from Automatic Stay 

  
As discussed previously, the automatic stay is one of the most immediate 
benefits a debtor can receive upon filing a bankruptcy petition.  A creditor 
can move the Court for relief from the automatic stay for good cause.  
Most commonly, a creditor will move for relief if a secured debt is in 
arrears that are not provided to be paid within a Chapter 13 plan, if the 
collateral has been destroyed (such as a car wreck) and insurance 
proceeds are to be paid to the creditor, or if a debt that was to be paid 
directly (not through the Chapter 13 trustee) and is in arrears post-petition.   

 
V. CONCLUSION 
  

This broad, general outline provides a starting point for anyone who wants to 
learn more about representing consumers in the bankruptcy process.  It does not 
present all contingencies nor does it delve into more complicated matters, but it 
will get you on the right track to guiding your clients through the bankruptcy 
process. 
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BANKRUPTCY FROM A CREDITOR’S PERSPECTIVE1 
Adam M. Back 

 
 
I. OVERVIEW OF BANKRUPTCY CHAPTERS 
 

A. Chapter 7 – Liquidation 
 

1. A Chapter 7 bankruptcy is focused on the collection of the debtor’s 
nonexempt assets, the liquidation of those assets to create a pool 
of funds, and the distribution of those funds to the debtor’s 
creditors with the resulting discharge for any unpaid debts. 
 

2. Once an order for relief is entered (this usually occurs at the time 
the voluntary petition is filed), an interim trustee is appointed, 
Section2 701, and then a permanent trustee is appointed, Section 
702, to administer the case. 
 

3. The trustee’s duties include the review of the debtor’s petition and 
schedules, the investigation of the financial affairs of the debtor, 
and to scrutinize proofs of claim.  See, e.g. Section 704(a). 
 

4. Creditors are paid in accordance with the Code’s order of priority, 
Section 507(a), subject to modifications permitted by the court, 
Section 507(b). 
 

5. If the debtor is an individual, he or she receives a discharge 
pursuant to Section 727, assuming that no one has objected to the 
entry of a discharge.  Any unpaid balances are then subject to a 
permanent injunction that prohibits creditors’ collection efforts. 
 

6. As now required by the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005, an individual debtor must 
submit to the means test as required by Section 707(b).  As 
explained by the Sixth Circuit Court of Appeals: 
 

The centerpiece of the [Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005] 
is the imposition of a “means test” for Chapter 7 
filers, which requires would-be debtors to 
demonstrate financial eligibility to avoid the 
presumption that their bankruptcy filing is an abuse 
of the bankruptcy proceedings. By its terms, the 

                                                 
1
 These materials are intended to provide a brief overview of the topics in this outline and should 

serve only as a starting point for further research.  If you have particular questions or comments 
about this outline, feel free to contact me. 
 
2
 “Section,” as used throughout this outline, shall refer to a section of the United States 

Bankruptcy Code, 11 U.S.C. §101, et seq., as amended. 
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BAPCPA authorizes a bankruptcy court to dismiss 
a debtor's petition filed under Chapter 7 or, with the 
debtor's consent, to convert such a petition to 
Chapter 13 “if it finds that the granting of relief 
would be an abuse of the provisions of [Chapter 7].” 
11 U.S.C. §707(b)(1). Under this test, the first step 
instructs the bankruptcy court to compare the 
debtor's annualized current monthly income to the 
median family income of a similarly sized family in 
the debtor's state of residence. If the debtor's 
current monthly income is equal to or below the 
median, then the presumption of abuse does not 
arise. 11 U.S.C. §707(b)(7). If, however, it exceeds 
the median, the Act directs the court to recalculate 
the debtor's income by deducting certain necessary 
expenses specified by the statute. Id. 11 U.S.C. 
§707(b)(2)(A)(ii). These reductions are derived from 
the national and local standards contained in the 
Internal Revenue Service's Financial Analysis 
Handbook. Id.; see Internal Revenue Serv., Internal 
Revenue Manual, Financial Analysis Handbook 
(“IRS Handbook”), (available at 
http://www.irs.gov/irm/part5/irm_05-015-001.html). 
 

Schultz v. U.S., 529 F.3d 343, 347 (6th Cir. 2008). 
 

7. If the presumption of abuse arises, the debtor may rebut that 
presumption by “demonstrating special circumstances” under 
Section 727(b)(2)(B).  “Special circumstances” may include being 
called up for active duty or a “serious medical condition.” 
 

8. An individual debtor is not subjected to the means test if his/her 
debts are “not primarily consumer debts.”  See Section 707(b)(1). 
 

9. Even if the debtor can rebut the presumption, or if the presumption 
never arises, the court may dismiss the case if the petition was 
filed in bad faith or if the “totality of the circumstances” 
demonstrates abuse.  Section 727(b)(3).  
 

B. Chapter 13 – Adjustment of Debts of an Individual with Regular Income 
 

1. Chapter 13 allows an individual debtor to retain all or part of the 
bankruptcy estate in exchange for specified payments to creditor, 
via a plan of rehabilitation, over a period of time, usually three or 
five years. 
 

2. At a minimum, creditors under a Chapter 13 plan should receive at 
least as much as they would under a Chapter 7 liquidation. 
 

  

http://www.irs.gov/irm/part5/irm_05-015-001.html
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3. As set forth in Section 109(e):  
 

Only an individual with regular income that owes, 
on the date of the filing of the petition, 
noncontingent, liquidated, unsecured debts of less 
than $336,900.00 and noncontingent, liquidated, 
secured debts of less than $1,010,650.00 …. 

 
4. An “individual with regular income” and that individual’s spouse 

may also file for bankruptcy if they jointly meet the same debt 
limits.  Section 109(e). 
 

5. Unlike Chapter 7, each federal district in Kentucky has its own 
standing Chapter 13 trustee.  The Chapter 13 trustee’s duties 
include collecting and distributing payments under the plan and 
investigating the debtor’s affairs and schedules. 
 

6. Pursuant to Section 1321, the debtor must file a plan of 
rehabilitation.  As required by Rule3 3015(b), the Chapter 13 plan 
must be filed no later than fifteen days after the filing date unless 
the court grants an extension upon a showing of cause. 
 

7. Section 1326(a)(2) requires the debtor to begin making plan 
payments, and certain other payments as applicable, within “thirty 
days after the filing of the plan or the order for relief, whichever is 
earlier.” 
 

8. A confirmable Chapter 13 plan must meet the requirements set 
forth in Section 1322, including treating all claims in the same 
class equally, and should also address the criteria in Section 
1325(a) and (b). 
 

9. Before a plan is confirmed, a debtor may modify the plan freely 
and without leave of court, Section 1323, but after the plan has 
been confirmed by the court, Section 1329 requires court 
approval. 
 

10. A Chapter 13 debtor earns a discharge only after the plan is fully 
consummated. Section 1328. Therefore, if the debtor defaults 
under the terms of the plan, the unpaid portion of the debts may 
be recoverable. 

  

                                                 
3
 “Rule,” as used in this outline, refers to a Federal Bankruptcy Rules of Procedure. The Rules 

deal with the procedural aspects of the Bankruptcy Code.  Frequently, the Rules incorporate the 
Federal Rules of Civil Procedure.  Importantly, Rule 9029 permits district courts to promulgate 
their own local rules, and, for example, both the Eastern and Western Districts of Kentucky have 
done so.  Therefore, when faced with bankruptcy issues, it is always prudent to review not only 
the Bankruptcy Code but also the Rules and whatever local rules may be in place before 
formulating a strategy. 
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C. Chapter 11 – Reorganization 
 

1. Chapter 11 provides a framework for a debtor to reorganize its 
business or financial concerns.  Frequently, a Chapter 11 filing is 
a means for an orderly liquidation of property, typically as driven 
by the debtor. 
 

2. Section 109(d) makes Chapter 11 available to nearly all debtors 
who qualify for Chapter 7.  That said, Chapter 11 debtors are 
typically business entities such as corporations and limited liability 
companies.  Although Chapter 11 bankruptcies provide some 
additional provisions of importance to those with complex 
business affairs, they are generally much more expensive, time 
consuming and, therefore, seldom used by individuals. As 
implemented by approval of the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005, a “small business debtor,” as 
defined in Section 101(51C), is afforded specialized treatment in a 
Chapter 11.  Although the details are beyond the scope of this 
outline, this specialized treatment was intended to decrease the 
cost and time associated with the Chapter 11 process.  Presently, 
it seems that small business cases are quite rare. 
 

3. In a typical Chapter 11, the debtor retains control of its business, 
subject to the overview of the bankruptcy court, as a debtor in 
possession.  Section 1108.  A debtor in possession undertakes 
most of the trustee’s functions.  A trustee may be appointed in a 
Chapter 11 proceeding under Section 1104 if cause (such as 
fraud) is shown. 
 

4. Through the Chapter 11 process, the debtor usually negotiates 
with its creditors in the hopes of proposing a consensual plan.  
The process of formulating a plan and a disclosure statement are 
beyond the scope of this outline.  Notably, the confirmation of a 
plan under Section 1141 means it is binding on all parties in 
interest and Section 1141(d) discharges the debtor upon 
confirmation, subject to the provisions of the plan. 
 

II. PARTICULAR PROVISIONS IN BANKRUPTCY AND THEIR IMPORTANCE TO 
CREDITORS 
 
A. The Automatic Stay and Its Effect 
 

1. The automatic stay, found in Section 362, is a “broad stay of 
litigation, lien enforcement and other actions, judicial or otherwise 
that are attempts to enforce or collect prepetition claims.” Collier 
on Bankruptcy ¶ 362.01 (Alan N. Resnick & Henry J. Sommer 
eds., 16th ed. rev. 2012) [hereinafter, “Collier”]. The automatic 
stay under §362 “also stays a wide range of actions that would 
affect or interfere with property of the estate, property of the 
debtor or property in the custody of the estate.” Id. Though the 
reach of the stay is broad, it is not unlimited. Exceptions are 
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provided by the Code based on certain policy considerations, and 
include things like enforcement of criminal actions and regulation 
of harmful behavior to the environment. Id.  
 

2. The stay is “automatic” in that it is effective immediately upon the 
filing of a bankruptcy petition. Collier at ¶362.02.  The stay is also 
very powerful, as regardless of actual notice of its existence, 
actions taken in violation of the automatic stay are void or 
voidable. See In re Smith, 876 F. 2d 524, 526 (6th Cir. 1989) 
(“Actions taken in violation of the automatic stay generally are 
void, even if the creditor had no notice of the stay.”); Hatfield v. 
Providian (In re Hatfield), 354 B.R. 499, 502 (Bankr. N.D. Ohio 
2006) “[The automatic stay] is effective regardless of whether a 
party receives notice that it is in effect.” 
 

3. The automatic stay operates to end individual collection activity by 
creditors and to promote the pro rata, orderly distribution to 
creditors.  See Chao v. Hosp. Staffing Serv., Inc., 270 F.3d 374, 
382 (6th Cir. 2001) (“The purpose of the automatic stay is to 
protect creditors in a manner consistent with the bankruptcy goal 
of equal treatment.”) (quotation omitted); Collier at ¶362.03 (noting 
that the purpose of the stay is to “provide the debtor with relief 
from the pressure and harassment of creditors seeking to collect 
their claims”). 
 

4. A large number of actions are prohibited by the automatic stay. 
“The stay provision …is drafted so broadly that it encompasses all 
types of legal proceedings.” Collier at ¶362.03[3]. Said differently, 
the automatic stay precludes most activities against the debtor or 
property of the debtor.  Section 362(a) defines what actions are 
stayed, and listed actions include the commencement or 
continuation, including the issuance of process, of a judicial, 
administrative or other action that “was or could have been 
commenced before the commencement of the case under this 
title, or to recover a claim against the debtor that arose before the 
commencement of the cause under this title.”  
 
a. Claims that become fixed after commencement -- Because 

the definition of a “claim” under Section 101(5) includes 
contingent, unliquidated and unmatured rights to payment, 
the stay even prevents enforcement of a claim that 
becomes fixed after the commencement of the case. 
Collier at ¶362.03[3][a].  
 

b. The stay also stops any action to obtain possession of 
property of the estate, or any attempt to create perfect or 
enforce a lien on the property. The definition of “lien” 
provided in the Bankruptcy Code has been interpreted to 
“include[] security interests, statutory liens, and judicial 
liens as well as inchoate charges against property.” Collier 
at ¶362.03[6].  A creditor cannot enforce a lien, perfect a 
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lien previously taken, or take a security interest or create a 
judicial or statutory lien on property of the estate. Id.; see, 
e.g. In re Avis, 178 F.3d 718 (4th Cir. 1999) (automatic 
stay provision stayed perfection of an IRS inchoate tax 
lien).  However, the Bankruptcy Code does provide for 
certain exceptions related to the perfection of liens (e.g. 
Section 546(b) may protect certain parties that have 
provided purchase money financing to the debtor prior to 
bankruptcy).  
 

c. Section 362(a)(6) applies to an “act” and not necessarily 
an action or proceeding that will affect the estate. Collier at 
¶362.03[8][a]. Therefore, acts such as cashing a check 
received from a debtor’s account can be undone. Id.; see 
In re Hellums, 772 F. 2d 379 (7th Cir. 1985) (automatic 
stay applies to automatic payroll deductions).  
 

d. The automatic stay also applies to setoffs under 
§362(a)(7).  The application of the stay to a setoff “enables 
the court to determine the rights of the parties before a 
debtor or the estate is deprived of its interest in the funds.” 
Collier at ¶362.03[9] (citing In re Corland Corp., 967 F. 2d 
1069, 1076 (5th Cir. 1992) (noting that the automatic stay 
“does not defeat the right of setoff; rather, setoff is merely 
stayed pending an ‘orderly examination of the debtor’s and 
creditor’s rights’”).  
 

5. Certain activity is excluded from the stay.  Section 362(b) contains 
a list of exceptions to the stay.  Some of the exceptions are highly 
technical or related to specific types of debtors, but most relate to 
actions that do not include the collection of debts. Some 
exceptions are: 
 
a. Criminal proceedings against the debtor. Section 

362(b)(1).  
 

b. Many domestic law issues such as a civil action for the 
establishment of paternity or concerning child custody or 
visitation rights.  Section 362(b)(2). 
 

c. Actions under a governmental unit’s or organization’s 
police or regulatory power.  Section 362(b)(4). 
 

B. Co-debtor Stay in Chapter 13  
 

1. The co-debtor stay is set forth in Section 1301 and is available 
only in Chapter 13 bankruptcy proceedings. 
 

2. When the debtor has debts that are owed by more than the debtor 
(such as a co-signed note), the stay imposed by the bankruptcy 
also protects those co-debtors for a period of time.  
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3. The co-debtor stay is intended to provide protection for those who 

have aligned themselves financially with the debtor so that the 
debtor has an opportunity to set up a payment system under the 
Chapter 13 plan. 
 

4. Creditors may be granted relief from the co-debtor stay for any of 
the reasons set forth in Section 1301(c): 
 
a. The co-debtor received the consideration for the claim. 
 
b. The plan will not pay the claim in full. 
 
c. The creditor’s interest would be irreparably harmed. 
 

C. Chapter 7 Discharge 
 

1. Section 727(b) of the Bankruptcy Code permits the discharge of 
all prepetition debts and certain postpetition claims under Section 
502 (e.g. claims resulting from the rejection of an executor 
contract). 
 

2. A discharge may be denied under Section 727(a).  Denial of 
discharge is usually the punishment for wrongful conduct on 
behalf of the debtor or to prevent the abuse of the bankruptcy 
process.  Grounds for denial of a Section 727(b) discharge include 
the following: 
 
a. The destruction, concealment, or falsification of records. 

 
b. The concealment, fraudulent transfer, or damage to 

property. 
 

c. The debtor’s inability to satisfactorily explain a loss or 
deficiency of assets. 
 

d. The debtor’s refusal to obey court orders. 
 

3. Also, a debtor is prohibited from gaining a discharge if the debtor 
received a discharge under Chapter 7 or Chapter 11 within eight 
years before the date of the filing of the petition. Section 727(b)(8). 
 

4. If the debtor received a discharge under Chapter 13 or Chapter 12 
within the six years before the date of the filing, the debtor cannot 
obtain a Chapter 7 discharge unless the plan paid 100 percent of 
the allowed unsecured claims or 70 percent of such claims and 
the plan was proposed in good faith and was the debtor’s best 
effort.  



14 

 

D. Chapter 13 Discharge 
 

1. Before a Chapter 13 debtor receives a discharge, he or she must 
complete all payments under the Chapter 13 plan. Section 
1328(a). 
 

2. However, under limited circumstances and as permitted under 
Section 1328(b), a Chapter 13 debtor may be granted a hardship 
discharge before the plan payments are completed.  Before a 
hardship discharge is granted, the debtor must show that:  
 
a. The failure to complete plan payments is due to 

circumstances beyond the debtor’s control; 
 

b. The distribution made to unsecured creditors is not less 
than the distribution those creditors would have received 
under Chapter 7; and 
 

c. Modification of the plan would be impracticable. 
 

3. A Chapter 13 discharge covers certain types of debts that would 
not otherwise be permitted in a Chapter 7 discharge because of 
Section 523(a); however, the difference between a Section 1328 
discharge and a Section 727 discharge is much less after the 
enactment of the Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005. 
 

E. Chapter 11 Discharge 
 

1. Unlike a Chapter 13 discharge, a Chapter 11 discharge takes 
place upon confirmation of the plan.  Section 1141(d). 
 

2. A business that liquidates under Chapter 11 is not eligible for a 
discharge, Section 1141(d) and Section 727(a)(1), but an 
individual that chooses Chapter 11 may receive a discharge. 
 

F. Exemptions 
 

1. An exemption protects certain property owned by an individual 
debtor -- not a business entity debtor -- from seizure to satisfy a 
debt. 
 

2. Generally, exemptions do not affect valid consensual security 
interests. 
 

3. Every state has its own set of exemptions that are utilized in state 
law exemption proceedings. 
 

4. The Bankruptcy Code has its own exemption statute found in 
Section 522(d). 
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5. Kentucky, like many states, permits its residents to choose 
between the Bankruptcy Code exemptions and the state law 
exemptions.  KRS 427.170. 
 

6. The Bankruptcy Code exemptions are generally more generous 
than the Kentucky exemptions, and debtors choose to use the 
Bankruptcy Code exemptions almost without exception. 
 

7. Some of the most commonly used Bankruptcy Code exemptions 
are: 
 
a. Homestead exemption (Section 522(d)(1)) – a debtor may 

exempt $21,625.00 in equity from the debtor’s or 
dependant’s residence, a cooperative that owns property 
used by the debtor or dependant as a residence, or a 
burial plot. 
 

b. Automobile exemption (Section 522(d)(2)) – a debtor may 
exempt $3,450.00 from the debtor’s interest in an 
automobile. 
 

c. Household goods/clothing exemption (Section 522(d)(3)) – 
a debtor may exempt $11,525.00 worth of household 
furniture, household goods, wearing apparel, books, etc.; 
however, any single item may only be exempted for up to 
$550.00. 
 

d. Wildcard exemption (Section 522(d)(5)) – a debtor may 
exempt up to $1,150.00 in any property and up to an 
additional $10,825.00 that may be rolled over from the 
homestead exemption.  For example, if the debtor only 
uses $10,000.00 of his/her homestead exemption, the 
debtor may exempt $10,825.00 of any otherwise 
nonexempt property.  
 

8. If two debtors file jointly, the exemptions are doubled.  Section 
522(m). 
 

G. Proofs of Claim 
 

1. A proof of claim is the formal description of a debt owed by the 
debtor and claimed against the estate.  
 

2. In addition to the form, a proof of claim should include all 
documentation that evidences the debt or otherwise supports the 
proof of claim. 
 

3. Proofs of claim are not required in every case. If a Chapter 7 
estate is unquestionably insolvent (sometimes called a “no asset 
case”), filing a proof of claim may not be required since it would be 
a waste of time. In a Chapter 11, the debtor lists the debt in 
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question properly (meaning the amount of the debt, the name of 
the creditor, the address for the creditor, etc.) and does not list the 
debt as unliquidated, disputed, or contingent, a proof of claim is 
not necessary.  However, a proof of claim is always required in a 
Chapter 13 bankruptcy. 
 

H. 341 Hearing 
 

1. When a bankruptcy petition is filed, Section 341 requires the U.S. 
Trustee to hold a first meeting of creditors (commonly known as a 
“341 hearing”). 
 

2. In a Chapter 7, the interim trustee presides over the 341.  In a 
Chapter 13, the Chapter 13 Trustee presides.  An attorney with 
the U.S. Trustee’s office typically oversees a 341 hearing in a 
Chapter 11. 
 

3. The 341 hearing provides the creditors and the trustee with the 
opportunity to ask the debtor questions while the debtor is under 
oath. Asking questions about collateral (e.g. its condition, its 
location, whether it is insured) and the debtor’s financial affairs is 
appropriate at a 341 hearing.  Rule 2004(b) outlines the scope of 
a 341 hearing.  
 

III. “OFFENSIVE” BANKRUPTCY PROVISIONS FOR THE DEBTOR OR 
TRUSTEE 
 
A. Preferential Transfers – Section 547 
 

1. A trustee may utilize Section 547 to “undo” or avoid certain 
transfers, voluntary or involuntary, of the debtor’s property to a 
creditor.   
 

2. Section 547 is based on the avoidance of conveyances that run 
afoul of key underlying bankruptcy policies. The Sixth Circuit Court 
of Appeals offered set forth the rationale of Section 547 in a fairly 
recent opinion: 
 

[Section 547] serves two purposes. First, it fosters 
equality of distribution among creditors, which is 
one of the primary goals of the Bankruptcy Code. 
See Begier v. IRS., 496 U.S. 53, 58, 110 S.Ct. 
2258, 110 L.Ed.2d 46 (1990) (“Equality of 
distribution among creditors is a central policy of 
the Bankruptcy Code ... Section 547(b) furthers this 
policy by permitting a trustee in bankruptcy to avoid 
certain preferential payments made before the 
debtor files for bankruptcy.”). Second, it 
“discourages ‘secret liens' upon the debtor's 
collateral which are not perfected until just before 
the debtor files for bankruptcy.” Grover v. Gulino (In 
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re Gulino), 779 F.2d 546, 549 (9th Cir. 1985). See 
also Ray v. Sec. Mut. Fin. Corp. (In re Arnett), 731 
F.2d 358, 363 (6th Cir. 1984) (“One of the principal 
purposes of the Bankruptcy Reform Act is to 
discourage the creation of “secret liens.”). 

 
Chase Manhattan Mort. Corp. v. Shapiro (In re Lee), 530 F.3d 
458, 463 (6th Cir. 2008).  According to Collier ¶547.01, Section 
547 is also intended to prevent a “run” on the debtor while it slides 
into bankruptcy in the hope that creditors will be willing to work 
with the debtor as opposed to force the debtor into bankruptcy. 

 
3. All of the elements contained in Section 547(b) must be satisfied 

before a transfer can be avoided.  Those elements are: 
 
a. A transfer of an interest in property of the debtor to or for 

the benefit of a creditor (Section 547(b)(1)). Value must 
flow from the debtor to the creditor, directly or indirectly. 
 

b. The transfer must have been for or on account of an 
antecedent debt (Section 547(b)(2)).  In other words, if the 
debt was owed before the transfer was made, the debt is 
antecedent.  A question about when the liability came into 
existence is typically answered by non-bankruptcy law. 
 

c. The debtor must have been insolvent at the time the 
transfer was made (Section 547(b)(3)). "Insolvent" is 
defined in the Bankruptcy Code, Section 101(32), and is 
determined by comparing assets to liabilities instead of 
reference to an equity test. The debtor enjoys a 
presumption of insolvency by virtue of Section 547(f). 
 

d. The transfer must have taken place within the prepetition 
avoidance period (Section 547(b)(4)). Typically, the 
lookback period is ninety days, but for insiders, as defined 
by Section 101(31), that period is one year.   
 

e. The transfer must have improved the creditor’s position 
(Section 547(b)(5)).  More specifically, if the creditor would 
have received less in a Chapter 7 distribution, then this 
element is met.  In a non-Chapter 7 bankruptcy, this test 
requires calculating a hypothetical Chapter liquidation. 
 

4. The application of Section 547 is not dependant on the knowledge 
or bad-faith of the creditor; rather, the success of a preference 
action is entirely dependant on certain objective criteria. 
 

5. Section 547(c) sets forth certain affirmative defenses to avoidance 
of transfers under Section 547(b).  Once the trustee has carried 
the burden associated with Section 547(b), the transferee must 
establish than exception under Section 547(c) applies.  Section 



18 

 

547(g). The most commonly utilized defenses under Section 
547(c) are: 
 
a. The Substantially Contemporaneous Exchange for New 

Value found in Section 547(c)(1), in essence, shields an 
otherwise avoidable defense to the extent that the 
transferee provided new value to the debtor, both the 
debtor and the transferee considered the new value to be 
contemporaneous with the transfer from the debtor (usually 
payment for the value provided by the transferee), and the 
exchange was, in fact, contemporaneous. 
 

b. The Ordinary Course Defense found in Section 547(c)(2) 
prevents a trustee from avoiding a transfer that was the 
payment of a debt incurred by the debtor in its ordinary 
course of business, and such transfer was either: 
 
i. Made in the ordinary course of the business or 

financial affairs of the debtor and the transferee; or 
 

ii. Made according to ordinary business terms. 
 

Section 547(c)(4)’s New Value Defense protects transfers 
from Section 547(b) to the extent that the transferee 
provided new value that is not secured or paid for by a 
subsequent transfer. 
 

B. Lien Avoidance  
 

1. Section 522(f) allows a debtor to avoid the interest that a creditor 
has in the debtor’s property if the debtor’s interest in that property 
would be exempt but for the existence of the creditor’s lien or 
interest.  The debtor may only wipe out the creditor’s interest if: 
 
a. The lien is either a judicial lien or a nonpossessory, 

nonpurchase-money security interest in certain household 
goods, tools of the trade, or health aids, and 
 

b. The collateral must be subject to an exemption and said 
exemption is impaired by the lien. 
 

2. To determine if a lien impairs an exemption, you simply add 
together all liens on the property (including the lien in question) 
along with the amount of the exemption that the debtor would be 
able to claim if there were no liens on the property. Once you 
arrive at this amount, you compare it to the interest that the debtor 
would have in the property absent any liens, and if the first amount 
exceeds the interest that the debtor would have absent any liens, 
then the lien is avoidable. 
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KENTUCKY WORKERS’ COMPENSATION CLAIM 
Marcus A. Roland 

 
 

 
I. OVERVIEW 
  

Kentucky workers’ compensation law is a statutory creation first embodied by 
legislation passed in 1914 and then reenacted in 1916 after being declared 
unconstitutional. Since then, the law has continually evolved with some of the 
most radical changes occurring in 1996 and to a lesser degree in 2000.  
  
KRS Chapter 342 (The Act) compensates injured workers for a reduction in their 
earning capacity, is an exclusive remedy for injured workers, is no-fault, and 
does not provide for pain and suffering or punitive damages. However, KRS 
342.165 does provide for a type of punitive damages for failure to comply with a 
safety law, which can result in a decrease in benefits by 15 percent for violation 
of a safety law by the employee or an increase in benefits by 30 percent for 
violation of a safety law by the employer. 
  
Even employers with just one employee are required to carry workers’ 
compensation insurance, and the Act covers individuals who are volunteers of an 
ambulance service, fire or police department, a regularly enrolled volunteer 
member of an emergency management agency and every person who is a 
member of the Kentucky National Guard while on state active duty. See KRS 
342.640. 
  
Individuals not covered under the Act include farm workers, domestic servants 
(within prescribed limits) and those who perform residential maintenance (also 
within prescribed limits), among others. Independent contractors are not 
considered employees under the Act and therefore not covered unless the 
independent contractor has purchased her own policy. See KRS 342.650.  
  
An employee may also freely reject coverage under the Act by signing a Form 4 
Waiver. These individuals are not covered under the Act, but retain the right to 
institute legal action against their employers in civil court, which has different 
standards of proof. See KRS 342.395. 
  
The claimant bears the burden of proof and risk of non-persuasion before the 
fact-finder with regard to every element of a workers' compensation claim.1 
  
A successful workers’ compensation litigant is entitled to income benefits for 
three potential types of disability, medical benefits for life, vocational 
rehabilitation and the right to reopen a claim within four years of an award or 
settlement. 
  

                                                 
1
 Wolf Creek Collieries v. Crum, 673 S.W.2d 735 (Ky. App. 1984); Snawder v. Stice, 576 S.W.2d 

276 (Ky. App. 1979); Roark v. Alva Coal Corporation, 371 S.W.2d 856 (Ky. 1963). 
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Attorney fees are governed by KRS 342.320, and limited to a percentage of 20 
percent of the first $25,000 in benefits, 15 percent of the next $10,000 and 5 
percent of the remainder, with the total fee not to exceed $12,000. All fees must 
be approved by an ALJ upon motion of the party’s attorney. 

 
II. ISSUES AND DEFINITIONS 
  

KRS Chapter 342 (the Act) is the practitioner's starting point for learning about 
the definitions of injury, temporary total disability, permanent total disability, and 
permanent partial disability, as well as such relevant issues as notice, attorney 
fees, vocational rehabilitation, death benefits, reopening, computation of average 
weekly wage, safety violations, independent medical examinations, university 
evaluations, petitions for reconsideration and exclusiveness of liability. 

 
A. Average Weekly Wage 

  
The average weekly wage is the starting point for determining the amount 
of benefits owed. The average weekly wage is generally calculated by 
dividing the weekly wages for the fifty-two weeks prior to the date of injury 
into four thirteen-week quarters and relying on the average wage from the 
highest quarter as the average weekly wage. Exceptions exist for wages 
that are not paid on a weekly basis, and under certain circumstances can 
include wages earned from concurrent employment. The average weekly 
wage is then multiplied by 66 2/3 percent to arrive at the base 
compensation rate for calculating benefits.  See KRS 342.140. 

 
B. Injury 

 
Under KRS 342.0011(1) injury is defined as:  

 
Any work-related traumatic event or series of traumatic 
events, including cumulative trauma, arising out of and in 
the course of employment which is the proximate cause 
producing a harmful change in the human organism 
evidenced by objective medical findings. “Injury” does not 
include the effects of the natural aging process, and does 
not include any communicable disease unless the risk of 
contracting the disease is increased by the nature of the 
employment. “Injury” when used generally, unless the 
context indicates otherwise, shall include an occupational 
disease and damage to a prosthetic appliance, but shall 
not include a psychological, psychiatric, or stress-related 
change in the human organism, unless it is a direct result 
of a physical injury…  

  
Identifying whether an injury constitutes a work-related injury as defined 
by the Act can be and is the source of considerable litigation.2 KRS 

                                                 
2
 Robertson v. United Parcel Service, 64 S.W.3d 284 (Ky. 2001); McNutt Construction/First 

General Services v. Scott, 40 S.W.3d 854 (Ky. 2001). 
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342.011 also sets forth the definitions for occupational disease, which 
applies to coal workers’ pneumoconiosis, histoplasmosis, asbestosis and 
occupational asthma. 
 
The inclusion of the phrase "traumatic events" brings repetitive trauma 
claims under the definition of injury. These types of injuries, by their very 
nature, can treat unique situations relative to notice and statute of 
limitations not typically associated with an injury involving a single 
traumatic event.3  

  
Common issues arise relative to prior injuries, subsequent/intervening 
injuries and injuries that do not occur in the course and scope of 
employment.  
  
Psychological or psychiatric claims are not considered compensable 
under the Act unless they are the "direct result of a physical injury." 
Naturally, much depends upon what is considered a physical injury.4 This 
particular provision excludes from compensability claims once referred to 
as "mental-mental" claims.  

 
C. Notice and Limitations 

 
KRS 342.185(1) sets forth the requirement of timely notice and 
establishes the statute of limitations for the filing of a claim under KRS 
Chapter 342: 
 

Except as provided in subsection (2) of this section, no 
proceeding under this chapter for compensation for an 
injury or death shall be maintained unless a notice of the 
accident shall have been given to the employer as soon as 
practicable after the happening thereof and unless an 
application for adjustment of claim for compensation with 
respect to the injury shall have been made with the office 
within two (2) years after the date of the accident, or in 
case of death, within two (2) years after the death, whether 
or not a claim has been made by the employee himself for 
compensation. . . If payments of income benefits have 
been made, the filing of an application for adjustment of 
claim with the office within the period shall not be required, 
but shall become requisite within two (2) years following 
the suspension of payments or within two (2) years of the 
date of the accident, whichever is later. 

 

                                                 
3
 Hill v. Sextet Mining Corp., 65 S.W.3d 503 (Ky. 2001). 

 
4
 Richard E. Jacobs Group, Inc. v. White, 202 S.W.3d 24 (Ky. 2006). See also, Kubaiak v. 

Lexington-Fayette Urban County Government, 180 S.W.3d 454 (Ky. 2005); and Ryan's Family 
Steakhouse v. Thomasson, 82 S.W.3d 889 (Ky. 2002). 
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Upon the occurrence of a work-related injury, it is incumbent upon the 
injured worker to provide due and timely notice5 of the work accident “as 
soon as practicable.” A claim must be filed within two years of the 
occurrence of the accident or within two years of the termination of 
temporary total disability benefits.6  

 
D. Disability Defined 

 
Under KRS 342.0011, three types of disability are defined. 
 
 Temporary total disability:7 The condition of an employee who has 

not reached maximum medical improvement from an injury and 
has not reached a level of improvement that would permit a return 
to employment;  

 
 Permanent partial disability: The condition of an employee who, 

due to an injury, has a permanent disability rating but retains the 
ability to work;  

 
 Permanent total disability means the condition of an employee 

who, due to an injury, has a permanent disability rating and has a 
complete and permanent inability to perform any type of work as a 
result of an injury.  

 
There is also an irrebuttable presumption of total disability for total and 
permanent loss of sight in both eyes; loss of both feet at or above the 
ankle; loss of both hands at or above the wrist; loss of one foot at or 
above the ankle and the loss of one hand at or above the wrist; 
permanent and complete paralysis of both arms, both legs or one arm 
and one leg; incurable insanity or imbecility; or total loss of hearing. 
  
If a worker has not been released to return to work by his treating 
physician, he remains entitled to temporary total disability benefits. Once 
the worker has attained maximum medical improvement (MMI) and has 
reached a level of improvement that would permit a return to employment, 
even under restrictions, temporary total disability benefits are no longer 
payable.  
  
It is at this point, a determination can be made as to the extent of an 
individual’s permanent partial disability (425 weeks or 520 weeks) or, if 
the individual cannot return to any work but has attained MMI, whether he 
is entitled to permanent total disability benefits for life. 
  

                                                 
5
 Reliance Diecasting Co. v. Freeman, 471 S.W.2d 311 (Ky. 1971); T.W. Samuels Distillery Co. v. 

Houck, 176 S.W.2d 890 (Ky. 1943). 
 
6
 Akers v. Pike County Board of Education, 171 S.W.3d 740 (Ky. 2005). 

 
7
 Central Kentucky Steel v. Wise, 19 S.W.3d 657 (Ky. 2000). 
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Historically, the concept of occupational disability in Kentucky was 
embodied by the seminal case of Osborne v. Johnson.8 However, with the 
enactment of the 1996 amendments the courts debated whether 
occupational disability as set forth in Osborne still existed. The Supreme 
Court in McNutt concluded that Osborne was still alive and well as it 
related to permanent total disability claims.9  

 
E. Impairment and Disability Ratings 

  
KRS 342.0011(35)-(37) distinguishes between a permanent impairment 
rating and a permanent disability rating. A permanent impairment rating is 
defined as “a percentage of whole body impairment caused by the injury 
or occupational disease” as determined by the AMA Guides to the 
Evaluation of Permanent Impairment, 5th Edition. (The legislature 
recently passed House Bill 38, which states that impairments should be 
assessed using the 5th Edition of the AMA Guides, and not the “latest 
edition available” as previously provided for by statute.)10 A permanent 
disability rating is the permanent impairment rating selected by an 
administrative law judge times the factor set forth in the “grid” that 
appears at KRS 342.730(1)(b). See Figure 1.  
 

Figure 1 
  
 0 to 5%  
 6 to 10%  
11 to 15%  
16 to 20%  
21 to 25%  
26 to 30%  
31 to 35%  
36% and above 

 
 
0.65 
0.85 
1.00 
1.00 
1.15 
135 
1.50 
1.70 

 
The grid provides for the adjustment of impairment ratings (down or up) 
by predetermined factors associated with the amount of impairment, age, 
education, post injury wages and a post injury physical capacity. 
  
All permanent partial disability benefits are payable for 425 weeks unless 
the permanent disability rating is greater than 50 percent, in which case 
the permanent partial disability period shall be 520 weeks from the date 
the impairment or disability arises. KRS 342.730(1)(d).  The provision 
also provides for death benefits KRS 342.730(3).   
  

                                                 
8
 Osborne v. Johnson, 432 S.W.2d 800 (Ky. 1968). 

 
9
 McNutt Construction/First General Services v. Scott, 40 S.W.3d 854, 860 (Ky. 2001). 

 
10

 A Sixth Edition of the Guides has been released, but due to controversial changes over 
previous editions, Kentucky has refused to adopt it for purposes of KRS Chapter 342. 
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All benefits terminate at retirement age or after two years, whichever 
occurs last. KRS 342.730(4). Income benefits are also offset to the extent 
any unemployment insurance benefits are paid and/or in the event 
income benefits from an exclusively employer-funded disability or 
sickness and accident plan are paid, provided the plan does not contain 
an internal offset provision for workers compensation benefits.  KRS 
342.730(5)-(6). 

 
III. PROCEDURE 
  

The procedure for adjudication of the workers’ compensation claim is set out 
under 803 KAR 25:010, and is designed for an expedient and efficient litigation of 
a workers’ compensation claim. 
 
A. Initiating the Claim: Form 101 

  
A typical claim begins with the claimant’s filing of a Form 101, or 
application for resolution of claim, which consists of the 101 itself (or 
similar form in the event the claim is not for a physical injury); the Form 
104, or employment history form; the Form 105, or medical history form; 
the Form 106, or waiver and consent form, a medical record documenting 
a work injury and a recent pay stub or other documentation confirming the 
claimant’s alleged weekly wage. 
 

B. Responding to the Claim: Form 111 
  

The defendant is under an obligation to file a Form 111 Notice of Claim 
Denial within forty-five days of the issuance of a scheduling order. If the 
Form 111 is not filed within the prescribed time period, “all allegations of 
the application shall be deemed admitted.” 803 KAR 25:010, (5)(2)(c) sets 
for the required contents of a Form 111. 
  
Additionally, if the defendant wishes to raise any special defenses, 803 
KAR 25:010(5)(2)(d) requires a filing of a Special Answer within the same 
period prescribed for the filing of a Form 111 (forty-five days) or within ten 
days after discovery of facts supporting the defense if discovery could not 
have been had earlier in the exercise of due diligence. It is generally 
permissible to include the Special Answer as part of the Form 111. 803 
KAR 25:010(2).  
  
The Special Answer must be filed if the defense arises under: 
 
1. KRS 342.035(3), unreasonable failure to follow medical advice;  
2. KRS 342.165, failure to comply with safety laws;  
3. KRS 342.316(7) or 342.335, false statement on employment 

application;  
4. KRS 342.395, voluntary rejection of KRS Chapter 342;  
5. KRS 342.610(3), voluntary intoxication or self-infliction of injury;  
6. KRS 342.710(5), refusal to accept rehabilitation services; or  
7. Running of periods of limitations or repose under KRS 342.185, 

342.270, 342.316, or other applicable statute.  
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Failure to raise a special defense operates as waiver of that defense. 
 

C. Navigating the Claim 
  

Once a claim has been filed and processed by the Department of 
Workers’ Claims (DWC), a scheduling order is issued that provides all 
proof deadlines for the parties, assigns an Administrative Law Judge and 
schedules a Benefit Review Conference. 
  
From the date of the scheduling order, all parties have sixty days to 
present proof, with the defendant having thirty days thereafter to present 
proof followed by fifteen days for plaintiff to present rebuttal proof. Proof 
times can be enlarged upon a motion establishing “good cause.” 
 
1. Discovery and presentation of evidence. 

  
Evidence can be taken in the form of depositions and notices of 
filing of admissible records. Medical Reports are typically 
submitted on a Form 107-I (Injury), Form 107-P (psychological), 
Form 108-D (occupational disease), Form 108-CWP (coal 
workers’ pneumoconiosis), or Form 108-HL (hearing loss). 
Reports in other forms can also be filed provided they 
substantially comply with the requirements of a Form 107 or 
similar pleading. Reports from vocational experts are also 
permitted.  However, under KRS 342.033 (the “two physician 
rule”), the parties may only submit testimony of two physicians, 
either by deposition or medical report.  
  
The Department of Workers' Claims maintains a list of those 
physicians whose qualifications it has on file who have been 
assigned a specific index number. It is sufficient to reference this 
qualifications index number in any notices of filing of records of 
such a physician, which stands in place of a curriculum vitae. 
  
Any objection to a medical report shall be filed within ten days of 
the filing of the notice or motion for admission, and grounds for the 
objection shall be stated with particularity. The ALJ shall rule on 
the objection within fifteen days of the filing. 
 

2. Medical evaluations pursuant to KRS 342.315. 
  

Under KRS 342.315, a university physician is assigned to 
evaluate claimants seeking benefits for hearing loss or 
occupational disease other than coal workers’ pneumoconiosis. 
However, in all other claims (other than a coal workers’ 
pneumoconiosis claim), an ALJ may appoint a university medical 
evaluator on his own motion or on motion of a party. These 
motions generally occur in situations involving hotly contested 
issues of causation or disparate impairment ratings of record.  
Such physicians carry presumptive weight, and an ALJ must 
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follow the recommendations or conclusions of such a physician 
unless a party has presented an argument sufficient to overcome 
the presumption. 
 

3. Interlocutory relief. 
  

A party may seek interlocutory relief in the form of interim income 
benefits for total disability, medical benefits and rehabilitation 
services. In order to be granted such relief, the claimant must 
establish she will suffer irreparable injury, loss or damage pending 
a final decision on the application. An order granting interlocutory 
relief essentially finds in favor of the plaintiff on all threshold 
issues and, thus, is rarely granted. See 803 KAR 25:010, (12). An 
opinion or order granting interlocutory relief is not a final or 
appealable order. 
 

4. Rules of evidence. 
 

The rules of evidence apply in all claims brought under KRS 342; 
however, what would generally be considered hearsay can be 
relied upon by an ALJ. A party may also file what is labeled 
“pertinent material and relevant portions” of such documents as 
hospital, educational, Office of Vital Statistics, Armed Forces, 
Social Security, and other public records; however, an opinion of a 
physician contained in those records shall not be considered by 
an ALJ in violation of the “two physician rule.” 803 KAR 
25:010(14). 
 

5. Rules of discovery. 
  

The Regulations authorize the use of the Civil Rules of Discovery, 
CR 26 to CR 37, in pursuing a claim KRS Chapter 342. CR 27 
(Depositions before action or pending appeal), CR 33 
(Interrogatories) and CR 36 (Requests for Admission), however, 
do not apply to practice before the ALJs or the Workers’ 
Compensation Board. Depositions may also be taken by phone 
and are routinely done so provided they comply with the 
requirements of 803 KAR 25:010, (17)(2). 
 

6. Motion practice. 
  

Motion practice before the Department of Workers' Claims is by 
pleading only. Every motion filed must be accompanied by a 
proposed order and any response to the motion must be filed 
within ten days of the motion. The ALJ has fifteen days thereafter 
to rule on the motion.  Specific regulations address the filing of 
Motions for Interlocutory Relief, Motions for Extension of Time and 
Motions to Reopen under KRS 342.125.  See 803 KAR 25:010 
(4), et seq. 
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7. Witness lists and stipulations. 
  

Ten (10) days before the Benefit Review Conference, the parties 
shall exchange final stipulations and witness lists which name 
each proposed witness and summarize the anticipated testimony 
of each witness, as well as identify any exhibits.  For medical 
witnesses, the summary shall include:  (1) The diagnosis reached; 
(2) Clinical findings and results of diagnostic studies upon which 
the diagnosis is based; (3) The functional impairment rating 
assessed by the witness; and (4) A description of any work-related 
restrictions imposed.  Stipulations shall accompany the witness list 
that identify agreed upon issues and contested issues.  803 KAR 
25:010 (13). 
 

8. The Benefit Review Conference (BRC). 
  

At the conclusion of proof, the parties and ALJ meet for the first 
time at a Benefit Review Conference. This conference is 
scheduled to take place at a time, place and hearing site nearest 
the plaintiff’s residence. About thirteen hearing sites are located 
throughout the state. 
  
The BRC is the parties’ opportunity to discuss settlement and 
decide what issues can be stipulated and what issues must be 
decided by the ALJ. All parties sign a BRC Order and Memoranda 
memorializing the contested issues and stipulations. A transcript 
of the BRC shall not be made.   
 

9. The hearing. 
  

A final hearing is generally set within two weeks of a BRC. At the 
hearing, the plaintiff will generally be the only witness to testify. 
Both sides may produce additional parties for testimony, but the 
ALJ has the authority to limit the witnesses at a final hearing or to 
require any additional lay testimony be taken by deposition in lieu 
of live testimony at the final hearing. 
  
Assuming settlement cannot be attained, the ALJ has sixty days 
from the date of the final hearing (submission of the case) to 
render an opinion. The parties are generally given twenty to thirty 
days after the hearing to present arguments by way of briefs. Oral 
arguments can also be held at the final hearing in lieu of briefs 
and the ALJ, if she desires, may announce her decision at the 
conclusion of the hearing. 

 
10. The settlement. 

  
Settlement can be achieved any time before the rendering of an 
opinion and award. The parties can agree to the payment of 
benefits on a weekly basis or in a lump sum and a claimant can 
waive certain benefits such as future medical benefits, the right to 
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reopen her claim and the right to vocational rehabilitation benefits 
provided sufficient consideration is paid and identified in the 
settlement. All settlements are prepared on a Form 110. 
 

11. The opinion. 
  

The opinion is a final appealable order unless it awards 
interlocutory relief. An ALJ has sixty days from the final hearing to 
render the opinion. Benefits, if awarded by an ALJ through an 
opinion and award, are payable only on a weekly basis. An ALJ 
cannot award a lump sum of benefits, except for benefits that may 
have accrued during the pendency of the claim.  Upon rendering 
of an opinion and award, the parties have several options: (1) 
accept the opinion’s award or dismissal; (2) file a Petition for 
Reconsideration; or (3) appeal the decision. 
 

12. The petition for reconsideration. 
  

If desired, a party shall file a petition for reconsideration within 
fourteen (14) days of the filing of a final order or award of an ALJ, 
clearly stating the patent error that the petitioner seeks to have 
corrected and setting forth the authorities upon which petitioner 
relies. The party filing the petition for reconsideration shall tender 
a proposed order granting the relief requested. A response shall 
be served within ten (10) days after the date of filing of the 
petition. The ALJ’s review is limited to the correction of errors 
patently appearing upon the face of the award, order, or decision. 
The ALJ shall act upon the petition within ten (10) days after the 
response is due. KRS 342.281. 
 

D. Reopening the Claim 
  

KRS 342.125 provides for reopening of a claim on any the following 
grounds: fraud, newly discovered evidence, mistake and change of 
disability. Limitation on such a reopening is four years unless the grounds 
for reopening relate to the compensability of medical expenses, fraud, or 
conforming an award per KRS 342.730 (1)(c)(4), for reducing a 
permanent total disability award when an employee has returned to work, 
or seeking temporary total disability benefits during the period of an 
award. Further, no party may file a motion to reopen within one year of 
any previous motion to reopen filed by the same party. 
 

IV.  APPEALS 
 

A. Standard of Review 
 

As fact finder, the ALJ has the sole authority to determine the quality, 
character, and substance of the evidence. It is solely within the ALJ's 
discretion to judge the weight to be accorded and any inferences to be 
drawn from the evidence. The ALJ, as fact finder, may reject any 
testimony and believe or disbelieve various parts of the evidence, 
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regardless of whether it comes from the same witness or the same 
adversary party's total proof. Mere evidence contrary to the ALJ's 
decision is not adequate to require reversal on appeal.11  

  
In particular, where the party bearing the burden of proof is unsuccessful 
before the ALJ, the question on appeal is whether the evidence compels 
a different result. Compelling evidence is defined as evidence so 
overwhelming no reasonable person could reach the same conclusion as 
the ALJ. It is not enough to show there is evidence that would support a 
contrary conclusion. If the ALJ's opinion is supported by any evidence of 
substance, it cannot be said the evidence compels a different result. 
  
When the party without the burden of proof is unsuccessful, the question 
on appeal is whether the findings of the ALJ were supported by 
substantial evidence. Substantial evidence is "evidence of substance and 
relevant consequences having the fitness to induce conviction in the 
minds of reasonable men."12 If the findings of the ALJ are supported by 
substantial evidence, a reviewing body must affirm the fact-finder's 
decision. It is within the ALJ's sound discretion to weigh conflicting 
medical evidence and make findings based on the proof deemed by the 
fact finder to be most credible.  
  

B. Workers’ Compensation Board  
  

The first avenue of appeal is to the Workers' Compensation Board (the 
Board). An appeal to the Board must be perfected by the filing of the 
notice of appeal within thirty days of the date of a final award, order or 
decision rendered by administrative law judge. Briefs are due within thirty 
days of the filing of the notice of appeal, and briefs must comply with CR 
7.02(4). The specific requirements of a brief to the Board are set forth at 
803 KAR 25:010 (21)(4)(a). There is no filing fee associated with an 
appeal to the Board. 
 

C. Court of Appeals 
  

CR 76.25 governs the filing of appeals of the Workers' Compensation 
Board to the Court of Appeals. No notice of appeal is filed, rather, within 
thirty days of the date of the Board's final decision a Petition for Review 
may be filed with the Court of Appeals with payment of the filing fee. The 
Petition for Review operates both as the notice of appeal and as the 

                                                 
11

 Square D Company v. Tipton, 862 S.W.2d 308 (Ky. 1993); Miller v. East Kentucky 
Beverage/Pepsico, Inc., 951 S.W.2d 329 (Ky. 1997); Magic Coal Co. v. Fox, 19 S.W.3d 88 (Ky. 
2000); Halls Hardwood Floor Co. v. Stapleton, 16 S.W.3d 327 (Ky. App. 2000); Wolf Creek 
Collieries v. Crum, 673 S.W.2d 735 (Ky. App. 1984); Whittaker v. Rowland, 998 S.W.2d 479 (Ky. 
1999); McCloud v. Beth-Elkhorn Corp., 514 S.W.2d 46 (Ky. 1974); Special Fund v. Francis, 708 
S.W.2d 641 (Ky. 1986); Smyzer v. B. F. Goodrich Chemical Co., 474 S.W.2d 367 (Ky. 1971); 
Union Underwear v. Scearce, 896 S.W.2d 7, 9 (Ky. 1995); Luttrell v. Cardinal Aluminum Co., 909 
S.W.2d 334 (Ky. App. 1995). 
 
12

 Smyzer, 474 S.W.2d at 369. 
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appellant's brief. The Petition for Review must conform to the 
requirements set forth under CR 76.25. 
 

D. Supreme Court 
  

Further review can be sought by the Supreme Court pursuant to CR 
76.12 and CR 76.36. 

 
 



Form 101     KENTUCKY  
Revised 6/05                DEPARTMENT OF WORKERS’ CLAIMS 

Application for Resolution of Injury Claim 
Claim No. _____________________ 

 
____________________________   vs. _____________________________ 
Plaintiff        Defedant/Employer 
 
_________________________________    ___________________________________ 
Social Security Number      Street Address 
 
_________________________________    ___________________________________ 
Birth Date        City/State/Zip Code 
 
_________________________________    ___________________________________ 
Street Address       Insurance Carrier 
 
_________________________________    ___________________________________ 
City/State/Zip Code      Street Address 
 
_________________________________    ___________________________________ 
County        City/State/Zip Code 
 
_________________________________    ___________________________________ 
Phone Number       Other Defendant 
 
        ___________________________________ 
        Street Address 
 
        ___________________________________ 
        City/State/Zip Code 
 
        Reason for Joinder: 
        ___________________________________ 
         
        ___________________________________ 
 
        ___________________________________ 
        Other Defendant 
 
        ___________________________________ 
        Street Address 
 
        ___________________________________ 
        City/State/Zip Code 
 
        Reason for Joinder: 
        ___________________________________ 
 
        __________________________________ 

 
I.  Nature of Injury 

 
1. Plaintiff states that on the _______ day of ________ 20____, he/she was injured within the scope and course of 

employment with defendant employer at ___________________________________________________________ 
(City/County/State) 
 

Filed: 
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2. Describe how the injury occurred: __________________________________________________________________ 
______________________________________________________________________________________________ 
 ______________________________________________________________________________________________ 
 

3. Body part injured:________________________________________________________________________________ 
 
4.     State the date and means by which the plaintiff gave notice of injury to the employer: 
 ______________________________________________________________________________________________ 
 ______________________________________________________________________________________________ 
 
5. Describe medical treatment, if any: __________________________________________________________________ 

_______________________________________________________________________________________________ 
_______________________________________________________________________________________________ 
 

6. Name and address of physician whose report is attached: _________________________________________________ 
_______________________________________________________________________________________________ 

 
II.  Personal Data 

 
7. Name and address of last school attended: ____________________________________________________________ 
 ______________________________________________________________________________________________ 
 
8. Highest grade completed in school: ____________________ 
 
9. GED awarded _____yes   ______no 
 
10. Professional or vocational degrees, certificates, or licenses: ______________________________________________ 
 ______________________________________________________________________________________________ 
 
11. Dependents:  Name            Date of Birth        Social Security Number              Relationship    

    
    
    
    
    

 
12. Have you previously filed for or received workers’ compensation benefits?  _____yes  _____no 
 
 If yes, give Department of Workers’ Claims file number(s), dates and nature of injury or disease and any award of 

benefits received: 
______________________________________________________________________________________ 

 ______________________________________________________________________________________________ 
 ______________________________________________________________________________________________ 

 
III.  Employment Data 

 
13. Is plaintiff currently working?  _____yes  _____no 
 
14.  Type of work performed at date of injury: ___________________________________________________________ 
 _____________________________________________________________________________________________ 
 
15. Describe the physical requirements of job performed at date of injury: _____________________________________ 
 ______________________________________________________________________________________________ 
 ______________________________________________________________________________________________ 
 
16. Weekly wage at date of injury: _________________.  Attach copy of any proof of wages, such as paycheck stub, W-

2, etc. 
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17. Weekly wage currently earned: ________________.  Attach copy of any proof of current wages. 
 
18. Name and address of current employer and description of job currently being performed:  
 ______________________________________________________________________________________________ 
 ______________________________________________________________________________________________ 
 ______________________________________________________________________________________________ 
 
19. Are you alleging a violation of a safety rule/regulation pursuant to KRS 342.165?  _____yes  _____no 
 

Notice:  Any person who knowingly and with intent to defraud any insurance company or other person files a 
statement or claim containing any materially false information or conceals, for the purpose of misleading, 
information concerning any fact material thereto commits a fraudulent insurance act, which is a crime. 
 

Plaintiff herein being duly sworn, states that the statements in this application and in Form 104, 105, and 106 are true.  
This the _______ day of _________________ 20____. 
 
       ________________________________________ 
       Plaintiff’s Signature 
 
Subscribed and sworn to before me this _____ day of _______________ 20____. 
 
       _________________________________________ 
       Notary Public 
 
My Commission expires:____________ County: _________________ 
 
Prepared and submitted by:  ___________________________________ 
     Signature/Representative for Plaintiff 
 
     ___________________________________ 
     Title 
 
     ___________________________________ 
     Street Address 
   
     ___________________________________ 
     City/State/Zip 
 
     ___________________________________ 
     Telephone Number 
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Instructions for 
Completion of Forms 101, 102 and 103 

 
Form 101 – Application for Resolution of Injury Claim 

 
1. All sections of this form must be completed, and must be accompanied by the following: 
 a. Form 104 (Plaintiff’s Employment History) 
 b. Form 105 (Plaintiff’s Chronological Medical History) 
 c. Form 106 (Medical Waiver and Consent) 
 d. Medical report describing and supporting the injury which is the basis of the claim. 
 e. Proof of Wages, including W-2’s, paycheck stubs, etc. 
 
2. All information must be typewritten. 
 
3. File the original of this form and sufficient copies for all named defendants with the Department 

of Workers’ Claims, Prevention Park, 657 Chamberlin Avenue, Frankfort, Kentucky, 40601. 
 
4. If you have no telephone number, please list a number at which you may be contacted. 
 
5. If you have questions, call 1-800-554-8601. 
 

Form 102 - Application for Resolution of Occupational Disease Claim, and 
Form 103 – Application for Resolution of Hearing Loss Claim 

 
1. All sections of this form must be completed, and must be accompanied by the following: 
 a. Form 104 (Plaintiff’s Employment History) 
 b. Form 105 (Plaintiff’s Chronological Medical History) 
 c. Form 106 (Medical Waiver and Consent) 
 d. Medical report supporting the occupational disease 
 e. Proof of Wages, including W-2’s, paycheck stubs, etc. 
 f. Social Security earnings record release form. 
 
2. This form may be filed in combination with an Application for Resolution of Injury Claim (Form 

101) if both benefits are sought.  Information provided should be current through the date 
application is signed by plaintiff. 

 
3. All information must be typewritten. 
 
4. File the original of this form and sufficient copies for all named defendants with the Department 

of Workers’ Claims , Prevention Park, 657 Chamberlin Avenue, Frankfort, Kentucky, 40601. 
 
5. If you have questions, call 1-800-554-8601. 
 
Note:  Special attention should be given to stating the correct name and address of the employer 
and insurance carrier.  Otherwise, claim processing may be delayed.   
Revised January 25, 2005 
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FORM 104
ADOPTED January  1, 1997

KENTUCKY
DEPARTMENT OF WORKERS CLAIMS
PLAINTIFF'S EMPLOYMENT HISTORY

Name Social Security Number

Name and Address
       of Employer
(Begin with most recent employer)

Type of Industry Occupation          Period of
       Employment
Begin date  End date
Month/Yr.  Month/Yr

Exposure to substances
causing occupational
disease
(specify substance)

1.

2.

3.

4.

5.

6.

7.

I hereby certify that the above information is true and correct to the best of my knowledge and belief.

____________________________________________ __________________________________________
Plaintiff's Signature Date
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FORM 105
ADOPTED: January  1, 1997

KENTUCKY
DEPARTMENT OF WORKERS CLAIMS

PLAINTIFF'S CHRONOLOGICAL MEDICAL HISTORY

Include all injuries and major illnesses to the date  of filing of the claim
(Begin with most recent treatment)

         Name & Address
                  of
     Physician or Hospital

Date Treatment
Received

Nature of Injury or
Disease and Part of
body affected?

Still under a
doctor's care?

1.

2.

3.

4.

5.

6.

I hereby certify that the above information is true and correct to the best of my knowledge and belief.

___________________________________________ _________________________________
Plaintiff's Signature Date
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FORM 106                                                                                                                                                
ADOPTED JULY 2003 

COMMONWEALTH OF KENTUCKY 
DEPARTMENT OF WORKERS’ CLAIMS 

CLAIM NO:__________________ 
 

MEDICAL WAIVER AND CONSENT 
 
I, _________________________________________ having filed a claim for workers’ compensation benefits, do hereby waive any 
physician-patient, psychiatrist -patient, or chiropractor-patient privilege I may have and hereby authorize any health care provider to 
furnish to myself, my attorney, my employer, its workers’ compensation carrier or its agent, the Division of Workers’ Compensation 
Funds, the Uninsured Employers’ Fund, or Administrative Law Judge any information or written material reasonably related to my 
work-related injury occurring on or about _______________ any medical information relevant to the claim including past history of 
complaints of, or treatment of, a condition similar to that presented in this claim or other conditions related to the same body part.   
 
Such information is being disclosed to the purpose of facilitating my claim for Kentucky workers’ compensation benefits.   
 
I understand I have the right to revoke this authorization in writing at any time, by sending written notification to each individual 
health care provider, but such revocation will not have any affect on actions taken prior to revocation.  Moreover, inasmuch as KRS 
342.020(8) requires a medical waiver to be executed, revocation may result in suspension or delay of the workers’ compensation 
claim.   
 
I understand that no medical provider may condition treatment or payment on whether I sign this medical waiver; however, I further 
understand that failure to sign this medical waiver may result in suspension or delay of the workers’ compensation claim.   
 
I understand that the information used or disclosed pursuant to this medical waiver may be subject to re-disclosure by the recipient.   
 
This authorization shall remain valid for 180 days following its execution.  A photocopy of the authorization may be accepted in lieu 
of the original.   
 
The authorization includes, but is not restricted to, a right to review and obtain all copies of all records, x-rays, x-ray reports, medical 
charts, prescriptions, diagnoses, opinions and courses of treatment.   
 
 
Signed at ____________________________________, Kentucky, this ________ day of __________________, 20______. 
 
                                                                                            
                                                                                                                    ________________________________________ 
                                                                                                                    Signature of Patient Or Personal Representative 
                                                                                                                  
                                                                                                                    Social Security Number: ____________________ 
 
_________________________________________ 
Witness Signature 
 
_________________________________________ 
Description Of Personal Representative’s Authority  

 

 
KENTUCKY WORKERS’ COMPENSATION AND HIPAA 
 
         On April 14, 2003, the federal Health Insurance Portability and Accountability Act [HIPAA] privacy regulation will take effect.  
This regulation limits the situations in which medical providers may release  patient information, unless  the information is necessary 
for  the  purpose  of  treatment,  payment,  or  health care operations.   Moreover, it is important to  note that disclosures for workers’ 
compensation are in most instances exempt from HIPAA privacy requirements.  The exact wording is as follows:  “A covered entity 
may disclose  protected  health information as authorized by and to the extent necessary to comply with laws relating to workers’ 
compensation…” 
 
         Since  HIPAA defers  to state law regarding disclosures relating to workers’ compensation, it is important for claimants and 
medical providers to know what Kentucky law requires for disclosure of patient information.  An employee who reports a work injury 
or who files for workers compensation benefits must “execute a waiver and consent of any physician-patient, psychiatrist-patient, or 
chiropractor-patient privilege with respect to any condition or complaint reasonably related to the condition for which the employee 
claims compensation.”  KRS 342.020 (8).  Kentucky law further states that once this Form 106 is signed, any health care provider 
“shall, within a reasonable time after written request by the employee, employer, workers’ compensation insurer [or its agent or 
assignee], special fund, uninsured employers’ fund, or the administrative law judge, provide the requesting party with any 
information or written material reasonably related to any injury or disease for which the employee claims compensation.”   
 
         Once the Form 106 is signed, health care providers may disclose information as set out in Kentucky law.  Another section of the 
regulation allows release of information pursuant to an administrative or judicial order or subpoena, provided that there has been a 
reasonable effort to notify the injured worker [or his attorney] that such a request has been made.  Should there be questions regarding 
disclosures pursuant to  this form, appropriate legal counsel should be consulted or you can contact the Department  of Workers’ 
Claims at 1-800 554-8601.   
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FORM 107 - I          
Medical Report - Injury          

Revised April 2005                    COMMONWEALTH OF KENTUCKY   FILED: 
                DEPARTMENT OF WORKERS’ CLAIMS 

 
MEDICAL REPORT OF    

            Do not write in this space 
DR._____________________________                                                           

 
  
 A.                                                          PLAINTIFF INFORMATION  
 
1. Plaintiff’s name: _________________________________________________________________________ 
2. Address: _______________________________________________________________________________ 
3. Social Security number: ___________________________________________________________________ 
4. Date of birth: ____________________________________________________________________________ 
5. Plaintiff's job title and employer: ____________________________________________________________ 
6. Date of examination(s): ___________________________________________________________________ 
7. Purpose of examination: ο Treatment 

ο Evaluation requested by ________________________________________ 
ο University evaluation 

8. Prior examination by this physician (if any) and date: ______________________________________

  
B.                                                                 PLAINTIFF HISTORY  
Plaintiff related history of complaints or alleged injury as follows: 
 
 
 
 
  
C.                                                         TREATMENT - Prior and Current  
Based upon a review of records and/or history related by plaintiff, treatment provided for this injury has been as follows: (Include 
periods of hospitalization.) 
 
 
 
 
  
D.                                                             PHYSICAL EXAMINATION  
Results of physical examination, including objective medical findings to support complaints and/or diagnosis 
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107-I 

 
 
 
  
E.                                                               DIAGNOSTIC TESTING  
Check the applicable block for any testing reviewed and relied upon for medical conclusions. 
 
             Test                       Date             Personally Reviewed                        Summary of Results 

 
ο X-rays 

  
    ο Yes               ο No 

 

 
ο CT Scan 

  
    ο Yes               ο No 

 

 
ο MRI 

  
    ο Yes               ο No 

 

 
ο Myelogram 

  
    ο Yes               ο No 

 

 
ο EMG/NCV 

  
    ο Yes               ο No 

 

 
ο Other (specify) 

  
    ο Yes               ο No 

 

  
F.                                                           SURGICAL PROCEDURE(S)  
Specify type and date of any surgical procedure.  Include operative note if surgery performed by this examining physician. 
 
 
  
G.                                                                     DIAGNOSIS  
 
 
 
  
H.                                                                    CAUSATION  
Within reasonable medical probability, was plaintiff's injury the cause of his/her complaints?  ο Yes ο No 
If the employee sustained more than one injury, which is the cause of his/her complaints? 
I.    EXPLANATION OF CAUSAL RELATIONSHIP 
Explain how the work-related injury caused the harmful change in the human organism. 
 
 
    
J.                                                                        IMPAIRMENT  
 
1. Using the most recent AMA Guides to the Evaluation of Permanent Impairment, the plaintiff's permanent whole person 

impairment is                 %. 
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2. Chapter and Tables utilized to arrive at impairment rating for injuries other than spinal injuries. 
 
 
Body Part or System 

 
Chapter No. 

 
Table No. 

 
% Impairment of the Whole Person 

 
a. 

 
 

 
 

 
 

 
b. 

 
 

 
 

 
 

 
c. 

 
 

 
 

 
 

3. Plaintiff had an active impairment prior to this injury.  οYes ο No 
 

A. For affirmative answer, specify condition producing active impairment.
________________________________________________________________________________ 
 

B. For affirmative answer, specify percentage of impairment due to the prior active condition.
________________________________________________________________________________ 

 
4. Date on which maximum medical improvement was reached:_______________ 20___. 
 
  
K.                                                                           RESTRICTIONS  
 
1. The plaintiff described the physical requirements of the type of work performed at the time of injury as follows: 

 
 

2. Does the plaintiff retain the physical capacity to return to the type of work performed at the time of injury?  οYes ο

 
3. Which restrictions, if any, should be placed upon plaintiff’s work activities as the result of the injury?     
 
 
  
L.                                   CERTIFICATION and QUALIFICATIONS of PHYSICIAN  
 

I hereby certify that the above information is correct and that all opinions were formulated within the realm of reasonable 
medical probability.  A copy of my curriculum vitae is attached if I have not obtained an Department of Workers’ Claims Physician 
Index Number. 
 

 
Date: _______________________   _________________________________  
                    Full name of Physician 

40



107-I 

 
 
                                   ________________________ 

Department of Workers’ Claims Physician Index Number 
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Instructions for 
Completion of Form 107-I, 107-P, 108-OD, 108-CWP and 108-HL 

 The medical report forms of the Department of Workers’ Claims 
are designed to provide relevant medical information to 
administrative law judges to assist in determining the occupational 
implications of a work-related injury or an occupational disease.  
Therefore, it is important that each section of the forms be 
carefully and fully completed. 
 

1. All information must be typed or neatly printed. 
 

2. The Department of Workers’ Claims maintains a Physician 
Index with curricula vitae of physicians.  Physicians may be 
included in the index by tendering a copy of a current 
curriculum vitae with a request for inclusion to:  
Physicians Index Clerk, Department of Workers’ Claims, 657 
Chamberlin Avenue, Frankfort, Kentucky  40601. 

 
3. Use of the most recent edition of the AMA Guides to the 

Evaluation of Permanent Impairment is mandated by statute.  
Reference should be made to page numbers and tables only 
from the most recent edition for all physical injuries.  For 
psychiatric conditions, the class of impairment should be 
stated, with reference to impairment ratings provided in 
prior editions. 

 
4. For Form 108, height of a plaintiff should be measured in 

centimeters and without shoes.  If the plaintiff’s height is 
an odd number of centimeters, the next highest even height 
in centimeters shall be used. 

 
5. Objective medical findings to support a medical diagnosis 

means information gained through direct observation and 
testing of the plaintiffs, applying objective or 
standardized methods.  KRS 342.0011(33). 

 
6. Medical opinions must be founded on reasonable medical 

probability, not on mere possibility or speculation.  Young 
v. Davidson, Ky., 463 S.W.2d 924 (1971). 

 
7. Pre-existing dormant non-disabling condition is defined as a 

condition which is capable of arousal into disabling reality 
by work activities or injury.  The condition must be a 
departure from the normal state of health.  KRS 342.020, 
Newberg v. Armour Food Co., Ky., 834 S.W.2d 172 (1992). 
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8. Any person who knowingly and with intent to defraud any 
insurance company or other person files a statement or claim 
containing any materially false information or conceals, for 
the purpose of misleading, information concerning any fact 
material thereto commits a fraudulent insurance act, which 
is a crime. 

Revised 1/26/05 
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FORM 110-I                                            KENTUCKY DEPARTMENT OF WORKERS’ CLAIMS 
INJURY                               Frankfort, KY   40601 
Revised July, 2006 
 

AGREEMENT AS TO COMPENSATION 
AND 

ORDER APPROVING SETTLEMENT 
 Workers’ Compensation Claim No. ____________________ 
 
 IF THIS FORM IS NOT PROPERLY COMPLETED, IT WILL BE RETURNED. 
 Every section should be completed.  If a section is not applicable, fill in the blank with N/A. 
 
__________________________________________ __________________________________________ 
Claimant        Insurer/Self-Insured/Self-Insurance Group 
 
__________________________________________ __________________________________________ 
Social Security Number  Date of Birth   Insurer’s Address 
 
___________________________________________   __________________________________________ 
Address         City, State, Zip Code 
 
___________________________________________ 
City, State, Zip Code 
 
 
 ___________________________________________                                        __________________________________________ 
 Employer       Other participating parties 
 
____________________________________________   __________________________________________ 
Address                                      Address 
 
____________________________________________   __________________________________________ 
City, State, Zip Code      City, State, Zip Code 
 
 
 INJURY 

Date:                                          County in which injury occurred:____________________________ 
Brief description of occurrence resulting in injury:________________________________________ 
________________________________________________________________________________ 
Nature of injury(ies) including body part(s) affected:______________________________________ 
 
 MEDICAL INFORMATION 

Medical expenses paid: $                                     Date of last medical payment: ________________ 
Medical expenses unpaid or contested:$________________________________________________ 
Surgery performed (Circle one):  Yes   No        Nature of surgery:__________________________ 
 
Impairment ratings: (Attach entire medical report that provides ratings) 

Date Given   Physician 
                          %                                          ________________________________ 
                          %                                          ________________________________ 
                          %                                          ________________________________ 
Restrictions on activities -- Attach most recent medical report setting forth physical restrictions. 
Diagnosis or diagnoses:_____________________________________________________________ 
 
If medical treatment is continuing, attach a copy of the executed Form 113 indicating a designated 
physician. 

 
 

44



WORK INFORMATION 

Type of work performed at time of injury: ___________________________________________________ 
Average weekly wage at time of injury: $                  Date of return to work after injury: _______________ 
Wages upon return to work: $                    Type of work performed after injury:______________________ 
Type of work performed at time of settlement: ________________________________________________ 
 
 BENEFIT AND SETTLEMENT INFORMATION 
 
If consolidated Claims, indicate amount for each Claim separately: 
 
Temporary total disability paid from _________ to _________ @ $_________*_______= $_________   
  (MM/DD/YR)        (MM/DD/YR)     Amount             # wks             Total 
  
Monetary terms of settlement: ____________ paid in lump sum ____, or weekly for ________  
 # of weeks 
 
Settlement computation: _______________________________________________________________  
                                                 TTD * IMP. RATING *AMA FACTOR * RTW FACTOR * DISC. FACTOR OR # of WKS = TOTAL    
 
                       Amount for 
Waiver(s) 
Please circle: 

Waiver or buyout of past medical benefits Yes No __________ 
Waiver or buyout of future medical benefits Yes No __________ 
Waiver of vocational rehabilitation Yes No __________ 
Waiver of right to reopen Yes No __________ 

 
Does settlement include Medicare Set Aside? Yes   No   If yes, amount of Medicare Set Aside: ________ 
                                           Lump Sum 
  Periodic Payments:   _________* __________*__________    =        ___________ 
              Amount         Frequency      Duration         Total  

Other: Attach explanation  
 
                      
If settlement terms provide for lump sum representing weekly benefits greater than $100, does 
claimant have an adequate source of income during disability?     Yes    No   
Source of income:                                                              Amount: $___________________________ 
 
 
 
 OTHER INFORMATION     

If additional information is pertinent to settlement, explain, (Attach additional pages if necessary): 
_____________________________________________________________________________________
_____________________________________________________________________________________ 
Other responsible parties against whom further proceedings are reserved: __________________________  
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If waiving medical benefits, please acknowledge by signing below:  
I understand that my health insurance may not cover any medical expenses for my injury and I may be 
held responsible for payment of medical expenses for my injury.   ________________________________ 
                                                                                                          Claimant (Signature)  
   
If not represented by an Attorney, please acknowledge by signing below:  
I understand that I have a right to obtain an Attorney of my choice to review this Agreement and by 
signing below I acknowledge that I have waived that right.  By waiving that right, I understand I will be 
held to the same standard as an Attorney and this Agreement will be enforceable as if represented by 
Attorney.   ___________________________________________________________________________ 
          Claimant (Signature) 
 
 
__________________________________________ _______________________________________________ 
Attorney or representative for claimant    (Signature)        Claimant (Signature) 
 
__________________________________________                     _______________________________________________ 
Attorney or representative for claimant (Name typed)       Attorney or representative for employer (Signature) 
 
__________________________________________                      _______________________________________________ 
Address                                                                                            Address  
 
__________________________________________          _______________________________________________ 
City, State, Zip  City, State, Zip  

                 
 
 
           _______________________________________________ 
 Attorney for Special Fund (Div. of Workers’ Comp Funds) 
  
 
 
This the                      day of                             , 20       . 

 
 
 
 

  
 

DO NOT WRITE OR MARK BELOW THIS LINE 
 
 ORDER APPROVING SETTLEMENT AGREEMENT 
IT IS ORDERED that the above Agreement as to Compensation be and the same is hereby APPROVED. 
 

This the                 day of                                  , 20        . 
 
 

                                                                      
                      Administrative Law Judge  
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INITIAL CONSIDERATIONS IN SOCIAL SECURITY DISABILITY CLAIMS 
Roger Riggs and W. Gerald Vanover, Jr. 

 
 
 
I. BASIC LEGAL ISSUES 
 

A. Definition of Disability 
 

"Inability to engage in any substantial gainful activity by reason of any 
medically determinable physical or mental impairment that can be 
expected to result in death or that has lasted or can be expected to last 
for a continuous period of not less than twelve months." 
 

B. Other Benefits 
 

1. Supplemental Security Income (SSI) – usually taken as a 
concurrent application and is based on income and assets; 
disability criteria is the same. 

 
2. Children's benefits – usually this application is not taken until the 

wage earner's claim is successful. 
 
3. Disabled widow's benefits. 
 

C. Steps on Appeal 
 

1. Initial application – if denied, sixty days to request reconsideration. 
 

a. State agency (DDS). 
 
b. Usually denied. 
 
c. Usually two to three months to process. 
 

2. Reconsideration – if denied, sixty days to request hearing before 
an Administrative Law Judge (ALJ). 

 
a. Decision made in Frankfort. 
 
b. Rubber stamp with some exceptions. 
 
c. Usually two to three months to process. 
 

3. Hearing before an Administrative Law Judge (ALJ) – if denied, 
sixty days to appeal to Appeals Council (AC). 

 

 In Lexington, usually eight to twelve months after request 
is received 
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4. Appeals Council – if denied, sixty days to appeal to federal court. 
 

 Can take up to eighteen months or longer for a decision 
 

5. Federal court. 
 

 Generally handled as a summary judgment-type 
proceeding 

 
D. Sequential Evaluation – 20 C.F.R. §404.1520 
 

1. Is the claimant performing substantial gainful activity? 
 

a. Examine what is actually being done and who is the 
employer. 

 
b. Sheltered work shop. 
 
c. Earnings. 
 

2. Does the claimant have a severe impairment? 
 
3. Does the claimant's impairment meet the Listings under Appendix 

I, Subpart Plaintiff? 
 

 Medical equivalence? 
 
4. Does the claimant's impairment prevent him from performing his 

past relevant work? 
 

a. Generally will look back fifteen years. 
 
b. Be sure to ask about all employment over the last fifteen 

years. 
 

5. If the claimant is prevented from performing past relevant work, 
does other work exist in significant numbers in the national 
economy that accommodates the residual functional capacity and 
vocational factors? 

 
a. Burden is on Social Security. 
 
b. Significant numbers is generally what the ALJ says it is. 
 
c. GRID Regulations. 
 
d. "Ordinarily" a regular and continuing basis means eight 

hours a day, for five days per week.  SSR 96-8p. 
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E. Key Definitions 
 

1. Work level: 20 C.F.R. §404.1567. 
 

a. Sedentary – at age fifty disabled. 
 

i. Maximum ten pounds. 
 
ii. Occasional files, ledger or small tools. 
 
iii. Occasional walking and standing. 
 

b. Light – at age fifty-five disabled. 
 

i. Minimum twenty pounds. 
 
ii. Frequent ten pounds. 
 
iii. A good deal of walking or standing. 
 

c. Medium. 
 

i. Maximum fifty pounds. 
 
ii. Frequent lifting twenty-five pounds. 
 

d. Heavy – don't worry about it. 
 

2. Skill level: 20 C.F.R. §404.1568. 
 

a. Unskilled, generally SVP 1-2. 
 

 A person does not gain work skills by doing 
unskilled work; learned within thirty days 

 
b. Semi-skilled, generally SVP 3-4. 
 

 Learned within six months 
 

c. Skilled, generally SVP 5 and above. 
 

i. More than six months to learn. 
 
ii. V.E. may testify skilled in a higher SVP. 
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d. Skills, SSR 82-41. 
 

i. Requires the exercise of significant judgment. 
 
ii. Practical and familiar knowledge of the principles 

and processes of an art, science or trade. 
 

e. Transferable skills. 
 

3. Earnings: 20 C.F.R. §404.1574. 
 

a. Greater than $1,000/month presumed to be substantial 
gainful employment. 

 
b. Less than $300/month presumed not to be substantial 

gainful employment. 
 
c. Gray area in between. 
 

4. Education: 20 C.F.R. §404.1564. 
 

a. Read and write. 
 

i. Illiterate, generally little or no formal schooling. 
 
ii. Marginal, sixth grade or less. 
 
iii. Limited, seventh to eleventh grade. 
 
iv. High school and above. 
 

b. Grade level/GED. 
 

i. Request school records. 
 
ii. Special education. 
 

c. I.Q. testing. 
 

i. Significance of I.Q. 59 or less. 
 
ii. Significance of I.Q. 60 to 70. 
 

5. Age: 20 C.F.R. §404.1563. 
 

a. As of the date of the hearing. 
 
b. Younger person – under age fifty. 
 
c. Closely approaching advanced age, age fifty to fifty-four. 
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d. Advanced age – fifty-five or older. 
 
e. Rules are not to be mechanically applied; Crady v. 

Secretary of Health and Human Services, 835 F.2d 617 
(6th Cir. 1987). 

 
6. Currently insured. 
 

 20/40 quarters rule 
 

F. Listings 
 

 Substantially equivalent 
 

G. GRID  
 

a. Exertional vs. Nonexertional, 20 C.F.R. §404.1569(a). 
 
b. GRID as a framework. 
 
c. Dictionary of Occupational Titles. 
 

II. CASE EVALUATION 
 

A. Initial Interview 
 

1. Time frame – Has client signed up?  If they have been denied, 
when was their last denial date? 

 
2. Onset date SSR 83-20 – has the client used the right one?  SSR 

83-20 used the following criteria: 
 

a. Last day of work. 
 
b. Allegations of claimant. 
 
c. Medical evidence. 
 
d. Prior claims decision by a judge. 
 

3. Closed period of disability. 
 
4. Get an accurate and thorough work history for the past fifteen 

years. 
 
5. Get a list of all medical providers with addresses and phone 

numbers if possible. 
 
6. Establish what your client claims disables him/her. 
 
7. Picture of client. 
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B. Social Security Forms Available Online 
 
C. Criteria to Consider 
 

1. Use the intake. 
 
2. Claimed or requested unemployment benefits do not automatically 

disqualify claimant. 
 
3. Denial letter is generally computer generated (often they don't 

have all the medicals). 
 

D. Treating Doctor and All Other Medical Treatment 
 

1. Opinions of treating sources must be well supported (SSR 96-2p) 
by the medical record. 

 
2. "Totally disabled" not sufficient – use our forms. 
 

E. Attorney's Fees and Costs 
 

1. Contract. 
 
2. Expenses. 
 
3. Calculation of back benefits 0 does not include the month of onset 

unless first day of the month and the next five months. 
 
4. Workers' compensation offset – as a general rule, 80 percent of 

best average month. 
 
5. Public assistance may affect amount of SSI. 
 
6. SSI-assets/$1,000 per month household income. 
 
7. Social Security will withhold attorney's fees. 
 

F. Unsuccessful Work Attempts 
 

III. THE DECISION TO REPRESENT 
 

A. Ethical Considerations/SSI 
 

1. Ask if client has existing cause/if they have been represented by 
another attorney. 

 
2. Anyone in household working? 
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B. Long Term Disability – generally most policies do a total offset of social 
security benefits, but will give credit for any attorney's fees paid. 

 

 Black & Decker Disability Plan v. Nord, 538 U.S. 822 (2003). 
 

C. Communications with Client 
 

1. Explain the long timelines. 
 
2. Little we can do to improve timeline. 
 
3. Contact every sixty days. 
 

D. "Should I Try to Work?" 
 

1. Judges like to see you try. 
 
2. Follow doctor's advice. 
 

IV. GETTING THE INFORMATION YOU NEED 
 

A. Online Access to File at Social Security 
 
B. Medical Authorizations 
 

1. HIPPA. 
 
2. Hospitals requiring special authorizations. 
 

 Don't forget clinics may be stored elsewhere 
 

3. Mental and substance abuse – make sure you address this in your 
authorization. 

 
4. Photo I.D. being required by some hospitals – copy client's driver's 

license. 
 
5. Authorization within last six months. 
 

C. Lay Witnesses – Who Will Best Address Issues? 
 

1. Almost never. 
 
2. Family – ALJs don't like these witnesses, but they may be 

important on mental health issues. 
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D. Medications 
 

1. Side effects – get them off the internet. 
 
2. Take as directed. 
 
3. Are the medications working? 
 

E. Legal Research – All at Social Security Website: 
www.ssa.gov/regulations 

 
1. Regulations -- §404. 
 
2. Rulings (SSR). 
 
3. Law (HALLEX). 
 
4. Program Operations Manual System. 
 
5. Sixth Circuit: www.ca6.uscourts.gov. 
 

 Opinions search, also www.caselaw.lp.findlaw.gov 
 

F. Earnings Record 
 

1. Look for gaps in earning. 
 
2. Look for consistent record of earnings. 
 
3. Be aware quarters of coverage re: paid in twenty of the previous 

forty quarters. 
 

G. School Records 
 

1. Transcript may be important. 
 
2. Testing results very important. 
 

V. PREHEARING PREPARATION 
 

A. Medical Chronology 
 
B. Current Medical Information 
 

1. Records – ALJ requires current records, don't wait until the last 
minute. 

 
2. Forms – mental and physical RFC. 
 
3. Reports are admissible. 
 

http://www.ssa.gov/regulations
http://www.ca6.uscourts.gov/
http://www.caselaw.lp.findlaw.gov/
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4. Other forms – seizures, cardiac. 
 

C. Client Preparation 
 

1. Tell the truth. 
 
2. Don't exaggerate. 
 
3. Don't minimize. 
 
4. Meet with lay witnesses separately (mental cases). 
 
5. Explain how this judge conducts hearings. 
 
6. Do enough that the judge "gets to know" the client. 
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UNEMPLOYMENT CLAIM BASICS FOR YOUNG LAWYERS 
Cary B. Bishop 

 
 
The unemployment process is dealt with more frequently by legal professionals than any 
other branch of administrative law, yet most attorneys know little about it. While most 
attorneys could file an unemployment claim if they needed to, it is harder to know what 
to do when an initial determination does not go your way. Where do you file your appeal, 
how should you conduct yourself at the hearing, and what exactly should you try to 
prove at the hearing? 

 
This presentation aims to make the process clearer for young attorneys. While I try to 
explain the unemployment process generally, I place a special emphasis on the 
administrative appeal level because that is where my experience is and because it is 
where almost all evidence is gathered. In addition to the information contained in these 
materials, I have also included sample unemployment forms and documents to 
familiarize you with them. Finally, I have included a page containing useful 
unemployment web pages and phone numbers. 
 
I.  WHY DOES UNEMPLOYMENT LAW MATTER? 
 

You may deal with it in different ways during your legal career: 
   

A. Working as General Counsel for a Company with Employees 
    

1.  Unemployment issues may be a part of anything from hiring/firing 
decisions to deciding to move operations into or out of a state. 

    
2.  Bad firing decisions can raise a company’s unemployment 

insurance rate. If a non-profit or government entity, unemployment 
benefits will need to be DIRECTLY reimbursed. 

   
B.  As a Solo Practitioner or Partner in a Legal Practice that Has Employees 

    
1.  Whether a discharge was due to misconduct or not will directly 

influence the amount of unemployment tax paid by the practice. 
    
2.  Knowing when NOT to waste time contesting benefit payments 

can be a benefit in and of itself. 
   

C.  As an Employee Who Needs to File for Benefits 
    

1.  Knowing unemployment law will makes you better able to prepare 
for a work separation. 

    
2.  Employer representatives will often have some knowledge and 

experience with the unemployment process. 
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II.  BASIC UNEMPLOYMENT TERMS 
 

A.  Claimant: Person applying for unemployment benefits. 
 
B.  Chargeability: ruling on whether an employer will be charged for benefits 

paid to claimant. 
 
1.  Employer is only charged if they are an in-state employer that 

employed claimant for at least ten weeks. 
 
2.  Employer is not charged when no benefits paid unless employer 

did not file a timely protest OR employer is a reimbursing 
employer. 

  
C.  Notice of Determination: Ruling made by Disputed Claims Investigator 

(‘DCI’) on a disputed unemployment claim. 
  
D.  Referee Decision: Ruling made by an appeals referee when on a Notice 

of Determination that has been appealed. 
 
E.  Commission Order: Ruling made by the Unemployment Commission, the 

highest administrative authority for unemployment. Further appeal must 
be through court. 

 
III.  AN OVERVIEW OF THE UNEMPLOYMENT CLAIM PROCESS  
 

A.  Claim Is Filed Online, by Telephone, or at Local Office 
  
B.  Employer Protest Period: Employer has fifteen days to give their position 

regarding why claimant was separated from work. 
 

1. Employer may be charged for benefits paid, even if discharge was 
for misconduct, if the employer fails to file a timely protest. 

 
2. Employer protest is basically when employers can dispute the 

claimant’s version of why they are no longer working. 
 
3. Dramatic differences between claimant and employer versions of 

events can sometimes result in a fraud ruling against a claimant; 
especially if they claim to be laid-off when they actually were 
discharged/quit. 

 
C. Disputed Claims Process: Disputed Claims Investigator contacts parties 

and issues determination if reason for job separation is disputed. 
  

Parties are presumed to have any evidence they claim to possess. 
Examples include video evidence, policies, written warnings, etc. If party 
says they have it, the claims investigator does not require it be produced. 

 
D. Administrative Appeal Hearing: De novo hearing where parties must 

produce evidence regarding job separation. 
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1.  Testimony: Direct testimony subject to cross-examination given 
greater weight then hearsay. 

   
a.  Referee may often allow hearsay into evidence, but not 

give it any weight. Referees often do this because 
commission and court will not take new evidence so 
referees tend to err on the side of too much, rather than 
too little, admission of evidence. 

   
b.  Non-admission of irrelevant testimony tends to be much 

stricter because of time issues as well as evidence rules. 
 
2.  Documentary evidence: Must be provided to opposing party 

before hearing. 
 

E. Appeal to Unemployment Commission: De novo hearing, but only uses 
evidence introduced at referee level. 

 
F. Appeal to Court: De novo hearing, but only uses evidence introduced at 

referee level. 
 

IV.  APPEAL DEADLINES  
 

A. Employer’s Notice of Initial Claim (UI-412A) or Notice of Benefit Charges - 
Return within fifteen days of mailing date. 
 

B. Notice of Determination – file with Appeals Branch within fifteen days of 
determination mailing date.  
 

C. Referee Decision – file with Unemployment Commission within fifteen 
days of decision mail date. 
 

D. Commission Order – file with circuit court within twenty days of order mail 
date (in circuit court where claimant was employed). 

 
V.  THE ADMINISTRATIVE APPEAL: FILING AN APPEAL  
 

DEADLINE: Fifteen days from date of mailing, not counting days the Appeals 
Branch is closed.  

 
A.  Instanter filings are unheard of in unemployment appeals. Deadlines are 

firm.  
 
B.  Appeal filing that lists possible good cause for late appeal may be set for 

a hearing on timeliness of the appeal. 
    

1.  Appealing party will be given opportunity to present evidence 
about why they had good cause for their late appeal at the 
timeliness hearing.  
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2.  It is presumed that determinations sent out to a valid address 
reached that address. 

   
C.  Appeal request must be in writing and have claimant's social security 

number. 
 
VI.  THE ADMINISTRATIVE APPEAL: PREPARING FOR THE HEARING 
 

A. File an Appearance (if appearing as representing attorney)  
 
Filing an appearance increases the likelihood a notice of the appeal 
hearing date will be sent to you. 
 

B. Subpoenas and Witness Lists  
 

Subpoenas must be received at least seven days before hearing. 
 
1. Appeals Branch cannot subpoena out-of-state parties. 
 
2. Branch has no real ability to enforce subpoena. 
 

C. Submitting Evidence Prior to Hearing  
 

Evidence must be received by Appeals Branch and opposing party three 
days before hearing.  Often useful to send evidence by certified mail to 
show it was signed for. 
 

D. Withdrawing an Appeal – Appeal may be withdrawn in writing at any time. 
 

Oral withdrawal motion can also be made at hearing. 
 

VII.  THE ADMINISTRATIVE APPEAL: HEARING PROCEDURES 
 

A.  Unemployment appeal hearings are not KRS 13B hearings (less formal). 
  
B.  Referee leads the questioning, but parties are given a chance to provide 

additional evidence and cross-examine. 
   

1.  Referee questions guide proceedings rather than each party 
laying out case in-turn. 

    
a.  No opening statements.  
    
b.  Redirect and re-cross questioning rarely permitted due to 

time limitations. 
   

2.  Parties should answer ONLY question asked and save other facts 
and evidence until after referee questions concluded. 

    
a.  Parties should prepare to give a very concise explanation 

for the job separation.  
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b.  Excessive irrelevant testimony often causes multi-session 

hearings. It often takes four to six weeks to schedule a 
second session when a hearing is continued for length. 

 
C. Evidence Rules Are Relaxed 
 

VIII.  THE ADMINISTRATIVE APPEAL: ROUTINELY ASKED QUESTIONS  
 

A.  Date Work Began and Officially Ended, and Last Day of Physical Work 
  
B.  City and County in which Claimant Worked 
  
C.  Job Title, Rate of Pay, Union Status, and Full vs. Part Time 
  
D.  Name and Title of Claimant’s Last Supervisor 
  
E.  Official Reason Given for Job Separation 

 
IX.  THE ADMINISTRATIVE APPEAL: AFTER THE HEARING 
 
 A.  Review Decision Carefully 
   

1.  Make sure all issues are addressed. 
   
2.  Read factual and legal reasoning BEFORE filing appeal. 

    
a.  Referee decisions contain more detailed explanations of 

law and facts than a Notice of Determination. 
    
b.  Reading the referee decision can make clear if an appeal 

to the Unemployment Commission makes a different result 
likely on appeal. Many appeals involve cases where a 
party does not understand that the law, not the writer of the 
decision, is what is not in the appellant’s favor. 

  
B.  File Appeal (if desired) within Deadline Period – Fifteen Days of Referee 

Decision Mail Date 
 
X.  COMMON CASE ISSUES:  BURDENS OF PROOF  
 

A.   Discharge: An employer alleging misconduct to defeat recovery of a claim 
has the burden of proof by a preponderance of credible evidence.  Brown 
Hotel v. Edwards, 365 S.W.2d 299 (Ky. 1963). 

 
B. Quit: claimant bears the burden of proving that he voluntarily quit the 

employment with good cause attributable to the employment. Broadway & 
Fourth Avenue Realty Company v. Allen, 365 S.W.2d 302 (Ky. 1963).  
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XI.  COMMON CASE ISSUES: DISCHARGE DUE TO POLICY VIOLATION  
 

Known violation of a reasonable and uniformly enforced rule of the employer; 
KRS 341.370(6). 
   
A. KNOWN: Was the policy shared with employee (i.e. in employee 

handbook)?  
   
B.  VIOLATION: Did claimant commit the alleged acts? 
   
C.  REASONABLE: Was the rule reasonable as applied to claimant? 
   
D.  UNIFORMLY ENFORCED: Did other employees receive similar 

punishments? 
 
XII.  COMMON CASE ISSUES: DISCHARGE DUE TO POOR PERFORMANCE; 

BOYTON CAB CO. V. NEUBECK, 296 N.W. 636 (WIS. 1941)   
 

A.  Poor performance only misconduct if: 
   

1.  Willful or wanton disregard of employer’s interests by deliberately 
violating standards of behavior the employer has a right to expect. 

   
2.  Careless or negligence of a degree that manifests equal 

culpability, wrongful intent or design, or intentional and substantial 
disregard of employer interests. 

  
B.  Mere inefficiency, unsatisfactory conduct, failure in good performance as 

the result of inability or incapacity, inadvertencies or ordinary negligence 
in isolated instances, or good-faith errors in judgment or discretion are not 
misconduct.  

 
C. Employer has the burden to prove both the poor performance AND that it 

was the result of willful or wanton indifference. 
 

XIII.  COMMON CASE ISSUES:  DISCHARGE DUE TO POOR ATTENDANCE  
 

A.  Discharge for misconduct includes unsatisfactory attendance if the worker 
cannot show good cause for absences or tardiness. KRS 341.370(6) 

 
B.  Employer has burden to prove dates/times of poor attendance; burden 

then shifts to claimant to prove good cause for dates/times of poor 
attendance. 

 
C. “No-fault” attendance policies not controlling for unemployment benefit 

purposes. Alliant Health System v. KUIC, 912 S.W.2d 452 (Ky. App. 
1995) 
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XIV.  COMMON CASE ISSUES:  DISCHARGE DUE TO DISHONESTY  
 

A.  Employee is disqualified from receiving benefits when terminated for 
dishonesty connected with the work. KRS 341.370(1)(b) 

  
B.  Most common forms of dishonesty in unemployment cases: 
   

1.  Falsifying an employment application. 
   
2.  Theft related to the work. 

  
C.  Termination for dishonesty, unlike policy violation, does not require 

uniform enforcement. 
 
XV.  COMMON CASE ISSUES:  DISCHARGE DUE TO ALCOHOL/DRUG USE  
 

A. Discharge for misconduct includes reporting to work under the influence 
of alcohol or drugs or consuming alcohol or drugs on employer's premises 
during working hours. KRS 341.370(6) 
 

B.  Influence of Alcohol Presumptions: KRS 189A.010(2)(a) 
   

1.  Less than 0.05 concentration = not under the influence of alcohol. 
   
2.  Between 0.05 and 0.08 concentration = no presumption, but may 

be considered. 
   
3.  0.08 or more concentration = under the influence of alcohol (KRS 

189A.005). 
  

C.  Main issue is usually evidentiary. If employee challenges test result, 
employer must lay proper foundation for test results by proving the 
reliability of the test and chain of custody. Haste v. Kentucky 
Unemployment Insurance Commission and Oakwood, 673 S.W.2d. 740 
(Ky. App. 1984). 

 
XVI.  COMMON CASE ISSUES:  DISCHARGE DUE TO INSUBORDINATION  
 

A.  Discharge for misconduct includes refusing to obey reasonable 
instructions. KRS 341.370(6) 

  
B.  Employer must prove: 
   

1.  Claimant failed to obey instruction; AND 
   
2.  Instruction was reasonable. 

  
C.  Instructions are different from policies because they are usually specific to 

the employee and delivered personally. 
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XVII.  COMMON CASE ISSUES:  QUIT DUE TO WORK CONDITIONS  
 

A.  “Good cause” exists only “when the worker is faced with circumstances 
so compelling as to leave no reasonable alternative but loss of 
employment.” Kentucky Unemployment Insurance Commission v. 
Murphy, 539 S.W.2d 293 (Ky. 1976) 

 
B. Employee must show that they exhausted all reasonable alternatives prior 

to quitting (i.e. exhausted all internal grievance procedures, spoke to all 
applicable supervisors, etc.) 

 
XVIII.  COMMON CASE ISSUES:  QUIT DUE TO INJURY OR ILLNESS  
 

Employee must have good cause and it must be attributable to the work. 
Unemployment Insurance Commission v. Taylor Drug Store Inc., 965 S.W.2d 
830 (Ky. App. 1998) 

 
A. Good Cause: Good cause exists if continued work would be to the 

detriment of claimant’s health. 
 
B. Attributable to the Work: Even if good cause, injury must be shown to be 

connected with the claimant’s work. 
 
XIX.  UNEMPLOYMENT FORMS AND DOCUMENTS  
 

A.  PAM-UI-400 Rights and Responsibilities Booklet  
   

Can be downloaded at http://www.oet.ky.gov/documents/ 
PAMUI400_0211.pdf. 

 
B.  Form 412A: Employer’s Statement 
  
C. UI-408: Fact-Finding Report 
  
D.  UI-492: Notice of Determination 
  
E.  Referee Decision 
 
F.  Commission Order 
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USEFUL UNEMPLOYMENT WEB PAGES AND PHONE NUMBERS 
 

 
I. LINKS 
 

A. Department of Workforce Investment http://www.workforce.ky.gov/ (job 
search assistance) 

  
B. Office of Unemployment and Training http://www.kewes.ky.gov/ (news & 

information about unemployment, local office contact info)  
  
C. OET Unemployment Page http://www.oet.ky.gov/ui/ui.htm (filing a claim, 

news about special unemployment issues) 
  
D. Unemployment Insurance Digest http://www.oet.ky.gov/des/pubs/ui/ 

uidigest.pdf (precedent decisions of the Unemployment Commission) 
  
E. KRS 341 http://www.lrc.state.ky.us/KRS/341-00/CHAPTER.HTM  

(Kentucky Unemployment Insurance Statutes) 
  
F. OET Publications Page http://www.oet.ky.gov/des/pubs/publications.htm 

(workplace poster, rights and responsibilities book, new employer packet) 
  
G. Employer’s guide to unemployment: http://www.oet.ky.gov/des/employer/ 

EmployerGuide042010.pdf 
 

II. PHONE NUMBERS 
 

A. Request a weekly check by phone: 877-369-5984 
  
B. Request a weekly check by phone (Spanish): 502-875-0442 
 
C. Disputed Claims Investigation: 502-564-0020 
 
D. Unemployment Appeals: 502-564-3925 
 
E. Unemployment Insurance Commission: 502-564-4849 

 
III. WHERE TO MAIL YOUR APPEAL 
 

A. Appeal from a Determination  
Appeals Branch 
275 East Main Street, 2E 
Frankfort, KY  40621 
 

B. Appeal from a Referee Decision 
UI Commission 
275 East Main Street, 2W 
Frankfort, KY  40621    

 
 

http://www.workforce.ky.gov/
http://www.kewes.ky.gov/
http://www.oet.ky.gov/ui/ui.htm
http://www.oet.ky.gov/des/pubs/ui/uidigest.pdf
http://www.oet.ky.gov/des/pubs/ui/uidigest.pdf
http://www.lrc.state.ky.us/KRS/341-00/CHAPTER.HTM
http://www.oet.ky.gov/des/pubs/publications.htm
http://www.oet.ky.gov/des/employer/EmployerGuide042010.pdf
http://www.oet.ky.gov/des/employer/EmployerGuide042010.pdf
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