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Legal Aid University CLE Seminar 
February 14, 2014 

Covington, Kentucky 
 

 
 
 
8:00-8:30 a.m.   Registration  
 
8:30-8:40 a.m.   Introduction & Welcome 
 
8:40-9:40 a.m.   The Eviction Process in Kentucky 
   (1.00 CLE credit) 
   Peter C. Nienaber 
   Legal Aid of the Bluegrass 
 
9:40-9:50 a.m.   Break 
 
9:50-11:20 a.m.  The Nuts and Bolts of a Basic Divorce 
   (1.50 CLE credits) 
   Cynthia A. Millay 
   Legal Aid of the Bluegrass 
 
   M. Erin Wilkins 
   Law Office of M. Erin Wilkins 
 
11:20-11:50 a.m.  Lunch Break (lunch will be provided) 
 
11:50 a.m.-1:20 p.m.  Obtaining a Court Protective Order in Kentucky 
   (1.50 CLE credits) 
   Erica S. Stegman 
   Legal Aid of the Bluegrass 
 
1:20-2:20 p.m.   Obtaining an Expungement of a Criminal Record 
   (1.00 CLE credit) 
   Richard A. Cullison 
   Legal Aid of the Bluegrass 
 
2:20-2:30 p.m.   Break 
 
2:30-3:30 p.m.   The Essential Life Planning Documents 
   (1.00 CLE credit) 
   Stephanie D. Langguth    
   Legal Aid of the Bluegrass 
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Peter C. Nienaber  
104 East 7th Street 
Covington, KY  41011 
859.431.8540 

pete.nienaber@gmail.com 
 
Peter Nienaber received his B.A. from Northern Kentucky University in 2008 and 
graduated cum laude from Salmon P. Chase College of Law in 2012.  After working for a 
year as a staff attorney in Campbell County Circuit Court, Mr. Nienaber joined Legal Aid 
of the Bluegrass in July 2013.  His practice focuses primarily on housing law.  He is a 
member of the Kentucky Bar Association and its Young Lawyers Division. 
 

Cynthia A. Millay, Esq. 
104 East 7th Street 

Covington, KY  41011 
859.957.0718 

cmillay@lablaw.org 
 

Cynthia Millay received her B.S. from Eastern Kentucky University, and is a 1998 
graduate of Salmon P. Chase College of Law.  She has been a staff attorney at Legal 
Aid of the Bluegrass (LABG) since 1999, practicing primarily in the areas of family law 
and unemployment.  As part of her employment with LABG, Ms. Millay also coordinates 
the Northern Kentucky Volunteer Lawyer (NKVL) pro bono panels and pro se clinics.  In 
her spare time, Ms. Millay sits on the Board of Directors for the Northern Kentucky 
Community Action Commission (NKCAC).  She is a member of the Kentucky Bar 
Association. 
 
M. Erin Wilkins 
510 Washington Avenue 
Newport, KY  41071 
859.491.1100 

erin@ewilkinslaw.com 
 
Erin Wilkins is an attorney in Newport, who practices in Northern Kentucky and in 
Hamilton and Clermont counties in Ohio.  She practices primarily in the area of family 
law, but also handles some criminal defense and probate matters.  Ms. Wilkins grew up 
in Shepherdsville, Kentucky and received her B.A. in Print Journalism from Western 
Kentucky University in 2001. She received her J.D. from Salmon P. Chase College of 
Law in 2004.  She is an active member of the Greater Cincinnati Criminal Defense 
Lawyers and the Northern Kentucky Bar Association.  Ms. Wilkins received the NKVL 
Pro Bono Attorney of the Year award in 2011.  Also in 2011, she argued and won a case 
in front of the Kentucky Supreme Court that overturned previous case law and expanded 
the rights of putative fathers in custody cases. She is a member of the Kentucky Bar 
Association. 
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Erica S. Stegman 
104 East 7th Street 

Covington, KY  41011 
859.957.0728 

ekstacy83@gmail.com 
 

Erica S. Stegman received her bachelor's degree from Morehead State University, and 
graduated cum laude from Salmon P. Chase College of Law in 2010. Ms. Stegman has 
been working with Legal Aid of the Bluegrass (LABG) as a staff attorney since October 
2010. Her practice focuses primarily on family law and juvenile matters. In addition to her 
case handling duties at LABG, Erica also coordinates LABG's Veteran's Project, 
ensuring that veteran's needs are prioritized.  She is a member of the Kentucky Bar 
Association. 
 
Richard A. (Dick) Cullison 
104 East 7th Street 
Covington, KY  41011 
859.957.0186 
rcullison@lablaw.org 
 
Richard A. Cullison is the Executive Director of Legal Aid of the Bluegrass (LABG), 
headquartered in Covington, and has been in that position since 1984.  He is a 1969 
graduate of Earlham College and a 1976 graduate of NKU Chase College of Law. Mr. 
Cullison successfully brokered two mergers with legal aid programs in Morehead and 
Lexington. He has implemented numerous successful legal programs in housing law, 
elder law, and family law including a domestic violence prevention project that 
emphasizes protecting the rights of immigrant victims. He lives in Fort Mitchell and 
served for several years on the Beechwood School Site Based Decision Making Council 
at both the elementary and secondary levels. Mr. Cullison is a member of the Ohio State 
Bar Association, and the Kentucky Bar Association and its Public Interest Law Section. 
 

Stephanie D. Langguth 
104 East 7th Street 

Covington, KY  41011 
859.431.8200 

slangguth@lablaw.org 
 

Stephanie Langguth received her J.D. from Northern Kentucky University Salmon P. 
Chase College of Law and her B.S. from Northern Kentucky University with a major in 
Accounting and minor in Business Administration.  She was Legal Aid of the Bluegrass' 
Northern Kentucky State Health Insurance Assistance Program (SHIP) Coordinator from 
2006-2011.  Currently, she is a staff attorney at Legal Aid of the Bluegrass where she 
specializes in the field of public benefits. Ms. Langguth is a member of the Kentucky Bar 
Association and its Young Lawyers Division. 
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PRIVATE LANDLORD-TENANT LAW IN KENTUCKY 
Legal Aid of the Bluegrass 

 
 
 
I. EVICTION PROCEDURE 
 

A. Presentation of Case 
 

1. Who can represent Landlord at eviction hearing? 
 

a. Landlord or Attorney representing landlord. 
 
b. Hargis v. All-States Realty Co., 128 S.W.2d 213 (Ky. 1939) 

held that landlord is the real party in interest authorized by 
statute to bring and prosecute FED against tenant, not 
landlord's agent. 

 
c. KRS 524.130 prohibits unauthorized practice of law, such 

as agent representing landlord in FED action.  CLASS B 
MISDEMEANOR.  Also see KBA U-49. 

 
2. Establishing existence of tenancy. 

 
a. Testimony of oral agreement. 
 
b. Introduction into evidence of written lease. 
 
c. Is there a landlord-tenant relationship? 

 
i. Sebastian v. Floyd, 585 S.W.2d 381 (Ky. 1979) 

held that when an installment land contract is used 
as a means of financing the purchase property, or 
vendor's interest, being bare legal title, is to be 
treated as a lien on the property to secure payment, 
requiring a vendor to seek a judicial sale of the 
property upon the purchaser's default. See Gamble 
v. Bryant, 599 S.W.2d 472 (Ky. App. 1980). 

 
ii. Emmons v. Madden, 781 S.W.2d 529 (Ky. App. 

1989) held that lawsuit by purchaser against vendor 
alleging that vendor had conveyed property to 
purchaser and agreed to deliver possession at the 
time of closing but had not vacated property was 
not a forcible detainer action over which district 
court had subject matter jurisdiction. 

 
3. Establishing violation of lease (if applicable) and forfeiture clause. 
 
4. Proper notice to vacate given. 
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a. Non-URLTA. 
 

i. KRS 383.195 requires one month's notice in writing 
to terminate tenancy at will or by sufferance. 

 
ii. BUT … Pack v. Feuchtenberger, 22 S.W.2d 914 

(Ky. 1929), interpreting predecessor to KRS 
383.195,  Reck & Riehl v. Caulfield, 112 S.W. 843 
(Ky. 1908),  David v. Hall, 6 Ky. 444 (1984), stated 
that, where the tenancy is from month to month, the 
one month notice to vacate must run until the next 
periodic rental date (example: rent is due on the 5th 
of the month, notice to vacate given on January 22 
must run until March 5, not just February 21.) 

 
iii. AND … Goodwin v. Beutel, 256 S.W.2d 532 (Ky. 

1953), interpreting predecessor to KRS 383.195, 
stated that nonpayment of rent by tenant at will is 
not a forfeiture of the tenancy; therefore it did not 
preclude tenant from raising the defense that 
statutory one month's written notice requiring 
tenant to vacate was not given by landlord.  See 
Clay v. Terrill, 670 S.W.2d 492 (Ky. App. 1984). 

 
iv. KRS 383.160 provides that no notice is necessary 

if: 
 

a) An action is commenced within ninety days 
of the expiration of the lease if the tenancy 
was for a year or more and was set to 
expire on a date certain.  If no action is 
commenced within that time, then the term 
is automatically extended for a period of one 
year from the original date of expiration of 
the tenancy. 

 
b) An action is commenced within thirty days 

of the expiration of the lease if the tenancy 
was for less than a year and was set to 
expire on a date certain.  If no action is 
commenced within that time then the term is 
automatically extended for a period of sixty 
days from the original date of expiration of 
the tenancy. 

 
c) See Masterson v. DeHart Paint & Varnish 

Co., 843 S.W.2d 332 (Ky. 1992). 
 

v. Waiver of notice has been upheld in Stoll Oil 
Refining Co. v. Pierce, 337 S.W.2d 263 (Ky. 1960). 
This case involved a commercial lease.  Many 
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judges think that it is an unconscionable assertion, 
and provision should be held un-enforceable in a 
residential setting. Strength of bargaining positions 
should be a relevant item.  But see Aetna Oil Co. v. 
Robertson, 258 S.W.2d 464 (Ky. 1953). 

 
vi. Service of notice preferably is to be hand-delivered 

personally to tenant. Strongly suggest notice 
requirements of URLTA be followed.  See KRS 
383.560.  But see 51 C.J.S. Landlord and Tenant 
Section 150(6); 50 Am.Jur.2d Landlord and Tenant, 
Section 1213. 

 
b. URLTA.  

 
i. Notice to vacate must be hand delivered to tenant 

or mailed registered or certified mail. KRS 
383.560(3)(c) with some exceptions noted. 

 
ii. Time period for eviction must be stated on Notice. 

 
a) Nonpayment of rent – seven day notice with 

right to cure. KRS 383.660(2) 
 
b) Material compliance with rental agreement – 

fourteen day notice. KRS 383.660(1) 
 
c) Periodic tenancy – seven day notice for 

week-to-week tenancy. KRS 383.695(2). 
Thirty day notice from periodic rental date 
for month to month tenancy (like Pack)  
KRS 383.695(2). 

 
d) Tenancy begun upon the termination of a 

written lease. KRS 383.695(3). 
 

iii. Waiver of statutory notice in a lease is prohibited.  
KRS 383.570 

 
iv. The party who is relying on the URLTA municipal 

ordinance must introduce a certified copy into 
evidence. Judicial notice will not be taken of 
ordinances of local governments. Butler v. 
Louisville & Jefferson County Bd. of Zoning 
Adjustment and Appeals, 224 S.W.2d 658 (Ky. 
1949).  There is a limited exception to this rule that 
makes ordinances a first class city subject to 
judicial notice.  KRS 83.080 
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5. Proper service of fed hearing notice. 
 
a. KRS 454.030 provides for personal service by sheriff on 

the defendant or on a member of his family "over sixteen 
years of age" or in the alternative, for service by posting on 
the premises and by regular mail.  If the latter alternative is 
chosen, both must be accomplished. This statute was 
amended in response to the U.S. Supreme Court decision 
in Greene v. Lindsey, 456 U.S. 444 (1982), which declared 
unconstitutional that portion of Kentucky's prior notice 
statute that permitted service of eviction hearing notice by 
posting only. 

 
b. KRS 383.210 provides that at least three days' notice of 

the eviction hearing must be given. 
 
c. Notice of Warrant of Restitution (Possession) KRS 

383.245.  Sheriff or constable to serve on defendant.  If 
defendant not on property to be served, may still act on 
warrant inasmuch as defendant before court by original 
service pursuant to KRS 454.030 and remains subject to 
court's jurisdiction. 

 
B. Other Eviction Issues 

 
1. Jury demand permitted.   

 
KRS 383.210(2).  Must be a unanimous verdict.  KRS 383.235.  
Contrary to civil rules, but in a special statutory proceedings, the 
procedural requirements of the statute prevail over those of the 
Rules.  CR 1(2). 

 
2. Right to appeal.   

 
KRS 383.255(1).  Perfecting appeal within seven calendar days 
stays execution. KRS 383.255(2).  Fickey v. Cross Creek 
Apartments, Ltd., 700 S.W.2d 807 (Ky. App. 1985). 

 
3. No discovery?   

 
Baker v. Ryan, 967 S.W.2d 591 (Ky. App. 1997) held that 
deposition discovery is not ordinarily available in forcible detainer 
proceedings.  Leaves open the questions whether due process 
may require it in particular circumstances and whether a 
counterclaim under KRS 383.645 (URLTA) would entitle a 
defendant to discovery. 

 
4. Writ of restitution.   

 
KRS 383.245. Sheriff or constable will not physically remove 
personal items on property.  Sheriff or constable is there to ensure 
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there is no breach of peace.  Landlord or authorized agent must 
remove property. 

 
5. Waiver of Landlord's right to terminate. 

 
a. URLTA.    
 

KRS 383.675. Acceptance of rent with knowledge of 
default by tenant or acceptance of performance that varies 
from the terms of the rental agreement constitutes a waiver 
of the landlord's right to terminate the rental agreement for 
that breach. 

 
b. Non-URLTA. 
 

i. Acceptance of rent for a period following the 
proposed termination date operates as a waiver of 
the termination notice requiring that a new notice 
be issued before an FED action can be maintained.  
See Daily v. Kelly, 200 S.W.2d 114 (Ky. 1946); 
Rich v. Rose, 99 S.W. 953 (Ky, 1907);  51C C.J.S. 
Landlord and Tenant Section 150(7), where it's 
noted that "a notice to vacate the premises on a 
designated day is waived by acceptance of rent for 
a tenure and use beyond that date." 

 
ii. Citizens Fidelity Bank & Trust Co. v. Norfleet, 252 

S.W.2d 54 (Ky. 1952);  Cities Service Oil Co. v. 
Taylor, 45 S.W.2d 1039 (Ky. 1932) held that a 
ground of forfeiture is waived by acceptance of rent 
with knowledge of the ground, unless 
circumstances are shown to rebut the presumption 
arising from such a situation. 

 
iii. However, Sherrill v. Harlan Theater Co., 75 S.W.2d 

775 (Ky. 1934) and Pettitte v. Smith, 87 S.W.2d 
945 (Ky. 1935) arguably hold that such acceptance 
of rent waives the forfeiture only if it was based on 
non-payment of rent. 

 
iv. 51 C.J.S. Landlord and Tenant Section 150(7) 

states that notice also will be waived by the 
issuance of a new notice. 

 
v. 12A Ky. Digest Landlord and Tenant Section 

112(2); 50 Am.Jur.2d Landlord and Tenant Section 
1215 and 1216; 120 ALR 561. 
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6. Jurisdiction. 
 

In an eviction proceeding, the District Court does not have 
jurisdiction to enter orders relating to back rent or damages.  It has 
authority only to enter a judgment on the issue of restitution and 
costs (Exception at KRS 383.645). 

 
7. Retaliatory eviction. 

 
a. URLTA. 

 
i. A landlord may not retaliate by increasing rent or 

decreasing services or by bringing or threatening to 
bring an action for possession after the tenant has 
complained to a governmental agency or to the 
landlord or the tenant has become a member of a 
tenants' group.  KRS 383.705(1) 

 
ii Remedies.  KRS 383.705(2) 
 
iii. Exceptions.  KRS 383.705(3) 

 
b. Non-URLTA. 

 
i. It is possible to urge, even in non-URLTA 

jurisdictions, that retaliatory evictions should not 
only be discouraged but prohibited as against 
public policy. See 40 ALR 3d 753, concerning 
retaliatory eviction of tenant for reporting landlord's 
violation of laws. 

 
ii. It is also possible to urge that evictions carried out 

for illegal purposes should not be allowed.  For 
instance KRS 344.360 and .362 prohibit 
discrimination in housing.  Consider also the Fair 
Housing Amendments Act of 1988. 

 
II. OTHER LANDLORD AND TENANT ISSUES 
 

A. Distraint for Rent Abolished in URLTA Jurisdictions 
 

KRS 383.680. Will still be in play in non-URLTA jurisdictions. KRS 
383.020. 

 
B. Security Deposit Guidelines Are Very Specific KRS 383.580 

 
C. Landlord Must Give Two Days' Notice of Intent to Enter Tenant's Dwelling 

except in the Case of Emergency KRS 383.615 
 

  D. Strong Remedies for Landlord's Acts 
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1. Termination of rental agreement. KRS 383.625 
 
2. Repair and deduct.  KRS 383.634 
 
3. Damages and attorney's fees.  KRS 383.640; KRS 383.655 

 
E. Abandonment of Property and Nonuse and Right to Re-enter 

 
  1. URLTA. 
 

a. KRS 383.615(4)(c)  Landlord has right to re-enter premises 
upon abandonment.  

 
b .Abandonment is not defined by Act. 
 
c. KRS 383.670(3) Landlord must mitigate damages by trying 

to re-rent. 
 

2. Non-URLTA. 
 

a. 49 Am.Jur.2d Landlord and Tenant Section 619 and 620, 
1026; 52A C.J.S. Landlord and Tenant Section 76 and 
717. When tenant abandons the possession of the 
property, the landlord may re-enter and terminate the lease 
and is not guilty of trespass. 

 
b. Abandonment.   

 
Abandonment of property requires concurrence of intention 
to abandon and actual relinquishment. 2 Ky. Digest 
Abandonment Section 1, 2.  Mere nonuser of property 
does not prove intention to abandon it.  Hazard Exp. v. 
Hayes Freight Lines, 245 S.W.2d 585 (Ky. 1952). 

 
c. Burden of proof of abandonment is on party who puts it in 

issue.  
 

Holladay v. Peabody Coal Co., 560 S.W.2d 550 (Ky. 
1977).  There is no presumption of abandonment or of 
intention to abandon, and burden is upon him who sets up 
abandonment to prove the abandonment by clear, 
unequivocal and decisive evidence.  Elk Horn Coal Corp. 
v. Allen, 324 S.W.2d 829 (Ky. 1959). 

 
F. URLTA Legislation 

 
Miles v. Shauntee, 664 S.W.2d 512 (Ky. 1983) held generally that there is 
no implied warranty of habitability, that the Consumer Protection Act does 
not apply to a landlord/tenant relationship, and that URLTA was 
unconstitutional as special legislation applying only to Louisville and 
Lexington.  But, 1984 legislature passed KRS 383.500, authorizing local 
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governments to enact URLTA, KRS 383.505 TO 383.715, in its entirety 
and without amendment. 
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KENTUCKY BAR ASSOCIATION 
UNAUTHORIZED PRACTICE OF LAW OPINION KBA U-491 

 
 

Issued: June 1997 
 
Question: May an individual who is an non-attorney, who has been designated "attorney 
in fact" or who has been given "power of attorney," represent a third party in court by 
creating, submitting, and/or signing pleadings, motions or agreed orders? 
 
Answer: No. 
 
References: SCR 3.010, 3.020. 
 
OPINION 

 
Only persons duly authorized and admitted under the Rules of the Kentucky Supreme 
Court may represent others in the courts of the Commonwealth, be they state or federal. 
See definitions of "Attorney," SCR 3.010, and "Practice of Law," SCR 3.020. See also 
Frazee v. Citizens Fidelity Bank & Trust Co., (Ky. 1964), 393 S.W.2d 778, at 782, in 
which Kentucky's high court stated, inter alia: 
 

"Only persons who meet the educational character requirement of this 
Court and who, by virtue of admission to the Bar, are officers of the Court 
and subject to discipline thereby, may practice law. The sole exception is 
the person acting on his own behalf." 

 
"Attorneys," that is, duly licensed and authorized attorneys, as defined in SCR 3.010 and 
3.020, receive their authority to represent others and practice law directly and only from 
the Kentucky Supreme Court. Representation of others in a court of law is by definition 
the "practice of law," and therefore only duly licensed attorneys may engage in such 
representation. Any person who represents another in a court of law without such 
authorization therefore is engaging in the unauthorized practice of law. 
 
"Attorney-in-fact" and "power of attorney," are, by contract, legal terms denoting certain 
types of agency relationships. The existence of such an agency relationship does not 
thereby allow the agent to practice law on behalf of their principal. Such an agent may 
be able to retain and direct an attorney authorized by the Kentucky Supreme Court to 
represent the principal, however, such an agent, acting under "attorney-in-fact" or 
"power of attorney" agency is not able to sign pleadings, make motions, file pleadings, 
submit or sign agreed orders, and to do so would be the unauthorized practice of law. 
 

 
 

 
  

                                                 
1
 Note to Reader: This unauthorized practice opinion has been formally adopted by the Board of Governors 

of the Kentucky Bar Association under the provisions of Kentucky Supreme Court Rule 3.530 (or its 
predecessor rule). Note that the Rule provides in part: "Both informal and formal opinions shall be advisory 
only." 
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KENTUCKY BAR ASSOCIATION 
UNAUTHORIZED PRACTICE OF LAW OPINION KBA U-382 

 
 

 
Issued: May 1983 
 
Question 1: May the manager of rental real estate, who is not lawyer and does not own 
the real estate, prepare and file a writ of forcible detainer without engaging in the 
unauthorized practice of law? 
 
Answer 1: No. 
 
Question 2: May such manager examine witnesses at the hearing upon a motion for 
forcible detainer? 
 
Answer 2: No. 
 
Question 3: May such manager appear at the hearing upon forcible detainer and testify, 
even though an attorney may not be present? 
 
Answer 3: Yes. 
 
References: CR 1; CR 2; KRS 383.210; KRS 383.585; SCR 3.020, Frazee v. Citizens 
Fidelity Bank and Trust Co., Ky., 393 S.W.2d 778 (1964). 
 
OPINION 

 
The primary purpose of prohibiting the unauthorized practice of law is to prevent one not 
skilled in legal matters from taking steps in behalf of another which, if those steps are ill-
advised, or are not taken properly, may be detrimental to the person represented or the 
public generally. The countervailing concern is the public interest in the conduct of 
business without the expense of securing legal services where those services are not 
necessary. 
 
When the gas station attendant fills out a credit card "contract", he should not be 
required to consult a lawyer. Similarly, it would appear to be in the public interest that 
certain acts of the manager of rental property, though legal in nature or having legal 
repercussions, would not constitute unauthorized practice. He may fill in and sign rental 
agreements. He may agree to make certain improvements or repairs to the property 
rented. In doing so, he is binding the owner by whom he is employed. But these acts are 
so routine and so interwoven with his presumed business expertise that no one would 
suggest they constitute the unauthorized practice of law. Frazee v. Citizens Fidelity Bank 
& Trust Co., Ky., 393 S.W.2d 778 (1964). 
 

                                                 
2
 Note to Reader: This unauthorized practice opinion has been formally adopted by the Board of Governors 

of the Kentucky Bar Association under the provisions of Kentucky Supreme Court Rule 3.530 (or its 
predecessor rule). Note that the Rule provides in part: "Both informal and formal opinions shall be advisory 
only." 
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Since the manager of rental property is better situated to know when eviction is 
appropriate than any other person, and eviction involves his business expertise, some 
flexibility should be accorded in defining "unauthorized practice" as it relates to him. 
 
But the application to a District Court for writ of forcible detainer constitutes the institution 
of a "civil action" and regardless of the form used or the name otherwise given it, that 
application constitutes a "complaint". CR 1 & 2; KRS 383.210. It is a pleading. 
 
It is virtually axiomatic that pleadings may be filed only by attorneys or by individuals 
acting pro se. The Practice of Law in Kentucky is defined by Supreme Court Rule 3.020 
as follows: 
 

The practice of law is any service rendered involving legal knowledge or 
legal advice, whether of representation, counsel or advocacy in or out of 
court, rendered in respect to the rights, duties, obligations, liabilities, or 
business relations of one requiring the services. But nothing herein shall 
prevent any natural person not holding himself out as a practicing 
attorney from drawing any instrument to which he is a party without 
consideration unto himself therefore. An appearance in the Small Claims 
Division of the District Court by a person who is an officer of or who is 
regularly employed in a managerial capacity by a corporation or 
partnership which is a party to the litigation in which the appearance is 
made shall not be considered as unauthorized practice of law.  Amended 
effective November 1, 1978. 

 
A manager of rental property has no protectable estate in it, but is clearly acting for 
another – the owner. KRS 383.585. The conclusion is inescapable that unless the 
established rule is contorted beyond recognition, the filing of a writ of forcible detainer is 
beyond the province of the real estate manager. 
 
Moreover, because the filing of such a paper improvidently could result in a liability 
beyond what a manager would ordinarily be expected to assume, there is no great vice 
in requiring that manager either to secure an attorney or to secure the signature of the 
landlord on the complaint. By the filing of such a complaint, the complainant is asking the 
Court to take the time, trouble and expense to review the matter. The Court, in turn, 
would not be asking too much of the complainant if it required that the landowner 
personally sign the complaint. And by adopting such a requirement, the landowner who 
would experience any liability as a result of its filing, would have the opportunity to 
personally participate in the decision with respect to the propriety of filing. 
 
There certainly could be no vice in the manager signing an affidavit in support of the 
complaint. But for anyone other than the landowner (or an attorney) to sign the complaint 
itself would be unauthorized practice. 
 
The examination and cross-examination of witnesses in a judicial proceeding is a legal 
function, and no justification exists to permit a lay manager to perform this function. This 
is particularly true in District Court, where the Judge is accustomed to personally eliciting 
such evidence from the witnesses as he/she believes to be relevant. 
 
Ordinarily, in any judicial proceeding, it is desirable to have an attorney ask questions 
and conduct argument, because an attorney is clothed with the expertise to separate the 
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relevant from the irrelevant. This advantage is overlooked when a party represents 
himself, because of his constitutional right to speak for himself. But it should not be 
overlooked where the party seeks to have a lay representative speak for him. 
 
This is not to say that the apartment manager may not testify. He would occupy the 
same status as any other witness in any other hearing. No witness can be accused of 
unauthorized practice because he testifies. And a witness cannot be faulted for 
presenting his testimony in the way he thinks appropriate, even in the absence of 
sympathetic counsel. Again, the District Judge can ask such questions if deemed 
appropriate. 
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 URLTA 
KRS 383.660 

Non-URLTA 

 Non-Payment 
 

Other Breach Any Breach 

Notice Seven (7) days Fourteen (14) 
days 

 One month 
o KRS 383.195 
o Must run until 

next periodic 
rental date 

o Pack v. 
Feuchtenberger, 
22 S.W.2d 914 
(Ky. 1930) 

 Lease 
 

Right to Cure Yes – always Yes – Only 
once every six 
(6) months for 
same violation 

Only if provided for in lease 
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EVICTION DEFENSE CHECKLIST 
 
 
Is the Plaintiff the real party in interest? 

 Hargis v. All-States Realty Co., 128 S.W.2d 213 (Ky. 1939) 
 
Is the LL's property held by an LLC? 

 KBA Opinion U-49 

 KRS 524.130 – practice of law without a license is a Class B Misdemeanor 
 
Did the T receive proper notice? 

 URLTA/Non-URLTA 

 Proper time period given 

 Has notice period passed prior to the filing of the FED? 

 Right to Cure 

 Sufficient cure – question of fact 

 No notice given/received 
 
Did the LL waive his right to evict? 

 Accepting rent with knowledge of default 

 KRS 383.675 

 Common law 
 
Public Housing Cases 

 Did T get right to grievance procedure? 

 Criminal activity? 
o Clearinghouse Review articles: 

 "Wait a Minute: Slowing Down Criminal Activity Eviction Cases 
to Find the Truth" May-June 2007 

 Defending Against Eviction from Public and Federally 
Subsidized Housing" September-October 2005 

o Housing Authority of Covington v. Turner, 295 S.W.3d 123 (Ky. App. 
2009). 

 
 
  



 

18 
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NUTS AND BOLTS OF A DIVORCE 
Legal Aid of the Bluegrass 

 
 

 
Divorce – There are three different types of jurisdictions/judges who can hear divorce 
actions in Kentucky: Family Court judges, Circuit Court judges, and Domestic Relation 
Commissioners.  All courts have their own local rules so you want to review the local 
rules in whatever county you practice.  
     
I. PETITION FOR DISSOLUTION – KRS 403.150  
 

Can be initiated by either party.  Kentucky is no-fault, so there does not need to 
be any allegation against the other party.  Likewise there is no need for defense 
against the petition, but must file a Response, see II below.  
 
Verified Petition pursuant to KRS 403.150 alleging (Petitioner's signature must 
be notarized): 

 
A. The age, occupation, SSN, and residence of each party and length of 

residence in the state (180 days or six months required for one of the 
parties per KRS 403.140).  Pursuant to KRS 403.135 and CR 7.03 
attorney must keep un-redacted petition on file in their office and may 
only file with the court clerk a redacted petition with all SSNs, tax ID 
numbers, birthdates, and financial account numbers redacted. The 
accepted local practice is to use the parties' full names and ages. 

 
B. The existence and status of any protective orders. 
 
C. If DV is alleged, Petitioner can list their attorney's address as address for 

the party and any children residing with the party, pursuant to KRS 
403.150(2)(a). (Respondent could do likewise if needed in their 
response.) See also KRS 403.765. 

 
D. Date of the marriage and where marriage was registered. 
 
E. That the parties are separated and the date the parties separated (last 

sexual relations). Parties must be separated sixty days before final 
decree can be entered per KRS 403.170.  Also if the parties have children 
of the marriage no testimony shall be taken other than for temporary 
matters until sixty days after service of summons, appointment of WOA, 
entry of appearance, or responsive pleading filed by Respondent 
pursuant to KRS 403.044. 

 
F. Names, ages, SSNs (must comply with KRS 403.135 and CR 7.03 to 

protect personal identifier information – local accepted practice is to use 
children's initials and ages), and addresses of any living minor children. 

 
G. In dissolutions involving custody of minor children the petition must allege 

pursuant to KRS 403.822 facts sufficient to establish Kentucky has 
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jurisdiction over custody of child, usually that Kentucky is the "home state" 
of the child (six month rule).  

 
H. Pursuant to KRS 403.838, the Petition must allege the places the child 

has lived for the past five years and the names and present addresses of 
the persons with whom the child has lived during that period.  Also 
pursuant to KRS 403.838, in dissolutions involving custody of minor 
children the petition must allege whether the party (a) has  participated, 
as a party or witness or in any other capacity, in any other proceeding 
concerning the custody of or visitation with the child; (b) knows of any 
proceeding that could affect the current proceeding, including 
proceedings for enforcement and proceedings relating to domestic 
violence, protective orders, termination of parental rights, and (c) knows 
of any person not a party to the proceeding who has physical custody of 
the child or claims rights of legal custody or physical custody of, or 
visitation with, the child. 

 
I. List or state any arrangements as to custody, visitation, child support, or 

maintenance. 
 
J. State whether wife is pregnant (in most jurisdictions you likely cannot get 

final decree if wife is pregnant; can file but case may be continued until 
pregnancy is "terminated" pursuant to KRS 403.150(7)).  Possible ways to 
get a child born during the marriage but not a child of the husband out of 
the divorce case are listed below. 

 
1. Three-way affidavit (vital statistics form) and a new birth certificate 

with the correct father listed. 
 
2. Paternity action against putative father with DNA testing either 

county child support office OR private DNA testing. 
 
3. KRS 406.011 Presumption of Paternity – rebuttable proof would 

include that one of the parties was in jail or in military with no 
possible contact with spouse for ten months or more. 

 
4. Affidavits of both parties saying they did not have intercourse is 

not sufficient by itself; must provide some other credible proof. 
 
K. At the end of the Petition you must state the relief sought or prayer – 

(examples – dissolution of the parties' marriage, joint custody with one 
party being primary residential custodian and other party having 
reasonable visitation, child support in accordance with the Kentucky child 
support guidelines, equitable division of marital property and marital 
debts, whether wife wants maiden or former name restored KRS 
403.230(2), and all other relief to which petitioner may be entitled).  

 
L. Court may upon motion join additional parties proper for the exercise of 

its authority to implement this chapter. (e.g.. – join putative father in case 
where child born during marriage but child is not biological child of 
husband and needs DNA testing, etc. OR grandparents can possibly join 
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to request grandparents' visitation OR de facto custodians could join 
action). 

 
M. Other pleadings that must be filed OR may be filed with Petition: 
 

1. Must submit a Summons – AOC-105 form.  You can use blank 
PDF form from AOC website. http://courts.ky.gov. Summons can 
be served for personal service by certified or registered mail or by 
sheriff's service pursuant to CR 4.01 thru 4.04. 

 
2. Respondent can sign an Entry of Appearance and Waiver of 

Service. 
 
3. Can also use long arm statute to get personal jurisdiction over a 

non-resident pursuant to KRS 454.210.   
 
4. Motion for Warning Order Attorney for Respondent where his or 

her location is unknown (CR 4.06 & 4.07) AOC-110 Appointment 
of Warning Order Attorney. This is constructive service, not 
personal service, so no personal jurisdiction. 

 
5. Motion to Appoint a Guardian Ad Litem (GAL) for Respondent if 

he/she is incarcerated (CR 17.04). 
 
6. Must file a completed and signed VS-300 in every divorce action.  

Can find and type form at http://chfs.ky.gov/dph/vital/; attorney 
must sign.  

 
7. In Forma Pauperis Motion, Affidavit, and Order per KRS 453.190 

to waive filing fees for indigent client. 
  
8. Temporary Motions (see below at III). 
 
9. Must prepare a Preliminary Verified Financial Disclosure 

Statement, Form AOC-238 per FCRPP 2(3) and must mail it to 
other party.  You may also eventually need to file a Final Verified 
Financial Disclosure Statement, Form AOC-239 per FCRPP 
3(3)(b). 

 
N. Venue – Petition must be filed in the county where the husband OR wife 

usually reside (KRS 452.470).  
 
II. RESPONSE TO PETITION 

 
A. Must file Response within twenty days of the date Respondent was 

served or if past the twenty days you should file a Motion to File a 
Response Out of Time and then file Response. 

 
B. Must admit or deny each of Petitioner's numbered paragraphs in their 

petition.  Can also admit in part or deny in part. 
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C. May need to file In Forma Pauperis especially in DRC counties to avoid 
DRC fees for indigent Respondent client. 

 
D. If you are Petitioner and Respondent does not file Response within 

twenty days of being served, you may and likely should file a Motion for 
Default Judgment.  See CR 55.01 and FCRPP 3(2).   

 
III. TEMPORARY ORDERS – KRS 403.160 

 
A. Maintenance – For temporary maintenance must set forth the factual 

basis for the motion and the amounts requested.  See also FCRPP 5.   
 
B. Temporary Custody KRS 403.280 & Child Support KRS 403.160 (child 

support amount retroactive to date motion filed – so you need to file 
promptly). (Private cases must use AOC-152 & OMB 0970-0154 for 
wage withholding.) 

 
C. Appointment of Guardian Ad Litem (GAL) for child pursuant to FCRPP 6.  

Locally, Children's Law Center will do it free of cost for low income 
individuals. Court will appoint someone for fee of $250 (for non-Family 
Court jurisdiction) and $500 (for family court jurisdiction) usually to be split 
between parties. 

  
D. Use of residence or vehicle or other reasonable request. 
 
E. Injunctive Relief – Examples includes Temporary Restraining Motion & 

Order and Ex Parte Motion and Order.  See also CR 65 and FCRPP 2(8). 
 
F. Temporary Orders may be revoked or modified prior to final decree on 

showing of facts necessary to revoke or modify under the circumstances. 
 
G. Temporary Orders terminate upon entry of the Final Decree or voluntary 

dismissal of case.  Make sure any orders you want to keep in place such 
a Restraining Orders are not termed as temporary orders. 

 
H. It is a good practice to read all agreements into the record if possible and 

have the parties affirm the agreement.  When you later try to reduce the 
agreement to writing there can be a disagreement as to the terms and 
you can always pull the record to verify what was said.  (Cite ten day rule 
from local rules Rule 12(A)(1) for Boone, Campbell, Gallatin, & Kenton 
Counties.) 

 
I. Status Quo Motion and Order – FCRPP 2(5) court can use AOC-237 

form. 
 
IV. DISCOVERY – INTERROGATORIES CR 33, REQUESTS TO PRODUCE CR 

34, REQUESTS FOR ADMISSIONS CR 36 (THIRTY DAY RULE)   
 

May not need as much discovery for financial disclosure information now that the 
AOC-238 and AOC-239 forms are required.  
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V. CASE MANAGEMENT CONFERENCE – FCRPP 2(6).   
 
Required but the practice will vary by jurisdiction. 

 
VI. SEPARATION AGREEMENT – KRS 403.180   
 

Must be signed by both parties and state that the agreement is not 
unconscionable and should be incorporated into the decree. 
 
A. Five issues to deal with in divorce with children of the marriage: 
 

1. Custody,  
 
2. Parenting time/visitation,  
 
3. Child support & related issues,  
 
4. Division of marital property, and  
 
5. Division of marital debts.   
 
Only two issues if there are no children – division of property and debts. 

 
B. Complete and file documents for Dissolution by Deposition OR make 

Motion for Final Uncontested Hearing. 
 
C. Findings of Fact and Conclusions of Law and Decree of Dissolution – 

Marriage Irretrievably Broken KRS 403.170; can use AOC-245.  Be sure 
to incorporate Separation Agreement in the Decree. 

 
VII. DISSOLUTION BY DEPOSITION – FCRPP 3(1) 
 

Parties must agree on all issues and have most likely filed a signed Separation 
Agreement.  The practice of dissolution by deposition and the forms required to 
be submitted will vary by jurisdiction.  However, pursuant to KRS 454.280 neither 
you as the attorney, nor your relative or employee can notarize the deposition 
upon written questions for your client.  It makes the deposition Void and is a 
Class B misdemeanor.    

 
VIII. UNCONTESTED HEARING   
 

If you have Separation Agreement and can't get a Dissolution by Deposition or in 
a Default Judgment situation you will still need to have an uncontested hearing 
with your client present. Must send notice to other party of the uncontested 
hearing.  Most courts have a cheat sheet you can use to put on your final proof or 
the better practice is to prepare and read from your Findings of Fact and 
Conclusions of Law. (Can use AOC-245 form.) 
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IX. CONTESTED HEARING 
 
A. File Motion for Final Contested Hearing, there will likely be a Pre-Trial 

Order that requires a Pre-Trial Memorandum and Joint Pre-Trial 
Memorandum on a specific time schedule and submission of evidence. 

 
B. Custody (joint v. sole) KRS 403.270 best interest test, Parenting Time/ 

Visitation KRS 403.320. Tip – Must often talk clients down from insisting 
on sole custody and or supervised visitation.  Pursuant to FCRPP the 
Court can order various services to help the court decide custody issues 
as well as require the parties to attend a Divorce Education/Parenting 
Class if the Court deems it necessary. 

 
C. Child Support (KRS 403.210, 403.211, and 403.212), Child Support 

Worksheet Calculation, unemployed v. underemployed, imputed income 
exceptions parent caring for child age three or younger that both parties 
owe an obligation to or parent who is physically or mentally incapacitated. 
(Private cases must use AOC-152 & OMB 0970-0154 for wage 
withholding.) 

 
D. Division of Property – KRS 403.190 (lots of good annotated case law) and 

Debts – Marital v. Non-marital Property and Debts. When dividing 
pensions or retirement funds you will need to know something about 
QuaDROs.  Most companies have their own forms. 

 
E. Maintenance KRS 403.200 (lots of good annotated case law). See also 

FCRPP 5.  
 
F. Conciliation Conference KRS 403.170 
 
G. One of the parties, usually the Petitioner, will likely have to draft the 

Findings of Fact and Conclusions of Law (Can use AOC-245 form) and 
the Decree. 

 
X. MISCELLANEOUS ISSUES 

 
A. DVO v. Restraining Order in Divorce or Mutual Restraining Order in 

Divorce. 
 
B. Minor complaints v. major complaints (contempt), advise client to keep 

log or calendar and document concerns with proof if possible. 
 
C. Divorce can be dismissed at request of the Petitioner or agreement of the 

parties. 
 
D. Divorce will be dismissed for lack of prosecution after more than a year 

has elapsed with no action in case. 
 
E. Bankruptcy issues – be aware of them.  May be beneficial for parties to 

file a joint bankruptcy prior to the divorce decree being entered.  Support 
obligations cannot be bankrupted, but some obligations besides spousal 
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support or child support can be bankrupted in a chapter 13.  Need to 
include specific provision that the party cannot bankrupt out of that 
particular obligation. 

 
F. Post decree matters – Modification of custody KRS 403.340 (two year/two 

affidavit rule), Modification of Visitation KRS 403.320 and Modification of 
Child Support (15 percent rule). 
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OBTAINING A PROTECTIVE ORDER 
Legal Aid Society of Louisville 

 
 

 
I. KENTUCKY DOMESTIC VIOLENCE ORDER (DVO) LAW 

 
Kentucky law provides that a victim of domestic violence may seek the entry of a 
Domestic Violence Order (DVO) in instances where domestic violence has 
occurred and is likely to occur again absent court intervention and the entry of a 
DVO. The term "domestic violence" includes physical injury, serious physical 
injury, sexual abuse, assault and the infliction of fear of physical injury (see KRS 
403.720). While the Kentucky statute does not include the term "stalking" in this 
definition, stalking behavior would qualify for protection under the statute as 
behavior which inflicts the fear of imminent harm.   
 
A qualifying relationship is a necessary for the entry of a DVO.  The protections 
afforded by the entry of a DVO extend to victimization by a "Family Member" 
(spouse, former spouse, grandparent, parent, child, stepchild, or any other 
person living in the same household as a child if the child is the alleged victim) or 
a "member of an unmarried couple" (defined as a couple with a child in common 
OR a couple who live together or have lived together in the past). The filing of a 
DVO Petition initiates the process to request the entry of a DVO.    
 
The DVO Petition also serves as a request for an Emergency Protection Order 
(EPO) which, if granted, can provide protection for the victim pending the court 
hearing at which proof in the case is heard. An on-call judge reviews the 
allegations contained in the petition and has the ability to enter an EPO, ex parte, 
based solely on the allegations of the petition. The EPO is temporary, and will 
remain in effect pending the DVO hearing, which by statute, must be set within 
fourteen days of the filing of the petition.   
 
The legal requirement for entry of an EPO is a judicial finding that the abuse 
alleged indicates the "presence of an immediate and present danger of domestic 
violence and abuse."  KRS 403.740(1). If an EPO is not granted, a summons will 
be issued. The judge must also note, in writing, any action taken or denied and 
the reason for it. KRS 403.735(4). The EPO is effective upon personal service or 
when respondent is given notice of the order by a peace officer. KRS 403.735(6).   
The EPO is effective until the DVO hearing is held and is effective for a maximum 
of six months.  Summonses may be reissued every fourteen days in cases where 
service is not immediately secured (EPO remains in effect and does not have to 
be repeatedly reissued).  KRS 403.740(4).   
  
At the DVO hearing, the court will hear testimony from both parties. In most 
cases both the petitioner and respondent testify. In cases where criminal charges 
are also pending against the respondent, judges will often advise the respondent 
of his/her right to remain silent.  The Court may consider the testimony of other 
witnesses and any relevant evidence submitted by the parties.  This may include, 
but is not limited to: text messages, social media statements, 911 call recordings, 
photos of injuries, medical reports and voicemails.    
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II. CONTENTS OF DVO 
  

Once the Court has made a determination that it is appropriate to enter a DVO, 
the Court may order:   
 

A. That the respondent have no contact with the petitioner or his/her family. 
 

B. That the respondent vacate the parties' residence. 
 

C. That the respondent enroll in and complete a domestic violence program 
such as Batterer's Intervention Program (BIP). 

 
D. That the respondent not commit any further acts of domestic violence and 

abuse. 
 
E. That the respondent not threaten the petitioner. 
 

F. That the respondent not dispose or damage the parties' property. 
 

G. That the respondent remain a certain number of feet (max. 500 feet) from 
certain locations (in addition to the petitioner's residence). This might 
include, but is not limited to, a daycare, place of employment, school, or 
family member's home, etc. The respondent shall be given an opportunity 
to object and to state any reasons why the request should be denied. If 
the court enters orders regarding specific locations, the court must 
specifically describe the locations and the minimum distances that the 
respondent must maintain from these locations. "The court shall not order 
the respondent to refrain from going to or near a location where there is 
not a specific, demonstrable danger to the petitioner, minor child of the 
petitioner, family member, or member of an unmarried couple protect in 
the order."  See KRS 403.747.   

 

H. Award temporary custody and child support.   
 

III. CASE PREPARATION 
 

You should speak with the client prior to the hearing date to establish a rapport, 
address safety concerns, and prepare for court and to answer any questions the 
client might have.  Some helpful matters to address are:  
 

A. What safety concerns are present?  Where is the client staying at the 
moment?  Is the client in hiding?  Does the respondent know where the 
client is staying? 

 

B. Verify the best phone number for the client. Ask the client for an 
emergency contact phone number in the event that you are unable to 
reach him/her. 

 

C. Advise the client what he/she can expect at court (courtroom layout, who 
will be present in courtroom, courtroom procedure, being placed under 
oath, location at which he/she will testify – at table with attorney or at 
witness stand, sheriff will be present for safety). 
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D. Discuss the contents of the petition. 
 
E. Are there any other cases or legal matters pending (CPS investigation, 

Dependency Case, Divorce, Custody, Child Support, Criminal Assault 
case, etc.)? 

 
F. Is this the first time this has happened?  How many times has this 

happened in the past?  Attempt to determine dates (month/year if day 
cannot be discerned) of prior threats or acts of violence. 

 
G. Has strangulation taken place (often clients will advise no, but will note 

that the abuser did put hands on throat or refer to it as choking)? 
 
H. Be cognizant that sometimes a victim may minimize the violence for a 

variety of reasons.  It is important for the client to know they can trust you 
and that telling you the truth will best help you assist them through this 
process and to provide them with the best advice regarding the options 
that are available to them.     

 
I. Do the parties have children? If so, what is the current parenting 

schedule; is there an active order of child support; were children present 
during the violence, now or in the past; have the children been harmed as 
well?  

 
J. Does the respondent possess firearms?  If yes, where are they now?  

Have they been surrendered to the sheriff? 
 
K. Tangible evidence – determine whether client or others took photos, 

made recordings or called 911 as a result of the incident.  Was medical 
treatment required – what level of treatment was required?  Does the 
client have threatening emails, voicemails, social media messages or text 
messages? 

 
L. Refer client to local domestic violence agency to connect the client with 

supportive domestic violence services.  
 
M. Make other social service referrals as appropriate.  

 
IV. LEGAL RELIEF REQUESTED 

 
You should also specifically discern what the client wants to achieve in the case. 
You will need to know whether the client desires: 
 
A. No contact with the respondent or no unlawful contact with the 

respondent. 
 
B. That the order remain in effect for the maximum time allowed, three years 

(with an option to request that it be renewed for additional three-year 
periods). 

 
C. A temporary custody order. 
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D. A parenting schedule. 
 
E. Supervised visitation for the respondent. 
 
F. To suspend the respondent's visitation (would need to establish proof that 

visitation would serious endanger the children's physical, mental, moral or 
emotional health pursuant to KRS 403.320(1)). 

 
G. An order requiring the abuser to receive treatment (e.g. Batterer's 

Intervention Program).   
 
H. An order requiring the abuser to have no contact with three specific 

locations (home, school, work, church, daycare, etc.) 
 
V. STATUTORY HEARING CHECK LIST 

 
A. Establish eligible relationship. 
 
B. Present proof of domestic violence or threat of domestic violence. 
 
C. Establish reasons why violence is likely to occur again absent the 

presence of a DVO. 
 
D. Request the relief the client desires (contact, treatment, support, custody, 

parenting time, etc.). 
 
VI. ADDITIONAL MATTERS 

 
A. Standard of Proof  
 

The petitioner must establish the required proof by a preponderance of 
the evidence.  

 
B. Rules of Evidence Apply  
 

The Rules of Evidence apply in DVO hearings.  See Rankin v. Criswell, 
277 S.W.3d 621 (Ky. App. 2008). 

 
C. Prior Domestic Violence   
 

The court is required to consider the respondent's criminal history and 
past emergency protective order history to assess sanctions which will 
protect against danger in the future.  KRS 403.741 

 
D. Full Hearing Required   
 

The parties are entitled to a full hearing and due process of law.  Many 
hearings are completed in fifteen minutes.  If you believe you will need a 
significant amount of time for the Court to fully consider all the evidence, 
you should advise the Court of this so the Court may make a 
determination as to whether to schedule your hearing for a different date 
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and time.  Most courts hear DVO cases on their separate DVO docket 
and they may have thirty or more cases scheduled for a docket that is 
allotted three to four hours on the court calendar.   

 
E. "Living Together or Formerly Lived Together"   
 

Jurisdiction may be an issue where there is a question as to whether the 
parties actually lived together pursuant to KRS 403.720(4) which defines 
the term "member of an unmarried couple."  For instance, the respondent 
may say he/she "stayed" with the client from time to time but did not 
actually live there. Some relevant factors that you may wish establish 
through testimony or other proof to assist the court in determining 
whether the parties lived together (while not statutorily mandated) include 
the following:  

 
1. Did both parties have a key to the residence?  
 
2. Did the respondent receive mail at the residence?  
 
3. Rent/utilities/groceries paid at the residence and by whom.  
 
4. Property kept at the residence.  
 
5. Personal items kept at the residence. 
 
6. Number of days each week spent at the residence. 
 
7. Name(s) on lease.  

  
F. Credibility Is Always Relevant   

 
The credibility of witnesses is always relevant.  "The trier of fact has the 
right to believe the evidence presented by one litigant in preference to 
another." Bissell v. Baumgardner, 236 S.W.3d 24 (Ky. App. 2007).   The 
Bissell court found that the trial court's credibility determination and 
subsequent entry of a DVO against husband was not clearly erroneous.  
Factors presented by the husband, including the wife's delay in seeking 
the EPO and the lack of history of domestic violence in the marriage were 
relevant, but not controlling in the assessment of the credibility of the 
domestic violence allegation.  

 
G. Duration of Order    
 

A DVO may remain in effect for up to three years (fixed by the court).  
You will want to advise your client that his/her DVO may be reissued 
every three years upon motion to the court prior to the expiration date of 
their order.  If a renewal is desired, the client should be advised to file a 
motion thirty days prior to the expiration date so as to allow a court date 
to be scheduled.  Once the order expires, it cannot be renewed.  In such 
a case, a new petition would have to be filed in order to receive additional 
protection and the process would begin again. The petitioner would be 
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required to establish that the statutory requirements have been met and 
proceed with a new case.    

 
H. Amendments   
 

A DVO may be amended or dismissed upon motion to the court (no 
unlawful contact, changing parenting schedules, etc.). 

  
I. Cross DVOs/EPOs   
 

If the respondent also filed an EPO petition the court may enter cross 
DVOs if it finds both parties have committed acts of domestic violence 
against each other. KRS 403.735(2).  Also see Manning v. Willett, 221 
S.W.3d 394 (Ky. App. 2007).    

 
VII. CUSTODY, CHILD SUPPORT, AND PARENTING SCHEDULES 
  

If there is a child(ren) in common between the parties and paternity has been 
established regarding that child(ren), the court can enter temporary custody and 
child support orders as part of the DVO; the court can also establish a parenting 
schedule for visitation purposes.  
  
Remember and inform your client that the purpose of a DVO case is not to get 
custody and child support.  Although these subsequent orders can be entered as 
part of the DVO no one should attempt to get a DVO solely for the purpose of 
obtaining child custody or support.  
  
You should focus on presenting evidence regarding the domestic violence and 
advise the court that you will also be requesting child support and custody orders 
and inquire as to the amount of testimony the court would like to hear in 
reference to these matters (some courts like to hear this information initially, 
others prefer to conclude the DV portion of the hearing and then if a DVO is 
entered address these issues).  
  
In Kentucky, child support is established pursuant to the Kentucky Child Support 
Guidelines.   Both parties' income and other factors are taken into consideration. 
KRS 403.212(2)(g).  If the respondent is unemployed, ask your client if he/she 
knows how much they made at their last known employer.  Likewise, if your client 
is unemployed he/she will need to provide their most recent income information 
unless they are taking care of a child that is three years or younger or physically 
or mentally incapacitated in which case no income shall be imputed. KRS 
403.212(2)(d).  
  
If the respondent requests visitation with the parties' children you may request 
that the court enter a parenting schedule as part of the DVO.  The schedule can 
specify the dates and times the children will be with each parent and the manner 
in which the children will be exchanged.  In cases where a no contact order is 
entered, you will need to establish a third party to assist with exchanges.  This 
should be a person who is not embroiled in any conflict with the client.  
Sometimes a grandparent or aunt/uncle is a good third party.  If, however, they 
do not believe domestic violence has occurred and view your client as the 
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instigator, another unbiased person or location should be sought. If a facility, 
such as the Home of the Innocents which houses the Safe Exchange Program, is 
available in your area, this may be the first and best option for your client.  The 
safety of the parties and the children during the exchange are the paramount 
consideration in determining the manner of the exchange. Do not let an opposing 
party allow mere inconvenience or travel time to trump these important 
considerations.  If visits are restricted or supervised, you may need to request a 
referral to an appropriate entity to supervise the visitation.  You should request 
that the cost (if any) of the supervision be borne by the abuser.   

 
VIII. THE DIFFERENCE BETWEEN A RESTRAINING ORDER AND A DVO 
  

In some cases opposing counsel or the court may suggest that the parties agree 
to the entry of a restraining order as opposed to entering a DVO against the 
respondent. A restraining order has to be entered into another case (i.e. a 
divorce, paternity, etc.) and is basically an agreed order that both parties will stay 
away from one another, have no communication, etc. You can make a restraining 
order as specific as the parties see fit.  Below however are some important 
factors to consider when advising a client as to such a situation.    

 
A. Safety Ramifications   
 

A restraining order is not immediately enforceable by police. To report 
violations, the petitioner must file a motion to hold respondent in contempt 
of the order. A DVO is immediately enforceable.  All DVOs are entered 
into the Law Information Network of Kentucky (LINK) making law 
enforcement officials aware of the order. A restraining order is not entered 
in LINK. The police do not arrest for violations of restraining orders. 
However, they can arrest (and must if there is probable cause) when an 
EPO/DVO has been violated.  

 
B. Federal law prohibits the possession of firearms by the respondent while 

an EPO or DVO is in effect. This is not the case with a restraining order.  
 
C. For the police to know your client has a restraining order your client will 

have to actually produce a copy of the order to show them.  
 
D. A restraining order is an agreed order and does not require a hearing.  

However, if your client wants to go forward with his/her DVO case, the 
client has the right do so even if a restraining order was suggested by the 
court.   A restraining order may be a good option in a case where there is 
a great likelihood that the petitioner will not succeed in his/her request for 
the entry of a DVO. However, if the petitioner's case does meet the 
statutory elements necessary to enter a DVO, agreeing to a restraining 
order may reduce the level of protection available to the petitioner.  The 
decision as to whether to agree to the entry of a restraining order is the 
client's and must be made considering all the unique factors of the client's 
case.   
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IX. VIOLATIONS OF A DVO OR EPO 
 
A. Violation of a DVO is a Class A Misdemeanor (max. 365 days in jail).  

Violations may be reported to police or to the prosecuting attorney's 
office. KRS 403.763. Contact and violations jeopardizing the client's 
safety should be prosecuted in criminal court.  

 
B. Violations of parenting schedules, child support, etc. are more appropriate 

for contempt proceedings in the court in which the DVO was entered.  
These matters may be prosecuted pursuant to the court's inherent 
contempt powers (maximum 180 days in jail).   

 
C. You may not prosecute the same violation as contempt of court and a 

criminal offense.   
 
D. KRS 403.761 provides that a respondent may be required to wear a GPS 

device if the respondent commits a "substantial violation" of the DVO.   
 
E. The following acts qualify as substantial violations: KRS 403.761 

 
1. Assault. 
 
2. Menacing. 
 
3. Terroristic threatening. 
 
4. Stalking.  
 
5. Wanton endangerment. 
 
6. Kidnapping. 
 
7. Sexual offense (other than indecent exposure). 
 
8. Burglary. 
 
9. Destruction or damage to property. 
 
10. Theft. 
 
11. Harassment. 
 
12. "Any felony offense against the petitioner, minor child of the 

petitioner, family member, or member of an unmarried couple 
protected in the order." 

 
X. ADDITIONAL SAFETY ADVICE 

A. Tell your client to keep a copy of his/her DVO easily accessible (purse, 
glove box) and to provide copies to his/her employer, school 
administration, children's daycare, children's school and to a close friend 



35 

 

or relative.  It is important that the people he/she interacts with regularly 
know that the order is in effect so that appropriate action can be taken if 
there is suspicious behavior by the respondent or if the respondent 
violates the order.   

 
B. Advise client how to enforce order (911, County Attorney's Office, 

contempt motions, etc.).  
 
C. Victim Information and Notification Everyday (VINE)-(800) 511-1670: 

Clients can register to be notified of respondent's release from jail; of 
DVO expiration date; can also register to be notified when respondent is 
served with EPO prior to hearing.  

 
D. Address client's safety leaving the courthouse; if safety is a concern 

request a sheriff escort for your client.  
 
E. Never tell a client "it's just a piece of paper." Opponents of protection for 

victims often use this argument to convince victims to dismiss EPO/DVO 
cases.  DVOs are valid court orders that enhance a client's safety in the 
community.  A DVO is immediately enforceable by police – the client 
need not wait for the next assault.  If the abuser comes within the number 
of feet he/she is prohibited from coming within the victim, he/she can be 
arrested immediately.   

 
F. Never tell a client you think they should dismiss the case because you 

feel he/she is not a victim of domestic violence.  If you do not believe your 
client is the victim and you have concerns about proceeding with the 
case, please speak with the Legal Aid staff who referred the client to you 
so he/she may address your concerns and take appropriate action, if 
needed.   

 
XI. REMEDIES FOR ADVERSE JUDGMENTS 

 
A. Post-Hearing Litigation in the Trial Court  
 

Client may file a motion to reconsider the judgment with the trial court.  
Motion must be filed within ten days of the entry of the order. 

 
B. Appeals   
 

Client has the right to file an appeal with the next highest court (District to 
Circuit or Family Court to Kentucky Court of Appeals).  Notice of Appeal is 
filed with the clerk of the court for the trial court within thirty days of the 
entry of the judgment.   

 
C. Advise the client whether you will assist the client with these matters or 

advise him/her they should retain new counsel (or proceed pro se).  This 
should be placed in writing to client following hearing so client is aware of 
next step. 
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XII. RELEVANT STATUTES  
 

A. KRS 403.715 Interpretation of KRS 403.715 to 403.785 by court.  
 
B. KRS 403.720 Definitions for KRS 403.715 to 403.785. 
 
C. KRS 403.725 Petition, who may file – Protective orders.  
 
D. KRS 403.730 Petition – Contents – Form – Filing fee.  
 
E. KRS 403.735 Review by court – Access to emergency protective orders – 

Local protocol in domestic violence matters – Time at which orders of 
protection take effect.  

 
F. KRS 403.737 Forms for documents entered into Law Information Network 

of Kentucky. 
 
G. KRS 403.740 Emergency protective order.  
 
H. KRS 403.741 Consideration of respondent's criminal history and past 

emergency protective order or domestic violence order required.  
 
I. KRS 403.743 Referral of petitioner to county attorney – Duties of county 

attorney 
 
J. KRS 403.745 Hearing.  
 
K. KRS 403.747 Testimony to be given under oath – Consideration of 

specified areas respondent is to be excluded from. 
 
L. KRS 403.750 Court orders – Amendment.  
 
M. KRS 403.7505 Certification standards for mental health professionals 

providing court-mandated treatment – List of certified providers to 
Administrative Office of the Courts – Submission of data to cabinet – 
Distribution of compiled data.  

 
N. KRS 403.751 Statement to assist out-of-state court in determining 

whether protective order is entitled to full faith and credit.  
 
O. KRS 403.7521 Foreign protective orders – Filing – Affidavit certifying 

validity – Uncertified orders.  
 
P. KRS 403.7524 Authentication of foreign protective orders.  
 
Q. KRS 403.7527 Enforcement of foreign protective orders.  
R. KRS 403.7529 Presumption of validity – Enforcement by peace officers.  
 
S. KRS 403.7531 Clearing of foreign protective orders from Law Information 

Network of Kentucky.  
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T. KRS 403.7535 Changes in orders – Notification.  
 
U. KRS 403.7539 Civil and criminal proceedings for violations of foreign 

protective orders.  
 
V. KRS 403.755 Enforcement by law enforcement agency.  
 
W. KRS 403.760 Contempt of court.  
 
X. KRS 403.761 Substantial violation of domestic violence order – Hearing – 

Imposition of global positioning monitoring in lieu of imprisonment – Cost 
to be paid by respondent – Exceptions – Violation of global positioning 
monitoring requirements.  

 
Y. KRS 403.762 Request for modification of global positioning monitoring 

order – Hearing.  
 
Z. KRS 403.763 Criminal penalty for violation of protective order  
 
AA. KRS 403.765 Certification of existence of domestic violence orders – 

Efficacy of existing orders.  
 
BB. KRS 403.770 Nonpublication of petitioner's and minor children's 

addresses – Forwarding of order to Law Information Network of Kentucky 
and other agencies.  

 
CC. KRS 403.771 Printout of foreign orders – Annual validation.  
 
DD. KRS 403.775 Effect of petitioner's leaving residence.  
 
EE. KRS 403.780 Testimony not admissible in criminal proceeding.  
 
FF. KRS 403.785 Duties of law enforcement agencies.  
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OBTAINING AN EXPUNGEMENT OF A CRIMINAL RECORD IN KENTUCKY 
Legal Aid of the Bluegrass 

 
 
 
I. LEGAL DEFINITION OF EXPUNGEMENT 

 
KRS 431.078 Expungement of misdemeanor, violation, and traffic infraction 
records of convictions and dismissed or amended charges. 

  
(1) Any person who has been convicted of a misdemeanor, a violation, or a traffic 
infraction not otherwise classified as a misdemeanor or violation, or a series of 
misdemeanors, violations, or traffic infractions arising from a single incident, may 
petition the court in which he was convicted for expungement of his 
misdemeanor or violation record, including a record of any charges for 
misdemeanors or violations that were dismissed or amended in the criminal 
action. The person shall be informed of the right at the time of adjudication. 
 
(2) Except as provided in KRS 218A.275(8) and 218A.276(8), the petition shall 
be filed no sooner than five (5) years after the completion of the person's 
sentence or five (5) years after the successful completion of the person's 
probation, whichever occurs later. 
 
(3) Upon the filing of a petition, the court shall set a date for a hearing and shall 
notify the county attorney; the victim of the crime, if there was an identified victim; 
and any other person whom the person filing the petition has reason to believe 
may have relevant information related to the expungement of the record. Inability 
to locate the victim shall not delay the proceedings in the case or preclude the 
holding of a hearing or the issuance of an order of expungement. 
 
(4) The court shall order expungement of all records in the custody of the court 
and any records in the custody of any other agency or official, including law 
enforcement records, if at the hearing the court finds that: 

 
(a) The offense was not a sex offense or an offense committed against a 
child; 
 
(b) The person had no previous felony conviction; 
 
(c) The person had not been convicted of any other misdemeanor or 
violation offense in the five (5) years prior to the conviction sought to be 
expunged; 
 
(d) The person had not since the time of the conviction sought to be 
expunged been convicted of a felony, a misdemeanor, or a violation; 
 
(e) No proceeding concerning a felony, misdemeanor, or violation is 
pending or being instituted against him; and 
 
(f) The offense was an offense against the Commonwealth of Kentucky. 
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(5) Upon the entry of an order to expunge the records, and payment to the circuit 
clerk of one hundred dollars ($100), the proceedings in the case shall be deemed 
never to have occurred; the court and other agencies shall cause records to be 
deleted or removed from their computer systems so that the matter shall not 
appear on official state-performed background checks; the persons and the court 
may properly reply that no record exists with respect to the persons upon any 
inquiry in the matter; and the person whose record is expunged shall not have to 
disclose the fact of the record or any matter relating thereto on an application for 
employment, credit, or other type of application. The first fifty dollars ($50) of 
each fee collected pursuant to this subsection shall be deposited into the general 
fund, and the remainder shall be deposited into a trust and agency account for 
deputy clerks. 
 
(6) Copies of the order shall be sent to each agency or official named therein. 
 
(7) Inspection of the records included in the order may thereafter be permitted by 
the court only upon petition by the person who is the subject of the records and 
only to those persons named in the petition. 
 
(8) This section shall be deemed to be retroactive, and any person who has been 
convicted of a misdemeanor prior to July 14, 1992, may petition the court in 
which he was convicted, or if he was convicted prior to the inception of the 
District Court to the District Court in the county where he now resides, for 
expungement of the record of one (1) misdemeanor offense or violation or a 
series of misdemeanor offenses or violations arising from a single incident, 
provided that the offense was not one specified in subsection (4) and that the 
offense was not the precursor offense of a felony offense for which he was 
subsequently convicted. This section shall apply only to offenses against the 
Commonwealth of Kentucky. 
 
(9) As used in this section, "violation" has the same meaning as in KRS 500.080. 
 
(10) Any person denied an expungement prior to June 25, 2013, due to the 
presence of a traffic infraction on his or her record may file a new petition for 
expungement of the previously petitioned offenses, which the court shall hear 
and decide under the terms of this section. No court costs or other fees, from the 
court or any other agency, shall be required of a person filing a new petition 
under this subsection. 
 
Effective: June 25, 2013 
History: Amended 2013 Ky. Acts ch. 69, sec. 17, effective June 25, 2013. –
Amended 2011 Ky. Acts ch. 2, sec. 97, effective June 8, 2011. – Amended 2008 
Ky. Acts ch. 158, sec. 7, effective July 1, 2008. – Amended 1996 Ky. Acts ch. 
374, sec. 3, effective July 15, 1996. – Created 1992 Ky. Acts ch.325, sec.1, 
effective July 14, 1992. 

 
II. WHAT IS AN EXPUNGEMENT? 

 
A. If granted, an expungement will have the effect of having all records, 

fingerprints, photographs, index references or other data, whether in 
documentary or electronic form, relating to the arrest, charge or other 
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matters arising out of the arrest or charge removed from the petitioner's 
record. 

 
B. These records must be sealed within sixty days of the date the court 

grants the petition/motion for expungement. 
 
C. After expungement, the proceedings in the matter shall be deemed never 

to have occurred.  If granted, you will not have to disclose this information 
on an application for employment, credit or other type of application. 

 
III. WHO CAN FILE FOR AN EXPUNGEMENT (TWO TYPES) 

 
A. A person who has been charged with a criminal offense and who has 

been found not guilty of the offense, or against whom charges have been 
dismissed with prejudice, and not in exchange for a guilty plea for another 
offense. 

 
B. A person who has been convicted of a misdemeanor or violation 

convictions that are more than five years old. 
 
IV. WHY FILE FOR AN EXPUNGEMENT? 

 
If an expungment is granted, all records relating to the arrest or charge are 
sealed.  People frequently seek an expungement for employment purposes and 
to erase mistakes of their past. 

 
V. HOW TO VIEW YOUR CRIMINAL RECORD 
  

A. Request an official copy at http://kcoj.kycourts.net/fastcheck_individual/. 
 
B. Pay the $20 request fee. 

 
1. When filling expungment paperwork with the court, you must 

attach a copy of this report. 
 
2. The report must not be more than thirty days old at the time of the 

filing with the court 
 
VI. WHAT DOES IT MEAN IF THE RECORD IS SUCCESSFULLY EXPUNGED? 

 
If the motion for expungement is granted, the charge for which the motion was 
filed should no longer appear on the criminal background report.  The person will 
no longer have to disclose that they were previously convicted of the charge from 
which the expungement was granted.  The person is still required to disclose any 
charges that have not been expunged. 
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Dismissal or Acquittal 

Case Information 

As a result, you are NOT 
currently eligible for an 
expungement of that dismissed 
charge.  Please find the number 
on the arrow that lead you to 
this box and read the paragraph 
below. 
 

1.  Kentucky law only allows for 
the expungement of mis-
demeanor convictions from a 
Kentucky court.  If your charge 
was in another state or country, 
then you must seek an 
expungement there. 
 

2.  You are not yet eligible to 
apply for an expungement in 
Kentucky, but you may be in the 
future.  Consider filing when:     
 
a. it has been 60 days since the 
charge was dismissed, AND 
there are no other pending 
criminal proceedings against 
you.     
 
b. you have successfully 
completed your pre-trial 
diversion program. 
 

3.  In order for dismissed 
charges to be expunged, the 
dismissal must have been "with 
prejudice."  This means that the 
prosecutor can no longer 
pursue these charges in court. 
 
a. a dismissal given in 
exchange for another guilty plea 
is not "with prejudice" in 
Kentucky.  As such, it may not 
be expunged. 
 
b. a dismissal by the 
prosecutor, or after a grand jury 
did not indict you, is not "with 
prejudice" since the prosecutor 
may try again.  However, it may 
become "with prejudice" in the 
future. 

 

Have you ever been charged with a crime in KY which later: 
1. Was dismissed with prejudice more than 60 days ago; 
OR 
2. Resulted in your acquittal? 

Was this charge dismissed either: 
1. because a Grand Jury did not indict; OR 
2. by the Prosecutor, prior to any court 
proceedings in the case? 

Was this a situation in which your case was dismissed in 
exchange for a guilty plea to another offense? 

Was plea part of a pre-trial 
diversion program for first time 
drug offenders? 

Were you acquitted 
or found to be not 
guilty of this charge? 

Have you successfully 
completed all aspects 
of your Diversion 
program? 

Are there any current 
charges or 
proceedings pending 
in that case? 

Congratulations, you are eligible to expunge your arrest 
record.  Please review the important information below and 
then turn to the Dismissed Charge Expungement Form. 

Please be aware that you must prepare a separate analysis for 
each case you wish to expunge.  In other words, if you had 
dismissed or acquitted cases with other case numbers in this 
county or in other cities or counties, you will need to prepare 
and file separate forms for each of those by using this packet 
once for each case. You should also be aware that if the 
criminal charge relates to the abuse or neglect of a child, the 
court will notify the Cabinet.  If the Cabinet files information that 
you have been determined by the Cabinet or a Court to be a 
"substantial perpetrator of child abuse or neglect," the court 
may order such information in the record not be sealed. 

YES 

YES 

NO 

NO 

ES

  
YES 

NO YES 

NO 

YES 2A 

NO 1 or 2a 

YES 3b 

NO 3a 

NO 2b 
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YES 
 
 

Misdemeanor Conviction 

Misdemeanor Case 

Information 

As a result, you are not 
currently eligible for an 
expungement of that 
misdemeanor or violation.  
Please find the number 
on the arrow that lead you 
to this box and read the 
paragraph below: 
 
1.  Kentucky law only 
allows for the expunge-
ment of misdemeanor 
convictions from a 
Kentucky court.  If you 
were convicted in another 
state or country, then you 
must seek an expunge-
ment there. 
 
2.  You are not yet eligible 
to apply for an expunge-
ment in Kentucky, but you 
may be in the future.  
Please consider filing for 
your expungement when: 
 
a. It has been five years 
since you completed your 
sentence and/or 
probation for this 
conviction; AND 
      
b. There are no other 
pending criminal 
proceedings against you. 
 
3.  Unfortunately, you will 
not be eligible to expunge 
this charge under the 
current Kentucky law. 

Is the charge you wish to expunge a 
misdemeanor criminal offense that you were 
convicted of, or plead guilty or no contest to in 
a Kentucky Court? 

Was the charge a sex charge or an offense 
committed against a child? 

Has it been at least 5 years since the completion of your 
sentence, or at least 5 years after the successful 
completion of any probation you might have received, 
whichever occurred later? 

Have you been convicted of a felony, or more than 
one misdemeanor? 

Were you acquitted, or found to be 

not guilty of this charge? 

Were “ALL” of your charges the result of the same, the EXACT 
same, arrest?  

Are there any current charges 

or proceedings pending in that 

case? 

Please be aware that you must prepare a separate analysis for each case you wish to 

expunge.  In other words, if you had dismissed or acquitted cases with other case 

numbers in this county or in other cities or coutnies, you will need to prepare and 

file separate forms for each of those by using this packet once for each case. 

You should also be aware that if the criminal charge relates to the abuse or neglect 

of a child, the court will notify the Cabinet.  If the Cabinet files inform that you have 

been determined by the Cabinet or a Court to be a ‘substantial perpetrator of child 

abuse or neglect, the court may order such information in the record not be sealed. 

YES 

YES 

NO 

N 

ES

  

YES 

NO 

NO 
YES 2A 

NO-1 

YES-3 

NO 3a 

YES 

Were any of these other felonies, misdemeanors, 
or violations in the 5 years prior to the conviction 
you are trying to expunge? 

Have you ever been convicted of any other 
misdemeanors, violations or felonies since the 
conviction you are trying to expunge? 

Are there any proceedings concerning a felony, misdemeanor 
or violation pending or being instituted against you? 

Congratulations, you are eligible to expunge your arrest 

record. 

NO-2 

YES 

NO 

NO 

NO YES 

NO 

NO 

YES-3 

YES-3 

YES-2 
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LIFE PLANNING DOCUMENTS: POWER OF ATTORNEY AND LIVING WILLS 
Access to Justice Foundation and Legal Aid Society of Louisville 

 
 
 
I. THE CLIENT MUST HAVE THE CAPACITY TO EXECUTE A POWER OF 

ATTORNEY OR LIVING WILL    
  

Incapacity/Incompetence 
 

A. Incapacity is a legal term that refers to an individual's ability to make and 
communicate a reasonable decision or choice based on an understanding 
of reality. 

   
B. Incapacity can be physical or cognitive, or both. 
   
C. Legal competency is situational. This means the degree of mental 

capacity required for legal competence depends on the complexity of the 
task. 

   
D. The law presumes all adults are competent and that competency must be 

rebutted by clear and convincing evidence of a lack of mental capacity. 
 
E. Incapacity can strike adults at any age. 
 
F. Planning can allow a client to maintain some degree of control in the 

event of incapacity by leaving directions to be followed if incapacity 
occurs.   

 
II. ASSESSING CAPACITY  
 

A. Mini Mental Exam/Oriented to:  
 

1. Time: current events, date, time, who is playing in the big game 
tomorrow, how long they have been at their current residence . . .  

 
2. Place: do they know where they are? 
 
3. Person: do they know who they are, are they able to make 

personal choices such as what to eat, what to wear, do they know 
the identity of significant persons in their surroundings such as 
caregivers or family members? 

 
4. Property: do they know what they own, what their income is, what 

their obligations are?  
 

B. Beyond Mini Mental Exam  
 

1. Short-term memory (important in managing health care). 
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2. Can they make decisions or choices? Test using hypothetical 
questions. 

 
3. Rational thought or reasoning? Can the client evaluate unfamiliar 

information and draw a conclusion or form relevant relationships 
between elements of the material?    

 
III. POWER OF ATTORNEY FOR FINANCIAL ISSUES 
 

Powers of attorney are a tremendously useful tool to help clients with limited or 
diminishing capacity leave instructions for managing their day-to-day affairs.  
Many of the adult guardianship cases could be avoided with the careful use of 
advance planning. Without careful drafting, a power of attorney can easily 
become a tool to enable the financial exploitation of a client's estate.  

 
A. Durable Power of Attorney  
 

Under (KRS 386.093 (1)), a durable power of attorney survives 
"subsequent disability, incapacity, (incompetence), or lapse of time."  

 
1. A durable POA must contain express language of durability.  Such 

as, "this document shall survive any subsequent incapacity, 
incompetence or disability, and the passage of time."  Merely 
saying that the POA is durable in the caption is not sufficient 
under Kentucky law.   

 
2. The POA can be "Springing" in that it only becomes effective upon 

the disability or incapacity of the grantor or state that the power 
becomes effective in the event of incapacity, incompetence or 
disability.  If a POA is springing based on disability or incapacity 
and the document does not specify what standard is to be used to 
determine if the grantor is incapacitated or disabled, it is based on 
the written opinion of two licensed physicians that the "principal is 
unable by reason of physical or mental disability to prudently 
manage or care for the principal's person or property".  KRS 
386.093(5) 

 
B. Powers granted in a POA are those specified in the document. The 

powers may be limited or general. It is important to carefully consider 
what powers to include in a POA.  What authority to grant in a POA 
depends upon the degree of trust between the grantor and the agent.  If 
there is not complete trust you should place limits on the authority 
granted. The following is a possible list of powers you may want to 
include or exclude from a POA.  

 
1. Sign documents.  
 
2. Banking.  
 
3. Securities transactions.  
 



47 

 

4. Insurance.  
 
5. Taxes.  
 
6. Safe deposit box.  
 
7. Gifts (see section C below). 
 
8. Real estate.  
 
9. Medical decisions.  
 
10. Transactions on behalf of a Trust.  
 
11. Disclaim gifts or inheritances. 
 
12. Take possession of real or personal property. 
 
13. Collect money, debts, or property on behalf of grantor. 
 
14. Make funeral arrangements. 
 
15. Sell personal property of grantor. 
 
16. Hire accountants or attorneys for grantor. 
 
17. Hire, fire household and personal help for grantor (home health 

aids).  
 
18. Other. 

 
C. Making Gifts through a POA 

 
1. A Durable Power of Attorney only includes the authority to make 

gifts if it unambiguously says that this authority is included. KRS 
386.093(6) 

 
2. A POA can grant a limited or unlimited authority to make gifts.  
 
3. After a careful assessment of the client's needs and of the level of 

trustworthiness of the proposed agent the gifting authority, if any, 
should be carefully drafted to prevent the power from being used 
to make unauthorized gifts.   

 
4. If it is decided that no gifting authority is to be granted, it is helpful 

to spell this out in the POA.  If the grantor wishes to deny the 
authority to make gifts, this should be expressly provided for in the 
document. "My attorney-in-fact is not authorized to make gifts of 
my property in any way."  

 
5. Examples of limited gifting authority:  
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a. "My agent is granted the authority to make gifts of my 
property to tuition for any of my grandchildren maintaining 
a grade point average of 2.5 or better, at an accredited 
college, university or trade school." 

 
b. "My agent is granted authority to make gifts of my property 

not to exceed one-hundred dollars ($100.00) per person 
per gift, for normal holiday and special occasion gifts."  

 
c. "My agent is granted authority to make gifts of my property 

to my biological children, as long as the gifts result in all of 
my children receiving equal amounts." 

 
d. "My agent is granted the authority to make gifts of my 

property not to exceed Five-hundred dollars ($500.00) per 
year to XYZ Church." 

 
e. "My agent is granted the authority to make gifts of my 

property to pay for the necessary and reasonable food, 
shelter, clothing and medical care of my friend 
______________."  

 
With careful drafting, the client's wishes regarding gifts can be 
authorized without exposing the client's estate to financial 
exploitation.   

 
D. Reasons to Record a POA 

 
1.   If the original is lost a certified copy can be obtained. 
 
2.  Recording is required for the transfer of real property KRS 

382.370. 
 
3.  Does not need to be recorded for transfer of title to a motor 

vehicle OAG 93-82. 
 

E. Alternate POAs 
 

Approximately 25 percent of the time the "well" spouse dies before the 
"sick" spouse.  Hence it is very helpful to name a back-up attorney-in-fact 
in a power of attorney.  The back-up appointment can be springing even if 
the primary appointment is not.  It is helpful for the document to describe 
the conditions under which the back-up appointment becomes effective.  
For example "the backup appointment shall only become effective if the 
primary appointee has predeceased me, or has become incapacitated, or 
has declined in writing, or has moved more than 100 miles from my place 
of residence." 
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F. Drafting in Accountability/Reporting Requirements in a POA  
 

Because of a rather sparse power-of-attorney statute in Kentucky, it is 
necessary to draft into the document a reporting or accountability clause.  
A power of attorney in Kentucky is a contract creating an agency 
relationship.  A power of attorney does not fall under Kentucky's fiduciary 
responsibility statutes. (KRS 386.010 lists those counted as fiduciaries, 
they include any trustee, guardian, executor, administrator, conservator or 
any other individual or corporation holding funds or otherwise acting in a 
fiduciary capacity.  OAG opinion 80-634 declares that a power-of-attorney 
does not fall under the fiduciary responsibilities.)  

 
1. Require an accounting: The first step is to require in the document 

that the attorney-in-fact keep "full and complete records or all 
transactions accomplished using the POA."  

  
2. It is then necessary to draft in the ability for the grantor, or 

someone on behalf of the grantor, to demand a copy of the 
accounting.  For example, make the accounting available to the 
grantor, any conservator or guardian, or if requested by a court.   

 
3. Some sources also recommend making the accounting available 

when requested by a third party such as another family member, 
or an attorney or accountant.  It is useful to draft in the ability to 
petition a court requesting enforcement of the accounting 
requirement, making the attorney-in-fact responsible for all court 
costs and attorney's fees if they have failed to produce the 
accounting within fifteen or thirty days of the request.     

 
4. It is also useful to require that the attorney-in-fact keep a record of 

all persons, organizations, and business to whom the power-of-
attorney has been shown.  This is useful if the grantor decides to 
revoke the POA.  The revocation is effective when the attorney-in-
fact receives notice of the revocation.  To avoid a reliance in good 
faith claim, and to stop potential harm before it happens, it is 
recommended when you revoke a POA that you notify all persons 
who have honored the POA, that it has been revoked.  It is easier 
to prevent harm, than to recover for it.  Notice to the bank, 
brokerage house, pharmacy and super-market can prevent 
unauthorized use after the POA has been revoked, to do this you 
need a complete list of persons to send notice of revocation to.   

  
G. The Power of Attorney Can Be Revoked 

 
1. Death of grantor: POA is revoked when Attorney in fact receives 

notice of death of grantor KRS 386.093(3). 
 
2. Disability of grantor: Only revokes a non-durable POA when the 

attorney in fact learns of the incapacity.  Attorney in fact must act 
in good faith KRS 386.093(4). 
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3. Written or oral notice of the revocation by the principal to the 
attorney-in-fact or written notice of the revocation recorded in the 
County Clerk's office. It is essential that the principal notify, in 
writing, any institution, including banks and brokerage accounts 
that the POA has been revoked. 

 
IV. ADVANCE HEALTH CARE PLANNING AND LIVING WILLS 
 
 A. Default Provisions KRS 311.631   
   

If no advance directive has been made, the care providers will ask for 
consent from the individuals in the following order: 

 
1. Guardian, "if medical decisions are within the scope of the 

guardianship."  
   
2. Spouse; if any. 
   
3. Adult child, the majority of those adult children who are 

"reasonably available for consultation"; if any.  
   
4. Parents; if any. 
   
5. Nearest living relative (Majority of those "reasonably available" of 

same degree of relationship KRS 311.631(1)(a-e)). 
 

B. Living Will Act KRS 311.621 to 311.643 
 

1. A Living Will is defined as: "Any document that provides directions 
relative to health care to be provided to the person executing the 
document." (KRS 311.621) 

 
2. No person can be required to sign (KRS 311.637(2)) a living will; it 

must be a voluntary act. Hence, a nursing home or hospital cannot 
require a patient to sign a living will as a condition of admission.  

   
C. Who Can Execute a Living Will 

 
1. Any adult with "decisional capacity" (KRS 311.623). 
   
2. Not effective during pregnancy (KRS 311.629 (4)). 
   
3. "Decisional capacity is defined as "the ability to make and 

communicate a health care decision." (KRS 311.621(5)) 
 

D. What Can Be Done in a Living Will 
 

1. Designation of one or more adults to act as a surrogate health 
care decision maker who will follow the directions contained in the 
Living Will (can't be an employee of health care facility unless a 
blood relative KRS 311.625(4)). 
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2. Direct the withholding or withdrawal of "life prolonging treatment" 
or not authorize such withholding or withdrawal. 

 
3. Direct the withholding or withdrawal of artificially provided nutrition 

and hydration or not authorize such withholding or withdrawal. 
 
4. Directs the making of gifts to medical science or organ donation. 

(KRS 311.623(1)(a-d))  
 

E. Powers of Health Care Surrogate 
 

1. Surrogate can make any health care decision that grantor could 
make if the grantor had decisional capacity (KRS311.629(1)). 

   
2. Surrogate can direct the withholding or withdrawal of artificially 

provided nutrition and hydration if: 
    
a. Death is imminent ("within a few days") KRS 311.629 

(3)(a);  
    
b. Patient is permanently unconscious;  
    
c. Grantor cannot assimilate the nutrition; or 
    
d. The burden of administering the nutrition or hydration 

outweighs its benefit. (KRS 311.629(3)(a-d)).  
 
 F. More Definitions 

   
1. Life prolonging treatment is "any means or medical procedure, 

treatment, or intervention which: utilizes mechanical or other 
artificial means to sustain, prolong, restore, or supplant a 
spontaneous vital function AND when administered to the patient 
would only serve to prolong the dying process." (KRS 
311.621(11)).  

   
2. Life prolonging treatment does not include treatment for the relief 

of pain. (KRS 311.621(11)). 
   
3. Terminal condition means any condition caused by injury, disease, 

or illness which, to a reasonable degree of medical probability, as 
determined solely by the patient's attending physician and one 
other physician, is incurable and irreversible and will result in 
death within a relatively short time, and where treatment will only 
prolong the dying process. (KRS 311.621(16)). 

   
4. Health care surrogate can only act when the grantor lacks 

decisional capacity (KRS 311.629(2)). 
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G. Who Is Bound by the Living Will?  
 

1. Surrogate named with in the Living Will (KRS 311.629(1)). 
   
2. Court appointed Fiduciary (guardian) (KRS 311.6231). 
   
3. Criminal and civil penalties:  

    
a. There is a civil penalty for destroying a living will without 

the maker's consent (KRS 311.641(1)). 
    
b. Falsifying or forging a living will that results in the 

withholding or withdrawal of treatment resulting in 
hastened death is a Class B. Felony.  (KRS 311.641(2)) 

 
H. Who Is not Bound? 

 
The doctor and health care facility are not bound by the living will, but if 
they choose not to follow the maker's written directions they must notify 
the patient, responsible party or family and not impede the transfer to 
another doctor or health care facility if requested. If a transfer is 
requested the care provider must supply medical records and needed 
assistance in transfer of care.  (KRS 311.633 (2)) 

 
I. Execution Requirements 

 
1. Maker is over eighteen and of sound mind. 
   
2. Must be in writing. 
   
3. Signed and dated by the grantor, or at the grantors direction (By 

Sue Smith for and at the Direction of Granny Smith).  
   
4. Before two qualified witnesses or a notary or other person 

authorized to administer oaths (Judge? court clerk?) (KRS 
311.625) 

   
5. Individuals who are not Qualified Witnessed:  

    
a. Blood relative; 
    
b. Beneficiary under state intestacy laws; 
    
c. Employee of health care facility where grantor is a patient, 

unless the employee serves as a notary; 
    
d. Attending physician of grantor; and 
    
e. Anyone directly responsible for paying for the grantor's 

health care (KRS 311.625(2)).    
  



53 

 

J. Copies of the Living Will should be provided to the grantor's doctor, and to 
the hospital they are most likely to arrive at in an emergency.  It is also 
critical to quality emergency and end of life care to talk with your doctor 
while you are well about the care you wish to receive or not receive.    

 
K. Revoking a Living Will 

 
1. In writing, signed and dated by the grantor declaring intent to 

revoke; 
   
2. The grantor's oral statement of an intent to revoke made in the 

presence of two witnesses, one of whom is a health care provider; 
and, 

   
3. Destruction of the document by the grantor or another at the 

grantor's direction. 
 
V.       THE NEED FOR DURABLE POWER OF ATTORNEY FOR HEALTH CARE 
 

Limitations of a Living Will 
    

A. Only effective when: 
     
1. Lack decisional capacity; and 
     
2. Terminally ill as defined in statute (gravely ill); or 
     
3. Permanently unconscious (a persistent vegetative state).  

 
B. A living will delegates decision making with limited authority or powers; 

notably absent are the following:  
 

1. Permission to access to medical records and other personal 
information. 

     
2. Authority to hire and fire medical care personnel. 
     
3. Authority to ask for a second or third opinion. 
     
4. To authorize a "Do Not Resuscitate" or "No Code" order. 
     
5. Take actions to protect the grantors rights. 
     
6. Authorize unconventional treatments for relief of pain. 
 
7. Grant releases and waivers including "leaving hospital against 

medical advice" or "refusal of consent to treat." 
 
8. Select health care facility or other residence, or to arrange a 

change of same. 
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9. Control who visits.  
 
10. Require that a person not be denied visitation (this is a big issue 

with second marriages and non-traditional relationships such as 
same-sex couples). 

     
11. Make advance funeral arrangements. 
     
12. Arrange for limited organ donation. 
     
13. Incur costs for treatment in the name of the grantor. 
     
14. Sign documents as the grantor's agent or attorney-in-fact. 
 

C. These issues should be covered in a detailed Durable Power-of-Attorney 
for Health Care (DPOAHC).  Client should execute a separate DPOAHC 
in addition to a Living Will.     
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EXHIBIT A 
 

DURABLE POWER OF ATTORNEY FOR HEALTH CARE 
 
I, __________________________ of ___________________, Kentucky hereby 
constitute and appoint ______________________________ as my true and lawful 
attorney-in-fact for Health Care Decisions, for me in my name, place and stead, to do 
and perform every act and deed that I could do and perform if personally present and 
capable of doing so.  This authority shall include the power to make decisions regarding 
medical treatment, including the authority to initiate maintain, refuse, or withdraw any 
medical treatment, the same as I could direct to the full extent allowed by the United 
States and Kentucky Constitutions, statutory enactment's, and the common law of 
principal and agent.      
 
This power specifically contemplates that my attorney-in-fact will make a substituted 
judgment utilizing my values and desires to direct my medical treatment.  For the 
purposes of this document, medical treatment includes any and all treatment, medical 
procedures, or interventions.  It includes nutrition and hydration where I am unable to 
take nutrition or hydration without assistance of any sort.   It contemplates no distinction 
between emergency and non-emergency treatment, or between ordinary, extraordinary 
or heroic medical treatment.   
 
My attorney is authorized, in my attorney's sole and absolute discretion, to exercise the 
powers granted herein relating to matters involving my health and medical care. In 
exercising such powers, my attorney should first try to discuss with me the specifics of 
any proposed decision regarding my medical care and treatment if I am able to 
communicate in any manner, however rudimentary. My attorney is further instructed that 
if I am unable to give an informed consent to a proposed medical treatment, my attorney 
shall give, withhold, withdraw, or modify such consent for me based upon any treatment 
choices that I have expressed while competent, whether under this document or 
otherwise. If my attorney cannot determine the treatment choice I would want made 
under the circumstances, then my attorney should make such choice for me based upon 
what my attorney believes to be in my best interests, taking into account the provisions 
of this document and any information given to my attorney by the physicians treating me 
as to my medical diagnosis and prognosis, and the intrusiveness, pain, risks, and side 
effects associated with any proposed treatment or course of action. Accordingly, my 
attorney is authorized as follows: 
 
Gain Access to Medical Records and Other Personal Information.  To request, receive 
and review any information, verbal or written, regarding my physical or mental health, 
including medical and hospital records; to execute any releases or other documents that 
may be required in order to obtain such information; to waive all privileges which may be 
applicable to such information and records and to any communication pertaining to me 
and made in the course of any confidential relationship recognized by law; and to 
disclose such information to such persons or entities as my attorney shall deem 
appropriate. 
 
Employ and Discharge Health Care Personnel.  To employ and discharge medical 
personnel including physicians, psychiatrists, dentists, nurses, and therapists as my 
attorney shall deem necessary for my physical, mental and emotional well-being, and to 
arrange for them to be paid reasonable compensation. 
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Give, Withhold, Withdraw, or Modify Consent to Medical Treatment.  To give or withhold 
consent to any medical procedure, test, or treatment, including surgery, (but not 
including any procedure, test or treatment that is contrary to my wishes as expressed in 
my living will); to arrange for my hospitalization, convalescent care, hospice, or home 
care; to summon paramedics or other emergency medical personnel and seek 
emergency treatment for me, as my attorney shall deem appropriate; to revoke, 
withdraw, modify, or change consent to such procedures, tests, and treatments, as well 
as hospitalization, convalescent care, hospice, or home care which I or my attorney may 
have previously allowed or consented to or which may have been implied due to 
emergency conditions; and to consent to the writing of a "No Code" or "Do Not 
Resuscitate" order. 
 
Exercise and Protect My Rights.  To exercise my right of privacy and my right to make 
decisions regarding my medical treatment even though the exercise of my rights might 
hasten the moment of my death or be against conventional medical advice. 
 
Authorize Relief from Pain.  To consent to and arrange for the administration of pain-
relieving drugs of any kind or other surgical or medical procedures calculated to relieve 
my pain, including unconventional pain-relief therapies which my attorney believes may 
be helpful, even though such drugs or procedures may have adverse side effects, may 
cause addiction, or may hasten the moment of (but not intentionally cause) my death. 
 
Grant Releases.  To grant, in conjunction with any instructions given under this power of 
attorney, releases to hospital staff, physicians, nurses, and other medical and hospital 
administrative personnel who act in reliance on instructions given by my attorney or who 
render written opinions to my attorney in connection with any matter described in this 
power of attorney from all liability for damages suffered or to be suffered by me, and to 
sign documents titled or purporting to be a "Refusal to Consent to Treatment" and 
"Leaving Hospital Against Medical Advice" as well as any necessary waivers of or 
releases from liability required by a hospital or physician to implement my wishes 
regarding medical treatment or non treatment. 
 
Provide for My Residence.  To make all necessary arrangements for me at any hospital, 
hospice, nursing home, convalescent home, or similar establishment, and to assure that 
all my essential needs are provided for at such a facility. 
 
Provide for Companionship.  To provide for such companionship for me as will meet my 
needs and preferences at a time when I am disabled or otherwise unable to arrange for 
such companionship myself.  My attorney in fact is hereby authorized to visit me at all 
times, including at any and all times that visitation shall be restricted by my medical 
providers to the maximum extent allowed by my medical providers.   
 
Make Advance Funeral Arrangements.  To make advance arrangements for my funeral 
and burial, including the purchase of a burial plot and marker, and such other related 
arrangements as my attorney shall deem appropriate, if I have not already done so 
myself. 
 
Make Anatomical Gifts.  To make anatomical gifts which will take effect at my death to 
such persons and organizations as my attorney shall deem appropriate, and to execute 
such papers and do such acts as shall be necessary, appropriate, incidental, or 
convenient in connection with such gifts. 
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Execute Documents and Incur Costs in Implementing the Above Powers.  To sign, 
execute, deliver, and acknowledge any contract or other document that may be 
necessary, desirable, convenient, or proper in order to exercise any of the powers 
described in this document and to incur reasonable costs in the exercise of any such 
powers. 
 
This Power of Attorney is durable and shall remain in full force and effect and survive me 
in the event of my incapacity, disability, or incompetence that may subsequently affect 
me for any reason.     
 
If proceedings are commenced seeking the appointment of a conservator or guardian to 
care for my affairs, I hereby nominate my attorney-in-fact to serve in that capacity should 
the court find that such an appointment necessary. 
 
Signed this the ____ day of _________, 2014.  
 
   Grantor ______________________________ 
    
 
In our joint presence, the grantor, who is of sound mind and eighteen (18) years of age, 
or older, voluntarily dates and signed this writing or directed it to be dates and signed for 
the grantor.   
      ______________________________ 
     WITNESS 

______________________________ 
      WITNESS 
 
Commonwealth of Kentucky, County of _________________.   Before me, the 
undersigned authority, came the grantor who is of sound mind and eighteen (18) years 
of age, or older, and acknowledged that she/he voluntarily dated and signed this writing 
or directed it to be signed and dated as above.   
 
Done this _______ day of  ________ 2014. 
 
     ___________________________  

Notary Public State at Large 
 
   My commission expires: _____________________ 
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EXHIBIT B 
 

LIVING WILL DIRECTIVE 
   
I, __________, date of birth, _________, hereby declare this to be my Living Will 
Directive, specifically revoking any and all prior designations.  My Wishes regarding life-
prolonging treatment and artificially provided nutrition and hydration to be provided to me 
if I no longer have decisional capacity, have a terminal condition, or become 
permanently unconscious are indicated by checking and initialing the appropriate lines 
below.   
 
By checking and initialing the appropriate lines, I Specifically:     
 
Designate my __________ as my health care surrogate(s) to make health care 
decisions for me in accordance with this directive when I no longer have decisional 
capacity.  If the above named nominee is unable or refuses to act for me, then I 
designate _____________ as my health care surrogate.  Any prior designation is hereby 
revoked.   
 
If I do not designate a surrogate, the following are my directions to my attending 
physician.  If I have designated a surrogate, my surrogate shall comply with my wishes 
as indicated below:  
 
(Select one of the two following choices and indicate your wishes by checking and 
initialing the line preceding that choice) 
 
______ Authorize that treatment be withheld or withdrawn, and that I be permitted to die 
naturally with only the administration of medication or the performance of any medical 
treatment deemed necessary to alleviate pain.  
______ Do Not authorize that life-prolonging treatment be withheld or withdrawn. 
 
(Select one of the three following choices and indicate your wishes by checking and 
initialing the line preceding that choice) 
 
______ Authorize the withholding or withdrawal of artificially provided food, water or 
other artificially provided nourishment or fluids. 
______ Do Not authorize the withholding or withdrawal of artificially provided food, 
water, or other artificially provided nourishment or fluids.   
______ Authorize my surrogate, designated above, to withhold or withdraw artificially 
provided nourishment or fluids, or other treatment if the surrogate determines that 
withholding or withdrawing is in my best interest: but I do not mandate that withholding or 
withdrawing. 
 
Organ/ Tissue/Eye Donation 
 
I certify that I am eighteen (18) years of age or older and of sound mind, and that upon 
my death, I hereby give: 
 
(Select one of the following choices and indicate your wishes by checking and initialing 
the line preceding that choice) 
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______ Any needed organs, tissues, and eye/corneas 
 

OR 
 
The following organs or tissues only (check and initial all that apply): 
 
______ All needed organs 
 
______ All needed tissues 
 
______ Corneas 
 
______ Eyes 
 
______ Other 
 

OR 
 
______ Only the specified organs/tissues as listed: 
 
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________ 
 
 
Organs that can be donated: heart, lungs, liver, pancreas, kidneys and small bowel. 
 
Tissues that can currently be donated: skin (outmost layer from lower trunk and 
abdomen), bone, heart valves, leg veins, pericardium, vertebral bodies. 
 
Eye donation can be the corneas (outer most layer), the sclera (shell), or the entire eye.  
 
In the absence of my ability to give directions regarding the use of life-prolonging 
treatment and artificially provided nutrition and hydration, it is my intention that this 
Directive shall be honored by my attending physician, my family, and any surrogate 
designated pursuant to this directive as the final expression of my legal right to refuse 
medical or surgical treatment and accept the consequences of the refusal.   
 
If I have been diagnosed as pregnant and that diagnosis is known to my attending 
physician, this directive shall have no force or effect during the course of my pregnancy.   
 
I understand the full import of this directive and I am emotionally and mentally competent 
to make this directive.   
 
 
Signed this the ___ day of ________, 2014.  
   
   Signature of grantor ______________________________ 
   Address  ____________________________________ 
     ____________________________________ 
     



61 

 

In our joint presence, the grantor, who is of sound mind and eighteen (18) years of age, 
or older, voluntarily dates and signed this writing or directed it to be dates and signed for 
the grantor. 
      

____________________________________ 
      WITNESS 
 

____________________________________ 
     WITNESS 
 
 

OR 
 
 
Commonwealth of Kentucky 
County of ____________ 
 
Before me, the undersigned authority, came the grantor who is of sound mind and 
eighteen (18) years of age, or older, and acknowledged that she/he voluntarily dated and 
signed this writing or directed it to be signed and dated as above.   
 
Done this _____ day of _________, 2014. 
 
   ___________________________ Notary Public  
    
My commission expires: _____________________ 
 
 
Execution of this document restricts withholding and withdrawing of some medical 
procedures.  Consult Kentucky Revised Statutes or your attorney.   
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ESTATE PLANNING INFORMATION 
 
Attorney: _________________________   Date: ___________________   
 
PERSONAL INFORMATION: 
 
Client's Legal Name: _____________________________________________________ 
Former or Other Names: __________________________________________________ 
Home Address: _________________________________________________________ 
    _________________________________________________________ 
    _________________________________________________________ 
County: _______________________________________________________________ 
Telephone: (Home) ______________________________________________________ 
Employer: ______________________________________________________________ 
Position: _______________________________________________________________ 
Address: _______________________________________________________________ 
Telephone: _____________________________________________________________ 
Social Security Number: __________________________________________________ 
Birth date: _____________________________________________________________ 
Birthplace: _________________________________   U.S. Citizen: yes/no 
 
Military Service: yes/no 
 
Spouse/Partner's Legal Name: _____________________________________________ 
Former or Other Names: __________________________________________________ 
Home Address:__________________________________________________________ 
   __________________________________________________________ 
   __________________________________________________________ 
County: _______________________________________________________________ 
Telephone: (Home) ______________________________________________________ 
Employer: ______________________________________________________________ 
Position: _______________________________________________________________ 
Address: _______________________________________________________________ 
    _______________________________________________________________ 
    _______________________________________________________________ 
Telephone: _____________________________________________________________ 
 
Social Security Number: __________________________________________________ 
Birth date: _____________________________________________________________ 
Birthplace: _________________________________   U.S. Citizen: yes/no 
 
 
Military Service: yes/no 
Safe Deposit Box: yes/no  Location: _________________________________ 
Who has access? _______________________________________________________ 
 
MARITAL INFORMATION: 
 
Date and Place of Marriage: _______________________________________________ 
Has Client or Spouse/Partner been married previously? yes/no 
Period of residence in this state: ____________________________________________ 



64 

 

Resident of other state(s): _________________________________________________ 
 
CHILDREN/GRANDCHILDREN: 
 
Children living, deceased or adopted? _______________________________________ 
______________________________________________________________________ 
Legally adopted or step-child? _____________________________________________ 
Deceased child survived by children: yes/no. 
 
ESTATE PLANNING INFORMATION: 
 
CLIENT:   Disposition of Estate if: 
 
If Spouse/Partner survives you: _____________________________________________ 
______________________________________________________________________ 
If Spouse/Partner does not survive you: ______________________________________ 
______________________________________________________________________ 
If neither Spouse/Partner nor children survive you: ______________________________ 
______________________________________________________________________ 
 
Spouse/Partner:  Disposition of Estate if: 
 
If Client survives you: _____________________________________________________ 
______________________________________________________________________ 
If Client does not survive you: ______________________________________________ 
______________________________________________________________________ 
If neither Client nor children survive you: ______________________________________ 
______________________________________________________________________ 
 
SPECIFIC DISPOSITIONS OF PROPERTY: 
 
REAL ESTATE: 
 
Any specific disposition of your residence?  yes/no _____________________________ 
Any specific disposition of other real estate? yes/no _____________________________ 
 
PERSONAL EFFECTS: 
 
Any specific gifts of special articles, such as art or jewelry? yes/no _________________ 
______________________________________________________________________ 
 
FIDUCIARIES: 
 
GUARDIANS: 
 – of minor children? _____________________________________________________ 
 – of handicapped children or adults? ________________________________________ 
 – Successor? __________________________________________________________ 
 
  



65 

 

TRUSTEES: 
– for minor or handicapped children or adults? _________________________________ 
– Successor? ___________________________________________________________  
– for Spouse/Partner or family trust? _________________________________________ 
– Successor? ___________________________________________________________ 
EXECUTOR: ___________________________________________________________ 
– Successor(s): _________________________________________________________ 
 
LIVING WILL: 
 
Health care Surrogate: ____________________________________________________ 
Successor: _____________________________________________________________ 
 
POWER OF ATTORNEY: 
 
General/durable or Limited to Incapacity only? _________________________________ 
Attorney-in-fact: _________________________________________________________ 
Successor: _____________________________________________________________ 
 
INSURANCE: 
 
Do you own life insurance? ________ For yourself?  For others? _________________ _  
Do you have long-term care or nursing home insurance? _________________________  
                                     
ADDITIONAL INFORMATION: 
 
a. Copy of present Will and/or codicil of Client and Spouse/Partner 
b. Copies of present Power of Attorney document, Living Will and/or designation of 

Health Care Surrogate 
c. Deeds to all real estate property 
d. Listing of Life Insurance policies and/or annuity agreements, including ownership 

information and beneficiary designations 
e. Prior gift tax returns, if any 
f. Copies of trust agreements in which Client or Spouse/Partner are donor or 

beneficiary 
g. Pension and/or profit-sharing plan(s) 
h. Buy and Sell agreements; other documents or agreements concerning business 

interests 
i. Limited partnership agreements  
j. Antenuptial or other marital agreements 
 
Names and Addresses of Other Advisors or Resource Persons: 
 
Attorneys: ______________________________________________________________ 
______________________________________________________________________  
Certified Public Accountant or Tax Advisors: ___________________________________ 
______________________________________________________________________ 
Insurance Agents: _______________________________________________________ 
______________________________________________________________________  
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Financial Planner or Investment Counselors: __________________________________ 
______________________________________________________________________   
Securities Broker: _______________________________________________________ 
______________________________________________________________________  
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Last Will and Testament 
OF 

______________________________________ 
 
I, __________________________, of __________________________, 

declare that this is my last Will, and I revoke all prior Wills and Codicils. 
 

ARTICLE 1 
 

Definitions 
 
1.1 My Spouse.  ________________________, a citizen of the United States 

of America, is referred to as "my Spouse." 
 
1.2 Descendants.  An individual's descendants will include only the 

individual's child(ren), grandchild(ren), and other persons of a lower generation of whom 
the individual is the lineal ancestor, including persons born subsequent hereto, and 
those who are legally adopted prior to attaining age 18.  References to my children 
mean only _____________________________, _______________________________, 
__________________________________, and any other child hereafter born to or 
adopted by me.   

 
1.2(A) Step-Children.  In addition, the references in paragraph 1.2 include my 

Spouse's children, _________________________, ___________________________, 
and ____________________________, as my children and their descendants as my 
descendants. 

 
1.2(B) Excluded Persons.  The references in paragraph 1.2 [and 1.2(A)] do not 

include _______________________ and _______________________ and their 
descendants; nor do they include any individuals, and descendants of such individuals, 
who are adopted by my child or my descendant.   

 
ARTICLE 2 

 
Personal Representative 

 
2.1 Appointment of Personal Representative.  I appoint 

______________________ Executor of my estate, ____________________________ 
contingent Executor, and _______________________ second contingent Executor.  If 
an Executor does not qualify as such or does not complete the administration of my 
estate, the next named Executor will serve as Executor of my estate.  Any Executor is 
referred to as Personal Representative.  I appoint Personal Representative as Ancillary 
Administrator.  If Personal Representative does not so serve, I request the court having 
jurisdiction over the assets requiring ancillary administration to appoint the person or 
corporation nominated by Personal Representative.  I request that no surety or bond be 
required of Personal Representative or Ancillary Administrator. 
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ARTICLE 2 
 

Personal Representative 
 
2.2 Appointment of Personal Representative.  I appoint 

___________________, ___________________, and ___________________________ 
Co-Executors of my estate.  If a Co-Executor does not qualify as such or does not 
complete the administration of my estate, the other(s) will act.  Co-Executors will act by 
_____________ agreement, but no party dealing with any Co-Executor will be required 
to ascertain whether or not the Co-Executors are in agreement and all such parties may 
deal with any Co-Executor as if each is possessed of full and complete independent 
power and authority.  Any Co-Executor may delegate ministerial powers (such as to sign 
checks and other instruments and documents) to another Co-Executor.  All Executors 
are referred to as Personal Representative.  I appoint Personal Representative as 
Ancillary Administrator.  If Personal Representative does not so serve, I request the 
court having jurisdiction over the assets requiring ancillary administration to appoint the 
person or corporation nominated by Personal Representative.  I request that no surety or 
bond be required of Personal Representative or Ancillary Administrator. 

 
ARTICLE 3 

 
Payment of Debts, Expenses, and Taxes 

 
3.1 Payment of Debts, Expenses, and Administration Costs.  Personal 

Representative will pay all of my legal debts, funeral expenses (regardless of any 
statutory limitation), and administration costs (including expenses incurred to protect, 
deliver, and sell assets bequeathed herein and costs of ancillary administration) from the 
residue of my estate. 

 
3.2 Encumbrances.  Notwithstanding the foregoing, if any property or interest 

in property passing by reason of my death is encumbered by a mortgage or lien, or is 
pledged to secure any obligations, such indebtedness will not be charged to or paid from 
my estate, but the recipient of such property or interest therein will take it subject to all 
encumbrances existing at the time of my death. 

 
3.3 Wealth Transfer Taxes.  All transfer, estate, and inheritance taxes 

(including interest and penalties, collectively "wealth transfer taxes") payable by reason 
of my death on account of the inclusion in my estate of property, whether passing under 
this Will or otherwise, will be paid out of my estate as an administrative expense, without 
apportionment.   

 
ARTICLE 4 

 
Specific Bequests 

 
4.1 Tangible Personal Property.  I may bequeath certain items of tangible 

personal property by memorandum, entirely in my handwriting, dated and signed by me.  
I bequeath the balance of my tangible personal property, such as clothing, jewelry, 
furniture and furnishings, personal effects, motor vehicles and other similar articles of 
personal or household use (or all such property if no memorandum is in Personal 
Representative's hands within 30 days after qualification), but excluding cash on hand or 
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on deposit and any tangible personal property held for income producing or investment 
purposes,  

 
to my Spouse; but if my Spouse does not survive me, to my descendants, per 

stirpes. 
 
to my Spouse; but if my Spouse does not survive me, in equal shares to each of 

my children who survive me. 
 
to my descendants, per stirpes. 
 
in equal shares to each of my children who survive me. 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
 
4.2 Property and Casualty Insurance.  All insurance policies which provide 

indemnity for the loss of or damage to any personal or real property (including any claim 
for the loss of or damage to any such property which I might have at the time of my 
death against any insurance company) will be delivered to those persons who will or 
would have become the owners of such properties, whether such ownership be acquired 
under the provisions of this Will, by survivorship, or by other means. 

 
ARTICLE 5 

 
Disposition of Residue 

 
5.1 Residue.  I bequeath the balance of the residue of my estate, including all 

lapsed legacies to my Spouse.  If my Spouse does not survive me, I bequeath the 
balance of the residue of my estate  

 
to my descendants, per stirpes. 
 
in equal shares to each of my children who survive me. 
 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 
 
to _______________________________________________, as Trustee.  If 

______________________________________ does not qualify as Trustee or ceases to 
serve as such before the termination of the trust, I nominate 
_________________________________ to serve as Successor Trustee.  I request that 
no surety be required on the bond of any Trustee serving hereunder. 

 
5.2 Distributions of Income and Principal.  Trustee will distribute from the net 

income and principal of the trust such amounts as Trustee deems advisable to provide 
for the health, education (including education beyond the undergraduate level), 
maintenance, and support of my descendants.  Undistributed income will be added to 
principal.  Unequal distributions will not be taken into account in the final distribution of 
assets. 
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5.3 Trust Termination and Distribution.  When I have no living child under 
_______ years old, the trust will terminate and the remaining assets will be distributed in 
fee and per stirpes to my then living descendants. 

 
ARTICLE 6 

 
Ultimate Distribution 

 
6.1 If there are no beneficiaries entitled to receive the trust assets in fee at 

the termination of a trust, Trustee will distribute the remaining trust assets in fee as 
follows:  one-half to my then living heirs at law and one-half to my Spouse's then living 
heirs at law as determined at the time of such termination.   

 
ARTICLE 7 

 
Guardian 

 
7.1 Nomination of Guardian.  If a Guardian is required, I nominate 

_____________________________ and _________________________ (or either one 
of them acting alone) as Guardian, and __________________________ as successor 
Guardian, of the person and property of my minor or disabled children, to have exclusive 
control of their assets and of their custody, care, and education.  I request that no surety 
or bond be required of any Guardian in any jurisdiction. 

 
ARTICLE 8 

 
Personal Representative's Powers 

 
8.1 Generally.  I grant to Personal Representative the continuing 

discretionary power to deal with any property, real or personal, held in my estate, as 
freely as I might in the handling of my own affairs subject to any limitations contained 
herein, and to make any tax elections allowed under applicable law.  Such power may 
be exercised independently and without prior or subsequent approval of any court or 
judicial authority.   Personal Representative will have no liability for any exercise of 
discretion so long as made in good faith.  Further, I grant the following specific powers in 
addition to those conferred by law: 

 
A. Sale.  To sell, transfer, or convey, publicly or privately, for cash or credit, 

all or any part of any real or personal property.  This property may be sold 
at its prevailing market price or fair market value to Personal 
Representative or to a beneficiary under this Will. 

 
B. Payments of Income and Principal.  To pay income or principal during the 

minority or incapacity of any beneficiary to whom income is directed to be 
paid or for whose benefit income and principal may be distributed in any 
of the following ways:  (1) directly to a beneficiary, (2) to the guardian of a 
beneficiary, (3) to a relative of a beneficiary, (4) to a custodian under a 
Uniform Transfers (or Gifts) to Minors Act, or (5) by expending the same 
directly for the benefit of a beneficiary.  Personal Representative will not 
be obligated to see to the application of the funds so distributed and the 
receipt of such person will be full acquittance to Personal Representative. 
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ARTICLE 9 
 

Personal Representative's and Trustee's Powers 
 
9.1 Generally.  I grant to Personal Representative and Trustee the continuing 

discretionary power to deal with any property, real or personal, held in my estate or trust, 
as freely as I might in the handling of my own affairs subject to any limitations contained 
herein, and to make any tax elections allowed under applicable law.  Such power may 
be exercised independently and without prior or subsequent approval of any court or 
judicial authority.  Personal Representative and Trustee will have no liability for any 
exercise of discretion so long as made in good faith.  Further, I grant the following 
specific powers in addition to those conferred by law: 

 
A. Sale.  To sell, transfer, or convey, publicly or privately, for cash or credit, 

all or any part of any real or personal property.  This property may be sold 
at its prevailing market price or fair market value to Personal 
Representative, Trustee or to a beneficiary under this Will or of any trust. 

 
B. Payments of Income and Principal.  To pay income or principal during the 

minority or incapacity of any beneficiary to whom income is directed to be 
paid or for whose benefit income and principal may be distributed in any 
of the following ways:  (1) directly to a beneficiary, (2) to the guardian of a 
beneficiary, (3) to a relative of a beneficiary, (4) to a custodian under a 
Uniform Transfers (or Gifts) to Minors Act, or (5) by expending the same 
directly for the benefit of a beneficiary.  Personal Representative and 
Trustee will not be obligated to see to the application of the funds so 
distributed and the receipt of such person will be full acquittance to 
Personal Representative or Trustee. 

 
ARTICLE 10 

 
Miscellaneous 

 
10.1 No Contest Clause.  If valid under the laws of the state having jurisdiction 

over the administration of my estate, then any beneficiary under this Will who contests 
the probate of this Will or any of its provisions or who elects to take a statutory share of 
my estate, will be deemed to have predeceased me for purposes of this Will. 

 
I, ____________________________, the Testator, sign my name to this 

instrument on ____________________, 2013, and being first duly sworn, hereby 
declare to the undersigned authority that I sign and execute this instrument as my last 
Will, that I sign it willingly, that I execute it as my free and voluntary act for the purposes 
herein expressed, and that I am 18 years of age or older, of sound mind, and under no 
constraint or undue influence. 

 
___________________________________  
___________________________________ 

 
We, _______________________ and ______________________, the 

witnesses, sign our names to this instrument, being first duly sworn, hereby declare to 
the undersigned authority that the Testator signs and executes this instrument as the 
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Testator's last Will and that the Testator signs it willingly, and that each of us, in the 
presence and hearing of the Testator and in the presence of the other subscribing 
witness, hereby signs this Will as witness to the Testator's signing, and that to the best 
of our knowledge the Testator is 18 years of age or older, of sound mind, and under no 
constraint or undue influence. 
 
___________________________ residing at   _________________________ 
Witness         City, State 
___________________________ residing at   _________________________ 
Witness         City, State 
 
COMMONWEALTH OF KENTUCKY )  
 ) SS:  
COUNTY OF JEFFERSON )  

 
Subscribed, sworn to, and acknowledged before me by 

______________________, the Testator, and subscribed and sworn to before me by 
_________________________________ and ________________________________, 
Witnesses, on _______________________, 2013. 

 
My commission expires: _____________________________________. 

 
___________________________________  
Notary Public 
 

THIS INSTRUMENT PREPARED BY: 
 
 
______________________________ 
______________________________ 
______________________________ 
______________________________ 
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POWER OF ATTORNEY 
 
I, __________________________, of _______________ County, Kentucky, 

revoke all prior Powers of Attorney and appoint __________________________, 
Attorney-in-Fact and grant to Attorney-in-Fact full powers for me and in my name to: 
 
APPOINT ATTORNEY-IN-FACT + 1 SUCCESSOR 

 
I, __________________________, of ________________ County, Kentucky, 

revoke all prior Powers of Attorney and appoint __________________________ 
Attorney-in-Fact and, after such person's death or resignation, or if such person's then 
regular physician, or two other physicians, state(s) that such person is not capable of 
managing business affairs, ______________________ Attorney-in-Fact. I grant to 
Attorney-in-Fact full powers for me and in my name to: 
 
APPOINT ATTORNEY-IN-FACT + CO-SUCCESSORS 

 
I, __________________________, of _______________ County, Kentucky, 

revoke all prior Powers of Attorney and appoint __________________________ 
Attorney-in-Fact and, after such person's death or resignation, or if such person's then 
regular physician, or two other physicians, state(s) that such person is not capable of 
managing business affairs, ________________________, ______________________ 
and ______________________ Attorneys-in-Fact.  Attorneys-in-Fact will act by 
_______________ decision but no party dealing with any one Attorney-in-Fact will be 
required to ascertain whether or not the Attorneys-in-Fact are in agreement and all 
parties may deal with an Attorney-in-Fact as if each is possessed with full and complete 
independent power and authority.  If more than one person is serving as Attorney-in-
Fact, then following the death or resignation of one of such persons so serving, or if one 
of such person's then regular physician, or two other physicians state(s) that such 
person is not capable of managing business affairs, then the other may act alone. I grant 
to Attorney(s)-in-Fact full powers for me and in my name to: 
 
APPOINT ATTORNEY-IN-FACT + CO-SUCCESSORS (OR EITHER ONE ACTING 
ALONE) 

 
I, __________________________, of ________________ County, Kentucky, 

revoke all prior Powers of Attorney and appoint __________________________ 
Attorney-in-Fact and, after such person's death or resignation, or if such person's then 
regular physician, or two other physicians, state(s) that such person is not capable of 
managing business affairs, ______________________ and ______________________ 
(or either one acting alone) Attorneys-in-Fact.  I grant to Attorney(s)-in-Fact full powers 
for me and in my name to: 

 
1. draw, make, and sign any and all checks, contracts, deeds or 

agreements, and exercise all of my voting rights over assets owned by 
me; 

 
2. receive any assets that may be due me; 
 



74 

 

3. establish, continue, modify, or terminate an account or other banking 
arrangement with a financial institution, and enter any safety deposit box 
leased to me individually or jointly; 

 
4. borrow and lend on my behalf, buy, sell (including on installments), trade, 

lease, mortgage, pledge, or convey any real or personal property 
(including, but not limited to, stocks, bonds, partnership units, 
membership interests, and other equity or debt instruments); 

 
5. retain and/or release all liens on any real or personal property; 
 
6. sign, with power of substitution and revocation, all tax returns, reports, or 

Forms 2848, that I may be required or elect to file with any Federal, state 
or other governmental body, to make tax elections and to pay taxes; 

 
7. institute or defend legal actions concerning me or my property; 
 
8. convey any real or personal property to the Trustee of any trust 

agreement between me and said Trustee and entered into either before 
or after the date of this instrument; 

 
9. disclaim, under applicable state law, in whole or part, any transfer to me, 

or my right of succession, to any interest in property, including a future 
interest; 

 
10. renounce or contest a testamentary disposition, or relinquish any part (or 

all) of any power of appointment or right of withdrawal in whole or part; 
 
11. exercise all options available to me regarding life insurance including, but 

not limited to, changing the owner, changing the beneficiary to any trust of 
which I am the grantor, and cancelling policies; 

 
12. elect methods of payment for any retirement plans (including IRAs, tax 

sheltered annuities, and Keogh plans), change IRA custodians and 
Trustees, change beneficiaries of said plans to any trust of which I am the 
grantor, elect to roll over distributions from said plans, alter contributions 
made by me to said plans, make contributions on my behalf, and waive 
my non-employee spousal rights; 

 
13. receive protected health information under the Health Insurance 

Portability and Accountability Act of 1996 ("HIPAA"), and authorize the 
disclosure and use of my protected health information as provided in 45 
CFR Part 164, to the extent necessary to carry out any purpose of this 
Power of Attorney;   

 
14. speak on my behalf with Social Security, Medicare, the Cabinet for Health 

and Family Services, the Department of Medicaid Services, and any 
similar or related cabinets or departments, and if necessary execute on 
my behalf a Social Security Administration Form 1696, Form 3288, 
MAP14, or any similar form required to provide such authority;  
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15. for the purpose of making or keeping me eligible for Medicaid, establish 
and administer a qualifying income trust on my behalf: and 

 
16. do and perform in my name all that I might individually do. 
 
This Power of Attorney authorizes my Attorney-in-Fact to make various property 

related decisions on my behalf, some of which may relate to my healthcare.  
Accordingly, I confirm that my Attorney-in-Fact will be treated as my personal 
representative as provided in 45 CFR 164.502(g)(2) to the extent necessary to carry out 
any purpose of this Power of Attorney.  However, my Attorney-in-Fact may not make any 
health care decisions on my behalf unless also named as my Health Care Surrogate. 

 
I adopt and ratify all the acts of Attorney-in-Fact which are done in pursuance of 

this power.  Further, this power shall not terminate if I become disabled or because of 
the passage of time. 

 
If a court of competent jurisdiction is called upon to appoint someone to handle 

my financial affairs on my behalf, I request the court to appoint my Attorney-in-Fact. 
 
Third parties to whom this Power of Attorney is presented may rely upon 

photostatic or facsimile copies of the original document.  Further, they may rely upon a 
written statement or affidavit of Attorney-in-Fact as to the then current effectiveness of 
this document. 

 
Witness my signature on _____________________________, 2014. 

 
___________________________ residing at   _________________________ 
Witness         City, State 
___________________________ residing at   _________________________ 
Witness        City, State 
 
COMMONWEALTH OF   ) 
          )  SS 
COUNTY OF JEFFERSON  ) 
 

Subscribed, sworn to, and acknowledged before me on 
______________________, 2014, by ______________________________________, 
the Principal, and ________________________ and __________________________, 
known to me to be witnesses whose names are each signed to the foregoing instrument, 
and all these persons being first duly sworn, the Principal declared to me and to the 
witnesses in my presence that the instrument is the Power of Attorney of the Principal 
and that the Principal has willingly signed and that the Principal executed it as a free and 
voluntary act for the purposes therein expressed; and each of the witnesses stated to 
me in the presence and hearing of the Principal, that the witness signed as witness and 
to the best of such witness's knowledge, the Principal was 18 years of age or over, of 
sound mind and under no constraint or undue influence. 

 
My Commission expires: ____________________________________________ 

 
___________________________________ 
Notary Public 
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THIS INSTRUMENT PREPARED BY: 
 
 
_____________________________ 
_____________________________ 
_____________________________ 
_____________________________ 
_____________________________ 
_____________________________ 
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LIVING WILL DIRECTIVE 
 

OF 
 

______________________ 
 
 
My wishes regarding life-prolonging treatment and artificially provided nutrition and 
hydration to be provided to me if I no longer have decisional capacity, have a terminal 
condition, or become permanently unconscious have been indicated by checking and 
initialing the appropriate lines below.  By checking and initialing the appropriate lines, I 
specifically: 
 
Initial         Check  
________    ____ Designate ______________ as my health care surrogate to make 

health care decisions for me in accordance with this directive 
when I no longer have decisional capacity. If 
____________________ refuses   or   is   not   able   to   act   for   
me, I designate ___________________ as my health care 
surrogate. 

 
My surrogate is authorized to receive information in my health 
care records and exchange information with any of my health care 
providers, including information regarding my health history, any 
diagnosis, treatment or prognosis I have or have had, even if such 
includes information relating to sexually transmitted disease, 
acquired immunodeficiency syndrome (AIDS), or human 
immunodeficiency virus (HIV), behavioral or mental health 
services, or treatment for alcohol and drug abuse.  I understand 
that once the above information is disclosed, it may be redisclosed 
by my health care surrogate and the information may not be 
protected by federal privacy laws or regulations.  I understand 
authorizing the use of disclosure of this information identified is 
voluntary and may be revoked in writing to the healthcare 
professional.  I understand that the revocation of this authorization 
will not affect the release of information prior to or in reliance on 
this document made before the provider was aware of my 
revocation of it.  This authorization is made pursuant to the Health 
Insurance Portability and Accountability Act (HIPAA) Privacy 
Regulations, 45 CFR §164.508, as may be amended from time to 
time. 

 
ANY PRIOR DESIGNATION UNDER THE KENTUCKY LIVING WILL DIRECTIVE ACT 
IS REVOKED. 

 
If I do not designate a surrogate, the following are my directions to my attending 

physician.  If I have designated a surrogate, my surrogate shall comply with my wishes 
as indicated below: 
 
________    ____ I direct that treatment be withheld or withdrawn, and that I be 

permitted to die naturally with only the administration of 
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medication or the performance of any medical treatment deemed 
necessary to alleviate pain. 

 
________    ____ I DO NOT authorize that life-prolonging treatment be withheld or 

withdrawn. 
 
________     ____ I authorize the withholding or withdrawal of artificially provided 

food, water, or other artificially provided nourishment or fluids. 
 
________     ____ I DO NOT authorize the withholding or withdrawal of artificially 

provided food, water, or other artificially provided nourishment or 
fluids. 

 
________     ____ I authorize my surrogate, designated above, to withhold or 

withdraw artificially provided nourishment or fluids, or other 
treatment if the surrogate determines that withholding or 
withdrawing is in my best interest; but I do not mandate that 
withholding or withdrawing. 

 
________    ____ I authorize the giving of all or any part of my body upon death for 

any purpose specified in KRS 311.1929. 
 
________    ____ I DO NOT authorize the giving of all or any part of my body upon 

death.  
 

In the absence of my ability to give directions regarding the use of life-prolonging 
treatment and artificially provided nutrition and hydration, it is my intention that 
this directive shall be honored by my attending physician, my family, and any 
surrogate designated pursuant to this directive as the final expression of my legal 
right to refuse medical or surgical treatment and I accept the consequences of 
the refusal. 
 
If I have been diagnosed as pregnant and that diagnosis is known to my 
attending physician, this directive shall have no force or effect during the course 
of my pregnancy. 

 
I understand the full import of this directive and I am emotionally and mentally 
competent to make this directive. 
 
Signed this ___________ day of __________________, 2010. 

 
___________________________________ 
NAME IN CAPS, Grantor 
Address  
Louisville, KY  Zip  
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COMMONWEALTH OF KENTUCKY  ) 
)  SS: 

COUNTY OF JEFFERSON     ) 
 
Before me, the undersigned authority, came the Grantor who is of sound mind and 
eighteen (18) years of age, or older, and acknowledged that he/she voluntarily dated and 
signed this writing or directed it to be signed and dated as above. 
 
Done this _____ day of  ____________, 20___. 
 

_________________________________________ 
NOTARY PUBLIC, STATE AT LARGE KENTUCKY 

 
My Commission Expires:________________________ 

 
Execution of this document restricts withholding and withdrawing of some 
medical procedures.  Consult Kentucky Revised Statutes or your attorney. 
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SALLY 
IRREVOCABLE FIRST PARTY 

SPECIAL NEEDS TRUST AGREEMENT 
 
 

HARRY, the guardian/parent/grandparent of SALLY, a disabled adult, of 
_________________, Kentucky, hereby enters into this First Party Special Needs Trust 
Agreement, with ______________________________, Trustee; 
_________________________, Successor Trustee; and 
_______________________________, second Successor Trustee. The next Successor 
Trustee will serve following the resignation, incapacity, or death of the acting Trustee.  
All Trustees serving hereunder are referred to as "Trustee".  Headings used in this 
Agreement are included for ease of reference, but are not legally binding. 
 

HARRY, the guardian/parent/grandparent of SALLY, a disabled adult, of 
______________________, Kentucky, hereby enters into this First Party Special Needs 
Trust Agreement, with ______________________________, 
______________________________, and ______________________________, Co-
Trustees; and _________________________, Successor Trustee.  The remaining Co-
Trustee(s), or if none, the next Successor Trustee will serve following the resignation, 
incapacity, or death of a Co-Trustee.  Co-Trustees will be required to ascertain whether 
or not the Co-Trustees are in agreement and all such parties may deal with any Co-
Trustee as if each is possessed of full and complete independent power and authority.  
All Trustees serving hereunder are referred to as "Trustee".  Headings used in this 
Agreement are included for ease of reference, but are not legally binding. 
 

Pursuant to the Order establishing the trust on ___________________, 2013, by 
the ______________________ Court of ________________________, Kentucky, 
HARRY hereby enters into this First Party Special Needs Trust Agreement for the 
benefit of SALLY with ________________________, Trustee; 
________________________, Successor Trustee; and 
_____________________________, second Successor Trustee.  The next Successor 
Trustee will serve following the resignation, incapacity, or death of the acting Trustee.  
All Trustees serving hereunder are referred to as "Trustee".  Headings used in this 
Agreement are included for ease of reference, but are not legally binding. 
 

ARTICLE 1 
 

Definitions 
 

1.1 Trust Beneficiary. SALLY is referred to as "SALLY" or in the first person. 
 
1.2 Funding. SALLY will deliver (or have made payable) to Trustee, in trust, the 
property described in Schedule "A" attached hereto and Trustee agrees to administer 
and distribute all of such property (together with all additions and reinvestments) as the 
principal of a separate trust in accordance with the terms and conditions set forth herein. 
 
1.3 State Government Agencies. All references to state government agencies will be 
to those of the Commonwealth of Kentucky or any other state which may provide such 
benefits to or for the benefit of SALLY.  
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1.4 Qualified Trustee. The term "Qualified Trustee" means only a Trustee named as 
such herein, an individual (other than SALLY) related to SALLY by blood or marriage 
(within the third degree of consanguinity) age ____ or older at the date of appointment, a 
non-profit organization eligible to serve as a trustee under 42 U.S.C. §1396p(d)(4)(c), or 
a trust company or bank having trust powers.  Any designation of a corporate trustee will 
include its corporate successors. 
 

ARTICLE 2 
 

Trust Is Irrevocable 
 
2.1 Irrevocability. The Agreement is irrevocable, however, Trustee may petition the 
court having jurisdiction over such matters at any time it is deemed necessary to ensure 
that the trust complies with the laws dealing with qualification for means-tested benefits 
(as specifically and generally described herein).  In addition, Trustee may petition the 
probate or disability court to add flexibility to the trust in order to accomplish the purpose 
of providing for SALLY's complete care, without sacrificing governmental benefits for 
which SALLY would otherwise be eligible to receive, as also specifically and generally 
described herein. 
 

ARTICLE 3 
 

Overall Intent of Trust 
 
3.1 SALLY suffers from disabilities, as defined under section 1614(a)(3) of the Social 
Security Act. This trust is established in order to facilitate SALLY's current or future 
financial eligibility for Supplemental Security Income (SSI) and Medicaid under the 
provisions of section 1917(d)(4)(a) of the Social Security Act, section 13611 of the 
Omnibus Budget Reconciliation Act of 1993 (42 U.S.C. §1396p(d)(4)(A)), and section 
205 of the Foster Care Independence Act of 1999 (42 U.S.C. §1382(b)), and other 
applicable programs available under state, federal or local law ("Means-Tested 
Benefits").  It is important that SALLY be eligible for these programs, if necessary, to 
maintain a level of human dignity and humane care.  If this trust were to be invaded by 
creditors, subjected to any liens or encumbrances, or cause public benefits to be 
terminated, it is likely that the trust principal would be depleted prior to SALLY's death, 
especially considering the substantial expense of providing care and services for a 
disabled person.  In this event, there would be no supplemental fund for emergencies, 
necessary programs, and SALLY's care.  Therefore, the provisions provided herein 
should be interpreted in light of these concerns and stated intent.  Any provisions of this 
Agreement which are deemed to be inconsistent or contrary to the intent of the above 
referenced federal laws will be deemed to be void and of no further force or effect.  All 
interpretations and actions taken by Trustee pursuant to this Agreement will be done 
with the purpose of creating, establishing, maintaining or expanding SALLY's eligibility 
for SSI, Medicaid, Means-Tested Benefits, or other benefits.  In the event this 
Agreement is deemed to be non-compliant under the Kentucky (or any other relevant 
state's) Medicaid program, or federal law relating to eligibility for SSI, Means-Tested 
Benefits, or other benefits, Trustee, in Trustee's sole discretion, may amend the 
Agreement to effectuate its purpose and prevent SALLY from being denied such 
benefits. 
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ARTICLE 4 
 

Special Needs Trust During SALLY's Lifetime 
 
4.1 Trustee's Sole and Absolute Discretion. During SALLY's lifetime, Trustee may, in 
Trustee's sole and absolute discretion, make distributions of net income and principal to 
or for the benefit of SALLY's special needs (a/k/a supplemental needs).  In authorizing 
discretionary distributions from the trust, it is the intention that the trust only provide for 
SALLY's extra and supplemental care, maintenance, and support in addition to and over 
and above the benefits SALLY may otherwise be receiving, or may receive in the future, 
from any local, state or federal government, or from other private agencies, any of which 
provide services or benefits to developmentally disabled, incapacitated or other disabled 
persons.  The ultimate goal of this trust, however, is to ensure SALLY's good health, 
safety and welfare.  Consequently, Trustee will suffer no liability of any kind if Trustee 
makes a distribution that causes the loss or reduction of benefits if Trustee determines 
that such distribution is in SALLY's best interest.  Undistributed income will be added to 
principal. 
 
4.2 Availability of Government Benefits. Public assistance benefits available to 
SALLY, as well as the existence of any other income or financial resources, will be taken 
into account by Trustee in the exercise of the discretion granted to Trustee under this 
Article.  Further, Trustee will take into consideration the applicable resource and income 
limitations of any public assistance programs for which SALLY is eligible when 
determining whether to make any discretionary distributions under this Article, as well as 
SALLY'S desire to continue receiving Means-Tested Benefits. 
 
4.3 SALLY's Supplemental Needs and Application for Government Benefits or 
Programs. Trustee or SALLY's conservator or guardian (if any) may (but is not required 
to) seek support and maintenance for SALLY from all available public resources, 
including (but not limited to) the SSI program, the State Supplementary Payment (SSP) 
program, the Old-Age, Survivors and Disability Insurance (OASDI) program, the 
Medicaid program and any additional, similar or successor Means-Tested (or other) 
Benefits  program.  Trustee is not licensed or skilled in the field of social services.  
Therefore, Trustee may seek the counsel and assistance of SALLY's guardian or 
conservator, if any, and any state, local or private agencies that assist the handicapped 
or mentally disabled.  Trustee may use these resources to aid the conservator or 
guardian, as appropriate, in identifying programs that may be of social, financial, 
developmental or other assistance to SALLY. Trustee or SALLY's conservator or 
guardian (if any) may initiate any action necessary to render SALLY eligible for any 
private or governmental program or benefit, and to initiate administrative or judicial 
proceedings, or both, for the purpose of determining or maintaining eligibility.  Trustee 
will not be liable to SALLY or any other beneficiary of the trust so long as Trustee acts 
reasonably and in good faith.  For example, Trustee will not be liable for failure to identify 
each program or resource that might be available to SALLY because of SALLY's 
disabilities.  All costs relating hereto, including reasonable attorney fees, will be charged 
to the trust. 
 
4.4 Authority to Defend the Trust. If Trustee is requested by any health insurance or 
healthcare provider or governmental department or agency to release income or 
principal of the trust to or on behalf of SALLY to pay for equipment, medication or 
services that other organizations or agencies are authorized to provide, or in the event 
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Trustee is requested by any health insurance or healthcare provider or governmental 
department or agency administering such benefits to petition the court or any other 
administrative agency for the release of trust income or principal for this purpose, 
Trustee may deny such request and is authorized to take whatever administrative or 
judicial steps Trustee deems necessary to protect SALLY's eligibility for public benefits, 
including obtaining instructions from a court of competent jurisdiction stating that neither 
the trust principal nor income are available to SALLY for such eligibility purposes.  Any 
expenses incurred by the Trustee in carrying out the intent of this paragraph, including 
reasonable attorney's fees and other legal expenses, will be a proper charge to the trust. 
Trustee is authorized to prosecute, settle, defend or otherwise compromise (in whole or 
in part)  any such claim or litigation. 
 
4.5  Necessary Reports.  To the extent required or necessary, Trustee will report to 
the Department for Medicaid Services (the Cabinet for Health and Family Services in 
Kentucky), the Social Security Administration, or any other agency or court of competent 
jurisdiction as required by regulation or court order. 
 

ARTICLE 5 
 

Additions to Trust 
 
5.1 No one other than SALLY (or SALLY's guardian or other personal representative) 
has the right to add additional property to the trust, without Trustee's acceptance.  Any 
additions will become a part of the principal of the trust to be administered and 
distributed in accordance with the terms and conditions herein.  Trustee will accept the 
assets delivered as all of the property the trust is entitled to receive without responsibility 
for the examination of the records of the transferor. 
 

ARTICLE 6 
 

Repayments and Remainder Upon SALLY's Death 
 
6.1 Termination. At SALLY's death, the remaining trust assets will be distributed in 
the following order of priority: 
 

A. Taxes, Etc.  (1) Taxes due from the trust to the state(s) or federal 
government arising because of SALLY's death and (2) reasonable fees for 
administration of the trust such as an accounting of the trust to a court, completion and 
filing of documents, or other required actions associated with the termination and 
wrapping up of the trust (in accordance with Social Security's Program Operations 
Manual System ("POMS") section SI 01120.203(3)(a) SI 01120.199 and/or SI 
01120.200); then 

 
B. Government Benefit Payback. The Commonwealth of Kentucky (or any 

other state or country that is legally entitled to repayment for Means-Tested Benefits 
advanced to or for the benefit of SALLY) will be paid up to an amount equal to the total 
medical assistance so paid by Medicaid (or any similar program requiring repayment at 
death or lack of disability), to the extent such medical assistance has not already been 
reimbursed from any other source.  If SALLY receives benefits from more than one 
state, and the funds remaining in the trust are not sufficient to pay back each state for 
the total of such medical assistance, the funds remaining in the trust will be distributed to 



85 

 

each state based on the state's proportionate share of the total amount of Medicaid 
benefits paid by all of the states (in accordance with POMS section SI 01120.199); then 

 
C. Medicare Secondary Payer. Any funds required to be paid to the U.S. 

government in order to "protect Medicare's interests," as provided by 42 U.S.C. §1395y, 
and the regulations and policy memoranda applicable to and interpreting the same. 
 
6.2  Division of Remaining Assets. Any funds remaining will be distributed as follows:   
 

A. Special Power of Appointment. SALLY may appoint, by specific reference 
to this power in SALLY's Will, part or all of the assets of this portion of the trust among 
any person or entity  (but in all instances excluding SALLY, SALLY's estate, SALLY's 
creditors, and the creditors of SALLY's estate) in such proportions and in such manner, 
outright or in trust or otherwise, as SALLY determines.  Regardless of other provisions to 
the contrary, SALLY may relinquish this power in whole or in part, at any time by written 
notice to Trustee.  Assets not disposed of by a power of appointment will be known as 
the remaining trust assets.   

 
B. Distribution of Remaining Assets. The remaining trust assets will be 

distributed in fee and per stirpes to SALLY's then living descendants; but if none, then as 
provided for in Kentucky Revised Statutes section 391.010. 
 

ARTICLE 7 
 

Powers of Trustee 
 
7.1 In addition to the powers given by the laws of the jurisdiction where this trust is 
administered, as they may be amended from time to time, I give Trustee the following 
specific powers.  However, a Trustee will not possess any power given in this instrument 
the exercise of which would result in the discharge of any legal obligation of Trustee.  
Trustee who is also a beneficiary will not be deemed to have a conflict of interest merely 
on such account.  I request that no surety be required on the bond of Trustee: 
 

A. Original Assets.  To retain, without liability for loss or depreciation, original 
assets received from any source, although such assets may not be of the character 
prescribed by law for the investment of trust assets and even though said assets 
represent the total property of the trust. 

 
B. Sale.  To sell real or personal property, publicly or privately, without a 

court order and upon such conditions, including credit, as Trustee determines. 
 
C. Investments.  To exercise discretion as to diversification and not be 

required to reduce any concentrated holdings merely because of such concentration.  
Trustee may purchase, invest and reinvest in stocks and bonds of domestic and foreign 
corporations and governments, mortgages, real property, interests in common trust 
funds and mutual funds (including those managed by Trustee or an affiliate of Trustee 
wherever located), or assets of any kind or nature without diversification, although such 
assets may not be of the character prescribed by law for the investment of trust assets, 
and to hold cash if deemed advisable; to purchase assets at fair market value from, and 
to make loans upon reasonable terms to a beneficiary hereunder, my estate or any trust 
created by me; to purchase and sell option contracts which give Trustee or another the 
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option to buy or sell, at some future time, any stock or security of any company; to 
register trust assets in nominee name or to hold them in bearer form; and to deposit trust 
funds in accounts of Trustee's banking division that bear a reasonable rate of interest.  
Trustee is specifically relieved from any requirements, legal or otherwise, as to the 
percentage of trust assets to be invested in fixed income securities, and may maintain 
the trust assets wholly invested in common stocks.  Trustee will not invest in non-income 
producing assets if to do so would result in adverse tax consequences to the trust or any 
beneficiary thereof. 
 

D. Division and Distribution.  Unless otherwise specifically provided herein, 
when dividing the principal of a trust, to make such division in money or in kind or partly 
in both, and to allocate different kinds or disproportionate shares of property or undivided 
interests in property among the beneficiaries, and to do so without regard to the income 
tax basis of specific property allocated to any beneficiary (including any trust) and 
without making pro rata distributions of specific assets.  To determine the value of such 
property, and to exercise all powers herein conferred until all assets have been fully 
distributed.  Further, to distribute in fee to any beneficiary assets that would otherwise be 
distributed to a trustee if the trustee certifies in writing that the trustee would distribute 
the assets immediately to such beneficiary.   

 
E. Payments of Income and Principal.  To pay income or principal during the 

minority or incapacity of any beneficiary to whom income is directed to be paid or for 
whose benefit income and principal may be distributed in any of the following ways:  (1) 
directly to a beneficiary, (2) to the guardian of a beneficiary, (3) to a relative of a 
beneficiary, (4) to a custodian under a Uniform Transfers (or Gifts) to Minors Act, or (5) 
by expending the same directly for the benefit of a beneficiary.  Trustee will not be 
obligated to see to the application of the funds so paid and the receipt of such person 
will be full acquittance to Trustee.    

 
F. Resignation or Death of Trustee.  To resign at any time by giving written 

notice specifying the effective date of resignation to those specified in the following 
order:  (1) to a Co-Trustee, or if none, (2) to a successor Trustee if one is named herein 
or has otherwise been selected, or if none, (3) to me, or if I am deceased or 
incapacitated, (4) to the Advisor if then active, or if not, (5) to the then current income 
beneficiary(ies) of the trust in the oldest generation.  If a Co-Trustee resigns, the 
remaining Co-Trustee(s) will either serve alone or, if required, a successor will be 
appointed as provided herein.  Whenever a successor Trustee needs to be appointed, 
the one or ones receiving notice will, by majority vote, appoint a Qualified Trustee(s) as 
successor Trustee.  These provisions also apply upon the death of Trustee.  Any 
successor Trustee will accept, without examination or review, the accounts rendered and 
the property delivered by a preceding Trustee, will not succeed to liability of any former 
Trustee, and will have all the powers and discretion of the preceding Trustee. 
 

G. Agents.  To employ attorneys, appraisers, accountants, investment 
advisors, and other agents or advisors to assist Trustee, and to act without independent 
investigation upon their recommendations, and instead of acting personally, to employ 
one or more agents to perform any act of administration, whether discretionary or not. 

 
H. Legal Obligations.  A successor Trustee may make no payments of 

income or principal to or for the benefit of any beneficiary hereunder if to do so would 
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satisfy a legal obligation of another and such other person has the ability by the terms of 
this Agreement to remove Trustee. 
 

I. Insurance Policies.  To apply for, receive by gift, purchase, or acquire by 
any other manner, any policy of insurance on my life or the life of any beneficiary hereof, 
pay any premiums, maintain, exchange, cancel, pledge, sell, or transfer any such policy; 
exercise all rights, options or privileges thereunder, and collect all benefits under or by 
virtue of such insurance policies.  To split-dollar and minimum deposit any insurance 
policies owned by the trust.  Trustee has no duty to institute or maintain any litigation to 
enforce the payment of any life insurance policy unless Trustee is indemnified to 
Trustee's satisfaction against all liability and expense arising on account of such 
litigation.  If Trustee is not so indemnified, all rights under the life insurance policy in 
question will be assigned to those persons whom Trustee considers the proper 
beneficiaries.  Trustee is authorized to compromise claims concerning any policies and 
the decision of Trustee will be binding upon all persons.  An insurer will be discharged of 
all liability upon payment of the proceeds of any policy to Trustee. 

 
J. Qualified Disclaimer.  To make a qualified disclaimer, as defined by 

section 2518 of the Code, with regard to any assets to which a trust would otherwise be 
entitled or of any power Trustee has with respect to a trust. 

 
K. Allocation of Basis Increase.  To determine which assets will receive 

basis increases pursuant to section 1022(b) and (c) of the Code and the amount of such 
increases and to make such determinations without regard to any duty of impartiality as 
between different beneficiaries. 

 
L. Conservation Easement.  To impose, or consent to my personal 

representative's imposition of, a conservation easement on real estate no later than the 
date on which the federal estate tax return for my estate would be due, including any 
extensions. 

 
M. Trust Accounting.  To treat as principal all dividends payable in stock of 

the declaring company, all dividends in liquidation, and all rights issued on any 
securities; and to treat as income all other dividends received.  Receipts from any 
Retirement Plan which are received or paid in installments or as annuities will be 
principal, except to the extent of income earned inside the Retirement Plan after my 
death (with such internal income determined using traditional principles of income and 
principal as if the assets of the Retirement Plan were owned directly by the trust).  All 
other income in respect of a decedent, as defined in Section 691 of the Code, will be 
treated as principal, except that Trustee will first allocate any such income in respect of 
decedent to charitable gifts qualifying for the charitable deduction under the federal 
estate and income tax laws.  Trustee will make no compensating adjustments between 
any trusts created herein or the beneficiaries thereof because of the provisions of this 
paragraph or because of any elections made by my personal representative.  
Notwithstanding the foregoing, a corporate trustee of any trust not described in section 
664, 2056, or 2056A of the Code (or any successor provision) may allocate receipts and 
disbursements between income and principal as Trustee determines regardless of 
applicable state law. 
 

N. Commingling Assets.  To hold property in one or more consolidated funds 
in which separate trusts have undivided interests. 
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O. Administer Real Property.  To lease, mortgage (including to Trustee in an 
individual capacity), repair and improve, and take any steps Trustee deems prudent with 
regard to real property, to subdivide real estate, and to dedicate same to public use, and 
to grant easements (other than conservation easements) as Trustee deems proper.  Any 
lease made by Trustee will be binding for the full period of the lease even if it extends 
beyond the termination of the trust. 

 
P. Voting.  To vote shares of stock in person or by proxy, with or without 

power of substitution. 
 
Q. Business Interests.  To retain and continue to operate any business 

interest for such period as Trustee deems advisable and in this connection to determine 
the manner and extent of Trustee's active participation in the operation of said business, 
including services as an officer, director, manager, or similar capacity; to incorporate, 
recapitalize, or otherwise change the capital structure of any business, and to sell or 
liquidate all or part of said business at such time and price and upon such terms and 
conditions as Trustee deems advisable and in this connection a sale may be made 
(pursuant to an agreement entered into by me during my lifetime or otherwise) to a 
partner, officer, employee, or beneficiary hereunder.  I am aware that certain risks are 
inherent in the operation of any business and, therefore, except for bad faith or willful 
misconduct, no Trustee will be liable for any loss resulting from the retention and 
operation of any business. 

 
R. Borrowing.  To borrow money from any source, including from Trustee in 

an individual capacity, for any purpose connected with the protection or enhancement of 
the trust or to carry out any of the provisions of the trust, and as security, to mortgage or 
pledge any asset of the trust upon such conditions as Trustee deems proper.  A lender 
may only look to trust assets for repayment of any loan, and no Trustee or beneficiary 
will be liable personally if trust assets are insufficient to repay any loan so made. 

 
S. Termination of Small Trusts.  A corporate Trustee may terminate any trust 

when the fee generated is less than Trustee's minimum annual or base fee, and at such 
time distribute the assets in fee to the then current income beneficiaries in the same 
proportion as trust income is being distributed to them, or if it has discretion to distribute 
income, then the assets will be distributed equally to the then current income 
beneficiaries in the oldest generation. 
 

T. Expenses.  To charge administration expenses to income or principal.  
Any expense incurred by Trustee in safeguarding or in delivering trust assets, or in 
selling trust assets and then delivering the proceeds thereof, will be treated as an 
administration expense. 

 
U. Merger or Division.  To merge the assets of any trust with those of any 

other trust with similar provisions so as to allow Trustee to hold the assets of all of such 
trusts as one single trust, and to divide a single trust, before or after funding, into two or 
more separate trusts to be held upon identical terms. 

 
V. Substitute Trustees.  To appoint an individual or trust company or bank 

having trust powers to serve as Substitute Trustee for any assets of which the then 
acting Trustee is unable to take title, or of which the then acting Trustee deems it 
impractical to hold title, and to designate the terms and conditions under which such 
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Substitute Trustee will act.  During such time the Substitute Trustee is acting, Trustee 
will be deemed to have resigned as Trustee as to such property and will incur no liability 
for any acts or omissions of the Substitute Trustee. 
 

W. Environmental Issues.  To set aside as a separate trust any interest in an 
asset because Trustee reasonably believes that such asset may cause potential liability 
under any federal, state, or local environmental law; and, notwithstanding anything 
herein to the contrary, to resign as Trustee of such separate trust, in favor of a Substitute 
Trustee or otherwise, upon such terms and conditions as Trustee determines.  Trustee 
will not be liable for any loss or depreciation in value as a result of Trustee retaining an 
asset upon which there is later discovered to be materials requiring remedial action 
pursuant to federal, state, or local environmental law, unless Trustee has contributed to 
the loss or depreciation in value through actions taken, or not taken, in bad faith.  
Further, notwithstanding anything herein to the contrary, Trustee may withhold a 
distribution to a beneficiary until the beneficiary agrees in writing to indemnify Trustee 
against any claims filed against Trustee as an "owner" or "operator" under the 
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 
amended, or any similar legislation.  Trustee may take all actions, including expending 
trust income and principal, Trustee reasonably believes will minimize Trustee's liability 
and the liability of the trust and the trust's beneficiaries under any federal, state, or local 
environmental laws. 

 
X. Situs.  To remove all or part of the assets of a trust, or to change the situs 

of administration of a trust, from one jurisdiction to another, and to change, by an 
instrument filed with a trust's records, the jurisdiction whose law applies to such trust, 
except that Trustee may not make any such change if it alters any beneficial interest 
under a trust. 

 
Y. Generation-Skipping Transfer Provisions.  Regardless of other provisions 

herein to the contrary, whenever a trust would have an inclusion ratio of other than zero, 
after any intended allocation to the trust of generation skipping tax ("GST") exemption, 
due to an allocation or addition of assets to the trust, then, prior to such allocation or 
addition (and any intended application of GST exemption), Trustee will divide the trust 
(and/or the assets to be allocated or added to it) on a fractional basis based on the fair 
market value of the trust on the date of division into two separate parts, each to be 
administered as a separate trust upon terms identical with those of the original trust.  
One separate trust (after any intended allocation of GST exemption) will have an 
inclusion ratio of zero (the "GST Exempt Trust") and the other separate trust will have an 
inclusion ratio of more than zero (the "GST Non-Exempt Trust").  The GST Exempt Trust 
and GST Non-Exempt Trust created from an original trust will be referred to as "related 
trusts."  In addition, and regardless of other provisions herein to the contrary, Trustee will 
have authority to:  (1) make distributions of income and principal from related trusts, 
including upon the termination of related trusts, from a GST Exempt Trust to skip 
persons and from a GST Non-Exempt Trust to non-skip persons, so as to maximize the 
total assets from the related trusts which the beneficiaries of the related trusts eventually 
will receive after payment of all applicable transfer taxes; and (2) pay federal and state 
transfer taxes payable from or on account of one or both of the related trusts from a GST 
Non-Exempt Trust to the extent possible.  The definitions of "inclusion ratio," "GST 
exemption," "skip persons," and "non-skip persons" will be those set forth for such terms 
by Chapter 13 of the Code. 
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Z. S Corporation Provisions.  Regardless of any provisions in this 
Agreement to the contrary, if any equity interest in any business entity (hereinafter 
simply referred to as "stock"): (1) which has in force an election to be treated as an S 
corporation pursuant to section 1361 of the Code; or (2) for which such an election is 
made while such stock is held by Trustee, would otherwise be held in any trust 
administered hereunder: (i) all of which is not treated as owned by me for federal income 
tax purposes, or for which Trustee has not made a valid election to be treated as an 
Electing Small Business Trust ("ESBT"), pursuant to section 1361(e) of the Code, that is 
then in effect; and (ii) which would not qualify to be treated, pursuant to section 1361(d) 
of the Code, as a Qualified Subchapter S Trust ("QSST"), then such stock will not be 
held in such trust, but instead will be held in a separate trust with provisions identical to 
those of such trust, except as provided below.  It is my intention that such separate trust 
qualify to be treated as a QSST.  Any such separate trust will have provisions identical to 
the trust in which such stock would otherwise be held, except that: (1) all of the income 
of such trust (within the meaning of section 643(b) of the Code) will be distributed to the 
beneficiary of such trust (who will be called the "current income beneficiary" of the trust) 
at least annually; (2) no principal distributions may be made to, or for the benefit of, any 
person other than the current income beneficiary during the life of the current income 
beneficiary; (3) during the life of the current income beneficiary, no one will have any 
power to appoint any portion of the trust property to anyone other than the current 
income beneficiary; (4) the remarriage of the current income beneficiary will not result in 
any termination of the current income beneficiary's rights to receive trust income as 
defined above; (5) a single trust for multiple income beneficiaries in the same generation 
will be divided into separate shares, each of which will have only one current income 
beneficiary; and (6) if any other requirements are imposed on a trust by section 1361(d) 
of the Code in order to make such trust eligible for treatment as a QSST, such separate 
trust will meet those requirements.  A trust, prior to the separation provided for in the first 
paragraph of this Article, may have beneficiaries in multiple generations as potential 
current recipients of income and/or principal.  In such case, the "current income 
beneficiary" of the separate trust will be the beneficiary in the oldest generation.  In 
addition, Trustee may make any elections or give any consents which are required to 
achieve or maintain S corporation status for stock held in any trust administered herein. 
 

AA. General.  Trustee has the same powers, authority, and discretion in the 
management of the trust as I have in the management and control of my personal estate 
subject to any limitations contained herein, and to make any tax elections allowed under 
applicable law.  In addition, Trustee may, for any reason, change the name of any non-
charitable trust administered hereunder.  Whenever there are Co-Trustees, any Co-
Trustee may delegate ministerial powers (such as to sign checks and other instruments 
and documents) to other Co-Trustee(s).  Trustee may continue to exercise any powers 
and any discretion hereunder for a reasonable period after the termination of any trust.  
Provided, however, that after a trust terminates or Trustee is removed, Trustee will 
receive no compensation, will promptly distribute the remaining trust assets, and may 
not impose any condition (including, without limitation, filing a settlement or accounting 
or requiring a beneficiary to execute a release or indemnification) before doing so.  At 
Trustee's own expense Trustee may file a settlement or accounting so long as such 
does not materially delay or impede the transfer of the remaining trust assets. 
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DRAFTER: REVIEW TO MAKE SURE THIS IS WHAT YOU WANT 
 

ARTICLE 8 
 

Change in Trustee 
 
8.1 Authority to Remove Trustee. SALLY's conservator, or if none, her guardian, or if 
none, her attorney-in-fact (hereinafter referred to simply as "Guardian"), if any (or a 
majority of them if more than one), or if none then a court of competent jurisdiction, has 
the continuing right, by giving notice to the then acting Trustee: to remove such Trustee; 
to replace such Trustee or any successor Trustee with a Qualified Trustee; or appoint a 
successor Qualified Trustee to begin serving at a designated time or event.  Further, 
such person is authorized to enter into agreements with a corporate Successor Trustee 
regarding the management of trust assets which the Successor Trustee requires of 
similar trusts prior to agreeing to serve as Trustee. Any duly appointed guardian or 
attorney is subject to a fiduciary duty with regard to the beneficiary on whose behalf such 
individual is acting, regardless of whether such individual is also a beneficiary 
hereunder.  
 
DRAFTER: REVISE APPROPRIATELY IF USED IN CONJUNCTION WITH 

ARTICLE 8 (CHANGE OF TRUSTEE)  
 

ARTICLE 9 
 

Advisory Committee 
 
9.1 SALLY's Conservator, or if none then her Guardian, or if none then 
_________________________________, ___________________________________, 
and ___________________________________ are appointed as the initial Advisory 
Committee ("Advisor") to Trustee.  No Advisor will be deemed to have accepted such 
position until the Advisor gives written notice of acceptance to the then acting Trustee.  
Notwithstanding anything herein to the contrary, Trustee will be subject to the powers 
and authority of Advisor as hereinafter set forth. 
 

A. Powers.  Advisor has the following powers and authority: 
 

(A.1) Investment Policy.  To advise Trustee; to approve or disapprove 
any investment recommendation made by Trustee; to direct Trustee with respect to 
general investment policy; to initiate action, and to direct Trustee concerning important 
matters pertaining to investments of any trust established hereunder, including, but not 
limited to, the borrowing of money, the lease, sale, investment, and reinvestment of any 
trust assets, the making of tax elections applicable to a trust, and the voting of stock, 
partnership units and membership interests. 

 
(A.2) Distribution Direction.  To approve, disapprove, or direct 

discretionary payments or accumulations of income or encroachments upon the principal 
of any trust established hereunder, subject to the standards herein set forth. 

 
(A.3) Change Trustee.  To replace the then acting Trustee, or any 

successor Trustee, at any time and from time to time by giving notice to the then acting 
Trustee, with a Qualified Trustee(s).  If Advisor is not in existence, the current income 
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beneficiary in the oldest generation (or a majority of them if more than one) of each 
separate trust has the continuing right, by giving written notice to the then acting 
Trustee, to replace such Trustee or any successor Trustee with a Qualified Trustee(s).  
The duly appointed guardian of a minor or adult incapacitated beneficiary will act on 
behalf of such beneficiary.  If there is no such guardian, then (1) with respect to a minor 
beneficiary, the parent who is my relative by blood or adoption may exercise the power 
or if such parent is deceased or incapacitated then the other parent may exercise the 
power; and (2) with respect to an adult incapacitated beneficiary, the attorney in fact may 
exercise the power.  Notwithstanding anything herein to the contrary, a beneficiary 
acting pursuant to this paragraph other than as an Advisor on such beneficiary's own 
behalf is not subject to a fiduciary duty; but any duly appointed guardian, parent of a 
minor child, or attorney in fact acting on behalf of a beneficiary is subject to a fiduciary 
duty with regard to the beneficiary on whose behalf such individual is acting, regardless 
of whether such individual is also a beneficiary hereunder. 
 

(A.4) Appoint Investment Advisor.  To appoint an Investment Advisor to 
advise and direct Trustee regarding the investment of trust assets.  Advisor may remove 
the Investment Advisor at any time and appoint a successor Investment Advisor.  Any 
such Investment Advisor will be registered with the Securities Exchange Commission 
under the Investment Advisors Act of 1940, as amended.  In the event that no successor 
is appointed, or the Investment Advisor fails to serve as such, then Trustee will again 
become responsible for the investment of trust assets (subject to any authority reserved 
to Advisor).  Advisor will determine the amount of the Investment Advisor's fee, and 
inform Trustee of the fee determination, and the fee will be payable from the trust as an 
administration expense.  Trustee will be relieved from liability resulting from actions 
taken pursuant to the directions of the Investment Advisor.  During the period an 
Investment Advisor is acting hereunder, Trustee will act as a custodial trustee 
concerning the trust property, and will have no duty to supervise investments made or to 
make investment recommendations. 

 
(A.5) Life Insurance Policies.  To advise and direct Trustee with regard 

to all decisions pertaining to any life insurance policies which may become or are assets 
of any trust administered hereunder.  Such power and authority extends to, but is not 
limited to:  the selection of an insurance carrier or carriers; the selection of the type of life 
insurance; the method of paying premiums; the election to purchase riders to life 
insurance policies; the decision to make changes in existing policies (such as, but again 
not limited to, canceling a policy, borrowing cash values, applying for extended term 
insurance, opting for reduced paid-up insurance, or exchanging a policy for a 
replacement policy).  Trustee has no duty regarding such policies except to follow the 
directions of Advisor. 

 
(A.6) Negotiate with Trustees.  To enter into agreements with a 

Successor Trustee regarding the management of the trust assets which the Successor 
Trustee requires of similar trusts prior to agreeing to serve as Trustee. 
 

(A.7) Business Interests.  To direct Trustee with regard to all important 
decisions regarding an incorporated or unincorporated business entity, including, but not 
limited to, any corporation, partnership, limited liability company, joint venture, business 
trust, or sole proprietorship ("closely held business") in which any trust owns an interest, 
including, but not limited to: the retention or sale of such closely held business interest; 
the management, lease, sale, exchange, investment, and reinvestment of the assets of 
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such closely held business; lending to or borrowing from the closely held business or 
using it as collateral; the making of tax elections; the voting of stock, partnership units, 
and membership interests; and generally, to approve or disapprove any 
recommendation made by Trustee regarding such closely held business. 
 

B. Acts of Advisor.  Unless otherwise provided herein, Advisor will act 
through a majority of its membership.  Any action taken by Advisor respecting any matter 
within its powers and authority will be communicated in writing to Trustee and Trustee 
will be conclusively bound thereby.  If Trustee communicates in writing a proposed 
action to Advisor and it does not direct Trustee within 15 days, Trustee may take the 
proposed action without the necessity of further communication. 

 
C. Successor Members.  Unless otherwise provided herein, Advisor with 

respect to a trust established herein will be self-perpetuating for the duration of such 
trust.  Successor members to those named or designated herein and additional 
members may be appointed by Advisor to serve when appointed, upon the occurrence 
of a future event, or on a specified date.  If a successor member has not previously been 
appointed or designated when a member ceases to act then the remaining member or 
members may appoint a successor and Advisor will continue in this manner to 
perpetuate itself during the continuation of any trust established hereunder.  A member 
of Advisor ceases to act when the member dies, resigns, becomes incapacitated, or fails 
to act for a period of 180 days. Advisor will inform Trustee of any successor member.  
No successor member will succeed to the liability of any former or currently serving 
members.  If the situation ever occurs where there are no duly appointed and acting 
members of Advisor, Trustee will act alone for the duration of a trust or until Advisor 
again becomes active.  In the alternative, Trustee may appoint a member or members of 
the Advisory Committee which will function with the same powers and authority as 
otherwise provided herein. 

 
D. Compensation of Advisor.  Trustee may pay members of Advisor 

reasonable compensation as may be agreed upon between Advisor and Trustee.  Any 
compensation paid will be considered a cost of the administration of the trust with 
respect to which Advisor is serving. 
 

E. Advisor Liability.  No member of Advisor will at any time be held liable for 
any action taken or not taken (including any action taken or not taken in exercising a 
business judgment or in making payments to or for the benefit of any beneficiary) or for 
any loss or depreciation of value of any property in any trust created hereby, whether 
due to an error of judgment or otherwise, unless such member of Advisor has acted in 
bad faith.  In the case of the delegation of any discretionary power hereunder, the 
member of Advisor so delegating will not be liable for the acts, omissions, or defaults of 
the agents, servants, or employees to whom the delegation is made.  The member of 
Advisor will be entitled to recover from the trust assets (but only to the extent of the 
assets therein at the time a request for such recovery is made) for any and all losses, 
damages, expenses (including attorney fees), claims, lawsuits, or judgments incurred or 
suffered by such member of Advisor, whether individually or in a fiduciary capacity by 
virtue of, or in any way arising from, any action taken or not taken by, or allegedly taken 
or not taken by such member of Advisor; provided, however, no member of Advisor will 
be entitled to recover any such amount if it is established by a final judgment of a court 
of competent jurisdiction that such person was acting in bad faith at such time. 
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F. Members of Advisor are Fiduciaries.  Members of Advisor will at all times 
act as and have the obligations of fiduciaries.  Nevertheless, family members, persons 
having a financial interest in a trust asset, and professionals rendering services to this 
trust or any of its assets may be members of Advisor.  In that regard, the fact that an 
individual is serving as a member of Advisor will not disqualify such individual from 
serving as a member of the board of directors and/or as an officer of any corporation the 
stock or securities of which are held as part of any trust hereunder, and a member of 
Advisor may vote to cause such individual's election as a director and/or officer to any 
such corporation.  In addition, the fact that an individual holds in a personal capacity any 
interest in a closely held business will not prevent such individual from serving as a 
member of Advisor and will not prevent such individual from participating in decisions 
regarding such closely held business.  Further, with respect to any corporation (whether 
or not closely held) of which any stock or securities are held as part of any trust 
hereunder or any closely held business in which any trust owns an interest, a member of 
Advisor may serve in any capacity with such corporation or closely held business and 
receive reasonable compensation for such services and this authorization will not be 
affected by the fact that such member of Advisor holds in a personal capacity an interest 
in such corporation or closely held business.  Moreover, the fact that an individual is 
serving as a member of Advisor will not prevent such individual from purchasing assets 
from any trust (including, but not limited to, any interest in a closely held business or the 
assets thereof); provided, however, such individual will not participate as a member of 
Advisor in determining whether such sale will be made or the price and terms thereof, 
and if there is no member of Advisor who is not a party to a proposed transaction, 
Trustee will act alone with regard to such transaction. 

 
G. Trustee Liability.  Trustee will incur no liability when acting at the direction 

of Advisor if Advisor is acting within its powers and authority.  Further, no party dealing 
with Trustee has any duty to determine if Trustee is acting at the direction of Advisor. 
 

ARTICLE 10 
 

Certain Retirement Plans 
 
10.1 Distributions From Certain Retirement Plans.  If I designated a trust administered 
under this instrument as the beneficiary of a Retirement Plan then I intended that the 
minimum required distributions ("MRDs") from such Retirement Plan could be taken over 
the life expectancy of the Applicable Beneficiary (defined below) as described in section 
401(a)(9) of the Code and the applicable regulations thereunder.  This paragraph alters 
the provisions of any such trust to effectuate my intent and it will be interpreted 
accordingly.  Trustee may amend this paragraph and the trusts administered under this 
instrument solely to carry out such intent. 
 

A. Definitions.  The "Determination Date" means September 30 of the 
calendar year following the year of my death (or such other applicable date as 
determined by regulation or otherwise).  The term "Applicable Beneficiary" means, with 
respect to a particular trust, the oldest living beneficiary (including remainder 
beneficiaries) from among the group consisting of me and my descendants determined 
as of the Determination Date; provided, however, any beneficiary as of my death who 
dies prior to the Determination Date will be included in determining the oldest beneficiary 
as if alive on the Determination Date. 
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B. Distributions May Be Taken over Beneficiary's Life Expectancy.  
Notwithstanding any other provision of this trust agreement, if any trust hereunder (other 
than a trust described in section 664 of the Code) becomes entitled to receive 
distributions from a Retirement Plan as a result of my death and the beneficiaries of the 
trust do not qualify as designated beneficiaries as of the Determination Date without 
application of this Article, but application of this Article would allow minimum distributions 
from the Retirement Plan to be taken over the life expectancy of the Applicable 
Beneficiary, then distributions from such Retirement Plan will not be held in such original 
trust, but instead will be held in an Accumulation Trust. 

 
C. Trust Provisions Applicable to Certain Retirement Plans.  An 

"Accumulation Trust" will be a separate trust with provisions identical to the original trust 
except that: (1) any individual who is a beneficiary of the original trust born before the 
Applicable Beneficiary will be deemed to have predeceased me; (2) any distribution to 
an entity other than an individual (e.g., a charitable beneficiary) named as a remainder 
beneficiary of the original trust will lapse with the lapsed amount being distributed 
proportionately among the individual remainder beneficiaries; (3) if there are no 
beneficiaries entitled to receive a portion of the trust assets in fee at the termination of 
the trust (after application of the foregoing provisions), then such portion will be 
distributed among my then living heirs at law as determined at the time of such 
termination or, if none, then among my next of kin then living regardless of how remote 
their degree of kinship (subject, in each case, to the rule that any individual who was 
born before the Applicable Beneficiary will be deemed to have predeceased me); and (4) 
any power of appointment will be exercisable only in favor of individuals who were born 
after the Applicable Beneficiary and, in the case of an appointment in further trust, such 
trust must comply with all of the foregoing provisions.  An original trust and any such 
Accumulation Trust created therefrom will be referred to as "related trusts".  Regardless 
of other provisions herein to the contrary, if deemed advisable by Trustee, I desire that 
Trustee: (1) take withdrawals (other than MRDs) from a Retirement Plan held in an 
Accumulation Trust only after exhausting assets in the original trust; and (2) pay wealth 
transfer taxes from or on account of one or both of the related trusts from the original 
trust. 
 

ARTICLE 11 
 

Miscellaneous Provisions 
 
11.1 A. Lack of Capacity.  A person is incapacitated when such person is 
incapable of handling business affairs.  A person will be presumed incapable of handling 
business affairs if such person's then regular physician, or two other physicians, state(s) 
such in writing.  A physician, if acting in good faith, will not be liable for a determination 
under this paragraph. 
  

B. Determination of Trustee or Advisor Capacity.  Any acting Trustee or 
Advisor will be deemed to have resigned as such upon failure to properly authorize a 
health care provider to release health care information relevant to a determination of 
whether such acting Trustee or Advisor is incapacitated on the 30th day following a 
written request to do so by an Authorized Person, provided there is a reasonable basis 
for the request.  An Authorized Person may not make such request of any particular 
Trustee or Advisor more than once every 180 days.  With respect to an acting Trustee, 
an Authorized Person means a Co-Trustee, a named successor Trustee, or an Advisor.  
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With respect to an acting Advisor, an Authorized Person means the acting Trustee, a 
named successor Trustee, or another acting, successor, or future designated Advisor.  
The term health care provider includes any physician, health care professional, dentist, 
health plan, any insurance company, and the Medical Information Bureau, Inc., or other 
health care clearinghouse, that has provided treatment or services to an acting Trustee 
or Advisor.  This provision is intended to provide a mechanism for obtaining health care 
information of any person who is serving as Trustee or Advisor to determine whether 
such person is incapacitated and will be interpreted accordingly. 
  

C. Anti-Spendthrift Provision.  No beneficiary of any trust has any right or 
power to anticipate, pledge, assign, sell, transfer, alienate, or encumber such 
beneficiary's interest in the trust in any way; nor will any such interest in any manner be 
liable for or subject to the debts, liabilities, or obligations of such beneficiary or claims of 
any sort against such beneficiary.  This paragraph will not limit the exercise of any power 
of appointment granted herein.   

  
D. Discretion to Retain Distributions.  If a beneficiary is incapacitated or has 

not attained age 25 when Trustee is directed to distribute to such beneficiary any portion 
of the principal of a trust, or if Trustee determines, in the exercise of reasonable 
discretion taking into consideration the beneficiary's personal and economic 
circumstances (including, but not limited to, such beneficiary's physical, mental, or 
emotional capacity, demonstrated level of fiscal responsibility, and any history of drug or 
alcohol abuse or dependency), that withholding such distribution is in the best interest of 
the beneficiary, Trustee may withhold possession of such distribution or any portion 
thereof during any such period of incapacity, until such beneficiary becomes age 25, or 
until Trustee determines, in the exercise of reasonable discretion again taking into 
consideration the beneficiary's personal and economic circumstances, that such 
distribution would be in the best interest of such beneficiary, whichever is later, at which 
time the remaining assets will be distributed to the beneficiary or the beneficiary's estate 
if the beneficiary dies prior thereto.  In the meantime, Trustee will distribute to or for the 
benefit of the beneficiary as much net income and principal as Trustee deems advisable 
for the beneficiary's health, education (including education beyond the undergraduate 
level), maintenance, and support.  Undistributed income will be added to principal.  
Provided, however, this paragraph will not apply to any trust described in sections 664, 
2056, 2056A of the Code or otherwise to the extent it would cause the loss of a 
charitable or marital deduction, or prevent the beneficiaries of my estate plan from being 
a Designated Beneficiary. 

  
E. Retirement Plan Definitions.  As used in this Agreement, a "Retirement 

Plan" means any qualified retirement plan, account or annuity described in Section 401, 
403, 408, 408A, 457 or similar provision of the Code and any nonqualified annuity or 
plan of deferred compensation.; and a "Deferrable Retirement Plan" means any 
Retirement Plan that is subject to the minimum distribution rules of section 401(a)(9) of 
the Code and the regulations thereunder and which allows distributions over the lifetime 
of a "designated beneficiary" (as defined in the regulations). 
  

F. Special Powers of Appointment.  Any special power of appointment 
granted herein is an exclusive power which may be exercised in favor of one or more 
objects of the power to the exclusion of any others.  If this special power of appointment 
is exercised in further trust, the holder of the power is authorized:  to select a new situs 
for any such trust and to provide that the law of that new situs will govern such trust, to 
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retain or modify the definition of Qualified Trustee, to restrict or grant trust powers, to 
impose spendthrift restrictions and other conditions, to create an Advisory Committee 
and define its powers and duties, to create life or term interests for one or more objects 
of that power, and to grant additional non-general powers of appointment exercisable in 
favor of the objects of any special power of appointment granted herein. 
  

G. Testamentary Powers of Appointment.  With regard to any testamentary 
power of appointment given herein, Trustee will consider any writing which is probated 
as a Will and will not be liable for actions in reliance thereon.  If no writing purporting to 
be a Will by the power holder is probated within three months of such person's death, 
Trustee may presume that no Will exists and Trustee will not be liable for acting under 
such presumption.  However, this provision will not limit an object of any power of 
appointment given herein to pursue any property affected by the exercise of it, 
regardless of the place or time of probate of a Will. 

  
H. No-Contest Clause.  If valid under the laws of the state having jurisdiction 

over the administration of any trust created hereunder, any beneficiary of a trust who 
contests any of the provisions of this Agreement, or elects to take a statutory share of 
my estate, will be deemed to have predeceased me for purposes of this Agreement. 

  
I. Compensation of Trustee.  For services hereunder, Trustee will receive 

compensation in accordance with a regular schedule of fees in effect at the time such 
services are rendered; or if none, Trustee will be entitled to reasonable compensation.  
Provided, however, Trustee will not be entitled to a termination fee but may be 
reimbursed for out of pocket expenses incurred upon termination and may charge an 
additional reasonable fee for services rendered to my estate. 

  
J.  Internal Revenue Code.  All references to "the Code" will be to the 

Internal Revenue Code of 1986, as amended, any subsequent similar federal provision, 
and will include similar provisions of any state law. 

  
K.  Governing Law.  This trust has been accepted by Trustee and will be 

construed and regulated by the laws of Kentucky. 
 
DRAFTER: SELECT ONE OF THE TWO OPTIONS BELOW DEPENDING ON 

WHETHER AN INDIVIDUAL OR THE COURT IS ESTABLISHING THE 
TRUST 

 
IN TESTIMONY WHEREOF, the parties hereto have entered into this 

Agreement as of ________________________, 2014. 
 

OR 
 

[IF BY COURT ORDER THEN] IN TESTIMONY WHEREOF, the Trustee 
has accepted this Agreement, in accordance with the Order entered on 
____________________, 2014 by the ______________Court of 
_____________________. 

___________________________________  
HARRY, Trustee 
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COMMONWEALTH OF KENTUCKY )  
 ) SS:  
COUNTY OF JEFFERSON )  
 

Subscribed, sworn to, and acknowledged before me by HARRY, the 
Trustee, on ______________________, 2014. 
 

My commission expires: _____________________________________. 
 
___________________________________  
Notary Public 
 
 

THIS INSTRUMENT PREPARED BY: 
 
 
_________________________________ 
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SALLY IRREVOCABLE FIRST PARTY SPECIAL NEEDS TRUST 
 

SCHEDULE A 
 
The following property has or will be conveyed to HARRY, Trustee, to be held by 
Trustee in accordance with the provisions of the SALLY Irrevocable First Party Special 
Needs Trust: 
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SALLY Irrevocable First Party Special Needs Trust Agreement 
dated __________, 2014 

 
 
___________ is named Trustee, ___________is named Successor Trustee, and 
__________________ is named second Successor Trustee. 
 
 
______________________, ____________________, and 
________________________ (who will act by ___________________ decision) are 
named Co-Trustees.  If one ceases to act the other(s) will act.  If _________________ 
cease to act _______________________________ is named as Successor Trustee. 
 
 
By Order entered on _____________________, 2014, by the 
________________________ Court of ____________________________, Kentucky, 
this trust is established and ________________ is named Trustee, 
___________________ is named Successor Trustee, and __________________ is 
named second Successor Trustee. 
 
Article 1 contains definitions. 
 
1.4 A Qualified Trustee is defined as a Trustee named as such herein, an individual 

(other than SALLY) related to SALLY by blood or marriage (within the third 
degree of consanguinity) over the age of _______, a non-profit organization 
eligible to serve as Trustee under 42 USC §1396p(d)(4)(c), or a trust company or 
bank. 

 
Article 2 provides the trust is irrevocable. 
 
2.1 The agreement is irrevocable, however, the Trustee may petition the court to 

modify trust provisions to ensure that the trust continues to provide for SALLY's 
care without jeopardizing SALLY's benefits. 

 
Article 3 provides for the overall intent of the trust. 
 
3.1 All actions taken by Trustee pursuant to the agreement will be done with the 

purpose of creating, establishing, maintaining and/or expanding SALLY's 
eligibility for SSI, Medicaid, or other government benefits. 

 
Article 4 discusses the administration of the trust during SALLY's lifetime. 
 
4.1 The Trustee has sole discretion to make distributions of net income and principal 

to or for the benefit of SALLY.  Trust income which is not distributed will 
periodically be added to principal. 

 
4.2 Public assistance benefits available to SALLY, and other available income or 

financial resources available to SALLY will be taken into account by Trustee. 
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4.3 Trustee and SALLY's conservator or guardian may (but are not required) seek 
support and maintenance for SALLY from all available public resources or initiate 
any action necessary to qualify SALLY for any program or benefit. 

 
4.4 Trustee may deny requests for distributions from any health insurance, 

healthcare provider or governmental department or agency and defend, at the 
expense of the trust, any contest of the provisions of the trust. 

 
4.5 Trustee will make necessary reports to appropriate agencies and courts. 
 
Article 5 provides that no one other than SALLY has the right to add additional property 

to the trust without Trustee's approval. 
 
Article 6 provides for the administration of trust assets after SALLY dies. 
 
6.1 The trust will terminate upon SALLY's death and the remaining trust assets will 

be distributed in the following order: 
  

A. Taxes and administrative expenses necessary to finalize the trust; then  
 

B. The Commonwealth of Kentucky (or any other state or county that is 
legally entitled to repayment); then 

 
 C. Any funds required to be paid to Medicare. 
 
6.2   A. SALLY may designate by Will the amount, time, and manner any person 

or entity will receive the trust assets that are not subject to the provisions 
in 6.1.  Amounts not designated will be referred to as the remaining trust 
assets; then 

  
B. The remaining trust assets will be distributed in fee and per stirpes to 

SALLY's then living descendants; but if none, as provided in KRS 
391.010. 

 
Article 7 sets forth the powers of the Trustee. 
 
Article 8 discusses changing the Trustee. 
 
Article 9 creates the Advisory Committee consisting of SALLY's Conservator, or if none 
then her Guardian, or if none then _____________________, 
______________________, and _____________________.  Among the powers of the 
Advisory Committee is the right to advise Trustee with respect to investments, to direct 
Trustee regarding payments of income and principal, to appoint an Investment Advisor, 
to direct Trustee with respect to insurance policies, to enter into agreements with 
Successor Trustees, and to direct Trustee regarding closely held business interests.  
Also, the Advisory Committee will be self-perpetuating. 
 
Article 10 contains provisions to maximize the possibility that distributions from certain 
retirement benefits can be taken over the life expectancy of the oldest beneficiary. 
 
Article 11 contains miscellaneous provisions. 
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11.1  A. A person is incapacitated if such person is incapable of handling business 
affairs. 

 
B. Trustee or Advisor whose mental capacity has been questioned has 30 

days to authorize the release of any necessary medical records or be 
deemed to have resigned. 

  
C. To the extent possible, a beneficiary's creditors are precluded from 

attaching trust assets. 
  
D. If the Trustee is directed to distribute a share of the trust to an 

incapacitated beneficiary or a beneficiary under age 25, or if Trustee 
otherwise determines that such distribution is not in the beneficiary's best 
interest, the Trustee may withhold distribution of this amount, manage it 
for the benefit of the beneficiary, and distribute the remaining assets to 
the beneficiary when the beneficiary regains capacity, turns 25, or when 
Trustee determines doing so is in the beneficiary's best interest.  The 
assets will be distributed to the beneficiary's estate if the beneficiary dies 
prior to the distribution. 
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