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THE PRESENTERS 

Ned B. Pillersdorf 
Pillersdorf, DeRossett & Lane 

124 East Court Street 
Prestonsburg, KY 41653 

Ned Pillersdorf has been a leader in the efforts to help Eric Conn’s former clients. In 
2017, the Kentucky Bar Association gave him its Donated Legal Services Award for this 
work. He also represents a class of former Conn clients in Floyd Circuit Court in a 
malpractice action against Conn.  Ned has been a partner in Pillersdorf, DeRossett & 
Lane since the firm's creation in the 1980s under the name Stumbo, DeRossett & 
Pillersdorf. He came to Kentucky as a public-defender in the early 1980s and has been 
protecting the rights of the underdog ever since. Ned is highly active in the Eastern 
Kentucky community. He helped found the Floyd County Animal Shelter with his wife, 
Janet L. Stumbo. Ned just celebrated his 37th year of being an attorney and over that 
time has been involved in over 400 jury trials. He is the recipient of the 2001 Criminal 
Defense Attorney of the Year from the Kentucky Association of Criminal Defense 
Lawyers. 

Evan B. Smith 
Appalachian Citizens' Law Center 
317 Main Streeet 
Whitesburg, KY 41858 

EVAN BARRET SMITH has been active in challenging Social Security's 
redetermination procedure for former clients of Eric Conn.  He was lead counsel in Amy 
Hicks v. Colvin, which held the process unconstitutional. Mr. Smith has been involved in 
that case's appeal to the Sixth Circuit as well as other related cases.  He is an attorney 
at Appalachian Citizens’ Law Center in Whitesburg, where he represents coal miners 
and their families in black lung and mine safety cases. He also advocates for policy in 
those fields as well as broader issues of economic transition in the Appalachian 
coalfields. Mr. Smith attended law school at the University of Pennsylvania where he 
also received a Master’s in Public Administration. For his undergraduate studies, he 
attended Oberlin College.  After clerking for Judge John M. Rogers on the Court of 
Appeals for the Sixth Circuit, Mr. Smith came to Appalachian Citizens’ Law Center in 
2013 as a Skadden Fellow and has since stayed on as a staff attorney. 
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ERIC C. CONN 2.0: 
ETHICS & PRO BONO OPPORTUNITIES 

Ned B. Pillersdorf and Evan B. Smith 

Eric Conn Fiasco Timeline 

Numerous occasions between 2006 and 2011, Complaint filed on October 11, 2011 

Huntington Social Security Office Whistleblowers, Jennifer Griffith and Sarah 
Caver reported to the Social Security Administration suspicious activity involving 
Social Security Attorney Eric Conn and Judge Daugherty. 

May 19, 2011 

Wall Street Journal article appeared documenting unusual relationship between 
Eric Conn and Judge Daugherty and noted Conn wins 99.7 percent of cases. 

October 6, 2013 

60 Minutes did expose on Conn in which he declined to talk to the 60 Minutes 
reporter. 

October 7, 2013 

United States Senate hearing at which Conn took the 5th Amendment. 

May 19, 2015 

The Social Security Administration sent out 900 surprise notices to former clients 
of Eric Conn who were receiving Social Security Disability Benefits immediately 
suspending their benefits and giving them 10 days to submit medical records for 
possible reinstatement of benefits. 

May 30, 2015 

Class action lawsuit filed in federal court to reinstate benefits. 

June 1, 2015 

LeRoy Burchett committed suicide. 

June 2, 2015 

Melissa Jude committed suicide. 
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June 15, 2015 

Following the filing of the class action lawsuit seeking to reinstate benefits and 
after the intervention of Kentucky Congressman Hal Rogers, the Social Security 
Administration reinstated benefits to the 900 whose benefits were suspended 
one month earlier. 

November 2015 

The first of 1500 redetermination hearings commenced primarily in Prestonsburg, 
Hazard, Kentucky and Huntington, West Virginia. 

April 1, 2016 

Conn was indicted on Social Security fraud charges. 

September 17, 2016 

Seminar at University of Kentucky Law School to train lawyers to do 
redetermination hearings which resulted in an influx of volunteer lawyers. 

March 24, 2017 

Conn pleaded guilty. 

March 31, 2017 

Judge Thapar rules in the case of Amy Hicks, et al v. others that the ongoing 
social security hearings are unconstitutional due to the inability to see or 
challenge evidence. (Judge Danny Reeves and Judge Joe Hood reached 
different conclusions and held that the hearings were constitutional). 

June 1, 2017 

Conn cut off ankle bracelet and escaped. 

December 1, 2017 

Conn recaptured in Honduras. 

March 1, 2018 

Sixth Circuit heard oral argument on consolidated appeals from Judges Thapar, 
Reeves and Hood rulings. 
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OIG Office of the Inspector General 
SOCIAL SECURITY ADMINISTRATION 

MEMORANDUM 

Date: November 6, 2017 

To: Rafael Moya 
Associate Commissioner for Office of Anti-Fraud Programs Social Security 
Administration 

Amy Thompson 
Acting Assistant Deputy Commissioner, Office of Analytics, Review, and 
Oversight Social Security Administration 

From: Joseph E. Gangloff 
Chief Counsel to the Inspector General 
Social Security Administration 

Subject:  Supplemental Referral Pursuant to Section 1129(1) of the Social Security Act 

By this memorandum, we are referring 1,965 cases to the Social Security Administration 
(SSA) for appropriate action pursuant to section 1129(1) of the Social Security Act (Act), 
42 U.S.C. §1320a-8(1). 

Previously, on July 2, 2014, under section 1129(1) of the Act, the SSA Office of the 
Inspector General (OIG) provided the SSA with a list of 1,787 individuals who SSA OIG 
had reason to believe that fraud was involved in their applications for Social Security 
benefits. (Exhibit 1). On May 12, 2015, SSA OIG sent the SSA a follow-up referral 
memorandum stating that SSA could proceed with its administrative responsibilities 
under sections 205(u) and 1631(e)(7)(A)(i) of the Act, 42 U.S.C. §§405(u) and 
1383(e)(7)(A)(i), on the previously transmitted list of 1,787 individuals.  (Exhibit 2). 
Specifically, these 1,787 individuals were formerly represented by attorney Eric C. Conn, 
or his firm, and SSA OIG had reason to believe that pre-completed "template" Residual 
Functional Capacity forms, purportedly from Bradley Adkins, Ph.D., Srinivas Ammisetty, 
M.D., Frederic Huffnagle, M.D., or David P. Herr, D.O., dated between January 2007 
and May 2011, were relied upon by several administrative law judges (ALJ) to approve 
applications for disability benefits. 

In April 2016, three facilitators of this fraud scheme, Mr. Conn, retired ALJ David Black 
Daugherty and Dr. Adkins, were indicted by a Grand Jury in the Eastern District of 
Kentucky on various counts, including Conspiracy, Wire Fraud, Mail Fraud and Making 
False Statements to the SSA. Mr. Conn later proffered with the Department of Justice 
and pleaded guilty to one count of Theft of Government Money, 18 USC §641, and one 
count of Paying Illegal Gratuities, 18 USC §201(c)(1)(A).  Retired ALJ Daugherty 

WEB:  OIG.SSA.GOV  FACEBOOK:  OIGSSA  Twitter:  @THESSAOIG  YouTube:  THESSAOIG 
6401 Security Boulevard  Baltimore, MD  21235-0001 
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subsequently pleaded guilty to two counts of Receipt of Illegal Gratuities, 18 USC 
§201(c)(1)(B).  Following a jury trial, Dr. Adkins was found guilty of one count of
Conspiracy to Commit Mail and Wire Fraud, 18 USC §1349, one count of Mail Fraud, 18 
USC §1341, one count of Wire Fraud, 18 US §1343, and one count of Making False 
Statements to SSA, 42 USC §408(a)(3). 

As a result of SSA OIG's additional investigative activities, SSA OIG is providing the 
SSA with three lists containing 1,965 cases where SSA OIG has reason to believe that 
fraud was involved in the applications for Social Security benefits based upon an 
applicable disability.  SSA OIG's reason to believe that fraud has occurred is based on 
the following information: 

 Per the same reasons stated in our July 2, 2014 and May 12, 2015 referrals,
SSA OIG has identified approximately 997 additional cases, represented by Eric
C. Conn or his firm and decided by retired ALJ Daugherty or other ALJs, that
contain pre-completed "template" medical evidence signed by Drs. Adkins, Dr.
Ammisetty, Dr. Herr, or Dr. Huffnagle.  The SSA approved these disability cases
applications between April 2005 and October 2011.1 (Exhibit 3).

 In his guilty plea, Mr. Conn admitted that he paid retired ALJ Daugherty to issue
favorable decisions for his clients between October 2004 and May 2011. (Exhibit
4). Retired ALJ Daugherty corroborated this admission in his guilty plea and
added that he sought out Mr. Conn's cases pending with the Huntington hearing
office and advised what types of evidence should be submitted to support a
favorable decision. (Exhibit 5). Based on this information, the SSA OIG
requested that the SSA Office of Hearing Operations identify cases that were
represented by Eric C. Conn or his firm and decided by retired ALJ Daugherty
between October 2004 and May 2011 that were not previously reviewed by the
SSA or otherwise a part of this supplemental referral. The Office of Hearing
Operations identified 933 such cases.  Therefore, SSA OIG has reason to
believe that Mr. Conn paid retired ALJ Daugherty to issue favorable decisions on
the attached 933 cases. (Exhibit 6).

 During an SSA OIG interview of Mr. Conn, he proffered that he also paid former
ALJ Charlie Andrus to issue favorable decisions for his clients.  SSA OIG has
identified 35 additional cases of Mr. Conn or his law firm, which were decided
and approved on-the-record by former ALJ Andrus.  Accordingly, SSA OIG has
reason to believe that Mr. Conn paid former ALJ Andrus to issue favorable
decisions in the attached 35 cases. (Exhibit 7).

The Department of Justice has stated that proceeding with administrative 
redeterminations under sections 205(u) and 1631(e)(7) for these 1,965 cases would not 
jeopardize any criminal prosecutions. 

If you have any questions or need additional information, please contact me or have 
your staff contact Ranju R. Shrestha at (410) 966-4440. 

1 SSA OIG's prior referral stated that the "template'' evidence was dated between January 2007 
and May 2011.  Upon further investigation, we now know that the fraud scheme dates back 
further. 
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SOCIAL SECURITY ADMINISTRATION 

Refer to:  TLC Office of Disability Adjudication and Review 
5107 Leesburg Pike 

Falls Church, VA  22041-3255 
Telephone: (877) 670-2722 

Date:  FEB  02 2018 

NOTICE OF APPEALS COUNCIL ACTION 

This is about the Administrative Law Judge's decision dated August 12, 2010. 

Under sections 205(u) and 1631(e)(7) of the Social Security Act, the Social Security 
Administration (SSA) must redetermine an individual's entitlement to or eligibility for 
disability benefits when there is reason to believe fraud or similar fault was involved in 
the individual's application for benefits. During the redetermination, we must disregard 
evidence if there is reason to believe fraud or similar fault was involved in the providing 
of such evidence. 

In April 2016, Eric C. Conn was criminally charged with conspiring with four doctors who 
signed medical opinion forms that were actually prepared by Mr. Conn or his employees. 
Mr. Conn then submitted the forms to the Social Security Administration in support of his 
clients' applications for disability benefits.  In addition, Mr. Conn bribed Retired 
Administrative Law Judge (ALJ) David Daugherty to issue favorable decisions to Mr. 
Conn's clients. Mr. Conn and ALJ Daugherty both pleaded guilty to crimes relating to the 
fraudulent scheme and one of the doctors has been convicted by a jury. 

On November 6, 2017, SSA's Office of the Inspector General notified us that there was 
reason to believe fraud was involved in certain cases including evidence from Bradley 
Adkins, Ph.D., Srinivas Ammisetty, M.D., Frederic Huffnagle, M.D., or David P. Herr, 
D.O., when the evidence was submitted by representative Eric C. Conn or an individual 
associated with his law firm.  One or more of these medical providers provided evidence 
that we used to find you disabled.  By law, we must redetermine your case and disregard 
evidence in your file from Frederic Huffnagle, M.D., because there is reason to believe 
that fraud or similar fault was involved in the providing of this evidence. 
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We Are Redetermining the Administrative Law Judge's Decision 

We are writing to tell you that we looked at your case again to see the decision finding 
you entitled to or eligible for benefits was supported after disregarding evidence in your 
file from Frederic Huffnagle, M.D. After reviewing all of the relevant information, we plan 
to send your case back to an Administrative Law Judge for more action and to issue a 
new decision. 

Rules We Applied 

Under sections 205(u) and 1631(e)(7) of the Social Security Act, we must redetermine 
your entitlement to benefits if there is reason to believe that fraud or similar fault was 
involved in the application for benefits. In making that redetermination, sections 
205(u)(1)(B) and 1631(e)(7)(A)(i) of the Social Security Act require us to disregard 
evidence when there is a reason to believe that fraud or similar fault was involved in 
providing that evidence. 

What We Considered 

We considered the record that was before the Administrative Law Judge at the time of 
the Administrative Law Judge's decision. By law, the Appeals Council was not able to 
consider medical evidence in your file from Frederic Huffnagle, M.D. The Appeals 
Council considered all evidence that it was not required to disregard that related to the 
period on or before the original allowance date. 

What We Plan To Do 

Frederic Huffnagle, M.D., provided evidence in your case and the Administrative Law 
Judge used this evidence to find you disabled (Exhibit 17F). Absent the evidence from 
Frederic Huffnagle, M.D., the Appeals Council determined that you are not entitled to 
benefits on or before August 12, 2010, the date SSA initially allowed the claim. 

We plan to set aside the favorable Administrative Law Judge decision and send your 
case back to a different Administrative Law Judge for more action and to issue a new 
decision. 

Until you have the opportunity for a hearing and an Administrative Law Judge 
final decision has been issued, we will not suspend or terminate benefits as part 
of the redetermination process. 

Why We Are Taking This Action 

In the favorable hearing decision dated August 12, 2010, the Administrative Law Judge 
found you disabled because, in pertinent part, you could not perform even sedentary 
exertional work on a full-time basis (Finding 5). In support of these findings, the 
Administrative Law Judge cited primarily to the evidence from Frederic Huffnagle, M.D., 
(Decision, page 4), which we must now disregard. The decision includes little or no 
evaluation of the opinions of other non-treating, and non-examining medical and 
psychological sources of record, which represents an error of law (20 CFR 404.1520b, 
404.1527, 416.920b, and 416.927). Although the evidence from these sources indicates 
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you have severe physical impairments that reasonably could be expected to cause some 
work-related limitations, a preponderance of the non-disregarded evidence of record 
does not support the residual functional capacity finding, or more generally, the finding of 
disability set forth in the favorable hearing decision.  Therefore, a new decision that is 
based on all of the non-disregarded evidence is needed. 

You May Send More Information 

You may send us more evidence or a statement about the facts and the law in your case 
within 30 days of the date of this letter. 

We will consider more evidence if: 

 It is new and material;

AND 

 It is about "disability" starting on or before August 12, 2010, the date of the
Administrative Law Judge's decision.

We Will Not Act For 30 Days 

If you have more information, you must send it to us within 30 days of the date of this 
letter.  If you cannot give us the information within 30 days, please let us know before 30 
days.  You will need to tell us what information you expect to give us and when you 
expect to give it to us.  If you have a good reason for the delay, we will give you more 
time. 

Our address and FAX number are: 

ADDRESS: Appeals Council 
Office of Appellate Operations 
ATTN: Executive Director's Office, Suite 1400 
5107 Leesburg Pike 
Falls Church, VA 22041-3255 

FAX: 703-605-7101, Attn: Redetermination Staff 

Put the Social Security Number shown at the top of this letter on our request. 

If you send us anything by fax, do not send duplicates by mail. That may delay 
processing your claim. 

What Happens Next 

If we do not hear from you within 30 days, we will assume that you do not want to send 
us more information. We will then send your case back to an Administrative Law Judge 
for further action. 
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You Have the Right to Representation 

It is important to understand that while you may have had an appointed representative at 
the time of your initial allowance, the representation ended after we initially allowed your 
claim. This means that if you would like the assistance of a representative during the 
redetermination proceedings, you must appoint a representative to assist you. We will 
work with this person just as we would work with you. If you decide to have a 
representative, you should find one quickly so that person can start preparing your case. 
If you get a representative, you or that person must notify us in writing. 

Many representatives charge a fee. Others may represent you for free.  Usually, your 
representative may not charge a fee unless we approve it. Any appointed or previously 
appointed representative can submit a fee request, and we will evaluate the request. 

If You Have Any Questions 

If you have any questions, you may call or write the Appeals Council. Our telephone 
number and address are shown at the top of this letter. If you do calI, please have this 
notice with you. 

Sunmee Jo 
Sunmee Jo 
Administrative Appeals Judge 

R. Gavin Littles 
R. Gavin Littles 
Administrative  Appeals Judge 

Enclosure(s): 
Self-addressed envelope 
Hearing decision dated August 12, 2010 
Right to Representation Information 
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Picture from Conn's law office in March 2018 

Stephan Dinan, "Kentuckians Fight to Prove Social Security Disability Claims While Files 
Remain in Scammer's Office," The Washington Times (April 11, 2018) 
https://www.washingtontimes.com/news/2018/apr/11/eric-conn-social-security-files-may-
prove-disabili/. 
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ETHICAL CONSIDERATIONS 

Rule 3.130 (preamble) 

II. A lawyer, as a member of the legal profession, is a representative
of clients, an officer of the legal system and a public citizen having special 
responsibility for the quality of justice. 

III. As a representative of clients, a lawyer performs various functions.
As advisor, a lawyer provides a client with an informed understanding of 
the client's legal rights and obligations and explains their practical 
implications. As advocate, a lawyer zealously asserts the client's position 
under the rules of the adversary system. . . . 

. . . 

IX. A lawyer's responsibilities as a representative of clients, an officer
of the legal system and a public citizen are usually harmonious. Thus, 
when an opposing party is well represented, a lawyer can be a zealous 
advocate on behalf of a client and at the same time assume that justice is 
being done. So also, a lawyer can be sure that preserving client 
confidences ordinarily serves the public interest because people are more 
likely to seek legal advice, and thereby heed their legal obligations, when 
they know their communications will be private. 

. . . 

XII. To the extent that lawyers meet the obligations of their
professional calling, the occasion for government regulation is obviated. 
Self-regulation also helps maintain the legal profession's independence 
from government domination. An independent legal profession is an 
important force in preserving government under law, for abuse of legal 
authority is more readily challenged by a profession whose members are 
not dependent on government for the right to practice. 

XIII. The legal profession's relative autonomy carries with it
special responsibilities of self-government. The profession has a 
responsibility to assure that its regulations are conceived in the public 
interest and not in furtherance of parochial or self-interested concerns of 
the bar. Every lawyer is responsible for observance of the Rules of 
Professional Conduct. A lawyer should also aid in securing their 
observance by other lawyers. Neglect of these responsibilities 
compromises the independence of the profession and the public interest 
which it serves. 

Rule 3.130 (1.3) Diligence 

A lawyer shall act with reasonable diligence and promptness in 
representing a client. (note: "diligence" often interpreted to require 
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planning towards handling client files after an attorney's death or 
disability. See ABA Model Rule 1.3 cmt. [5]) 

Rule 3.395 Appointment of special commissioner to protect clients' 
interests 

(1) When it comes to the attention of the Director that: (a) an attorney 
has been temporarily suspended pursuant to SCR 3.165 and has failed to 
notify his/her clients of the suspension as required by Court order; or (b) 
an attorney has been suspended or disbarred pursuant to SCR 3.370 and 
has failed to notify his/her clients of his/her suspension or disbarment 
pursuant to SCR 3.390; or (c) an attorney has resigned pursuant to SCR 
3.480 and has failed to notify his/her clients of his/her resignation as 
required by Court order; or (d) an attorney dies; or (e) an attorney has 
been declared incompetent; or (f) an attorney abandons his/her law 
practice or his/her whereabouts are unknown, and no law partner, 
personal representative of the deceased attorney's estate, or other 
responsible person capable of conducting the attorney's business affairs 
is known to exist, the Director may petition the Court, and the Court for 
good cause may order the Chief Circuit Judge of the Judicial Circuit for 
the attorney's last known address to order the appointment of 1 or more 
members of the Association to serve as Special Commissioners of the 
Court. 

The Director shall give notice to the attorney by mailing a copy of the 
petition to the attorney's last known address, except where the attorney is 
deceased. If the attorney is deceased, the notice shall be sent to the 
attorney's personal representative, if known. Within 20 days after the date 
on which the Director files the petition with the Court, the attorney may file 
a response to the petition with the Court. The Clerk of the Court shall mail 
a copy of the Court's order ruling on the petition to the attorney's last 
known address, to the Director and to the Chief Circuit Judge. 

A Special Commissioner appointed under this rule may be authorized by 
the Court to take possession of the files and records of an attorney 
described in subsection (1) above, to make an inventory of the files, to 
give notice to the attorney's clients of the unavailability or inability of the 
attorney to continue to represent the clients, to deliver to the clients all 
papers and other property to which the clients are entitled, to take any 
other action which the clients are entitled and to take any other action 
which the Court deems necessary to protect the interests of the clients. 

The Special Commissioner shall not disclose any information contained in 
any files which are the subject of an inventory without the consent of the 
client to whom such files relate, except as reasonably necessary to carry 
out the orders of the Court. 

The Special Commissioner shall file a written report within 6 months, 
with the Court containing a summary and explanation of the actions 
taken by the Special Commissioner to fulfill the duties assigned to the 
Special Commissioner by the Court. This time frame may be extended 
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for good cause shown. The Special Commissioner shall mail a copy of 
the report to the Director and to the attorney's last known address. 

If the Special Commissioner takes possession of files of an attorney and 
the Special Commissioner is unable after a diligent effort to deliver the 
files to the clients or to new attorneys representing the clients, the Special 
Commissioner may request the Court to enter an order providing for the 
storage and safekeeping or destruction, as appropriate, of such files. 

The Special Commissioner shall be entitled to reasonable compensation 
with the amount to be determined by the Court and to also be reimbursed 
for necessary expenses actually incurred. In order to receive such 
compensation or reimbursement of expenses, the Special Commissioner 
shall file with the Court a motion containing an itemized list of the time 
spent on the case, the work performed, and receipts for the expenses 
incurred. The Special Commissioner's compensation and expenses which 
are approved by the Court shall be paid by the Association, but any 
amounts disbursed by the Association to the Special Commissioner shall 
be assessed as costs against the attorney pursuant to SCR 3.450 if the 
appointment of the Special Commissioner arose out of, (a) disciplinary 
proceeding, resignation or an abandonment of the practice or, (b) if the 
appointment arose out of a mental illness or disease and a guardian has 
been appointed for the attorney, the cost shall be presented to the 
attorney's guardian or, (c) if the appointment arose from the death of the 
attorney, from the estate of the decedent by presenting the fiduciary of 
the estate the costs and, when possible, to file a proof of claim with the 
appropriate district court clerk. 

Rule 3.130(6.1) Donated legal services 

A lawyer is encouraged to voluntarily render public interest legal service. 
A lawyer is encouraged to accept and fulfill this responsibility to the public 
by rendering a minimum of fifty (50) hours of service per calendar year by 
providing professional services at no fee or a reduced fee to persons of 
limited means, and/or by financial support for organizations that provide 
legal service to persons of limited means. Donated legal services may be 
reported on the annual dues statement furnished by the Kentucky Bar 
Association. Lawyers rendering a minimum of fifty (50) hours of donated 
legal services shall receive a recognition award for such service from the 
Kentucky Bar Association. 

13 



14 



THE LEGAL ARGUMENTS 

The following arguments are a compilation taken from briefing done in a succession of 
cases. Authorship is largely the work of a team of attorneys that includes (but is not 
limited to) Arpit Garg of Wilmer Cutler Pickering Hale and Dorr LLP, Evan Smith of the 
Appalachian Citizens Law Center and NOSSCR attorney John Goss of Goss & 
Fentress. Thanks go as well to NOSSCR attorney Charles Martin of Martin and Jones 
for his frequent and encyclopedic input on the extensive array of legal issues arising in 
this complex litigation. 

I. REDETERMINATION STATUTE AND HALLEX PROVISIONS: 

42 U.S.C. §405(u)1 provides as follows: 

Redetermination of entitlement  

(1) 

(A) The Commissioner of Social Security shall immediately 
redetermine the entitlement of individuals to monthly insurance 
benefits under this subchapter if there is reason to believe that 
fraud or similar fault was involved in the application of the 
individual for such benefits, unless a United States attorney, or 
equivalent State prosecutor, with jurisdiction over potential or 
actual related criminal cases, certifies, in writing, that there is a 
substantial risk that such action by the Commissioner of Social 
Security with regard to beneficiaries2 in a particular investigation 
would jeopardize the criminal prosecution of a person involved in 
a suspected fraud. 

(B) When redetermining the entitlement, or making an initial 
determination of entitlement, of an individual under this 
subchapter, the Commissioner of Social Security shall disregard 
any evidence if there is reason to believe that fraud or similar fault 
was involved in the providing of such evidence. 

(2) For purposes of paragraph (1), similar fault is involved with 
respect to a determination if— 

(A) an incorrect or incomplete statement that is material to the 
determination is knowingly made; or 

1 42 U.S.C. §1383(e)(7)  for SSI. 

2 Claimants who have been awarded benefits are called "beneficiaries" for subsequent reference. 
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(B) information that is material to the determination is knowingly 
concealed. 

(3) If, after redetermining pursuant to this subsection the entitlement 
of an individual to monthly insurance benefits, the Commissioner 
of Social Security determines that there is insufficient evidence to 
support such entitlement, the Commissioner of Social Security 
may terminate such entitlement and may treat benefits paid on the 
basis of such insufficient evidence as overpayments. 

The HALLEX I-1-3-25 procedure is this: 

 ODAR will draft specific processing instructions for any group of cases
involving the same source(s) believed to have committed fraud or similar
fault.

 For each group of cases, a HALLEX temporary instruction (TI) will
address the factual and legal basis for conducting the redetermination.

 The HALLEX TI will specifically describe the evidence SSA must
disregard.

 ODAR will then screen the identified cases to determine whether, after
disregarding the identified evidence, the original favorable decision is
supported by a preponderance of the remaining evidence. . . . If the prior
decision is not supported, ODAR will proceed with further redetermination
proceedings [before an ALJ].

 The ALJ can consider a beneficiary's or recipient's objection to the
disregarding of certain evidence. If the adjudicator is satisfied that fraud
or similar fault was not involved in providing the evidence, he or she will
consider the evidence. However, if the adjudicator disregards the
evidence because a preponderance of the evidence shows that fraud or
similar fault was involved in providing the evidence, he or she will address
the beneficiary's or recipient's objection in his or her decision.

 While the beneficiary or recipient may not challenge the statutory
mandate to conduct the redetermination, he may appeal whether SSA
should have disregarded evidence.

The HALLEX rule is elaborated in a Social Security ruling, SSR 16-1p, which 
defines "preponderance of the evidence" used in the redetermination. The ruling 
states: 

If we cannot determine whether evidence provided by a source 
involved fraud or similar fault, we will consider the evidence in 
accordance with our policies regarding evaluating symptoms and 
weighing medical source opinions. We will also consider its 
consistency with the remaining evidence. 
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 Finally, the Ruling reiterates that the beneficiary "may appeal our finding
of fraud or similar fault."

This procedure clearly affords those subjected to redeterminations the basic due 
process rights to an evidentiary hearing on the material issue of the exclusion of 
evidence from consideration by the adjudicator. After a redetermination is 
undertaken, evidence is examined to see if it is fraudulent. The finding should be 
supported by a preponderance of the evidence presented to the adjudicator, who 
is the ALJ hearing the redetermination. If not, it is to be considered along with the 
other evidence. 

So far, so good. But then the HALLEX goes completely off the tracks. It 
eliminates vital due process protections for redeterminations that are begun after 
referrals from SSA's Office of the Inspector General. For these cases, HALLEX I-
1-3-25 states that SSA must disregard evidence based on OIG referrals of 
information pursuant to section 1129(1) of the Act or any referral based on 
information obtained during a criminal or other law enforcement investigation, 
with a bold assertion  that "adjudicators do not have discretion to reconsider the 
issue of whether the identified evidence should be disregarded when based on 
an OIG referral of information or a referral based on information obtained during 
a criminal or other law enforcement investigation". 

The HALLEX eliminates vital appeal rights for this second class of beneficiaries: 

If SSA's action was based on OIG referrals of information 
pursuant to section 1129(1) of the Act or referrals based on 
information obtained during a criminal or other law enforcement 
investigation, the beneficiary or recipient may not appeal the 
agency's statutory mandate to conduct the redetermination or to 
disregard evidence; or 

This bifurcation of disability beneficiaries into those with first-class protections 
and a not-so-fortunate second class has no basis in SSA's statutory mandate. 42 
U.S.C. §405(u), set forth above, is totally silent with regard to any such 
distinction. Nor does 42 §1320a–8, also relied on by the Commissioner to 
establish her redetermination protocols call out separate classes of due process 
rights based on the point of origin of the suspicion of fraud.. That statute merely 
states: 

(l). As soon as the Inspector General, Social Security 
Administration, has reason to believe that fraud was involved in 
the application of an individual for monthly insurance benefits 
under title II or for benefits under title VIII or XVI, the Inspector 
General shall make available to the Commissioner of Social 
Security information identifying the individual, unless a United 
States attorney, or equivalent State prosecutor, with jurisdiction 
over potential or actual related criminal cases, certifies, in writing, 
that there is a substantial risk that making the information so 
available in a particular investigation or redetermining the eligibility 
of the individual for such benefits would jeopardize the criminal 
prosecution of any person who is a subject of the investigation 
from which the information is derived. 
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A beneficiary would likely have no due process quarrel with the procedure used 
to terminate her benefits had she been afforded the first-class protections 
accorded by HALLEX I-1-3-25. It is this second class that is problematic for the 
following reasons. 

II. CLAIMS FOR RELIEF

A. SSA's Redetermination Hearings Are Void Because the Agency Did Not 
Act "Immediately," As the Act Requires. 

By statute the Conn redeterminations should have been commenced 
before many claimants even got their initial decisions awarding disability 
benefits. Had the statute been complied with, none of this mess would 
have happened. Section 405(u) states that SSA "shall immediately 
redetermine the entitlement" to disability benefits when it has "reason to 
believe" fraud was involved in an application (emphasis added). 
Whistleblowers first disclosed Conn's scheme in 2007, yet the agency did 
not initiate redetermination hearings until 2015. "Many years passed 
between the initial accusations of wrongdoing (2007) and the initial 
(purported) reports to the OIG (2009), and action being taken on the 
redeterminations (2015)." Carter. v. Colvin, 220 F.Supp.3d 789, 808 (E.D. 
Ky. 2016). The Commissioner attempts to avoid this unfortunate timeline 
with the pretense that she acted "immediately" as of the date of the OIG 
referral. Because SSA suspected fraud before making the OIG referral; 
because the OIG is a part of SSA, reporting to the Commissioner; 
because the statutes call for OIG to make an immediate referral when it 
has reason to believe there may be fraud; and because there is no 
statutory permission for SSA to wait until her OIG writes up the referral, 
time accounting must begin in 2007. 

These proceedings were certainly not immediate under any definition of 
the term measured in human time. They were inexcusably delayed for 
years. The proper remedy for this statutory violation is voiding the 
redetermination hearings, for two independent reasons. 

First, the agency has failed to comply with a condition precedent to its 
authority to redetermine benefits. As is set forth in detail below, the Act 
operates against a background of res judicata principles; a disability 
award is ordinarily final.  See 42 U.S.C. §405(h).  Section 1383(e)(7) is a 
limited exception to that principle, authorizing the agency to reopen final 
judgments so long as it "shall immediately" act upon having a "reason to 
believe" that fraud exists. Id. Because that condition is highly restrictive— 
the Supreme Court held that "shall" is "mandatory" and "normally creates 
an obligation impervious to judicial discretion," Kingdomware Techs., Inc. 
v. United States, 136 S. Ct. 1969, 1977 (2016)—the "immediately"
requirement operates as a condition precedent. Accordingly, if the agency 
does not act immediately, it has not fulfilled a prerequisite to exercise its 
rare authority to reopen a final judgment, and any orders purportedly 
issued pursuant to that authority are void. 
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Second, there is substantial prejudice resulting from the agency's delay. 
Supreme Court precedent makes clear that that even where a procedural 
requirement is not a condition precedent to the exercise of an agency's 
authority, disregard of that condition will invalidate the agency's action if 
individuals are "injuriously affected" by the procedural violation. French v. 
Edwards, 80 U.S. 506, 510 (1871), cited in United States v. James Daniel 
Good Real Prop., 510 U.S. 43, 63 (1993). Put another way, an agency's 
action may stand only if its violation was harmless. See United States v. 
Montalvo-Murillo, 495 U.S. 711, 722 (1990). That is not the situation here. 
To the contrary, the agency's delay was very costly. It made it enormously 
more difficult for the beneficiaries whose claims were being redetermined 
to obtain medical opinion evidence contemporaneous with their initial 
disability applications.  See Bowen v. New York, 476 U.S. 467, 481 n.13 
(1986) (recognizing that as time passes, "evidence has been lost, 
memories have faded, and witnesses have disappeared"). 

The only excuse for such a lengthy delay in acting to redetermine an 
entitlement is that it would interfere with an ongoing criminal investigation. 
But that is true only when "a United States attorney" "certifies, in writing, 
that there is a substantial risk that" if the agency were to commence 
redetermination hearings "with regard to beneficiaries in a particular 
investigation," it "would jeopardize the criminal prosecution of a person 
involved in a suspected fraud." 42 U.S.C. §1383(e)(7). There is no such 
written certification. 

In sum, if these redetermination hearings had been initiated in 2007 as 
the statute mandated, Beneficiaries would not have faced nearly the 
same challenges she does today. That prejudice requires that the 
redetermination hearings be voided. 

B. Depriving claimants of their property interest in continuing to receive 
disability benefits without being given an opportunity to confront and rebut 
the evidence on which the referral allegations are made violates due 
process. 

In Mathews v. Eldridge, 424 U.S. 319 (1976), the Supreme Court 
explained that a two-step inquiry guide the determination as to whether 
the process provided in any given context is adequate. The first step—
that the Government has deprived an individual of a constitutionally 
cognizable liberty or property right—is easily satisfied here, as disability 
terminations are a recognized "property interest" protected by the Fifth 
Amendment. Eldridge, 424 U.S. at 332–33. Second, the court assesses 
whether the challenged procedures are sufficient to satisfy due process. 
See Swarthout v. Cooke, 562 U.S. 216, 219 (2011) (per curiam). The 
analysis in this case thus turns on the second step. 

Although the second step of procedural due process analysis is generally 
guided by the balancing test articulated in Eldridge, see supra, there is a 
set of minimum due process protections that cannot be balanced away. 
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For more than a century the central meaning of procedural 
due process has been clear: Parties whose rights are to be 
affected are entitled to be heard; and in order that they 
may enjoy that right they must first be notified. It is equally 
fundamental that the right to notice and an opportunity to 
be heard must be granted at a meaningful time and in a 
meaningful manner. 

Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004) (plurality op.) (internal 
quotation marks omitted). "These essential constitutional promises may 
not be eroded." Id. In other words, regardless of the governmental 
interests at stake, when the Government seeks to deprive an individual of 
liberty or property, it must provide him with notice and a meaningful 
opportunity to be heard. As the court in Hicks v. Colvin, 214 F.Supp.3d 
627 (E.D. Ky. 2016) stated, Eldridge has its limits: 

This is yet another problem with Mathews: It sets the 
wrong baseline. Extending the logic of the second prong, 
all process is, potentially, up for sale. But due process 
includes certain features that cannot get bargained away. 
That principle should be the starting point--and if a party 
wants any additional process, then Mathews can apply. 
Otherwise, the government could simply remove 
fundamental procedures--like the one it denied Hicks--just 
because they might be costly or ineffectual in a particular 
line of cases. 

Id. at 643 n 8. 

The Commissioner contends that beneficiaries were accorded all the 
process she was due because (1) she was provided notice that her 
entitlement to benefits would be redetermined; (2) she was provided a 
hearing before an ALJ where she could have submitted additional 
evidence; (3) the ALJ considered all of the evidence that was in the 
record from the initial determination of eligibility, except the evidence from 
Dr. Huffnagle, whose examination report and medical source opinion was 
required to be excluded. 

But beneficiaries (1) can't challenge the existence of fraud and (2) can't 
present the evidence that proved their disability in the first proceeding. In 
other words, Beneficiaries has been denied any right to be heard in 
response to OIG's allegations of fraud, either as to the nature of the fraud 
itself or the exclusion of evidence as being tainted by fraud. So the 
question becomes: in light of these restrictions, was this process 
"meaningful"? See Eldridge, 424 U.S. at 332 ("The fundamental 
requirement of due process is the opportunity to be heard at a meaningful 
time and in a meaningful manner.") 

"Meaningful" for benefits cases like this was defined in Goldberg v. Kelly, 
397 U.S.254 (1970), and subsequent cases as having the following 
features: 
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 It is an immutable principle of jurisprudence that "where
governmental action seriously injures an individual, and the
reasonableness of the action depends on fact findings, the
evidence used to prove the Government's case must be disclosed
to the individual so that he has an opportunity to show that it is
untrue."

 The beneficiary "must therefore be given an opportunity to
confront and cross-examine the witnesses relied on by the
department."

 "The decisionmaker's conclusion as to a recipient's eligibility must
rest solely on the legal rules and evidence adduced at the
hearing."

Goldberg, 397 U.S. at 270-271; see also Hamdi, 542 U.S. at 533 
(describing "notice of the factual basis" and "a fair opportunity to rebut the 
Government's factual assertions before a neutral decisionmaker" as 
minimum protections). 

It cannot be overemphasized that without fraud as a basis for action, the 
redetermination statutes simply cannot be the basis for terminating 
disability benefits. If, as the Commissioner asserts, the OIG referral is the 
agency's definitive position on the fraud question, then presumably there 
is some evidence OIG is relying on. Or maybe not. Who knows because, 
as the Commissioner would have it, no evidence sees the light of day?3 

Material fraud is a fundamental issue of fact in this case, a "predicate 
fact." Indeed, but for the finding of fraud, Beneficiaries would keep their 
benefits. Accordingly, the Due Process Clause entitles beneficiaries to 
challenge that factual assertion by the Government. 

Agencies making decisions without factual support is an approach that 
has been repudiated before. In Interstate Commerce Com. v. Louisville & 
N. R. Co., 227 U.S. 88 (1913) (cited in Goldberg), the agency insisted that 
under the Hepburn Act of 1906, because rates could be set aside if after 
a hearing the "Commission shall be of the opinion that the charge was 
unreasonable," that the order based on such opinion was conclusive, and 
could not be set aside, even if the finding was wholly without substantial 
evidence to support it. The Court disagreed, stating: 

A finding without evidence is arbitrary and baseless. And if 
the Government's contention is correct, it would mean that 
the Commission had a power possessed by no other 
officer, administrative body, or tribunal under our 

3 While the passage of time has allowed the Commissioner to now claim that fraud was a 
certainty in this case, based on Eric Conn plea-bargaining his rights away, beneficiaries have 
never been given an opportunity to challenge how that fraud may have affected the evidence in 
their case. In any event, bad facts should not result in making bad law. 
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Government. It would mean that where rights depended 
upon facts, the Commission could disregard all rules of 
evidence, and capriciously make findings by administrative 
fiat. Such authority, however beneficently exercised in one 
case, could be injuriously exerted in another; is 
inconsistent with rational justice, and comes under the 
Constitution's condemnation of all arbitrary exercise of 
power. 

227 U.S. at 91. See also Hamdi, 542 U.S. at 537 ("Any process in which 
the Executive's factual assertions go wholly unchallenged or are simply 
presumed correct without any opportunity for the alleged combatant to 
demonstrate otherwise falls constitutionally short.") 

As the Commissioner notes, the issues presented here have been 
addressed in several decisions issued in the Eastern District of Kentucky, 
where the great majority of affected claimants reside. Hicks 214 
F.Supp.3d 627, presents by far the most thoughtful and scholarly 
discussion of due process as it applies to the current matter. In that case, 
Judge Amul R. Thapar began by stating the fundamental principal that 
"[w]hen the government asserts a fact, and when that fact affects 
someone's right to life, liberty, or property, due process requires the 
government to let that person speak for himself. Otherwise, the Supreme 
Court will strike the process down." Then he perfectly summarized the 
problem with the Commissioner's redetermination process, in declaring it 
unconstitutional: 

At the core of the present case, then, is a question about 
what the government can and cannot do without process. 
One thing it cannot do, according to Hamdi and its 
predecessors, is make a decision about you, not explain its 
reasons, and not let you challenge the decision. But here, 
that is exactly what the government did. The OIG made an 
assertion: "there [wa]s reason to believe fraud or similar 
fault was involved in [Hick's] application for benefits." 
Given the SSA's internal regulations, nobody— not Hicks, 
not the ALJ, not the SSA's appeals board—could question 
the assertion. So the assertion became as good as fact. 
Because of that supposed fact, the SSA excluded Hick's 
main source of medical evidence. And because it did, 
Hicks lost her benefits. She was unable to re-develop 
enough evidence, almost ten years after the fact, to re-
prove her entitlement. Thus, the government has made an 
"important decision" (to cancel Hicks's benefits), which 
"turned on a question of fact" (that Hick's medical evidence 
is fraudulent and therefore invisible), without giving her an 
"opportunity to confront" its view of the facts. That was 
some kind of process. Just not a meaningful kind. 

Id., at 636-637. 
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The critical determination of whether there was fraud or similar fault in the 
original application for benefits is one that must be made according to 
some procedure that accords claimants fundamental due process. There 
must also be substantial evidence to support it. As Judge Thapar has 
explained, the Commissioner's interpretation of §1383(e)(7) as expressed 
in HALLEX I-1-3-25 falls woefully constitutionally short. No balancing of 
inconveniences can justify this procedure. 

C. HALLEX I-1-3-25 violates res judicata by allowing SSA to relitigate the 
earlier decision based on the same evidence with no new and material 
evidence. 

As the Court expressed in Bowen, supra, both parties are granted the 
right to be secure in the repose granted by decisions that have become 
final under 405(g): 

As we explained in Am. Pipe & Constr. Co. v. Utah, 414 
U.S. 538, 554 (1974), statutory limitation periods are 

"'designed to promote justice by preventing surprises 
through the revival of claims that have been allowed to 
slumber until evidence has been lost, memories have 
faded, and witnesses have disappeared. The theory is that 
even if one has a just claim it is unjust not to put the 
adversary on notice to defend within the period of limitation 
and that the right to be free of stale claims in time comes to 
prevail over the right to prosecute them'" (quoting R.R. 
Telegraphers v Ry. Express Agency, Inc., 321 U.S. 342, 
348-349 (1944)). 

Id. at 482. 

Courts have for this same reason applied res judicata to decisions by 
administrative agencies when a final judgment has been reached. "When 
an administrative agency is acting in a judicial capacity and resolves 
disputed issues of fact properly before it which the parties have had an 
opportunity to litigate, the courts have not hesitated to apply res judicata 
to enforce repose." United States v. Utah Constr. & Mining Co., 384 U.S. 
394, 422 (1966). 42 U.S.C. §405(h) makes this general rule explicit in 
disability determinations by providing that the findings and decisions of 
the Commissioner after a hearing shall be binding upon all individuals 
who were parties to such hearing. 

Section 405(h) codifies the common law doctrine of res judicata as 
applied to disability benefits determinations. Under the common law that 
§405(h) codified, fraud in the initial proceeding could overcome res
judicata's bar. But the burden of proving fraud is on the party seeking to 
overcome the preclusive effect of the earlier judgment. Restatement 
(Second) of Judgments §70(2)(b) (1982); see also Bravo-Fernandez v. 
United States, 137 S. Ct. 352, 357 (2016) (citing the Restatement 
generally as authoritative for purposes of federal law). 
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The Fourth Circuit has expressly read §405(h) as making res judicata 
applicable to disability determinations. The court in Lively v. Sec’y of 
Health & Human Servs., 820 F.2d 1391 (4th Cir. 1987) stated: 

It is by now well-established that fundamental and familiar 
principles of res judicata apply in Social Security disability 
cases. Congress has clearly provided by statute that res 
judicata prevents reappraisal of both the Secretary's 
findings and his decision in Social Security cases that have 
become final, 42 U.S.C. §405(h), and the courts have 
readily applied res judicata to prevent the Secretary from 
reaching an inconsistent result in a second proceeding 
based on evidence that has already been weighed in a 
claimant's favor in an earlier proceeding. 

Id. at 1392, (citing Benko v. Schweiker, 551 F. Supp. 698, 701 (D. N.H. 
1982). Gavin v. Heckler, 811 F.2d 1195, 1200 (8th Cir. 1987) See also 
Drummond v. Comm’r of Soc. Sec., 126 F.3d 837 (6th Cir. 1997); 
Miranda v. Sec’y of Health, Educ. & Welfare, 514 F.2d 996 (1st Cir. 1975) 
("[O]nce having found a disability, the Secretary may not terminate the 
benefits without substantial evidence to justify so doing.  It would be 
wrong for the Secretary to terminate an earlier finding of disability on no 
basis other than his reappraisal of the earlier evidence."). 

The thrust of Lively, Drummond, and Miranda is that, unless there is 
evidence of new or changed circumstances of some sort, the 
Commissioner cannot simply relitigate a previous decision that has 
become final. 

By dispensing with the requirement that fraud be proven, and permitting 
redeterminations based on no evidence of record whatsoever that 
supports the validity of SSA's decision to redetermine after excluding 
allegedly tainted evidence, HALLEX I-1-3-25 attempts to abrogate res 
judicata and allow the Commissioner to relitigate beneficiaries' original 
determinations of disability with new judges deciding the case differently 
solely because of a truncated record. 

It is well established that, absent a clear statement by Congress to the 
contrary, courts will not read a statute to derogate the common law. See 
Pasquantino v. United States, 544 U.S. 349, 359 (2005); see also A. 
Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts 318–
19 (2012) ("A statute will be construed to alter the common law only when 
that disposition is clear."). Here, there is no such clear statement in 
§1383(e)(7)'s text. Indeed, §1383(e)(7) makes no mention of res judicata,
nor §405(h)'s finality rule, nor preclusion generally, nor any other remotely 
related topic. Defendant thus cannot credibly argue that §1383(e)(7) 
supplies the clear statement necessary to evince congressional intent to 
displace the common law, res judicata rule. This is particularly so given 
that the common law rule is affirmatively codified in another provision of 
the same statutory section. See Scalia & Garner, supra, at 180–82 
("[T]here can be no justification for needlessly rendering provisions in 
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conflict if they can be interpreted harmoniously.") The text of §1383(e)(7) 
thus provides no indication—much less a clear indication—that Congress 
intended to do away with the normal application of res judicata principles 
codified in §405(h). 

There are principally two avenues available to SSA to legally revisit the 
issue of a claimant's disability without violating res judicata. First, evidence 
of improvement of the disabling medical condition will justify triggering a 
reevaluation of disability under the Social Security Act's continuing 
disability review provisions.  Second, 20 C.F.R. §404.987(b) provides legal 
authority to reopen final decisions under a limited set of specified 
circumstances, including fraud. That regulation provides, in relevant part: 

(b) Procedure for reopening and revision. We may reopen 
a final determination or decision on our own initiative, or 
you may ask that a final determination or a decision to 
which you were a party be reopened. In either instance, if 
we reopen the determination or decision, we may revise 
that determination or decision. . . . 

20 C.F.R. §404.988 provides for reopening and revising a prior decision 
at any time if it was obtained by fraud or similar fault. The succeeding 
sections, 20 C.F.R. §§404.992-994, provide the due process 
requirements for reopening of final decisions that satisfy the requirements 
of 42 U.S.C. §405(b)(1).4 and the Constitution. 

These reopening regulations thus provide the avenue for redetermining a 
disability claim in the circumstances of this case, while still respecting 
statutory res judicata as required by 42 U.S.C. §405(h) and affording due 
process to the beneficiary. However, they clearly require that, to justify a 
redetermination and not simply be relitigating the claim in violation of 
§405(h), there must be more than the mere suspicion of the existence of
fraud—it is the existence of fraud or similar fault, supported by substantial 
evidence presented to the ALJ in an adjudication, that is the necessary 
predicate for relitigating the final decisions of administrative law judges 
under the circumstances alleged herein. 

The Commissioner's contention that Congress intended that SSA not use 
the reopening procedures to redetermine entitlement under §1383(e)(7) is 
completely without merit. A careful analysis of the legislative history 
reveals that in enacting §1383(e)(7), Congress meant to alter only when 
SSA initiated reopening proceedings when fraud was suspected, not how 
SSA conducted those proceedings. 

The impetus for §1383(e)(7) was a scandal that took place in California in 
1993, in which a group of translators (termed "middlemen") fabricated 

4 The HALLEX procedure for considering claims not based on an OIG referral bears a striking 
resemblance to these regulations. Why they are removed in the context of an OIG referral having 
begun the redetermination is again anything but clear. 
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medical evidence for non-English speaking individuals seeking disability 
benefits. Two subcommittees of the House Ways and Means Committee 
launched an investigation and held a hearing in February 1994. That 
hearing and the resulting report issued in May 1994 constitute the primary 
legislative history of §1383(e)(7). See Supplemental Security Income 
Fraud Involving Middlemen: Hearing before the Subcomm. on Oversight 
& the Subcomm. on Human Res. of the Comm. of Ways & Means, 103d 
Cong. (1994) [hereinafter "Hearing Report"]. 

Section 1383(e)(7) is one part of the 1994 legislation enacted to address 
how SSA should deal with large-scale fraud allegations, but 42 U.S.C 
§1320a-8(l) is the primary provision. It established a new authority for
SSA to institute civil actions for civil penalties against those engaging in 
patterns of fraudulent conduct.5 

Until this enactment, SSA did not have authority to do anything but refer 
fraud allegations to the Department of Justice for criminal prosecution. 
This was deemed to be "cumbersome and unworkable," as the legislative 
history shows, because it meant that benefits would continue to be paid 
for years while the criminal process dragged on. Section 1383(e)(7) 
orders SSA to commence an administrative process to terminate the 
payment of benefits in these cases without waiting for the outcome of a 
criminal proceeding. Hence the term "immediately". 

The transcript of the February 1994 hearing establishes that Congress 
clearly contemplated that actions pursuant to §1383(e)(7) would be 
reopenings. The subcommittee first directed written questions to both 
SSA and OIG in an effort to understand SSA's existing policy for dealing 
with fraud. For instance, the subcommittee asked the following: 

[Question:] Which SSA officials have the authority to 
reopen SSI cases for [suspected fraud]? 

Answer: . . . . If fraud is suspected, SSA completes all 
development of the case except for the determination that 
fraud exists and then refers the case to the Office of 
Inspector General, Office of Investigation Field Offices 
(OIFO), which investigates and gathers evidence to prove 
the allegations beyond a reasonable doubt. OIG then 
submits the evidence to the courts for a fraud 
determination. If, based on the outcome in court, fraud 
exists, the [Disability Determination Service], [Field Office] 
or ALJ may reopen the case. 

Hearing Report at 83. Thus, prior to §1383(e)(7)'s enactment, SSA would 
not begin the administrative work to reopen a benefits determination until 
after it referred the matter to OIG, and both a full investigation and a 
criminal prosecution were completed—leading to delays lasting years, 
during which time benefits would continue to be paid. 

5 Why SSA, for over ten years, never used its statutory authority to proceed directly against Eric 
Conn and others that it accuses of fraudulent conduct has never been explained. 
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Congress was also well aware that reopening and revising a final decision 
was an evidentiary-based two-step process: 

 
[Question:] What level of evidence is necessary to reopen 
a case? 

 
Answer: To reopen a case simply means to review the final 
determination or decision. To revise a final determination or 
decision based on fraud or similar fault, there must be evidence 
that the determination or decision allowing the claim was obtained 
by fraud or similar fault. 

 
Hearing Report at 84. It also knew that there was a burden of proof 
standard for the process: 

 
[Question:] What standard of proof do those officials apply 
when making the decision to reopen a particular case? 

 
Answer: A final determination or decision may be reopened and 
revised if fraud or similar fault is established by a preponderance 
of the evidence. This is a less strict standard than the "beyond a 
reasonable doubt" standard applicable in criminal prosecutions. 
Thus, in a particular case, the evidence may justify reopening and 
revising a final determination or decision even if the evidence is 
not strong enough to justify a criminal prosecution. 

 
Hearing Report at 84. 

 
It is quite logical that Congress would use the "reason to believe" 
language in the statute to govern the timing of the commencement of a 
redetermination. It is far less likely that the intent would have been that 
the language would have been intended to also establish a burden of 
proof for the outcome of the redetermination, because that has not been 
how "reason to believe" terminology has previously been utilized. For 
example, in F.T.C. v. Std. Oil Co., 449 U.S. 232 (1980), the issue was 
whether a complaint averring that the Commission had "reason to 
believe" that the companies were violating §5 of the Federal Trade 
Commission Act was a final agency action subject to immediate judicial 
review under the APA. The Court held that it was not, because: 

 
[T]he Commission's averment of "reason to believe" that 
Socal was violating the Act is not a definitive statement of 
position. It represents a threshold determination that 
further inquiry is warranted and that a complaint should 
initiate proceedings. To be sure, the issuance of the 
complaint is definitive on the question whether the 
Commission avers reason to believe that the respondent to 
the complaint is violating the Act. But the extent to which 
the respondent may challenge the complaint and its 
charges proves that the averment of reason to believe is 
not "definitive". . . . 
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. . . . 
 
[T]he averment of reason to believe . . . itself is a 
determination only that adjudicatory proceedings will 
commence. 

 
Id. at 241. [Emphasis added].6 

 
That the legislature contemplated that redeterminations be reopenings is 
clear from the Committee Report: 

 
TERMINATING FRAUDULENTLY OBTAINED SSI 

BENEFITS 
 

3. Early Identification of Fraudulent SSI cases: 
 
The Social Security Act should be amended to require that 
the HHS IG make SSI "recipient identifying information" 
available to SSA as soon as it is known, and to require that 
SSA immediately proceed administratively to reopen SSI 
cases where there is reason to believe that an application 
or supporting documents are fraudulent, unless it is 
determined, in writing by a U.S. Attorney or equivalent 
State prosecutor with jurisdiction over potential or actually 
related criminal cases, that making the identifying 
information available to SSA or proceeding with 
administrative reopening of those cases, would 
substantially jeopardize the criminal prosecution of one or 
more of the parties involved in the related fraudulent 
scheme. 

 
1. Reopening SSI cases Where Fraud is Suspected. 

 
The Social Security Act should be amended to clarify 
SSA's authority to reopen SSI cases where there is reason 
to believe that an application or supporting documents are 
fraudulent and to expeditiously terminate benefits in those 
cases where SSA determines that there is insufficient 
reliable evidence of disability. 

 
Subcommittee Report §8 (emphasis added). 
 

6 In the same way, an OIG referral by its terms is not intended in any way to be a "definitive 
agency position" that fraud has been found to exist. By definition, an OIG referral is a charging 
document just like the complaint in Standard Oil. As the Commissioner's own internal guidelines 
explain, "unless otherwise noted in the referral, OIG referrals are merely allegations and do not 
imply or establish any findings. It is ODAR's responsibility to promptly investigate the allegation, 
determine its validity, and pursue the appropriate course of action." HALLEX I-1-3-12 (emphasis 
added). 
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If the Commissioner uses her reopening regulations as contemplated by 
Congress, Beneficiaries have no quarrel with the process beyond the 
timeliness of the redetermination. Because HALLEX I-1-3-25's 
procedures are substantially the same for all classes of redeterminations 
other than those where OIG has been involved; her issue is that she has 
arbitrarily been denied the protections of those procedures. 

 
D. The Redetermination Procedures Violate The Administrative Procedure 

Act. 
 

The redetermination hearings transgress the APA in two distinct ways. 
First, they are formal adjudications yet do not provide the extensive 
procedural protections that the APA requires for such adjudications. See 5 
U.S.C. §§554, 556-557. Second, SSA's decision to disallow any challenge 
to OIG fraud assertions—while allowing such challenges to the agency's 
own fraud assertions—is "arbitrary" and "capricious."   Id. §706(2)(A). 

 
1. SSA's Redetermination Hearings Do Not Comply with the APA's 

Formal- Adjudication Requirements. 
 

The Commissioner's arguments are remarkable. They depend 
almost entirely on facts that do not appear in the administrative 
record on which this Court's analysis must be based. See 42 
U.S.C. 405(g). To provide those facts, the Commissioner has 
created a virtual transcript by extensively footnoting her briefs with 
all of the facts she urges the Courts to rely on in determining that 
her action to terminate beneficiaries' benefits is legitimate. That 
she can only make her arguments by footnote, because she can't 
refer to the administrative transcript for the pertinent facts 
highlights the illegality of these beneficiaries' redeterminations. 

 
The APA distinguishes between two types of administrative 
adjudications, formal and informal. Pension Benefit Guar. Corp. v. 
LTV Corp., 496 U.S. 633, 655-656 (1990). Formal adjudications 
mirror judicial trials and afford extensive procedural protections 
specifically set out in the APA. See 5 U.S.C. §§554, 556-557. 
Those protections include the following rights: 

 
 not to have any "sanction … imposed" based on evidence 

outside the record, Id. §556(d); 
 
 to "conduct cross-examination as may be required for a full 

and true disclosure of the facts," Id.; 
 
 to "show to the contrary" of any "material fact not 

appearing in the evidence in the record," Id. §556(e); and 
 
 not to have agency employees who are involved in 

"investigative or prosecuting functions" also "participate or 
advise in the [administrative] decision," Id. §554(d)(2). 
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SSA's redetermination hearings indisputably fail to comply with 
these requirements. The evidence underlying OIG's fraud 
assertion, for example, does not appear in the record, yet SSA is 
imposing a "sanction" (the exclusion of critical evidence from 
consideration) based on that evidence. It does so moreover, 
without any right to "cross-examin[e]" or "show to the contrary." 
And because SSA's HALLEX rules compel ALJs to treat the OIG 
fraud allegation as irrefutable fact, the "investigative function" is at 
least "participat[ing]" in—if not directly controlling—individual 
decisions. Perhaps for these reasons, the acting commissioner 
doesn't try to argue that the redetermination hearings comply with 
the APA's requirements for formal adjudications. 

 
The only question, then, is whether redetermination hearings are 
formal adjudications. The answer is yes. The APA defines such a 
proceeding as "an adjudication required by statute to be 
determined on the record after an opportunity for an agency 
hearing." 5 U.S.C. §554. In evaluating whether Congress meant to 
invoke those requirements in a particular circumstance, courts 
look to a statute's function, not its form. More specifically, while a 
statute's use of "on the record" shows that formal-adjudication 
requirements apply, Congress need not use those exact terms 
because they "[a]re not words of art." United States v. Fla. E. 
Coast Ry. Co., 410 U.S. 224, 238 (1973). "[O]ther statutory 
language having the same meaning c[an] trigger the [formal-
adjudication requirements] of §§556 and 557." Id. 

 
Applying this framework, a two-part syllogism shows that 
redetermination disability hearings are formal adjudications.  First, 
hearings governed by 42 U.S.C. §405(b)(1) are formal 
adjudications.  Second, the language of 42 U.S.C. §405(b)(1) 
applies fully to redetermination hearings. 

 
As to the former, the Sixth Circuit has already held that hearings 
under §405(b)(1) are formal adjudications. See Mullen v. Bowen, 
800 F.2d 535, 536-537 & n.1 (6th Cir. 1986). That holding is 
compelled by the statutory text. Section 405(b)(1) states that "a 
determination of disability" that is "in whole or in part unfavorable"  
to the claimant must "set[] forth a discussion of the evidence, and 
stat[e] the Commissioner's determination and the reason or 
reasons upon which it is based." In other words, the adjudication 
must be on the record. Section 405(b)(1) also requires that the 
claimant have an "opportunity for a hearing with respect to such 
decision." Thus, adjudications under §405(b)(1) are "required by 
statute to be determined on the record after an opportunity for an 
agency hearing," 5 U.S.C. §554, and are therefore formal 
adjudications. 

 
As to the second step of the syllogism, the plain text of the statute 
confirms that §405(b)(1) applies fully to redetermination hearings. 
That section is written broadly. It includes "[a]ny … decision by the 
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Commissioner" "as to the rights of any individual applying for 
payment under this subchapter." (emphasis added). A decision to 
"redetermine the entitlement of individuals to monthly insurance 
benefits," 42 U.S.C. §1383(e)(7), is such a decision, i.e., a 
"decision … as to the rights of any individual applying for 
payment." That is because a redetermination is simply a second 
determination regarding the original application for benefits. See 
Oxford English Dictionary (defining "redetermine" as "to determine 
again"). And §1383(e)(7) falls "under this subchapter," which 
comprises 42 U.S.C. §§401-434. Redetermination hearings under 
§1383(e)(7) are thus covered by §405(b)(1), and are therefore 
formal adjudications. 

 
That conclusion makes sense. There is no reason why Congress 
would have wanted to provide the protections of a formal 
adjudication when the agency determines an individual's initial 
entitlement to benefits, yet to deny those same protections when 
the agency redetermines that individual's same entitlement to the 
same benefits—especially after she has come to rely on them. 

 
2. SSA's Refusal to Allow Challenges to OIG Fraud Assertions Is 

Arbitrary and Capricious 
 

The APA requires a court to set aside agency action that is 
"arbitrary" or "capricious." 5 U.S.C. §706(2)(A). The "quintessence 
of arbitrariness and caprice" is an agency's failure to abide by the 
"fundamental norm of … treat[ing] like cases alike." Westar 
Energy, Inc. v. FERC, 473 F.3d 1239, 1241 (D.C. Cir. 2007). 
Accordingly, to defeat an arbitrary-and-capricious challenge that is 
based on differential treatment, an agency must "justify the 
difference in treatment." Adams v. Sullivan, 928 F.2d 725, 728 
(6th Cir. 1991). 

 
Here, SSA unjustifiably subjects two virtually indistinguishable 
groups of recipients to meaningfully different treatment: those 
whose benefits determinations are suspected of fraud by SSA, 
and those whose determinations are suspected of fraud by OIG. 
Under SSA regulations, if either SSA or OIG asserts that a 
benefits determination was based on fraudulent evidence, SSA is 
required to reopen that determination, disregard the fraudulent 
evidence, and reevaluate the recipient's entitlement to benefits. 
HALLEX §I-1-3-25(C)(4)(a); see also 42 U.S.C. §1383(e)(7). The 
HALLEX redetermination procedures, however, differ materially 
depending on which entity alleges fraud. 

 
When SSA itself alleges fraud, the recipient may dispute the 
allegation and "object[] to the disregarding of [the allegedly 
fraudulent] evidence." HALLEX §I-1-3-25(C)(4)(a). If the 
adjudicator overrules such an objection, moreover—"because a 
preponderance of the evidence shows that fraud or similar fault 
was involved in providing the evidence"—he or she must "address 
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the … recipient's objection in his or her decision." Id. Finally, the 
beneficiary may appeal "whether SSA should have disregarded 
the evidence." Id. §I-1-3-25(C)(6). 

 
By contrast, when (as in plaintiffs' cases) the fraud claim comes 
from OIG, the recipient, as discussed throughout, has no right to 
challenge that assertion and "adjudicators do not have discretion 
to reconsider the issue of whether the identified evidence should 
be disregarded." HALLEX §I-1-3-25(C)(4)(a). Furthermore, the 
beneficiary "may not appeal" the agency decision "to disregard the 
evidence." Id. §I-1-3-25(C)(6). 

 
Under SSA's procedures, then, a claimant's basic right to be heard 
depends on the happenstance of which branch of the agency first 
suspects fraud (or is the first willing to declare its suspicion 
publicly). The APA does not permit this, i.e., it does not permit the 
availability of bedrock procedural protections to be based on the 
results of an intra-agency foot race.  As the D.C. Circuit has 
stated, "[d]ecisions based on luck … can only be described as 
'arbitrary and capricious,' and therefore invalid." Miller v. Bond, 
641 F.2d 997, 1005 (D.C. Cir. 1981). But luck is exactly what 
matters under SSA's procedures: Only those lucky enough to 
have SSA rather than OIG accuse them of submitting fraudulent 
evidence are entitled to dispute the allegation. 

 
The confounding nature of this arbitrary distinction becomes even 
more apparent when one considers that the suspicion that fraud 
was being committed between Eric Conn and ALJ Daugherty 
originated not with OIG, but with SSA employees in the 
Huntington Office of Disability Adjudication Review. Thus, it is only 
because the matter, first learned of by the Commissioner, was 
referred to OIG, and then referred back to SSA's Office of General 
Counsel years later that beneficiaries lost their due process rights. 
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