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THE GENERAL PRACTITIONER’S GUIDE TO SELLING OR BUYING A  
PRIVATELY HELD BUSINESS  

James C. Seiffert 

 
  

I. INTRODUCTION 
 

A. General practitioners, by the nature of their legal practice, find themselves 
confronting a broad range of legal matters from time to time. By not limiting 
themselves to specializing in one particular area of the law, they provide legal 
services to a wide variety of clients whose particular matters can include aspects 
of criminal law, personal injury law, bankruptcy, business law, domestic relations, 
estate planning, insurance law, litigation, and real estate. 

  
B.  One such matter which may present itself to the general practitioner is a client’s 

interest in selling or buying a business. Selling or buying a business is, as one can 
imagine, a major decision and one which requires a basic understanding of the 
legal aspects associated with such an engagement. 

  
C.  The objective of this Guide is to present the fundamental components associated 

with a general practitioner’s role in representing clients who intend on selling their 
business or, on the other hand, acquiring a business. For some practitioners, who 
find themselves doing a number of these transactions in the ordinary course of 
their practice, this will prove to be a good refresher course, simply re-affirming what 
they know. For others who find themselves somewhat unfamiliar with these 
transactions, this will serve as a road map, start to finish, on what needs to be done 
in order to accomplish the client’s goal. There is no reason why general 
practitioners should turn away this type of engagement if these general rules are 
followed.  

 
II. SELLING OR BUYING A PRIVATELY HELD BUSINESS – PRELIMINARY 

OBSERVATIONS 
  

A.  Know Your Client    
 

The key to a successful representation is to know as much as one can about their 
client, be it a purchaser or seller. As a lawyer, it is essential to understand the 
terms of the transaction, but it is equally important to get to know the client and 
understand the business, from a business perspective rather than a legal 
perspective. Make an effort to learn more about the client’s business. 

  
B.  Business vs. Legal Decisions  
 

Clients often expect attorneys to make business decisions for them, mistakenly 
perceiving them as legal decisions. For example, the client likely views questions 
such as, “should I take on the risk?” as a legal decision, when in fact it’s a business 
decision.  Most, if not all, business decisions will require some sort of risk analysis 
and an assumption of various risks, including legal risk, but ultimately the decision 
of whether or not to accept that risk is a business decision. Attorneys are under no 
obligation to make business decisions for their client, but in some cases, it may be 
appropriate to at least help guide the client toward an appropriate business 
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decision based on one’s experience and expertise in the field. See ABA Model 
Rule 2.1(2). 

  
C.  Professional Support   
 

A general practitioner must surround oneself with strong, competent professionals, 
including accountants, bankers, insurance brokers, business consultants, and 
other attorneys who specialize in merger and acquisition who will provide 
invaluable assistance in a business transaction. Call on professionals with the 
expertise and experience to help with specific issues that may arise in the course 
of representation.  

 
D.   Privately Held vs. Public Companies  
 

For purposes of this presentation, the focus is on privately held rather than public 
companies. The difference is significant. Privately held companies, in most cases, 
are owned by their founders, management, or a group of private investors. A public 
company, on the other hand, has sold all or a portion of itself to the public. 

 
III.  THE SALE/PURCHASE ANALYSIS 
 

A.  The Deal Structure 
   
1.  Understanding the dynamics.   
 

Striking a deal requires give and take on both sides. Depending on which 
side one’s client is on, it’s important up front to have a strategy of how best 
to go about getting what one’s client wants and expects from the deal. Most 
of the time the paramount objective is to obtain the maximum purchase 
price; however, to get this, one must be willing to compromise. It is 
recommended that you be as flexible as is reasonable to make a deal 
happen. 

   
2.   Seller’s objectives.  
 

From the seller’s perspective, the objective is to receive the asking 
(maximum) price, up front, all in cash at the closing. This is the ideal 
situation; however, in order to close the sale/purchase, the seller may, for 
example, have to accept the payment of the sales price over time in the 
form of seller financing or contingent “earn out” payments (additional 
purchase price paid over time based on the success of the future business).  

  
3.   Purchaser’s objectives.  
 

As for the purchaser, the purchase price and its payment will be determined 
by the perceived risk associated with operating the newly acquired 
business in the future. To mitigate some of the risk, the purchaser may not 
assume any of the business’ liabilities or limit the seller’s right to engage in 
the business for a period of time or hire the seller as an employee to take 
advantage of the seller’s knowledge and experience.   

  

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_2_1_advisor/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_2_1_advisor/
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4.   The asset sale vs. the equity sale comparison. 
   

a.  Asset sale/purchase. 
    

i. In an asset sale/purchase, the seller retains possession of 
the legal entity (i.e. corporation, limited liability company, 
partnership) and the purchaser acquires specific assets of 
the company (both tangible and intangible), such as real 
estate and improvements, equipment, inventory, accounts 
receivable, goodwill and going concern (i.e., trade secrets, 
trade names, telephone numbers). Specifically, the 
acquired assets will be conveyed by a transfer document 
known as a bill of sale.  Asset sales generally do not include 
cash, and the seller typically retains the long-term debt 
obligations. 

    
ii. Purchasers may assume long term debt, account payables, 

leases and licenses.  Normalized net working capital may 
also be part of the sale with the purchaser acquiring the 
seller’s accounts receivable, inventory, prepaid expenses, 
accounts payable, and accrued expenses. 

     
iii. Pursuant to the Internal Revenue Code (the “Code”) and 

regulations thereunder, asset sales allow purchasers to 
“step-up” the depreciable basis in the business assets 
acquired in order to gain significant income tax benefits. The 
result is reduced taxes leading to increased cash flow.  
Specifically, the aggregate purchase price is allocated 
among the various assets by class and fair market value 
under rules set forth in the regulations under Code §1060. 
Consequently, purchasers will want to take the total 
purchase price and allocate higher dollar amounts to the 
depreciable assets, like equipment, and assign lower values 
to assets that amortize over a longer period of time, like 
goodwill or going concern value. The selling business entity 
will want just the reverse. Particularly if the seller is a pass 
through entity (i.e. S corporation, partnership or a limited 
liability company taxed as a partnership), the shareholders, 
partners, or members, as the case may be, will push hard to 
allocate the purchase price to long-term capital gain assets.  

    
iv. Asset sales are preferred by purchasers because they avoid 

inheriting liabilities, known, unknown, or contingent liabilities 
that are associated with product liability, contracts, product 
warranties, lease, or employee claims. Accordingly, a 
purchaser will want to make sure that it is not assuming, 
paying, discharging or being held responsible for any 
obligations or liabilities of the seller of any kind, nature or 
description, and those obligations and liabilities shall remain 
the obligations and liabilities of the seller. 

     

https://www.law.cornell.edu/uscode/text/26/1060
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v. Asset sales often carry with them inherent problems for both 
sellers and purchasers.  Leases, contracts, and permits 
which are important to the ongoing business may prove 
difficult to transfer due to the fact that the seller may not 
have the right to assign such assets to the purchaser or 
third-party consents are required and may not be given. 
Also, governmental regulatory approvals may be required 
and obtaining those may prove time consuming.  

    
b.  Equity sale/purchase. 

     
i. In an equity sale/purchase (corporate stock, partnership 

interests or limited liability company membership interests), 
the purchaser acquires the seller’s equity interest directly 
rather than the business entity’s specific assets. By 
obtaining the particular equity interest, the purchaser 
becomes the owner of the seller’s legal entity and, as such, 
steps into the seller’s shoes and takes over the balance 
sheet as is. There is no direct conveyance of assets and 
liabilities. The purchaser will negotiate with the seller 
regarding those assets and liabilities which purchaser does 
not want.   

     
ii. With equity purchases, purchasers lose the ability to step up 

the tax basis in the assets. The income tax basis of the 
assets at the time of sale will be the assets’ book value for 
depreciation purposes. The end result is that the book value 
of each asset is that asset’s tax basis which creates a 
smaller depreciation expense, creating more income 
subject to tax.  

     
iii. In an equity purchase, purchasers assume legal and 

financial risk by acquiring an equity interest including both 
known and unknown/undisclosed risks. Existing lawsuits, 
environmental issues, OSHA violations, employee claims, 
and other liabilities become the obligation of the new equity 
holders. These contingent liabilities can be mitigated by the 
purchaser by negotiating the representations and 
warranties along with the indemnification provisions in the 
equity purchase agreement.  

   
iv. Equity purchases are often preferable where the business 

has significant intellectual property assets, such as 
copyrights or patents, and/or government or corporate 
contracts that may be difficult to assign. By purchasing an 
equity interest rather than specific assets, there is no need 
to assign such assets since the business is still the legal 
owner. This is all true unless contracts contain a “change of 
ownership” provision which could affect whether or not 
contracts will be retained. 
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v. Sellers often push for equity sales since sale proceeds may 
be taxed at capital gains rates which are lower than ordinary 
income tax rates. In addition, a sale of Subchapter C-
corporation stock results in a single tax, bypassing the 
corporate level taxes. Also, by selling equity, the seller(s) 
eliminate exposure to future liabilities that arise out of claims 
associated with products, contracts, employees, or 
employee benefits. Once again, it is possible for some or all 
of the risk associated with these liabilities to be shifted to the 
sellers by negotiating the responsibility in the equity 
purchase agreement.  

  
B. Income Tax Consequences 
 

1.  In general.  
 

The after-tax consequences of selling or buying a business can vary 
significantly depending on the income tax classification of the entity 
conducting the business, be it a corporation, partnership, or limited liability 
company, and on how the sale is structured. For purposes of the federal 
income tax consequences, the Code recognizes corporations, including 
Subchapter C and Subchapter S corporations, partnerships, and 
disregarded entities. Remember, a limited liability company is not a taxable 
entity; it will be treated as a disregarded entity if it has a single member or 
a partnership if it has multiple members. It also has the right to elect to be 
treated as a C corporation or S corporation. 

   
2.  Corporations (including Subchapter S Corporations). 
    

a.  In general. 
     
i. Keep in mind that a Subchapter C corporation is subject to 

double taxation. The corporation is first taxed upon selling 
the assets to the purchaser. The corporation’s shareholders 
are then taxed again when the sale proceeds are distributed 
to them. 

   
ii. If the seller is a Subchapter S corporation, it will be treated 

as a pass through entity for federal income tax purposes and 
allow for sale proceeds to be taxed only once at the 
shareholder level. However, if the selling Subchapter S 
corporation was formerly a Subchapter C corporation, and if 
the sale  occurred within 10 years of the Subchapter S 
corporation election, Code §1374 could trigger corporate-
level taxation on its built in gains.  

    
b.  Corporate stock sale/purchase. 
     

i. For the reasons set forth above, shareholders will generally 
prefer to structure the transaction as a purchase and sale of 
their stock (rather than as a purchase and sale of the seller’s 

https://www.law.cornell.edu/uscode/text/26/1374
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assets). In the stock sale/purchase transaction, gain is taxed 
only once at the shareholder level. The gain subject to tax 
will be an amount equal to the differences between the cash 
(or fair market value of property received) in the sale and 
their adjusted basis of the shareholder’s shares. The sale of 
stock is a capital gain transaction if a shareholder held his 
or her stock for more than a year.  Shares held for 12 months 
or less are subject to ordinary income tax rates based on 
the shareholder’s particular income tax bracket. Any losses 
recognized by the shareholders on the sale of their shares 
are generally capital losses which can be offset against 
capital gains and $3,000 of ordinary income. To the extent 
the shareholder(s) incur capital losses, check and see if 
such a transaction is subject to Code §1244, which treats 
such losses as ordinary losses that can be offset against 
ordinary income.  

     
ii. Purchasers, on the other hand, are not motivated to acquire 

stock because the purchase of stock has no effect at all on 
the tax bases of the business assets. Instead, the 
purchasers take an income tax basis in the stock purchased 
equal to the amount they pay for the stock. It is important to 
note that all income/gain inherent in the company’s assets 
remains in the assets until such time as those assets are 
disposed of. Unlike business assets, stock is not 
depreciable or amortizable.  

     
iii. A stock sale may be affected by a direct purchase, a sale of 

the stock by the corporation itself or by a “reverse subsidiary 
merger.” In a reverse subsidiary merger, the purchaser 
forms a transitory corporate subsidiary, capitalizes the 
subsidiary with the cash purchase price (which may include 
borrowed money if the purchase will be leveraged), and then 
merges the subsidiary into the target corporation. At the end 
of the transaction, the selling shareholders have the cash 
purchase price, and the target corporation is owned by the 
purchaser.   

    
c.  Corporation asset sale/purchase.  

     
i. From an income tax standpoint, if the target is a corporation, 

the purchaser will generally prefer to structure the 
transaction as a purchase and sale of the target’s assets 
(rather than as a purchase and sale of the target stock). That 
way, the purchaser can “write up” the income tax bases of 
the target’s assets and thereby record larger depreciation 
and amortization deductions with respect to, and smaller 
amounts of gain (or greater amounts of loss subject to any 
applicable limitations) on re-sales of any of the purchased 
assets.  

     

https://www.law.cornell.edu/uscode/text/26/1244
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ii. The target’s shareholders, on the other hand, may not want 
to structure the transaction as an asset sale because (i) if 
the target is a Subchapter C corporation, it will be subject to 
tax on its gain from the sale, and the shareholders will then 
also be subject to tax on gains they have when they receive 
the net proceeds of the sale from the target, so that there 
can be taxable gain from the sale at both the target and 
shareholder levels; or (ii) if the target is an S corporation, 
some or all of its gain may be reportable by the shareholders 
as ordinary income depending on the target’s assets and 
the allocation of the purchase price (and, if the target holds 
assets with built-in gain subject to tax under Code §1374, 
the built-in gain will be subject to tax at both the target and 
shareholder levels, with a deduction for the shareholders of 
the tax payable by the target).  

     
iii. An asset sale may be affected by a direct purchase and sale 

of the company’s assets or by a merger of the company into 
the purchaser or a subsidiary of the purchaser.  

  
3.  Partnership. 

     
a.  Equity interest sale. 

     
1. If the target is a partnership (or a limited liability company 

taxed as a partnership) for income tax purposes and the 
target’s partners or members sell their equity interests in the 
target to the purchaser, the target’s equity holders are 
required to report, under Code §751(a), the ordinary income 
they would have had to report if the target had sold what are 
labeled “hot assets” which are its “unrealized receivables” 
(that include, among other things, depreciation recapture 
inherent in any depreciable property) and “inventory” (that 
includes, in addition to traditional inventory, property income 
from the sale of which would be ordinary income) at fair 
market value. Any remaining gain or loss a selling owner of 
the target may have on the sale is generally a capital gain 
or loss under Code §741. 

     
2.   The purchaser, on the other hand, is treated as having 

purchased the target’s assets if the purchaser purchases all 
of the outstanding partnership interests in the target. 

 
b.  Asset sale. 

     
1.   In an asset sale, the target is treated as selling, and the 

purchaser is treated as buying the various target assets 
separately for allocable portions of the aggregate purchase 
price. Thus, because the target’s partners report their pro 
rata share of the company’s income or loss directly under 
Code §702 (with character on income passing through as 

https://www.law.cornell.edu/uscode/text/26/1374
https://www.law.cornell.edu/uscode/text/26/751
https://www.law.cornell.edu/uscode/text/26/741
https://www.law.cornell.edu/uscode/text/26/702
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well), the mix to the target’s partner of capital gain (or loss) 
and ordinary income (or loss) will depend on the nature and 
adjusted bases of the target’s assets and the allocation of 
the purchase price. Similar to S corporation shareholders in 
an asset sale, the target’s partners will prefer to allocate the 
purchase price so as to maximize the amount of long-term 
capital gain (or ordinary loss) to be reported by them on the 
sale. 

     
2. The purchaser, on the other hand, will likely want to allocate 

as much purchase price as possible to assets that are 
eligible for depreciation or amortization (or have short 
depreciation or amortization schedules) or that are likely to 
turn over in the short term. 

 
IV.  KEY ASPECTS OF THE SALE/PURCHASE PROCESS 
  

A.  The Letter of Intent 
   
1.  A letter of intent (LOI) is a short non-binding contract that precedes a 

binding agreement, such as a share purchase agreement or asset 
purchase agreement (definitive agreements).  

   
2.   The objective of the LOI is to ensure there is a “meeting of the minds” on 

the purchase price and key legal and business terms before the parties 
expend significant resources and legal fees in pursuing the acquisition, and 
before sellers agree to grant exclusivity to purchaser to pursue the 
acquisition. LOIs are useful when two parties are initially brought together 
to hammer out the broad strokes of a deal before resolving the finer points 
of a transaction. Terms included in an LOI are certain stipulations, 
requirements, timelines, and the parties involved. 

   
3.  Many LOIs include non-disclosure agreements (NDAs) and no-solicitation 

provisions 
  
B.  Confidentiality 

   
1.   In sale/purchase transactions, confidential and proprietary information is 

likely to be shared with the other party. The key, from a legal point of view, 
is to make sure that the receiving party is bound to respect the confidential 
information provided and not use it to the disclosing party’s disadvantage. 
Purchasers, including through affiliates, will be given access to and 
provided with certain financial and other confidential business and 
operations information, which purchaser must agree will be used solely for 
the purpose of evaluating the proposed transaction. 

   
2.  The confidentiality obligations of the parties concerning the transaction will 

be set out in a confidentiality and non-disclosure agreement. The 
fundamental components of confidentiality and non-disclosure agreements 
include: (a) identification of the parties; (b) definition of what information is 
to be confidential; (c) the extent of the confidentiality obligation by the 



9 
 

receiving party; (d) the exclusions from confidential treatment; (e) the 
obligation to return or destroy confidential information when requested by 
the disclosing part; and (f) the term of the agreement and confidentiality 
obligation. 

    
3.  An important aspect of the confidentiality and non-disclosure agreement is 

to properly identify all of the people subject to the covenants.  It is clear that 
a potential buyer will share such information with certain individuals, 
including lawyers, accountants, and possibly its financing sources. 
Accordingly, the recipient needs to make sure that the agreement clearly 
allows such sharing.  However, from the seller’s perspective, it should insist 
that the agreement holds the purchaser personally responsible for any 
violations of the covenants made by one of these third parties. 

  
C.  Due Diligence  

   
1.  To minimize financial and legal risks, purchasers considering acquiring a 

business will need to perform a thorough due diligence and investigation 
process of the seller. Reviewing the seller’s information will reveal 
important information about the company’s financial position. It is important 
as a purchaser to put together a competent team of professionals to assist 
with the due diligence. Lawyers, accountants, insurance brokers, bankers, 
and real estate professionals who are experts in this field should be 
included on this team.  

   
2.   Access to seller’s business should be limited to purchaser, its counsel, 

accountants and other identified representatives all of which shall be 
subject to the confidentiality covenant. Types of access and information 
that the purchaser should have include: (a) complete access to seller’s 
books, records and properties; (b) with the prior written consent from seller, 
the opportunity to discuss the business and operations with specific 
officers, suppliers, accountants, attorneys, and representatives of seller; 
and (c) any third-party consents to seller’s key contracts will be required or 
sought, as a consequence of the acquisition in order to enable purchaser 
to make such due diligence investigations as it deems appropriate 

   
3.  Purchaser and seller should also agree to an expected timeline for due 

diligence and negotiating the deal. Such due diligence periods normally run 
about 30 calendar days.  

 
D.   Indemnification and Hold Harmless; Representations and Warranties; Survival and 

Escrow 
   
1.  Limiting the risk of a purchaser is based in part on the representation and 

warranties found in the definitive sale/purchase agreement. In private 
company acquisitions, the seller typically indemnifies the purchaser for 
breaches of representations made in the agreement. Indemnification 
places a financial obligation on the seller which can result in the adjustment 
of the purchase price downwards. The representations and warranties 
require full disclosure on the part of the seller, and purchaser may also 
require certain materiality or knowledge qualifiers for particular 
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representations and warranties. Finally, seller and purchaser will negotiate 
the survival period for the representations and warranties.  Consequently, 
the indemnification provisions are likely to be the subject of intense 
negotiations. 

   
2.   As one might imagine, a seller’s (and its equity holders’) bargaining power 

often declines once the letter of intent is signed. Consequently, seller will 
want to insist that the letter of intent set forth limitations on the scope of this 
indemnification obligation. In contrast, purchasers are unlikely to agree to 
this since negotiating of the terms of indemnification should only occur once 
due diligence has been completed and the definitive sale/purchase 
agreement is being negotiated. 

    
3.  From the seller’s perspective, its indemnification exposure can be reduced 

in a number of ways: 
     
a.  It can prepare a full and thorough disclosure schedule setting out 

all required disclosures under the sale/purchase agreement. 
Purchaser cannot bring an indemnification claim if the matter has 
been disclosed on a schedule. 

     
b.  Only violations of the fundamental representations such as due 

authorization, due organization, and enforceability should be 
subject to indemnification. It is very unlikely that a purchaser will 
agree to this since seller’s failure to disclose matters involving the 
business should be covered by its indemnification obligations. 

   
c.  It will want to limit the survival period for breaches of general 

representations and warranties as short as possible, something like 
12 months, except with respect to “fundamental representations.” 

   
d.  To the extent the purchaser imposes an indemnification obligation 

on the seller’s equity holders, either as part of the sale/purchase 
agreement or through a guarantee, the seller equity holders will 
want to limit their indemnification to be “several” (i.e. pro rata) and 
not “joint and several,” and limit their financial obligation to no more 
than the amount of sale proceeds actually received by the 
indemnifying equity holder. 

   
e.  Other limitations that are negotiated include the dollar threshold 

before indemnity is required, caps on the indemnity, exclusions or 
carve outs from the indemnity, limitations on what types of losses a 
purchaser may recover, and the extent to which a purchaser’s 
knowledge of an inaccuracy in the seller’s representations bars 
indemnification. 

   
4.  Finally, a purchaser may want to reserve a portion of the purchase price in 

escrow as a way of securing seller’s indemnification obligations. If seller is 
required to do this, it will want to negotiate a short escrow period and limit 
recovery of certain of its indemnification obligations solely to the amount of 
the escrow.  
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5.   In some deals, a seller with leverage can take the position that there should 
be no escrow and that representations, warranties, and covenants expire 
at the closing. Seller can also insist that the purchaser rely on its own due 
diligence and go as far as acquiring representation and warranties 
insurance if it is looking for additional protections.  
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