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Kentucky Bar Association Board of Governors
announces conclusion of its inquiry into the
removal of members from the Ethics Committee

n August 2008, the Kentucky Bar

Association (KBA) Board of
Governors became aware that
President Barbara Bonar had removed
several volunteers on the Ethics
Committee from their positions before
the expiration of their appointed
terms. Although KBA staff had pro-
vided KBA President Barbara Bonar
with information regarding the correct
expiration dates of the affected mem-
bers’ current terms, she chose to
inform these volunteers that their
respective terms on the Ethics
Committee had expired on June 30,
2008, and thanked them for their ser-
vice to the KBA. Several of the vol-
unteers complained or raised concerns

about their removal to the KBA. Ms.
Bonar offered to reinstate all of the
Ethics Committee members she had
attempted to remove. Most of these
individuals have returned to their vol-
unteer duties.

The Board of Governors initiated
an inquiry into Ms. Bonar’s removal
of these Ethics Committee members.
That inquiry was justified under the
circumstances and was pursued by the
Board of Governors in good faith.

At a specially called meeting of the
Board of Governors on December 13,
2008, the Board found that Ms.
Bonar’s removal of the individuals
was inappropriate. The Board also
found that Ms. Bonar had not been

forthcoming in her explanation of the
reasons for her removal of these com-
mittee members. Ms. Bonar disputes
the findings of the Board.

Ms. Bonar and the Board of
Governors have agreed to resolve this
inquiry. Ms. Bonar has agreed to
accept several limitations on her
authority as KBA President, including
an agreement to seek consent and
approval from the KBA Board of
Governors or Executive Committee for
any further appointments or removals
of any committee members or chairs
and continued non-participation in dis-
ciplinary matters pending before the
KBA. This concludes the Board of
Governors inquiry. @
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NOTICE OF PROPOSED REVISION TO LR 3.1, 5.4, 5.5, 7.1, and 83.6,
PLUS NOTICE OF LCrR 49.3,49.4, 18.1, 12.1 and 57.6
OF THE JOINT LOCAL RULES
OF THE FEDERAL DISTRICT COURTS IN KENTUCKY

NOTICE is hereby given that the Joint Local Rules Commission has forwarded to the Judges of the United States District Courts for
the Eastern and Western Districts of Kentucky a revised LR 3.1, 5.4, 5.5, 7.1, and 83.6 of the Joint Local Rules of Civil Practice and
arevised LCrR 49.3,49.4, 18.1, 12.1 and 57.6 of the Local Rules of Criminal Practice for the federal courts in Kentucky. The Judges
of the United States District Courts in Kentucky will be considering the following proposed Joint General Order for adoption after
publication of this Notice in the Kentucky Bench & Bar. On or before March 15, 2009, the bar and public are invited to submit com-
ments and/or suggestions, in writing, with respect to the proposed revision of the Joint Local Rules to either of the United States Dis-
trict Court Clerk’s Offices or to Douglas L. McSwain, Chair of the Joint Local Rules Commission, at the law firm of Sturgill, Turn-
er, Barker & Moloney, PLLC, 333 West Vine Street, Suite 1400, Lexington, KY 40507.

IN THE UNITED STATES DISTRICT COURT

FOR THE
EASTERN AND WESTERN DISTRICTS OF KENTUCKY
JOINT GENERAL ORDER NO. - E.D. Ky.
JOINT GENERAL ORDER NO. - W.D. Ky.
ok ok ook sk

Pursuant to LR 83.14 of the Joint Local Rules of the Eastern and Western Districts of Kentucky, and pursuant to the authori-
ty granted by Rule 83, F.R.Civ.P., and upon recommendation of the Joint Local Rules Commission, the Judges of the Eastern and West-
ern Districts hereby ORDER that the following amendments be made to the Joint Local Rule:

(changes are noted in bold and underline)

1.

In LR 5.4, the word “may” changes to “shall” to read as follows:

Documents shall be filed, signed and verified by electronic means to the extent and in the manner authorized by Gen-
eral Order 05-03 of the Court. A document filed by electronic means in compliance with this Local Rule constitutes
a written document for the purposes of applying these Local Rules and the Federal Rules of Civil Procedure. The Gen-
eral Orders of the Court referenced herein may be obtained from the Clerk’s office on the following websites:

WDKY - http://www.kywd.uscourts.gov/;
EDKY - http://www.kyed.uscourts.gov/;

In LR 5.5, the word “may” changes to “shall” to read as follows:

Documents shall be served through the court’s transmission facilities by electronic means to the extent and in the
manner authorized by General Order 05-03 of the Court. Transmission of the Notice of Electronic Filing (NEF) con-
stitutes service of the filed document upon each party in the case who is registered as an electronic case filing user
with the Clerk. Any other party or parties shall be served documents according to these Local Rules and the Federal
Rules of Civil Procedure.

In LCrR 49.3, the word “may” changes to “shall” to read as follows:

Documents shall be filed, signed and verified by electronic means to the extent and in the manner authorized by Gen-
eral Order 05-03 of the Court. A document filed by electronic means in compliance with this Local Rule constitutes
a written document for the purposes of applying these Local Rules and the Federal Rules of Criminal Procedure. The
General Orders of the Court referenced herein may be obtained from the Clerk’s office on the following websites:

WDKY - http://www.kywd.uscourts.gov/;
EDKY - http://www.kyed.uscourts.gov/;

In LCrR 49.4, the word “may” changes to “shall” to read as follows:

Documents shall be served through the court’s transmission facilities by electronic means to the extent and in the
manner authorized by General Order 05-03 of the Court. Transmission of the Notice of Electronic Filing (NEF) con-
stitutes service of the filed document upon each party in the case who is registered as an electronic case filing user
with the Clerk. Any other party or parties shall be served documents according to these Local Rules and the Federal
Rules of Criminal Procedure.

6 Bench & Bar January 2009



5. In LR 3.1, Jury Divisions is changed to read as follows:

(a) United States District Court for the Eastern District of Kentucky. The United States District Court for
the Eastern District of Kentucky is divided into the following jury divisions with juries drawn from the
counties within each docket:

9} Northern. The Northern Division is divided into two dockets:
(A) Ashland. The following counties are in the Ashland Docket: Boyd, Carter, Elliott,
Greenup, Lawrence, Lewis, Morgan, and Rowan.
B) Covington. The following counties are in the Covington Docket: Boone, Bracken, Camp-
bell, Gallatin, Grant, Kenton, Mason, Pendleton, and Robertson.
?2) Central. The Central Division is divided into two dockets:
(A) Frankfort. The following counties are in the Frankfort Docket: Anderson, Carroll,
Franklin, Henry, Owen, Shelby and Trimble.
B) Lexington. The following counties are in the Lexington Docket: Bath, Bourbon, Boyle,
Breathitt, Clark, Estill, Fayette, Fleming, Garrard, Harrison, Jessamine, Lee, Lincoln,
Madison, Menifee, Mercer, Montgomery, Nicholas, Powell, Scott, Wolfe, and Woodford.
A3 Southern. The Southern Division is divided into two dockets:
(A) London. The following counties are in the London Docket: Bell, Clay, Harlan, Jackson,
Knox, Laurel, Leslie, McCreary, Owsley, Perry, Pulaski, Rockcastle, Wayne, and Whitley.
B) Pikeville. The following counties are in the Pikeville Docket: Floyd, Johnson, Knott,
Letcher, Magoffin, Martin, and Pike.
6. In LCrR 18.1, Jury Divisions is changed to read as follows:

(b) United States District Court for the Eastern District of Kentucky. The United States District Court for
the Eastern District of Kentucky is divided into the following jury divisions with juries drawn from the
counties within each docket:

9} Northern. The Northern Division is divided into two dockets:
(A) Ashland. The following counties are in the Ashland Docket: Boyd, Carter, Elliott,
Greenup, Lawrence, Lewis, Morgan, and Rowan.
B) Covington. The following counties are in the Covington Docket: Boone, Bracken, Camp-
bell, Gallatin, Grant, Kenton, Mason, Pendleton, and Robertson.
?2) Central. The Central Division is divided into two dockets:
(A) Frankfort. The following counties are in the Frankfort Docket: Anderson, Carroll,
Franklin, Henry, Owen, Shelby and Trimble.
B) Lexington. The following counties are in the Lexington Docket: Bath, Bourbon, Boyle,
Breathitt, Clark, Estill, Fayette, Fleming, Garrard, Harrison, Jessamine, Lee, Lincoln,
Madison, Menifee, Mercer, Montgomery, Nicholas, Powell, Scott, Wolfe, and Woodford.
A3 Southern. The Southern Division is divided into two dockets:
(A) London. The following counties are in the London Docket: Bell, Clay, Harlan, Jackson,
Knox, Laurel, Leslie, McCreary, Owsley, Perry, Pulaski, Rockcastle, Wayne, and Whitley.
B) Pikeville. The following counties are in the Pikeville Docket: Floyd, Johnson, Knott,
Letcher, Magoffin, Martin, and Pike.
7. In LR 7.1, subsection (c) is changed to read as follows:

() Time for Filing Memoranda in Response and Reply. A party opposing a motion must file a response
memorandum within fifteen (15) days of service of the motion. Failure to timely respond to a motion may
be grounds for granting the motion. A party may file a reply memorandum within eleven (11) days of serv-
ice of the response. When you request an extension of time to file a memorandum, please do so by agreed
order or state whether other parties consent.

8. In LCrR 12.1, subsection (d) is changed to read as follows:
(d) Time for Filing Memoranda in Response and Reply A party opposing a motion must file a response mem-

orandum within eleven (11) days of service of the motion. Failure to timely respond to a motion may be
grounds for granting the motion. A party may file a reply memorandum within eleven (11) days of serv-
ice of the response.
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9. In LR 83.6, the word “Substitution” is inserted and a new subsection (c) is added to read as follows:

SUBSTITUTION OR WITHDRAWAL OF ATTORNEY OF RECORD

Unless a compelling reason exists, an attorney of record is not permitted to withdraw within twenty-one (21)
days of trial or a hearing on any motion for judgment or dismissal. At any other time, an attorney of record may with-
draw from a case only under the following circumstances:

a) The attorney files a motion, his or her client consents in writing, and another attorney enters his or her
appearance; or

b) The attorney files a motion, certifies the motion was served on the client, makes a showing of good cause,
and the Court consents to the withdrawal on whatever terms the Court chooses to impose.

¢) In cases where an attorney seeks to be substituted for another as attorney of record, and both attorneys are
within the same partnership or other legal professional association, a notice of substitution must be
filed signed by the withdrawing attorney and the substitute attorney with an affirmative representa-
tion stating that the substitution is made with the client’s consent; the notice may, but need not be,
signed by the client.”

10. In LCrR 57.6, the word “Substitution” is inserted and a new subsection (c) is added to read as follows:

SUBSTITUTION OR WITHDRAWAL OF ATTORNEY OF RECORD

Unless a compelling reason exists, an attorney of record is not permitted to withdraw within twenty-one (21)
days of trial or a hearing on any motion for judgment or dismissal. At any other time, an attorney of record may with-
draw from a case only under the following circumstances:

a) The attorney files a motion, his or her client consents in writing, and another attorney enters his or her
appearance; or

b) The attorney files a motion, certifies the motion was served on the client, makes a showing of good cause,
and the Court consents to the withdrawal on whatever terms the Court chooses to impose.

¢) In cases where an attorney seeks to be substituted for another as attorney of record, and both attorneys are
within the same partnership or other legal professional association, a notice of substitution must be
filed signed by the withdrawing attorney and the substitute attorney with an affirmative representa-
tion stating that the substitution is made with the client’s consent; the notice may, but need not be,
signed by the client.”

The changes reflected in this Joint General Order shall be incorporated into the Courts’ Joint Local Rules published on the
Courts’ respective websites. Copies of this Order shall be made available to the various publishing companies that publish the Joint
Local Rules of the Eastern and Western Districts of Kentucky and to the public upon request. The changes noted in this Order shall take
effect upon entry of this Order.

IT IS SO ORDERED:

Hon. Jennifer B. Coffman, Chief Judge Hon. Thomas B. Russell, Chief Judge
U.S. District Court U.S. District Court

Eastern District of Kentucky Western District of Kentucky

Hon. Karen K. Caldwell, Judge Hon. John G. Heyburn, II, Judge
Hon. Danny C. Reeves, Judge Hon. Charles R. Simpson, III, Judge
Hon. David L. Bunning, Judge Hon. Joseph H. McKinley, Jr., Judge

Hon. Gregory F. Van Tatenhove, Judge
Hon. Amul R. Thapar, Judge
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A Brillian

have the pleasure of writing to you

as the Chair of the Young Lawyers
Section’s first Diversity Committee.
Diversity in the legal profession has
been receiving the attention of national
and state bar associations for some time
now and its importance cannot be over-
stated. From the corporate executive to
the criminal defendant, clients desire
attorneys that can relate to them and the
people they serve. Diversity promotes
creativity, innovation and unique prob-
lem solving, and it makes the
profession, and individual work places,
more attractive. Furthermore, corporate
clients are demanding it and have made
it clear that there will be financial con-
sequences to law firms who do not
embrace it."! The Young Lawyers Sec-
tion is committed to the task of
changing the face of the Bar in Ken-
tucky and the Diversity Committee is
charged with helping the Section
achieve that goal.

One of the major issues on the diver-
sity front is that while the number of
women and minorities entering the prac-
tice of law has increased significantly
over the past several years, the number
of those individuals who go on to be
partners in law firms and leaders in bar
associations and similar professional
organizations is still abysmally low.?
Believing that effective mentoring is
key to addressing this problem, one of
the exciting projects on which the Com-
mittee is currently working is a
comprehensive mentoring program to
supplement the Kentucky Legal Educa-
tion Opportunity (KLEO) program.

Every year, KLEO offers up to 15
minority, low income or educationally
disadvantaged Kentuckians a $5,000
grant to be used at one of Kentucky’s

art to Emy

By Stephanie Renner

‘our Future.

nOUNG LAWNERS SEC

KY BAR

state-supported law schools for each
year of law school that they are eligible
to participate in the program. Currently,
KLEO fellows are matched up with
mentors, but the mentors are almost all
based in Lexington and there is no for-
mal program for the mentors and
mentees to follow. The Diversity Com-
mittee hopes to design a tangible and
effective mentoring program that will
increase the chances of each student’s
success both during school and in the
work force by supporting them in areas
such as study habits, writing skills, job
search efforts, marketing and practical
legal skills.

In addition to the mentoring pro-
gram, the Committee has plans for a
number of other initiatives, including
reaching out to secondary schools and
colleges to educate students about their
options for a legal career, finding ways
to recognize individuals and organiza-
tions that promote diversity in the legal
profession, and developing resources
such as model diversity plans, alterna-
tive work schedules and recruiting
initiatives for KBA members to use in
their diversity efforts.

I personally consider my work on the
Diversity Committee the most important
contribution I am making to the legal
profession right now. If you would like
to join our efforts, we welcome new
members to the Committee. Please feel
free to contact me at srenner @stites.com
to express your interest in joining the
Committee or to share your ideas about
changing the face of the Bar in
Kentucky. &

ENDNOTES

1. See A Call to Action: Diversity in the
Legal Profession, available at
http://www.clocalltoaction.com.

2. See The National Association of
Women Lawyers and the NAWL
Foundation, Report of the Third
Annual Survey on Retention and Pro-
motion of Women in Law Firms,
November 2008, available at
http://amlawdaily.typepad.com/NAW
LSurvey.pdf; see also The Greenling
Institute s Second Annual Report on
Diversity in the Legal Profession,
July 2008, available at
http://www.abanet.org/diversity/
Docs/Greenlining_report08.pdf.

Statewide

C. CLEVELAND GAMBILL

Retired United States Magistrate Judge
MEDIATION SERVICES

Louisville » 502.931.7103
Lexington ¢ 859.317.0303
gambillmediation@aol.com
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Confession
Is Good for
the Soul

Confidentiality, Privilege,
and Clergy Liability Issues
By David E. Davidson

OVERNMENT AND THE

“Church”! can come into

conflict in a variety of ways.

Conlflict often arises in the
context of litigation or criminal prose-
cutions, when testimony is sought
regarding confidential information orig-
inally communicated for religious
reasons to clergy or religious coun-
selors during a religious event or rite.
In these situations, the free exercise of
religion and the need to gather trial evi-
dence can be at odds. Society has
recognized the problem and developed
an evidentiary religious privilege? to
provide a system to fairly protect the
interests of all parties.

The issue of the religious privilege
arises most often in situations where a
criminal confession has been made or
where private information is shared with
a clergy. It is important for clergy to
know that the scope of the privilege is
limited and effective training for clergy
is essential to avoiding unintended con-
sequences. Improper disclosures by
clergy may expose the Church and the
clergy to civil suit, disrupt confidence in
the Church, and have other unintended
repercussions.

THE CHURCH’S TRADITION
OF CONFIDENTIALITY

Religious explication is not the pur-
pose of this article, but many faith
traditions consider their first priority to
be the salvation of souls. The Christian
Church has traditionally considered con-
fession of sin a critical and fundamental
part of a person’s salvation. Protestants
and Roman Catholics alike consider
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confession crucial to their mission but
approach that goal differently. For
Roman Catholics, confession is made
with the aid of a priest as an intermedi-
ary. For many Protestants, a priest is not
essential. Confession is also an element
of other diverse religious faiths. Yom
Kippur is the Jewish Day of Atonement
where the focus is on confession of sin.
Even outside of confession there can be
sensitive and religiously motivated com-
munications that are intended to further
spiritual guidance. While the concept of
sin and atonement are different in the
Islamic tradition, which also has a dif-
ferent understanding of its clergy’s role,
the evidentiary religious privilege will
nonetheless provide protections. In fact,
the privilege protects all confidential
communications between an individual
and a clergyperson when made in pur-
suit of spiritual guidance.?

The Church has traditionally kept the
confidences of its members and it has
done so to encourage candid and honest
confessions. For Roman Catholics, the
sacrament of penance is something only
possible between a priest and the peni-
tent. The Roman Catholic catechism
specifies that,

This secret, which admits of no
exceptions, is called the
“sacramental seal,” because
what the penitent has made
known to the priest remains
“sealed” by the sacrament.*

For Episcopalians, the confidence is
similar, “The secrecy of a confession is
morally absolute for the confessor, and
must under no circumstances be bro-
ken.”> Different traditions view the
process and its importance differently,
but all tend to share the common aim of
making the shared confidences confi-
dential. Although United Methodists do
not view confession as a sacrament,
they also instruct that, “Ministers . . .
are charged to maintain all confidences
inviolate, including confessional confi-
dences.”®

THE RELIGIOUS PRIVILEGE
AND THE DEVELOPING BOUNDARY
Over time the law has responded to

the Church’s concerns and the result is
that Rule 505 of the Kentucky Rules of
Evidence creates a specific “religious
privilege.” This rule replaced an older
statute, repealed in 1992, that had cre-
ated a “minister-penitent” privilege.
The earlier statute had history dating all
the way back to 1898, just seven years
after the adoption of the present Ken-
tucky Constitution in 1891. In its
modern form, the Kentucky Rules of
Evidence create similar privileges such
as attorney-client, husband-wife,
counselor-client, and psychotherapist-
patient. Commensurate with each
privilege is a traditional and independ-
ent duty to keep the information
confidential.

Each of the evidentiary privileges
exists to advance the public policy of
encouraging the free flow of informa-
tion in specific kinds of relationships
that society considers worthy of protec-
tion.” The religious privilege codified in
KRE 505 recognizes the need to dis-
close to a spiritual counselor in
confidence in order to receive spiritual
guidance.® The gist of the rule is in
KRE 505 (b):

A person has a privilege to
refuse to disclose and to pre-
vent another from disclosing a
confidential communication
between the person and a cler-
gyman in his professional
character as spiritual adviser.

The privilege belongs not to the cler-
gyperson, but to the person who makes
the statement to a clergyperson. There-
fore, the person communicating the
information is the one with the right to
refuse to disclose what was said and to
prevent the clergyperson from disclos-
ing what was said.

THE ELEMENTS OF THE
RELIGIOUS PRIVILEGE

The case law is littered with situa-
tions where a person mistakenly thinks
that any statement made to a clergyper-
son is protected by the privilege. The
reality is that the privilege is much nar-
rower.” KRE 505 (a)(2) defines
communication as follows:



A communication is “confiden-
tial” if made privately and not
intended for further disclosure
except to other persons present
in furtherance of the purpose
of the communication.

The statement must be in confidence
and must have been meant to be in con-
fidence. A casual comment in a church
hallway or at a party is unlikely to be a
protected communication. The prover-
bial statement in a confession booth to a
parish priest in a local parish church is
undoubtedly exactly the kind of com-
munication that is intended to be
protected. Yet, different denominations
and faiths have different processes for
confession and different training for
their clergy which leads to a wide varia-
tion of fact patterns where the privilege
may apply. The successful application
of the Religious Privilege requires not
just looking at the identities of the per-
sons involved, but also examining the
context and circumstances under which
the communication is made.

A protected communication must
have been made to a “legitimate” cler-
gyperson, not someone who got a
diploma off the internet or a non-
ordained lay person who is not
responsible for the spiritual life of the
Church and its members.!? The purpose

From these cases, it can be
seen that the courts will
narrowly construe the
“religious privilege” and that
the conversation must be for
purposes of seeking spiritual
guidance. For some faith
traditions that is easy to
establish, but for others
it can be more difficult.

of the relevant conversation is crucial to
determining if a privilege exists. The
privilege inquiry does not stop once it is
discovered a clergyperson has
participated. For a communication to be
covered by the religious privilege, it

must be communicated to a clergyperson
who is clearly acting as a spiritual advi-
sor when the communication is made.!!
It must also be clear that it was intended
that the information be held in confi-
dence and not disclosed to any other.'?

In Sanborn v. Commonwealth,"3 the
Kentucky Supreme Court considered a
death penalty case where a minister was
asked by the defense team to testify
about the theological perspective of the
death penalty. In that context, the minis-
ter spoke to Sanborn who told the
minister that the victim was alive when
he raped her. The minister was subse-
quently compelled to reveal Sanborn’s
statements as the religious privilege did
not apply because the communication
was not made to the minister “as a spiri-
tual advisor.”'* The Court distinguished
these facts because the minister was
hired to be an expert for the defense and
not to provide spiritual advice.

In another case, Commonwealth v.
Buford," the Supreme Court of Kentucky
was presented with facts where a minister
was a friend of the defendant, but serving

L. Edwin Paulson, Jr., Esq.
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at another church, and confronted the
defendant about allegations of sexual
abuse. In this case, Buford did not talk to
the minister, but his refusal to talk to his
minister friend was later used as evidence
at trial. The Court determined that this
evidence was admissible at trial because
Buford was confronted by “a friend and
colleague” over the allegations of sexual
abuse and his refusal to talk to the minis-
ter did not invoke the privilege.'® Buford
sought no guidance and the mere fact that
the friend was a minister gave no protec-
tion in and of itself.

Similarly, in a case under the old
statutory privilege, Wainscott v. Com-
monwealth,'” the defendant knew the
minister and spoke to him as a friend but
not for spiritual guidance. Wainscott told
the minister where the murder weapon
was and authorized the minister to show
the police where to find it. When the
privilege was raised it was held that his
statements were not considered privi-
leged because it was not Wainscott’s
intention to seek spiritual guidance.'®

From these cases, it can be seen that
the courts will narrowly construe the
“religious privilege” and that the con-
versation must be for purposes of
seeking spiritual guidance. For some
faith traditions that is easy to establish,
but for others it can be more difficult. If
clergy are not trained to define and dis-
tinguish the circumstances under which
they have conversations with their
parishioners, confusion results and

David E. Davidson
graduated from the
University of
Louisville with a
B.A. in 1976 and
earned his J.D.
from the University
of Cincinnati in
1980. He has prac-
ticed law in
Covington, Ken-
tucky since 1980 and currently practices
at his firm, Davidson Law Office. Mr.
Davidson was the Chancellor of the Epis-
copal Diocese of Lexington for six years.
He is also a past-president of the North-
ern Kentucky Bar Association. Mr.
Davidson is a trial lawyer focusing his
practice on individuals who have been
charged with crimes, who have personal
injuries, or who have family and domes-
tic legal matters.
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unexpected outcomes like those in the
cases above can occur.

INTERPLAY BETWEEN RELIGIOUS
PRIVILEGE AND MANDATORY
REPORTING OF CHILD SEXUAL ABUSE

Reconciling the religious privilege
with the legal duty to report child sex
abuse is an area fraught with danger.
The danger for clergy comes when they
do not understand the limited nature of
what is protected by the religious privi-
lege. The privilege protects only
confidential communications made in
seeking spiritual guidance. This limited
scope means that observations that are
made are not protected'® and that casual
conversations in the presence of others
occurring in the hallway at church or at
a picnic are not covered.?’

“Clergy malpractice”
for wrongful disclosure
of confidential information
is an area of law that is in
the midst of expansion
and development.?2

KRS 620.030 requires that “any per-
son” who knows or has reasonable
cause to believe that child abuse or neg-
lect is occurring must report it. This
article is not intended to fully discuss
that statute, but it is important to note
that there is an exemption from that
reporting requirement only for “attor-
ney-client” and “clergy-penitent”
privilege.?! The statute was first enacted
in 1988 before KRE 505 was adopted,
and used the old statutory language
rather than the KRE 505 language of
“religious privilege.” But, by the
statute’s terms, it is clear that everyone
in the world owes an obligation to
report suspected abuse except for those
two very narrow exceptions.

Any attorney who advises churches
should be working with the clergy on all
sorts of liability issues, but this is an
important and difficult one. Sexual
abuse of all sorts has been a problem for
the Church and churches are subject to
civil suit on a variety of fronts. Clergy
need to be very careful when they have
conversations with parishioners to define
those that are for “spiritual advice” and

those that are not. The training should
also make clear to all clergypersons the
rather limited scope of both the religious
privilege and the exemption under the
abuse statute. The duty exists for clergy
to report child sexual abuse that they
observe or come to know about except
when protected by the narrow exception
of the religious privilege.

CIVIL LIABILITY FOR
CLERGY DISCLOSURES

“Clergy malpractice” for wrongful
disclosure of confidential information is
an area of law that is in the midst of
expansion and development.?? There are
examples throughout the country that
are leading to suits and development of
the law.

One of the more infamous cases
involving clergy disclosure of confiden-
tial communications involved the former
governor of the State of Mississippi in
Protestant Episcopal Church in the Dio-
cese of Mississippi v. Mabus.”> In that
case Governor Mabus and an Episcopal
priest spoke with Mabus’ wife while sur-
reptitiously recording the conversation.
The priest elicited from the wife an
admission of infidelity and the taped
recording was used in the domestic case
to take custody of the children from the
wife. Mrs. Mabus sued the priest and the
Diocese for clergy malpractice, fraud,
and negligence. Mrs. Mabus argued that
priests should be treated like other pro-
fessionals. The Supreme Court of
Mississippi decided that the cause of
action should go to trial.

In contrast, the New York Court of
Appeals decided that the Religious Priv-
ilege does not create a cause of action.
In Lightman v. Flaum,** a wife, who was
in the midst of a divorce, made state-
ments to her rabbi about the religious
education of her children. The rabbi then
disclosed those statements and the wife
sued. The New York Court determined
that the evidentiary rule on religious
privilege did not, itself, create a cause of
action. In that case, the New York Court
of Appeals decided that it was improper
to compare the clergy to other profes-
sions in their duties. It remains to be
seen whether Kentucky Courts will
agree with the New York Court or the
broader ruling of the Mississippi Court.



CONCLUSION

The boundaries of the “religious priv-
ilege” are sometimes misunderstood, but
in general only apply to confidential
communications made during the
process of seeking spiritual guidance. It
is a narrow privilege and its full scope
and application continues to evolve both
in the criminal and civil context.
Improper disclosures by a clergyperson
of information that was intended to be
confidential can expose the Church and
the clergyperson to civil suit, disrupt
confidence in the Church, and have
other unintended repercussions. Both
attorneys and clergy should be properly
trained in the scope of the privilege and
exercise practical skills to set the expec-
tations of confidants and recognize and
avoid the potential pitfalls associated
with the religious privilege.
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