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This is my last President’s Page, as my
year ends on June 30. It has been a

year of change. We hired an outstanding
new KBA Executive Director, Jim
Deckard, and said goodbye to Bruce
Davis, who has provided exemplary ser-
vice and leadership for the past 24 years.
Our Supreme Court has changed a great
deal in make-up. Furthermore, last fall’s
judicial elections went smoothly, for the
most part, and did not turn into an
unsightly, uninformative free-for-all as
was feared.  

Some things do not change so smoothly.
The role of lawyers in our society contin-
ues to be misunderstood by many. We
wonder if our education system is failing
to teach our children the basics of our
system of government when more chil-
dren are able to name the Three Stooges
than are able to name three Justices of the
United States Supreme Court. Sadly, the
critics of our profession are often those
who should know better.  

Recently, a U.S. Deputy Assistant
Secretary of Defense stated that lawyers
were acting improperly by representing
terrorism suspects detained at
Guantanamo Bay. Specifically, he said it
was “shocking [that] major law firms in
this country…are out there representing
detainees.” He stated that corporate CEOs
should “make those law firms choose
between representing terrorists or repre-
senting reputable firms.” Even more dis-
tressing, the Wall Street Journal agreed in
an editorial quoting a “senior U.S. offi-
cial” stating that corporate CEOs “should
ask firms to choose between lucrative
retainers and representing terrorists.”

Strong criticism followed those state-
ments, including critical comment by
Attorney General Alberto Gonzales. Not

surprisingly, in typical fashion these days,
Charles Stimson “apologized” for his
remarks and claimed he was misunder-
stood. What’s frightening is that neither
Mr. Stimson nor the Wall Street Journal
seem to understand the legal system very
well. Nor do they understand that it is a
lawyer’s duty to zealously represent a
client and that everyone accused of a
crime deserves a vigorous defense. They
have forgotten, if they ever knew, about
John Adams’ representation of British
soldiers accused of murdering five
Bostonians.  

Lawyer bashing is a popular sport. We
hear the term “activists judges” thrown
about, apparently without a clue as to
what the term means. A “trial lawyer” is a
pariah to those who fail to understand
that a lawyer representing a plaintiff is
doing nothing more than championing the
rights of a client. Therefore, we need to
do more to educate the public about the
law and the role of the legal profession.  

Last fall in South Dakota the “Judicial
Accountability Initiative Law” (JAIL)
was on the ballot. Under this proposal
judges and members of local boards and
commissions could be stripped of all
immunity and be sued for damages
resulting from good faith decisions. A cit-
izens’ oversight committee, or “Special
Grand Jury,” could hear complaints
against judges and other public officials,
vote to strip them of immunity and even
have power to remove them from office
for opinions or decisions that members of
this “Grand Jury” perceived as improper.
This “Grand Jury” would be selected
from public roles, just as any jury might
be selected, and there would be no other
qualifications of any kind. One would not
even have to know how to read or write

in order to decide whether or not a judge
had made a bad decision, and the judge
could be sued or fired because of the
decision. At one time, public opinion
polls showed the initiative would pass.
Great public relations work by the South
Dakota Bar Association and others resulted
in an overwhelming defeat of the initia-
tive. However, the sponsors have already
announced their intent to try again in
other states.  

For years lawyers and bar associations
have wrestled with the public image
problem and what to do about it. Not so
many years ago a survey was done by the
University of Kentucky, and the lawyer’s
image did not look good. The Kentucky
survey was little different from surveys
from other venues. However, these sur-
veys also disclose that individuals repre-
sented by counsel almost always think
“my lawyer was a fine, honorable per-
son,” it’s just the lawyer on the other side
who is a jerk. That’s an obvious problem
of an adversarial system.

Fortunately, there are some lights in
the darkness. In an Opinion in the April
17, 2007 Wall Street Journal, titled Three
Cheers for Lawyers, commenting on the
recent dismissal of indictments against
Duke University lacrosse players, the
author stated:

Our criminal justice system doesn’t
rely solely on the fairness of the
police and prosecutors to get things
right. In every criminal case, there is a
professional whose only obligation is
to scrutinize what the police and pros-
ecutor have done. This “professional”
is a lawyer. The next time you hear a
lawyer joke, maybe you’ll think of the
lawyers who represented these three

Robert C. Ewald

PRESIDENT’S PAGE
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boys and it won’t seem so funny. You
probably can’t picture their faces and
don’t know their names….That’s
because they put their zealous repre-
sentation of their clients ahead of their
own egos and fame. Without their
lawyering skills, we would not today
be speaking so confidently of their
client’s innocence.  

There are things we can change to
improve our image. These things are car-
ried out better by each of us individually
rather than by a bar association. We must
return to the image and role of the citi-
zen-lawyer, the professional who is
involved in community activities and
gains respect for that involvement as well
as for legal skills. We must each demon-

strate to our communities our profession-
alism in our role as advisors and advo-
cates for our clients. We must also strive
to see that our schools teach the funda-
mental facts about our Constitution and
how our democracy and legal system
work. When our schools no longer view
teaching these subjects as important, it’s
no wonder so many people fail to under-
stand the nature of our government and
profession.  

Let’s not fail in our duty, as educated
professionals and citizens, to play a sig-
nificant role in our communities and
institutions. The single most important
way each of us will be able to enhance
the image of our profession is by being
professional and getting involved.  ■

Terms Expire on the 
KBA Board of Governors

On June 30 of each year, the terms

expire of seven of the fourteen Bar

Governors on the KBA Board of

Governors. SCR 3.080 provides that

notice of the expiration of the terms

of the Bar Governors shall be carried

in the Bench & Bar. SCR 3.080 also

provides that a Board member may

serve three consecutive two-year

terms. Requirements for being nomi-

nated to run for the Board of

Governors are contained in Section 4

of the KBA By-Laws and the require-

ments include filing a written petition

signed by not less than twenty (20)

KBA members in good standing who

are residents of the candidate’s

Supreme Court District. Any such

petition must be received by the KBA

Executive Director at the Kentucky

Bar Center in Frankfort prior to close

of business on the last business day

in October. The current terms of the

following Board members will expire

on June 30, 2008: 

1st Mark C. Whitlow
Paducah

2nd James D. Harris, Jr.  
Bowling Green

3rd R. Scott Madden
Manchester

4th Michael J. O’Connell 
Louisville

5th Douglas L. McSwain  
Lexington

6th Margo L. Grubbs  
Covington

7th John M. Rosenberg  
Prestonsburg

Supreme Court Justice Will T. Scott Presents Keynote Address 
for 2007 Law Day Ceremony at the Capitol

Supreme Court Deputy

Chief Justice Will T. Scott

encouraged 149 new attor-

neys to carry out their work

with courage at the annual

Law Day ceremony May 1

at the Capitol. 

“It’s not the number of

times you fall down in life

that counts - it’s the number

of times you get up!” said

Justice Scott, who gave the

keynote address for Law

Day. “In my lifetime, I’ve

seen a lot of young lawyers who were so afraid of making mistakes they were

afraid to try. If you’re going to be successful in life you have to try, and at times

you will fail, but if you’re not afraid of falling down you will be successful, and

that’s living. It falls to you now to help define our world’s ever-changing shape,

speed and boundaries. You will do this with your skills, with your humanity, at

times with your courage, but always with your integrity.”
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Sheryl G. Snyder is rated by Chambers USA 
Client’s Guide® as “widely agreed to be the 
state’s premier appellate lawyer.”

Snyder, Griffin Terry Sumner and 
Matthew Blickensderfer have published 
the definitive treatise on Kentucky 
appellate practice.

Frost Brown Todd is often engaged after an 
adverse jury verdict to candidly assess the 
prospects on appeal, and provide a fresh 
perspective on settlement alternatives.  
Get to know our appellate lawyers at 
www.frostbrowntodd.com/wewrotethebook.

Order your copy of Kentucky Appellate Practice at 800-328-9352. 
Author proceeds benefit the Kentucky Bar Foundation. 

Casemaker® Legal Research

makes online legal research

accessible and easy
◆ Out-of-state & Kentucky

legal resources
◆ Free unlimited use for all

KBA members
◆ At your fingertips and 

simple to use



Lost in the shuffle?
Set yourself apart from the others by advertising in the 
Kentucky Legal Directory. Among all the legal directories
on the market, the Blue Book stands out, truly the most 
user friendly hand held device on your bookshelf.  

Stand out for a change!
* Smaller size & distinctive blue cover make our book instantly 
recognizable
* Each volume covers a single state, and is sold individually. 
Purchase only the ones that you need.  
* Biographical listings appear in single-column page format,
with larger type to make them easier to read.
* Color coded pages and tab dividers make it easier to move
between sections 

The Kentucky Legal Directory
Official Directory of the Kentucky Bar Association.

Lost in the shuffle?
Set yourself apart from the others by advertising in the 
Kentucky Legal Directory. Among all the legal directories
on the market, the Blue Book stands out, truly the most 
user friendly hand held device on your bookshelf.  

Stand out for a change!
* Smaller size & distinctive blue cover make our book instantly 
recognizable
* Each volume covers a single state, and is sold individually. 
Purchase only the ones that you need.  
* Biographical listings appear in single-column page format,
with larger type to make them easier to read.
* Color coded pages and tab dividers make it easier to move
between sections 

The Kentucky Legal Directory
Official Directory of the Kentucky Bar Association.

Legal Directories Publishing Company
Your Blue Book of Attorneys

9111 Garland Road
P.O. Box 189000
Dallas, TX 75218
800 447 5375

Fax: 214 324 9414
www.legaldirectories.com

Legal Directories Publishing Company
Your Blue Book of Attorneys

9111 Garland Road
P.O. Box 189000
Dallas, TX 75218
800 447 5375

Fax: 214 324 9414
www.legaldirectories.com



The equine industry is one of the
largest agribusinesses in the United States
contributing $101.5 billion to the Gross
Domestic Product and creating more than
1.4 million full-time jobs.1 There are 9.2
million horses in the United States
(including 1.29 million thoroughbreds)
and 4.7 million industry participants.2

Kentucky in particular is dependent upon
the success of the thoroughbred racing
and breeding industry.3 Kentucky stands
more thoroughbred stallions than any
other state. More than 21,000 thorough-
bred mares were bred in Kentucky in
2006, with approximately 10,000 Ken-
tucky bred foals registered each year.4

Commercial auction sales of thorough-
breds in the United States grossed $1.1
billion dollars in 2005, with more than
half of that, or $650 million in sales
derived from Kentucky alone.5

Total pari-mutuel wagering on thor-
oughbred racing in North America
totaled $14.78 billion in 2006, up 1.51%
over 2005,6 and up approximately 7.9%
over 1996.7 In 2006, wagering on racing
in Kentucky returned $13.76 million to
the Commonwealth in tax revenue, $5.6
million of which was returned to the
General Fund.8

Historically, all wagering took place
“within the racing enclosure” or “on-
track.” In the late 1970’s, however, tech-
nology made it possible for one racetrack
to broadcast live images of its races (the
“Host Track”) to another racetrack or
simulcast location. Host Tracks began
simulcasting live races to other locations
both in-state and out-of-state and Federal
civil legislation, the Interstate Horserac-
ing Act of 1978,9 was introduced to
expressly authorize wagering on such
transmissions. By 2005, approximately
88% of the wagering on North American
racing migrated from on-track wagering
to off-track wagering representing a fun-
damental shift in racing economics.10

These off-track wagers placed at another
racetrack, an off-track betting (“OTB”)

parlor, or other account wagering outlet
return substantially less to the Host track
than the same wager placed on-track.11

Account wagering (telephone and
internet) is essential to the horseracing
industry as it is the fastest growing seg-
ment of pari-mutuel wagering with more
than $2.5 billion wagered last year, repre-
senting more than 16% of the total United
States pari-mutuel market.12 Numerous
companies entered the account wagering
market in recent years including both pri-
vate and publicly traded companies. The
list of providers includes TVG, Magna
Entertainment Corp. (XpressBet), You-
bet.com, Autotote and AmericaTab.13 The
legality of internet and telephone account
wagering is a critical topic for the
providers, industry and states, such as
Kentucky, whose economies depend on
the success of the horseracing industry.  

This Article provides a summary of
various Federal laws that impact internet
and telephone account wagering. It dis-
cusses the current position of the Depart-
ment of Justice (“DOJ”) that such inter-
state wagers via telephone and the inter-
net are illegal under federal anti-gambling
statutes. The Article provides a summary
of various states’ laws regarding account
wagering and the recent Supreme Court
decision in Granholm v. Heald,14 apply-
ing Granholm to argue that states that
permit in-state account-wagering
providers to accept bets while prohibiting
out-of-state providers from doing so vio-
late the Dormant Commerce Clause of
the United States Constitution.15

Federal Laws Impacting 
Account Wagering Providers

While several Federal statutes impact
account wagering providers, the most
important is the Interstate Horseracing
Act of 1978 (“IHA”),16 a civil statute that
authorizes interstate off-track wagering.
An “interstate off-track wager” is “a legal
wager placed or accepted in one State
with respect to the outcome of a horse

Galloping Across State Lines:
Wagering, Wine and the U.S. Constitution

By Laura A. D’Angelo and Jennifer L. Howard

Equine
Law
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race taking place in another State and
includes pari-mutuel wagers, where law-
ful in each State involved, placed or
transmitted by an individual in one State
via telephone or other electronic media
and accepted by an off-track betting sys-
tem in another State, as well as the com-
bination of any pari-mutuel wagering
pools.”17 As amended in 2000, the IHA
expressly authorizes interstate account
wagering via the telephone and internet.18

Despite the IHA’s passage by Con-
gress, the DOJ contends, both in congres-

sional testimony and non-judicial pro-
ceedings, that telephone and internet
wagering on horseracing violates federal
anti-gambling statutes.19 Specifically, the
DOJ argues that such activity is barred by
the Wire Act of 1961, the Travel Act and
the Illegal Gambling Practices Act,20 prior
enacted criminal statutes which the DOJ
argues are not overridden by the IHA, a
subsequently enacted civil statute. The
Wire Act provides that “[w]hoever, being
engaged in the business of betting or
wagering knowingly uses a wire commu-
nication facility for the transmission in
interstate or foreign commerce of bets or
wagers or information assisting in the
placing of bets or wagers on any sporting
event or contest, or for the transmission of
a wire communication which entitles the
recipient to receive money or credit as a
result of bets or wagers, or for information
assisting in the placing of bets or wagers,
shall be fined under this title or impris-
oned not more than two years, or both.”21

The DOJ’s position is vulnerable for
several reasons. First, in contradiction of
its frequently stated position, the DOJ tes-
tified at trial in 2000, that the Wire Act did
not apply to pari-mutuel wagering.22 Sec-
ond, the legislative history accompanying
the Wire Act suggests that the law was
meant to prohibit book-making and sports
betting, not to restrict state-licensed, state-
regulated pari-mutuel wagering.23 Third,
federal case law indicates that the more
recent and narrow statutes control, regard-
less of whether it is civil or criminal in
nature.24 The IHA is the more narrow and
more recent statute. Thus, the DOJ’s posi-
tion is not well-supported.

Recently, Congress stepped into this
discussion again. In September 2006,
Congress passed the Unlawful Internet
Gambling Enforcement Act of 2006, a
late addition to the politically popular
Port Security Bill. The Bill was signed
into effect by President George W. Bush
on October 13, 2006. The Unlawful Inter-
net Gambling Enforcement Act imposes
restrictions on financial institutions and
credit card companies with respect to pro-
cessing payments to or from companies
that accept wagers from United States cit-
izens on illegal forms of internet wager-
ing. Within one market day of the pas-
sage of the new Act, the value of the
major sports betting and online poker

companies traded on the London
Exchange fell $6.5 billion.25 The Unlaw-
ful Internet Gambling Enforcement Act
does not legalize any internet gambling
that was previously illegal, nor does it
prohibit any form of internet wagering
that was previously legal. Thus, horserac-
ing maintained its status as authorized by
the IHA as the only form of legal internet
wagering in the United States.26 Since the
passage of the Unlawful Internet Gam-
bling Enforcement Act, major foreign
operators of online sports betting and on-
line poker have withdrawn from the Unit-
ed States market.27 Additionally, several
public arrests of CEO’s of British and
offshore companies have been made in
the United States and subpoenas have
issued to several Wall Street lending insti-
tutions. While some of the arrests were
the result of previously pending Attorney
General investigations, some appear to be
the result of new found prosecutorial
power under the Unlawful Internet Gam-
bling Enforcement Act.28

Overview of State Account 
Wagering Laws

The IHA provides that wagers must be
legal in both the state where the wager is
placed and the state where the wager is
received.29 State laws regulating account
wagering can be roughly divided into four
categories: (1) those that prohibit all pari-
mutuel wagering, including account
wagering; (2) those that specifically
authorize account wagering with in-state
and out-of-state providers; (3) those that
permit pari-mutuel wagering but are silent
with regard to account wagering; and (4)
those that permit account wagering with
in-state providers but prohibit account
wagering with out-of-state providers.

Alaska, Georgia, Hawaii, Mississippi,
North Carolina, South Carolina and Utah
prohibit pari-mutuel wagering altogether;
thus, in those states, it is generally
acknowledged that an account wager may
not be made from or in these states and
that account wagering is illegal.30 On the
opposite end of the spectrum are the
states, including Kentucky, that specifical-
ly authorize account wagering by in-state
or out-of-state providers.31 California,
Idaho, North Dakota and Ohio require that
in-state and out-of-state providers be
licensed by the state. The out-of-state

Laura A. D’Angelo
is a partner in the
Lexington office of
Wyatt, Tarrant &
Combs, LLP and is
chair of the Equine,
Gaming and Enter-
tainment Practice
Group. She is also
an adjunct profes-

sor of Equine Law at the University
of Kentucky College of Law. Ms.
D’Angelo received her B.S. in 1987
from the University of Guelph,
Ontario and obtained her M.B.A. in
1990 from York University in Toron-
to. In 1996, she earned her J.D. from
the University of Kentucky College
of Law. She is the former general
counsel to the Gulfstream Park in
Miami, Florida. 

Jennifer L.
Howard is an asso-
ciate attorney in the
Lexington office of
Wyatt, Tarrant &
Combs, LLP and is
a member of the
Equine, Gaming
and Entertainment
and General Busi-

ness Practice Groups. Ms. Howard
received her B.A. from Centre Col-
lege in 2000 and earned her J.D. in
2003 from the University of Ken-
tucky College of Law, where she
graduated magna cum laude and was
a member of the Order of the Coif.
The views expressed herein are of the
authors and do not necessarily repre-
sent the views of Wyatt, Tarrant &
Combs, LLP or clients of the firm.
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provider must coordinate with the state
regulatory authority and must complete a
rigorous application process providing
detailed information on the provider and
the method by which they validate the
identity of their account holders. Some
states which authorize account wagering,
including Maryland, Massachusetts, Ore-
gon, Virginia, Washington and Wyoming,
do not require the provider to be licensed
but require out-of-state providers to enter
into an agreement with a local track or
horsemen’s group to address issues such
as fees to the local market.

Several states are silent as to whether
account wagering is permitted;32 howev-
er, under these states’ statutory schemes
or state constitution, gambling is illegal
unless specifically authorized. Many of
these states have taken the stance that
since pari-mutuel wagering is authorized
in these states and account wagering is
not expressly permitted by statute, it is
illegal. For example, Arizona’s statutes
provide that “[e]xcept as provided in this
article and in title 13, chapter 33, all
forms of wagering or betting on the
results of a race . . . are illegal.”33 Arizona
authorities have advised account wager-
ing providers that were accepting bets
from and establishing accounts for Ari-
zona residents to cease such action imme-
diately, stressing that Arizona statutes and
rules do not authorize telephone wager-
ing.34 The Illinois Attorney General
issued an opinion in November 2001,
determining that Illinois tracks cannot
legally accept off-site account wagers
from in-state or out-of-state individuals,
nor can in-state individuals place bets
with off-site account wagering
providers.35 The Indiana Attorney Gener-
al issued a similar opinion stating that
since Indiana law criminalizes gambling
not specifically permitted by law and
online gambling is not specifically per-
mitted, it is illegal.36

Of particular interest to this Article are
the states that fall into the remaining cate-
gory. New York, Nevada, New Jersey,
Pennsylvania and Connecticut37 each per-
mit account wagering provided the wager
is placed with an in-state provider, while
prohibiting participation by out-of-state
providers.38 Account wagering via the
telephone is authorized in Connecticut
but only through owner/operator Autotote

Enterprises, Inc.39 Nevada permits
account wagering only for in-state
licensees and in-state account holders,40

while New Jersey permits account wager-
ing only with the sole authorized
provider.41 Pennsylvania permits both
telephone and internet wagering by Penn-
sylvania residents with licensed Pennsyl-
vania racetracks.42 Although telephone
wagering was previously permitted on-
site, the New York legislature recently
passed laws authorizing wagering
through the internet and other electronic
media by licensed providers.43 On
December 28, 2006, the New York Rac-
ing and Wagering Board adopted tempo-
rary regulations to authorize such wager-
ing. Both the temporary regulations and
proposed permanent regulations provide
that only in-state providers will be
licensed by the New York Racing and
Wagering Board.44

Granholm Argument
In Granholm v. Heald, the U.S.

Supreme Court held that limitations on
direct sales by out-of-state wineries into
Michigan and New York violated the
Commerce Clause. The statutes chal-
lenged in Granholm prohibited the direct
shipment of wine to in-state consumers by
out-of-state providers. Michigan law pro-
vided that in-state wineries could obtain a
license allowing them to ship directly to
consumers but out-of-state wineries could
not ship directly. Instead, out-of-state
wineries had to “pass through” an in-state
wholesaler. The Court called the discrimi-
natory character of the Michigan “obvi-
ous” and held that the statute violated the
Commerce Clause.  

The New York statute differed from the
Michigan statute in that it did not
absolutely ban out-of-state wineries from
shipping directly to consumers, but
instead required out-of-state wineries to
establish a distribution operation in New
York to gain privilege to ship directly.
Further, the out-of-state wineries that
established the requisite branch office and
warehouse in New York were still ineligi-
ble for a “farm winery” license, which
license provided the most direct means of
shipping to New York citizens. The New
York statute granted “in-state wineries
access to the State’s consumers on prefer-
ential terms” which the Court found

equally discriminatory, and the Court
ruled that the New York statute violated
the Commerce Clause. Similar to the dis-
criminatory laws regarding direct ship-
ment of wine, the laws in New York,
Nevada, New Jersey, Pennsylvania and
Connecticut that permit only in-state
account wagering providers to accept tele-
phone and internet account wagers violate
the Commerce Clause.45 In Granholm,
despite the broad power granted to states
to regulate alcoholic beverages under § 2
of the Twenty-First Amendment, the
Court found that states do not have the
power to ban the shipment of wine by
out-of-state producers while permitting
shipment by in-state producers.

The Commerce Clause provides that
Congress has the power “[t]o regulate
Commerce . . . among the several States.”
The Supreme Court has long recognized
a “Dormant Commerce Clause” that lim-
its States’ powers to “erect barriers
against interstate trade.” “[T]he framers
of the Constitution, by the Commerce
Clause, gave the federal government the
power to regulate interstate commerce as
a means of avoiding trade wars among
the states. . . . Implicitly, the Commerce
Clause creates a national free market and
restricts states from impeding the free
flow of goods from one state to anoth-
er.”46 “Time and again [the Supreme
Court] has held that, in all but the nar-
rowest of circumstances, state laws vio-
late the Commerce Clause if they man-
date ‘differential treatment of in-state and
out-of-state economic interests that bene-
fits the former and burdens the latter.’”47

According to the Court, “States should
not be compelled to negotiate with each
other regarding favored or disfavored sta-
tus for their own citizens.”48

It is not difficult to determine that the
account wagering laws of New York,
Nevada, New Jersey, Pennsylvania and
Connecticut discriminate against out-of-
state account wagering providers in favor
of in-state providers. In each state, in-
state providers are able to open accounts
for bettors while out-of-state providers
may not. As in Granholm, the in-state
account wagering providers have the
privilege of participating in the economic
market of the state while out-of-state
providers do not. Such protection of in-
state providers amounts to state enforced
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economic protectionism, which is the
harm that the Commerce Clause was
meant to prevent.49 Allowing discrimina-
tion against out-of-state providers
“invite[s] a multiplication of preferential
trade areas destructive of the very pur-
pose of the Commerce Clause.”50 While
Federal laws grant the States broad power
to regulate gambling, the states may not
enact statutes that discriminate in favor of
in-state providers. The discriminatory
account wagering statutes similarly vio-
late the United States Constitution and
are contrary to the holding in Granholm.

If a state has no other reasonable,
nondiscriminatory means to advance a
legitimate local interest, then the statute
may be valid even though it is discrimi-
natory. The “burden is on the State to
show that ‘the discrimination is demon-
strably justified,’”51 This burden is diffi-
cult to meet as the “clearest showing” is
required to justify the discriminatory state
regulation.52 Here, the states might argue
goals such as controlling the number of
wagering providers, ensuring that their
citizens are wagering with a legitimate
provider, ensuring that the state gets its
share of the wagers placed or the preven-
tion of wagering by minors or addictive
gamblers. While these goals may be legit-
imate, excluding out-of-state providers is
not the only means by which to achieve
them, nor is there any concrete evidence
that the states cannot effectively police
the out-of-state providers. For example,
there is no evidence that minors are more
likely to wager with out-of-state
providers than they are with in-state
providers.53 Thus, the five states listed
above cannot satisfy the exacting stan-
dard and the statutes fail under the Com-
merce Clause.

Conclusion
As the percentage of wagers placed on

horseracing through the telephone and the
internet grow and horseracing’s future
relies increasingly on off-track revenue,
an examination of the legality of the dis-
criminatory laws of New York, New Jer-
sey, Nevada, Pennsylvania and Connecti-
cut is essential. Full participation in these
economic markets is critical to the sur-
vival of account wagering providers and
is fundamental to American principles of
competition and free markets. Commerce

Clause jurisprudence provides that the
laws of the states that forbid out-of-state
providers while permitting in-state
providers cannot stand. Each of these
state statutes discriminate against out-of-
state providers in favor of in-state
providers and there is no legitimate rea-
son for such statutes that cannot be ful-
filled with a non-discriminatory alterna-
tive. Despite gambling being an industry
over which the states have great authority
to regulate, as in Granholm, the states
must use an even hand in effecting regu-
lations on who may provide account
wagering.  
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Liability issues surrounding the trans-
port of horses have obvious significance
for the Kentucky practitioner. Horses are
now Kentucky’s top agricultural revenue
producer.1 In 2006, over 15,000 Thor-
oughbred horses entered auctions at
Keeneland and Fasig-Tipton in Lexing-
ton. Of that number, 9,970 horses were
sold to new owners.  Over twenty percent
of the horses auctioned at Keeneland
were purchased by buyers identified as
“foreign.”2 All of these horses had to be
transported: from their point of origin to
the auctions, and then to the buyers (or, if
unsold, back “home”). Horses made thou-
sands of other trips within Kentucky,
whether to Standardbred auctions, train-
ing or breeding facilities, or racetracks. 

If a horse is injured or dies while in
transit, a claim may exist against the
party who arranged the transportation, the
farm where the horse was made ready for
shipment, the veterinarians who provided
pre-transportation treatment, and/or the
carrier. This article addresses the ele-
ments of, and potential defenses to, such
claims, the expert testimony needed in lit-
igating those claims, the damages that
may be recoverable if a loss occurs, and
ways in which potential targets might
minimize their liability.

ESTABLISHING THE 
STANDARD OF CARE

When a horse is injured during the
transportation process, identification of
the parties who might be held responsible
depends on when the horse’s injury
occurred. For example, if a horse is to be
shipped overseas by plane, or if it will
have a long van ride, then mineral oil
may be administered directly into its
stomach through a nasal gastric tube.
That tube could cause death by asphyxia-
tion, either by being improperly placed so
that oil is inserted into the horse’s lungs,
or due to swelling in the horse’s wind-
pipe.3 In such a scenario, the veterinarian
who administered the mineral oil, the

owner of the farm where the horse was
prepared for transport, and/or the agent
responsible for handling the transport
might all be held liable. The owner must
establish the standard of care to which
each of those defendants should be held.
To prove that standard, a qualified wit-
ness with sufficient expertise is needed. 

Admissibility of Expert Testimony
Admission of expert opinion testimony

is governed by Kentucky Rules of Evi-
dence (“KRE”) 702 (setting out the gen-
eral rule on expert testimony), 703 (iden-
tifying the bases of expert testimony), and
705 (governing the disclosure of the facts
or data underlying expert opinions). An
expert must (1) qualify by experience,
training, or specialized knowledge to tes-
tify as an expert, and (2) provide a sound
basis for the testimony.4

Professor Lawson explains that Ken-
tucky law does not require satisfaction of
an “onerous burden” before an expert
may testify.5 Experience in a highly par-
ticularized field is not a prerequisite to
admissibility of expert witness testimony
in an ordinary negligence case. All that is
required is experience or education suffi-
cient to enable the expert to “assist the
trier of fact.”6 Requiring a high degree of
specialized experience on the part of an
expert would impose an “onerous bur-
den” on parties, especially when the rele-
vant industry is small and tightly-knit.7

Accordingly, issues regarding an expert’s
lack of particularized, practical experi-
ence go to the weight of the testimony,
not its admissibility.8

As explained below, however, Ken-
tucky courts have held that experts who
propose to testify as to the relevant stan-
dard of care in professional malpractice
cases must base their testimony on the
special technical knowledge which is rel-
evant to the case.

Veterinarians’ Liability
To prevail in any negligence action, a
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plaintiff must establish a duty, breach,
causation, and damages.9 When applied
to a professional malpractice claim
against a veterinarian, these elements
require the plaintiff to prove (a) that the
veterinarian owed a duty to the plaintiff,
(b) the veterinarian failed to conform to
the standard of care owed to the plaintiff,
and (c) the veterinarian’s breach of the
standard of care was the direct cause of
the plaintiff’s injury.10 Kentucky law
requires that both the defendant’s devia-
tion from the standard of care and the
causal link between that deviation and the
plaintiff’s damages be established by
expert testimony.11

In addition, Kentucky law requires
expert testimony on the proper standard
of care in a professional negligence
action to be based on the technical
knowledge relevant to the case.12 For
example, in a dental malpractice action,
only another dentist may testify as to the
accepted standard of care to which a den-
tist should be held.13

In order to survive a motion for sum-
mary judgment in a professional negli-
gence claim, a plaintiff horse owner must
have an equine veterinarian who is will-
ing to testify that the horse suffered its
injury or death as a result of the treating
veterinarian’s failure to comply with the
standard of care. However, in light of the
above-discussed application of KRE 702,
it is likely that any equine veterinarian
will qualify as an expert, even if he or she
does not possess specialized expertise
with regard the particular injury or dis-
ease purportedly caused or inappropriate-
ly treated by the treating veterinarian. 

Transportation Agents’ 
or Carriers’ Liability

The law of bailment for hire may
modify the ordinary elements of negli-
gence in a claim against a transportation
agent and/or commercial carrier. In a
bailment for hire case, a plaintiff need
only prove (1) that he or she delivered
personal property in good condition (a
healthy horse) (2) to the defendant (a
transportation agent or carrier), and (3)
that it was returned in a damaged condi-
tion.14 Once that showing is made, the
plaintiff has established a prima facie
case, creating a presumption of negli-
gence on the part of the bailee.15 “If the
bailee hopes to prevail, he must come
forward with evidence to counteract this
rebuttable presumption.”16 In Welch v.
L.R. Cooke Chevrolet Co., for example,
the plaintiff/bailor delivered a car to the
defendant/bailee for repair.17 While in
the bailee’s possession, the car was
destroyed by fire. The bailee bore the
burden of proving that the fire resulted
from a cause other than his negligence.18

Because an agent responsible for
transporting a horse and a commercial
carrier are deemed bailees-for-hire, a pre-
sumption arises that a horse’s injury or
death was the result of their negligence
unless they are able to prove otherwise.
These defendants can establish the nor-
mal duty of care under the circumstances,
and show that they satisfied that duty,
through the testimony of a witness or
party who has been involved in transport-
ing horses and who is aware of the nor-
mal course of conduct for a transportation
agent and/or carrier. 

Even in a bailment case, however, an

agent or carrier may avoid liability if the
owner consented to the act which led to
the horse’s injury or death. Returning to
the example of the administration of min-
eral oil, American owners are arguably
aware that this procedure is commonly
performed and may therefore be assumed
to have implicitly consented to the proce-
dure as well as the known risks presented
by it. Because the practice of “oiling” is
less standard in Europe, however, a for-
eign owner may not be aware that a horse
entrusted to a carrier or agent will under-
go this procedure. Counsel should there-
fore emphasize to carriers and transporta-
tion agents the importance of clearly
explaining (prior to transportation) to the
horse owner any procedures the horse
may undergo, and of obtaining the
owner’s express, written consent to those
procedures. 

Farm Owners’ Liability
Whether a horse is placed on a farm

for a brief time prior to being transported
domestically, for quarantine prior to being
transported overseas, or for a longer-term
basis, the obligations of the farm owner
are the same: he or she must provide the
care normally received by a horse at a
qualified and competent facility within
Central Kentucky.  

Although a bailee-for-hire at common
law, the Kentucky farm owner has been
statutorily relieved from the burden of
establishing that he or she was not negli-
gent, or that a horse’s injury or death did
not result from his or her negligence.19

The statute applies to one who “for com-
pensation” has another’s horses on his
land for custody, care, breeding or selling,
and it provides that the farm owner’s pos-
session of the horse at the time it died or
was injured “shall not be sufficient to cre-
ate a presumption of negligence on the
part of the boarder, or a prima facie case
in favor of the owner” of the horse.20

In a negligence action against a farm
owner, a witness with experience as a
boarding farm manager is needed to
establish the standard of care. So long as
the witness has experience in caring for
horses and familiarity with the appropri-
ate management of a boarding farm, a
witness’s expertise may be based upon
experience earned at farms outside of
Kentucky, or even overseas. 
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ESTABLISHING CAUSATION
Even if the evidence overwhelmingly

shows that one of the parties having con-
trol of the horse failed to meet the stan-
dard of care, the owner must still estab-
lish a direct connection between the
defendant’s negligent act and the plain-
tiff’s loss. This becomes difficult if there
are multiple causes for a horse’s injury or
expiration. Fortunately, Central Kentucky
offers an excellent resource for determin-
ing the cause of a horse’s death: the Uni-
versity of Kentucky Livestock Disease
Diagnostic Center is staffed by extremely
capable pathologists who have performed
thousands of equine necropsies and who
are typically accessible to attorneys.

ESTABLISHING DAMAGES
The damages recoverable for any lost,

converted or damaged personal property,
including a horse, equal the fair market
value of that property at the time of the
injury or loss.21 “Fair market value”
means “the price that a willing seller will
take and a willing buyer will pay for
property, neither being under any com-
pulsion to sell or buy and both being in
possession of all relevant information
regarding the property.”22

In establishing the fair market value of
an injured or deceased horse, a party may
rely on expert testimony, even if that
expert’s opinion is based on information
gathered from third parties.23 In fact, if
the information on which the expert relies
is “of a type reasonably relied upon by
experts in the particular field in forming
opinions or inferences upon the subject,”
the second-hand information on which
the expert relies need not even be inde-
pendently admissible into evidence.24 All
horse valuations of a deceased horse con-
stitute an opinion, because when a horse
is injured or dies, an appraisal is neces-
sarily based on information other than a
sale between a willing buyer and willing
seller. Opinion testimony is an appropri-
ate basis for determining the damages
suffered by a horse owner.25

Typically, an equine expert will pro-
vide a range of values for a deceased
horse, not a single dollar figure. This does
not impact the admissibility or persua-
siveness of the expert’s valuation.26

Moreover, because the equine industry
does not have any specialized education

courses, licensing, or certification proce-
dures for persons involved in the buying
and selling of horses, there are no specific
requirements to be satisfied in order for
an expert to be qualified to testify about
the value of a horse. Typically, an ideal
expert for that role is someone who has
been involved in multiple horse purchases
and sales. 

Valuation of a deceased horse, like any
appraisal, may be based on a number of
criteria. The horse’s pedigree (family his-
tory) is particularly important for a horse
which has not yet raced. The horse’s con-
formation (physical appearance) may also
be important, although an expert may not
have this information first-hand if the
horse is deceased or if the expert has not
had an opportunity to view it. If this is
the case, the appraiser may examine pho-
tographs, if available, or may discuss the
horse’s appearance with someone who
has seen the horse. Historical auction
prices and race records of the horse’s rel-
atives are also important. If the horse has
raced, then its success at the track will be
a very influential factor. Even if unraced,
however, the horse’s performance in
training will be significant. Finally, for
horses purchased at auctions and then
exported to Great Britain, the “value
added tax” (“VAT”) imposed on the horse
by Great Britain may provide probative,
though not dispositive, information about
the horse’s value. The VAT is based on
the owner’s value of the horse.

POTENTIAL DEFENSES
Contractual Limitations of Liability 
by Commercial Transporters and
Boarding Farms

Commercial carriers, shipping inter-
mediaries, and brokers frequently

include within their contracts a boiler-
plate provision attempting to limit their
liability for any loss or damage to the
horse resulting from negligence or any
other fault to either $50.00 or the fees
charged for the shipment, whichever is
less. These provisions are generally
upheld.27 In some circumstances, a
“course of dealing” argument may per-
mit a defendant to invoke a limitation on
liability even if that limitation appears
only in an unsigned invoice rather than a
mutually negotiated contract.28

In the authors’ experience in represent-
ing Thoroughbred breeding, sales, and
boarding entities in Central Kentucky,
only a few of those entities contractually
attempt to limit their liability for injuries
to or deaths of horses which they board.
Typically, a contractual limitation on a
boarding farm’s liability is enforceable.
Although contracts exempting parties
from negligence are not favored, they
will be enforced where the language is
unmistakably clear and understandable.29

An Agent’s Authority to Agree to a
Contractual Limitation of Liability

When a horse is injured or killed dur-
ing transport, a question may arise as to
the authority of the owner’s agent to
agree to a limitation on the liability of a
carrier or boarding farm. Although buyers
are often represented at auctions by
agents who bid on horses, an “agent”
who was authorized to purchase a horse
may not have been authorized to contract
with a transportation company. 

It is important to distinguish whether
the person contracting with a carrier or a
boarding farm on behalf of the new
owner is acting as the owner’s authorized
agent or as an independent contractor.30
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This is because knowledge of (and notice
to) an independent contractor is not nec-
essarily imputed to the person for whom
the contractor is performing work.31

Knowledge and notice can, however, be
imputed to an agent.32

CONCLUSION
With thousands of horses - many of

which are very valuable - being transport-
ed annually to, from and through Ken-
tucky, the possibility of an injury or death
during transportation (or during prepara-
tion for transportation) cannot be dis-
counted. This risk makes it important for
attorneys who represent participants in
the equine industry to understand how
best to protect their clients and, if and
when an accident does occur, how to pro-
ceed. Because of the protections which
may be afforded by statute or contract, a
horse owner may suffer a loss for which
he or she has no viable remedy against
responsible parties. If the horse owner
receives appropriate advice prior to a
loss, however, he or she may seek protec-
tion through proper insurance. ■
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In July 2006, the bill commonly called
the Dual Agent bill, was codified as Ken-
tucky Revised Statute 230.357 after pass-
ing the Kentucky legislature. The Dual
Agent statute will, in the opinion of the
authors, give rise to complications which
may not have been anticipated by the
bill’s champions. Without the passage of
the Dual Agent bill, the law provides a
place - the courts - for redress that may be
due in a situation in which a new player
(or an old one) enters the thoroughbred
industry, making substantial capital invest-
ments to compete for top quality brood-
mares and racing stock, and becomes
involved with agents/advisors who
allegedly breach multiple fiduciary duties
to him or her, as principal. The usual and
satisfactory statutory and common law
claims exist that arm a damaged principal
in the courts. Examples of such claims
include breach of the agent’s fiduciary
duties, which include the duty of loyalty
and the duty of care that each agent owes
to his/her principal. A damaged principal
could also bring a claim for fraud against
an agent, and to do so successfully, the
principal would be required to establish
the six elements of fraud under Kentucky
law as follows, by clear and convincing
evidence: (a) material representation (b)
that is false (c) known to be false or made
recklessly (d) made with inducement to be
acted upon (e) acted in reliance thereon
and (f) causing injury.1

A dual agent is defined as a person
who acts as an agent for both the pur-
chaser and the seller.2 The Dual Agent
statute imposes additional responsibilities
on an agent who is deemed a “Dual
Agent” and provides treble damages and
attorneys’ fees against anyone who vio-
lates its provisions. The statute goes fur-
ther than simple disclosure of the dual
agency to the principals by requiring, in
writing, consent of the principals regard-
ing the commission paid to their agent(s).

The statute provides in part:
It shall be unlawful for a per-

son acting as an agent for either
a purchaser or a seller or acting
as a dual agent in a transaction
involving the sale, purchase, or
transfer of an equine used for
racing or showing, including
prospective racehorses, breeding
prospects, stallions, stallion sea-
sons, broodmares, or weanlings,
or any interest therein, to receive
compensation, fees, a gratuity, or
any other item of value in excess
of five hundred dollars ($500)
and related directly or indirectly
to such transaction from an indi-
vidual or entity, including any
consigner involved in the trans-
action, other than an agent’s
principal, unless:

(a) The agent receiving and
the person or entity making the
payment disclose in writing the
payment to both the purchaser
and seller; and

(b) Each principal for whom
the agent is acting consents in
writing to the payment.3

This article addresses one phase of
complications arising under the statute,
when applied to a common practice in the
thoroughbred industry.  

A stallion season (“Season”) is the
right to breed a mare to a given stallion
for a given breeding season. Approximate-
ly five years ago, there were a small num-
ber of bloodstock agents who dealt in vol-
ume with Seasons. As the number of
mares bred to a stallion (the “Stallion
book”) has risen from around forty mares
twenty years ago, to around eighty mares
ten years ago, and now to one hundred
twenty plus mares, an intensely competi-
tive environment has developed in which
stallion managers are faced with powerful
competition to sell their Seasons. Stallion
managers have responded to the competi-
tion, in part, by paying, routinely, com-
missions of up to 5% on Seasons, and
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have further generally agreed to freely pay
those commissions to anyone facilitating a
Season purchase. In many instances, this
may include a farm manager or others
who bring mares to the stallion.  

Consider a situation in which Farm
Manager A, who runs the farm for out-of-
country Principal P, secures a Season for a
mare owned by Principal P. As a routine
part of that transaction, and as regularly
advertised by the Stallion Manager, the
Stallion Manager pays a commission to
Farm Manager A. This is “found money”
for A. Is Farm Manager A required to dis-
close the commission to Principal P? Prior
to this statute it is clear to these authors
that Farm Manager A owes a fiduciary
duty to Principal P to secure P’s informed
consent in regard to a commission of this
sort, as established by basic agency princi-
ples, including Farm Manager A’s duty of
loyalty and duty of care to Principal P.
Knowing that he/she will be benefited
from the commission payment, Farm
Manager A may be deemed to have a con-
flict of interest. Since the commission is
customarily based on a percentage of the
price of the Season, one may argue that
Farm Manager A will find a more expen-
sive stallion for the mare, without concern
for value to Principal P, or that Farm
Manager A will bypass a better stallion in
favor of one that will generate a commis-
sion. Farm Manager A’s duty to disclose
the commission is now codified in the
Dual Agent statute as expressed in the
statutory language quoted above.

The Dual Agent statute requires that in
addition to obtaining P’s informed con-
sent, P must consent in writing to A’s
receipt of the commission. This raises
several issues. First, Farm Manager A,
and a court if presented with the issue,
must determine who P is. If P is an indi-
vidual, it seems apparent that P’s written
consent is required in order for A to law-
fully receive the commission. If P is an
entity, the law is clear that consent by an
entity is achieved only through actions
taken by its officers or other duly author-
ized agent. In the above example, Farm
Manager A would often, in the normal
course, be an officer of the entity owning
the farm and broodmares, and would
have the authority to consent on behalf of
Principal P that a commission be paid to
Farm Manager A. Would A’s consent on

behalf of the Principal entity in this
instance be sufficient? The language of
the statute seems to clearly contemplate
that A’s written consent, alone, does not
suffice, as the language is directed at
making sure that someone other than A
knows about the circumstances.

What if P knows about the commis-
sions, has discussed the commissions
with A, but has not consented in writing?
If there were firm proof of P’s knowl-
edge, it would certainly seem inequitable
to allow P to recover treble damages and
fees for something about which he knew.
Regardless, the letter of the statute would
indicate otherwise.  

This query gives rise to the issue of
what constitutes “consent in writing” by
P.  As is the case in the scenario at hand,
often Principal P will live out of the
country, and will be counting on Farm
Manager A to handle all affairs related to
the equine operation. If the individual
Principal’s signature is, in fact, required
by the Dual Agency statute, what must
Farm Manager A obtain from P to ensure
compliance with the statute? With the
increasingly international marketplace,
and continued advancement of the use of
technology in business, the Kentucky
Legislature enacted the Uniform Elec-
tronic Transactions Act in 2000
(“UETA”). The UETA defines a transac-
tion as “an action or set of actions occur-
ring between two (2) or more persons
relating to the conduct of business, com-
mercial or governmental affairs.”4 Farm
Manager A’s purchase of the Season
would seem to fall within the definition
of “transaction,” as would Farm Manag-
er A’s receipt of a commission on the
Season. The UETA goes on to provide,
in relevant part, that the Act does not
apply to a transaction to the extent said
transaction is governed by KRS Chapter
355, Article 2.5

KRS Chapter 355, Article 2 is the Arti-
cle of the Uniform Commercial Code
governing the sale of goods. The UCC
defines a “good” as “all things…which
are moveable at the time of identification
of the contract for sale…and also
includes the unborn young of
animals…”6 A horse is included in the
definition of a “good” and is therefore
subject to the provisions of Article 2 of
Kentucky’s Uniform Commercial Code.
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The next issue is whether Article 2 gov-
erns the transaction at hand to the exclu-
sion of the UETA.  KRS 355.2-201 pro-
vides that:

Except as otherwise provided
in this section a contract for the
sale of goods for the price of
$500 or more is not enforceable
by way of action of defense
unless there is some writing suf-
ficient to indicate that a contract
for sale has been made between
the parties and signed by the
party against whom enforcement
is sought or by his authorized
agent or broker. 

This provision is similar, and does not
conflict with, the paragraph of the Dual
Agency statute that requires that an agree-
ment for the sale of an equine be accom-
panied by a written bill of sale, state the
purchase price, and be signed by both the
purchaser and the seller or their duly
authorized agent or, in a transaction solely
relating to a season or fractional interest in
the stallion, signed by the stallion manag-
er.7 The Dual Agency takes the writing
requirement for the sale of an equine sev-
eral steps further than does Article 2.  

Article 2 does not appear to govern
what constitutes a “writing” in the con-
text of a dual agent situation. According-
ly, an advocate could take the position
that the UETA applies to determine what
writing from P would protect A from lia-
bility under the Dual Agency statute.  

The UETA provides that, “if a law
requires a signature, an electronic signa-
ture satisfies the law.”8 Accordingly, in
order for Farm Manager A to ensure that
the commission he takes from the pur-
chase of the Season is legal under the
Dual Agency statute, Farm Manager A
would be well-served by obtaining an
email, or any electronic correspondence,
from Principal P. The UETA provides
further insulation to Farm Manager A by
providing that a contract “may not be
denied legal effect or enforceability sole-
ly because an electronic record was used
in its formation.”9 Accordingly, under
circumstances where Farm Manager A
and Principal P correspond via email, as
is common in today’s business world,
Farm Manager A would have a solid
argument that A’s disclosure of the com-

mission to Principal P, and P’s reply
agreeing to said commission, insulates
Farm Manager A from liability under the
Dual Agency statute.  

A more intricate question is whether P
may seek any recovery against the Stal-
lion Manager in the event there was not
written consent from Principal P. Remem-
ber, the statute provides that it is unlawful
for a person acting as an agent to receive
a commission without written consent.
Yet, the statute also requires that the
agent receiving and the person or entity
making the payment disclose same to
both purchaser and seller. If the legisla-
ture had intended that the person paying
the commission be liable for the treble
damages to P, the statute could have easi-
ly so provided with specificity; however,
this statute seems directed at the agent
and not to the individual or entity paying
the commission.

Moreover, there is good reason in the
circumstances discussed above that the
statute not direct liability against the per-
son paying the commission. Stallion man-
agers may sell thousands of seasons each
year. A stallion manager should not be
expected to investigate the identity of the
owner(s) of each broodmare. In addition,
most Seasons purchased and most mares
owned are titled in the name of a compa-
ny. In many instances, the principals of
that company are not and cannot be rea-
sonably known. In the event proof were
available that the Stallion Manager knew

that the Farm Manager A was not getting
consent of P, claims such as conspiracy
would lead to liability against Stallion
Manager. Without that proof, payors of
commissions can argue that a proper con-
struction of the statute would not rest lia-
bility against them in view of the precise
wording of the statute making it unlawful
to “receive compensation.”

As is the case with any new law, time
will tell what fine tuning may be
required to avoid unintended conse-
quences of the reach of the Dual Agent
statute. Until such time as there is legal
precedent clarifying the issues raised in
this article and other questions that will
undoubtedly arise, agents will be best
served by obtaining the written consent
of their principals before receiving any
commission from a stallion manager, or
any other payor that could place the
agent in danger of violating a statute,
which includes a penalty of treble dam-
ages plus attorneys’ fees. ■
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Overdue board bills are the bane of
farm owners, whose livelihoods often
depend on the steady cash flow produced
by prompt payments from clients. When
that income is disrupted by unpaid bills, a
farm owner often winds up in the unenvi-
able position of trying to collect on past
due accounts while incurring new expens-
es for the care and feeding of the horses.

Consensual security interests included
in written boarding contracts and agricul-
tural liens pursuant to Article 9 of the
Uniform Commercial Code may help
alleviate the problem, but they may not
be available in all situations. In some cir-
cumstances, statutory liens may be a farm
owner’s only recourse.

The laws of nearly all states provide
statutory liens in favor of the owner of a
farm where livestock is kept to secure
payment should the animals’ owner welsh
on the board bill.1 Kentucky’s agister’s2

lien statute is typical:
Any owner or keeper of a liv-

ery stable, and a person feeding
or grazing cattle for compensa-
tion, shall have a lien for one (1)
year upon the cattle placed in the
stable or put out to be fed or
grazed by the owner, for his rea-
sonable charges for keeping, car-
ing for, feeding, and grazing the
cattle. The lien shall attach
whether the cattle are merely
temporarily lodged, fed, grazed,
and cared for, or are placed at
the stable or other place or pas-
ture for regular board. The lien
shall take priority over a lien cre-
ated pursuant to KRS
376.420(1).

KRS 376.400.3

KRS 376.410 then provides a summa-
ry procedure for enforcing the lien:

Any person in whose favor a
lien provided for in KRS 376.400
exists may, before the District

Court of the county where the
cattle were fed or grazed, by
himself or agent, make affidavit
of the amount due him and in
arrears for keeping and caring for
the cattle, and describing as near-
ly as possible the cattle so kept
by him. The court shall then
issue a warrant, directed to the
sheriff or any constable or town
marshal of the county, authoriz-
ing him to levy upon and seize
the cattle for the amount due,
with interest and costs. If the cat-
tle are removed with the consent
and from the custody of the liv-
ery stable keeper or the person
feeding or grazing them, the lien
shall not continue longer than
one (1) year from and after the
removal, nor shall the lien in case
of such removal be valid against
a bona fide purchaser without
notice at any time after the
removal. The warrant may be
issued to a county other than that
in which the cattle were fed or
grazed, and the lien may also be
enforced by action as in the case
of other liens.

Id.

This should be familiar ground. Board-
ing farm owners and their attorneys in
Kentucky have relied on agister’s liens
for more than a century to recover out-
standing board bills, apparently with little
dispute. In the last 65 years only two
appellate decisions have referenced KRS
376.400,4 and during the same period no
questions about agister’s lien enforcement
procedures have advanced to the appel-
late level.

Conspicuously absent from KRS
376.410, however, is any hint of the due
process of law required by the Fifth and
Fourteenth Amendments to the Constitu-
tion of the United States.5 The enforce-

Agister’s Liens in Kentucky
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ment procedure authorized by statute in
Kentucky can, and generally does, pro-
ceed quickly from affidavit, to warrant, to
seizure, all without notice to the owner of
the animals and without any opportunity
for the owner of the animals to be heard
in court.  

It has become common practice for a
farm owner to start in District Court, uti-
lizing the summary process set out in
KRS 376.410, then later initiate a separate
action in Circuit Court to enforce the lien
and authorize sale of the horses. Although
a Circuit Court action gives the boarder
notice and an opportunity to be heard
before the horses are sold, a separate
action is not required by KRS 376.410.
The fact that a separate action is available
in a separate court, but not required, does
not address the fundamental constitutional
problems inherent in the seizure author-
ized by the enforcement statute.   

Domestic animals indisputably are
property,6,7 and it should be clear that the
Due Process Clause “imposes constraints
on governmental decisions which deprive
individuals of . . . ‘property.’ ”8 The rele-
vant question is: what are those con-
straints in the context of an agister’s lien?

While the Constitution unequivocally
requires due process of law, nowhere in
the document is that term actually
defined. The United States Supreme Court
has stated that procedural due process “is
not a technical conception with a fixed
content unrelated to time, place and cir-
cumstances,” and that it is “flexible and
calls for such procedural protections as
the particular situation demands.”9

Having said that, however, the
Supreme Court has established that a fun-
damental requirement of the Due Process
Clause is an opportunity for the owner of
the property (horses in this case) to be
heard “at a meaningful time and in a
meaningful manner.”10 Inherent in any
meaningful opportunity to be heard must
be a requirement that the government
provide adequate notice of the pending
action to the property owner.11,12 KRS
376.410 provides neither notice nor an
opportunity to be heard prior to seizure
by the sheriff of an owner’s animals.

The constitutionality of the agister’s
lien enforcement procedure in Kentucky
was challenged more than a century ago,
in Griffith v. Gross.13 At that time, the

state’s high court could find no violation
of the Due Process Clause.14

The dispute arose when a third party,
R. L. Evans,

sued out a warrant for thirty-
four dollars and fifteen cents for
feeding and grazing fifteen hogs,
the property of the appellant
[Griffith]. The warrant was
levied by the sheriff on the hogs,
and thereupon appellant brought
this action to recover them from
appellee, the sheriff [Gross], on
the ground that the statutes . . .
are unconstitutional.15,16

After determining that creation of the
agister’s lien was a “valid exercise of
legislative power,”17 the Griffith Court
disposed of the notice and hearing
requirements of the Due Process Clause
in short order.

The mere fact that the lien was in exis-
tence provided sufficient notice to Grif-
fith, the Court explained, because “when
appellant put his hogs out to be fed he did
so with notice that he thereby created a
lien on them for their feeding.”18

An opportunity to be heard was not

necessary, the Court said, for two reasons.
First, just as it was a valid exercise of leg-
islative power to create the lien, the legis-
lature “had clearly the right to prescribe
how this lien might be enforced.” The
Court explained:

At common law all such liens
were enforced by the party in
whose favor they existed, with-
out any legal process; and while
it is true that by statute in this
State liens are now required ordi-
narily to be foreclosed by judicial
proceedings, this statute, like all
others, is subject to the will of
the Legislature, and in creating
the lien for grazing stock it had
to determine what was the best
way to enforce it. Ordinary judi-
cial foreclosure would have been
attended with too much cost and
delay, and some summary
process was necessary.19

Furthermore, the Griffith Court
explained, other statutes or rules gave the
owner of livestock the right to “replevy
the debt for three months” or to “give a
bond securing payment of the amount
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due, and thereby discharge the levy.”20

These were sufficient safeguards, the
Court concluded.

We fail to see that these provi-
sions do not fully protect the
rights of the owner, or that any
unconstitutional guaranty is
thereby denied him, for the rea-
son that, when he put his stock
out to be grazed, he did so with
full knowledge, not only that a
lien was thereby created on them,
but that it might be enforced as
provided in the statute. If a
pledge is not redeemed, the
pledge may sell it; and it has
never been supposed that this
procedure violates any constitu-
tional right of the pledgor.21

Giving the Griffith Court the benefit of
the doubt and assuming that its reasoning
was arguably correct a hundred years
ago, the prescribed procedure for enforce-
ment of agister’s liens fails to pass muster
under present day due process scrutiny.

The Griffith Court’s argument equat-
ing an animal owner’s knowledge that a
statutory lien will spring into existence
when livestock are sent to a boarding
farm with constitutionally adequate notice
of an actual seizure following an unpaid
bill has been rebutted on several occa-
sions by the United States Supreme
Court. Most recently, in Jones v.
Flowers,22 the Court considered whether
“after failing to receive a property tax bill

and pay property taxes, a property holder
is on inquiry-notice that the property is
subject to governmental taking.”23

The Jones Court answered in the nega-
tive, explaining that,

the common knowledge that
property may become subject to
government taking when taxes
are not paid does not excuse the
government from complying
with its constitutional obligation
of notice before taking private
property. We have previously
stated the opposite: An interested
party’s “knowledge of delin-
quency in the payment of taxes
is not equivalent to notice that a
tax sale is pending.”24

In the context of an agister’s lien, the
question can be reformulated to ask
whether knowledge of KRS 376.400-410
is sufficient notice to a horse owner that
animals he or she is boarding have been
seized by the state when a board bill has
not been paid. The answer, as in Jones,
clearly is “no.”

In Mennonite Board of Missions v.
Adams,25 decided almost a quarter-centu-
ry before Jones, the Supreme Court con-
sidered what type of notice would be suf-
ficient to satisfy the Due Process Clause.
Perhaps surprisingly, publication, stand-
ing alone, was found to be inadequate
notice. The Court said:

[P]rior to an action which will
affect an interest in life, liberty,
or property protected by the Due
Process Clause of the Fourteenth
Amendment, a State must pro-
vide notice reasonably calculat-
ed, under all the circumstances,
to apprise interested parties of
the pendency of the action and
afford them an opportunity to
present their objections. The
Court26 explained that notice by
publication was not reasonably
calculated to provide actual
notice of the pending proceed-
ing, and was therefore inade-
quate to inform those who could
be informed by more effective
means such as personal service
or mailed service.27

Neither KRS 376.400 nor KRS

376.410 includes any notice provision
whatsoever.

The Griffith Court also noted with
approval a “grace period” of three months
during which the owner of livestock could
repay the debt owned, granted by Section
2310 of the Kentucky Statutes in effect at
the time,28 and suggested that this proce-
dure provided adequate protection for the
owner of seized livestock. Again giving
the Griffith Court the benefit of the doubt,
this argument no longer is relevant. Sec-
tion 2310 was codified as KRS 383.060 in
1942, and repealed in 1976.29

This is not to suggest that a judicial
trial is necessary before an agister’s lien
can be enforced and animals sold to satis-
fy an outstanding board bill. The
Supreme Court never has required that.30

It seems clear, though, that KRS 376.410,
as written, does not provide even the
most basic requirements of the Due
Process Clause.  

Other states have enforcement proce-
dures that do provide due process without
undue delay or complication. Colorado
has an agister’s lien statute31 similar to
Kentucky’s. The enforcement procedure
differs, however.

An agister’s lien in Colorado must be
filed with the Secretary of State, or in the
county where the livestock are located. If
charges remain unpaid after 30 days, the
farm owner may initiate a foreclosure
action in the appropriate court. (No judi-
cial action is required if the animals have
been abandoned.)32

The court must review the complaint
“without delay,” and then may issue an
order directing the owner to show cause
why the animals should not be sold to
satisfy the debt. A hearing on the matter
must be scheduled no later than 10 work-
ing days after the order is issued. The
order must be served on the owner of the
animals at least five days before the hear-
ing date.33

If either party requests a delay in the
hearing, the court may require a bond
sufficient to cover any expenses the
opposing party might incur as a result of
the delay.34 If the party holding the lien
“sells or otherwise disposes of an owner’s
livestock without substantially complying
with [Colo. Rev. Stat. 38-20-205], such
owner may recover from the lienor the
value of the livestock less the lienor’s
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cost of caring for such livestock, but in
no event less than one hundred dollars.”35

While the Griffith Court was correct in
asserting that the legislature has the
power to create a lien and “prescribe how
this lien might be enforced,” the legisla-
ture is not free to ignore the Due Process
Clause in devising an enforcement
scheme. The legislature should revisit
KRS 376.410 with an eye toward provid-
ing notice and a meaningful opportunity
to be heard. The solution may be as sim-
ple as requiring that the lien holder initi-
ate a contemporaneous action in a court
with jurisdiction to hear the matter.36 ■
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If I’m in charge around here, why is everyone laughing?

“Whether by customary practice, under the terms of a
firm agreement, or by force of law, some person within
even a two-person or a solo practice will have the
responsibility to see to it that the firm runs smoothly in
providing legal services.” The Law Governing Lawyers 

Introduction
When you were in law school, did you ever know a classmate

with the burning ambition to boss a law practice?  Neither did I.
One of the naïve ideas many of us enter the practice of law with
is that somehow the administrative minutiae that everyone else
must deal with is avoided.  Professional life will consist of inter-
esting and exciting legal controversies, others will relieve you of
being distracted by trivial matters, and the job of running a law
practice carries few responsibilities or risks.  

Professional life turned out to be quite different from those
minutiae-free dreams.  Modern practice requires in, even the
smallest firms, leadership, managerial skill, good business prac-
tices, and risk management programs.  Never forget that, while
a lawyer may delegate authority in many circumstances, respon-
sibility for how legal service is provided can never be delegated. 

The qualitative difference between managing a law firm and
managing a business is that it is more than just a matter of hav-
ing good business practices.  It is not enough to implement
administrative systems that allow for the smooth day-to-day
operations of a firm.  The Kentucky Rules of Professional
Conduct (KRPC)1 impose duties on supervisory lawyers to
assure compliance with the KRPCs by firm lawyers and non-
lawyer staff.  Failure to meet these duties can result in bar disci-
pline and lead to malpractice claims.  

Along with the ethics component of law practice supervision,
this article covers the vicarious liability of supervisory lawyers
for the professional misconduct and malpractice of subordinate
lawyers and the errors of nonlawyer staff.  It concludes with
suggestions for supervising a practice that address professional
responsibility duties and malpractice claims prevention.  

Supervisory Lawyer Professional Responsibility

Who’s the Boss? 
Managerial Authority:  KRPC 5.1, Responsibilities of a

Partner or Supervisory Lawyer, establishes the duty of lawyers
responsible for the overall management of a firm to “make rea-
sonable efforts to ensure that the firm has in effect measures

giving reasonable assurance that all lawyers in the firm conform
to the Rules of Professional Conduct.”2 Comment [1] to the
Rule makes it clear that supervisory lawyer in this context is not
to be narrowly defined: 

“This includes members of a partnership and
the shareholders in a law firm organized as a pro-
fessional corporation; lawyers having supervisory
authority in the law department of an enterprise or
government agency; and lawyers who have inter-
mediate managerial responsibilities in a firm.”  

Direct Supervisory Authority:  Paragraph (b) of the Rule
requires lawyers “having direct supervisory authority over
another lawyer” to “make reasonable efforts to ensure that the
other lawyer conforms to the Rules of Professional Conduct.”
Thus, lawyers without overall firm managerial responsibilities,
but who are responsible for the direct supervision of another
lawyer, have the individual duty to assure that lawyers reporting
to them comply with the KRPCs.

What is a Reasonable Effort and Adequate Supervision?
Comment [2] to KRPC 5.1 offers general guidance on rea-

sonable effort and adequate supervision:

The measures required to fulfill the responsi-
bility prescribed in paragraphs (a) and (b) can
depend on the firm’s structure and the nature of its
practice. In a small firm, informal supervision and
occasional admonition ordinarily might be suffi-
cient. In a large firm, or in practice situations in
which intensely difficult ethical problems fre-
quently arise, more elaborate procedures may be
necessary. Some firms, for example, have a proce-
dure whereby junior lawyers can make confiden-
tial referral of ethical problems directly to a desig-
nated senior partner or special committee. See
Rule 5.2. Firms, whether large or small, may also
rely on continuing legal education in professional
ethics. In any event, the ethical atmosphere of a
firm can influence the conduct of all its members
and a lawyer having authority over the work of
another may not assume that the subordinate
lawyer will inevitably conform to the Rules.
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This guidance has proven to be less helpful than intended.
As a result the ABA Model Rule 5.1 now includes an additional
comment that gives more specific guidance:

Paragraph (a) requires lawyers with managerial
authority within a firm to make reasonable efforts
to establish internal policies and procedures
designed to provide reasonable assurance that all
lawyers in the firm will conform to the Rules of
Professional Conduct. Such policies and proce-
dures include those designed to detect and resolve
conflicts of interest, identify dates by which
actions must be taken in pending matters, account
for client funds and property and ensure that inex-
perienced lawyers are properly supervised. 

The following two cases concern reasonable effort and ade-
quate supervision – one illustrates how not to supervise a firm
and the other shows a well supervised firm. 

How not to supervise:  In a recent Kentucky case the Supreme
Court dealt with a disciplinary case that included managing
lawyers, lawyers with direct supervision over a subordinate
lawyer, and a subordinate lawyer.3 Lawyer W, the senior partner
in the firm, received a subrogation matter from an insurance
company in 1993.  W then assigned the case to Lawyer C who
handled it until 1995 when he delegated the case to a subordinate
lawyer in the firm.  During the representation the client sought
updates from W not realizing that he had passed the case to C. W
did not respond to the client.  From December, 1993 until
October, 1995 C had no contact with the client.  The case was
initially dismissed for missing the statute of limitations, but after
taking over the case the subordinate lawyer was able to reinstate
part of the client’s claim.  He left the firm in 1998 and C
resumed handling the case, continuing to ignore requests from
the client for updates.  A year later the client discharged the firm.

Key findings of the case for the purposes of this article are:

• Other than casual interoffice conversation, W did not super-
vise C or monitor the progress of the case. 

• W and C failed to supervise or otherwise direct the subordi-
nate lawyer.  

• W and C “did not maintain institutional controls, such as
tickler systems, cover letters for transmitting copies of
pleadings to clients, periodic review of files, or diary sys-
tems, in order to monitor and direct control over their files.”

The upshot of the case was that along with other violations
W and C were both found to have failed in their managerial and
direct supervisory duties in violation of KRPC 5.1 (a) and (b).
They were disciplined with public reprimands.  It is noteworthy
that the Supreme Court decision specifically mentions several
standard risk management work control procedures as appropri-
ate measures for making a reasonable effort to assure compli-
ance with professional responsibility rules.

How to supervise:  A South Carolina law firm fared much bet-
ter because of its excellent management practices and records
when it was sued over an associate’s unauthorized conduct.4 The
case concerned an associate lawyer who prior to joining the firm
established a relationship with a business in which he was to pro-
vide accounting and legal services.  The associate did not inform
the firm of this relationship until he received a demand letter
from the business for misappropriated funds and malpractice.
The firm promptly fired the associate, but was subsequently sued
by the business for negligence, breach of fiduciary duty, and neg-
ligent supervision.

The firm won a summary judgment based on the following
evidence: 

• The associate’s employment conditions were reflected in a
letter to him that provided:

Work Assignments.  We are looking forward
to having you as an associate attorney, primarily
in the litigation area of our firm.  You will be
working with Brad Waring in connection with
your training and most of your work assign-
ments.  He will be accountable to the firm for the
progress of your training.  You should discuss
with him all matters relating to your assignments
and with me, all other matters relating to your
relationship with the firm.  The firm is employ-
ing your total and best professional efforts.

• The firm had strict procedures for keeping track of all attor-
ney professional activities whether or not these activities
were directly related to their work at the firm.  The associ-
ate never complied with these procedures with regard to his
business client.

• The firm required all attorneys to record the exact amount
of time spent on client matters each day and all other time
spent on activities not billable to a client.  The associate
never recorded any hours related to his business client.

• The firm never opened a file for the business, never sent an
engagement letter, and never billed the business for any ser-
vices performed by the associate as was its established pro-
cedure in accepting and representing a client. 

• The business never had any direct contact with the firm
regarding the associate.

The contrast between these two cases is a lesson in itself.
The ability of the South Carolina firm to show specific proce-
dures to control work, train associates, and set the standards for
practice within the firm gave them an easy win in the law suit
and would have been a more than an adequate defense had the
business filed a bar complaint.

What about Nonlawyer Staff?  
KRPC 5.3, Responsibilities Regarding Nonlawyer

Assistants,5 parallels KRPC 5.1 by imposing the duty on
lawyers responsible for overall management of the firm and
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those directly supervising nonlawyer staff to make reasonable
efforts to assure that nonlawyer conduct is compatible with the
professional duties of lawyers. The comment to the Rule pro-
vides this guidance on what a reasonable effort is for nonlawyer
supervision: 

Lawyers generally employ assistants in their
practice, including secretaries, investigators, law
student interns, and paraprofessionals. Such assis-
tants, whether employees or independent contrac-
tors, act for the lawyer in rendition of the lawyer’s
professional services. A lawyer should give such
assistants appropriate instruction and supervision
concerning the ethical aspects of their employ-
ment, particularly regarding the obligation not to
disclose information relating to representation of
the client, and should be responsible for their
work product. The measures employed in super-
vising nonlawyers should take account of the fact
that they do not have legal training and are not
subject to professional discipline.

It is important to note that Kentucky has a Supreme Court
rule outside the KRPCs specifically governing paralegals that
must be read in conjunction with KRPC 5.3   SCR 3.700,
Provisions Relating to Paralegals, is an extensive rule with
detailed supporting comments. The key points of this rule are:

• Direct supervision of a paralegal by a licensed lawyer is
required.

• A lawyer must ensure that a paralegal does not engage in
the unauthorized practice of law.

• It must be made clear to a client that a paralegal is not a
lawyer.

• The lawyer remains fully responsible for the representation.
• The lawyer must instruct a paralegal to preserve the confi-

dences and secrets of a client. 
• The Kentucky Rules of Professional Conduct are not bind-

ing on lay personnel.

When developing firm professional responsibility guidance
for nonlawyer staff, be sure to review SCR 3.700 along with
KRPC 5.3.  These two rules provide most of the guidance need-
ed to establish a satisfactory program for assuring that non-
lawyers comply with the firm’s professional responsibility.

A Supervisor’s Vicarious Responsibility for the Misconduct 
and Errors of Those Supervised 

A powerful motivation to set high standards and establish
proactive ethics compliance programs is for supervising lawyers
to recognize their accountability for the misconduct and errors of
others in the firm.  What follows is a recapitulation of the basis
for that accountability and examples of how lawyers have gotten
into trouble for failing to properly supervise firm members.

Accountability 
Paragraph (c) of KRPCs 5.1 and 5.3 makes a lawyer vicari-

ously responsible for another lawyer’s or nonlawyer’s KRPC
violation if:

• the lawyer orders or with knowledge of the  specific con-
duct ratifies the conduct; or

• as a managing lawyer or a direct supervisor knows of the
conduct in time to avoid or mitigate the harm, but took no
reasonable remedial action.6

Comment [4] to KRPC 5.1 offers this guidance on vicarious
responsibility for supervised lawyers that is generally applicable
to nonlawyers as well: 

Paragraph (c)(2) defines the duty of a lawyer
having direct supervisory authority over perfor-
mance of specific legal work by another lawyer.
Whether a lawyer has such supervisory authority
in particular circumstances is a question of fact.
Partners of a private firm have at least indirect
responsibility for all work being done by the firm,
while a partner in charge of a particular matter
ordinarily has direct authority over other firm
lawyers engaged in the matter. Appropriate reme-
dial action by a partner would depend on the
immediacy of the partner’s involvement and the
seriousness of the misconduct. The supervisor is
required to intervene to prevent avoidable conse-
quences of misconduct if the supervisor knows
that the misconduct occurred. Thus, if a supervis-
ing lawyer knows that a subordinate misrepresent-
ed a matter to an opposing party in negotiation,
the supervisor as well as the subordinate has a
duty to correct the resulting misapprehension.

Paragraph (c) of both rules requires actual knowledge by a
supervising lawyer for vicarious responsibility to attach.7 More
than one court has held, however, that willful blindness, studied
ignorance, or “I didn’t know and I didn’t want to know”
approach by a supervising lawyer will not relieve the supervisor
from responsibility for a subordinate’s misconduct under para-
graph (c).8

Under well established malpractice liability law a firm is sub-
ject to civil liability for the conduct of its principals, employed
lawyers, and nonlawyer staff.9 SCR 3.022, Forms of Practice of
Law, reinforces lawyer vicarious civil liability in paragraph f. as
follows:

Subject to judicial or prosecutorial immunity
which may be recognized by law, each lawyer
practicing in Kentucky shall be personally liable
and accountable to his or her clients for (i) all of his
or her acts, errors, and omissions in the practice of
law; and (ii) the act, errors, and omissions of other
lawyers under such lawyer’s direct supervision. 
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SCR 3.700, Provisions Relating to Paralegals, Sub-Rule 2 C.,
specifically provides that lawyers are responsible for errors of
paralegals:

The lawyer remains fully responsible for such
representation, including all actions taken or not
taken in connection therewith by the paralegal to
the same extent as if such representation had been
furnished entirely by the lawyer and all such
actions had been taken or not taken directly by the
lawyer.

It is important to appreciate that a supervisory lawyer can be
liable for a malpractice claim based on an act of a supervised
lawyer or nonlawyer without actual knowledge of the act.  In
fact, it is usually the case that the supervisory lawyer was
unaware of the acts that led to the malpractice claim. 

What Could Go Wrong? 
In my research I visited the Website of the National

Organization of Bar Counsel10 and surveyed several other
sources for examples of problems that lawyers have had with
supervision.  What I learned is that misconduct concerning
supervision typically involved these problems:

• No appreciation whatsoever of the duties required by
KRPC 5.1 and 5.3.

• An absence of work control systems such as client intake
procedures, calendaring, file review, etc.

• Reliance on loose, informal, and casual office contact to
monitor ethics and malpractice issues.

• No written procedures for supervising subordinate lawyers
and nonlawyers.

• Too much delegation to nonlawyers without heightened
close supervision.

• Failure to closely monitor client trust account management.
• Systemic risks to ethics compliance because of firm com-

pensation and productivity policies. E.g., too high billable
hour requirements and over-leveraging by depending on too
many inexperienced lawyers and too many nonlawyers to
provide service.

• Inadequate or no continuing ethics training programs for
inexperienced lawyers, newly hired nonlawyers, and the
firm as a whole.

• Relying too much on mandatory CLE to comply with
Rules 5.1 and 5.3. 

Be aware that supervisory ethics and malpractice problems
can come up in unanticipated ways that are easy to overlook.
Examples are:

• Employing a disbarred or suspended lawyer as a paralegal
or office staff.

• Sharing nonlawyer employees in shared office practices.
• Allowing nepotism, sexual harassment, and office romantic

entanglements to derail otherwise good supervisory practices.
• Failing to include of counsel and retired firm lawyers in ethics

compliance, work control, and risk management programs.
• Failing to perform supervisory duties when serving as local

counsel with an out-of-state counsel admitted pro hac vice.
• Assigning an inexperienced lawyer as local counsel for a

domineering out-of-state counsel with no firm supervision.
• Not recognizing that independent contractors require the same

supervision for ethics compliance as members of the firm.
• Not giving temporary hires and summer interns adequate

instruction on ethics compliance requirements.

How Ethical Are Your Firm’s Supervisory Practices?

What Are They?
Over the course of writing this article I asked several experi-

enced lawyers I knew to be of good character with impeccable
reputations for ethical conduct how their firm fulfilled the
requirements of KRPC 5.1 and 5.3.  I was struck first by the fact
that they found the question more than a little perplexing
because they were not accustomed to thinking about their super-
visory duties in terms of the professional responsibility rules.
Understandably, the tendency is to focus thinking about man-
agement practices on getting the work done and that was theirs.

Their approach to the ethical concerns of supervision was
reactive as opposed to proactive.  Supervision was aggressive
when a problem arose and came to the attention of manage-
ment, but there did not appear to be many, if any, firm manage-
ment practices that were designed to be specifically responsive
to the requirements of the professional responsibility rules.  In
terms of supervisory problems that could arise, dealing with
conflicts of interest was their first concern.  Few other supervi-
sory problems came readily to mind and there was no mention
of client trust account supervision which is the source of many
inadequate supervision problems that are usually expensive.

My guess is that the input I got from these lawyers is typical
of how most firms supervise.  While some firms may have a
general counsel, an ethics partner, or ethics committee, most
rely on informal contact within the firm, standard firm business
operating procedures, and mandatory CLE to cover their super-
visory professional responsibility.  While this approach may
work most of the time, it will not work all the time.  When it
does not, it will be costly. 

The intent of KRPC 5.1 and 5.3 is that managing lawyers set
the ethical environment with established and well disseminated
procedures and programs for the firm’s professional responsibil-
ity compliance.  Lawyers directly supervising other lawyers and
nonlawyers attend to the details of assuring competence and eth-
ical conduct.  This is more than mere availability to discuss ethi-
cal questions.  It is not good enough to allow inexperienced
lawyers and nonlawyers to ‘sink or swim,’ to rely on ad hoc on-
the-job training, or assume that everyone in the firm diligently
adheres to the KRPCs.  It must be direct supervisory contact on
a continuing basis.  

I close this section by asking you how well your firm’s
supervisory practices comply with the requirements of KRPC
5.1 and 5.3?
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How Would You Defend a Bar Complaint or Malpractice
Claim Based on Inadequate Supervision?

How you answer this question should reveal how well you
have complied with your supervisory professional responsibility.
Should you actually face such a claim you can expect to be
called upon to show how the miscreant lawyer or nonlawyer
was supervised and what management programs were in effect
to avoid, prevent, or remedy the misconduct. Ideally you would
be able to show:

• An office procedure guide that specifically references
KRPCs 5.1 and 5.3 with guidance on the standards to be
met by firm members and how to report ethics and mal-
practice issues for resolution.

• Firm sponsored education programs on a recurring basis (at
least annual) for all members of the firm reinforcing profes-
sional responsibility compliance and risk management.

• Employment hiring procedures that screen candidates for
good character and high ethical standards.

• Clear lines of supervisory responsibility so that both the
supervisor and supervised understand their duties and
accountability.     

• Office procedures that cover client intake, docket and work
control, file review, billing, client trust account manage-
ment, internal controls, and risk management. 

Those of you practicing in small firms or solo may be gasp-
ing at the foregoing list of management actions to meet ethical
duties and prevent misconduct and malpractice.  The principle is
what counts.  As the rules indicate, smaller firms can meet their
professional responsibility with less formal procedures than
larger firms. Every practice, regardless of size, should have
office procedures that cover client intake, docket and work con-
trol, periodic file review, billing, client trust account manage-
ment, internal controls, and risk management.  A letter of
instruction from a solo practitioner to her legal secretary cover-
ing the ethics standards that must be observed with a periodic
informal review should be more than a satisfactory way of
showing compliance with supervisory ethics responsibility.
Smaller firms should encourage nonlawyer staff to participate in
paralegal associations and send them to appropriate CLE pro-
grams.  An enormous paper trail need not be created, but if
called upon to justify supervisory controls, the more office pro-
cedures and CLE that are documented the better.  As shown by
the Kentucky disciplinary case discussed above, winging it is
not a defense to an inadequate supervision bar complaint. 

Conclusion 
I conclude this article with an extract from the sad case of In

re Cater.11 A solo practitioner worked as a guardian for the
estates of incapacitated adults.  She hired a secretary who took
over management of her client trust account.  The lawyer failed
to supervise the secretary’s management of the trust account and
had no internal controls.  Over time the secretary stole over
$50,000 from the trust account.  What follows is the Court’s
excellent analysis of what is required in supervising a non-
lawyer.  It describes a well balanced standard for small firms
that is useful to both small and large firms.

“[R]easonable efforts to ensure” that an
employee’s conduct is compatible with the
lawyer’s professional obligations is a proactive
standard that requires more than careful selection
and appropriate training of the employee. As
authoritative commentary to the Rule and case
law make clear, proper supervision is necessary
also. In important matters such as the maintenance
of financial records for a conservatorship and the
monitoring (or handling) of client funds, there
must be some system of timely review and inter-
nal control to provide reasonable assurance that
the supervising lawyer will learn whether the
employee is performing the delegated duties hon-
estly and competently or not. If no such system is
in place, it will not do for a lawyer to profess
ignorance of the employee’s dishonesty or incom-
petence. Internal controls and supervisory review
are essential precisely because employee dishon-
esty and incompetence are not always identifiable
in advance.

The type of controls and review required in any
given situation will vary depending on the nature,
extent and complexity of the delegated tasks; the
experience, skills and training of the employee; the
perceived or foreseeable risks and vulnerabilities;
the circumstances under which the tasks are to be
performed; the feasibility, cost and likely effective-
ness of alternative internal control measures, and
the overall work environment, among other fac-
tors. Responsible supervision does not mean that
the lawyer must duplicate the employee’s work or
scrutinize and regulate it so closely that the eco-
nomic and other advantages of the delegation are
lost. Rule 5.3 (b) requires “reasonable efforts,” not
overkill. Reasonable controls and review need not
be overly intricate or unduly burdensome. In the
present case, respondent was a sole practitioner
who served as court-appointed conservator for the
uncomplicated estates of several incapacitated
individuals. In delegating account monitoring
duties to her secretary, it would have been a simple
matter for respondent to have maintained the
checkbooks securely and to have reviewed the
monthly bank statements periodically.  Those two
steps would have been effective; no more elabo-
rate measures were necessary.  ■
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AARON MICHAEL MURPHY
MARIBETH VANDAGRIFF MURPHY-ALLISON
GREGORY CLAY MYERS
GAIL CHOOLJIAN NALL
ELIZABETH EVANS NICHOLAS
GEORGE EDWARD NICHOLSON III
CHARLOTTE AMELIA NICKERSON
JOSHUA JAMES NOLAN
LYNNE MARIE O’CONNOR
KRISTEN KATE ORR
ROBERT ARTHUR OTT
SHANE LAWRENCE PARKER
KAREN MICHELLE PAULIN
BRITTANY MICHELLE PERRIN
BRANDON ROBERT PFEIFFER
RICHARD C.Y. PORTER
JEFFREY CHARLES POWELL
NICOLE MICHELLE PREBECK
HALEY ANNE PREVATT
ERIN RENEE RATLIFF
KYLE WALKER RAY
JEREMY WAYNE REED
ALEXANDRIA AUGUSTA J. RIBEYRE LEITAO
STACEY LYNNE RICHARDS-MINIGH
JAMES MILBY RIDINGS
VIRGINIA M RIGGS
ADAM CHRISTOPHER RILEY
JOHN ROBERT ROBARDS
JULIA PACE ROBINSON
KENNETH RUSSELL ROOT
KELLY MARIE ROWAN
KAREY LENEE ROY
AMBER BRIEANNE RUHL
JENNIFER DIANE RUPERT
ADAM MICHAEL RUSSELL
ASHLEY ANDREWS RYAN
TIMOTHY ANDREW SCHENK
JENNIFER LYNN SCHOLL
LANA KATHLEEN SCHROEDER

SUZANNE LEE SHAFFAR
VALERIE ANNE SHANNON
RACHEL LYNN SHARP
LARRY STEVEN SHELTON
STEPHEN ANTHONY SHERMAN
KEVIN DANE SHIELDS
ASHLEY RENEE SHOUSE
GREGORY DEAN SIMMS
NATALIE RAE SMALLWOOD
MONICA LYNN SMITH
ACENA JOHNSON SMITH
LORA SEVERNS SMITH
VALORIE DENISE SMITH
TAYLOR PURNELL SORRELS
JEFFREY ROBERT SOUKUP
EVAN GRAHAM SPALDING
DAVID W. SPENCER
JAMIE LYNN SPINKS
NICOLE MARIE STAFFIERI
MELISSA SUE STANLEY
RICHARD ADAM STEARMAN
AURIC D. STEELE
LAUREN MELINDA STEINBRUNNER
CARSON THOMAS STEWART
BRENT MICHAEL STINNETT
ALICIA LOUISE STOFFERAHN
RICHARD DAVID STOUT
DAVID MICHAEL STOUT
DANIEL ISAAC STOVALL
JOY WEBER STRANSKY
LAURAN MEG STURM
JAY EATON SWINDLE-WINDMILL
ADRIENNE AUGUST-GODFREY THAKUR
ERIC WILLIAM THOMAS
JASON DAVID THOMPSON
MELISSA MAE THOMPSON
JODIE THRESHER
SARAH JOYCE TINGLE
JESSICA GWYNN TIPTON
MARIANA FANTONI TORRES
OLIVIA HOLLISTER TRAMMELL
JAMES THOMAS TRAUGHBER
ALISHA DAWN TRIPLETT
MICHAEL THOMAS TROUTMAN
JANE ANN TYLER
LOREN BROOKE VAN DYKE
STEPHANIE MICHELLE VINCENT
CORINNE MICHELLE VOGEL
KIMBERLY KAY WALTERS-PARKER
JONATHAN LEE WAMPLER
AMANDA BIRDWHISTELL WARD
JASPER DUDLEY WARD IV
TREVOR WAYNE WEBB
PETER WADE WHALEY
ROBERT BANKS WHITE
KATHERINE KELLY WHITE
CLAY FREDRICKSON WILKEY
THOMAS BRANDT WILLENBORG
NATHAN DALE WILLIAMS
WESLEY KISER WILLIAMS
CLIFFORD OHLER WILSON
STEVEN ROBERT WILSON
STEVEN DALE WILSON
BENJAMIN NICHOLAS WOLFF
STEPHANIE NICOLE WOLFINBARGER
LYNSEY MEGAN WOMACK
TERRY LEON WRIGHT JR
TIFFANY LORRAINE YAHR
LESLIE CAUDILL YELTON
AMY STEPHENS YORK
DANIEL ZACHARY ZALUSKI
EDWARD GEORGE ZUGER III

EXECUTIVE DIRECTOR
Kentucky Commission 
On Human Rights 

The Kentucky Commission on
Human Rights (KCHR) is a state gov-
ernment agency created to eradicate
discrimination in the state through
enforcement of the Kentucky Civil
Rights Act, civil rights-related
research, community organizing, and
public awareness initiatives.  

The executive director is appoint-
ed by an 11-member board of com-
missioners, and oversees the day-to-
day operations of the agency. The
incumbent provides leadership in
interpreting and articulating the
agency’s mission to the public,
media, government officials and leg-
islative bodies, as well as a wide vari-
ety of external individuals and groups.
The incumbent serves as a consult-
ant and expert on civil rights matters,
providing advice and information to
the board, and is responsible for exe-
cuting the rules established by the
board. 

Necessary qualifications include a
master’s degree in a related field or a
law degree, and 10 years experience
in civil rights with proven leadership
skills in a complex organization such
as a governmental agency, legal insti-
tution, or private sector organization.
Coordination of people and
resources, knowledge of activities
and operations of civil rights agen-
cies, ability to work effectively with
legislators and committees, strong
organization and communication
skills, and substantive budget experi-
ence are required. The individual
must have the ability to analyze and
organize complex matters, and must
possess a demonstrated ability to
work autonomously and simultane-
ously on a variety of tasks.  He or
she must be sensitive to the needs
of Kentucky’s diverse population and
minority groups, and must be willing
to travel. Salary is negotiable, based
on experience.  Please submit a letter
of interest, resume, and references
to Ms. Karen Crooks-Davis, Ky.
Commission on Human Rights, 332
W. Broadway, Suite 700, Louisville,
KY 40202.  The application deadline
is June 7, 2007.  
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KENTUCKY BAR ASSOCIATION
THE ETHICS 2000 COMMITTEE REPORTS 
ON AMENDMENTS TO THE KENTUCKY RULES 
OF PROFESSIONAL CONDUCT (SCR 3.130) page 38
www.kybar.org

Supreme Court of Kentucky

The following proposed amendments to Supreme Court Rules will be considered in an 
open session on Wednesday, June 20, 2007, at 9:30 a.m. The hearing will be conducted 
in the Cascade Ballroom at the Kentucky International Convention Center in Louisville.

PROPOSED AMENDMENTS TO:

THE RULES OF THE SUPREME COURT page 39
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PROPOSED CHANGES TO DISCIPLINARY RULES

ETHICS 2000 REPORTS ON AMENDMENTS TO
THE KENTUCKY RULES OF PROFESSIONAL CONDUCT (SCR 3.130)

The Board of Governors of the Kentucky Bar Association (KBA) has recently submitted to the Supreme Court of
Kentucky proposals for certain changes to Kentucky’s Rules of Professional Conduct (KRPC). These Rules are the
rules that govern the conduct of all attorneys licensed or appearing pro hac vice in Kentucky, and they form the basis of
any disciplinary action. The KRPC set forth the ethical obligations and responsibilities of attorneys.

In 2002, the American Bar Association (ABA) completed a review of the Model Rules of Professional Conduct, on

which the KRPC are based, and approved amendments to those rules which were proposed by the ABA Ethics 2000

Commission (and certain other ABA entities). The KBA’s Board of Governors established its Ethics 2000 Committee on

July 1, 2003 to review the KRPC and to evaluate the ABA Model Rule changes taking into consideration current Ken-

tucky practice. The Committee evaluated the ABA Model Rules as changed through September 15, 2003 and made

recommendations to the Board for changes to the KRPC, SCR 3.130, et seq. in a report, dated November 16, 2006. 

Also presented to the Board was the related Report of the Attorneys’ Advertising Commission (AAC) concerning

the advertising rules. Because the AAC, appointed by the Board under SCR 3.130-7.03, deals daily with issues of

advertising in Kentucky, the KBA Ethics 2000 Committee deferred reviewing Rule 7 of the ABA Model Rules to the AAC.

The AAC created its own Ethics 2000 Report, dated November 17, 2006.

The Board considered the Reports and recommended, with several exceptions, that the Court adopt certain

amendments to the Rules. The Board’s exceptions to the proposals within the Reports are: SCR 3.130(3.4), SCR

3.130(4.1), SCR 3.130(5.5), and SCR 3.130(8.3).

Due to the extensive nature of the Reports, and their comments and explanations comparing the KRPC to the ABA

Model Rules, the text of the Rules proposals will be published to the Internet and may be accessed at www.kybar.org.

An “Ethics 2000” link on the Kentucky Bar Association’s website has been dedicated to the Reports of the Ethics 2000

Committee and the AAC. The recommendations, exceptions and amendments approved by the Board may also be found

on the KBA Website. An Executive Summary of the underlying Report is included for ease of reference.

So that adequate consideration may be given to the omnibus recommendations, the Kentucky Supreme Court has

placed the Reports on the agenda for consideration at the Supreme Court Rules hearing on June 20, 2007, during the

KBA Annual Convention.  The discussion of the KBA Ethics 2000 Committee Report and the AAC Report will be for the

limited purpose of gathering preliminary comments so that the Court may prepare for the 2008 Rules hearing. 

Copies of the Ethics 2000 Committee Report and the AAC Report will NOT be distributed at the June 20 Supreme

Court Rules hearing that will be held during the KBA Annual Convention, so please bring copies of any proposals that

you wish to discuss at the hearing. 

Both Reports Available at www.kybar.org

PLEASE NOTE THAT THE SUPREME COURT OF KENTUCKY HAS NOT REVIEWED OR APPROVED 
THE ETHICS 2000 REPORTS AT THIS JUNCTURE.
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A. SCR 2.011 Moral character and fitness

The proposed amendments to section (3) and a new
section (4) of SCR 2.011 are:

(3) If the Committee’s initial review and investigation
into the character and fitness of an applicant
reveals any of the following conduct, further
detailed investigation shall be undertaken, as
determined to be warranted, prior to the Commit-
tee’s determination regarding whether the appli-
cant possesses the requisite character and fitness
to practice law in Kentucky:

A. Unlawful conduct
B. Academic misconduct
C. Making a false statement, including 

omissions
D. Misconduct in employment
E. Acts involving dishonesty, fraud, deceit or

misrepresentation
F. Abuse of legal process
G. Neglect of financial responsibilities
H. Neglect or disregard of ethical or profes-

sional obligations
I. Violation of an order of court
J. Conduct indicating mental or emotional

instability impairing the ability of an appli-
cant to perform the functions of an attorney

K. Conduct indicating substance abuse impair-
ing the ability of an applicant to perform the
functions of an attorney

L. Denial of admission to the bar in another
jurisdiction on character and fitness
grounds

M. Disciplinary complaints or disciplinary action
by an attorney disciplinary agency or a profes-
sional disciplinary agency of any jurisdiction.

(4) Each applicant for admission to the Kentucky
Bar shall pay all investigative fees, reporting fees or
other expenses required and assessed by the Charac-
ter and Fitness Committee as deemed necessary in
determining the character and fitness of the applicant. 

B. SCR 3.020 Practice of law defined

The proposed amendments to SCR 3.020 are:

The practice of law is any service rendered involv-
ing legal knowledge or legal advice, whether of repre-
sentation, counsel or advocacy in or out of court, ren-
dered in respect to the rights, duties, obligations, liabil-
ities, or business relations of one requiring the servic-
es.  But nothing herein shall prevent any natural per-
son not holding himself out as a practicing attorney
from drawing any instrument to which he is a party
without consideration unto himself therefore.  An

appearance in the small claims division of the district
court or before the Kentucky occupational safety and
health review commission by a person who is an offi-
cer of or who is regularly employed in a managerial
capacity by a corporation, unincorporated association,
or partnership which is a party to the litigation in which
the appearance is made shall not be considered as
unauthorized practice of law.

C. SCR 3.150 Access to [d]Disciplinary [i]Information

The proposed amendments to SCR 3.150 are:

(1) Confidentiality. In a discipline matter, prior to a ren-
dition of a finding of a violation of these [r]Rules by
the Trial Commissioner or the Board and the recom-
mendation of the imposition of a public sanction [in a
fact case or a finding of a violation and issuance of a
public sanction by the Board in a law-only case], the
proceeding is confidential.[, except that]

(2)(a) Notwithstanding subsection (1), the pendency,
subject matter[,] and status [of an investigation] may
be disclosed by Bar Counsel if:

i. [(a)t]The Respondent has waived 
confidentiality; [or]

ii. The proceeding involves reciprocal discipline;
iii. The disclosure of any information is made for

the purpose of conducting an investigation by
the Inquiry Commission; or

iv. A Motion for Temporary Suspension is pending.

(b)[ the proceeding is based upon allegations that
include either the conviction of a crime or reciprocal
discipline; 

(2) Public Proceedings. Sixty (60) days following
the filing and service of a finding by the Trial Commis-
sioner that an attorney has committed a violation of
these rules meriting public discipline, or filing of a peti-
tion for reinstatement, the formal proceeding shall
commence. The formal proceeding shall be public
except for: 

(a) deliberations of the Inquiry Commission, Board
of Governors or the Court; or 

(b) information with respect to which a protective
order has been issued. 

(3) Protective Orders. In order to protect the inter-
ests of a Complainant, witness, third party, or Respon-
dent, the Inquiry Commission, the Trial Commissioner
or the Board, which at the time the order is sought has
the case pending before it, may, upon application of
any person and for good cause shown, issue a pro-
tective order prohibiting the disclosure of specific infor-
mation otherwise privileged or confidential and direct

PROPOSED AMENDMENTS TO THE RULES OF THE SUPREME COURT
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that the proceedings be conducted so as to implement
the order, including requiring that the hearing be con-
ducted in such a way as to preserve the confidentiality
of the information that is the subject of the
application.] After considering the protection of the
public, the interests of the Bar, and the interest of the
Respondent in maintaining the confidentiality of the
proceeding prior to a finding of a violation of the
Rules, the pendency, subject matter and status may
also be disclosed by Bar Counsel at the discretion of
the Chair of the Inquiry Commission, or the Chair’s
designee, if:

i. The proceeding is based upon an allegation
that the Respondent has been charged with a
crime arising from the same nexus of facts; or

ii. The proceeding is based upon a finding by a
court in a civil matter that an attorney has
committed conduct that may constitute a viola-
tion of the Rules of Professional Conduct.

(3) Duty of Participants. All Participants in a proceeding
under these Rules shall conduct themselves so as to
maintain the confidentiality requirement of this Rule.
Nothing in the rule shall prohibit the Respondent from
discussing the disciplinary matter with any potential wit-
ness or entity in order to respond in a disciplinary pro-
ceeding, or to any tribunal, or to disclose any informa-
tion for the purpose of conducting a defense.  This pro-
vision shall not apply to the Complainant or the
Respondent after the Inquiry Commission or its Chair
has taken action on a Complaint including the issuance
of a charge, the issuance of a private admonition, or a
dismissal, including those pursuant to SCR 3.160(3).

(4)(a) Request for Non-Public Information. A request
for non-public information [other than that authorized
for disclosure under paragraph (1) above shall be
denied unless the request is from one of the following
agencies:] to the Office of Bar Counsel may be con-
sidered by the Inquiry Commission and may be grant-
ed if the request relates to an investigation by the
requestor and is made by:

[(a)]i. The Character and Fitness Committee;
ii. A Lawyer Disciplinary Enforcement

Agency;
iii. A Judicial Disciplinary Enforcement

Agency;
iv. A Law Enforcement Agency, or other

official authorized by federal or any
state’s law to investigate or prosecute
misdemeanors or felonies, or the
equivalent thereof, in any jurisdiction,
provided that the agency or official cer-
tifies under oath with specificity that the
information is necessary to a pending
investigation.

[(b) Lawyer and/or Judicial disciplinary enforce-
ment agencies 

(c) Law enforcement agencies, upon written
request and order from the Supreme Court of Ken-
tucky upon good cause shown. 

(5) Notice to Lawyer. Except as provided in para-
graph (6), if the Board decides to provide non-public
information requested, and if the lawyer has not
signed a waiver permitting the requesting agency to
obtain non-public information, the lawyer shall be noti-
fied in writing at his or her last known address of that
information which has been requested and by whom,
together with a copy of the information proposed to be
released to the requesting agency. The notice shall
advise the lawyer that the information will be released
at the end of twenty-one (21) days following mailing of
the notice unless the lawyer objects to the disclosure.
If the lawyer timely objects to the disclosure, the infor-
mation shall remain confidential unless the requesting
agency obtains an order from the Supreme Court
requiring its release. 

(6) Release Without Notice. If an otherwise author-
ized moving agency has not obtained a waiver from
the lawyer to obtain non-public information, and moves
that the information be released without giving notice to
the lawyer, the moving agency shall certify that: 

(a) the request is made in furtherance of an ongo-
ing investigation into misconduct by the lawyer; 

(b) the information is essential to that investigation;
and 

(c) disclosure of the existence of the investigation
to the lawyer would seriously prejudice that investiga-
tion.]

(b) In the absence of a third party request, the
Court may permit the disclosure of any non-public
information to any of the entities listed in (4)(a)
above upon application to it by the Office of Bar
Counsel. 

(c)  In the event of a request under (a) or (b) no
notice to the Respondent is required, although
either the Inquiry Commission or Court may
require notice upon review of the application.

(5)  Public Proceedings.  Upon a finding by the Trial
Commissioner or the Board that an attorney has com-
mitted a violation of these rules meriting public disci-
pline, or upon the filing of a petition for reinstatement,
the record of the Disciplinary Clerk, and any further
proceedings before the Board or Court, shall be public
except for:

(a) deliberations of the Inquiry Commission, Board
of Governors, or the Court; or
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(b)  information with respect to which a protective
order has been issued.

(6)  Protective Orders.  The Inquiry Commission, the
Trial Commissioner, the Board, or the Court, which at
the time the order is sought has the case pending
before it, may, upon application of any person or enti-
ty, and for good cause shown, issue a protective
order.  Such an order may protect the interests of a
Complainant, witness, third party, Respondent, or Bar
Counsel.  The order may prohibit the disclosure of
specific information otherwise privileged or confidential
and direct that the proceedings be conducted so as to
implement the order, including requiring that the hear-
ing be conducted in such a way as to preserve the
confidentiality of the information that is the subject of
the application.

(7)  Notice to National Discipline Data Bank.  The [d]Dis-
ciplinary [b]Board shall transmit notice of all public disci-
pline imposed against a lawyer[, transfers to or from dis-
ability inactive status,] and reinstatements to the Nation-
al Discipline Data Bank maintained by the American Bar
Association.

[(8) Duty of Participants. All participants in a proceed-
ing under these rules shall conduct themselves so as
to maintain the confidentiality mandated by this rule;
except this provision shall not apply to the com-
plainant or the respondent after the Inquiry Commis-
sion or its Chair has taken action on a complaint.]

D. SCR 3.157 Appointment and duties 
of Disciplinary Clerk

The proposed amendments to SCR 3.157 are:

The Board shall appoint a Disciplinary Clerk and
such Deputy Clerks as may from time to time become
appropriate. The [d]Disciplinary Clerk shall have such
qualifications as the Board deems appropriate, and
shall be responsible for accepting the filing of charges
issued by the Inquiry Commission, pleadings or other
paper, issuing process, and the preparation and main-
tenance of the records of each disciplinary proceed-
ing, other than the files of the Office of Bar Counsel,
and other duties as are assigned by the Board.

E. SCR 3.160 Initiation of disciplinary cases

The proposed amendments to sections (1) and (3) of
SCR 3.160 are:

(1) After review by Bar Counsel pursuant to sub-
paragraph (3) of this Rule, any sworn written statement
of complaint against an attorney for unprofessional
conduct [shall be reduced to a sworn written statement
and] shall be filed with the Disciplinary Clerk who shall
promptly notify the attorney by certified mail, sent to
the address maintained by the Director pursuant to

SCR 3.175, or other means consistent with the
Supreme Court Rules and Civil Rules, of the com-
plaint, and that he/she has twenty (20) days to respond
to the complaint. Upon completion of the investigation
by the Office of Bar Counsel the matter shall be
assigned to an Inquiry Commission panel by rotation. 

(3) (A) Upon receipt of a verbal, or written allegation
of a violation of the Rules of Professional Conduct, or
sworn complaint, the Office of Bar Counsel will initially
determine, under the direction of the Chair and Inquiry
Commission, whether the matter is appropriate for
alternative disposition.  Alternative disposition may
include, but is not limited to:

i. Mediation and consumer assistance
ii. Referral to Fee Arbitration under SCR 3.810
iii. Legal negligence arbitration under SCR 3.800
iv. Legal or management education programs
v. Remedial ethics education programs
vi. Referral to KYLAP under SCR 3.970(1)(c)
vii. Issuance of a warning letter.

(B) A complaint is not suitable for alternative dis-
position if it alleges serious misconduct in which the
sanction would more than likely result in a suspen-
sion. Additionally, some ethical violations warranting a
private or public reprimand may not, under all circum-
stances, be eligible for alternative disposition.

(C) After review and such preliminary investigation
as may reasonably be necessary, if mediation is
appropriate, the Office of Bar Counsel may attempt
resolution through mediation, and subsequently close
the Complaint. If it appears that the acts or course of
conduct complained of require referral under 3(A)(ii)-
(vii), but are shown not to warrant a greater degree of
discipline, the Office of Bar Counsel may issue a
warning letter, which will be maintained in the inves-
tigative file of the Office of Bar Counsel, but not be
considered as discipline, or it may recommend reme-
dial ethics, related legal or management education
programs, fee arbitration, or KYLAP, completion of
which would result in the complaint being dismissed.

(D) If Bar Counsel deems [any] a written and sworn
complaint [against a member not] to state an ethical
violation, [he/she may submit it to] such that alternative
disposition is not appropriate or the [Chair of] Respon-
dent will not consent to or complete the [Inquiry Com-
mission or designee, who may decline, without investi-
gation, to entertain it. The Chair may authorize Bar
Counsel to refer such complaints, if appropriate, to]
alternative disposition program, the [Client Assistance
Program Director for mediation. The Client Assistance
Program will report to the Chair through the Office of
Bar Counsel, which will return the complaint to the com-
plaining party with a letter of explanation, or] matter
shall proceed [to file the complaint, as the Chair so
directs.] under subsection (1) above.
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(E) If Bar Counsel deems any written and sworn
complaint against a member not to state an ethical vio-
lation and it is not suitable for alternative disposition, it
may decline, without investigation, to entertain it.

F. SCR 3.165 Temporary suspension 
by the Supreme Court

The proposed amendments to sections (1), (2), (3)
and (6) of SCR 3.165 are:

(1) On petition of the Inquiry Commission, author-
ized by its Chair, or by the Chair’s designee, and sup-
ported by an affidavit, an attorney may be temporarily
suspended from the practice of law by order of the
Court provided:

(a) It appears that probable cause exists to
believe that an attorney is or has been misappropriat-
ing funds the attorney holds for others to his/her own
use or has been otherwise improperly dealing with
said funds; or 

(b) It appears that probable cause exists to
believe that an attorney’s conduct poses a substantial
threat of harm to his clients or to the public; or 

(c) An attorney has been convicted of a crime as
set out in [Rule] SCR 3.320 and it appears from the
record of such conviction that the attorney has so
acted as to put in grave issue whether he/she has the
moral fitness to continue to practice law; or,

(d) It appears that probable cause exists to
believe that an attorney is mentally disabled or is
addicted to intoxicants or drugs and probable cause
exists to believe he/she does not have the physical or
mental fitness to continue to practice law. If the attor-
ney denies that he/she is mentally disabled or denies
that he/she is addicted to intoxicants or drugs, the
Court may order the attorney to submit to a physical
or mental examination by a physician or other health
care professional appointed by the Court. The examin-
ing [physician] health care professional shall file with
the Clerk of the Court a detailed written report setting
out the [physician’s] findings of the health care profes-
sional, including results of all tests made, diagnosis
and conclusions, together with like reports of all earlier
examinations by any health care professional of the
same condition. The Clerk of the Court shall furnish a
copy of the examining [physician’s] health care pro-
fessional’s entire report to the attorney and to [the
Director and] Bar Counsel. The Court may order the
attorney to produce to the Court [and to the Director]
and Bar Counsel any relevant medical [or], psychi-
atric, psychological or other health care or treatment
records, including alcohol or drug abuse patient
records, evidencing prior or ongoing treatment for
mental disability or addiction to drugs or to execute

appropriate releases which [restricts] would comply
with applicable federal and state law in order to permit
the treating health care professional to release those
records to the Court and Bar Counsel.  Any such
order and the resulting records regarding the treat-
ment shall be confidential and sealed in the record.

(2) Any such order of temporary suspension
[which] may restrict the attorney in dealing with [said]
client funds and shall, when served on any bank
maintaining any account upon which said attorney
may make withdrawals, serve as an injunction to pre-
vent said bank from making further payment from
such account or accounts on any obligation except in
accordance with restrictions imposed by the Court,
and shall direct such bank not to disclose (except to
those entitled to withdraw from the account or
accounts or to receive payment of such obligation, or
upon the express written permission of at least one of
such persons as to each such account or obligations)
that such order has been received or the contents
thereof. Any fees tendered to such attorney thereafter
shall be deposited in a trust fund from which with-
drawals may be made only in accordance with restric-
tions imposed by the Court. The Court may appoint a
trustee to receive, transfer, or disburse any funds that
are in the possession or are under the control of the
attorney if the funds came into the attorney’s posses-
sion from the attorney’s clients or from third parties [in
the course] during or as a result of the practice of law
prior to suspension. The Court may require the trustee
to render an accounting of said funds to the Court and
to furnish a copy of the accounting to the Director.

(3) The petition of temporary suspension author-
ized by this rule shall be filed with the Clerk of the
Court and the Chair of the Commission, the Chair’s
designee, or the Commission’s counsel, shall certify
that a copy of the petition has been mailed to the
Respondent or Respondent’s attorney at his/her bar
roster address. The Respondent shall file a response
to the petition within twenty (20) days of the date the
petition was filed with the Clerk. The Court may
schedule an oral argument or a show cause hearing
after the filing of the response or after the expiration of
the time for a response to be filed. 

(6) Upon the issuance of an order of temporary
suspension, the attorney affected shall immediately, to
the extent reasonably possible, cancel and cease any
advertising activities in which the attorney is engaged,
and remove their name from any firm with which the
attorney is associated.

G. SCR 3.166 Automatic suspension after conviction
of a felony

The proposed amendments to sections (1) and (5) of
SCR 3.166 are:
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(1) Any member of the Kentucky Bar Association
who pleads guilty to a felony, including a no contest
plea or a plea in which the member allows conviction
but does not admit the commission of a crime, or is
convicted by a judge or jury of a felony, in this State or
in any other jurisdiction, shall be automatically sus-
pended from the practice of law in this Common-
wealth. “Felony” means an offense for which a sen-
tence to a term of imprisonment of at least one (1)
year [was] is authorized by law [imposed]. The impo-
sition of probation, parole, diversion or any other type
of discharge prior to the service of sentence, if one is
imposed, shall not affect the automatic suspension.
The suspension shall take effect automatically begin-
ning on the day following the plea of guilty or finding of
guilt by a judge or jury or upon the entry of judgment
whichever occurs first. The suspension under this rule
shall remain in effect until dissolved or superseded by
order of the Court. Within thirty (30) days of the plea
of guilty or finding of guilt by a judge or jury or entry of
judgment whichever occurs first, the suspended attor-
ney may file a motion with the Clerk of the Supreme
Court of Kentucky setting forth any grounds which the
attorney believes justify dissolution or modification of
the suspension. 

(5) Any attorney suspended under this rule shall
immediately, to the extent possible, cancel and cease
any advertising activities in which the attorney is
engaged, and remove their name from any firm with
which the attorney is associated.

H. SCR 3.185 Informal admonition procedure

The proposed amendments to SCR 3.185 are:

After a complaint against an attorney for unprofes-
sional conduct is investigated and a response filed, the
Inquiry Commission may direct a private admonition to
the attorney where the acts or course of conduct com-
plained of are shown not to warrant a greater degree
of discipline. The attorney so admonished may, within
twenty (20) days from the date of the admonition,
answer and request that the [complaint] private admo-
nition be treated as if a charge had been filed against
the attorney as is provided by Rule 3.190; whereupon,
the issues shall be processed under the applicable
rules. The Inquiry Commission may also issue a warn-
ing or a conditional dismissal letter including, but not
limited to, conditions such as referral to KYLAP, or
attendance at a remedial ethics program as directed
by the Office of Bar Counsel, or related classes.

I. SCR 3.190 Charges; form; by whom 
and where filed

The proposed amendments to SCR 3.190 are:

If a panel of or the entire Inquiry Commission

determines, by a majority vote, that probable cause
exists for a charge to be filed, it shall cause to be pre-
pared such charge stating the name and present, or
[last known,] bar roster address of the attorney and
facts alleged to constitute unprofessional conduct. The
charge shall be signed by a member of the panel
which considers the case. It shall then be filed with the
Disciplinary Clerk within twenty (20) days. Upon notice
to the respondent, the Inquiry Commission may
amend the charge upon its own motion, or that of the
Office of Bar Counsel or the Respondent, at any time
before hearing or submission by default.

J. SCR 3.200 Notice of filing charges; time to answer

The proposed amendments to SCR 3.200 are:

Upon the filing of a charge, the Disciplinary Clerk
shall furnish the Respondent with a copy, by certified
mail return receipt requested or other means, to the
Respondent’s last bar roster address, [and if none is
known subsequent thereto, to the Respondent’s last
known bar roster address,] or by service on the Direc-
tor as set forth in SCR 3.175, and notify the Respon-
dent that within twenty (20) days after receipt of the
notice, he/she must file an answer and three (3)
copies with the Disciplinary Clerk for transmittal to the
Inquiry Commission. The Inquiry Commission may
rule on motions to file late answers for good cause
shown as set forth in CR 6.02.

K. SCR 3.230 Procedure when answer 
raises issues of fact

The proposed amendments to SCR 3.230 are: 

After an answer is filed raising issues of fact, the
Disciplinary Clerk shall appoint the next available
member of the Trial Commission to serve as a com-
missioner upon approval by the Chief Justice. The Trial
Commissioner shall reside in a different Supreme
Court district from that of the Respondent. The Discipli-
nary Clerk shall immediately notify the Trial Commis-
sioner of his/her appointment and provide the Trial
Commissioner a copy of the pleadings. 

L. SCR 3.260 Joinder and consolidation

The proposed amendments to section (2) of SCR
3.260 are:

(2) A charge may be filed against two or more
attorneys if based on the same or related state of
facts, and separate charges against two or more attor-
neys based upon the same or related state of facts
may, by order of the Inquiry Commission, be consoli-
dated and tried as a single disciplinary proceeding.
Where two or more attorneys are proceeded against
in the same proceeding, the Trial Commissioner shall
[make a separate] report to the Board as to each. 
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M. SCR 3.300 Rights of respondent against whom a
charge has been filed

The proposed amendments to SCR 3.300 are:

The Respondent against whom a charge has
been filed shall have the right to be represented by
counsel. The Respondent shall have all the rights
secured to a party by the Rules of Civil Procedure and
Kentucky Rules of Evidence with respect to the intro-
duction of evidence[,]. The Respondent shall have
the right to compel the attendance of witnesses[,] and
the production of books, papers and documents or
other writings, except those contained in the investiga-
tive file of Bar Counsel, to the hearing or to such dep-
ositions as are permitted under SCR 3.340.  The
Respondent shall have the right to an oral argument
or to file a brief before the Trial Commissioner. The
Respondent shall be afforded a full opportunity to
defend himself/herself by the introduction of evidence,
and to cross-examine witnesses. If the facts in the
complaint or charge would give rise to a criminal pro-
ceeding, respondent shall not be compelled to give
evidence against him or herself. If the Respondent is
unable to employ counsel, the Chair, or Chair’s
designee, upon written request accompanied by an in
forma pauperis [in] affidavit [form], made within twenty
(20) days after service of the charges, shall appoint
counsel for the Respondent. 

N. SCR 3.330 Order of proceedings and 
burden of proof

The proposed amendments to SCR 3.330 are:

The Trial Commissioner shall determine and regu-
late the order of proceedings at the hearing. Upon the
application of a party or upon direction of the Trial
Commissioner, the Disciplinary Clerk shall issue sub-
poenas for the attendance of witnesses or the produc-
tion of evidence at the hearing. The civil rules of dis-
covery do not apply. The burden of proof shall rest
upon the Association in a disciplinary proceeding, and
the facts must be proven by a preponderance of the
evidence. In reinstatement hearings the burden shall
rest upon the Applicant, and he/she must demonstrate
by clear and convincing evidence his/her suitability for
reinstatement. Before submission the Trial Commis-
sioner may direct such oral argument as he/she
deems appropriate and receive briefs from all parties
on such terms as he/she may impose. 

O. SCR 3.340 Introduction and admissibility of evi-
dence, evidence taken in other proceedings

The proposed amendments to SCR 3.340 are:

The testimony at all hearings shall be in person,
except that the parties may use depositions under the
same standards as those prescribed by the Kentucky
Rules of Civil Procedure. The rules of evidence appli-

cable in civil actions shall apply, and the Trial Commis-
sioner will rule on all evidentiary issues. 

Where, in any proceeding, evidence has been
taken under oath upon due notice to the Respondent,
and at the taking of which Respondent has appeared,
either in person or by counsel, or as attorney for any
party, a duly certified transcript or videotape or digital
recording made by a court reporter or official of a court,
of all, or the essential portions, of such proceedings
may be used as evidence in any hearing or in any
investigation antecedent to or in connection with any
disciplinary case involving the same charge, or any
charge growing out of the matters connected therewith,
and such transcript, tapes, or digital recordings of the
[and] record, or parts thereof, may be made a part of
the record on any hearing or investigation. 

P. SCR 3.350 Transcript of evidence

The proposed amendments to SCR 3.350 are:
The proceedings before the Trial Commissioner

shall be reported by [videotape, where possible, or if
not possible, by] a reporter appointed by the Trial
Commissioner. [If a transcript must be prepared, it
shall be completed within sixty (60) days of the hear-
ing.] The transcript must be prepared within sixty (60)
days of the hearing.

Q. SCR 3.652. New Lawyer Skills Program.

The proposed amendments to sections (8) and (9) of
SCR 3.652 are:

(8) The time for completion and certification set
forth in paragraphs (5) and (6) of the Rule may, upon
written application to and approval by the Commission
or its designee, be extended. Written applications for
an extension under this paragraph must be received
by the Commission no later than thirty (30) days after
the member’s deadline to complete the Program as
set forth in paragraph (5) of this Rule. [in case of
hardship or other good cause clearly warranting relief.
Applications for time extensions for completion of the
New Lawyer Skills Program shall be made to the
Commission in writing. All applications for time exten-
sion must be received by the Commission before the
end of the twelve (12) month period during which the
New Lawyer Skills Program is to be completed. Appli-
cations for time extension must set forth all circum-
stances upon which the request is based, including
supporting documentation.] All applications must be
signed by the member and notarized. The Commis-
sion may approve extensions for completing the Pro-
gram under the following circumstances:

(a) Where the member demonstrates hardship or
other good cause clearly warranting relief. Requests
for relief under this subsection must set forth all cir-
cumstances upon which the request is based, includ-
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ing supporting documentation. In this circumstance,
the member shall complete the requirement set forth
in paragraphs (5) and (6) as soon as reasonably prac-
ticable as determined by the Commission or its
designee; or

(b) Where the member fails to demonstrate hard-
ship or other good cause clearly warranting relief.  In
this circumstance, the member must pay a fee of
$250.00 and complete the requirement set forth in
paragraphs (5) and (6) at the next regularly scheduled
New Lawyer Skills Program.

(9) Failure to complete and certify attendance for
the New Lawyer Skills Program pursuant to para-
graphs (5), [and](6), or (8) of this Rule shall be
grounds for suspension from the practice of law in the
Commonwealth or other sanctions as deemed appro-
priate by the Court. Ninety (90) days prior to the end
of the twelve (12) month period all individuals not cer-
tifying completion of the New Lawyer Skills Program
pursuant to paragraphs (5), (6) or (8) shall be notified
in writing that the program must be completed before
the end of the twelve (12) month period, indicating the
date. Names of all individuals not submitting certifica-
tion of completion of the New Lawyer Skills Program
within the twelve (12) month period or pursuant to
paragraph (8) of this Rule shall be submitted to the
Court by the Director, certifying the member’s failure
to  comply with the New Lawyer Skills Program
requirement.  The Clerk shall docket the matter and
the Court shall issue each such member a rule return-
able within twenty (20) days thereafter to show cause
why the member should not be suspended from the
practice of law or otherwise sanctioned as deemed
appropriate by the Court.  The Commission shall be
permitted to file a reply within ten (10) days following
the filing of a response by a member.  Unless good
cause be shown by the return date of the rule, or with-
in such additional time as may be allowed by the
Court, an Order shall be entered suspending respon-
dent from the practice of law or imposing such other
sanctions as may be deemed appropriate by the
Court.  An attested copy of the Order shall forthwith be
delivered by the Clerk to the member, the Director,
and in the case of suspension, to the Circuit Clerk of
the district wherein the member resides for recording
and indexing as required by Rule 3.480.

R. SCR 3.800 Legal [n]Negligence [a]Arbitration 

The proposed amendments to SCR 3.800 are:

(1) Purpose.

The purpose of this Rule 3.800 is to establish a
procedure whereby claims of legal negligence in the
amount of [ten] fifty thousand dollars ($[1]50,000.00)
or less [between]arising from attorney and client rela-

tionships may be resolved by submission to binding
arbitration.

(2) Definitions.

(A) “Attorney” means an attorney-at-law who is a
member in good standing of the Association, or an
attorney admitted to practice pursuant to SCR 3.030
when the dispute arises from that representation.

(B) “Association” means the Kentucky Bar 
Association.

(C) “Director” means the Director of the Kentucky
Bar Association.

(D) [“Vice-President” means the Vice-President of
the Kentucky Bar Association.]

[(E) “Controversy”]”Dispute” shall mean any claim
of legal negligence in the amount of [ten]fifty thou-
sand dollars ($[1]50,000.00) or less. This includes
a matter that is the subject of a diversion pursuant
to SCR 3.160(3), or a matter referred for negli-
gence arbitration by the Court.

([F]E)  “Amount in Controversy” means the
amount of direct loss claimed as a result of the
claimed negligence of an attorney.

(F) “Panel” means the arbitrator or arbitrators
appointed [or designated]to arbitrate a claim of
legal negligence[as hereinafter provided].

(3) Scope of Authority.

(A) The Rules and Procedures herein [set forth]
shall be available to [settle or]resolve any [contro-
versy] dispute as herein defined only when the
amount in controversy exceeds the jurisdictional
maximum specified in KRS 24A.230 and all par-
ties to the [controversy] dispute agree [and bind
themselves] in writing to submit [each] the claim
of negligence to the arbitration procedures herein
[set forth]and further, agree in writing that they
shall be fully bound by the decision and award of
the [arbitrator(s)] Panel. 

(B) [The provisions of] [t]These Rules shall not be
used unless the parties to the dispute certify in
writing that a good faith effort has been made by
them to resolve the dispute [and has failed]. 

(C) [The provisions of] [t]These Rules shall not be
used if the dispute [proposed to be  submitted] is
the subject matter of a pending lawsuit, unless the
parties follow the procedures of KRS 417.060(4).

(D) Except as otherwise provided herein, the sub-
stantive law of the Commonwealth of Kentucky
will apply to any dispute arbitrated under this plan. 
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(4) Institution of Proceedings.

(A) Proceedings hereunder shall be begun by
[completing three (3) copies] the filing of a petition
with the Association.  [The petition must be signed
by one of the parties to the dispute.] The signed
petition shall state the origin and details of the dis-
pute, the acts or omissions deemed to be negli-
gent, and the amount claimed due as a result of
the negligence alleged.  [Upon the filing of the
petition, t]The petitioner shall also sign [three (3)
copies of] an arbitration agreement.  The petition
and arbitration agreement shall be on forms pro-
vided by the Association [and when completed
shall be filed in the office of the Association].

(B) Upon the filing of the petition, the Director [of
the Association shall forward a copy of the petition
to the Vice-President.  The Vice-President, upon
receipt of the petition,] shall determine whether
[this plan applies] it presents a dispute under
these Rules.  The decision of the [Vice-President]
Director on that matter shall be final.  The [Vice-
President] Director shall have full power to require
additional information from the petitioner as [in all
disputes wherein additional information] is
deemed [desirable or] necessary.

(C) [In the event the Vice-President] If the Director
determines that the Association shall not accept
jurisdiction, the petition shall be returned to the
[Director, with a brief explanation as to why juris-
diction has been refused.  The Director shall then
notify the] petitioner indicating why [that] the Asso-
ciation has not accepted jurisdiction and will not
arbitrate the [claim and shall advise the petitioner
why the Association has not accepted jurisdiction
of the] matter.

(D) If the [Vice-President] Director determines that
the Association shall accept jurisdiction, [the Vice-
President shall notify the Director and shall return
the petition to the Director or other designated
employee of the Association.  The Director shall
then forward to respondent] a copy of the petition
and [three (3) copies of] the arbitration agreement
signed by the petitioner [and] shall [request] be
forwarded to the [respondent] other party to the
dispute to sign and return to the Director [two (2)
copies of the arbitration agreement and three (3)
copies of the respondent’s] with the answer to the
petition.  [The letter to the respondent shall state
that respondent has t]Twenty (20) days shall be
allowed in which to answer unless additional time
is requested [and return the two (2) signed arbitra-
tion agreements, and that if respondent’s answer
is not received within twenty (20) days, the Associ-
ation will construe such failure to answer as con-
stituting a refusal to submit to arbitration]. Upon

receipt of the [respondent’s] answer, the Director
shall [forthwith] forward to the petitioner [one (1)]
a signed copy of the arbitration agreement and
[one (1) copy of] the [respondent’s] answer sub-
mitted by the other party to the dispute. 

(E) If the [respondent’s refusal] other party to the
dispute refuses to submit to arbitration, or [if respon-
dent] fails to sign and return the arbitration agree-
ment and answer within the time allowed [twenty
(20) days], the Director shall so notify the petitioner,
and the file of the Association shall be closed.

(F) If the dispute is referred to arbitration as refer-
enced in 2(D) above, then sections 4(B) and (C)
of this rule are not applicable. The attorney
involved in the dispute shall be deemed the peti-
tioner and shall file a petition with the Director.

(G) Upon the filing of a petition with the Associa-
tion, any applicable statute of limitations is tolled
until dismissal or final award is entered.

(5) Arbitration Panel.

(A) Composition.

(i) Where the amount in controversy is [two]
ten thousand [five hundred] dollars
($[2,5]10,000.00) or less, the [p]Panel shall
consist of one (1) [person who shall be a]
practicing attorney.

(ii) Where the amount in controversy exceeds
[two] ten thousand [five hundred] dollars
($[2,5]10,000.00), but is not in excess of [ten]
fifty thousand dollars ($[1]50,000.00), the
[p]Panel shall consist of three (3) [persons
who shall be] practicing attorneys.

(iii) The practicing attorneys referred to in para-
graph (5)(A)(i) and (5)(A)(ii) above shall each:

(a) be a member in good standing of the
Association;

(b) be appointed [or designated] for a par-
ticular [controversy] dispute by the [Vice-
President] Director;

(c) if engaged in the private practice of
law, maintain [or] an office and carry on
such practice within a reasonable proximi-
ty to the county in which the petitioner
resides [more than fifty (50) miles from the
county seat of the county where the attor-
ney who is a party to the arbitration main-
tains his or her principal office for the
practice of law.  If the claim for negligence
is between two (2) or more attorneys, then
the attorney member(s) of any panel shall
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maintain any principal law practice and
offices at a distance greater than fifty (50)
miles from the county seat of the county
where the attorney petitioning for arbitra-
tion maintains his or her principal office for
the practice of law.  Under no circum-
stances will any of the arbitrators be within
the same county or congressional district
of the parties to the arbitration.]

(iv) Any attorney appointed [or designated] by
the [Vice-President] Director may refuse to
serve.  Such refusal shall be by written notice
to the Director within ten (10) days of the
appointment.

(v) The [Vice-President] Director, in cases of a
three-member [p]Panel, shall designate one
member of the [p]Panel as Chair of the
[p]Panel.

(B) Objections. 

[(i)] Either party to the [arbitration] dispute
may object for cause to any of the [p]Panel
members.  Such objection shall be in writing
and shall be made within twenty (20) days of
written notification of the [names] composition
of the [p]Panel [members].  Failure to object
within twenty (20) days shall constitute a waiv-
er of any objection to the composition of the
[p]Panel.  [The following shall constitute
grounds for cause to a proposed panel mem-
ber serving:

(a) If the panel member is associated in
any business or profession with or related
in any way to any of the parties or their
attorneys;

(b) If the panel member has a personal or
financial interest or any bias or prejudice
regarding any of the parties or the nature
of the controversy;

(c) If the panel member has pending any
business transactions or controversy as a
party with any party to the controversy or
as attorney or has then pending any busi-
ness transactions or controversies as an
attorney with any party to the controversy
or any attorney for a party, and there is
such a conflict that it would render the
arbitrator incapable of fairly exercising
independent judgment.]

[(ii)] Objections to [p]Panel members shall be
made to the [Chair of the panel] Director and
shall be determined in accordance with KRS
26A.015 et seq. The decision of the Director

[ruled upon by the Chair of the panel whose
decisions] shall be final.  [Each side may have
one peremptory strike.] 

(C) Compensation.

[Members of t]The [p]Panel shall not be [paid or]
compensated for [their] its services. Reasonable
transportation costs may be reimbursed.

(D) Vacancies.

If any arbitrator should [resign, die, withdraw,
refuse to act or] be [disqualified or] unable to act,
the [Vice-President] Director shall declare the
office vacant and, if the matter has already been
heard by the Panel, it shall not be reheard if the
remaining members concur in the Award [unless
the parties otherwise agree]. If the sole member
of the Panel is unable to act or the remaining
members of the Panel do not concur in the Award,
a new member shall be selected and the matter
will be reheard. [In the absence of such agree-
ment] If the Panel has not yet heard the matter a
new arbitration [p]Panel member shall be selected
in accordance with these Rules.

(E) Communication Between the Parties 
and Panel Members.

There shall be no ex parte communication
between the parties and the [members of the arbi-
tration p]Panel upon the subject matter of the arbi-
tration other than at arbitration proceedings, or in
documents filed with the Association as part of the
proceedings. This limitation does not apply to
administrative communications between the Panel
and the parties regarding the scheduling of the
hearing. [Copies of any written communication
between members of the panel and any party, or
any attorney for a party or between parties or their
attorneys and the panel shall be furnished con-
temporaneously to each participant in the pro-
ceeding, and filed with the Director.]

(6) Hearings.

(A) Location.

Hearings shall be held [at] in a [place desig-
nated by the Chair of the panel] county that rea-
sonably limits the travel required by the parties to
attend the hearing.

(B) Notice.

The Chair of the [p]Panel shall fix the time and
cause written notice of time and place to be served
upon all parties to the dispute by Certified Mail not
fewer than [twenty] ten ([2]10) days prior to the
time set for the hearing.  Such notice of hearing
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shall also inform the parties of their right to be rep-
resented by an attorney and their right to present
evidence in support of their respective positions.

(C) Stenographic Record.

(i) Any party may have a hearing before a
[p]Panel reported by a Certified Shorthand
Reporter at the expense of the requesting party by
written [request] notice presented to the [Director]
Panel Chair at least [four] seven ([4]7) days prior to
the date of the hearing. [In such event a] Any other
party to the arbitration shall be entitled to acquire, at
[the] their own expense [of that party], a copy of
the reporter’s transcript of the testimony by
arrangements made directly with the reporter.
[When no party to the arbitration requests that the
hearing be reported, and the panel or sole arbitrator
deems it necessary to have the hearing reported,
the panel or sole arbitrator may record the proceed-
ings or employ a Certified Shorthand Reporter for
such purpose if authorized to do so by the Director.
Costs of making a record will be assessed by the
panel or sole arbitrator as a part of the award.  Prior
to assessment of such costs, the Association will
pay same upon notice to the Director.]

(ii) In the event the Panel determines it appropri-
ate or necessary to record the hearing, it may be
recorded by digital or video means with costs
being assessed as the Panel deems just. A party
to the dispute, at its own expense, may request a
copy of the record so recorded.

(D) Production of Records and Subpoenas.

[The provisions of KRS 417.110 shall apply to pro-
ceedings under these Rules.] (i) The parties to a
dispute have the obligation to provide all docu-
ments needed for the Panel to resolve the ques-
tions presented for resolution. The discovery pro-
visions of the Kentucky Rules of Civil Procedure
are not strictly applicable. When a party fails to
provide documents determined necessary by the
Panel, the Panel may accept the negative factual
inferences created by the failure to provide the
requested documents.
  (ii) When the Panel determines the provisions of
KRS 417.110 should be utilized, it may request
permission in writing from the Director for the
authority to issue a subpoena for the documents
specified in its request.

(E) Oath of Panel Members.

The Panel [members]shall take a written oath
to be filed with the Director to decide the [contro-
versies] dispute submitted to them according to
the law and evidence and the equity of the case to
the best of their judgment without favor, affection

or prejudice.

(F) Conduct of Hearings.

(i) The testimony of all witnesses shall be given
under oath.  [When so requested, the member
of t]The [p]Panel Chair shall [presiding at the
hearing may] administer oaths to witnesses. 

(ii) The [p]Panel Chair [, or sole arbitrator,]
shall preside at the hearing and [The member
of the panel who is presiding] shall be the
judge of the relevancy and materiality of the
evidence offered, shall rule on questions of
procedure, and shall exercise all powers relat-
ing to the conduct of the hearing.  [Conformity
to] Strict compliance with the rules of evi-
dence shall not be required.

(iii) In cases involving a three (3) member
[p]Panel, if at the time set for any hearing all
three members of the [p]Panel are not [pres-
ent] available to participate, the hearing shall
be postponed, or, with consent of the parties
shall [to] proceed with the hearing with one (1)
member of the [p]Panel chosen by the parties
as the sole arbitrator. [In no event shall a hear-
ing be conducted by or proceed with two (2)
members of the panel acting as arbitrators.]

(iv) If any party to an arbitration who has been
duly notified fails to appear at a scheduled
hearing, the [p]Panel may proceed with the
hearing and determine the [controversy] dis-
pute upon the evidence produced [, notwith-
standing such failure to appear].

(v) The [p]Panel Chair [, or if the hearing is
conducted by a sole arbitrator, then the latter,]
may adjourn the hearing from time to time as
necessary.  Upon request of a party to the
arbitration for good cause [or upon his or her
own determination], the [p]Panel Chair [or
sole arbitrator] may postpone the hearing from
time to time.

(vi) No briefs or legal memorandum shall be
submitted by the parties unless specifically
requested by the [p]Panel or a majority thereof.

(7) The Award.

(A) Rendition and Form.

(i) The [p]Panel shall render its award within
[fifteen] thirty ([15]30) days after the close of
the hearing [or final hearing if more than one
has been held].  The [a]Award [of the panel]
shall be made by a majority of the [p]Panel
[when heard by three (3) members, or by the
sole arbitrator].
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(ii) The original [and four (4) copies of the
a]Award shall be in writing and shall be
signed by the member(s) of the [p]Panel con-
curring therein [unless the hearing shall have
been conducted by a sole arbitrator, in which
event the original and copies of the award
shall be signed only by the sole arbitrator].
The [a]Award shall include a determination of
all questions submitted to the [p]Panel, the
decision of which shall be necessary to
resolve the [controversy] dispute. Copies of
the Award shall have the same legal force and
effect as the original.

(iii) While it is not [requested] required that the
[a]Award be in any particular form, it should,
in general, consist of a preliminary statement
reciting the jurisdictional facts, i.e., that a hear-
ing was held upon notice pursuant to a written
agreement to arbitrate, the parties were given
an opportunity to testify and cross-examine,
etc., a brief statement of the dispute, findings,
conclusions, and the amount, if any, to be paid
or reimbursed.  The [p]Panel shall avoid recit-
ing information in the text of the [a]Award that
is privileged unless the [client] parties specifi-
cally waive[s] any privilege. 

(iv) An [a]Award may also be entered by con-
sent of all parties to the dispute.

(v) The Award signed by the member(s) of the
Panel shall be provided to the Director, who
shall cause it to be mailed to the parties by
Certified Mail.

(B) Correction of Errors. If, upon receiving the
Award, a party determines it contains significant
factual or accounting errors or omissions, the
party may bring this information to the attention of
the Director within fifteen (15) days from the
receipt of the Award. The Director will present the
information to the other party and to the Panel for
consideration along with the comments from the
other party to the dispute. If the Panel determines
that modification of the Award is appropriate, the
Panel will issue a modified Award reflecting any
changes made and will provide the modified
Award to the Director for service on the parties as
indicated above. This procedure is not intended to
provide a party the opportunity to submit new evi-
dence or to reargue the merits of the dispute.

(C) Effect and Enforcement.

The provisions of KRS 417.180 and of the arbitra-
tion agreement of the parties shall govern and deter-
mine the effect and enforcement of the [a]Award.
The law of the Commonwealth of Kentucky will gov-

ern the award of interest of any judgment. 

(8) Records.

With the exception of the [a]Award itself all
records, documents, files, proceedings and hearings
pertaining to arbitration of any dispute under these
Rules shall not be open to the public or to any person
not involved in the dispute with the exception of dis-
putes referred to arbitration as stated in section 2(D)
above. In that circumstance, a copy of the Award may
be provided to the referring activity or agency.

(9) Death or Incompetence of a Party.

In the event of the death or incompetence of a
party to the arbitration proceedings before the hearing
has been concluded, [during the course of arbitration
but prior to the rendering of a decision,] the proceed-
ings shall be abated without prejudice to either party to
[proceed in a court of proper jurisdiction to seek] such
relief as may be proper.  In the event of death or
incompetence of a party after the close of the [pro-
ceedings] hearing, but prior to [a decision] issuance of
the Award, the decision rendered shall be binding upon
the heirs, administrators, or executors of the deceased
and on the estate or guardian of the incompetent.

(10) No Charge for Arbitration Services.

No charge or fee shall be required of any party
requesting or making use of the arbitration services
provided by these Rules [other than charges for steno-
graphic services as set forth in Section (6)(C) hereof]. 

(11) Indemnity Provision.

By agreeing to the procedures authorized herein,
the parties further agree to indemnify and hold harm-
less the Association, its employees and the [hearing
officer, arbitrator, mediator or presiding officer or
p]Panel [members] concerning any action arising out
of the procedures set forth by this rule and for any and
all conduct of the [hearing officer, arbitrator, mediator
or presiding officer or p]Panel [presiding over] in the
exercise of the procedures herein.

S. SCR 3.810 Legal Fee Arbitration

The proposed amendments to SCR 3.810 are:

(1) Purpose.

The purpose of this Rule 3.810 is to establish a
procedure whereby fee disputes arising from
[between] attorney and client [and fee disputes
between attorneys] relationships may be resolved by
submission to binding arbitration.

(2) Definitions.

(A) “Attorney” means an attorney-at-law who is a
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member in good standing of the Kentucky Bar Associ-
ation, or an attorney admitted to practice pursuant to
SCR 3.030 when the dispute arises from that repre-
sentation.

(B) “Association” means the Kentucky Bar Association.

(C) “Director” means the Director of the Kentucky
Bar Association. 

[(D) “Vice-President” means the Vice-President of
the Kentucky Bar Association.]

([E]D) “[Controversy] Dispute” means a [dispute
or] disagreement between an attorney and [his or her]
a client relative to the fee due the attorney for particu-
lar legal services rendered, [and it may also mean] or
a [dispute or] disagreement between attorneys con-
cerning the amount of the fees due each attorney for
particular legal services rendered. This includes a
matter that is the subject of a diversion pursuant to
SCR 3.160(3), or a matter referred for fee arbitration
by the Court.

([F]E) “Amount in controversy” means the differ-
ence between the sum of money an attorney propos-
es to charge for legal services and the sum of money
the client offers to pay for such services, or the total
amount of the fee to be divided between attorneys.

([G]F) “Panel” means the arbitrator or arbitrators
appointed [or designated] to arbitrate the [fee dis-
agreement as hereinafter provided] dispute.

(3) Scope of Authority.

(A) The Rules and Procedures herein set forth
shall be available to [settle or] resolve any [controver-
sy as herein defined] dispute [only] when the amount
in controversy exceeds the jurisdictional maximum
specified in KRS 24A.230 and all parties to the [con-
troversy] dispute agree [and bind themselves] in writ-
ing to submit [such controversy] the dispute to [the]
these [arbitration procedures herein set forth] Rules
and further [,] agree in writing that they shall be fully
bound by the decision and [a]Award of the [arbitra-
tor(s)] Panel.

(B) [The provisions of t] These Rules shall not be
used unless the parties to the dispute certify in writing
that a good faith effort has been made by them to
resolve the dispute[and has failed].

(C) [The provisions of t] These Rules shall not be
used if the dispute [proposed to be submitted] is the
subject matter of a pending lawsuit, unless the parties
follow the procedures of KRS 417.060(4).

(4) Institution of Proceedings.
(A) Proceedings hereunder shall be begun by

[completing three (3) copies] the filing of a petition

with the Association. [The petition must be signed by
one of the parties to the dispute.] The signed petition
shall state the origin and details of the dispute, the
nature and degree of legal services rendered, and the
amount claimed due as a result of the dispute alleged.
[Upon the filing of the petition, t]The petitioner shall
also sign [three (3) copies of] an arbitration agree-
ment.  The petition and arbitration agreement shall be
on forms provided by the [Association and when com-
pleted, shall be filed in the office of the] Association.

(B) Upon the filing of the petition, the Director [of
the Association] shall [forward a copy of the petition to
the Vice-President. The Vice-President, upon receipt
of the petition, shall] determine whether [this plan
applies] it presents a dispute under these Rules.  The
decision of the [Vice-President] Director on that matter
shall be final.  The [Vice-President] Director shall have
full power to require additional information from the
petitioner [in all disputes wherein additional informa-
tion] as is deemed [desirable or] necessary to deter-
mine whether the Association shall accept jurisdiction
of the dispute under these Rules. 

(C) [In the event the Vice President] If the Director
determines that the Association shall not accept juris-
diction of a fee dispute, the petition shall be returned
to the [Director, with a brief explanation as to why
jurisdiction has been refused.  The Director shall then
notify the] petitioner [that the Association has not
accepted jurisdiction and will not arbitrate the dispute
and shall advise the petitioner] indicating why the
Association has not accepted jurisdiction of the matter.

(D) [In the event the Vice-President] If the Director
determines that the Association shall accept jurisdic-
tion, [the Vice-President shall notify the Director and
shall return the petition to the Director or other desig-
nated employee of the Association.  The Director shall
then forward to respondent] a copy of the petition and
[three (3) copies of] the arbitration agreement signed
by the petitioner[, and] shall be forwarded to [request]
the [respondent] other party to the dispute to sign and
return to the Director [two (2) copies of the arbitration
agreement and] with [three (3) copies of] the [respon-
dent’s] answer to the petition.  [The] Twenty (20) days
[letter to the respondent] shall [state that respondent
has] be allowed [twenty (20) days] in which to answer,
unless additional time is requested [and return the two
(2) signed arbitration agreements, and that if respon-
dent’s answer is not received within twenty (20) days,
the Association will construe such failure to answer as
constituting a refusal to submit to arbitration].  Upon
receipt of the [respondent’s] answer, the Director shall
[forthwith] forward to the petitioner [one (1)] a signed
copy of the arbitration agreement and [one (1) copy]
of the [respondent’s] answer submitted by the other
party to the dispute. 
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(E) [In the event of] If the [respondent’s] other
party to the dispute [refusal] refuses to submit the fee
dispute to arbitration, or [if respondent] fails to sign
and return the arbitration agreement and answer with-
in [twenty (20) days] the time allowed, the Director
shall so notify the petitioner and the file of the Associa-
tion shall be closed.

(F) If the dispute is referred to arbitration as refer-
enced in 2(D) above, then sections 4(B) and (C) of
this rule are not applicable.  The attorney involved in
the dispute shall be deemed the petitioner and shall
file a petition with the Director.

(G) Upon the filing of a petition with the Associa-
tion, any applicable statute of limitations is tolled until
dismissal or a final award is entered.

(5) Arbitration Panel.

(A) Composition.

(i) Where the amount in controversy is [two] ten
thousand [five hundred] dollars ($[2,500.00]
10,000.00) or less, the [p]Panel shall consist of one
(1) person who shall be a practicing Attorney.

(ii) Where the amount in controversy exceeds
[two] ten thousand [five hundred] dollars ($[2,500.00]
10,000.00), the [p]Panel shall consist of three (3) per-
sons, two (2) of whom shall be practicing Attorneys
and the third (3rd) member shall be a non-lawyer.

(iii) The practicing Attorney(s) referred to in para-
graph (5)(A)(i) and (5)(A)(ii) above, shall each:

(a) be a member in good standing of the Association;

(b) be appointed [or designated] for a particular [con-
troversy] dispute by the [Vice-President] Director; and

(c) if engaged in the private practice of law shall
maintain an office and carry on such practice within a
reasonable proximity to the county in which the peti-
tioner in the dispute resides [more than fifty (50) miles
from the county seat of the county where the attorney
who is a party to the fee dispute maintains his or her
principal office for the practice of law.  If the fee dis-
pute is between two (2) or more attorneys, then the
attorney member(s) of any panel shall maintain any
principal law practice and offices within fifty (50) miles
of the county seat of the county where the attorney
petitioning for arbitration maintains his or her principal
office for the practice of law].

(iv) Any attorney appointed [or designated] by the
[Vice-President] Director may refuse to serve.  Such
refusal shall be by written notice to the Director within
ten (10) days of the appointment.

(v) The non-lawyer referred to in paragraph
(5)(A)(ii) shall be selected by the senior presiding

judge or Chief Circuit Judge of the [circuit court of the]
county where the attorney involved in the fee dispute
maintains [his or her] a principal office for the practice
of law.  If the dispute is between two attorneys, the
selection of the non-lawyer member of the [p]Panel
shall be made by the senior presiding judge or Chief
Circuit Judge of the [circuit court of the] county where
the attorney petitioning for arbitration maintains [his or
her] a principal office for the practice of law.  [If there
be no presiding or Chief Judge, but more than one
judge of that circuit court, then the judge of the court
senior in terms of service as a circuit court judge shall
select the non-lawyer member of the panel.]

(vi) [The Vice-President, i]In cases of a three-
member [p]Panel, the Director shall designate one
member of the [p]Panel as Chair of the [p]Panel.

(B) Objections. 

[(i)]Either party to a fee dispute may object for
cause to any of the [p]Panel members.  Such objec-
tion shall be in writing and shall be made within twenty
(20) days of written notification of the [names] compo-
sition of the [p]Panel[members].  Failure to object
within twenty (20) days shall constitute a waiver of any
objection to the composition of the [p]Panel. [The fol-
lowing shall constitute grounds for objection for cause
to a proposed panel member serving:

(a) If the panel member is associated in any busi-
ness or profession with or related in any way to any of
the parties or their attorneys;

(b) If the panel member has a personal or finan-
cial interest or any bias or prejudice regarding any of
the parties or the nature of the controversy;

(c) If the panel member has pending any business
transactions or controversy as a party with any party
to the controversy or as attorney or has then pending
any business transactions or controversies as an
attorney with any party to the controversy or any attor-
ney for a party, and there is such a conflict that it
would render the arbitrator incapable of fairly exercis-
ing independent judgment.]

[(ii)] Objections to [p]Panel members shall be
made to the [Chair of the panel] Director and shall be
determined in accordance with KRS 26A.015 et seq.
The decision of [ruled upon by] the [Chair] Director [of
the panel whose decision] shall be final.  [Each side
may have one peremptory strike.]

(C) Compensation. 

[Members of t]The [p]Panel shall not be [paid or]
compensated for [their] its services.  Reasonable
transportation expenses may be reimbursed.
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(D) Vacancies. 

If any arbitrator should [resign, die, withdraw,
refuse to act or be disqualified or] be unable to act,
the [Vice-President] Director shall declare the office
vacant and, if the matter has already been heard by
the Panel, it shall not be reheard if the remaining
members concur in the Award[, unless the parties oth-
erwise agree]. If the sole member of the Panel is
unable to act or the remaining members of the Panel
do not concur in the Award, a new member shall be
selected and the matter will be reheard. [In the
absence of such agreement] If the Panel has not yet
heard the matter a new arbitration [p]Panel member
shall be selected in accordance with these Rules.

(E) Communication Between the Parties and
Panel Members. 

There shall be no ex parte communication
between the parties and the [members of the arbitra-
tion p]Panel upon the subject matter of the arbitration
other than at arbitration proceedings, or in documents
filed with the Association as part of the proceedings.
[Copies of any written communication between mem-
bers of the panel and any party, or any attorney for
any party or between parties or their attorneys and the
panel shall be furnished contemporaneously to each
participant in the proceeding, and filed with the Direc-
tor.] This limitation does not apply to administrative
communications between the Panel and the parties
regarding the scheduling of the hearing.

(6) Hearings.

(A) Location.  

Hearings shall be held in [the] a county that rea-
sonably limits the travel required by the parties to
attend the hearing [where the attorney involved in the
fee dispute maintains his or her principal office for the
practice of law.  In the event the dispute is between
two or more attorneys, the hearings shall be held in
the county where the attorney petitioning for arbitra-
tion maintains his or her principal office for the prac-
tice of law].

(B) Notice. 

The Chair of the [p]Panel shall fix the time and
place for the hearing and shall cause written notice of
time and place to be served upon all parties to the dis-
pute by Certified Mail not fewer than ten (10) days
prior to the time set for the hearing. Such notice of
hearing shall also inform the parties of their right to be
represented by an attorney and their right to present
evidence in support of their respective positions.

(C) Stenographic Record.  

(i) Any party may have a hearing before a

[p]Panel reported by a Certified Shorthand Reporter at
the expense of the requesting party by written
[request] notice presented to the [Director] Panel
Chair at least [four] seven ([4]7) days prior to the date
of the hearing. [In such event a]Any other party to the
arbitration shall be entitled to acquire at [the] their own
expense [of that party], a copy of the reporter’s tran-
script of the testimony by arrangements made directly
with the reporter. [When no party to the arbitration
requests that the hearing be reported, and the panel
or sole arbitrator deems it necessary to have the hear-
ing reported, the panel or sole arbitrator may record
the proceedings or employ a Certified Shorthand
Reporter for such purpose if authorized to do so by
the Director.  Costs of making a record be assessed
by the panel or sole arbitrator as part of the award.
Prior to assessment of such costs, the Association will
pay same upon notice to the Director.]

(ii)  In the event the Panel determines it appropri-
ate or necessary to record the hearing, it may be
recorded by digital or video means with costs being
assessed as the Panel deems just. A party to the dis-
pute, at its own expense, may request a copy of the
record so recorded.

(D) Production of Records and Subpoenas.

[The provisions of KRS 417.110 shall apply to pro-
ceedings under these Rules.]

(i)  The parties to a dispute have the obligation to
provide all documents needed for the Panel to resolve
the questions presented for resolution. The discovery
provisions of the Kentucky Rules of Civil Procedure are
not strictly applicable. When a party fails to provide doc-
uments determined necessary by the Panel, the Panel
may accept the negative factual inferences created by
the failure to provide the requested documents.

(ii)  When the Panel determines the provisions of
KRS 417.110 should be utilized, it may request permis-
sion in writing from the Director for the authority to issue
a subpoena for the documents specified in its request.

(E) Oath of Panel Members.  

The Panel [members] shall take a written oath to
be filed with the Director to decide the [controversies]
dispute submitted to them according to the law and
evidence and the equity of the case to the best of their
judgment without favor, affection or prejudice.

(F) Conduct of Hearings.

(i) The testimony of all witnesses shall be given
under oath. [When so requested, t]The [member of
the p]Panel [presiding] Chair [at the hearing may]
shall administer oaths to witnesses.

(ii) The [p]Panel Chair [, or sole arbitrator,] shall
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preside at the hearing[. The member of the panel who
is presiding] and shall be the judge of the relevancy
and materiality of the evidence offered, shall rule on
questions of procedure, and shall exercise all powers
relating to the conduct of the hearing. [Conformity to]
Strict compliance with the rules of evidence shall not
be required.

(iii) In cases involving a three (3) member
[p]Panel, if at the time set for any hearing all three
members of the panel are not [present] available to
participate, the hearing shall be postponed, or, with
consent of the parties shall [to] proceed with the hear-
ing with one (1) member of the panel chosen by the
parties as the sole arbitrator.  [In no event shall a
hearing be conducted by or proceed with two (2)
members of the panel acting as arbitrators.]

(iv) If any party to an arbitration who has been
duly notified fails to appear at a scheduled hearing,
the [p]Panel may proceed with the hearing and deter-
mine the [controversy] dispute upon the evidence pro-
duced[, notwithstanding such failure to appear].

(v) The [p]Panel Chair[, or if the hearing is con-
ducted by a sole arbitrator, the arbitrator,] may adjourn
the hearing from time to time as necessary. Upon
request of a party to the arbitration for good cause, [or
upon his or her own determination,] the [p]Panel
Chair [or sole arbitrator] may postpone the hearing
from time to time.

(vi) No briefs or legal memorandum shall be sub-
mitted by the parties unless specifically requested by
the [p]Panel or a majority thereof.

(7) The Award.

(A) Rendition and Form.

(i) The [p]Panel shall render its [a]Award within
[fifteen] thirty ([15]30) days after the close of the hear-
ing [or final hearing if more than one has been held].
The [a]Award of the [p]Panel shall be made by a
majority of the [p]Panel [when heard by three (3)
members, or by the sole arbitrator].

(ii) The original [and four (4) copies of the a]Award
shall be in writing and shall be signed by the
member(s) of the [p]Panel concurring therein [unless
the hearing shall have been conducted by a sole arbi-
trator, in which event the original and copies of the
award shall be signed only by the sole arbitrator]. The
[a]Award shall include a determination of all questions
submitted to the [p]Panel, the decision of which shall
be necessary to resolve the controversy. Copies of the
Award shall have the same legal force and effect as
the original.

(iii) While it is not [requested] required that the
[a]Award be in any particular form, it should, in gener-

al, consist of a preliminary statement reciting the juris-
dictional facts, i.e., that a hearing was held upon
notice pursuant to a written agreement to arbitrate, the
parties were given an opportunity to testify and cross-
examine, etc., a brief statement of the dispute, find-
ings, conclusions, and the amount to be paid or reim-
bursed. The [p]Panel shall avoid reciting information
in the text of the [a]Award that is privileged unless the
[client] parties specifically waive[s] any privilege.

(iv) An [a]Award may also be entered by consent
of all parties to the dispute.

(v) The award signed by the member(s) of the
Panel shall be provided to the Director, who shall
cause it to be mailed to the parties by Certified Mail.

(B) Correction of Errors. 

If, upon receiving the Award, a party determines it
contains significant factual or accounting errors or
omissions, the party may bring this information to the
attention of the Director within fifteen (15) days from
the receipt of the Award.  The Director will present the
information to the other party and to the Panel for con-
sideration along with any comments by the other party
to the dispute. If the Panel determines that modification
of the Award is appropriate, the Panel will issue a mod-
ified Award reflecting any changes made and will pro-
vide the modified Award to the Director for service on
the parties as indicated above. This procedure is not
intended to provide a party the opportunity to submit
new evidence or to reargue the merits of the dispute.

(C) Effect and Enforcement. 

The provisions of KRS 417.180 and of the arbitra-
tion agreement of the parties shall govern and deter-
mine the effect and enforcement of the [a]Award.  The
law of the Commonwealth of Kentucky will govern the
[a]Award of interest on any judgment.

(8) Records.  

With the exception of the [a]Award itself all
records, documents, files, proceedings and hearings
pertaining to arbitration of any fee dispute under these
Rules shall not be open to the public or to any person
not involved in the dispute with the exception of dis-
putes referred to arbitration as stated in section 2(D)
above. In that circumstance, a copy of the Award may
be provided to the referring activity or agency.

(9) Death or Incompetence of a Party.  

In the event of the death or incompetence of a
party to the arbitration proceedings before the hearing
has been concluded, [during the course of arbitration
but prior to the rendering of a decision,] the proceed-
ings shall be abated without prejudice to either party to
[proceed in a court of proper jurisdiction to] seek such
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relief as may be proper. In the event of death or incom-
petence of a party after the close of the [proceedings]
hearing but prior to [a decision] issuance of the Award,
the decision rendered shall be binding upon the heirs,
administrators, or executors of the deceased and on
the estate or guardian of the incompetent.

(10) Arbitration of Fee Disputes Between and
Among Attorneys.

(A) The Association may accept jurisdiction of any
fee dispute between or among attorneys when such a
dispute has been submitted to the Association in
accordance with these Rules.

(B) These Rules shall be applied by the Associa-
tion in the resolution of fee disputes between and
among attorneys except that in rendering its [a]Award
the [p]Panel shall determine whether the fee in dis-
pute should be divided and if so, in what proportions it
should be divided between or among the parties to
the arbitration.

(C) Service of a copy of such [a]Award on the
attorneys shall conclusively limit all claim and interest
of the participating attorneys in the disputed fee in
accordance with the division of the fee, if any, set forth
in the [a]Award.

(11) No Charge for Arbitration Service.   

No charge or fee shall be required of any party
requesting or making use of the fee arbitration services
provided by these Rules [other than charges for steno-
graphic services as set forth in Section (6)(C) hereof]. 

(12) Indemnity Provision. 

By agreeing to the procedures authorized herein,
the parties further agree to indemnify and hold harm-
less the Association, its employees and the [hearing
officer, arbitrator, mediator or presiding officer or
p]Panel [members] concerning any action arising out
of the procedures set forth by this rule and for any and
all conduct of the [hearing officer, arbitrator, mediator
or presiding officer or p]Panel [members] in the exer-
cise of the procedures herein.

T. SCR 3.820  Client’s Security Fund

The proposed amendments to section (10) of SCR
3.820 are:

(10) Eligible Claims

(a) The loss must be caused by the dishonest
conduct of the lawyer and shall have arisen out of or
in the course of a lawyer-client relationship between
the lawyer and the claimant.

(b) The claim shall have been filed no later than
two years after the claimant knew or should have

known of the dishonest conduct of the lawyer.

(c) As used in these Rules, “dishonest conduct”
means: (1) Wrongful acts committed by a lawyer in
the nature of theft or embezzlement of money or the
wrongful taking or conversion of money, property or
other things of value[.], or

(2)  Refusal to refund unearned fees received
in advance where the lawyer performed no services or
such an insignificant portion of the services that the
refusal to refund the unearned fees constitutes a
wrongful taking or conversion of money.

(d) Except as provided by section (e) of this Rule,
the following losses shall not be reimbursable:

(1) Losses incurred as a result of any negli-
gent act of malpractice,

(2) Losses incurred by spouses, children, par-
ents, grandparents, siblings, partners, associates and
employees of lawyer(s) causing the losses;

(3) Losses covered by any bond, surety
agreement, or insurance contract to the extent cov-
ered thereby, including any loss to which any bonding
agent, surety or insurer is subrogated, to the extent of
that subrogated interest;

(4) Losses incurred by any financial institution
which are recoverable under a “banker’s blanket
bond” or similar commonly available insurance or
surety contract;

(5) Losses incurred by any business entity
controlled by the lawyer, any person or entity
described in section (d)(1), (2), or (3) hereof;

(6) Losses incurred by any governmental enti-
ty or agency.

(e) In cases of extreme hardship or special and
unusual circumstances, the panel of Trustees may, in
its discretion, recognize a claim which would other-
wise be excluded under these Rules.

(f) In cases where it appears that there would be
unjust enrichment, or the claimant unreasonably or
knowingly contributed to the loss, the panel of
Trustees may in its discretion, deny the claim.
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Supreme Court of Kentucky

2007-01

ORDER

To allow the Kentucky Bar Association to work to develop and implement a protocol and pilot project for
alternative disposition for discipline cases, SCR 3.160 and SCR 3.185 are hereby amended to be effective April 1,
2007.  Said effective date shall extend through December 31, 2007, unless adopted as a permanent rule amend-
ment by this Court.

SCR 3.160 Initiation of disciplinary cases (through December 31, 2007)

(1) After review by Bar Counsel pursuant to subparagraph (3) of this Rule, any sworn written statement of
complaint against an attorney for unprofessional conduct shall be filed with the Disciplinary Clerk who shall 
promptly notify the attorney by certified mail, sent to the address maintained by the Director pursuant to SCR
3.175, or other means consistent with the Supreme Court Rules and Civil Rules, of the complaint, and that he/she
has twenty (20) days to respond to the complaint. Upon completion of the investigation by the Office of Bar 
Counsel the matter shall be assigned to an Inquiry Commission panel by rotation. 

(2) Notwithstanding the provisions of paragraph (1), when it comes to the attention of the Inquiry Commis-
sion from any source that an attorney may have engaged in unprofessional conduct, the Inquiry Commission, or a
three-person panel thereof, may initiate and conduct an investigation, and if it believes from its investigation that
there is sufficient evidence to justify its filing a complaint against the attorney it may file such a complaint. 

(3) (A) Upon receipt of a verbal, or written allegation of a violation of the Rules of Professional Conduct, or sworn
complaint, the Office of Bar Counsel will initially determine, under the direction of the Chair and Inquiry Commission,
whether the matter is appropriate for alternative disposition.  Alternative disposition may include, but is not limited to:

i. Mediation and consumer assistance
ii. Referral to Fee Arbitration under SCR 3.810
iii. Legal negligence arbitration under SCR 3.800
iv. Legal or management education programs
v. Remedial ethics education programs
vi. Referral to KYLAP under SCR 3.970(1)(c)
vii. Issuance of a warning letter.

(B) A complaint is not suitable for alternative disposition if it alleges serious misconduct in which the
sanction would more than likely result in a suspension. Additionally, some ethical violations warranting a private or
public reprimand may not, under all circumstances, be eligible for alternative disposition.

(C) After review and such preliminary investigation as may reasonably be necessary, if mediation is
appropriate, the Office of Bar Counsel may attempt resolution through mediation, and subsequently close the Com-
plaint. If it appears that the acts or course of conduct complained of require referral under 3(A)(ii)-(vii), but are
shown not to warrant a greater degree of discipline, the Office of Bar Counsel may issue a warning letter, which will
be maintained in the investigative file of the Office of Bar Counsel, but not be considered as discipline, or it may
recommend remedial ethics, related legal or management education programs, fee arbitration, or KYLAP, comple-
tion of which would result in the complaint being dismissed.

(D) If Bar Counsel deems a written and sworn complaint to state an ethical violation, such that alterna-
tive disposition is not appropriate or the Respondent will not consent to or complete the alternative disposition pro-
gram, the matter shall proceed under subsection (1) above.

(E) If Bar Counsel deems any written and sworn complaint against a member not to state an ethical vio-
lation and it is not suitable for alternative disposition, it may decline, without investigation, to entertain it.

(4) Neither the Association, the Board, the Director, the Inquiry Commission, the Trial Commission, the
Office of Bar Counsel, nor their officers, employees, agents, delegates or members shall be liable, to any person or
entity initiating a complaint or investigation, or to any member of the bar or any other person or entity being
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charged or investigated by, or at the direction of, the Inquiry Commission, for any damages incident to such investi-
gation or any complaint, charge, prosecution, proceeding or trial. 

SCR 3.185 Informal admonition procedure

After a complaint against an attorney for unprofessional conduct is investigated and a response filed, the
Inquiry Commission may direct a private admonition to the attorney where the acts or course of conduct 
complained of are shown not to warrant a greater degree of discipline. The attorney so admonished may, within
twenty (20) days from the date of the admonition, answer and request that the private admonition be treated as if a
charge had been filed against the attorney as is provided by Rule 3.190; whereupon, the issues shall be processed
under the applicable rules. The Inquiry Commission may also issue a warning or a conditional dismissal letter
including, but not limited to, conditions such as referral to KYLAP, or attendance at a remedial ethics program as
directed by the Office of Bar Counsel, or related classes.

ENTERED:  March 22, 2007.

__________________________
CHIEF JUSTICE

Publisher's Note:  The Order reflects a technical correction made by the Court on March 28, 2007.
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Supreme Court of Kentucky

IN RE:
ORDER AMENDING

KENTUCKY RULES OF EVIDENCE (KRE)

2007-02
____________________________________

In accord with KRE 1102(a), and the Chief Justice having reported to the Kentucky General Assembly pro-
posed changes to KRE 804(5), and the General Assembly not having disapproved amendment to the Rules of Evi-
dence by resolution during the 2007 Regular Session, the following Kentucky Rules of Evidence are hereby imme-
diately effective:

A. KRE 103  Rulings on evidence

The amendments to subsections (1) and (2) of section (a) of KRE 103 shall read:

(a)  Effect of erroneous ruling.  Error may not be predicated upon a ruling which admits or excludes evi-
dence unless a substantial right of the party is affected; and

(1)  Objection.  If the ruling is one admitting evidence, a timely objection or motion to strike appears
of record, stating the specific ground of objection, if the specific ground was not apparent from
the context; or

(2)  Offer of proof.  If the ruling is one excluding evidence, the substance of the evidence was made
known to the court by offer or was apparent from the context within which questions were
asked.

(b)  Record of offer and ruling.  The court may add any other or further statement which shows the charac-
ter of the evidence, the form in which it was offered, the objection made, and the ruling thereon.  It may
direct the making of an offer in question and answer form.

(c)  Hearing of jury.  In jury cases, proceedings shall be conducted, to the extent practicable, so as to pre-
vent inadmissible evidence from being suggested to the jury by any means, such as making statements
or offers of proof or asking questions in the hearing of the jury.

(d)  Motions in limine.  A party may move the court for a ruling in advance of trial on the admission or exclu-
sion of evidence.  The court may rule on such a motion in advance of trial or may defer a decision on
admissibility until the evidence is offered at trial.  A motion in limine resolved by order of record is suffi-
cient to preserve error for appellate review.  Nothing in this rule precludes the court from reconsidering
at trial any ruling made on a motion in limine.

(e)  Palpable error.  A palpable error in applying the Kentucky Rules of Evidence which affects the substan-
tial rights of a party may be considered by a trial court on motion for a new trial or by an appellate court
on appeal, even though insufficiently raised or preserved for review, and appropriate relief may be
granted upon a determination that manifest injustice has resulted from the error.

____________________

Evidence Rules Review Commission Notes (2007)

The 2007 amendment to this provision of the Rules makes two changes in the original (1992) rules on pre-
serving errors for review.  Both of the changes are in the first subsection of the provision (KRE 103(a)).  None of
the other subsections are affected by the 2007 amendment.

The first of the changes involves the requirement that a party make “specific” rather than “general” objec-
tions when the party desires exclusion of offered evidence.  Under the 1992 version of this rule, a party was
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required to give grounds for objection only when requested to do so by the trial court; under the 2007 amendment,
a party is required to state grounds for an objection in order to preserve error for review (and not just when
requested to do so by the court) unless the ground for the objection was apparent from the context.  The reasons
for making this change include all of the following:

(1)  One of the reasons for requiring specific objections is to impose on lawyers an obligation to assist the
trial judge with difficult issues of evidence law so that the judge may rule intelligently and quickly on those
issues.  This policy is sufficiently sound to require a statement of grounds in all instances and not merely
upon request by the court.

(2)  The amendment brings KRE 103(a)(1) into alignment with FRE 103(a)(1).  Uniformity with the Federal
Rules has been consistently pursued by drafters of the Kentucky Rules and would be advanced by this
amendment.

(3)  The amendment would bring Kentucky law into alignment with the prevailing if not universal rule of
other states and would bring the law into alignment with a proposal made by the drafters of the 1992 ver-
sion of the Kentucky Rules.  See Study Committee, Kentucky Rules of Evidence, Final Draft, pp. 2-4 (Nov.
1989).

The second of the changes involves the requirement that a party made a “proper offer” of proof in order to
preserve error when offered evidence is excluded by the trial judge.  Under the 1992 version of this rule, lawyers
were required to use witnesses when making a record of evidence ruled inadmissible by the judge; the rule left no
room for what is known widely as a “proffer” of evidence (i.e., where the lawyer states for the record what the wit-
ness would have said if allowed to testify).  Under the 2007 amendment, lawyers are required to make the sub-
stance of excluded testimony “known to the court by offer” but are not required to do so through testimony of wit-
nesses (thereby opening the door to the use of “proffers” of evidence).  The reasons for this change include all of
the following:

(1)  It is more efficient and less burdensome to allow the lawyers to state for the record what a witness
would say in testimony if permitted (using the “proffer”) and should in some instances enhance the fluidity
of the production of evidence, all without imposing any burden on the opposing party or on the affected
courts (trial and appeal).

(2)  The amendment brings KRE 103(a)(2) into alignment with FRE 103(a)(2), brings Kentucky’s law into
alignment with the law of most if not all other states, and adopts a position first advanced by the original
drafters of Kentucky’s Rules of Evidence.  See Study Committee, Kentucky Rules of Evidence, Final Draft,
pp. 2-3 (Nov. 1989).

(3)  The amendment also serves to eliminate an ambiguity in KRE 103 because of the inconsistency of say-
ing on the one hand that an offer of excluded evidence must come from the witness (as in the original ver-
sion of KRE 103(a)(2)) but then saying on the other hand that the trial judge “may direct the making of an
offer in question and answer form” (as has always been stated in KRE 103(b)). 

B. KRE 404  Character evidence and evidence of other crimes

The amendments to subsection (1) of section (a) of KRE 404 shall read:

(a)  Character evidence generally.  Evidence of a person’s character or a trait of character is not admissible
for the purpose of proving action in conformity therewith on a particular occasion, except:

(1)  Character of accused.  Evidence of a pertinent trait of character or of general moral character
offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of char-
acter of the alleged victim of the crime is offered by an accused and admitted under Rule
404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

(2)  Character of victim generally.  Evidence of a pertinent trait of character of the victim of the crime
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offered by an accused, other than in a prosecution for criminal sexual conduct, or by the prose-
cution to rebut the same, or evidence of a character trait of peacefulness of the victim offered
by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor;

(3)  Character of witnesses.  Evidence of the character of witnesses, as provided in KRE 607, KRE
608, and KRE 609.

(b)  Other crimes, wrongs, or acts.  Evidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show action in conformity therewith.  It may, however, be admissible:

(1)  If offered for some other purpose, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident; or

(2)  If so inextricably intertwined with other evidence essential to the case that separation of the two
(2) could not be accomplished without serious adverse effect on the offering party.

(c)  Notice requirement.  In a criminal case, if the prosecution intends to introduce evidence pursuant to
subdivision (b) of this rule as a part of its case in chief, it shall give reasonable pretrial notice to the
defendant of its intention to offer such evidence.  Upon failure of the prosecution to give such notice the
court may exclude the evidence offered under subdivision (b) or for good cause shown may excuse the
failure to give such notice and grant the defendant a continuance or such other remedy as is necessary
to avoid unfair prejudice caused by such failure.

_________________

Evidence Rules Review Commission Notes (2007)

The 2007 amendment to this rule makes a change with respect to the admissibility of evidence of the char-
acter of an accused (as provided in subsection (a)(1) of the provision) and leaves all of the other provisions of the
rule unchanged.

The change expands the circumstances under which the prosecution is permitted to prove a defendant’s
character to show the commission of a criminal act.  Under the 1992 version of this rule, the prosecution could not
introduce evidence of a defendant’s character except in rebuttal of character evidence first offered by the defendant
(i.e., the defendant’s character was not in issue until he had put it in issue).  The change opens the door for the
prosecution to prove the bad character of a defendant after the defense has attacked the character of the victim
(although keeping his own character out of the issues of the case).

The drafters of the Federal Rules made this same change in year 2000 and offered the following explana-
tion for doing so:

“The amendment makes clear that the accused cannot attack the alleged victim’s character and yet
remain shielded from the disclosure of equally relevant evidence concerning the same character trait of the
accused.  For example, in a murder case with a claim of self-defense, the accused, to bolster this defense,
might offer evidence of the alleged victim’s violent disposition.  If the government has evidence that the
accused has a violent disposition, but is not allowed to offer this evidence as part of its rebuttal, the jury has
only part of the information it needs for an informed assessment of the probabilities as to who was the initial
aggressor. . . .  Thus, the amendment is designed to permit a more balanced presentation of character evi-
dence when an accused chooses to attack the character of the alleged victim.”  See Fed.R.Evid. 404, Advi-
sory Committee Notes, 2000 Amendment.

Needless to say, the 2007 amendment to the Kentucky Rules serves to bring KRE 404(a)(1) into full alignment with
its counterpart in the Federal Rules.

It needs to be noted, as stated in the commentary to the Federal Rules that “the amendment does not per-
mit proof of the accused’s character when the accused attacks the alleged victim’s character as a witness under
Rule 608 or 609.”  See Fed.R.Evid. 404, Advisory Committee Notes, 2000 Amendment.



60 Bench & Bar  May 2007

C. KRE 410  Inadmissibility of pleas, plea discussions, and related statements

The amendments to sections (2), (4)(A) and (B) and new paragraph of KRE 410 shall read:

Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceed-
ing, admissible against the defendant who made the plea or was a participant in the plea discussions:

(1)  A plea of guilty which was later withdrawn;

(2)  A plea of nolo contendere in a jurisdiction accepting such pleas;

(3)  Any statement made in the course of formal plea proceedings, under either state procedures or Rule 11
of the Federal Rules of Criminal Procedure, regarding either of the foregoing pleas; or

(4)  Any statement made in the course of plea discussions with an attorney for the prosecuting authority
which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.  

However, such a plea or statement is admissible (i) in any proceeding wherein another statement made in
the course of the same plea or plea discussions has been introduced and the statement ought in fairness
be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the
statement was made by the defendant under oath, on the record and in the presence of counsel.

____________________________

Evidence Rules Review Commission Notes (2007)

The overall purpose of KRE 410 is to bar the use of certain pleas and plea discussions when later offered
into evidence in a civil or criminal trial.  The 2007 amendment to this provision of the Rules makes two changes.
The first change is minor but substantive and the second is solely for the purpose of correcting an error made in
the original enactment of the Rules.

The first change is to eliminate some language that was unwisely added to the rule during the course of its
original enactment, specifically the language prohibiting the use of “a plea under Alford v. North Carolina, 394 U.S.
956 (1969).”  (A so-called “Alford plea” is a guilty plea by a criminal defendant who refuses to acknowledge guilt but
waives trial and accepts all the consequences of a conviction.)  This added language created a question as to
whether prior convictions based on “Alford pleas” might be introduced as evidence (for impeachment purposes or
to prove persistent felony offender status), which the Supreme Court has resolved in favor of admissibility.  See
Pettiway v. Commonwealth, 860 S.W.2d 766 (Ky. 1993).  The proposed change eliminates language from the rule
that serves no useful purpose and simultaneously brings the Kentucky provision into alignment with its federal
counterpart.

The second change is designed to correct an error that was made upon the original enactment of the
Rules.  By mistake, the last sentence of the provision (beginning with the words “However, such a statement is
admissible:” and ending with the words “in the presence of counsel.”) has been published as an exception applica-
ble only to subsection (4) of the rule when it was intended by drafters, the Supreme Court, and the General Assem-
bly to be an exception applicable to all of the subsections of the rule.  See Study Committee, Kentucky Rules of
Evidence, Final Draft, p. 33 (Nov. 1989).  The proposed change modifies the rule as needed to accomplish its origi-
nal objective, while simultaneously achieving uniformity between the Kentucky and Federal Rules on this point.

D. KRE 701  Opinion testimony by lay witnesses

The amendments to sections (a), (b) and new section (c) to KRE 701 shall read:

If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is
limited to those opinions or inferences which are:
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(a)  Rationally based on the perception of the witness,

(b)  Helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and

(c)  Not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

_______________________

Evidence Rules Review Commission Notes (2007)

With the adoption by the Kentucky Supreme Court of the analysis required by the decision in Daubert v.
Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), there was a risk that courts could be asked to avoid the relia-
bility standards set out in that case by the simple process of offering “scientific, technical, or other specialized
knowledge” evidence through a witness that an attorney sought to identify as a “lay witness.”  The Federal Rules of
Evidence, Rule 701, avoided this error, by specifically adding language that excludes such evidence from the oper-
ation of Rule 701.  The addition of subsection (c) to Kentucky Rule of Evidence, Rule 702, follows the exact lan-
guage of the Federal Rule amendment.  This subsection requires that an attempt to introduce testimony that is a
part of “scientific, technical, or other specialized knowledge,” must be tested for reliability under Rule 702.

The amendments to Rules 701 and 702 must be read together.  The introduction and reliability of the evi-
dence is determined not by asking whether the witness is lay or expert, but, instead, by asking whether the 
testimony to be offered is lay or “scientific, technical, or other specialized knowledge.”  If it is of the former, then
Rule 701 is applicable.  If it is of the latter, then Rule 702 must be used.  

E. KRE 702  Testimony by experts

The amendments to KRE 702 shall read:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence
or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon 
sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the wit-
ness has applied the principles and methods reliably to the facts of the case.

____________________________

Evidence Rules Review Commission Notes (2007)

When the Kentucky Rules of Evidence were adopted in 1992, Ky. Rule 702 used the same language as
Federal Rule of Evidence 702.  In addition, the Kentucky Rule was interpreted to follow the traditional rule of Frye
v. United States, 293 F. 1013 (D.C. Cir. 1923).  The “Frye Test” would allow admission of scientific evidence if it
was generally accepted in the scientific community.

The United States Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993) over-
ruled the “Frye Test” and interpreted Federal Rule of Evidence 702 to require an analysis of factors by the trial
judge in order to determine whether the scientific evidence was admissible.  In order to admit such evidence the
trial court was to act as a “gatekeeper” and make a preliminary determination that the underlying science was, in
fact, “valid.”  In Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999), the “Daubert Test” was extended to cover
not only “scientific” evidence, but also any evidence of “scientific, technical, or other specialized knowledge.”

In 2000, Rule 702 of the Federal Rules of Evidence was amended in order to codify the approach taken in
Daubert.  The items listed as numbers (1), (2), and (3) are not intended to specifically state the factors found in
Daubert and Kumho Tire.  They are, instead, intended to indicate that the court is to determine the reliability of
such evidence based upon the flexible factors suggested by such cases.  Although there is no attempt to codify the
specific factors from that case, the purpose of the amendment is clearly stated by the Federal Advisory Committee
Notes to that amendment.
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No attempt has been made to “codify” these specific factors.  Daubert itself emphasized that the factors
were neither exclusive nor dispositive.  Other cases have recognized that not all of the specific Daubert fac-
tors can apply to every type of expert testimony. . . .  The standards set forth in the amendment are broad
enough to require consideration of any or all of the specific Daubert factors where appropriate.

In 1995, the Kentucky Supreme Court followed the lead of the United States Supreme Court and adopted
the rationale of the Daubert decision as the appropriate interpretation of the language of Rule 702.  Mitchell v.
Commonwealth, 908 S.W.2d 100 (Ky. 1995).  In 2004, the Kentucky Supreme Court restated the flexible standard
originally espoused in Daubert in Toyota Motor Corp. v. Gregory, 136 S.W.3d 35 (Ky. 2004).

The 2007 amendment to Kentucky Rule of Evidence, Rule 702 is designed to follow the development and
adopts exact language set by the Federal Rules.  The amendment will codify the approach taken in the Daubert
case, followed in the Toyota Motor Corp. case and allow the trial court to act as gatekeeper to the introduction of
“scientific, technical, or other specialized knowledge.”  The amendment does not specifically require the use of all
or any one of the factors suggested by the court.  It allows the trial court to use those factors that are appropriate
to the case at trial. 

F. KRE 1103  Evidence Rules Review Commission

The amendments to section (a) of KRE 1103 shall read:

(a)  The Chief Justice of the Supreme Court or a designated justice shall serve as chairman of a permanent
Evidence Rules Review Commission which shall consist of the Chief Justice or a designated justice,
one (1) additional member of the judiciary appointed by the Chief Justice, the chairman of the Senate
Judiciary Committee, the chairman of the House Judiciary Committee, a member of the Board of Gov-
ernors of the Kentucky Bar Association appointed by the President of the Kentucky Bar Association,
and five (5) additional members of the Kentucky bar appointed to four (4) year terms by the Chief Jus-
tice.

(b)  The Evidence Rules Review Commission shall meet at the call of the Chief Justice or a designated jus-
tice for the purpose of reviewing proposals for amendment or addition to the Kentucky Rules of Evi-
dence, as requested by the Supreme Court or General Assembly pursuant to KRE 1102.  The Commis-
sion shall act promptly to assist the Supreme Court or General Assembly and shall perform its review
function in furtherance of the ideals and objectives described in KRE 102.

All concur.

ENTERED:  May 1, 2007.

________________________________
CHIEF JUSTICE
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COMMONWEALTH OF KENTUCKY
JUDICIAL CONDUCT COMMISSION

IN RE:  SUE CAROL BROWNING, DISTRICT JUDGE, 7TH JUDICIAL DISTRICT

ORDER OF SUSPENSION

Judge Sue Carol Browning is district judge for Kentucky’s seventh judicial district composed of Logan and Todd Counties.
Judge Browning has waived formal proceedings and proof and has agreed to entry of this order by the Commission.  

This order is based on Judge Browning’s actions in denying bail to 17 defendants, most of whom were charged with traffic 
offenses or misdemeanors.  Those actions occurred in Todd District Court on August 29 and September 5, 2006 and in Logan District
Court on September 1, 2006.  Judge Browning ordered that the 17 defendants be held in jail without bail pending an investigation by
the United States Bureau of Immigration and Customs Enforcement regarding the identity and legal status of each defendant.  

Ten of the 17 defendants were not given a future court date after the remand without bail.  Five were given court dates which
were for four weeks later, and two were given court dates which were for three weeks later.  However, Judge Browning has
informed the Commission that she intended to review each of the cases at the next court date when an interpreter was available. 

The defendants were released through habeas corpus actions filed in circuit court.  However, some had been held without bail for
more than three weeks.

In denying bail to the defendants Judge Browning was prompted by her concern that they were not able to provide satisfactory
evidence of their identity for purposes of determining their legal status and their prior criminal records, if any.  In connection with
that concern, Judge Browning raised an issue about whether the defendants were in compliance with U.S. immigration laws. 
However, that issue was not before Judge Browning’s court.  The defendants were before her court for adjudication of their rights

regarding the charges they faced, including their right to bail pending disposition of their cases.  The prosecutors in Judge 
Browning’s court did not raise any issue about the legal status or prior criminal records of the defendants and did not advocate the
detentions without bail.  

In addition to her action in denying bail to the 17 defendants, Judge Browning met with law enforcement officers and instructed
them to arrest individuals stopped for traffic offenses if they could not furnish a driver’s license or other verification of their 
identity.  She questioned officers when they failed to follow that instruction.

The right to bail is fundamental and is clearly spelled out in Kentucky Constitution Section 16 and Rule of Criminal Procedure
4.02.  The orders of Judge Browning denied the 17 defendants that basic right.

The Judicial Conduct Commission does not review the conduct of judges for legal error.  See SCR 4.020 (2).  Likewise, the
Commission has made no determination as to whether the opinion and order of the circuit court in the habeas corpus actions was
correct or incorrect in any respect, as that issue is not a proper subject for this Commission’s review.

However, under the canons of the Code of Judicial Conduct, SCR 4.300, judges are not free to engage in a practice of denying
fundamental rights with impunity.  Canon 2A provides that a “judge shall respect and comply with the law;” Canon 3B(2) provides
that a “judge shall be faithful to the law and maintain professional competence in it;” and Canon 3B(8) requires that a judge dispose
of judicial matters fairly.

It was Judge Browning’s duty as district judge to accord the defendants their rights including the right to bail.  The Commission
has concluded that it should have been obvious to Judge Browning as a judge sworn to support the Constitution that her denial of
the right to bail in 17 cases was seriously wrong.  

The Commission concludes that Judge Browning’s failure to comply with the law regarding bail in these cases constituted a viola-
tion of Canons 2A and 3B(2) and (8).  Therefore, for the foregoing conduct Judge Browning is hereby suspended from her duties as
district judge without pay for a period of 15 days commencing the 28th day of April, 2007 and concluding the 12th day of May, 2007.

In making this disposition, the Commission duly considered that Judge Browning had no prior infractions and that she fully
cooperated in the Commission’s investigation. 

The events mentioned in this Order created an impression among some members of the community that Judge Browning’s con-
duct was motivated by bias or prejudice against people of a particular ethnic heritage.  The Commission has considered the ques-
tion of whether Judge Browning violated Canon 3B(5) of the Code of Judicial Conduct, which provides in part that a judge “shall
not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, including but not limited to bias or preju-
dice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status.”  The Commission
has not found that Judge Browning violated that Canon.

This order is issued on the 17th day of April, 2007.  

STEPHEN D. WOLNITZEK, CHAIR

AGREED TO: BENJAMIN COWGILL GEORGE F. RABE
Counsel for Judge Sue Carol Browning Counsel for the Commission

JUDGE SUE CAROL BROWNING
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COMMONWEALTH OF KENTUCKY
JUDICIAL CONDUCT COMMISSION 

ORDER OF PRIVATE REPRIMAND
(Pursuant to SCR 4.020(1)(b))

The Judicial Conduct Commission issues this private reprimand to a judge for violation of Supreme Court Rule 4.300, the Code
of Judicial Conduct, Canon 3B(4), which requires that a judge be patient, dignified and courteous to litigants, jurors, witnesses,
lawyers and others with whom the judge deals with in an official capacity.  The Commission determined after an informal investi-
gation that the judge violated the canon on two occasions.

On one occasion, the judge ordered a court employee to appear before the judge in open court where the judge criticized the
employee for a minor incident which was not directly related to the business before the court.

On another occasion, the judge caused everyone present to remain in the courtroom for a period of approximately 30 minutes
while officers attempted to determine the source of a single sound from a cell phone during court.

Momentary lapses of courtroom decorum do not ordinarily rise to the level of a violation of the Code of Judicial Conduct.  How-
ever, the judge’s angry and intentional overreactions to these minor incidents unnecessarily embarrassed the persons involved and
encroached on their personal dignity.

For the foregoing conduct the offending judge is hereby privately reprimanded.  In issuing this private reprimand, the Commis-
sion duly considered that the judge fully cooperated in the investigation, acknowledged the impropriety of the conduct and on the
judge’s own initiative is participating in anger counseling.   The Commission will monitor the judge’s court so that similar conduct
will not occur in the future.

This order is issued on March 2, 2007.  

STEPHEN D. WOLNITZEK, CHAIR
JUDICIAL CONDUCT COMMISSION

This is to certify that a true copy of this Order has been served on the judge by mail this 5th day of March, 2007.

JAMES D. LAWSON
EXECUTIVE SECRETARY
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QUESTION 1: Since serving as a media-
tor is allowed by Senior Judges may
I advertise myself as a “Senior
Judge” or “Retired Judge”?

ANSWER 1: No.

QUESTION 2: If not, may I state in my
advertisements that I have “23 years
of judicial experience” or “experi-
enced as a trial and appellate judge”?

ANSWER 2: Yes.

QUESTION 3: May I contact attorneys
directly, either in person, by phone,
or by letter, of my availability to
serve as a mediator?

ANSWER 3: Qualified No.

QUESTION 4: If not, is the position of
the committee that I may only pro-
mote myself as available for media-
tions by printed advertisements in
newspapers or bar association
newsletters?

ANSWER 4: No, subject to the response
to Question 3.

QUESTION 5: Would having a printed
advertisement with my name and
photograph along with other retired
judges, who are not serving as
Senior Judges, under a heading
“Retired Judges Mediation & Arbi-
tration” be allowed?

ANSWER 5: No.

QUESTION 6: May I be photographed
wearing my robe in printed adver-
tisements?

ANSWER 6: No.

The growth of mediation services as a
means for dispute resolution has been
substantial in recent years and is in fact
promoted by the Supreme Court as a
valuable tool for economic disposition of
controversies. Retired judges have sought
to become part of this movement, and the
Guidelines for the Senior Judges Program
for Special Judges specifically authorizes

Senior Judges to offer their services in the
various forms of alternative dispute reso-
lution. (See: “Application of the Code of
Judicial Conduct” Section A “Part-Time
Judges” that exempts Part-Time Judges
from compliance with Canon 4F contain-
ing the prohibition against serving as a
mediator.) The Committee also notes that
the Kentucky Supreme Court Guidelines
for Senior Status Judges state that by
electing Senior Judge status, Senior
Judges continue to be governed by the
Judicial Code of Conduct, SCR 4.300.
Senior Status Program Guidelines, Sec-
tion 8(b), (Entered by Order of the Chief
Justice Joseph E. Lambert, Kentucky
Supreme Court, September 24, 2004).

The Committee has concluded that the
answer to question 1 is “no.” First, a
Senior Judge is not the same as a fully
retired judge, because he or she continues
to be governed by the Code of Judicial
Ethics. Second, a Senior Judge advertis-
ing himself or herself as such would be
promoting his or her self interest, i.e., the
judge’s mediation business. Canon 2D
prohibits a judge from lending the pres-
tige of judicial office to advance the
judge’s private interests. Canon 4D(1)(a)
prohibits a judge from engaging in busi-
ness dealings that may reasonably be per-
ceived as exploiting the judge’s judicial
position. The Committee concludes that
Senior Judges should not include a refer-
ence to themselves as “Senior Judge” in
materials or statements designed to solicit
mediation business, as this would amount
to a special pleading that the Senior
Judge’s services were in some way differ-
ent or better than those offered by others.

The Committee answers question 2 in
the affirmative, and agrees that a Senior
Judge may make strictly factual state-
ments regarding his or her judicial experi-
ence in advertisements or similar promo-
tion materials. Thus, a Senior Judge is not
prohibited from stating his or her judicial
experience. There is no contradiction

between the responses to questions 1 and
2, because a factual listing of judicial
experience places the Senior Judge on a
“level playing field” with others who are
in the alternative dispute resolution busi-
ness, and allows a prospective customer
to select a mediator through the use of
common criteria.

Questions 3 and 4 can best be
answered together. The Committee con-
cludes that General advertisements, as in
a Bar Journal or a “flyer,” are acceptable,
but are not the only means by which
advertisement of services can be made. A
Senior Judge may send a general letter to
bar members, addressing the recipient as
“Dear Bar Member…,” but the judge
may not solicit mediation business from
attorneys directly, either in person, by
phone, or by letter personally addressed
to a specific lawyer. Of course, once the
Judge has been hired as a mediator by
particular attorneys, he or she may have
whatever contact is necessary for the
completion of the assignment.

The Committee has concluded that the
answer to question 5 is “no.” A Senior
Judge is not the same as a retired judge,
and to pose in a photograph that purports
to portray retired judges would be a mis-
statement of fact.

The Committee has concluded that the
answer to question 6 is “no,” because
wearing the robe would be a means of
exploiting the judicial office. If an argu-
ment were to be made that the truly
retired judges posed in robes, the answer
to that is that they are no longer governed
by the Canons of Judicial Ethics.

It has been suggested that Canon
4D(1)(b), prohibiting a judge from having
business relationships with lawyers, con-
tradicts the right of the Senior Judge to
conduct a mediation business, but the
Committee disagrees. First, the Guidelines
specifically allow alternative dispute reso-
lution services, and both the Guidelines
and the Canons were created by the

JUDICIAL ETHICS OPINION

FORMAL
JUDICIAL ETHICS OPINION JE-115
April 6, 2007

The Committee has received inquiries from two Senior Status Judges on the subject of their ability, or restrictions on
their ability, to market themselves as mediators. The specific questions were as follows:
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Supreme Court, which is capable of all
things but a contradiction. Second, the
Committee believes that the more appro-
priate Canons under the circumstances
discussed in this opinion are 4D(1)(a),
prohibiting exploitation of a judicial posi-
tion, and 2D, prohibiting the use of the
judicial office to advance one’s private
interests. Third, the Committee notes that
this opinion limits only the ability of a
Senior Status Judge to advertise himself
or herself as a “Senior Status Judge Medi-
ator,” and to contact local attorneys direct-
ly and personally.

Regarding this last point, the comment
has been made that attorneys conducting
a mediation business are able to commu-
nicate directly with other attorneys, the
implication being that a restriction on
Senior Judges doing the same is unfair.
One answer to that concern is that attor-
neys are not governed by the Canons of
Judicial Ethics. The other answer, which
equally applies to all the reasoning in this
opinion, is that reasonable limits can be
placed on commercial speech, and the
Committee believes that the restrictions
of the Canons, as interpreted by the Com-

mittee, are reasonable. Nationwide
research conducted by this Committee
indicated that most jurisdictions restrict
full-time judges from engaging in contin-
uing business relationships with attorneys
who practice in front of them and part-
time judges are at least limited in their
business relationships with local attor-
neys. Further, some jurisdictions prohibit
judges from engaging in a business all
together. 48A C.J.S. Judges Section 86
(Westlaw Database updated February
2007).

Very truly yours,
Arnold Taylor, Esq.
Chair, The Ethics Committee of the
Kentucky Judiciary

cc: Donald H. Combs, Esq.
The Honorable Laurance B. 
VanMeter, Judge
The Honorable Jean Chenault 
Logue, Judge
The Honorable Jeffrey Scott 
Lawless, Judge
Jean Collier, Esq.

STEVEN C. SCHLETKER
Attorney at Law

•Jones Act 
•Admiralty
•Longshore & Harbor Workers’ Compensation Act 

Representing workers injured on inland river tows, 
Great Lakes vessels and areas adjoining navigable waters 
including piers, wharfs, dry docks and marine terminals.

Available for referrals and co-counseling arrangements

50  East RiverCenter Boulevard, Suite 220
Covington, KY 41011
info@Schletker.com

800.254.7487
859.491.3999

Licensed to Practice in Kentucky, Ohio and West Virginia

MARITIME
LAW

THIS IS AN ADVERTISEMENT 

KBA 

2007 Annual 

Convention 

June 20-22

Louisville

Register Today!
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Put aside the issue of nation building
and appreciate the nation we have

built. The “Rule of Law” has a noble
sound, but its establishment has been a
long historical road. The everyday skills
of our judges and lawyers were honed
over many years, many generations.
Those skills and the legitimacy of appli-
cation they have earned gift us with a rule
of law rather than purely one of will and
power. Browse the cases and statutes on
civil insurrection in counties for a sense
of how far we have come.

There is an export demand for those
with some flexibility in schedules. Not
merely for rules and laws, but for the
peace and predictability they promise
when honored. But moving from written
law to honored law is messy work.

This overseas demand is for our
judges, prosecutors, defenders, general
and specialty practitioners and law
office/court administrators. Loosely
defined as “Rule of Law” and “Justice
Sector Reform” projects, these are run by
governments and international agencies
hoping for civil peace and predictability
in countries around the world. They may
be administered by private and non-profit
contractors seeking talent or via solicita-
tions by governments themselves.

The legal expertise needed for peace
and tranquility is varied, from certainty in
commercial transactions to safety from
domestic violence. 

The American Bar Association Rule of
Law Initiative promotes rule of law pro-
jects in over 40 countries world-wide. An
outgrowth of the ABA’s Central European
and Eurasian Law Initiative (CEELI), the
RLI uses both paid and volunteer judges,
lawyers and administrators for projects on
judicial, legal and human rights reform. It

needs prosecutors for four-week contract
stints to evaluate country compliance for
the ABA’s Prosecutorial Reform Index
(PRI) reports. Since 1990, over 5,000
judges, lawyers and legal specialists have
volunteered in its International Pro Bono
Legal Specialist Program. See http://www.
abanet.org/rol/about.shtml.

The private firm DPK Consulting
needs Alternative Dispute Resolution
(ADR) specialists and trainers for short-

term and long-term assignments world-
wide under the U.S. Agency for Inter-
national Development. It needs project
managers for rule of law and justice sec-
tor reform projects in the Middle East and
elsewhere.  If you have international
experience, it needs judges, prosecutors,
defense counsel and court administrators
to work in countries around the world on
justice sector reform. For example, the
Macedonia project, funded by the World
Bank, hopes to “strengthen the judicial
system, the independence and efficiency
of the judiciary and improve the business

climate.” See www.dpkconsulting.com. 
One central source of information is

via the Judicial Education Reference,
Information and Technical Transfer
Project (JERITT) resource web page.
This page collects rule of law related
overseas consulting project opportunities,
http://jeritt.msu.edu/resources.asp. 

Some of these are via the National
Center for State Courts, a U.S. non-gov-
ernmental organization (NGO) adminis-

tering several U.S.-
funded rule of law
programs around the
world,
http://www.ncscon
line.org/D_About/
NCSC_jobs.html.

Perhaps the hard-
est core of these is
the U.S. State
Department’s solici-
tation for rule of law
specialists for duty
in Iraq with both the
administration in
Baghdad and the
Provisional
Reconstruction

Teams (PRTs) around Iraq. The PRTs rep-
resent an interesting challenge as they are
collaborative groupings of civilian and
military specialists pushing reform to
build peaceful communities out of the
current troubles. See Iraq Jobs at
http://careers.state.gov/
opportunities/iraq/index.html. 

Perhaps you may be able to help with
one of these projects one day, although
it certainly would be difficult. The need
for the knowledge you have is a mea-
sure of how valuable it is. ■

Michael Losavio

The Lawyer as Counsel to the World

SHOP TALK



May 2007 Bench & Bar  69

Some lawyers have hobgoblins1 sitting
on their shoulders as they write —hob-

goblins that alighted in the dim past when
a teacher said, or was perceived to say, that
some verbal constructions were absolutely
forbidden. The lawyers have not shaken
the hobgoblins off over the years out of
fear of appearing illiterate. But hobgoblins
are mythical, and it’s time to dismiss some
myths about writing. The actual practices
of educated English writers are  good
guides for evaluating these myths. 

Myth number 1: You can’t start a sen-
tence with a coordinate conjunction such
as “and” or “but.” Contrary to this
myth, beginning sentences with conjunc-
tions is well established in English. Some
of the best writers have done it. For
example, in the Gettysburg Address, a
widely recognized model of good writing,
Abraham Lincoln began a sentence, “But,
in a larger sense, we can not dedicate….”

Myth number 2: You can’t begin a sen-
tence with because. This myth may have
arisen when teachers reproached students
who wrote purported sentences like this:
“Because I want a bicycle.”  The prob-
lem with the “sentence,” of course, is not
that it begins with because but that it is a
subordinate clause that cannot stand
alone. Attach it to a main clause and the
sentence is perfectly grammatical:
“Because I want a bicycle, I am saving
my money.”

Myth number 3: You shouldn’t write a
one-sentence paragraph. Contrary to this

myth, literate English writing is replete
with examples of one-sentence para-
graphs. For example, Kentucky native
John Marshall Harlan’s dissent in Plessy
v. Ferguson included this one: “In my
opinion, the judgment this day rendered
will, in time, prove to be quite as perni-
cious as the decision made by this tri-
bunal in the Dred Scott Case.”2 This
example shows how a one-sentence para-
graph can effectively emphasize an idea.

Myth number 4: You shouldn’t split
verb parts. Under this myth, it would be
improper to write, “Fine writing has

never been a hallmark of law review arti-
cles.”3 Proponents of the myth would
insist on “Fine writing never has been a
hallmark….”  Yet the former sounds bet-
ter to the English ear and is quite proper.4

Myth number 5: You shouldn’t use the
same word more than once in close prox-
imity. It is true that repeating a word can
sometimes create tedious and wordy
prose, as in this example: “Lawyers
should file their briefs on time. Lawyers
should also arrive at court on time.
Lawyers who do not observe these rules
may incur sanctions.” These sentences

Judith D. Fischer

Dismiss Those Sixth-Grade Hobgoblins

EFFECTIVE LEGAL WRITING

Judith D. Fischer is an assistant pro-
fessor of law at the University of
Louisville's Louis D. Brandeis School
of Law.  Her recent book on legal writ-
ing is titled Pleasing the Court: Writing
Ethical and Effective Briefs.

Recovery is everywhere.

Young people who stay sober and drug-free are in 
your community! We are in your neighborhood, your 

high schools and universities. Addiction happens to men 
and women of all ages—and recovery is everywhere!

www.recoveryiseverywhere.org
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can profitably be edited to eliminate the
wordy repetition: “In order to avoid sanc-
tions, lawyers should be timely in filing
their briefs and arriving in court.”

But at times repetition is a virtue.
Consider the following passage, in which
the writer was careful to avoid repetition:

Professors should turn in their
grades by next Monday at 9:00
a.m.  Instructors who return their
marks late will be contacted by
the administration. Teachers who
do not lodge evaluations in a
timely manner are subject to fines.

To whom does the writer refer? Are pro-
fessors, instructors, and teachers three dif-
ferent categories? Do the deadline and
fines apply to all groups, or just some of
them? Are grades, marks, and evaluations
the same thing? If the writer meant all three
sentences to refer to the same persons and
the same grades, the paragraph does not
clearly communicate that. For the sake of
clarity, the legal writer should use the same
words to refer to the same concepts.  

Myth number 6: You shouldn’t split an
infinitive. An infinitive is a verb form
beginning with the word to — for exam-

ple, to talk. Some early English grammar-
ians, still in thrall to Latin, held that
because Latin infinitives consist of only
one word that cannot be split, English
infinitives should not be split either. But
split infinitives are often used in standard
English; one well-known example is this
line from Star Trek: “To boldly go where
no man has gone before.” The sentence
doesn’t have the same punch if boldly is
moved outside the infinitive. 

Still, legal writers should realize that
the myth against split infinitives dies
hard. Some lawyers and judges who con-
sider themselves meticulous about gram-
mar will think ill of a writer who splits an
infinitive. Bryan Garner’s advice is a
good guide: avoid splitting an infinitive if
you can do so gracefully, but where a
sentence is more effective with the infini-
tive split, split it.5

Myth number 7: You shouldn’t use
phrases like “there is” and “it is.”
Notice when you have written one of
these phrases and edit it out if smoother
prose results. But changing the phase
may lead to something worse. One fix —
“Three reasons exist for this rule” — is
clumsy, but “There are three reasons for

this rule” is idiomatic English. You’ll be
in good company when you use such
constructions, which appear in some of
the most soaring English prose. A sen-
tence in the Gettysburg Address begins,
“It is altogether fitting and proper . . . .”,
and the classic novel 1984 begins, “It was
a bright cold day in April, and the clocks
were striking thirteen.”

Don’t let sixth-grade hobgoblins keep
you from writing smooth, idiomatic
English. ■

ENDNOTES

1.See Theodore M. Bernstein, Miss
Thistlebottom’s Hobgoblins: The
Careful Writer’s Guide to the Taboos,
Bugbears, and Outmoded Rules of
English Usage (1971);  see also Bryan
A. Garner, The Redbook: A Manual on
Legal Style 143 (2006)

2.163 U.S. 537, 559 (1896) (Harlan, J.,
dissenting).

3. Jonathan R. Siegel, A Short Note on the
Placement of Adverbs, 56 J. Leg. Educ.
61, 61 (2006).

4.See id. at 65.
5.Garner, supra note 1, at 175.
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MAY

15 Health Law Brown Bag CLE
Louisville Bar Association

15 Ethics CLE
Fayette County Bar Association

16 Labor & Employment 
Half-Day CLE
Louisville Bar Association

16 Domestic Relations CLE
Fayette County Bar Association

17 Bankruptcy Day Long CLE
Louisville Bar Association

18 Creating Dialogue through
Literature: An Ethics Roundtable
Louisville Bar Association

18 Auto Litigation Seminar
Kentucky Academy of Trial
Attorneys 

21 CLE by the Hour
Louisville Bar Association 

22 Social Security Half-Day CLE
Louisville Bar Association 

22 Video Replay - New Rules of
Professional Conduct & Substance
Abuse Instruction
Cincinnati Bar Association

23 Appellate Law Half-Day CLE
Louisville Bar Association 

24 Business Law Day Long CLE
Louisville Bar Association

25 Local Government Law Update
Cincinnati Bar Association

30 Developing Ethical Practices for
the Legal Profession
Louisville Bar Association

31 More Construction Law for the
General Practitioner
Louisville Bar Association

31 Representing the Interests of
Children with Mental Health Issues
Cincinnati Bar Association

JUNE

1 Probate & Estate Half-Day CLE
Louisville Bar Association 

1 Auto Litigation Seminar
Kentucky Academy of Trial
Attorneys

1-2 13th Biennial Judge Joe Lee
Bankruptcy Institute 
UK CLE

4 CLE by the Hour
Louisville Bar Association

5 Tax Law Half-Day CLE
Louisville Bar Association

5 Summer Video Series -
Professionalism, Ethics and
Substance Abuse Instruction 
Cincinnati Bar Association 

6 In-House Counsel Half-Day CLE
Louisville Bar Association

7 Intellectual Property Day Long CLE
Louisville Bar Association 

8 Exempt Organization CLE
Louisville Bar Association 

8 Trial Skills Seminar
Kentucky Academy of Trial
Attorneys

11 CLE by the Hour
Louisville Bar Association 

12 ADR/Mediation Half-Day CLE
Louisville Bar Association 

Kentucky Bar Association

CLE Office • (502) 564-3795

AOC Juvenile Services

Lyn Lee Guarnieri • (502) 573-2350

Louisville Bar Association 

Lisa Maddox • (502) 569-1361

KYLAP

Anna Columbia • (502) 564-3795

Kentucky Academy of Trial Attorneys (KATA)

Ellen Sykes • (502) 339-8890

Chase College of Law

Jennifer Baker • (859) 572-1461

Kentucky Department of Public Advocacy

Jeff Sherr or Lisa Blevins

(502) 564-8006 ext. 236

AOC Mediation & Family Court Services

Malissa Carman-Goode •(502) 573-2350

UK Office of CLE

Melinda Rawlings • (859) 257-2921

Mediation Center of the Institute for

Violence Prevention

Louis Siegel • (800) 676-8615

Northern Kentucky Bar Association

Christine Sevendik • (859) 781-1300

Fayette County Bar Association

Mary Carr • (859) 225-9897

Cincinnati Bar Association

Dimity Orlet • (513) 381-8213

Mediation Center of Kentucky

Tami Bowen • (859) 246-2664

Access to Justice Foundation

Nan Frazer Hanley • (859) 255-9913

Administrative Office of the Courts

Malissa Carman-Goode

(502) 573-2350, Ext. 2165

Following is a list of TENTATIVE upcoming CLE pro-
grams. REMEMBER circumstances may arise which
result in program changes or cancellations. You must
contact the listed program sponsor if you have
questions regarding specific CLE programs and/or
registration. ETHICS credits are included in many of
these programs. Some programs may not yet be
accredited for CLE credits– please check with the pro-
gram sponsor or the KBA CLE office for details.

CLEvents



13 Real Estate Brown Bag CLE
Louisville Bar Association

14 Family Law Nuts & Bolts CLE
Louisville Bar Association

14-15 Employee Benefits Conference
Cincinnati Bar Association 

15 Solo/Small Firm Brown Bag CLE
Louisville Bar Association 

15 Auto Seminar
Kentucky Academy of Trial
Attorneys 

18 CLE by the Hour
Louisville Bar Association 

19 Young Lawyers Half-Day CLE
Louisville Bar Association 

19 Auto Seminar
Kentucky Academy of Trial
Attorneys

21 Summer Video Series - Local
Government, Worker’s
Compensation & 
Labor/Employment Law
Cincinnati Bar Association 

22 Legal Writing 201
Cincinnati Bar Association 

25 CLE by the Hour
Louisville Bar Association

25 Ethics Seminar
Kentucky Academy of Trial
Attorneys

26 Environmental Law Half-Day CLE
Louisville Bar Association

26-27 Annual Bench & Bar CLE
Fayette County Bar Association

27 LBA Ethics CLE
Louisville Bar Association 

27 Main Street Seminar
Kentucky Academy of Trial
Attorneys

28 LBA Brown Bag CLE
Louisville Bar Association

28 Ethics Video Repeat
Kentucky Academy of Trial
Attorneys 

28 Hot Topics in eDiscovery: New
Rules, Preservation & Digital
Forensics
Cincinnati Bar Association 

29 “Gain the Edge®” Negotiation
Strategies for Lawyers and
Business
Louisville Bar Association

28-29 Last Chance Video
UK CLE

29 Ethics Video Repeat
Kentucky Academy of Trial
Attorneys

JULY

10 Summer Video Series - Health
Care Law, Family Trust Planning, 
Like Kind Exchanges
Cincinnati Bar Association

16-20 General Mediation Training
Administrative Office of the Courts

2007 KENTUCKY LAW UPDATE
Dates and Locations

September 6-7 Lexington

(Th/F) Lexington Convention Center

September 18-19 London

(T/W) London Community Center

September 25-26 Covington

(T/W) Northern Kentucky Convention Center

October 4-5 Ashland

(Th/F) Ashland Plaza Hotel

October 25-26 Prestonsburg

(Th/F) Jenny Wiley State Resort Park

October 29-30 Bowling Green

(M/T) Holiday Inn & Sloan Convention Center

November 7-8 Owensboro

(W/Th) Executive Inn Rivermont

November 29-30 Louisville

(Th/F) Kentucky International Convention Center

December 4-5 Paducah

(T/W) JR’s Executive Inn
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make sure your CLE
is “a wrap”! 

Under SCR 3.662 and 3.663, Kentucky attorneys may earn up to 6.0 CLE credits via tech-
nological transmission each educational year.  Why miss this opportunity to take care of
almost half of your CLE requirement by renting educational videos from the KBA??? 

Complete CLE in your own home, without trying to find a program to make up those last 
few credits!  Fulfill your 2.0 ethics credit requirement!  And enjoy the high-quality CLE
from our video library!

For more information, contact: 
Beth Barnes 

Department of CLE
Kentucky Bar Association 

bbarnes@kybar.org 
502.564.3795 

Or visit us online at www.kybar.org  

Kentucky Bar Association 
Video Replays 

June 27 & 28, 2007 

One Program-  
Two Opportunities

to Attend!   

Time: 8:00 a.m.- 4:30 p.m.
Location: Kentucky Bar Center

Date: June 27 or 28, 2007

Visit www.kybar.org for more information !
The agenda will be posted when the pro-
gram is finalized, so check back often! 

Earn 6.5 CLE Credits  
Including at least  
2.0 Ethics Credits!



Interested in earning CLE credits from the convenience of your 
home or office? Need quick credits or updates on specific infor-
mation? Interested in the KBA live teleseminars, but unable to
participate?

A selection of KBA teleseminar offerings are now available as
on-demand audio programs — simply purchase the seminar,
then call anytime to earn CLE credits!

For more information 

Timely updates on issues important to Kentucky attorneys

Top-notch speakers — ask questions, earn live CLE credits!

Phone in from the convenience of your home or office

Simply dial a toll-free number ... an operator will assist you

High-quality one-hour programs for only $59 per seminar!

NEW! More than one attorney in your firm who wants to participate
in a teleseminar? Pay $59 for the main registrant and $49 for each
additional registrant.  Visit the KBA website for further details.
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Don’t go it alone ...       
Earn LIVE CLE credits with KBA Teleseminars

For program and registration information,
visit our website at wwww.kybar.orgg 

Upcoming Teleseminars

May 1 Attorney Ethics Update Part 1 
May 2 Attorney Ethics Update Part 2 
May 15 Employee Overtime: Determining Who is "Exempt" 
May 22 Fundamentals of Trade Secrets in Business Law 
May 29 Fiduciary Income Taxation: The Basics

June 5 Merging LLCs: Tax and Non-Tax Aspects Part 1
June 6 Merging LLCs: Tax and Non-Tax Aspects Part 2
June 12 Business Planning with S Corps Part 1
June 13 Business Planning with S Corps Part 2
June 26 Top Issues in Small Business Bankruptcies
June 28 Quarterly Estate and Gift Planning Update

KBAA Teleseminarss —— availablee   ON-DEMANDD   
too accommodatee your schedulee 

visit wwww.kybar.org
Note: Credits earned from listening to these prerecorded programs are techno-
logical credits; a maximum of six (6.0) CLE credits may be applied to your re-
cord for any given educational year pursuant to SCR 3.663(7).



NKU Chase College of Law Offers

Employment & Labor Law Program

One of the fastest growing areas of

law is employment and labor law. To

meet the demand for education in that

field, Northern Kentucky University

Chase College of Law offers a concentra-

tion program in Employment and Labor

Law. The Employment and Labor Law

Concentration is directed by professors

Richard Bales and Lawrence Rosenthal.

The Concentration has attracted students

with a wide variety of backgrounds and

interests, as well as a group of highly

respected local practitioners who teach in

the program and participate in confer-

ences. The program offers courses in

Labor Law, Employment Law, Employee

Benefits, Employment Discrimination,

Race and Racism, Gender and the Law,

Alternative Dispute Resolution, ADR in

the Workplace, and Advanced Legal

Research. Students who have a particular

interest in the field may earn recognition

for having completed a concentration in

the program.

Professor Bales is a nationally recog-

nized expert in the field of employment

and labor law. He is the author of books

such as Understanding Employment

Law and ADR in the Workplace, and of

more than 40 scholarly articles on a

wide variety of labor, employment, and

ADR topics. Professor Rosenthal is the

director of the law school’s highly suc-

cessful interscholastic moot court pro-

gram. This spring, Professor Rosenthal

led students Tim Davis, Marci Palmieri

and Tiffany Yahr to a second-place

overall finish at the national Robert F.

Wagner Labor and Employment Law

Moot Court Competition held at New

York Law School.

Both faculty and students are excited

about the potential for the program. “Our

students are extraordinary,” Professor

Bales said. “The diversity of their back-

grounds and the enthusiasm they bring to

the study of law makes directing the

Employment and Labor Law

Concentration an exciting and rewarding

experience.” The students’ expertise is

demonstrated by the remarkable record

they have compiled in authoring impor-

tant scholarly writings in the field. In just

the past year, Chase students have pub-

lished articles on employment and labor

topics in such journals as the Nevada Law

Journal, the Hofstra Labor &

Employment Law Journal, the Penn State

Law Review, the Naval Law Review, and

the Seattle University Law Review.

The employment and labor law pro-

gram, Dean Dennis Honabach explains,

is one of many recent and ongoing cur-

ricular innovations at Chase. “We are

committed,” he said, “to building a cur-

riculum that excites our students about

the study of law, prepares them for the

demands of the legal marketplace, and

offers them the opportunities to interact

with the regional legal community. We

want our students to possess the values,

skills, and knowledge they will need to

succeed as members of our profession.”
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College of Law

Retired Judges & Associates
Mediation & Arbitration

Over A Century of Judicial Experience!
Let us put Judicial Experience to work for You

• full mediation & arbitration service

• reasonable hourly rates

• no administrative or advance fees

P.O. Box 70318 (502) 721-9900 Louisville, KY 40270-0318

This is an advertisement.

Steve RyanJudge Stan

Billingsley (Ret)

Judge Ken

Corey (Ret)

Ann Shake

Judge Dan

Schneider (Ret)

Judge Tom

Knopf (Ret)

Judge Ray

Corns (Ret)



SUMMARY OF MINUTES
KBA BOARD OF 
GOVERNORS MEETING
JANUARY 19, 2007

The Board of Governors met on
Friday, January 19, 2007. Officers and Bar
Governors in attendance were President
R. Ewald, President-Elect J. Dyche, Vice
President B. Bonar, Immediate Past
President D. Sloan, Young Lawyers
Section Chair A. Schaeffer, Bar
Governors 1st District - M. Whitlow, D.
Myers; 2nd District - C. Moore; 
3rd District - R. Madden, M. McGhee;
4th District - M. O’Connell, J. White; 
5th District - D. McSwain, F. Fugazzi, Jr.;
6th District - M. Grubbs, T. Rouse; and
7th District - J. Rosenberg, W. Wilhoit.
Bar Governor absent was: J. Harris, Jr.

In Executive Session, the Board con-
sidered one (1) discipline case and one
(1) restoration case. Rev. Mark Harrell of
Somerset and Steve Langford of
Louisville, non-lawyer members serving
on the Board pursuant to SCR 3.375, par-
ticipated in the deliberations.

In Regular Session, the Board of Gover-
nors conducted the following business:

Heard status reports from the Budget
& Finance Committee, Ethics 2000
Committee and Rules Committee.

Approved the report and recommenda-
tion of the Executive Director Search
Committee to offer the Executive Director
position to James L. Deckard of Frankfort.

Approved reinstituting the Chief
Deputy Bar Counsel position and offering
the position to Deputy Bar Counsel Jay
Garrett effective February 1, 2007.

President Ewald reported that the
Canvassing Board met on January 17 to

tabulate the votes in the election of Office
of Vice President between Charles E.
English, Jr. and Shelby C. Kinkead, Jr.
Mr. English of Bowling Green won the
election and will become KBA Vice
President effective July 1, 2007.

Approved Margo Grubbs to continue
to serve as Bar Governor representative
to the Supreme Court Criminal Rules
Committee.

Approved President Ewald’s nomina-
tions for the following awards to be given
at the KBA’s Annual Convention sched-
uled for June 20-22 in Louisville:

Outstanding Judge - Judge Boyce F.
Martin, Jr., Louisville; Outstanding
Lawyer - Daniel T. Goyette, Louisville;
President’s Special Service Award - Del
O’Roark, Jr. of Louisville and Donated
Legal Services - Marshall P. Eldred, Jr. of
Louisville.

Approved the Small Firm Practice and
Management Section Bylaws.

Approved the reappointment of William
M. Johnson of Frankfort to the Bar Center
Board of Trustees for another three (3) year
term ending December 1, 2009.

KENTUCKY BAR NEWS

76 Bench & Bar  May 2007

PUBLIC NOTICE FOR 

REAPPOINTMENT

OF INCUMBENT 

MAGISTRATE JUDGE

The current term of office of

United States Magistrate Judge J.

Gregory Wehrman will expire on

January 9, 2008.  The United

States District Court, Eastern

District of Kentucky, is required by

law to establish a panel of citizens

to consider the reappointment of

the magistrate judge to a new eight

year term.

A full public notice for the magis-

trate judge position is posted in the

Office of the Clerk, United States

District Court, 35 W 5th Street,

Room 289, Covington, Kentucky

41012.  The notice is also available

on the Court’s internet website at

www.kyed.uscourts.gov.

Comments from members of the

bar and the public are invited as to

whether the incumbent magistrate

judge should be recommended by

the panel for reappointment by the

court and should be directed to:

Leslie G. Whitmer, Clerk of Court

U. S. District Court

Eastern District of Kentucky

P. O. Box 3074

Lexington, KY 40588-3074

Comments must be received not

later than May 15, 2007.

To KBA Members
Do you have a matter to discuss

with the KBA’s Board of Governors?
Board meetings are scheduled on

June 19, 2007
July 20-21, 2007

To schedule a time on the Board’s
agenda at one of these meetings,

please contact
Jim Deckard or Melissa Blackwell

at (502) 564-3795.



American Bank & Trust Co., Bowling Green
American Founders Bank, Lexington
BB&T, Kentucky
Bank of Benton
Bank of Cadiz & Trust Co.
Bank of Jamestown
Bank of Kentucky, Florence
Bank of Lexington
Bank of the Bluegrass & Trust, Lexington
Banterra Bank, Paducah
Campbellsville National Bank
Cecilian Bank, Hardin County
Central Bank, Lexington
Central Bank of Jefferson County
Central Kentucky Federal Savings Bank, Danville
Chase Bank, Kentucky
Citizens Bank, Hickman
Citizens Bank, Morehead
Citizens Bank, Mount Vernon
Citizens Bank & Trust, Campbellsville
Citizens Bank of Northern Kentucky
Citizens Commerce National Bank, Versailles
Citizens Deposit Bank & Trust, Vanceburg
Citizens First Bank, Bowling Green
Citizens National Bank, Lebanon
Citizens National Bank, Paintsville
Citizens Union Bank of Shelbyville
City National Bank of West Virginia
Commercial Bank, Kentucky
Commercial Bank, West Liberty
Commercial Bank of Grayson
Commonwealth Bank & Trust, Louisville
Community Trust Bank, Kentucky
Cumberland Security Bank, Somerset
Cumberland Valley National Bank & Trust Co., London
Deposit Bank & Trust Company, Greensburg
Edmonton State Bank, Glasgow
Farmers Bank, Nicholasville
Farmers Bank & Capital Trust Company, Frankfort
Farmers Bank & Trust Co., Georgetown
Farmers Deposit Bank, Eminence
Farmers National Bank, Danville
Farmers National Bank, Lebanon
Farmers National Bank, Scottsville
Farmers State Bank, Booneville
Fifth Third Bank, Kentucky
First & Farmers Bank, Somerset
First & Peoples Bank & Trust Company, Russell
First Bank of Northern Kentucky
First Capital Bank of Kentucky, Louisville
First Citizens Bank, Elizabethtown
First Commonwealth Bank, Prestonsburg
First Farmers Bank & Trust, Owenton
First Federal Bank, Lexington
First Federal Savings Bank of Elizabethtown
First Financial Bank, Hebron
First Kentucky Bank, Mayfield
First National Bank, Jackson
First National Bank, Russell Springs
First National Bank & Trust, London
First National Bank of Carrollton
First National Bank of Lexington
First Security Bank of Owensboro

First Security Trust Bank, FSB, Florence
First Southern National Bank, Lancaster
First Southern National Bank, Princeton
First Southern National Bank, Wickliffe
First State Financial, Pineville
First United Bank of Hopkins County
Henderson National Bank
Heritage Bank, Erlanger
Heritage Bank, Fulton
Heritage Community Bank, Danville
Home Federal Bank Corporation, Middlesboro
Home Federal Savings & Loan, Ashland
Hometown Bank of Corbin
Huntington National Bank, Northern Kentucky
Integra Bank, Kentucky
Irwin Union Bank, FSB, Louisville
Kentucky Farmers Bank, Catlettsburg
Kentucky Neighborhood Bank, Elizabethtown
Kentucky Trust Bank, Beaver Dam
Key Bank, Florence
King Southern Bank, Louisville
Lawrenceburg National Bank
Madison Bank, Richmond
Monticello Banking Company
Morgantown Bank & Trust
Murray Bank (The)
National City Bank, Kentucky
Ohio Valley National Bank, Henderson
Old National Bank, Kentucky
Owingsville Banking Company
PBI Bank, Glasgow
PBI Bank, Morgantown
PNC Bank, Kentucky
PRP National Bank, Louisville
Paducah Bank & Trust Co.
Paramount Bank, Lexington
Park National Bank of SW Ohio & N Kentucky
Peoples Bank, Russell
Peoples Bank & Trust, Hazard
Peoples Bank & Trust, Owenton
Peoples Bank & Trust Co. of Madison County
Peoples Exchange Bank, Beattyville
Planters Bank, Hopkinsville
Reelfoot Bank, Fulton
Regions Bank, Kentucky
Republic Bank & Trust Company, Kentucky
Somerset National Bank
South Central Bank, FSB, Elizabethtown
South Central Bank of Barren County
South Central Bank of Bowling Green
South Central Bank of Daviess County
Stock Yards Bank & Trust, Louisville
Town Square Bank, Ashland
Traditional Bank, Mt. Sterling
Tri-County National Bank, Corbin
Union National Bank & Trust of Barbourville
United Citizens Bank & Trust, Campbellsburg
United Southern Bank, Hopkinsville
U.S. Bank, Kentucky
Victory Community Bank, Ft. Mitchell
Whitaker Bank, Morehead
Williamsburg National Bank
Your Community Bank, Louisville
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Kentucky IOLTA Fund 
Participating Banks

The Kentucky IOLTA Fund recognizes with appreciation 
the following financial institutions that participate in IOLTA.
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Legally Insane by Jim Herrick

“What Mr. Davis did was not illegal ...
just very, very, very naughty.”

Before You Move...
Over 14,000 attorneys are licensed to practice in the state of Kentucky. It is vitally important that
you keep the Kentucky Bar Association (KBA) informed of your correct mailing address. Pursuant
to rule SCR 3.175, all KBA members must maintain a current address at which he or she may be
communicated, as well as a physical address if your mailing address is a Post Office address. If
you move, you must notify the Executive Director of the KBA within 30 days. All roster changes
must be in writing and must include your 5-digit KBA member identification number. There are
several ways to do this for your convenience.

VISIT our website at www.kybar.org to make ONLINE changes or to print an Address
Change/Update Form
EMAIL the Executive Director via the Membership Department at kcobb@kybar.org
FAX the Address Change/Update Form obtained from our website or other 
written notification to:

Executive Director/Membership Department
(502) 564-3225

MAIL the Address Change/Update Form obtained from our website or 
other written notification to:

Kentucky Bar Association

Executive Director
514 W. Main St.
Frankfort, KY  40601-1883

* Announcements sent to the Bench & Bar’s Who, What, When & Where column or communica-
tion with other departments other than the Executive Director do not comply with the rule and

do not constitute a formal roster change with the KBA.

■In Memoriam

Wilbur S. Ball, Jr. Louisville
Joseph Paul Blair, Jr. Louisville
Samuel S. Boaz Paducah
Lloyd G. Briggs Benton
Roger A. Byron Owingsville
Carl L. Combs Hilton Head, SC
James A. Dressman, Jr. Crestview Hills
E.F. Fisher East Prairie, MO
Chester Charles Hart, Jr. Ballwin, MO
William Katzinski Louisville
Raymond Michael Kelly Louisville
Gerald Kirven Louisville
Donald C. Knapmeyer Clearwater FL
John M. Lawrence Bardstown
M.S. Mahurin Henderson
Galen Martin Louisville
William L. Martin Gainesville, GA
John A. McCrea Louisville
Warren B. Miller Dixon
Donald G. Montfort Cincinnati, OH
Robert C. Mussman, Sr. Moraga, CA
William B. Peden Orlando, FL
Marvin C. Prince Benton
Steve Robbins Richmond
Marion Gene Snyder Pewee Valley
Robert Neal Walker New Orleans, LA

Looking for answers 
to questions like…

What to Do
When Clients

Don’t Pay?

morepartnerincome.com

Find the answers to this and other questions 
at #1 rated practice management blog

KENTUCKY BAR NEWS



ON THE MOVE

Wyatt, Tarrant & Combs, LLP is
pleased to announce that Lori Payne
Eisele and Daniel P. Murphy, Jr. have

joined the firm as
counsel in the
Lexington office.
Eisele is a member of
the firm’s Health Care
Practice Group. Before
joining the firm, she
worked as a hearing
officer for the
Kentucky Cabinet for
Health and Family
Services and the
Kentucky Departments
of Education and
Juvenile Justice. She
obtained her B.A.,
magna cum laude, and
her M.P.A. from
Murray State
University and
received a post gradu-

ate diploma in English Studies from the
University of Strathalyde, Glasgow,
Scotland. Eisele earned her J.D. from
Chase College of Law in 1996. Murphy
is a member of the firm’s Real Estate and
Lending Practice Group. Before joining
the firm, he was a member in the
Paducah law firm of McMurry &
Livingston, PLLC. He obtained his B.A.
in 1993 from the University of Kentucky
and earned his J.D. in 1998 from the U.K.
College of Law. 

The Bowling Green law firm of
English, Lucas, Priest & Owsley, LLP
is pleased to announce that Kelli E.
Brown, a Cincinnati, Ohio native, has

become a partner of
the firm. Brown focus-
es her practice exclu-
sively in the area of
trusts and estates. She
graduated from the
University of Dayton
in 1993.  Brown
earned a J.D. from
Northern Kentucky
University Chase

College of Law in 1996 and a Master of
Laws in Estate Planning from the
University of Miami in 1997. She is
admitted to practice before the United
States Tax Court. Brown is also admitted
to practice law in Ohio and Tennessee.
She currently serves as the chair of the

Probate and Trust Law Section of the
Kentucky Bar Association.

Frost Brown Todd
has announced that
Wm. T. “Bill”
Robinson III has
joined the firm as a
partner. Philip J.
Schworer has joined
the firm as a member.
Glenn A. Price will be
becoming a member
and will practice in the
Louisville office. As a
member of Frost
Brown Todd’s manage-
ment team, Robinson
will chair the firm’s
Strategic Planning and
Expansion Committee.
His practice is focused
on litigation with an
emphasis on alterna-

tive dispute resolution, antitrust, environ-
mental toxic tort, the insurance industry,
land use, medical malpractice defense,
product liability, government affairs and
economic development incentives, and
appellate practice. Schworer’s practice

includes environmental
litigation, environmen-
tal due diligence and
negotiations, and cor-
porate compliance. He
is also a certified pro-
fessional environmen-
tal auditor. Price has
experience in repre-
senting developers and

businesses in obtaining re-zonings,
development plan and design approvals,
subdivision approvals, conditional use
permits, and variances. He has assisted a
variety of clients in matters relating to
regulatory takings.

Peter J. Sewell, Kenneth P. O’Brien
and Michael P. Neal are pleased to
announce the formation of Sewell,

O’Brien & Neal,
PLLC located in
Louisville at 401 West
Main Street in Suite
1800. The firm will
continue to practice in
the areas of personal
injury, insurance,
products liability, and
general civil litigation
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in state and federal
courts in Kentucky
and Indiana and will
continue to represent
employers and insur-
ance carriers in work-
ers’ compensation
matters in Kentucky
and Indiana. Sewell,
O’Brien & Neal,

PLLC is also pleased to announce that
Catherine M. Sewell, Angela McNeal
Hoyer, Thomas N. Peters and Erin C.
Logsdon will be associated with the
new firm.

Woodward, Hobson & Fulton, LLP
announces that Stanley M. Saunier, Jr.
has joined the firm in the Lexington office
as Of Counsel. Saunier practices in the
areas of business and labor law as well as
wills, trusts, and estates. He graduated

from the University of
Kentucky College of
Law in 1947. 

Stoll Keenon
Ogden PLLC is
pleased to announce
that attorneys Jamie
Brodsky, John
Hundley, Sheila T.
Minihane and Laura
H. Pulliam are now
members of the law
firm. Brodsky advises
clients on a variety of
business related mat-
ters. He earned his J.D.
with an emphasis in
business law from the
University of
California at Los
Angeles. Hundley
focuses his practice in
the areas of acquisi-
tions, debt and equity
capital formation, com-
mercial lending, real
estate, equipment leas-
ing, and general corpo-
rate law for private and
publicly-held compa-
nies. He earned his
J.D.-M.B.A. from the
University of
Tennessee in 1984.
Minihane focuses her
practice in the areas of
employment-based
immigration, including
temporary assignments

and permanent residency, for employees
of U.S. and milti-national corporations
and institutions of higher learning. She
earned her J.D. from the University of
Michigan Law School in 2000. Pulliam
focuses her practice in the areas of corpo-
rate law, intellectual property, securities
compliance, and commercial lending. She
earned her J.D. at the University of
Cincinnati College of Law in 2000.  

Greenebaum Doll & McDonald
PLLC has announced that David A.
Owen, a member in the firm’s Lexington
office, has been named to the firm’s
Management Committee and as member-

in-charge of the firm’s
Lexington and
Frankfort offices.
Thomas J. Birchfield,
a member in the firm’s
Louisville office, has
been named chair of
Greenebaum’s Labor
and Employment
Practice Group. Owen
succeeds Job D.
(Darby) Turner III. He
represents businesses in
a wide variety of com-
plex commercial litiga-
tion matters and also
counsels clients on
environmental permit-
ting and enforcement
matters. Owen obtained
his undergraduate
degree from Clemson

University and his law degree from the
Northern Kentucky University Chase
College of Law. Birchfield received his
undergraduate degree from Indiana
University and earned his law degree
from Indiana University School of Law. 

Smith & Smith Attorneys are pleased
to announce that Kevin M. Norris has
joined the Louisville law firm as an asso-
ciate. Norris is a 1995 graduate of
Hanover College and a 2000 graduate of
the University of Louisville Brandeis
School of Law. 

The Lexington law firm of Sturgill,
Turner, Barker & Moloney, PLLC
announces that Ernest H. Jones, II has
joined the firm as a member and that
Charles D. Cole has been made a mem-
ber of the firm. Jones will be practicing
in the areas of civil litigation, insurance
defense, products liability defense, work-
ers’ compensation defense, premise lia-

bility defense, insurance bad faith litiga-
tion, insurance coverage issues, and
insurance fraud. Cole practices in the
areas of public entity and governmental
defense, business and corporate law, civil
litigation, constitutional law and civil
rights, insurance defense, business tort,
and appellate practice.

Phillips Parker
Orberson & Moore,
PLC is pleased to
announce that Joseph
M. Effinger has
become a partner in
the firm. Effinger
received his B.A. from
the University of
Dayton in 1994 and

earned his J.D. from the University of
Louisville in 1998. His primary area of
practice is civil litigation with a focus
on insurance defense and medical mal-
practice defense.

Kathryn A. Brothers has joined the
law firm of Hollins & Associates, PLLC
in Nashville, Tennessee. Brothers concen-
trates her practice in the areas of com-
mercial transactions and real estate and
will manage the firm’s Residential Title
Group. She received her M.A. from the
University of Kentucky and earned her
J.D. from the U.K. College of Law. 

Wise DelCotto PLLC is pleased to
announce the addition of Jamie L. Harris
as an associate to the Lexington firm.
Harris received her B.A., cum laude, from
Centre College in 2000 and earned her
J.D. from the University of Louisville
Brandeis School of Law in 2003.

Susan Schumacher
has joined PNC Wealth
Management as a vice
president and senior
relationship manager.
Schumacher will coor-
dinate a team in deliver-
ing financial planning,
investment manage-
ment, trust, and banking

services to Wealth Management clients.
She holds a B.A. from the University of
Virginia and a J.D. from Indiana
University School of Law. 

The Lexington Office of Boehl,
Stopher & Graves, LLP is pleased to
announce that Amanda Brockmann and
Carl Walter have joined the firm as asso-
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Susan Schumacher
Sheila T. Minihane

80 Bench & Bar  May 2007



ciates. Brockmann and
Walter will both focus
their practice in the area
of insurance defense lit-
igation. Brockmann
earned her J.D. from
the Ohio Northern
University College of
Law. Walter earned his
J.D. from the
University of Kentucky
College of Law.  

Larry D. Ashlock
is pleased to announce
the opening of his new
practice, the Ashlock
Law Offices, PLLC,
with locations in
Elizabethtown at 122
North Main Street in
Suite 103 and in
Lexington at 333 West
Vine Street in Suite
201. Ashlock is a for-
mer Assistant Hardin
County Attorney, an
Assistant Common-
wealth’s Attorney, and
was most recently an

associate with the Elizabethtown firm of
Coleman, Lochmiller and Bond. His
practice will focus on plaintiff’s workers’
compensation, personal injury, and insur-
ance cases as well as criminal defense.
Ashlock may be reached at (270) 360-0470.

Douglas H. Morris and Lea A.
Player are pleased to announce the open-
ing of their law offices, Morris &
Player, in Prospect at 5924 Timber Ridge
Drive in Suite 202. They may be reached
by telephone at (502) 228-0664. Morris
and Player will continue to focus their
law practice in the areas of personal
injury, products liability, medical mal-
practice, and professional liability.

The law firm of Goldberg &
Simpson, PSC announces the addition of
two new attorneys, Jeffrey K. McClain
and C. Clay Weisenberger, and that
Stephen R. Solomon has been made a
member of the firm. McClain will head
up the Immigration Practice Group and
Immigrant Services Practice Group of the
firm. He practices in the firm’s main
office in the area of immigration, nation-
ality and consular law. McClain is also an
adjunct professor of Immigration Law at

the University of
Louisville Brandeis
School of Law.
Weisenberger practices
in the Timberwood
Circle office. His main
areas of practice are
civil litigation, creditor’s
rights, estate planning,
and real estate. A
native of Mayfield,
Weisenberger obtained
his B.S., magna cum
laude, from Murray
State University in
1996 and earned his
J.D. from the
University of
Louisville Brandeis
School of Law in
1999. Solomon joined
the firm in 2005. A
1987 graduate of the
University of
Louisville Brandeis
School of Law and a
native of Benton,
Solomon’s primary
areas of practice
include commercial
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Relative size can have a big impact on any relationship. As a smaller firm, your malpractice insurance needs may
not be best served by a large conglomerate. At Lawyers Direct, we specialize in serving smaller law firms. Our
staff is knowledgeable, experienced, always quick to respond to your questions and needs. So why live in the shadow
of a giant insurance carrier? We’re the perfect match for your firm.
Affordable malpractice insurance coverage created just for small
firms like yours, backed by fast, proficient service. Call 800-409-3663
or visit www.LawyersDirect.com.

www.LawyersDirect .com
Lawyers Direct

Lawyers Direct is underwritten by Professionals Direct Insurance Company, a licensed and admitted carrier rated A- (Excellent) by A.M. Best.

Stan realizes that the dating service
has made a terrible mistake.
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real estate, commercial and secured lend-
ing transactions, business organizations,
and commercial leasing. 

Eddins Domine
Law Group, located in
Louisville, is pleased
to announce the addi-
tion of Kevin Fiet as
an associate attorney.
Fiet, a 2006 graduate
of Brigham Young
University Law
School, focuses his
practice in the areas of

business law, real estate, and family law. 

Ferreri & Fogle, PLLC is proud to
announce the return of Stephanie Ross

and the addition of
John Burkholder to
the law firm and the
opening of a new
office in Erlanger. Ross
practices in the firm’s
new Erlanger office at
3490 Olympic
Boulevard. She gradu-
ated from University of
Kentucky College of
Law in 1995. After
seven years of insur-
ance defense work,
Ross served the
Workers’ Compen-
sation Board as a staff
attorney for over four
years before returning
to Ferreri & Fogle.
Burkholder has joined

the firm’s Lexington office. He has over
twenty years of experience in the area of
insurance and risk management. Most
recently, he was the Robert Morgan
Endowed Chair of Insurance at Eastern
Kentucky University and taught various
classes involving all aspects of risk man-
agement and insurance. He has also
served as a risk manager for the
Commonwealth of Kentucky. Burkholder
graduated from Thomas M. Cooley Law
School and holds a M.B.A. from More-
head State University and a bachelor’s
degree from Transylvania University.

Stephen C. Cawood has announced
that Bell County native Bishop Johnson
has joined his law practice as an associ-
ate. Johnson, who will work alongside
Cawood in his Pineville Courthouse
Square office, will initially focus on 
general civil law. Johnson graduated, cum
laude, from Eastern Kentucky University
and earned his J.D. in 2007 from
Northern Kentucky University Chase
College of Law. He was a recipient of the
Kentucky Supreme Court’s Kentucky
Legal Education Opportunity (KLEO)
Scholarship. 

Jeffery T. Barnett,
Robert J. Benvenuti
III and Wesley R.
Butler are pleased to
announce the formation
of the law firm Barnett
Benvenuti & Butler
PLLC located in
Lexington at 489 East
Main Street in Suite

300. Each recently left
the Cabinet for Health
and Family Services
(CHFS) in Frankfort
where they were
appointed by Governor
Fletcher. The firm will
focus on a wide variety
of health care and busi-
ness issues, including
those related to reim-
bursement, fraud and
abuse, certificate of
need, and the licensure
of health facilities.
They may be reached
by telephone at (859)
226-0312.

Morgan &
Pottinger, PSC is
pleased to announce that
Scott White has joined
the firm as a sharehold-
er/director and that
Tyler Powell has joined
the firm as an associate.
White practices in the
areas of complex com-
mercial litigation, gov-
ernment regulation and
administrative law,
banking, and criminal
defense in state and 
federal courts with a
focus on white collar
crime. Powell’s practice
is focused on bankruptcy,
banking law, and credi-
tors’ rights. White and

Powell both practice in the firm’s
Lexington office.

The Republican Governors
Association has announced that it has
named Michael G. Adams of Kentucky
as its new general counsel. In addition to
prior positions as a federal law clerk,
campaign aide to Senator Mitch
McConnell, and private practitioner,
Adams served for two years as a deputy
general counsel to Governor Fletcher. He
most recently was a counsel to the deputy
attorney general at the U.S. Department
of Justice. Adams, reared in McCracken
County, obtained a B.A. from the
University of Louisville in 1998 and
earned a J.D. from Harvard Law School
in 2001. 
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www.bkhelp.org

1-866-896-7962
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Bankruptcy counseling & education from Springboard:

Fast. Easy. No Hassles.
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Join our attorney network:
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• Track client progress online any time
• Immediate electronic certificate delivery
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Conley Salyer is
pleased to announce
the opening of his law
office at 444 East Main
Street in Lexington. He
will focus his practice
in representation of
nonprofit organizations
and foundations. He
may be reached by

telephone at (859) 281-1171. Salyer
earned his J.D. from Chase College of
Law and received his LL.M. (taxation) in
1991 from the Marshall-Wythe School of
Law.  He most recently served as West
Virginia’s state director for small business
development and is returning to
Kentucky after practicing in Maine and
holding a variety of for-profit, nonprofit,
and governmental positions.

Aubrey Williams
(A.W.) Turner, Jr. has
joined the law depart-
ment in the southeast
region of American
Water as associate
counsel. He will serve
as corporate counsel to
the company’s opera-
tions in Kentucky and
Tennessee and will be

based in the Lexington office. Turner joins
American Water from the Kentucky Public
Service Commission, where he served as a
staff attorney. He received his bachelor’s
degree from Davidson College and earned
his J.D. from the University of North
Carolina School of Law, Chapel Hill. 

The Louisville law
firm of Middleton
Reutlinger is pleased
to announce that Brian
Corneilson has joined
the firm. Corneilson
practices in the firm’s
Litigation Practice
Group, focusing on
commercial litigation
and employment law.

He graduated from Syracuse University
with a B.A. and served for five years as
an aviator before graduating from
Harvard Law School and transferring to
the U.S. Army Judge Advocate General’s
Corps. He has completed twenty years of
service in the U.S. Army and has attained
the rank of Lieutenant Colonel. He is
admitted to practice law in Kentucky and
Pennsylvania.

IN THE NEWS

Judge Audra Eckerle was recently
elected by her colleagues as Chief Judge
of the Jefferson County District Court in
Louisville. Chief Judge Eckerle will serve
a two-year term.

Randall A. Hutchens was recently
elected District Judge for the 42nd

Judicial District (Calloway County) in the
election held on November 7, 2006.
Judge Hutchens is a former Calloway
County Attorney and was in private law
practice for 22 years before being elected
to the bench.

Jason M. Nemes
has been appointed
director of the agency
that provides adminis-
trative support to the
Kentucky court system.
Chief Justice Joseph E.
Lambert has named
Nemes director of the
Administrative Office
of the Courts (AOC).

He took on the role of acting director
after the resignation of then AOC
Director Melinda L. Wheeler. Nemes
graduated from Western Kentucky
University and earned his J.D. from the
University of Louisville Brandeis School
of Law, where he currently serves as an
adjunct professor of constitutional law
and appellate practice.

Woodward, Hobson
& Fulton, LLP has
announced that
Richard H.C. Clay
and David T. Schaefer,
partners in the
Louisville office, have
been named Fellows of
the Litigation Counsel
of America. Clay prac-
tices in the areas of
complex litigation,
pharmaceutical and
medical device litiga-
tion, appellate practice
and administrative law.
Schaefer practices pri-
marily in the area of
product liability
defense for the firm’s
manufacturing clients. 

Governor Fletcher
announced that he has
appointed Wm. T.
“Bill” Robinson III to
the Kentucky
Economic
Development
Partnership Board. The
Board, enacted by the
General Assembly in
1992, directs the

Commonwealth’s economic development
efforts. “I was very honored to receive the
call from the Governor,” said Robinson.
“It is an exciting opportunity which
enables me to work even more intensely
on the Commonwealth’s economic devel-
opment efforts.”

Stoll Keenon Ogden
is pleased to announce
that Anita M. Britton
was recently named the
Centre College
Associate of the Year
for 2007. During the
award ceremony,
Britton was recognized
as being “an excep-

tional volunteer for the College, serving
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several terms on the National Alumni
Association Board of Directors, and most
recently, as president of the Association.”
She graduated from Centre in 1976
before earning her J.D. at the University
of Kentucky College of Law in 1982.

Louisville attorney
Jackson M. Andrews,
IV has been nominated
by Attorney General
Stumbo, appointed by
Governor Fletcher, and
confirmed by the Senate
to the Kentucky
Personnel Board.
Andrews’ term was
effective January 5,
2007. A 1968 graduate

of the Virginia Military Institute and a 1972
graduate of the University of Louisville
School of Law, Andrews currently serves
on the Ketnucky Vietnam Veterans
Memorial Foundation Board of Directors.
He also served as chairman of the Wage
Appeals Board in Washington, D.C. from
1988 to 1990.

Victoria D. Buster,
with Chilton & Medley
Certified Public
Accountants, has been
named as chairman of
the Baptist Hospital
East Board of
Directors. She is the
first woman to serve as
chairman. Buster grad-

uated from the University of Louisville
Brandeis School of Law in 1983.

LaTonia Denise Wright, with
Healthcare Risk Aversion Group, LLC and
the Law Office of LaTonia Denise Wright,
LLC, received the 2006 Outstanding
Health Law, Legislation & Compliance
Section Member Award from the
American Association of Nurse Attorneys.

The American Academy of
Matrimonial Lawyers is pleased to
announce that Valerie Kershaw and
Suzanne Baumgardner, Dawahare &
Kershaw, LLP, Lexington, have been
elected Fellows of the American
Academy of Matrimonial Lawyers.

Louisville attorney Gaylee W. Gillim,
general counsel for Magic Springs &
Crystal Falls and Themeparks, LLC, was
recently appointed by the World
Waterpark Association (WWA) to its 12-
member board of directors. The 1000-
member WWA, based in Overland Park,
Kansas, is an international organization of
waterpark owners, operators, suppliers
and developers formed in 1982 to pro-
mote safety and profitability in the water-
park industry. 

Wisconsin Governor Jim Doyle has
appointed Kathleen Pakes, a 1995 grad-
uate of the University of Louisville
Brandeis School of Law, to the Wisconsin
Judicial Council. Pakes is currently serv-
ing her fourth term as the Rusk County
District Attorney.

RELOCATIONS

The Morehead Law Office of Jace
Nathanson, PSC has relocated its office
to the following address: 222 Sun Street,
P.O. Box 337, Morehead, Kentucky
40351. 

Wise DelCotto PLLC is pleased to
announce the relocation of its debt
restructuring/bankruptcy practice group to
the Abraham Barton House: 200 North
Upper Street, Lexington, Kentucky
40507. The telephone number is (859)
231-5800.

WHO, WHAT, WHEN & WHERE

84 Bench & Bar  May 2007

Have an item for

WHO, WHAT, WHEN & WHERE?

The Bench & Bar welcomes brief

announcements about member place-

ments, promotions, relocations and

honors. Notices are printed at no cost

and must be submitted in writing to:

Managing Editor, Kentucky Bench & Bar,

514 West Main St., Frankfort, KY 40601

There is a $10 fee per photograph

appearing with announcements. 

Paid professional announcements are

also available. Please make checks

payable to the Kentucky Bar

Association.

The deadline for announcements

appearing in the next 

edition of Who, What, When & Where

is June 1st.

Jackson M.
Andrews, IV

Victoria D. Buster

Forensic Psychiatry PLLC

Providing Psychiatric Expertise To 

The Legal Community

919 6th Ave.  Huntington WV  25701

Office: 304-781-0228

Fax: 304-781-0229

Email: mdlaw@wvdsl.net

     Forensic Fellowship Trained

           with 20 years of  clinical experience 

Bobby A. Miller M.D.       Forensic Psychiatrist and Neurologist

   General forensic psychiatry cases including

Brain Injury    Civil Competency

Emotional Damages            Employment Disputes

Independent Medical Evaluation    Disability Rating

Malingering          Medical Malpractice            Fitness for Duty



Call for Entries

K B A  A N N U A L

Student Writing
Competition

Students currently enrolled in UK, U of L or 

Chase Law Schools may submit their previously

unpublished articles into the competition.

1st place $500 
(& possible publication in Kentucky Bench & Bar)

2nd place $300

3rd place $200

Articles should be of interest to Kentucky practitioners.

Deadline: 

Entries must be received 

NO LATER THAN June 1, 2007. 

Submit entries to:

Communications Department

Kentucky Bar Association

514 West Main Street

Frankfort, KY 40601-1812
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Services Offered

DENTAL AND ORAL SURGERY
CONSULTANTS, LTD. 1-800-777-5749.

MINING ENGINEERING EXPERTS
Extensive expert witness experience.
Personal injury, wrongful death, acci-
dent investigation, fraud, disputes, estate
valuation, appraisals, reserve studies.
JOYCE ASSOCIATES 540-989-5727.

WHISTLEBLOWER/QUI TAMS:
Former federal prosecutor C. Dean
Furman is available for consultation or
representation in whistleblower/qui tam
cases involving the false submission of
billing claims to the government. 
Phone: (502) 245-8883  Facsimile: (502)
244-8383  E-mail: dean@lawdean.com
THIS IS AN ADVERTISEMENT

Employment

ESTATE PLANNING ATTORNEY:
Rendigs, Fry, Kiely & Dennis, LLP is a
medium size law firm with offices in
downtown Cincinnati and Dayton, Ohio.
We are seeking to add an advanced estate
planning attorney or attorneys. Ideal can-
didates will have significant experience in
estate planning, business and tax matters.
An established client base is a plus, how-
ever, not a necessity. Candidates will sup-
port an estate planning and administration
practice for an expanding department.
Reply in confidence to: Michael P. Foley,
Employment Committee, Hiring Partner;
Rendigs, Fry, Kiely & Dennis, LLP; One
West Fourth Street, Suite 900; Cincinnati,
Ohio 45202; telephone (513) 381-9200;
e-mail - mfoley@rendigs.com.

BUSINESS/CORPORATE LAW
ATTORNEY: Rendigs, Fry, Kiely &
Dennis, LLP is a medium size law firm
with offices in downtown Cincinnati and
Dayton, Ohio. We are seeking an attorney
to join the Cincinnati office with a prac-
tice focused in business and corporate
law. The qualified candidate is expected
to support established business and cor-
porate clients of the firm. This attorney
should have significant experience in cor-

porate and business law. An established
client base is a plus, but not a necessity.
Reply in confidence to: Michael P. Foley,
Employment Committee, Hiring Partner;
Rendigs, Fry, Kiely & Dennis, LLP; One
West Fourth Street, Suite 900; Cincinnati,
Ohio 45202; telephone (513) 381-9200;
e-mail - mfoley@rendigs.com.

COMMERCIAL TRANSACTIONS/
REAL ESTATE ATTORNEY: Frost
Brown Todd LLC, one of the largest
regional law firms in the United States,
seeks a Commercial Transaction/Real
Estate Associate for the Louisville office.
Interested candidates should have a mini-
mum of three years experience in the area
of Commercial Real Estate. Strong aca-
demic record necessary. Frost Brown
Todd is an equal opportunity employer.
Send resume and transcripts to Karen
Laymance 400 West Market Street Suite
3200 Louisville, KY 40202.

CORPORATE/REAL ESTATE
ATTORNEY: Frost Brown Todd LLC,
one of the largest regional full service law
firms in the Midwest and one of the 150
largest law firms in the United States,
seeks a corporate and real estate associate
with at least 3 years of experience for its
Lexington, Kentucky office. Candidates
should have a broad range of experience
in general corporate, mergers and acquisi-
tions, banking, commercial and real
estate, as well as a strong academic
record and excellent research and writing
skills. Frost Brown Todd LLC is an equal
opportunity employer. Send resume, tran-
scripts and writing sample to Karen
Laymance, 2200 PNC Center, 201 E.
Fifth Street, Cincinnati, Ohio 45202 or by
email to klaymance@fbtlaw.com.  

CORPORATE ATTORNEY: Frost
Brown Todd LLC, one of the largest
regional law firms in the Midwest and
one of the 100 largest law firms in the
United States, seeks an associate for its
Lexington, Kentucky office. Successful
candidate must have at least 2-4 years
experience in general business and corpo-
rate transactions, specifically the area of
Mergers and Acquisitions. Strong aca-

demic record necessary. Frost Brown
Todd is an equal opportunity employer.
Send resume, writing sample and law
school transcript to Karen Laymance, 
200 PNC Center, 201 E. Fifth Street,
Cincinnati, Ohio 45202 or by email to
klaymance@fbtlaw.com. 

LITIGATION ASSOCIATE: Medium-
sized, AV-rated firm concentrating in
defense litigation in Cincinnati and
Northern Kentucky seeking associates
with a minimum of 2 to 5 years of general
litigation experience. Candidates must be
highly motivated and willing to assume
immediate responsibility for legal research
and writing, assisting with trial prepara-
tion, taking and defending depositions,
and all aspects of case development.
Strong academic credentials and litigation
experience preferred.  Send resume, writ-
ing sample and law school academic tran-
script to: Hiring Partner, FREUND,
FREEZE & ARNOLD, 105 E. Fourth St.,
Suite 1400, Cincinnati, OH 45202.

Recreational Rentals

KY & BARKLEY LAKES: Green
Turtle Bay Resort. Sixty-five luxury
rental condos, 1-4 BR, Conference
Center, 2 pools, 2 restaurants, tennis,
beach, water sports and golf nearby.
The perfect spot for a family vacation
or  a company retreat. In historic Grand
Rivers “The Village Between the
Lakes.”   Call (800) 498-0428 or visit
us at www.greenturtlebay.com.

LUXURIOUS GULF-FRONT
CONDO, Sanibel Island, Fl. Limited
rentals of “second home” in small devel-
opment, convenient to local shopping. 2
BR, 2 bath, pool, on Gulf. Rental rates
below market at $2,400/week in-season
and $1,300/wk off-season. Call Ann
Oldfather (502) 637-7200.

HILTON HEAD ISLAND, S.C.: Golf
and lagoon views in this 2 Br.,  2 Ba.
Villa in Sea Pines Plantation. Tennis and
putting green on site. Walk to beach.
Easy access to Harbourtown and South
Beach. In season, $1,150.00;

Classified Advertising



Leisure/Holiday, $950.00; Off season,
$725.00, per week. Monthly rates avail-
able in off season. Tom Banaszynski
(502) 585-2100.

HILTON HEAD VACATION HOME:
Luxury 4-BR/4-BA home in Palmetto
Dunes with two master suites and loft.
Beautifully decorated throughout, with
wrap-around deck overlooking pool and
11-mile lagoon. 100 yards to the ocean
and tennis center, 25 yards to Fazio Golf
Course. 20 % off seasonal rates for LBA
(KBA) members. Call Bill Faris (502)
495-5040.

TAYLORSVILLE LAKE: www.edge-
watertaylorsvillelake.com New lakefront
cottages at Edgewater Resort. $50.00

rebate for 3 or more nights through
12/31/07 for cottages owned by Hiram
Ely (Units 4 and 17). Contact Hiram Ely:
he@gdm.com or (502) 587-3562.

COROLLA, NC GUEST QUARTERS:
Luxury beach house, 6BR/4baths,
sleeps 16, private pool, ocean views,
rec room, great in and off season
rates.Visit www.guestquartersobx.com
or contact Stan Clark at 1-877-399-
6868 for more info.

HILTON HEAD ISLAND, S.C. OCEAN-
FRONT - 1 bedroom, 1 bath direct ocean-
front condo available for weekly or short-
term rental. $600/wk leisure, $740/wk sports,
$925/wk vacation. Call John D. Meyers,
859-268-0044, evenings.
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IMMIGRATION AND 
NATIONALITY CONSULTANT

Dennis M. Clare is available to practice
Immigration and Nationality Law before all
Immigration and Naturalization Service Offices
throughout the United States and at United
States Consulates throughout the world. 20
years experience with immigration and national-
ization; member, American Immigration
Lawyers Association. Law Offices of Dennis M.
Clare, Suite 500, The Alexander Building, 745
W. Main Street, Louisville, KY 40202.
Telephone: 502-587-7400 Fax: 502-587-6400

THIS IS AN ADVERTISEMENT

Bar Complaint?
Disciplinary Matter?

TIMOTHY DENISON
Louisville, Kentucky

Providing representation and 
consultion in bar proceedings and 

disciplinary matters statewide.
Phone: (502) 589-6916

Fax: (502) 583-3701

THIS IS AN ADVERTISEMENT

LET THIS SPACE WORK FOR YOU!
CALL 502.564.3795



ATTENTION PARALEGALS
Kentucky Paralegal Association

has established a free job bank for 
paralegals seeking employment in the

state of Kentucky. For more information,
contact Chandra Martin at (502) 581-8046

or by e-mail at CMartin@whf-law.com

Kentucky
Paralegal

Association

P.O. Box 2675, Louisville, KY 40201-2675

Classified Advertising
$30.00 for the first 20 words,

50 cents for each additional word.

Blind box numbers are available for an additional 

$15 charge. Agency discounts are not applicable.

Deadline for ads appearing in the 

next issue is June 1.

For rates and more information call (502) 564-3795

Boxed ads sized
2 1/4” x 2”

$75 members • $85 non-members
15% discount for one year insertions paid in advance

Deadline for next issue June 1

Let this space work
for you!

Reserve your 
SPOTLIGHT ad today!

PENNSYLVANIA - NEW YORK - NEW JERSEY - DELAWARE

LOCAL OR LEAD COUNSEL

COHEN, SEGLIAS, PALLAS,
GREENHALL & FURMAN, P.C.

UNITED PLAZA, 19TH FLOOR, 30 SOUTH 17TH ST.
PHILADELPHIA, PENNSYLVANIA 19103

KEVIN B. WATSON, ESQ.
KWATSON@COHENSEGLIAS.COM

UK GRADUATE - J.D., B.S.C.E. AND B.S.MIN.E.
LICENSED IN PA, NY AND KY

CONSTRUCTION, DESIGN PROFESSIONAL AND COMMERCIAL LITIGATION

TEL: 215.564.1700 | FAX: 215.564.3066
OFFICES IN:  PHILADELPHIA, HARRISBURG, PITTSBURGH,

WILMINGTON DE, AND HADDON HEIGHTS NJ

LET THIS SPACE
WORK FOR YOU!

CALL 502.564.3795
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IMMIGRATION AND 
NATIONALITY CONSULTANT

Dan L. Owens is available to practice
Immigration and Nationality Law before

Immigration and Nationality Offices throughout
the United States and U.S. Consulates abroad as

well as Customs Law and International
Licensing. Member of the American

Immigration Lawyers Association and Member
of Frost Brown Todd LLC, 400 W. Market St.
32nd Floor, Louisville, Kentucky 40202-3363.

(502) 568-0383, FAX (502) 581-1087”
THIS IS AN ADVERTISEMENT

CONSULTATIVE EXPERTS TO THE MEDICAL LEGAL COMMUNITY

• Stat Affidavits 4 Hours
• Free Written Reports
• No Bill! Referral $395
• U.S. Largest Med/Legal Consulting Firm
• All major credit cards accepted
23yrs/25k cases. Billions Paid to our Clients.

TOLL FREE #1-877-390-HCAI
Corporate Center Location

10126 Sorenstam Dr., Trinity, Florida 34655 • Fax (727) 375-7826

HEALTH CARE AUDITORS

Cam F. Justice, Esq.
Phone (954)525-2345 • Fax (954)730-8908

Specializing in trial work in all FL Courts
Co-Counsel Fees Paid 

Your Florida Connection
www.LWJPA.com

LAWLOR, 
WINSTON & 
JUSTICE, P.A.

Guiding employers and professionals through the
U.S. immigration sponsorship process.

Providing advice on related immigration issues 
including I-9 compliance and enforcement.

• Professors & Researchers • Physicians & Nurses
• IT Professionals • International Employee Assignments

Charles Baesler Sheila Minihane
(859) 231-3944 (502) 568-5753

Lexington Louisville
charles.baesler@skofirm.com sheila.minihane@skofirm.com

Business Immigration Law

S T O L L  K E E N O N  O G D E N  P L L C



Outstanding Defense Against Legal Malpractice

Tom Rouse
The Lawyer’s Lawyer

Legal malpractice cases. Ethics consultations. 

Risk Management. Expert Witness. When 

you need veteran counsel with mediation, 

trial and appellate experience to assist 

you in legal malpractice situations, ethics 

compliance or risk management issues, call 

Tom Rouse of Wallace Boggs Colvin Rouse 

PLLC.* Honored by the Northern Kentucky 

Bar Association as the 2004 Distinguished 

Lawyer, Rouse has represented individuals, 

professionals and corporations for nearly 

three decades. Elected by his peers as 

President of the Northern Kentucky  

and Kenton County Bar Associations and  

currently serving his second term as a 

Kentucky Bar Association Governor, Rouse 

has a solid record of service to his profession. 

Admitted to practice in the Courts of 

Kentucky, Ohio, the United States Eastern 

and Western Districts and the Sixth Circuit 

Court of Appeals. Now concentrating  

his practice in the ‘law of lawyering’ by 

assisting his colleagues in a wide variety  

of practice-related issues.

Seasoned Counsel. Trusted Advice. Accepting New Clients.

Rouse served for  

over 15 years as an 

Ethics Hotline Member 

and served on the 

Kentucky Bar Ethics 

and Professionalism 

Committees.

Wallace.Boggs.Colvin.Rouse PLLC – Attorneys at Law
1881 Dixie Highway    |    Suite 350    |    Ft. Wright, KY 41011    |    859.578.5410

this is an advertisement.
*Mr. Rouse cannot accept Kentucky disciplinary cases due to his current service as a Kentucky Bar Association Governor.
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West LegalEdcenter is CLE that’s all about you –
your topics, your practice area, your schedule, your location.  

Fulfill all of your Kentucky MCLE requirements wherever you want, whenever you want with West LegalEdcenter
live webcast programs. Visit westlegaledcenter.com for convenient access to more than 70 live webcast 
programs every month. 

To learn more about the benefits of a West LegalEdcenter subscription, contact your West sales representative or
call 1.800.241.0214.
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