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The program materials were compiled for you by voluntary authors. No representation
or warranty is made concerning the application of the legal or other principles discussed
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FOR YOUR INFORMATION …
The Kentucky Law Update: Continuing Legal Education for All Kentucky Lawyers
The Supreme Court of Kentucky established the Kentucky Law Update Program as an
element of the minimum continuing legal education system adopted by Kentucky
attorneys in 1984. Each fall the Kentucky Bar Association presents the program in
various locations around the Commonwealth – at least one in each Supreme Court
district. This program offers every Kentucky attorney the opportunity to meet the 12.0
credit CLE requirement, including the 2.0 credit ethics requirement – close to home and
at no additional cost Judges can also earn continuing judicial education credits at the
Kentucky Law Update program.
This program was designed as a service to all Kentucky attorneys, regardless of level of
experience. This service is supported by membership dues and is, therefore, each
member's program. The program is a survey of current issues, court decisions, ethical
opinions, legislative and rule changes, and other legal topics of general interest that are
faced by the Kentucky practitioner on a daily basis. As such, the program serves both
the general practitioner and the practitioner who limits his or her practice to a particular
field of the law. The Kentucky Law Update program is not intended, nor designed, to be
an in-depth analysis of a particular topic. It is designed to alert the lawyers of Kentucky
to changes in the law and rules of practice that impact the daily practice of law.

About the Handbook and Presentations
Handbook materials are the result of the combined efforts of numerous dedicated
professionals from around Kentucky and elsewhere. The KBA gratefully acknowledges
the following individuals who graciously contributed to this publication:
Lori J. Alvey
Brian B. Borellis
Kathryn M. Callahan
J. Christopher Coffman
Allison I. Connelly
Michael Davidson
Joshua R. Denton

Wesley B. Deskins
Rebecca Ballard DiLoreto
Kenneth J. Gish, Jr.
Louise E. Graham
Kathryn M. Hargraves
Julie Hein
Gretchen Hunt

Robert A. Jenkins
Ernest H. Jones II
Susan Morris Jones
Linda Hils Mathews
Nam H. Nguyen
Eileen M. O’Brien
Megan Engle Rosen

Leslie Rudloff
C. Carter Ruml
Josh P. Schneider
Katie Shepherd
Judge Kimberly W. Shumate
Kathy Vasquez
B. Scott West

Special Acknowledgments
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whose participation and assistance with the 2015 Kentucky Law Update programs have
been invaluable:
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KBA Diversity in the Profession Committee
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Section
KBA Military Law Committee
Kentucky Administrative Office of the Courts
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Kentucky Department of Public Advocacy
Kentucky Lawyers Assistance Program
Legislative Research Commission
Supreme Court of Kentucky
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Presentations are also made on a voluntary basis. To the over 150 individuals who
volunteer in this capacity, special gratitude is owed. Individuals contributing to this
program are contributing to the professional development of all members of the
Kentucky Bar Association. We wish to express our gratitude in advance to these
individuals.
A special thank you to all of the organizations, authors, presenters, moderators and
other program volunteers of the 2015 Kentucky Law Update will appear in the January
2016 issue of the Bench & Bar.

CLE and Ethics Credit
Attendance at all sessions qualifies attorneys for 14.25 credits of CLE, including up to
3.0 ethics credits. One credit is awarded for each sixty minutes of actual instruction as
noted on the agenda provided at the program site. The day-one presentations
"Professional Responsibility: Dealing with Ethical Challenges in Your Practice" and
"Ferguson, Race and the Law" are accredited for 1.0 ethics credit each. The day-two
breakout session "Language Access in the Courts: Practical and Ethical Considerations"
is accredited for 1.00 ethics credit.
The Kentucky Bar Association 2015 Kentucky Law Update is an accredited CLE activity
in numerous other jurisdictions. Credit categories and credit calculations vary from stateto-state. Please check with KBA staff at the registration desk for instructions regarding
out-of-state CLE credit reporting.
Kentucky Judges, don't forget you can claim CJE credit for attending this program.
REMEMBER It is very important that you complete the attendance form included in
your materials, sign it, and leave it at the KBA registration desk before you leave the
program. It is also important that you use your full name, your five-digit attorney I.D.
number, and write legibly to assure proper credit to your attorney record. Credits cannot
be applied without your KBA five-digit attorney I.D. number.

Evaluations
The 2015 Kentucky Law Update is your program and your input is valued and needed.
PLEASE take a few minutes to complete the evaluation questionnaire included in your
materials and return it to the KBA registration desk before you leave the program. We
appreciate your assistance in improving this service.
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PROGRAM SCHEDULE
This program has been approved in Kentucky for up to
14.25 CLE credits including up to 3.0 Ethics credits.

DAY ONE
TIME

UPDATES AND ETHICS

8:00 a.m. - 8:15 a.m.
8:15 a.m. - 9:00 a.m.
9:00 a.m. - 10:00 a.m.
10:00 a.m. - 10:15 a.m.
10:15 a.m. - 10:45 a.m.
10:45 a.m. - 11:45 a.m.

Registration & Welcome
KBA News and Updates
Kentucky Supreme Court Update
BREAK
Legislative Update
Professional Responsibility: Dealing with
Ethical Challenges in Your Practice
LUNCH (on your own)
Lunchtime CLE Opportunity:
eFiling Certification Training
Ferguson, Race and the Law
Kentucky Court of Appeals Update
BREAK
Programs Available to Assist Kentucky
Veterans
Federal Court Update
ADJOURN

11:45 a.m. - 1:00 p.m.
11:50 a.m. - 12:50 p.m.
1:00 p.m. - 2:00 p.m.
2:00 p.m. - 3:00 p.m.
3:00 p.m. - 3:15 p.m.
3:15 p.m. - 4:15 p.m.
4:15 p.m. - 5:15 p.m.
5:15 p.m.

CLE CREDITS
0.75 CLE Credits
1.00 CLE Credit
0.50 CLE Credits
1.00 Ethics Credit

1.00 CLE Credit
1.00 Ethics Credit
1.00 CLE Credit
1.00 CLE Credit
1.00 CLE Credit

Day One Total: 8.25 CLE Credits including 2.00 Ethics Credits

DAY TWO

MORNING SESSIONS

TIME

FAMILY LAW UPDATE

8:15 a.m. - 8:30 a.m.
8:30 a.m. - 9:30 a.m.
9:30 a.m. - 10:30 a.m.

Opening Remarks & Announcements
New Juvenile Justice Rules
Standards of Representation for Attorneys
Representing Children
BREAK
Notable Family Law Decisions 2013 to Present
LUNCH (on your own)

10:30 a.m. - 10:45 a.m.
10:45 a.m. - 11:45 a.m.
11:45 a.m. - 1:00 p.m.

CLE CREDITS
1.00 CLE Credit
1.00 CLE Credit

1.00 CLE Credit

Session Total: 3.00 CLE Credits

DAY TWO

MORNING SESSIONS (CONT'D)

TIME

TRENDING LEGAL ISSUES I

8:15 a.m. - 8:30 a.m.
8:30 a.m. - 9:30 a.m.

Opening Remarks & Announcements
Update on Environmental Liability in Real
Estate Transactions: Watch-Outs and Best
Practices for the General Practice Lawyer
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CLE CREDITS
1.00 CLE Credit

9:30 a.m. - 10:30 a.m.
10:30 a.m. - 10:45 a.m.
10:45 a.m. - 11:45 a.m.
11:45 a.m. - 1:00 p.m.

Criminal Law Update: A Look at the Past
Year’s Criminal Legislation and Case Law
BREAK
Advantages and Pitfalls of Social Media
LUNCH (on your own)

1.00 CLE Credit

1.00 CLE Credit

Session Total: 3.00 CLE Credits

DAY TWO

AFTERNOON SESSIONS

TIME

MONEY MATTERS

CLE CREDITS

1:00 p.m. - 2:00 p.m.

Still Crazy After All These Years: Wage &
Hour Update
Charities, Wills, and Trusts: Tips and Traps
BREAK
Tax Law 101: For the Non-Tax Lawyer
ADJOURN

1.00 CLE Credit

2:00 p.m. - 3:00 p.m.
3:00 p.m. - 3:15 p.m.
3:15 p.m. - 4:15 p.m.
4:15 p.m.

1.00 CLE Credit
1.00 CLE Credit

Session Total: 3.00 CLE Credits

DAY TWO

AFTERNOON SESSIONS

TIME

TRENDING LEGAL ISSUES II

CLE CREDITS

1:00 p.m. - 2:00 p.m.
2:00 p.m. - 3:00 p.m.

Elder Law Issues for Non-Elder Law Attorneys
Language Access in the Courts: Practical and
Ethical Considerations
BREAK
Paws on the Ground: A Guide to Companion
Animal Protections
ADJOURN

1.00 CLE Credit
1.00 Ethics Credit

3:00 p.m. - 3:15 p.m.
3:15 p.m. - 4:15 p.m.
4:15 p.m.

1.00 CLE Credit

Session Total: 3.00 CLE Credits including 1.00 Ethics Credit
Day Two Total: 6.00 CLE Credits including up to 1.00 Ethics Credit
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KBA NEWS AND UPDATES

I.

SCR 3.025: KENTUCKY BAR ASSOCIATION
"The mission and purpose of the association is to maintain a proper discipline of
the members of the bar in accordance with these rules and with the principles of
the legal profession as a public calling, to initiate and supervise, with the
approval of the court, appropriate means to insure a continuing high standard of
professional competence on the part of the members of the bar, and to bear a
substantial and continuing responsibility for promoting the efficiency and
improvement of the judicial system."
This rule of the Kentucky Supreme Court arises from its authority under the
Kentucky Constitution to govern the practice of law. Section 116 states: "The
Supreme Court shall have the power to prescribe rules governing its appellate
jurisdiction, rules for the appointment of commissioners and other court
personnel, and rules of practice and procedure for the Court of Justice. The
Supreme Court shall, by rule, govern admission to the bar and the discipline of
members of the bar." The KBA Board of Governors abides by the objectives set
forth in the Rules.
The programs of the Bar and its commissions and committees are used to
accomplish its goals and mission. The Board is also cognizant of its responsibility
to the lawyers of Kentucky as set forth in the requirements of the United States
Supreme Court in Keller v. State Bar of California, 496 U.S. 1 (1990) and its
progeny. The Board governs the KBA in a manner consistent with those
limitations. The guiding standard is whether the program or expenditure of the
KBA is necessarily or reasonably incurred for the purpose of regulating the legal
profession or improving the quality of the legal services available to the people of
the Commonwealth. The discipline and education functions of the Bar as
described below illustrate how the KBA accomplishes these goals.

II.

ATTORNEY DISCIPLINE AND CONSUMER ASSISTANCE
The Office of Bar Counsel (OBC) is the investigative arm of the disciplinary
process on behalf of the Kentucky Supreme Court. Over the last several years,
there have been significant changes in the discipline system that have been
supported by the Inquiry Commission, the KBA Board of Governors, and
approved or implemented by the Kentucky Supreme Court. These changes were
undertaken to increase the responsiveness to complainants; increase the speed
of resolution of many complaints; reduce backlog; increase help to lawyers who
demonstrate a lack of understanding of how the rules apply; and to increase
public confidence in regulation by the Supreme Court, the KBA and the Inquiry
Commission.
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Enhancements to the Discipline System:
A.

Establishment of a "diversion" central intake system for certain types of
bar complaints, providing informal warnings and referrals to resources for
education or assistance.
Amendments to the Supreme Court Rules created a "diversion"
alternative analogous to that available in some other states. This process
is under the Direction of the Inquiry Commission and creates a set of
more flexible options for resolution of what appear as "low level"
violations. The process incorporates the previously stand-alone Client
Assistance Program and includes informal "complaints" for review in the
diversion process. Key components of the diversion review are:
1.

Inclusion of sworn and unsworn complaints in a centralized intake
process with assignment of each matter stating a colorable
violation to an OBC attorney.

2.

Informal preliminary investigation through contact with the attorney
to determine if the matter has been addressed or requires some
follow up by the attorney. Such matters include return of client
files, refund or clarification of unearned fees and/or the lawyer
communicating with the client about a particular matter.

3.

The available option of processing the matter through the formal
process to the Inquiry Commission if more significant issues
appear or the matter cannot be adequately addressed informally.

B.

Providing the KBA Office of Bar Counsel the ability to investigate and try
to resolve or close minor issues between the public and a lawyer. This is
done under Inquiry Commission guidelines, but before the formal
complaint/response system that submits a bar complaint to the Inquiry
Commission.

C.

Last fiscal year, about 23 percent – almost one quarter of the complaints
– were processed through that informal resolution and diversion rule.

D.

Use of remedial education in ethics, in management or in a particular
area that the lawyer needs to learn to avoid future difficulties.

E.

Providing the Inquiry Commission with the ability to conditionally dismiss
bar complaints it reviews to try to correct the problem, rather than relying
solely on Private Admonitions or Charges.

F.

Use of the resources of the Kentucky Lawyer Assistance Program
(KYLAP) for disciplinary probation or referral in diversion. This is separate
from its confidential mission.

G.

Enhanced and more varied use of probation of suspensions with
conditions to help the lawyer overcome the issues that caused the
disciplinary issue and thus help future clients.
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H.

Amendment to the fee arbitration and legal negligence arbitration rules to
streamline that process for use, not only in voluntary cases, but as a
condition of discipline or diversion. Referral is available for resolution of
issues arising in complaints, and for other members of the Bar.

I.

The creation and use of a remedial ethics program for lawyers who could
benefit from additional training on ethics issues that commonly arise. The
Ethics Professionalism and Enhancement Program (EPEP) was initially
developed and implemented, in part, through a grant from the Bar
Foundation. EPEP is now funded by the fees of attendees. A total of 223
lawyers have completed the course. Completion of EPEP results in the
dismissal of the diverted complaint. The Supreme Court often refers
lawyers to EPEP as part of discipline. This program focuses on the Rules
of Professional Conduct.

J.

Providing earlier information to the public about the pendency of
disciplinary proceedings in serious cases related to temporary
suspension, criminal charges, reciprocal discipline from other states, or
adjudication of misconduct in civil cases. This was made possible by
amendments to SCR 3.150 in early 2008.

K.

Complaints which result in a charge of misconduct referred to the Inquiry
Commission for review after written response now average eight months
to be processed through the investigation stage. In addition there are
often complaints opened which are held in abeyance due to pending
criminal charges, which implicate the right of the Respondent under the
Fifth Amendment. They can also be held in abeyance due to pending civil
litigation on the same matter, which may result in findings relevant to or
conclusive in the discipline case. In the event a charge is issued, of
course, due process rights and the requirements of litigation and appeal
result in substantially longer time periods to complete the case.

L.

The median time for a charge to reach the Court after issuance to
submission is twelve months. However, consistent averages indicate less
than 1 percent of all licensed Kentucky lawyers have a charge lodged
against them in a given year.

M.

Amending the Rules of Professional Conduct, which the Court completed
in July 2009, to be more in conformity with other states based in large
part on the ABA Ethics 2000 Model Rules.

N.

Reference to the ABA Model Standards of Discipline as another source to
assist the Board and the Court in consistency of imposing discipline.

O.

Use of "consensual" discipline, which is an agreed resolution where the
lawyer and the KBA come to an agreement for appropriate discipline on a
charge, and ask the Court to approve it. This assists respondents and
former clients in getting the case resolved without hearings, appeals, and
generally with less expense. Approximately 48 percent of the charges
were resolved in this manner in Fiscal Year 2012-2013.

1-3

P.

III.

Enhancing the ability of complainants to learn about and obtain
applications to the Clients' Security Fund (CSF), and reorganizing its
procedures to assist victims of theft by their lawyer to recoup losses.

CLIENTS' SECURITY FUND
The Clients' Security Fund (CSF) is "a special fund for the purpose of providing
indemnification to clients who may suffer pecuniary loss by reason of fraudulent
or dishonest acts on the part of a member of the Kentucky Bar Association." SCR
3.820. A percentage of the annual KBA dues supports the Fund: ($7 per active
members and $6 for judges.) The OBC is the processing agent for the Fund.
Claims submitted to the Fund are adjudicated by five Trustees. These Trustees
consist of lawyer and non-lawyer members, and are appointed by the Board of
Governors.
The Trustees typically meet twice a year to consider claims but must first decide
whether a claim meets jurisdictional requirements. Where jurisdiction is
accepted, those claims are normally placed in abeyance pending the results of
any concurrent disciplinary proceedings. Upon the conclusion of the disciplinary
case, the Trustees will render a final decision. As a condition of reimbursement,
the claimant must subrogate his or her claims against the lawyer to the Fund.
The lawyer is liable to the Fund for restitution. The CSF has awarded a little over
1.4 million dollars in the last nine (9) fiscal years.

IV.

ATTORNEY ADVERTISING
The OBC also works to support the Attorneys' Advertising Commission (AAC).
The AAC consists of nine volunteer lawyers. SCR 3.130-7.03(4) requires the
Commission be provided with sufficient administrative assistance from time to
time as may be required. The Director and the Board of Governors have
delegated this function to the OBC.
The Supreme Court Rules require that all advertisements of legal services
directed to residents of Kentucky or which originate in Kentucky be submitted for
review. Advertisements include billboards, brochures, print, radio, television,
websites, and yellow pages, among others. Generally, all advertisements must
be submitted simultaneous to their publication. There is also an Advisory Opinion
option for submission which gives lawyers information about their
advertisement's compliance with the rules before it is published. The Commission
is not required to review all advertisements that are submitted for review; rather,
a certain number are selected for review each month.
The Commission meets in three panels of three members to review
advertisements selected for review that were submitted in the prior month. A
single virtual panel meeting is held monthly to review print, radio, television and
website advertisements. If needed, a second meeting or email review is held to
complete the review of advertisements or to meet advisory opinion request
deadlines.
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The number of advertisements submitted to the Commission increased
significantly through the years, but has remained steady over the last three years
as the following table indicates:
KBA Fiscal Year
1998-1999
1999-2000
2000-2001
2001-2002
2002-2003
2003-2004
2004-2005
2005-2006
2006-2007
2007-2008
2008-2009
2009-2010
2010-2011
2011-2012
2012-2013
2013-2014
2014-2015

Ads submitted to the Commission
395
376
320
523
787
746
884
987
1,174
1,344
1,507
1,514
1,720
1,689
1,637
1,646
1,418

The AAC, with the staff support of the OBC, assists lawyers by advising them if
their advertisement complies with the Rules of Professional Conduct, SCR
3.130(7.01-7.50). The Commission strives to protect the public within the
confines of the constraints imposed on it by the U.S. Supreme Court's
interpretation of the First Amendment right of free speech, as applied to
commercial speech. It pays particular attention to review of advertisements that
may be false, misleading or deceptive.
V.

CONTINUING LEGAL EDUCATION AT THE KBA: ADVANCING THE
PROFESSION THROUGH EDUCATION
A.

Introduction
The mission of the CLE Commission is set by Supreme Court Rule: "To
initiate and supervise, with the approval of the Court, appropriate means
to insure a continuing high standard of professional competence on the
part of the members of the Bar." CLE efforts reflect this mission through
commitment to the maintenance and improvement of each member's
legal competency and professional values, and commitment to a lifetime
of learning, reinforcement of professional values and skills development
through CLE. These commitments are implemented through a comprehensive program of CLE regulatory activities, programming activities
and special projects aimed at reaching all Kentucky lawyers.
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B.

Kentucky Law Update
The Kentucky Bar Association spends well over $200,000 annually to
bring you a comprehensive survey of the changes in law and rules
Kentucky practitioners need to be aware of for their daily practice. The
Kentucky Law Update programs are offered at nine different locations
across the state. This is the only mandatory state bar association in the
country that offers a service whereby a member can attend a program,
paid for as a member service through attorney dues with no additional
registration fee, and earn the entire annual CLE requirement close to
home. Not only does this program series provide the ethics credits and
important updates needed, it offers special programming options to allow
members to focus on certain areas of practice that are of particular
interest to them. This program depends on your dues dollars as well as
thousands of volunteer hours.

C.

New Lawyer Program
For more than a decade, the KBA has provided the New Lawyer
Program, a mandatory two-day program for all new KBA members that
must be completed within the first year of practice (SCR 3.640). This
program was specifically designed to assist in the transition from
academia to reality by focusing on practical tips and professional values
for our newest members. The program is led by a volunteer faculty of
leaders in the Kentucky legal profession. The program is offered twice
annually, in January and in June in conjunction with our Annual
Convention.

D.

Online CLE Opportunities
The KBA CLE Commission has also taken advantage of national
partnering opportunities with InReach, through which we now offer an
extensive and ever-expanding online program catalog. This is an
invaluable service, not only because of the convenience it offers, but also
due to the very broad spectrum of timely and top quality CLE offerings
made available to KBA members. Through online CLE, last-minute compliance becomes not only easier, but more meaningful to our members.

E.

Teleseminars
Utilizing the telephone for live national CLE seminars is another service
that the KBA continues to provide. Through yet another resourceprotecting partnership with WebCredenza of Denver, Colorado, the KBA
offered over 175 teleseminars during the 2012-13 educational year. Keep
an eye on your email and e-News for details on all teleseminar offerings
or check them out at http://ky.webcredenza.com/. Registration for
teleseminars is available online at the KBA website. Materials for the
seminars are emailed once registration is completed and can be printed
from or viewed on your own computer. Re-broadcasts of selected
teleseminars are available as live or technological programs as well. It
doesn't get any easier than that!
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F.

Conclusion
The highest goal of the CLE Commission is to provide a useful and
efficient service to members of the KBA; to truly have lawyers think of
CLE as a close and valued partner for maintaining and improving their
practice and their professionalism. This is undertaken by the programs
above as well as through improved management and production efforts in
the CLE office and through the CLE section of the KBA website. Recent
website changes have included improvements to make CLE transcripts,
information and programs more accessible. New additions to the CLE
section of the KBA website take place frequently, so bookmark the site
and make us your partner in practice so we can serve you better. Don't
forget to send us ideas on how we can continue to improve service to all
members.

VI.

DIVERSITY IN THE PROFESSION
The Kentucky Bar Association continues its efforts to create a more diversified
legal profession for the Commonwealth. In 2013, the KBA created a Diversity and
Inclusion Initiative designed to support the ongoing work of the KBA's Committee
on Diversity. In 2014, the KBA supported a move in the General Assembly to
allocate funds for scholarships at Kentucky's three law schools for students from
underrepresented populations. The General Assembly approved the proposal
and those funds are included in the budget for the biennium. In April 2015, the
KBA co-sponsored a Diversity and Inclusion Summit. The Louisville Bar
Association and the Louis D. Brandeis School of Law served as co-sponsors for
the Summit. The KBA seeks to support all of its members regardless of where
they live and work and regardless of their gender, race, religion, national origin,
or sexual orientation.
Additionally, the Nathaniel R. Harper Award is presented each year to recognize
those individuals or entities who have demonstrated a commitment to diversifying
the Kentucky bar by promoting full and equal participation in the legal profession
through the encouragement and inclusion of women, minorities, persons with
disabilities, people of all sexual orientations and/or other under-represented
groups. The award was created by the Young Lawyers Division of the Kentucky
Bar Association (YLD) and is presented at the KBA's Membership Luncheon
during the Annual Convention. The award is named for the first African-American
judge in Kentucky, who created the Harper Law School in his Louisville law office
at a time when African-Americans were prohibited from attending Kentucky's law
schools. The YLD named the award for Harper in recognition of his efforts to
create opportunities for others.
Created by the YLD in June 2010, the "Why Choose Law: Diversity Matters"
program encourages young people from diverse backgrounds to become lawyers
and practice in Kentucky. The program identifies high school students from each
Supreme Court District to participate in the day-long program focused on the
varying functions of the state and federal court systems. The students also
participate as a jury in a mock trial demonstration; eat lunch with the KBA's Board
of Governors and other attorneys; tour large and small law firms; and hear a
panel of practitioners discuss what it is like to practice law. The "Why Choose
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Law: Diversity Matters" program was created to promote interest among students
who belong to groups typically underrepresented in law school classes, including
racial and ethnic minorities and those with varied religious, socio-economic, and
sexual orientation backgrounds.
VII.

THE KENTUCKY LAWYER ASSISTANCE PROGRAM
The Kentucky Lawyer Assistance Program (KYLAP) is a program of the
Kentucky Bar Association that offers help to the Kentucky legal community
troubled by alcohol and drug abuse problems, compulsive gambling, other types
of addictive disorders, stress, depression, and similar conditions which may
impair these individuals' ability to practice law in a competent and professional
manner.
Referrals to KYLAP may be in one of four ways: self, third-party, agency (such as
Office of Bar Counsel (OBC) and Office of Bar Admissions (OBA)), and from the
Supreme Court of Kentucky.
Because of the sensitive nature of addiction and psychological problems, lawyers
are often reluctant to seek assistance or approach a fellow lawyer who is
experiencing these problems. Recognizing this concern, and in order to foster
early and totally confidential contact with KYLAP, Supreme Court Rule 3.990
guarantees strict confidentiality in all self and third-party referrals. Self and thirdparty referrals are solely designed to assist individuals who are experiencing
problems with any mental, psychological or emotional condition including
chemical dependency or addiction that impairs, or may foreseeably impair, their
ability to practice law. Due mainly to the strict confidentiality requirements,
KYLAP is allowed great flexibility and discretion in the handling of these cases.
Confidentiality does not apply to agency and Court referrals wherein KYLAP may
be requested to interview the lawyer involved and give its assessment of the
problem to the agency and/or monitor the lawyer's participation in KYLAP which
usually includes a Supervision Agreement. These agency and Court referrals are
designed mainly for the protection of the public and to maintain the integrity of
the profession and therefore are strictly monitored by KYLAP.
A summary of KYLAP files from 2013 indicates a total number of 839 referrals
received in the following manner: 439 third party referrals; 320 self-referrals; 20
Office of Bar Counsel/Supreme Court of Kentucky referrals; and 60 Office of Bar
Admissions referrals.
KYLAP is fortunate to have more than 100 volunteer lawyers across the state
who, when contacted, will go to any lengths to assist and carry the message of
recovery to those suffering from impairment. These volunteers are the backbone
of KYLAP.
Kentucky Lawyer Assistance Program
KBA Main Number (502) 564-3795
KYLAP Director Cell (502) 724-5904
P.O. Box 1437
Frankfort, KY 40602
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VIII.

THE KBA WEBSITE: AN IMPORTANT TOOL FOR YOUR KENTUCKY
PRACTICE
If you haven't checked out the KBA website recently, you are ignoring one of the
most important tools you have access to for your Kentucky practice. While the
website has grown and changed over the past few years as greater resources
became available to the KBA for upgrades and improvements, many members
have still not recognized the rich resources available to them at their fingertips
through http://www.kybar.org. Here's a tip: Take some time to review its many
offerings and then BOOKMARK the site. If you do, you will have the answer to
many of your daily questions at your fingertips.
Not only does the site include invaluable information about KBA programs and
who to contact for assistance, it includes numerous forms needed for requesting
information from, or reporting information to, the KBA. You can also find other
KBA members through the "Lawyer Locator" service under the "Resources" tab.
You can find a link to the Supreme Court Rules, Civil Rules, Criminal Rules,
Rules of Evidence, Ethics Opinions and more on the site. Great reference links
will take you to state and federal court sites, the Attorney General's Office, the
Legislature and all their activities, administrative regulations and more!

IX.

CASEMAKER
The KBA website is also a conduit to Casemaker, one of the fastest growing
online legal research services available today. This outstanding research tool is
offered to all KBA members through the website free of charge. Casemaker
includes both state and federal research libraries.
The federal search library contains:
•
•
•
•
•
•
•

United States Supreme, Circuit,
opinions
Federal Court Rules
United States Code
Code of Federal Regulations
USC Bankruptcy Reform Act
Constitution
Internal Revenue Service

The Kentucky search library contains:
•
•
•
•
•
•
•
•
•

Administrative Regulations
Attorney General Opinions
Case Law
Constitution
Court Rules
Federal Court Rules
Session Laws
Statutes
Workers' Compensation Decisions

1-9

District

and

Bankruptcy

Court

All state search libraries are now available and contain at minimum:
•
•
•

State Case Law
State Constitution
State Statutes

Depending on the individual state's agreement with Casemaker, many state
libraries include: local federal rules, reports, links to court forms, jury instructions,
"unreported" opinions, bankruptcy decisions, ethics opinions, workers' compensation opinions, environmental decisions, Attorney General Opinions, court rules,
and other legal information as specified by the individual bar's requests.
In the spring of 2010, Casemaker launched version 2.2 with several
enhancements and optional services. Casemaker 2.2 featured many advanced,
high-definition search tools, including CASEcheck, a citation tool for use in the
future treatment of a case, a vast federal library, access to all state libraries
(including the District of Columbia), multistate search, and State and
Administrative Codes, all in an aggregated search. In addition, Casemaker 2.2
unveiled CASEknowledge, which links your case law searches to appropriate
state and ABA publications, as well as law journals. CASEknowledge also
includes CaseLink that links online case citations within the publications and
journals back to primary case law within Casemaker.
For those just getting started or interested in the latest updates, Casemaker
offers both recorded and live webinar training. It also offers recorded videos in
various formats for your convenience.
Casemaker has been further enhanced to include features a Google-like search,
and the ability to save search history, make notes, and create file folders. All of
this is available to KBA members at no cost.
X.

LEGISLATIVE OUTREACH PROGRAM
The Kentucky Bar Association for the last two years has worked closely with the
Chief Justice and the judiciary in mobilizing attorneys, judges and circuit court
clerks in encouraging the legislature to more adequately fund the judiciary. The
Association will remain available to assist the judiciary in this project.

XI.

COMMUNICATIONS
The Bench & Bar magazine, the official publication of the Kentucky Bar
Association, is published to provide members of the KBA with information that
will increase their knowledge of the law, improve the practice of law, and, in a
format that both edifies and entertains the reader, keeps the Bar informed on
current issues and events within the legal profession. It is a bi-monthly
publication, published in January, March, May, July, September and November.
Within the Bench & Bar is a section called The Kentucky Bar News. Its purpose
is to update members on committee and section events, local bar association
events, news from Kentucky law schools, KBA sponsored CLE seminars and
events, and features of potential interest to KBA members.
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Additionally, the KBA distributes the monthly KBA e-News by email to provide
members with up-to-date bulletins between regular publications of the Bench &
Bar magazine.
You can also access timely information and photos by becoming a "fan" of the
KBA's Facebook page.
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PUBLISHED OPINIONS KENTUCKY SUPREME COURT*
AUGUST 2014-JUNE 2015

I.

AUGUST 2014
A.

Constitutional Law
Louisville/Jefferson County Metro Government v. O'Shea's-Baxter, LLC,
438 S.W.3d 379 (Ky. 2014)
Opinion of the Court by Justice Scott. All sitting; all concur. O'Shea'sBaxter, LLC, d/b/a Flanagan's Ale House (Flanagan's) challenged an
order of the Alcoholic Beverage Control Board upholding the
Louisville/Jefferson County Government's denial of Flanagan's application
for a retail drink license. The issues involved concerned KRS 241.075,
which prohibits the issuance of a retail drink license to an applicant
located in a "combination business and residential area" of a city of the
first class or consolidated local government if another "similar
establishment" is located within 700 feet of the applicant. Flanagan's
challenged the constitutionality of KRS 241.075 on the grounds that it (1)
constitutes local and special legislation in violation of Sections 59 and 60
of the Kentucky Constitution; (2) exercises arbitrary power and fails to
provide for equal protection under the law in contravention of Section 2 of
the Kentucky Constitution; and (3) unconstitutionally delegates zoning
powers vested in local governments to the state. The Court of Appeals
ruled that the statute was unconstitutional local and special legislation in
violation of Sections 59 and 60 of the Kentucky Constitution. The
Supreme Court affirmed the Court of Appeals, reversing the judgment of
the Franklin Circuit Court and remanding with instructions for the circuit
court to enter summary judgment in favor of Flanagan's.

B.

Criminal Law
1.

Mills v. Department of Corrections Offender Information Services,
438 S.W.3d 328 (Ky. 2014).
Opinion of the Court by Chief Justice Minton. All sitting; all concur.
Terry Mills was convicted of manufacturing methamphetamine
while in possession of a firearm and being a first-degree persistent
felony offender. Mills was subsequently categorized as a violent
offender by the Department of Corrections, impacting his parole
eligibility. As a matter of right, Mills appealed to the Court arguing
the Department was erroneous in its violent-offender-classification

*
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because he was not convicted of a Class A felony or a dangerous
Class B felony. In Mills' estimation, the General Assembly never
intended nonviolent drug criminals to be violent offenders and
KRS 218A.992 only enhanced the punishment, not the actual
conviction.
The Court acknowledged Mills' argument was plausible given the
strange wording of KRS 218A.992, but, upon closer inspection, its
shaky foundation revealed itself. Applying identical logic from
Jackson v. Com., 363 S.W.3d 11 (Ky. 2012), a juvenile case
dealing with KRS 218A.992's firearm enhancement, the Court
noted that Mills' argument would result in jurisdictional chaos.
KRS 218A.992 must operate to enhance the actual offense, rather
than just the conviction. Otherwise misdemeanors enhanced to
felonies would be in district court, which has no jurisdiction to
make final disposition of felonies. "In sum, KRS 218A.992 cannot
be read as Mills argues because it would result in an evisceration
– or, at the very least, blending beyond recognition – of the
statutory jurisdictional demarcations between general-jurisdiction
circuit courts and limited-jurisdiction district courts." The Court
concluded Mills was properly classified as a violent offender
because KRS 218A.992 enhanced his Class B felony –
manufacturing methamphetamine, first offense – into a Class A
felony and KRS 439.3401 dictates Class A felons are violent
offenders.
2.

St. Clair v. Com., 451 S.W.3d 597 (Ky. 2014).
Opinion of the Court by Justice Noble. All sitting; all concur.
Cunningham, J., also concurs by separate opinion. Michael St.
Clair was previously convicted of capital murder and sentenced to
death, but his death sentence was reversed and the case was
remanded for retrial of the penalty phase. See St. Clair v. Com.,
140 S.W.3d 510, 524-25 (Ky. 2004). On remand, St. Clair was
again sentenced to death. He again appealed as a matter-of-right,
alleging numerous errors related both to his underlying conviction
and the re-sentencing. The Supreme Court affirmed his
convictions and sentence.
Three of St. Clair's claims were aimed at the underlying murder
conviction. He claimed that a new guilt phase was required
because of (1) changes in this Court's interpretation of KRE
404(b); (2) an impermissibly suggestive identification affecting his
due-process rights; and (3) new forensic evidence about
comparative bullet lead analysis (CBLA). In again affirming the
murder conviction, the Court concluded that (1) the law-of-thecase doctrine barred the KRE 404(b) challenge; (2) the challenge
to the identification was procedurally barred because it could have
been raised in the first appeal; and (3) although the CBLA
evidence would not be admissible in a trial held today, the
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revelations about CBLA evidence did not justify a new trial in light
of the evidence of St. Clair's guilt.
The remaining claims of error related to the resentencing. Most of
these claims had been addressed by the Court before and thus
were not novel. Two of the claims, however, were novel and
merited discussion. Specifically, St. Clair alleged that the jury's
statutory compensation, being less than minimum wage, violated
his rights to due process and a fair and impartial jury, and that the
trial court improperly allowed the sentencing jury to hear victimimpact evidence about a victim of another murder that was not the
subject of this trial. In rejecting the juror compensation argument,
the Court held that jurors are not entitled to receive the statutory
minimum wage during jury service. There is no employeremployee relationship between the state and jurors carrying out
their civic duty. The Court noted that its holding was in accord with
other state and federal courts that had considered the issue.
With respect to the victim-impact evidence issue, the Court agreed
that the victim-impact statute, KRS 532.055(2)(a)(7), did not
permit testimony from a victim of other than "the crime" being
tried; it was therefore erroneous to permit testimony from the
widow of the victim of a separate and unrelated murder committed
by St. Clair. The Court, however, determined that this error was
harmless after clarifying that Brown v. Sanders, 546 U.S. 212
(2006), did not bar application of the harmless-error rule when a
reviewing court determines a capital sentencing jury has heard
improper victim-impact testimony. In light of the large quantity and
nature of the other evidence presented against St. Clair and the
nature and short duration of the improper testimony, the Court
was convinced beyond a reasonable doubt that the improper
victim-impact testimony did not contribute to the jury's deathpenalty verdict.
3.

Henderson v. Com., 438 S.W.3d 335 (Ky. 2014).
Opinion of the Court by Chief Justice Minton. All sitting.
Abramson, Cunningham, Keller, Scott, and Venters, JJ., concur.
Noble, J., dissents. Eric Henderson was convicted of possession
of a handgun by a convicted felon and various other charges.
Upon conviction, Henderson entered a conditional guilty plea and
was sentenced to twelve years' imprisonment. Henderson's
conviction centered on a social encounter with an erstwhile friend
and some other acquaintances and his theory at trial was,
essentially, that he was framed by these individuals. During trial,
while on the stand, Henderson sought to testify regarding a
previous similar encounter with his friend as well as hearsay
evidence indicating the friend had said he would turn Henderson
in to the police. Upon the Commonwealth's objection, the trial
court refused to allow either piece of testimony. On appeal,
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Henderson argued the testimony was relevant to prove his theory
of defense.
The Court of Appeals found Henderson did not put forth a
sufficient offer of proof under KRE 103(a)(2), and, therefore, held
both issues improper for appellate review. The Court affirmed the
Court of Appeals, holding that while KRE 103(a)(2) does not
require avowal-like specificity, it does require a meaningful
description of the content of the excluded testimony, i.e., an
indication of the facts sought to be elicited or the specific facts the
witness would establish. The Court noted an offer of proof must
contain some modicum of proof. Instead, Henderson's counsel
made vague references to the general theory of defense but did
not highlight what Henderson would actually say if given the
chance to testify about the previous encounter. General
statements might be sufficient, if, as in Weaver v. Com., 298
S.W.3d 851 (Ky. 2009), the trial court already has the content of
the testimony to review. The insufficiency of Henderson's offer of
proof left the Court with an inadequate record to determine
properly the impact of any trial court error on the adequacy of
Henderson's trial. Finally, the Court held, to the extent it was
erroneous, the trial court's exclusion of Henderson's proposed
hearsay testimony was harmless.
4.

Boyd v. Com., 439 S.W.3d 126 (Ky. 2014).
Opinion of the Court by Justice Keller. All sitting; all concur. Boyd
was convicted of assault, burglary, and being a PFO in the first
degree. During voir dire, a potential juror stated that, if someone
killed five of six people, that person should be killed and the
Commonwealth should return to hanging murderers. After that
statement, Boyd moved to excuse the entire venire. The trial court
denied that motion but did remove the juror for cause and
admonished the remaining venire members. The Court held that
the trial court did not abuse its discretion and the admonishment
served to cure any prejudice the juror's comments may have
caused.
During trial, the Commonwealth produced surveillance video from
the victim's house. When the Commonwealth played the video for
the jury, both the victim and a witness narrated. The Court
reiterated that such narration is acceptable so long as the
witnesses do not offer interpretations or opinions about what is on
the video, or, as in this case, narrate events the witnesses did not
personally observe. Permitting the witnesses in this case to testify
about events they did not personally observe was, however, not
palpable error. Furthermore, permitting a witness to make an
identification from a surveillance video was not error.
Boyd had been charged with two prior felonies, and he received
concurrent sentences from two different circuit courts. Shortly after
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receiving the concurrent sentences, Boyd received shock
probation. Boyd then committed a third felony, and the court
revoked his shock probation. Boyd argued that the two felonies
for which he received the concurrent sentences did count for PFO
purposes because the time he served before being shock
probated was served in the county jail. According to Boyd, to
count as a felony for PFO purposes, there must be a period of
"imprisonment" which necessitates serving time in a state
correctional facility or "prison." The Court held that incarceration is
imprisonment for PFO purposes whether it takes place in a county
jail or a state run facility. The Court agreed with Boyd that the
concurrent sentences could only count as one felony. However,
because he committed the third prior felony while out on shock
probation, that crime counted as a separate felony; therefore, he
had a total of two prior felonies, with the current felony being his
third. That was sufficient to qualify Boyd for a PFO I conviction.
5.

Gaines v. Com., 439 S.W.3d 160 (Ky. 2014).
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.;
Abramson, Cunningham, Keller, and Noble, JJ., concur. Scott, J.,
concurs in result only. Criminal, Enhanced Parole Eligibility for
Violent Offenders, and exceptions for Defendants who were
Victims of Domestic Violence. Defendant was convicted of the
murder of her husband, abuse of a corpse, and tampering with
physical evidence. Upon review the Court held (1) Defendant did
not qualify for the victim-of-domestic-violence exception to the
enhanced parole eligibility requirement established for violent
offenders by KRS 439.3401 because the acts of domestic
violence committed against Defendant by her husband did not
occur "with regard to" Defendant's act of killing her husband. To
satisfy the "with regard to" element of the statute, there must be
some connection or relationship beyond a mere temporal
proximity between the domestic abuse and the murder. (2) Neither
the use-of-a-firearm enhancement provision contained in KRS
533.060 nor its victim-of-domestic-violence exception applies in
cases of murder because murder is classified by statue as a
"Capital Offense," and KRS 533.060 by its plain language applies
only if the Defendant is convicted of a Class A, Class B, or Class
C felony. Regardless of whether the death penalty is involved,
murder is a Capital Offense, not a Class A felony.

6.

Wilson v. Com., 438 S.W.3d 345 (Ky. 2014).
Opinion of the Court by Justice Abramson. All sitting; all concur.
Joseph Wilson appealed as a matter of right from a judgment of
the Jessamine Circuit Court sentencing him to a twenty-five year
prison term for first-degree burglary, three counts of theft by
unlawful taking of a firearm (principal or accomplice), and one
count of theft by unlawful taking, value $500.000 or more, principal
or accomplice. The Supreme Court concluded that the trial court
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abused its discretion by admitting narrative portions of domestic
violence petitions that had been filed against Wilson by a former
girlfriend who testified at his trial. The Court held the prejudicial
effect of that evidence was significant and outweighed its limited
probative value. The Court also concluded that Wilson's three
separate convictions of theft by unlawful taking of a firearm
violated his Double Jeopardy rights because the three handguns
were taken in a single transaction, constituting a single theft.
Finally, the Court held that Wilson was not "armed with a deadly
weapon" when he took possession of a locked steel box
containing handguns because there was no evidence that the
firearms were readily accessible.
C.

Ethics
U.S., ex rel. U.S. Attorneys, ex rel. Eastern, Western Districts of Kentucky
v. Kentucky Bar Ass'n, 439 S.W.3d 136 (Ky. 2014)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. In
November 2012, the Kentucky Bar Ass'n formally adopted Ethics Opinion
E-435, proclaiming the use of ineffective-assistance-of-counsel (IAC)
waivers in plea agreements violate Kentucky's Rules of Professional
Conduct. The U.S. Attorneys for both the Eastern and Western Districts of
Kentucky petitioned the Court for review of E-435 shortly after its
publication in March 2013. The U.S. argued the opinion violated the
Supremacy Clause of the U.S. Constitution and was an inaccurate
interpretation of Kentucky's ethical rules. 28 U.S.C. §530B mandates
federal attorneys comply with state ethical rules. But the U.S. argued the
U.S. Attorney General's regulation saying §530B should not be construed
to alter federal substantive, procedural, or evidentiary law acted as a
barrier to E-435's application.
Initially, the Court rejected the U.S.' notion that E-435 operated
contradictory to federal law and, therefore, violated the Supremacy
Clause. The Court acknowledged overwhelming Circuit Courts of Appeal
precedent permitting defendants to engage in such waivers, but clearly
stated that precedent is not binding on state courts, which have
concurrent jurisdiction to interpret federal law. Furthermore, the Court
noted that federal precedent would be persuasive if the Court was tasked
with deciding, on its merits, whether a defendant could waive an IAC
claim; but, the obligations of attorneys is the focus. E-435, according to
the Court, is simply an ethical rule and does not seek to alter federal
substantive, procedural, or evidentiary law. Likewise, the Court rejected
the U.S.' Supremacy Clause argument because there is simply no federal
law mandating either the plea terms defense counsel must raise of his or
her own accord or the terms a prosecutor must offer. Indeed, the Court
pointed out that there is no constitutional right to a plea agreement, all
terms aside.
Turning to the merits of E-435, the Court held it was a proper
interpretation of Kentucky's ethical rules because the use of IAC waivers
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in plea agreements resulted in an unwaivable personal conflict of interest
for defense counsel under SCR 3.130-1.7 and indirectly limits defense
counsel's malpractice liability under SCR 3.130-1.8(h).
For the
prosecution, the use of IAC waivers, in violation of SCR 3.130-8.4(a),
serves as an inducement for a fellow attorney – defense counsel – to
violate or attempt to violate Kentucky's ethical rules. Finally, the Court
held a prosecutor's use of IAC waivers does not align with the special
expectation that a prosecutor will ensure the defendant is accorded
procedural justice. As a result, IAC waivers in plea agreements violate
the spirit of SCR 3.130-3.8 and the prosecution's role as a minister of
justice.
D.

Family Law
Rumpel v. Rumpel, 438 S.W.3d 354 (Ky. 2014)
Opinion of the Court by Justice Abramson. All sitting; all concur. In a
divorce action, the trial court awarded attorney's fees to wife pursuant to
CR 37.03 as a sanction for husband's purported failure to admit an
undisputable fact, and increased the marital property valuation pursuant
to wife's CR 59.05 motion to reconsider. Husband challenged both rulings
on appeal, and the Court of Appeals affirmed. The Supreme Court,
reversing the decision to increase the value of the marital property, held
that wife could and should have introduced "new" valuation evidence at
trial, and that CR 59.05 was not available as belated means to do so.
Vacating the award of attorney's fees, the Court held that husband had
valid reason to deny the fact he was asked to admit for the purposes of
CR 37.03, so a sanction was not appropriate, but the Court remanded for
consideration of a fee award pursuant to KRS 403.220.

E.

Immunity
Gaither v. Justice & Public Safety Cabinet, 447 S.W.3d 628 (Ky. 2014)
Opinion of the Court by Justice Venters. Minton, C.J.; Abramson,
Cunningham, Noble, and Scott, JJ., concur. Keller, J., not sitting.
Sovereign and Governmental Immunity; Board of Claims. Action filed in
the Kentucky Board of Claims for damages arising from death of a
confidential informant allegedly caused by the negligence of state police
officers overseeing an investigation of drug trafficking. Held: 1) Kentucky
Board of Claims under KRS 44.073(2) had jurisdiction over claim that
decedent's death was caused by state police officers' negligent
performance of ministerial duties within the course and scope of their
employment; 2) As opposed to a "discretionary" duty or act, which
necessarily requires the exercise of reason and judgment in determining
how or whether the act shall be done or the course pursued, an official
duty is "ministerial" when its performance is absolute, certain, and
imperative, involving merely execution of a specific act; 3) a ministerial
duty may arise from the obligation to comply with a common law duty, as
well from the obligation to comply with the directives of an applicable
statute or administrative regulation; 4) the evidence clearly supported the
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Board's finding that a "known rule" within the law enforcement profession
was that a confidential informant must not be used in an undercover
operation after his identity has been compromised; compliance with that
rule was absolute, certain, and imperative, and thus was a "ministerial"
act; 5) notwithstanding the test applied in Fryman v. Harrison, 896 S.W.2d
908 (Ky. 1995), police officers overseeing the work of a confidential
informant had a "special relationship" with the informant, and thus had a
duty to exercise ordinary care, including compliance with police standards
for use of a confidential informant; 6) experienced prosecutors and judges
were properly qualified as expert witnesses under KRE 703 to testify as to
appropriate police standards in the use of confidential informants; 7)
retaliation against a confidential informant by the subject of his
investigative work was a known risk and foreseeable consequence of
using the informant after his identity had been exposed, and therefore the
criminal act of murder could not be a superseding cause of the
informant's death, relieving the police from liability for their own
negligence in causing the informant's death; and 8) KRS 44.070(5), which
limits the amount that may be awarded by the Board of Claims, speaks to
the time that the award is made, not the time that the claim accrued.
F.

Medical Malpractice
Tibbs v. Bunnell, 448 S.W.3d 796 (Ky. 2014)
Opinion of the Court by Justice Scott. Cunningham and Venters, JJ.,
concur. Noble, J., concurs in result only. Abramson, J., dissents by
separate opinion in which Minton, C.J., joins. Keller, J., not sitting.
Appellants, Phillip Tibbs, M.D., Joel E. Norman, M.D., and Barrett W.
Brown, M.D., petitioned the Court of Appeals for a writ of prohibition
directing the Fayette County Circuit Court to prohibit the production of an
"incident" or "event" report created after the death of patient Luvetta Goff,
arguing that the report fell within the federal privilege created by the
Patient Safety and Quality Improvement Act of 2005, 42 U.S.C.A. §299b21 et. seq. The Court of Appeals granted the Appellants' writ, but
Appellants appealed to the Supreme Court as a matter of right, arguing
that the Court of Appeals erroneously limited the protective scope of the
privilege. The sole issue on appeal before the Supreme Court was a
question of first impression regarding the proper scope of the privilege
established by the Act. While upholding the issuance of the writ, the
Supreme Court reversed the Court of Appeals as to proper scope of the
Act, and clarified the scope of the Act's privilege to be applied on remand.

G.

Negligence
Caniff v. CSX Transp., Inc., 438 S.W.3d 368 (Ky. 2014)
Opinion of the Court by Justice Scott. Cunningham, Keller, Noble, and
Venters, JJ., concur. Minton, C.J., dissents by separate opinion in which
Abramson, J., joins. Appellant, Jeffrey T. Caniff, sought discretionary
review by the Supreme Court of the Court of Appeals' opinion which
affirmed the trial court's order granting Appellee's, CSX Transportation,
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Inc., motion for summary judgment due to Caniff's failure to obtain an
expert witness. The Supreme Court granted discretionary review and
reversed and remanded the case to the trial court, holding the trial court
abused its discretion by granting summary judgment due to Caniff's
failure to obtain an expert witness, as there were material facts at issue in
the case. The Court held that while it would have been within the trial
court's discretion to allow an expert to testify, it was not within its
discretion to require an expert in order for Caniff's case to survive a
motion for summary judgment, as the issues were within the common
knowledge and experience of the jury.
H.

Statutory Construction
Virgin Mobile U.S.A., LP v. Com. ex rel. Commercial Mobile Radio
Service Telecommunications Bd., 448 S.W.3d 241 (Ky. 2014)
Statutory construction; Common law right of recoupment for money
mistakenly paid; Award of attorney's fees. The Commonwealth of
Kentucky, on behalf of the Commercial Mobile Radio Service
Telecommunications Board (CMRS), brought suit to collect the statutory
service charges for 911 emergency services from a provider of pre-paid
mobile telephone service (Virgin Mobile). Based upon the traditional rules
of statutory construction, the Court held: 1) the legislature intended to
impose the burden of the CMRS service charge upon the CMRS
customer, not mobile phone service providers; and 2) because the
legislature mandated in the pre-2006 version of KRS Chapter 65, that the
CMRS service charge be collected "in accordance KRS 65.7635," which
directed that the charge be added to customer's monthly bills, prepaid
service providers without a "normal monthly billing process" could not be
compelled to collect the service charge. The Court also held that cellular
telephone provider's right to refund of money it had mistakenly paid to the
CMRS fund did not justify the provider to recoup the payment from other
service charge collections owed to the CMRS fund. Award of attorneys'
fees, when authorized by statute, is a matter left to the sound discretion of
the trial court. In determining award of attorney's fees, the trial court must
consider the "lodestar" factors approved in Hill v. Kentucky Lottery Corp.,
327 S.W.3d 412 (Ky. 2010). The extent of a party's success is a crucial
factor in determining the proper amount of an award of attorney's fees.

I.

Statutory Interpretation
Davis v. Wingate, 437 S.W.3d 720 (Ky. 2014)
Opinion and Order. All sitting. Minton, C.J.; Abramson, Keller, Noble,
and Venters, JJ., concur. Scott, J., dissents by separate opinion in which
Cunningham, J., joins. Marc I. Rosen is a candidate for the Thirty Second
Judicial Circuit, First Division, and, incidentally, previously served as a
senior status judge. HB 427, enacted into law during the 2013 general
session, prohibits any judge who elected to retire as senior status from
becoming a candidate or nominee for any elected office during the five
year term prescribed in KRS 21.580(1)(a)1. After filing the proper
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candidacy papers with the Secretary of State, Rosen filed a declaratory
action in Franklin Circuit Court challenging the constitutionality of HB 427.
George Davis, the incumbent circuit judge in the 32nd Judicial Circuit,
First Division, intervened in the suit and filed a motion to dismiss. Close in
time to Rosen's action, a concerned voter in Boyd County filed an action
challenging the bona fides of Rosen's candidacy under KRS 118.176(2).
Davis asserted Franklin Circuit was without jurisdiction because KRS
118.176 vested jurisdiction to determine the bona fides of Rosen's
candidacy exclusively in Boyd Circuit and Rosen's declaratory action was
a bona fide determination in substance. Franklin Circuit denied the
motion, prompting Davis to seek a writ of prohibition from the Court of
Appeals, which was denied. Davis then appealed that denial. In denying
Davis's writ petition, the Court held that as a court of general jurisdiction,
Franklin Circuit certainly had jurisdiction over Rosen's declaratory action.
The Court agreed with Davis that a challenge to a candidate's bona fides
must follow KRS 118.176, and, as a result, Boyd Circuit was the
appropriate court for that action. Rosen's declaratory action, however,
challenged the constitutionality of a statute delineating the requisite bona
fides; it did not challenge whether he possessed those bona fides. The
Court also clarified the required elements in writ actions by noting that a
writ action arguing the trial court is acting outside its jurisdiction does not
require a showing of irreparable injury or lack of remedy by appeal.
J.

Workers' Compensation
Watts v. Danville Housing Authority, 439 S.W.3d 158 (Ky. 2014)
Opinion of the Court. All sitting; all concur. Watts, an attorney, filed this
appeal to argue that an interlocutory proceeding in a workers'
compensation case, specifically a medical fee dispute, should be
considered separate from a claim for income benefits and therefore not
subject to the statutory cap on attorney fees provided in KRS
342.320(2)(a). The ALJ, Workers' Compensation Board, and Court of
Appeals all held that an interlocutory award was a part of the "original
claim," and thus subject to the cap on attorney fees. The Supreme Court
affirmed. An interlocutory order is entered as a means to adjudicate a
claimant's case and ultimately obtain a final judgment. It is a part of the
claimant's original claim, i.e., their petition to receive redress for a workrelated injury. Thus, Watts was not entitled to receive additional attorney
fees for the interlocutory award entered in this matter which would exceed
the statutory cap in KRS 342.320(2)(a).

K.

Attorney Discipline
1.

Inquiry Commission v. Arnett, 439 S.W.3d 168 (Ky. 2014).
Opinion of the Court. All sitting; all concur. The Inquiry
Commission petitioned to temporarily suspend Arnett under SCR
3.165 based on an affidavit from the Commonwealth Attorney for
Boone and Gallatin Counties that Arnett had misappropriated
client funds. The facts alleged that Arnett had misappropriated
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$75,000 held in trust for a divorce client. There was further
evidence that checks or withdrawal slips made payable to Arnett
from the trust account were executed in an amount exceeding
$175,000. After reviewing the petition and the affidavit, the Court
agreed that the Inquiry Commission had supplied a reasonable
basis to believe that Arnett had misappropriated, at the very least,
the divorce client's $75,000. The Court noted that Arnett did not try
to discredit the petition in any way and never explained the
whereabouts of his client's funds. Accordingly, the Court held
there was probable cause warranting temporary suspension under
SCR 3.165.
2.

Kentucky Bar Ass'n v. Bramble, 439 S.W.3d 740 (Ky. 2014).
Opinion and Order. All sitting; all concur. Bramble was suspended
from the practice of law in West Virginia because he was charged
with attempted murder and wanton endangerment involving a
firearm, and may suffer from impairment affecting his ability to
practice law. The Office of Bar Counsel petitioned the Court for
reciprocal discipline under SCR 3.435. Bramble filed a response
stating that he had no objection to the relief sought. The
suspension imposed by the West Virginia Supreme Court of
Appeals was temporary but open ended; it would expire no sooner
than the conclusion of Bramble's pending criminal and attendant
disciplinary matters. Although SCR 3.435(4) typically requires a
final disciplinary decision and that the Court first issue a show
cause order before reciprocal discipline is imposed, the Court
determined that granting the petition and temporary suspension of
Bramble's license was appropriate under the circumstances. The
West Virginia rule under which Bramble was temporarily
suspended is substantially the same as SCR 3.165, the substance
of which clearly allowed for temporary suspension in this case.
Bramble's response to the petition, stating he had no objection to
reciprocal discipline, amounted to a waiver of strict compliance
with the requirements of SCR 3.435, including the ordinary
procedural step of first ordering the attorney to show cause, and
SCR 3.165. Bramble's circumstances were precisely the type for
which our own temporary suspension rule was designed, as it was
evident "that probable cause exist[ed] to believe that [Bramble's]
conduct pose[d] a substantial threat of harm to his clients or to the
public," SCR 3.165(1)(b), and "that probable cause exist[ed] to
believe that [Bramble] is mentally disabled or is addicted to
intoxicants or drugs and probable cause exist[ed] to believe
[Bramble] does not have the physical or mental fitness to continue
to practice law," SCR 3.165(1)(d).

3.

Kentucky Bar Ass'n v. Pridemore, 439 S.W.3d 742 (Ky. 2014).
Opinion and Order. All sitting, all concur. Pridemore had
represented a client in a divorce and child-custody matter. The
eventual divorce decree included a domestic violence order.
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Pridemore was retained by the client and paid $7,000 to pursue
an appeal. He filed the notice of appeal but failed to timely
respond to a subsequent motion to dismiss the appeal for
procedural noncompliance. The appeal was dismissed. When the
client contacted Pridemore after learning of the dismissal,
Pridemore assured the client that the dismissal was a technical or
clerical error and that he would have it reinstated. Pridemore and
his client exchanged several emails over the following several
months before Pridemore eventually advised that the appeal could
not be reinstated. He eventually stopped responding to
communications from the client.
The Inquiry Commission issued a charge against Pridemore that
alleged violations of SCR 3.130-1.3, SCR 3.130-1.4(a)(3), SCR
3.130-1.4(a)(4), SCR 3.130-1.16(d), SCR 3.130-8.1(b), and SCR
3.130-8.4(c). Pridemore never responded to the bar complaint or
the charge. His disciplinary history included a separate thirty-day
suspension and an ongoing suspension for non-payment of bar
dues and failure to meet continuing legal education requirements.
The Board of Governors voted unanimously to find Pridemore
guilty of all six counts. In light of his disciplinary history and
conduct, the Board recommended a thirty-day suspension to be
served consecutively to any other current or pending discipline,
with reinstatement contingent upon compliance with the following
conditions: (1) that he submit to evaluation by the Kentucky
Lawyers Assistance Program; (2) that he attend and successfully
complete the Office of Bar Counsel's Ethics and Professionalism
Enhancement Program; and (3) that he pay the costs of this
proceeding. Neither the Office of Bar Counsel nor Pridemore
sought review by the Court under SCR 3.370(7). The Court
declined to undertake review pursuant to SCR 3.370(8), thereby
adopting the Board's recommendation pursuant to SCR 3.370(9).
4.

Kentucky Bar Ass'n v. Fulmer, 439 S.W.3d 746 (Ky. 2014).
Opinion of the Court. All sitting; all concur. Fulmer received a
$2,000 retainer from a client. After some initial communications,
Fulmer failed to respond to his client's attempts to contact him via
voicemail, email, regular mail, and registered mail. The client
eventually requested return of his retainer and any paperwork in
Fulmer's possession. Fulmer did not respond and the client filed a
bar complaint.
The KBA unsuccessfully attempted to serve Fulmer with the
complaint by mail and through the Boone County Sheriff.
Thereafter, the Inquiry Commission issued a charge against
Fulmer, alleging that he had violated SCR 3.130-1.3 (failure to
diligently represent client); SCR 3.130-1.4(a)(4) (failure to comply
with client's request for information); SCR 3.130-1.16(d) (failure to
take steps to protect client's interests once representation had
been terminated); and SCR 3.130-8.1(b) (failure to respond to a
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lawful demand for information from a disciplinary authority). The
KBA was unsuccessful again in its attempts to serve the charge
on Fulmer by mail and through the Boone County Sheriff.
The Board of Governors unanimously found Fulmer guilty on all
five counts and recommended that he be suspended from the
practice of law for 181 days, to run consecutively with his current
suspension. The Board further recommended that Fulmer be
directed to refund the $2,000 retainer fee to his client and be
referred to the Kentucky Lawyer's Assistance Program. Upon
reviewing the record, the Supreme Court Rules and relevant case
law, the Supreme Court adopted the Board's recommendation and
sanctioned Fulmer accordingly.
5.

Kentucky Bar Ass'n v. Francis, 439 S.W.3d 750 (Ky. 2014).
Opinion and Order. Minton, C.J., Abramson, Cunningham, Keller,
Noble and Scott, JJ., concur. Venters, J., not sitting. The Office of
Bar Counsel received notices of numerous payments made on
Francis's client trust account that were returned for insufficient
funds over the course of several months. Francis failed to respond
to multiple notices sent by the Office of Bar Counsel seeking
explanations for the payments, many of which appeared to have
been for personal matters.
The Inquiry Commission then filed a complaint asserting Francis
engaged in misconduct in his handling of his trust account.
Francis failed to respond to this complaint. As a result, the Inquiry
Commission issue a one-count charge alleging violation of SCR
3.130-8.1(b), and Francis again did not respond. The Inquiry
Commission then issued another charge alleging violation of SCR
3.130-1.15(a) and SCR 3.130-8.1(b) (the Court determined that
the latter count in the second charge was duplicative of the same
count in the first charge and dismissed it accordingly). Again,
Francis filed no answer in response. A separate complaint was
filed against Francis relating to a failure to refund a client's
unearned fee. Francis did not respond to this complaint, and the
Inquiry Commission issued another charge against him alleging
violation of SCR 3.130-1.16(d) and SCR 3.130-8.1(b). Francis
again failed to file any response to the charge.
The Board of Governors voted unanimously to find Francis guilty
of all charges. In light of Francis's conduct and disciplinary history,
including two prior private admonitions, the Board recommended
Francis be suspended from the practice of law for 181 days, that
he be required to refund the client, and that he be required to pay
the costs of this proceeding. Neither the Office of Bar Counsel nor
Francis sought review by the Court under SCR 3.370(7). The
Court declined to undertake review pursuant to SCR 3.370(8), and
thus adopted the Board's recommendation pursuant to SCR
3.370(9) (except insofar as it dismissed the duplicative count).
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6.

Dutra v. Kentucky Bar Ass'n, 440 S.W.3d 374 (Ky. 2014).
Opinion and Order. All sitting; all concur. Dutra admitted that he
engaged in professional misconduct in violation of SCR 3.1301.4(a)(2) by failing to consult with a client about a check issued
from the client's trust account to pay for representation in a new
indictment; SCR 3.130-8.1(b) by failing to respond to an Office of
Bar Counsel request for information despite having been given
notice that failure to respond could result in an additional charge;
and SCR 3.130-8.4(c) by withdrawing funds from the client's trust
account for purposes other than to benefit the client (such as
making payments to Dutra's law firm), by failing to inform the client
of the withdrawals, by failing to provide an accurate balance of the
account, and by refusing the client's requests for copies of
account records. Dutra moved the Court under SCR 3.480(2) to
impose a 181-day suspension, with sixty-one days to serve and
the remaining 120 days to be probated subject to the following
conditions: (1) that he comply with the notification requirements of
SCR 3.390(b); (2) that he not receive any charge of profession
misconduct based on conduct occurring or discovered after entry
of the Court's order; and (3) that if his probation is revoked and the
remainder of his sentence imposed, then he must comply with the
provisions of SCR 3.510(3) for reinstatement. The KBA did not
object to the motion. After reviewing the allegations, Dutra's
previous disciplinary record, and relevant cases cited by Bar
Counsel, the Court concluded that the discipline proposed was
adequate.

7.

King v. Kentucky Bar Ass'n, 440 S.W.3d 378 (Ky. 2014).
Opinion of the Court. All sitting; all concur. King comingled client
funds and personal funds in his escrow account, failed to maintain
sufficient funds in his escrow account to pay settlements to two
clients and to pay his clients' Medicaid liens, and he paid personal
expenses from his escrow account. King ultimately made his
clients whole. King moved the Supreme Court to suspend his law
license for 180 days with sixty-one days to serve and the
remainder to be probated for two years with conditions. The KBA
did not object, and the Court granted King's motion.

8.

Johnston v. Kentucky Bar Ass'n, 439 S.W.3d 171 (Ky. 2014).
Opinion of the Court. All sitting; all concur. Johnston entered a
guilty plea in the U.S. District Court for the Eastern District of
Kentucky to several criminal charges, including mail fraud, wire
fraud, obstruction of justice, distribution of controlled substance
analogues, and tax fraud. Johnston admitted that his actions
violated a number of Rules of Professional Conduct and
requested the Supreme Court grant him leave to resign from the
KBA under terms of permanent disbarment under SCR 3.480(3).
The Court agreed that Johnston's motion to withdraw his
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membership was appropriate and ordered that he be permanently
disbarred from the practice of law.
II.

SEPTEMBER 2014
A.

Criminal Law
1.

Parker v. Com., 440 S.W.3d 381 (Ky. 2014).
Opinion of the Court by Justice Cunningham. All sitting. Minton,
C.J.; Cunningham, Keller, Noble, Scott and Venters, JJ., concur.
Abramson, J., concurs in result only. Appellant was arrested after
police officers discovered contraband in Appellant's vehicle. The
search complied with New York v. Belton, 453 U.S. 454 (1981),
which was the law at the time of the search. Relying on Arizona v.
Gant, 556 U.S. 332 (2009), the trial court suppressed the
evidence. The Commonwealth conceded that the search of
Appellant's vehicle did not comply with Gant. Relying on Davis v.
U.S., 131 S.Ct. 2419 (2011), a Court of Appeals panel
unanimously reversed the circuit court's order suppressing the
evidence. The Supreme Court of Kentucky granted discretionary
review and held the following: 1) the Commonwealth's motion for
additional findings pursuant to RCr. 9.78 is treated as a CR 52.02
motion, thus tolling the appeal period provided by CR 73.02(l)(e);
and 2) when law enforcement officers conduct a search in
objectively reasonable reliance on clearly established precedent
from the Supreme Court of Kentucky or the U.S. Supreme Court,
the exclusionary rule does not apply to exclude the admission of
evidence obtained as a result of the search.

2.

Hedgepath v. Com., 441 S.W.3d 119 (Ky. 2014).
Opinion of the Court by Justice Noble. All sitting; all concur.
James Hedgepath was sentenced to fifty years' imprisonment
upon entering a plea of guilty to murder conditioned on being able
to appeal the issues raised in this appeal. Hedgepath appealed to
the Court as a matter of right, see Ky. Const. §110(2)(b), claiming
the trial court erred (1) by refusing to suppress evidence against
him; (2) by refusing to sever some of the charges; and (3) by
excluding recorded statements of the victim's minor children, who
could not be found to testify at trial. In affirming Hedgepath's
conviction and sentence, the Supreme Court held that (1) the fruitof-the-poisonous tree doctrine did not require suppression of
evidence obtained after detective improperly learned the real-time
location of Hedgepath's cell phone as a result of failing to have the
service provider stop "pinging" the phone after exigent
circumstances had ceased; (2) seizure of Hedgepath's SUV was
legal under the automobile exception; (3) the search of the
contents of Hedgepath's cell phone was legal under Riley v.
California, 134 S.Ct. 2473, 2485 (2014), because police had a
sufficiently particular search warrant; (4) joinder of charges for
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sexual assault on January 15 with charges of sexual assault and
murder on January 16 was not erroneous; and (5) exclusion of
recorded statements of victim's children was not error because the
theory, which he sought to support through introduction of the
recordings, was far-fetched and implausible.
3.

Spicer v. Com., 442 S.W.3d 26 (Ky. 2014).
Opinion of the Court by Justice Scott. All sitting; all concur. A
Whitley Circuit Court jury found Appellant, Anthony Edward
Spicer, guilty of criminal attempt to commit murder and firstdegree criminal assault. Appellant was sentenced to twenty years'
imprisonment on the attempted murder charge and twelve years'
imprisonment on the assault charge, to be served consecutively.
He appealed to the Supreme Court of Kentucky as a matter of
right, Ky. Const. §110(2)(b), asserting (1) his convictions for both
attempted murder and assault violate the statutory restraints on
double jeopardy; (2) a news reporter's interview with Appellant
was improperly shown to the jury; and (3) the trial court's order
imposing court costs and attorney's fees should be vacated. The
Supreme Court affirmed in part and reversed in part, vacating
Appellant's conviction and sentence for first-degree assault,
vacating the imposition of partial attorney's fees, and affirming his
conviction and sentence for attempted murder along with the
imposition of courts costs and the arrest fee.

4.

Darcy v. Com., 441 S.W.3d 77 (Ky. 2014).
Opinion of the Court by Chief Justice Minton. All sitting; all concur.
Patrick Darcy and Randy McCleery were arrested and charged
with multiple offenses. Their cases were properly consolidated for
trial. Prior to trial, McCleery invoked his statutory speedy-trial right
pursuant to KRS 500.110, which, under certain circumstances,
grants criminal defendants the right to be tried within 180 days of
their speedy-trial demand. Following McCleery's demand, and
twelve days before the scheduled trial date, Darcy moved the trial
court for a continuance to employ private counsel ahead of trial. In
denying the motion, the trial court deferred to McCleery's statutory
speedy-trial right and neglected to weigh the factors outlined in
Snodgrass v. Com., 814 S.W.2d 579, 581 (Ky. 1991), on the
record. Darcy proceeded to trial represented by the Department of
Public Advocacy and was convicted of all charges. In reversing
the trial court's denial of Darcy's motion for a continuance, the
Court found that a defendant's motion for a reasonable
continuance of a joint trial falls within the "elastic" clause of KRS
500.110, allowing extension of the statutory speedy-trial time
period. As a result, the Court held that the trial court erred by
denying Darcy's motion to continue the joint trial solely on the
basis of McCleery's statutory speedy-trial right. Instead, the Court
explained, the trial court should have incorporated McCleery's
interest in a speedy trial in its analysis of the Snodgrass factors.
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B.

Employment Law
Kentucky Uninsured Employers' Fund v. Hoskins, 449 S.W.3d 753 (Ky.
2014)
Opinion of the Court by Justice Venters. All sitting; all concur. Workers'
Compensation; Employee Leasing Companies; Loaned Servant Doctrine.
The Workers' Compensation Board and the Court of Appeals concluded
that an injured truck driver was not an "employee" of the employee
leasing company that contracted with his employer for workers'
compensation coverage because the truck driver had no knowledge of
the employee leasing arrangement, applying the loaned servant principle
that no "contract of hire" can exist where the employee has no knowledge
of his employer ("An employee, for compensation purposes, cannot have
an employer thrust upon him against his will or without his knowledge.")
Consequently, the leasing company's workers' compensation carrier was
not liable for the truck driver's workers' compensation benefits, and that
liability shifted to the UEF. Upon appeal, the Supreme Court reversed.
Held: 1) The common law loaned servant doctrine does not apply to an
employee leasing arrangement as defined in KRS 342.615, and thus the
employee's lack of knowledge about his leasing company employer does
not negate the existence of a "contract of hire;" 2) In the context of an
employee leasing arrangement, KRS 342.615, which contains no
requirement that employee have notice of the leasing arrangement,
supersedes common law loaned servant doctrine; 3) KRS 342.640
requires that in order for there to be a "contract of hire," the employer
must have actual or constructive knowledge of the employment
relationship, not that the employee must have such knowledge.

C.

Family Law
Morgan v. Getter, 441 S.W.3d 94 (Ky. 2014)
Opinion of the Court by Justice Abramson. All sitting; all concur. In a KRS
Chapter 403 child-custody proceeding the trial court appointed a guardian
ad litem to represent the child. The GAL filed a custody report and
recommended that custody be transferred to father. The trial court
denied mother's request to cross-examine the GAL, and mother
appealed, claiming that her right to due process had been violated.
Deeming the alleged error harmless, the Court of Appeals affirmed. While
discretionary review was pending, the child turned eighteen. The
Supreme Court held that given the important public question involved
mootness did not preclude review. It further held that the trial court erred
by allowing the GAL to blend the roles of court advisor – in which capacity
he was subject to cross-examination – and attorney for the child – in
which capacity he should not have, in effect, provided testimony. Finally,
the Court held that GALs in KRS Chapter 403 proceedings represent the
child's best interest, not necessarily the child's wishes.
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D.

Temporary Injunction
Boone Creek Properties, LLC v. Lexington-Fayette Urban County Board
of Adjustment, 442 S.W.3d 36 (Ky. 2014)
Opinion of the Court by Justice Venters. All sitting; all concur. CR 65;
Temporary Injunction; Interlocutory relief. Upon motion of the city zoning
authority, the Fayette Circuit Court issued a temporary injunction pursuant
to CR 65.04 against property owner, temporarily enjoining what the court
found to be an ongoing violation of the applicable zoning ordinance. The
property owner challenged the circuit court's finding of irreparable harm in
a motion for interlocutory relief pursuant to CR 65.07, which the Court of
Appeals denied. As a matter of first impression, and upon a showing of
extraordinary cause, the Supreme Court granted review pursuant to CR
65.09(1). Held: When a governmental entity shows a probable, ongoing
violation of its law, and seeks relief under CR 65, irreparable harm is
presumed. The ability of a government to promptly eliminate ongoing
violations of law is essential to the ability to govern and maintain order in
the community, and the inability to do so is injurious and harmful to the
government and the community it serves.

E.

Attorney Discipline
1.

Keen v. Kentucky Bar Ass'n, 441 S.W.3d 89 (Ky. 2014).
Opinion of the Court. All sitting; all concur. The KBA moved to
suspend Keen due to his violation of a prior disciplinary order he
received from the Supreme Court in November 2012. As a
condition of his sanction, Keen was to refrain from receiving
further disciplinary charges for one year or face a thirty-day
suspension. Following the November 2012 Order, the Inquiry
Commission issued two separate charges against Keen for
misconduct similar to that disposed of in the original disciplinary
action. Accordingly, the Office of Bar Counsel petitioned the Court
to require Keen to show cause why he should not be suspended
from the practice of law for thirty days. Keen filed a response in
which he admitted violating the terms of the Court's previous
Order but asked the Court for forgiveness given the calamitous
professional and financial situation he faced from 2010-2013.
Keen's response also detailed the measures he was taking to
prevent further misconduct from occurring in the future. The Court
sympathized with Keen and applauded his efforts to improve his
situation but ultimately concluded that he violated the terms of the
Court's order. Accordingly, the Court suspended Keen from the
practice of law for thirty days.

2.

Kentucky Bar Ass'n v. Gilbert, 442 S.W.3d 916 (Ky. 2014).
Opinion of the Court. All sitting; all concur. Gilbert practiced law in
Ohio, despite the fact that his Ohio bar license had been in
inactive status since 2005. In February 2014, the Supreme Court
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of Ohio found Gilbert guilty of multiple counts of violating Ohio
Rules of Professional Conduct 5.5(a) (unauthorized practice), 1.1
(competency), and 1.3 (lack of diligence) and suspended him from
the practice of law in Ohio for one year, with the suspension
probation on the condition that Gilbert commit no further
misconduct. Under SCR 3.435(4), Gilbert was subject to
reciprocal discipline in the Commonwealth unless he could prove
by substantial evidence: (a) a lack of jurisdiction or fraud in the
Ohio disciplinary action; or (b) that his misconduct warrants
substantially different discipline in this Commonwealth. At the
request of the KBA, through the Office of Bar Counsel, the
Supreme Court of Kentucky issued an order requiring Gilbert to
show cause why he should not be disciplined in accordance with
the Ohio Supreme Court Order. Gilbert did not respond to the
show cause order. Finding no reason to believe that either of the
SCR 3.435(4) factors applied, the Court retroactively suspended
Gilbert from the practice of law in the Commonwealth of Kentucky
for one year, effective February 20, 2014, with the suspension
probated on the condition that he receive no additional disciplinary
charges during that period.
3.

Maricle v. Kentucky Bar Ass'n, 442 S.W.3d 918 (Ky. 2014).
Opinion of the Court. All sitting; all concur. Maricle was convicted
by a jury on March 24, 2010, of five felony counts, including
violations of the Racketeer Influenced and Corrupt Organizations
Act (RICO), conspiracy to launder money, aiding and abetting the
obstruction of justice, voter fraud, and election fraud conspiracy.
He was sentenced to 320 months' imprisonment, which he
appealed to the Sixth Circuit Court of Appeals. The Sixth Circuit
vacated his convictions and remanded for a new trial. Ultimately,
on November 6, 2013, Maricle entered a negotiated guilty plea to
the RICO charge. He admitted that he and his associates
accessed the Clay County Board of Elections in order to corruptly
influence the outcome of elections. Furthermore, he confessed to
providing cash to bribe voters with the understanding that his
associates would ensure that the bribed voters cast their ballots
as directed. Additionally, Maricle acknowledged that several of his
associates received public works contracts (some of which were
funded by federal grant money) by virtue of their participation in
the election-fraud enterprise. Pursuant to his negotiated guilty
plea, he was sentenced to time served, plus supervised release
for two years (to include six months of home incarceration), 200
hours of community service, and no participation in the political
process. Maricle admitted that his actions were violations of SCR
3.130-8.4(b) and requested that the Court grant him leave to
resign from the KBA under terms of permanent disbarment
pursuant to SCR 3.480(3). The KBA did not object to Maricle's
motion. The Court agreed that Maricle's motion to withdraw his
membership was appropriate and ordered that he be permanently
disbarred in the Commonwealth.
1-31

4.

Thornton v. Kentucky Bar Ass'n, 440 S.W.3d 388 (Ky. 2014).
Opinion of the Court. Abramson, Cunningham, Keller, Noble, Scott
and Venters, JJ., concur. Minton, C.J., not sitting. Thornton was
previously suspended from the practice of law for 181 days and
ordered to refund two clients based on three separate disciplinary
matters. See Kentucky Bar Ass'n v. Thornton, 392 S.W.3d 399
(Ky. 2013). Having met all the conditions imposed by the
Supreme Court's previous suspension order, Thornton applied for
reinstatement. Because of the length of the suspension, SCR
3.510(3) required Thornton to undergo a review and investigation
by the Character and Fitness Committee. The Committee
concluded Thornton should be readmitted to the practice of law.
Bar Counsel did not object to reinstatement, and the Board of
Governors unanimously recommended reinstatement. Finding no
reason to disagree with the Board, the Supreme Court adopted its
recommendation and ordered Thornton reinstated to the practice
of law.

III.

OCTOBER 2014
A.

Criminal Law
1.

Tackett v. Com., 445 S.W.3d 20 (Ky. 2014).
Opinion of the Court by Justice Keller. All sitting. Justice
Abramson, Justice Cunningham, and Justice Scott concur.
Justice Venters concurs in result only by separate opinion.
Justice Noble dissents by separate opinion in which Chief Justice
Minton joins. Tackett was convicted of two counts of first degree
sexual abuse and three counts of first degree sodomy involving
two victims, and he was sentenced to thirty years' imprisonment.
On appeal Tackett raised numerous issues, the majority of which
were unpreserved.
The Court first held that a physician's testimony that the victim's
hemorrhoidal tag might or might not support a finding of sexual
abuse did not prejudice Tackett. Furthermore, Tackett failed to
show that it is probable a different result would have occurred if
that testimony had been excluded. Next, the Court held that the
Commonwealth's reference to uncharged acts in its opening
statement, while erroneous, did not rise to the level of palpable
error. Third, the Court held that the indictment was sufficiently
broad to cover allegedly "prior bad acts" testimony and that
admission of the testimony was not erroneous. Fourth, testimony
from the victims and their mothers either did not amount to
bolstering or was admissible because it was offered in response to
attacks on the victims' credibility by Tackett's counsel. Fifth,
Tackett waived the issue that a juror should have been excused,
and he failed to establish how that juror's absence would have
resulted in a different verdict. Sixth, the Court held that a drawing
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the male victim made when he was approximately six years old
allegedly depicting sexual acts was relevant and admissible.
Finally, the Court held that, although Tackett had preserved issues
regarding his right to a speedy trial, he failed to show that the
Commonwealth caused a delay in bad faith, and he failed to
specifically identify any prejudice.
Justice Venters concurred in result only, writing that he agreed
with Justice Noble's dissent, but could not join it because Tackett
failed to preserve the majority of the alleged errors for appellate
review, and the accumulation of those unpreserved errors did not
amount to palpable error. Justice Noble, joined by Chief Justice
Minton, dissented because she believed that Tackett raised
legitimate issues about the admission of prior bad acts evidence
and the admission of that evidence, in conjunction with all of the
unpreserved errors, precluded Tackett from obtaining a fair trial.
2.

Hughes v. Com., 445 S.W.3d 556 (Ky. 2014).
Opinion of the Court by Justice Scott. Cunningham, Noble, and
Venters, JJ., join. Abramson, J., dissents by separate opinion in
which Minton, C.J., and Keller, J., join. Appellant, Ethan Hughes,
was convicted of second-degree rape, for which he was
sentenced to ten years' imprisonment. The Court of Appeals
affirmed his conviction. The Supreme Court granted Appellant's
request for discretionary review and reversed his conviction,
finding that an irrelevant and prejudicial photograph of the victim
was improperly introduced at trial.

3.

Bartley v. Com., 445 S.W.3d 1 (Ky. 2014).
Opinion of the Court by Justice Noble. All sitting. Minton, C.J.;
Abramson, Keller, and Venters, J.J., concur. Cunningham, J.,
dissents by separate opinion in which Scott, J., joins. Bartley was
convicted of second-degree manslaughter for killing her husband
and was sentenced to eight years' imprisonment. The evidence in
the Commonwealth's case-in-chief included a recorded
conversation between Bartley and a police detective during which
she was repeatedly silent in the face of accusatory questions.
Before the interview began, the officer read Bartley her Miranda
rights. On discretionary review, the primary issue was whether the
admission of the recorded conversation violated Bartley's right
against self-incrimination, requiring the Court to determine
whether the Commonwealth may introduce a criminal defendant's
pre-arrest, post-Miranda silence as substantive evidence in its
case-in-chief.
The Court reversed Bartley's conviction and sentence and
remanded for retrial. The Court held that (1) the giving of Miranda
warnings generally bars admission of otherwise non-custodial
silence as substantive evidence because the warnings include an
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implicit promise that silence will not be used against the accused;
(2) due process bars the use of an accused's post-Mirandawarning "selective silence;" (3) Bartley did not implicitly waive her
right to remain silent through her few tangential references to her
husband's murder when the interrogating officer persistently
ignored her attempts to remain silent on the matter; (4) the trial
court erred in admitting the recording of the interrogation; and (5)
the error was not harmless beyond a reasonable doubt. In his
dissent, Justice Cunningham stated that he would find the error to
be harmless beyond a reasonable doubt.
B.

Injunction
Gharad v. St. Claire Medical Center, Inc., 443 S.W.3d 609 (Ky. 2014)
Opinion and Order. All sitting. All concur. Dr. Salahadin Gharad, a
cardiologist, was terminated from St. Claire Medical Center following
various alleged violations of employee conduct and corporate policy. The
terms of Gharad's employment included a noncompetition provision,
prohibiting Gharad's performance of medical services in the hospital's
nine-county service area for a period of two years following the
termination. Gharad sued St. Claire for wrongful termination and sought,
among other things, a declaration that the noncompetition provision is
unenforceable. The trial court granted Gharad a temporary injunction,
which prevented St. Claire from enforcing the noncompetition provision.
St. Claire then successfully petitioned the Court of Appeals to have the
injunction dissolved. Gharad sought interlocutory relief from the Court. In
sum, without making any pronouncement regarding the general
enforceability of noncompetition provisions involving physicians, the Court
held Gharad failed to show the requisite extraordinary cause for
interlocutory relief. According to the Court, the physician-patient
relationship, in and of itself, was not sufficient to render Gharad's claim
extraordinary or Gharad's injuries irreparable. The Court acknowledged
damages may be more difficult to calculate as a result of the
noncompetition provision, but they are not impossible, and, therefore,
Gharad suffered no irreparable injury.

C.

Real Property Law
Kircheimer v. Carrier, 446 S.W.3d 224 (Ky. 2014)
Opinion of the Court by Justice Abramson, reversing. All sitting. All
concur. Subdivision developers appealed from an order of the
Breckinridge Circuit Court declaring a subdivision roadway a private road
and enjoining the developers from allowing homeowners on nearby
property to install driveways and culverts which would open onto that
road. The Court of Appeals reversed the trial court, concluding that the
disputed road, Sandy Beach Lane, was a public roadway that was
dedicated by estoppel involving plat. The Supreme Court concluded that
the Court of Appeals erred in applying that doctrine to the facts
presented. The Court determined that legally enforceable documents
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established Sandy Beach Lane's status as a private road, and that wellestablished Kentucky law prohibited the enlargement of the easement for
use of the road. Accordingly, the Court reversed the Court of Appeals and
reinstated the order of the Breckinridge Circuit Court.
D.

Torts
Wright v. Carroll, 452 S.W.3d 127 (Ky. 2014)
Opinion of the Court by Justice Scott. All sitting. All concur. Appellants,
Reuben J. Wright and Matthew Keeton Trucking, sought discretionary
review by the Supreme Court of the Court of Appeals' opinion which held
that the trial court abused its discretion by not granting a directed verdict
in favor of Appellee, Kim Carroll.
The Supreme Court granted
discretionary review and affirmed the Court of Appeals, holding that when
a motorist enters the opposite lane of traffic and an accident results, that
motorist is presumptively negligent. To rebut the presumption, the
motorist must present evidence that his presence in the wrong lane of
traffic was not the result of either his own negligence or a situation that
the motorist could have reasonably anticipated. Because vehicles
stopped at an intersection are a normal traffic condition that Wright could
have reasonably anticipated, the Supreme Court held that Wright failed to
rebut the presumption of negligence. Thus, Carroll was entitled to a
directed verdict on the issue of Wright's liability and the case was
remanded to the trial court for retrial on the issue of damages.

E.

Attorney Discipline
1.

Kentucky Bar Ass'n v. Benton, 443 S.W.3d 604 (Ky. 2014).
Opinion and Order. All sitting; all concur. Benton pleaded guilty to
one count of second-degree wanton endangerment and one count
of fourth-degree assault (both of which are Class A
misdemeanors) arising from a physical altercation with a former
girlfriend outside a bar in downtown Lexington. Several months
later, he pleaded guilty to third-degree terroristic threatening (also
a Class A misdemeanor) for sending threatening text messages
and voicemails to an eighteen-year-old male schoolmate of his
daughter. Benton served a sixty-day term of imprisonment for the
latter offense. For the former offenses, Benton was sentenced to
concurrent twelve-month terms of imprisonment, probated for two
years subject to several conditions, including that he undergo
substance abuse evaluation and treatment and submit to regular
drug-testing.
The convictions resulted in disciplinary proceedings. Rather than
issuing a charge to initiate the full, formal disciplinary process, the
Inquiry Commission gave Benton private admonitions with
conditions under SCR 3.185. Subsequently, he twice violated the
conditions of his criminal probation by testing positive for
marijuana, and he eventually absconded from probation
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supervision. The Inquiry Commission took up the disciplinary
matters again and issued two one-count charges of professional
misconduct for violations of SCR 3.130-8.4(b) ("commit[ting] a
criminal act that reflects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer") related to the separate
convictions. Benton filed no response to either charge, and the
matter was submitted to the Board of Governors as a default case.
The Board voted unanimously to find Benton guilty of the charges
and, in light of his lack of any prior disciplinary history, other
suspensions, withdrawals, or resignations of his membership in
the KBA, recommended a 181-day suspension and referral to
KYLAP. The Court declined to undertake review under SCR
3.370(8) and adopted the Board's recommendation under SCR
3.370(9).
2.

Keen v. Kentucky Bar Ass'n, 443 S.W.3d 607 (Ky. 2014).
Opinion of the Court. All sitting. All concur. Keen received a
public reprimand in 2012. Keen agreed that if he received any
additional charges in the year following the reprimand, he would
be subject to a thirty-day suspension. During that one-year
period, Keen received two new charges, and the Court suspended
his license for thirty days pursuant to the 2012 opinion. The two
new charges involved Keen's failure to file an answer in one
dissolution matter and his failure to file a petition for dissolution in
another matter. As a result of those charges, Keen moved for a
public reprimand. The KBA did not object on the condition that
Keen not receive any new charges for a period of two years. In
the event Keen receives new charges, he will be subject to a sixtyone day suspension. The Court granted Keen's motion and
publicly reprimanded him, subject to the preceding condition.

3.

Thakur v. Kentucky Bar Ass'n, 444 S.W.3d 435 (Ky. 2014).
Opinion of the court. All sitting. All concur. Thakur negotiated a
suspension of five years for the theft of funds from her previous
firm and clients of said firm. Thakur has repaid all the funds and
admitted to her ethical violations. She has also agreed to take the
KBA Ethics and Professionalism Enhancement Program and pass
the exam given at the end of the program before applying for
reinstatement.

IV.

DECEMBER 2014
A.

Administrative Law
Pearce v. University of Louisville, by and through its Board of Trustees,
448 S.W.3d 746 (Ky. 2014)
Opinion of the Court by Justice Venters. Noble and Scott, J.J. concur;
Keller, J. filed concurring opinion; Minton, C.J., filed dissenting opinion in
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which Abramson and Cunningham, JJ., joined. Administrative Law.
Upon review of KRS 15.520, the "Police Officer's Bill of Rights" statute,
and upon application of well-established principles of statutory
construction, the Court concluded that the statute, which delineates the
administrative due process rights of police officers subject to discipline on
charges arising out of "any complaint taken from any individual alleging
misconduct on the part of" police officer, was not limited only to cases
arising out of a citizen complaint, but rather also encompassed
complaints from persons within police department or employing agency.
B.

Certification of Law
MacGlashan v. ABS Lincs KY, Inc., 448 S.W.3d 792 (Ky. 2014)
Opinion of the Court by Justice Venters. All sitting; all concur.
Certification of Law; Statutory Interpretation; Front Pay; General
Remedies under KRS 446.070. The following question of Kentucky law
was certified to the Court by the United States District Court for the
Western District of Kentucky: Can a plaintiff who alleges that her
employment was wrongfully terminated in violation of KRS 216B.165
assert a claim for the recovery of front pay, along with other damages she
may have sustained, by reason of her discharge?
The Court answered this question in the affirmative: A plaintiff alleging
wrongful termination in violation of KRS 216B.165 may assert a claim for
recovery of front pay, along with other damages sustained by reason of
the discharge. KRS 216.165B contains a type of "whistleblower"
protection for health care employees. However, KRS 216.165B does not
prescribe any specific civil remedies for the whistle-blowing employee
who suffers retaliation for making such a report. Thus, remedies must be
sought from the general remedial statute, KRS 446.070, which states: "A
person injured by the violation of any statute may recover from the
offender such damages as he sustained by reason of the violation,
although a penalty or forfeiture is imposed for such violation." The Court
held that front pay is within the range of "such damages . . . sustained by
reason of the violation [of KRS 216.165B]." The Court reasoned that this
interpretation comports with the plain language of the relevant statues
and any interpretation foreclosing the recovery of front pay would leave
plaintiffs without the opportunity to fully recover damages.

C.

Criminal Law
1.

Johnson v. Com., 450 S.W.3d 707 (Ky. 2014).
Opinion of the Court by Justice Noble. All sitting; all concur.
Johnson was previously convicted of three felony offenses for
which he was given concurrent sentences. On his direct appeal,
this Court reversed one of his convictions, having concluded that
he was entitled to a directed verdict of acquittal on that charge,
and affirmed his remaining convictions and sentences. On
remand, Johnson requested (but was denied) a new jury penalty
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phase, arguing that the original jury heard sentencing evidence
related to the reversed conviction that it would not have otherwise
heard and that this evidence affected sentencing on the other
convictions. He appealed the trial court's denial of that motion and
its order sentencing him to twenty years in prison in conformity
with the original sentence on the remaining convictions. The
Supreme Court concluded that Johnson was not entitled to a new
penalty phase on the affirmed convictions because the trial court
was bound by the Court's mandate on remand. Since Johnson did
not raise in the original appeal the effect of the reversed conviction
on the sentences for the other convictions, the Court held that he
was barred from raising that issue in the subsequent appeal and
dismissed his appeal accordingly.
2.

Johnson v. Com., 450 S.W.3d 696 (Ky. 2014).
Opinion of the Court by Justice Venters. Minton, C.J.; Abramson,
Keller, Noble and Scott, J.J. concur; Cunningham, J. filed
dissenting opinion. Criminal Law, direct appeal. Following an
altercation with his girlfriend and the subsequent filing of criminal
charges Appellant was incarcerated in Tennessee. Upon review
the Court held (1) the Appellant's Interstate Agreement on
Detainers filing was ineffective because he erroneously
designated the county attorney instead of the commonwealth's
attorney as the prosecuting authority, and thus the 180-day
speedy trial provision of the Agreement was not triggered by his
initial filing; (2) the responsibility for naming the proper prosecuting
authority in an IAD filing rests with the detainee; (3) the
prosecutor's striking of a juror based upon his bare references to
her age, vague references to his personal knowledge of her and
her past associates, and his own "gut feelings" about the juror,
without more, was not sufficiently race-neutral reason for exercise
of peremptory strike, and so violated Batson v. Kentucky, 476 U.S.
79 (1986), where the prosecutor failed to give specific example of
how his knowledge of juror translated into reason other than race
for exercise of strike, and thus required reversal; (4) whether the
information known by the prosecutor about a prospective juror is
true or false is not the test for determining whether the
prosecutor's personal knowledge of the juror is a race-neutral
reason for the exercise of a peremptory strike under Batson;
rather, the test is whether the prosecutor has a good-faith belief in
the information and whether he can articulate the reason to the
trial court in a race-neutral manner; (5) a prosecutor's or defense
attorney's instinct or gut feeling can be the legitimate basis for a
race-neutral reason to strike a juror of a protected class under
Batson, but there must be some articulable, case-related reason
attached to it; (6) the prosecutor made various improper
comments during closing arguments referring to facts not in
evidence and characterizing Appellant as a "violent person."
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3.

Spears v. Com., 448 S.W.3d 781 (Ky. 2014).
Opinion of the Court by Justice Venters. Minton, C.J.; Abramson,
Cunningham, Keller, Noble and Scott, J.J. concur. Criminal Law,
direct appeal.
Upon review of Appellant's double murder
conviction the Court held that (1) the first responder police officer
impermissibly commented on Appellant's invocation of his right to
counsel by testifying that defendant had requested an attorney
incident to his arrest on suspicion of two murders when in fact he
never did; the Appellant never made the statement imputed to him
by the officer's testimony; and it is fundamentally unfair and a
deprivation of due process to allow the arrested person's silence
to be used to impeach an explanation subsequently offered at
trial; but these errors were harmless; (2) Appellant's expert
witness was subject to witness exclusion rule, thus preventing him
from sitting at defense table during Commonwealth's presentation
of its expert witness, absent a showing that the defense expert
was essential to the defendant's presentation of the case; on
appeal, Appellant could not identify any specific contribution his
expert could or would have made to his case had he been present
in the courtroom during the testimony of the Commonwealth's
expert witnesses, and so the trial court properly exercised his
discretion in excluding the witness, KRE 615; (3) the evidence did
not support a jury instruction on first-degree manslaughter based
upon extreme emotional disturbance as lesser-included offense of
charged offense of murder; defendant being slapped on the back
of the head and later being told to leave because he had stolen a
beer did not constitute enraging or inflaming events that could
induce in the minds of a jury a reasonable belief that defendant's
judgment was overcome causing him to act uncontrollably; (4) the
trial court's unobjected-to decision to conduct the penalty phase in
two stages rather than one in violation of KRS 532.025, where
aggravating and mitigating circumstances were presented in a
separate proceeding, did not give rise to a manifest injustice
warranting relief, as the same information was presented to the
jury, albeit perhaps in a slightly different order, and defendant
enjoyed the full opportunity to make his arguments in favor of
mitigation and mercy.

4.

Basham v. Com., 455 S.W.3d 415 (Ky. 2014).
Opinion of the Court by Justice Noble. All sitting. Minton, C.J.;
Abramson, Keller, Scott, Venters, JJ. concur. Cunningham, J.,
concurs by separate opinion. Basham was convicted of firstdegree rape, first-degree sexual abuse, and being a persistent
felony offender. He was sentenced to life without the possibility of
probation or parole for twenty-five years. In affirming Basham's
convictions and sentence, the Court held that the trial court did not
abuse its discretion in barring the defense from asking the victim
whether she had previously been inadvertently exposed to
websites depicting naked people or in striking a juror for cause
1-39

over defense objection. With respect to the evidence of exposure
to allegedly pornographic material, the Court held that although
the rape-shield provision of KRE 412(a) did not apply, the
evidence was nevertheless properly excluded because exposure
to depictions of naked people was not relevant to explain an
alternate source of the eight-year-old victim's knowledge of the
sexual acts described in her allegations against Basham. In his
concurrence, Justice Cunningham stated that he would find the
exclusion of the evidence erroneous but harmless
5.

Crabtree v. Com., 455 S.W.3d 390 (Ky. 2014).
Opinion of the Court by Justice Noble. All sitting; all concur.
Crabtree was convicted of multiple counts of possession of matter
portraying a sexual performance by a minor for partially
downloaded videos of child-pornography found on his personal
computer and for still images found in an inaccessible cache on
the computer. On discretionary review, the Supreme Court
concluded that the evidence related to the still images contained
in the operating system's thumbcache was insufficient to show
knowing possession of the images, and it reversed those
convictions accordingly. In affirming the convictions for possession
of the videos, the Court held that the evidence was sufficient, that
Crabtree was not entitled to an innocent-possession instruction,
that the trial court did not err in declining to give additional jury
instructions on the meaning of knowing possession, and that the
trial court did not abuse its discretion in excluding evidence of
Crabtree's character for truthfulness.

6.

Sluss v. Com., 450 S.W.3d 279 (Ky. 2014).
Opinion of the Court by Justice Cunningham. All sitting; all concur.
Eleven year old Destiny Brewer, a passenger in a SUV, was killed
by a vehicle driven by the Appellant, Ross Brandon Sluss, who
was under the influence of narcotics at the time of the collision.
On return from remand, the Supreme Court held the trial court
was required to excuse for cause a prospective juror who stated,
inter alia, that she had heard that the person causing the accident
took drugs and acted irresponsibly.

7.

Com. v. Andrews, 448 S.W.3d 773 (Ky. 2014).
Opinion of the Court by Justice Abramson. All sitting; all concur.
The Commonwealth of Kentucky appealed from a Court of
Appeals decision reversing the Pulaski Circuit Court's revocation
of Joseph Andrews's probation. Finding that the Pulaski Circuit
Court had abused its discretion when it revoked Andrews's
probation pursuant to KRS 439.3106, the Court of Appeals
reversed and remanded the matter to the circuit court for it to
impose an alternative to revocation and incarceration. On
discretionary review, the Commonwealth claimed that the Court of
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Appeals erred in finding that KRS 439.3106, a statute that was
adopted as part of HB 463 in 2011, applied to the circuit court and
in failing to recognize that the lower court properly exercised its
discretion on the facts before it. Concluding that KRS 439.3106
applies to trial courts, and that the trial court properly exercised its
discretion, the Supreme Court reversed the appellate court's
decision and reinstated the order of the circuit court.
8.

Johnson v. Com., 449 S.W.3d 350 (Ky. 2014).
Opinion of the Court. All sitting; Minton, C.J., Abramson, Keller,
Scott, JJ., concur. Cunningham, J., concurs by separate opinion in
which Venters, J., joins. Noble, J., concurs by separate opinion.
Appellant is the owner of a dog named Franklin. A bench trial was
held in the Jefferson District Court to determine Appellant's liability
for two incidents where Franklin attacked other dogs. During both
incidents, Franklin was under the care and supervision of
Appellant's mother. Appellant was not present for either attack.
Yet, the District Court determined that Appellant had violated
Chapter 91 of the Louisville Metro County Code of Ordinances
and ordered her to pay $250 and serve a ninety day jail sentence
that was conditionally discharged for two years. The Jefferson
Circuit Court affirmed and the Court of Appeals denied
discretionary review. The Supreme Court granted discretionary
review and held that whether Franklin was "dangerous" or
"potentially dangerous" was a determination that had to be made
by the Director of Metro Animal Services, as condition precedent
to criminal charges under the ordinances. Here, the trial court
erroneously issued a post facto determination of that issue at trial.
Accordingly, the Supreme Court reversed the decision of the
Jefferson Circuit Court and vacated the District Court's ruling.

D.

Ecclesiastical Abstention Doctrine
St. Joseph Catholic Orphan Society v. Edwards, 449 S.W.3d 727 (Ky.
2014)
Opinion of the Court by Chief Justice Minton. All sitting; all concur.
Former members of St. Joseph Catholic Orphan Society's Board of
Trustees brought suit against St. Joseph challenging the resolution
effectuating their ouster and seeking restoration to their previously-held
positions. After the trial court denied St. Joseph's motion to dismiss on
the basis of the ecclesiastical-abstention doctrine, St. Joseph sought a
writ requiring dismissal of the underlying suit alleging the trial court erred
in declining to apply ecclesiastical abstention and was acting outside its
jurisdiction as a result. Applying subject-matter jurisdiction principles to
the ecclesiastical-abstention doctrine for the first time, the Court held that
ecclesiastical abstention does not operate to divest Kentucky courts of
subject-matter jurisdiction. So it affirmed the denial of a writ by the Court
of Appeals.
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The Court further held that ecclesiastical abstention operates as an
affirmative defense and parties asserting the defense are entitled to an
interlocutory appeal upon a trial court's denial of its application.
Acknowledging that its treatment of ecclesiastical abstention was a
departure from precedent, and guided by principles of equity and judicial
economy, the Court reviewed the merits of St. Joseph's claim as if it were
an interlocutory appeal. Due to the Appellee's failure to file a timely
responsive brief the Court was required to defer to St. Joseph's version of
the facts upon reaching the merits. As a result, the Court found the
underlying suit presented an issue of ecclesiastical governance and
concluded the ecclesiastical-abstention defense to be applicable.
Therefore, the Court reversed the trial court's denial of the St. Joseph's
motion to dismiss.
E.

Employment Law
Toler v. Süd-Chemie, Inc., 458 S.W.3d 276 (Ky. 2014)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. SüdChemie terminated Joseph E. Toler's employment after several coworkers reported Toler had made racist comments in the workplace.
Toler challenged these allegations as false and filed a defamation claim
against both the Company as well as the employees who initially reported
the comments. At trial, the Company was granted a directed verdict and a
jury found in favor of the employees. The Court of Appeals, however,
reversed the Company's directed verdict, holding that Toler's mere
allegation of falsity was enough to create a jury question, despite the
Company's qualified privilege in the defamation context. Reversing the
Court of Appeals, the Court held that the qualified privilege requires more
than a bare allegation of falsity. Instead, falsity and malice in fact are
required to show that the qualified privilege was abused. Even if false,
the defamatory statement must be made maliciously, i.e. with
malevolence or ill will. Toler's simple allegation of falsity did little to
indicate actual malice. The Court upheld the Court of Appeals with
regard to the jury instructions and the verdict in favor of the employees.
While perhaps clumsily arranged, the jury instructions were a sufficient
statement of the applicable law and were not designed to mislead the
jury. "Actual malice" has long been defined as reckless disregard as to
the falsity of the statement or knowing the statement is false; the jury
instructions included that definition.

F.

Medical Malpractice
Branham v. Rock, 449 S.W.3d 741 (Ky. 2014)
Opinion of the Court by Justice Keller. All sitting. Minton, CJ; Abramson,
Cunningham, and Noble, JJ. concur. Venters, J., concurs in result only by
separate opinion in which Scott, J. joins. Ira Branham and his wife were
involved in a single vehicle accident. Following the accident, Mrs.
Branham was treated initially at Mary Chiles Hospital and then, out of an
abundance of caution, flown to UK Medical Center. Physicians at UK
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evaluated Mrs. Branham and released her. Thirty-six hours later, Mrs.
Branham died from a ruptured aorta that had been caused by blunt force
trauma. Ira Branham sued the UK Medical Center and the physicians
who cared for his wife there. The jury found in favor of the defendants.
On appeal Branham argued that the trial court improperly excluded
evidence of one physician's difficulties with the Kentucky Board of
Medical Licensure and evidence of another physician's problem passing
the medical board licensure examination. The Court held that the
evidence was properly excluded as collateral to the issue of malpractice.
Branham next argued that the trial court should have limited the number
of expert witnesses called by the multiple defendants. The Court held the
trial court did not abuse its discretion in permitting the defendants to call
the experts. The third issue raised by Branham had to do with the jury
instructions. The instructions asked the jury to determine whether the
physicians had violated their standard of care and whether that violation
"was a substantial factor in causing" Mrs. Branham's death. Branham
wanted an instruction that asked the jury to determine if any violation of
the standard of care "was a substantial factor in the failure to diagnose"
Mrs. Branham's aortic injury. Branham argued that, under Deutsch v.
Shein, 597 S.W.2d 141 (Ky. 1980), he was entitled to that instruction. The
Court analyzed use of the Deutsch instruction in prior cases and
concluded that such an instruction should be used where there is a
supervening intervening cause for the injury. Here, the Court concluded
that there was no evidence of a supervening intervening cause; therefore,
the trial court was not required to use a Deutsch instruction. Finally, the
Court did not address Branham's claim that the trial court incorrectly
afforded the UK Medical Center immunity because it was not necessary
to do so. However, the Court indicated that, given the appropriate case, it
might be inclined to revisit the immunity issue.
G.

Real Property
Your Community Bank, Inc. v. Woodlawn Springs Homeowners Ass'n,
Inc., 449 S.W.3d 357 (Ky. 2014)
Opinion of the Court by Justice Cunningham. All sitting; all concur. Bank
that acquired developer's subdivision lots by deed in lieu of foreclosure
following developer's death brought a declaration-of-rights action against
subdivision's homeowners' association, asserting that it was exempt from
paying fees that were imposed by the association. The Nelson Circuit
Court granted summary judgment in favor of the bank and the association
appealed. The Court of Appeals reversed. The Supreme Court granted
discretionary review and held: 1) the present action was an action at law,
not an action in equity; and 2) the bank possessed all of the rights of the
developer under the declarations and, thus, was not required to pay the
annual fees. Accordingly, the Supreme Court reversed the Court of
Appeals and reinstated the Circuit Court's decision.
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H.

Workers' Compensation
1.

Martin County Coal Co. v. Goble, 449 S.W.3d 362 (Ky. 2014).
Opinion of the Court by Justice Keller. All sitting; all concur. Goble
suffered a work-related low back injury with an associated
psychological injury. In support of his psychological claim, Goble
offered an opinion from a psychologist that he had mild
depression related to the physical injury and an "estimated" AMA
impairment rating of 5 percent. However, the psychologist opined
that Goble's impairment could improve with treatment, treatment
Goble never received. The ALJ awarded Goble benefits based on
a 12 percent total impairment rating – 7 percent for the low back
injury and 5 percent for the psychological injury. Martin County
Coal challenged the validity of the award attributable to Goble's
psychological condition. The Workers' Compensation Board, the
Court of Appeals, and the Supreme Court affirmed the ALJ's
award. Martin County Coal argued that, because there was no
medical opinion that Goble had reached maximum medical
improvement for his psychological condition, an award based on
an "estimated" psychological impairment was inappropriate. The
Supreme Court noted that the AMA Guides provide that a patient
may refuse treatment and that refusal neither increases nor
decreases that patient's impairment. Therefore, Goble's failure to
treat did not preclude the assessment of an impairment rating.

2.

U.S. Bank Home Mortgage v. Schrecker, 455 S.W.3d 382 (Ky.
2014)
Opinion of the Court by Justice Keller. All sitting. Minton, CJ,
Abramson, Noble, and Venters, JJ., concur. Scott, J, dissents by
separate opinion in which Cunningham, J., concurs. Schrecker
was struck by a car and injured while crossing the street to get
something to eat on her break. At the time, Schrecker was in the
middle of the block and, after being waived on by the car in the
outside lane, she walked in front of a car in the middle lane. The
ALJ awarded Schrecker benefits, and the Workers' Compensation
Board and the Court of Appeals affirmed. The Supreme Court
reversed. The Court reviewed existing Kentucky law regarding
the personal comfort doctrine and the going and coming rule
noting that the cases dealt with employees with no fixed place of
employment. The Court noted that this case differed because
Schrecker had a fixed place of employment, and no Kentucky law
governed such situations. Therefore, the Court referred to
Professor Larson's treatise on workers' compensation. Relying on
that treatise, the Court stated that such cases need to be decided
on a case-by-case basis. In doing so, the ALJ should consider the
following non-exclusive list of factors: whether the employee is
paid during the break; the length of the break; the extent to which
the employer limits the employee's activities during the break; how
far from the employer's premises the employee was when injured;
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whether the employee's activity during the break amounted to a
substantial deviation from seeking personal comfort; whether the
hazard encountered by the employee flowed from employment or
was part of normal going and coming activities; and whether the
employee's activity was expressly or impliedly prohibited by the
employer. The Court determined that Schrecker's activity –
crossing in the middle of the block and walking into an oncoming
vehicle – took her so far outside the normal going and coming
activities as to negate her entitlement to benefits.
I.

Writ
Inverultra, S.A. v. Wilson, 449 S.W.3d 339 (Ky. 2014)
Opinion of the Court by Justice Abramson. All sitting. Minton, C.J.; Keller
and Noble, JJ., concur. Venters, J., dissents by separate opinion in which
Cunningham and Scott, JJ., join. Inverultra, S.A., appealed from an order
of the Court of Appeals denying writs of mandamus and prohibition.
Inverultra sought the lifting of a protective order and the issuance of
orders compelling the real parties in interest, Union Underwear Company,
Inc., and Parque Industrial Bufalo, S.A. de C.V., to respond to certain
discovery requests Inverultra had propounded in a judgment-enforcement
action in the Warren Circuit Court. The Court of Appeals denied relief
upon finding that the trial court's protective order did not amount to an
abuse of discretion. The Supreme Court agreed with the Court of Appeals
that Inverultra is not entitled to the relief it seeks, and affirmed the denial
of the requested writs. In affirming, the Supreme Court determined that
Inverultra failed to meet any of the conditions requisite for CR 81 relief;
specifically, that the alleged trial court error was subject to adequate
appellate review, and even if it were not, the harm Inverultra sought avoid
was not an irreparable injury.

J.

Attorney Discipline
1.

Kentucky Bar Ass'n v. Burgin, 448 S.W.3d 816 (Ky. 2014).
Opinion and Order. All sitting; all concur. Burgin was found guilty
of one count of professional misconduct by an Opinion and Order
dated November 21, 2013. See Kentucky Bar Ass'n v. Burgin, 412
S.W.3d 872, 877 (Ky. 2013). As a result, he was suspended from
the practice of law for sixty days with thirty days of that
suspension probated for two years subject to several conditions,
including that he attend and complete the Office of Bar Counsel's
Ethics and Professionalism Enhancement Program as previously
ordered. Upon later being advised that Burgin had not complied
with any of the conditions, the Court issued an order for Burgin to
show cause why his probation should not be revoked and the
remainder of the sixty-day suspension imposed. He failed to do
so. Accordingly, the Court ordered that his probation be revoked
and that Burgin be suspended from the practice of law for the
remaining thirty days as previously ordered.
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2.

Kentucky Bar Ass'n v. Burgin, 448 S.W.3d 256 (Ky. 2014).
Opinion and Order. All sitting; all concur. Burgin was charged with
violating SCR 3.130-1.3 for failing to act with reasonable diligence
and promptness in dealing with a deceased client's personal-injury
matter and estate; SCR 3.130-1.4(a)(3) for failing to keep the
administrator of the estate reasonably informed about the status of
the matter; SCR 3.130-1.4(a)(4) for failing to promptly reply to the
estate administrator's reasonable requests for information; SCR
3.130-1.16(d) for failing to give reasonable notice to the estate
administrator that Burgin had abandoned the matter and thereby
ended the representation; and SCR 3.130-8.1(b) for failing to
respond to the bar complaint despite having been warned that
doing so could result in additional charges of misconduct. Burgin
did not answer the charge, and the case thus proceeded directly
to the Board of Governors as a default case. The Board found
Burgin guilty of all counts. After considering Burgin's lengthy
history of discipline, the Board recommended a 181-day
suspension to be served concurrently with any current
suspension. Neither the Office of Bar Counsel nor Burgin sought
review under SCR 3.370(7), and the Court declined to undertake
review under SCR 3.370(8). Accordingly, the Board's decision was
adopted in full under SCR 3.370(9).

3.

Kentucky Bar Ass'n v. Curtis, 451 S.W.3d 239 (Ky. 2014).
Opinion and Order. All sitting; all concur. The Inquiry Commission
issued a total of six charges against Curtis arising from three
separate files. The charges included one count of violating SCR
3.130-1.16(d) (failure to take steps to the extent reasonably
practicable to protect a client's interests upon termination of
representation); two counts of violating SCR 3.130-3.4(c)
(knowingly disobeying an obligation under the rules of a tribunal);
and three counts of violating SCR 3.130-8.1(b) (knowingly failing
to respond to a lawful demand for information from an admissions
or disciplinary authority). The Board of Governors found Curtis
guilty of all six charges. In determining the appropriate sanction for
the pending charges, the Board reviewed Curtis's disciplinary
history, which included two private admonitions; an indefinite
suspension for CLE-noncompliance; an indefinite ban from
practicing before the U.S. Bankruptcy Court for the Western
District of Kentucky; and a sixty-day suspension. The Board also
considered Curtis's other pending disciplinary charges, which
included four additional charges not currently before the Court.
The Board ultimately recommended a one-year suspension, to run
consecutively with any other disciplinary suspensions or
requirements. The Court concluded that the Board's
recommendation was appropriate and sanctioned Curtis
accordingly.
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4.

Kentucky Bar Ass'n v. Parks, 449 S.W.3d 763 (Ky. 2014).
Opinion of the Court. All sitting; all concur. A client retained Parks
and paid him $500 to obtain a title on an abandoned vehicle. The
client made numerous attempts to contact Parks regarding the
status of the title but received no response. Parks failed to obtain
the title and never refunded the client's money. The Office of Bar
Counsel attempted to resolve the matter as an alternative
disposition under SCR 3.160. But Parks failed to provide the OBC
with any pertinent information concerning the client's complaint.
Parks also failed to respond to the OBC's formal complaint. The
Inquiry Commission issued a four-count charge against Parks,
alleging violations of SCR 3.130-1.3 (failure to act with reasonable
diligence); SCR 3.130-1.4(a)(3) (failure to keep client reasonably
informed); SCR 3.130-1.16(d) (failure to refund unearned fee);
and SCR 3.130-8.1(b) (failure to respond to formal complaint and
lawful requests for information). The Board of Governors found
Parks guilty of all four violations and recommended that Parks be
suspended for a period of thirty days and pay restitution to his
client. The Court agreed with the Board's recommendation and
sanctioned Parks accordingly.

5.

Kentucky Bar Ass'n v. Benton, 449 S.W.3d 368 (Ky. 2014).
Opinion of the Court. All sitting; all concur. Benton was arrested
and charged with receiving stolen property, $10,000 or more. He
entered a not guilty plea at his arraignment but failed to appear for
his next hearing. He provided no explanation for his failure to
appear, and a bench warrant was issued for his arrest. An Inquiry
Commission complaint was mailed to Benton at his bar roster
address and returned undeliverable and unable to forward. Benton
filed no response to the complaint. In a separate disciplinary
matter, the Supreme Court had found Benton guilty of violating
SCR 3.130-8.4(b) and suspended him from the practice of law for
181 days. Benton was also ordered to complete a KYLAP referral
and assessment and comply with any recommendations by
KYLAP. The Board recommended another 181-days suspension
for Benton, to run consecutively to his current suspension. But the
Court declined to follow the recommendation, noting that Benton's
prior disciplinary history, current suspension, the seriousness of
his felony offense, and his flagrant disregard for the dignity of the
court in which his case is pending justified an indefinite
suspension, to remain in effect until further motion from Benton or
the KBA or upon the Court's own motion.

6.

Kentucky Bar Ass'n v. Pridemore, 448 S.W.3d 252 (Ky. 2014).
Opinion of the Court. All sitting; all concur. In two disciplinary files,
the Board of Governors unanimously found Pridemore guilty of
two counts of violating SCR 3.130-1.3, two counts of violating
SCR 3.130-1.4(a)(3)&(4), and two counts of violating SCR 3.1301-47

1.16(d). The Board also found Pridemore guilty of two counts of
violating SCR 3.130-8.1(b), though that decision was not
unanimous. The Board recommended that Pridemore be
suspended for 181 days, to run consecutive to any other
suspension. Neither the Office of Bar Counsel nor Pridemore
sought review by the Court under SCR 3.370(7), and the Court
declined to undertake review under SCR 3.370(8). So the Board's
recommendation was adopted under SCR 3.370(9), and
Pridemore was suspended from the practice of law for 181 days.
V.

FEBRUARY 2015
A.

Certification of Law
Com. v. Carman, 455 S.W.3d 916 (Ky. 2015)
Opinion of the Court by Justice Abramson. Minton, C.J.; Abramson,
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. The
Commonwealth, by and through the Jefferson County Attorney, moved
the Supreme Court to certify a question of law referring to Commonwealth
v. Wilson, 384 S.W.3d 113 (Ky. 2012), a case forbidding ex parte
communications with judges for the purposes of issuing and setting aside
warrants. In Carman, the Court concluded that the request for certification
was improvidently granted given that there was no final order in the
underlying case. The Court instead issued a supervisory writ pursuant to
its authority in Section 110 of the Kentucky Constitution which grants the
Supreme Court the authority to exercise control over the court of justice.
In so doing, the Court directed all judges in the Court of Justice to cease
any ex parte communications regarding a criminal defendant's conditions
of release after the initial fixing of bail.

B.

Criminal Law
1.

Cherry v. Com., 458 S.W.3d 787 (Ky. 2015).
Opinion of the Court by Justice Noble. Minton, C.J.; Abramson,
Cunningham, Keller, Noble, and Venters, JJ., sitting. Minton, C.J.;
Abramson, Cunningham, and Keller, JJ., concur. Venters, J.,
dissents by separate opinion. Cherry was convicted of murder,
first-degree wanton endangerment, second-degree unlawful
imprisonment, carrying a concealed deadly weapon, and several
drug-related crimes. He was sentenced to life in prison and
appealed to the Supreme Court as a matter of right. See Ky.
Const. §110(2)(b). In affirming, the Court held that the trial court
acted within its discretion in declining to sever and try separately
the properly joined murder charge from the other charges; that
evidence of Cherry previously firing his gun aimlessly out of a
moving automobile's passenger window while intoxicated was
improper rebuttal evidence under KRE 404(b), but its admission
was harmless error; that allowing a detective to testify to his
opinion of Cherry's truthfulness during a post-arrest interview was
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harmless error; that a crime scene photograph showing the
murder victim's gunshot wound was admissible; and that the
cumulative effect of the harmless errors did not render the trial
fundamentally unfair. In his dissent, Justice Venters would have
found joinder of the murder charge to the other charges improper
under RCr 6.18.
2.

Garland v. Com., 458 S.W.3d 781 (Ky. 2015)
Opinion of the Court by Justice Venters. Minton, C.J.; Abramson,
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur.
Criminal Law; DNA Testing; Bad Faith Destruction of Evidence.
On remand from the Supreme Court of Kentucky, the McCreary
Circuit Court held an evidentiary hearing to determine if Appellant
John Roscoe Garland was deprived of due process when,
immediately after his trial, police officers destroyed certain items
of potential evidentiary value, rendering them unavailable for posttrial DNA testing. The circuit court found that the officers had not
acted in bad faith when they destroyed the items which neither
side had used as evidence at trial. Accordingly, the circuit court
denied Garland's motion for relief from the conviction.
On appeal, the Supreme Court of Kentucky unanimously affirmed,
holding that Garland had waived his right to subject those items to
DNA testing because he failed to assert the right on the original
appeal of his conviction to the Supreme Court. The Court
concluded that the trial court's finding with respect to the officer's
lack of bad faith in the destruction of potential evidence was
adequately supported by the record and, therefore, was not clearly
erroneous.

3.

Bond v. Com., 453 S.W.3d 729 (Ky. 2015).
Opinion of the Court by Justice Keller. Minton, C.J.; Abramson,
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur.
Bond confessed to sodomizing and strangling his unconscious
girlfriend. Based in large part on that confession, a jury convicted
Bond of murder and sodomy in the first degree and sentenced him
to life in prison without parole for twenty-five years. On appeal
Bond argued that his confession should have been suppressed
because it was not voluntary or knowing; that his confession
should have been played in its entirety to the jury; and that there
was insufficient evidence to support his sodomy conviction. The
Supreme Court held that, while officers questioning Bond used
some deceptive tactics, those tactics did not act to negate the
knowingness and voluntariness of Bond's waiver of his Miranda
rights.
As to the Commonwealth's playing of Bond's confession, the Court
noted that the Commonwealth deleted portions wherein Bond
professed his affection for the victim. The Court held that the trial
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court did not abuse its discretion by excluding those portions
because they were self-serving hearsay. Furthermore, exclusion
of those portions did not violate the "rule of completeness" (KRE
106) because their inclusion would not have altered the meaning
of what was played to the jury.
As to the sodomy charge, Bond argued that the only evidence the
victim was helpless came from his confession and, absent
corroborating evidence, his confession was insufficient to support
a conviction. The Court noted that, pursuant to RCr 9.60, a
confession made outside court must be supported by
corroborating proof. In this case, the Court held that testimony
from a witness that the victim had passed out earlier in the
evening and had been left asleep on the floor in conjunction with
how the police found her body was sufficient to corroborate Bond's
confession.
4.

Smith v. Com., 454 S.W.3d 283 (Ky. 2015).
Opinion of the Court by Justice Cunningham. Minton, C.J.;
Abramson, Cunningham, Keller, Noble and Venters, JJ., sitting. All
concur, except Noble, J., concurs in result only. Appellant and his
co-defendant fired a barrage of gunshots into a crowd of people
gathered at Shawnee Park in Louisville. One victim was killed and
two others were injured. Evidence was also presented that
Appellant attempted to discard and conceal the handgun used
during the shooting. Accordingly, a Jefferson Circuit Court jury
convicted Smith of complicity to murder, two counts of criminal
attempt to commit murder, two counts of first-degree wanton
endangerment, and one count of tampering with physical
evidence. Appellant received a total sentence of twenty-four years'
imprisonment. The Kentucky Supreme Court held that the gang
expert testimony presented by the Commonwealth constituted
proper expert testimony under KRE 702. The Court further held
that the expert testimony was relevant, probative, and not unduly
prejudicial. In addition, the Court determined that Appellant was
properly sentenced under KRS Chapter 532 and, thus, in
accordance with procedures governing sentencing for nonaggravated capital offenses.

5.

Luna v. Com., 460 S.W.3d 851 (Ky. 2015).
Opinion of the Court by Chief Justice Minton. Minton, C.J.;
Abramson, Cunningham, Keller, Noble, and Venters, JJ., sitting.
All concur. A circuit court jury convicted George Luna of firstdegree murder and first-degree arson for killing Debra
Hendrickson and burning the trailer where she lived. The jury also
found as a statutory aggravator that Luna murdered Hendrickson
in the commission of first-degree robbery. As a result, Luna was
sentenced to imprisonment for life without the possibility of
probation or parole. On appeal, Luna presented a host of
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arguments. After rejecting the Commonwealth's assertion that the
"law-of-the-case" doctrine barred consideration of a number of
Luna's issues, the Court addressed each of Luna's arguments
individually, holding that: 1) the trial court properly denied Luna's
Daubert challenge to the Commonwealth's arson investigator; 2)
the victim's prior statements were admissible because they were
not hearsay; 3) evidence of Luna's conduct at the police station
was improperly admitted; 4) the Commonwealth's crossexamination of Luna was improper but not reversible error; 5)
evidence of a prior civil judgment against Luna was properly
admitted; 6) Luna was improperly asked to characterize the
testimony of other witnesses but the error was harmless; 7) the
trial court properly rejected Luna's alleged alternative perpetrator
theory; 8) Luna did not present sufficient evidence to warrant an
intoxication or extreme emotional disturbance instruction; 9) Luna
was entitled to a directed verdict on the first-degree arson charge;
10) Luna's trial was not unfair because of cumulative error; 11) the
Commonwealth did not exhibit prosecutorial vindictiveness by
seeking statutory aggravators in Luna's second trial; and 12) Luna
was entitled to a directed verdict on the robbery aggravator.
Based on these conclusions, the Court reversed Luna's firstdegree arson conviction and sentence but affirmed Luna's firstdegree murder conviction and his sentence of life imprisonment
without possibility of probation or parole.
6.

Martin v. Com., 456 S.W.3d 1 (Ky. 2015).
Opinion of the Court by Chief Justice Minton. Minton, C.J.;
Abramson, Cunningham, Keller, Noble, and Venters, JJ., sitting.
Noble and Venters, JJ., concur. Abramson, J., concurs except as
to Section II.B.2., in which she concurs in result only. Keller, J.,
dissents by separate opinion in which Cunningham, J., joins.
Martin was convicted of fourteen counts of first-degree unlawful
transaction with a minor, fourteen counts of incest, and one count
of use of a minor in a sexual performance, among other, nonsexual charges. Martin argued on appeal that the jury instructions
used to convict him of the sexual crimes violated his right to a
unanimous verdict. The Court agreed, finding that each of the
challenged instructions violated one of the two archetypal
unanimous-verdict violations by either (1) failing to draw a
sufficient distinction between identical instructions; or (2) allowing
multiple instances of criminal offenses to satisfy the instruction.
The Court also concluded that unanimous-verdict violations
constitute palpable error as a matter of law, even where there is
overwhelming evidence of guilt, due to the constitutional roots and
due-process implications of the unanimous-verdict right.
Therefore, the Court reversed Martin's convictions for the sexual
crimes.
The Court also distinguished between the application of the
present-memory-refreshed
and
past-recollection-recorded
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evidentiary rules. The Court found the victim's use of notes to
refresh her memory during testimony to be proper because the
writing was used only to refresh her memory and was not read or
admitted into evidence. Therefore, the present-memory-refreshed
rule applied requiring a lesser evidentiary foundation necessary
for admission of evidence under the similar past-recollectionrecorded exception to the hearsay rule.
7.

Stansbury v. Com., 454 S.W.3d 293 (Ky. 2015).
Opinion of the Court by Justice Keller. Minton, C.J.; Abramson,
Cunningham, Keller, Noble, and Venters, JJ., sitting. Minton, C.J.;
Abramson, Noble, and Venters, JJ., concur. Cunningham, J.,
concurs in part and dissents in part by separate opinion.
Stansbury waited until his girlfriend fell asleep. He then set the
house on fire, taking his Xbox, video games, BB gun, clothes and
other personal items with him as he fled. The girlfriend awoke,
smelled smoke, and got out of the house alive. A jury convicted
Stansbury of attempted murder, first-degree arson, and of being a
PFO in the first degree. On appeal, Stansbury argued the trial
court: admitted impermissible evidence of prior bad acts;
prejudicially limited his cross-examination of the Commonwealth's
expert witness; engaged in prosecutorial misconduct by appealing
to juror prejudice regarding mental health issues; and admitted
improper evidence during the penalty phase. The Supreme Court
affirmed on the first three issues but reversed on the fourth.
The victim had a number of pets, several of which perished in the
fire. On cross-examination, Stansbury elicited testimony from the
victim that he had occasionally cared for the pets. On re-direct
examination, the victim testified that Stansbury had viciously
abused her pets on several occasions. Stansbury did not object.
The Court held that Stansbury, by asking the victim about how he
cared for the pets opened the door to this evidence. Therefore, he
could not complain if the Commonwealth walked through that
door. The Commonwealth introduced evidence that Stansbury
was not originally from Bell County, that he had anger
management issues, and that he suffered from a mental illness.
Stansbury argued this amounted to prosecutorial misconduct but
had not preserved the issue. The Court noted that Stansbury had
opened the door to most of the evidence and the remaining
evidence and/or comments by the Commonwealth, even if
impermissible, did not rise to the level of prosecutorial misconduct
or to the level of palpable error. During the penalty phase, the
Commonwealth introduced judgments from three previous crimes
Stansbury had committed. Two of the judgments identified the
victims of the crimes and the third contained charges that had
been dismissed. The Court reiterated previous holdings that
introducing such evidence is egregious and amounts to manifest
injustice. Therefore, although the Court affirmed Stansbury's
1-52

convictions, it reversed and remanded for a new penalty phase
trial.
8.

Sykes v. Com., 453 S.W.3d 722 (Ky. 2015).
Opinion of the Court by Justice Cunningham. Minton, C.J.;
Abramson, Cunningham, Keller, Noble, and Venters, JJ., sitting.
All concur. A Jefferson Circuit Court jury convicted Appellant of
criminal attempt to commit murder, two counts of first-degree
robbery, possession of a hand gun by a convicted felon, wanton
endangerment, and tampering with physical evidence. He
received a total sentence of thirty years' imprisonment. The
Kentucky Supreme Court affirmed the trial court's denial of
Appellant's motion to suppress his confession. However, the
Court held that the trial court abused its discretion under KRE 106
by not admitting additional portions of Appellant's recorded
confession that demonstrated a lack of intent to kill. Because
Appellant was convicted of attempted murder – a charge where
proving intent to kill is paramount – the error here was not
harmless. Lastly, the Court determined that the felony possession
of hand gun jury instruction was proper, and did not violate
Appellant's right to a unanimous verdict.

9.

St. Clair v. Com., 455 S.W.3d 869 (Ky. 2015).
Opinion of the Court by Justice Noble. Minton, C.J.; Abramson,
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur.
St. Clair was convicted of capital murder and other crimes. He
was sentenced to death, and his matter-of-right appeal was
conducted concurrently with the Supreme Court's mandatory
review of his death sentence. The Court held that reversal of his
convictions and sentence was required as a result of nonharmless errors in the admission of evidence of a prior murder by
St. Clair, which involved matters that were either irrelevant or of
only limited probative value that was substantially outweighed by
the danger of undue prejudice, confusion of the issues, and
misleading the jury; and in the admission of irrelevant testimony
from the widow of the victim of the prior murder. The Court also
held that double jeopardy had not barred St. Clair's re-trial after a
previous trial had resulted in a mistrial.

10.

Com. v. Gamble, 453 S.W.3d 716 (Ky. 2015).
Opinion of the Court by Justice Cunningham. Minton, C.J.;
Abramson, Cunningham, Keller, Noble, and Venters, JJ., sitting.
All concur. The Appellee was convicted of trafficking in a
controlled substance in the second degree, as proscribed in KRS
218A.1413(1)(c), and being a persistent felony offender in the first
degree. The Appellee argued that his sentence could not be
enhanced by his persistent felony offender status because HB 463
capped the maximum sentence of a conviction based on KRS
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218A.1413(1)(c) to three years' imprisonment. The Court held
that HB 463's three-year sentencing cap, delineated in KRS
218A.1413(2)(b)(1), does not prevent a second-degree trafficking
conviction from being enhanced beyond three years imprisonment
by virtue of the offender's status as a persistent felony offender.
11.

Ross v. Com., 455 S.W.3d 899 (Ky. 2015).
Opinion of the Court by Chief Justice Minton. Minton, C.J.;
Abramson, Cunningham, Keller, Noble, and Venters, JJ., sitting.
All concur. Ross was convicted of murder and first-degree arson.
At his trial, Ross raised a Batson challenge alleging gender
discrimination in jury selection. Ross easily established a prima
facie case of discrimination, but the trial court found the
Commonwealth's proffered justifications for striking the challenged
jurors to be satisfactory and denied Ross's motion. On appeal, the
Court concluded the trial court erred in denying Ross's Batson
challenge because the Commonwealth's justification for striking
two of the putative female jurors – that it chose the jurors it liked
and struck the rest – was not sufficiently gender neutral to satisfy
Batson's second prong. The Court reasoned that for a wholly
subjective rationale, such as the one provided by the
Commonwealth, to satisfy Batson its proponent must articulate a
"clear and reasonably specific" basis for the subjective strike so
the opponent may show pretext and the court can assess the
credibility of the proffered justification. Because the
Commonwealth did not provide an adequate gender-neutral
justification for striking two female jurors from the venire, the Court
reversed Ross's convictions.

C.

Declaratory Judgement
Commonwealth Finance and Administration Cabinet v. Wingate, 460
S.W.3d 843 (Ky. 2015)
Opinion of the Court by Justice Venters. Minton, C.J.; Abramson,
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. In a
Medicaid contract dispute between the Finance Cabinet and Kentucky
Spirit, after entry of a partial summary judgment, the trial court stayed all
further discovery during the pendency of the appeal of the partial
summary judgment, even though other issues remained before the trial
court. The Court of Appeals subsequently granted a writ allowing
Kentucky Spirit to proceed with discovery in the trial court, based upon its
conclusion that the trial court's stay resulted in an indefinite stay without a
pressing need. Held: (1) the appeal of the partial summary judgment to
the Court of Appeals did not divest the circuit court of jurisdiction over the
case under City of Devondale v. Stallings, 795 S.W.2d 954, 957 (Ky.
1990) because unresolved issues remained pending in the circuit court;
(2) while the trial court had authority to permit ongoing discovery relating
to the unresolved issues, its decision to abate all discovery during the
appeal was not an abuse of discretion; (3) the Court of Appeals erred in
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relying upon the Estate of Cline v. Weddle, 250 S.W.3d 330 (Ky. 2008)
and Rehm v. Clayton, 132 S.W.3d 864 (Ky. 2004), where the "pressing
need" for ongoing discovery arose because of the realistic concern that
the discovery material was subject to loss or destruction during appeal.
Here, trial court's discretion was supported by the fact that the discovery
material consisted of secure government documents not realistically
subject to loss or destruction.
D.

Employment Law
Pennyrile Allied Community Services, Inc. v. Rogers, 459 S.W.3d 339
(Ky. 2015)
Opinion of the Court by Justice Venters. Minton, C.J.; Abramson,
Cunningham, Keller, Noble and Venters, JJ., sitting. Minton, C.J.;
Abramson, Cunningham, Keller, and Venters, JJ., concur. Noble, J.,
dissents by separate opinion. Statutory construction; employment law.
Questions presented are: (1) whether reports and disclosures protected
under the Kentucky whistleblower statute must "touch upon a matter of
public concern," and (2) whether the plaintiff's conduct constituted the
kind of activity protected by KRS 61.102. Katricia Rogers brought suit
against her former employer, Pennyrile Allied Community Services, Inc.
(PACS), alleging violation of KRS 61.102, Kentucky's whistleblower
statute. Rogers, whose job often required her to travel about her district,
claimed that she was fired in retaliation for reporting that her supervisor
had committed trespass by visiting her residence to determine if she was
actually working. The trial court dismissed the suit because that report
did not "touch upon a matter of public concern." The Court of Appeals
reversed, reasoning that the statute contains no explicit language
requiring that disclosures protected under the statute must touch on a
matter of public concern. On discretionary review, the Supreme Court
reversed and on other grounds, reinstated the trial court's dismissal. The
Court held that, while KRS 61.102 is unambiguous in its omission of a
"public concern" requirement, Rogers's conduct (seeking legal advice
from a deputy sheriff about her supervisor's trespass on her land and
complaining to the supervisor at a public meeting about his trespass) did
not amount to a disclosure that was afforded protection by the statute.

E.

Evidence
Oliphant v. Ries, 460 S.W.3d 889 (Ky. 2015)
Opinion of the Court by Justice Keller. Minton, C.J.; Abramson,
Cunningham, Keller, Noble, and Venters, JJ., sitting. Minton, C.J.;
Abramson, Cunningham and Noble, JJ., concur. Venters, J., concurs in
result only by separate opinion. Billie Jo Reis, who was thirty-six weeks
pregnant, began bleeding. She went to the hospital where she underwent
a C-section. Unfortunately, prior to birth, Reis's daughter lost a significant
amount of blood and suffered significant birth defects. Reis filed a
medical malpractice claim against the hospital, the physician who
delivered the baby (Oliphant), and the baby's neonatologist. The primary
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issue was whether the majority of Reis's blood loss occurred before or
after she arrived at the hospital. A defense expert, relying on sheep
studies, devised a mathematical formula and testified that the blood loss
occurred while Reis was still at home. The jury found in favor of the
defendants. On appeal, Reis argued that the defense expert's testimony
should have been excluded as not medically or scientifically reliable. The
Court of Appeals agreed with Reis and reversed, holding that the defense
expert's testimony did not meet the Daubert requirements for admission.
The Supreme Court reversed the Court of Appeals. In doing so, the
Court noted, as did the Court of Appeals, that the expert's theory had
never been tested on a human fetus, although it had been tested on
sheep. However, the Court also noted that testing on a human fetus
would result in its death; therefore, such testing could never take place.
Because of such limitations, an expert's extrapolation from animal studies
to human applications does not automatically render an opinion based on
the extrapolation unreliable. A trial court should look to other evidence to
determine if the contested evidence is scientifically reliable. Here, other
physicians gave similar testimony, although not using a mathematical
formula, and the defendants filed peer-reviewed articles supporting the
expert's premise. That was sufficient to support the trial court's admission
of the evidence.
F.

Attorney Discipline
1.

Kentucky Bar Ass'n v. Land, 453 S.W.3d 176 (Ky. 2015).
Opinion of the Court. Minton, C.J.; Abramson, Cunningham,
Keller, Noble, and Venters, JJ., sitting. All concur. Based on her
actions in the handling of three estates, Land pled guilty in federal
court to corruptly endeavoring to obstruct and impede the due
administration of the Internal Revenue Code. She was sentenced
to five years' probation. The Ohio Supreme Court initially imposed
an interim felony suspension. Thereafter, the Ohio disciplinary
counsel filed a complaint alleging Land had violated a number of
the Ohio Rules of Professional Conduct. Following a hearing, the
Board of Commissioners found Land should be indefinitely
suspended from the practice of law and should not be permitted to
apply for reinstatement of her license until completion of her
federal probation. The Ohio Supreme Court adopted the Board of
Commissioner's findings and imposed the recommended
discipline.
Under SCR 3.166, the KBA notified the Kentucky Supreme Court
of Land's felony conviction and she was automatically suspended.
Land notified the KBA of the Ohio Supreme Court's Order
indefinitely suspending her license. The KBA then moved the
Kentucky Supreme Court under SCR 3.435 to impose reciprocal
discipline. The Court issued a show cause order, and Land did not
respond. Therefore, the Court granted the KBA's petition and
imposed reciprocal discipline, suspending Land from the practice
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of law until she demonstrates that her suspension by the Ohio
Supreme Court has been lifted.
2.

Kentucky Bar Ass'n v. Claypoole, 452 S.W.3d 135 (Ky. 2015).
Order of the Court. Minton, C.J.; Abramson, Cunningham, Keller,
Noble, and Venters, JJ., sitting. All concur. In September 2013,
the Kentucky Supreme Court suspended Claypoole for six
months, with the suspension probated for two years subject to the
conditions that Claypoole complete the Ethics and
Professionalism Enhancement Program ("EPEP"), complete an
additional three hours of remedial ethics education at his own
expense, and pay the costs of the disciplinary proceedings. In
September 2014, the KBA filed a motion to show cause for
Claypoole's failure to comply with the conditions of probation.
According to the KBA, Claypoole failed to attend and complete
EPEP within the deadline scheduled by the Court and failed to pay
$2,903.81 in costs. The Court granted the KBA's motion and a
show cause order was issued giving Claypoole thirty days to
respond. Claypoole failed to respond. Accordingly, the Court
determined that Claypoole had violated the terms of his probation
and suspended him from the practice of law for six months.

3.

Kentucky Bar Ass'n v. James, 452 S.W.3d 604 (Ky. 2015).
Order of the Court. Minton, C.J.; Abramson, Cunningham, Keller,
Noble, and Venters, JJ., sitting. All concur. In December 2012,
James pled guilty to the felony charge of flagrant non-support and
was sentenced to five years in prison, probated for ten years. He
was ordered to pay restitution in the amount of $233,000, at the
rate of $800 per month. After learning of the felony guilty plea, the
Inquiry Commission filed a formal complaint against James under
SCR 3.160(2). The complaint alleged that James violated SCR
3.130-8.4(b) (lawyer shall not commit a criminal act that reflects
adversely on the lawyer's honesty, trustworthiness, or fitness as a
lawyer in other respects"). James was properly served and notified
bar counsel that he planned to file a response. However, he did
not do so.
In March 2014, the Inquiry Commission filed a formal charge
against James for violating both SCR 3.130-8.4(b) and SCR
3.130-8.1(b). Again, James was properly served but failed to
respond. The case was submitted to the Board of Governors as a
default case under SCR 3.210(1). The Board filed its Findings of
Facts, Conclusions of Law and Recommendations with the Court,
noting that in addition to the facts of this disciplinary case, James
had received private admonitions in 2002 and 2007 and was
suspended from the practice of law by this Court for five years in
2013. Based on the substantial amount of child support
arrearages James amassed and his prior disciplinary actions – the
majority of which involved misuse of client funds and being
1-57

nonresponsive to clients and the KBA – the Board unanimously
recommended that James be permanently disbarred. The Court
agreed and ordered that James be permanently disbarred.
4.

Kentucky Bar Ass'n v. Hoskins, 454 S.W.3d 289 (Ky. 2015).
Order of the Court. Minton, C.J.; Abramson, Cunningham, Keller,
Noble, and Venters, JJ., sitting. All concur. Hoskins was charged
with nine counts in two separate disciplinary actions. In the first
case, Hoskins was charged with violating SCR 3.130-1.3(2); SCR
3.130-1.4(a)(4); SCR 3.130-1.16(d); and SCR 3.130-8.1(b). In the
second case, Hoskins was charged with violating SCR 3.130-1.3;
SCR 3.130-1.4(a)(3); SCR 3.130-1.15(a); SCR 3.130-1.15(b); and
SCR 3.130-1.6(d). The Board of Governors did not unanimously
find Hoskins guilty of all charges, but the Board did unanimously
recommend that Hoskins be suspended from the practice of law
for sixty days, pay restitution to his clients in the amount of
$1,275, attend the Ethics and Professionalism Enhancement
Program and pay all associated costs. Neither party filed a notice
of review with the Court. Noting the significance of Hoskins'
violations and the fact that, aside from filing an initial response to
one of the cases, Hoskins had failed to respond to any
correspondence, the Court adopted the Board's recommended
sanction.

5.

Kentucky Bar Ass'n v. Pendleton, 452 S.W.3d 607 (Ky. 2015).
Order of the Court. Minton, C.J.; Abramson, Cunningham, Keller,
Noble, and Venters, JJ., sitting. All concur. Pendleton was
suspended from the practice of law for nonpayment of bar dues in
January 2013. Nevertheless, he continued to practice law,
represent clients, and make court appearances and file
documents on their behalf. He was charged in three separate files
with violating a number of disciplinary rules, including SCR 3.1301.3 (failing to act with reasonable diligence and promptness in
representing a client); SCR 3.130-1.4 (failing to keep a client
reasonably informed about the status of the case and to promptly
comply with reasonable requests for information); SCR 3.1301.16(d) (failing to promptly return a client's file); SCR 3.130-3.3
(making a false statement to a tribunal); SCR 3.130-3.4(b)
(falsifying a court filing); SCR 3.130-3.4(c) (knowingly disobeying
an obligation under the rules of a tribunal); SCR 3.130-5.5(a)
(practicing law on a suspended license); SCR 3.130-8.1(b)
(knowingly failing to respond to a lawful demand for information);
and SCR 3.130-8.4(c) (engaging in conduct involving dishonesty,
fraud, deceit or misrepresentation). Following the initiation of the
disciplinary complaint, Pendleton failed to respond in any manner.
The Board of Governors unanimously found Pendleton guilty of all
counts and recommended that he be permanently disbarred.
Neither the KBA's Office of Bar Counsel nor Pendleton sought
review by the Court under SCR 3.370(7), and the Court declined
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to undertake review under SCR 3.370(8). Therefore, the Court
adopted the Board's recommendation under SCR 3.370(9) and
permanently disbarred Pendleton from the practice of law in
Kentucky.
VI.

APRIL 2015
A.

Civil Procedure
Kentucky Farm Bureau Mutual Insurance Company v. Conley, 456
S.W.3d 814 (Ky. 2015)
Opinion of the Court by Justice Abramson. Minton, C.J.; Cunningham,
Noble, and Venters, JJ., and Special Justice Richard W. Martin and
Special Justice David B. Sloan, sitting. All concur. Kentucky Farm Bureau
sought discretionary review of a dismissal of its appeal of a Knott Circuit
Court order declaring that a homeowner's insurance policy provided
coverage for claims arising from a murder that took place in the insured's
home. The Court of Appeals dismissed Kentucky Farm Bureau's appeal
as untimely after concluding that a CR 59.05 motion to alter, amend, or
vacate the trial court's order was deficient due to a lack of "particularity"
and therefore failed to toll the time for filing a notice of appeal. The
Supreme Court of Kentucky reversed and remanded, concluding that
under the doctrine of substantial compliance, a timely CR 59.05 motion
that fails to comply with CR 7.02 is still sufficient to trigger the tolling
period for the filing of a notice of appeal.

B.

Contract Law
Dixon v. Daymar Colleges Group, LLC, 2012-SC-000687-DG, 2015 WL
1544450 (Ky. Apr. 2, 2015)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. A
group of students enrolled at Daymar College's Paducah, Kentucky
campus brought suit against Daymar alleging various contractual claims,
e.g. fraudulent inducement, violation of consumer-protection statutes, and
negligent misrepresentation. The claims centered on the rather harried
enrollment process, which required students to complete various tasks
within a short window of time. During the process, the students signed an
Enrollment Agreement, which included an arbitration provision on the
back. The students signed the Agreement, notably, on the front side only;
the students did, however, initial that they had read both sides of the
Agreement. Daymar sought to dismiss the case to arbitration, but the trial
court denied its motion, finding instead that the arbitration provision was
both procedurally and substantively unconscionable. Initially, the Court
held that the trial court was the proper venue for determining the
enforceability of the arbitration provision, despite the presence of a
delegation provision. The Students' argument, according to the Court,
went to the formation of the agreement, which is governed by state
contract principles and is a proper question for the trial court, not the
arbitrator. The Court went on to hold that the arbitration provision was not
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enforceable against the Students because it was not properly
incorporated given that the Students' signatures were not at the close of
the Agreement as required by KRS 446.060. The Court pointed out that
the language indicating the Students had read both sides of the
Agreement was insufficient to indicate assent to the terms on the back
page of the Agreement, and the incorporation language found in the
Agreement did not apply to the terms on the back page. As a result, the
Court held the Students could proceed with their suit against Daymar in
trial court rather than being forced to arbitrate.
C.

Criminal Law
1.

Nunn v. Com., 2013-SC-000814-MR, 2015 WL 2345640 (Ky. Apr.
2, 2015).
Opinion of the Court by Justice Venters. All sitting; all concur.
Appellant, David Nunn, appeals from a judgment of the Hardin
Circuit Court sentencing him to twenty years' imprisonment for the
crimes of fleeing and evading in the second- degree, being a felon
in possession of a handgun, and being a persistent felony
offender in the first-degree. In affirming the trial court, the Court
concluded that: 1) Appellant may not invoke the poisonous tree
doctrine where he unlawfully fled police to avoid an illegal patdown; 2) although Appellant's right to hybrid counsel was violated
when the trial court included certain conditions in its order granting
Appellant hybrid counsel status, these conditions were found to be
harmless beyond a reasonable doubt because Appellant did not
proffer any evidence of prejudice; 3) evidence of Appellant's
possession of marijuana and a firearm was admissible under the
motive prong of KRE 404(b); 4) the prosecutor's comments
concerning Appellant's post-arrest silence, while erroneously
admitted, were fleeting and otherwise not emphasized, and did not
warrant reversal under the palpable error standard; 5) the trial
court did not abuse its discretion by denying defendant's motion
for continuance based upon the pendency of his writ petition in the
Court of Appeals on a related matter; and 6) the trial did not err in
imposing court costs because, although Appellant was indigent,
nothing in the record indicated a finding that Appellant was a "poor
person" as defined by KRS 453.190(2).

2.

Com. v. Terrell, 2012-SC-000550-DG, 2015 WL 1577390 (Ky.
Apr. 2, 2015).
Opinion of the Court by Chief Justice Minton. All sitting.
Abramson, Barber, Cunningham, Noble, and Venters, JJ., concur.
Keller, J., dissents by separate opinion. Samuel Terrell was taken
into custody by police during an investigation of his mother's
murder. The interrogation was halted, however, by a circuit court
order demanding the interrogation cease until Terrell was allowed
access to a public defender. Terrell's father procured the order
from a circuit judge, ex parte, purportedly under the authority of
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RCr 2.14(2). The Court rejected the notion that RCr 2.14(2)
somehow allows a trial court to exercise its constitutional authority
to intervene pre-prosecution to enjoin police from questioning a
suspect. In doing so, the Court overruled West v. Com., 887
S.W.2d 338 (Ky. 1994), which interpreted RCr 2.14(2) as a vehicle
for appointment of counsel or the judicial branch's interference in
pre-prosecution criminal investigations. The Court agreed with
West in the general sense that an accused has a right to an
attorney during interrogation. In the Court's view, however, the
authority of the judicial branch does not vest until criminal
prosecution is initiated, e.g. issuance of criminal citation, arrest
warrant, or criminal summons – not merely interrogation. RCr
2.14(2), according to the Court, could be considered a visitation
rule that prevents an attorney from being barred from meeting with
the attorney's client, but does not afford trial court's the authority to
appoint counsel.
D.

Insurance
Beaumont v. Zeru, 460 S.W.3d 904 (Ky. 2015)
Opinion of the Court by Justice Keller. All sitting; all concur. Zeru ran a
stop sign and struck the car being driven by Beaumont. Beaumont
sought and received PIP benefits from her insurer, Cincinnati Insurance
Company. Sometime after the accident, Beaumont's attorney wrote to
the Cincinnati Insurance adjuster and asked when the last PIP payment
had been made. The adjuster stated that a check had been sent to a
medical care provider on September 25, 2009. Beaumont filed her
complaint on September 21, 2011. Zeru discovered that the September
25, 2009 check was a replacement check for one that had been issued in
March 2009 because the recipient medical care provider had apparently
lost the March check. Furthermore, Zeru discovered that Cincinnati
Insurance had sent out PIP exhaustion letters to Beaumont's medical
care providers in August 2009 stating that Beaumont's benefits had been
exhausted. Based on this discovery, Zeru moved to dismiss Beaumont's
claim as untimely filed – it was filed more than two years after the
exhaustion of PIP benefits in August 2009. The circuit court granted
Zeru's motion and the Court of Appeals affirmed, based on its published
and unpublished precedent.
The Supreme Court reversed. In doing so, the Court first held that a PIP
check, like any other check, represents discharge of an obligation.
However, the obligation is only suspended by the issuance of the check.
It is not discharged until the check has been presented and either certified
or honored. In the context of the MVRA, once the check has been
certified or honored, the statutory "date of payment" is the date the check
was issued. It is not the date of presentment or the date the check was
certified or honored. The Court noted that this gives the parties certainty.
They can determine when the statute of limitations begins to run by
reviewing the PIP obligor's payment log without having to delve into its
banking records. The Court then held that the PIP check issued in March
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2009, which was never presented, honored, or certified, did not discharge
Cincinnati Insurance's obligation, thus it did not represent payment.
When Cincinnati Insurance issued the replacement check in September
2009, it did so to discharge the outstanding obligation that it meant to
satisfy with the March 2009 check. That obligation was discharged when
the September 2009 check was presented and honored. The date of
payment was the date the check that discharged the obligation was
issued, September 2009, not the date the lost check was issued, because
the lost check did not discharge anything.
E.

Trespass
Harrod Concrete and Stone Co. v. Crutcher, 458 S.W.3d 290 (Ky. 2015)
Opinion of the Court by Justice Cunningham. All sitting. Minton, C.J.;
Abramson, Barber, Keller, and Noble, JJ., concur. Venters, J., dissents by
separate opinion. While mining its own property, the Appellant, Harrod
Concrete and Stone Company, trespassed and removed approximately
164,000 tons of limestone from 300 feet below the surface of Appellees'
land. A Franklin Circuit Court jury unanimously awarded the Crutchers
$36,000 in compensatory damages and $902,000 in punitive damages.
The trial court sustained the compensatory award but reduced the
punitive damages to $144,000. A unanimous Court of Appeals panel
partially reversed and vacated the circuit court's decision, and remanded
the case for further proceedings. The Kentucky Supreme Court held that
"when measuring damages in mineral trespass cases, we eliminate any
distinction between those injured parties with the ability to mine and those
who do not have the ability to mine. An innocent trespasser will be
responsible for the value of the minerals after extraction, less the mining
operation expenses that were reasonably calculated to be beneficial and
productive in producing the minerals. In willful trespass cases, the
landowner is entitled to an award equal to the fair market value of the
minerals without any allowance for expenses. Thus, punitive damages
are not afforded." Accordingly, the Supreme Court reversed the Court of
Appeals' decision, vacated the jury verdict and damages, and remanded
this case to the trial court for further proceedings.

F.

Workers' Compensation
Khani v. Alliance Chiropractic, 456 S.W.3d 802 (Ky. 2015)
Opinion of the Court by Justice Keller. All sitting; all concur. Dr. Khani
was the sole owner of Alliance Chiropractic. He alleged that he suffered
injuries to his upper extremities, neck, low back, left lower extremity, and
dental bridge while treating patients on three different dates. The
Administrative Law Judge (ALJ) dismissed Dr. Khani's claim finding that
Dr. Khani's conditions pre-existed the alleged work injuries. In his opinion,
the ALJ stated that he did not consider Dr. Khani to be an expert witness.
Dr. Khani appealed arguing that the ALJ erred by dismissing his claim,
erred by not addressing his claim to temporary income and medical
expense benefits, and erred by stating that he was not treating Dr. Khani
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as an expert witness. The Workers' Compensation Board affirmed,
holding that there was sufficient evidence to support the ALJ's dismissal
of Dr. Khani's claim and that Dr. Khani had failed to preserve the expert
witness issue. The Court of Appeals affirmed. In doing so, the Court
agreed with the Board that there was sufficient evidence to support the
ALJ's dismissal of Dr. Khani's claim. Additionally, the Court held that,
because the ALJ found that Dr. Khani's testimony was evasive and selfserving, his conclusion that Dr. Khani could not be treated as an expert
witness was correct.
The Supreme Court agreed with the Board and the Court of Appeals that
substantial evidence supported the ALJ's dismissal of Dr. Khani's claim.
The Court also held that the ALJ did not err by failing to address Dr.
Khani's claim for temporary benefits. In doing so, the Court noted that
entitlement to benefits is dependent on a finding of a work-related injury.
Thus, once the ALJ found no work-related injury, there was no need to
address entitlement to benefits. Regarding the ALJ's failure to treat Dr.
Khani as an expert, the Court stated that the question was not whether
Dr. Khani was an expert, but whether he gave any expert opinions. The
Court noted that the Kentucky Rules of Evidence provide for the
admissibility of both lay and expert opinions. Lay opinions, to the extent
they are admissible, are those that are rationally based on the
perceptions of the witness. KRE 701. Expert opinions, on the other
hand, are based on scientific, technical, or other specialized knowledge.
KRE 702. After reviewing Dr. Khani's testimony, the Court concluded
that, to the extent Dr. Khani expressed any opinions, he did so based on
his own perceptions, not based on scientific, technical, or other
specialized knowledge. Therefore, whether Dr. Khani was an expert
witness was essentially irrelevant. Finally, the Court noted that the
factors cited by the ALJ and the Court of Appeals for not treating Dr.
Khani as an expert are factors regarding the admissibility of expert
opinions, not factors regarding the qualifications of an expert.
G.

Writ of Prohibition
1.

Marcum v. Scorsone, 457 S.W.3d 710 (Ky. 2015).
Opinion of the Court by Justice Noble. All sitting. Minton, C.J.;
Abramson, Barber, Cunningham, Keller, JJ., concur. Venters, J.,
concurs in result only by separate opinion. Appellants appealed
the Court of Appeals' denial of a writ of prohibition to bar
enforcement of an order disqualifying their lawyers in a
shareholder-derivative suit. The trial court had granted the order
based on a finding of an "appearance of impropriety." In denying
the writ, the Court of Appeals concluded that appellants had not
satisfied the irreparable harm prerequisite for issuance of a writ. In
reversing and remanding for entry of the requested writ, the
Supreme Court held that appellants' showing satisfied the "special
cases" writ exception; that the trial court applied the incorrect legal
standard in disqualifying the lawyers; and that, based on the
current record and findings of the trial court, disqualification was
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improper under the correct standard requiring a showing of an
actual conflict of interest. In concurring in result only, Justice
Venters would have found that the erroneous disqualification of
appellants' counsel constituted irreparable damage.
2.

White v. Willett, 456 S.W.3d 810 (Ky. 2015).
Opinion of the Court by Justice Cunningham. All sitting; all concur.
Pursuant to a plea agreement, Appellant, Regina White, agreed to
testify truthfully and cooperate in the prosecution of former codefendant Dominique Grier. During her plea colloquy, Appellant
testified that she had been treated for various mental illnesses and
drug addictions. Grier filed a motion for an in camera review of
Appellant's psychotherapy records from all previous mental health
providers. The trial court ordered Appellant's counsel to
immediately disclose those records, directly to Grier's counsel.
Appellant petitioned the Court of Appeals for a writ to preclude the
circuit court from enforcing that order. The Court of Appeals
denied the writ. Relying on Com. v. Barroso, 122 S.W.3d 554 (Ky.
2003), the Supreme Court held that the trial court's authority to
order the disclosure of psychotherapy records is directed at
medical personnel and institutions in possession of those records,
not the testifying witness whose treatment and psychiatric history
may be the subject of those records, nor the witness' current or
former counsel. The Supreme Court granted the writ, therefore
vacating the trial court's order compelling the disclosure of all of
Appellant's psychotherapy records.

H.

Attorney Discipline
1.

Kentucky Bar Ass'n v. McMahon, 457 S.W.3d 322 (Ky. 2015).
Opinion of the Court. All sitting; all concur. McMahon agreed to
represent a client in a personal injury case but failed to answer or
respond to discovery requests. While the case was pending,
McMahon was suspended from the practice of law for failure to
pay bar dues. Subsequently, the trial court issued an order
threatening to dismiss the case for lack of prosecution.
McMahon's client obtained a new lawyer, who discovered that
McMahon had advanced his client $23,500. These actions led to
the filing of a bar complaint, which was properly served on
McMahon, along with a letter from the Inquiry Commission
requesting additional information. McMahon did not provide a
response to the request for information and did not file an answer
to the bar complaint. However, he did admit to advancing his client
the money.
The Inquiry Commission issued a four-count charge against
McMahon, alleging violations of SCR 3.130-1.1 (failure to provide
competent representation); SCR 3.130-1.3 (failure to provide
diligent representation); SCR 3.130-1.8(e) (providing financial
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assistance to a client); and SCR 3.130-8.1(b) (failure to respond to
a lawful demand for information from an admissions or disciplinary
authority). The Board of Governors unanimously found McMahon
guilty of violating SCR 3.130-1.8(e) and 3.130-8.1(b) and not guilty
of violating SCR 3.130-1.1 and 3.130-1.3 and ultimately
recommended that McMahon be suspended from the practice of
law for 181 days, to run concurrently with any other discipline
imposed upon him. After reviewing the record, the Court
concluded there was sufficient evidence to support the Board's
findings and ordered McMahon suspended from the practice of
law for 181 days.
2.

Kentucky Bar Ass'n v. Truman, 457 S.W.3d 325 (Ky. 2015).
Opinion of the Court. All sitting; all concur. The Indiana Supreme
Court publicly reprimanded Truman for committing professional
misconduct. At the request of the KBA Office of Bar Counsel, the
Supreme Court issued an order requiring Truman to show cause,
if any, why identical reciprocal discipline against him should not be
imposed. Truman filed a response in which he did not dispute the
need for reciprocal discipline but requested that the Court lessen
the punishment to a private rather than public reprimand. After
reviewing the relevant rules and previous cases in which
reciprocal discipline was imposed, the Court determined that
reciprocal discipline was warranted. Accordingly, the Court
publicly reprimanded Truman.

3.

Cawood v. Kentucky Bar Ass'n, 457 S.W.3d 319 (Ky. 2015).
Opinion of the Court. All sitting; all concur. Cawood was charged
with a number of disciplinary violations arising out of two separate
files. The first file involved Cawood's failure to return an unearned
fee after abandoning a client's case. The Inquiry Commission
issued a six-count Charge against Cawood alleging the following
violations of the Rules of Professional Conduct: Count I, SCR
3.130-1.3 (failure to diligently represent client); Count II, SCR
3.130-1.4(a)(2) (failure to reasonably consult with client about the
means by which the client's objectives are to be accomplished);
Count III, SCR 3.130-1.4(a)(3) (failure to keep client reasonably
informed); Count IV, SCR 3.130-1.16(d) (failure to protect client's
interest upon termination of representation, including refunding
any advanced payment or fee); Count V, SCR 3.130-8.1(b) (failure
to respond to a lawful demand for information from a disciplinary
authority); and SCR 3.175(a) (failing to maintain a current address
with the KBA). Cawood's second disciplinary file was a result of
his IOLTA Trust Account being overdrawn. The Office of Bar
Council sent correspondence to Cawood's bar roster address
requesting that he provide the KBA with written explanation as to
why the account was overdrawn. The letters were returned to the
KBA marked undeliverable. The Inquiry Commission issued a
Charge against Cawood alleging a violation of SCR 3.130-1.15(a)
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(escrow account violations) and SCR 3.175(a) (failing to maintain
a current address with the KBA).
Cawood admitted to the misconduct and, in an effort to resolve
both disciplinary files, negotiated a sanction with the Office of Bar
Counsel pursuant to SCR 3.480(2). Under the terms of the
negotiated sanction, Cawood would be suspended from the
practice of law for a period of one year, probated for a period of
three years, subject to certain conditions. Upon reviewing previous
cases and the mitigating factors involved in this matter, specifically
Cawood's addiction to opiates and his progress with seeking
treatment and complying with the Kentucky Lawyer Assistance
Program, the Court agreed that the negotiated sanction was
appropriate. Accordingly, Cawood's motion for a probated
suspension was granted.
4.

Kentucky Bar Ass'n v. Stewart, 456 S.W.3d 820 (Ky. 2015).
Opinion of the Court. All sitting; all concur. The KBA notified
Stewart on two different occasions that his IOLTA account was
overdrawn but Stewart failed to respond. The Inquiry Commission
opened an investigative file on the matter and sent Stewart a letter
indicating that a disciplinary investigation had been initiated and
demanding a response. Stewart did not respond. The Inquiry
Commission then issued a complaint against Stewart for the
mishandling of escrow funds in violation of SCR 3.130-1.15 and
for his failure to respond to the Office of Bar Counsel's request for
information in violation of SCR 3.130-8.1(b). A copy of the
complaint was mailed to Stewart at the address listed on his bar
registry but it was returned as undeliverable. A copy of the
complaint was then provided to the Jefferson County Sheriff's
Office for service. The Sheriff's Office attempted service six
separate times at Stewart's bar address and spoke with Stewart's
office associate. Unable to effect service, the Sheriff's Office filed
a return indicating that Stewart was "avoiding service." Eventually,
Stewart was served with a copy of the Inquiry Commission
complaint by way of service on the KBA Executive Director
pursuant to SCR 3.175. The letter was forwarded to Stewart's bar
address on that same day. Stewart did not respond, and the letter
was returned as undeliverable. The matter came before the Board
of Governors as a default case pursuant to SCR 3.210. The Board
unanimously voted to find Stewart guilty of both counts contained
in the charge. After considering Stewart's prior disciplinary history,
mitigating factors, and the applicable law, the Board
recommended that Stewart be publicly reprimanded. The Court
agreed with the recommendation and publicly reprimanded
Stewart.
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5.

Kentucky Bar Ass'n v. McMahon, 456 S.W.3d 400 (Ky. 2015).
Opinion of the Court. All sitting; all concur. McMahon was
administratively suspended from the practice of law for
nonpayment of dues. As part of his application for restoration to
membership, McMahon admitted that he had not sent notice of his
suspension to all of his clients. It was discovered during the
investigation in connection with this application for restoration that
McMahon had, in fact, been listed as counsel of record in two
cases in Jefferson District Court during the time of his suspension.
Because of McMahon's admission of non-compliance, the Board
of Governors denied the application for restoration. McMahon filed
a motion for reconsideration in which he stated that he did not
send notices of his suspension to his clients because he was not
representing any clients in any pending litigation during the
relevant time period. He also submitted video copies of the
proceedings in the cases in which he was listed as the counsel of
record. In at least one of the recordings, McMahon can be clearly
seen and identified as counsel for the defendant. This proceeding
took place during the period of administrative suspension.
The Inquiry Commission issued a complaint that was served on
McMahon personally. He filed no response. The Inquiry
Commission then issued a three-count charge, which was served
by certified mail and accepted by McMahon himself. McMahon
filed no response to the charge. The charge alleged three
violations of the Rules of Professional Conduct: (1) SCR 3.1305.5(a), which states that a lawyer shall not practice law in a
jurisdiction in violation of the regulation of the legal profession in
that jurisdiction; (2) SCR 3.130-3.3(a), which states that a lawyer
shall not knowingly make a false statement to a tribunal or fail to
correct such a statement previously made; and (3) SCR 3.1308.4(c), which states that it is misconduct for a lawyer to engage in
conduct involving dishonesty, fraud, deceit, or misrepresentation.
The matter was submitted to the Board of Governors as a default
case. The Board found McMahon guilty of all three counts. Upon
consideration of his disciplinary history, the Board voted to impose
a 181-day suspension, to be served consecutively with any other
suspension imposed. Neither the Office of Bar Counsel nor
McMahon sought review by the Court under SCR 3.370(7), and
the Court declined to undertake review pursuant to SCR 3.370(8).
Accordingly, the Board's decision was adopted in full under SCR
3.370(9), and McMahon was suspended for 181 days.

6.

Kentucky Bar Ass'n v. Johnson, 457 S.W.3d 720 (Ky. 2015).
Opinion of the Court. All sitting; all concur. The KBA brought
separate charges against Johnson stemming from his failure to
perform legal work after taking retainer fees in three cases.
Johnson did not respond to any of the charges. The curator who
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was appointed to handle Johnson's cases indicated that Johnson
had voluntarily left the jurisdiction but was probably alive and
taking measures to conceal his whereabouts. Based on the
recommendation of the majority of the KBA Board of Governors,
the Court imposed a five year suspension, to be served
consecutively with any other discipline. The Court also ordered
Johnson to refund any unearned contingent fees to his clients.
7.

Ritchie v. Kentucky Bar Ass'n, 456 S.W.3d 402 (Ky. 2015).
Opinion of the Court. All sitting; all concur. A client paid Ritchie a
$2,500 retainer to seek custody of his son. Before the action was
initiated, the client died unexpectedly. Ritchie did not do any work
but kept the retainer nonetheless. Thereafter, the client's wife paid
Ritchie $10,000 to seek grandparents' visitation on behalf of her
deceased husband's parents. Ritchie also convinced the client's
wife to give him $50,000 to put into an escrow account for the
benefit of her deceased husband's son. Instead, Ritchie spent the
$50,000 on himself. When confronted about it, Ritchie borrowed
money from friends to reimburse the money to the client. The
Inquiry Commission issued a three-count complaint against
Ritchie. Count One charged Ritchie with a violation of SCR 3.1301.15(a) for failing to hold the $50,000 and the two retainers in an
account separate from his own property. Count Two alleged
Ritchie violated SCR 3.130-8.4(b) by appropriating to his personal
use the $50,000 intended for the creation of an escrow account.
Count Three alleged violation of SCR 3-130-8.4(c) by charging
fees for unnecessary and unperformed services and
misappropriating the $50,000 meant to be held in escrow.
Ritchie pled guilty in circuit court to two counts of second-degree
possession of a forged instrument and five counts of theft by
deception over $500. He then entered a pre-trial diversion
agreement that required him to pay a total of $29,100 in restitution
to four former clients at a rate of $100 per month. This plea led to
Ritchie's temporary suspension from the practice of law under
SCR 3.165(1)(a) and another Inquiry Commission charge under
SCR 3.130-8.4(b) for pleading guilty to second-degree possession
of a forged instrument and theft by deception over $500. Nine
more KBA disciplinary files, the substance of which were not
before the Court in this action, are currently pending against
Ritchie. Ritchie admitted his conduct and conceded that it violated
the Kentucky Rules of Professional Conduct. He moved the
Supreme Court to allow his withdrawal from the practice of law
under terms of permanent disbarment. With no objection from the
KBA, the Court agreed that Ritchie's motion to withdraw from the
practice of law was appropriate under SCR 3.480(3). Accordingly,
the Court ordered that Ritchie be permanently disbarred.
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8.

Kentucky Bar Ass'n v. Myers, 457 S.W.3d 725 (Ky. 2015).
Opinion of the Court. All sitting; all concur. The KBA Inquiry
Commission issued a four count Charge against Myers alleging
violations of the following Rules of Professional Conduct: Count
one, SCR 3.130-1.3 (attorney must represent the client with
reasonable diligence and promptness); Count two, SCR 3.1301.4(a)(3) (attorney shall keep the client reasonably informed);
Count three, SCR 3.130-1.4(a)(4) (attorney must promptly comply
with reasonable requests for information); and Count four, SCR
3.130-8.4(c) (attorney may not engage in conduct involving
dishonesty, fraud, deceit or misrepresentation). Myers filed his
Answer and admitted to violating the first three Counts of the
Charge. A hearing was held and both parties submitted
memorandums. The Trial Commissioner issued his Report, finding
Respondent guilty of violating all four Counts of the Charge and
recommending a thirty-day suspension from the practice of law,
probated conditionally for two years.
The matter came before the Supreme Court under SCR 3.360(4)
because neither party appealed the Trial Commissioner's Report.
The Court reviewed the Report and concluded that the findings of
fact and conclusions of law were adequately supported by the
record and case law. Accordingly, the Court chose not to
independently review the Report under SCR 3.370(8) and instead
adopted the Trial Commissioner's findings of fact, conclusions of
law, and recommendations under SCR 3.370(9). The Court
suspended Myers for thirty days, probated for two years, on the
condition that he obtain an evaluation from the Kentucky Lawyers
Assistance Program and comply with any resulting
recommendations.

9.

Forbush-Moss v. Kentucky Bar Ass'n, 458 S.W.3d 300 (Ky. 2015).
Opinion of the Court. All sitting; all concur. Forbush-Moss moved
the Court to suspend her from the practice of law for sixty-one
days, probated for two years, for the following admitted violations:
SCR 3.130(1.4)(a)(4) (failure to comply with reasonable requests
for information); SCR 3.130(1.15)(e) (failure to deposit client's
refundable funds into an escrow account); SCR 3.130(1.15)(a)
(failure to keep client's property separate from the lawyer's
property); and SCR 3.130(1.16)(d) (failure to surrender property
and fees upon termination). The KBA did not object to the
proposed discipline, which was negotiated under SCR 3.480(2).
The Court found that the proposed sanction was appropriate and
granted Forbush-Moss's motion.

10.

Horrell v. Kentucky Bar Ass'n, 457 S.W.3d 328 (Ky. 2015).
Opinion of the Court. All sitting; all concur. Horrell appealed his
suspension for failure to pay his bar dues. In its response, the
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KBA noted that Horrell had been a member of the bar for fifty
years and had never before been delinquent in paying his dues.
Accordingly, the KBA asked the Court to grant Horrell's appeal on
the condition that he pay in full his bar dues for 2014-2015, along
with any late fees and costs. The Court agreed and revoked
Horrell's suspension on the condition that he pay his bar dues.
11.

Tejeda v. Kentucky Bar Ass'n, 456 S.W.3d 405 (Ky. 2015).
Opinion of the Court. All sitting; all concur. Tejeda was involved in
an accident in which the driver of the other vehicle was killed.
Under a plea agreement with the Commonwealth, Tejeda pled
guilty to an amended charge of reckless homicide, a Class D
felony, KRS 507.050, based upon the grounds that he was
speeding at the time of the accident. Under the plea agreement,
Tejeda received a five year sentence. The entire sentence was
probated and Tejeda was placed under the supervision of
Probation and Parole. Based upon his felony conviction of
reckless homicide, the Inquiry Commission issued a charge
against Tejeda alleging violation of SCR 3.130-8.4(b) for
professional misconduct in committing "a criminal act that reflects
adversely on the lawyer's honesty, trustworthiness or fitness as a
lawyer in other respects." Tejeda admitted his guilt and requested
a four-year suspension from the practice of law, retroactive to the
date of the automatic suspension imposed upon his felony
conviction, with the additional conditions that he continue ongoing
monitoring by KYLAP and follow any recommendations made by
that office, and that he be released from any supervision by
Probation and Parole before reinstatement. The KBA did not
object to Tejeda's motion. After reviewing the allegations, Tejeda's
previous disciplinary record, his willingness to cooperate with
KYLAP and the cases cited by the KBA, the Supreme Court
concluded that the discipline proposed by Tejeda, and agreed to
by the KBA, was the appropriate sanction. Accordingly, the Court
granted Tejeda's motion and suspended him for four years,
retroactive to the date of his automatic suspension.

12.

Hamilton v. Kentucky Bar Ass'n, 2015-SC-000104-KB, 2015 WL
1544446 (Ky. Apr. 2, 2015).
Opinion of the Court. All sitting; all concur. Hamilton was
suspended from the practice of law for non-payment of his 20142015 KBA dues. He moved the Supreme Court to grant his motion
for an enlargement of time in which to appeal his suspension or, in
the alternative, extraordinary relief in the form of reinstatement to
the practice of law. In his motion, Hamilton claimed that he was
unable to pay his bar dues as the result of a series of unfortunate
events, including an automobile accident that left him unable to
work for five months and the closure of his law firm. Hamilton also
claimed that he applied for a financial hardship waiver under SCR
3.040(4). However, Hamilton did not provide any proof that he
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actually submitted a request and the KBA maintained that
Hamilton did not make the request.
The Board of Governors eventually voted to issue a Show Cause
Notice of Delinquency, which provided Hamilton thirty days to
show cause why he should not be suspended for non-payment of
dues. The notice was returned undeliverable because Hamilton
had failed to update his bar roster address. The notice was mailed
to Hamilton's updated address via certified mail and was again
returned undeliverable. The KBA also called Hamilton on his
business phone and left a voicemail, which he claimed not to have
received. Finally, the KBA suspended Hamilton under SCR 3.050
for nonpayment of dues. Hamilton did not learn of the suspension
for another month, at which time he filed a motion with the Court
for an extension of time or extraordinary relief.
The Court determined that extraordinary relief in the form of
reinstatement was not justified based on Hamilton's failure to
proactively notify the KBA of his inability to pay his dues and his
delinquency in paying his dues during three previous fiscal years.
But the Court also determined that the KBA failed to notify
Hamilton of his suspension, leaving him unaware that the thirtyday window in which to appeal under SCR 3.050 had begun.
Accordingly, the Court granted Hamilton's motion for an
enlargement of time in which to appeal the KBA's order
suspending him from the practice of law for nonpayment of dues.
VII.

MAY 2015
A.

Criminal Law
1.

Caraway v. Com., 459 S.W.3d 849 (Ky. 2015).
Opinion of the Court by Justice Noble affirming. All sitting; all
concur. Caraway was convicted of various sex offenses and was
sentenced to twenty years’ imprisonment. In affirming his
convictions and sentence, the Court held that Caraway had
accepted a juror’s qualifications during voir dire, thereby waiving
any objection to the alleged partiality of the juror, and was thus
barred from seeking appellate review on those grounds; that his
direct appeal ineffective assistance of counsel claim was
premature; that the trial court’s refusal to hear additional testimony
at the sentencing hearing after the penalty phase of trial was not
error and did not deny Caraway of meaningful judicial sentencing;
and that, in light of the 2011 amendments to KRS 532.120(3), the
trial court was not required or authorized to order credit for time
served in custody before sentencing.
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2.

Lopez v. Com., 459 S.W.3d 867 (Ky. 2015).
Opinion of the Court by Justice Keller. All sitting; all concur. Lopez
was convicted of rape, incest, sexual abuse, and unlawful
transaction with a minor. His convictions arose from a sexual
relationship he admitted to having with his under sixteen-year-old
stepdaughter. On appeal, Lopez primarily argued that he did not
receive pre-trial due process or a fair trial because he was not
provided a qualified translator. The Court noted that Lopez raised
a number of issues regarding what constitutes a qualified
translator. However, because Lopez had not properly preserved
those issues and had not shown how he was harmed by any error
related to the translations, the Court did not substantively address
them. Lopez also argued that his statement, which was taken in
the presence of a translator and contained the translator's
translation, should have been excluded as hearsay. The Court
held that Lopez's translated statement was an admissible
statement against interest and the fact that a translator was
involved did not alter the nature of the statement. During the
penalty phase, the jurors indicated that they could not agree
regarding the length of certain sentences; however, they had
agreed that any sentences should run concurrently. The trial court
declared a deadlock and imposed sentences that ran
consecutively rather than concurrently. Because Lopez had not
preserved the issue, the Court looked for palpable error, which it
could not identify. Finally, Lopez argued that testimony by his
stepdaughter about uncharged sexual activity amounted to
impermissible KRE 404(b) evidence. The Court held, as it did in
Noel v. Com., 76 S.W.3d 923 (Ky. 2002), that evidence regarding
similar acts perpetrated against the same victim are almost always
admissible to prove intent, plan, or absence of mistake.
Therefore, the complained of testimony was properly admitted.

3.

Ballinger v. Com., 459 S.W.3d 349 (Ky. 2015).
Opinion of the Court by Justice Abramson. Minton, C.J.,
Abramson, Barber, Cunningham, Noble, and Venters, JJ., sitting.
Minton, C.J., Barber, Cunningham, and Venters, JJ., concur.
Noble, J., concurs by separate opinion. Defendant was charged
with DUI second for an offense allegedly committed in Warren
County in September 2010. At the time, the defendant faced two
additional DUI charges for offenses allegedly committed in Barren
County in July 2010. When the Barren County charges resulted in
convictions, the Warren County charge was amended to DUI
fourth, a felony, and the matter was transferred to the Warren
Circuit Court. The Circuit Court ruled that under KRS 189A.010
the Barren County convictions could not be used as predicates to
enhance the punishment for the new Warren County offense
because at the time of that offense the Barren County convictions
had not been entered. The Court of Appeals reversed. That court
held that as long as the offenses occurred within five years of
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each other, the statute required that any DUI conviction of record
at the time of a new conviction was to be used as a predicate for
the purposes of sentence enhancement. Affirming the result, the
Supreme Court held that a predicate offense for DUI
enhancement purposes must have been committed prior to and
within five years of the offense for which enhancement is sought,
but the prior conviction need not precede the new offense; it need
only be of record by the time of the new conviction.
4.

Com. v. Tigue, 459 S.W.3d 372, (Ky. 2015).
Opinion of the Court by Justice Noble Affirming, Vacating and
Remanding. All sitting; all concur. Tigue pleaded guilty to murder,
first-degree burglary, and various drug-related offenses, and was
sentenced to life in prison without the possibility of probation or
parole for twenty-five years in accordance with the terms of the
plea agreement. At sentencing, he asked the trial court to allow
him to withdraw his guilty plea, claiming that it was untrue and was
the product of coercion and ineffective assistance by his trial
counsel. The request was denied, and Tigue filed no direct
appeal. Subsequently, Tigue filed for post-judgment relief under
RCr 11.42, asking the trial court to vacate the judgment of
conviction and sentence on several grounds, including that his trial
counsel’s failure to investigate and prepare for trial denied him
effective assistance of counsel, that his counsel’s ineffective
assistance rendered his guilty plea involuntary, and that his trial
counsel’s refusal to assist in his motion to withdraw the guilty plea
denied him assistance of counsel during a critical stage of the
proceedings and thus resulted in a per se violation of his Sixth
Amendment right to counsel. After appointing appellate counsel
and holding an evidentiary hearing, the trial court overruled the
motion. Tigue appealed to the Court of Appeals, which reversed
his convictions and sentence and remanded for trial upon finding
that his right to counsel was violated when he asked to withdraw
his plea, but did not otherwise reach the remaining claims of
ineffective assistance of counsel related to the validity of the plea.
The Supreme Court granted the Commonwealth’s petition for
discretionary review to resolve whether a motion to withdraw a
guilty plea is a "critical stage" during which the right to counsel
attaches and, if so, what the appropriate remedy is for a denial of
counsel at that stage. The Court also granted review of Tigue’s
cross-appeal, which raised those issues not reached by the Court
of Appeals.
On discretionary review, the Supreme Court held as a matter of
first impression that a pre-judgment plea withdrawal proceeding is
a "critical stage" of the criminal proceedings at which a defendant
is entitled to assistance of counsel. The Court further agreed with
the Court of Appeals that Tigue’s right to counsel was violated
when his counsel refused to help him seek to withdraw his plea,
and the trial court refused to consider his pro se request and
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appoint substitute counsel. But because that violation occurred
after the entry of his guilty plea, the Court concluded that reversal
of the convictions in that situation was the wrong remedy. Instead,
as a result of this violation, Tigue was entitled only to have the
final judgment and sentence vacated and the case remanded to
the trial court to allow him to re-make his motion to withdraw the
guilty plea with the assistance of counsel. However, because
Tigue’s other cross-appeal claims requested further relief (reversal
of both the convictions and sentence and remand), the Court
determined that judicial economy warranted addressing those
other claims not reached by the Court of Appeals to the extent
necessary to fully resolve the appeal. Accordingly, the Court held
that Tigue received ineffective assistance of counsel leading to the
entry of his guilty plea, which thus rendered the plea involuntary,
and that the trial court’s refusal to vacate the judgment of
conviction was therefore error. For those reasons, the Court
affirmed the judgment of the Court of Appeals’ decision reversing
Tigue’s convictions and sentence and remanding to the trial court
for further proceedings as necessary.
5.

Com. v. Duncan, No. 2013-SC-000742-DG, 2015 WL 2266474
(Ky. May 14, 2015).
Opinion of the Court by Justice Cunningham. All sitting. Minton,
C.J.; Barber, Keller, Noble, and Venters, JJ., concur. Abramson,
J., concurs in result only. Appellee was pulled over for suspicion of
driving under the influence ("DUI"). Appellee submitted to a
portable breathalyzer test which detected the presence of alcohol
on Appellee’s breath. As a result, Appellee was arrested and
transported to the local jail. Appellee refused to submit to a blood
test, and instead requested that he be allowed to take a
breathalyzer text via an intoxilyzer. However, there was no
Intoxilyzer machine at the jail to which Appellee was taken.
Appellee subsequently sought to dismiss the DUI charge. In
support of his motion, Appellee argued that KRS 189A.103
requires an investigating officer to administer a breathalyzer test
first, prior to proceeding with blood testing. The Kentucky
Supreme Court ruled that KRS 189A.103 does not require an
investigating officer to follow any specific testing order, nor does it
state that a breath test is the primary or preferred method of
ascertaining the driver’s blood alcohol concentration level. On the
contrary, when an officer has reasonable grounds to believe that a
driver is operating a motor vehicle under the influence of alcohol,
that officer may request that the driver submit to a breath, blood,
or urine test, and is under no obligation to first administer a
breathalyzer test prior to the administration of a blood or urine
test. Consequently, Appellee’s motion to dismiss the DUI charge
was properly denied by the Circuit Court.
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6.

Milam v. Com., No. 2013-SC-000681-DG, 2015 WL 2266366 (Ky.
May 14, 2015).
Opinion of the Court by Justice Cunningham. All sitting; all concur.
Police officers, acting on a tip that a resident of a fraternity house
was selling marijuana, went to the fraternity house to conduct a
"knock and talk." Once there, officers entered the fraternity house
without consent. The officers believed that the fraternity house
was more akin to an apartment complex than a private residence.
Once inside, another fraternity member led the officers to the
Appellant’s room, after which Officers proceeded to knock on the
door. Appellant opened the door and officers immediately smelled
marijuana and saw a jar of marijuana sitting on a nearby table, in
plain view. Appellant then consented to a search of his room.
Besides marijuana, officers also found $1,700 in cash, Adderall
pills, drug paraphernalia, and a fake driver’s license. The
Appellant sought to suppress evidence found during the search on
the grounds that the search was illegal. The Kentucky Supreme
Court held that a fraternity house is a private residence for
purposes of Fourth Amendment protections, and therefore,
officers were barred from entering the fraternity house absent an
exception to the warrant requirement. Consequently, when the
officers entered the fraternity house and proceeded to knock on
the Appellant’s door, they exceeded the scope of the "knock and
talk." The Kentucky Supreme Court concluded that the evidence
obtained from the officers’ illegal search of Appellant’s room
should have been suppressed by the trial court.

7.

Trigg v. Com., 460 S.W.3d 322 (Ky. 2015).
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.;
Abramson, Barber, Keller, and Noble, JJ., concur. Cunningham,
J., concurs in result only. A Barren Circuit Court jury found
Appellant, Dennis James Trigg, guilty of first-degree trafficking in a
controlled substance and possession of drug paraphernalia.
Appellant was sentenced to twenty years’ imprisonment for the
trafficking charge and assessed a $500 fine for the drug
paraphernalia charge. Held: 1) The Commonwealth’s
impermissible use of a statement not disclosed to Appellant prior
to trial, in contravention of RCr 7.24, constituted reversible error;
2) testimony regarding Appellant’s pre-arrest silence violated KRE
801A(b)(2), where an officer was permitted to testify that Appellant
never said anything to expressly disclaim ownership of the
residence being searched; and 3) the imposition of a fine by the
trial court was not clearly erroneous where there was no express
finding of indigency in the record.
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8.

Ruiz v. Com., No. 2014-SC-000124-MR, 2015 WL 2340406 (Ky.
May 14, 2015).
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.;
Abramson, and Noble, JJ., concur. Keller, J., dissents.
Cunningham, J., dissents by separate opinion in which Barber, J.,
joins. Defendant was convicted of first-degree sexual abuse and
first-degree sodomy. Upon review the Court held: 1) the
Defendant’s right to a unanimous verdict was violated because the
jury was instructed on, and Appellant was convicted of, one count
of sexual abuse and oral sodomy, but the victim testified as to
multiple instances of each of these crimes; as such, there was no
assurance that each of the jurors were focused upon the same
episode of sexual abuse and sodomy when they cast their
respective votes, which is in violation of Kentucky's unanimous
verdict rules as enunciated in Johnson v. Com., 405 S.W.3d 439
(Ky. 2013). As such, and even though the issue was not properly
preserved, reversal of both convictions was required as palpable
error under RCr 10.26; 2) there is no such thing as "investigative
hearsay," and the bench and bar should abolish the concept from
its lexicon; 3) the investigating officer’s detailed description of the
victim and her family’s demeanor in the immediate aftermath of
the accusation was not improper "bolstering," but was
nevertheless inadmissible as irrelevant and unduly inflammatory,
KRE 403; and 4) the investigating officer’s testimony that he had,
upon his initial interview with the victim and her family, determined
that there was probable cause to believe that a crime had
occurred and that passing the case on to a detective for further
investigation was improper bolstering.

B.

Juvenile Law
Q.M. v. Com., 459 S.W.3d 360 (Ky. 2015)
Opinion of the Court by Justice Noble Reversing and Vacating. Minton,
C.J., Abramson, Barber, and Venters, JJ., concur. Cunningham, J.,
concurs in result only. Keller, J., not sitting. In an informal adjustment of
juvenile offense charges, district court ordered the Appellant to leave
Kentucky and live with his father in another state, but the child ultimately
returned to Kentucky without permission from the court because of
difficulties adjusting to his father’s household. Finding that Appellant
disobeyed the court’s order, the district court revoked the informal
adjustment, re-docketed the original charges, and proceeded with formal
adjudication and disposition. The circuit court affirmed on appeal, and the
Court of Appeals denied discretionary review. The Supreme Court
granted discretionary review and vacated the district court’s adjudication
and disposition of the case, holding that the district court erred when it
changed the case from an informal adjustment to formal proceedings
because informal adjustments, which occur by agreement of the parties
and whereby the child consents to a waiver of certain constitutional
protections, and formal proceedings, with their attendant due process
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requirements, are alternative routes for dealing with a child charged with
a juvenile offense. The Court noted that nothing in the juvenile code
supports a hybrid process whereby a juvenile offense charge that is
informally adjusted might later be returned to formal proceedings on that
charge, and that electing to proceed by informal adjustment means that
there will not be formal proceedings on that charge.
C.

Sovereign Immunity
Coppage Construction Company, Inc. v. Sanitation District No. 1, 459
S.W.3d 855 (Ky. 2015)
Opinion of the Court by Justice Abramson. All sitting. Minton, C.J.;
Barber, Cunningham, Noble, and Venters, JJ., concur. Keller, J., concurs
in result only. Venters, J., concurs by separate opinion in which
Cunningham, J., joins. Coppage Construction Company, Inc. filed a thirdparty complaint in this action alleging contract, tort and statutory claims
against Sanitation District No. 1 ("SD1"), a public sewer utility that
provides services in three Northern Kentucky counties. The Kenton
Circuit Court granted summary judgment in favor of SD1 on the basis of
sovereign immunity, and the Court of Appeals affirmed. The Supreme
Court reversed, vacated, and remanded the matter to the circuit court for
further proceedings, concluding that SD1 was not entitled to sovereign
immunity under the analysis set forth in Comair, Inc. v. Lexington-Fayette
Urban County Airport Corp., 295 S.W.3d 91 (Ky. 2009). The Court
determined that SD1 was not created by the state or a county and it does
not carry out a function integral to state government

D.

Workers' Compensation
1.

City of Ashland v. Stumbo, 461 S.W.3d 392 (Ky. 2015).
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.;
Abramson, Cunningham, Keller and Noble, JJ., concur. Barber, J.,
concurs by separate opinion in which Venters, J., joins. Stumbo
suffered a left knee injury while working for the City of Ashland.
Following the injury and a course of conservative care, Stumbo
underwent arthroscopic surgery. The surgery temporarily
aggravated a pre-existing condition, causing Stumbo to suffer a
recurrent deep vein thrombosis. The medical evidence regarding
the extent of Stumbo's disability was mixed, with several
physicians opining that he had little to no impairment rating or
functional impairment and others opining that he is significantly
impaired. The ALJ found Stumbo to be totally disabled. The City
appealed to the Board, which vacated and remanded to the ALJ
for additional findings. In doing so, the Board found that the ALJ
improperly relied on the opinions of a physician whose impairment
rating was based on the Sixth edition of the AMA Guides.
Stumbo appealed, arguing that the ALJ's opinion was supported
by evidence of substance. The City of Ashland cross-appealed,
arguing that the ALJ could not, as a matter of law, find Stumbo to
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be totally disabled. The Court of Appeals affirmed the Board and
found that it could not, as a matter of law, declare that Stumbo
was only partially disabled.
The Supreme Court affirmed the Court of Appeals. In doing so,
the Court held that the ALJ's opinion was deficient in its reasoning
and that he did not follow the proper procedure necessary to make
a finding of total disability. The Court further held that making such
a finding is a five-step process, and the ALJ fell short on all but the
first step. In particular, the Court noted that the ALJ failed to
determine what impairment rating, if any, Stumbo has, and he
failed to delineate what functional impairment is related to
Stumbo's work injury and what is related to his pre-existing
condition. The Court stated that, based on the record, it would be
difficult for the ALJ to justify an award of total disability; however, it
agreed with the Court of Appeals that making that determination is
within the ALJ's purview. In his separate concurring opinion,
Justice Barber noted that an ALJ can give credence to a
claimant's self-imposed limitations in assessing the extent and
duration of his disability. Furthermore, he noted that, if the ALJ
again determined that Stumbo is totally disabled, the City of
Ashland could reopen the matter should Stumbo return to work.
2.

Gardens Glen Farm v. Balderas, 461 S.W.3d 398 (Ky. 2015).
Opinion of the Court. All sitting; all concur. Gardens Glen Farm
filed this appeal arguing that the ALJ erred by refusing to give it a
dollar for dollar credit based on the lump sum settlement it entered
into with Bethany Balderas. Balderas was injured while exercising
a horse. She entered into a lump sum settlement with Gardens
Glen. Several years later, Balderas filed a motion to reopen
alleging a worsening of her disability. The ALJ determined that
Balderas met her burden of proof to reopen and determined she
was entitled to additional workers’ compensation. The ALJ then
calculated the value of Balderas’ original award was less than the
amount of the settlement between the parties. Gardens Glen
received a credit in that lesser amount. Gardens Glen appealed
arguing that it should receive a credit based on the settlement
amount. The Court disagreed. When a settled claim is reopened,
the monetary value of the original negotiated settlement may not
reflect the claimant’s actual disability. The change in a claimant’s
occupational disability should be calculated as the difference
between the actual disability on the date of the settlement, as
determined by the ALJ, and the occupational disability at the time
of reopening.

3.

Kentucky Employers’ Mutual Insurance v. Ellington, 459 S.W.3d
876 (Ky. 2015).
Opinion of the Court by Justice Noble reversing. All sitting; all
concur. The Appellee, the owner of a sole proprietorship, had a
1-78

workers’ compensation insurance policy with the Appellant that
named both him and his sole proprietorship as "insureds." At the
same time, it also expressly excluded the owner from bodily-injury
coverage under the policy. The owner suffered a work injury
several years after purchasing the policy and filed a claim for
workers’ compensation benefits, naming the Appellant as the
payment obligor. Appellant disputed coverage and the ALJ
ultimately agreed, finding that the insurance policy provided
coverage only for work injuries by employees of the business and
that Appellee, as owner of the sole proprietorship rather than an
employee, was excluded from coverage by the clear language of
the policy. The Workers’ Compensation Board affirmed the ALJ.
The Court of Appeals reversed the Board and the ALJ, finding that
the policy contained an ambiguity because it could reasonably be
interpreted to exclude the Appellee from coverage in his capacity
as owner of the business while simultaneously covering him in his
capacity as its sole employee, and holding that the ALJ erred by
construing this ambiguity against the Appellee rather than strictly
against the drafter of the insurance contract and also by failing to
construe it in favor of the insured’s reasonable expectations that
he was covered under the policy. The Supreme Court reversed
the Court of Appeals, holding that the clear language of the policy
excluded Appellee from coverage and contained no ambiguity.
E.

Writ of Prohibition
Bailey v. Bertram, No. 2013-SC-000386-MR, 2015 WL 3631710 (Ky. May
14, 2015)
Opinion of the Court by Justice Noble Affirming. All sitting. Abramson,
Barber, Cunningham, and Keller, JJ., concur. Minton, C.J., concurs in
result only. Venters, J., concurs in result only by separate opinion. Trial
court allowed intervening parties to intervene in Bailey’s divorce action,
even though they had no interest in the marriage or the marital estate,
because they sought intervention for the purportedly limited purpose of
unsealing certain records in the court file. The Court of Appeals denied
Bailey’s request for a writ of prohibition to block the intervention and
unsealing of the records. Although the Supreme Court agreed that the
intervention was improper, it nevertheless held that Bailey was not
entitled to a writ of prohibition because he has an adequate remedy by
appeal. The Court concluded that the trial court’s order granting
intervention and unsealing the records resolved all the issues between
Bailey and the intervening parties and was, therefore, a final and
appealable order.

F.

Attorney Discipline
1.

Kentucky Bar Ass'n v. Tilson, 460 S.W.3d 333 (Ky. 2015).
Opinion and Order. All sitting; all concur. Tilson is a member of the
Arizona bar and was recently suspended from the practice of law
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there for numerous ethical violations. The Office of Bar Counsel
filed a petition for reciprocal discipline against Tilson under SCR
3.435, and asked the Court to require he show cause why
identical reciprocal discipline should not be imposed. A showcause order was issued, but Tilson failed to file a response.
Accordingly, finding no reason he should not be subjected to
identical reciprocal discipline, the Court ordered that Tilson be
suspended from the practice of law in Kentucky for a period of
three years.
2.

Kentucky Bar Ass'n v. Deters, Nos. 2015-SC-000023-KB, 2015SC-000025-KB, 2015 WL 2340548 (Ky. May 14, 2015).
Opinion of the Court. All sitting; all concur. In two consolidated
actions, the KBA Board of Governors found Deters guilty of a
number of ethical violations and recommended he be suspended
from the practice of law thirty days for each. Deters petitioned the
Supreme Court to strike the Board’s Findings of Fact, Conclusions
of Law, and Recommendations because the Board failed to
provide its findings to the Court within the time specified under
SCR 3.370(6). The Court denied Deters’ petition, noting that
although the Board missed the deadline, Deters did not
demonstrate any prejudice from the delay. The Court ultimately
found Deters guilty of all counts and ordered him suspended from
the practice of law for two consecutive thirty day periods.

3.

Kentucky Bar Ass'n v. Burgin, 461 S.W.3d 401 (Ky. 2015).
Opinion and Order. All sitting; all concur. A four-count charge
against Burgin was issued alleging violations of SCR 3.130-1.3 for
failing to act with reasonable diligence and promptness in dealing
with a divorce action; SCR 3.130-1.4(a)(3) for failing to keep his
divorce client reasonably informed about the status of the matter;
SCR 3.130-1.4(a)(4) for failing to promptly reply to the client’s
reasonable requests for information; SCR 3.130-1.16(d) for failing
to give reasonable notice to the divorce client that Burgin had
abandoned the matter and thereby ended the representation; and
SCR 3.130-8.1(b) for failing to respond to the bar complaint
despite having been warned that doing so could result in
additional charges of misconduct. Burgin did not answer the
charge, and the case thus proceeded directly to the Board of
Governors as a default case. The Board voted unanimously to find
Burgin guilty of all four counts. After considering Burgin’s lengthy
history of discipline, see Burgin v. Kentucky Bar Ass’n, 362
S.W.3d 331 (Ky. 2012); Kentucky Bar Ass’n v. Burgin, 412 S.W.3d
872 (Ky. 2013); Kentucky Bar Ass’n v. Burgin, 448 S.W.3d 256
(Ky. 2014), the Board recommended a 181-day suspension to be
served consecutively to any current suspension as well as referral
to and assessment by KYLAP before any reinstatement. Neither
the Office of Bar Counsel nor Burgin sought review under SCR
3.370(7), and the Court ultimately declined to undertake review
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under SCR 3.370(8). Accordingly, the Board’s decision was
adopted in full under SCR 3.370(9).
4.

Kentucky Bar Ass'n v. Curtis, No. 2015-SC-000103-KB, 2015 WL
2340621 (Ky. May 14, 2015).
Opinion of the Court. All sitting; all concur. The KBA's charges
against Curtis arose from allegations that he agreed to perform
legal services for clients or prospective clients in bankruptcy
actions; accepted either full or partial payment of costs and fees
and subsequently failed to perform any services; failed to respond
to the clients' inquiries; failed to return file materials; failed to
refund unearned portions of fees; and failed to act with reasonable
diligence and promptness. Curtis filed a blanket denial and asked
for an extension of time to further respond based on his alleged
severe depression. The Court held the matter in abeyance and
ordered Curtis to file status reports. However, Curtis did not file
the mandated status reports, and he took no further steps to
defend himself. Following a hearing, which Curtis did not attend,
the trial commissioner found that the KBA had proven each of the
charges. The commissioner noted that Curtis had previously been
suspended from the practice of law for a period of sixty days and a
period of ninety days and that, at the time of the hearing, Curtis
was serving a suspension for failure to comply with CLE
requirements. After noting the possible mitigating circumstance of
Curtis's alleged depression, the trial commissioner recommended
a five year suspension and referral to KYLAP. She also
recommended that Curtis be ordered to repay any unearned client
funds. The Supreme Court agreed with the trial commissioner and
suspended Curtis from the practice of law for five years with
conditions.

5.

Chandler v. Kentucky Bar Ass'n, 458 S.W.3d 804 (Ky. 2015).
Opinion of the Court. All sitting; all concur. Chandler moved the
Court to resign under the terms of permanent disbarment after
entering a guilty plea to one count of Complicity to Trafficking in a
Controlled Substance, a Class D felony. Chandler was sentenced
to two years in prison, probated for five years. Under the terms of
the plea agreement, Chandler was required to give up her
membership with the Kentucky Bar Association and agree to no
longer practice law in the Commonwealth of Kentucky. Although
the Inquiry Commission had not yet returned formal disciplinary
charges, Chandler requested that the KBA’s investigation be
terminated and that she be allowed to resign under terms of
permanent disbarment pursuant to SCR 3.480(3). The Court
agreed that Chandler’s request was appropriate and permanently
disbarred her from the practice of law.
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VIII.

JUNE 2015
A.

Appellate Procedure
Wright v. Ecolab, Inc., No. 2013-SC-000653-DG, 2015 WL 3631569 (Ky.
June 11, 2015).
Opinion of the Court by Justice Venters. All sitting; all concur. In a multiparty, multiple issue lawsuit, the summary judgment order dismissing
claims against some, but not all, defendants failed to include the finality
language contained in CR 54.02, and therefore remained an interlocutory
order. However, when the plaintiff filed her notice of appeal from the
interlocutory order, jurisdiction of the case transferred to the Court of
Appeals. Therefore, the trial court’s subsequent nunc pro tunc order
purporting to supply the order with the missing finality language was
ineffective. Upon review, the Supreme Court held: (1) that the Court of
Appeals properly dismissed plaintiff’s attempt to appeal because no final
order had ever been entered by the trial court, since premature notice of
appeal had divested the trial court of jurisdiction to cure the deficient
summary judgment order, City of Devondale v. Stallings, 795 S.W.2d 954,
957 (Ky. 1990); and (2) the "relation forward" doctrine as explained in
Johnson v. Smith, 885 S.W.2d 944 (Ky. 1994), was not applicable under
this scenario because that doctrine can only operate when a premature
notice of appeal can be related forward to a final and appealable
judgment of the trial court. The doctrine does not apply where, as in this
case, a final and appealable order has never been entered.

B.

Child Custody
Addison v. Addison, Nos. 2014-SC-000309-DGE, 2014-SC-000582-DGE,
2015 WL 3637485 (Ky. June 11, 2015).
Opinion of the Court by Justice Barber. All sitting; all concur. Both parties
sought review based on a post-decree modification in which the trial court
awarded sole custody of the parties’ two minor children to Kevin Addison.
The Court of Appeals reversed and remanded, concluding that the trial
court erred by arbitrarily limiting the time allotted for the hearing and by
refusing to permit the children to testify. Lydia Addison cross-appealed,
contending that the trial court made additional errors by failing to
relinquish jurisdiction to the Indiana trial court; by not applying the best
interests of the child standard to each child; in failing to make findings of
fact or conclusions of law regarding the parties’ financial resources or
otherwise address the issue of attorney’s fees; and in failing to order
Kevin to participate in a mental health evaluation.
The Supreme Court reversed the ruling of the Court of Appeals and
further reinstated the ruling of the trial court. The Court held that given the
trial court’s familiarity with this case and the ample time each party had to
prepare its case within the time allotment, the trial court did not abuse its
discretion by limiting this modification hearing to six hours. The Court
went on to overrule Coleman v. Coleman, 323 S.W.3d 770 (Ky. App.
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2010), in so far as it holds that a trial court must permit a child to testify in
a proceeding involving custody/visitation, unless that child is found to be
incompetent. On the issue of retaining jurisdiction, the Court held that the
court’s specific statement that it was retaining jurisdiction based on the
length of time the case was pending before it and its familiarity with the
issues of the case sufficed for consideration of the factors set forth in
KRS 403.834. Furthermore, the Court upheld the trial court’s rulings on
the application of the best interest of the child standard, attorney’s fees,
and mental health evaluation.
C.

Criminal Law
Moore v. Com., No. 2013-SC-000495-MR, 2015 WL 3631699 (Ky. June
11, 2015).
Opinion of the Court by Justice Venters. All sitting; all concur. Appellant
was convicted of drug charges and of being a first-degree persistent
felony offender (PFO). Upon review the Court held: (1) The hearsay
exception for admissions against penal interest (KRE 804(b)(3)) applies
only when the declarant is unavailable to testify; Appellant’s belief that the
declarant, if called as a witness, would invoke the Fifth Amendment
privilege was insufficient to establish unavailability where no effort was
made to secure declarant’s presence at trial; (2) Appellant was entitled to
a directed verdict on the PFO charge because the documentary exhibits
presented by the Commonwealth, in lieu of testimony of a knowledgeable
witness, did not provide sufficient evidence from which the jury could
reasonably infer that Appellant fit within one of the criteria KRS
532.080(3)(c). The PFO phase of the trial is a significant aspect of the
prosecution; the evidentiary standards applicable in the guilt phase apply
in the sentencing and PFO stages.

D.

Declaratory Judgment
Foley v. Beshear, No. 2013-SC-000777-MR, 2015 WL 3631754 (Ky. June
11, 2015)
Opinion of the Court by Justice Abramson. All sitting; all concur. Deathrow inmates sought declaratory and injunctive relief in the Franklin Circuit
Court to the effect that in death-penalty cases the executive clemency
procedures provided for by Section 77 of the Kentucky Constitution are
inadequate, so much so as to be facially unconstitutional under the Due
Process Clause of the United States Constitution’s Fourteenth
Amendment. The trial court rejected this claim and dismissed the
complaint. Affirming, the Supreme Court held that neither clemency
practices in other states, nor criticism of state clemency practices by a
sub-committee of the American Bar Association, had altered the United
States Supreme Court’s holding in Ohio Adult Parole Authority v.
Woodard, 523 U.S. 272 (1998); that state death-penalty clemency
procedures comport with due process requirements as long as they
ensure against arbitrary exclusion from consideration and against
decisions so arbitrary as to be comparable to the flip of a coin. Because
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the appellants made no showing that the Governor had or was likely to
engage in such arbitrariness, their complaint was properly dismissed.
E.

Taxation
Com. v. AT&T Corporation, No. 2013-SC-000800-DG, 2015 WL 3636136
(Ky. June 11, 2015).
Opinion of the Court by Justice Cunningham. All sitting; all concur. AT&T
filed tax refund claims with the Commonwealth of Kentucky, Finance and
Administration Cabinet, et al. (collectively, Cabinet), for the years 20022008. AT&T argued that it was entitled to refunds totaling $13 million
under KRS 139.505. With the exception of a partial refund for the tax year
2002, the Cabinet denied AT&T’s claims. AT&T filed a declaration of
rights action in the Jefferson Circuit Court in 2011 alleging eight counts.
Count one asserted that "the purported Budget Bill ‘Amendments’ to KRS
139.505 Contravene and Violate Section 51 of the Kentucky Constitution."
The Jefferson Circuit Court dismissed the case for failure to exhaust
administrative remedies. The Court of Appeals reversed the trial court
and determined that the facial constitutional issue raised by AT&T was
one that the Kentucky Board of Tax Appeals cannot decide, but that the
other claims were properly dismissed. The Supreme Court of Kentucky
reversed the decision of the Court of Appeals. Although AT&T raised a
facial challenge to the constitutionality of a statute, the Court determined
that AT&T was nevertheless required to exhaust its administrative
remedies before seeking judicial review. In so holding, the Court relied on
the prudential factors weighing against consideration of a case until the
conclusion of the administrative process. See W.B. v. Com., Cabinet for
Health and Family Services, 388 S.W.3d 108 (Ky. 2012). The Court
concluded that compliance with procedural filing requirements are
administrative concerns that must first be determined by the Cabinet.

F.

Workers' Compensation
1.

Falk v. Alliance Coal, LLC, No. 2013-SC-000655-DG, 2015 WL
3631695 (Ky. June 11, 2015).
Opinion of the Court by Justice Keller. All sitting; all concur. Three
miners were killed in two separate accidents at River View Coal,
LLC and Webster County Coal, LLC, wholly owned subsidiaries of
Alliance Coal, LLC. The survivors of the deceased miners filed
civil claims against Alliance alleging that the deaths were caused,
in part, by Alliance's independent acts of negligence. Alliance, as
parent company, was self-insured for workers' compensation
purposes and it "self-insured" its two subsidiaries. In order for the
subsidiaries to be self-insured, Alliance had to guarantee that it
would pay any benefits due if the subsidiaries could not or would
not. In fact, Alliance paid all of the workers' compensation benefits
to the survivors. Alliance moved for summary judgment arguing
that it was a "carrier" and thus entitled to the immunity provided to
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carriers by the Workers' Compensation Act. The survivors
appealed and the Court of Appeals affirmed.
The Supreme Court granted discretionary review, in part, to clarify
and correct Boggs v. Blue Diamond Coal Co., 590 F.2d 655 (6th
Cir. 1979) and to provide the Federal District Court for the Eastern
District of Kentucky with guidance regarding a case currently
pending before it. The Supreme Court also affirmed. In doing so,
the Court held that a parent company that insures itself as well as
its subsidiaries is a carrier under the Act and thus entitled to
immunity. The Court noted that the Act does not define "carrier" as
"insurance company" or even as "insurance carrier." It defines
"carrier" as an "insurer" authorized to insure the liability of
employers. Because a parent company is authorized to "selfinsure" the liability of its subsidiaries, a parent company that does
so is a carrier. In this case Alliance was such a parent company.
The Court then addressed the Sixth Circuit's holding in Boggs that
a parent company, unless it is an up-the-ladder contractor, is not
immune for its own acts of negligence. The Court noted that,
absent some other relationship, the holding in Boggs was correct.
However, since the Court found a special relationship in this case
– Alliance completely "self-insured" River View and Webster
County – Alliance was entitled to immunity.
2.

Jewell v. Ford Motor Company, No. 2014-SC-000234-WC, 2015
WL 3637438 (Ky. June 11, 2015).
Opinion of the Court by Justice Keller. All sitting; all concur. The
only issue before the Court was whether an ALJ should include
unemployment benefits when calculating average weekly wage.
During the highest quarter in the fifty-two week period preceding
his injury, Jewell had been laid off for two weeks. Ford completed
the paperwork necessary for Jewell to receive unemployment
benefits. Once he began receiving those benefits, Ford made
supplemental or "sub-pay" payments sufficient to increase the
combined amount Jewell received to 95 percent of his base pay
rate. Jewell wanted to include both the amount of unemployment
benefits and his sub-pay in the average weekly wage calculation.
Ford wanted to exclude both. The ALJ found middle ground by
including the sub-pay but excluding the unemployment benefits.
The Board agreed with Ford that both should be excluded. The
Court of Appeals reversed the Board and reinstated the ALJ's
opinion. Jewell appealed the decision to exclude unemployment
benefits, but Ford did not appeal the decision to include sub-pay.
The Supreme Court held that unemployment benefits should not
be included when calculating average weekly wage. In doing so,
the Court noted that wages are "money payments for services
rendered . . . received from the employer." KRS 342.140(6). As
did the Court of Appeals, the Supreme Court determined that
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unemployment benefits are not received from the employer and
are paid when an employee is not rendering any service to the
employer. Furthermore, the Supreme Court, citing to Professor
Larson and cases from other jurisdictions, noted that workers'
compensation benefits are designed to insure against work place
injuries, not against fluctuations in the labor market.
G.

Writ
Caldwell v. Chauvin, No. 2014-SC-000390-MR, 2015 WL 3653447 (Ky.
June 11, 2015)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. Keller,
J., concurs by separate opinion in which Barber and Noble, JJ., join.
Caldwell, the plaintiff in the underlying suit, sought a writ of prohibition
preventing the trial court from enforcing its order permitting counsel for
the defendant in the underlying suit to conduct ex parte interviews with
Caldwell’s treating physicians. The order neither compelled the
physicians’ participation nor authorized disclosure of Caldwell’s health
information. In arguing for a writ, Caldwell claimed that HIPAA and
Kentucky law prohibits defendants’ counsel from conducting ex parte
interviews with plaintiffs’ treating physicians. The Court concluded that no
authority forbids ex parte interviews with treating physicians. The Court
also held that even though HIPAA does not prohibit ex parte interviews,
its privacy rule "superimposes procedural prerequisites" regarding the
disclosure of protected health information during the course of those
interviews. The only way to satisfy HIPAA’s procedural prerequisites, the
Court held, is by obtaining a court order authorizing explicitly the
disclosure of the plaintiff’s protected health information. The order at
issue did not satisfy this requirement, but the Court declined to issue a
writ because the order was explicit in denying the necessary
authorization.

H.

Attorney Discipline
1.

Kentucky Bar Ass'n v. Osborne, No. 2015-SC-000063-KB, 2015
WL 3637483 (Ky. June 11, 2015).
Opinion of the Court. All sitting; all concur. The Board of
Governors recommended that Osborne be permanently disbarred
from the practice of law for mishandling a client’s case and
misappropriating money from a client’s trust account, all while
practicing law with a suspended license. Osborne did not respond
to the complaints and did not seek review of the Board’s
recommendation. Accordingly, the Court ordered that Osborne be
permanently disbarred from the practice of law in the
Commonwealth.
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2.

Skouteris v. Kentucky Bar Ass'n, No. 2015-SC-000079-KB, 2015
WL 3637282 (Ky. June 11, 2015).
Opinion of the Court. All sitting; all concur. Skouteris appealed his
suspension from the KBA due to his failure to pay his 2014-2015
bar dues. The KBA claimed that it sent Skouteris his dues
statement via regular mail on two separate occasions. When he
failed to pay, he was sent two emails notifying him of his
delinquent status. A representative of the KBA then called
Skouteris, who stated that he would pay his dues in full. However,
he failed to do so and was subsequently suspended. Skouteris
appealed his suspension, claiming that he was unaware his bar
dues were unpaid. In support of his argument, Skouteris claimed
that he started a new law firm with a new office manager who
failed to pay the dues and that the office had experienced issues
with sending and receiving mail. He also provided the Court with a
copy of a check made payable to the KBA that was allegedly
mailed on Feb. 1, 2015. However, the KBA never received the
check. The Court ultimately concluded that Skouteris had not
shown sufficient cause to revoke his suspension, noting that
Skouteris still had not paid his dues. The Court further noted that
Skouteris had been delinquent in paying his annual dues in
several previous fiscal years. Accordingly, the Court held that
Skouteris’ suspension would continue until he complied with the
mandates of SCR 3.050.

3.

Kentucky Bar Ass'n v. Arnett, No. 2015-SC-000153-KB, 2015 WL
3637459 (Ky. June 11, 2015).
Opinion of the Court. All sitting; all concur. During the course of an
investigation of Arnett’s misuse of client funds, the Boone County
Sheriff’s Department determined that Arnett had misappropriated
money in a number of cases. The result was a multiple-count
felony indictment and five separate disciplinary actions against
Arnett. Neither Arnett nor his lawyer responded to the complaints
and the matters were submitted directly to the Board of Governors
as default cases under SCR 3.210. The Board ultimately and
unanimously recommended that Arnett be permanently disbarred,
noting that the only mitigating factor was his absence of a prior
disciplinary history. Neither the Office of Bar Counsel nor Arnett
sought review by the Court, and the Court declined to undertake
its own review. The Court agreed that permanent disbarment was
an appropriate sanction, noting the magnitude of Arnett’s
misconduct, which included the misappropriation of approximately
$500,000 of client funds.

4.

Kentucky Bar Ass'n v. Venter, No. 2015-SC-000155-KB, 2015 WL
3637467 (Ky. June 11, 2015).
Opinion of the Court. All sitting; all concur. The Board of
Governors considered a total of thirteen charges in three separate
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files against Venter, all of which reached the Board as default
cases under SCR 3.210. Of the thirteen charged counts, the
Board found Venter guilty of eleven and not guilty of two and
unanimously agreed that she should serve a 181-day suspension
and be referred to the Kentucky Lawyers Assistance Program
(KYLAP) for evaluation and assistance. Given the multitude and
gravity of Venter’s violations and the fact that she failed to
respond to any communication regarding the charges against her,
the Court exercised its authority under SCR 3.370(9) and adopted
the decision of the Board.
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of – HCR 168
Local ordinances, surface coal mining,
exemption, removal of – HB 543
Reorganization of Office of Mine Safety
and Licensing, Executive Order 2014390, confirmation of – HB 407

Civil Actions

Commendations and Recognitions

Business and Nonprofit entities, regulation of – HB 440
Interpersonal protective orders, establishment of – HB 8
Liability, Transportation Cabinet, exemption for – HB 370
Uniform Trust Code, adoption of – HB
104

Aerospace/aviation products manufacturing industry, commending – HJR
100
Aluminum industry, recognition of –
SCR 97
Honorary road naming, omnibus resolution for – SJR 78
Putting Veterans to Work Initiative,
recognition of – HCR 87

Civil Procedure

Business and Nonprofit entities, regulation of – HB 440
Ignition interlock device, indigent
defendant, use by – SB 133
Interpersonal protective orders, establishment of – HB 8
Mortgages and deeds, retained liens,
recording, requirements for – SB 148
Uniform
Interstate Family Support Act, update of
– SB 108
Trust Code, adoption of – HB 104

Commerce

Debtor and creditor laws, transfer of
assets, voidability of – SB 204
Malt beverages, incompatible licenses
for – HB 168
Towing and storage of vehicles, contents sale, lien, satisfaction of – SB 78
Uniform Voidable Transaction Act,
enactment of – SB 204
Used motor vehicles, sticker informing
of right to previous owner info, require,
elimination of – HB 179

1-94

Noffsinger, Barry G., Kentucky Housing
Corporation Board of Directors, confirming – SR 174
Parks-Coates, Neeka L., Parole Board,
confirming – SR 183
Parrent, Jonathan V., Kentucky Board of
Education, confirming – SR 164
Privett, Nawanna B., Kentucky Board of
Education, confirming – SR 169
Richardson, Tilford, Kentucky Lottery
Corporation Board of Directors, confirming – SR 177
Spears, Amanda, Parole Board, confirming – SR 181
Stivers, Franklin A., Kentucky Workers'
Compensation Board, confirming – SR
159
Stotts, Barry W., Fish and Wildlife
Resources Commission, confirming –
SR 170
Twyman, William L., Kentucky Board of
Education, confirming – SR 163
Wheeler, Mary Gwen, Kentucky Board
of Education, confirming – SR 168
Williams, C.F. "Frank", Fish and Wildlife
Resources Commission, confirming –
SR 173

Committees

High-performance Buildings Advisory
Committee, membership, composition
of – HB 408
Confirmation of Appointments

Beach III, Charles, Kentucky Housing
Corporation Board of Directors, confirming – SR 175
Boyd, Grayson R., Kentucky Board of
Education, confirming – SR 166
Buddeke, Charles, Kentucky Public
Transportation Infrastructure Authority,
confirming – SR 179
Carson, George A., Parole Board, confirming – SR 182
Collins, Roy G., Agricultural Development Board, confirming – SR 162
Cook, Debra L., Kentucky Board of
Education, confirming – SR 165
Gailor, Russell J., Fish and Wildlife
Commission, confirming – SR 172
Haydon, Lisa, Kentucky Lottery Corporation Board of Directors, confirming –
SR 176
Hinkle, IV, Samuel D., Kentucky Board
of Education, confirming – SR 194
Hubbard, W. Bryan, Mine Safety Review
Commission, confirming – SR 178
Hunt, Wayne, Agricultural Development
Board, confirming – SR 161
Jones, Jaye Shannon, Parole Board,
confirming – SR 180
Kinney, Stephanie L., as an administrative law judge in the Department of
Workers' Claims, confirming – SR 158
Levy, Udell B., as an administrative law
judge in the Department of Workers'
Claims, confirming – SR 157
Logsdon, Jr., Daniel E., Public Service
Commission, confirming – SR 211
Marcum, Roger Lee, Kentucky Board of
Education, confirming – SR 167
Mattingly, Robert D., Kentucky Registry
of Election Finance, confirming –SR
156
Mattingly, Thomas W., Agricultural Development Board, confirming – SR 160

Consolidated Local Governments

Energy project assessment district programs, creation of – HB 100
Write-in candidates, regular elections,
unsuccessful primary candidates, prohibition for – HB 150
Consumer Affairs

Motor carriers, certificate of convenience and necessity, elimination of –
SB 153
Contracts

Government contracts, efficient and accountable contracting processes, study
of – HCR 89
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Special
purpose governmental entities, alternative financial review of – HB 348
purpose governmental entities, atypical
receipts, treatment of – HB 348
Volunteer firefighters, certified volunteer
firefighter ID program, repeal of – HB
314
Write-in candidates, regular elections,
unsuccessful primary candidates, prohibition for – HB 150

Cooperatives

Business
and
Nonprofit
regulation of – HB 440

entities,

Coroners

Controlled substances, penalties and
protocols for deaths relating to – SB
192
Corporations

Counties, Urban

Business and Nonprofit entities, regulation of – HB 440
Certified public accountants, requirements for – HB 363
Timber harvesting violations, loggers or
operators, personal liability of – SB 92
Voluntary veterans' preference employment policy, establishment of – HB 164

Energy project assessment district programs, creation of – HB 100
Write-in candidates, regular elections,
unsuccessful
primary
candidates,
prohibition for – HB 150
County Clerks

Gold Star Siblings license plates, establishment of – HB 209
Mortgages and deeds, retained liens,
recording, requirements for – SB 148
Stray equine and cattle, posting fee,
elimination of – HB 312

Corrections and Correctional Facilities, State

Concealed deadly weapons, permit,
Corrections
employees,
training,
waiver of – HB 428
Internal affairs, peace officers, powers
of – HB 428
Released prisoners, drivers license,
requirements for – HB 428

County Judges/Executive

Independent district boards of health,
membership of – SB 107
Stray equine and cattle, requirements,
changes for – HB 312

Counties

Air board, membership of – HB 59
Appalachian region, economic development of – SB 168
Building Code, statewide enforcement,
study of – HJR 134
Complaints against police officers,
investigation and prosecution of – HB
333
Energy project assessment district programs, creation of – HB 100
Executive Branch and Transportation
Cabinet budgets, amendment of – HB
510
Mortgages and deeds, retained liens,
recording, requirements for – SB 148

Court of Appeals

Retired judges and justices, temporary
active service, per diem salary for –
HB 241
Court, Supreme

Retired judges and justices, temporary
active service, per diem salary for –
HB 241
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Manslaughter in the first degree,
elements of – SB 102
Untested sexual assault examination
kits, reporting of – SJR 20

Courts

Business
and
Nonprofit
entities,
regulation of – HB 440
Foster care review board, notice of
review, requirement for – SB 140
Manslaughter in the first degree, elements of – SB 102
Retired judges and justices, temporary
active service, per diem salary for – HB
241
Uniform
Interstate Family Support Act, update of
– SB 108
Trust Code, adoption of – HB 104

Crimes and Punishments

Address protection program fund, creation of – HB 316
Asset forfeiture, methamphetaminecontaminated vehicles, disposal of –
HB 19
Commercial sexual activity, minor's age,
defense, removal as – HB 427
Controlled substances, penalties and
protocols relating to – SB 192
Gambling, devices and penalties for –
SB 28
Ignition interlocks, usage of – SB 133
Internet Crimes Against Children Task
Force, funding for – HB 427
Interpersonal protective orders, establishment of – HB 8
Laser, aircraft, prohibition against targeting of – HB 59
Manslaughter in the first degree, elements of – SB 102
Untested sexual assault examination
kits, reporting of – SJR 20

Courts, Circuit

Internet Crimes Against Children Task
Force, funding for – HB 427
Interpersonal protective orders, establishment of – HB 8
Retired judges and justices, temporary
active service, per diem salary for – HB
241
Courts, District

Internet Crimes Against Children Task
Force, funding for – HB 427
Interpersonal protective orders, establishment of – HB 8
Retired judges and justices, temporary
active service, per diem salary for – HB
241

Criminal Procedure

Controlled substances, penalties and
protocols relating to – SB 192
County attorney traffic safety program,
fee in lieu of court costs, authorization
for – SB 117
Ignition interlocks, usage of – SB 133
Internet Crimes Against Children Task
Force, funding for – HB 427
Interpersonal protective orders, establishment of – HB 8
Manslaughter in the first degree, elements of – SB 102

Courts, Family

Interpersonal protective orders, establishment of – HB 8
Retired judges and justices, temporary
active service, per diem salary for – HB
241
Crime Victims

Deaths

Address protection program fund,
creation of – HB 316
Interpersonal protective orders, establishment of – HB 8

Manslaughter in the first degree,
elements of – SB 102
Medical order for scope of treatment,
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medical interventions, authorization for
– SB 77

Rape crisis center, tax checkoff for – SB
82
Uniform Interstate Family Support Act,
update of – SB 108

Deeds and Conveyances

Mortgages and deeds, retained liens,
recording, requirements for – SB 148

Drugs and Medicines

Hart-Supported Living Council, update
to – HB 402
Hospital-to-Home Transition Program,
creation of – HB 144
Human Rights Commission, complaints,
filing, reasonable accommodation for –
SB 47
Rare Disease Day, designation of –
SCR 108
Reorganization, Cabinet for Health and
Family Services, Executive Order
2014-988 – HB 402
Spina bifida, information about – SB 159
Stroke centers, certification of – SB 10

Alcohol and drug counseling practitioners, requirements for – HB 92
Asset forfeiture, methamphetaminecontaminated vehicles, disposal of –
HB 19
Controlled substances, penalties and
protocols relating to – SB 192
Dextromethorphan, possession and
retail sale, restrictions on – HB 24
Medication synchronization, authorization for – SB 44
Neonatal abstinence syndrome, treatment and prevention of – SB 54
Pain management facilities, regulation
of – HB 329
Pediatric research trust fund, tax
checkoff for – SB 82

Diseases

Economic Development

Alcohol and drug addiction, counseling
for – HB 92
Colon
cancer screening, barriers, elimination
of – SB 61
cancer, screening, barriers, elimination
of – HB 69
HIV and AIDS, continuing education,
elimination of requirement for – HB 248
Newborn screening program, krabbe
disease, inclusion of – SB 75
Pediatric research trust fund, tax
checkoff for – SB 82
Rare Disease Day, designation of –
SCR 108
Spina bifida, information about – SB 159

Aerospace/aviation industry, economic
impact study of – HJR 100
Aluminum industry, recognition of –
SCR 97
Commission on Military Affairs, membership of – HB 274
Kentucky Appalachian Regional Development Fund, creation of – SB 168

Disabilities and the Disabled

Education, Elementary and Secondary

Average daily attendance, early primary
enrollment, inclusion in – SB 201
Boards of education, reparation benefits, funds, authority, removal of – HB
525
Classified employees, prohibit abuse of
– HB 380
Craft
Academy, high school diplomas, issuance of – HB 232

Domestic Relations

Address protection program fund, creation of – HB 316
Interpersonal protective orders, establishment of – HB 8
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Academy, KEES scholarships, earning
of – HB 232
Early
child care and education, providers
rating system, implementation of – HB
234
primary enrollment, differential tuition
for – SB 201
Education for military children, Interstate
Compact, State Council, appointment
to – HB 330
KEES, Cambridge Advanced International exams, supplemental awards for
– HB 268
Personnel, child abuse and neglect
training, requirement for – SB 119
School calendar, requirements for – SB
119
Severe weather safe zones, local and
state safety officials, consultation with
– SB 39

Craft
Academy, high school diplomas,
issuance of – HB 232
Academy, KEES scholarships, earning
of – HB 232
KCTCS, Fire Commission, certified
volunteer firefighter ID program, repeal
of – HB 314
KEES, Cambridge Advanced International exams, supplemental awards for
– HB 268
Kentucky Educational Savings Plan
endowment trust, purpose of – HB 260
Nursing accreditation, update to – HB
402
Postsecondary education, capital project
for – HB 298
Effective Dates, Delayed

Colon
cancer screening, barriers, elimination
of – SB 61
cancer, screening, barriers, elimination
of – HB 69
Gold Star Siblings license plates – HB
209
January 1, 2016 – HB 8
Local transient room tax, excess money,
use of – HB 202
Protective orders, requirements for –HB
8
Schools, instructional hours, requirements for –SB 119
Tobacco Master Settlement Agreement,
nonparticipating manufacturer, requirements for – HB 512
Uniform Voidable Transaction Act,
enactment of – SB 204

Education, Finance

Average daily attendance, early primary
enrollment, inclusion in – SB 201
Boards of education, reparation benefits, funds, authority, removal of – HB
525
CERS, retiree health premiums, local
districts, reimbursements, restrictions
on – HB 163
Craft Academy, KEES scholarships,
earning of – HB 232
Executive Branch and Transportation
Cabinet budgets, amendment of – HB
510
KEES, Cambridge Advanced International exams, supplemental awards for
– HB 268
Kentucky Educational Savings Plan
endowment trust, purpose of – HB 260
Postsecondary education, capital project
for – HB 298

Effective Dates, Emergency

Claims against the Commonwealth,
funds for – HB 357
Controlled substances, penalties and
protocols relating to – SB 192
Department for Military Affairs, facilities
for – HB 358
Executive Branch and Transportation
Cabinet budgets, amendment of – HB
510

Education, Higher

Alcohol and drug counselor, licensure,
degree requirements for – HB 92
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Gambling, devices and penalties for –
SB 28
International horse racing event, parimutuel excise tax, exemption for – HB
134
KEES, Cambridge Advanced International exams, supplemental awards for
– HB 268
Postsecondary education, capital project
for – HB 298

Environment and Conservation

Abandoned oil tanks, oil and gas, fund
and program for – SB 186
Congress, environmental regulations,
urge approval of – HCR 168
Federal
Environmental
Regulation
Impact Assessment Task Force, creation of – HCR 168
Hazardous waste management assessment, levy, extension for – HB 417
Timber harvesting, bad actors, requirements for – SB 92

Elections and Voting

Write-in candidates, regular elections,
unsuccessful primary candidates, prohibition for – HB 150

Fairs

Amusement ride injuries, emergency
transport, procedures for – HB 525

Emergency Medical Services

Amusement ride injuries, emergency
transport, procedures for – HB 525
Controlled substances, penalties and
protocols for deaths relating to – SB
192
HIV and AIDS, continuing education,
elimination of requirement for – HB 248
Medical order for scope of treatment,
medical interventions, authorization for
– SB 77
Personnel, death United States flag halfstaff, display at – SB 161
Stroke, protocol for – SB 10

Federal Laws and Regulations

Congress, environmental regulations,
urge approval of – HCR 168
Federal Environmental Regulation Impact Assessment Task Force, creation
of – HCR 168
Motor carriers, clarification of authority
for – SB 153
Securities Act of 1933, crowdfunding,
exemption for – HB 76
Fees

Energy

County attorney traffic safety program,
fee in lieu of court costs, authorization
for – SB 117
Hazardous waste management assessment, levy, extension for – HB 417
Internet Crimes Against Children Task
Force, funding for – HB 427
Local government energy project
assessment programs, fees for – HB
100
Motor carrier certificates, application
and renewal of – SB 153
Taxicabs, limousines, and disabled
persons vehicles, license fees for – SB
153

Efficiency, government assessment programs for – HB 100
Federal Environmental Regulation Impact Assessment Task Force, creation
of – HCR 168
Office of Mine Safety and Licensing,
Executive Order 2014-390, reorganization of – HB 407
Oil and gas development, deep wells,
fracturing, program for – SB 186
Underground Facility Prevention Act of
1994, Kentucky Contact Center, duties
of – HB 172
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Fiduciaries

Foods

Uniform Trust Code, adoption of – HB
104

Game meat, free meal distribution,
restrictions, prohibition against – SB 55

Financial Responsibility

Forests and Forestry

Bonds, deep wells, vertical and hori–
zontal depths, amounts of – SB 186
Managing underwriter, recommendation
of – SB 193
Special
purpose governmental entities, alterna–
tive financial review of – HB 348
purpose governmental entities, atypical
receipts, treatment of – HB 348

Timber harvesting, bad actors, require–
ments for – SB 92

Fire Prevention

Charitable
gaming, electronic pulltabs, use of – SB
33
gaming, licensing of – HB 91
Devices and penalties, provisions for –
SB 28
Electronic video gaming device, defini–
tion of – HB 525
International horse racing event, pari–
mutuel excise tax, exemption for – HB
134

Fuel

Oil and gas development, deep wells,
fracturing, program for – SB 186
Gambling

Volunteer firefighters, certified volunteer
firefighter ID program, repeal of – HB
314
Firearms and Weapons

Concealed
carry license, qualifying education
classes for – SB 67
deadly weapons, permit, Corrections
employees, training, waiver of – HB
428
Government owned, sale of – SB 89

General Assembly

Death flying flag at half– staff, honor by
– SB 161
Platoons in certain cities, composition of
– HB 225
Severe weather safe zones, schools,
consultation with – SB 39
Volunteer, certified volunteer firefighter
ID program, repeal of – HB 314

Education for military children, Interstate
Compact, State Council, appointment
to – HB 330
Federal Environmental Regulation Im–
pact Assessment Task Force, creation
of – HCR 168
Government Contract Review Com–
mittee, contingency fee legal services
contracts, report on – SB 118
Public Pension Oversight Board, state–
administered retirement systems, re–
view of – HB 47

Fish and Wildlife

Governor

Game meat, free meal distribution,
restrictions, prohibition against – SB 55

Kentucky Child Care Advisory Council,
creation of – HB 429
Order, United States flag at half– staff,

Firefighters and Fire Departments
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emergency responder, death honoring
of – SB 161

Spina bifida, information about – SB 159
Stroke centers, certification of – SB 10

Guardians

Highways, Streets, and Bridges

Manslaughter in the first degree, ele–
ments of – SB 102

Honorary road naming, omnibus resolution for – SJR 78
Motorcycle operators, entering or
crossing at steady red light, affirmative
defense for – HB 370

Hazardous Materials

Chemical composition, fracturing compounds and mixtures, disclosure of –
SB 186
Hazardous waste management assessment, levy, extension for – HB 417

Historical Affairs

Blood Song: The History of the Hatfields
and the McCoys, state play, designation of – SCR 109
Kentucky Historical Society, executive
committee for – HB 147
Korean conflict, period of – HB 115

Health and Medical Services

Alcohol and drug counseling practitioners, requirements for – HB 92
Controlled substances, penalties and
protocols relating to – SB 192
Fracturing compounds and mixtures,
health professionals, medical needs,
disclosure of – SB 186
HIV and AIDS, continuing education,
elimination of requirement for – HB 248
Hospital-to-Home Transition Program,
creation of – HB 144
Medicaid provider, operating disclosure,
requirements for – SB 107
Medical order for scope of treatment,
medical interventions, authorization for
– SB 77
Medication synchronization, authorization for – SB 44
Newborn screening program, krabbe
disease, inclusion of – SB 75
Nursing, licensure, requirements, update to – HB 402
Optometrist, services, reimbursement
for – HB 465
Pain management facilities, regulation
of – HB 329
Pediatric research trust fund, tax checkoff for – SB 82
Pharmacists and physicians, collaborative agreement, expansion of – HB 377
Physician assistants, physicians, supervision by – HB 258

Hospitals and Nursing Homes

HIV and AIDS, continuing education,
elimination of requirement for – HB 248
Medical order for scope of treatment,
medical interventions, authorization for
– SB 77
Pediatric research trust fund, tax checkoff for – SB 82
Spina bifida, information about – SB 159
Stroke centers, certification of – SB 10
Housing, Building, and Construction

Building Code, statewide enforcement,
study of – HJR 134
High– performance Buildings Advisory
Committee, membership, composition
of – HB 408
Low voltage electric, requirement for –
HB 408
Underground Facility Damage Preven–
tion Act of 1994, requirements of – HB
172
Information Technology

Internet Crimes Against Children Task
Force, funding for – HB 427
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Insurance

Jails and Jailers

Accident, healthcare provider, prohibited
practices by – HB 153
Business and Nonprofit entities, regulation of – HB 440
Health, optometrist's services, reimbursement for – HB 465
Motor
vehicle accident, charges, payor, returned to – HB 153
vehicle accident, contact, prohibition
against – HB 153
vehicle, healthcare provider, sanctions
against – HB 153
Records of Department of Insurance,
confidentiality – HB 117

Employees, communicable diseases,
training on communicable diseases,
employees – HB 428
Inspection reports, reporting of – HB
428
State prisoners, medical treatment,
release for – HB 428
Justices of the Peace and Magistrates

Stray equine and cattle, requirements,
for – HB 312
Labor and Industry

Putting Veterans to Work Initiative,
recognition of – HCR 87
Voluntary veterans' preference employment policy, establishment of – HB 164

Insurance, Health

Colon
cancer screening, barriers, elimination
of – SB 61
cancer, screening, barriers, elimination
of – HB 69
Optometrist, services, reimbursement
for – HB 465

Legislative Research Commission

Federal Environmental Regulation Impact Assessment Task Force, creation
of – HCR 168
Government Nonprofit Contracting Task
Force, creation of – HCR 89
Public Pension Oversight Board, stateadministered retirement systems, review of – HB 47
Untested sexual assault examination
kits, Auditor of Public Accounts, report
from – SJR 20

Insurance, Motor Vehicle

Accident,
healthcare provider, solicitation, limitation on – HB 153
intermediary,
contact,
prohibition
against – HB 153
Motor carriers, minimum levels, requirements for –SB 153
Transportation network companies, pretrip and prearranged ride insurance,
standards for –SB 153

Libraries

Department for Libraries and Archives,
reorganization of – HB 413

Interest and Usury
Licensing

Business and Nonprofit entities, regulation of – HB 440

Accountants, requirements for – HB 363
Alcohol and drug counseling practitioners, requirements for – HB 92
Auctioneers, auction house operators,
licensing requirements for – HB 148
Barbers, licensing, fees, qualifications
for – HB 239

Interstate Cooperation

Education for military children, Interstate
Compact, State Council, appointment
to – HB 330
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Charitable
gaming, electronic pulltabs, use of – SB
33
gaming, licensing of – HB 91
Home medical equipment, out-of-state
providers of – HB 69
Horse racing, Paint horse breed, requirements for – HB 165
International horse racing event at
licensed tracks, pari-mutuel excise tax,
exemption for – HB 134
Malt beverages, incompatible licenses
for – HB 168
Nursing, requirements, update to – HB
402
Physician assistants, physicians, supervision by – HB 258
Real estate licensees, post-licensing requirements for – HB 149

Energy project assessment district programs, creation of – HB 100
Game meat, free meal distribution,
restrictions, prohibition against – SB 55
Independent
district boards of health, membership of
– SB 107
district boards of health, regulations,
outside state law, prohibition against
– SB 107
Local transient room tax, excess money,
use of – HB 202
Ordinances, surface coal mining, exemption, removal of – HB 543
Special
purpose governmental entities, administrative changes to – HB 348
purpose governmental entities, alternative financial review of – HB 348
purpose governmental entities, atypical
receipts, treatment of – HB 348
Tax collection, procedures for – HB 136
Volunteer firefighters, certified volunteer
firefighter ID program, repeal of – HB
314
Write-in candidates, regular elections,
unsuccessful primary candidates, prohibition for – HB 150

Liens

Creditor, transfers of assets, voidability
of – SB 204
Department of Vehicle Regulation,
unpaid motor carrier fees, liens for –
SB 153
Local government energy project
assessments, senior tax lien status for
– HB 100
Mortgages, secure interest rate modification for – HB 201
Retained, mortgages and deeds, recording, requirements for – SB 148
Towing and storage of vehicles, contents sale, satisfaction by – SB 78

Malt Beverages

Incompatible licenses, identification of –
HB 168
Medicaid

Demonstration projects, savings for –
HB 69
Hospital– to– Home Transition Program,
creation of – HB 144
Medication synchronization, authorization for – SB 44
Provider, operating disclosure, requirements for – SB 107

Local Government

Air board, membership of – HB 59
Appalachian region, economic development of – SB 168
Building Code, statewide enforcement,
study of – HJR 134
Cities, fire departments, platoons, composition of – HB 225
Complaints against police officers,
investigation and prosecution of – HB
333

Memorials

Honorary road naming, omnibus resolution for – SJR 78
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Men

Motor Carriers

Interpersonal protective orders, establishment of – HB 8

Certificate of convenience and necessity, elimination of – SB 153
Motor carrier certificates, omnibus revisions to – SB 153

Mental Disability

Special Olympics, income tax designation, creation of – HB 178

Motor Vehicles

Asset forfeiture, methamphetamine-contaminated vehicles, disposal of – HB
19
Child booster seats, age and size
requirements for – HB 315
County attorney traffic safety program,
fee in lieu of court costs, authorization
for – SB 117
Fuels tax, average wholesale price,
calculation of – HB 299
Gold Star Siblings license plates, establishment of – HB 209
Ignition interlocks, usage of – SB 133
Motorcycle operators, entering or crossing at steady red light, affirmative
defense for – HB 370
Property tax appraisal standards, older
motor vehicles, standard value for –
HB 20
Towing and storage, contents sale, lien,
satisfaction of – SB 78
Used motor vehicles, sticker informing
of right to previous owner info, require,
elimination of – HB 179
Vehicle usage tax, resident service
members, exemption for – HB 378

Mental Health

Alcohol and drug counseling practitioners, requirements for – HB 92
Duty to warn, patient, definition of – SB
51
Military Affairs and Civil Defense

Commission on Military Affairs, membership of – HB 274
Department for Military Affairs, facilities
for – HB 358
Education for military children, Interstate
Compact, State Council, appointment
to – HB 330
Gold Star Siblings license plates, establishment of – HB 209
Korean conflict, period of – HB 115
Local installation management funds,
administration of – HB 275
Military aerospace/aviation industry,
economic impact study of – HJR 100
Resident service members, vehicle
usage tax, exemption from – HB 378
Voluntary veterans' preference employment policy, establishment of – HB 164

Notices

Crowdfunding, Securities Act of 1933,
investors, requirements for – HB 76
Timber harvesting, bad actors, requirements for – SB 92
Used motor vehicles, sticker informing
of right to previous owner info, require,
elimination of – HB 179

Minerals and Mining

Local ordinances, surface coal mining,
exemption, removal of – HB 543
Oil and gas development, deep wells,
fracturing, program for – SB 186
Reorganization of Office of Mine Safety
and Licensing, Executive Order 2014390, confirmation of – HB 407

Nurses

HIV and AIDS, continuing education,
elimination of requirement for – HB 248
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Licensure, requirements, update to – HB
402
Medicaid provider, operating disclosure,
requirement for – SB 107
Medical order for scope of treatment,
medical interventions, authorization for
– SB 77
Nursing
Incentive Scholarship Fund Grant Review Committee, elimination of – HB
402
Workforce Foundation, repeal of – HB
402
Pain management facilities, regulation
of – HB 329
Spina bifida, information about – SB 159

Partnerships

Business and Nonprofit entities, regulation of – HB 440
Peace Officers and Law Enforcement

Asset forfeiture, methamphetamine-contaminated vehicles, disposal of – HB
19
Complaints against police officers,
investigation and prosecution of – HB
333
Duty to warn, mental health patient,
definition of – SB 51
Firearms, agency owned, employee,
purchase by – SB 89
Interpersonal protective orders, establishment of – HB 8
Untested sexual assault examination
kits, reporting of – SJR 20

Occupations and Professions

Alcohol and drug counseling practitioners, requirements for – HB 92
Auctioneers, continuing education for –
HB 148
Barbers, licensing, fees, qualifications
for – HB 239
Certified public accountants, restrictions
for – HB 363
HIV and AIDS, continuing education,
elimination of requirement for – HB 248
Horse racing, Paint horse breed,
requirements for – HB 165
Nursing, licensure, requirements, update to – HB 402
Physician assistants, physicians, supervision by – HB 258
Real estate licensees, post-licensing requirements for – HB 149

Personnel and Employment

Voluntary veterans' preference employment policy, establishment of – HB 164
Pharmacists

Collaborative agreement, expansion of –
HB 377
Controlled substances, penalties and
protocols relating to – SB 192
HIV and AIDS, continuing education,
elimination of requirement for – HB 248
Home medical equipment, out-of-state
providers, licensure of – HB 69
Medication synchronization, authorization for – SB 44

Oil and Natural Gas

Physicians and Practitioners

Oil and gas development, deep wells,
fracturing, program for – SB 186

Colon
cancer screening, barriers, elimination
of – SB 61
cancer, screening, barriers, elimination
of – HB 69
Controlled substances, penalties and
protocols relating to – SB 192
Duty to warn, mental health patient,
definition of – SB 51

Parental Rights

Neonatal abstinence syndrome, treatment and prevention of – SB 54
Uniform Interstate Family Support Act,
update of – SB 108
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Fracturing compounds and mixtures,
health professionals, medical needs,
disclosure of – SB 186
HIV and AIDS, continuing education,
elimination of requirement for – HB 248
Medicaid provider, operating disclosure,
requirement for – SB 107
Medical order for scope of treatment,
medical interventions, authorization for
– SB 77
Medication synchronization, authorization for – SB 44
Optometrist, services, reimbursement
for – HB 465
Pain management facilities, regulation
of – HB 329
Pediatric research trust fund, tax checkoff for – SB 82
Pharmacists, collaborative agreement,
expansion of – HB 377
Physician assistants, supervision of –
HB 258
Spina bifida, information about – SB 159

Concealed carry license, qualifying
education classes for – SB 67
Duty to warn, mental health patient,
definition of – SB 51
Internet Crimes Against Children Task
Force, funding for – HB 427
State troopers, sheriff's offices, reemployment by – HB 181
Untested sexual assault examination
kits, reporting of – SJR 20

Planning and Zoning

Popular Names and Short Titles

Local ordinances, surface coal mining,
exemption, removal of – HB 543

Anna Claire Taylor Law – SB 75
Conner's Law – SB 102
Energy Project Assessment District Act
of 2015 – HB 100
Kentucky
Intrastate Crowdfunding Exemption –
HB 76
Uniform
Unincorporated
Nonprofit
Association Act – HB 440
Uniform Voidable Transaction Act – SB
204
Voluntary Veterans' Preference Employment Policy Act – HB 164

Pollution

Fracturing compounds and mixtures,
environmental emergency, disclosure
of – SB 186
Hazardous waste management assessment, levy, extension for – HB 417
Timber harvesting, bad actors, requirements for – SB 92
Wastewater loans, Kentucky Infrastructure Authority, payback period to –
HB 276

Police, City and County

Asset forfeiture, methamphetaminecontaminated vehicles, disposal of –
HB 19
Complaints against police officers,
investigation and prosecution of – HB
333
Duty to warn, mental health patient,
definition of – SB 51
Untested sexual assault examination
kits, reporting of – SJR 20

Probation and Parole

Controlled substances, penalties and
protocols relating to – SB 192

Police, State

Asset forfeiture, methamphetamine-contaminated vehicles, disposal of – HB
19
Complaints against police officers,
investigation and prosecution of – HB
333

Property

Asset forfeiture, methamphetamine-contaminated vehicles, disposal of – HB
19
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Mortgages and deeds, retained liens,
recording, requirements for – SB 148

Barbers, licensing, fees, qualifications
for – HB 239
Colon
cancer screening, barriers, elimination
of – SB 61
cancer, screening, barriers, elimination
of – HB 69
Fracturing compounds and mixtures,
health professionals, medical needs,
disclosure of – SB 186
Human immunodeficiency virus and
acquired immunodeficiency syndrome,
continuing education update – HB 248
Independent
district boards of health, membership of
– SB 107
district boards of health, regulations,
outside state law, prohibition against
– SB 107
Neonatal abstinence syndrome, treatment and prevention of – SB 54
Pain management facilities, regulation
of – HB 329
Spina bifida, information about – SB 159

Property Valuation Administrators

Appraisal standards, older motor
vehicles, standard value for – HB 20
PVA, landowners affected by deep
wells, certification of – SB 186
Prosecutors

County attorney traffic safety program,
fee in lieu of court costs, authorization
for – SB 117
Untested sexual assault examination
kits, reporting of – SJR 20
Public Assistance

Medication synchronization, authorization for – SB 44
Public Authorities

Public Medical Assistance

Special purpose governmental entities,
definition, certain exclusion from – HB
348

Hospital-to-Home Transition Program,
creation of – HB 144
Medicaid provider, operating disclosure,
requirement for – SB 107

Public Buildings and Grounds

Construction-manager-general contractor,
use of – HB 408
Department for Military Affairs, facilities
for – HB 358
High-performance Buildings Advisory
Committee, membership, composition
of – HB 408
Thomas D. Clark History Center, Kentucky Historical Society, headquarters
of – HB 147

Public Officers and Employees

LRC, Public Pension Oversight Board,
state-administered retirement systems,
review of – HB 47
Reemployment after retirement, elected
officials, prearranged agreements by –
SB 62
Retired judges and justices, temporary
active service, per diem salary for – HB
241
Retirement, KERS and CERS, participation in – HB 62
State troopers, sheriff's offices, reemployment by – HB 181

Public Health

Alcohol and drug counseling practitioners, requirements for – HB 92
Asset forfeiture, methamphetamine-contaminated vehicles, disposal of – HB
19
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Public Records and Reports

Purchasing

Fracturing compounds and mixtures,
trade secrets, confidentiality and
disclosure of – SB 186
Mortgages and deeds, retained liens,
recording, requirements for – SB 148
Special
purpose governmental entities, administrative changes to – HB 348
purpose governmental entities, alternative financial review of – HB 348
purpose governmental entities, atypical
receipts, treatment of – HB 348

Contingency fee legal services contracts, requirements for – SB 118

Public Safety

Collection, procedures for – HB 136
Mortgages and deeds, retained liens,
recording, requirements for – SB 148
Mortgages, secure interest rate modification for – HB 201
Real estate licensees, post-licensing
requirements for – HB 149

Racing

Horse racing, Paint horse breed,
requirements for – HB 165
International horse racing event, parimutuel excise tax, exemption for – HB
134
Real Estate

Asset forfeiture, methamphetamine-contaminated vehicles, disposal of – HB
19
Crowdfunding,
exemption,
investor
protections for – HB 76
Severe weather safe zones, creation of
– SB 39
Underground Facility Damage Prevention Act of 1994, requirements of –
HB 172
Untested sexual assault examination
kits, reporting of – SJR 20

Reorganization

Cabinet for Health and Family Services,
Executive Order 2014– 988 – HB 402
Department
for Libraries and Archives, Executive
Order 2014-987 – HB 413
of Veterans Affairs, Executive Order
2014-986 – HB 395
Kentucky Center for the Arts Corpor–
ation, Executive Order 2014-585 – HB
408
Office of Mine Safety and Licensing,
Executive Order 2014-390 – HB 407

Public Salaries

LRC, Public Pension Oversight Board,
state-administered retirement systems,
review of – HB 47
Public Utilities

Telecommunications, deregulation of –
HB 152
Underground Facility Prevention Act of
1994, Kentucky Contact Center – HB
172

Research and Methods

Pediatric research trust
checkoff for – SB 82

fund,

tax

Retirement and Pensions
Public Works

CERS, retiree health premiums, local
districts, reimbursements, restrictions
on – HB 163

Construction-manager-general
contractor, use of – HB 408
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Kentucky
Retirement Systems, elected officials,
prearranged agreements by – SB 62
Retirement Systems, participation in –
HB 62
LRC, Public Pension Oversight Board,
state-administered retirement systems,
review of – HB 47
Retired judges and justices, temporary
active service, per diem salary for – HB
241
State troopers, sheriff's offices, reemployment by – HB 181

City tax collection, procedures for – HB
136
Complaints against police officers,
investigation and prosecution of – HB
333
Concealed carry license, qualifying education classes for – SB 67
Firearms, agency owned, employee,
purchase by – SB 89
Interpersonal protective orders, establishment of – HB 8
Local
government energy project assessments, fees for – HB 100
government energy project assessments, property tax bill, collection of –
HB 100
State troopers, reemployment of – HB
181
Untested sexual assault examination
kits, reporting of – SJR 20

Retroactive Legislation

Excise tax, exemption for – HB 134
KEES, Cambridge Advanced International exams, supplemental awards for
– HB 268
Safety

Small Business

Laser, aircraft, prohibition against targeting of – HB 59
Severe weather safe zones, creation of
– SB 39

CPA firms not required to obtain a
license, exception for – HB 363
Dextromethorphan, possession and
retail sale, restrictions on – HB 24
Voluntary veterans' preference employment policy, establishment of – HB 164

Science and Technology

Pediatric research trust
checkoff for – SB 82

fund,

tax

Special Districts

Air board, membership of – HB 59
Special
purpose governmental entities, administrative changes to – HB 348
purpose governmental entities, alternative financial review of – HB 348
purpose governmental entities, atypical
receipts, treatment of – HB 348

Secretary of State

Address protection program fund, creation of – HB 316
Sewer Systems

Wastewater loans, Kentucky Infrastructure Authority, payback period to –
HB 276

State Agencies

Cabinet for Health and Family Services,
regional mental health boards, KERS,
participation in – HB 62
CERS, retiree health premiums, local
districts, reimbursements, restrictions
on – HB 163

Sheriffs

Asset forfeiture, methamphetamine-contaminated vehicles, disposal of – HB
19
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Corrections, omnibus provisions – HB
428
Department
for Libraries and Archives, reorganization of – HB 413
of Education, school calendar, plan,
assistance with – SB 119
of Education, school personnel, child
abuse and neglect training, requirement for – SB 119
of Insurance, records, confidentiality of
– HB 117
of Vehicle Regulation, omnibus motor
carrier revisions for – SB 153
Early
Childhood Advisory Council, Head
Start, consultation by – HB 234
Childhood Advisory Council, Kentucky
Department of Education, consultation by – HB 234
Executive Branch and Transportation
Cabinet budgets, amendment of – HB
510
Finance
and Administration Cabinet, contingency fee legal services contracts,
Web site posting of – SB 118
and Administration Cabinet, Government Contract Review Committee,
report to – SB 118
Fire Commission, certified volunteer
firefighter ID program, repeal of – HB
314
Firearms, agency owned, employee,
purchase by – SB 89
Game meat, free meal distribution,
restrictions, prohibition against – SB 55
Housing, Buildings and Construction,
building code, statewide enforcement,
study of – HJR 134
Kentucky
Historical Society, executive committee
for – HB 147
Retirement Systems, elected officials,
prearranged agreements by – SB 62
Legislative
Research
Commission,
Government Nonprofit Contracting
Task Force, creation of – HCR 89
Retirement, KERS & CERS, cease
participation in – HB 62

Revenue, cigarette excise tax and
tobacco products tax, licensure requirements for – HB 512
Transportation Cabinet,
civil liability, exemption from – HB 370
honorary road naming, omnibus
resolution for –SJR 78
State Employees

Classified school employees, prohibit
abuse of – HB 380
Demonstration project, savings for – HB
69
Firearms, agency owned, purchase of –
SB 89
Kentucky Historical Society, Executive
Director of – HB 147
Local installation management funds,
Department of Military Affairs, administration by – HB 275
State troopers, sheriff's offices, reemployment by – HB 181
Studies Directed

Aerospace/aviation industry, economic
impact study of – HJR 100
Auditor of Public Accounts, untested
sexual assault examination kits, report
from – SJR 20
Building Code, statewide enforcement,
study of – HJR 134
Federal Environmental Regulation Impact Assessment Task Force, creation
of – HCR 168
Legislative
Research
Commission,
Government Nonprofit Contracting
Task Force, creation of – HCR 89
Substance Abuse

Alcohol and drug counseling practitioners, requirements for – HB 92
Controlled substances, penalties and
protocols relating to – SB 192
Dextromethorphan, possession and retail sale, restrictions on – HB 24
Neonatal abstinence syndrome, treatment and prevention of – SB 54
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Pain management facilities, regulation
of – HB 329

Taxation, Income– – Corporate

Film tax credits, thresholds and incentives for – HB 340
Metropolitan College, credit, extension
of – HB 202

Surface Mining

Office of Mine Safety and Licensing,
Executive Order 2014-390, reorganization of – HB 407

Taxation, Income– – Individual

Film tax credits, thresholds and incentives for – HB 340
Innocent spouse relief, effective date of
– HB 299
Metropolitan College, credit, extension
of – HB 202
Pediatric
cancer research trust fund, income tax
designation, creation of – HB 178
research trust fund, tax checkoff – SB
82
Rape crisis center, tax checkoff for – SB
82
Special Olympics, income tax designation, creation of – HB 178

Taxation

Collection, local government, procedures for – HB 136
Corporation income tax, film tax credits,
thresholds and incentives for – HB 340
Income tax, Metropolitan College, credit,
extension of – HB 202
Individual income tax, film tax credits,
thresholds and incentives for – HB 340
Innocent spouse relief, effective date of
– HB 299
International horse racing event, parimutuel excise tax, exemption for – HB
134
Local
government energy project assessments, imposition of – HB 100
transient room tax, excess money, use
of – HB 202
Metropolitan College, credit, extension
of – HB 202
Motor fuels, average wholesale price,
calculation of – HB 299
Pediatric
cancer research trust fund, income tax
designation, creation of – HB 178
research trust fund, tax checkoff for –
SB 82
Property tax appraisal standards, older
motor vehicles, standard value for –
HB 20
Rape crisis center, tax checkoff for – SB
82
Revenue, cigarette excise tax and
tobacco products tax, licensure requirements – HB 512
Special Olympics, income tax desig–
nation, creation of – HB 178
Tax interest rate, rate calculation, month
for – HB 299

Taxation, Inheritance and Estate

Uniform Trust Code, adoption of – HB
104
Taxation, Property

Appraisal standards, older motor
vehicles, standard value for – HB 20
Collection, local government, procedures for – HB 136
Local government energy project
assessments, imposition of – HB 100
Taxation, Sales and Use

Horse racing, Paint horse breed,
requirements for – HB 165
Motor fuels, average wholesale price,
calculation of – HB 299
Vehicle usage tax, resident service
members, exemption for – HB 378
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Teachers

Transportation

Early child care and education program,
providers rating system, implementation of – HB 234
Instructional hours, requirement for –SB
119

Aerospace/aviation infrastructure, study
of – HJR 100
Air board, membership of – HB 59
Aircraft, laser, prohibition against targeting by – HB 59
Child booster seats, age and size
requirements for – HB 315
Gold Star Siblings license plates, establishment of – HB 209
Honorary road naming, omnibus resolution for – SJR 78
Motor carrier certificates, omnibus revisions to – SB 153
Motorcycle operators, entering or crossing at steady red light, affirmative
defense for – HB 370
Towing and storage of vehicles, contents sale, lien, satisfaction of – SB 78

Telecommunications

Public Service Commission, jurisdiction,
termination of – HB 152
Tobacco

Executive Branch and Transportation
Cabinet budgets, amendment of – HB
510
Tobacco Master Settlement Agreement,
certification, bond requirement for – HB
512

Unified Local Governments
Tourism

Write-in candidates, regular elections,
unsuccessful primary candidates, prohibition for – HB 150

Film tax credits, thresholds and incentives for – HB 340
Local transient room tax, excess money,
use of – HB 202
Reorganization, Kentucky Center for the
Arts Corporation, Executive Order
2014-585 – HB 408

Uniform Laws

Kentucky Uniform Unincorporated Nonprofit Association Act, adoption of – HB
440
Uniform
Trust Code, adoption of – HB 104
Voidable Transaction Act, enactment of
– SB 204

Trade Practices and Retailing

Dextromethorphan, possession and
retail sale, restrictions on – HB 24
Gambling, devices and penalties for –
SB 28

United States

Traffic Safety

Congress, environmental regulations,
urge approval of – HCR 168

Child booster seats, age and size
requirements for – HB 315
County attorney traffic safety program,
fee in lieu of court costs, authorization
for – SB 117
Ignition interlocks, usage of – SB 133
Motorcycle operators, entering or crossing at steady red light, affirmative
defense for – HB 370

Universities and Colleges
Alcohol and drug counselor, licensure,
degree requirements for – HB 92
Construction-manager-general
contractor, use of – HB 408
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Veterans' Affairs

Department of Veterans Affairs, reor–
ganization, Executive Order 2014-986
– HB 395
Honorary road naming, omnibus reso–
lution for – SJR 78
Korean conflict, period of – HB 115
Putting Veterans to Work Initiative,
recognition of – HCR 87
Voluntary veterans' preference employ–
ment policy, establishment of – HB 164
Waste Management

Hazardous waste management assessment, levy, extension for – HB 417
Wastewater loans, Kentucky Infrastructure Authority, payback period to –
HB 276
Water Supply

Hydraulic fracturing, oil and gas permits,
water quality test requirements prior to
– SB 186
Wastewater loans, Kentucky Infrastructure Authority, payback period to –
HB 276
Wills and Estates

Uniform Trust Code, adoption of – HB
104
Women

Controlled substances, penalties and
protocols relating to – SB 192
Interpersonal protective orders, establishment of – HB 8
Neonatal abstinence syndrome, treatment and prevention of – SB 54
Rape crisis center, tax checkoff for – SB
82
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I.

SENATE BILLS
A.

SB 10
AN ACT relating to strokes. Amends KRS 216B.0425 to define the terms
"acute stroke ready hospital certification" and "comprehensive stroke
center certification," require the Cabinet for Health and Family Services to
maintain a list of acute stroke ready hospitals, comprehensive stroke
centers, and primary stroke centers, post the list on its website, provide
the list to the Kentucky Board of Emergency Medical Services, and
require the board to provide the list to local emergency medical services
providers; amends KRS 311A.180 to require emergency medical services
directors to establish pre-hospital care protocols for the assessment,
treatment, and transport of stroke patients; amends other statutes to
correct references to the Joint Commission.

B.

SB 28
AN ACT relating to the placement of illegal gambling devices in business
establishments and declaring an emergency. Amends KRS 528.010 to
include in the definition of "gambling device" an electronic device used to
facilitate Internet gambling and to define "simulated gambling program";
EMERGENCY.

C.

SB 33
AN ACT relating to charitable gaming. Amends KRS 238.505 to include
electronic representations in the definition of "charity game ticket," define
"electronic video gaming device," add exceptions to the definition of
"year," and define "electronic pulltab device" stipulating that it is only to be
used for charitable purposes, shall not include mobile phones, and shall
operate only on a closed network; amends KRS 238.535 to extend the
exemption for licensure date to January 31; amends KRS 238.540 to
require gaming supplies to be maintained in a location separate from
another organizer's supplies; amends KRS 238.545 to require electronic
representations of charity game tickets to conform to standards
promulgated by the department in administrative regulation and specify
that electronic pulltab devices shall be used only for charitable gaming.

D.

SB 39
AN ACT relating to school safety. Amends KRS 158.162 to require public
schools to consult with local and state safety officials and use National
Weather Service and Federal Emergency Management Agency guiding
principles when identifying the best available severe weather safe zones.

E.

SB 44
AN ACT relating to synchronization of prescription refills. Creates a new
section of Subtitle 17A of KRS Chapter 304 to permit patients who suffer
from chronic illnesses, in consultation with their medical providers, to
1-115

select one day each month to receive all of their medications at their
pharmacy; creates a new section of KRS Chapter 205 to require the
Department for Medicaid Services or a managed care organization to
permit medication synchronization when part of a plan between provider,
patient, and pharmacist.
F.

SB 47
AN ACT relating to persons with disabilities. Amends KRS 344.200 to
require the Human Rights Commission to make reasonable
accommodations to assist persons with disabilities in filing a complaint.

G.

SB 51
AN ACT relating to mental health. Amends KRS 202A.400 to define
"patient" and provide that the duty to take precautions against a patient's
violent behavior includes persons who are currently under the care of
mental health professionals; amends KRS 202A.028 to clarify that
providers using telehealth services must be authorized to perform
examinations under this chapter.

H.

SB 54
AN ACT relating to drug-dependent newborns. Creates a new section of
KRS Chapter 218A to mandate priority access for pregnant women to
substance abuse treatment or recovery service programs, and prevent
discrimination against pregnant women by substance abuse treatment or
recovery service providers; amends KRS 625.050 to prevent the filing of a
petition to terminate the parental rights of a pregnant woman who used a
controlled substance during pregnancy if she enrolls in and maintains
compliance with both a substance abuse treatment or recovery program
and prenatal care throughout the remaining term of that pregnancy, and
allows for sealing of court or cabinet records in regard to actions to
terminate the parental rights of a mother suffering from a substance
abuse disorder during pregnancy upon successful completion of a
substance abuse treatment or recovery program.

I.

SB 55
AN ACT relating to the donation of game meat. Creates a new section of
KRS Chapter 217 to define "not-for-profit organization," "take," and
"wildlife," prohibit state and local government entities from restricting the
donation of game meat to or from not-for-profit organizations for the
purpose of free meal distribution, and require that the game meat be from
wildlife that was taken in the Commonwealth, properly field dressed and
processed, and apparently disease-free and unspoiled.
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J.

SB 61
AN ACT relating to removing barriers to colorectal cancer screening.
Amends KRS 304.17A-257 to require that health benefit plans cover
complete colorectal cancer screening; effective January 1, 2016.

K.

SB 62
AN ACT relating to public service. Amends KRS 61.637 to provide that an
elected official who is reelected to a new term of office in the same
position and who then retires following reelection but prior to taking the
new term of office shall be deemed to have a prearranged agreement and
will have his or her initial retirement voided; amends KRS 18A.110 to
prohibit the Personnel Cabinet from requiring individuals hired or elected
to office before January 1, 2015, to be paid through direct deposit or
requiring the individual to use a web-based program to access his or her
salary statement.

L.

SB 67
AN ACT relating to concealed carry licenses. Amends KRS 237.110 to
recognize a firearms safety or training course offered by a national
organization that includes written tests, in-person instruction, and a livefire component as a qualifying class for an applicant for a license to carry
a concealed deadly weapon.

M.

SB 75
AN ACT related to newborn screening for Krabbe disease. Amends KRS
214.155 to include Krabbe disease testing as part of the newborn
screening program; cites Act as the Anna Claire Taylor Law.

N.

SB 77
AN ACT relating to a medical order for scope of treatment. Amends KRS
311.621 to define "medical order for scope of treatment"; creates the new
sections of KRS 311.621 through 311.643 to permit the completion of a
medical order for scope of treatment directing medical interventions,
require the Kentucky Board of Medical Licensure to promulgate
administrative regulations to develop a standardized medical order for
scope of treatment form, and list the required contents of the
standardized medical order for scope of treatment; amends KRS 311.623,
311.633, and 311.637 to add the medical order for scope of treatment.

O.

SB 78
AN ACT relating to the towing and storage of vehicles. Amends KRS
376.268 to define "contents" and "reasonable charges"; amends
KRS 376.275, relating to towing and storage liens on motor vehicles, to
allow the sale of a vehicle's contents to satisfy a lien for towing and
storage charges, provide that a towing or storage company shall not
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refuse the right of physical inspection of the towed vehicle by the owner
or an insurance company representative, allow for a vehicle to be
released to an owner's authorized representative, allow for the return of
specific personal contents as listed in the statute upon request by owner,
and provide that the storage or towing company is not responsible for
contents to which it does not have access.
P.

SB 82
AN ACT relating to income tax checkoff programs, and making an
appropriation therefor. Creates a new section of KRS Chapter 141
allowing a contribution to be made to the pediatric cancer research trust
fund through an income tax refund designation effective for taxable years
beginning on or after January 1, 2016, requiring the designation to be
printed on the face of the individual income tax form, requiring a
description of the trust fund in the individual income tax return
instructions, and requiring the Revenue Cabinet to transfer the funds
designated to the pediatric cancer research trust fund; creates new
sections of KRS Chapter 211 to establish the trust fund, the trust fund
board, and duties of the board; creates a new section of KRS Chapter
141 to allow individuals with an income tax refund to designate a portion
of the refund to the rape crisis center trust fund; creates a new section of
KRS Chapter 211 to establish the rape crisis center trust fund and require
that money in the fund be used to support the services listed in KRS
211.600(3) and not be expended for purposes of abortion services or
abortion education.

Q.

SB 89
AN ACT relating to firearms sales to current and retired employees.
Amends KRS 45A.600 to provide that state employees with governmentissued firearms that are being replaced may purchase those firearms
from the agency; amends KRS 45A.047 to conform; amends KRS 65.041
to provide that local government employees whose service weapons are
being replaced may purchase those firearms from the local government.

R.

SB 92
AN ACT relating to timber harvesting. Amends KRS 149.330 to change
the definition of "person" to include any natural person or director, officer,
or agent of a business organization; amends KRS 149.344 to require
loggers or operators who have received bad actor designations to provide
prior notice to the division before engaging in any timber harvesting
operations until they have paid all civil penalties and performed all
required site remediation, require the cabinet to promulgate administrative
regulations setting forth the form and manner of the prior notice,
beginning on January 1, 2016, require the cabinet to issue an emergency
order requiring any third-time bad actor to cease all timber harvesting
operations until all required site remediation has been performed and all
civil penalties have been paid or a repayment plan has been established
and maintained, and specify that all bad actor designations, including
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those issued prior to the effective date of the Act, be included in
determining the applicability of KRS 149.344 to a logger or operator;
amends KRS 149.346 to require the cabinet to serve notice to a logger or
operator of evidence of a violation of the reporting requirements and
provide for an administrative hearing to answer the charges; amends
KRS 149.348 to establish penalties for violation of the reporting
requirements and provide that directors, officers, and agents of operators
or loggers doing business as certain business organizations shall be
personally liable for the civil penalties incurred by the operators or
loggers; makes technical corrections.
S.

SB 102
AN ACT relating to criminal homicide. Amends KRS 507.010 to define
"abuse," "mentally helpless," and "physically helpless"; amends KRS
507.030 to include the death of a person twelve years of age or younger
or a person who is physically or mentally helpless caused by intentional
abuse as a possible element of manslaughter in the first degree; cites Act
as Conner's Law.

T.

SB 107
AN ACT relating to health providers. Amends KRS 205.8477 to establish
that Medicaid providers shall provide operating disclosures to the Cabinet
for Health and Family Services and to other entities in established
circumstances; amends KRS 212.786 to reduce the number of members
on the independent district boards of health, remove proportional
representation of certain professions, and amend the population
requirements for appointments; amends KRS 212.784 to prohibit
independent district boards of health from adopting rules and regulations
in conflict with state laws and regulations.

U.

SB 108
AN ACT relating to the Uniform Interstate Family Support Act. Amends
various sections of KRS Chapter 407 and creates other sections to adopt,
with some variation, the 2008 amendments to the language of the
Uniform Interstate Family Support Act, published by the National
Conference of Commissioners on Uniform State Laws to reflect the
Hague Convention on the International Recovery of Child Support and
Other Forms of Family Maintenance, include language to update Articles
1 to 6 regarding jurisdiction and the establishment, enforcement, and
modification of support orders, and expand Article 7 to establish
procedures under the Convention; amends Articles 8 and 9 of KRS
Chapter 407 and KRS 403.135 to conform.

V.

SB 117
AN ACT relating to county attorney-operated traffic safety programs.
Amends KRS 186.574 to add fees in lieu of court costs for county1-119

attorney-operated traffic safety school programs and provide for the
distribution of funds collected.
W.

SB 118
AN ACT relating to government contracts. Amends KRS 441.053 to
authorize an entity, corporation, and organization, currently contracted
with a consolidated local government or urban-county government to
provide health care services, to seek or be awarded a contract with the
Department of Corrections to provide various health-care-related services
governed under this section, so long as there is no material change to an
existing contract.

X.

SB 119
AN ACT relating to schools and declaring an emergency. Amends KRS
156.095 to require the Department of Education to develop and maintain
a list of available child abuse and neglect prevention, recognition, and
reporting trainings for school administrators, certified personnel, office
staff, instructional assistants, and coaches and extracurricular sponsors
who are employed by the school district and require local school boards
to adopt the developed training; permits school districts that want to
complete 1,062 instructional hours by June 5, 2015, but are unable to
under the current school calendar, to request assistance from the
commissioner of education to determine a plan for completing the
required hours; requires, after determining a district cannot complete
1,062 hours by June 5, 2015, after maximizing instructional time, the
commissioner to waive the remaining required hours; permits school
districts to schedule graduation ceremonies before the final instructional
day; allows districts to be open on the day of a primary election if no
school in the district is used as a polling place; prohibits school districts
from scheduling instructional time on Saturdays; requires the Department
of Education to report to the Interim Joint Committee on Education how
school districts completed the 1,062 instructional hours; EMERGENCY.

Y.

SB 133
AN ACT relating to driving under the influence. Amends KRS 189A.005 to
include definitions relating to "ignition interlock device providers" and
"certificates of installation"; amends KRS 189A.340 to provide that at the
end of a license revocation period for certain enumerated violations of
KRS 189A.010, the offender is required to have an ignition interlock
license; amends KRS 189A.410 to allow that subject to certain
requirements, a person who has violated KRS 189A.010(1)(c) or (d) for
drug-related offenses may be granted hardship license privileges, and to
provide that for a first offense within a five-year period under KRS
189A.010(a), (b), or (e), a person may be eligible for a hardship driver's
license if at the time of the offense none of the aggravating circumstances
enumerated under subsection (11) of KRS 189A.010 were present while
the person was operating or in physical control of a motor vehicle;
amends KRS 189A.420 to allow that a person is eligible for an ignition
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interlock license during a period of license suspension under KRS
Chapter 189A, upon the conclusion of a license revocation period, or if he
or she was convicted pursuant to KRS 189.010(a), (b), (e), or (f) and has
enrolled in and is actively participating in, or has completed, alcohol or
substance treatment, expand the requirement for authorization to apply
for and subsequent issuance of an ignition interlock license, provide that
upon meeting certain requirements a defendant is authorized to drive an
employer-owned non-ignition interlock equipped vehicle, after the
expiration of thirty days from issuance of an ignition interlock license for a
first offense and after the expiration of twelve months for a second or
subsequent offense, and authorize the court to allow a defendant to pay
less than full cost for the purchase, lease, and installation of an ignition
interlock device and the associated servicing and monitoring fees if the
court finds that the person is indigent based on a sliding fee scale
established by the Kentucky Supreme Court by rule; creates a new
section of KRS Chapter 189A to require that the Transportation Cabinet
promulgate rules and regulations to carry out the requirement of this bill;
requires that, upon the effective date of this bill, any ignition interlock
device provider who contracts with the Transportation Cabinet must agree
to certain enumerated requirements; repeals various statutes to conform.
Z.

SB 140
AN ACT relating to foster care review boards. Amends KRS 620.270 to
require that interested parties be notified of a review to be conducted by a
citizen foster care review board and of the right to attend and participate.

AA.

SB 148
AN ACT relating to recording requirements for mortgages and deeds with
retained liens. Amends KRS 382.290 to prevent county clerks or their
deputies from recording mortgages or deeds with liens retained therein
unless either document explicitly refers to the next immediate source of
title for which the mortgagor or grantor derived title to the property or the
interest encumbered therein; amends KRS 382.297 to prohibit certain
acts in amending a mortgage.

AB.

SB 153
AN ACT relating to motor carriers. Omnibus revision of the motor carrier
statutes, KRS Chapter 281; repeals and reenacts KRS 281.010 to
consolidate various definition sections and set forth definitions for the
chapter; amends KRS 281.590, regarding legislative intent, to eliminate
references to competitive practices; amends KRS 281.600 to clarify
references to federal laws; amends KRS 281.602 to give the Department
of Vehicle Regulation the authority to file liens against motor carriers for
fees administered under the chapter; amends KRS 281.605 and 281.610
to eliminate references to certificates of convenience and necessity and
to hearings on certificates of convenience and necessity; amends KRS
281.6185 to clarify provisions and eliminate outdated grandfather
language; repeals and reenacts KRS 281.624 to enumerate the
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regulatory powers of the cabinet in relation to household goods carriers;
amends KRS 281.626 to eliminate hearings for the issuance of U-Drive-It
certificates; repeals and reenacts KRS 281.630 to require motor carriers
to obtain a certificate from the department prior to operation, establish
that a certificate is to be granted to any applicant who conforms to the
requirements of KRS Chapter 281, identify different certificates issued by
the department, set forth application requirements and fees, require
criminal background checks for certain officers, employees, and
independent contractors and establish disqualifying offenses, establish
renewal procedures and fees, establish requirements for rate and time
schedules, establish procedures for transfer of certificates, establish
authority for hearing and penalties, and grant the department the authority
to promulgate administrative regulations to carry out the section; amends
KRS 281.6301 to establish criminal background check requirements for
passenger vehicle and household goods certificate holders; repeals and
reenacts KRS 281.631 to establish requirements for motor carrier vehicle
licenses, establish initial application and renewal procedures and fees,
allow the KYTC to promulgate administrative regulations to provide for
bulk license fees for certificate holders who employ or contract with more
than fifty vehicles, allow cities and counties to impose annual license fees
not to exceed $30 per vehicle on taxicabs, limousines, and disabled
persons vehicles, exempt nonresident motor carriers from fees under
KRS Chapter 281 if reciprocal provisions are granted Kentucky carriers
by the nonresident carrier's home state, and grant the department the
authority to promulgate administrative regulations to carry out the section;
amends KRS 281.635 to eliminate finding of convenience and necessity
for bus franchises, clarify references to concurrent authority of cities and
the state over buses, taxicabs, limousines, disabled persons vehicles,
and their drivers, and allow a taxi, limo, DPV or TNC driver to possess a
valid license from another state; amends KRS 281.640 to establish
procedures for hearings involving certificate holders; amends KRS
281.655 to increase insurance requirements for motor carriers, allow
KYTC to require immediate surrender of certificates if the certificate
holder's bond or insurance policy is canceled, require the KYTC to
promulgate regulations to set standards for pre-trip acceptance liability
policies and prearranged ride liability insurance policies for TNC vehicles,
set minimum amount of insurance for pre-trip policies at $50,000 for
single death or injury, $100,000 multiple death or injury from one incident,
and $25,000 for property damage, set minimum amount of insurance for
prearranged ride policies to be the same as for motor vehicles for the
transportation of persons, and allow pre-trip and prearranged ride
insurance policies to be issued by an eligible surplus lines insurer;
amends KRS 281.656 to clarify provisions for the suspension of a
certificate upon cancellation of insurance or bond; amends KRS 281.720
to require motor carrier vehicles to display a motor carrier license plate,
and clarify that vehicles operated under a TNC, household goods,
property, or U-drive-it certificate are exempted from having a motor carrier
license plate; amends KRS 281.728 to include limousines and disabled
persons vehicles among the types of certificate holders that cannot
advertise for a service not authorized by its certificate; amends KRS
281.730 to clarify rules on hours of operation; amends KRS 281.830 to
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prohibit cities or counties from imposing fees or taxes on any private or
for-hire commercial motor vehicle for the loading or unloading of property,
including household goods; amends 281.883 to require the cabinet to
establish by regulation procedures for the administrative citation,
assessment and appeal of penalties under KRS 281.990; amends
KRS 281.990 to reduce the minimum fine for operating a motor carrier
without a valid certificate or in violation of a certificate from $2,000 to
$500; amends KRS 186.050 to set registration fees for motor carrier
vehicles carrying up to fifteen passengers at $11.50 and the fee for motor
carrier vehicles carrying more than fifteen passengers at $100; creates a
new section of KRS Chapter 189 to authorize the Transportation Cabinet
to join compacts with other states regarding overdimensional permits;
amends KRS 281.687, 281.735, 281.745, 281.752, 281.760, 281.775,
281.802, 281.820, 281.835, 281.838, 281.873, 281.905, 96A.010,
96A.020, 138.446, 138.463, 186.164, 186.240, 186.991, and 381.770 to
conform; repeals KRS 186.052, 186.281, 186.286, 281.011, 281.012,
281.013, 281.014, 281.015, 281.604, 281.607, 281.612, 281.615,
281.618, 281.619, 281.620, 281.625, 281.6251, 281.632, 281.633,
281.637, 281.641, 281.645, 281.650, 281.660, 281.6602, 281.670,
281.675, 281.680, 281.685, 281.690, 281.695, 281.700, 281.710,
281.780, 281.801, 281.804, 281.806, 281.850, 281.860, 281.907,
281.910, 281.912, and 281.914; mandates that any existing certificate or
permit in effect on the effective date of the Act shall remain valid until its
expiration and that prior to expiration, the certificate holder must make
initial application for a certificate under the provisions of the Act.
AC.

SB 159
AN ACT relating to the provision of information relative to spina bifida.
Amends KRS 211.192 to require information to be provided upon a
diagnosis of spina bifida.

AD.

SB 161
AN ACT relating to the display of the United States flag. Creates a new
section of KRS Chapter 2 to authorize the Governor to issue an order to
lower the United States flag to half-staff on all state buildings in the event
of the death of Kentucky emergency response personnel in the line of
duty.

AE.

SB 168
AN ACT relating to economic development. Amends KRS 154.33-501 to
replace references to the East Kentucky Corporation with references to
Shaping Our Appalachian Region, Inc; amends KRS 154.33-550 to create
the Kentucky Appalachian Regional Development Fund, to be
administered by the Department for Local Government; creates new
sections of KRS 154.33 to identify the economic development purposes
for which money from the fund may be used and to provide an application
process; repeals KRS 154.33-501, 154.33-515, 154.33-520, 154.33-525,
154.33-527, 154.33-533, 154.33-535, 154.33-540, 154.33-545, 154.331-123

555, 154.33-560, 154.33-565, 154.33-570, 154.33-575, 154.33-580, and
154.33-585 to conform.
AF.

SB 186
AN ACT relating to oil and gas production and reclamation. Creates new
sections of KRS 353.500 to 353.720 to require notice and method of
notice of high-volume horizontal fracturing, require baseline water quality
testing and to exempt certain situations from the requirement, require
information disclosures to the cabinet for a vendor or service provider
conducting high-volume horizontal fracturing treatments, create an
exemption for disclosure of trade secrets, require vendors to provide
information to a chemical disclosure registry unless the information is
protected by trade secret status, establish a method for claiming trade
secret status, require release of information protected by trade secret
status by the director of the Division of Oil and Gas or by the vendor of
the fracturing treatment to health professionals under specified conditions
and with confidentiality agreement, require release of information by the
director of the Division of Oil and Gas to deal with emergency spills or
discharges and require nondisclosure of information further, provide that
information disclosed not be deemed publicly available or a waiver of
trade secret claim, require notification to parties by the cabinet if the
cabinet receives a request for chemicals under the Open Records Act
and provide a procedure for notification of vendors and operators who
assert confidential treatment status, clarify that the review of a
determination of release of information under the Open Records Act not
be a part of judicial review, create the Kentucky Abandoned Storage Tank
Reclamation Program and define when a tank is deemed abandoned and
eligible for the program, specify the purpose of the program and create
the Kentucky Abandoned Storage Tank Reclamation Fund, identify the
expenses that can be paid for from the fund, allow the cabinet to contract
for services and enter into agreements for services, create a right of entry
to inspect or to conduct work on an abandoned storage tank, specify
procedures for notice before entering lands, and authorize the cabinet to
recover costs for removal and remediation of an abandoned storage tank
from owners or responsible parties; amends KRS 353.180 to make
internal reference corrections; amends KRS 353.510 to establish and
revise definitions; amends KRS 353.590 to establish permit fees for
vertical deep and horizontal deep wells, establish bonds for deep wells
and minimum bonds, specify how bonds will be conditioned, and add
blanket bonds; amends KRS 353.592 to correct internal references;
amends KRS 353.5901 to require a reclamation plan rather than a
reclamation proposal, clarify the contents of the reclamation plan, require
review and approval of the plan prior to permit issuance, and allow for a
waiver of the mediation fee for a landowner with proof of a financial
inability to pay; amends KRS 353.651 to regulate the drilling units of
vertical deep and horizontal deep wells and the pooling for deep wells
and changes the 1/8 royalty to prevailing royalty and overriding royalty to
three times the share of costs payable or charged for deep wells only;
amends KRS 353.652 to make technical corrections; amends
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KRS 353.730 and 353.737 to correct internal references; cites Act as the
Kentucky Oil and Gas Regulatory Modernization Act.
AG.

SB 192
AN ACT relating to controlled substances and declaring an emergency.
Amends KRS 72.026 to increase the scope of mandatory coroner and
medical examiner examinations and reporting in deaths involving a
Schedule I controlled substance; amends KRS 100.982 to mirror federal
law in regard to addicted persons and residential care facilities; amends
KRS 196.288 to direct that a portion of recaptured savings from criminal
justice reforms be directed to substance abuse treatment, prevention, and
court-related activities; amends KRS 205.560 to revise the protocols for
Medicaid provider credentialing relative to substance abuse treatment;
creates a new section of KRS Chapter 205 to require Medicaid to offer a
broad array of substance abuse treatment resources; amends KRS
216B.020 to amend the certificate of need process relative to substance
abuse treatment facilities; creates a new section of KRS Chapter 216B to
authorize substance abuse treatment outreach in overdose situations
brought to a hospital ER; amends KRS 217.186 to allow the opiate
overdose rescue medication naloxone to be prescribed to persons,
agencies, or school employees capable of administering the medication in
emergency situations, allow first responders to access and utilize the
medication, and allow pharmacists certified to do so to prescribe and
dispense the medication; creates a new section of KRS Chapter 218A to
authorize a pilot project relating to data analysis of substance abuse
trends; amends KRS 218A.050 to include acetylfentanyl in the list of
schedule I controlled substances; creates a new section of KRS Chapter
218A to create a criminal charge protection for use in emergency drug
overdose situations; creates a new section of KRS Chapter 218A to
require state-funded substance abuse programs from discriminating
against pregnant women; creates a new section of KRS Chapter 218A to
create an offense for importing heroin into the Commonwealth; amends
KRS 218A.1412 to adjust probation and parole eligibility for various
heroin offenders; creates a new section of KRS Chapter 218A to create
the offense of aggravated heroin trafficking; amends KRS 218A.1414 to
increase the penalties for high-volume violators of that section; creates a
new section of KRS Chapter 218A to facilitate faith-based substance
abuse treatment; amends KRS 218A.500 to exempt from the drug
paraphernalia statute needles exchanged at a local health department
operating a treatment outreach program with local approval and needles
and sharps declared to a peace officer prior to a search of the defendant's
person; amends KRS 625.050 to provide a safe harbor protection for a
pregnant addict who complies with prenatal care and substance abuse
treatment instructions; includes non-codified language encouraging the
Cabinet for Health and Family Services to study certain opioid treatment
initiatives, establish an evidence-based treatment task force relating to
the disease of addiction, develop county and regional wraparound teams
for opioid addiction, collaborate with medical schools and post-graduate
training programs to include ten hours of coursework on addiction for all
medical professionals, increase continuing education units for medical
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and health professionals relating to the disease of addiction; makes
legislative recommendations to the Interim Joint Committee on Health
and Welfare; directs the Department of Criminal Justice Training to
conduct regionalized heroin-specific in-service training for law
enforcement officers by December 31, 2016; EMERGENCY.
AH.

SB 193
AN ACT relating to bond transactions. Amends KRS 45A.850 to allow a
recommendation to be made by the Executive Director of the Office of
Financial Management to the Secretary of the Finance and Administration
Cabinet for the managing underwriter of specific bond transactions to be
the Kentucky underwriter that received the highest score, and to clarify
that the requirements, review, and recommendation of the Capital
Projects and Bond Oversight Committee will apply.

AI.

SB 201
AN ACT relating to school entrance age. Amends KRS 158.030 to ensure
tuition charged to a student who is allowed to enroll in a primary school
program before meeting the age requirement is the same as the tuition
charged to a student who meets the age requirement, and clarify that
students enrolled before meeting the age requirement are required to be
included in the school's average daily attendance for purposes of SEEK
funding.

AJ.

SB 204
AN ACT relating to fraudulent transfers. Establishes KRS Chapter 378A
and creates new sections thereof to define terms; creates a new section
of KRS Chapter 378A to establish the requirements of insolvency under
the Uniform Voidable Transactions Act; creates a new section of KRS
Chapter 378A to determine when value is given for transfer; creates a
new section of KRS Chapter 378A to determine the intent of a debtor on a
voidable transfer; creates a new section of KRS Chapter 378A to
establish voiding transactions as to creditor claims arising prior to the
transfer; creates a new section of KRS Chapter 378A to determine when
a transfer is made; creates a new section of KRS Chapter 378A to
establish remedies for a creditor; creates a new section of KRS Chapter
378A to establish defenses and protections of a transferee or obligee;
creates a new section of KRS Chapter 378A to establish a statute of
limitations for claims under KRS Chapter 378A; creates a new section of
KRS Chapter 378A to determine the location of debtor for jurisdictional
purposes; creates a new section of KRS Chapter 378A to define
"protected series" and "series organization" and set out the applicability of
the chapter to them; creates a new section of KRS Chapter 378A to
establish a short title for this chapter; repeals all sections of KRS Chapter
378; effective January 1, 2016.
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AK.

SCR 97
Recognizes Kentucky's aluminum industry.

AL.

SCR 108
Designates February 28, 2015, as Rare Disease Day in Kentucky.

AM.

SCR 109
Designates Blood Song: The Story of the Hatfields and the McCoys as
the official play on the Hatfield/McCoy feud in the Commonwealth of
Kentucky.

AN.

SJR 20
Directs the Auditor of Public Accounts to study the number of sexual
assault examination kits in the possession of Kentucky law enforcement
and prosecutorial agencies that have not been sent to the Department of
Kentucky State Police forensic laboratory for testing; requires a report to
the Legislative Research Commission by November 1, 2015.

AO.

SJR 78
Designates honorary names for various roads and bridges and directs the
placement of honorary roadside signs.

II.

SENATE SIMPLE RESOLUTIONS
A.

SR 156
Confirms the appointment of Robert D. Mattingly to the Kentucky Registry
of Election Finance.

B.

SR 157
Confirms the appointment of Udell B. Levy as an administrative law judge
in the Department of Workers' Claims.

C.

SR 158
Confirms the appointment of Stephanie L. Kinney as an administrative
law judge in the Department of Workers' Claims.

D.

SR 159
Confirms the reappointment of Franklin A. Stivers as a member of the
Kentucky Workers' Compensation Board.
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E.

SR 160
Confirms the appointment of Thomas W. Mattingly to the Agricultural
Development Board.

F.

SR 161
Confirms the reappointment of Wayne Hunt to the Agricultural
Development Board.

G.

SR 162
Confirms the reappointment of Roy G. Collins to the Agricultural
Development Board.

H.

SR 163
Confirms the reappointment of William L. Twyman to the Kentucky Board
of Education.

I.

SR 164
Confirms the reappointment of Jonathan V. Parrent to the Kentucky
Board of Education.

J.

SR 165
Confirms the appointment of Debra L. Cook to the Kentucky Board of
Education.

K.

SR 166
Confirms the reappointment of Grayson R. Boyd to the Kentucky Board of
Education.

L.

SR 167
Confirms the reappointment of Roger Lee Marcum to the Kentucky Board
of Education.

M.

SR 168
Confirms the reappointment of Mary Gwen Wheeler to the Kentucky
Board of Education.

N.

SR 169
Confirms the reappointment of Nawanna B. Privett to the Kentucky Board
of Education.
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O.

SR 170
Confirms the appointment of Barry W. Stotts to the Fish and Wildlife
Resources Commission.

P.

SR 172
Confirms the appointment of Russell J. Gailor to the Fish and Wildlife
Resources Commission.

Q.

SR 173
Confirms the reappointment of C.F. "Frank" Williams to the Fish and
Wildlife Resources Commission.

R.

SR 174
Confirms the reappointment of Barry G. Noffsinger to the Kentucky
Housing Corporation Board of Directors.

S.

SR 175
Confirms the reappointment of Charles Beach III to the Kentucky Housing
Corporation Board of Directors.

T.

SR 176
Confirms the appointment of Lisa Haydon to the Kentucky Lottery
Corporation Board of Directors.

U.

SR 177
Confirms the reappointment of Tilford Richardson to the Kentucky Lottery
Corporation Board of Directors.

V.

SR 178
Confirms the appointment of W. Bryan Hubbard to the Mine Safety
Review Commission.

W.

SR 179
Confirms the appointment of Charles Buddeke to the Kentucky Public
Transportation Infrastructure Authority.

X.

SR 180
Confirms the appointment of Jaye Shannon Jones to the Parole Board.
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Y.

SR 181
Confirms the appointment of Amanda Spears to the Parole Board.

Z.

SR 182
Confirms the appointment of George A. Carson to the Parole Board.

AA.

SR 183
Confirms the appointment of Neeka L. Parks-Coates to the Parole Board.

AB.

SR 194
Confirms the appointment of Samuel D. Hinkle, IV to the Kentucky Board
of Education.

AC.

SR 211
Confirms the appointment of Daniel E. Logsdon, Jr. to the Public Service
Commission.

III.

HOUSE BILLS
A.

HB 8
AN ACT relating to protective orders. Establishes KRS Chapter 456 and
creates new sections thereof to allow persons to petition for interpersonal
protective orders when the person has been the victim of dating violence
and abuse, sexual assault, or stalking; define terms, set forth legislative
intent, establish procedures for the filing, review, and hearing of the
petition and issuance and service of a resulting protective order, provide
court processes and evidentiary standards, county attorney protocols, a
process for filing, authenticating, and enforcing protective orders from
other states, and enter the orders into law enforcement systems and law
enforcement responsibilities, set penalties for violation of the order and
protocols for ordering GPS monitoring of a respondent; amends KRS
431.005 and 431.015 to account for arrests in dating violence situations;
amends KRS 508.155 to provide a transition timeline for the existing
stalking protective order system; creates a new section of KRS Chapter
510 to establish a system for issuance of a protective order in rape,
sodomy, and abuse cases; amends various other sections to conform;
effective January 1, 2016.

B.

HB 19
AN ACT relating to the disposal of vehicles forfeited to law enforcement
agencies. Amends KRS 218A.420, regarding the disposition of forfeited
property, to clarify that any vehicle forfeited which is contaminated with
methamphetamine shall not be used, resold, or salvaged for parts, but
shall instead be destroyed or salvaged for scrap metal, clarify that
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determination of methamphetamine contamination is made by law
enforcement agencies, and clarify that the presence of prepackaged
materials or other products or precursors not subject to extraction shall
not qualify a vehicle as being contaminated.
C.

HB 20
AN ACT relating to the valuation of motor vehicles for property tax
purposes. Amends KRS 132.485 to clarify the standards for appraising
the value of motor vehicles that are twenty years old or older for property
tax purposes, provide that no vehicle of said age shall be presumed to
have been maintained or restored to either the original factory condition
or any otherwise classic condition, establish the standard value of said
vehicles, and provide that the Act shall apply to motor vehicles assessed
on or after January 1, 2016.

D.

HB 24
AN ACT relating to dextromethorphan abuse. Creates new sections of
KRS Chapter 218A to prohibit any person from possessing one gram or
more of pure dextromethorphan or dextromethorphan that has been
extracted from solid or liquid form, prohibit sale of products containing
dextromethorphan as the only active ingredient to individuals younger
than eighteen, require any person selling a product containing
dextromethorphan to require that prospective buyers show a photo ID and
sign a document stating the customer is older than eighteen before
purchase, create an affirmative defense for the retailer if a minor utilizes a
fraudulent ID, prohibit individuals younger than eighteen from
misrepresenting their age and from utilizing a fraudulent ID to purchase or
obtain dextromethorphan, and establish penalties for violation.

E.

HB 47
AN ACT relating to the Public Pension Oversight Board. Amends KRS
7A.200, 7A.210, 7A.220, 7A.240, and 7A.250 to add the Legislators'
Retirement Plan, the Judicial Retirement Plan, and the Kentucky
Teachers' Retirement System to the Public Pension Oversight Board's
review responsibilities, provide that members of the Public Pension
Oversight Board appointed by the Speaker of the House of
Representatives, the President of the Senate, and the Governor with
expertise in pensions or investments shall serve a term of four years,
remove the prohibition on members and retired members from serving in
these appointed positions, and modify the annual report due date for the
Public Pension Oversight Board from December 1 to December 31 of
each year.

F.

HB 59
AN ACT relating to aviation. Creates a new section of KRS Chapter 183
to prohibit the discharging of a laser at an aircraft that is in motion, and
provide exemptions for operations conducted by the Federal Aviation
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Administration, U.S. Department of Defense, and U.S. Department of
Homeland Security; amends KRS 183.990 to establish penalties of a
Class A misdemeanor for a violation or a Class D felony if the violation
causes a change of course or a serious disruption that threatens the
physical safety of the passengers and crew of the aircraft; amends KRS
183.132 to create additional board members for an air board operating an
airport outside the limits of the county establishing the air board,
designate additional members, provide that current members continue
terms, mandate that additional members take office July 1, establish
staggered terms for additional members, make provisions for air boards
without counties meeting established geographic criteria, and require that
the appointments made to an air board by the Judge/Executive of the
county that did not establish the air board be approved by both the fiscal
court of that county and the fiscal court of the county establishing the air
board.
G.

HB 62
AN ACT relating to public agencies. Creates new sections of KRS 61.510
through 61.705 to provide that certain employers participating in the
Kentucky Employees Retirement System (KERS) and the County
Employees Retirement System (CERS) may elect to voluntarily cease
participation in the system, and that any agency may be required to
involuntarily cease participation in KERS or CERS in the event the board
of trustees has determined the employer is no longer eligible to
participate in a governmental plan or has failed to comply with the
provisions of KRS 61.510 to 61.705 or 78.510 to 78.852, establish
requirements for voluntary and involuntary cessation of participation by
the employer, including requiring any employer voluntarily ceasing
participation to adopt a resolution to cease participation and submit the
resolution the Kentucky Retirement Systems' board, requiring the
cessation of participation to apply to all employees of the employer
ceasing participation, requiring the employer to pay for an actuarial cost
study to determine the cost to the employer for discontinuing participation,
requiring an employer voluntarily ceasing participation to offer an
alternative retirement plan to impacted employees, and requiring the
employer to pay the system for the full actuarial cost of discontinuing
participation either in a lump-sum payment or in installments under the
terms established by the board, provide that the full actuarial cost shall
not include those employees who elect to take a refund of their account
balance within sixty days of the employer's cessation date, provide that
the employer's full actuarial cost shall be fixed once the employer makes
the lump-sum payment or first installment payment, provide that
employees hired after the employer ceases participation will not
participate in KERS or CERS for the ceased employer, provide that
employees participating in the systems with the employer ceasing
participation will not earn benefits after the employer has ceased
participation, but will be vested for those benefits accrued prior to the
employer's cessation date, provide that the voluntary cessation of
participation provisions shall not apply to certain KERS employers
including Commonwealth's attorney offices, county attorney offices, local
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and district health departments governed by KRS Chapter 212, master
commissioners, property valuation administration offices, executive
branch agencies whose employees are subject to KRS 18A.005 to
18A.200, state-administered retirement systems, employers in the
legislative or judicial branch of Kentucky state government, or statesupported universities and community college systems, unless the
agency is a nonstock nonprofit corporation established under KRS
Chapter 273, and provide that the voluntary cessation of participation
provisions shall only apply to CERS employers who are nonstock
nonprofit corporation established under KRS Chapter 273; amends KRS
78.530 to make conforming amendments and to remove provisions that
allow a CERS agency whose participation has been terminated under
KRS 78.535 to once again participate in CERS at a later date; amends
KRS 78.535 to remove provisions regarding the termination of
participation provisions in current law and to reference the cessation of
participation provisions in Section 1 of this Act; amends KRS 78.540,
78.545, 78.610, 61.520, and 78.615 to conform; amends KRS 95.520,
95.621, and 95.852 to remove provisions that allow an employee to
regain participation in a closed city pension plan if the agency's
participation has been terminated under KRS 78.535.
H.

HB 69
AN ACT relating to health benefit plans. Amends KRS 304.17A-257 to
require that health benefit plans cover complete colorectal cancer
screening effective January 1, 2016; amends various sections of KRS
Chapter 315 to specify that the requirements for licensure reciprocity with
contiguous states, including but not limited to the requirement for a
physical location, be substantially similar to Kentucky's requirements,
allow an operator from a state that does not have licensure requirements
to indicate by affidavit that he or she understands and will follow Kentucky
laws, and that the contiguous state grants the same privileges to
Kentucky providers, require that the two representatives of the home
medical equipment and services profession serving on the advisory board
be licensed under KRS 315.514, and exempt specialized equipment
providers from licensure reciprocity if Kentucky does not provide that
equipment; add non-codified language to establish that any cost-savings
demonstration projects in Medicaid or the state employee health plan
must focus on certain process improvement and patient empowerment,
include established patients who have within two prior years of telehealth
services visited certain established providers, not increase premiums or
reduce benefits, and confirm certain savings, that an agreement be made
with one or both teaching hospitals, that they be procured through
competitive procurement, and that they be implemented on a larger scale
if proof of concept demonstrates annual savings.

I.

HB 76
AN ACT relating to securities. Creates a new section of KRS 292.410 to
292.415 to establish an exemption to the Securities Act of 1933 for
investments not to exceed $10,000 by Kentucky residents via the
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Internet, offered by an issuer that is a business entity organized and
authorized under Kentucky law and in accordance with the Federal Jobs
Act of 2012, with the total issue not to exceed a total of $1 million or $2
million depending on whether the issuer has undergone a financial audit
for the recently completed fiscal year, require the issuer to inform
prospective purchasers, by a conspicuous, written disclosure that the
investor may lose his or her entire investment and the investment is not
regulated by any federal or state securities authority, and require the
issuer to provide a statement to be signed by the investor that he or she
understands the risks involved in the investment; creates a new section of
KRS 292.410 to 292.415 to establish requirements for Internet Web site
operators who operate a Web site for the sale of securities, pursuant to
Section 1 of this Act, including registration with and examination by the
commissioner of the Department of Financial Institutions; designates Act
as the Kentucky Intrastate Crowdfunding Exemption.
J.

HB 91
AN ACT relating to charitable gaming. Amends KRS 238.505 to define
"banquet" and include banquets in the list of activities that may be
considered to be charity fundraising events; amends KRS 238.535 to
allow raffles to be conducted beyond the limits of a county; amends KRS
238.545 to allow minors to play bingo if they are playing for noncash
prizes and are accompanied by an adult, require unique identifier on raffle
tickets, allow up to eight charity fundraising events per license per year,
specify where charity fundraising events may be held, allow raffle tickets
sold at charity fundraising events to be sold at discount package rates,
and delete requirement that automated charity game ticket dispensers be
used only during bingo sessions; amends KRS 238.540 to conform.

K.

HB 92
AN ACT relating to alcohol and drug counseling. Amends KRS 309.080 to
define "licensed clinical alcohol and drug counselor," "licensed clinical
alcohol and drug counselor associate," "licensee," "practice of alcohol and
drug counseling," "registered alcohol and drug peer support specialist,"
and "registrant"; amends KRS 309.0805 to include "licensed clinical
alcohol and drug counselor," "licensed clinical alcohol and drug counselor
associate," and "registered alcohol and drug peer support specialist"
among the titles that may not be used by persons not licensed, certified,
or registered under KRS 309.080 to 309.089; amends KRS 309.081 to
conform; amends KRS 309.0813 to include new licensure categories, and
require the Board of Alcohol and Drug Counselors to promulgate
administrative regulations to define the process to register with the board;
creates a new section of KRS 309.080 to 309.089 to establish
requirements for registration as an alcohol and drug peer support
specialist; amends KRS 309.083 to stipulate that certification
requirements shall also include three hours of domestic violence training
and training in suicide assessment, treatment, and management; creates
a new section of KRS 309.080 to 309.089 to establish requirements for
licensure as a licensed clinical alcohol and drug counselor; creates a new
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section of KRS 309.080 to 309.089 to establish requirements for licensure
as a licensed clinical alcohol and drug counselor associate; creates a new
section of KRS 309.080 to 309.089 to require the board to promulgate
regulations to define the process to register as a supervisor of record;
amends KRS 309.084 to eliminate outdated language and require the
board to temporarily extend licensure to certified alcohol and drug
counselors with at least a master's degree; creates a new section of KRS
309.080 to 309.089 permitting licensure, certification, or registration by
reciprocity; amends KRS 309.085, 309.086, 309.087, and 309.089 to
conform; creates a new section of KRS 309.080 to 309.089 to require the
board to deposit all moneys into a revolving fund in the State Treasury;
amends KRS 194A.540 to include licensed alcohol and drug counselors
and alcohol and drug peer support specialists; amends KRS 210.366 to
conform; amends KRS 222.005 to include licensed or certified alcohol
and drug counselors under the term "qualified health professional."
L.

HB 100
AN ACT relating to energy project assessment districts or EPAD. Creates
new sections of KRS Chapter 65 to allow local governments to establish
energy project assessment district (EPAD) programs in order to advance
the efficient use of energy and water resources by allowing for energy
projects to be financed by assessments imposed on only those properties
participating in a program, define terms, establish the basic required
parameters of a program, allow local governments to impose
assessments on participating properties and provide the terms for the
collection of the assessments, including the grant of senior tax lien status
therefor, allow local governments to issue bonds to finance a program,
prohibit a local government from imposing an assessment on property
under a program except upon the request of the owner of record, provide
that no provision of the Act shall be interpreted to expand the statutory
powers or use of eminent domain belonging to a local government, state
agency, or private entity, provide that a local government may only
engage financing to administer a program from certain financial
institutions, and designate Act as the Energy Project Assessment Act of
2015.

M.

HB 104
AN ACT relating to trusts and estates. Amends KRS 386B.10-050 to
provide that a claim for breach of trust must be brought within five years
of discovery of injury by the trustee to the rights of the beneficiary;
amends KRS 386B.8-180 to allow that a trustee may elect to proceed
under this section for distribution of trust assets upon termination of the
trust or upon the removal or resignation of a trustee; require that if a
trustee proceeds under this section, he or she must notify the beneficiary
or other qualified person and provide specific documentation relating to
the trust assets and accounting, provide that a beneficiary has forty-five
days from the date the notice is sent to proffer a written objection to the
trustee relating to the distribution of assets upon termination of the trust,
allow that a trustee may request a resolution of the beneficiary's
1-135

objections with the court or enter into an agreement with the beneficiary,
allow that the agreement between parties may contain an indemnity or
release clause as to the beneficiary against the trustee, enumerate that
upon the resolution of the beneficiary's objection, the trustee will proceed
with the distribution of the trust assets, enumerate that if a trust is
distributed upon termination pursuant to this section any person who
consented or did not object per the requirements of this section is barred
from bringing a claim against the trustee for breach of trust or the validity
of the trust; amends KRS 413.120 and KRS 413.130 to conform; repeals
KRS 413.340.
N.

HB 115
AN ACT relating to the dates of the Korean conflict. Amends KRS 40.010
to redefine the period of the "Korean conflict" to match the federal
designation of June 27, 1950, to January 31, 1955.

O.

HB 117
AN ACT relating to insurance. Amends KRS 304.3-400 to exempt risk
retention groups, defined by federal law, from the definition of captive
insurers; amends KRS 304.37-050 to strengthen the confidentiality of
records in the possession or control of the Department of Insurance,
authorize the commissioner to share confidential records with state,
federal, and international regulatory agencies and law enforcement, and
the National Association of Insurance Commissioners, subject to a written
agreement of confidentiality, and establish procedures and protocols for
sharing information; creates new sections of KRS 304.6-120 to 304.6-180
to define terms relating to valuation for life insurance, accident and health
insurance, Fraternal Benefit Society insurance, and deposit-type
insurance policies, establish valuation standards and reserves
requirements for insurers, establish requirements for treatment of
confidential information obtained in the course of an insurance
examination, establish the governmental entities with which confidential
information may be shared and restrict the use of confidential information
under the Open Records law and by the court, authorize the
commissioner of insurance to exempt specific product forms or product
lines of a domestic insurance company that is licensed and doing
business only in Kentucky from the valuation requirements, and establish
different requirements for these domestic insurers; amends KRS 304.6130 to reference the operative date of the valuation manual adopted by
the National Association of Insurance Commissioners, to cross-reference
applicable sections of the bill, and to implement a timeline for
implementation of the valuation manual for current or future policies;
amends KRS 304.6-150 to cross-reference sections created by this Act;
amends KRS 304.6-160 to require actuaries assessing reserves to be
appointed rather than qualified; amends KRS 304.6-170 to provide that
the rate or rates of interest used for policies not be greater than, rather
than higher than, rates used in calculating nonforfeiture benefits; amends
KRS 304.6-171 to cross-reference new statutes and requires all life
insurers to submit an annual opinion of the appointed actuary to the
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commissioner and establishes requirements for the actuary's opinion;
creates a new section of KRS 304.15-310 to 304.15-360 to define
"operative date of the valuation manual" for Subtitle 15 of KRS Chapter
304 relating to life insurance and annuity contracts; amends KRS 304.15342 to authorize adoption of various standardized mortality tables prior to
the operative date of the valuation manual; amends KRS 160.310
authorizing a local school board to set aside funds for school bus basic
reparation benefits as defined in KRS 304.39-020 and as provided in KRS
304.39-010 to KRS 304.39-080.
P.

HB 134
AN ACT relating to pari-mutuel wagering and declaring an emergency.
Amends KRS 138.510 to exempt a two-day international horse racing
event that distributes more than $20,000,000 in purses and awards from
the excise tax imposed on pari-mutuel wagering, make the exemption
apply to money wagered at the track on live races conducted at the track
during the international event, exclude money wagered at the track on live
races conducted at the track during the international event from the
calculation of the track's daily average live handle, and make the
exemption effective from January 1, 2015, to December 31, 2017;
EMERGENCY.

Q.

HB 136
AN ACT relating to the administration of municipal property taxes.
Amends KRS 91A.070 to establish procedures for city ad valorem taxes
not collected by the sheriff, including the due date, possible installment
payments, penalties and interest for nonpayment, and other matters not
in conflict with law, and establish that ordinance may also provide an
amnesty program for forgiveness or reduction of taxpayer penalties or
interest.

R.

HB 144
AN ACT relating to in-home care for elderly and disabled persons.
Creates a new section of KRS Chapter 205 to establish the Hospital-toHome Transition Program to provide temporary services to elderly and
disabled persons when they are discharged from an institutional setting to
their home or a community setting, require an applicant to submit a
completed application, require the cabinet to make an eligibility
determination within sixty days, require the Department for Medicaid
Services to submit an application for a waiver to the Centers for Medicare
and Medicaid Services, require the cabinet to request funding and begin
the program by July 1, 2016, subject to funding, and require the
department to promulgate administrative regulations.

S.

HB 147
AN ACT relating to the Kentucky Historical Society. Amends KRS
171.311 to clarify that the Kentucky Historical Society may display objects
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in the Thomas D. Clark History Center and Kentucky Military History
Museum, rename the executive committee of the Kentucky Historical
Society the governing board, change the title of the director of the
Kentucky Historical Society to executive director, allow the Kentucky
Historical Society to distribute reports, books, and other publications
electronically, and allow notification of meetings of the Kentucky Historical
Society to be distributed by mail or electronically; amends KRS 171.315
to change the headquarters of the Kentucky Historical Society to the
Thomas D. Clark History Center; amends various sections of the
Kentucky Revised Statutes to conform.
T.

HB 148
AN ACT relating to auctioneers. Amends KRS 324.020 to authorize
licensed real estate brokers to pay licensed auctioneers for services
rendered in the collaborative sale of real estate at auction; creates a new
section of KRS Chapter 330 to enable licensed auctioneers and licensed
real estate brokers to collaborate in cases where real estate is sold at
auctions; amends KRS 330.030 to include non-auctioneer co-owners of
an auction house who actively participate in the operation of the auction
house to the list of those who are prohibited from advertising or acting as
an auction house operator without a license issued by the board, and
include managers to the list of those required to obtain an auction house
license; amends KRS 330.060 to remove the July 1, 2010, eight-hour
requirement of approved classroom instruction for apprentice auctioneer
applicants, and lower the pre-license education requirement to twelve
hours; amends KRS 330.070 to change the apprenticeship period from
two years to one year, authorize the board to waive the eighty hours of
classroom instruction if the applicant demonstrates sufficient previous
auction experience and competency, exempt licensees who have twentyfive years of continuous licensure from completing a six-hour boardapproved core course every four years, require all apprentice auctioneers
and auction house operators to complete the core course within one year
prior to the examination or during the first year of licensure, allow an
individual to carry a digital copy of his or her license, and require the
completion of the core course to reactivate a license that has been placed
in escrow; amends KRS 330.110 to authorize the board to levy fines of no
more than $2,000 per offense, require a descriptive inventory receipt be
provided to all persons consigning personal property with any licensee for
auction, include the executive director to the list of those who have the
authority to request auction-related information from licensees, include
failure of a principal auctioneer to provide reasonable supervision to
apprentice auctioneers as grounds for disciplinary action, and add a
$5,000 cap to fines for any single incident or complaint; amends KRS
330.115 to permit licensees to respond to a complaint against them in
twenty days instead of twenty working days; amends KRS 330.192 to
reduce the recovery fund from $500,000 to $250,000.
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U.

HB 149
AN ACT relating to the continuing education of real estate licensees.
Amends KRS 324.085 to allow online hours as an acceptable form of
continuing education, define post-license education, require licensees to
complete forty-eight hours of classroom or online hours of commissionapproved post-license education from an accredited institution or
commission-approved real estate school or broker-affiliated training
program within two years of receiving or activating an initial sales
associate license, explain the conditions that warrant a license being
canceled, authorize real estate licensees to appeal the cancellation of a
license, exempt existing licensees from being required to complete their
post-license education, and require post-license instructors to maintain a
minimum rating as prescribed by the commission; amends KRS 324.010
to expand the definition of "canceled to conform."

V.

HB 150
AN ACT relating to elections. Amends KRS 117.265 to make any
candidate for county, urban-county, consolidated local government,
charter county government, or unified local government office who is
defeated in a partisan or nonpartisan primary ineligible to run as a write-in
candidate for the same office in the regular election.

W.

HB 152
AN ACT relating to telecommunications. Creates a new section of KRS
Chapter 278 to modify the telecommunications deregulation plan in KRS
278.541 et seq., end most Public Service Commission authority over
exchanges that contain 15,000 or more housing units as of January 1,
2015, for less populous exchanges, reduce PSC jurisdiction and the
obligation to provide basic local exchange (wireline) service, give utility
the option to substitute internet protocol or wireless service in some
situations, give customers in some situations the right to reject IP or
wireless service and have their wireline restored, end PSC jurisdiction
over consumer cellphone complaints, end PSC jurisdiction over consumer
broadband complaints, provide that federal jurisdiction is unaffected, and
retain PSC jurisdiction over wholesale issues, carrier to carrier, anticompetitive practices; amends KRS 278.54611 and 278.5462 to conform.

X.

HB 153
AN ACT relating to solicitation of a person involved in a motor vehicle
accident for healthcare services. Creates a new Section of KRS Chapter
367 to define "healthcare provider," "intermediary," and "solicit"; creates a
new section of KRS Chapter 367 to prohibit solicitation of a person
involved in a motor vehicle accident by a health care provider or the
provider's intermediary for the purpose of obtaining basic reparation
benefits, specify prohibited acts by a health care provider, provide that a
health care provider is responsible for a contact made by an intermediary
with a person involved in a motor vehicle accident, require any health
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care provider who has knowledge of a violation within their scope of
practice to notify the appropriate licensure or regulatory board of the
violation, require the appropriate licensing or regulatory authority to
impose sanctions on the health care provider who violates the solicitation
prohibition, prohibit a health care provider who violates the prohibition on
solicitation of patients from pursuing collection of charges from a person
involved in a motor vehicle accident or on behalf of the person involved in
a motor vehicle accident, and provide that any charges billed and paid by
or on behalf of a person involved in a motor vehicle accident to the
healthcare provider be returned to the payor; amends KRS 21A.300 to
conform; repeals KRS 367.409.
Y.

HB 163
AN ACT relating to reemployment after retirement. Amends KRS 61.637
to provide that effective July 1, 2015, local school districts shall not be
required to reimburse Kentucky Retirement Systems for retiree health
care premiums for reemployed retirees who work less than eighty days a
year.

Z.

HB 164
AN ACT relating to employment opportunities for veterans. Creates a new
Section of KRS Chapter 40 to establish a voluntary veterans' preference
employment policy encouraging private employers to hire veterans and
permitting the Education and Workforce Development Cabinet to create a
registry of participating employers.

AA.

HB 165
AN ACT relating to Paint horses. Amends various sections of KRS
Chapter 230 to define the term "Paint horse" as a horse registered with
the American Paint Horse Association (APHA) of Fort Worth, Texas,
include paint horse in the definition of "Horse race meeting" and the
"Kentucky quarter horse, Paint horse, Appaloosa, and Arabian purse
fund," amend the Kentucky quarter horse, Appaloosa, and Arabian
development, and purse funds to include the Paint horse, and include the
Paint horse breed in the limitations and conditions for interstate
simulcasting and wagering at thoroughbred tracks, harness tracks, and
simulcast facilities; amends KRS 138.510 to subject Paint horse racing to
the excise taxes paid on pari-mutuel wagering; amends KRS 230.750 and
230.443 to conform.

AB.

HB 168
AN ACT relating to incompatible licenses. Amends KRS 243.110 to
specify malt beverage licenses that are to be considered incompatible.
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AC.

HB 172
AN ACT relating to underground facility protection. Amends KRS
367.4903 to change the definition of "business day" to "working day" as
used in KRS 367.4903 to 367.4917, the Underground Facilities Damage
Prevention Act of 1994, and define "large project"; amends KRS
367.4909 to add a response time period for large projects; amends KRS
367.4911 and 367.4913 to conform; amends KRS 367.4917 to allow
enforcement to be determined at the conclusion of an investigation and
based on any evidence available to the agency issuing the citation.

AD.

HB 178
AN ACT relating to income tax refund designations and related programs,
and making an appropriation therefor. Creates two new sections of KRS
Chapter 141 allowing a designation of a portion of an income tax refund
as a contribution to the Kentucky Special Olympics or to the pediatric
cancer research trust fund, require the designations to be printed on the
face of the individual income tax form, require a description of the
designations and of the trust fund in the individual income tax return
instructions, and require the Department of Revenue to transfer the funds
designated to the Special Olympics or to the pediatric cancer research
trust fund; creates new sections of KRS Chapter 211 to establish the
pediatric cancer trust fund, the trust fund board, and duties of the board;
effective for taxable years beginning on or after January 1, 2016.

AE.

HB 179
AN ACT relating to the sale of motor vehicles. Amends KRS 190.080 to
eliminate the requirement that motor vehicle dealers place a sticker on a
used motor vehicle notifying buyers of the requirement that a dealer must
furnish previous consumer-owner information upon request; amends KRS
186A.530 to conform.

AF.

HB 181
AN ACT relating to reemployment of retired officers. Amends KRS 70.291
to include retired state troopers in the definition of "police officer"; amends
KRS 70.292 to allow sheriffs' offices the ability to employ retired state
troopers if they meet certain standards; amends KRS 70.293 to include
retired state troopers in the provision that allows retired police officers
employed by a sheriff's office to continue to receive the benefits they were
eligible to receive upon retirement but not to accrue any additional
retirement or health benefits during reemployment, and prohibit retirement
and any health contributions from being paid to Kentucky Retirement
Systems or the Kentucky Employees Health Plan on a retired officer who
is reemployed under these provisions.
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AG.

HB 201
AN ACT relating to loans secured by a real estate mortgage. Amends
KRS 382.520 to provide that a loan secured by a real estate mortgage
shall secure payment of all interest rate modifications, rather than interest
rate reductions.

AH.

HB 202
AN ACT relating to taxation. Amends KRS 91A.392 to allow excess
money collected from the transient room tax to be used to defray the
costs to operate, renovate, or expand a governmental or nonprofit
convention center or fine arts center if an amount equal to one year's
required debt service is held in reserve to satisfy any future debt service
obligations of the bond, and provide that the amendments made to KRS
91A.392 shall only apply in the case of taxes levied prior to the effective
date of the Act, and only by fiscal courts of counties having a population
between 75,000 and 100,000; amends KRS 141.381 to extend the
Metropolitan College tax credit to 2027; makes conforming changes;
effective July 1, 2015.

AI.

HB 209
AN ACT relating to special license plates. Amends KRS 186.162 to create
a Gold Star Siblings license plate with the extra fees going to the
veterans' program trust fund; amends KRS 186.164 to set forth eligibility
requirements; effective January 1, 2016.

AJ.

HB 225
AN ACT relating to fire departments. Amends KRS 95.500, relating to fire
department platoons in cities on the registry compiled by the Department
for Local Government, to require the division of the fire department into
platoons to exclude, in addition to the fire chief and assistant chief,
clerical employees, maintenance employees, fire inspectors, and arson
investigators from being on call for twenty-four hours with the platoon.

AK.

HB 232
AN ACT relating to the Craft Academy for Excellence in Science and
Mathematics. Amends KRS 158.140 to allow the Craft Academy for
Excellence in Science and Mathematics to award a high school diploma,
and allow the local school district to award a joint diploma with the Craft
Academy; amends KRS 164.002 to include the Craft Academy in the
definitions of dual credit and dual enrollment; amends KRS 164.7874 to
allow students enrolled in the Craft Academy to earn KEES scholarships;
amends KRS 164.7885 to require the Craft Academy to report data for
KEES scholarship purposes.
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AL.

HB 234
AN ACT relating to early childhood. Amends KRS 199.8943 to clarify
participating agencies and establish schedule for implementing a qualitybased graduated early care and education program rating system for
providers, provide definitions of federally funded time limited employee,
primary school program, and public-funded as necessary for
implementing KRS 199.8943, clarify applicability between public-funded
and private programs, and require the Early Childhood Advisory Council
to provide annual progress reports to the Interim Joint Committee on
Education and the Interim Joint Committee on Health and Welfare;
amends KRS 199.8941 to conform; amends KRS 199.896 to require
child-care centers that provide instructional and educational programs for
preschool-aged children that operate for a maximum of twenty hours per
week and which a child attends for no more than fifteen hours per week to
notify the Cabinet for Health and Family Services that it is operating and
to meet all child-care licensure requirements and administrative
regulations related to employee background checks and tuberculosis
screenings, and establish that child-care centers that provide instructional
and educational programs for preschool-aged children and that operate
for a maximum of twenty hours per week and which a child attends for no
more than ten hours per week shall be exempted from all child-care
licensure requirements and administrative regulations; amends KRS
199.8996 to require the Cabinet for Health and Family Services and the
Early Childhood Advisory Council to report plan for sustaining qualitybased system after depletion of federal funds.

AM.

HB 239
AN ACT relating to licensed professions. Amends KRS 317.450 to require
an applicant for a probationary license to possess a high school diploma,
GED certificate, or transcript from an institution that is recognized by the
educational authority of the issuing state, eliminate the thirty-day grace
period and order a license to be renewed annually on June 1 through July
1, and direct an applicant who fails to renew a license within five years of
its expiration to complete requirements for relicensure; amends
KRS 317.440 to require the board to promulgate administrative
regulations to establish qualifications for applicants and enrollees in
barber schools; amends KRS 317.540 and KRS 317A.090 to implement
Title IV funding eligibility language for barber schools and schools of
cosmetology, respectively.

AN.

HB 241
AN ACT relating to the Court of Justice. Amends KRS 21A.110 to modify
the method of calculating the per diem salary for retired judges or justices
called to temporary active judicial service.
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AO.

HB 248
AN ACT relating to the provision of healthcare services. Amends KRS
214.610, 214.620, 311.450, 311.571, 311.601, 311.674, 311.844,
311.901, 311A.115, 311A.120, 312.085, 312.175, 314.041, 314.042,
314.051, 314.073, 315.050, 315.065, 320.250, 320.280, 327.050,
327.060, 333.100, 333.190, 335.080, 335.090, 335.100, and 335.150 to
update continuing education requirements on human immunodeficiency
virus infection and acquired immunodeficiency syndrome; creates new
sections of KRS Chapter 311 to define terms, permit health care
practitioners to prescribe and dispense epinephrine auto-injectors in the
name of an authorized entity or to a certified individual, permit the
Department for Public Health to approve training by certain entities,
permit certified individuals to receive, possess, and administer
epinephrine auto-injectors during severe allergic reactions, permit
authorized entities to stock epinephrine auto-injectors, and provide for
immunity from civil liability for any personal injury for good faith actions to
treat an allergic reaction in an emergency when a health care practitioner
is not immediately available; titles Sections 29 to 31 of the Act as the
Emergency Allergy Treatment Act; repeals KRS 214.615.

AP.

HB 258
AN ACT relating to physician assistants. Amends KRS 311.854 to allow a
physician to supervise up to four physician assistants at the same time.

AQ.

HB 260
AN ACT relating to postsecondary student financial assistance. Repeals
KRS 164A.337 and reenacts as a new section of KRS 164.740 to
164.7911 to repurpose the Kentucky Educational Savings Plan
endowment trust; amends the new section to allow the endowment trust
to provide college access programs, delete reference to the Kentucky
Educational Savings Plan Trust, and make technical amendments;
repeals KRS 164A.315, which provides for administrative support of the
Kentucky Educational Savings Plan endowment trust.

AR.

HB 268
AN ACT relating to relating to Kentucky Educational Excellence
Scholarships and declaring an emergency. Amends KRS 164.002 to
define "Cambridge Advanced International"; amends KRS 164.7879 to
add Cambridge Advanced International exams to the high school exams
eligible for KEES supplemental awards; amends KRS 164.7874,
164.7881, and 164.7885 to conform; makes provisions retroactive
beginning with the 2013-2014 school year; EMERGENCY.

AS.

HB 274
AN ACT relating to military affairs. Amends KRS 154.12-203 to include
the chairperson of the Kentucky Committee for Employer Support of the
1-144

Guard and Reserve and the commander of the 11th Theatre Aviation
Command, U.S. Army Reserve, to the Kentucky Commission on Military
Affairs, clarify that legislative representation on the commission will be the
chairs of the Senate Veterans, Military Affairs, and Public Protection
Committee and the House of Representatives Veterans, Military Affairs,
and Public Safety Committee, and require commission meet one time per
year.
AT.

HB 275
AN ACT relating to military affairs. Amends KRS 36.085 to clarify that
local installation management funds at Department of Military Affairs
facilities, including armories, are generally staffed by state employees, but
that the adjutant general may appoint a member of the Kentucky National
Guard as custodian when a state employee is not stationed at that
location; amends KRS 36.086 to update the discretionary expense
amounts that the local installation management fund custodian can
approve versus discretionary expense amounts that require approval of
the executive director of the Department of Military Affairs or the adjutant
general.

AU.

HB 276
AN ACT relating to wastewater. Amends KRS 224A.111 governing loans
made by the Kentucky Infrastructure Authority using the federally assisted
wastewater fund to provide for a thirty-year payback period and to
commence principal and interest payments on the loan no later than one
year after initiation of operations.

AV.

HB 298
AN ACT authorizing bonds for a postsecondary education capital project,
making an appropriation therefor, and declaring an emergency.
Appropriates to the University of Kentucky from the General Fund
$5,459,000 in fiscal year 2015-2016 for debt service to support General
Fund Bonds; authorizes and appropriates $132,500,000 in Bond Funds in
fiscal year 2014-2015 and $132,500,000 in Restricted Funds in fiscal year
2014-2015 for construction of a Research Building at the University of
Kentucky; establishes that it is the intent of the 2015 General Assembly
that the University of Kentucky not base any decision to proceed with the
capital project on an expectation of receiving any General Fund moneys
for the operation and maintenance of that facility in future biennia;
stipulates that all authorizations and appropriations for the capital project
shall expire on June 30, 2016, unless reauthorized, with the following
exceptions: a construction or purchase contract for the project is
awarded, or permanent financing or a short-term line of credit sufficient to
cover the total authorized bonds is obtained if the appropriated project
completes an initial draw on the line of credit within the fiscal biennium
immediately subsequent to the original bond authorization;
EMERGENCY.
1-145

AW.

HB 299
AN ACT relating to taxation and declaring an emergency. Amends KRS
132.380 to clarify that, if a second property valuation administrator exam
within a county is necessary, notice shall be made by issuing a press
release in that county and by posting an announcement on the Web site
of the Department of Revenue; amends KRS 133.020 to allow for an
authorized person other than the county judge/executive to swear in a
new member of the local board of assessment appeals; amends KRS
133.120 to clarify that real estate appraisers may represent a property
owner in assessment appeals; amends KRS 136.180 to clarify that
common carrier water transportation companies are taxed as public
service corporations under KRS 136.1801 to 136.1805; amends KRS
136.1877 to make conforming changes; amends KRS 136.310 to clarify
that the total value of bank deposits maintained in Kentucky shall be
determined by the same method used for filing the summary of deposits
report with the Federal Deposit Insurance Corporation for purposes of the
foreign savings and loan tax; amends KRS 136.555 to correct a statutory
reference related to the local government franchise tax on bank deposits;
amends KRS 138.330 to clarify that a financial instrument is an
acceptable form of surety for motor fuels taxes; amends KRS 138.460 to
conform to finalized litigation related to the return of a motor vehicle to a
dealer within sixty days; amends KRS 138.4603 to remove an incorrect
formula for determining the retail price of a new vehicle; amends
KRS 131.183 to base the annual adjustment of the tax interest rate on
prime rate charged by banks in September rather than October; amends
KRS 141.180 to make approvals of innocent spouse relief effective as of
the date that the relief is approved by the Internal Revenue Service or the
department, allow for payments made after the effective date of the relief
to be refunded as applicable, and make various other technical
corrections to revenue statutes; creates a new section of KRS 138.210 to
138.240 to establish the method by which the department shall determine
the average wholesale price of gasoline; amends KRS 138.210 to add
definitions and arrange definitions in alphabetical order, and make
conforming changes; amends KRS 138.220, 138.340, 138.349, 138.655,
and 224.60-115 to conform, and require the Department of Revenue to
notify licensed dealers of the average wholesale price upon passage of
the Act; EMERGENCY.

AX.

HB 312
AN ACT relating to stray equines and cattle. Amends KRS 259.120 to
require county judge/executives to contract with a licensed veterinarian,
who will document the stray equine's breed, color, sex, marks, brands,
scars, and other distinguishing features, perform a microchip scan, and
identify the existence of lip tattoos, freeze brands, or microchips, require
the county judge/executive to record the veterinarian's findings, the name
and residence of the taker-up, and the location of the stray equine,
maintain documentation in electronic and paper format, and send a copy
of the documentation of stray equine to the Office of the State
Veterinarian, require the Office of the State Veterinarian to post
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notification on the Office of the State Veterinarian's Web site and require
the Office of the State Veterinarian to post one photograph of the stray
equine's front view and one photograph of the stray equine's side view,
require the hold time for stray equines to begin after all documentation
has been properly filed and posted by the county judge/executive and
taker-up, require that, if ownership is found from identifiers of the stray
equine, efforts be made by the county judge/executive or his or her
designee to ascertain the owner by investigatory due diligence in locating
the owner and providing notice before holding time expires, require the
owner/claimant of the stray equine to reimburse the county
judge/executive for the cost of the veterinarian assessment per the
contracted agreement, allow parties of a dispute relating to ownership,
adverse claimants, third-party claims or liens, value of the equine, or
actual itemized expenses incurred, to file an action in a court of
competent jurisdiction in which the stray equine was taken up, require the
filing of an action to toll holding time as to vesting of ownership interests,
and allow taker-up of the stray equine to sterilize only after the fifteen-day
holding period has expired, ownership has vested, and any pending court
cases pertaining to the stray equine have been resolved; amends KRS
259.130 to require that absolute ownership of a stray equine vest in the
taker-up at the expiration of fifteen days after the county judge/executive
and taker-up have filed and posted the required documentation; amends
KRS 259.140 to exempt the taker-up from paying the owner of the stray
equine if the stray equine is sold for profit before absolute ownership of
the stray equine has vested, require the owner not be entitled to any
payment from the taker-up if demand for payment is made more than
fifteen days after the posting of stray equine and vesting of ownership,
and require that participating state agencies be immune from criminal and
civil liability for any act related to taking up and posting of stray equine.
AY.

HB 314
AN ACT repealing the certified volunteer firefighter identification program.
Repeals KRS 95A.080, the certified volunteer firefighter identification
program.

AZ.

HB 315
AN ACT relating to the protection of children in motor vehicles. Amends
KRS 189.125, relating to vehicle occupant restraints, to require booster
seats to be used by children who are less than eight years old and are
between forty and fifty-seven inches in height, and clarify that a child of
any age who is over fifty-seven inches in height shall not be required to
be secured in a booster seat.

BA.

HB 316
AN ACT relating to address protection and making an appropriation
therefor. Creates a new section of KRS Chapter 23A and 24A to establish
an additional administrative fee of $30 for perpetrators of sex crimes and
stalking, and provide that $1.50 be placed in the general fund with the
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remainder allocated to the address protection program fund; amends
KRS 14.260 to establish the address protection program fund to
establish, operate, and maintain the confidential address protection
program, and require the Secretary of State to expand program if funds
are available.
BB.

HB 329
AN ACT relating to pain management facilities. Amends KRS 218A.175 to
modify the regulatory, operational, and ownership requirements for pain
management facilities that are owned solely by physicians and other
practitioners.

BC.

HB 330
AN ACT relating to military affairs. Amends KRS 156.730 to clarify the
process of appointing a member from the Senate and House of
Representatives to the Kentucky State Council for the Interstate Compact
on Educational Opportunity for Military Children.

BD.

HB 333
AN ACT relating to peace officers. Amends KRS 15.520 relating to
complaints against police officers to set up a system of disciplinary
protocols relating to law enforcement agency proceedings against an
officer accused of misconduct; creates a new section of KRS 67C.301 to
67C.327, relating to a police force merit system in a consolidated local
government, to create a similar disciplinary protocol system for officers
employed by consolidated local governments.

BE.

HB 340
AN ACT relating to the expansion of the film tax credits. Amends KRS
148.542 to add definitions for "enhanced incentive county," "Kentuckybased company," and "resident"; amends KRS 148.544 to establish
thresholds for Kentucky-based companies to qualify for the film tax credit
incentives and lower the thresholds for all other companies, and increase
current incentives for a motion picture or entertainment production filmed
or produced in a county other than an enhanced incentive county and
further increase the incentives for those productions filmed or produced in
an enhanced incentive county; amends KRS 148.546 to require additional
information to be included on the application for the incentives, incentive
agreement, and cost report and apply to taxable periods beginning on or
after January 1, 2015.

BF.

HB 348
AN ACT relating to local government. Amends KRS 65A.010 to exclude
chambers of commerce and housing authorities meeting certain
requirements from the definition of "special purpose governmental entity"
and to clarify that a private entity does not include an entity that is created
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wholly or in part by a local government or one whose membership
includes appointees by a local government, or whose voting membership
includes ex-officio local government officials, and clarify that excluded
entities are those whose finances, as well as their budgets and financial
information, are integrated with the local government in which it operates;
amends KRS 65A.020 to allow one-time grant revenues to be excluded in
the calculations of the level of the annual fees the special purpose
governmental entities are to pay DLG for the registration fees; amends
KRS 65A.030 to allow a board, commission, or agency established by
statute that has regulatory or oversight responsibilities for a category of
special purpose governmental entities to, with the auditor of public
accounts' consent, provide alternative financial reviews to satisfy the
attestation engagement requirement in the section, and allow the
exclusion of one-time grant receipts in determining the requirements
relating to audits and financial statements of the special purpose
governmental entities; amends KRS 65.003, relating to local ethics, to
remove the provisions exempting non-paid members of jointly created
agencies from filing financial disclosure statements and also remove the
exemption for board members, officers, and employees of special
purpose governmental entities from filing financial disclosure statements.
BG.

HB 357
AN ACT authorizing the payment of certain claims against the state which
have been duly audited and approved according to law, and have not
been paid because of the lapsing or insufficiency of former appropriations
against which the claims were chargeable, or the lack of an appropriate
procurement document in place, making an appropriation therefor, and
declaring an emergency. Appropriates funds for the payment of claims
against the Commonwealth; EMERGENCY.

BH.

HB 358
AN ACT relating to military affairs and declaring an emergency. Creates a
new section of KRS Chapter 36 to authorize the adjutant general to
establish morale, welfare, and recreation facilities on Department of
Military Affairs property, for use by current and former members of the
Kentucky National Guard, their dependents, and civilian employees of the
United States or this state working under the department's management
or in support of department activities; provides that operation of program
will be funded with private donations and without appropriations from the
state or federal government; EMERGENCY.

BI.

HB 363
AN ACT relating to accountancy. Amends KRS 325.261 to eliminate
experience gained from teaching accounting courses to satisfy the oneyear experience requirement, and clarify the five-year expiration period
for exam scores; amends KRS 325.270 to eliminate adding an
administrative regulation for reinstating exam scores; amends KRS
325.220 to include a new service under the definition of "attest service,"
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establish "report" as a new definition, authorize the State Board of
Accountancy to promulgate administrative regulations to define terms that
are not included in this Act, and enable nonlicensees to use safe harbor
language in regard to a compilation of financial information; amends KRS
325.280 to allow applicants in good standing from foreign countries to be
issued licenses to practice without taking an exam if the authority that
licensed the applicant in the foreign country already regulates the
issuance of reports; amends KRS 325.301 to include a new exception for
firms that are not required to obtain a license to practice in the state, and
remove "financial statements" as an item that requires a signature by
applicants who are responsible for signing or authorizing others to sign
reports on behalf of the firm; amends KRS 325.380 to prohibit those who
do not hold a CPA license from using language conventionally used by
licensees on any attest service.
BJ.

HB 370
AN ACT relating to traffic regulations. Amends KRS 189.338 to establish
an affirmative defense for an operator of a motorcycle for a violation of
entering or crossing an intersection controlled by a traffic signal against a
steady red light, establish criteria for an affirmative defense, provide that
the affirmative defense shall not constitute a defense to any other civil or
criminal action, exempt the Transportation Cabinet from civil liability
arising from the affirmative defense established in this Act, and require
that any claims, lawsuits, or disputes be brought using the provisions
outlined in KRS Chapter 44.

BK.

HB 377
AN ACT relating to medical service providers. Amends KRS 315.010 to
permit a collaborative agreement to be made between more than one
pharmacist and practitioner if certain agreement provisions are met.

BL.

HB 378
AN ACT relating to motor vehicle usage tax. Amends KRS 138.470 to
exempt from motor vehicle usage tax vehicles purchased from a
Kentucky dealer by any resident member of the military assigned to duty
in the Commonwealth.

BM.

HB 380
AN ACT relating to school employees. Amends KRS 161.190 to prohibit
the abuse of a classified school employee when the employee is
functioning in his or her capacity as a board of education employee.

BN.

HB 395
AN ACT relating to reorganization. Confirms Executive Order 2014-986,
relating to the reorganization of the Department of Veterans Affairs, and
the establishment of the Radcliff Veterans Center.
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BO.

HB 402
AN ACT relating to human services. Amends KRS 210.770, 210.775,
210.780, and 210.795 to clarify references to the Hart-Supported Living
Council, and associated services, which was moved out of the
Department for Behavioral Health, Developmental and Intellectual
Disabilities into the Cabinet for Health and Family Services, and confirm
Executive Order 2014-988, dated December 17, 2014, reorganizing the
Cabinet for Health and Family Services by establishing the Division of
Program Integrity within the Department for Behavioral Health,
Developmental and Intellectual Disabilities; amends KRS 164.298 to
update nursing education accreditation requirements; amends KRS
217.015 to add advanced practice registered nurse to definition of
"prescription"; amends KRS 314.011 to update definitions; amends KRS
314.025 to delete reference to nursing workforce competency
development grants; amends KRS 314.026 to delete the Kentucky
Nursing Incentive Scholarship Fund Grant Review Committee; amends
KRS 314.041 to delete reference to a board-approved practical nursing
role delineation course; amends KRS 314.042 to require collaborative
agreements for advanced practice registered nurses' prescriptive
authority to be with a physician licensed in Kentucky; amends KRS
314.071 to require nurse applications for licensure to be truthful and
accurate; amends KRS 314.073 to update language; amends
KRS 314.085 to replace required chemical dependency evaluation with
neuropsychological, psychosocial, psychosexual, and substance use
disorder evaluations; amends KRS 314.109 to add that an attested or
certified copy of an order for a misdemeanor or felony criminal conviction
may be submitted to the board; repeals KRS 314.043, 314.061, 314.450,
314.452, 314.454, 314.456, 314.458, 314.460, 314.462, and 314.464.

BP.

HB 407
AN ACT relating to reorganization. Amends various sections of the
Kentucky Revised Statutes to abolish the Office of Mine Safety and
Licensing, the Division of Safety Analysis, Training, and Certification, and
the Division of Safety Inspection and Licensing, create the Division of
Mine Safety in the Department for Natural Resources, attach the
Kentucky Mining Board to the Department for Natural Resources, add
new designation for a mine safety specialist and delete designation for
inspectors, instructors, educators, and analysts, delete requirement for
mine safety analysts to have five years' experience, change district offices
to regional offices, and confirm Executive Order 2014-390.

BQ.

HB 408
AN ACT relating to executive branch entities. Amends KRS 56.777 to add
a representative of the Kentucky Ready Mixed Concrete Association and
the Plantmix Asphalt Industry of Kentucky to the High-Performance
Buildings Advisory Committee, and remove the representative from the
Home Builders Association appointed by the Governor; amends KRS
227.450 to define "alteration," "commissioner," "division," "electrical
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system," and "repair," and authorize a local government to issue an
electrical permit to a certified low-voltage installer; amends KRS 227.491
to require an electrical inspector to verify licensure on projects in his or
her jurisdiction and to report violations to department within ten days of
discovery; amends KRS 227.530 to include on the Electrical Advisory
Committee one electrical inspector contracted to conduct inspections of
electrical installations and the commissioner of the Department of HBC,
or a designee; amends KRS 227A.010 to define "electrical system" and
"repair"; amends KRS 45A.030 to include the definition of "construction
manager-general contractor"; amends KRS 45A.183 to provide for the
construction manager-general contractor method of capital construction,
and provide for the secretary to promulgate administrative regulations to
implement this method; amends KRS 45A.837 to raise the limits for price
contracts for architectural, engineering, and engineering-related services;
amends KRS 45A.180 to include reference to construction managergeneral contractor as an alternative construction delivery method;
amends KRS 164A.575, 164A.580, and 164A.595 to allow public
universities to use the construction manager-general contractor delivery
method; amends KRS 153.410 to increase membership in the Kentucky
Center for the Arts Corporation to nineteen members; confirms Executive
Order 2014-585.
BR.

HB 413
AN ACT relating to reorganization. Confirms Executive Order 2014-987,
which reorganizes various offices in the Department for Libraries and
Archives.

BS.

HB 417
AN ACT relating to the hazardous waste management fund. Amends
KRS 224.46-580 to extend the levy of the hazardous waste management
assessment until June 30, 2024.

BT.

HB 427
AN ACT relating to crimes against children and making an appropriation
therefor. Creates a new section of KRS Chapter 23A to impose an
additional $10 fee as court costs in criminal cases heard in Circuit Court
to supplement funding for the Kentucky State Police's Internet Crimes
Against Children Task Force; creates a new section of KRS Chapter 24A
to impose an additional $10 fee as court costs in criminal cases heard in
District Court to supplement funding for the Kentucky State Police's
Internet Crimes Against Children Task Force; creates a new section of
KRS Chapter 529 in regard to commercial sexual activity with a minor
which removes being mistaken about a minor's age as a defense to
prosecution; amends KRS 531.330 to conform.

1-152

BU.

HB 428
AN ACT relating to corrections. Amends KRS 196.037 to allow
Department of Corrections Internal Affairs officers and supervisors of the
department to have the powers of peace officers while carrying out their
duties; amends KRS 186.412 to remove the requirement that offenders
not born in Kentucky released by DOC present a birth certificate in order
to obtain a driver's license; amends KRS 237.110 to allow current and
retired Department of Corrections officers who have completed firearms
training related to their employment to be exempt from training
requirements for permits to carry a concealed deadly weapon; amends
KRS 441.064 to ensure that the governing bodies of local correctional
facilities are properly notified of findings of jail inspections and jail
conditions; amends KRS 441.115 to require that jail employees receive
training on communicable diseases.

BV.

HB 429
AN ACT relating to the Kentucky Child Care Advisory Council. Creates a
new section of KRS 199.892 to 199.8996 to establish the Kentucky Child
Care Advisory Council, establish membership, establish duties, and
require an annual report.

BW.

HB 440
AN ACT relating to business entities. Amends KRS 14.105 to allow the
use of electronic signatures on statutory trust and unincorporated
nonprofit association filings with the Secretary of State; amends KRS
14A.2-010 to allow the Secretary of State to redact statutorily protected
information in filings; amends KRS 14A.3-010 to establish the naming
requirements for an unincorporated nonprofit association; amends KRS
14A.6-010 to establish the naming requirements for a foreign
unincorporated nonprofit association; amends KRS 14A.9-010 to exempt
foreign insurers with certificates of authority from the commissioner of the
Department of Insurance from having to obtain certificates of authority
from the Secretary of State to conduct business in the Commonwealth;
amends KRS 271B.1-400 to define the term "appropriate court"; amends
KRS 271B.7-400 to enable a corporation to define the "appropriate court"
as the proper forum for derivative actions and actions to compel the
production of books and records in its articles of incorporation; amends
KRS 271B.8-510 to correct technical error in Business Corporation Act
and conform the standard of indemnification to the aspiration standard of
conduct; amends KRS 271B.11-050 and KRS 271B.11-060 to eliminate
the requirement that a plan of merger be filed along with articles of
merger; amends KRS 271B.13-020 to clarify the exclusivity of the
dissenter rights remedy; establishes KRS Chapter 273A and creates
various sections to enact the Uniform Unincorporated Nonprofit
Association Act; amends KRS 275.015 to define "foreign nonprofit
corporation"; amends KRS 275.285 to exempt nonprofit limited liability
companies without members from certain dissolution requirements;
amends KRS 275.376 to allow nonprofit corporations to convert into
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nonprofit limited liability companies subject to certain restrictions; amends
KRS 275.520 to limit composition of nonprofit limited liability companies
and restrict the disbursement of income or profits of nonprofit limited
liability companies; amends KRS 275.525 to prohibit nonprofit limited
liability companies from making certain types of loans; creates a new
section of KRS Chapter 275 to expressly allow derivative actions under
the Kentucky Limited Liability Company Act; amends KRS 273.227 to
correct a technical error; amends KRS 275.165 to create the default rule
that a member or manager of a limited liability company is not entitled to
remuneration for services rendered on behalf of the limited liability
company; amends KRS 275.175 to require member approval for certain
actions; amends KRS 275.335 to clarify who may cause a limited liability
company to bring a legal action; amends KRS 362.605 to clarify how suit
is to be brought against a general or limited partnership formed before the
adoption of the Kentucky Uniform Partnership or Uniform Limited
Partnership Acts; amends KRS 275.360 to simplify filings upon the
merger of two or more limited liability companies; amends KRS 275.365
to streamline merger of limited liability companies; amends KRS 362.2801 to expressly adopt the "merger doctrine" which prevents the same
person from being the only general and limited partner in a limited
partnership; amends KRS 365.015 to add unincorporated nonprofit
associations to the assumed name statute; amends KRS 386A.1-030 to
clarify what may be contained in a statutory trust instrument; amends
KRS 386A.4-010 to amend the Statutory Trust Act to address a series;
amends KRS 369.102 to expand the definition of "person" to include
statutory trusts, limited partnerships, and limited cooperative associations;
amends KRS 386A.4-020 to correct a typographical error; amends KRS
362.2-935 to provide for reasonable attorneys' fees for a defendant who
proves that a derivative action against a limited partnership was
commenced without reasonable cause or for an improper purpose;
amends KRS 360.027 to add statutory trusts to anti-usury provision;
creates a new section of KRS Chapter 273 to establish how notice is to
be given and when notice is effective under KRS Chapter 273; creates a
new section of KRS Chapter 273 to permit the board of directors to act by
written consent; amends KRS 273.161 to make definitions consistent with
existing definitions in KRS 271B.1-400; amends KRS 273.197 to account
for new definition of "notice"; amends KRS 273.217 to expressly authorize
directors to act by unanimous written consent and codify current common
law rule that directors may not vote by proxy; amends KRS 273.221 to
allow only incumbent directors to sit on board committees; amends KRS
273.223 to set default rule for minimum notice of a meeting of the board
of directors; amends KRS 273.313 to establish the required elements of
an articles of dissolution filing; creates a new section of KRS Chapter 273
to amend the Nonprofit Corporation Act to include the effect of dissolution
rule contained in KRS 271B.14-050; creates a new section of KRS
Chapter 273 to allow members to meet by electronic means; creates a
new section of KRS Chapter 273 to establish definitions consistent with
KRS 271B.8-500; creates a new section of KRS Chapter 273 to establish
indemnity rules consistent with KRS 271B.8-510 and 271B.8-520; creates
a new section of KRS Chapter 273 to allow a corporation to reimburse the
reasonable expenses of a director who is a party to a proceeding in
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advance of final disposition; creates a new section of KRS Chapter 273 to
set default rules for director indemnification; creates a new section of
KRS Chapter 273 to make indemnification of directors consistent with the
provisions of KRS 271B.8-550; creates a new section of KRS Chapter
273 to allow officer or agent indemnification as a default rule; creates a
new section of KRS Chapter 273 to allow corporations to purchase
liability insurance for directors, officers, employees, or agents; creates a
new section of KRS Chapter 273 to clarify that neither indemnification nor
advance of expenses are to be deemed exclusive as to other rights
guaranteed by law, agreement, or vote of shareholders or disinterested
directors; amends KRS 273.377 to set requirements for written consent in
lieu of a meeting of the members; amends KRS 275.290 to allow for
judicial supervision of a limited liability company's dissolution when the
members and managers fail to wind up the limited liability company's
activities after a reasonable time; amends KRS 286.3-065 to modify the
duties and liabilities of officers and directors of banks and trust
companies.
BX.

HB 459
AN ACT relating to farm animals. Amends KRS 247.4015 to add
"camelids" and related species to the list of farm animals recognized in
farm animal activities, and allow additional farm animal activities and
professional services in farm animal activity settings.

BY.

HB 465
AN ACT relating to insurance contracting standards for eye health care.
Amends KRS 304.17A-173 to require the same reimbursement to
optometrists for the same services rendered by a physician or osteopath,
prohibit an insurer from requiring additional terms and conditions for an
optometrist that are not required of a physician or osteopath to participate
in the provider network for services within the scope of practice of an
optometrist, require the same for a health benefit plan, and prohibit an
insurer from excluding an optometrist, physician, or osteopath from
participation in the health care network if he or she does not participate in
a vision care plan licensed under Subtitle 17C of KRS Chapter 304.

BZ.

HB 510
AN ACT amending the 2014-2016 executive branch and transportation
cabinet biennial budgets, making an appropriation therefor, and declaring
an emergency. Amends the 2014-2016 executive branch biennial budget
to adjust Phase I Tobacco Settlement provisions, provide $26,600,000 in
fiscal year 2014-2015 to support the enacted General Fund (Tobacco)
appropriations, [specify that should the MSA payment be less than
$73,100,000 and a deficit between the MSA payments and the enacted
appropriations still exists after appropriating the $26,600,000 that the
General Fund (Tobacco) appropriation reductions shall be 50 percent to
the Agricultural Development Fund and 25 percent to the Early Childhood
Development Fund and 25 percent to the Health Care Improvement Fund
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in fiscal year 2014-2015] (vetoed in accordance with veto message),
provide an additional $23,500,000 in General Fund (Tobacco)
appropriations to the Agricultural Development Fund and the Health Care
Improvement Fund in fiscal year 2015-2016, add a provision stating that
any balances remaining for either closed or open water/sewer project
grant agreements authorized in previous budgets shall not lapse and
remain to the credit of said projects unless reauthorized and reallocated,
add a provision allowing the Department of Education to request up to
$10,000,000 in fiscal year 2014-2015 as a necessary government
expense if the enacted General Fund appropriation is not sufficient to fully
fund the SEEK Program including adjustments pursuant to KRS 157.360,
add a fund transfer of $63,500,000 from the Public Employee Health
Trust Fund to the General Fund in fiscal year 2015-2016 and appropriate
it to the Budget Reserve Trust Fund, and add a fund transfer of
$3,000,000 from the Insurance Administration Fund to the General Fund
in fiscal year 2014-2015 to support the County Road Aid Program and
Municipal Road Aid Program; amends the 2014-2016 transportation
cabinet biennial budget to appropriate $7,800,000 in General Fund
moneys in fiscal year 2014-2015 to the Revenue Sharing budget unit
which includes $5,500,000 in fiscal year 2014-2015 for the County Road
Aid Program and $2,300,000 in fiscal year 2014-2015 for the Municipal
Road Aid Program; EMERGENCY; VETOED IN PART.
CA.

HB 512
AN ACT relating to the Tobacco Master Settlement Agreement. Amends
KRS 131.600 to add definitions; amends KRS 131.602 to require
nonparticipating manufacturers to post a financial instrument in addition to
posting an escrow, require nonparticipating manufacturers to certify
compliance, and require importer to be jointly and severally liable with
nonparticipating manufacturer for escrow and penalties; amends
KRS 131.608 to require nonparticipating manufacturer to disclose any
removal or notice of removal from other states' directories; amends KRS
131.610, 131.612, and 131.622 to remove sixty-day grace period for
retailers holding cigarettes not on the directory; amends KRS 131.614 to
require importer to appoint service agent; amends KRS 131.618 to allow
the Attorney General to share information with importers for purposes of
escrow requirements; amends KRS 131.630 to cap penalties that may be
imposed on stamping agent or distributor for violating KRS 131.600 to
131.630; amends KRS 248.754 to correct citation; amends KRS 248.756
to allow Department of Revenue to revoke cigarette wholesalers license
for violation of KRS 248.754 and 248.756 and cap the penalty that may
be imposed; amends KRS 138.195 to restrict who can obtain a license,
allow the Department of Revenue to deny the issuance of a license, allow
applicant to have a hearing and protest the denial of the license, require
Department of Revenue to develop an electronic system to notify retailers
and others when a nonparticipating manufacturer has been issued a
notice of intent to remove it from the directory and notify them if a change
in that status has occurred bringing the nonparticipating manufacturer into
compliance prior to being removed from the directory; amends KRS
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131.624, 131.626, 131.628, and 227.774 to conform; repeals KRS
131.604; effective July 1, 2015.
CB.

HB 525
AN ACT relating to regulating risk. Amends KRS 247.233 relating to
emergency medical transport where an injury is a result of a failure of an
amusement ride or attraction; amends KRS 160.310 as amended by HB
117/EN of the 2015 regular session to delete authority for boards of
education to set aside funds to provide for reparation benefits; amends
KRS 238.505 as amended by SB 33/EN to make a technical correction to
the definition of "electronic video gaming device."

CC.

HB 543
AN ACT relating to surface coal mining. Amends KRS 350.020 to remove
the exemption for local ordinances that regulate surface mining
operations and grandfather bonds and permits for companies subjected
to coal mining regulations adopted prior to 1988 that were contained in
planning and zoning ordinances.

CD.

HCR 87
Recognizes the Putting Veterans to Work Initiative.

CE.

HCR 89
Creates the Government Nonprofit Contracting Task Force within the
Legislative Research Commission to study methods to increase
accountability and efficiency in the government contracting process.

CF.

HCR 168
Creates the Federal Environmental Regulation Impact Assessment Task
Force within the Legislative Research Commission to study the potential
effect of federal environmental regulations on the affordability and
reliability of electricity generation in the Commonwealth; establishes the
membership of the task force; requires the task force to meet at least
three times before the submission of its findings and recommendations,
requires the task force to submit its findings and recommendations to the
Legislative Research Commission by December 31, 2016; allows a
majority of members appointed to the task force to vote to recommend to
the Legislative Research Commission that an outside entity complete an
analysis or study on behalf of the task force; urges the United States
Congress to pass legislation to require the United States Environmental
Protection Agency to appear before a congressional committee to discuss
any proposed rule or regulation and to require the committee's approval
before the rule or regulation can take effect.
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CG.

HJR 100
Honors the aerospace/aviation products manufacturing industry upon
becoming the top exporting industry in the Commonwealth; directs the
Transportation Cabinet, Cabinet for Economic Development, and
Commission on Military Affairs to study the economic impact of the overall
aerospace/aviation industry in the Commonwealth.

CH.

HJR 134
Directs the Office of Housing, Buildings and Construction to study the
issue of statewide enforcement of the entire Building Code, to include
single-family dwellings, study the option of local governments enforcing
the Building Code and, should local governments decline that option, to
examine how it would enforce the Code, include the costs of such
enforcement, and study the effects of statewide enforcement on relevant
stake holders; sets a reporting date for study.
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2015 Regular Session
Codification Tables
Acts Disposition Table – Each bill that becomes a law is assigned a sequential chapter
number in the Kentucky Acts. Thus, HB 152 becomes 2015 Ky. Acts ch. 2. Use this table
if you wish to find the KRS numbers assigned to the individual sections of a specific bill.
Table of KRS Sections Affected – This table lists all of the statutes that were amended,
created, or repealed during the past session, and references the bill making the change.
This table is particularly useful in allowing a practitioner to quickly ascertain if there were
legislative changes in a specific area of the KRS, such as in the Penal Code.

Action Codes:
a = amended
app = appropriation
c = created
cc = construction clause
ch = chapter
ec = emergency clause or specified effective date
eo = executive order
HB = House Bill
HCR = House Concurrent Resolution
HJR = House Joint Resolution
nc = not codified
r = repealed
re = repealed and reenacted
re-a = repealed, reenacted, and amended
SB = Senate Bill
SCR = Senate Concurrent Resolution
SJR = Senate Joint Resolution
sec = section
t = temporary
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407.5401a
407.5402c
407.5501a
407.5502a
407.5503a
407.5504a
407.5505a
407.5506a
407.5507a
407.5601a
407.5602a
407.5603a
407.5604re
407.5605a
407.5606a
407.5607a
407.5608a
407.5609a
407.5610a
407.5611re
407.5612re
407.5613a
407.5615c
407.5616c
407.5701re
407.5702c
407.5703c
407.5704c
407.5705c
407.5706c
407.5707c
407.5708c
407.5709c
407.5710c
407.5711c
407.5712c
407.5713c
407.5801a
407.5802a
407.5901re
407.59015re
407.5903c
403.135a
281.010re
281.590a
281.600a
281.602a
281.605a
281.610a
281.6185a
281.624re
281.626a
281.630re
281.6301a
281.631re
281.635a
281.640a
281.655a
281.656a
281.687a
281.720a
281.728a
281.730a
281.735a
281.745a
281.752a
281.760a

Acts
Chap.

Bill
No.

Section
of Bill
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45

20

SB

89

21

SB

186

46
1
2
3
1
2
3
4
5
6
7
8
9
10
11
12

KRS
Section
281.775a
281.802a
281.820a
281.830a
281.835a
281.838a
281.873a
281.883a
281.990a
96A.010a
96A.020a
138.446a
138.463a
186.050a
186.164a
186.240a
186.991a
189.2224c
381.770a
281.905a
186.052r
186.281r
186.286r
281.011r
281.012r
281.013r
281.014r
281.015r
281.604r
281.607r
281.612r
281.615r
281.618r
281.619r
281.620r
281.625r
281.6251r
281.632r
281.633r
281.637r
281.641r
281.645r
281.650r
281.660r
281.6602r
281.670r
281.675r
281.680r
281.685r
281.690r
281.695r
281.700r
281.710r
281.780r
281.801r
281.804r
281.806r
281.850r
281.860r
281.907r
281.910r
281.912r
281.914r
nc-cc
45A.600a
45A.047a
65.041a
353.561c
353.562c
353.563c
353.564c
353.6601c
353.6602c
353.6603c
353.6604c
353.6605c
353.6606c
353.180a
353.510a

ACTS DISPOSITION TABLE

22

HB

20

23

HB

24

24

HB

76

25

SB

62

26
27

HB
HB

168
47

28

29

HB

HB

62

92

30

HB

202

31

HB

172

32

HB

209

33
34

HB
HB

329
440

13
14
15
16
17
18
19
20
1
2
1
2
3
1
2
3
1
2
1
1
2
3
4
5
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
1
2
3
1
2
3
4
5
1
2
3
1
1
2
3
4
5
6
7
8
9
10

353.590a
353.592a
353.5901a
353.651a
353.652a
353.730a
353.737a
nc-cc
132.485a
nc-cc
218A.1447c
218A.1448c
218A.1449c
292.411c
292.412c
nc-cc
61.637a
18A.110a
243.110a
7A.200a
7A.210a
7A.220a
7A.240a
7A.250a
61.522c
61.510a
61.520a
61.525a
61.543a
61.560a
78.530a
78.535a
78.540a
78.610a
78.545a
78.615a
95.520a
95.621a
95.852a
210.440a
nc-cc
309.080a
309.0805a
309.081a
309.0813a
309.0831c
309.083a
309.0832c
309.0833c
309.0814c
309.084a
309.088c
309.085a
309.086a
309.087a
309.089a
309.082c
194A.540a
210.366a
222.005a
91A.392a
141.381a
nc-ec
367.4903a
367.4909a
367.4911a
367.4913a
367.4917a
186.162a
186.164a
nc-ec
218A.175a
14.105a
14A.2-010a
14A.3-010a
14A.6-010a
14A.9-010a
271B.1-400a
271B.7-400a
271B.8-510a
271B.11-050a
271B.11-060a

35
36
37

SB
SB
SB

55
117
204

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
1
1
1
2
3
4
5
6
7
8
9
10
11
12
13

1-162

271B.13-020a
273A.005c
273A.010c
273A.015c
273A.020c
273A.025c
273A.030c
273A.035c
273A.040c
273A.045c
273A.050c
273A.055c
273A.060c
273A.065c
273A.070c
273A.075c
273A.080c
273A.085c
273A.090c
273A.095c
273A.100c
273A.105c
273A.110c
273A.115c
273A.120c
273A.125c
273A.130c
273A.135c
273A.140c
273A.145c
273A.150c
273A.155c
273A.160c
273A.165c
275.015a
275.285a
275.376a
275.520a
275.525a
275.337c
273.227a
275.165a
275.175a
275.335a
362.605a
275.360a
275.365a
362.2-801a
365.015a
386A.1-030a
386A.4-010a
369.102a
386A.4-020a
362.2-935a
360.027a
273.162c
273.375c
273.161a
273.197a
273.217a
273.223a
273.313a
273.302c
273.195c
273.377a
275.290a
286.3-065a
217.217c
186.574a
378A.010c
378A.020c
378A.030c
378A.040c
378A.050c
378A.060c
378A.070c
378A.080c
378A.090c
378A.100c
378A.110c
378A.120c
378A.130c

14
15
16

38
39

SB
SB

39
44

40
41

SB
SB

47
92

42
43
44

SB
159
SB
161
SCR 97

45

HB

91

46

HB

153

47

HB

165

48
49
50

HB 201
HB 429
HCR 89

51
52

SJR
SJR

20
78

17
18
1
1
2
3
1
1
2
3
4
1
1
1
2
1
2
3
4
1
2
3
4
5
1
2
3
4
5
6
7
8
1
1
1
2
3
4
5
6
1
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

378A.140c
378A.005c
378.010r
378.020r
378.030r
378.050r
378.060r
378.070r
378.080r
378.090r
378.100r
nc-ec
nc-cc
158.162a
304.17A-165a
205.529c
nc-ec
344.200a
149.330a
149.344a
149.346a
149.348a
211.192a
2.041c
nc-t
nc-t
238.505a
238.535a
238.545a
238.540a
367.4081c
367.4082c
367.4083c
21A.310a
367.409r
230.210a
230.445a
230.446a
230.804a
138.510a
230.3771a
230.750a
230.443a
382.520a
199.8983c
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t

ACTS DISPOSITION TABLE

53

SCR 109

54

HB

55

56

HB

HB

100

512

69

57

HB

117

58

SB

168

31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
1
2
1
2
3
4
5
6
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
1
2
3
4
5
6
7
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
1
2
3
4
5
6
7

nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
65.205c
65.206c
65.207c
65.209c
65.208c
nc-cc
131.600a
131.602a
131.608a
131.610a
131.612a
131.614a
131.618a
131.622a
131.624a
131.626a
131.628a
131.630a
248.750a
248.754a
248.756a
138.195a
227.774a
131.604r
nc-ec
304.17A-257a
315.522a
315.191a
315.514a
nc-t
nc-t
nc-ec
304.3-400a
304.37-050a
304.6-131c
304.6-141c
304.6-143c
304.6-151c
304.6-133c
304.6-132c
304.6-134c
304.6-130a
304.6-150a
304.6-160a
304.6-170a
304.6-171a
304.15-311c
304.15-342a
160.310a
154.33-510a
154.33-550a
154.33-552c
154.33-554c
154.33-556c
154.33-530a
154.33-501r
154.33-515r
154.33-520r
154.33-525r
154.33-527r
154.33-533r
154.33-535r
154.33-540r
154.33-545r
154.33-555r

59

SB

33

60
61

SB
SB

67
51

62
63
64

SB
SB
SB

201
140
102

65

SB

148

66

SB

192

67

HB

299

68
69

HB
HB

115
147

70
71

HB
HB

150
181

1
2
3
4
1
1
2
1
1
1
2
3
1
2
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
1
1
2
3
4
5
6
7
8
9
10
11
12
1
1

1-163

154.33-560r
154.33-565r
154.33-570r
154.33-575r
154.33-580r
154.33-585r
238.505a
238.535a
238.540a
238.545a
237.110a
202A.400a
202A.028a
158.030a
620.270a
507.010a
507.030a
nc-cc
382.290a
382.297a
72.026a
100.982a
196.288a
205.560a
205.6311c
216B.020a
216B.402c
217.186a
218A.278c
218A.050a
218A.133c
218A.274c
218A.1410c
218A.1412a
218A.142c
218A.1414a
218A.136c
218A.500a
439.3401a
625.050a
nc-t
nc-t
nc-t
nc-app
nc-ec
132.380a
133.020a
133.120a
136.180a
136.1877a
136.310a
136.555a
138.330a
138.460a
138.4603a
131.183a
141.180a
138.228c
138.210a
138.220a
138.320a
138.340a
138.349a
138.655a
224.60-115a
nc-t
nc-ec
40.010a
171.311a
11.026a
146.652a
153.380a
171.312a
171.315a
171.321a
171.345a
171.347a
171.755a
171.782a
171.814a
117.265a
70.291a

72

HB

275

73
74

HB
HB

276
340

75

HB

358

76
77
78
79

HB
HB
HB
HCR

380
417
459
168

80

SB

107

81
82

SB
SB

193
54

83

HJR

134

84

HJR

100

85

HB

543

86
87

HB
HB

465
407

88

HB

378

2
3
1
2
1
1
2
3
4
1
2
1
1
1
1
2
3
4
5
6
7
1
2
3
1
1
2
1
2
3
1
2
3
4
5
6
7
8
1
2
1
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
1

70.292a
70.293a
36.085a
36.086a
224A.111a
148.542a
148.544a
148.546a
nc-cc
36.088c
nc-ec
161.190a
224.46-580a
247.4015a
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
205.8477a
212.786a
212.784a
45A.850a
218A.274c
625.050a
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
350.020a
nc-cc
304.17A-173a
2.108a
12.020a
148.876a
224.10-020a
304.13-412a
342.012a
351.010a
351.025a
351.030a
351.060a
351.070a
351.090a
351.102a
351.1055a
351.105a
351.106a
351.120a
351.122a
351.170a
351.175a
351.182a
351.183a
351.184a
351.185a
351.186a
351.242a
351.990a
352.010a
352.020a
352.090a
352.180a
352.201a
352.210a
352.340a
352.510a
352.630a
352.640a
353.745a
nc-eo
nc-t
138.470a

ACTS DISPOSITION TABLE
89

HB

357

90
91
92
93
94

HB
HB
HB
HB
HB

330
315
314
274
260

95

HB

179

96

HB

178

97

HB

149

98
99
100
101

HB
HB
HB
HB

144
136
19
316

102

HB

8

1
2
1
1
1
1
1
1
2
1
2
1
2
3
4
5
1
2
3
1
1
1
1
2
3
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

nc-app
nc-ec
156.730a
189.125a
95A.080r
154.12-203a
164A.337re-a
as 164.7534
164A.315r
190.080a
186A.530a
141.443c
141.445c
211.595c
211.596c
211.597c
324.010a
324.085a
nc-ec
205.528c
91A.070a
218A.420a
23A.208c
24A.178c
14.260a
403.715re
403.720a
403.725re
403.730re
403.735re
403.740re
403.745re
403.750re
403.751re
403.7521re
403.7524re
403.7527re
403.7529re
403.7531re
403.7535re
403.761re
403.763re
403.785re
456.010c
456.020c
456.030c
456.040c
456.050c
456.060c
456.070c
456.080c
456.090c
456.100c
456.110c
456.120c
456.130c
456.140c
456.150c
456.160c
456.170c
456.180c
14.304a
23A.100a
67.372a
67.374a
237.100a
431.005a
431.015a
431.064a
508.130a
508.155a
510.037c
511.085a
533.250a
620.140a
403.737r
403.741r
403.743r
403.747r
403.7539r
403.755r
403.760r

103
104

HB
HB

163
164

105

HB

408

106

HB

525

107

HB

363

108

SB

82

109
110

HB
HB

395
239

111
112

SB
HB

118
268

113

HB

248

52
1
1
2
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
1
2
3
1
2
3
4
5
6
1
2
3
4
5
6
1
1
2
3
4
1
1
2
3
4
5
6
7
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1-164

403.762r
403.763r
403.765r
403.770r
403.771r
403.775r
403.780r
nc-ec
61.637a
40.345c
nc-cc
153.410a
nc-eo
56.777a
227.450a
227.480a
227.491a
227.530a
227A.010a
45A.030a
45A.180a
45A.183a
45A.837a
164A.575a
164A.580a
164A.595a
247.233a
160.310a
238.505a
325.220a
325.261a
325.270a
325.280a
325.301a
325.380a
141.445c
211.595c
211.596c
211.597c
141.447c
211.603c
nc-eo
317.450a
317.440a
317.540a
317A.090a
441.053a
164.002a
164.7879a
164.7874a
164.7881a
164.7885a
nc-cc
nc-ec
214.610a
214.620a
311.450a
311.571a
311.601a
311.674a
311.844a
311.901a
311A.115a
311A.120a
312.085a
312.175a
314.041a
314.042a
314.051a
314.073a
315.050a
315.065a
320.250a
320.280a
327.050a
327.060a
333.100a
333.190a
335.080a
335.090a
335.100a
335.150a

114

HB

59

115
116
117

HB
HB
HB

225
370
402

118
119

HB
HB

377
333

120

HCR

121

HB

104

122

HB

427

123
124

HB
SB

258
133

125
126

HB
HB

413
428

127

HB

510

87

29
30
31
32
33
1
2
3
1
1
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

1
1
2
1
2
3
1
2
3
4
5
1
2
3
4
1
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
1
1
2
3
4
5
1
2
3
4
5
6
7
8

311.645c
311.646c
311.647c
nc-cc
214.615r
183.887c
183.990a
183.132a
95.500a
189.338a
210.770a
210.775a
210.780a
210.795a
nc-eo
164.298a
217.015a
314.011a
314.025a
314.026a
314.041a
314.042a
314.071a
314.073a
314.085a
314.109a
314.043r
314.061r
314.450r
314.452r
314.454r
314.456r
314.458r
314.460r
314.462r
314.464r
315.010a
15.520a
67C.326c
nc-t
nc-t
nc-t
386B.10-050a
386B.8-180a
413.120a
413.130a
413.340r
23A.209c
24A.179c
529.180c
531.330a
311.854a
189A.005a
189A.070a
189A.085a
189A.090a
189A.105a
189A.107a
189A.200a
189A.340a
189A.345a
189A.400a
189A.420a
189A.440a
189A.240a
189A.250a
189A.500c
189A.410a
nc-eo
196.037a
186.412a
237.110a
441.064a
441.115a
nc-app
nc-app
nc-app
nc-app
nc-app
nc-app
nc-app
nc-app
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9
10
11
12
13
14

nc-app
nc-app
nc-app
nc-app
nc-app
nc-ec

1-165

1-166

KRS SECTIONS AFFECTED BY 2015 REGULAR SESSION LEGISLATION
KRS
Section
2.041c
2.108a
7A.200a
7A.210a
7A.220a
7A.240a
7A.250a
11.026a
12.020a
14.105a
14.260a
14.304a
14A.2-010a
14A.3-010a
14A.6-010a
14A.9-010a
15.520a
18A.110a
21A.110a
21A.310a
23A.100a
23A.208c
23A.209c
24A.178c
24A.179c
36.085a
36.086a
36.088c
40.010a
40.345c
45A.030a
45A.047a
45A.180a
45A.183a
45A.600a
45A.837a
45A.850a
56.777a
61.510a
61.520a
61.522c
61.525a
61.543a
61.560a
61.637a
61.637a
65.003a
65.041a
65.205c
65.206c
65.207c
65.208c
65.209c
65A.010a
65A.020a
65A.030a
67.372a
67.374a
70.291a
70.292a
70.293a
72.026a
78.530a
78.535a
78.540a
78.545a
78.610a
78.615a
91A.070a
91A.392a
95.500a
95.520a
95.621a
95.852a
95A.080r
96A.010a
96A.020a
100.982a
117.265a

Bill
No.
SB 161
HB 407
HB 47
HB 47
HB 47
HB 47
HB 47
HB 147
HB 407
HB 440
HB 316
HB 8
HB 440
HB 440
HB 440
HB 440
HB 333
SB 62
HB 241
HB 153
HB 8
HB 316
HB 427
HB 316
HB 427
HB 275
HB 275
HB 358
HB 115
HB 164
HB 408
SB 89
HB 408
HB 408
SB 89
HB 408
SB 193
HB 408
HB 62
HB 62
HB 62
HB 62
HB 62
HB 62
HB 163
SB 62
HB 348
SB 89
HB 100
HB 100
HB 100
HB 100
HB 100
HB 348
HB 348
HB 348
HB 8
HB 8
HB 181
HB 181
HB 181
SB 192
HB 62
HB 62
HB 62
HB 62
HB 62
HB 62
HB 136
HB 202
HB 225
HB 62
HB 62
HB 62
HB 314
SB 153
SB 153
SB 192
HB 150

Acts
Chap.

Section
of Bill

43
87
27
27
27
27
27
69
87
34
101
102
34
34
34
34
119
25
12
46
102
101
122
101
122
72
72
75
68
104
105
20
105
105
20
105
81
105
28
28
28
28
28
28
103
25
17
20
54
54
54
54
54
17
17
17
102
102
71
71
71
66
28
28
28
28
28
28
99
30
115
28
28
28
92
19
19
66
70

1
1
1
2
3
4
5
2
2
1
3
37
2
3
4
5
1
2
1
4
38
1
1
2
2
1
2
1
1
1
9
2
10
11
1
12
1
3
2
3
1
4
5
6
1
1
4
3
1
2
3
5
4
1
2
3
39
40
1
2
3
1
7
8
9
11
10
12
1
1
1
13
14
15
1
34
35
2
1

KRS
Section
131.183a
131.600a
131.602a
131.604r
131.608a
131.610a
131.612a
131.614a
131.618a
131.622a
131.624a
131.626a
131.628a
131.630a
132.380a
132.485a
133.020a
133.120a
136.180a
136.1877a
136.310a
136.555a
138.195a
138.210a
138.220a
138.228c
138.320a
138.330a
138.340a
138.349a
138.446a
138.460a
138.4603a
138.463a
138.470a
138.510a
138.510a
138.655a
141.180a
141.381a
141.443c
141.445c
141.445c
141.447c
146.652a
148.542a
148.544a
148.546a
148.876a
149.330a
149.344a
149.346a
149.348a
153.380a
153.410a
154.12-203a
154.33-501r
154.33-510a
154.33-515r
154.33-520r
154.33-525r
154.33-527r
154.33-530a
154.33-533r
154.33-535r
154.33-540r
154.33-545r
154.33-550a
154.33-552c
154.33-554c
154.33-555r
154.33-556c
154.33-560r
154.33-565r
154.33-570r
154.33-575r
154.33-580r
154.33-585r
156.095a

Bill
No.
HB 299
HB 512
HB 512
HB 512
HB 512
HB 512
HB 512
HB 512
HB 512
HB 512
HB 512
HB 512
HB 512
HB 512
HB 299
HB 20
HB 299
HB 299
HB 299
HB 299
HB 299
HB 299
HB 512
HB 299
HB 299
HB 299
HB 299
HB 299
HB 299
HB 299
SB 153
HB 299
HB 299
SB 153
HB 378
HB 134
HB 165
HB 299
HB 299
HB 202
HB 178
HB 178
SB 82
SB 82
HB 147
HB 340
HB 340
HB 340
HB 407
SB 92
SB 92
SB 92
SB 92
HB 147
HB 408
HB 274
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 168
SB 119

1-167

Acts
Chap.

Section
of Bill

67
55
55
55
55
55
55
55
55
55
55
55
55
55
67
22
67
67
67
67
67
67
55
67
67
67
67
67
67
67
19
67
67
19
88
4
47
67
67
30
96
96
108
108
69
74
74
74
87
41
41
41
41
69
105
93
58
58
58
58
58
58
58
58
58
58
58
58
58
58
58
58
58
58
58
58
58
58
7

11
1
2
18
3
4
5
6
7
8
9
10
11
12
1
1
2
3
4
5
6
7
16
14
15
13
16
8
17
18
36
9
10
37
1
1
5
19
12
2
1
2
1
5
3
1
2
3
3
1
2
3
4
4
1
1
7
1
7
7
7
7
6
7
7
7
7
2
3
4
7
5
7
7
7
7
7
7
1

KRS
Section
156.730a
158.030a
158.140a
158.162a
160.310a
160.310a
161.190a
164.002a
164.002a
164.298a
164.7534 was
164A.337re-a
164.7874a
164.7874a
164.7879a
164.7881a
164.7885a
164.7885a
164A.315r
164A.575a
164A.580a
164A.595a
171.311a
171.312a
171.315a
171.321a
171.345a
171.347a
171.755a
171.782a
171.814a
183.132a
183.887c
183.990a
186.050a
186.052r
186.162a
186.164a
186.164a
186.240a
186.281r
186.286r
186.412a
186.574a
186.991a
186A.530a
189.125a
189.2224c
189.338a
189A.005a
189A.070a
189A.085a
189A.090a
189A.105a
189A.107a
189A.200a
189A.240a
189A.250a
189A.340a
189A.345a
189A.400a
189A.410a
189A.420a
189A.440a
189A.500c
190.080a
194A.540a
196.037a
196.288a
199.8941a
199.8943a
199.896a
199.8983c
199.8996a
202A.028a
202A.400a
205.528c
205.529c
205.560a

Bill
No.

Acts
Chap.

Section
of Bill

HB 330
SB 201
HB 232
SB 39
HB 117
HB 525
HB 380
HB 232
HB 268
HB 402

90
62
15
38
57
106
76
15
112
117

1
1
1
1
17
2
1
2
1
6

HB 260
HB 232
HB 268
HB 268
HB 268
HB 232
HB 268
HB 260
HB 408
HB 408
HB 408
HB 147
HB 147
HB 147
HB 147
HB 147
HB 147
HB 147
HB 147
HB 147
HB 59
HB 59
HB 59
SB 153
SB 153
HB 209
HB 209
SB 153
SB 153
SB 153
SB 153
HB 428
SB 117
SB 153
HB 179
HB 315
SB 153
HB 370
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
SB 133
HB 179
HB 92
HB 428
SB 192
HB 234
HB 234
HB 234
HB 429
HB 234
SB 51
SB 51
HB 144
SB 44
SB 192

94
15
112
112
112
15
112
94
105
105
105
69
69
69
69
69
69
69
69
69
114
114
114
19
19
32
32
19
19
19
19
126
36
19
95
91
19
116
124
124
124
124
124
124
124
124
124
124
124
124
124
124
124
124
95
29
126
66
16
16
16
49
16
61
61
98
39
66

1
3
3
2
4
4
5
2
13
14
15
1
5
6
7
8
9
10
11
12
3
1
2
38
45
1
2
39
40
45
45
2
1
41
2
1
42
1
1
2
3
4
5
6
7
13
14
8
9
10
16
11
12
15
1
17
1
3
2
1
3
1
4
2
1
1
2
4

KRS SECTIONS AFFECTED BY 2015 REGULAR SESSION LEGISLATION
205.6311c
205.8477a
210.366a
210.440a
210.770a
210.775a
210.780a
210.795a
211.192a
211.595c
211.595c
211.596c
211.596c
211.597c
211.597c
211.603c
212.784a
212.786a
214.155a
214.610a
214.615r
214.620a
216.2929a
216B.020a
216B.0425a
216B.185a
216B.402c
216B.455a
216B.457a
217.015a
217.186a
217.217c
218A.050a
218A.133c
218A.136c
218A.1410c
218A.1412a
218A.1414a
218A.142c
218A.1447c
218A.1448c
218A.1449c
218A.175a
218A.274c
218A.274c
218A.278c
218A.420a
218A.500a
222.005a
224.10-020a
224.46-580a
224.60-115a
224A.111a
227.450a
227.480a
227.491a
227.530a
227.774a
227A.010a
230.210a
230.3771a
230.443a
230.445a
230.446a
230.750a
230.804a
237.100a
237.110a
237.110a
238.505a
238.505a
238.505a
238.535a
238.535a
238.540a
238.540a
238.545a
238.545a
243.110a
247.233a
247.4015a
248.750a

SB 192
SB 107
HB 92
HB 62
HB 402
HB 402
HB 402
HB 402
SB 159
HB 178
SB 82
HB 178
SB 82
HB 178
SB 82
SB 82
SB 107
SB 107
SB 75
HB 248
HB 248
HB 248
SB 10
SB 192
SB 10
SB 10
SB 192
SB 10
SB 10
HB 402
SB 192
SB 55
SB 192
SB 192
SB 192
SB 192
SB 192
SB 192
SB 192
HB 24
HB 24
HB 24
HB 329
SB 54
SB 192
SB 192
HB 19
SB 192
HB 92
HB 407
HB 417
HB 299
HB 276
HB 408
HB 408
HB 408
HB 408
HB 512
HB 408
HB 165
HB 165
HB 165
HB 165
HB 165
HB 165
HB 165
HB 8
HB 428
SB 67
HB 91
HB 525
SB 33
HB 91
SB 33
HB 91
SB 33
HB 91
SB 33
HB 168
HB 525
HB 459
HB 512

66
80
29
28
117
117
117
117
42
96
108
96
108
96
108
108
80
80
6
113
113
113
9
66
9
9
66
9
9
117
66
35
66
66
66
66
66
66
66
23
23
23
33
82
66
66
100
66
29
87
77
67
73
105
105
105
105
55
105
47
47
47
47
47
47
47
102
126
60
45
106
59
45
59
45
59
45
59
26
106
78
55

5
1
18
16
1
2
3
4
1
3
2
4
3
5
4
6
3
2
1
1
33
2
3
6
1
4
7
5
6
7
8
1
10
11
17
13
14
16
15
1
2
3
1
1
12
9
1
18
19
4
1
20
1
4
5
6
7
17
8
1
6
8
2
3
7
4
41
3
1
1
3
1
2
2
4
3
3
4
1
1
1
13

248.754a
248.756a
259.120a
259.130a
259.140a
271B.1-400a
271B.7-400a
271B.8-510a
271B.11-050a
271B.11-060a
271B.13-020a
273.161a
273.162c
273.195c
273.197a
273.217a
273.223a
273.227a
273.302c
273.313a
273.375c
273.377a
273A.005c
273A.010c
273A.015c
273A.020c
273A.025c
273A.030c
273A.035c
273A.040c
273A.045c
273A.050c
273A.055c
273A.060c
273A.065c
273A.070c
273A.075c
273A.080c
273A.085c
273A.090c
273A.095c
273A.100c
273A.105c
273A.110c
273A.115c
273A.120c
273A.125c
273A.130c
273A.135c
273A.140c
273A.145c
273A.150c
273A.155c
273A.160c
273A.165c
275.015a
275.165a
275.175a
275.285a
275.290a
275.335a
275.337c
275.360a
275.365a
275.376a
275.520a
275.525a
278.5435c
278.54611a
278.5462a
281.010re
281.011r
281.012r
281.013r
281.014r
281.015r
281.590a
281.600a
281.602a
281.604r
281.605a
281.607r

HB 512
HB 512
HB 312
HB 312
HB 312
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 440
HB 152
HB 152
HB 152
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153

1-168

55
55
13
13
13
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
34
2
2
2
19
19
19
19
19
19
19
19
19
19
19
19

14
15
1
2
3
6
7
8
9
10
11
68
66
74
69
70
71
51
73
72
67
75
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
52
53
46
76
54
50
56
57
47
48
49
1
2
3
1
45
45
45
45
45
2
3
4
45
5
45

281.610a
281.612r
281.615r
281.618r
281.6185a
281.619r
281.620r
281.624re
281.625r
281.6251r
281.626a
281.630re
281.6301a
281.631re
281.632r
281.633r
281.635a
281.637r
281.640a
281.641r
281.645r
281.650r
281.655a
281.656a
281.660r
281.6602r
281.670r
281.675r
281.680r
281.685r
281.687a
281.690r
281.695r
281.700r
281.710r
281.720a
281.728a
281.730a
281.735a
281.745a
281.752a
281.760a
281.775a
281.780r
281.801r
281.802a
281.804r
281.806r
281.820a
281.830a
281.835a
281.838a
281.850r
281.860r
281.873a
281.883a
281.905a
281.907r
281.910r
281.912r
281.914r
281.990a
286.3-065a
292.411c
292.412c
304.3-400a
304.6-130a
304.6-131c
304.6-132c
304.6-133c
304.6-134c
304.6-141c
304.6-143c
304.6-150a
304.6-151c
304.6-160a
304.6-170a
304.6-171a
304.13-412a
304.15-311c
304.15-342a
304.17A-165a

SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
SB 153
HB 440
HB 76
HB 76
HB 117
HB 117
HB 117
HB 117
HB 117
HB 117
HB 117
HB 117
HB 117
HB 117
HB 117
HB 117
HB 117
HB 407
HB 117
HB 117
SB 44

19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
19
34
24
24
57
57
57
57
57
57
57
57
57
57
57
57
57
87
57
57
39

6
45
45
45
7
45
45
8
45
45
9
10
11
12
45
45
13
45
14
45
45
45
15
16
45
45
45
45
45
45
17
45
45
45
45
18
19
20
21
22
23
24
25
45
45
26
45
45
27
28
29
30
45
45
31
32
44
45
45
45
45
33
77
1
2
1
10
3
8
7
9
4
5
11
6
12
13
14
5
15
16
1

KRS SECTIONS AFFECTED BY 2015 REGULAR SESSION LEGISLATION
304.17A-173a
304.17A-257a
304.17A-257a
304.17A-600a
304.18-130a
304.18-140a
304.18-160a
304.37-050a
309.080a
309.0805a
309.081a
309.0813a
309.0814c
309.082c
309.083a
309.0831c
309.0832c
309.0833c
309.084a
309.085a
309.086a
309.087a
309.088c
309.089a
311.450a
311.571a
311.601a
311.621a
311.6225c
311.623a
311.633a
311.637a
311.645c
311.646c
311.647c
311.674a
311.844a
311.854a
311.901a
311A.115a
311A.120a
311A.180a
312.085a
312.175a
314.011a
314.025a
314.026a
314.041a
314.041a
314.042a
314.042a
314.043r
314.051a
314.061r
314.071a
314.073a
314.073a
314.085a
314.109a
314.450r
314.452r
314.454r
314.456r
314.458r
314.460r
314.462r
314.464r
315.010a
315.050a
315.065a
315.191a
315.514a
315.522a
317.440a
317.450a
317.540a
317A.090a
320.250a
320.280a
324.010a
324.020a
324.085a

HB 465
HB 69
SB 61
SB 10
SB 10
SB 10
SB 10
HB 117
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 92
HB 248
HB 248
HB 248
SB 77
SB 77
SB 77
SB 77
SB 77
HB 248
HB 248
HB 248
HB 248
HB 248
HB 258
HB 248
HB 248
HB 248
SB 10
HB 248
HB 248
HB 402
HB 402
HB 402
HB 248
HB 402
HB 248
HB 402
HB 402
HB 248
HB 402
HB 402
HB 248
HB 402
HB 402
HB 402
HB 402
HB 402
HB 402
HB 402
HB 402
HB 402
HB 402
HB 402
HB 377
HB 248
HB 248
HB 69
HB 69
HB 69
HB 239
HB 239
HB 239
HB 239
HB 248
HB 248
HB 149
HB 148
HB 149

86
56
10
9
9
9
9
57
29
29
29
29
29
29
29
29
29
29
29
29
29
29
29
29
113
113
113
3
3
3
3
3
113
113
113
113
113
123
113
113
113
9
113
113
117
117
117
113
117
113
117
117
113
117
117
113
117
117
117
117
117
117
117
117
117
117
117
118
113
113
56
56
56
110
110
110
110
113
113
97
14
97

1
1
1
7
8
9
10
2
1
2
3
4
9
16
6
5
7
8
10
12
13
14
11
15
3
4
5
1
2
3
4
5
29
30
31
6
7
1
8
9
10
2
11
12
8
9
10
13
11
14
12
17
15
17
13
16
14
15
16
17
17
17
17
17
17
17
17
1
17
18
3
4
2
2
1
3
4
19
20
1
2
2

325.220a
325.261a
325.270a
325.280a
325.301a
325.380a
327.050a
327.060a
330.030a
330.032c
330.060a
330.070a
330.110a
330.115a
330.192a
333.100a
333.190a
335.080a
335.090a
335.100a
335.150a
342.012a
344.200a
350.020a
351.010a
351.025a
351.030a
351.060a
351.070a
351.090a
351.102a
351.105a
351.1055a
351.106a
351.120a
351.122a
351.170a
351.175a
351.182a
351.183a
351.184a
351.185a
351.186a
351.242a
351.990a
352.010a
352.020a
352.090a
352.180a
352.201a
352.210a
352.340a
352.510a
352.630a
352.640a
353.180a
353.510a
353.561c
353.562c
353.563c
353.564c
353.590a
353.5901a
353.592a
353.651a
353.652a
353.6601c
353.6602c
353.6603c
353.6604c
353.6605c
353.6606c
353.730a
353.737a
353.745a
360.027a
362.605a
362.2-801a
362.2-935a
365.015a
367.4081c
367.4082c

HB 363
HB 363
HB 363
HB 363
HB 363
HB 363
HB 248
HB 248
HB 148
HB 148
HB 148
HB 148
HB 148
HB 148
HB 148
HB 248
HB 248
HB 248
HB 248
HB 248
HB 248
HB 407
SB 47
HB 543
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
HB 407
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
SB 186
HB 407
HB 440
HB 440
HB 440
HB 440
HB 440
HB 153
HB 153

1-169

107
107
107
107
107
107
113
113
14
14
14
14
14
14
14
113
113
113
113
113
113
87
40
85
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
87
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
87
34
34
34
34
34
46
46

1
2
3
4
5
6
21
22
3
1
4
5
6
7
8
23
24
25
26
27
28
6
1
1
7
8
9
10
11
12
13
15
14
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
11
12
1
2
3
4
13
15
14
16
17
5
6
7
8
9
10
18
19
38
65
55
58
64
59
1
2

367.4083c
367.409r
367.4903a
367.4909a
367.4911a
367.4913a
367.4917a
369.102a
376.268a
376.275a
378.010r
378.020r
378.030r
378.050r
378.060r
378.070r
378.080r
378.090r
378.100r
378A.005c
378A.010c
378A.020c
378A.030c
378A.040c
378A.050c
378A.060c
378A.070c
378A.080c
378A.090c
378A.100c
378A.110c
378A.120c
378A.130c
378A.140c
381.770a
382.290a
382.297a
382.520a
386A.1-030a
386A.4-010a
386A.4-020a
386B.8-180a
386B.10-050a
403.135a
403.715re
403.720a
403.725re
403.730re
403.735re
403.737r
403.740re
403.741r
403.743r
403.745re
403.747r
403.750re
403.751re
403.7521re
403.7524re
403.7527re
403.7529re
403.7531re
403.7535re
403.7539r
403.755r
403.760r
403.761re
403.762r
403.763re
403.765r
403.770r
403.771r
403.775r
403.780r
403.785re
407.5101a
407.5103a
407.5104c
407.5201a
407.5202re
407.5203a
407.5204a

HB 153
HB 153
HB 172
HB 172
HB 172
HB 172
HB 172
HB 440
SB 78
SB 78
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 204
SB 153
SB 148
SB 148
HB 201
HB 440
HB 440
HB 440
HB 104
HB 104
SB 108
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108

46
46
31
31
31
31
31
34
8
8
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
37
19
65
65
48
34
34
34
121
121
18
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
102
18
18
18
18
18
18
18

3
5
1
2
3
4
5
62
1
2
16
16
16
16
16
16
16
16
16
15
1
2
3
4
5
6
7
8
9
10
11
12
13
14
43
1
2
1
60
61
63
2
1
73
1
2
3
4
5
51
6
51
51
7
51
8
9
10
11
12
13
14
15
51
51
51
16
51
17
51
51
51
51
51
18
1
2
3
4
5
6
7
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407.5205re
407.5206a
407.5207a
407.5208a
407.5209re
407.5210c
407.5211c
407.5301a
407.5303a
407.5304a
407.5305a
407.5306a
407.5307a
407.5308a
407.5310a
407.5311a
407.5312re
407.5313a
407.5314a
407.5316a
407.5318a
407.5319re
407.5320c
407.5401a
407.5402c
407.5501a
407.5502a
407.5503a
407.5504a
407.5505a
407.5506a
407.5507a
407.5601a
407.5602a
407.5603a
407.5604re
407.5605a
407.5606a
407.5607a
407.5608a
407.5609a
407.5610a
407.5611re
407.5612re
407.5613a
407.5615c
407.5616c
407.5701re
407.5702c
407.5703c
407.5704c
407.5705c
407.5706c
407.5707c
407.5708c
407.5709c
407.5710c
407.5711c
407.5712c
407.5713c
407.5801a
407.5802a
407.5901re
407.59015re
407.5903c
413.120a
413.130a
413.340r
431.005a
431.015a
431.064a
439.3401a
441.053a
441.064a
441.115a
456.010c
456.020c
456.030c
456.040c
456.050c
456.060c
456.070c

SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
SB 108
HB 104
HB 104
HB 104
HB 8
HB 8
HB 8
SB 192
SB 118
HB 428
HB 428
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8

18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
18
121
121
121
102
102
102
66
111
126
126
102
102
102
102
102
102
102

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
29
30
28
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
3
4
5
42
43
44
19
1
4
5
19
20
21
22
23
24
25

456.080c
456.090c
456.100c
456.110c
456.120c
456.130c
456.140c
456.150c
456.160c
456.170c
456.180c
507.010a
507.030a
508.130a
508.155a
510.037c
511.085a
528.010a
529.180c
531.330a
533.250a
620.140a
620.270a
625.050a
625.050a

HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
HB 8
SB 102
SB 102
HB 8
HB 8
HB 8
HB 8
SB 28
HB 427
HB 427
HB 8
HB 8
SB 140
SB 54
SB 192
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102
102
102
102
102
102
102
102
102
102
102
64
64
102
102
102
102
5
122
122
102
102
63
82
66

26
27
28
29
30
31
32
33
34
35
36
1
2
45
46
47
48
1
3
4
49
50
1
2
20

PROFESSIONAL RESPONSIBILITY: DEALING WITH ETHICAL CHALLENGES
IN YOUR PRACTICE
KBA Ethics Committee and Ethics Hotline District Contacts

______________________
______________________

The Ethics Hotline:
An Overview

______________________
______________________
______________________
______________________
______________________

______________________

The KBA Ethics Hotline
3.530 – Ethics Committee and
Unauthorized Practice Committee –
advisory opinions – informal and
formal

 SCR





Informal Opinions – issued by Ethics
Committee (Hotline Committee Members)
Formal Opinions – Ethics Committee
Opinions Approved by the Board of
Governors
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______________________
______________________
______________________
______________________
______________________
______________________

______________________

The KBA Ethics Hotline
 SCR

3.530(2) “Any attorney licensed in
Kentucky or admitted under SCR 3.030(2),
who is in doubt as to the ethical propriety
of any professional act contemplated by
that attorney may request an informal
opinion.”
•

•

•

In writing or by telephone followed by a
request in writing
Confidential, but no “attorney-client”
relationship
Copy to KBA Director & Chair of the Ethics
Committee

______________________
______________________
______________________
______________________
______________________
______________________

______________________

Ethics Hotline SCR 3.530
(5) "Both informal and formal opinions shall
be advisory only; however, no attorney shall
be disciplined for any professional act
performed by that attorney in compliance with
an informal opinion furnished by the Ethics
Committee member pursuant to such
attorney's written request, provided that the
written request clearly, fairly, accurately and
completely
states
such
attorney's
contemplated professional act."

______________________
______________________
______________________
______________________
______________________
______________________

______________________
______________________
______________________
______________________
______________________
______________________
______________________
www.kybar.org
Kentucky Bar Association home page.
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______________________
______________________
______________________
______________________
______________________
______________________
______________________

______________________
______________________
______________________
______________________
______________________
______________________
______________________

______________________
______________________
______________________
______________________
______________________
______________________
______________________
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______________________
______________________
______________________
______________________
______________________
______________________
______________________

Important Considerations:
 1.

The communication between the
requesting attorney and Ethics Member is
confidential, including any opinion which
may be issued;
 2. The opinion is advisory only; and
 3. No attorney shall be disciplined for any
professional act undertaken in compliance
with the opinion, provided the facts and
contemplated action are accurately
described in the request.

______________________
______________________
______________________
______________________
______________________
______________________
______________________

______________________

Ethics Opinion 338 (Issued 1990)
 May

a Kentucky lawyer privately practice
law for profit under a trade name?

______________________
______________________
______________________
______________________
______________________
______________________
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______________________

Ethics Opinion 424 (Issued 2005)
 Departure

from a Law Firm.

______________________
______________________
______________________
______________________
______________________
______________________

______________________

Ethics Opinion 430 (Issued 2010)
A

lawyer’s duty to report professional
misconduct of other lawyers and judges.

______________________
______________________
______________________
______________________
______________________
______________________

______________________

Recent Ethics Opinions
 Recent

Formal Ethics Opinions
 KBA Opinions E-433-438

 Hotline


Inquiry Issues
The KBA Ethics Hotline: "[N]o
attorney shall be disciplined for any
professional act . . . in compliance
with an informal opinion. . . .” SCR
3.530(5)
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______________________
______________________
______________________
______________________
______________________
______________________

______________________

KBA E-433


______________________

Subject: Ethical obligations of a lawyer who is
unable to locate a client in a civil matter.
 Question: What are the ethical obligations of a
lawyer who has funds or property belonging to
a client who cannot be located?
 Answer: A lawyer must first make a
reasonable effort to locate the client. If the
lawyer is unsuccessful, the lawyer must follow
the procedures set out in the state’s
unclaimed property laws.

KBA E-433 Continued
Question: What are the ethical obligations of a
lawyer to continue to represent a client who cannot
be located?
Answer: The lawyer’s ethical obligations will
depend upon the stage of the representation and
the facts of the matter. In most civil matters, the
lawyer will have to withdraw, because the lawyer
will likely be unable to meet the ethical obligations
imposed by the Rules of Professional Conduct
without the client’s participation. Nevertheless, the
lawyer has an obligation to protect the client’s
interests to the extent reasonably possible.

______________________
______________________
______________________
______________________
______________________

______________________
______________________
______________________
______________________
______________________
______________________
______________________

______________________

KBA E-433 Continued




Question: What are the ethical obligations of
a lawyer who receives a settlement offer on
behalf of a client who cannot be located?
Answer: A lawyer must abide by the client’s
decision regarding settlement and, without
specific settlement authority from the client,
the lawyer cannot accept a settlement offer.
The lawyer should, however, take whatever
reasonable steps that might be available to
protect the client’s interests.
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______________________
______________________
______________________
______________________
______________________
______________________

______________________

KBA E-434


Subject: Ethical Considerations Relating to a
Lawyer’s Use of Social Network Sites to Benefit
a Client. KBA Ethics Committee is currently
reviewing all existing opinions issued under prior
rules for currency and updating as necessary.
 Question: May a lawyer access or otherwise
use the social network site of a third person to
benefit a client?
 Answer: A lawyer may access or otherwise
use the social network site of a third person to
benefit a client, as long as the conduct does
not violate the Rules of Professional Conduct.

______________________
______________________
______________________
______________________
______________________
______________________

______________________

KBA E-435


______________________

Subject: Plea Agreements Waiving the Right to
Pursue an Ineffective Assistance of Counsel
Claim
 Question: May a criminal defense lawyer
advise a client with regard to a plea
agreement that waives the client’s right to
pursue a claim of ineffective assistance of
counsel as part of the waiver of the right to
collaterally attack a conviction covered by the
plea agreement?
 Answer: No.

______________________
______________________
______________________
______________________
______________________

______________________

KBA E-435 Continued
Question: May a prosecutor propose a plea
agreement that requires a waiver of the
defendant’s or potential defendant’s right to
pursue a claim of ineffective assistance of
counsel relating to the matter that is the subject
of the plea agreement?
Answer: No.
Note: The Supreme Court of Kentucky affirmed
this opinion in U.S., ex rel. U.S. Attorneys ex
rel. Eastern, Western Districts of Kentucky v.
Kentucky Bar Ass'n, 439 S.W.3d 136 (Ky.
2014).
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______________________
______________________
______________________
______________________
______________________
______________________

______________________

KBA E-436


______________________

Subject: Proper Retention of Closed Client Files
Question: How long must a lawyer retain a closed
client file, paper or electronic?
Answer: The Kentucky Rules of Professional
Conduct provide no set time that a lawyer must
retain a closed client file. As a matter of good
practice, a lawyer should retain a paper or
electronic file for at least five years after the file has
been closed. Even then, a lawyer should carefully
evaluate whether the file contains items that the
lawyer should retain for a longer time or whether
special circumstances exist such that the file should
be retained for a longer time.

______________________
______________________
______________________

______________________

Subject: Use of Cloud Computing
Question: May lawyers use cloud computing with
clients’ confidential information?
Answer: Yes. Lawyers may use cloud computing
with clients’ confidential information. In so doing,
lawyers must follow the Rules of Professional
Conduct with regard to safeguarding client
confidential information, acting competently in using
cloud computing, properly supervising the provider
of the cloud service, and communicating with the
client about cloud computing when such
communication is necessary due to the nature of
the representation.

______________________
______________________
______________________
______________________
______________________

______________________

KBA E-438


______________________

______________________

KBA E-437


______________________

Subject: The Lawyer-Mediator and
Representation after a Domestic Relations
Mediation
 Question: Upon the conclusion of a domestic
relations mediation in which the parties are
not represented by counsel, may the lawyer
who served as mediator in the matter assist
the parties in the preparation of the
agreement reached during the mediation
conference?
 Answer: Yes.
Available at http://kentuckybenchandbar.epubxp.com/i/517194may-2015/32.
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______________________
______________________
______________________
______________________
______________________
______________________

KBA E-438 Continued




Question: After the conclusion of a
domestic relations mediation in which
the parties are not represented by
counsel, may the lawyer who served as
mediator assist one or both of the
parties in the preparation of ancillary
documents?
Answer: Yes.

______________________
______________________
______________________
______________________
______________________
______________________
______________________

______________________

KBA E-438 Continued
Question: Upon the conclusion of a domestic
relations mediation in which the parties are not
represented by counsel, may the lawyer who served
as mediator in the matter assist the parties in the
preparation of ancillary documents but with the
understanding that the lawyer-mediator does not
represent anyone regarding the document
preparation?
Answer: No. By seeking the agreement of the parties
that the lawyer-mediator will prepare documents but
represent no one, the lawyer-mediator seeks to
negate all professional responsibility duties and
liability owed to clients. See SCR 3.130(1.8(h)).

______________________
______________________
______________________
______________________
______________________
______________________

______________________

 Some







Ethics Hotline Issues

______________________

recurring questions arise under:

______________________

SCR 3.130(1.16) – Declining or Terminating
Representation;
SCR 3.130(3.3) – Candor Toward the
Tribunal;
SCR 3.130(1.15) – Safekeeping Property;
SCR 3.130(1.7) – Conflict of Interest: Current
Clients
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______________________
______________________
______________________
______________________

______________________

What Do You Do?

______________________

 If

you know your client plans to provide
false testimony:
 If the client has not testified:
 “I’m guilty as sin” is protected by SCR
3.130(1.6) as a confidential communication

______________________
______________________
______________________
______________________
______________________

______________________


Rule 1.6(b) A lawyer may reveal information relating to
the representation of a client to the extent the lawyer
reasonably believes necessary:
 (1) to prevent reasonably certain death or substantial
bodily harm;
 (2) to secure legal advice about the lawyer's
compliance with these Rules;
 (3) to establish a claim or defense on behalf of the
lawyer in a controversy between the lawyer and the
client, to establish a defense to a criminal charge or
civil claim against the lawyer based upon conduct in
which the client was involved, or to respond to
allegations in any proceeding, including a disciplinary
proceeding, concerning the lawyer's representation of
the client; or
 (4) to comply with other law or a court order.



______________________
______________________
______________________
______________________
______________________

______________________

What Do You Do?


______________________

If the client has testified falsely:
• SCR 3.130(3.3)(a) “(a) A lawyer shall not
knowingly:
• (3) offer evidence that the lawyer knows to be
false. If a lawyer, the lawyer's client, or a witness
called by the lawyer, has offered material evidence
and the lawyer comes to know of its falsity, the
lawyer shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal. A
lawyer may refuse to offer evidence, other than the
testimony of a defendant in a criminal matter, that
the lawyer reasonably believes is false.
Withdrawal under Rule 1.16(a) or (b) as appropriate
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______________________
______________________
______________________
______________________
______________________
______________________

______________________

What Do You Do?





______________________

SCR 3.130(1.16)(a) states:
“Except as stated in paragraph (c), a lawyer shall
not represent a client or, where representation has
commenced, shall withdraw from the representation
of a client if:
 (1) the representation will result in violation of the
Rules of Professional Conduct or other law; . . . .
(c) A lawyer must comply with applicable law
requiring notice to or permission of a tribunal when
terminating a representation. When ordered to do so
by a tribunal, a lawyer shall continue representation
notwithstanding good cause for terminating the
representation.

______________________
______________________
______________________
______________________
______________________

______________________

What Do You Do?


______________________

Comments to Rule 3.3:
 Offering Evidence
• (5) Paragraph (a)(3) requires that the
lawyer refuse to offer evidence that the
lawyer knows to be false, regardless of the
client's wishes. This duty is premised on
the lawyer's obligation as an officer of the
court to prevent the trier of fact from being
misled by false evidence.

______________________
______________________
______________________
______________________
______________________

______________________

What Do You Do?


Comments to Rule 3.3:
 Offering Evidence
• (6) If a lawyer knows that the client intends to
testify falsely or wants the lawyer to introduce
false evidence, the lawyer should seek to
persuade the client that the evidence should
not be offered. If the persuasion is ineffective
and the lawyer continues to represent the
client, the lawyer must refuse to offer the false
evidence. If only a portion of a witness's
testimony will be false, the lawyer may call the
witness to testify but may not elicit or otherwise
permit the witness to present the testimony
that the lawyer knows is false.
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______________________
______________________
______________________
______________________
______________________
______________________

______________________

What Do You Do?



Comments to Rule 3.3:
(9) Although paragraph (a)(3) only prohibits a lawyer
from offering evidence the lawyer knows to be false,
it permits the lawyer to refuse to offer testimony or
other proof that the lawyer reasonably believes is
false. Offering such proof may reflect adversely on
the lawyer's ability to discriminate in the quality of
evidence and thus impair the lawyer's effectiveness
as an advocate. Because of the special protections
historically provided criminal defendants, however,
this Rule does not permit a lawyer to refuse to offer
the testimony of such a client where the lawyer
reasonably believes but does not know that the
testimony will be false. Unless the lawyer knows the
testimony will be false, the lawyer must honor the
client's decision to testify. See also Comment (7)

______________________
______________________
______________________
______________________
______________________
______________________

______________________

What Do You Do?


______________________

Brown v. Com., 226 S.W.3d 74 (Ky. 2007)
 “When an attorney determines at trial that her
client is about to perjure himself, Rule 3.3 shall be
read to require procedures consistent with this
Opinion, which shall not be deemed to violate
Rule 1.6.” Id. at 85-86.
 “[Bring] the existence of a potential conflict to the
court's attention” Id. at 84.
 “[In] good faith have a firm basis in objective fact
for her belief, beyond conjecture and speculation,
that the client will commit perjury” Id. at 84.
 “[T]he court must evaluate the situation
and
instruct counsel on how to proceed” Id. at 84.

______________________
______________________
______________________
______________________
______________________



______________________

What Do You Do?


Brown v. Com., 226 S.W.3d 74 (Ky. 2007)
 “the court should engage in a colloquy with the
defendant, like that in this case, about the
importance of truthful testimony and the attorney's
ethical obligations and to generally educate the
defendant about the nature of the situation, thus
giving the defendant a chance to further consider
any possible course of action” Id. at 84.
“appropriate for the defendant to present the
contested testimony in narrative form, in his attorney's
presence, and with the attorney continuing to
represent him by making appropriate objections on
cross-examination regarding portions of the testimony
she does not believe to be perjured.” Id. at 84.
Knowing waiver of attorney representation on the
false evidence
 Don’t leave the client alone in the trial
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______________________
______________________
______________________
______________________
______________________
______________________

Remedial Measures


(10) Having offered material evidence in the belief that it was true, a
lawyer may subsequently come to know that the evidence is false.
Or, a lawyer may be surprised when the lawyer's client, or another
witness called by the lawyer, offers testimony the lawyer knows to be
false, either during the lawyer's direct examination or in response to
cross-examination by the opposing lawyer. In such situations or if the
lawyer knows of the falsity of testimony elicited from the client during
a deposition, the lawyer must take reasonable remedial measures. In
such situations, the advocate's proper course is to remonstrate with
the client confidentially, advise the client of the-lawyer's duty of
candor to the tribunal and seek the client's cooperation with respect
to the withdrawal or correction of the false statements or evidence. If
that fails, the advocate must take further remedial action. If
withdrawal from the representation is not permitted or will not undo
the effect of the false evidence, the advocate must make such
disclosure to the tribunal as is reasonably necessary to remedy the
situation, even if doing so requires the lawyer to reveal information
that otherwise would be protected by Rule 1.6. It is for the tribunal
then to determine what should be done – making a statement about
the matter to the trier of fact, ordering a mistrial or perhaps nothing.

______________________
______________________
______________________
______________________
______________________
______________________
______________________

______________________

Disclosure as Remedial Measure

______________________



Duration of Obligation

______________________



(13) A practical time limit on the obligation to
rectify false evidence or false statements of law
and fact has to be established. The conclusion
of the proceeding is a reasonably definite point
for the termination of the obligation. A
proceeding has concluded within the meaning of
this Rule when a final judgment in the proceeding has been affirmed on appeal or the time
for review has passed.

______________________

Safekeeping Property –
SCR 3.130(1.15)


(b) Upon receiving funds or other property in
which a client has an interest, a lawyer shall
promptly notify the client. Except as stated in
this Rule or otherwise permitted by law or by
agreement with the client a lawyer shall promptly
deliver to the client any funds or other property
that the client is entitled to receive and, upon
request by the client, shall promptly render a full
accounting regarding such property.
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______________________
______________________
______________________

______________________
______________________
______________________
______________________
______________________
______________________
______________________

Safekeeping Property –
SCR 3.130(1.15)


(c) When in the course of representation a
lawyer is in possession of funds or other
property in which the lawyer and client claim
interests and are not in agreement regarding
those interests, the funds or other property in
dispute shall be kept separate by the lawyer
until the dispute is resolved. The lawyer shall
promptly distribute all portions of the property
as to which the interests are not in conflict.

Conflicts of Interest SCR 3.130(1.7)


(a) Except as provided in paragraph (b), a
lawyer shall not represent a client if the
representation involves a concurrent conflict of
interest. A concurrent conflict of interest exists if:
 (1) the representation of one client will be
directly adverse to another client; or
 (2)
there is a significant risk that the
representation of one or more clients will be
materially
limited
by
the
lawyer's
responsibilities to another client, a former
client or a third person or by a personal
interest of the lawyer.

Conflicts of Interest – Joint Clients


(b) Notwithstanding paragraph (a), a lawyer may
represent a client if:





(1) the lawyer reasonably believes that the lawyer will be able
to provide competent and diligent representation to each
affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim
by one client against another client represented by the lawyer in
the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in
writing. The consultation shall include an explanation of the
implications of the common representation and the advantages
and risks involved.
See An Unnamed Attorney v. Kentucky Bar Ass'n, 186 S.W.3d 741
(Ky. 2006).
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______________________
______________________
______________________
______________________
______________________
______________________
______________________

______________________
______________________
______________________
______________________
______________________
______________________
______________________

______________________
______________________
______________________
______________________
______________________
______________________
______________________

Call The Hotline – Avoid The
Perfect Storm

______________________
______________________
______________________
______________________
______________________
______________________
______________________
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1-186

eFILING: LEARN HOW eFILING CAN BENEFIT YOUR LEGAL PRACTICE
Kentucky Administrative Office of the Courts

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Overview of eFiling
Rules and Procedures

__________________________
__________________________
__________________________

Presented by

Administrative Office of the Courts

__________________________
__________________________
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__________________________

Where to Find eFiling Rules

__________________________

Kentucky Court of Justice website

__________________________

http://courts.ky.gov/courts/supreme/Pages/rulesprocedures.aspx

__________________________

eFiling Help Page
http://kyefiling.blogspot.com/p/table-of-contents.html

__________________________
__________________________
__________________________
__________________________

eFiling Implementation Schedule

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Integration With Existing Rules

__________________________

The eFiling rules supplement the Kentucky Rules
of Civil Procedure, any applicable statutes, and
the Local Rules of Court (“Kentucky Rules of
Procedure”).
To the extent the eFiling rules are inconsistent or
conflict with other rules, the eFiling rules control
in cases subject to eFiling.

__________________________
__________________________
__________________________
__________________________
__________________________
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__________________________

Registration & Responsibilities of eFilers
It is the eFiler’s responsibility to have a valid and
working email address that has the ability to receive
orders and other documents served electronically.
It is not the responsibility of the court, the circuit clerk
or the AOC to ascertain whether an eFiler is receiving
email notifications from the eFiling system.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Registration & Responsibilities of eFilers
The eFiler's login ID/user name, password and
profile will constitute the eFiler's electronic identity
and user account for purposes of this eFiling rule.

__________________________
__________________________
__________________________

Any concerns relating to the security of an eFiler’s
electronic identity must be conveyed immediately
to the AOC eFiling website administrator.

__________________________
__________________________
__________________________
__________________________

Format & Technical Requirements
Pleadings, motions, exhibits, affidavits, declarations,
memoranda, papers, orders, notices and any other filings
to or by the court may be eFiled.
The following items may not currently be filed through the
eFiling system and must be conventionally filed:
 Any document ordered sealed in an otherwise public record.
 A motion to seal any document.
 Depositions upon oral examination.
 Depositions upon written questions.
 Discovery requests and responses unless ordered by the
court, used at trial, necessary to a pretrial motion, agreed to
by stipulation, or propounded at the onset of an action.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
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__________________________

Format & Technical Requirements
Electronically filed documents must meet the same
formatting requirements as paper documents
conventionally filed pursuant to the Kentucky Rules
Procedure.

In addition to the caption requirements set out in
CR 10.01, each document filed electronically must
also indicate in the caption that it has been
electronically filed.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Format & Technical Requirements
Documents must be converted to PDF/A or PDF format
before they are filed in the eFiling system.
Additional format requirements:
• 8 1/2" x 11" size.
• At least 200 dot-per-inch (DPI) resolution.
• No unintelligible images (e.g., no all-black images).
• Documents must not be secured, passwordprotected or have other features limiting access.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Format & Technical Requirements
• No external hyperlinks; however, URLs are

allowed.
• Only readable word and viewable pictures or
images, and valid, non-corrupted tables shall be
included.
• Documents must not be corrupted (e.g., a
corrupt file having -0- bytes of data).
• Documents must comprise the complete image
or file.
• Envelopes have a 50 mb limit.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
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__________________________

Format & Technical Requirements
Most modern browsers will be supported:

•
•
•
•

__________________________
__________________________
__________________________

Internet Explorer (9 or above)
Chrome
Firefox
Safari

__________________________
__________________________
__________________________
__________________________

Format & Technical Requirements
Nonconforming Documents: Documents that
cannot be scanned and converted to a PDF or
PDF/A (i.e., video or audio recordings, large maps,
etc.) must be filed conventionally, with electronic
notice to all parties.
Color Documents: Exhibits or attachments
containing color images may be eFiled, but must
also be conventionally filed for the record.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Electronic Filing

__________________________

The electronic transmission of a document to
the eFiling system together with the
generation and transmission of a Notice of
Electronic Filing from the court with a
hyperlink to the electronically filed document,
constitutes filing of the document for all
purposes of the Kentucky Rules of Procedure.

__________________________
__________________________
__________________________
__________________________
__________________________
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__________________________

Electronic Filing

__________________________

Filing must be completed BEFORE
MIDNIGHT, Eastern Time, in order to be
timely filed.

__________________________
__________________________

However, if time of day is of the essence, the
presiding judge may order a document filed
by a certain time.

__________________________
__________________________
__________________________
__________________________

Case Entries
The circuit clerk receiving an electronic filing will
create a case entry using the information provided by
the eFiler to record the document filed. If errors in
the filing or case entry are discovered by the circuit
clerk, he or she may:

__________________________

• Make minor corrections to the case entry, with or
without notifying the parties.

__________________________

• Notify the filer of the error and advise the filer of
what further action, if any, is required to address the
error.

__________________________

__________________________

__________________________

• Disregard the error.

__________________________
__________________________

Case Entries
Filers notified of an error through a
Notification of Court Processing shall make
corrections within two (2) business days of
receiving the Notification of Court Processing
from the clerk in order to preserve the
original timestamp found on the Notice of
Electronic Filing. Failure to make corrections
will result in the rejection of a filing by the
clerk and could result in a failure to comply
with applicable deadlines.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
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Documents Requiring Leave of Court

__________________________

If the filing of an electronically submitted document
requires leave of court, the eFiler should attach the
proposed document as an attachment to the motion
requesting leave to file.

__________________________

When submitting a proposed or tendered document the
documents may be submitted in PDF or PDF/A format as
well as in a format capable of being read by Microsoft
Word.

__________________________

If the court grants the motion, the eFiler must refile the
proposed document to make it part of the record.

__________________________

__________________________
__________________________
__________________________
__________________________

Proposed or Tendered Documents
When submitting a proposed or tendered
document, the documents must be
submitted in PDF or PDF/A format, as well as
in a format capable of being read by
Microsoft Word.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Redaction Requirements

__________________________

All eFilers must comply with the redaction
requirements set out in CR 7.03 and Section 9 of
the eFiling Rules.

__________________________

These requirements apply to all documents,
including attachments and exhibits.

__________________________

The circuit clerk will not review filings for
compliance with this rule. The responsibility to
redact filings rests with the eFiler.

__________________________
__________________________
__________________________
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__________________________

Signatures
An electronically filed document must include a
signature block setting forth the name, mailing
address, phone number, fax number, and email
address of the filing party's attorney.
The filing party’s attorney may sign a document
either by affixing his/her personal signature to the
document then scanning and uploading the
document to the eFiling system, or by inserting
his/her typed name preceded by a "/s/“ in the space
where the signature would otherwise appear.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Signatures
Electronic signatures will be treated as a personal
signature for purposes of the Kentucky Rules of
Procedure.
Electronic signatures may be used by:
• Attorneys
• Judges
• Other court officials (e.g., a court commissioner or
circuit clerk)

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Signatures

__________________________

Personal signatures must be used for the
signature on any document required to be
notarized, acknowledged, verified or made
under oath. The personal signatures must be
handwritten and scanned into the eFiling
system.
Affidavits and exhibits to pleadings with
original handwritten signatures must be
scanned and filed.

__________________________
__________________________
__________________________
__________________________
__________________________
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__________________________

Signatures

__________________________

A document requiring signatures of more than one
party must be filed either by:
Representing the consent of the other parties on the
document by typing the name of each person, other
than the filing party, preceded by an "/s/" and followed
by the words "by permission" (e.g., "/s/ Jane Doe by
permission"); or
Electronically filing a scanned document containing all
necessary or required signatures.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Signatures

__________________________

Any party challenging the authenticity of an
electronically filed document or the attorney's
signature on that document must file an
objection to the document within fourteen
days of service of the document.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Electronic Service

__________________________

Upon the electronic filing of a document, the eFiling
system will generate and send a Notice of Electronic
Filing (NEF) to all eFilers/parties associated with that
case, along with a hyperlink to the electronic
document.

Transmission of the NEF constitutes service of the
filed document under CR 5. No other service on
those parties is required.

__________________________
__________________________
__________________________
__________________________
__________________________

1-195

__________________________

Electronic Service

__________________________

Service by electronic means shall be treated the same as
service by mail under CR 6.05 for the purpose of adding
three days to the prescribed period.

__________________________

Parties must service a paper copy of any eFiled
document on a party or other person entitled to service
who is not a registered eFiler as required by CR 5.
A certificate of service must be included with all
documents filed electronically.

__________________________
__________________________
__________________________
__________________________
__________________________

Service of Process in New Cases
The plaintiff or petitioner need not present
the summons to the circuit clerk along with
the initiating document; the circuit clerk will
generate the summons and issue it.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Service of Process in New Cases
Summonses will be issued by the circuit clerk via:
• Certified Mail
• Sheriff
• Return to Plaintiff
• Secretary of State/Long Arm
•Warning Order Attorney

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
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__________________________

Service of Process in New Cases
For service by a process server or other authorized
person under CR 4.01(1)(b), other than the sheriff,
the summons will be issued by the circuit clerk and
electronically returned to the initiating party for
service.
The return of service must be electronically filed by
the party at whose request the summons was issued
and served if proof of service is returned to that
party.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Fees

__________________________

A filing fee is due and payable at the time of the
transmission of the electronic document unless the
fee is waived by order of the court, the fee is not
due or payable.
Other costs may be assessed through the eFiling
system for service of process for printing and
mailing (.10¢ per page).

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Discovery Materials

__________________________

The eFiling system will not be used for the
electronic exchange of discovery materials and
other communications between the parties that
are not intended to be filed with the court.
Parties may exchange discovery materials
electronically by mutual consent consistent with
CR 5.02, but not via the court's eFiling system.

__________________________
__________________________
__________________________
__________________________
__________________________
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__________________________

Entry of Orders
Immediately upon the entry of an order or judgment in an
action, the circuit clerk will transmit to eFilers in the case, in
electronic form, an electronic Notice of Entry, with a hyperlink
to the electronic document.
Electronic transmission of the notice, along with a hyperlink
to the electronic document, constitutes service of the notice
in accordance with CR 77.04.

The circuit clerk must serve notice in paper form to an
attorney or party who is not a registered eFiler.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Technical Difficulties/System Unavailability
A technical failure will not excuse a failure to comply
with a jurisdictional deadline.
It is the responsibility of the eFiler to make sure all
jurisdictional deadlines are met, and, if necessary, to
file documents conventionally.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Technical Difficulties/System Unavailability
An eFiler who suffers prejudice as a result of a
technical failure or an eFiler who cannot file a timesensitive document electronically due to unforeseen
technical difficulties, other than a document filed
under a jurisdictional deadline, may seek relief from
the Court.

__________________________
__________________________
__________________________
__________________________

Parties may also enter into an agreed order
deeming a document timely filed.

__________________________
__________________________
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__________________________

Technical Difficulties/System Unavailability
An eFiler experiencing technical difficulty filing a
document electronically may contact the AOC's
eFiling Help Line at 502-782-8699.
The eFiling Help Line will be available during the
AOC's regular business hours: 8 a.m. - 5:30 p.m.
EST, Monday through Friday.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Technical Difficulties/System Unavailability
If the eFiling system is unexpectedly unable to
accept filings continuously or intermittently for more
than one hour eFilers will be notified.
If the eFiling system will not be available due to
scheduled maintenance eFilers will be notified and a
notice will be posted on the court's website of the
date, time and anticipated length of the
unavailability.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
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KYeCourts& CourtNet 2.0

First Time Log On
Main Account Holder

Administrative Office of the Courts
1001 Vandalay Drive
Frankfort, KY 40601

Quick Reference Guide
Legend:

Look for Helpful Hints
Click=Select w/ Mouse or TouchPad

Step Objective
1

Browse to
KYeCourts

Bold Text = Action
Italicized Text = Object of Action

Bracketed Text = <Button/Link>
Single Quotes = Description

Action
1. Type Internet address – OR – select link https://kcoj.kycourts.net/kyecourts.

Helpful Hint: Add
to ‘Favorites’

2

Log On

1. Select Account Type ‘Kentucky Bar Association’ from drop down menu.
2. Type your KBA user name and password in the applicable text boxes.
3. Select <Login>.

3

Browse to User 1. Select the User Profile application tile.
Profile
Application

Please contact Technology Services for assistance – (502) 782-8699
1-201

Administrative Office of the Courts  Produced with State Funds  March 2015

Step Objective
4

Action

View and
Accept User
Agreement
Helpful Hint: Look
for the ‘Printable
Version’ link at top
of dialog box to
print a copy of the
agreement

All main account holders must accept the User Agreement prior to using KYeCourts on their
first login.
1. Scroll down to Account Information.
2. Select<View>.

3. Read User Agreement.
4. Select <Accept>.

5

5. Select <Continue>.
Note: If you click decline or fail to accept the agreement, you will be logged out of
CourtNet 2.0 and returned to the login page.
Select a Service 1. Select the plan which best suits your needs.
Plan

2. Select <Save Changes>.
3. Confirm the plan selection.
– OR –
Select <Cancel> to select a different Plan.

Please contact Technology Services for assistance – (502) 782-8699
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Step Objective
6

Edit the
‘KYeCourts
Profile’ Screen

Action
1. Select the ‘User Profile’ section edit icon.

2. Update the ‘KYeCourts User Profile Edit’ screen, if necessary.
3. Select <Save>.

4. Select the ‘Business Info’ section edit icon.

5. Update the ‘KyeCourts User Profile Edit’ screen, if necessary.
6. Select <Save>.

7. Select the ‘Additional eMails’ section edit icon.

8. Enter additional email using the ‘Name’ and ‘eMail Address’ fields.
9. Select <Save>.

10. Repeat Steps 10 and 11 for all emails needed.
11. Select the ‘KBA Verified’ edit icon.
12. Enter the user’s KBA number and password in the necessary field.
13. Select <Verify>.

14. Select the ‘Jurisdiction(s)’ edit icon.
15. Select a jurisdiction from the ‘Select a jurisdiction to add’ dropdown list.
16. Repeat Step 15 until all desired jurisdictions are added.
17. Select <Profile>

18. Select the ‘Apps’ icon.

Please contact Technology Services for assistance – (502) 782-8699
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KYeCourts& CourtNet 2.0

First Time Log On
Sub - Account Holder

Administrative Office of the Courts
1001 Vandalay Drive
Frankfort, KY 40601

Quick Reference Guide
Legend:

Look for Helpful Hints
Click=Select w/ Mouse or TouchPad

Step Objective
1

Browse to
KYeCourts

Bold Text = Action
Italicized Text = Object of Action

Bracketed Text = <Button/Link>
Single Quotes = Description

Action
1. Type Internet address – OR – select link https://kcoj.kycourts.net/kyecourts.

Helpful Hint: Add
to ‘Favorites’

2

Log On

1. Select Account Type ‘Kentucky Bar Association’ from drop down menu.
2. Type your KBA user name and password in the applicable text boxes.
3. Select <Login>.

3

Browse to User 1. Select the User Profile application tile.
Profile
Application

Please contact Technology Services for assistance – (502) 782-8699
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Step Objective
4

Edit the
‘KYeCourts
Profile’ Screen

Action
1. Select the ‘User Profile’ section edit icon.

2. Update the ‘KYeCourts User Profile Edit’ screen, if necessary.
3. Select <Save>.

4. Select the ‘Business Info’ section edit icon.

5. Update the ‘KyeCourts User Profile Edit’ screen, if necessary
6. Select <Save>.

7. Select the ‘Additional eMails’ section edit icon.

8. Enter additional email using the ‘Name’ and ‘eMail Address’ fields.
9. Select <Save>.

10. Repeat Steps 10 and 11 for all emails needed.
11. Select the ‘KBA Verified’ edit icon.
12. Enter the user’s KBA number and password in the necessary field.
13. Select <Verify>.

14. Select the ‘Jurisdiction(s)’ edit icon.
15. Select a jurisdiction from the ‘Select a jurisdiction to add’ dropdown list.
16. Repeat Step 15 until all desired jurisdictions are added.
17. Select <Profile>

18. Select the ‘Apps’ icon.

Please contact Technology Services for assistance – (502) 782-8699
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FERGUSON, RACE, AND THE LAW
Professor Allison I. Connelly

Understand, our police officers put their lives on the line for us every
single day. They’ve got a tough job to do to maintain public safety and
hold accountable those who break the law. As they do their jobs in the
coming days, they need to work with the community, not against the
community
...
Finally, we need to recognize that the situation in Ferguson speaks to
broader challenges that we still face as a nation. The fact is, in too many
parts of this country, a deep distrust exists between law enforcement and
communities of color. Some of this is the result of the legacy of racial
discrimination in this country.1
I.

A PICTURE IS WORTH A THOUSAND WORDS: CELLPHONES AND PRESS
COVERAGE
A.

Professor Sean Griffin, head of criminal justice at the Citadel, notes that
public opinion leans in favor of police "in large part . . . because the
system recognizes that police officers are making split-second decisions
in circumstances that are often very heated."2

B.

Prosecution of police officers is rare in deadly force cases because
"[t]here is always deference to police. If you are assigning blame or
motive, civilians are more willing to give police the benefit of the doubt."3

C.

Thanks in part to the videotaping function found on cell phones, public
attitudes may be changing. Cell phone videos provide a version of events
that can’t be disputed. The videos serve as "a witness" to the black
victim’s version of events. "Where a victim’s race could affect a story’s
perceived veracity, video permits no such prejudice."4

D.

Moreover, the twenty-four hour news cycle, blogs, and social media can
disseminate video footage instantly. This ability to instantly post a video

1

President Barack Obama, Remarks after the announcement of the Grand Jury’s decision not to
indict Officer Darren Wilson in Ferguson, Missouri (Nov. 24, 2014).
2

Ivey DeJesus, "Deadly force: Police who kill rarely face criminal charges; Hummelstown case is
rare,”
Patriot-News
(Mar.
27,
2015),
www.pennlive.com/midstate/index.ssf/2015/03/
hummelstown_police_shooting_li_2.html.
3

Id.

4

Eliott C. McLaughlin, “We’re Not Seeing More Police Shootings, Just More News Coverage,”
CNN (Apr. 21, 2015, 7:26 AM), http://www.cnn.com/2015/04/20/us/police-brutality-video-socialmedia-attitudes/.
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has driven the increased national press coverage where much of America
now knows the names of Rodney King, Eric Garner, Michael Brown,
Tamir Rice, Eric Harris, Walter Scott, and Freddie Gray.
II.

THE LAW
A.

The Law of Deadly/Excessive Force: A Deferential Standard
1.

2.

Tennessee v. Garner, 471 U.S. 1 (1985), in a 6-3 White opinion,
the Court reviewed the constitutionality of a state statute that
permitted police officers to "use all necessary force" to stop a
felony suspect attempting to flee.
a.

Concluding that such statutes are unconstitutional, the
Court held that under the Fourth Amendment, police
officers cannot shoot at an unarmed fleeing suspect to
prevent their escape.

b.

To the contrary, police can only shoot if they have
probable cause to believe the suspect poses a significant
threat of death or serious physical injury to the officer or to
other people.

Graham v. Connor, 490 U.S. 386 (1989), in another 6-3 opinion,
the Court held the Fourth Amendment’s "objective reasonableness" standard is used to evaluate all claims, deadly or not, where
it is alleged that law enforcement used excessive force during an
arrest, stop, or other seizure.
a.

The Court employed a balancing test based on the totality
of the circumstances that weighed officer safety versus an
individual’s rights.

b.

The Court identified three factors for determining the
lawfulness of the officer’s use of force:

c.

i.

"The severity of the crime at issue;"

ii.

"Whether the suspect poses an immediate threat to
the safety of the officers or others;" and

iii.

"Whether [the suspect] is actively resisting arrest or
attempting to evade arrest by flight." Id. at 396.

The Court noted that "[t]he calculus of reasonableness
must embody allowance for the fact that police officers are
often forced to make split-second judgments – in
circumstances that are tense, uncertain, and rapidly
evolving – about the amount of force that is necessary in a
particular situation." Id. at 396-97.
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d.

Finally, the "reasonableness" of an officer’s use of force
must be "judged from the perspective of a reasonable
officer on the scene rather than with 20/20 vision of
hindsight." Id. at 396.

e.

In short, a police officer may only use force that is
reasonable and necessary to effect an arrest. Any greater
use of force is excessive. See Payne v. Pauley, 337 F.3d
767, 778 (7th Cir. 2003) (citing Lester v. City of Chicago,
830 F.2d 706, 713 (7th Cir. 1987)).
Nevertheless, "police officers do not have the right to
shove, push, or otherwise assault innocent citizens without
any provocation whatsoever." Clash v. Beatty, 77 F.3d
1045, 1048 (7th Cir. 1996).

3.

Scott v. Harris, 550 U.S. 372 (2007), held that an officer may
terminate a high speed pursuit even if doing so entails a great risk
to the fleeing suspect.

4.

City and County of San Francisco v. Sheehan, 135 S.Ct. 1765,
(2015), held that police officers who forcibly entered the room of a
woman with a mental disability and shot her were entitled to
qualified immunity from a lawsuit seeking redress for the woman’s
injuries, because there was no clearly established law requiring
them to accommodate her mental illness.
The Court dismissed as improvidently granted the issue of
whether police must accommodate mentally ill suspects when
taking them into custody.

B.

Prosecutorial Discretion, Police Practices, and the Grand Jury
1.

Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978), noted that "so
long as the prosecutor has probable cause to believe that the
accused committed an offense defined by statute, the decision
whether or not to prosecute, and what charge to file or bring
before a grand jury, generally rests entirely in his discretion."

2.

U.S. v. Calandra, 414 U.S. 338, 347-48 (1974), held that the
prosecutor may present evidence obtained in violation of the
Constitution to the grand jury.

3.

U.S. v. Williams, 504 U.S. 36 (1992), held there is no
constitutional requirement that a prosecutor present exculpatory
evidence to the grand jury.

4.

Whren v. U.S., 517 U.S. 806, 813 (1996), held that racial profiling
violates the Equal Protection clause of the Fourteenth
Amendment.
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III.

THE NUMBERS OR
REASONABLE FORCE

THE

LACK

OF

NUMBERS:

EXCESSIVE

OR

Not long after riots broke out in Ferguson late last summer, I
asked my staff to tell me how many people shot by police were
African-American in this country. I wanted to see trends. I wanted
to see information. They couldn’t give it to me, and it wasn’t their
fault. Demographic data regarding officer-involved shootings is not
consistently reported to us through our Uniform Crime Reporting
Program. Because reporting is voluntary, our data is incomplete
and therefore, in the aggregate, unreliable . . . . How can we
address concerns about ‘use of force?’ How can we address
concerns about officer-involved shootings if we do not have a
reliable grasp on the demographics and circumstances of those
incidents?"5
A.

Available Statistics on the Use of Force
1.

The New York Times noted that because there are no reliable
numbers on the use of deadly or excessive force by police
officers, "the current national debate over the role of race in police
killings is being conducted more or less in a vacuum."6

2.

“‘For 20 years, we’ve been trying to get the government to do
something. We don’t have a clear picture of what’s going on in the
use of lethal force. Are young black males being shot at a rate
disproportionate to their involvement in crime? Are white officers
shooting black males in areas where they’re not expected to have
those sorts of interactions? Is this an aberration, a trend, routine,
something going on for a long time? We don’t know.’"7

3.

According to the FBI, in 2013, 49,851 officers were assaulted in
the line of duty, with an injury rate of 29.2 percent. Twenty-seven
officers were murdered.8

5

James B. Comey, FBI Director, "Hard Truths: Law Enforcement and Race," Remarks delivered
at Georgetown University (Feb. 12, 2015) (http://www.fbi.gov/news/speeches/hard-truths-lawenforcement-and-race).
6

Michael Wines, "Are Police Bigoted? Race and Police Shootings: Are Blacks Targeted More?"
New York Times, (Aug. 31, 2014), available at http://www.nytimes.com/2014/08/31/sundayreview/race-and-police-shootings-are-blacks-targeted-more.html.
7

Id.

8

Federal Bureau of Investigation, 2013 Uniform Crime Reports, "Law Enforcement Officers Killed
or Assaulted in the Line of Duty," available at http://www.fbi.gov/about-us/cjis/ucr/
leoka/2013/officers-assaulted/assaults_topic_page_-2013 (last visited July 13, 2015).
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4.

The FBI’s statistics on "justifiable homicides" by law enforcement
shows that there have been about 400 incidents in the nation each
year between 2009 and 2013.

5.

Professors from the University of Missouri studied 230 incidents in
St. Louis, all of which occurred between 2003 and 2012, where St.
Louis police officers fired their guns. Officers wounded or killed
individuals in about 115 of those cases; about 1/6 of the suspects
died. Of the suspects whose race could be identified, more than
90 percent were African-American.9
The study also found that "in a city that is about 48 percent black,
93 percent of the suspects fired upon by St. Louis police were
black, and 96 percent were male."10

6.

ProPublica, a recognized journalism data outlet, claimed that
young black males are twenty-one times more likely to be shot by
police than their white counterparts based on reports filed
between 2010 and 2012.11
a.

"The 1,217 deadly police shootings from 2010 to 2012
captured in the federal data show that blacks, age 15 to
19, were killed at a rate of 31.17 per million, while just 1.47
per million white males in that age range died at the hands
of police."12

b.

Forty-one teens, fourteen years of age or younger, were
killed by police from 1980 to 2012. Twenty-seven were
black, eight were white, four were Hispanic and one was
Asian.13

c.

Black officers account for a bit more than 10 percent of all
fatal shootings, and of those killed, 78 percent were
black.14

9

Dana Goldstein, "Where the Shots are Fired," Justice Lab, The Marshall Project (Mar. 12,
2015), available at https://www.themarshallproject.org/2015/03/12/where-the-shots-are-fired.
10

Id.

11

Ryan Gabrielson, Ryann Grochowski Jones, & Eric Sagara, "Deadly Force in Black and White,"
ProPublica (Oct. 10, 2014), available at http://www.propublica.org/article/deadly-force-in-blackand-white (The examination involved accounts of more than 12,000 police homicides from 1980
through 2012 contained in the FBI’s Supplementary Homicide Report.).
12
13
14

Id.
Id.
Id.
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B.

d.

Police killed teens in 151 instances for fleeing or resisting
arrest. 67 percent of those killed were black. Of the fifteen
teens shot and killed between 2010 and 2012, fourteen
were black.15

e.

Police did not always list the circumstances surrounding
the use of deadly force. Many times the reason was listed
as "undetermined." 77 percent of those killed for
undetermined reasons were black.16

7.

Phillip Stinson, a professor in Criminal Justice, found that between
2005 and 2011, forty-one U.S. police officers were charged with
either murder or manslaughter in connection with on-duty
shootings.17

8.

The U.S. Department of Justice found in 2006 that fewer than 8
percent of excessive force complaints were upheld against police
by their departments.18

Other Numbers on Racial Bias in the Criminal Justice System
1.

Distrust of law enforcement.
Americans of all races "give relatively low marks to police
departments around the county for holding officers accountable for
misconduct, using the appropriate amount of force, and treating
racial and ethnic groups equally."19

2.

Disparate racial makeup of the country’s police forces.
a.

15
16

Three-fourths of U.S. cities in which the Census Bureau
has collected data have higher percentages of white police

Id.
Id.

17

Phillip Stinson, Steven Brewer, & Joelle Bridges, "Violence-related Police Crime Arrests in the
United States, 2005-2011," presented at the Annual Conference of Academy of Criminal Justice
Sciences (Mar. 5, 2015), available at http://works.bepress.com/philip_stinson/39.
18

Matthew J. Hickman, "Citizen Complaints about Police Use of Force" Bureau of Justice
Statistics, Law Enforcement Management and Administrative Statistics (June 2006), available at
http://www.bjs.gov/content/pub/pdf/ccpuf.pdf.
19

Carroll Doherty, "Few Say Police Forces Nationally Do well in Treating Races Equally: Most
Have at Least ‘Fair Amount’ of Confidence in Local Police," PewResearchCenter (Aug. 25, 2014),
available at http://www.people-press.org/files/2014/08/8-25-14-Police-and-Race-Release.pdf.
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officers than white residents, and in 40 percent of all cities
blacks are under-represented among police officers.20

3.

b.

Twenty-nine cities had five times the percentage of white
officers as white residents.21

c.

The Ferguson police force had only three of fifty-three
police officers who were black, yet Ferguson is about twothirds black.22

Black Americans are disproportionately represented in prison and
on death row.
a.

In 2013, almost 3 percent of black males in the U.S. were
in state or federal prison, a rate six times higher than for
white U.S. males.23

b.

In 2013, black males had higher incarceration rates across
all age groups than any other race.24

c.

In 2013, black women were twice as likely to be
imprisoned as white women.25

d.

In general, racial minorities are more likely than white
Americans to be arrested. Once arrested, minorities are
more likely to be convicted. And once convicted, minorities
are more likely to face stiff sentences.26

20

Emily Badger, Dan Keating, & Kennedy Elliott, "Where Minority Communities Still Have
Overwhelmingly White Police," Washington Post (Aug. 14, 2014), available at
http://www.washingtonpost.com/blogs/wonkblog/wp/2014/08/14/where-minority-communities-stillhave-overwhelmingly-white-police/.
21

Id.

22

Lydia DePillis, "Do Diverse Police Forces Treat Their Communities More Fairly than Almost-AllWhite Ones like Ferguson," Washington Post (Aug. 22, 2014), available at
http://www.washingtonpost.com/news/storyline/wp/2014/08/22/do-diverse-police-forces-treattheir-communities-more-fairly-than-all-white-ones-like-fergusons/.
23

E. Ann Carson, "Prisoners in 2013," U.S. Department of Justice Statistics (Sept. 30, 2014),
available at http://www.bjs.gov/content/pub/pdf/p13.pdf.
24
25

Id.
Id.

26

See Nazgol Ghandnoosh, "Race and Punishment: Racial Perceptions of Crime and Support for
Punitive
Policies,"
The
Sentencing
Project
(Sept.
2014),
available
at
http://www.sentencingproject.org/doc/publications/rd_Race_and_Punishment.pdf.
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e.

4.

As of May 13, 2015, 41.64 percent of death row inmates
were Black, 12.79 percent were Latino, 42.96 percent were
white, and 2.62 percent were listed as other.27
i.

"In 82 percent of the studies [reviewed], race of the
victim was found to influence the likelihood of being
charged with capital murder or receiving the death
penalty, i.e., those who murdered whites were
found more likely to be sentenced to death than
those who murdered blacks."28

ii.

Since 1976, 75.8 percent of the individuals on
death row killed victims who were white; 15.2
percent of the victims were black, 6.8 percent were
Latino, and 2.2 percent were other.29

iii.

Since 1976, there have been thirty-one executions
of white defendants who killed black victims and
294 black defendants executed for killing white
victims.30

More African-Americans go to prison for the same crimes than
whites.
a.

Blacks are more than three times as likely to go to prison
for drug possession than whites even though illegal drug
use is about twice as prevalent among white Americans
overall.31

b.

About twice as many whites have used cocaine compared
to blacks, and higher percentages of whites have illegally
used pain relievers like methamphetamines.32

c.

In 2010, blacks were about 2.5 times more likely to be
detained for marijuana possession than whites, even

27

“National Statistics on the Death Penalty and Race,” Death Penalty Information Center,
available
at
http://www.deathpenaltyinfo.org/race-death-row-inmates-executed-1976#
deathrowpop (last visited May 13, 2015).
28

United States General Accounting Office, Death Penalty Sentencing: Research Indicates
Pattern of Racial Disparities, Feb. 1990, available at http://www.gao.gov/assets/220/212180.pdf.
29
30

Death Penalty Information Center, supra note 27.
Id.

31

Jamie Fellner, "Race, Drugs, and Law Enforcement in the United States," 20 Stan. L. & Pol’y
Rev. 257, 271-72 (2009).
32

See id. at 273.
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though blacks and whites use and sell marijuana at about
the same rates.33
5.

IV.

There is racial disparity in sentencing between African-Americans
and White Americans.
a.

Prison sentences for black men are nearly 15.2 percent
longer than for white men for committing similar crimes.34

b.

"Young black and Latino males . . . are subject to
particularly harsh sentencing compared to other offender
populations."35

c.

The Sentencing Project also found that black on white
crimes are more harshly treated than white on white crimes
for the same offense.36

d.

"Black and Latino defendants tend to be sentenced more
severely than comparably situated white defendants for
less serious crimes, especially drug and property
crimes."37

THE ROLE OF RACIAL PROFILING IN THE CRIMINAL JUSTICE SYSTEM
Police officers on patrol in our nation’s cities often work in
environments where a hugely disproportionate percentage of
street crime is committed by young men of color. Something
happens to people of good will working in that environment. After
years of police work, officers often can’t help but be influenced by
the cynicism they feel. A mental shortcut becomes almost
irresistible and maybe even rational by some lights . . . . And that
drives different behavior. The officer turns toward the side of the
street [with two young black men] and not [the side of the street
with two young white men.] We need to come to grips with the fact

33

Dylan Matthews, "The Black/White Marijuana Arrest Gap in Nine Charts," Washington Post
(June 4, 2013), available at http://www.washingtonpost.com/blogs/wonkblog/wp/2013/06/04/theblackwhite-marijuana-arrest-gap-in-nine-charts/.
34

U.S. Sentencing Comm’n, Demographic Differences in Sentencing: An Update of the Booker
Report, Part E, at 2 (2012).
35

Tushar Kansal, "Racial Disparity in Sentencing: A Review of the Literature," The Sentencing
Project,
2
(Jan.
2005),
available
at
www.sentencingproject.org/doc/
publications/rd_sentencing_review.pdf.
36
37

Id.
Id.
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that this behavior complicates the relationship between police and
the communities they serve.38

38

A.

Police racially profile people of color, and people of color are more likely
to be stopped by the police.39

B.

"’Racial profiling’" at its core concerns the invidious use of race or
ethnicity as a criterion in conducting stops, searches, and other law
enforcement investigative procedures. It is premised on the erroneous
assumption that any particular individual of one race or ethnicity is more
likely to engage in misconduct than any particular individual of another
race or ethnicity."40

C.

"Racial profiling in law enforcement is not merely wrong, but also
ineffective. Race-based assumptions in law enforcement perpetuate
negative racial stereotypes that are harmful to our rich and diverse
democracy, and materially impair our efforts to maintain a fair and just
society."41

D.

The 2005 report from the U.S. Department of Labor’s Bureau of Justice
Statistics reports that "[p]olice actions taken during a traffic stop were not
uniform across racial and ethnic categories . . . . Black drivers (4.5
percent) were twice as likely as White drivers (2.1 percent) to be arrested
during a traffic stop, while Hispanic drivers (65 percent) were more likely
than White (56.2 percent) or Black (55.8 percent) drivers to receive a
ticket.”42

E.

"[W]hites (9.7 percent) were more likely than Hispanics (5.9 percent) to
receive a written warning, while whites (18.6 percent) were more likely
than blacks (13.7 percent) to be verbally warned by police."43 When it
came to searching minority motorists after a traffic stop, "black (9.5
percent) and Hispanic (8.8 percent) motorists stopped by police were
searched at higher rates than whites (3.6 percent). The likelihood of

Comey, supra note 5.

39

See, e.g., Robert Chanin and Jonathan Rentels, Restoring a National Consensus: The Need to
End
Racial
Profiling
9,
(Mar.
2011),
available
at
http://www.civilrights.org/publications/reports/racial-profiling2011/racial_profiling2011.pdf.
40

U.S. Department of Justice, Guidance Regarding the Use of Race By Federal Law
Enforcement Agencies 1, (June 2003), available at http://www.justice.gov/crt/about/spl/
documents/guidance_on_race.pdf.
41

Id.

42

Matthew R. Durose & Erica L. Smith, "Contacts between Police and the Public, 2005,” U.S.
Department of Justice, Office of Justice Programs, at 6 (Apr. 2007), available at
http://www.bjs.gov/content/pub/pdf/cpp05.pdf.
43

Id.
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experiencing a search did not change for whites, blacks, or Hispanics
from 2002 to 2005."44

V.

F.

In 2011, under New York City’s "stop and frisk" policy, the police stopped
684,330 individuals; 87 percent were black or Hispanic and 9 percent
were white. "Blacks comprised 62 percent of stops and 52 percent of
arrests, although only 25.5 percent of the city’s population is black."45

G.

In Ferguson, where African-Americans make up two-thirds of the
population, blacks constituted 85 percent of all traffic stops, 90 percent of
all citations, 93 percent of all arrests and 88 percent of all cases where
police used force.46

THE ROLE OF IMPLICIT BIAS IN THE CRIMINAL JUSTICE SYSTEM.47
"Many people in our white-majority culture have unconscious
racial biases and react differently to a white face than a black
face."48
A.

44

What is Implicit Bias?
1.

Stereotypical associations so subtle that people who hold them
might not even be aware of them.49

2.

Research suggests that most people, even those who are not
explicitly biased, harbor implicit bias towards black people and
treat black people discriminatorily.50

3.

Implicit bias is often measured using the Implicit Association Test
(IAT), available at https://implicit.harvard.edu/implicit/. Take the
test!

Id. at 7.

45

st

Tanya E. Coke, Criminal Justice in the 21 Century: Eliminating Racial and Ethnic Disparities in
the
Criminal
Justice
System
19
(2013),
available
at
http://www.nacdl.org/racialjustice/resources/#report2013.
46

United States Department of Justice, Civil Rights Division, Investigation of the Ferguson Police
Department 4 (Mar. 4, 2015), available at http://www.justice.gov/sites/default/files/opa/pressreleases/attachments/2015/03/04/ferguson_police_department_report.pdf.
47

Much of this information is based on an outline titled "Implicit Bias in the Judicial Process," by
Professor Laura McNeal, Brandeis School of Law, University of Louisville, (2014).
48

Comey, supra note 5.

49

Jeffrey J. Rachlinski, Sheri Lynn Johnson, Andrew J. Wistrich, & Chris Guthrie, “Does
Unconscious Racial Bias Affect Trial Judges?” 84 Notre Dame L. Rev. 1195, 1196 (2009).
50

See Jerry Kang & Mahzarin R. Banaji, "Fair Measures: A Behavioral Realist Revision of
'Affirmative Action,'" 94 Cal. L. Rev. 1063, 1066 (2006).
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B.

The Paradox of Racial Prejudice
1.

"On the one hand, overt expressions of prejudice have grown
markedly less common than they were in the Archie Bunker era . .
. . We elected, and reelected, a black president. In many parts of
the country, hardly anyone bats an eye at interracial relationships .
. . . And yet, the killings of Michael . . . and so many others remind
us that we are far from a prejudice-free society."51

2.

"An impressive body of psychological research suggests that the
men who killed Brown and Martin need not have been conscious,
overt racists to do what they did (though they may have been)."52

3.

There "doesn’t need to be intent, doesn’t need to be desire; there
could even be desire in the opposite direction . . . . But biased
results can still occur."53

4.

Racial stereotypes cause people to see a weapon where there is
none, and making split-second decisions just magnifies that bias.
Indeed, there is a cultural perception that African-Americans are
more threatening, and so a shoot response comes more
naturally.54

5.

However, "[r]esearch suggests that once we understand the
psychological pathways that lead to prejudice, we just might be
able to train our brains to go in the opposite direction . . . ; [that]
there are cognitive ways to make people less prejudiced . . . . A
good start may simply be making people aware of just how
unconsciously biased they can be; that’s particularly critical in law
enforcement, where implicit biases can lead to tragic outcomes."55

6.

Risk factors that increase the potential influence of implicit bias
include ambiguity, low-effort cognitive processes, lack of
accountability and feedback, and pressured or distracted decisionmaking conditions.56

51

Chris Mooney, "The Science of Why Cops Shoot Young Black Men," Mother Jones (Dec. 1,
2014), available at http://www.motherjones.com/politics/2014/11/science-of-racism-prejudice.
52
53
54
55
56

Id.
Id.
Id.
Id.
Casey et al., supra note G-1-G-36, from Professor McNeil’s outline.
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7.

VI.

Measures for reducing the effects of implicit bias include:57
a.

Raising awareness of implicit bias;

b.

Routinely checking procedures and thought-processes for
bias;

c.

Identifying areas of ambiguity and introducing more
objective measures before the decision-making process
begins;

d.

Acknowledging group and individual differences; and

e.

Eliminating stressors and distractions.

A SAMPLING OF POSSIBLE STRATEGIES FOR IMPROVING THE CRIMINAL
JUSTICE SYSTEM
A.

Mandatory Reporting and Data Collection; Accurate Information is
Essential
As FBI Director James Comey said, "How can we address concerns
about ‘use of force,’ how can we address concerns about officer-involved
shootings if we do not have a reliable grasp on the demographics and
circumstances of those incidents?"58

B.

57

Improved Training & Explicit Policies
1.

Train police officers to "avoid conflict, sometimes called tactical
retreat, tactical withdrawal or tactical restraint." Some officers
need training on how to defuse violent or potentially violent
encounters.59

2.

Review polices on the use of "reserve" police officers. It was a
"reserve" officer that shot Eric Harris with his gun instead of his
taser.

3.

Assign police officers to patrol the streets where they live to build
rapport and trust with the community.

4.

Stringent policies that prohibit bias-based policing.

Id.

58

Comey, supra note 5.

59

Goldstein, supra note 9.
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C.

Required Use of Body Cameras with a Strict Policy that Requires an
Explanation of why an Officer turns off the Camera during a Citizen
Encounter
Although the effectiveness of body cameras is still an open question,
when the Rialto, California Police Department required all its officers to
wear a camera in 2012, use of force by officers fell by 60 percent and
citizen complaints dropped by 88 percent.60

D.

Improved Criminal Justice Funding
As the Justice Department’s Investigation of the Ferguson Police
Department found, "Ferguson’s law enforcement practices are shaped by
the City’s focus on revenue rather than by public safety needs. This
emphasis on revenue has compromised the institutional character of
Ferguson’s police department, contributing to a pattern of unconstitutional
policing, and has also shaped its municipal court, leading to procedures
that raise due process concerns and inflict unnecessary harm on
members of the Ferguson community. Further, Ferguson’s police and
municipal court practices both reflect and exacerbate existing racial bias,
including racial stereotypes. Ferguson’s own data establish clear racial
disparities that adversely impact African Americans."61

E.

Improved Diverse Policing

F.

Amend Sentencing Laws for Low Level Offenders and Establish Mental
Health Courts

60

Ian Lovett, "In California, A Champion for Police Cameras," New York Times (Aug. 21, 2013),
available
at
http://www.nytimes.com/2013/08/22/us/in-california-a-champion-for-policecameras.html.
61

U.S. Department of Justice, supra note 46, at 2.
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PUBLISHED OPINIONS
KENTUCKY COURT OF APPEALS
June 1, 2014 to May 31, 2015

I.

ADMINISTRATIVE LAW
A.

Com., Cabinet for Health and Family Services v. RiverValley Behavioral
Health, No. 2013-CA-001226-MR, 2014 WL 4258277 (Ky. App. Aug. 29,
2014), petition for DR pending
Opinion by Judge Maze; Chief Judge Acree and Judge Thompson
concurred. RiverValley is a mental health provider offering inpatient
services for juveniles in Daviess County. In 2001, the Cabinet's
Department for Medicaid Services (DMS) modified its regulations to
calculate the Medicaid reimbursement rate for the 2000 rate year. Due to
changes in RiverValley's operations, the reimbursement rate was set at a
substantially lower amount than it had previously received. Other
regulatory changes locked in the lower reimbursement rate at the 2000
level until 2007. In 2004, RiverValley filed an administrative challenge to
the rate; however, despite some informal discussions, the Cabinet failed
to make a determination on RiverValley's challenge. In 2009, RiverValley
filed an appeal in the Franklin Circuit Court. The circuit court found that
exhaustion of administrative remedies would have been futile because
the Cabinet refused to process RiverValley's administrative appeal.
Therefore, the court remanded the matter for mediation and a hearing
before an appointed hearing officer. The hearing officer issued a
recommended order concluding that DMS's rate methodology was in
violation of KRS 205.560, which requires that Medicaid reimbursement
rates "shall be on bases which relate the amount of the payment to the
cost of providing the services or supplies." Based upon this conclusion
and other findings, the hearing officer determined that RiverValley was
entitled to an additional $9,636,000 in Medicaid reimbursements.
However, the Cabinet Secretary rejected the recommended order,
concluding that DMS properly set that reimbursement rate for RiverValley,
and that the amount was "not inadequate." The Secretary found that
RiverValley was only entitled to an additional $3,966,165, based upon a
showing of changed circumstances. The circuit court reversed the
Secretary's final order and reinstated the recommended order. The court
of appeals affirmed this decision. The court agreed that the Secretary had
broad discretion to accept, reject, or modify the hearing officer's
recommended order. However, where the Secretary chose to reject or
modify the hearing officer's conclusions, KRS 13B.120(3) requires that
the final order "shall include separate statements of findings of fact and
conclusions of law." Although the Secretary was not required to refute
every finding of fact and conclusion of law made in the recommended
order, the final order must articulate a rationale for departing from the
recommendation that is sufficient to explain the reasons for the deviation
and to allow meaningful appellate review. The final order in this case
failed to set forth any reasons for deviating from the recommended order;
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therefore, in the absence of such the circuit court properly adopted the
hearing officer's recommended order. The court further noted that KRS
205.560 and other applicable federal statutes and regulations required
DMS to set reimbursement rates that relate to the provider's actual costs.
The regulations adopted by DMS arbitrarily froze RiverValley's rates at
the 2000 level without regard to its actual costs. Consequently, DMS
exceeded its statutory authority by promulgating the regulations, and the
Secretary's finding to the contrary was clearly erroneous. Finally, the
court held that the Secretary arbitrarily calculated the additional amount to
which RiverValley was entitled.
B.

Downey v. Kentucky Unemployment Insurance Commission, No. 2013CA-002110-MR, 2015 WL 1395905 (Ky. App. Mar. 27, 2015), petition for
DR pending
Opinion by Judge VanMeter; Judges Jones and Maze concurred. The
Court of Appeals held that the Kentucky Unemployment Insurance
Commission properly denied appellant's request for unemployment
benefits. Appellant was a registered nurse who worked full-time at
Kindred Nursing Center. Kindred terminated appellant when she refused
a work assignment to cover two halls instead of her usual one hall. On
appellant's application form for unemployment benefits she misrepresented the reason for her termination, stating she was "laid off due
to lack of work." These statements provided appellant with benefits
immediately. Kindred subsequently refuted her statements in its
explanation of separation, and upon receiving Kindred's statements, the
Commission disqualified appellant from receiving benefits. Though the
Commission found that appellant had been improperly discharged for
failure to obey instruction since Kindred's instruction was unreasonable,
the Commission found that appellant's act of providing a knowingly false
statement on her application for benefits disqualified her from receiving
benefits. See KRS 341.370(2) ("A worker shall be disqualified from
receiving benefits for any week with respect to which he knowingly made
a false statement to establish his right to or the amount of his benefits[.]").
The Court of Appeals agreed that KRS 341.370(2) mandated that
appellant be disqualified from receiving unemployment benefits due to her
false statement.

C.

Estill County Fiscal Court v. Commonwealth Secretary of Labor, No.
2013-CA-001501-MR, 2015 WL 832274 (Ky. App. Feb. 27, 2015), petition
for DR pending
Opinion by Chief Judge Acree; Judges Jones and Nickell concurred. The
Court of Appeals reversed the Franklin Circuit Court's order affirming the
Kentucky Occupational Safety and Health Review Commission's (the
Tribunal) citation of the Estill County Fiscal Court for discriminating
against a county employee for lodging a complaint about workplace
safety (second-hand smoke). The Court of Appeals first determined that
the Kentucky Occupational Safety and Health Act (KOSHA) was
patterned closely upon the federal Occupational Safety and Health Act
(OSHA). Both OSHA and KOSHA adopt an unusual administrative
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structure – described as a split-enforcement regime – that compartmentalizes quasi-legislative, quasi-executive, and quasi-judicial powers
among different state actors. Under Kentucky's legislative scheme, all
rule-making authority is confined to a single agency: the Kentucky
Occupational Safety and Health Standards Board (Board). The Board
never adopted the OSHA version of a regulation, nor did it create its own,
which would denominate an employee-to-employer complaint (as
opposed to a complaint to KOSHA, for example) as a protected activity
under KRS 338.121(3)(a). When the Tribunal cited federal case law
relying on a regulation that the Board never endorsed, the Tribunal
effectively expanded the kinds of complaints protected by KRS
338.121(3)(a). The Court of Appeals held that a citation based on a
prohibition never adopted in Kentucky was arbitrary, and subsequently
reversed the decision.
D.

Kentucky Retirement Systems v. Carson, No. 2013-CA-000309-MR, 2015
WL 293387 (Ky. App. Jan. 23, 2015), petition for DR pending
Opinion by Judge VanMeter; Judges Kramer and Taylor concurred. Upon
review of a circuit court's order remanding a Kentucky Employees
Retirement Systems (KERS) member's claim for disability retirement
benefits to the administrative agency for additional findings, the Court of
Appeals affirmed. The court held that under KRS 61.600, a KERS
member may file a second application for benefits, following an initial
denial, if accompanied by new medical evidence. Upon reapplication, the
administrative agency must reconsider all the medical evidence, including
that presented with the first application. In this case, administrative res
judicata did not bar the reconsideration of findings made upon the first
application in light of the infirmities claimed in the successive application.
The infirmities should have been viewed pursuant to a holistic,
comprehensive approach as opposed to treating each infirmity as a
separate and discrete illness.

E.

Kentucky Retirement Systems v. Wimberly, No. 2013-CA-001246-MR,
2015 WL 832272 (Ky. App. Feb. 27, 2015), petition for DR pending
Opinion by Judge J. Lambert; Chief Judge Acree concurred; Judge
VanMeter dissented via separate opinion. The Court of Appeals affirmed
the Franklin Circuit Court's order reversing the decision of the Board of
Trustees of the Kentucky Retirement Systems to deny appellee disability
retirement benefits. The court held that in this particular case,
administrative res judicata did not apply because appellee had proven by
new objective medical evidence that he was disabled. KRS 61.600(2)
requires new evidence to be submitted upon a second application, and if
no new evidence is submitted, res judicata applies. However, when new
evidence is submitted, as in the instant case, res judicata does not bar a
reviewing court from considering the evidence presented in an initial
application and a subsequent reapplication to determine whether
substantial evidence supports the disability determination. In this case,
even though appellee did not appeal the denial of his first application, he
was permitted by law to file a second application based on new objective
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medical evidence, he submitted new evidence with the second
application, and the second application was filed before the denial of the
first application was final. The court further held that the issue of
appellee's alleged alcoholism was properly before the circuit court. In a
dissenting opinion, Judge VanMeter opined that the circuit court erred in
its conclusion of law that alcohol abuse can never constitute a preexisting
condition under KRS 61.600(3)(d).
F.

Kentucky State Police v. Conder, 447 S.W.3d 189 (Ky. App. 2014)
Opinion by Judge VanMeter; Judges J. Lambert and Moore concurred. In
an action where a former facility security officer sought review of an order
by the Kentucky State Police (KSP) Trial Board terminating his
employment, the Court of Appeals held that the Trial Board did not act
arbitrarily by conducting the termination hearing in accordance with the
officer's reclassified employment status as a state police employee, rather
than in accordance with his original employment status as a state merit
employee. Even though the officer did not receive notice of his
reclassification prior to the incident giving rise to his termination, the
statute reclassifying the officer's position was in place at the time the
incident occurred, and the officer received notice of reclassification prior
to being notified of the charges leading to his termination. Therefore, the
Trial Board did not act arbitrarily by pursuing administrative action against
appellant pursuant to the statute governing his reclassified employment
status since that statute effectively applied to his employment at the time
of the incident and at the time of his termination.

II.

APPEALS
A.

Koenig v. Public Protection Cabinet, Kentucky, No. 2013-CA-001404-MR,
2015 WL 1746241 (Ky. App. Apr. 17, 2015), petition for DR pending
Opinion and Order dismissing by Judge Dixon; Judges Jones and
VanMeter concurred. The Court of Appeals dismissed the subject appeal
after concluding that the administrator of the estate of a deceased former
employee of the state horse racing commission failed to revive, within one
year of the employee's death, the employee's action challenging the
constitutionality of a regulation allowing a private racetrack to
permanently ban her from its premises. Even though the court had earlier
entered an order substituting the administrator as a party to the appeal,
the administrator did not file any trial court pleadings under the statute
governing revival (KRS 395.278), or the rule of civil procedure governing
substitution of deceased parties (CR 25.01). The notice of substitution
filed in the Court of Appeals also did not reference the statute or rule. The
Court further held that even if appellant somehow satisfied the revival
requirement, dismissal would nevertheless be warranted as there
remained no justiciable controversy following the employee's death.
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B.

Krugman v. CMI, Inc., 437 S.W.3d 167 (Ky. App. 2014)
Opinion and Order dismissing by Judge Dixon; Judge Nickell concurred;
Judge Taylor concurred and filed a separate opinion. Appellee
successfully moved to strike appellants' initial brief, and a panel of the
Court of Appeals ordered appellants to file a brief that specifically
complied with CR 76.12(4)(c)(v). Despite this directive, appellants' second
brief still failed to fully comply with the rule. Appellee subsequently filed a
motion to strike appellants' second brief and to dismiss the appeal. The
Court of Appeals concluded that appellants' second brief was clearly
deficient, which showed appellants' disregard for the procedural rules and
an explicit order from the Court. Consequently, the Court granted
appellee's motion to dismiss the appeal. Judge Taylor concurred with the
result but indicated that he would affirm on the merits.

C.

Liquor World of Corbin, LLC v. Com., 458 S.W.3d 814 (Ky. App. 2015)
Opinion by Judge Jones; Chief Judge Acree and Judge Maze concurred.
Appellant filed a complaint against the Department of Alcoholic Beverage
Control and its administrator for injunctive and declaratory relief, seeking:
(1) a declaration that the department could not lawfully issue liquor
licenses to three licensees and must therefore terminate any licenses
already issued to them; and (2) an injunction prohibiting the department
from issuing the licenses and otherwise continuing to allegedly violate
applicable statutes. The circuit court dismissed the complaint. The Court
of Appeals then dismissed the subsequent appeal after finding that
appellant failed to name indispensable parties – the three licensees – in
its notice of appeal.

III.

ARBITRATION
A.

Pikeville Medical Center, Inc. v. Bevins, No. 2013-CA-000917-MR, 2014
WL 5420002 (Ky. App. Oct. 24, 2014), petition for DR pending
Opinion by Judge Caperton; Judges Combs and Dixon concurred. In a
medical malpractice action where appellant sought to compel arbitration,
the Court of Appeals affirmed the trial court's determination that Grover
Bevins, the deceased husband of appellee Doris Bevins, did not have the
capacity to enter into a complex arbitration agreement such as the one
presented to him upon admission to the hospital, based upon his
condition at the time of admission. The Court held that while Grover may
have been oriented and focused enough to respond to the doctor's
questions and to participate in the course of his medical treatment, he
was not necessarily alert and oriented for the purposes of reviewing and
signing a complex contract of the kind presented to him at the time it was
presented. The records indicated that Grover was admitted on transfer for
treatment of late stage kidney disease and that he was a very elderly, sick
man at the time of admission.
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B.

Stanton Health Facilities, LP v. Fletcher, 454 S.W.3d 312 (Ky. App. 2015)
Opinion and order granting petition for a writ of mandamus by Judge
Kramer; Judges Lambert and Taylor concurred. A patient's daughter
brought a medical negligence action against a healthcare provider arising
out of treatment provided to the patient. When the provider moved to
compel arbitration, the circuit court deferred ruling on the motion and
ordered the parties to proceed with pretrial discovery on the merits of the
claim. The provider then petitioned the Court of Appeals for a writ of
mandamus to require the circuit court to rule on the motion to compel
arbitration. In granting the petition, the Court noted that the plain
language of KRS 417.060 directs that a trial court "shall proceed
summarily" to the determination of a motion to compel arbitration. KRS
417.060(4) further requires a trial court to stay "[a]ny action or
proceeding" pending the determination of a motion to compel arbitration.
Therefore, the circuit court acted erroneously and threatened irreparable
injury in requiring the parties to proceed with pretrial discovery as to the
merits while a motion to compel arbitration was pending.

C.

Stephen D. Prater Builder, Inc. v. Larmar Lodging Corp., 441 S.W.3d 133
(Ky. App. 2014)
Opinion and order dismissing by Judge Combs; Judges Stumbo and
Thompson concurred. After the parties engaged in arbitration, the circuit
court vacated the arbitration award and remanded for a new hearing. An
appeal was filed, as well as a motion to dismiss the appeal. The Court of
Appeals held that dismissal of the appeal was warranted, and found that
while KRS 417.220(1), which sets forth the circumstances under which an
arbitration award can be appealed, allowed for an appeal of an order
vacating an arbitration award without directing a rehearing, the statute
implied that an order vacating an award and directing rehearing is nonfinal and non-appealable. Therefore, dismissal was required.

IV.

ATTORNEY AND CLIENT
Chambers v. Hughes and Coleman, PLLC, No. 2013-CA-002074-MR, 2015 WL
602820 (Ky. App. Feb. 13, 2015), rehearing denied
Opinion by Judge Kramer; Judges D. Lambert and Stumbo concurred. After
settlement of a client's tort suit arising out of a motor vehicle accident for
$200,000, the law firm that previously represented the client on a contingency
basis, but that had been terminated prior to the settlement, asserted an attorney's
lien seeking the quantum meruit value of its services. The client's successor
counsel opposed the lien, arguing that the law firm was terminated for cause
related to its handling of reparation benefits obtained from the client's automobile
insurer. The trial court determined that the law firm had not been terminated for
cause and awarded the law firm $49,995 of the $66,666.66 contingent fee
claimed by successor counsel. On appeal, the Court of Appeals reversed,
holding that the law firm was fired for cause and, thus, forfeited its right to
recover any quantum meruit fee.
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V.

BUSINESS ORGANIZATIONS
A.

Fifth Third Bank v. Rogers, No. 2013-CA-001723-MR, 2015 WL 2269042
(Ky. App. May 15, 2015), petition for DR pending
Opinion by Judge Nickell; Judge D. Lambert concurred; Chief Judge
Acree dissented and filed a separate opinion. Five brothers launched
several family business ventures in which each brother was an equal
shareholder and director. Each brother executed a stock purchase
agreement for each business stating that upon death of a brother, his
shares were to be offered first to the corporation, then to the other
shareholders, and if no purchase occurred, the corporations were to be
dissolved and liquidated. One brother died in April 2005, and the other
brothers accepted an offer to purchase his shares, but the purchase was
never completed and the corporations were never dissolved. In
December 2005, the estate of the deceased brother filed a dissolution
action. In August 2006, the surviving brothers approached Fifth Third
Bank about a $2.5 million loan for which two of the family businesses
pledged collateral. In anticipation, Fifth Third requested information
including corporate by-laws, contemporaneous borrowing resolutions, and
stock purchase agreements. The corporate by-laws required between five
and nine directors at all times, but Fifth Third accepted the borrowing
resolutions signed by only the four surviving brothers and completed the
loan without realizing the estate had an interest and was asserting that
interest. Fifth Third apparently never read the corporate by-laws since
they had been executed in 1971 and it was assumed they had been
superseded or were of no value. The circuit court determined that the
estate had both contractual and non-contractual equitable liens as a
result of the stock purchase agreements; the equitable liens gave the
estate priority over Fifth Third's recorded mortgage and security interest
since Fifth Third had extended the loan with actual notice of the equitable
liens; and, had Fifth Third performed the due diligence required by its own
in-house lending manual, it would never have made the loan. On appeal,
Fifth Third argued the stock purchase agreements did not create
equitable liens. It additionally argued that if they did create equitable liens,
it had no actual notice of them, or at a minimum there was a question
about the amount of knowledge it had. Fifth Third further argued that its
own lending policy did not constitute a separate ground for an award of
summary judgment to the estate. Fifth Third stressed that the estate had
failed to file a lis pendens notice, although it cited no case law making
filing of such notice mandatory. In a matter of first impression, the Court
of Appeals affirmed the circuit court's award of summary judgment to the
estate, holding that stock purchase agreements create equitable liens
whether the agreement uses the term "equitable lien" or not. Here, the
agreements were upheld both as valid contracts and on equitable
principles of justice and fair play. Fifth Third had sufficient documentation
in its file to put it on actual notice of the estate's interest and to cause a
reasonably prudent person to question whether another party had an
interest in corporate assets that would be superior to Fifth Third's
recorded mortgage.
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B.

Tayloe v. Sellco Two Corp., No. 2012-CA-001445-MR, 2014 WL 3674252
(Ky. App. July 25, 2014), petition for DR pending
Opinion by Judge Lambert; Judge Combs concurred; Judge Thompson
concurred in result only. A judgment creditor (Sellco) brought an action
seeking to hold a judgment debtor LLC's managing member (Tayloe)
personally liable for a $745,733.47 agreed judgment. The circuit court
granted Sellco's motion for summary judgment against Tayloe, pierced
the corporate veil, and held Tayloe personally liable. On appeal, the Court
of Appeals affirmed, and agreed with the circuit court that piercing the
corporate veil was appropriate because Tayloe had utilized LLC money
for personal use and for other business debts. The Court further held that
piercing the veil of an LLC was similar to piercing the veil of a corporation
and was proper under Kentucky law. Kentucky law does not distinguish
between corporations and LLCs when discussing liability or piercing the
corporate veil.

VI.

CHILD SUPPORT
A.

Cagata v. Cagata, No. 2014-CA-000654-MR, 2015 WL 1869482 (Ky. App.
Apr. 24, 2015), petition for DR pending
Opinion by Judge J. Lambert; Judges Combs and Stumbo concurred.
The Court of Appeals affirmed the ruling of the Jefferson Family Court
ordering a father to pay his children's parochial high school tuition and
association costs pursuant to the terms of an agreed order adopted by
the family court in a marriage dissolution action. The Court held that the
provision was not an undefined declaration of intent, but contained
reasonably certain terms regarding the payment of the tuition and costs
conditioned on whether the father had extraordinary financial circumstances that excused his agreement to pay. The Court also held that the
father had failed to establish any extraordinary financial circumstances,
noting that he earned in the range of $400,000 per year as a doctor, that
he no longer paid maintenance or child care costs, and that his financial
circumstances were similar to what they were in 2007 when he and his
former wife entered into the agreed order.

B.

Hawkins v. Hawkins, 437 S.W.3d 171 (Ky. App. 2014)
Opinion by Chief Judge Acree; Judge Maze concurred; Judge Thompson
dissented and filed a separate opinion. Appellant sought reversal of the
family court's order modifying child support, arguing the family court failed
to take appellee's limited partnership income into consideration when
calculating her total income for child support purposes. In affirming, the
Court of Appeals clarified that it is a mistake to equate the taxable
allocation of income from a limited partnership, as reported on Line 17 of
a Form 1040, with an actual distribution of cash or property. The
allocation of income to a limited partner represents that partner's
proportionate share of tax liability for being a member of a limited
partnership. Unlike a distribution of income – which is more akin to a
wage or to cash – an allocation of income does not represent actual
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monies received by a limited partner. In this case, there was no evidence
that the income allocated to appellee was actually distributed to her. In
dissent, Judge Thompson stated that the matter should be reversed and
remanded for the family court to make specific factual findings as to what
income appellee received as a distribution from the partnership and to
use this amount in calculating her total income before determining the
amount of child support.
C.

Mix v. Petty, No. 2014-CA-001470-ME, 2015 WL 1395895 (Ky. App. Mar.
27, 2015), rehearing denied
Opinion by Judge J. Lambert; Judges Combs and Stumbo concurred. In
an appeal brought by a mother challenging an order terminating the
father's child support obligation, the Court of Appeals affirmed in part,
reversed in part, and remanded. The mother had homeschooled the child,
and she requested that child support payments continue until the child's
twentieth birthday, when he was scheduled to complete his senior year in
high school, pursuant to KRS 403.213(3). The Court reversed the portion
of the family court's order terminating child support as of May 30, 2014,
and found that KRS 158.050 statutorily provided that a school year begins
on July 1 and ends on June 30. Therefore, the Court ruled that child
support should have continued through June 30, 2014. The Court
otherwise affirmed the family court's order and held that the family court
did not abuse its discretion in declining to extend the father's child support
obligation any further based upon the circumstances of this case,
including the lengthy extension of the child's sophomore term.

D.

Moskovitz v. Moskovitz, 459 S.W.3d 886 (Ky. App. 2015)
Opinion by Judge Jones; Chief Judge Acree and Judge Maze concurred.
Appellant appealed the circuit court's denial of his motion to modify his
child support obligation on the ground that he could not be present in
court for a hearing. Appellant, a resident of Venezuela, argued that the
circuit court abused its discretion because he was legally unable to enter
the United States. The Court of Appeals reversed and remanded, holding
that the circuit court abused its discretion by failing to consider or apply
the child support guidelines in the case. After the parties' oldest child was
emancipated, the circuit court was under an affirmative obligation to
review appellant's child support obligation and enter a new permanent
support order based on the current facts and circumstances of the parties
and the child support guidelines currently in force. The Court determined
that the circuit court failed to conduct an appropriate review of appellant's
modification motion by denying it without making findings or conducting a
hearing, but instead basing its denial solely on appellant's lack of physical
presence in court. The Court noted that the child support modification
statutes do not mandate a party's physical presence in court as a
condition precedent to obtaining relief. The Court concluded that to deny
appellant's motion because he was not physically present before the
court, especially since he was unable to legally enter the United States at
this time, was an abuse of discretion. On remand, the Court directed the
circuit court to conduct an appropriate review of the motion to modify, and
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to grant or deny the motion based upon the facts and circumstances of
this case in conjunction with the child support guidelines.
E.

Shelton v. Shelton, 446 S.W.3d 663 (Ky. App. 2014)
Opinion by Judge J. Lambert; Judges Dixon and Taylor concurred. The
Court of Appeals held that the appellant failed to establish a material
change in circumstances that warranted modification of his child support
obligation. In his mandatory disclosures, the appellant claimed he earned
$72,000 per year. However, the gross receipts of the business owned by
Father totaled $349,857, and the testimony of appellant's CPA indicated
that straight line depreciation would show that appellant, at a minimum,
actually earned $100,353 per year. The Court further noted that the
appellant failed to provide receipts to back up his claims, and there was
little to no evidence to establish appellant's ordinary business expenses.

F.

Smith v. Lurding, No. 2014-CA-000055-ME, 2014 WL 3882964 (Ky. App.
Aug. 8, 2014), petition for DR pending
Opinion by Chief Judge Acree; Judges Lambert and VanMeter concurred.
Appellant sought reversal of the family court's order modifying a provision
of the parties' settlement agreement, incorporated in the divorce decree,
awarding appellee tax exemption for the parties' child on alternating
years. The Court of Appeals affirmed the order, citing KRS 403.180(6),
holding that "if a tax-exemption provision is part and parcel of the
agreement's provision relating to child support, the exemption, like child
support, is modifiable[,]" unless the "'exemption and the concomitant tax
savings would be lost' by allocating it in toto to a parent 'in a low tax
bracket, not working, or for any reason was not required to file an income
tax return[.]'" Quoting Marksberry v. Riley, 889 S.W.2d 47, 48 (Ky. App.
1994).

VII.

CIVIL PROCEDURE
Cox v. Owen, 452 S.W.3d 137 (Ky. App. 2014)
Opinion by Judge Clayton; Judges Combs and Nickell concurred. Vendor/lessor,
a limited liability company (LLC), and its owner brought an action against a
lessee for failure to make payments on promissory notes. They also added a
purchaser and its owner as defendants. Following the entry of summary
judgment in favor of the defendants on issues of breach of contract and unjust
enrichment, a jury trial was set to be held on the issue of fraud. However, the trial
court entered a directed verdict on the fraud claim before vendor/lessor and its
owner were allowed to present evidence on the issue. On appeal, appellees
argued that the directed verdict was a continuation of their motion for summary
judgment, which the trial court had earlier granted except for the issue of fraud.
The Court of Appeals noted, however, that CR 50.01 provides that a motion for a
directed verdict must be made at the close of evidence offered by the opponent.
Therefore, the trial court erred in directing a verdict on the fraud claim prior to the
start of trial since no evidence had been heard.
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VIII.

CIVIL RIGHTS
A.

Gray v. Kenton County, No. 2013-CA-000145-MR, 2014 WL 5304978
(Ky. App. Oct. 17, 2014), petition for DR pending
Opinion by Judge VanMeter; Chief Judge Acree and Judge Taylor
concurred. Upon review of a circuit court's grant of summary judgment in
favor of Kenton County concerning appellants' claims of sexual
harassment, the Court of Appeals affirmed, holding that all three
appellants failed to prove that their alleged harasser's conduct was
severe and pervasive enough to create a hostile work environment
actionable under the Kentucky Civil Rights Act (KCRA), KRS 344.040 et
seq. When analyzed under a totality of the circumstances test, an alleged
harasser's conduct is severe and pervasive enough to create a hostile
work environment only when a reasonable person would find the
environment to be hostile or abusive. Noting that the KCRA is not
intended to make all offensive conduct actionable, the court determined
that the alleged harasser's conduct, while inappropriate, was not
sufficiently severe or pervasive so as to create a hostile work
environment. Two appellants also made separate quid pro quo
harassment claims, on which the circuit court's grant of summary
judgment was also affirmed due to the appellants' failure to provide
evidence of a tangible employment detriment suffered as a result of their
refusal to submit to the harasser's sexual advances. One appellant's
transfer to another branch did not constitute an adverse employment
action when neither her pay nor benefits were affected. The other
appellant could not provide evidence of a causal relationship between her
termination and the alleged harassment; moreover, Kenton County
offered evidence of the appellant's poor work performance. Finally, the
alleged harasser was not a supervisor to any of the appellants, and none
of the appellants reported the inappropriate behavior to a supervisor, so
Kenton County could not be held vicariously liable for the harasser's
behavior.

B.

Sangster v. Kentucky Bd. of Medical Licensure, 454 S.W.3d 854 (Ky.
App. 2014)
Opinion by Judge Moore; Chief Judge Acree and Judge Jones concurred.
Following disciplinary proceedings, the Kentucky Board of Medical
Licensure (KBML) indefinitely restricted appellant's license to practice
medicine and assessed him with costs. In addition to appealing this
administrative decision, appellant filed a separate 42 U.S.C. §1983 action
for monetary damages against the KBML and its members in their
individual capacities. As the basis for his §1983 action, appellant asserted
that the KBML's order was: 1) the product of the KBML's fraud and
misconduct involving its administration of its authorizing legislation and
the provisions of KRS 13B.005 et seq.; 2) in violation of constitutional
and/or statutory provisions; 3) in excess of the statutory authority of the
KMBL; 4) without support of substantial evidence on the whole record; 5)
arbitrary, capricious, or characterized by abuse of discretion; 6) based on
ex parte communications that substantially prejudiced appellant's rights
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and likely affected the outcome of his disciplinary proceedings; and 7)
affected by a failure of the hearing officer conducting the proceeding to be
disqualified due to bias. Rather than answering appellant's complaint, the
KBML and its members moved to dismiss on grounds of immunity.
Specifically, the KBML asserted immunity from suit based upon the
Eleventh Amendment of the United States Constitution, and the members
of the KBML, who had been sued in their individual capacities, asserted
absolute quasi-judicial immunity. The circuit court granted appellees'
motion to dismiss on both grounds. In affirming, the Court of Appeals held
that it was unnecessary for the circuit court to have relied upon the
Eleventh Amendment as a basis for dismissing appellant's damages suit
against the KBML because the KBML is a state agency, and states, state
agencies, and state officials sued in their official capacities for money
damages are not "persons" subject to suit under §1983. The Court further
noted that while KRS 311.603 provides that the KBML and its members
may be subject to liability where "actual malice is shown or willful
misconduct is involved," it supplies no basis for a §1983 suit against the
KBML or its members. A state may not, by statute or common law, create
a cause of action under §1983 against an entity whom Congress has not
subjected to liability, or define the defenses to a federal cause of action.
Lastly, the Court held that under federal law, the individual members of
the KBML were entitled to absolute quasi-judicial immunity from
appellant's §1983 action.
IX.

CONTRACTS
A.

Harrell v. Unifund CCR Partners, No. 2013-CA-001514-MR, 2015 WL
495294 (Ky. App. Feb. 6, 2015), petition for DR pending
Opinion by Judge Combs; Judge Caperton concurred; Judge VanMeter
dissented without separate opinion. An assignee debt collector brought
suit against a credit cardholder, seeking to recover the unpaid balance on
the card. The cardholder counterclaimed, alleging that the collector's
prayer for statutory prejudgment interest violated the Fair Debt Collection
Practices Act (FDCPA). The circuit court dismissed the cardholder's
counterclaim. On appeal, the Court of Appeals vacated and remanded,
holding that dismissal was premature. The Court noted that the provisions
of 15 U.S.C. §1692(e)(2)(A) expressly prohibit debt collectors from falsely
representing "the character, amount or legal status of any debt." Here,
appellant argued – and the Court agreed – that Citibank, the original
creditor, waived its right to charge interest once it charged off appellant's
account, and that Citibank's waiver was binding upon Unifund, the
assignee creditor. The Court concluded that an attempt to collect
statutory interest under these circumstances could, in fact, constitute a
violation of the FDCPA as amounting to an unfair or deceptive practice,
and that a false representation included in the allegations of a debt
collector's complaint can be actionable. Thus, where Unifund alleged that
appellant owed interest that had been waived under principles of contract
law and statutory construction, Unifund was not entitled to a summary
dismissal of appellant's claim that it violated provisions of the FDCPA.
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B.

Kentucky Spirit Health Plan, Inc. v. Com., Finance and Administration
Cabinet, No. 2013-CA-001003-MR, 2015 WL 2266946 (Ky. App. May 15,
2015), released for publication
Opinion by Judge Maze; Judges Combs and Jones concurred. Kentucky
Spirit appealed from a decision granting summary judgment in favor of
the numerous appellees in this case (collectively "the Commonwealth").
Specifically, Kentucky Spirit argued that the circuit court erroneously
interpreted the terms of its Medicaid Managed Care Contract ("the
Contract") with the Commonwealth, pursuant to which Kentucky Spirit
provided various Medicaid-eligible services. On cross-appeal, the
Commonwealth appealed the circuit court's use of a non-deferential
standard of review in addressing the decision of the Finance and
Administration Cabinet Secretary. The Court of Appeals affirmed as to
both the appeal and cross-appeal, holding that the Contract required
Kentucky Spirit to cover the contested services, which were performed by
health department registered nurses and licensed practical nurses at
school clinics, and that the circuit court applied the correct de novo
standard of review under KRS 45A.245(1).

X.

COUNTIES
City of Lancaster v. Garrard County, No. 2013-CA-000716-MR, 2014 WL
2978474 (Ky. App. July 3, 2014), petition for DR pending
Opinion by Judge Taylor; Judge Jones concurred; Judge Moore concurred in
part, dissented in part, and filed a separate opinion. The Court of Appeals
reversed and remanded a summary judgment upholding the validity of a county
ordinance that imposed a twenty-five cent "user fee" upon every water meter
located within the county to finance the county's 911 emergency communications
system. The Court held that the charge was not a valid "user fee" under KRS
91A.510, since no direct relationship existed between the charge paid (twentyfive cents upon each water meter) and the benefit received (911 telephone
service). The Court declined to address the questions of whether the fee
constituted a license or a tax and, if so, whether either was valid. Instead, those
questions were to be considered by the circuit court upon remand. The Court
further noted, however, that if the circuit court determined that the ordinance
imposed a tax, the parties had conceded that it would be an unconstitutional tax
and the subject ordinance would be invalid under KRS 65.760.

XI.

COURTS
Administrative Office of Courts v. Vidaud, No. 2013-CA-001881-MR, 2015 WL
1539954 (Ky. App. Apr. 3, 2015), petition for DR pending
Opinion by Judge Clayton; Judge Jones concurred; Judge Kramer concurred via
separate opinion. Appellee's employment was terminated with the Administrative
Office of the Courts (AOC) after allegations of sexual harassment were lodged
against him. Appellee was not afforded a preliminary hearing, but was terminated
by the Court of Justice (COJ) Harassment Complaint Panel. Appellee appealed
the decision to the Dismissal Appeal Board, which recommended the termination
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be upheld based upon the General Code of Conduct in the COJ Personnel
Policy. Appellee then appealed his termination to the Franklin Circuit Court,
which held that he had not received due process when he was not afforded a
termination hearing prior to his dismissal. The circuit court also determined that
the COJ Personnel Policies were facially unconstitutional. On appeal, the Court
of Appeals affirmed the circuit court's decision in part with respect to appellee's
due process rights, but reversed the circuit court in part as to the issue of the
constitutionality of the COJ Personnel Policies. As to the latter decision, the
Court held that the issue of the constitutionality of the COJ Personnel Policy was
not properly before the circuit court. The AOC, which was ultimately responsible
for the decision to terminate appellee, was the head of the judicial branch and its
administrative division, meaning only the Supreme Court had the authority to
determine the per se constitutionality of its personnel policies once enacted.
XII.

CRIMINAL LAW
A.

Adams v. Com., No. 2013-CA-001864-MR, 2015 WL 2266484 (Ky. App.
May 15, 2015), petition for DR pending
Opinion by Judge J. Lambert; Judges Stumbo and Taylor concurred.
Appellant sought review of a judgment following a jury trial convicting him
and his co-defendant of trafficking in a controlled substance. First,
appellant alleged that he was denied a unanimous verdict because the
definition of "traffic" in the jury instructions contained two mutually
exclusive concepts. The court held that because there was sufficient
evidence to sustain a conviction under either concept, there was no
palpable error. Second, the court held that the trial court did not err in
excluding evidence that appellant's co-defendant was going to serve as a
confidential informant and assist the police in finding drug dealers, on the
grounds that the evidence was simply too prejudicial to the co-defendant
to be admitted. Third, the court held that although the prosecutor's crossexamination of appellant regarding drug-taking at a nightclub where he
was shot was prejudicial because it implied he was connected to the drug
trade, it did not rise to the level of palpable error. Finally, the court held
that co-defendant's counsel's questioning of appellant regarding the
truthfulness of a police officer was not sufficiently egregious to rise to the
level of palpable error.

B.

Baker v. Com., No. 2014-CA-000044-DG, 2015 WL 2148101 (Ky. App.
May 8, 2015), petition for DR pending
Opinion by Judge Combs; Judge Kramer concurred; Judge Taylor
dissented without separate opinion. In a case of first impression, the
Court of Appeals held that a police officer had reasonable suspicion to
support a traffic stop where the tires of appellant's automobile were on the
fog line and very close to the rumble strip for almost two miles, where the
automobile swayed within the right lane, and where the officer's
experience dictated that hugging the fog line often indicated the type of
activity exhibited by an impaired driver.
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C.

Bessinger v. Com., 451 S.W.3d 244 (Ky. App. 2014)
Opinion by Judge Caperton; Judge Stumbo concurred; Judge Kramer
concurred in result only. Appellants sought discretionary review of the
Warren Circuit Court's reversal of the Warren District Court. The district
court granted appellants' motion to suppress any and all evidence and
statements from the arresting officer, based on the Commonwealth's loss
of the police car video recordings of the respective traffic stops and
arrests. The Commonwealth did not dispute that such video once existed,
and did not dispute its inability to produce the video during discovery,
explaining that a permanent server failure had occurred at the Bowling
Green Police Department. The district court found that RCr 7.26 required
the Commonwealth to produce the video. Additionally, the district court
determined that the video recordings were the "best evidence" of the
officer's statements. The district court also relied upon Sanborn v. Com.,
754 S.W.2d 534 (Ky. 1988), in concluding that the destruction of the video
rendered the other evidence properly suppressed. The circuit court
disagreed with the district court and reversed the grant of the motion to
suppress the evidence. In affirming the circuit court, the Court of Appeals
distinguished Sanborn, as the Sanborn prosecutor intentionally destroyed
the taped statements, unlike the seemingly unintentional technical failure
in this case. Additionally, in Sanborn, the lost evidence comprised of the
statements of witness and, as such, observations or fact statements that
were not observed by the defendant. In contrast, the appellants in this
case were present during any statements made to them, and necessarily
by them, and free to make and recall any observations of the situation.
Thus, the Court agreed with the circuit court that neither Sanborn nor RCr
7.26 mandated suppression. The Court further held that a "missing
evidence" instruction was not warranted.

D.

Blevins v. Com., 435 S.W.3d 637 (Ky. App. 2014)
Opinion by Judge Stumbo; Judges Clayton and Combs concurred. The
Court of Appeals reversed an order requiring appellant to pay restitution
to the ASPCA in the amount of $338,810.63. Appellant possessed over
100 dogs in Rowan County. Following an investigation, the dogs were
found to be living in inhumane conditions. The Rowan County
government was unable to handle such a large number of dogs, so it
contacted the ASPCA to request its assistance. The ASPCA volunteered
to help and told Rowan County there would be no charge for its services.
Appellant entered a conditional guilty plea to two counts of cruelty to
animals and one violation of the Rowan County Kennel Ordinance. The
district court accepted the plea and also ordered restitution be paid to the
ASPCA on the grounds that, but for appellant's criminal acts, the
ASPCA's participation would not have been necessary. In reversing, the
Court noted that KRS 532.350(1) provides that restitution is "any form of
compensation paid by a convicted person to a victim[.]" The court held
that the ASPCA was not a "victim" for the purposes of restitution because
it was not an entity that was directly harmed by appellant's criminal
conduct. Instead, the ASPCA voluntarily accepted Rowan County's
request for help.
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E.

Com. v. Angus, 450 S.W.3d 719 (Ky. App. 2014)
Opinion by Judge J. Lambert; Judge Stumbo concurred; Judge Jones
concurred in result only. On discretionary review, the Court of Appeals
affirmed the decision of the Jefferson Circuit Court. The circuit court
upheld the suppression of the Commonwealth's evidence by the Jefferson
District Court due to a violation of the defendant's Miranda rights when
she was stopped and later arrested for DUI and other offenses. Defense
counsel moved to suppress the evidence at trial when the officer testified
that the defendant had not been apprised of her Miranda rights when an
officer told her she was going to jail and she did not believe she was free
to leave. The district court suppressed the evidence and dismissed the
charges against the defendant. On appeal, the circuit court held that the
district court properly suppressed the evidence and that double jeopardy
barred the Commonwealth's appeal. The Court of Appeals agreed, and
held that the dismissal of the charges following the grant of the
defendant's mid-trial motion to suppress was the functional equivalent of
a directed verdict of acquittal from which the Commonwealth had no right
to appeal. Jeopardy attached once the district court began hearing
evidence.

F.

Com. v. Leary, No. 2013-CA-000204-MR, 2015 WL 832286 (Ky. App.
Feb. 27, 2015), petition for DR pending
Opinion by Judge Maze; Chief Judge Acree concurred; Judge Thompson
dissented via separate opinion. The Commonwealth filed a pretrial motion
in limine, requesting a ruling on whether it could withstand a motion for
directed verdict on a first-degree trafficking charge if it did not prove the
actual weight of the pure cocaine and heroin present in two lumps seized
incident to appellee's arrest. The circuit court ruled that proof that
appellee sold, or possessed with intent to sell, a substance containing
some amount of heroin or cocaine, without proof that the substance
actually contained more than two grams of heroin or four grams of
cocaine, would be insufficient to support a conviction. The
Commonwealth appealed, and the Court of Appeals reversed, holding
that the quantity of the cocaine and heroin could be proven by the total
weight of the substance sold without regard to its purity. In dissent, Judge
Thompson wrote that he would affirm the circuit court and would "[l]eave it
to the General Assembly to amend KRS 218A.1412 if it desires to punish
trafficking in cocaine and heroin based on the total weight of a mixture."

G.

Com. v. Newkirk, No. 2011-CA-001819-MR, 2014 WL 6612430 (Ky. App.
Nov. 21, 2014), petition for DR pending
Opinion by Chief Judge Acree; Judges Caperton and Nickell concurred.
The Commonwealth sought reversal of the circuit court's ruling that
testimony describing the contents of a destroyed surveillance video was
inadmissible. The Court of Appeals reversed, holding that without reliance
on any specific rule of evidence, a decision to exclude such testimony on
the basis of the trial judge's subjective sense of fairness is arbitrary and
unsupported by sound legal principles, thereby constituting an abuse of
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discretion. The Court found no other rule that could serve as the basis for
affirming the circuit court's ruling and, therefore, held that such testimony
was admissible pursuant to KRE 1004(1).
H.

Griffith v. Com., 454 S.W.3d 315 (Ky. App. 2015)
Opinion by Judge Combs; Judges Nickell and Taylor concurred.
Appellant filed an RCR 11.42 motion to correct her sentence for firstdegree robbery and for specific performance of her plea agreement. The
circuit court denied the motion, and appellant appealed. The Court of
Appeals vacated the circuit court's decision and remanded the case,
holding that the circuit court erred in refusing to apply the bargained-for
terms of the plea agreement. The Court specifically held that the circuit
court was required to give appellant notice of its intent at the sentencing
to reject the negotiated plea agreement and to give appellant an
opportunity to withdraw the plea. Here, the record was devoid of any
indication that the circuit court notified appellant that she could withdraw
her guilty plea upon the court's rejection. The Court also held that the
circuit court inappropriately deferred to the wishes of the victim of the
crime rather than adhering to the terms of the plea bargain as negotiated
by the Commonwealth and appellant. Citing to Elmore v. Com., 236
S.W.3d 623 (Ky. App. 2007), the Court reiterated that when a trial court
sua sponte revises the terms of a negotiated sentence after accepting a
guilty plea, the defendant is entitled either to withdraw his plea or to
enforce specific performance of the sentence for which he had bargained.

I.

Hack v. Com., No. 2013-CA-001991-MR, 2014 WL 4494231 (Ky. App.
Sept. 12, 2014), petition for DR pending
Opinion by Judge Clayton; Judges Combs and Stumbo concurred. The
Court of Appeals reversed an order denying a motion to suppress
evidence seized after a warrantless entry into appellant's garage. The
Commonwealth argued that officers had probable cause to enter the
garage for the following three reasons: an uncorroborated anonymous tip
that methamphetamine was being manufactured at the residence; upon
the officers' arrival, they saw a fire being burned in the yard between the
house and the garage in violation of a county burn ban; and the
observation of a man who, when he saw the officers pull into the
driveway, ran into the garage. However, when the officers arrived, they
did not smell any noxious odor related to a methamphetamine lab.
Therefore, the Court held that the anonymous tip was not corroborated
and a "knock and talk" for that reason alone would be unwarranted. The
Court then determined, however, that the fire burning in appellant's yard
gave the officers a valid reason to enter the protected curtilage of the
home to speak with appellant about the fire. The Court also reasoned that
entry into the garage was lawful if, based on the totality of the
circumstances, probable cause existed for the officers to believe that
evidence was in imminent danger of being destroyed. However, in this
case, neither the anonymous tip nor the fire being burned in violation of a
county burn ban gave rise to a reasonable belief that contraband was in
imminent danger of being destroyed – notwithstanding the Common1-237

wealth's argument that the man running into the garage did so in order to
destroy evidence of manufacturing methamphetamine. In reaching this
conclusion, the Court cited a federal case articulating that "'flight, in and
of itself, is not sufficient to constitute probable cause for otherwise
anyone[ ] who does not desire to talk to the police and who either walks
or runs away from them would always be subject to a legal arrest.'" U.S. v
Margeson, 259 F.Supp. 256, 265 (E.D. Pa. 1966). The Commonwealth
also argued that the police had a right to enter the garage in order to
effectuate a Terry stop, but the Court held that an exigent circumstance of
imminent escape did not arise in this situation, as there was no possibility
of the person getting away. Further, the Court held that the police may not
lawfully enter a private residence without a warrant or consent in order to
initiate a Terry stop.
J.

Hawley v. Com., 435 S.W.3d 61 (Ky. App. 2014)
Opinion by Judge Lambert; Judge Moore concurred; Judge Maze
concurred in result only and filed a separate opinion. The Court of
Appeals affirmed a judgment convicting appellant of manufacturing
methamphetamine and possession of a controlled substance pursuant to
a conditional guilty plea. The Court upheld the denial of appellant's motion
to suppress evidence seized in a warrantless search of a house and
garage belonging to appellant's grandfather because appellant did not
have a legitimate expectation of privacy in the house and garage.
Appellant's grandfather was no longer living at the house, appellant was
at the house during the search because of his mother's direction to do
housework, and appellant only occasionally stayed at the house for one
or two nights to protect it from break-ins. The Court further held that even
if appellant had standing to challenge the search, the search was justified
under the plain view and exigent circumstances exceptions. Police
smelled a strong chemical odor indicating the presence of a methamphetamine lab immediately upon arriving at the property, and a plastic
bottle found outside of the garage appeared to have been used in the
manufacture of methamphetamine. As a result, police were concerned
about potential injury to the house's occupants due to asphyxiation or
explosion. In concurrence, Judge Maze stated that appellant's lack of
standing to challenge the search should be solely dispositive of the case.

K.

Helms v. Com., No. 2013-CA-001822-MR, 2015 WL 3429126 (Ky. App.
May 29, 2015), petition for DR pending
Opinion by Judge Thompson; Chief Judge Acree and Judge Kramer
concurred. Appellant challenged an order which revoked his pretrial
diversion and sentenced him to two years' imprisonment in accordance
with his original sentence. He argued the circuit court abused its
discretion when it voided his diversion agreement without considering
whether the violations of his conditions of diversion constituted a
significant risk to prior victims or the community or whether he can be
appropriately managed in the community as required by KRS 439.3106.
He further contended that a zero-tolerance provision in the diversion
agreement erroneously served as the basis for the circuit court's decision.
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The Court of Appeals reversed and remanded, holding that pursuant to
Com. v. Andrews, 448 S.W.3d 773 (Ky. 2014), courts must consider the
statutory criteria of KRS 439.3106 when revoking diversion, and that it is
an abuse of discretion for a court to enforce a zero-tolerance provision
without consideration of KRS 439.3106. The Court also held that the
Department of Probation and Parole was not precluded from considering
graduated sanctions when the sentencing judgment contained a zerotolerance provision. Finally, the Court held that the circuit court
erroneously revoked diversion based on appellant's one-time drug use
and his technical violations of the diversion agreement. Therefore, the
case was remanded for consideration of sanctions other than
imprisonment.
L.

Jackson v. Com., No. 2013-CA-000582-MR, 2014 WL 6844545 (Ky. App.
Dec. 2014), petition for DR pending
Opinion by Judge Thompson; Judges Combs and Stumbo concurred.
Appellant was found guilty but mentally ill of assault in the third degree.
He argued that his statement to a psychiatric access nurse invoked his
right to remain silent under Miranda and, therefore, the statement could
not be used by the Commonwealth to rebut his insanity defense. The
Court of Appeals disagreed and affirmed the trial court's decision, holding
that the psychiatric access nurse was not a state actor when treating
appellant and, therefore, Miranda did not apply. The Court also held that
appellant's claim that KRS 202A.041(1) required the Commonwealth to
involuntarily hospitalize him instead of taking him to jail and filing criminal
charges was not reviewable under RCr 10.26.

M.

King v. Com., No. 2013-CA-001840-MR, 2015 WL 4071551 (Ky. App.
July 2, 2015)
Opinion by Judge J. Lambert; Judges Stumbo and Taylor concurred.
Appellant sought review of a judgment following a jury verdict convicting
him and his co-defendant of first-degree trafficking in a controlled
substance. The Court of Appeals affirmed. First, the Court held that
appellant was not denied the right to a unanimous verdict when the trial
court sent the jury to deliberate further when, upon polling the jury, one
juror indicated that she was uncertain in her verdict. The Court explained
that the trial court acted in accordance with KRS 29A.320(3), and there
was no indication that the initial verdict was given involuntarily or that the
indecisive juror was subsequently coerced in any way. Second, the Court
found no palpable error in the trial court's refusal to strike for cause a juror
who was a uniformed police officer. The issue was inadequately
preserved because appellant failed to identify the juror he would have
stricken with the peremptory challenge he used to strike the police officer;
thus, appellant received the jury he wanted. Third, the uniformed police
officer's responses to questioning during voir dire were not palpable error
because they did not constitute testimony, did not require the jurors to
commit in advance to a particular view of the evidence, and did not bias
the remaining jurors. Finally, the Court held that the closing argument
made by co-defendant's counsel drew reasonable inferences from the
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evidence, and consequently the trial court did not abuse its discretion in
denying appellant's objection to the remarks.
N.

Logan v. Com., 446 S.W.3d 655 (Ky. App. 2014)
Opinion by Judge J. Lambert; Judges Caperton and Taylor concurred.
The Court of Appeals affirmed the trial court's denial of appellant's RCr
11.42 motion alleging ineffective assistance of counsel. The Court held
that trial counsel properly presented an alternative perpetrator theory to
the jury. Moreover, finding that no improper contact between a juror and a
prosecution witness occurred, the Court held that no ineffective
assistance of counsel occurred from trial counsel's failure to present this
matter to the trial court. The Court also held that trial counsel was not
ineffective for allowing hearsay testimony to be admitted as no prejudice
occurred, as determined by the Supreme Court of Kentucky on direct
appeal. Finally, the Court held that trial counsel was not ineffective for
failing to present other witness testimony to the jury.

O.

McClure v. Com., 457 S.W.3d 728 (Ky. App. 2015)
Opinion by Judge Maze; Judges Nickell and Stumbo concurred. The
Court of Appeals reversed and remanded an order revoking appellant's
probation for burglary, theft of a controlled substance, and theft by
unlawful taking. Citing to Com. v. Andrews, 448 S.W.3d 773 (Ky. 2014),
the Court held that because the record was devoid of any express written
or oral finding concerning whether appellant could be managed within the
community, the circuit court's decision to revoke, in the absence of any
sort of express finding, constituted an abuse of discretion meriting
remand.

P.

Napier v. Com., No. 2012-CA-001672-MR, 2014 WL 3973113 (Ky. App.
Aug. 15, 2014), petition for DR pending
Opinion by Judge Thompson; Judges Jones and Stumbo concurred. In
reversing appellant's conviction of first-degree assault, the Court of
Appeals held that the trial court committed error when it permitted the jury
to replay a CD of a police interview of a witness in the privacy of the jury
room without the presence of appellant or his counsel and on an unclean
laptop provided by the Commonwealth. The Court further held that the
error was palpable because the witness's statement directly contradicted
appellant's version of events, and because the jury had access to
information from internet sources and to information regarding appellant's
case. The Court further held that on remand, if a new trial is held, the trial
court could properly take judicial notice that expert testimony from a
forensic scientist regarding a ballistics analysis is scientifically reliable.

Q.

Neal v. Com., 449 S.W.3d 370 (Ky. App. 2014)
Opinion by Judge J. Lambert; Judges Dixon and Taylor concurred. On
discretionary review, the Court of Appeals affirmed the circuit court's
opinion affirming the district court's judgment convicting appellant of
1-240

driving without an operator's license and possession of drug paraphernalia. The judgment was entered pursuant to a guilty plea
conditioned upon appellant's right to contest the denial of his motion to
suppress evidence discovered in his vehicle by a police officer. First, the
Court held that the officer's continued detention of appellant was proper
under the totality of the circumstances. Appellant had walked away from
his vehicle when the officer made contact with him, and the officer had
enough of a reasonable suspicion that criminal activity was afoot to
continue his detention of appellant and to direct appellant to accompany
him back to appellant's vehicle. Appellant testified that he was attempting
to distance himself from his vehicle because he did not have a valid
operator's license; therefore, it logically followed that the officer would
have needed to go to where the vehicle was parked in order to complete
his inquiries into the ownership of the car and whether it could have been
legally driven. Furthermore, the officer suspected that the vehicle had
been used in recent robberies, and he needed to determine whether it
was, in fact, the same car. Second, the Court held that a piece of torn
plastic baggie found in plain view was sufficient evidence of criminal
activity to conduct a warrantless search of the vehicle. The officer testified
that the presence of the baggie was consistent with marijuana use, and
he explained that a piece would be torn off when the baggie was tied
once the marijuana was placed inside.
R.

Northington v. Com., 459 S.W.3d 404 (Ky. App. 2015)
Opinion by Judge Jones; Chief Judge Acree and Judge Kramer
concurred. Appellant was indicted on charges of assault in the first
degree and being a persistent felony offender in the first degree.
Thereafter, appellant entered a conditional guilty plea in which he
reserved his right to appeal the circuit court's denials of his pre-trial
suppression motions. On appeal, appellant argued that the circuit court
erred when it denied his motion to suppress the victim's in-court
identification of him while presuming that the pre-trial identification was
not suggestive. He further argued that the circuit court erred when it
denied his motion to suppress any in-court identification of him by the
Commonwealth's other three proposed witnesses. The Court of Appeals
affirmed in part, vacated in part, and remanded the case back to the
circuit court for an evidentiary hearing. First, the court held that under the
law in effect at the time, the circuit court erred by failing to conduct a
suppression hearing for the purpose of resolving a dispute as to whether
the initial detective investigating the case presented a photo pack to the
victim, and, if so, whether the victim identified his alleged attacker,
whether anyone resembling appellant was included in the photographs
shown to the victim, and whether another African-American male with
appellant's name was included in the photo pack. Second, the Court held
that the circuit court's failure to conduct an evidentiary hearing with
respect to the in-court identifications of the Commonwealth's other three
proposed witnesses was harmless error, as there was no allegation that
the three witnesses were subjected to any pre-trial identification
procedures (suggestive or otherwise).
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S.

Poston v. Com., No. 2013-CA-000255-MR, 2015 WL 2437595 (Ky. App.
May 22, 2015), petition for DR pending
Opinion by Judge Clayton; Judges Combs and Stumbo concurred. In an
appeal taken from an order revoking appellant's probation, the Court of
Appeals reversed and remanded for further proceedings in compliance
with KRS 439.3106 and Com. v. Andrews, 448 S.W.3d 773 (Ky. 2014).
Appellant's probation was revoked based upon a supervision report
stating that he had tested positive for methamphetamine and that he had
failed to notify his probation officer of his change of address. The circuit
court's order revoking probation largely relied upon the fact that appellant
had used methamphetamine. The Court of Appeals held that pursuant to
Andrews, the circuit court was required to consider whether appellant's
use of drugs and failure to report a change of address made him a
significant risk to the community, whether he could be managed in the
community, and whether alternative sanctions were merited. The Court
noted that the record in this case was sparse. It did not reflect whether
the circuit court considered measures other than incarceration, and there
was nothing in the record reflecting why appellant was not required to
enter into drug treatment during his time on probation. Therefore, it was
not clear why appellant could not be managed in the community. The
record was also silent as to how appellant was a risk to prior victims or to
the community. It was also not clear that the circuit court actually made a
finding that appellant had changed his address without notifying probation
and parole. There was also no evidence in the record that the probation
officer had determined that graduated sanctions were inappropriate.
Therefore, additional proceedings were merited.

T.

Rabe v. Com., No. 2014-CA-000066-MR, 2015 WL 832282 (Ky. App.
Feb. 27, 2015), petition for DR pending
Opinion by Judge Jones; Judges Combs and Maze concurred. In an
appeal following a conditional guilty plea to one count of marijuana
trafficking, the Court of Appeals rejected appellant's argument that the
search of his hotel room was unlawful and that the evidence resulting
from that search should have been suppressed. The marijuana was found
in appellant's room by a maintenance worker during a routine room
inspection. The worker notified an assistant manager, who then notified
police. A search warrant for the room was then obtained and executed.
The Court held that the hotel employees were not acting as agents of the
government when they conducted the work-related search of appellant's
room and that the protection against unlawful searches and seizures only
applies to public officers and not private individuals.

U.

Ramsey v. Com., 453 S.W.3d 738 (Ky. App. 2014)
Opinion by Judge Clayton; Judges Caperton and Jones concurred.
Appellant brought an appeal from an order denying his motion for relief
pursuant to CR 60.02. Appellant argued that his motion should be granted
due to his need to seek necessary medical attention that was unavailable
to him while incarcerated. The circuit court denied his motion, noting that
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although there were a number of compelling arguments to be made on
behalf of appellant's early release, he was not entitled to relief pursuant to
CR 60.02. The Court of Appeals agreed, holding that CR 60.02 functions
as a means by which a party may seek relief from a final judgment, based
upon any "reason of an extraordinary nature justifying relief." Physical
ailments of a defendant are not tantamount to trial defects and, therefore,
do not amount to claims of extraordinary relief for purposes of CR 60.02.
V.

Rider v. Com., 460 S.W.3d 909 (Ky. App. 2015)
Opinion by Judge Dixon; Judges Caperton and VanMeter concurred.
Appellant filed a pro se motion to amend his sentence pursuant to CR
60.02(e) and (f) , arguing that the Supreme Court's declaration in Jones v.
Com., 319 S.W.3d 295 (Ky. 2010), that KRS 532.043(5) was an
unconstitutional violation of the separation of powers doctrine, and the
legislature's subsequent amendment of such statute, constituted a
change in circumstances that warranted the amendment of his sentence.
The trial court denied the motion, finding that KRS 532.043(5) was not an
ex post facto law and that it was the intent of the legislature that KRS
532.043 and its amendments apply retroactively. On appeal, the Court of
Appeals affirmed, holding that the amendment to KRS 532.043(5) was
not an ex post facto law because it did not reach back in time to punish
acts that occurred before enactment of the law. Instead, the amendment
merely established a new procedure for adjudicating the revocation of
conditional discharge. It did not create a new crime or enhance an
existing crime, it did not in itself enhance the penalty for an existing crime,
and it did not in any way alter the rules of evidence in regards to the
offense charged. The Court also found no merit in appellant's claim that
because KRS 532.043(5) did not expressly declare the statute's
retroactivity, KRS 446.080(3) barred retroactive application to his
sentence.

W.

Samuels v. Com., No. 2012-CA-000341-MR, 2015 WL 1120329 (Ky. App.
Mar. 13, 2015), petition for DR pending
Opinion by Judge Jones; Chief Judge Acree and Judge Maze concurred.
This appeal concerned an alleged violation of appellant's Sixth
Amendment right to counsel under the U.S. Constitution. Appellant
argued that because his alleged victim was represented by an attorney
who worked for the same DPA office as his counsel, a conflict of interest
existed which violated his Sixth Amendment right to effective counsel.
The Court of Appeals held: 1) that any simultaneous representation by
counsel during critical phases of criminal proceedings, including pretrial
investigating phases, could give rise to a violation; 2) that the victim and
appellant had inherently adverse interests such that single counsel could
not represent both at the same time even in unrelated matters; and 3) that
two different DPA attorneys who did not collaborate with each other could
represent adverse interests at appellant's criminal trial without violating
appellant's Sixth Amendment right to effective counsel.
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X.

Scroggins v. Com., 446 S.W.3d 234 (Ky. App. 2014)
Opinion by Judge Clayton; Judge Jones concurred by separate opinion;
Judge Dixon concurred by separate opinion and joined in the separate
concurrence by Judge Jones. In a case where an out-of-state prisoner
entered into a conditional guilty plea to manufacturing methamphetamine,
the Court of Appeals held that the Commonwealth had violated
Kentucky's version of the Interstate Agreement on Detainers (IAD) when it
failed to dispose of the prisoner's criminal case prior to returning him to
Indiana, where he was serving a two-year sentence. Applying Alabama v.
Bozeman, 533 U.S. 146 (2001), the Court noted that the language of the
IAD is absolute and contains no de minimus exception to the "no return"
requirement. Thus, this violation mandated dismissal with prejudice. In
her concurring opinion, Judge Jones agreed that Bozeman and the IAD
required reversal in the subject case, but she noted that the federal
version of the act allowed federal courts the discretion to dismiss similar
cases with or without prejudice – an option that is not currently available
in Kentucky.

Y.

Smith v. Com., 438 S.W.3d 392 (Ky. App. 2014)
Opinion by Judge Lambert; Judges Jones and Stumbo concurred. In an
appeal from the denial of an RCr 11.42 motion alleging ineffective
assistance of counsel and appellate counsel, the Court of Appeals
vacated and remanded the matter to the circuit court for a ruling on
appellant's ineffective assistance of appellate counsel (IAAC) claim.
Appellant raised the IAAC claim in both his motion and in his appellate
brief, but the circuit court failed to rule on that issue in its order.
Therefore, the Court could not review that issue. The Court further noted
that RCr 11.42(6), which requires a party to invoke CR 52.02 when a
lower court fails to make a finding of fact on an issue essential to the
order, is inapplicable in cases where an evidentiary hearing was not held,
as in this case.

Z.

Spann v. Com., No. 2012-CA-001499-MR, 2014 WL 4375987 (Ky. App.
Sept. 5, 2014), petition for DR pending
Opinion by Judge Caperton; Judge Combs concurred; Judge Thompson
concurred in result only. The Court of Appeals affirmed the trial court's
denial of appellant's motion to suppress (and his subsequent conditional
guilty plea of possession of a controlled substance in the first degree,
promoting contraband in the first degree, and possession of drug
paraphernalia). The Court upheld the trial court's determination that police
officers were properly invited into a residence where contraband was
found based on consent given by an individual who had apparent
authority over the premises. Additionally, the Court did not believe that
appellant was entitled to reversal on his argument that he was unlawfully
detained when an officer requested his identification, ran this information
through a state database, and learned that appellant had a prior charge
for burglary involving a weapon. The Court reasoned that the arrest did
not stem from the officer's request for identification. It also determined
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that the Terry frisk of appellant was proper given the officer's knowledge
and observations. Last, the Court addressed the search of the couch
where appellant had been sitting and the contraband found therein. In
light of the facts presented, appellant appeared to be nothing more than a
person with permission to be on the premises. The court concluded that
appellant was not the type of guest envisioned in Minnesota v. Carter,
525 U.S. 83 (1998) and, therefore, was not one who was entitled to claim
the protection of the Fourth Amendment in the home of another. Thus, the
Court was compelled to disagree with appellant that the court below erred
in denying his motion to suppress the evidence concealed in the couch.
AA.

Stage v. Com., 460 S.W.3d 921 (Ky. App. 2014)
Opinion by Judge Maze; Judges Moore and VanMeter concurred. The
Court of Appeals held that certain amended provisions of the Sex
Offender Registration Act (SORA) did not violate the prohibition against
ex post facto laws. The amendments at issue included a modification of
KRS 17.510 and 17.520 to include a sex offender's "postincarceration
supervision" among the existing list of privileges a court may revoke for
noncompliance with registration requirements. The Court held that the
amendments were not punitive simply because the General Assembly
included "criminal justice system" in the title of the amending act, and
thus, their retroactive application did not violate the prohibition against ex
post facto laws. The Court further noted that the amendments revealed
no evidence of the General Assembly's wish to transform SORA into a
law that punished, as opposed to merely monitored, sex offenders.

AB.

Stewart v. Com., No. 2013-CA-001716-MR, 2015 WL 2437555 (Ky.App.
May 22, 2015), rehearing pending
Opinion by Chief Judge Acree; Judges Kramer and Thompson concurred.
The Court of Appeals held that pursuant to KRS 532.050(6), a criminal
defendant must be afforded a fair opportunity and a reasonable period of
time to challenge the factual contents and conclusions of any
presentence investigation report or psychiatric examination if he so
requests. Denying that right is a violation of due process and, therefore,
constitutes palpable error meriting reversal.

AC.

Sullivan v. Com., No. 2014-CA-000087-MR, 2015 WL 1966460 (Ky. App.
May 1, 2015), petition for DR pending
Opinion by Judge VanMeter; Judges Dixon and Jones concurred. A
probation officer filed an affidavit and a violation of supervision report with
respect to appellant, who was on probation for third-degree rape and
third-degree sodomy. The circuit court revoked appellant's probation and
ordered him to serve his five-year sentence. On appeal, the Court of
Appeals affirmed, holding that the fact that the probation officer who
testified at the revocation hearing was not the same officer who filed the
affidavit and violation of supervision report did not violate appellant's due
process rights. The Court noted that reliable hearsay testimony was
admissible in a revocation proceeding; that appellant had no absolute
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right to confront the officer who filed the affidavit and report; that the
report contained a detailed account of the underlying violation; that
appellant presented no evidence that the testifying officer's testimony was
unreliable or not credible; and that appellant had the opportunity to crossexamine the testifying officer, which he did.
AD.

Williams v. Com., No. 2013-CA-002112-DG, 2015 WL 2147984 (Ky. App.
May 8, 2015)
Opinion by Judge Combs; Judges Jones and Maze concurred.
Appellant's conditional discharge was revoked by the district court. The
circuit court affirmed the revocation, and the Court of Appeals granted
discretionary review. Appellant argued that the trial court erroneously
combined his revocation hearing with a preliminary hearing for new
criminal charges which he had incurred. He contended that a preliminary
hearing determines probable cause that a defendant has committed the
crimes underlying the new charges, but a revocation hearing requires the
higher standard of preponderance of the evidence of a violation of
conditional discharge. The Court of Appeals reviewed for palpable error
and initially determined that according to the record, there was sufficient
evidence to satisfy the preponderance-of-the-evidence standard.
However, after the filing of the briefs in this case, the Supreme Court of
Kentucky rendered Com. v. Andrews, 448 S.W.3d 773 (Ky. 2014).
Andrews imposes a burden on trial courts to strictly apply KRS 439.3106
to revocation procedures. The statute requires the court to assess the risk
that the probationer presents to the victim and/or community; whether he
can be managed in the community; and a range of potential alternative
sanctions. In this case, the trial court failed to engage in the requisite
statutory analysis. Therefore, the Court vacated and remanded for a
hearing which comports with the directives of KRS 439.3106.

AE.

Williams v. Com., No. 2013-CA-001592-DG, 2015 WL 832278 (Ky. App.
Feb. 27, 2015), petition for DR pending
Opinion by Judge J. Lambert; Judges Clayton and Thompson concurred.
On discretionary review, the Court of Appeals affirmed the circuit court's
ruling that the district court's order dismissing the case against appellant
and suppressing blood alcohol tests obtained by the treating hospital was
in error. The Court held that the hospital's tests did not constitute state
action and, thus, suppression was not warranted. The Court further held
that the Commonwealth did, in fact, object to the district court's dismissal
of its case against appellant. Therefore, an appeal was proper.
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XIII.

CUSTODY
A.

A.G. v. T.B., 452 S.W.3d 141 (Ky. App. 2014)
Opinion by Judge VanMeter; Judges Caperton and Combs concurred.
The Court of Appeals affirmed an order modifying parenting time to allow
Father to serve as the primary residential parent in a post-divorce
proceeding where Mother sought permission to relocate out of state and
Father subsequently sought to modify parenting time. In holding that the
circuit court did not abuse its discretion, the Court noted that the children
were thirteen and eleven years old; one child expressed a desire to
remain in Kentucky with Father; the second child's wishes fluctuated; both
children told their therapist that Mother pressured them to choose "her
side"; and Mother's relationship with the children had been deteriorating.
The Court also noted that the circuit court did not abuse its discretion by
concluding that the evidence did not show that Father was a threat to the
children's safety.

B.

Benton v. Sotingeanu, 450 S.W.3d 714 (Ky. App. 2014)
Opinion by Judge Thompson; Judges Combs and Stumbo concurred.
Father, who had joint custody of the parties' child, moved for a court order
requiring Mother to execute all forms necessary to enable Father to
obtain a passport for the child. The circuit court granted the motion but
imposed specific requirements before Father could travel internationally
with the child; moreover, any such travel was required to either be agreed
to by the parties or approved by the court. On appeal, the Court of
Appeals affirmed. The Court first held that because the order did not
modify the time Father spent with the child, it was not a modification of
timesharing and, therefore, no written findings of fact were required. The
Court then held that the circuit court properly applied the best interests of
the child standard and that there was no abuse of discretion. Finally, the
Court held that the circuit court's decision was consistent with federal law.

C.

Danaher v. Hopkins, 449 S.W.3d 765 (Ky. App. 2014).
Opinion by Judge VanMeter; Chief Judge Acree and Judge Maze
concurred. In an action where a father was denied his petition to register
a foreign child custody order, the court of appeals held that the evidence
supported a finding that North Carolina was not the child's home state for
the purpose of making an initial child custody determination under the
Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA). The
father admitted that he had not seen the child in North Carolina since
April 2012, and the mother indicated that she had moved with the child to
Kentucky in April 2012. Moreover, when the father filed his child custody
complaint, the child had already been residing in Kentucky for seven
months. Thus, the evidence supported the finding that Kentucky was the
child's home state.
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D.

Hoskins v. Hoskins, No. 2013-CA-001748-ME, 2015 WL 222177 (Ky.
App. Jan. 16, 2015), petition for DR pending
Opinion by Judge Thompson; Judges Combs and Stumbo concurred.
Appellant appealed from an order modifying timesharing with his son. He
contended that the trial court erred when it considered the report of the
son's guardian ad litem (GAL) when modifying timesharing. Relying upon
Morgan v. Getter, 441 S.W.3d 94 (Ky. 2014), the Court of Appeals
agreed, holding that the trial court could not appoint a GAL to both
represent the child and to conduct an investigation and file a report. The
Court specifically noted that GALs are appointed to represent the child's
best interest and that the primary role of a GAL is to act as an attorney for
the child. Thus, as an attorney in the litigation, the GAL may not file a
report with the court, testify, or be cross-examined. Consequently, the trial
court's consideration of the GAL's report in this case constituted
reversible error.

E.

Hudson v. Cole, No. 2014-CA-001271-ME, 2015 WL 2267101 (Ky. App.
May 15, 2015)
Opinion by Judge J. Lambert; Judges Stumbo and Taylor concurred.
Father filed a petition for custody of the parties' two-month-old child,
seeking temporary orders regarding custody and parenting time. The
family court denied father's petition and limited his parenting time to one
weekend per month with no overnight visits. The Court of Appeals
affirmed, holding that KRS 403.320(1), which requires a finding of
endangerment to support restricting parenting time, did not apply and that
the limitation of father's parenting time served child's best interests during
child's younger years.

F.

M.A.B. v. Com., Cabinet for Health and Family Services, 456 S.W.3d 407
(Ky. App. 2015)
Opinion by Judge Maze; Judges Nickell and Stumbo concurred. The
Court of Appeals affirmed the termination of Mother's parental rights to
her four children. In affirming, the court held that the trial court could sua
sponte take judicial notice of its previous order finding the children to be
neglected, and that the intervening adjudication of the children as
dependent two years after the trial court had found that they were
neglected did not affect the Cabinet's burden to prove that a trial court
had previously found the children to be abused or neglected. The Court
further held that clear and convincing evidence supported the trial court's
findings that there existed at least two statutory grounds for termination of
Mother's parental rights, as well as the conclusion that termination was in
the children's best interests.

G.

Oster v. Oster, 444 S.W.3d 460 (Ky. App. 2014)
Opinion by Judge Nickell; Judge Clayton concurred; Judge Combs
concurred in result only. In an appeal from an order reinitiating contact
between the parties' two sons and their mother, the Court of Appeals
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reversed and remanded. The mother suffered a head injury while in
college and at some point was diagnosed with borderline personality
disorder, anxiety disorder, NOS, and obsessive/compulsive disorder. The
mother had not seen her sons since December 2008 and, due to entry of
a domestic violence order, was forbidden to have any contact with her
former husband and children. In 2011, the family court entered an order
stating that it believed it was in the children's best interests to have a
relationship with their mother, but before the court would consider resuming supervised visitation, she had to comply with "all recommendations"
made by the court-appointed evaluator. The evaluator testified that he
had "reluctantly recommended" resuming visitation at one point, but he
withdrew that recommendation because the mother had not progressed in
treatment and had concealed the true extent of her mental health issues
from her psychologist. Despite the mother's failure to follow any of the
evaluator's recommendations, the family court entered an order allowing
those involved to work toward reinitiating visitation. In reversing, the Court
noted that the 2011 order requiring full compliance with "all recommendations" had not been rescinded or amended; all witnesses and the trial
court agreed there had been no compliance; and the trial court wrongly
presumed visitation was in the boys' best interests under KRS 403.320.
Since the mother had been denied visitation previously, the presumption
was unavailable to her. McNeeley v. McNeeley, 45 S.W.3d 876, 878 (Ky.
App. 2001); Hornback v. Hornback, 636 S.W.2d 24, 26 (Ky. App. 1982).
The proper standard for resuming supervised visitation in this scenario
was "best interests" of the children, but no one had established that
resuming visitation was in the best interests of the boys even though they
had expressed a strong desire to see their mother. Therefore, reversal
was merited.
H.

Robison v. Theele, No. 2013-CA-001077-ME, 2015 WL 1869486 (Ky.
App. Apr. 24, 2015)
Opinion by Judge Combs; Chief Judge Acree and Judge Maze concurred.
After the death of a divorced mother with primary residential custody of
two minor children, the children's maternal grandparents filed a petition to
be designated the de facto custodians of the children in addition to a
motion for an order maintaining the visitation schedule previously
followed. The circuit court entered orders maintaining the visitation
schedule, granting grandparents de facto custodian status, and holding
Father in contempt, among other things. Father appealed and moved for
a stay, which was granted. The Court of Appeals vacated and remanded,
holding that the circuit court could not grant the ex parte motion to
maintain the visitation schedule and that Father could not be held in
contempt of the ex parte order granting the motion. The Court further held
that the grandparents' petition to be designated the de facto custodians of
the children was premature and that the circuit court could not award
grandparent visitation absent findings supporting a conclusion that
visitation was in the children's best interest.
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I.

W.R.L. v. A.H., No. 2014-CA-001240-ME, 2015 WL 1746240 (Ky. App.
Apr. 17, 2015), petition for DR pending
Opinion by Chief Judge Acree; Judge D. Lambert concurred; Judge Maze
concurred by separate opinion in which Chief Judge Acree joined. The
Court of Appeals reversed a family court order in an adoption proceeding
that granted intervention to a non-custodian, non-parent of a child who
was the subject of a stepparent adoption petition and dismissed the case.
The family court had held that the intervening party had standing in the
adoption action based on Mullins v. Picklesimer, 317 S.W.3d 569 (Ky.
2010). However, the Court of Appeals held that the basis for standing to
pursue custody identified in Mullins, found in KRS 403.800(13) and KRS
403.822, was made expressly inapplicable to adoption proceedings by
KRS 403.802. Furthermore, the intervening party had not obtained a
custody order under Mullins before seeking intervention, nor had the party
either alleged facts or presented evidence in the adoption proceeding that
would have satisfied the physical custody requirement of KRS
403.800(13)(a) for "a person acting as a parent" to permit standing under
Mullins to pursue custody in a separate proceeding. The Court could find
no alternative basis for affirming the family court and, therefore, reversed
and remanded the case with instructions to reinstate the stepparent
adoption petition.

XIV.

DAMAGES
Service Financial Company v. Ware, No. 2013-CA-002121-DG, 2015 WL
1611798 (Ky. App. Apr. 10, 2015), rehearing granted
Opinion by Chief Judge Acree; Judges Stumbo and Taylor concurred. The Court
of Appeals granted discretionary review to address appellant's appeal of an
opinion by the Franklin Circuit Court affirming a Franklin District Court order of
default judgment that limited post-judgment interest on a retail installment
contract to 12 percent per annum. Appellant is the assignee of a retail installment
contract executed by appellee. Appellee defaulted, and appellant filed suit to
collect on the contract. After appellee failed to respond to the lawsuit, appellant
moved for default judgment and, citing KRS 360.040 – which allows a court to
deviate from the statutory post-judgment interest rate of 12 percent when a party
has agreed to accruing interest on a written obligation – requested post-judgment
interest at the rate of 15 percent per annum, the purported interest rate contained
in the contract. The district court denied the claim of 15 percent post-judgment
interest and allowed only 12 percent post-judgment interest. The circuit court
affirmed, finding the damage claim to be an unliquidated sum. The Court of
Appeals granted discretionary review and affirmed on the alternative ground that
the contract sued upon was a retail installment contract in which appellee agreed
to pay the cash price of the vehicle plus a time price differential (finance charge),
but did not agree to the accrual of interest at any rate, much less a rate in excess
of that stated in KRS 360.040. Because the contract bore no interest, appellant
was only entitled to post-judgment interest at the statutory rate of 12 percent per
annum.
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XV.

DEATH
Flick v. Estate of Wittich by and through Wittich, No. 2009-CA-002378-MR, 2015
WL 495537 (Ky. App. Feb. 6, 2015), petition for DR pending
Opinion by Judge Maze; Judge Kramer concurred; Judge J. Lambert dissented
without separate opinion. A murder victim's parents, as the personal
representatives of the victim's estate, filed a wrongful death complaint against the
individual convicted of the murder. The circuit court entered a judgment on a jury
verdict awarding $2,900,000 in compensatory damages and $53,000,000 in
punitive damages. The Court of Appeals dismissed the subsequent appeal for
failure to join necessary and indispensable parties, namely the co-administrators
of the estate; however, the Supreme Court of Kentucky reversed and remanded
for review on the merits. On remand, the Court of Appeals reversed, holding that
the victim's parents knew or had reason to know of the injury and that it may
have been caused by appellant's conduct. This triggered the extended two-year
limitations period applicable to wrongful death actions brought by personal
representatives, no later than the date of the indictment. Since this action was
not brought within the applicable two-year period, the circuit court erred by not
dismissing the complaint.

XVI.

EDUCATION
Moss v. Kentucky State University, No. 2013-CA-001431-MR, 2014 WL 6602516
(Ky. App. Nov. 21, 2014), petition for DR pending
Opinion by Judge VanMeter; Judges Kramer and Taylor concurred. A former
employee, who had been terminated from her accountant position, brought an
action against Kentucky State University (KSU) under the Kentucky
Whistleblower Act. The circuit court granted KSU's motion for summary
judgment, and the Court of Appeals affirmed, holding that appellant's complaints
regarding unfair treatment by her boss amounted to nothing more than
disagreements with a supervisor and thus were not actionable under the
Whistleblower Act. The Court further held that appellant's complaints regarding
the "impossible" task of reconciling KSU's financial accounts did not fall under the
protection of the Whistleblower Act. The university was already aware of
problems with reconciling accounts receivable and financial statements and had
been attempting to address the accounting problem.

XVII.

EMINENT DOMAIN
A.

Bluegrass Pipeline Company, LLC v. Kentuckians United to Restrain
Eminent Domain, Inc., No. 2014-CA-000517-MR, 2015 WL 2437864 (Ky.
App. May 22, 2015), petition for DR pending
Opinion by Judge Stumbo; Judges J. Lambert and Taylor concurred. The
Court of Appeals held that Bluegrass Pipeline Company, LLC could not
utilize eminent domain in order to build pipelines to transport natural gas
liquids through Kentucky. The Court determined that KRS 278.502 only
granted condemnation powers to entities providing public utilities
regulated by the Public Service Commission. Bluegrass Pipeline was not
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regulated by the Public Service Commission, and the natural gas liquids
were not being utilized by Kentucky citizens; instead, they were being
transported to a facility in the Gulf of Mexico. The Court also held that
appellee had standing to bring the underlying declaratory judgment
action.
B.

Commonwealth, Transportation Cabinet, Department of Highways v.
Guess, No. 2013-CA-001196-MR, 2015 WL 2266690 (Ky. App. May 15,
2015), petition for DR pending
Opinion by Judge J. Lambert; Judges Dixon and Taylor concurred. In a
condemnation action brought under Kentucky's Eminent Domain Act, the
property owner moved to dismiss the action based on the Transportation
Cabinet's failure to prosecute the issue of just compensation within thirty
days of the date of the entry of an interlocutory order and judgment
authorizing the Cabinet to take possession of the property. The circuit
court granted the motion and thereafter denied the Cabinet's motion to
alter, amend, or vacate judgment. The Court of Appeals vacated and
remanded, holding that the Cabinet should not have been dispossessed
of the property once possession was granted to it. Even though the
Cabinet took no steps to prosecute the issue of valuation and
compensation within a reasonable time after entry of the IOJ, the roadway
expansion project had already started by the time the property owner filed
his exceptions and motioned to dismiss the case; moreover, the owner
had not contested the Cabinet's right to take the property. Under these
circumstances, rather than dismissing the case in its entirety, the circuit
court should have set the matter for a jury trial on compensation or made
the IOJ final and appealable, especially in light of the fact that the
Eminent Domain Act was silent as to a specific amount of time in which a
trial on the exceptions and compensation was to be held.

XVIII. EMPLOYMENT
A.

Collins v. KCEOC Community Action Partnership, Inc., 455 S.W.3d 421
(Ky. App. 2015)
Opinion by Judge Combs; Judges Nickell and Taylor concurred. A former
substitute teacher brought an action against her employer, a child
development center, for wrongful discharge, negligence and vicarious
liability, and defamation. The circuit court granted the employer's motion
to dismiss, and the Court of Appeals affirmed. The Center terminated
appellant's employment and reported appellant's suspected neglect of a
four-year-old student to the Cabinet for Health and Family Services'
Department of Community Based Services. Even though appellant was
later exonerated in a hearing, the Court held that she had no cause of
action against her employer because of the sweeping, mandatory nature
of KRS 620.030(6) regarding the reporting of suspected child abuse or
neglect. Failure to report is a crime under that statute, and any entity
making such a report in good faith enjoys immunity from a lawsuit
pursuant to the statute. Since appellant produced no evidence of bad
faith, the Court affirmed the dismissal of appellant's complaint.
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B.

Gateway Area Development District, Inc. v. Cope, Nos. 2013-CA-001855MR & 2013-CA-001937-MR, 2015 WL 602726 (Ky. App. Feb. 13, 2015),
petition for DR pending
Opinion by Judge Clayton; Chief Judge Acree and Judge Kramer
concurred. Gateway Area Development District, Inc. (GADD) appealed
the circuit court's decision in a case involving the Kentucky Whistleblower
Act, codified in KRS Chapter 61. GADD maintained that the circuit court
erred when it failed to grant GADD's motions for directed verdict and
judgment notwithstanding the verdict. GADD argued that it was entitled to
a directed verdict because it was not an "employer" as contemplated
under the Whistleblower Act, and that Cope's (the employee) disclosure
did not qualify as a protected disclosure under the Act. In addition, GADD
contended that the circuit court erred when it took judicial notice that
GADD was an "employer" under KRS 61.102(2) and when it awarded
Cope attorney's fees. In the cross-appeal, Cope claimed that the circuit
court erred when it denied his motion to restore his request for punitive
damages. The Court of Appeals reversed and remanded. The Court first
held that GADD was entitled to a directed verdict. Under the
Whistleblower Act, a claimant must establish four elements. Two of the
four elements were contested by GADD – whether, for purposes of the
Act, it was a state employer, and whether Cope's disclosure was
protected. The Court concluded that although GADD is a governmental
entity, Cope failed to establish that it was a political subdivision of the
Commonwealth and, therefore, an "employer" within the meaning of the
Act. Second, the Court held that Cope's filing of Form SS-8 with the IRS
for a determination of whether he was an employee or an independent
contractor for the district was not a good faith disclosure as contemplated
under the Act. As noted in Davidson v. Commonwealth, Dept. of Military
Affairs, 152 S.W.3d 247 (Ky. App. 2004), reports of publicly known
information are not afforded protection under KRS 61.102. Additionally,
the Court observed that although the federal government modified its
whistleblower statutes in 2013, the Commonwealth had not amended its
Whistleblower Act; therefore, review must be conducted pursuant to the
holdings of previously-decided Kentucky cases. Finally, the Court held
that the circuit court erred in granting Cope's motion for judicial notice that
GADD was a political subdivision of the state. Judicial notice of an
adjudicative fact may only be taken if the fact is not subject to a
reasonable dispute. Here, the evidence and legal analysis demonstrated
that GADD's status as an "employer" under the Act was neither generally
known nor specifically referenced by any unquestionable authority. Since
the Court reversed the circuit court, the remaining issues regarding the
efficacy of an award of attorney's fees and Cope's cross-appeal
concerning punitive damages were rendered moot.

C.

McCann v. Sullivan University System, Inc., No. 2014-CA-000392-ME,
2015 WL 832280 (Ky. App. Feb. 27, 2015), petition for DR pending
Opinion by Judge J. Lambert; Judges Clayton and Thompson concurred.
A former employee of a private university brought a putative class action
against the university for unpaid wages and overtime under both state law
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and the Fair Labor Standards Act of 1938 (FLSA). The university
subsequently removed the case to federal court. After voluntary dismissal
of the FLSA claims, the state law claims were remanded to state court.
The circuit court denied the former employee's motion to certify a class,
and the Court of Appeals affirmed, holding that KRS 337.385, which
governs an employer's liability for unpaid wages, barred the former
employee from maintaining a class action.
D.

TECO Mechanical Contractor, Inc. v. Kentucky Labor Cabinet, No. 2013CA-001601-MR, 2014 WL 5305464 (Ky. App. Oct. 17, 2014), petition for
DR pending
Opinion by Judge Combs; Judges Stumbo and Thompson concurred.
The Court of Appeals affirmed an order finding that appellant had violated
the prevailing wage law by misclassifying and underpaying seven
employees. Appellant split the employees' work hours between "skilled"
and "unskilled" pay rates by applying an arbitrary, predetermined formula.
The employees testified that they were often paid at the general laborer
rate when performing skilled work, and employees who testified about the
completion of their time cards indicated that they were told to list a certain
number of hours as skilled work and a certain number of hours as general
labor regardless of the actual time spent performing each type of work.
The Court further agreed that the circuit court's decision to apply the
"work-incident-to-trade" method of evaluating the employees' work hours
for purposes of determining the amount of back wages to award was
reasonable under the circumstances. The circuit court's award of
prejudgment interest was also affirmed as a proper exercise of its
discretion.

XIX.

ENVIRONMENT
Louisville Gas and Electric Company v. Kentucky Waterways Alliance, Nos.
2013-CA-001695-MR & 2013-CA-001742-MR, 2015 WL 3427746 (Ky. App. May
29, 2015), rehearing pending
Opinion by Judge Stumbo; Judge Nickell concurred; Judge Maze concurred in
part, dissented in part, and filed a separate opinion. The Court of Appeals
affirmed a decision of the Franklin Circuit Court determining that the Kentucky
Energy and Environment Cabinet failed to comply with the federal Clean Water
Act when it issued a permit to the Louisville Gas and Electric Company allowing
one of its coal-fired electric power-generating facilities to discharge wastewaters
into the Ohio River. The majority opinion of the court held that 40 C.F.R. §125.3
mandates that when such a permit is being issued, the Cabinet must perform a
case-by-case review of the necessity for alternative methods of limiting or
eliminating the discharge of toxic pollutants. The majority concluded that the
Cabinet did not perform such a review. Judge Maze dissented in part because he
believed a case-by-case review was not required.
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XX.

EVIDENCE
A.

Chaney v. Justice, No. 2013-CA-000230-MR, 2014 WL 3537055 (Ky.
App. July 18, 2014), petition for DR pending
Opinion by Judge Clayton; Judges Combs and Stumbo concurred. The
Court of Appeals affirmed a judgment that resolved the question of the
proper boundary line between the parties' two tracts of land. However, in
affirming the decision, the Court concluded that certain testimony by the
deceased property owner of one of the tracts should not have been
admitted. The trial court had permitted the admission of the testimonial
evidence under KRE 803(20), which is an exception to the hearsay rule.
The Court discussed the implications of KRE 803(20), which allows for
the admission of reputation evidence in a community about boundaries or
customs affecting the land and also allows reputation evidence about
events of general history important to the community or state. Noting that
Kentucky has a lack of authority addressing the rule, the Court looked to
a treatise on evidence and rulings from other jurisdictions. The Court
ultimately held that KRE 803(20) applies only to reputation or general
consensus evidence and does not permit the admission of specific
statements or assertions made by a predecessor in interest regarding a
boundary line. However, even though the testimony at issue was
improperly admitted by the trial court, the Court held that such admission
was harmless error and affirmed the decision of the trial court.

B.

Werner Enterprises, Inc. v. Northland Ins. Co., 437 S.W.3d 730 (Ky. App.
2014)
Opinion by Judge VanMeter; Chief Judge Acree and Judge Jones
concurred. In an automobile negligence action, the Court of Appeals held
that the trial court did not abuse its discretion by allowing the trooper who
investigated a three-vehicle collision to testify about his identification of
"human factors" involved in the collision, specifically the defendant
driver's "following too close and inattention." The trooper was qualified as
an accident reconstruction expert and identified the human factors based
on the conditions he observed upon arriving at the scene and the layout
of the vehicles. Moreover, the trooper did not opine about the "ultimate
issue" of the case, i.e., fault; rather, his opinion concerned a subject
specifically within the knowledge of a trained accident reconstruction
expert and was likely to assist the jury in understanding the
circumstances of the collision. Accordingly, since the trooper's testimony
did not go to the ultimate issue of liability, his opinion did not invade the
province of the jury and was admissible. The Court further held that the
defendant was not entitled to a directed verdict on grounds that the
presence of a "sudden emergency" eliminated the defendant's duty of
care. The jury instructions set forth the defendant's specific duties with
respect to operating the motor vehicle and the "sudden emergency"
instruction properly qualified those specific duties. The determination of
whether a party breaches a duty of care, with or without the presence of a
"sudden emergency," is a question of fact for the jury. In this case, the
jury was properly instructed on the "sudden emergency" and was charged
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with deciding whether it believed the defendant's conduct was a
reasonable response to the circumstances. The mere presence of a
"sudden emergency" did not necessitate a directed verdict and the trial
court did not err by declining to enter one.
XXI.

FAMILY LAW
A.

Bouvette v. Bouvette, No. 2013-CA-000927-MR, 2014 WL 5064477 (Ky.
App. Oct. 10, 2014), petition for DR pending
Opinion by Judge Stumbo; Judges Clayton and Combs concurred. The
Court of Appeals reversed and remanded an order of the Jefferson Circuit
Court addressing the financial issues in a marital dissolution action. A trial
regarding the financial matters was scheduled for February 27, 2013. On
February 6, 2013, appellant moved for a continuance because she had
not been able to retain counsel. That motion was denied. On February 20,
2013, appellant again moved for a continuance because she had been
hospitalized for severe depression and was unable to attend the trial, in
addition to still having been unable to retain counsel. That motion was
denied and the trial went forward. Consequently, no one was present at
the trial to represent appellant's interests. On appeal, the Court of
Appeals reversed the trial court's judgment as to the financial matters on
grounds that appellant should have been granted a continuance. In
reaching this decision, the court discussed the continuance factors set
forth in Snodgrass v. Com., 814 S.W.2d 579 (Ky. 1991).

B.

Brown v. Brown, 456 S.W.3d 823 (Ky. App. 2015)
Opinion by Judge Jones; Judges Clayton and Dixon concurred. The Court
of Appeals affirmed the circuit court's award to Wife, which included costof-living adjustments ("COLAs") that Husband's civil retirement account
received after the parties divorced. Specifically, the Court held that where
the original dissolution decree used the deferred distribution method and
made no mention of the exclusion of any future COLAs, the former
spouse was entitled to inclusion of the COLA on her marital percentage of
the retirement payout upon distribution. This approach allowed the former
non-employee spouse to fully realize the present-day value of the marital
portion of the pension. To hold otherwise would result in a reallocation of
the percentage values, i.e. the non-employee spouse would receive less
than the 50 percent value of the marital portion and the employee spouse
would receive more. Therefore, Wife was entitled to share equally in the
COLA as it applied to the marital portion of Husband's retirement.

C.

Farrar v. Farrar, Nos. 2013-CA-000180-MR & 2013-CA-000253-MR, 2014
WL 7012609 (Ky. App. Dec. 12, 2014), petition for DR pending.
Opinion by Judge Jones; Judges Lambert and Stumbo concurred. The
Court of Appeals reversed the trial court's order requiring Husband to pay
Wife one-half interest in the marital residence minus closing costs when
Husband was to retain, rather than sell, the residence. The Court also
affirmed the trial court's exercise of subject matter jurisdiction when it
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allowed Husband to retain the marital residence post-decree without
making any findings pursuant to CR 60.02. The Court also held that the
doctrine of estoppel by deed did not preclude Wife from appealing the trial
court's order after delivering the deed and accepting the equity payment
pursuant to the order. The Court additionally remanded an award of
attorney's fees for consideration of the financial circumstances of the
parties and upheld the trial court's refusal to award sanctions to Husband.
D.

Holt v. Holt, 458 S.W.3d 806 (Ky. App. 2015)
Opinion by Judge Jones; Judge Dixon concurred; Judge Thompson
concurred with the majority opinion via separate opinion. The Court of
Appeals affirmed the trial court's entry of domestic violence orders against
appellant. The Court held that KRS 403.725(1), (4), and (7) make it clear
that in DVO actions, venue is appropriate in both the county where the
victim resides (or has fled to) and any county circuit court where ongoing
marital dissolution proceedings involving the same parties are pending.
Appellee, a resident of Nelson County, filed his petition for a DVO in
Nelson County. This was proper under KRS 403.725(1). However, since
there was an ongoing dissolution action pending before the Bullitt Family
Court, venue was also appropriate in that circuit court under KRS
403.725(4). After reviewing appellee's petition, and having been made
aware of the parties' pending dissolution proceedings in Bullitt County, the
Nelson District Court determined that venue would be more appropriate in
Bullitt County because the family court judge there was already familiar
with the parties and their interactions with one another. The Court of
Appeals held that this was an appropriate decision as venue was proper
in both locations. Next, the Court held that there was sufficient evidence
for the trial court to reasonably infer that appellant had previously
engaged in acts of domestic violence against appellee and that her
conduct caused appellee to fear that appellant would engage in future
acts of domestic violence against him. Finally, the Court held that
appellant was provided with an adequate DVO hearing under KRS
403.750(1).

E.

K.W. v. J.S., 459 S.W.3d 399 (Ky. App. 2015)
Opinion by Judge Kramer; Chief Judge Acree and Judge Clayton
concurred. J.S. ("Father") agreed to the entry of a judgment of paternity
with respect to twins that he knew or should have known were not his
biological children. K.W. ("Mother") appealed an order of the family court
discontinuing Father's child support. Father cross-appealed the denial of
his CR 60.02 motion to set aside the agreed judgment of paternity. The
Court of Appeals affirmed the denial of Father's motion, holding that the
family court's decision denying the father's CR 60.02 motion was
supported by substantial evidence in the form of testimony that: (1) Father
knew or should have known he was not the biological father because the
twins appeared to be a different ethnicity than both Father and Mother; (2)
Father continued a paternal relationship with the twins for years after
tests confirmed he was not the biological father; and (3) Father entered
into the paternity agreement to receive tax benefits. Similarly, the Court
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upheld the family court's finding that Father failed to prove the essential
elements of fraud – the misrepresentation of any material fact or
inducement with respect to the agreed judgment of paternity. Under the
circumstances, Father was estopped from asserting a position
inconsistent with his conduct and his motion was properly denied. The
Court then reversed the family court's order discontinuing support, holding
that children are entitled to support from their legal parents, and that
discontinuing the support of a legal parent was an abuse of discretion.
F.

Lambe v. Weber, Nos. 2013-CA-000891-MR, 2013-CA-000930-MR,
2013-CA-001642-MR, 2014 WL 6092239 (Ky. App. Nov. 14, 2014),
petition for DR pending
Opinion by Judge Dixon; Judges Moore and Nickell concurred. The Court
of Appeals reversed in part and affirmed in part the family court's findings
of fact, conclusions of law, and judgment in the parties' dissolution
proceedings. The Court held that the family court properly found that
appellee met the statutory criteria for an award of maintenance.
However, the family court erred in calculating the maintenance award by
including appellee's proportional share of the minor children's expenses
with her own reasonable monthly expenses. Awards of spousal
maintenance and awards of child support are two distinctly separate
concepts that serve different purposes. The term "reasonable needs," as
referred to in KRS 403.200(1), speaks in terms of whether the party
seeking maintenance lacks sufficient property to provide for "his"
reasonable needs and whether that party is unable to support "himself"
through appropriate employment. Thus, in calculating the amount and
duration of maintenance, a family court is not to consider any amounts
expended by the party seeking maintenance for the care and support of a
dependent child.

G.

McVicker v. McVicker, 461 S.W.3d 404 (Ky. App. 2015)
Opinion by Judge J. Lambert; Judge Jones concurred; Chief Judge Acree
concurred via separate opinion. In an appeal in a dissolution action, the
Court of Appeals reversed in part, vacated in part, and remanded the
family court's judgment. The Court held that the husband had not
sufficiently traced his non-marital interest in the marital residence through
documentary evidence (the husband contended that he used pre-marital
funds to pay for property purchased just prior to the marriage and used
the proceeds from the sale of that property for property purchased during
the marriage, but the later properties were purchased before the prior
property had been sold); that the husband failed to adequately trace
funds given to him by his parents into an investment account and was not
therefore entitled to a non-marital interest in those funds; that the family
court abused its discretion in dividing the marital investment account
based solely on findings related to the parties' adult disabled son and
without considering the statutory factors; and that the family court abused
its discretion in denying the wife's motion for maintenance due to its
failure to consider the statutory factors and to properly apply the relevant
statute. The concurring opinion addressed the need to cite to the specific
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pages of the certified record pursuant to CR 76.12(4)(iv) and (v) and to
not provide citations to documents attached to the brief in an appendix.
H.

S.L.C.E. v. Cabinet for Health and Family Services, 454 S.W.3d 305 (Ky.
App. 2014)
Opinion by Judge J. Lambert; Judges Clayton and Thompson concurred.
The Court of Appeals affirmed the termination of a mother's parental
rights to her child. The mother argued that her due process rights were
violated due to the fact that she was not notified of the trial court's intent
to use the "beyond a reasonable doubt" standard found in the Indian
Child Welfare Act, 25 U.S.C. §1912, and that termination was therefore
improper. The court held that the Existing Indian Family Doctrine applied,
thus rendering the application of the "beyond a reasonable doubt"
standard improper. However, because the Commonwealth utilized a
higher standard of proof than the lesser standard typically used, the
mother was not prejudiced and termination was proper.

I.

Waddle v. Waddle, 447 S.W.3d 653 (Ky. App. 2014)
Opinion by Judge Clayton; Chief Judge Acree and Judge Moore
concurred. In an action where the custodial mother of a minor child
appealed from an order granting visitation rights to the child's paternal
grandparents, the Court of Appeals reversed and remanded, holding that
the grandparents had the burden of overcoming a presumption that the
mother acted in the child's best interests by objecting to the visitation
petition. In reaching this decision, the court noted that clear and
convincing evidence of a loving relationship between a child and his
grandparents was not enough to overcome the presumption that a
parent's objection to grandparent visitation is in the child's best interests.
Instead, the grandparents, to rebut this presumption, must provide clear
and convincing evidence that granting them visitation rights is in the
child's best interest.

XXII.

FRAUD
Norwich v. Norwich, 459 S.W.3d 889 (Ky. App. 2015)
Opinion by Judge J. Lambert; Judges Stumbo and Taylor concurred. The
cohabitant of 4.87 acres of land brought suit against the holder of a deed, his
brother, alleging fraudulent conveyance of his one-half undivided interest in the
property. The deed holder counterclaimed, alleging trespass. Following a bench
trial, the circuit court entered judgment in favor of the cohabitant, ordering the
deed holder to execute a quitclaim deed transferring the cohabitant's half-interest
in the property back to him. The Court of Appeals affirmed, holding that the
evidence supported the circuit court's conclusion that the holder committed fraud
in inducing his brother to sign the deed transferring full ownership of the property
to him. The Court concluded that the evidence supported the circuit court's
findings that appellant's version of events was not plausible and that fraud had
been committed, despite the court's finding that the deed had not been altered,
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when considered in conjunction with the familial relationship and their past
business dealings related to the property.
XXIII. HEALTH
Commonwealth of Kentucky, Board of Chiropractic Examiners v. Barlow, 454
S.W.3d 862 (Ky. App. 2014)
Opinion by Judge Moore; Judges Taylor and VanMeter concurred. Two medical
doctors rendered opinions to an insurance carrier for the purpose of assisting the
carrier in determining whether to pay or deny personal injury protection (PIP)
benefits to individuals involved in motor vehicle accidents who later sought
chiropractic treatment. The Kentucky Board of Chiropractic Examiners sought an
injunction in Franklin Circuit Court against both doctors, contending that they had
violated KRS 312.200(3) because: (1) it had not licensed and trained either
doctor pursuant to KRS 312.200(3); and (2) both doctors had rendered opinions
regarding the reasonableness and necessity of chiropractic treatment and, in its
view, had therefore conducted unauthorized "peer reviews" within the meaning of
KRS 312.015(4). The circuit court dismissed the Board's suit, and the Board
subsequently appealed. In affirming, the Court of Appeals interpreted these
statutory provisions to mean that if an individual evaluates the appropriateness,
quality, utilization, and cost of health care and health service provided to a
patient by a Kentucky chiropractor, but has done so without the license and
training described in KRS 312.200(3) and without purporting to do so under the
purview of KRS 312.200, that individual has not conducted a "peer review" within
the meaning of these statutory provisions and is not, therefore, subject to any
kind of action or censure from the Board.
XXIV. IMMUNITY
A.

Beward v. Whitaker, No. 2013-CA-000773-MR, 2015 WL 293461 (Ky.
App. Jan. 23, 2015), petition for DR pending
Opinion by Judge J. Lambert; Judges Jones and Stumbo concurred. The
Court of Appeals affirmed the circuit court's interlocutory decision ruling
that two high school principals were not entitled to qualified official
immunity for injuries a student sustained in a hallway that was
unsupervised because the teacher assigned to supervise that station
pursuant to the supervision schedule was absent that day. The
supervision schedule was adopted in order to implement the Code of
Student Behavior and Discipline, which was formulated pursuant to KRS
158.148(4). The principals argued that because the supervision schedule
did not include any direction or rule to address when a teacher or
administrator assigned to a station was absent, it was left to their
discretion as to how to proceed, which entitled them to immunity. The
court of appeals disagreed, and held that the principals were engaged in
ministerial actions in enforcing the Code via the supervision schedule, as
they were not required to use discretion but were instead tasked with
enforcing the supervision schedule.
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B.

Hurt v. Parker, No. 2011-CA-002257-MR, 2015 WL 1966549 (Ky. App.
May 1, 2015), released for publication
Opinion by Judge Combs; Judges J. Lambert and Nickell concurred. On
remand from the Supreme Court of Kentucky, the Court of Appeals
vacated and remanded an order denying a school principal's motion for
summary judgment as to negligence claims filed against him in his
individual capacity. The Court held that a principal's responsibility for
maintaining a school parking lot was discretionary in nature. Therefore,
the circuit court erred in concluding that the principal was not entitled to
complete summary judgment.

C.

Kentucky River Foothills Development Council, Inc. v. Phirman, No. 2013CA-001858-MR, 2015 WL 1746483 (Ky. App. Apr. 17, 2015), petition for
DR pending
Opinion by Judge Jones; Judge Clayton concurred; Judge VanMeter
dissented via separate opinion. The estate and minor children of an
individual who committed suicide after leaving a substance abuse
treatment program brought a wrongful death action against the private
nonprofit corporation that operated the program pursuant to a contract
with the Department of Corrections. The corporation moved for summary
judgment, arguing that its designation as the community action agency to
combat poverty in several counties entitled it to governmental immunity.
The circuit court denied the motion and the Court of Appeals affirmed,
holding – as a matter of first impression – that the corporation was not
entitled to governmental immunity. Even if providing services to the poor
at the county level was an integral government function, the corporation
was not created by or at the behest of the state or any county, but by
private citizens. Moreover, the corporation's designation as a community
action agency did not transform it into an entity created by the county,
despite subjecting the corporation to additional oversight, but merely
allowed it to receive and disburse federal grant funds. The corporation
remained free to, and did, offer services and programs outside the scope
of its designation.

D.

Mucker v. Brown, No. 2012-CA-001013-MR, 2015 WL 2266501 (Ky. App.
May 15, 2015), released for publication
Opinion by Judge Thompson; Judges Combs and Stumbo concurred. On
remand from the Supreme Court of Kentucky, the Court of Appeals held
that the circuit court properly denied summary judgment for a school plant
operator on the basis of qualified official immunity. A school employee
filed an action against the plant operator in her individual capacity after
the employee slipped on ice that had accumulated on the school's
sidewalk. The Court held that although the plant operator may have had
the discretion to decide when and where to begin clearing the sidewalk,
she had the ministerial duty to clear the sidewalk of ice prior to the time
students, parents, and staff members were reasonably anticipated to
arrive at the school. Therefore, because her duties in this regard were
ministerial in nature, she was not entitled to qualified official immunity.
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E.

Rivera v. Lankford, Nos. 2012-CA-002057-MR, 2012-CA-002058-MR,
2012-CA-002059-MR,
2012-CA-002097-MR,
2012-CA-002123-MR,
2012-CA-002162-MR, 2012-CA-002216-MR, 2012-CA-002217-MR, 2014
WL 2536914 (Ky. App. June 6, 2014), petition for DR pending
Opinion by Chief Judge Acree; Judges Caperton and VanMeter
concurred. The Court of Appeals affirmed in part and reversed in part a
judgment of the Jefferson Circuit Court granting summary judgment in
favor of the Louisville Jefferson County Metro Government and several
employees of the Louisville Zoo, in their individual capacities, on the basis
of their qualified official immunity, and granting summary judgment in
favor of the Louisville Zoo Foundation and three other Louisville Zoo
employees after having determined they owed no duty to the plaintiffs.
The underlying suit came about after the Green Train at the Louisville Zoo
overturned. The Court first concluded that the Louisville Jefferson County
Metro Government was a county government entitled to sovereign
immunity. Next, the court reversed the trial court's finding that Louisville
Zoo Director John Walczak was protected by qualified official immunity.
Distinguishing Autry v. Western Kentucky University, 219 S.W.3d 713
(Ky. 2007), from the current fact pattern, the court held that Walczak
could not delegate away his ministerial statutory duties and, therefore,
was not entitled to qualified official immunity. The Court also held that the
majority of the remaining zoo employees were likewise not entitled to
qualified official immunity because certain statutes imposed upon them
defined ministerial duties related to the operation or maintenance of the
Green Train. Finally, the court held that the Louisville Zoo Foundation and
three zoo employees were entitled to summary judgment because they
owed no duty to the plaintiffs with respect to the operation or maintenance
of the Green Train.

F.

Slattery v. J. F., No. 2013-CA-000830-MR, 2015 WL 3424794 (Ky. App.
May 29, 2015), petition for DR pending
Opinion by Chief Judge Acree; Judges D. Lambert and VanMeter
concurred. The Court of Appeals held that the denial of a CR 54.02(1)
motion to reconsider an order denying the claim of qualified official
immunity was immediately appealable for reasons identical to those
stated in Breathitt County Bd. of Educ. v. Prater, 292 S.W.3d 883 (Ky.
2009). Fear of abuse by repetitive motions can be addressed by the
circuit court's application of CR 11 and such other authorities as are at a
court's disposal. Applying well-known guidance regarding qualified official
immunity, the Court also held that two teachers and a principal were
entitled to such immunity relative to claims by a parent that they were
negligent in failing to prevent the bullying of a child by a fellow student.

G.

White v. Norton Healthcare, Inc., 435 S.W.3d 68 (Ky. App. 2014)
Opinion by Judge Jones; Judges Lambert and Stumbo concurred.
Mother, individually and on behalf of her minor daughter, filed a complaint
against a hospital, physicians, and the physicians' employer, alleging
medical negligence and violation of KRS 620.030 – Kentucky's statute
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governing reporting suspected child abuse. The circuit court granted
appellees' motion for summary judgment after finding that appellees had
not violated KRS 620.030 and that they were immune from civil liability
pursuant to KRS 620.050. In affirming, the Court of Appeals held that
under the standards set forth in Norton Hospitals Inc., v. Peyton, 381
S.W.3d 286 (Ky. 2012), there was no evidence to support appellant's
contention that appellees acted in "bad faith" or negligently in making a
report of suspected child abuse and placing an involuntary hold on the
minor. Sufficient undisputed facts were present to support appellees'
subjective belief of possible abuse, which entitled them to immunity
pursuant to KRS 620.050. Moreover, the Court held that summary
judgment was not granted prematurely because, under Kentucky law,
statutory immunity is designed to relieve a defendant from the burdens of
litigation. Thus, a defendant should be able to invoke immunity at the
earliest stage of a proceeding.
XXV. INDEMNITY
Butt v. Independence Club Venture, Ltd., 453 S.W.3d 189 (Ky. App. 2014)
Opinion by Judge Dixon; Judge Clayton concurred; Judge Jones concurred in
result only. After entering into settlement agreements with an intoxicated driver
and the driver's insurer, an injured passenger and the co-administrators of the
estates of two other passengers filed suit against the nightclub that sold alcohol
to the driver on the night of the accident under the Dram Shop Act. The Court of
Appeals affirmed an order granting summary judgment in favor of the nightclub
and dismissing appellants' cause of action for violation of the Act. The Court held
that a "hold harmless" provision in appellants' release of claims against the
intoxicated driver and the driver's insurer precluded recovery against the
nightclub under the Act. In Destock #14 v. Logsdon, 993 S.W.2d 952 (Ky. 1999),
the Supreme Court of Kentucky held that pursuant to KRS 413.241(3), a
tortfeasor remains primarily liable for injuries while the dram shop is secondarily
liable with a right of indemnity against the tortfeasor. Thus, the "hold harmless"
provision releasing the tortfeasor, his family, and insurance company effectively
nullified all dram shop liability. Although appellants intended to preserve their
right to pursue a claim against appellee, they agreed to hold harmless and
indemnify the released parties from "any and all claims, liens, causes of action,
demands or suits of any kind which may have been brought because of the
accident referred to herein . . . ." Appellants were then precluded from any
recovery against appellee because it, in turn, would be entitled to indemnity
against the tortfeasor for the amount of any recovery, and appellants would be
required to hold the tortfeasor harmless to the extent of the indemnification. The
court noted that this is the "circuitry of litigation" that courts must avoid.
XXVI. INSURANCE
A.

Boarman v. Grange Indemnity Ins. Co., 437 S.W.3d 748 (Ky. App. 2014)
Opinion by Judge VanMeter; Chief Judge Acree and Judge Jones
concurred. On review from a judgment holding that appellant waived his
statutory right to uninsured motorist ("UM") coverage when his wife
1-263

signed a waiver rejecting coverage, the Court of Appeals reversed and
remanded, holding that each insured on a motor vehicle insurance policy
must individually reject UM coverage on his or her own behalf if he or she
does not wish to have such coverage included. In reaching this decision,
the court cited to the plain language of KRS 304.20-020, which requires
motor vehicle insurance policies to include UM coverage but provides that
"the named insured shall have the right to reject in writing such
coverage." The Court concluded that this language requires a written
rejection from each insured covered by the policy, not just the insured that
purchases the policy. The Court further held that appellant's wife did not
act as his agent in waiving his right to UM coverage, finding that he did
not give her permission or instructions to do so, nor did he subsequently
ratify her actions.
B.

Grange Property and Cas. Co. v. Tennessee Farmers Mut. Ins. Co., 445
S.W.3d 51 (Ky. App. 2014)
Opinion by Judge Clayton; Judges Combs and Stumbo concurred. An
employee brought a personal injury action arising from an automobile
accident that occurred with an uninsured motorist (UM) while the
employee was driving a vehicle owned by his employer. The employer's
UM insurer cross-claimed against the employee's personal UM insurer, a
Tennessee insurer, regarding the priority of UM coverage and seeking
judgment based on Kentucky's pro rata law. The circuit court entered
judgment in favor of the employee's insurer, and the Court of Appeals
affirmed. Applying the modern choice-of-law test set forth in Restatement
(Second) of Conflicts of Law §188, which determines the choice of law
based on which state has the most significant relationship with the
transaction and the parties, the Court determined that Tennessee law
was applicable regarding the priority of UM coverage. The Court then
held that the employer's UM coverage provided primary coverage to the
injured party and the employee's UM coverage provided secondary
coverage. However, the employee's UM coverage was extinguished
because under Tennessee law he had collected over $100,000.00 in
workers compensation benefits, which negated the payment of secondary
insurance.

C.

Hensley v. State Farm Mut. Auto. Ins. Co., No. 2013-CA-000006-MR,
2014 WL 3973115 (Ky. App. Aug. 15, 2014), petition for DR pending
Opinion by Judge Jones; Chief Judge Acree concurred; Judge Moore
dissented by separate opinion. This appeal required the Court of Appeals
to consider when the statute of limitations begins to accrue on an
underinsured motorist (UIM) claim. As a matter of first impression, the
Court held that the statute of limitations on a UIM claim starts to run when
the insurer denies a claim for UIM coverage and communicates that
denial to the insured. The Court also held that while an insurer can
shorten the limitations period by contract, KRS 304.14-370 operates to
prevent a foreign insurer from relying on policy provisions that bar claims
filed less than a year from the accrual of the cause of action. As such,
under both the policy terms at issue and the common law of Kentucky,
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appellant's UIM claim did not start to accrue until November 4, 2011 –
when appellee denied her claim and less than a year before the subject
action was filed.
D.

Hollaway v. Direct General Ins. Co. of Mississippi, Inc., No. 2013-CA000928-MR, 2014 WL 5064649 (Ky. App. Oct. 10, 2014), petition for DR
pending
Opinion by Judge Moore; Judges J. Lambert and Maze concurred. A
third-party claimant brought a bad faith action against an insurer under
the Kentucky Unfair Claims Settlement Practices Act (KUCSPA), alleging
that the insurer failed to reasonably evaluate, investigate, and negotiate a
settlement of her bodily injury claim following an automobile accident with
its insured. The circuit court entered summary judgment in favor of the
insurer, and the Court of Appeals affirmed. The Court held that under
KRS 304.12-230, an insurer has tort liability for bad faith if, and only if, its
liability for paying the claim in question was beyond dispute. Absent that,
an insurer has a right to defend the case without making any settlement
offer at all, until appellate review is final. Here, appellant's assertion that
appellee's liability for paying her claim was "beyond dispute" depended
upon the fact that appellee had settled her property damage claim arising
from the accident for $463.42 and had later settled her separate bodily
injury claim for $22,500. However, the Court held that under Kentucky
law, a settlement is not evidence of legal liability, nor does it qualify as an
admission of fault. Aside from that, what remained was a situation in
which appellee's legal liability for paying appellant anything at all
remained an unresolved question. No evidence of record supported that
the accident was responsible for causing appellant's alleged injuries, and,
of equal importance, the record did not demonstrate beyond dispute that
the insured caused the accident.

E.

Indiana Insurance Company v. Demetre, No. 2013-CA-000338-MR, 2015
WL 393041 (Ky. App. Jan. 30, 2015), petition for DR pending
Opinion by Judge Thompson; Judges Combs and Stumbo concurred.
The Court of Appeals affirmed a jury verdict and judgment awarding
appellee $925,000 for emotional pain and suffering and $ 2.5 million in
punitive damages in a first-party insurance bad faith claim. The court first
held that appellee made a claim for benefits under his homeowners
insurance policy when he notified Indiana Insurance of a personal injury
claim against him (the claim alleged injuries from gasoline vapors
emanating from appellee's vacant land), since "claim" included a demand
for benefits under the policy. Thus, this claim for benefits triggered
Indiana Insurance's duties under the Unfair Claims Settlement Practices
Act, Consumer Protection Act, and common law. Although Indiana
Insurance ultimately provided a defense and indemnification as to the
personal injury claim filed against appellee, it was not absolved from
liability where there was evidence it acted in bad faith. Specifically, there
was evidence showing that Indiana Insurance immediately set in motion a
defense of no coverage and did nothing to protect appellee's security
through prompt investigation of the merits of the personal injury claim;
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Indiana Insurance did not retain an expert or investigate the claim even
after being informed it had no merit; Indiana Insurance investigated and
quickly resolved the claim only after appellee hired his own attorney in the
personal injury action and the insurer's declaratory judgment action; and
the evidence supported a conclusion that the attorney provided by
Indiana Insurance was not functioning as independent legal counsel, but
was at all times controlled by adjusters who had the intent of denying
coverage. The Court then concluded that because appellee testified that
he incurred legal fees to defend against Indiana Insurance's litigation of
the coverage issue, there was sufficient evidence of an ascertainable loss
to submit the case to the jury under the Consumer Protection Act. The
Court also held that appellee was not required to produce expert
testimony that his emotional distress was severe. A heightened standard
of proof is not required when damages are sought in a statutory action in
which compensatory damages for mental anguish and anxiety have been
traditionally permitted. The Court also found no error in the jury
instructions where the breach of contract and tort elements were
intertwined but the jury was instructed to only award punitive damages on
the statutory claims. Further, the instructions were not required to include
any reference to the severity of appellee's emotional distress. Finally, the
Court held that the punitive damage award was not excessive and that
the issue of attorneys' fees was moot.
XXVII. JUDGMENT
A.

Boone v. Boone, No. 2014-CA-001672-ME, 2015 WL 3424866 (Ky. App.
May 29, 2015), petition for DR pending
Opinion by Judge Combs; Judges Kramer and Taylor concurred. An
estranged wife sought a domestic violence order (DVO) against her
husband. The circuit court granted the DVO petition and husband
appealed. The Court of Appeals remanded for written findings, holding
that the circuit court's oral findings in the video record, which the court
referenced through handwritten notation on a docket sheet in the record,
were inadequate to allow the court to address husband's challenge to the
sufficiency of the evidence supporting the DVO. The Court noted that the
trial court had made adequate oral findings, but CR 52.01 required that
found facts be included in a written order. In this case, the only written
communication from the circuit court was the notation on the docket
sheet, which did not, on its own, constitute a judgment.

B.

DCI Properties-DKY, LLC v. Coppage Construction Company, Inc., No.
2013-CA-001932-MR, 2015 WL 832268 (Ky. App. Feb. 27, 2015),
rehearing pending
Opinion by Judge Stumbo; Judges Maze and Nickell concurred. The
Court of Appeals reversed and remanded an order dismissing DCI
Properties' cause of action. The cause of action was brought pursuant to
KRS 376.220(3), which makes a person liable for damages when that
person asserts a lien in excess of the amount actually due against a
contractor that is constructing a public improvement. The trial court order
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dismissed the claim by finding that it should have been brought as a
compulsory counterclaim in a prior enforcement of lien action Coppage
brought against DCI Properties, and it was therefore barred by res
judicata. The Court of Appeals held that until the prior lien enforcement
action was completed, DCI Properties' injury was only speculative
because it was not known whether Coppage's lien was valid or excessive.
Therefore, DCI Properties' excessive lien action was not a compulsory
counterclaim to Coppage's initial lien enforcement action and was not
barred by res judicata.
XXVIII. JUVENILES
T.J. v. Bell, No. 2013-CA-001664-ME, 2015 WL 1640426 (Ky. App. Apr. 10,
2015), petition for DR pending
Opinion by Judge Kramer; Chief Judge Acree concurred; Judge Thompson
dissented via separate opinion. Appellant, a juvenile, was charged with murder
and first-degree robbery, alleged to have occurred when he was sixteen years
old. Appellant moved for a competency hearing in district court. The
Commonwealth objected on the grounds that, inter alia, it had moved for
appellant to be proceeded against as a youthful offender pursuant to the
mandatory transfer provision in KRS 635.020(4), and it had requested a hearing
on that motion. Following a hearing on the Commonwealth's objection, the district
court concluded that it did not have jurisdiction to hold a competency hearing
before the Commonwealth's KRS 635.020(4) motion was decided regarding
whether the district court was mandated to transfer the case to circuit court.
Appellant filed a petition for a writ of mandamus in the circuit court, asking it to
direct the district court to hold a competency hearing prior to conducting the
transfer hearing. The circuit court denied appellant's petition, reasoning that
because the Commonwealth intended to proceed against appellant as a youthful
offender under KRS 635.020(4), if the district court found probable cause of
appellant's age and whether he committed a felony involving a firearm, then it
was mandatory for the district court to transfer the case to circuit court; the
district court had no other jurisdiction to act in the case. The circuit court also
found that appellant did not sufficiently show that there was no adequate remedy
on appeal or that he would suffer irreparable harm if the court did not grant the
writ of mandamus. The Court of Appeals affirmed the circuit court's decision. The
court reasoned that pursuant to KRS 635.020(4), the district court's only
jurisdiction initially was to determine if probable cause existed that appellant used
a firearm in the commission of a felony when appellant was fourteen years of age
or older. If the district court so found, it was required under the statute to transfer
the case to the circuit court with no additional proceedings. The court noted that it
was fully within the power of the General Assembly to limit the jurisdiction of the
district court. Therefore, the court determined that appellant's petition for a writ of
mandamus was properly denied. In dissent, Judge Thompson opined that the
KRS 635.020(4) transfer hearing was a critical stage of the proceedings.
Accordingly, he concluded that appellant was entitled to a competency hearing to
determine if he could participate and meaningfully assist counsel in a probable
cause hearing.
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XXIX. LABOR AND EMPLOYMENT
Bowlin Group, LLC v. Secretary of Labor, Commonwealth of Kentucky, 437
S.W.3d 738 (Ky. App. 2014)
Opinion by Chief Judge Acree; Judges Taylor and VanMeter concurred.
Appellant, an installer of electrical power lines, sought reversal of the circuit
court's judgment affirming the decision of the Kentucky Occupational Health and
Safety Review Commission that appellant engaged in a safety violation related to
electrical burns suffered by an employee. The Court of Appeals first held that 29
C.F.R. §1926.955(c)(3) expressed no preference for grounding, instead of
insulation or isolation, as a means of protecting employees from electrical shock.
In this case, because isolation was impossible and because appellant
consciously elected not to ground the electrical hazard, insulating employees
became the only way to protect those employees. On conflicting evidence, the
Commission concluded that appellant had no policy for insulating employees
working on the ground and that this failure violated Occupational Safety and
Health Administration regulations. Because Appellant had constructive
knowledge of this violation, the Commission cited appellant, the circuit court
affirmed the Commission's decision, and the court affirmed the circuit court. The
Court also affirmed the Commission's rejection of appellant's defense of
employee misconduct.
XXX. MINES AND MINERALS
Hall v. Rowe, 439 S.W.3d 183 (Ky. App. 2014)
Opinion by Judge VanMeter; Judges Caperton and Dixon concurred. On review
from a circuit court's denial of motions to alter, amend, or vacate a jury verdict
and judgment, the Court of Appeals reversed and remanded the case, finding
that the trial court erred when it refused to instruct the jury to determine which
party to a coal mining lease was the first to breach the contract. The Court held
that even in cases in which the plaintiff seeks monetary damages, rather than an
equitable remedy, one party's initial breach extinguishes the other party's
obligation to perform. Thus, the question of who was first to breach the contract
was a question of fact that should have been decided by the jury, and the jury
should have been instructed that once a party breaches a contract by failing to
perform as promised, it may no longer enjoy the benefit of the other party's
obligation to perform. The Court also addressed additional issues which might
arise on retrial. It rejected the argument that one party should not owe damages
because he or she was acting as an agent of a principal, because sufficient
evidence existed for the jury to find that he was acting on his own accord.
Additionally, when a named party did not participate in the trial, but no jury
instruction excluding that party was proposed, a judgment against both named
parties was appropriate. On cross-appeal, the Court determined that sufficient
evidence supported the award for the plaintiff, and that pre-judgment interest is a
matter of right in a claim for liquidated damages, regardless of whether a demand
for pre-judgment interest was made in the complaint.
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XXXI. MUNICIPAL CORPORATIONS
A.

Berger Family Real Estate, LLC v. City of Covington, No. 2013-CA001482-MR, 2015 WL 3429082 (Ky. App. May 29, 2015)
Opinion by Judge Thompson; Judge Stumbo concurred; Judge Combs
concurred in result and filed a separate opinion. Appellant, the owner of
commercial property in a proposed business improvement district, filed
the subject action after a petition was circulated to designate a business
area as a management district. The circuit court dismissed the action for
lack of a justiciable case or controversy. On appeal, the Court of Appeals
first held that appellant's failure to identify the issue of whether there
existed a current controversy subject to judicial review in its prehearing
statement did not preclude the court's review of the issue. As to the merits
of the appeal, the Court concluded that appellant's challenge to the
validity of the petition was not ripe for judicial determination. At the time
the subject action was filed, the only step in the statutory process to
establish a management district to occur was the circulation of a petition.
The requisite number of signatures on the petition had not been obtained,
and there was only speculation that the petition would lead to the
passage of an ordinance creating the district. The Court further held that
the "capable of repetition, yet evading review" and "public interest"
exceptions to the mootness doctrine did not apply to appellant's claim that
it and other property owners had the right to withdraw their signatures
from the petition. The City of Covington had allowed appellant to remove
its name from the petition, and it would not be subject to the same action
again after it withdrew its signature. The Court further noted that it was
not likely that a substantial number of potential signers would sign and
then seek to rescind their signatures. In her concurring opinion, Judge
Combs wrote that the existence of inconsistency as to the jurisdictional
impact of CR 76.03(8) is a matter of concern for the practicing Bar to alert
it to proceed with caution on this issue.

B.

Campbell County Library Board of Trustees v. Coleman, Nos. 2013-CA000883-MR, 2013-CA-000874-MR, 2013-CA-001010-MR, 2015 WL
1263495 (Ky. App. Mar. 20, 2015), petition for DR pending
Opinion by Judge Taylor; Judges Nickell and Thompson concurred. In
separate actions, landowners brought declaratory judgment complaints
against the county library board of trustees, alleging that the board
improperly increased the library's ad valorem tax. The circuit court
granted summary judgment to the landowners. Following the filing of
consolidated appeals by the board, the Court of Appeals held that the
statute providing that a taxing district can increase revenue from taxes by
four percent or less per year over the compensating tax rate, without
triggering a possible voter recall referendum, generally controls the ad
valorem tax rate assessed by a library taxing district formed by petition.
The court also held, however, that the statute providing that the library
district ad valorem tax rate may only be increased or decreased pursuant
to a petition signed by 51 percent of the voters was triggered if the library
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sought to increase revenue from ad valorem taxes above four percent of
the revenue generated from the compensating tax rate.
XXXII. NEGLIGENCE
A.

Dishman v. C & R Asphalt, LLC, 460 S.W.3d 341 (Ky. App. 2014)
Opinion by Judge Lambert; Judges Combs and Thompson concurred. In
a premises liability case, the Court of Appeals affirmed a summary
judgment entered in favor of appellees – a retail store and paving
contractor. The action was brought as a result of injuries sustained by
appellant when she tripped and fell over uneven ground in a construction
area in the store's parking lot on her way to the store's entrance. The
Court held that the paving contractor did not breach its duty to appellant
and had met the standard of care by warning invitees of the risk brought
on by the repaving work. The Court further held that the paving contractor
was acting as an independent contractor and had sole possession of the
section of the parking lot where appellant fell. Therefore, the store could
not be held liable for appellant's injuries and the contractor's alleged
negligence under the doctrine of respondeat superior. In reaching its
decision, the Court discussed and applied the Supreme Court's recent
opinions in Shelton v. Kentucky Easter Seals Society, Inc., 413 S.W.3d
901 (Ky. 2013), and Dick's Sporting Goods, Inc. v. Webb, 413 S.W.3d
891 (Ky. 2013).

B.

Horsley v. Smith, No. 2011-CA-002202-MR, 2015 WL 602813 (Ky. App.
Feb. 13, 2015), petition for DR pending
Opinion by Chief Judge Acree; Judge VanMeter concurred; Judge Dixon
dissented without separate opinion. The Court of Appeals affirmed a jury
verdict in favor of a physician in a medical malpractice case despite
appellant's claim that the jury was improperly instructed. The trial court
instructed the jury that a physician owes a duty to his patient to exercise
the degree of care and skill of a reasonably competent ophthalmologist
acting under similar circumstances. However, the trial court declined to
instruct that obtaining a patient's informed consent to surgery was a
separate and additional legal duty. The Court of Appeals held that
obtaining informed consent to surgery was just one of the many medical
responsibilities expected of a physician who must abide by a standard of
care defined by the medical profession itself for each of those medical
responsibilities; the failure to obtain informed consent, like the failure of
any of those medical responsibilities, constitutes the breach of a single
legal duty. While there may be many such breaches, there is only one
legal duty, just as the trial court had instructed. The court also held that
the trial court did not err in excluding appellant's exhibit, did not err in
denying appellant's directed verdict motion, and did not err in declining to
strike appellee's answer to the complaint.
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C.

Klinglesmith v. Estate of Pottinger, 445 S.W.3d 565 (Ky. App. 2014)
Opinion by Judge Stumbo; Judges Clayton and Combs concurred. The
Court of Appeals affirmed an order granting summary judgment in favor of
the Estate of Reba Pottinger. Appellant was on Ms. Pottinger's front porch
when she fell over and injured herself. Ms. Pottinger died sometime
thereafter and appellant brought a negligence action against the estate,
claiming that the poor condition of the porch caused her to fall. The trial
court granted summary judgment because appellant did not present
evidence that the condition of the porch was the reason she fell. On
appeal, appellant argued that the trial court erred in finding that the open
and obvious doctrine precluded recovery. She claimed the case of
Shelton v. Kentucky Easter Seals Soc., Inc., 413 S.W.3d 901 (Ky. 2013),
did not eliminate a landowner's general duty to maintain premises in
reasonably safe condition or the duty to warn of or eliminate
unreasonably dangerous conditions. The court discussed the Shelton
case, but ultimately affirmed because the trial court granted summary
judgment due to appellant's lack of evidence regarding the cause of her
fall. During her deposition, appellant testified that she did not observe any
defects in the porch and that she did not know why she fell other than to
note that she felt an urge or compulsion to fall after bending over.

D.

McKinley v. Circle K, 435 S.W.3d 77 (Ky. App. 2014)
Opinion by Judge VanMeter; Judges Combs and Dixon concurred. In this
premises liability action, the Court of Appeals held that the trial court
erred in granting summary judgment for the appellee, a convenience
store, based on a finding that appellee did not have a duty to protect
appellant from "open and obvious" snow and ice conditions on its
premises, where appellant had slipped and fallen. The Court noted that
the Supreme Court of Kentucky had revised the analysis to be conducted
in "open and obvious" cases such as this one in Shelton v. Ky. Easter
Seals Soc'y, Inc., 413 S.W.3d 901 (Ky. 2013). Because appellant was an
invitee, appellee owed him not only a general duty of reasonable care, but
also the more specific duty associated with the land possessor-invitee
relationship to protect invitees from unreasonable risks posed on the
property. The question then becomes whether appellee fulfilled the
relevant standard of care owed to appellant, which is a question of
breach, not duty. Based on the evidence in this case and the
requirements of Shelton, the Court concluded that a genuine issue of
material fact existed as to whether appellee could have foreseen the
harm to appellant, and whether it acted reasonably in fulfilling its duty to
invitees to protect against the risk of physical injury from the ice and
snow. As a result, reversal was merited.

E.

Ward v. JKP Investments, LLC, No. 2013-CA-001706-MR, 2015 WL
293332 (Ky. App. Jan. 23, 2015), petition for DR pending
Opinion by Judge VanMeter; Judge Kramer concurred; Judge Maze
dissented via separate opinion. In this premises liability case, the Court of
Appeals affirmed the circuit court's grant of summary judgment in favor of
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the landlord/property owner on appellant's personal injury claim. The
Court held that under the redefined approach to the "open and obvious"
defense as outlined in Shelton v. Ky. Easter Seals Soc'y, Inc., 413
S.W.3d 901 (Ky. 2013), the visitor to the property at issue (who tripped on
an outdoor step which was obviously in deteriorating condition, fell, and
injured herself) failed to present affirmative evidence, viewed in a light
favorable to her, which showed that the property owner should have
reasonably foreseen that visitors would be distracted, would be engaging
in some activity while traveling on the deteriorating step, or would
otherwise not proceed with caution given the surrounding area.
Appellant's deposition testimony revealed that she attended the tenant's
party at the location in question for approximately six hours; she had
traversed the staircase in question three times that day without difficulty
before falling; it was daylight when she fell; she was not looking or paying
attention to where she was stepping; she placed her foot in the far corner
of the step where cement was crumbling rather than walking up the
middle of the relatively wide step; and she was not sharing the step with
anyone. Nothing in the record indicated that under the circumstances, the
property owner had reason to expect that visitors' attention might be
distracted or that visitors would proceed to encounter an obvious danger.
The property owner's duty of care is limited to foreseeable harm. The
Court concluded that this case presented the scenario contemplated in
Shelton in which summary judgment is viable and appropriate. In dissent,
Judge Maze argued that the issues presented should have been put
before a jury.
XXXIII. OPEN RECORDS
University Medical Center, Inc. v. American Civil Liberties Union of Kentucky,
Inc., No. 2013-CA-000446-MR, 2014 WL 5369340 (Ky. App. Oct. 3, 2014),
petition for DR pending
Opinion by Judge Nickell; Judges Clayton and Combs concurred. At issue was
the question of whether University Medical Center, Inc. (UMC) – the operator of
the University of Louisville Hospital and related facilities – was a public agency
within the scope of Kentucky's Open Records Act. The Court of Appeals held that
UMC did not constitute a public agency under KRS 61.870(1)(j) because it was
not "established, created, and controlled by a public agency[.]" However, the
Court agreed with the circuit court that UMC was a public agency as defined by
KRS 61.870(1)(i) because the University of Louisville, itself a public agency,
appointed a majority of UMC's board of directors. Consequently, the Court
affirmed the circuit court's decision that UMC was a public agency subject to the
Open Records Act, but remanded the matter for a determination of whether the
requested records were otherwise statutorily exempt from disclosure.
XXXIV. ORIGINAL ACTIONS
A.

Doe v. Coleman, 436 S.W.3d 207 (Ky. App. 2014)
Opinion and order granting petition for a writ of prohibition by Judge
Jones; Judges Stumbo and VanMeter concurred. The chair of a county
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airport board of directors brought a defamation action against several
anonymous users of a website for posting allegedly defamatory
statements on the website. The users moved to quash a subpoena
requiring disclosure of their identities. The circuit court denied the motion,
and the users filed a petition for a writ of prohibition. In granting the
petition, the Court of Appeals held that the chair failed to demonstrate a
prima facie defamation case so as to warrant disclosure of the users'
identities. In reaching this decision, the Court set forth the appropriate
factors for a trial court to consider before revealing the identity of
anonymous internet users in a defamation case.
B.

Wood v. Woeste, No. 2015-CA-000011-OA, 2015 WL 1963117 (Ky. App.
May 1, 2015), released for publication
Opinion and order granting petition for writ of prohibition by Judge
Thompson; Judge Jones concurred; Judge Maze dissented and filed a
separate opinion. After the Campbell Family Court denied the father's
motion for a stay, under the federal Servicemembers Civil Relief Act
(SCRA), of proceedings on mother's motion for temporary primary
custody of child during father's overseas military deployment, father and
child, through child's guardian ad litem, filed a petition for a writ of
prohibition, as well as emergency motions for a stay. While the petition
and motions were pending, the family court granted mother's motion. The
Court of Appeals granted the petition, holding that the injury resulting from
the family court's erroneous failure to grant the stay was real and
irreparable. Of particular note, the Court held that where a service
member complies with the requirements for a stay under the SCRA, it is
mandatory that the trial court grant a stay. In dissent, Judge Maze argued
that under the circumstances, the family court had the discretion to deny
father's motion for a stay, and that given the limited record before the
court, it was not appropriate to disturb that finding when ruling on a writ.
Judge Maze further contended that father had an adequate remedy by
appeal and that a disputed child custody determination did not amount to
irreparable injury.

XXXV. PROPERTY
A.

Bickel v. Haley, No. 2013-CA-001137-MR, 2015 WL 293462 (Ky. App.
Jan. 23, 2015), petition for DR pending
Opinion by Judge VanMeter; Judges Kramer and Maze concurred. The
administrator of Husband's estate filed a complaint against Wife and
Wife's children, asserting a claim that an antenuptial agreement, pursuant
to which Husband and Wife agreed that Husband would move into Wife's
residence, that Husband would build a garage on the residence, and that
the garage was Husband's property, created an equitable lien interest in
the garage in favor of Husband's estate. The circuit court declined to
enforce the agreement, and the administrator appealed. The Court of
Appeals affirmed, holding that Husband waived his right to enforce
whatever interest he may have had in the garage. The Court determined
that Husband took no action to perfect his interest during the course of
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the marriage. Further, that interest, such as it was, ceased to exist upon
Husband's execution of a general warranty deed conveying any and all
interest he may have had in Wife's property to her children. Accordingly,
Husband did not have an equitable interest in the property, and his heir
was not entitled to an equitable lien for the value of the garage.
B.

KL & JL Investments, Inc. v. Lynch, No. 2012-CA-001652-MR, 2015 WL
1451025 (Ky. App. Apr. 17, 2015), petition for DR pending
Opinion by Judge Jones; Chief Judge Acree and Judge VanMeter
concurring. This appeal concerned a property dispute between appellant
and several other landowners in close proximity to appellant's tract of
land. The circuit court ruled that the landowners could enforce a
restrictive covenant limiting appellant's development of the tract to a
single-family residence. The Court of Appeals affirmed, holding that the
landowners presented the circuit court with substantial evidence to
support its conclusions that: 1) privity of estate existed; 2) the restrictions
touched and concerned the land; and 3) the original grantor included the
restrictions as part of a general plan or scheme of development.
Accordingly, the Court found no error on the part of the circuit court in
concluding that the restrictions ran with the land and were enforceable by
the landowners, and that the original grantor's attempt to release the
restrictions was ineffective. Finally, the Court concluded that there was
insufficient evidence of a change in condition sufficient to void the
restrictions contained in appellant's deed.

C.

Williams v. City of Kuttawa, No. 2013-CA-001854-MR, 2015 WL 3429102
(Ky. App. May 29, 2015).
Opinion by Judge Kramer; Judge Clayton concurred; Judge Nickell
concurred and filed a separate opinion. The Court of Appeals affirmed the
circuit court's interpretation of an 1896 deed conditionally dedicating real
property to the City of Kuttawa, as well as the court's summary judgment
order vesting fee simple title in the City, but denied its request to abolish
covenants restricting use of the dedicated lands to a public park. The
Court also affirmed the dismissal of appellant's counterclaims alleging
that the City violated its duties as trustee of a charitable trust created by
the deed. Judge Nickell concurred, writing that the grantors were the heirs
of notable Kentuckian and former governor of Ohio, Charles Anderson,
who founded, designed, chartered, and developed the City of Kuttawa
during the 1870s.

XXXVI. ROADS
Greene v. Greenup County, No. 2014-CA-000236-MR, 2015 WL 3424755 (Ky.
App. May 29, 2015), petition for DR pending
Opinion by Judge VanMeter; Judge Dixon concurred; Judge Stumbo dissented
and filed a separate opinion. On review from a judgment of the Greenup Circuit
Court affirming the decision of the Greenup County Fiscal Court, the Court of
Appeals vacated and remanded. Appellants owned property accessible only by
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either a county roadway or by a permissive easement across a neighboring
property. The fiscal court closed the county roadway providing access to
appellants' property after finding that the roadway was not "necessary" as the
term is used in KRS 178.116(1)(b), and appellants sought review. In vacating,
the Court of Appeals held that "necessary access" as used in KRS 178.116(1)(b)
does not mean absolutely necessary access. Here, the only access to appellants'
property, other than the county roadway, was a passway created by a temporary,
oral, limited permissive easement subject to termination without notice. Since the
limited permissive easement, regardless of the length of use, would never
become a permanent right of ingress and egress without the landowner's
permission, and given the fact that appellants, as landowners, have a right to
reasonable access to the public highway system, the court held that the county
road provided "necessary access" to appellants' property pursuant to KRS
178.116(1)(b) and, for that reason, the roadway could not be closed by the fiscal
court.
XXXVII. STATES
Merrick v. Brown-Forman Corporation, No. 2013-CA-002048-MR, 2014 WL
6092218 (Ky. App. Nov. 14, 2014), petition for DR pending
Opinion by Judge Stumbo; Judges Clayton and Combs concurred. The Court of
Appeals reversed and remanded an order dismissing appellants' action.
Appellants alleged that appellees, the operators of whiskey distilleries, emitted
ethanol vapor into the atmosphere, which caused "whiskey fungus" to grow on
outdoor surfaces. Appellants claimed appellees had a duty to minimize ethanol
emissions. Appellees moved to dismiss the case, arguing that the federal Clean
Air Act (CAA) preempted state tort claims. The trial court agreed and dismissed
the cause of action. The Court of Appeals reversed and remanded and adopted
the holding in Bell v. Cheswick Generating Station, 734 F.3d 188 (3rd Cir. 2013),
which stated that the CAA does not preempt state common law claims.
XXXVIII. STATUTE/RULE INTERPRETATION
A.

Kentucky Executive Branch Ethics Commission v. Wooten, Nos. 2013CA-000524-MR, 2013-CA-001571-MR, 2014 WL 5368891 (Ky. App. Oct.
3, 2014), petition for DR pending
Opinion by Judge Stumbo; Judges Combs and Thompson concurred.
The Court of Appeals affirmed two orders of the Franklin Circuit Court,
holding that KRS 11A.020(1)(c) does not bar Property Valuation
Administrators (PVAs) from hiring or promoting family members. The
Kentucky Executive Ethics Commission charged five PVAs with violating
KRS 11A.020(1)(c), which states that no public servant shall use "his
official position or office to obtain financial gain for himself or any
members of the public servant's family[.]" The Commission then imposed
various penalties on the PVAs. The circuit court concluded that KRS
11A.020(1)(c) could not bar the hiring or promotion of family members
because this did not amount to financial gain. The Court of Appeals held
that this conclusion was not erroneous and was supported by the
language of the statute. In contrast to the statute at issue, other legislative
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action barring nepotism was clear and unambiguous; moreover, the
legislature had previously declined to adopt an amendment which would
have expressly barred the practice pursuant to the statute at issue.
B.

McAbee v. Chapman, No. 2013-CA-001677-MR, 2014 WL 4115907 (Ky.
App. Aug. 22, 2014), petition for DR pending
Opinion by Judge Combs; Judges Caperton and VanMeter concurred. In
a medical negligence action, the Court of Appeals held that the trial
court's decision to allow experts to remain in the courtroom during trial
was not an abuse of its discretion under KRE 615(3) where the experts
would be offering differing opinions on the same set of facts, each party
would need to address the opinions of the opposing party on crossexamination, and due to the technical nature of the evidence, trial
strategy would require the input of the experts.

XXXIX.
A.

STATUTES
United Ins. Co. of America v. Com., Dept. of Ins., No. 2013-CA-000612MR, 2014 WL 3973160 (Ky. App. Aug. 15, 2014), petition for DR pending.
Opinion by Judge Maze; Chief Judge Acree and Judge Thompson
concurred. Insurance companies brought an action for declaratory relief
against the Department of Insurance. The suit challenged the
Department's retroactive application of the Unclaimed Life Insurance
Benefits Act to policies that were issued prior to the Act's effective date.
In response, the Department sought declaratory relief holding that
retroactive application of the Act was constitutional. On cross-motions for
summary judgment, the circuit court entered judgment in favor of the
Department. The Court of Appeals reversed, holding that the Act's
requirements may only be applied to policies executed after the Act's
effective date. The Court noted that the Act clearly imposed new and
substantive requirements that affect the contractual relationship between
insurer and insureds. Most notably, the Act shifts the burden of obtaining
evidence of death and locating beneficiaries from the insured's
beneficiaries and estate to the insurer. Although this may be a valid
exercise of the state's regulatory authority, it is a substantive and not a
remedial alteration of the contractual relationship between insurers and
insureds. Consequently, the Act falls within the rule prohibiting retroactive
application to contracts in effect prior to its effective date.

B.

Whitlock v. Rowland, 453 S.W.3d 740 (Ky. App. 2015)
Opinion by Judge Nickell; Judges Clayton and Combs concurred.
Appellant, a former constable for Jefferson County, appealed from the
Jefferson Circuit Court's rejection of his challenges to Louisville Metro
Code of Ordinances (LMCO) §39.060, which purported to limit the rate of
pay for constables to $100 per month rather than the statutory salary of
$9,600 delineated in KRS 64.200. The circuit court found that LMCO
§39.060 was valid and was not in conflict with, nor preempted by, any
applicable statutes on the subject. On appeal, the Court of Appeals
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discussed KRS 67C.121, which expressly transfers the powers and duties
of county constitutional officers to a consolidated local government such
as the Louisville/Jefferson County Metro Government. However, the court
held that KRS Chapter 67C did not grant consolidated governments the
authority to set constable salaries at an amount different than that set
forth in KRS 64.200. Thus, because LMCO §39.060 conflicted with the
statutory salary provisions stated in KRS 64.200, it was deemed to be
preempted by KRS 64.200 and the circuit court's decision to the contrary
was reversed.
XL.

TAXATION
Farmers National Bank v. Commonwealth, Department of Revenue, No. 2013CA-000001-MR, 2015 WL 2437874 (Ky. App. May 22, 2015), petition for DR
pending
Opinion by Chief Judge Acree; Judges Taylor and VanMeter concurred.
Appellants and their trade association challenged the constitutionality of certain
provisions of KRS Chapter 134 establishing a legislative scheme by which
delinquent tax certificates are sold to third-party purchasers who then pursue
collection, sometimes resulting in a foreclosure action that affects appellants'
interests as mortgagees. The Court of Appeals held that the legislative scheme
was constitutionally sound generally; specifically, the court held that the notice
provisions afforded appellants and those similarly situated the constitutionallyrequired due process.

XLI.

TORTS
A.

Fortney v. Guzman, No. 2013-CA-000419-MR, 2015 WL 2437551 (Ky.
App. May 22, 2015), petition for DR pending
Opinion by Chief Judge Acree; Judges Maze and Stumbo concurred.
The Court of Appeals affirmed a circuit court order granting summary
judgment to appellees on appellant's defamation claim. The circuit court
determined that the allegedly defamatory statements were protected by a
qualified privilege, and that appellant adduced no evidence sufficient to
create a genuine issue of fact that appellees abused or waived the
privilege. Appellant relied on Stringer v. Wal-Mart Stores, Inc., 151
S.W.3d 781 (Ky. 2004), for the proposition that the fact of falsity justifies
an inference of malice and argued that her allegations of falsity were
sufficient to create genuine issues as to both falsity and malice. In
affirming, the Court of Appeals relied on the recent decision of Toler v.
Sud-Chemie, Inc., 458 S.W.3d 276 (Ky. 2015), and concluded that Toler
overrules Stringer to the extent that the case could be cited for the
proposition that malice can be inferred from the fact of falsity alone.
Because appellant produced no evidence of appellees' malice, relying
entirely on the now defunct inference, the Court held that appellant failed
to create a genuine issue of material fact regarding malice that would
have defeated the qualified privilege.
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B.

Halle v. Banner Industries of N.E., Inc., 453 S.W.3d 179 (Ky. App. 2014)
Opinion by Judge Thompson; Judge Stumbo concurred; Judge Taylor
concurred in result only. A coal mining company's financiers brought suit
against prior investor entities for fraud in the inducement, breach of
contract, tortious interference with business relations, civil conspiracy,
and abuse of process. The circuit court denied the investor entities'
motion to dismiss based on the judicial statements privilege, and the
investor entities appealed. The Court of Appeals affirmed, holding that the
judicial statements privilege does not apply to conduct and has no
application to abuse of process claims. The Court further held that the
privilege does apply to interference with business relations and fraud in
the inducement claims to the extent the claims rely on communications
made preliminary to, in the institution of, or during the course of a judicial
proceeding. Additionally, it applies only if those communications were
material, pertinent, and relevant to the judicial proceeding.

C.

J.S. v. Berla, 456 S.W.3d 19 (Ky. App. 2015)
Opinion by Judge VanMeter; Chief Judge Acree and Judge J. Lambert
concurred. In an action brought against Berla by the father of children
involved in a custody proceeding in which Berla was a psychologist
appointed by the court to conduct a custody evaluation, the circuit court
concluded that Berla was immune from civil and criminal liability for
statements made to the Cabinet for Health and Family Services and the
circuit court. On appeal, the Court of Appeals affirmed. The Court held
that KRS 620.050 protects mandatory reporters of child abuse or neglect
from civil or criminal liability as long as they are acting in good faith, or
when they subjectively believe they are discharging a duty imposed on
them by law. Next, the Court held that Berla, as a court-appointed
psychologist, was entitled to quasi-judicial immunity and that her written
report was further protected by the judicial proceedings privilege since the
report was made during the course of a judicial proceeding and the
content was relevant to the proceedings. Lastly, the Court held that the
father failed to state a claim upon which relief could be granted when he
alleged that Berla breached her contract under the UCC by becoming an
advocate for the mother. Berla's court-appointed task did not fall under
the authority of the UCC and, further, breach of good faith does not give
rise to an independent cause of action under either the UCC or Kentucky
law.

D.

Pearce v. Whitenack, 440 S.W.3d 392 (Ky. App. 2014)
Opinion by Judge VanMeter; Chief Judge Acree concurred; Judge Taylor
dissented by separate opinion. A former city police officer, who had
resigned his employment as a police officer after being suspended with
pay, brought an action against the police chief and other public officials,
alleging violation of his statutory due process rights and various tort
claims. The circuit court dismissed the complaint, and the Court of
Appeals affirmed. The Court held that all of the officer's claims, except his
claim for invasion of privacy, were precluded by his failure to exhaust his
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administrative remedies under KRS 15.520. The Court further held that
the officer had lost his expectation of privacy regarding information he
transmitted from his home computer to his social networking website;
therefore, the police chief did not violate the officer's right to privacy when
he issued a notice of verbal counseling based on information the officer
had posted on the website. As with all internet communications, the
officer ran the risk that even a posting or communication he intended to
remain private would be further disseminated by an authorized recipient.
In dissent, Judge Taylor argued that the court's conclusion that the officer
had failed to exhaust his administrative remedies was contradicted by the
record in this case, which reflected that the city terminated the
administrative process and left the officer no other option but to file suit.
Judge Taylor further contended that the majority impermissibly acted as a
fact-finder regarding appellant's constructive discharge claim.
E.

Readnour v. Gibson, 452 S.W.3d 617 (Ky. App. 2014)
Opinion by Judge Combs; Judge VanMeter concurred; Judge Caperton
concurred by separate opinion. A driver brought suit against a second
driver and the second driver's passengers following a road rage incident.
The suit asserted claims for violations of various criminal statutes, loss of
personal liberty, and loss of consortium. The circuit court granted
summary judgment in favor of defendants, and the Court of Appeals
affirmed. The Court first held that the remedy afforded by KRS 446.070,
which provides that a person injured by the violation of any statute may
recover from the offender such damages as he sustained by reason of
the violation, even if a penalty or forfeiture is imposed for the violation,
was not available with respect to appellant's negligence per se claim that
the second driver and his passengers violated provisions of the
Commonwealth's insurance code. The Court then held that the appellant
failed to allege that he suffered any physical injury as a result of the
actions of the second driver and his passengers during the incident, as
required to state a negligence per se claim based on their alleged
violations of various criminal statutes. Next, the Court held that the
actions of the second driver and his passengers during the incident were
not the legal cause of whatever loss of personal liberty appellant may
have sustained as a result of the criminal charges lodged against him or
his alleged loss of consortium. Finally, the Court held that there was no
evidence that the second driver or his passengers initiated any physical
contact with appellant, as required to support a claim for negligent
infliction of emotional distress.

F.

Smith v. Grubb, No. 2011-CA-000223-MR, 2014 WL 4782937 (Ky. App.
Sept. 26, 2014), petition for DR pending
Opinion by Judge Thompson; Judges J. Lambert and VanMeter
concurred. The Court of Appeals reversed and remanded a judgment of
the circuit court awarding appellants damages for past medical expenses,
pain and suffering, and loss of consortium for injuries the appellant wife
received when she fell in the appellee store's parking lot. The Court first
held that the circuit court erred as a matter of law in finding that the store
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manager was individually liable for the injuries. Liability against the
manager was precluded because she did not have sufficient control or
supervision of the premises. The Court next held that the circuit court
erred in denying the store's motion for a directed verdict based on the
"open and obvious" doctrine. The condition of the eroded area in the
parking lot was open and obvious, and the court concluded that such a
condition is common in a parking lot, did not create an unreasonable risk
of injury, and was not a condition the owner could anticipate would not be
observed by an invitee because of a foreseeable distraction.
XLII.

TRUSTS
A.

Dishman v. Dougherty, Nos. 2013-CA-000558-MR, 2013-CA-000559-MR,
2015 WL 1966724 (Ky. App. May 1, 2015), petition for DR pending
Opinion by Judge J. Lambert; Judge Thompson concurred; Judge
Clayton concurred in result only. An appeal and cross-appeal were taken
from rulings concerning whether attorney's fees incurred by a trustee
were payable by the trust. Prior to their marriage, a husband and wife
entered into an antenuptial agreement that kept their assets separate.
Several years later, they signed mutual powers of attorney that named
the other as the attorney-in-fact and that gave the other the authority to
convey real or personal property to the trustee of a trust agreement
between that person and the trustee. When the husband became ill, and
without informing him or his family members, the wife used that provision
of the power of attorney to create an irrevocable trust and transferred all
of the husband's property that she could into the trust in his name. The
husband commenced a lawsuit to dispute the wife's action, which was
continued by his executrix after his death. The executrix argued that the
wife did not have the authority to create a trust, and that she had acted in
bad faith in expending money from the trust on attorney's fees to create
the irrevocable trust and to file guardianship proceedings against the
husband. The circuit court determined that the power of attorney gave the
wife the authority to create the trust and, following a bench trial, found
that some of the fees were payable by the trust while others were not.
The wife appealed from the portion failing to award her all of the fees she
had personally expended, while the daughter cross-appealed to argue
several issues related to the wife's authority to create a trust and whether
the circuit court properly determined that any attorney's fees were
payable by the trust. Considering the cross-appeal first, the Court of
Appeals reversed the circuit court's interlocutory summary judgment,
holding that the circuit court erred as a matter of law and that the wife did
not have the authority to create a trust because the power of attorney only
gave her the authority to convey property into a trust, and did not grant
her the express authority to create one. Because the power of attorney
specifically addressed trusts, the parties should have included the
express authority to create a trust in light of the antenuptial agreement
that deliberately kept their respective property separate.

1-280

B.

Hammond v. Hammond, No. 2013-CA-000924-MR, 2015 WL 1400560
(Ky. App. Mar. 27, 2015), petition for DR pending
Opinion by Judge J. Lambert; Judges D. Lambert and Taylor concurred.
Appellant, who had lived on a tract of land for forty years pursuant to a
financial agreement with his father, a predecessor in title, brought suit
against a successor in title, seeking the equitable remedy of a
constructive trust acknowledging his part ownership interest in the tract.
The circuit court declined to recognize a constructive trust, but the Court
of Appeals reversed. Holding that the facts supported a finding that
appellant and his father purchased the property together with the intention
that appellant reside on the property, the Court concluded that a
constructive trust was warranted by equity. Even though there was no
fraud established by the record, and despite the existence of a deed
recognizing the successor in title as the sole owner, evidence showed
that appellant and his father bought the property together, with appellant
paying $3,000 of the $8,000 purchase price, even though a $5,300
mortgage and deed recognized the father as the sole owner. The
evidence further showed that father intended for his son to live there with
his family, and that appellant made improvements to the property and
lived continuously on the property for forty years.

XLIII. WILLS AND ESTATES
Herron v. Hosick, No. 2014-CA-000020-MR, 2015 WL 1275410 (Ky. App. Mar.
20, 2015), petition for DR pending
Opinion by Judge Jones; Judges Clayton and D. Lambert concurred. After the
death of testator's son, and the probate of his will specifically disinheriting
testator's granddaughter, granddaughter filed a declaration of rights action
seeking to determine her interest in certain real property under a provision of
testator's handwritten will stating that the property was "to be in my son's name,"
with half going to granddaughter "[i]n case of ever sold." The circuit court entered
a judgment finding that granddaughter no longer had any interest in the property.
The Court of Appeals affirmed in part, reversed in part, and remanded. The Court
held that the subject provision was intended to give son a fee interest in the
property, rather than a life estate, as nothing in the text of the will, including the
use of the phrase "to be in my son's name," was indicative of the intent to convey
a life estate. The Court further held that the provision was not intended to give
granddaughter an actual interest in the property itself, and that it instead made
her a conditional beneficiary with an equitable interest in the proceeds of any
future sale. The Court also held that while the provision did not entitle
granddaughter to any immediate benefits arising out of the transfer of the
property from son to his surviving spouse via the son's will, it did not limit
granddaughter's equitable interest in any sale proceeds to sales made by son
during his lifetime; thus, her interest was not extinguished by son's death.

1-281

XLIV. WITNESSES
Lokk v. CMI, Inc., 457 S.W.3d 330 (Ky. App. 2015)
Opinion by Judge J. Lambert; Judges Dixon and Taylor concurred. The Court of
Appeals affirmed an order dismissing appellant's petition to enforce a certificate
and order from a Georgia state court regarding electronic discovery of the source
code for the Intoxilyzer 5000 pursuant to Kentucky's Uniform Act to Secure the
Attendance of Witnesses from Within or Without a State in Criminal Proceedings,
KRS 421.230 to 421.270. The Court held that the certificate was defective on its
face because it did not contain a seal of the Georgia court pursuant to the
statute, and neither the certificate nor the order contained any information about
the date and time the witness would be required to testify. Because the certificate
and order were facially invalid, the circuit court did not need to hold a hearing on
materiality and necessity pursuant to KRS 421.240(1).
XLV.

WORKERS' COMPENSATION
A.

Basin Energy Co. v. Howard, 447 S.W.3d 179 (Ky. App. 2014)
Opinion by Judge Jones; Judges Maze and Moore concurred. This
appeal required the Court of Appeals to consider whether the Workers'
Compensation Board erred when it sua sponte dismissed the subject
action on the ground that both the Board and the Administrative Law
Judge lacked subject-matter jurisdiction over a medical dispute where a
prior dismissal order stated that the underlying claim was dismissed as
settled "with prejudice." The Court held that the Board erred by raising the
jurisdictional issue because the jurisdictional question in this instance
involved particular-case jurisdiction, which is waived if not asserted at the
trial level, as opposed to general subject-matter jurisdiction, which can
never be waived. Because the Workers' Compensation Act gives an ALJ
the authority to rule on motions to reopen filed pursuant to KRS 342.125,
the ALJ had general subject-matter jurisdiction over the medical dispute
and reopening. The Court also held that the "with prejudice" language in
the prior ALJ's order did not deprive the parties of their statutory right to
reopen because the Form 110 was clear and unambiguous with respect
to the fact that medicals were left open for a portion of the claimant's
injuries and because the dismissal order referred to the Form 110. Thus,
the "with prejudice" language could not bar a reopening otherwise proper
under KRS 342.125.

B.

Ervin Cable Construction, LLC v. Lay, 461 S.W.3d 422 (Ky. App. 2015)
Opinion by Judge VanMeter; Judges Clayton and Nickell concurred. The
injured employee of a subcontractor brought a negligence action against
the contractor. The circuit court denied the contractor's motion for
summary judgment, but the Court of Appeals reversed and remanded,
holding that the contractor was entitled to "up-the-ladder" immunity from
tort liability as to the employee. The Court noted that even if there was no
written agreement between the contractor and the subcontractor, the
record reflected that the employee suffered the injury in the course and
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scope of his employment with the subcontractor and that he was
receiving workers' compensation benefits from the subcontractor for his
injury. Moreover, a written agreement between the contractor and
subcontractor was not necessarily required, since the facts clearly
established the contractor/subcontractor arrangement.
C.

Stevenson v. Mohon, No. 2013-CA-001539-MR, 2014 WL 6872169 (Ky.
App. Dec. 5, 2014), petition for DR pending
Opinion by Judge J. Lambert; Chief Judge Acree and Judge Jones
concurred. In an appeal from a summary judgment entered in favor of the
defendants in a wrongful death action, the Court of Appeals affirmed. The
decedent passed away when he fell off of a tractor while he was working
for his employer. The Court held that the exclusive remedy defense in
KRS 342.690 applied to bar his estate's civil claim against his employer
and manager because the decedent was acting in the course and scope
of his employment when the fatal accident occurred. The Court also held
that the estate failed to state a cause of action for negligence against the
remaining defendants because none of them owed a duty to the
decedent, nor was the accident foreseeable. Finally, the Court rejected
the estate's argument that it had insufficient time to develop proof.

XLVI. ZONING
Hampson v. Boone Co. Planning Com'n, 460 S.W.3d 912 (Ky. App. 2014)
Opinion by Judge Maze; Judge VanMeter concurred; Judge Caperton dissented
and filed a separate opinion. Neighboring property owners sought judicial review
of the decision of the county planning commission to grant an application for the
construction of a 305-foot cellular antenna tower with proposed height, structure,
and landscape waivers. Affirming, the Court of Appeals held the commission's
approval of an alternative location for the tower did not violate appellants' due
process rights. Appellants were given the opportunity at a meeting to be heard on
the matter of the location and re-location of the tower in question, and the
possibility of moving the tower was raised at several points during the meeting,
including during the public comment period and prior to appellants' attorney's
opportunity to speak. The Court further held that the applicant was not required
to provide notice to landowners whose land rested miles from the proposed cell
tower and that the evidence was sufficient to support granting the application.

1-283

1-284

VETERANS JUSTICE PROGRAMS
Kathy Vasquez, LCSW
Veterans Justice Outreach/Healthcare for Re-entry Veterans Specialist

_____________________________

Reserves

_____________________________

 Trained personnel who perform thirty-nine days of
military service per year and can be activated to
augment Active Duty personnel when needed.
 National Guard: dual state-Federal force; provides
states with units trained and equipped to protect life
and property, while providing to the nation units
trained, equipped, and ready to defend the United
States and its interests, all over the globe (from ng.mil)
 Army National Guard: 355,275
 Air Force National Guard: 106,700

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

2

_____________________________

Current Service Members:
 Army: 518,576
 Navy (organizationally the Marine Corps and the
Coast Guard report thru the Navy during times
of war): 323,788
 Marine Corps: 191,599
 Air Force: 329,979
 Coast Guard (organized under Department of
Homeland Security, not Department of Defense,
but can be transferred to operate under DOD
during times of war): 40,605

1-285

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

3

_____________________________

Battlemind

_____________________________
_____________________________

 Battlemind is the
Soldier’s inner strength
to face fear and adversity
in combat with courage.

_____________________________
_____________________________

Normalize

_____________________________

Life there vs. life here

_____________________________

Readjust
4

_____________________________

Problem

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

"Battlemind skills helped you survive in combat…
but may cause problems when you get home…"
5

_____________________________

Then versus Now

_____________________________

•
•
•
•
•
•
•
•
•

Buddies (cohesion) vs. Withdrawal
Accountability vs. Controlling
Targeted Aggression vs. Inappropriate Aggression
Tactical Awareness vs. Hypervigilance
Lethally Armed vs. "Locked and Loaded" at Home
Emotional Control vs. Anger/Detachment
Mission Operational Security vs. Secretiveness
Individual Responsibility vs. Guilt
Non-Defensive (combat) Driving vs. Aggressive
Driving
• Discipline and Ordering vs. Conflict

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

6
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_____________________________

Battlemind Transitions
Behaviors We May See

_____________________________
_____________________________

• Risky behaviors to get the adrenaline rush
• Speeding/erratic driving/road rage (drive down
middle of road/avoidance of objects on side of
road, swerving under bridges, driving over
curbs)
• In traffic jam, may panic, feel "ambushed" if
stuck in traffic.
• Alcohol abuse/DV/child abuse
• Addiction (various – work, alcohol, drugs, sex,
food, adrenaline)

_____________________________
_____________________________
_____________________________
_____________________________
7

_____________________________

PTSD

_____________________________
Many Veterans with PTSD are
reluctant to seek help because:
– They don’t think treatment will
help
– They see treatment-seeking as a
sign of personal weakness
– They are concerned about
reactions of others

VETERANS HEALTH ADMINISTRATION

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

8

_____________________________

PTSD Treatment
• There are effective treatments for PTSD that can:
– Reduce PTSD symptoms
– Improve mood
– Improve family and work functioning
• In treatment, Vets:
– Connect with other Veterans
– Rethink negative beliefs about what happened
(e.g., self-blame or guilt)
– Learn to revisit their painful memories with less
resulting distress
– Learn coping skills
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_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
9

_____________________________
_____________________________

Treatment

_____________________________

It takes
courage and
strength to go
for treatment

_____________________________
_____________________________
_____________________________
_____________________________

10

_____________________________

Veterans Justice Outreach
(VJO)

_____________________________
_____________________________

• Operational since 2009

_____________________________

• Outreach to Veterans in contact with law
enforcement, jails, and courts
• Goal is to provide timely access to VA services
for eligible justice-involved Veterans to avoid
unnecessary criminalization and incarceration of
Veteran defendants and offenders with mental
illness and/or traumatic brain injury (TBI).

_____________________________
_____________________________
_____________________________

11

_____________________________

VTC as a Treatment Court
• Court intervention either pre-sentence or postplea
• Mandating drug/alcohol or mental health
treatment
• Intensive / Intrusive
• Strict Court monitoring and Case Management
• Ensuring compliance with Court Orders for
better long-range expectations of successful
citizens
• Failures result in sanctions or terminations
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_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

12

_____________________________

Why Veterans Treatment Courts?

_____________________________

• Revolving Door of criminal activity

_____________________________

• Mandated treatment with strict compliance
and expectations

_____________________________

• Treatment and Justice hand-in-hand

_____________________________

• "Motivated" Court Defendant = "Thirsty"
treatment client

_____________________________

_____________________________

13

_____________________________

Veterans Treatment Court

_____________________________

• Court defendants whose underlying issue may be

_____________________________

– Either: Drug/alcohol abuse AND/OR
– Mental Health diagnosis
• Including PTSD and TBI

_____________________________
_____________________________

GOAL: Clean, sober, honest, stable
lifestyle through intensive Court
intervention and monitoring of required
Rx AND peer veteran mentoring.

_____________________________
_____________________________

14

_____________________________

What is Veterans Treatment Court?

_____________________________

• A specialized Court that closely monitors
Veterans in the court system who want
treatment for alcohol or substance addiction or
serious mental health disease.

_____________________________
_____________________________
_____________________________

• A partnership with the local Judiciary, the
Administrative Office of the Courts, the VA
Medical Center and local CBOC, the Office of
the County Attorney, the Commonwealth
Attorney, Public Advocacy (PDs), Community
Corrections and Law Enforcement.

_____________________________
_____________________________

15
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_____________________________

Who Gets in the Veterans
Treatment Court?

_____________________________
_____________________________

Veterans Pilot Treatment Court will accept "qualified"
Veterans from District or Circuit Courts.

_____________________________

Offenders from other Kentucky jurisdictions will be
considered on a case-by-case basis from those
jurisdictions without a Veterans Treatment Court
through agreement between the prosecutor and
Judge.

_____________________________
_____________________________
_____________________________

Veterans Pilot Treatment Court will accept male and
female veterans who have been charged with
misdemeanor or felony offenses as agreed locally.

16

_____________________________

So, What Are Expected Eligibility
Guidelines?

_____________________________
_____________________________

 Willingness to comply with court-ordered treatment
and other required program services;

_____________________________

 Physically able to participate in treatment activities
(w/in the guidelines of the American Disabilities
Act);

_____________________________

 Preference towards combat veterans;

_____________________________

_____________________________

17

_____________________________

So, What Are Expected Eligibility
Guidelines? cont.

_____________________________
_____________________________

 Currently involved with the VA and have an
honorable discharge;

_____________________________
_____________________________

 Eligible Veterans are identified through legal
screenings and evidence-based screening and
assessments, including a bio-psychosocial
assessment and the VA HOMES assessment, to
determine the level of risk and need of the Veteran.

_____________________________
_____________________________

17
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_____________________________

Why Would a Veteran Choose
VTC?

_____________________________

• Chance to address the
underlying issues and make
changes in his/her life

_____________________________

• Opportunity to connect with
services and/or resources in a
structured environment

_____________________________

• Favorable review of criminal
case when successful in
Veterans Treatment Court

_____________________________

_____________________________
_____________________________

18

_____________________________

VJO: Veterans Justice Outreach

_____________________________
_____________________________

• Veterans Affairs employees
• Working in jails and courts to connect
defendants = "justice involved veterans"
with treatment and other resources
• Exist as a resource in your community,
regardless of whether you have VTC or
not

_____________________________
_____________________________
_____________________________
_____________________________

19

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

21
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HARDIN COUNTY VETERANS TREATMENT COURT
Judge Kimberly W. Shumate

I.

INTRODUCTION
Just what is Veterans Treatment Court (VTC)? This program was designed for
individuals who have not committed violent or sexual offenses, but who have
resorted to criminal activity due to a mental disability. As you enter this
voluntary, intensely supervised court-monitored program, you need to be
motivated to work toward changing your lifestyle and becoming free of active
chemical addiction and/or criminal behavior. This program is accessible
regardless of your race, religion, sex, ethnic origin, sexual orientation, marital
status, age, or physical and/or mental disability.

II.

MISSION STATEMENT
At VTC, we strive to provide quality services regardless of race, religion, sex,
ethnic origin, sexual orientation, marital status, age, or physical/mental
disabilities. It is our goal to provide services in a manner that fosters a
respectful environment that also supports empowering participants to become
actively involved in working toward improving their quality of living.

III.

PROGRAM DESCRIPTION
The Hardin County Veterans Treatment Court Program is a voluntary,
offender-based program for adults (persons 18 years of age and older) who
have been charged with a criminal offense and may have a mental health
disorder but are competent to participate in the criminal justice system. For this
VTC Program, "mental health disorder" means a recognized mental illness
including but not limited to schizophrenia and related disorders, mood
disorders, anxiety disorders, developmental (mental) delay, organic
(acquired) brain injury or head trauma, and co-occurring health and
substance use disorders where a mental health disorder is the primary disorder.
The four-phase program consists of intensive supervision of clients by a court
appointed case specialist, frequent appearances before the VTC Judge,
mandatory mental health treatment and/or substance abuse testing, treatment
and self-help meetings. The program length, which is determined by the
participant's progress, will not be less than twenty-three months. Upon meeting
certain guidelines a participant moves through each phase. The decision to
"phase up" a participant is made on a case-by-case basis by the VTC Staffing
Committee.

IV.

ELIGIBILITY
Acceptance into the program is at the sole discretion of the VTC Staffing
Committee. To be eligible to participate in VTC certain criteria must be met.
Referred individuals must:
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A.

Have the capacity to manage the structure of Veterans Court;

B.

Have a misdemeanor or felony conviction in Hardin County;

C.

Volunteer to participate in all treatment aspects of the program.

You may be excluded from applying for VTC if you are currently facing any
charges or have pled or been found guilty of a felony in which you committed,
attempted to commit, conspired to commit, or intended to commit a sex offense.
V.

ACCESSING THE VETERANS TREATMENT COURT PROGRAM
Referral into VTC may be made by your attorney, the prosecuting attorney, the
judge or your probation officer. Following legal, clinical, and probation screening
your application for acceptance will be submitted to a VTC Staffing Committee
for acceptance or denial.

VI.

GUILTY PLEA AND SENTENCING
Under most circumstances you will be required to plead guilty and be sentenced
before participating in VTC. You will not be entitled to withdraw your guilty
plea if you are terminated or withdraw from VTC.

VII.

SANCTIONS
Sanctions for noncompliance with the VTC program rules may include but are not
limited to additional treatment, return to a prior phase, homework
assignments, community service, jail time, and termination from the VTC
program.

VIII.

GOALS
The Veterans Court staff will assist you in establishing and accomplishing your
individual goals. However, every program participant shares the following
program goals:
A.

To learn and practice acceptable and productive life coping skills.

B.

To develop a non-criminal pattern of living.

C.

To enhance employment skills through vocational training and
educational pursuits.

D.

To learn to live a recovery lifestyle free of drugs (when applicable) and
free of alcohol.

E.

To increase sober living skills.

F.

To build support systems.
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IX.

TERMINATION FROM THE PROGRAM
This is a voluntary program. You can voluntarily terminate from the program at
any time and have your case proceed on the regular criminal docket. The
Judge and Staffing Committee can also involuntarily terminate you from the
program for non-compliance, new criminal charges, bench warrants, or a
drug test exhibiting positive results from illegal substances or substances
identified as toxic to your health. The Veterans Treatment Court Judge and
Staffing Committee will jointly make all decisions regarding termination. If you
are involuntarily terminated from the program your original sentence may be
imposed.

X.

COST OF THE PROGRAM
There are no direct costs for participating in VTC. However, there are costs
that may arise as a result of participation. You may be responsible for
probation and parole supervision fees.
You will be responsible for all fees related to treatment at the rate decided
by the provider. In some cases, VTC may have resources to assist in covering
some treatment expenses and will assist you in pursuing avenues of
payment such as direction in requesting eligibility for VA services as applicable.

XI.

XII.

PARTICIPANT RIGHTS
A.

You shall not be unlawfully discriminated against in determining eligibility
for services.

B.

You have the right to confidentiality. Releases of information must be
signed prior to our disclosure of your involvement in the program.

C.

You have the right to participate in the development of your treatment
plan.

D.

You have the right to be informed prior to any and all referrals made on
your behalf. You have the right to individualized treatment.

E.

You have the right to submit grievances, recommendations and opinions
regarding your treatment.

F.

You have the right to humane care and protection from harm, abuse, and
neglect. You have the right to practice the religion of your choice.

G.

You have all rights outlined in the federal regulations according to
mental health and substance abuse treatment.

PARTICIPANT RULES
A.

You must wear appropriate clothing at all times.
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XIII.

B.

You cannot wear sunglasses inside the Veterans Treatment Court
office or in court.

C.

You cannot wear clothing bearing drug or alcohol related themes or
promoting or advertising alcohol or drug use.

D.

You must attend all scheduled appointments unless you receive
advance approval to be excused.

E.

You must comply with Veterans Treatment Court rules.

F.

You are expected to maintain appropriate behavior at all times during
Veterans Treatment Court sessions and while in the courthouse. The
Judge shall be addressed with respect.

EDUCATIONAL SESSIONS
Educational sessions will be provided in different formats. Some will be in a
group setting, others individual counseling sessions, and some may be life skills
teaching. These sessions may involve either mental health or substance
abuse counseling or both. Group sessions may be coed or same sex.

XIV.

GROUP SESSIONS
Group educational sessions are a requirement in VTC. In special cases, the
participant may live out of the Hardin County area and may request to
attend counseling at an agency closer to home. If approved, there is the
expectation that the staff from the agency will provide weekly written reports
regarding compliance and progress to your VTC case specialist. As the
participant moves through the different phases of the program, the group
requirement per week will decrease.

XV.

CHEMICAL DEPENDENCY EDUCATION
The chemical dependency educational sessions are designed to provide skills,
support, and insight to the participant in order for them to make better life
choices.
Substance abuse sessions will provide skills on how to get clean and sober and
how to remain abstinent by providing relapse warning signs and relapse
prevention education. The primary goal of the participant is to learn how to
maintain a drug and alcohol free lifestyle.
Family treatment can also be requested during the Phase II component of the
program. The sessions are designed to help the family address some of the
anger, disappointment, and mistrust that developed when the participant was
actively using. It also helps the family to understand changes that may occur in
their family members as they gain abstinence.
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XVI.

INDIVIDUAL COUNSELING
Individual counseling is offered to all participants. This is on an as-needed basis.
This is offered to provide a confidential setting for the participant to address
more personal issues. Service providers/counselors will be obtained based
on an individual basis, health insurance, and cooperating providers.

XVII.

AA/NA
AA/NA attendance is a requirement for those participants identified with an
addiction and will be required throughout your participation in the program. It
is designed to provide you with another support in the community to assist
you with maintaining a drug and alcohol free life style. It will provide you with an
opportunity to meet other individuals who are working on maintaining drug and
alcohol free life styles.
You will also be required to find an AA/NA sponsor who will assist you in working
the 12 Step recovery program. VTC eligible sponsors are individuals with at
least one year sobriety who attend 12 step meetings regularly, are of the
same gender as the participant, and have a sponsor with whom they also work
regularly themselves.
Some family members find that Alanon and Alateen are helpful resources and
supports. VTC staff can provide you with information on the times and locations
of the meetings in your home area if you have a family member interested.

XVIII. PHASES OF TREATMENT*
A.

Phase I – Approximately Four Months
1.

Appear on the Veterans Court docket every week.

2.

No unexcused absences from scheduled appointments with
service providers.

3.

Appearances at all required court dates.

4.

Demonstrate a willingness to comply with all treatment and
service goals/plan, including medication recommendations.

5.

Identify and access needed services.

6.

Establish stable housing.

7.

Establish stable income.

8.

Establish/maintain sobriety, if applicable.

9.

Begins to show reduction in symptoms,
psychiatric hospitalizations, if applicable.
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reduce/eliminate

B.

C.

10.

Reduce/eliminate further criminal charges/arrests.

11.

Comply with parole/probation, if applicable.

12.

Comply with drug and alcohol counseling when appropriate.

13.

Obtain an AA/NA sponsor and begin working on the 12-step
program.

Phase II – Approximately Nine Months
1.

Appear on the Veterans Court docket every two weeks.

2.

Maintain stable housing and income.

3.

Maintain sobriety.

4.

Continue to work toward goals on treatment/service plans.

5.

Maintain engagement with all service providers.

6.

Keep all appointments.

7.

Comply with Medication.

8.

Comply with probation/parole, if applicable.

9.

Reduce/eliminate psychiatric hospitalizations.

10.

Reduce/eliminate further criminal charges/arrests.

11.

Increase/improve social supports/social relationships.

12.

Maintain AA/NA sponsorships and show progress on the 12 steps,
if applicable.

13.

Comply with drug and alcohol counseling when applicable.

Phase III – Approximately Four Months
1.

Appear on docket every three weeks.

2.

Maintain social supports and meaningful daily activities.

3.

Maintain stable housing and income.

4.

Maintain medication compliance.
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D.

XIX.

5.

Maintain sobriety.

6.

No arrests/criminal charges.

7.

Maintain engagement with all service providers.

8.

Eliminate psychiatric hospitalizations.

9.

Complete treatment/service plan goals.

10.

Maintain AA/NA sponsorships and show progress on the 12 steps,
if applicable.

11.

Complete drug and alcohol counseling when applicable.

Phase IV – Six Months
1.

Aftercare.

2.

Mentoring.

3.

Attend alumni group monthly.

GRADUATION REQUIREMENTS
A.

Nine months of sobriety from
prescription meds and/or alcohol).

substance

abuse

(illicit

drugs,

B.

Six months of steady employment unless retired, disabled, or full-time
student.

C.

Successful completion of all court ordered treatment.

D.

Maintain AA/NA contacts when appropriate.

E.

Completion of all specialized probation terms.

F.

Completion of high school diploma or GED, or attending ESL
(English as a Second Language) classes, unless an exception is
determined by the VTC Staffing Committee.

G.

Payment of fines, restitution, jail and treatment fees, or have an approved
plan of payment.

* In addition to meeting the listed requirement for phase completion, participants
must submit a phase promotion letter requesting the court to move him/her to the
next phase and present this request at the weekly Veterans Court session.
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FEDERAL COURT UPDATE
Lori J. Alvey

I.

SIXTH CIRCUIT COURT OF APPEALS
A.

Appellate Procedure
U.S. v. Burch, 781 F.3d 342 (6th Cir. 2015)
In August 2014, the district court revoked Burch's term of supervised
release. He filed a notice of appeal and a request for extension of time on
September 26, outside the fourteen day deadline to appeal in Fed. R.
App. Pro. 4(b)(1)(A). The district court granted the request for an
extension on October 9, rendering the September 26 notice of appeal
timely. The federal government did not file a notice of appeal or crossappeal of the October 9 order. Instead it filed a motion with the Sixth
Circuit to dismiss Burch's appeal as untimely, alleging the district court
abused its discretion in granting the extension. Citing the Third Circuit's
decision in Amatangelo v. Borough of Donora,1 the Sixth Circuit denied
the motion to dismiss, holding the federal government should have
appealed from the district court's order if it felt the court abused its
discretion in granting the motion for an extension of time.

B.

Arbitration
W. J. O'Neil Co. v. Shepley, Bulfinch, Richardson & Abbott, Inc., 765 F.3d
625 (6th Cir. 2014)
The University of Michigan at Ann Arbor hired architecture firm Shepley,
Bulfinch, Richardson & Abbott, Inc. (SBRA) to build a new hospital.
SBRA hired Smith Seckman Reid, Inc. (Smith) to provide design services
on the project. The University also hired Barton Malow Co. (Barton) as
the project's construction manager, and Barton subcontracted W. J.
O'Neil Co. (O'Neil) to serve as mechanical contractor. O'Neil claimed it
incurred damages on the project, which led to a large consolidated
arbitration involving all the parties. The arbitrators issued an interim
award for O'Neil, finding it incurred damages due a breach of its contract
with Barton. They also held Barton failed to establish its indemnity claims
against the University, and denied the indemnity claims flowing through
the University to SBRA and Smith. The arbitrators thereafter issued a final
award. No party sought judicial confirmation or review. O'Neil, a Michigan
corporation, filed suit against SBRA and Smith, out-of state corporations,
in federal district court, asserting claims for professional negligence,
tortious interference, and innocent misrepresentation based on the
companies' design failures. SBRA and Smith moved to dismiss on the
pleadings under Fed. R. Civ. Pro. 12(c) and for summary judgment under

1

212 F.3d 776, 780 (3d Cir. 2000).

1-301

Rule 56. The district court granted the motion under both rules, based on
Michigan's res judicata doctrine. It also denied O'Neil's Rule 59(e) motion,
and O'Neil appealed. In an issue of first impression, the Sixth Circuit held
that an unreviewed arbitration award does not bar a later claim that the
parties did not agree to arbitrate. O'Neil did not have a contract with either
SBRA or Smith requiring it to arbitrate its claims against them, and its
contract with Barton does not require it to arbitrate its claims against
SBRA or Smith. The Court noted it would reach the same result even if a
Michigan court had reviewed the arbitration award. It reversed the district
court's orders, vacated the judgment, and remanded the case for further
proceedings.
C.

Bankruptcy
1.

In re Cain, 513 B.R. 316 (B.A.P. 6th Cir. 2014).
Debtor appealed the Bankruptcy Court's order denying her
unopposed motion to avoid a wholly unsecured, inferior mortgage
lien on her residence held by Amerifirst Home Improvement
Financial Company. The Court based its ruling on 11 U.S.C.
§1325(a)(5)(B), which requires that the holder of a secured claim
retain the lien securing the claim until the mortgage is satisfied or
the debtor receives a discharge, whichever occurs first. Debtor
had filed a Chapter 7 petition and received a discharge in
February 2008. In July 2008, she filed the present Chapter 13
case. Debtor's amended Chapter 13 plan was confirmed in
September 2008. Because she had received a Chapter 7
discharge within the preceding four years, she was ineligible for a
discharge in the Chapter 13 case. The Trustee's motion for an
order releasing wages and closing the case without a discharge
was granted in May 2013. Debtor then filed the motion at issue in
this appeal to avoid Amerifirst's second mortgage lien on her
residence. At the time the Chapter 13 case was filed, her
residence was valued at $100,800, but was encumbered by a first
mortgage in the amount of $106,306 and the second mortgage in
the amount of $9,415. The Bankruptcy Appellate Panel reversed
the Bankruptcy Court and held "Chapter 20" debtors may avoid a
wholly unsecured lien on the debtor's principal residence. Under
11 U.S.C. §506, Amerifirst's lien has no value because the amount
owed under the first mortgage exceeds the value of Debtor's
property. Pursuant to In re Lane,2 Amerifirst's claim is therefore
unsecured under §506(a) and cannot be treated as a secured
claim under 11 U.S.C. §1322(b)(2). In addition, the requirements
of 11 U.S.C. §1325(a)(5) do not apply. The wholly unsecured
status of Amerifirst's claim, rather than Debtor's eligibility for a
discharge, is determinative, and nothing in 11 U.S.C. §1328(f)(1)
prohibits Chapter 20 debtors from taking advantage of the
protections and benefits (other than discharge) of Chapter 13.

2

280 F.3d 663 (6th Cir. 2002).
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2.

In re Robinson, 764 F.3d 554 (6th Cir. 2014).
Debtor pleaded guilty to mail and wire fraud and was ordered to
pay criminal restitution. He filed for Chapter 13 bankruptcy prior to
satisfying the restitution judgments. The government moved for a
declaratory judgment to determine whether the automatic stay
prevents its attempts to collect restitution. The bankruptcy court
granted relief from the stay as to Debtor's IRA account and two of
his vehicles under 11 U.S.C. §362(b)(1) and 18 U.S.C. §3613, but
held neither statute allowed the government to enforce the
restitution orders against property of the bankruptcy estate,
drawing a distinction between "property of the debtor" and
"property of the estate." On appeal, the district court held 18
U.S.C. §3613(a) allows the government to enforce a restitution
order against all property of the person ordered to pay. The Sixth
Circuit affirmed, holding the government may proceed against
estate property pursuant to 18 U.S.C. §3613(a), which allows the
federal government to collect criminal restitution "despite 'any
other Federal law.'" "This language overrides the application of
§362(a)'s various stays, which distinguish among the debtor in
personam, property of the debtor, and property of the estate." The
Court noted its disagreement with the district court's statement
"that for purposes of the government's efforts to collect restitution
there is no property of the bankruptcy estate…only property of the
person ordered to pay restitution." Debtor's bankruptcy filing
immediately transferred his property to the bankruptcy estate, and
the government may satisfy the restitution judgments from estate
property.

3.

In re Shelbyville Road Shoppes, LLC, 775 F.3d 789 (6th Cir.
2015).
Eagle Development Company paid the Commonwealth $962,574
as a good faith deposit pursuant to a purchase agreement to buy
real estate in Louisville. Eagle Development later assigned the
purchase agreement to Shelbyville Road Shoppes, LLC (SRS).
Two days before the purchase agreement expired, SRS filed for
Chapter 7 bankruptcy, which led to the agreement's deemed
rejection pursuant to 11 U.S.C. §365(d)(1). The trustee requested
return of the deposit in bankruptcy court, claiming it was property
of the bankruptcy estate under §541 and was subject to turnover
under §542. The bankruptcy court and district court rejected the
trustee's turnover request, holding the debtor did not possess
either a legal or equitable property interest in the good faith
deposit at the time the debtor filed the petition for voluntary
Chapter 7 relief. The Sixth Circuit affirmed.
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D.

Black Lung Benefits Act
Navistar, Inc. v. Forester, 767 F.3d 638 (6th Cir. 2014)
The Court held that federal mine inspectors do not meet the statutory
definition of "miner" for the purposes of the Black Lung Benefits Act.3
Claimant was awarded BLBA benefits after an ALJ held his five years of
private coal mine employment and sixteen years of employment as a
federal mine inspector made him eligible for the fifteen-year rebuttable
presumption that he was totally disabled due to pneumoconiosis under 30
U.S.C. §921(c)(4). The Benefits Review Board upheld the award of
benefits, but the Sixth Circuit vacated and remanded the case to the ALJ
for an initial determination of whether Claimant is entitled to benefits
without the benefit of the fifteen-year presumption. This was an issue of
first impression in the Sixth Circuit.

E.

Civil Rights
1.

Haight v. Thompson, 763 F.3d 554 (6th Cir. 2014).
Five death-row inmates housed in a Kentucky maximum security
prison filed suit under the Religious Land Use and Institutionalized
Persons Act (RLUIPA).4 Three inmates alleged prison officials
violated the Act by denying them access to a sweat lodge and
refusing to provide them with traditional foods for Native American
religious ceremonies. Two alleged prison officials violated the Act
by failing to facilitate inmate access to visiting clergy members.
The district court granted summary judgment to the prison officials
on the first claim, holding the inmates failed as a matter of law to
support their claims under RLUIPA. While the other action was
pending, the state changed its visitation policy, and the district
court dismissed the inmates' request for injunctive action as moot
and dismissed the remaining claim holding RLUIPA does not
permit money damages claims against state officials. The Sixth
Circuit affirmed in part, vacated in part, and remanded for further
action. It vacated the district court's grant of summary judgment,
stating "we cannot say an absolute prohibition on sweat lodges
serves a compelling government interest [in security] when other
States allow prison inmates access to them." The record also
failed to show that the prohibition was carried out in the least
restrictive means possible, as there was no evidence to show the
prison "considered and rejected alternatives more tailored to its
security interest . . . ." It also rejected the district court's finding
that the prison's actions in barring traditional foods were not
subject to scrutiny under the Act because they did not impose a

3

30 U.S.C. §§901-944, as amended by §1566 of the Patient Protection and Affordable Care Act,
Pub. L. No. 111-418, §1556, 124 Stat. 119, 260 (2010).
4

42 U.S.C. §2000cc-1(a).
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substantial burden on the inmates' religious exercise. The Court
affirmed the district court's holding that RLUIPA does not permit
money damages claims against state prison officials.
2.

Wesley v. Campbell, 779 F.3d 421 (6th Cir. 2015).
Appellant, a former school counselor, appealed the district court's
dismissal of his claims for false and retaliatory arrest against a
local police officer after a seven-year-old student accused him of
sexual abuse. Although over thirty other children denied any
inappropriate contact with Appellant and a medical examination of
the alleged victim came back negative for signs of abuse, the
officer sought a warrant for his arrest. The charges were
dismissed after the alleged victim and his mother refused to
cooperate with the investigation, and a grand jury declined to
indict Appellant. Although discovery was complete, the officer
moved to dismiss Appellant's amended complaint pursuant to
Rule 12(b)(6). The district court granted the motion with regard to
the false arrest, outrage, and negligent investigation claims,
finding there was probable cause for the arrest and the officer was
entitled to qualified immunity in any event. The officer then moved
for summary judgment on the retaliatory arrest claim, which the
district court granted, finding the arrest was supported by probable
cause. The Sixth Circuit held the district court erred when it stated
Appellant "was required to make 'a substantial showing that the
defendant stated a deliberate falsehood or showed reckless
disregard for the truth' in order to survive Rule 12 dismissal."5
Probable cause for Appellant's arrest was based entirely on the
alleged victim's uncorroborated statements, and his complaint
"stated a claim for false arrest under Rule 12(b)(6) as long as he
alleged facts allowing the fact-finder to infer some 'apparent
reason to question [the alleged victim]'s reliability.'"6 The Court
stated the alleged victim's allegations against Appellant were
"facially implausible," noting the inconsistencies in his statements,
his past psychological problems, and the negative results from the
medical examination. It held Appellant successfully pleaded a
violation of his clearly established Fourth Amendment right against
wrongful arrest, and the strength of his complaint requires
rejecting the police officer's claim to qualified immunity. The
district court also erred in granting summary judgment to the
officer on Appellant's retaliatory arrest claim. The Court reversed
the district court's judgment and remanded for further
proceedings.

5

Wesley v. Rigney, 913 F.Supp.2d 313, 322 (E.D. Ky. 2012) (emphasis in original).

6

Logsdon v. Hains, 492 F.3d 334, 343 (6th Cir. 2007).
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3.

King v. Zamiara, 788 F.3d 207 (6th Cir. 2015).
The Sixth Circuit held that 42 U.S.C. §1997e(e), a provision of the
Prison Litigation Reform Act (PLRA), does not bar prisoners from
asserting meritorious §1983 claims alleging First Amendment
violations that do not result in physical injury. Plaintiff's claim that
he was transferred to a higher security facility in retaliation for
asserting his First Amendment rights alleged a constitutional injury
distinct from any emotional or mental injury he might have
suffered. While at that facility, his First Amendment rights were
infringed because he faced additional restrictions on his ability to
collect affidavits and declarations from other prisoners in relation
to pending litigation. The Court affirmed the district court's award
of $1,475 in compensatory damages to the plaintiff. It reversed the
district court's denial of punitive damages and remanded with
instructions to the court to exercise its discretion in considering
whether to award such damages. If the district court decides that
punitive damages are appropriate, it should exercise its discretion
to apply a percentage of the judgment, not to exceed 25 percent,
to attorney fees.

F.

Constitutional Law
1.

Frieder v. Morehead State University, 770 F.3d 428 (6th Cir.
2014).
A professor filed suit against Morehead State University in state
court, alleging the University violated the First Amendment and
KRS 344.040, which prohibits disability-based discrimination,
when it denied him tenure. In the First Amendment claim, he
alleged the University retaliated against him for his "idiosyncratic"
teaching methods, which included giving students "the bird" during
lecture. In the disability claim, he alleged he was denied tenure
due to his diagnosis of bipolar disorder. The University removed
the case to federal district court, which granted the University
summary judgment on both claims. The Sixth Circuit affirmed.
"Even if we assume for the sake of argument and against our
better judgment that the Constitution protects Frieder's one-finger
salute in this instance, a free speech retaliation claim still requires
retaliation – a showing that his gesture motivated the university's
tenure decision." Evidence showed the professor's poor student
ratings and disorganization were the real motivation behind the
University's decision to deny tenure. He also failed to provide any
evidence that those involved with the tenure decision had any
knowledge regarding his bipolar diagnosis. "In the absence of
evidence that [the University's] criticism of his work product
stemmed from a perception of an undisclosed disability, the
district court correctly granted summary judgment to the
university."
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2.

DeBoer v. Snyder, 772 F.3d 388 (6th Cir. 2014).
The Sixth Circuit held the Fourteenth Amendment to the U.S.
Constitution does not prohibit states from defining marriage as a
relationship between one man and one woman or refusing to
recognize same-sex marriages conducted in other states. This
decision was reversed by the U.S. Supreme Court in Obergefell v.
Hodges,7 summarized infra.

3.

Williams v. City of Cleveland, 771 F.3d 945 (6th Cir. 2014).
Plaintiffs filed a class action against the city of Cleveland, alleging
the jail's policy of strip searching and delousing every person who
enters custody regardless of whether jail officials have reasonable
suspicion a particular detainee has lice violated the detainees'
Fourth Amendment rights. The city moved to stay the proceeding
pending the U.S. Supreme Court's decision in Florence v. Bd. of
Chosen Freeholders of Cnty. of Burlington,8 which held pretrial
detainees may be strip searched as a matter of course upon
entering a correctional facility, absent individualized suspicion that
each detainee who is searched is concealing contraband.
Cleveland moved for judgment on the pleadings under Rule 12(c),
and plaintiffs filed a motion for leave to file a second amended
complaint that would distinguish Florence. The proposed
complaint alleged jail officials violated the detainees' rights by
spraying delousing agent all over their bodies, aiming specifically
at their genitals, and the manner in which the delousing was
conducted was unreasonable given the less invasive alternatives
available. The district court denied the plaintiffs' leave to file a
second amended complaint, alleging it would be futile given the
holding in Florence, and granted the city's motion for judgment on
the pleadings. The Sixth Circuit reversed, holding the district court
erred in finding the manner in which plaintiffs alleged they were
seized and searched differed only insignificantly from the practices
upheld in Florence. The Court held that Florence "does not stand
for the proposition that every search conducted pursuant to a jail's
uniformly applicable search policy is impregnable from attack on
that basis alone . . . if the search is conducted in a particularly
invasive manner, despite the lack of exigent circumstances . . .
then the search may be unreasonable by virtue of the way in
which it is conducted." The district court erred in holding the
proposed second amended complaint failed to adequately allege a
constitutional violation, disallowing plaintiffs' leave to amend, and
by entering judgment on those pleadings for defendants on that
basis. The Court remanded for further proceedings, directing the

7

135 S.Ct. 2584 (2015).

8

132 S.Ct. 1510 (2011).
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district court to grant plaintiffs leave to file the proposed second
amended complaint.
4.

Planet Aid v. City of St. Johns, MI, 782 F.3d 318 (6th Cir. 2015).
Defendant City of St. Johns (City) appealed the district court's
preliminary order enjoining enforcement of a city ordinance which
banned all unattended outdoor charitable donation bins. The Sixth
Circuit affirmed, holding the ordinance was a content-based
regulation of protected speech and Plaintiff demonstrated a strong
likelihood of success on the merits of its First Amendment claim.
"[W]e hold that speech regarding charitable giving and solicitation
is entitled to strong constitutional protection, and the fact that such
speech may take the form of a donation bin does not reduce the
level of its protection." The Court stated the ordinance at issue is
clearly content-based as it does not ban or regulate all
unattended, outdoor receptacles, but only those carrying a
message regarding charitable giving. It does not satisfy strict
scrutiny because it is not narrowly tailored to promote the City's
interests in aesthetics and preventing blight around the containers.

5.

Smith v. Jefferson County Bd. of School Com'rs, 788 F.3d 580
(6th Cir. 2015).
During a budget crisis, a county school board in Tennessee
closed its alternative school and contracted with Kingswood, a
private Christian school, to provide its students with a secular
alternative-school program. Plaintiffs, who are teachers who lost
their jobs when the original alternative school closed, filed suit in
federal district court asserting an Establishment Clause violation.
The district court held the school board violated the Establishment
Clause and awarded Plaintiffs damages and an injunction. The
school board appealed, and the Sixth Circuit reversed. The parties
stipulated that the Board's sole purpose for contracting the
alternative school services to Kingswood was to balance the
budget, satisfying the Lemon test's secular purpose prong. In
addition, "a reasonable observer would not interpret the School
Board's relationship with Kingswood as governmental
endorsement of religion" as parents and students in the
alternative-school program encountered only de minimis religious
references. There was also no excessive entanglement between
church and state. The School Board paid Kingswood under
contract for a specific service. "The fact that Kingswood received
money under the contract arguably conferred a benefit on it that it
could have used for religious purposes. But this potential benefit,
without more, is never sufficient to establish as Establishment
Clause violation." The Court held that in the absence of an
Establishment Clause violation, Plaintiffs are not entitled to any
remedies. It vacated the judgment and injunction against the
school board and vacated the district court's award of damages
and attorney's fees to Plaintiffs.
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G.

Criminal Law
1.

U.S. v. Tomlinson, 764 F.3d 535 (6th Cir. 2014).
Tomlinson appealed his conviction for possession of a firearm by
a convicted felon in violation of 18 U.S.C. §922(g)(1). During the
fourth round of peremptory challenges during voir dire, defense
counsel objected to the government's last peremptory strike
against an African-American juror, noting that all of the
government's earlier peremptory strikes in the previous three
rounds were against African-Americans. The district court held
Tomlinson had waived any objection to the first five peremptory
strikes by failing to object earlier, and began a Batson9 inquiry with
respect to the government's last strike. After the prosecution
offered race-neutral reasons for the strike, defense counsel
renewed the Batson objection because all of the government's
strikes were against African-Americans. The court analyzed
Tomlinson's Batson objection only with respect to the last potential
juror, and found the government's strike was not based on race.
The jury convicted Tomlinson as charged. The Sixth Circuit
reversed the district court's ruling that Tomlinson waived his
Batson challenge, holding "a strictly contemporaneous objection is
not required . . . a party's Batson objection is timely if it is made
before the jury is sworn and the trial commences." The Court
remanded for further proceedings, instructing the district court to
hold a Batson hearing to determine whether Tomlinson
established discrimination during jury selection that warrants
reversal of his conviction and a new trial.

2.

U.S. v. Reid, 764 F.3d 528 (6th Cir. 2014).
Reid appealed her conviction for bribery and mail fraud. She
argued the government committed a Batson violation when it
struck three jurors for cause after asking them if they would be
prejudiced by the government's use of information from Reid's
prayer journal. In her view, the question was intended to eliminate
African-Americans from the jury pool. The Sixth Circuit affirmed
her convictions. It held that Batson challenges must be raised
during voir dire or before the venire is dismissed. Reid waived her
right to challenge the alleged Batson violation because she did not
timely object to it. She also waived her right to appellate review of
her Miranda claims because she did not file a pre-trial motion to
suppress as required by Rule 12(b)(3)(c).

9

Batson v. Kentucky, 476 U.S. 79 (1986).
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3.

U.S. v. Mateen, 764 F.3d 627 (6th Cir. 2014).
Appellant pleaded guilty to possessing visual depictions involving
the use of a minor engaging in explicitly sexual conduct in
violation of 18 U.S.C. §2252(a)(4)(B). He was previously convicted
of fourth-degree felony gross sexual imposition under Ohio
Revised Code §2907.05. 18 U.S.C. §2252(b)(2) states individuals
with a prior conviction "'under the laws of any State relating to
aggravated sexual abuse, sexual abuse, or abusive sexual
conduct involving a minor or ward'" will be subject to a sentencing
enhancement. The district court held the sentencing enhancement
did not apply because Appellant's previous state conviction did not
necessarily involve a minor or ward. The Sixth Circuit held the
phrase "involving a minor or ward" modifies only its direct
antecedent "abusive sexual conduct" such that only state crimes
relating to abusive sexual conduct need to involve a minor or ward
for the sentencing enhancement to apply. It vacated the judgment
and remanded for resentencing and reconsideration of whether
Appellant's prior conviction triggers the sentencing enhancement
as properly construed.

4.

U.S. v. Noble, 762 F.3d 509 (6th Cir. 2014).
Appellants Noble and Adkins were arrested after a DEA agent
requested a local police officer to initiate a traffic stop of their
vehicle on the basis of a traffic violation. The DEA agent told the
arresting officer that only the car was suspected of being linked to
the DEA drug investigation. The officer stopped the car for
crossing lanes without signaling and for having excessive window
tinting. He asked Adkins, the driver, to step out of the car on
suspicion of drunk driving. He also noticed the passenger, Noble,
was acting very nervous. After receiving Adkins' permission to
search the vehicle, the officer asked Noble to step out of the
vehicle where he frisked him for weapons. The officer stated the
frisk was necessary for officer safety because of Noble's nervous
behavior and because the car was suspected of being involved in
drug trafficking. During the frisk, the officer felt something in
Noble's pocket he thought was crack cocaine. The object was
actually methamphetamine, and a further search of Noble's
person yielded additional methamphetamine, a pill bottle, a glass
pipe and a loaded pistol. After he admitted driving Noble to
purchase drugs, both Adkins and Noble were arrested. Based on
this information and an interview with Adkins, the DEA received a
warrant to search a hotel room suspected of being used by
appellants for trafficking. A third appellant, Brooks, was arrested
there following the search which yielded scales, plastic baggies
and pills. The district court denied Noble's motion to suppress the
evidence, which Adkins and Brooks joined, on the basis that the
officer lacked reasonable suspicion that Noble was armed and
dangerous to justify the frisk. Appellants then entered conditional
guilty pleas, reserving the right to appeal denial of the suppression
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motion. The Sixth Circuit held the officer lacked reasonable
suspicion to frisk Noble, reversed denial of the motions to
suppress, and vacated the guilty pleas, remanding for further
proceedings. It joined the majority of circuits by also holding the
government "can forfeit and waive any objection to a defendant's
Fourth Amendment standing," which happened in this case with
regards to Adkins and Brooks, who were without standing to
challenge the officer's frisk of Noble. The government failed to
make the argument the other Appellants were without standing in
the district court or in the brief to the Sixth Circuit, thereby waiving
the objection.
5.

U.S. v. Miller, 767 F.3d 585 (6th Cir. 2014).
Appellants, who are members of the Amish faith, were convicted
of committing hate crimes under Section 2 of the Matthew
Shepard and James Byrd, Jr. Hate Crimes Prevention Act of 2009
after they assaulted other members of the local Amish community,
including family members, by forcefully cutting their hair and/or
shaving their beards. At issue in this appeal was whether the
district court properly instructed the jury on the motive element of
the crime. The statute prohibits willfully causing bodily injury to
any person because of their actual or perceived religion.10 The
court instructed the jury the motive element could be satisfied by
showing the victims' religion was a "significant motivating factor"
for the Appellants' actions. Appellants argued the statute's phrase
"because of" requires a showing that they would not have acted
but for the victims' religion. The Supreme Court held in Burrage v.
U.S.,11 which was decided after the trial in the instant case, that
"statutes using the term 'because of' required a showing of 'but-for
causality.'"12 In light of the Burrage decision, the Sixth Circuit held
the "because of" element of prosecution under the Hate Crimes
statute requires the government to establish but-for causation.
The district court's jury instruction error was not harmless in this
case. Motive was the key issue at trial, and Appellants presented
sufficient evidence that interpersonal and family strife, in addition
to religion, prompted the attacks. The Court reversed Appellant's
convictions and remanded for further proceedings, holding retrial
is not precluded under the Double Jeopardy Clause.

6.

U.S. v. Wright, 774 F.3d 1085 (6th Cir. 2014).
The district court found Appellant guilty of five counts of sexual
exploitation of a minor under 18 U.S.C. §2251(a) and (e), and one

10

18 U.S.C. §249(a)(2)(A).

11

134 S.Ct. 881 (2014).

12

Id. at 889.
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count each of transporting images of a minor engaged in sexually
explicit conduct13 and possession of child pornography.14 The
Sixth Circuit affirmed his convictions, upholding the district court's
finding that the "use" element in §2251(a) is satisfied if a minor is
photographed in order to create pornography. It declined to follow
the Ninth Circuit's interpretation of the "use" element as requiring
"proof of actual or coercive conduct by a defendant upon a
minor"15 and its declaration that the statute "simply makes illegal
the inducement of children into sexual conduct for the purposes of
creating visual depictions of that conduct."16
7.

U.S. v. Harris, 786 F.3d 443 (6th Cir. 2015).
Harris appealed his conviction for mailing a threatening letter to a
member of U.S. Congress in violation of 18 U.S.C. §876(c),
alleging witness testimony at trial violated Fed. R. of Evid. 701 and
encroached upon the jury's duty to determine whether Harris
mailed the letter. Three witnesses identified Harris as the author
based on their familiarity with his handwriting. The Sixth Circuit
had not previously addressed the issue of the admissibility of lay
witness opinion testimony offered to authenticate or identify
handwriting. The Court noted that other courts that have
addressed the issue have held the testimony must satisfy both
Rule 701 and Rule 901(b)(2). "[R]eading the two rules in
conjunction established two basic principles: handwriting
identification testimony is permitted only on occasions where it
serves to illuminate witness testimony or assist the jury in
determining a fact in issue, and the trier of fact can assess the
weight to accord any handwriting identification testimony because
it has knowledge of the testimony's factual underpinnings." The
witnesses' testimony regarding Harris' handwriting in this case
satisfied both Rule 901(b)(2) and Rule 701, and the Court affirmed
his conviction and sentence.

8.

U.S. v. Melton, 782 F.3d 306 (6th Cir. 2015).
Melton appealed the district court's judgment sentencing him to
eighteen months in prison followed by three years of supervised
release for violating the conditions of his original term of
supervised release. He argued that his admission that he violated
the terms of his supervised release was involuntary because the
magistrate judge did not conduct a complete Fed. R. Crim. P. 11
colloquy. The Sixth Circuit affirmed. It joined the First, Second,

13

18 U.S.C. §2252(a)(1) and (b)(1).

14

18 U.S.C. §2252A.

15

U.S. v. Overton, 573 F.3d 679, 692 (9th Cir. 2009).

16

U.S. v. Smith, 795 F.2d 841, 845 (9th Cir. 1986) (emphasis added).
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Fourth, and Seventh Circuits in holding a court's acceptance of a
waiver of the right to contest the revocation of supervised release
is not governed by Rule 11. The admission or waiver "need only
be knowing and voluntary under the totality of the circumstances."
Examining the totality of the circumstances in the instant case, the
Court held the record reflected Melton knowingly and voluntarily
admitted to having violated supervised release and waived his
right to contest revocation at the hearing. It also held Melton's
within-guidelines eighteen-month custodial sentence and
additional term of supervised release are substantively
reasonable.
9.

U.S. v. Winters, 782 F.3d 289 (6th Cir. 2015).
Defendant appealed the district court's denial of his motion to
suppress evidence obtained after a traffic stop and dog sniff. He
argued the officer unreasonably extended the traffic stop in order
to conduct the dog sniff in violation of the Fourth Amendment. He
also argued that the Supreme Court's decision in Florida v.
Jardines17 established that a dog sniff of a car must be justified by
probable cause rather than reasonable suspicion. The Sixth
Circuit affirmed, holding that under the totality of the
circumstances the officer had reasonable articulable suspicion of
criminal activity that justified extending the stop by less than a half
hour to conduct the sniff using a drug dog that was already on the
scene. The Jardines decision does not alter the analysis for drug
dog sniffs because it was premised on a trespass rationale
involving the special protection afforded to homes. The officer was
also entitled to reasonably rely in good faith on binding precedent
in place at the time of the stop, which established that the use of
drug detection dogs during a lawful traffic stop does not require
probable cause.

10.

U.S. v. Lichtenberger, 786 F.3d 478 (6th Cir. 2015).
In 2011, Defendant was arrested for failing to register as a sex
offender with local police. After his arrest, his live-in girlfriend
contacted police after finding child pornography on his laptop.
She showed an officer some of the images at the home she
shared with Defendant, after which time police obtained a warrant
for the laptop and its contents. Defendant was indicted on three
counts of receipt, possession and distribution of child pornography
under 18 U.S.C. §§2252(a)(2), (a)(4)(B) and (b). He filed a motion
to suppress all evidence obtained as a result of the officer's
warrantless search of his laptop, which the district court granted.
The government appealed, and the Sixth Circuit affirmed. It held
the officer's warrantless search was not valid under the private
search doctrine because it exceeded the scope of Defendant's

17

133 S.Ct. 1409 (2013).
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girlfriend's earlier private search. The girlfriend admitted she could
not be sure the photos the officer saw were the same ones she
had found earlier, and the officer admitted he may have asked her
to open additional files on the laptop. The Court noted that the
officer's need to search the laptop was not immediate as
Defendant was in custody following his arrest and the images
were not in danger of being tampered with, erased or
deteriorating.
H.

Damages
Left Fork Min. Co., Inc. v. Hooker, 775 F.3d 768 (6th Cir. 2014)
Appellants brought a Bivens18 claim based on the Fifth Amendment for
money damages in district court against mine inspectors employed by the
federal Mine Safety and Health Administration (MSHA) when their mine
flooded after the inspectors issued orders restricting access to and deenergizing the mine due to safety violations under the Mine Act and its
corresponding regulations. The district court dismissed the action, holding
Appellants did not satisfy the Federal Tort Claims Act (FTCA)
requirements for bringing state common-law tort claims against the MSHA
employees, and that Appellants were precluded by the Mine Act from
seeking a Bivens remedy. On appeal, Appellants challenged only the
district court's dismissal of the Bivens action. The Sixth Circuit affirmed.
While Appellants met the threshold requirements for a Bivens claim listed
in Schweiker v. Chilicky,19 the "district court properly concluded that the
statutory scheme set forth by Congress pursuant to the Mine Act provides
an alternative existing process for protecting Left Fork's constitutional
interest and therefore precludes Left Fork from invoking a cause of action
under Bivens." "The Mine Act's extensive and comprehensive review
process is precisely the kind of remedial structure that precludes a
judicially-created remedy."

I.

Debt Collection
1.

Haddad v. Alexander, Zelmanski, Danner & Fioritto, PLLC, 758
F.3d 777 (6th Cir. 2014).
Plaintiff appealed the district court's order granting summary
judgment to Defendant law firm in his action brought under the
Fair Debt Collection Practices Act20 and the Michigan Collection
Practices Act. The firm represents Cumberland Condominium
Association, and sent Plaintiff a notice of delinquency in his
condominium assessment. Plaintiff disputed the amount.

18

Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971).

19

487 U.S. 412, 418-21 (1988).

20

15 U.S.C. §1692, et seq.
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Following a second notice which included an unexplained
beginning balance of $75, Plaintiff stated he was withholding
payment until the firm provided him with the date and detailed
description of every charge on the assessment. A $50 balance
from a previous management company remained unsubstantiated,
and Plaintiff refused to pay. The firm sent him a Notice of Lien,
and filed a lien against the condominium for $1,416, which was
recorded in May 2009. The lien was released by the condominium
association in February 2010. Plaintiff filed suit alleging the firm
violated 15 U.S.C. §1692e, which prohibits the use of any false,
deceptive or misleading representation in the collection of any
debt, and §1692g(b), which prohibits continuing the collection of
any disputed debt until the debt collector obtains verification of the
debt. The district court granted summary judgment to the firm on
the ground the debt at issue was commercial because Plaintiff
was renting his property when the firm began collection efforts,
and the underlying debt could not be considered "primarily for
personal, family, or household purposes." The Sixth Circuit
reversed, holding an obligation to pay assessments arose from
the original purchase, not when the collection efforts began, and
constituted a debt under the FDCPA.21 On remand, the district
court granted summary judgment to the firm, holding it properly
verified the debt, and its collection practices were not deceptive or
misleading under the FDCPA or state law. The Sixth Circuit
reversed, noting it had not previously addressed the issue of what
verification under §1692g(b) requires. Although the firm attempted
to send Plaintiff an itemized accounting, it did not provide any
explanation such as a date or description of the $50 carryover
balance, which was insufficient under the statute. "The verification
provision must be interpreted to provide the consumer with notice
of how and when the debt was originally incurred or other
sufficient notice from which the consumer could sufficiently
dispute the payment obligation." By failing to verify the $50 portion
of the debt in dispute and continuing efforts to collect that portion
plus the entirety of the assessment, the firm violated the FDCPA.
The Court reversed the grant of summary judgment for the firm,
and granted summary judgment to Plaintiff on this issue. It
affirmed the district court's grant of summary judgment to the firm
on Plaintiff's claim under §1692e and state law.
2.

Currier v. First Resolution Investment Corp., 762 F.3d 529 (6th
Cir. 2014).
First Resolution brought an action in Kentucky state court against
Debtor to collect a charged-off credit card debt of $1000 plus
interest. On October 1, the trial court issued a default judgment
against Debtor after her local counsel failed to appear. On

21

Haddad v. Alexander, Zelmanski, Danner & Fioritto, PLLC, 698 F.3d 290 (6th Cir. 2012), cert.
denied, 133 S.Ct. 1726 (2013).
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October 5, Debtor filed a motion to vacate the default judgment
and for enlargement of time to file her answer. At that time, the
judgment against her was not final under Kentucky law. On
October 8, First Resolution filed a judgment lien against Debtor's
home. The lien was invalid under state law because judgment
liens can only arise from final judgments.22 The state court granted
Debtor's motion to vacate the default judgment on October 29, but
First Resolution did not release the lien until November 5. Debtor
filed suit in federal court alleging the invalid lien violated the
FDCPA. The district court dismissed the claims, holding violation
of state law is not a per se violation of the FDCPA and the invalid
lien was not a threat. Debtor appealed, and the Sixth Circuit
reversed. It held that maintaining an invalid lien against a debtor's
home qualifies as an unfair debt collection practice under 15
U.S.C. §1692f. It can also be "characterized as a threat to take an
action that cannot be legally taken within the meaning of
§1692e(5)." The Court also held First Resolution is not entitled to
a bona fide error defense. It reversed the district court's dismissal
of Debtor's complaint and remanded the case for further
proceedings.
3.

Stratton v. Portfolio Recovery Associates, LLC, 770 F.3d 443 (6th
Cir. 2014).
GE Money Bank charged off Plaintiff's $2,600 credit card debt
after she stopped making payments and stopped charging her
interest on the debt. It thereafter assigned its interest in Plaintiff's
debt to defendant PRA. PRA thereafter filed suit against Plaintiff in
Kentucky state court, alleging she owes it $2,600 with interest at
the rate of 8 percent per annum until the date of judgment with 12
percent per annum thereafter. The 8 percent interest rate is that
set by Kentucky's usury statute, KRS 360.010(1). Plaintiff filed a
class action in federal court, alleging PRA's attempt to collect 8
percent interest for the time period between the date GE Money
Bank charged off its debt and the date it sold the debt to PRA
violated the FDCPA. The district court dismissed the case, but the
Sixth Circuit reversed and remanded for further proceedings. For
the purposes of the instant appeal, PRA conceded that GE Money
Bank waived its right to collect interest at the contractually agreed
upon rate of 21.99 percent. GE Money Bank gave up its right to
collect 8 percent statutory interest when it contracted with Plaintiff
for the 21.99 percent contractual rate of interest. The district court
erred in holding GE Money Bank's waiver of its right to collect
contractual interest allowed it, and PRA as its assignee, to seek
statutory interest. In addition, the Sixth Circuit held Plaintiff alleged
several plausible FDCPA violations. "The FDCPA governs debt
collection in or out of court; it does not allow debt collectors to use
litigation as a vehicle for abusive and unfair practices that the Act

22

KRS 426.720(1); Laferty v. Wickes Lumber Co., 708 S.W.2d 107, 108 (Ky. App. 1986).
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forbids." Because PRA does not have a right to collect interest on
Plaintiff's debt, its allegation to the contrary was a false
representation of the debt's character and amount.23 PRA's state
court action is an attempt to collect an amount that is neither
authorized by any agreement nor permitted by law, and "from the
perspective of the least sophisticated consumer, it is also a 'threat'
by PRA 'to take action that cannot be legally taken . . . .'"
J.

Education Law
N.W. ex rel. J.W. v. Boone County Bd. of Educ., 763 F.3d 611 (6th Cir.
2014)
N.W., by and through his parents, brought action under the Individuals
with Disabilities Education Act (IDEA)24 arguing the Boone County Board
of Education failed to offer him a "free and appropriate public education"
(FAPE) as required under the statute. The district court held N.W.'s
parents failed to show the school district denied N.W. a FAPE, but
ordered the district to reimburse his parents for the cost for N.W. to attend
a private school while litigation was pending. The Sixth Circuit vacated
the district court's order of reimbursement, holding the IDEA does not
permit district courts to order reimbursement absent a finding the school
district failed to offer a FAPE when parents have unilaterally removed
their child from public school. In addition, the IDEA "stay-put" provision25
does not apply to N.W., and the district court erred in ordering
reimbursement under the stay-put provision. The statute requires a
school district's approval for N.W. to be "placed" at a school. The district
never agreed to N.W. attending private school, and continually stated that
one of its schools with autism-specific classrooms would offer a FAPE.
Because N.W. was not "placed" at private school, the district court erred
in holding he qualified for stay-put reimbursement.

K.

Elections
Russell v. Lundergan-Grimes, 784 F.3d 1037 (6th Cir. 2015)
Plaintiff filed suit under 42 U.S.C. §1983 against the Kentucky Secretary
of State, the Kentucky Attorney General, and other state and local
officials, alleging KRS 117.235(3) violates his First Amendment right to
free speech. The statute creates a 300-foot buffer zone around polling
locations where political speech is not allowed. Plaintiff's business is
located 150 feet away from a polling place, and sheriff's deputies twice
removed political signs from his property on election days. The district
court denied Defendants' motions to dismiss, declared KRS 117.235(3)

23

15 U.S.C. §1692e(2).

24

20 U.S.C. §§1400-1482.

25

20 U.S.C. §1415(j).
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unconstitutional following a bench trial, and permanently enjoined its
enforcement. The Sixth Circuit granted a partial stay of the injunction
because it was issued days before the 2014 general election, and
expedited the appeal. The Court held that the Eleventh Amendment is a
jurisdictional bar that courts may, but are not required to, raise sua sponte
at any stage of litigation, and once raised, must decide before the merits.
The Attorney General, Secretary of State, and State Board of Elections
members are all subject to suit under the Ex parte Young26 exception to
Kentucky's Eleventh Amendment sovereign immunity. The Court affirmed
the district court's holding that KRS 117.235(3) fails to satisfy strict
scrutiny as applied to Plaintiff. "Defendants presented no argument – and
evidently the legislature did not engage in factfinding and analysis – to
carry their burden to explain why they require a no-political-speech area
immensely larger than what was legitimized by the Supreme Court. We
therefore hold that [KRS] 117.235(3) violates the Free Speech Clause of
the First Amendment." The Court also held the statute was facially invalid
because it was overbroad. "For the very reasons that we have explained
in the as-applied analysis . . . nothing in the record demonstrates that
Kentucky is not impairing protected speech significantly more than is
necessary to achieve compelling interests."
L.

Environmental Law
1.

Hobart Corp. v. Waste Management of Ohio, Inc., 758 F.3d 757
(6th Cir. 2014).
This case involved the apportionment of liability between various
entities that allegedly created an environmental hazard at a landfill
in Ohio. In 2006, Plaintiff-Appellants entered into a settlement
agreement with the U.S. EPA wherein they agreed to pay for a
study of the site and to reimburse the government's response
costs in exchange for partial resolution of their liability. Four years
later, they filed the first of two actions under CERCLA,27 SARA,28
and Ohio common law, seeking to recover their costs or gain
contribution from other entities responsible for the contamination.
The district court dismissed Appellants' CERCLA §113(f)(3)(B)29
contribution claims as untimely and dismissed the unjust
enrichment claims for failing to state a valid cause of action under
Ohio law. In Hobart I, the court granted summary judgment to
defendants, finding CERCLA and controlling case law prohibit a
party that has entered a liability-resolving settlement agreement

26

209 U.S. 123 (1908).

27

Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 94 Stat.
2767, codified at 42 U.S.C. §§9601-9675.
28

Superfund Amendments and Reauthorization Act of 1986, 100 Stat. 1613, codified at 42 U.S.C.
§§9601-9675.
29

42 U.S.C. §9613(f)(3)(B).
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with the government from prosecuting such an action. In the same
order, it dismissed the cost-recovery action in Hobart II for the
same reasons. Appellants filed a consolidated appeal, and the
Sixth Circuit affirmed. It held the settlement agreement resolved
Appellants' liability, and therefore was an "administrative
settlement" within the meaning of §113(f)(3)(B). As a result,
because Appellants could have sued for contribution, they could
not file and could not proceed with a §107(a)(4)(B)30 cost-recovery
action. Sections 107(a)(4)(B) and 113(f)(3)(B) provide mutually
exclusive remedies. The Court adopted the position that a
"Potentially Responsible Party" (PRP) "which has entered into an
administrative settlement with the government, thereby having met
a statutory trigger for filing a contribution action, can bring only a
§113(f)(3)(B) action for contribution – not a §107(a)(4)(B) costrecovery action." The district court also did not err in dismissing
Appellants' §113(f)(3)(B) claims as untimely. Section §113(g)
provides the statute of limitations for all contribution actions, which
is three years from the date of a triggering event. While the statute
does not explicitly list a triggering event in this case, the Sixth
Circuit held the most logical triggering event is the signing of the
settlement agreement, which occurred more than three years
before the filing of Appellants' action. It also affirmed the district
court's dismissal of Appellants' state law claim.
2.

Vander Boegh v. EnergySolutions, Inc., 772 F.3d 1056 (6th Cir.
2014).
After he was passed over for a position as landfill manager by
EnergySolutions, Inc., Plaintiff filed an employment discrimination
claim alleging retaliation for prior protected conduct in violation of
the Energy Reorganization Act (ERA),31 the False Claims Act
(FCA),32 and for violation of the retaliation provisions in the Safe
Drinking Water Act (SDWA),33 Clean Water Act (CWA),34 Toxic
Substances Control Act (TSCA),35 and the Solid Waste Disposal
Act (SWDA).36 The district court granted summary judgment for all
defendants, and the Sixth Circuit affirmed with respect to two but

30

42 U.S.C. §9607(a)(4)(B).

31

42 U.S.C. §5851.

32

31 U.S.C. §3730(h)(1).

33

42 U.S.C. §300j-9(i).

34

33 U.S.C. §1367.

35

15 U.S.C. §2622.

36

42 U.S.C. §6971.
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reversed with respect to EnergySolutions, Inc.37 On remand, the
district
court
again
granted
summary
judgment
to
EnergySolutions, holding Plaintiff lacked statutory standing
because he was an applicant and not an "employee." The Sixth
Circuit affirmed. "Because the plain meaning of 'employee' does
not extend to applicants, Vander Boegh lacks statutory standing
under the ERA." The same reasoning applies to Plaintiff's claim
under the FCA. The Sixth Circuit dismissed Plaintiff's claims under
the SWDA, CWA, TSCA, and SWDA, holding the district court
lacked subject-matter jurisdiction because the environmental
statutes require claimants to exhaust their administrative remedies
before seeking judicial review. It therefore lacked subject matter
jurisdiction over Plaintiff's appeal on these claims because they
were filed first in the district court, rather than appealed directly
from the agency to the Sixth Circuit.
3.

Sierra Club v. ICG Hazard, LLC, 781 S.W.3d 281 (6th Cir. 2015).
ICG Hazard, LLC (ICG) conducted surface coal mining in
Kentucky, operating under a general discharge permit pursuant to
the Clean Water Act (CWA). The company discharged selenium
into surrounding water, which resulted in levels exceeding the
state water quality standard threshold. However, its general permit
did not specify effluent limitations for selenium. Appellants brought
a citizen enforcement action in district court, which granted
summary judgment for ICG holding the CWA's permit shield
covered the discharges at issue and shielded ICG from liability.
Appellants appealed to the Sixth Circuit, which affirmed. No
circuit court had previously addressed the applicability and scope
of the CWA's permit shield in the context of a general permit
rather than an individual permit. In Piney Run,38 the Fourth Circuit
analyzed the scope of the permit shield in the context of an
individual permit. Applying Chevron deference and finding the Act
ambiguous, it deferred to the EPA's interpretation, "under which a
permit holder is exempted from liability for the discharge of
pollutants not expressly mentioned in the permit, provided the
discharges meet two prongs. First, the permit holder must comply
with the CWA's reporting and disclosure requirements . . . .
Second . . . the discharges must be within the permitting
authority's 'reasonable contemplation.'"39 The Sixth Circuit agreed
with the district court's rejection of Appellants' argument that such
analysis should be limited to the context of individual permits and
that "the EPA's 'specified scope' language limits the permissible

37

Vander Boegh v. EnergySolutions, Inc., 536 Fed. App'x 522 (6th Cir. 2013).

38

Piney Run Preservation Ass'n v. County Com'rs of Carroll County, MD, 268 F.3d 255 (4th Cir.
2001).
39

Id. at 268. Internal citations omitted.
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discharges to pollutants listed in the permit." ICG satisfied the first
prong of the Piney Run test because it disclosed the selenium
discharge when it requested a permit modification. The Court held
ICG's discharge of selenium was within the Kentucky Division of
Water's reasonable contemplation "because KDOW knew at the
time it issued the general permit that the mines in the area could
produce selenium . . . . and included a one-time monitoring
requirement as a condition of coverage under the general permit."
M.

ERISA
1.

Moyer v. Metropolitan Life Insurance Company, 762 F.3d 503 (6th
Cir. 2014).
Appellant, an ERISA-plan participant, applied for disability benefits
in 2005. Metropolitan Life Insurance Co. (MetLife), the plan's claim
administrator, approved the claim but reversed its decision two
years later after determining Appellant retained the physical
capacity to perform other work. Following an administrative
appeal, MetLife affirmed the revocation of benefits in 2008, and
sent Appellant an adverse benefit determination letter that
included notice of his right to judicial review but did not include
notice of an applicable contractual three-year time limit for review.
In 2012, Appellant filed suit against MetLife seeking recovery of
unpaid plan benefits under 29 U.S.C. §1132(a)(1)(B). The district
court held the three-year time limit barred Appellant's claim.
Because the plan documents (which were not sent to plan
participants unless requested) stated there was a three-year time
limit for filing suit, MetLife had provided Appellant with constructive
notice of the time limit. Appellant appealed to the Sixth Circuit
requesting equitable tolling, alleging MetLife breached its
obligations under ERISA by failing to include the time limit for
seeking judicial review in his benefit revocation letter. The Sixth
Circuit reversed, holding MetLife's failure to include the judicial
review time limits in the letter rendered the letter not in substantial
compliance with §1133. Appellant was denied his right to judicial
review due to MetLife's failure to comply with §1133, and the Sixth
Circuit remanded the matter back to the district court for judicial
review of Appellant's claims.

2.

DiGeronimo Aggregates v. Zemla, 763 F.3d 506 (6th Cir. 2014).
Appellant contributed to a multiemployer pension plan governed
by ERISA that was terminated in 2009 because substantially all of
the plan's contributing employers withdrew from paying
contributions. Defendants, the plan's managers, assessed $1.75
million in withdrawal liability to Appellant, which represented its
share of the $49 million in unfunded, vested benefits the
contributing employers owed the plan. Appellant sued the plan
managers under 29 U.S.C. §1451(a), alleging they negligently
managed the plan's assets which harmed Appellant by increasing
1-321

its withdrawal liability. The district court granted the defendants'
motion to dismiss under Rule 12(b)(6), holding there was no
substantive basis for Appellant's negligence claim under ERISA or
federal common law. The Sixth Circuit affirmed, holding that
contributing employers to multiemployer pension plans have no
cause of action against plan trustees for negligent management
under the federal common law regarding ERISA pension plans.
3.

Smith v. Aegon Companies Pension Plan, 769 F.3d 922 (6th Cir.
2014).
Appellant appealed the district court's dismissal of his claims
without prejudice due to improper venue. The district court held
the venue selection clause in Aegon's ERISA-covered pension
plan that required suits to be filed in Cedar Rapids, Iowa, was
enforceable and applied to Appellant's claim. The Sixth Circuit
affirmed. The Court declined to afford either Chevron or Skidmore
deference to the Secretary of Labor's position, contained only in
an amicus brief, that venue selection clauses are incompatible
with ERISA. Because the venue selection clause was enforceable
and applied to Appellant's claim, the Court declined to decide
whether 29 U.S.C. §1132(e)(2) permits venue in the U.S. District
Court for the Western District of Kentucky. The venue selection
clause at issue provided for suits to be brought in one of the
places designated in §1132 – the district where the plan is
administered. The Court noted that even if that were not the case,
the venue selection clause would still control. It also held the
district court did not abuse its discretion in dismissing the case
rather than transferring it under 28 U.S.C. §1404(a).

4.

Rochow v. Life Ins. Co. of North America, 780 F.3d 364 (6th Cir.
2015).
In Rochow I,40 the Sixth Circuit affirmed the district court's holding
that LINA acted arbitrarily and capriciously when it denied
Rochow's claim for long term disability benefits under ERISA. In
Rochow II,41 a divided three-judge panel affirmed the district
court's order requiring LINA to disgorge profits flowing from the
wrongful denial of benefits. The Court granted rehearing en banc,
vacating Rochow II, to consider in the instant matter whether the
disgorgement order was proper. It held Rochow was not entitled to
recover under both ERISA §502(a)(1)(B) and §502(a)(3) for
LINA's arbitrary and capricious denial of benefits. In Rochow I, he
recovered all benefits he had been wrongfully denied under
§502(a)(1)(B). "[A] claimant cannot pursue a breach-of-fiduciaryduty claim under §502(a)(3) based solely on an arbitrary and

40

Rochow v. Life Ins. Co. of North America, 482 F.3d 860 (6th Cir. 2007).

41

Rochow v. Life Ins. Co. of North America, 737 F.3d 415 (6th Cir. 2013).
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capricious denial of benefits where the §502(a)(1)(B) remedy is
adequate to make the claimant whole." The Court remanded to
the district court to reconsider whether Rochow is entitled to
prejudgment interest under §502(a)(1)(B).
N.

Fair Housing Act
Hollis v. Chestnut Bend Homeowners Ass'n, 760 F.3d 531 (6th Cir. 2014).
Plaintiffs filed a reasonable-modification claim under the FHA42 against
their homeowners association, arguing the CBHA was unlawfully refusing
to permit them to construct a sunroom addition to their home as a
therapeutic benefit for their children, who have Down Syndrome.
Plaintiffs brought the suit individually and as "next friends" of their
children. The district court dismissed their personal-capacity claims for
lack of standing and, applying the McDonnell Douglas burden-shifting
test43 to the reasonable-modification claim, awarded summary judgment
to CBHA on the "next friend" claim. The Sixth Circuit vacated and
remanded. Noting that no circuit has identified the proper framework for
analyzing reasonable-modification claims, it held the McDonnell Douglas
test is ill-suited for such claims and applies only where the defendant's
discriminatory intent constitutes an element of liability. An FHA plaintiff
does not need to prove discriminatory intent to establish a viable
reasonable-modification or reasonable-accommodation claim. Instead,
such plaintiffs must prove the reasonableness and necessity of the
requested modification, that he or she suffers from a disability, that the
modification or accommodation was requested, the housing provider
refused to make the accommodation or allow the modification, and that
defendant knew or should have known of the disability at the time of the
refusal. The burden is on the plaintiff to establish each element. To
determine the reasonableness of the requested modification, the burden it
will impose upon defendant must be weighed against the benefits that
would accrue to the plaintiff. "A modification should be deemed
reasonable if it 'imposes no "fundamental alteration in the nature of a
program" or "undue financial and administrative burdens."44 "The ultimate
burden to prove both the reasonableness and the necessity of the
requested accommodation or modification rests always with the plaintiff.
Only when the defendant moves for summary judgment does the burden
shift to the defendant to establish that there is no genuine issue for trial."
The Sixth Circuit remanded the case to the district court to apply the
proper summary-judgment framework and to determine whether CBHA
met its burden to establish there was no genuine issue of material fact
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42 U.S.C. §3604.
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The three-part evidentiary standard set forth by the Supreme Court for employment
discrimination claims in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
44

Groner v. Golden Gate Gardens Apartments, 250 F.3d 1039, 1044 (6th Cir. 2001) (quoting
Smith & Lee Associates, Inc. v. City of Taylor, Mich., 102 F.3d 781, 795 (6th Cir. 1996).
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and that it was entitled to summary judgment as a matter of law. It also
held Plaintiffs alleged sufficient personal injuries to establish standing to
sue individually.
O.

Habeas Corpus
1.

Clifton v. Carpenter, 775 F.3d 760 (6th Cir. 2014).
The Sixth Circuit held that Tennessee cannot constitutionally
require a prisoner to pay all outstanding fees, taxes, and court
costs before permitting him to file a habeas corpus petition
challenging the constitutionality of his probation revocation
proceedings. As applied, Tennessee Code §41-21-812
unconstitutionally blocked Appellant's access to the courts and
"cannot be considered an 'adequate and independent state
ground for denying review of a federal constitutional claim.'"45 As
such, Appellant's claim was not procedurally defaulted. The Court
reversed and remanded to the district court so that it may address
the merits of Appellant's constitutional claims.

2.

Wheeler v. Simpson, 779 F.3d 366 (6th Cir. 2015).
Wheeler was convicted of murder and sentenced to death in 2001.
His conviction was affirmed on direct appeal to the Kentucky
Supreme Court,46 and the state thereafter denied his petition for
post-conviction relief.47 Wheeler filed a petition for habeas corpus
in 2009, which the district court denied. On appeal, the Sixth
Circuit affirmed the district court's decision regarding the guilt
phase of Wheeler's trial, but issued a writ of habeas corpus as to
his death sentence. It held the Kentucky trial court erroneously
struck a juror for cause. During voir dire, the juror initially
expressed doubts regarding the death penalty, but then stated he
could consider the entire range of penalties. The next day, the trial
court excused him for cause after mistakenly remembering that he
said he would not consider the death penalty. The Kentucky
Supreme Court held on direct appeal "that the trial judge
'appropriately struck for cause those jurors that could not impose
the death penalty.'"48 The Sixth Circuit noted the U.S. Supreme
Court "has repeatedly held that a venireperson who has
reservations about the death penalty cannot be excused for cause
if he or she is able to follow the trial court's instructions and
consider all penalties provided under the law." It held the Kentucky

45

Guilmette v. Howes, 624 F.3d 286, 290 (6th Cir. 2010).

46

Wheeler v. Com., 121 S.W.3d 173 (Ky. 2003) (Wheeler I).

47

Wheeler v. Com., 2008 WL 5051579 (Ky. Nov. 26, 2008) (Wheeler II).

48

Wheeler I, supra note 35 at 179.
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Supreme Court "unreasonably applied clearly established
Supreme Court law . . . when it held that [the juror's] removal for
cause was constitutional." The trial court's error was structural
error that "may not be excused through harmless-error analysis or
on grounds of a lack of prejudice."
3.

Woolbright v. Crews, 2015 WL 3939382 (6th Cir. June 29, 2015).
Woolbright was found guilty of wanton murder, receiving stolen
property with intent to manufacture methamphetamine, first
degree possession of a controlled substance and first degree
trafficking in a controlled substance. The Kentucky Supreme Court
affirmed his conviction. In 2006, he filed a pro se petition under
Kentucky R.Cr. 11.42 to vacate the conviction. The trial court held
an evidentiary hearing was not necessary and denied the petition.
The Kentucky Court of Appeals affirmed the trial court's denial of
the Rule 11.42 petition. In 2012, Woolbright filed a pro se petition
for habeas corpus in federal court alleging seven claims of
ineffective assistance of counsel. Four of the claims were never
raised in this Rule 11.42 petition or subsequent appeal. The other
three were raised in the Rule 11.42 petition but were not raised on
post-conviction appeal. The magistrate judge found all seven
claims were procedurally defaulted, and the district court adopted
the magistrate judge's findings of fact and conclusions of law and
denied Woolbright's habeas petition, declining to issue a certificate
of appealability. The Sixth Circuit issued a COA on the seven
ineffective assistance claims, and the warden filed a motion to
dismiss on grounds the COA was improvidently granted because
the district court had ruled on the merits of those claims. The
Court held the Martinez/Trevino49 exception applies in Kentucky,
and prisoners there "can, under certain circumstances, establish
cause for a procedural default of their IATC claims by showing
that they lacked effective assistance of counsel at their initialreview collateral proceedings." The Court affirmed the district
court's denial of a writ on the three IATC claims that were
presented in Appellant's Rule 11.42 petition because, under
existing law, Woolbright cannot establish cause based on
ineffective assistance of post-conviction appellate counsel. It
denied the warden's motion to vacate the certificate of
appealability, and reversed the district court's denial of a writ on
the four remaining IATC claims. It remanded the matter back to
the district court for a full reconsideration of the four IATC claims
that were not previously presented to the Kentucky courts in
collateral proceedings and consideration of whether to conduct an
evidentiary hearing. If Woolbright can demonstrate the absence or
ineffective assistance of his post-conviction counsel and the
substantial nature of his underlying IATC claims to establish cause
to excuse his procedural default, the district court may then

49

Martinez v. Ryan, 132 S.Ct. 1309, 1320 (2012); Trevino v. Thaler, 133 S.Ct. 1911, 1921 (2013).
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reconsider whether he can establish prejudice from the alleged
ineffective assistance of counsel.
P.

Immigration
1.

Harmon v. Holder, 758 F.3d 728 (6th Cir. 2014).
Harmon, an adult who entered the U.S. as an unaccompanied
alien child in 1994, was denied asylum, withholding of removal,
and protection under the Convention Against Torture. She argued
the immigration judge did not have jurisdiction over her asylum
claim, that the William Wilberforce Trafficking Victims Protection
Reauthorization Act (TVPRA) permanently exempts former
unaccompanied alien children from the one-year filing deadline for
asylum applications, and the BIA erred by denying her claim on
the merits. Harmon turned eighteen in May 2002. In early 2003,
she applied for Temporary Protected Status (TPS) from USCIS,
which was approved. A second application on her behalf was
approved in 2004. Her third application, which was untimely, was
denied. In 2007, when she was twenty-three, Harmon was caught
by Immigration and Custom Enforcement (ICE) trying to enter
Canada, and received notice she was removable under INA
§237(a)(1)(B)50 for remaining in the U.S. longer than permitted.
The immigration judge denied her applications for asylum,
withholding of removal, and relief under the CAT on the merits,
approved the previous denial of TPS, and ordered Harmon
removed to Liberia. The BIA dismissed her appeal and denied her
motion to terminate proceedings and remand to the USCIS for
initial review of her asylum application. It also denied her motion to
reopen her case, construing it as a motion to reconsider and
denying it as untimely and for failing to establish a legal or factual
error in the original decision.
The Sixth Circuit denied Harmon's motion to remand to the BIA for
termination and referral to the USCIS and her petition for review. It
rejected her argument that the TVPRA vests original jurisdiction in
the USCIS for asylum claims brought by all current and former
unaccompanied minors, and that, therefore, the immigration judge
did not have authority to deny her asylum claim. "Viewing the
statute as a whole, nothing in the TVPRA or the statute it revised
suggest that the jurisdictional provision applies to former
unaccompanied alien children." It held the TVPRA does not
transfer initial jurisdiction over asylum applications filed by former
unaccompanied alien children to the USCIS. The immigration
judge had authority to review Harmon's asylum claim. Under 8
U.S.C. §1158(a)(1), any alien who is physically present in the U.S.
may file for asylum, but the right to asylum shall not apply to an
alien unless he/she demonstrates by clear and convincing
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8 U.S.C. §1227(a)(1)(B) (2012).
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evidence that the application has been filed within one year after
the date of the alien's arrival in the U.S.51 The TVPRA modified
this exception, stating the one year time limit does not apply to
unaccompanied alien children. The Court held Harmon's claim to
asylum fails without addressing her argument that the new TVPRA
provision means that once a person is an unaccompanied alien
child in the U.S., the time limit imposed in subparagraph (B) never
applies to that person, even after he/she reaches adulthood.
2.

Gonzalez-Garcia v. Holder, 770 F.3d 431 (6th Cir. 2014).
Appellant entered the U.S. on a temporary-visitor visa in
September 1999. In June 2009, he received a notice to appear
instructing him that the Department of Homeland Security (DHS)
planned to initiate removal proceedings against him after he was
arrested in Mississippi for driving without a license. The notice to
appear contained all required information other than the date and
time of the initial hearing. This information was provided by
immigration court staff in a separate notice on August 10, 2009.
The government initially charged Appellant with entering the
country illegally, but revised the charge to staying in the country
longer than permitted after Appellant produced a copy of his
passport showing he entered the U.S. legally. The immigration
judge held Appellant overstayed his visa, and Appellant applied
for cancellation of removal, a discretionary form of relief only
available to aliens who have been continuously physically present
in the U.S. for at least ten years.52 This ten-year clock stops when
an alien is served a notice to appear under 8 U.S.C. §1229(a).53
The judge held Appellant missed the ten year mark by three
months, rejecting his argument that he qualified for cancellation
regardless because the notice to appear was defective in that it
lacked the time and place to appear and the government could not
sustain its original charge that he entered the country illegally.
The Board of Immigration Appeals affirmed, holding such defects
in a notice to appear do not prevent the triggering of
§1229b(d)(1)'s stop-time provision. The Sixth Circuit affirmed, and
dismissed Appellant's petition for review.

3.

Stanovsek v. Holder, 768 F.3d 515 (6th Cir. 2014).
Petitioner was admitted to the U.S. on a non-immigrant visitor visa
in 1990 and later adjusted status to lawful permanent resident
following his marriage to a U.S. citizen. In 2009, he was convicted
for aggravated theft under Ohio state law and sentenced to three
years' in prison. The crime constituted an aggravated felony under

51

8 U.S.C. §1158(a)(2)(B).

52

8 U.S.C. §1229b(b)(1).

53

8 U.S.C. §1229b(d)(1).
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8 U.S.C. §1101(a)(43)(G), and the DHS charged Petitioner with
removability under 8 U.S.C. §1227(a)(2)(A)(iii). Petitioner
conceded the charge of removability, but requested an adjustment
of status and waiver from removal under §212(h). The immigration
judge held Petitioner was ineligible for a §212(h) waiver, and the
Board of Immigration Appeals affirmed. The Sixth Circuit granted
Petitioner's petition for review and remanded to the Board for
further proceedings, holding 8 U.S.C. §1182(h) "is clear and
unambiguous that a §212(h) waiver is precluded after conviction
of an aggravated felony only when the removable person had
attained the status of lawful permanent resident at the time of his
or her lawful entry into the United States." "This language cannot
be stretched to bar an alien who did not enter as an alien with
immigrant status, but who lawfully entered as a non-immigrant and
later adjusted status."
Q.

Labor & Employment Law
1.

Misewicz v. City of Memphis, Tenn., 771 F.3d 332 (6th Cir. 2014).
Plaintiffs, who are fire fighters, filed suit against the city, alleging it
violated §207 of the Fair Labor Standards Act (FLSA) by not
paying them overtime compensation for the hours they worked in
mandatory paramedic training. The district court granted summary
judgment to the city, holding it only needed to meet one of the
statutory exceptions set forth in Department of Labor regulations
implementing the FLSA and as a matter of law the paramedic
training program fell within the exception outlined in 29 CFR
§553.226(b)(1). The court did not consider the issue of whether
the program met the exception outlined in 29 CFR §785.27.
Plaintiffs appealed to the Sixth Circuit, which affirmed. "We hold
that the plain text of §553.226, its legislative and regulatory
history, and DOL Opinion Letters on §553.226 all indicate the City
of Memphis can escape liability by proving only that an exception
in §553.226(b) is met." Under the regulation, "the determination of
whether training is 'required by law for certification' should focus
on whether the employer actually hired the employee to perform
duties that require state certification, as judged by whether the
employee is asked regularly to perform those duties after training."
The Court held the city met the exception in §553.226(b), and did
not violate §207 by failing to pay plaintiffs overtime compensation
for the required training to become licensed as paramedics in
Tennessee.

2.

Conlon v. InterVarsity Christian Fellowship, 777 F.3d 829 (6th Cir.
2015).
Plaintiff worked at InterVarsity Christian Fellowship (IVCF) as a
spiritual director until she was terminated in 2011 after she
informed her employer that she and her husband were
considering divorce. Two of her male colleagues had also
1-328

divorced their spouses without being terminated from their jobs at
IVCF. She filed a complaint with the EEOC and Michigan
Department of Civil Rights, and in 2013, the EEOC gave Plaintiff a
right to sue letter that informed her it would not be filing suit. She
filed suit in the U.S. District Court for the Western District of
Michigan alleging violations of Title VII54 and state law.55
Defendants filed a Rule 12(b)(6) motion to dismiss, asserting the
ministerial exception as an affirmative defense. The district court
granted the motion, and Plaintiff appealed. The Sixth Circuit
affirmed. Analyzing the factors outlined in Hosanna-Tabor
Evangelical Lutheran Church and School v. E.E.O.C.,56 the Court
noted that while IVCF is not a church, it is a Christian organization
with a mission of advancing the practice of Christianity in colleges
and universities. In addition, while Plaintiff is not a minister, she
was given the title "spiritual director" and her duties included
assisting others "to cultivate 'intimacy with God and growth in
Christ-like character through personal and corporate spiritual
disciplines,'" which is a ministerial function. It held that "where
both factors – formal title and religious function – are present, the
ministerial exception clearly applies." It also rejected Plaintiff's
argument that ICVF waived the ministerial exception, holding the
exception "is a structural limitation imposed on the government by
the Religion Clauses, a limitation that can never be waived." "The
Religion Clauses' ministerial exception bars federal and state
employment-law claims against all defendants," including
Plaintiff's supervisors individually.
3.

E.E.O.C. v. Ford Motor Co., 782 F.3d 753 (6th Cir. 2015).
Harris, a Ford employee who has irritable bowel syndrome,
requested a job schedule allowing her to work at home on an asneeded basis up to four days per week. Ford denied the request
due to the nature of Plaintiff's job, which required regular and
predictable on-site attendance and face-to-face interaction with
other employees and outside sales people. The EEOC sued Ford
under the ADA, alleging it failed to reasonably accommodate
Harris by denying her request to telecommute and retaliated
against her for involving the EEOC in the matter. The district court
granted summary judgment to Ford on both claims.57 The EEOC
appealed, and a divided panel of the Sixth Circuit reversed on
both claims.58 The Sixth Circuit thereafter granted en banc review,
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42 U.S.C. §2000e et seq.
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Michigan's Elliot-Larsen Act, Mich. Comp. Laws §37.2101 et seq.
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132 S.Ct. 694 (2012).
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EEOC v. Ford Motor Co., 2012 WL 3945540 (E.D. Mich. Sep. 10, 2012).

58

EEOC v. Ford Motor Co., 752 F.3d 634 (6th Cir. 2014).
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vacating the panel's decision. It affirmed the district court, holding
there is no genuine issue of material fact because a reasonable
jury could not return a verdict for the EEOC on either claim. The
Court agreed with the district court's finding that Harris was not a
"qualified individual" as a matter of law under the ADA because
her excessive absences prevented her from performing the
essential functions of her job as a resale buyer. Regular and
predictable on-site job performance is an essential function of the
re-sale buyer job, and the request by Harris to telecommute up to
four days per week was unreasonable. "The employee bears the
burden of proposing an accommodation that will permit her to
effectively perform the essential functions of her job."59 The Court
also held Ford did not retaliate against Harris for making a charge
of discrimination to the EEOC. "No reasonable jury could find that
Ford terminated Harris for a reason other than poor performance."
R.

Qualified Immunity
Finn v. Warren County, Kentucky, 768 F.3d 441 (6th Cir. 2014)
Finn died in his cell at the Warren County Regional Jail while suffering
from alcohol withdrawal. The administrator of his estate and the guardian
of his children filed suit under 42 U.S.C. §1983 against the jailer, six
deputy jailers, Southern Health Partners, Inc. (SHP), and its medical
director and two of its nurses, alleging violation of Finn's Eighth and
Fourteenth Amendment rights to receive adequate medical care while
incarcerated and state law claims for negligence, gross negligence and
outrage. Some of the parties and claims were dismissed at the summary
judgment stage, and a jury returned verdicts for the defendants on the
remaining claims. Plaintiffs appealed to the Sixth Circuit, which reversed
the grant of summary judgment to the jailer and remanded for a trial of
plaintiffs' negligence claims against him. The Court affirmed on all other
grounds. Hedgepath v. Pelphrey60 was decided between the district
court's grant of summary judgment to the jailer and the start of the jury
trial. It held that under Kentucky law, a supervisor's decision on the
content of training and policies is a discretionary function, while training
employees to adhere to their duties under the policy is a ministerial
function.61 In addition, "the supervision of employees is a ministerial act
when it merely involved enforcing known policies."62 The Sixth Circuit held
the district court erred by denying plaintiffs' motion for a new trial without
addressing Hedgepath or revisiting Walker v. Davis,63 which it relied upon
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Jakubowski v. Christ Hosp., Inc., 627 F.3d 195, 202 (6th Cir. 2010).
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520 F. App'x 385 (6th Cir. 2013).
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Id. at 391.
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Id., citing Yanero v. Davis, 65 S.W.3d 510, 529 (Ky. 2001).

63

643 F.Supp.2d 921, 933-34 (W.D. Ky. 2009).
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to grant summary judgment to the jailer in the instant case on plaintiffs'
claims he failed to train the deputy jailers on the jail's EMS policy or to
enforce the policy. In Walker, the district court granted immunity to a
county sheriff on the ground plaintiff failed to show there was a
department policy requiring the sheriff to supervise enforcement of a
police pursuit policy in a particular manner. In the instant case, the jail's
training policy specifically stated the jailer shall establish and monitor
each employee's training and fitness regarding the EMS policy. The jailer
is not entitled to qualified official immunity for his ministerial acts, and the
question remains whether he negligently performed his duty to train the
deputy jailers to follow the EMS policy and enforce it as written.
S.

Sarbanes-Oxley Act
Rhinehimer v. U.S. Bancorp Investments, Inc.., 787 F.3d 797 (6th Cir.
2015)
Defendant appealed a judgment entered against it on Plaintiff's claim he
was disciplined and terminated in retaliation for his complaint regarding
fraud involving an elderly client in violation of the Sarbanes-Oxley Act.64
The only issue on appeal was whether Plaintiff established at trial that he
engaged in activity protected by §1514A. The Sixth Circuit affirmed. The
fraud at issue in this case was "unsuitability fraud" regarding trades made
in May 2010 for Plaintiff's elderly client by another of Defendant's
employees while Plaintiff was out of the office on disability leave.
Defendant argued the evidence did not support a finding Plaintiff could
have had an objectively reasonable belief the other employee's actions
constituted unsuitability fraud, and that Plaintiff was required to establish
facts from which a reasonable person could infer each of the elements of
an unsuitability claim. The Sixth Circuit rejected the "definitively and
specifically" legal standard outlined in the unpublished decision Riddle v.
First Tennessee Bank, Nat. Ass'n,65 as "inconsistent with §1514A," and
adopted an "emerging rule that the employee's reasonable belief is a
simple factual question requiring no subset of findings that the employee
had a justifiable belief as to each of the legally-defined elements of the
suspected fraud." In Sylvester v. Parexel International, LLC,66 the
Administrative Review Board (ARB) of the U.S. Department of Labor
stated that the statute's "'plain language provides the proper standard for
establishing protected activity,' i.e., whether the employee 'reasonably
believes' that the conduct complained of constitutes a violation of the laws
listed at §1514[A(a)(1)].'"67 The Court held the evidence in the instant
case was sufficient to sustain the judgment that Plaintiff had an
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18 U.S.C. §1514A.
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497 F. App'x 588 (6th Cir. 2012).
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2011 WL 2165854 at *12 (ARB May 25, 2011).
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Id. at *11.
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objectively reasonable belief his fellow employee's conduct with regard to
the elderly client constituted unsuitability fraud, and Defendant violated
the Sarbanes-Oxley Act when it retaliated against Plaintiff for reporting
that conduct.
T.

Sentencing
1.

U.S. v. Young, 766 S.W.3d 621 (6th Cir. 2014).
Appellant came to possess seven shotgun shells while helping a
neighbor sell her late husband's possessions. He was unaware
that it was a crime for him to possess the shells under 18 U.S.C.
§922(g)(1) because he had previously been convicted of burglaryrelated felonies from 1990-1992. When Appellant later consented
to a police search during an investigation of burglaries in his
neighborhood, the officers found the shells in a drawer. The
government charged him with a single count of being a felon in
possession of ammunition in violation of 18 U.S.C. §922(g)(1),
which carries a fifteen-year mandatory minimum sentence for
anyone like Appellant who has at least three prior felony
convictions. Appellant pleaded guilty to the charge, but brought a
constitutional challenge at sentencing, alleging the fifteen-year
mandatory sentence as applied to him violated the Eighth
Amendment because it was grossly disproportionate to the
offense he committed. He also argued it violated the Fifth
Amendment due process clause because he did not have fair
notice of the prohibition against felons possessing ammunition.
The district court held it had no discretion in sentencing and
applied the mandatory fifteen-year sentence. The Sixth Circuit
affirmed, stating that Appellant's sentence was not grossly
disproportionate to the offense when his recidivism was taken into
account, and the Fifth Amendment notice requirement is satisfied
by the language in §922(g)(1).

2.

U.S. v. Robinson, 778 F.3d 515 (6th Cir. 2015).
The government appealed for a second time the sentence
imposed on Defendant for possession of over 7,000 images of
child pornography in violation of 18 U.S.C. §2252A(a)(5)(B). The
Sixth Circuit held his previous sentence of one day of
incarceration and five years of supervised release was
substantively unreasonable, and remanded to the district court for
resentencing.68 On remand, the district court sentenced Defendant
to one day of incarceration, with credit for time served, lengthened
the period of supervised release to ten years, and imposed
additional conditions of release. The Sixth Circuit once again held
Defendant's sentence was substantively unreasonable, and that
the district court erred in failing to consider the seriousness of his

68

U.S. v. Robinson, 669 F.3d 767 (6th Cir. 2012).
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crime, the need for deterrence, and the need to avoid sentencing
disparities on a national level. The Court noted "[t]he financial
support Defendant contributed to the child pornography industry
makes his crime particularly harmful." It held the case must be
reassigned on remand for resentencing by a different district court
judge.69
U.

Torts
Adkisson v. Jacobs Engineering Group, Inc., 790 F.3d 641 (6th Cir. 2015)
Plaintiffs are individuals who worked on the remediation of a coal ash
spill. They filed three suits against Jacobs Engineering Group, Inc.
(Jacobs), alleging claims of outrageous conduct, battery, negligence,
negligence per se, intentional and/or reckless failure to warn, reckless
infliction of emotional distress, fraud, misrepresentation and fraudulent
concealment, and strict liability for ultrahazardous or abnormally
dangerous activity. They claimed Jacobs improperly monitored the toxic
fly ash, inadequately trained its workers regarding hazards associated
with inhaling the ash, denied their requests for safety equipment, and
fraudulently concealed and denied they had been exposed. Jacobs
moved to dismiss the actions for lack of subject matter jurisdiction under
Rule 12(b)(1). The magistrate judge granted Plaintiffs' requests to
consolidate the actions, and the district court granted Jacobs' Rule
12(b)(1) motion to dismiss, holding Jacobs is immune to suit based on
derivative discretionary-function immunity as outlined in Chesney v.
Tennessee Valley Authority.70 Chesney held engineering contractors
working for the TVA on the same coal ash spill were entitled to derivative
immunity as set forth in Yearsley v. W.A. Ross Const. Co.,71 under the
discretionary-function doctrine. The Sixth Circuit reversed. It held
Yearsley immunity is not jurisdictional in nature and the district court erred
in dismissing Plaintiffs' complaint based on such. "Yearsley immunity is . .
. closer in nature to qualified immunity for private individuals under
government contract, which is an issue to be reviewed on the merits
rather than for jurisdiction." Jacobs' motion to dismiss should have been
considered under Rule 12(b)(6) for failure to state a claim. The Court
remanded to the district court to consider whether Jacobs is eligible for
Yearsley immunity under the Rule 12(b)(6) standard. It instructed the
court specifically to "consider whether, based on the pleadings, (1)
Jacobs is eligible for government-contractor immunity under Yearsley,
and (2) Jacobs's conduct would fall under the corollary of the
discretionary-function exception to the [Federal Tort Claims Act]."

69

See 28 U.S.C. §2106.
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782 F.Supp.2d 570 (E.D. Tenn. 2011).
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309 U.S. 18 (1940).
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II.

U.S. SUPREME COURT
A.

Affordable Care Act
King v. Burwell, 135 S.Ct. 2480 (2015)
The Affordable Care Act provides for refundable tax credits to individuals
with household income between 100 and 400 percent of the federal
poverty line. Those who meet the Act's requirements can use the tax
credits to purchase insurance, whereby the tax credits are provided in
advance directly to the insurer.72 The Act also requires that an exchange
be created by each state where people may shop for insurance.73 If a
particular state chooses not to establish its own exchange, the Act states
the Secretary of Health and Human Services shall establish an exchange
within the state.74 26 U.S.C. §36B states the amount of tax credit depends
in part on whether the taxpayer has enrolled in an insurance plan through
"'an Exchange established by the State under [42 U.S.C. §18031].'"75 The
IRS thereafter promulgated a rule stating the tax credits are available on
both state and federal exchanges. Plaintiffs, who do not want to buy
insurance, challenged the rule in district court, arguing the exchange in
Virginia does not qualify as an exchange "established by the State"
because it is a federal exchange. The district court dismissed the suit,
holding the Act "unambiguously made tax credits available to individuals
enrolled through a Federal Exchange."76 The Fourth Circuit affirmed,
holding the Act was ambiguous, and deferred to the IRS interpretation of
it under Chevron.77 The D.C. Circuit held in a different case that the Act
restricts the tax credits to state exchanges,78 and the Supreme Court
granted certiorari to resolve the circuit split. It affirmed the Fourth Circuit's
holding on different grounds, declining to extend Chevron deference to
the IRS rule because Congress had not expressly delegated authority to
decide the issue to that agency. The Court held the text at issue was
ambiguous and looked to the Act's structure overall to determine "§36B
allows for tax credits for insurance purchased on any exchange created
under the Act." "[T]he statutory scheme compels us to reject petitioners'
interpretation because it would destabilize the individual insurance market
in any State with a Federal Exchange, and likely create the very 'death
spirals' that Congress designed the Act to avoid."
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42 U.S.C. §§18081, 18082.
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42 U.S.C. §18031(b)(1).
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42 U.S.C. §18041(c)(1).

75

26 U.S.C. §36B(b)-(c).
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King v. Sebelius, 997 F.Supp.2d 415 (E.D.Va. 2014).
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King v. Burwell, 759 F.3d 358 (4 Cir. 2014).
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B.

Bankruptcy
1.

Wellness Intern. Network, Ltd. v. Sharif, 135 S.Ct. 1932 (2015).
In Stern v. Marshall,79 the Supreme Court stated that Congress
may not withdraw from the Article III courts "any matter which,
from its nature, is the subject of a suit at the common law, or in
equity, or in admiralty," and held Article III prevents bankruptcy
courts from entering final judgment on claims "that seek only to
'augment' the bankruptcy estate and would otherwise 'exis[t]
without regard to any bankruptcy proceeding.'"80 In the instant
case, the Court held that Article III allows bankruptcy judges to
adjudicate the types of claims referred to in Stern when the parties
"knowingly and voluntarily consent to adjudication by a bankruptcy
judge."

2.

Harris v. Viegelahn, 135 S.Ct. 1829 (2015).
The Court held that debtors who convert from Chapter 13 to
Chapter 7 bankruptcy are entitled to a return of any post-petition
wages not yet distributed by the Chapter 13 trustee at the time the
case is converted to Chapter 7.

3.

Bank of America, N.A. v. Caulkett, 135 S.Ct. 1995 (2015).
The Court held that debtors in a Chapter 7 bankruptcy proceeding
may not void a junior mortgage under §506(d) when the debt
owed on the senior mortgage exceeds the present value of the
property. Section 506(d) only allows debtors to strip off liens to the
extent they are "not an allowed secured claim." Dewsnup v.
Timm81 defined "secured claim" under §506(d) "to mean a claim
supported by a security interest in the property, regardless of
whether the value of that property would be sufficient to cover the
claim." The Court declined the debtors' request to limit the
Dewsnup decision to partially, as opposed to wholly, underwater
liens. "The definition it settled on – that a claim is 'secured' if it is
'secured by a lien' and 'has been fully allowed pursuant to §502' . .
. does not depend on whether a lien is partially or wholly
underwater."

4.

Bullard v. Blue Hills Bank, 135 S.Ct. 1686 (2015).
Affirming the bankruptcy court, the Bankruptcy Appellate panel of
the First Circuit, and the First Circuit Court of Appeals, the
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131 S.Ct. 2594 (2011).
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Id. at 2598-99.
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502 U.S. 410 (1992).
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Supreme Court held that a bankruptcy court's order denying
confirmation of a Chapter 13 plan is not a "final" order that the
debtor may immediately appeal.
5.

Baker Botts, L.L.P. v. Asarco LLC, 135 S.Ct. 2158 (2015).
Affirming the Fifth Circuit Court of Appeals, the Court held 11
U.S.C. §330(a)(1) does not permit a bankruptcy court to award
attorney's fees performed in defending a fee application in court.
"§330(a)(1) provides compensation for all §327(a) professionals –
whether accountant, attorney, or auctioneer – for all manner of
work done in service of the estate administrator." "Time spent
litigating a fee application against the administrator of a
bankruptcy estate cannot be fairly described as 'labor performed
for' – let alone 'disinterested service to' – that administrator."

C.

Civil Procedure
1.

Dart Cherokee Basin Operating Co., LLC v. Owens, 135 S.Ct. 547
(2014).
Plaintiff filed a putative class action against Defendants in state
court, alleging they owed underpaid royalties to class members
under oil and gas leases. The complaint sought "a fair and
reasonable amount" to compensate class members for damages
sustained due to the underpayment. Defendants removed the
action to federal court under the Class Action Fairness Act of
2005, which gives federal courts jurisdiction in certain class
actions if the class has more than 100 members, the parties are
minimally diverse, and the amount in controversy is over $5
million.82 Plaintiff moved to remand to state court, arguing the
removal notice was deficient as a matter of law because it
included no evidence to prove the amount in controversy was
more than $8.2 million as claimed by Defendants. The district
court granted Plaintiff's motion to remand, and the Tenth Circuit
denied review. The Supreme Court granted Plaintiff's motion for
certiorari to resolve a circuit split on this issue. Citing to the plain
language in 28 U.S.C. §1446(a), it held that evidentiary submissions are not necessary to adequately assert the amount in
controversy in a removal notice. "In sum, as specified in §1446(a),
a defendant's notice of removal need include only a plausible
allegation that the amount in controversy exceeds the
jurisdictional threshold. Evidence establishing the amount is
required by §1446(c)(2)(B) only when the plaintiff contests, or the
court questions, the defendant's allegation." The Court vacated
the Tenth Circuit's judgment and remanded the case for further
proceedings.
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28 U.S.C. §1332(d)(2); (5)(B); see Standard Fire Ins. Co. v. Knowles, 133 S.Ct. 1345 (2013).
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2.

Coleman v. Tollefson, 135 S.Ct. 1759 (2015).
28 U.S.C. §1915(g) prevents courts from granting in forma
pauperis status to prisoner litigants who have on three or more
prior occasions while incarcerated brought an action or appeal in
federal court that was dismissed on grounds the claim was
frivolous, malicious, or fails to state a claim upon which relief may
be granted. In the instant case, the district court had previously
dismissed three actions brought by the prisoner, who sought to
bring four additional actions in federal court while the third
dismissal was pending on appeal. The district court refused to
permit him to proceed in forma pauperis, counting the third
dismissal as a strike even though it was still pending on appeal,
and the Sixth Circuit affirmed. However, the vast majority of circuit
courts that decided the same issue had held that a prior dismissal
does not count as a strike while appeal of the dismissal is still
pending. The Supreme Court granted certiorari and affirmed the
Sixth Circuit, holding "a prior dismissal on a statutorily enumerated
ground counts as a strike even if the dismissal is the subject of an
appeal."

D.

Criminal Law
1.

Johnson v. U.S., 135 S.Ct. 2551 (2015).
Under the "residual clause" of the Armed Career Criminal Act of
1984, a defendant convicted of being a felon in possession of a
firearm receives a greater punishment if he or she has three or
more previous convictions for a "violent felony," which is defined to
include "any felony that 'involves conduct that presents a serious
potential risk of physical injury to another.'"83 The Court held the
residual clause is unconstitutionally vague, and imposing an
increased sentence pursuant to it violates due process. It
overruled its decisions in James v. U.S.84 and Sykes v. U.S.,85 and
noted the decision in the instant case has no bearing on
application of the Act to the four enumerated offenses or the
remainder of the Act's definition of a violent felony.

2.

Elonis v. U.S., 135 S.Ct. 2001 (2015).
Petitioner was convicted of violating 18 U.S.C. §875(c), which
makes it a crime to transmit in interstate commerce any
communication containing a threat to injure another person. He
had posted entries on his Facebook page referencing killing his
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18 U.S.C. §924(e)(2)(B).

84

550 U.S. 192 (2007).

85

131 S.Ct. 2267 (2011).
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wife, a school shooting, and attacks on the state police and a local
amusement park. The district court denied Petitioner's motion to
dismiss the indictment for failing to allege that he had actually
intended to threaten anyone. The Third Circuit affirmed
Petitioner's conviction, holding the intent required by §875(c) "is
only the intent to communicate words that the defendant
understands, and that a reasonable person would view as a
threat."86 The Supreme Court reversed his conviction, holding that
a jury instruction requiring only negligence with respect to the
communication of a threat is insufficient to support a conviction
under §875(c).
3.

Henderson v. U.S., 135 S.Ct. 1780 (2015).
The Court held that 18 U.S.C. §922(g) allows a court to approve a
felon's request to transfer his guns to either a firearms dealer or
another third party as long as the transfer does not allow the felon
to later control the guns by either using them or directing their use.

4.

Rodriguez v. U.S., 135 S.Ct. 1609 (2015).
The Court held that "a police stop exceeding the time needed to
handle the matter for which the stop was made" violates the
Fourth Amendment's proscription against unreasonable seizures.
In the instant case, police stopped Petitioner's car for a traffic
violation. After writing a warning ticket for the violation, the officer
conducted a dog sniff that extended the stop by seven or eight
minutes. The dog alerted to the presence of drugs, and a search
of the car revealed a bag of methamphetamine. The district court
adopted the magistrate judge's finding that under Eighth Circuit
precedent, extension of the stop for the dog sniff was only a de
minimis intrusion on Petitioner's Fourth Amendment rights and
denied his motion to suppress. The Eighth Circuit affirmed. The
Supreme Court granted certiorari and reversed, holding that police
may not extend otherwise completed traffic stops, absent
reasonable suspicion, in order to conduct dog sniffs. It remanded
to the Eighth Circuit to determine in the first instance whether
reasonable suspicion of criminal activity justified detaining
Petitioner beyond completion of the investigation of his traffic
violation.

5.

McFadden v. U.S., 135 S.Ct. 2298 (2015).
The Court held that conviction under 21 U.S.C. §841(a)(1), part of
the Controlled Substances Act (CSA), "requires the Government
to establish that the defendant knew he was dealing 'with a
controlled substance.' When the substance is an analogue, that
knowledge requirement is met if the defendant knew that the
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substance was controlled under the CSA or the [Controlled
Substance Analogue Enforcement Act of 1986] even if he did not
know its identity. The knowledge requirement is also met if the
defendant knew the specific features of the substance that make it
a 'controlled substance analogue.'"
E.

Debtor-Creditor
Jesinoski v. Countrywide Home Loans, Inc., 135 S.Ct. 790 (2015)
The Truth in Lending Act gives borrowers the right to rescind certain
loans for up to three years after the transaction is consummated.87
Petitioners borrowed $611,000 to refinance their home. Exactly three
years later, Petitioners mailed a letter to Countrywide seeking to rescind
the loan. Respondents refused to acknowledge the validity of the
rescission, and Petitioners filed suit in district court seeking a declaration
of rescission and damages. The district court granted Respondents'
motion for judgment on the pleadings, holding the Act requires borrowers
seeking rescission to file suit within three years of the transaction's
consummation. The Eighth Circuit affirmed, and the Supreme Court
granted certiorari and reversed. It held that "rescission is effected when
the borrower notifies the creditor of his intention to rescind . . . so long as
the borrower notifies within three years after the transaction is
consummated, his rescission is timely. The statute does not also require
him to sue within three years."

F.

Eighth Amendment
Glossip v. Gross, 135 S.Ct. 2726 (2015)
Prisoners on death row in Oklahoma filed suit in federal court, alleging the
state's method of lethal injection using midazolam as part of a three-drug
protocol violates the Eighth Amendment because it creates an
unacceptable risk of severe pain. The district court denied their
application for a preliminary injunction, finding they failed to prove that
midazolam is ineffective. The Tenth Circuit affirmed, accepting the district
court's findings of fact. The Supreme Court granted certiorari and also
affirmed. It held the prisoners "failed to identify a known and available
alternative method of execution that entails a lesser risk of pain, a
requirement of all Eighth Amendment method-of-execution claims." In
addition, the district court "did not commit clear error when it found that
the prisoners failed to establish Oklahoma's use of a massive dose of
midazolam in its execution protocol entails a substantial risk of severe
pain."

87

15 U.S.C. §1635(a).
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G.

Employment Law
1.

Integrity Staffing Solutions, Inc. v. Busk, 135 S.Ct. 513 (2014).
The Court held that employees at Amazon.com were not entitled
to compensation under the Fair Labor Standards Act for time
spent waiting to undergo and participating in anti-theft security
screenings before leaving the warehouse each day. The
screenings were not the principal activity for which the employees
were employed to perform,88 and "were not 'integral and
indispensable' to the employees' duties as warehouse workers."
The Ninth Circuit erred in concentrating on whether an employer
requires a particular activity when it held the employees in this
case were entitled to compensation.

2.

Mach Mining, LLC v. E.E.O.C., 135 S.Ct. 1645 (2015).
The Court held that courts may review whether the EEOC
satisfied its statutory obligation to attempt conciliation 89 before
filing suit. That review is limited, however, to determining if the
EEOC informed the employer about the specific allegation90 and
attempted to engage the employer in a written or oral discussion
to give the employer opportunity to remedy the alleged
discriminatory practice. "Judicial review of those requirements
(and nothing else) ensures the Commission complies with the
statute." The Court noted that a "sworn affidavit from the EEOC
stating that it has performed the obligations noted above but that
its efforts have failed will usually suffice to show that it has met the
conciliation requirement." If the reviewing court finds in the
employer's favor, "the appropriate remedy is to order the EEOC to
undertake the mandated efforts to obtain voluntary compliance."

3.

Young v. United Parcel Service, Inc., 135 S.Ct. 1338 (2015).
After UPS told her she could not work while under a doctorordered lifting restriction, Petitioner filed a pregnancy
discrimination charge against UPS with the EEOC, which provided
her with a right to sue letter. She then filed an action in federal
district court, arguing she could show direct evidence that UPS
intended to discriminate against her because of her pregnancy,
and that she could establish a prima facie case of disparate
treatment under the McDonnell Douglas framework. She provided
evidence that UPS accommodated drivers who were similarly
unable to work because they had been disabled on the job, had

88

See 29 U.S.C. §254(a)(1).

89

42 U.S.C. §2000e-5(b).

90

Id.
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lost their DOT certifications, or who suffered from a disability
covered by the ADA. UPS argued it had not discriminated against
Petitioner because it treated her the same way as all other
employees who did not fall into one of those categories. The
district court granted summary judgment for UPS. The Fourth
Circuit affirmed, holding that the UPS policy was facially neutral
and "pregnancy-blind," and Petitioner could not show that similarly
situated employees outside the protected class received more
favorable treatment than her. The Supreme Court granted
certiorari and reversed. It held that a plaintiff alleging denial of an
accommodation constituted disparate treatment under the
Pregnancy Discrimination Act's second clause, and that such may
make out a prima facie case under the McDonnell Douglas
framework by showing that she belongs to the protected class,
she sought accommodation, the employer failed to accommodate
her, and the employer did accommodate others similar in their
inability to work. If the employer offers "an apparently 'legitimate,
non-discriminatory' reason for its actions, the plaintiff may in turn
show that the employer's reasons are in fact pretextual." "[T]he
plaintiff may reach a jury on this issue by providing sufficient
evidence that the employer's policies impose a significant burden
on pregnant workers, and that the employer's 'legitimate
nondiscriminatory' reasons are not sufficiently strong to justify the
burden, but rather – when considered along with the burden
imposed – give rise to an inference of intentional discrimination.
The plaintiff can create a genuine issue of material fact as to
whether a significant burden exists by providing evidence that the
employer accommodates a large percentage of nonpregnant
workers while failing to accommodate a large percentage of
pregnant workers." The Court held there was a genuine issue of
material fact in the instant case as to whether UPS provided more
favorable treatment to at least some nonpregnant employees
similarly situated to Petitioner, and remanded to the Fourth Circuit
for a determination of whether Petitioner also created a genuine
issue of material fact as to whether UPS' reasons for treating her
less favorably were pretextual.
4.

EEOC v. Abercrombie & Fitch Stores, Inc., 135 S.Ct. 2028 (2015).
Abercrombie & Fitch Stores, Inc. (Abercrombie) maintains a "Look
Policy" for its stores that forbids employees from wearing caps.
Samantha Elauf, a practicing Muslim who wears a headscarf as
part of her religion, interviewed for a job at Abercrombie. Despite
her qualifications, the store's manager directed the interviewer not
to hire Elauf because her headscarf would conflict with the
company's Look Policy. The EEOC filed an action against
Abercrombie on Elauf's behalf, arguing its refusal to hire her
violated Title VII. The district court granted summary judgment to
the EEOC,91 held a trial on damages, and awarded $20,000. The

91

E.E.O.C. v. Abercrombie & Fitch Stores, Inc., 798 F.Supp.2d 1272 (N.D. Okla. 2011).
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Tenth Circuit reversed and awarded Abercrombie summary
judgment, holding employers cannot be liable under Title VII for
failing to accommodate a religious practice until the
applicant/employee provides the employer with actual knowledge
of his/her need for an accommodation. The Supreme Court
granted certiorari and reversed, holding "an applicant need only
show that his need for an accommodation was a motivating factor
in the employer's decision." "[T]he rule for disparate-treatment
claims based on a failure to accommodate a religious practice is
straightforward: An employer may not make an applicant's
religious practice, confirmed or otherwise, a factor in employment
decisions."
H.

Environmental Law
Michigan v. E.P.A., 135 S.Ct. 2699 (2015)
Under the Clean Air Act, the EPA may regulate emissions of hazardous
air pollutants from power plants if the agency finds regulation "appropriate
and necessary."92 The EPA concluded in 2000 that regulation of coal- and
oil-fired power plants was "appropriate and necessary." It reaffirmed that
finding in 2012, concluding that costs should not be considered when
deciding whether power plants should be regulated under §7412.93 A
Regulatory Impact Analysis issued with the regulation stated the
regulation would cost power plants $9.6 billion per year, and estimated
the benefits of regulation were worth $4-6 million per year. Petitioners
sought review of the EPA's rule in the D.C. Court of Appeals, challenging
the agency's refusal to consider cost in the decision to regulate power
plants. The Court of Appeals upheld the EPA's decision, and the
Supreme Court granted certiorari and reversed. It held it "was
unreasonable for the EPA to read §7412(n)(1)(A) to mean that cost is
irrelevant to the initial decision to regulate power plants. The Agency must
consider cost – including, and most importantly, cost of compliance –
before deciding whether regulation is appropriate and necessary. We
need not and do not hold that the law unambiguously required the Agency
. . . to conduct a formal cost benefit analysis in which each advantage and
disadvantage is assigned a monetary value. It will be up to the Agency . .
. how to account for cost."

I.

Evidence
1.

Warger v. Shauers, 135 S.Ct. 521 (2014).
Warger sued Shauers in federal court for negligence for his
injuries from a car accident. After the jury ruled in Shauers' favor,
one of the jurors contacted Warger to tell him the jury foreperson

92

42 U.S.C. §7412.
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77 Fed. Reg. 9326.
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had stated during deliberations that her daughter had been at fault
in a fatal car accident and a lawsuit would have ruined her life.
Warger filed a motion for a new trial, arguing the foreperson had
deliberately lied during voir dire regarding her impartiality and
ability to award damages. The district court denied his motion,
holding Fed. R. Evid. 606(b) barred the juror's affidavit and none
of the Rule's exceptions applied. The Eighth Circuit and Supreme
Court affirmed. The Court held Rule 606(b) applies to juror
testimony during a proceeding in which a party seeks to secure a
new trial on the ground that a juror lied during voir dire.
2.

Ohio v. Clark, 135 S.Ct. 2173 (2015).
Petitioner was charged with and convicted of felonious assault,
endangering children, and domestic violence after teachers found
red marks on his girlfriend's three-year-old son, who told the
teachers Petitioner made the marks. At trial, the state of Ohio
introduced the child's statements, but he did not testify. Under
Ohio Rule of Evid. 601(A), children under the age of ten are
incompetent to testify if they "appear incapable of receiving just
impressions of the facts and transactions respecting which they
are examined, or of relating them truly." The trial court determined
the child in this case was not competent to testify, but allowed his
statements to be introduced under Ohio Rule of Evid. 807, which
allows the admission of reliable hearsay by child abuse victims.
The state intermediate appellate court reversed Petitioner's
convictions, holding the introduction of the child's out-of-court
statements violated Petitioner's Confrontation Clause rights. The
Supreme Court of Ohio affirmed, holding the teachers acted as
agents of the state under Ohio's law requiring mandatory reporting
of suspected child abuse when they questioned the child to find
out who was responsible for his bruising. The Supreme Court
granted certiorari and reversed. It held the child's statements were
not made with the primary purpose of creating evidence for
Petitioner's prosecution, and their introduction at trial did not
violate the Confrontation Clause. The Court declined to adopt a
rule that statements made to individuals who are not law
enforcement officers are categorically outside the Sixth
Amendment.

J.

Excessive Force Claims
Kingsley v. Hendrickson, 135 S.Ct. 2466 (2015)
The Court held that in order to prove an excessive force claim under
§1983, pretrial detainees must only show that the officers' use of force
was objectively unreasonable. They are not required to show that the
officers were subjectively aware that their use of force was unreasonable.
The jury instructions in the instant case were erroneous because they
required Petitioner to show the officers "recklessly disregarded" his safety
and "acted in reckless disregard of" his rights. The Court vacated the
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Seventh Circuit's judgment and remanded for a determination whether
this error was harmless under the specific facts of the case.
K.

Federal Tort Claims Act
U.S. v. Kwai Fun Wong, 135 S.Ct. 1625 (2015)
The FTCA states that a tort claim against the federal government is
barred unless it is presented to the appropriate federal agency within two
years after the claim accrues and then brought to federal court within six
months after the agency acts on the claim.94 The Court held that the time
limits in §2401(b) are not jurisdictional restrictions and are subject to
equitable tolling.

L.

Free Speech
1.

Williams-Yulee v. Florida Bar, 135 S.Ct. 1656 (2015).
The Court held that the provision in the Florida Supreme Court's
Code of Judicial Conduct that forbids candidates for judicial office
from personally soliciting campaign funds does not violate the
candidates' rights to free speech because it is narrowly tailored to
serve the state's compelling interests in preserving public
confidence in the integrity of the judiciary.

2.

Walker v. Texas Div., Sons of Confederate Veterans, Inc., 135
S.Ct. 2239 (2015).
The Texas Department of Motor Vehicles denied a request by the
Sons of Confederate Veterans (SCV) to issue a license plate
bearing the Confederate battle flag. The SCV filed suit in district
court, arguing the Board's decision violated their rights to free
speech and seeking an injunction requiring the Board to approve
their request. The district court entered judgment for the Board.
The Fifth Circuit reversed, holding the specialty license plates are
private speech and that the Board engaged in viewpoint
discrimination when it denied SCV's request. The Supreme Court
granted the Board's petition for certiorari and reversed. It held
"that Texas's specialty license plate designs constitute
government speech" and the state "was consequently entitled to
refuse to issue plates featuring SCV's proposed design."

M.

Habeas Corpus
1.

Woods v. Donald, 135 S.Ct. 1372 (2015).
The Sixth Circuit affirmed the district court's order granting
Petitioner's motion for federal habeas relief, holding his attorney

94

28 U.S.C. §2401(b).
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provided per se ineffective assistance of counsel under U.S. v.
Cronic95 when he was absent for a short time during testimony
concerning other defendants. The Supreme Court reversed,
holding no decision clearly establishes Petitioner is entitled to
relief under Cronic. "We have never addressed whether the rule
announced in Cronic applies to testimony regarding codefendants'
actions."
2.

Jennings v. Stephens, 135 S.Ct. 793 (2015).
The Court held that Petitioner, a prisoner who sought habeas
relief on three theories of ineffective assistance in district court
and prevailed on two of them, was not required to file a crossappeal or seek a certificate of appealability on the third theory to
rely on it as part of his defense against the state's appeal.

3.

Christeson v. Roper, 135 S.Ct. 891 (2015).
Petitioner's first petition for federal habeas corpus was dismissed
as untimely because his appointed attorneys missed the filing
deadline due to a miscalculation. He filed a motion for substitute
appointed counsel, which the district court denied. The Eighth
Circuit affirmed the district court's order. The Supreme Court
stayed Petitioner's execution, granted certiorari, and reversed. It
held the district court erred in failing to acknowledge Petitioner's
appointed attorneys' conflict of interest in arguing he was entitled
to equitable tolling of the statute of limitations.

4.

Davis v. Ayala, 135 S.Ct. 2187 (2015).
The Ninth Circuit granted Petitioner habeas relief, holding the trial
court erred in allowing the prosecution to explain the basis for the
state's peremptory challenges to prospective jurors outside of
defense counsel's presence so as not to disclose trial strategy.
The California Supreme Court had previously held on direct
review that any error that occurred was harmless. The Supreme
Court granted certiorari and reversed, holding the error was
harmless under Brecht v. Abrahamson96 and AEDPA. "The
exclusion of Ayala's attorney from part of the Batson hearing was
harmless error. There is no basis for finding that Ayala suffered
actual prejudice, and the decision of the California Supreme Court
represented an entirely reasonable application of controlling
precedent."

95

466 U.S. 648 (1984).

96

507 U.S. 619 (1993).
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N.

Immigration
Kerry v. Din, 135 S.Ct. 2128 (2015)
The Court vacated the Ninth Circuit's holdings that Din, a U.S. citizen, had
a protected liberty interest in her marriage that entitled her to a review of
the denial of a visa to her non-citizen husband, and that the government
denied her of that liberty interest when it denied her husband's visa
application without a more detailed explanation. "Because [Din] was not
deprived of 'life, liberty, or property' when the Government denied [her
husband] admission to the United States, there is no process due to her
under the Constitution. To the extent she received any explanation for the
Government's decision, this was more than the Due Process Clause
required."

O.

Marriage
Obergefell v. Hodges, 135 S.Ct. 2584 (2015)
The Supreme Court reversed the Sixth Circuit and held that under the
Due Process and Equal Protection Clauses in the Fourteenth
Amendment, same-sex couples may exercise the fundamental right to
marry. It invalidated laws in Kentucky, Ohio, Tennessee, and Michigan to
the extent "they exclude same-sex couples from civil marriage on the
same terms and conditions as opposite-sex couples." The Court also held
states may no longer refuse to recognize lawful same-sex marriages
performed in other states.

P.

Medicaid
Armstrong v. Exceptional Child Center, Inc., 135 S.Ct. 1378 (2015)
The Court held that Medicaid providers do not have a private right of
action to file suit to enforce §30(A)97 of the Medicaid Act.

Q.

Sarbanes Oxley
Yates v. U.S., 135 S.Ct. 1074 (2015)
The Court held that, for the purposes of 18 U.S.C. §1519, "tangible
object" means "one used to record or preserve information."

R.

Separation of Powers
Zivotofsky ex rel. Zivotofsky v. Kerry, 135 S.Ct. 2076 (2015)
The Court held that the power to recognize foreign states resides in the
President alone, and that §214 of the Foreign Relations Authorization

97

42 U.S.C. §1396a(a)(30)(A).
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Act,98 which directs the Secretary of State to, upon request, list the
birthplace of U.S. citizens born in Jerusalem as "Israel" on their
passports, infringes on the President's consistent decision to withhold
recognition with respect to Jerusalem. "It was an improper act for
Congress to 'aggrandiz[e] its power at the expense of another branch' by
requiring the President to contradict an earlier determination in an official
document issued by the Executive Branch." "To allow Congress to control
the President's communication in the context of a formal recognition
determination is to allow Congress to exercise that exclusive power itself.
As a result, the statute is unconstitutional."

98

116 Stat. 1350 (2003).
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Juvenile Court Rules of Procedure and Practice (JCRPP)
REVISED Timeline of Provisional Use During Pilot Project & Future Adoption
2015 - 2016
June 2015

Supreme Court Rules Hearing




Proposed JCRPP were the subject of a public hearing at the Annual KBA Convention
Proposed JCRPP electronically published on the KCOJ website on June 5
Supreme Court Order to be entered adopting JCRPP provisionally as a statewide pilot project through the
2016 KBA Convention







July 2015 – February 1, 2016
Proposed Juvenile Rules Will Be Released as Provisional as part of a statewide pilot project on
implementation and effectiveness
Comments will be taken on the provisional JCRPP through February 1, 2016
Supreme Court Standing Committee on JCRPP will meet to consider comments to date in October 2015
The Kentucky Law Updates will also include a 1 hour program on the provisional JCRPP and comments
from these forums will be submitted to the Standing Committee


September - December 2015

Statewide Training and KBA Kentucky Law Updates
The KBA has approved a request by the KBA Child Protection and Domestic Violence Committee to include a
program on the Provisional Juvenile Rules of Procedure and Practice at the following Law Update locations:
When

Where

September 2-3
(Wednesday-Thursday)

Owensboro Owensboro Convention Center

September 10-11
(Thursday-Friday)

Bowling Green Holiday Inn & Sloan Convention Center

September 24-25
(Thursday-Friday)

Covington Northern Kentucky Convention Center

October 1-2
(Thursday-Friday)

Russell (Ashland) Bellefonte Pavilion

October 7-8
(Wednesday-Thursday)

Louisville Kentucky International Convention Center

October 28-29
(Wednesday-Thursday)

Paducah Jullian Carroll Convention Center

November 12-13
(Thursday-Friday)

Prestonsburg Holiday Inn & Sloan Convention Center

November 18-19
(Wednesday-Thursday)

London London Community Center

December 3-4
(Thursday-Friday)

Lexington Lexington Convention Center
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February 2016
Supreme Court Standing Committee on JCRPP will meet to consider final comments made through
Commentary period
Provisional JCRPP will be revised accordingly




March 2016
Revised draft of JCRPP submitted to KBA for publication in the Bench and Bar prior to the 2016 Annual
KBA Convention in May





May 2016
JCRPP is the subject of a public hearing at the Supreme Court Rules Hearing at the 2016 Annual KBA
Convention
Comments will be taken through June 30, 2016




June 2016
Comments will be considered by the Supreme Court Standing Committee on the JCRPP and the rules
will be revised accordingly


August 2016

Supreme Court considers proposed JCRPP during Court Week


September 2016

New Juvenile Rules of Procedure and Practice become effective statewide
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SENATE BILL 200 FAQS1

I.

WHEN DOES SB 200 GO INTO EFFECT?
All components of SB 200 will be in effect by July 2015. The components that
require agencies to develop administrative policies, establish FAIR teams,
enhance the pre-court diversion process, and require new data collection and
information sharing went into effect July 2014. The components changing the
public offense commitment, probation, and informal adjustment processes go into
effect in July 2015.

II.

WHAT IS THE PURPOSE OF SB 200?
SB 200 provides for a more effective use of resources to hold youth accountable,
achieve better outcomes for youth and their families, and maintain public safety.
The provisions in the legislation are based on recommendations from the bipartisan, inter-branch Unified Juvenile Code Task Force and extensive
stakeholder input. The legislation seeks to improve outcomes in the juvenile
justice system by expanding access to timely quality treatment and supervision in
the community, focusing the most intensive resources on serious offenders, and
enhancing data collection and oversight mechanisms to ensure the policies are
working.

III.

WHICH YOUTH DOES SB 200 AFFECT?
The legislation affects youth who have a status, misdemeanor, or Class D felony
offense complaint filed against them. Anyone can file a complaint against a
juvenile, including law enforcement, victims, and schools.

IV.

WHICH STATE OR LOCAL AGENCIES DOES SB 200 AFFECT?
The legislation makes major changes to the policies and practices in the
Administrative Office of the Courts and Department of Juvenile Justice. The
legislation makes minor changes to the policies and practices in the Department
for Community-Based Services (DCBS), the Department of Behavioral Health,
Developmental and Intellectual Disabilities (DBHDID), and the Department of
Education (KDE). The legislation also creates new responsibilities for local
agencies that are named representatives of the newly established Family,
Accountability, Intervention and Response (FAIR) teams (see FAQ below for
more information about the FAIR teams).

1

These FAQs were developed by the Crime and Justice Institute at Community Resources for
Justice (CJI). CJI was funded by the Office of Juvenile Justice and Delinquency Prevention in the
U.S. Department of Justice to provide technical assistance to Kentucky to support implementation
of SB 200.
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V.

WHAT ARE THE CHANGES TO THE COURT DESIGNATED WORKER (CDW)
PROCESS?
The court designated workers handle all cases of youth who are diverted from
court, and utilize screening tools and needs assessments in the diversion process
to provide early interventions. The legislation makes this diversion process
mandatory for status offenders and misdemeanants who have no prior
adjudications and no prior diversions.

VI.

WHAT ARE LOCAL FAIR TEAMS?
The Family, Accountability, Intervention and Response (FAIR) teams were
established to work in collaboration with CHFS’s Regional Interagency Councils
to develop enhanced case management plans and service referrals for juveniles
before youth are ever referred to court. CDWs refer cases to the FAIR teams
when youth receive an assessment of having high needs, are struggling in
diversion, or fail to appear or decline diversion. Directors of Pupil Personnel can,
after consultation with the CDW, refer a case directly to the FAIR team. The FAIR
teams provide oversight to the work of the CDW and determine the appropriate
responses. Court remains an option for youth who are unsuccessful in this
process, as does a referral to DCBS for a dependency, abuse or neglect
investigation.

VII.

WHAT CHANGES DOES SB 200 MAKE TO THE COURT PROCESS?
The legislation does not make any changes to the court process for status
offenders. Once youth are referred to court, judges can still hold status offenders
in contempt of court and detain them if they violate court orders.
However, the goal of the pre-court process established in SB 200 is to reduce the
number of cases that are ever brought before a judge, and, for the cases that do
end up in court, provide the judge with information on what efforts have already
been made to provide services and treatment.
For public offenders who end up in court, the legislation expands the judge’s
ability to use the informal adjustment process in lieu of formally adjudicating the
case. The legislation also limits how long youth can be put on probation, which
youth can be committed to the Department of Juvenile Justice (DJJ), and how
long they can be committed to DJJ and held in out of home placement. Prior to
SB 200, youth were probated or committed to DJJ for an indefinite period of time
until they turned eighteen years old (see FAQs below for more information about
the public offense changes).

VIII.

WHICH PUBLIC OFFENDERS CANNOT BE COMMITTED TO DJJ?
The legislation restricts misdemeanor and Class D felony offenders from being
committed to DJJ unless they have been adjudicated for a deadly weapon
offense, an offense that would classify the juvenile as a sex offender, or unless
they have three or more prior delinquency adjudications or four or more prior
adjudications for violation offenses. As was the case before SB 200, status
offenders cannot be committed to DJJ, but can be committed to DCBS.
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IX.

WHAT HAPPENS TO PUBLIC OFFENDERS WHO ARE STILL COMMITTED
TO DJJ?
The legislation requires DJJ to develop case plans for all youth using risk and
needs assessment tools that take into consideration the juvenile’s risk of
reoffending and the seriousness of the offense. The legislation changes a number
of commitment policies for misdemeanants and Class D felons who were not
adjudicated on a sex offense or deadly weapons offense. The legislation limits
the youth’s amount of time in out of home placement to four months if they were
committed on a misdemeanor, and eight months if they were committed on a
Class D felony. The legislation also limits the total amount of time that youth may
be committed to DJJ, including time on community supervision (twelve months for
misdemeanants, eighteen months for Class D felons). The legislation does not
make any changes to the commitment process for youth charged with a Class A,
Class B or Class C felony offense.

X.

WHAT HAPPENS TO YOUTH WHO VIOLATE PROBATION?
The legislation requires the use of graduated sanctions in response to probation
violations to encourage compliance and, if the youth is still not successful, permits
detention for up to thirty days. Youth cannot be committed to DJJ for violating
probation unless the judge had previously suspended the commitment.
Additionally, misdemeanants and Class D felons may only be on probation or
court monitoring for twelve months total supervision.

XI.

HOW DOES SB 200 EMPHASIZE EVIDENCE-BASED DECISION-MAKING?
Evidence-based screening and assessment tools must be utilized by CDWs and
DJJ staff. These tools help to guide treatment, supervision and placement
decisions for juveniles, both in the community and in out of home placement.
Results of the risk and needs assessments must also be provided to the court
prior to disposition. The legislation also requires that 50 percent of DJJ’s
programs be evidence-based by 2016, and 75 percent must be evidence-based
by 2018.

XII.

WHAT ARE THE DATA COLLECTION REQUIREMENTS IN SB 200?
The legislation requires increased data collection and reporting to measure the
results of the programs and policies and ensure that they are achieving the
intended results. Specifically, the legislation requires the state to track juvenile
recidivism outcomes, the number of status offenders who are committed to
DCBS, complaint outcomes at the CDW-level, and school-based incident data.

XIII.

WHAT IS THE JUVENILE JUSTICE OVERSIGHT COUNCIL?
The legislation establishes an Oversight Council to oversee the implementation of
SB 200, review performance measures, and make recommendations for changes
or improvements based on the data. The Oversight Council will also continue to
review juvenile justice and education issues that were not addressed by the
Unified Juvenile Code Task Force.
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SB 200 Index with Summary & Effective Dates

Section

Effective
Date

KRS
*denotes new
KRS

Content Summary

1

July 15,
2014

KRS
15A.061*

 Justice Cabinet to develop procedures for collecting & sharing data necessary to analyze juvenile
recidivism, which will involve coordination of data sharing b/n agencies
 Defines "recidivism" for data sharing

2
3
4(1)
4(2)
5

July 15,
2014
July 15,
2014
July 1,
2016
July 1,
2018
July 15,
2014

KRS 15A.062*

Creates fiscal incentive program

KRS 15A.063*

Creates Juvenile Justice Oversight Council attached to Justice and Public Safety Cabinet for
administrative purposes
50 percent of state $ spent by Department of Juvenile Justice (DJJ) on programs shall use evidencebased practices
75 percent of state $ spent by DJJ on programs shall use evidence-based practices

KRS 15A.0654*
KRS 15A.0654*
KRS 15A.0652*
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August
1, 2014
July 15,
2014
July 15,
2014
July 15,
2014
July 1,
2015

KRS 15A.0652*

10

July 15,
2014

KRS 156.095

11

July 15,
2014

KRS 158.449*

5(7)
6
7
8
9

KRS 15A.069*

DJJ to promulgate admin regs to include validated risk and needs assessment; treatment for
committed/probated children w/ evidence-based practices; no judicial review req to impose graduated
sanctions for committed youth; et.al.
DJJ to develop procedures to track the pre- and post-adjudication admissions

KRS 15A.067*

Savings by DJJ shall be reinvested in community supervision, aftercare services, day treatment centers,
and fiscal incentive programs
Amends KRS 15A.067 re: DJJ and "facilities" and placement

KRS 15A.200

Amends KRS 15A.210 - .240 & .990 to delete "intermittent holding facility" & "juvenile holding facility"

KRS 15A.305

Amends KRS 15A.305(2)(a) relating to the operation of pre-adjudication alternatives to secure
detention and follow-up programs for juveniles who are before the court OR who enter pretrial diversion
or informal adjustment programs
Amends KRS 156.095 regarding Kentucky Department of Education (KDE) professional development
and requires KDE to annual provide information received from local schools regarding an assessment of
school incidents (See Section 11) to the Oversight Council
New section of KRS 158 requiring local schools to annually provide to KDE (thru the student information
system) an assessment of school incidents re: disruptive behavior which resulted in a complaint,
including whether the incident involved a public offense or noncriminal misconduct; was reported to law
enf or CDW & charge or type of noncriminal misconduct that was basis of referral or report; and,
whether the report was initiated by a SRO.

SB 200 Index with Summary & Effective Dates

12
13
14
15

16
17
18
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19
20
21
22
23

24

July 15,
2014
July 15,
2014
July 15,
2014
July 1,
2015

KRS 158.148

Amends KRS 158.148 to include certain professional educational associations (KAPE & KASS)

KRS 158.441

July 15,
2014
July 15,
2014
July 15,
2014
July 1,
2015
July 15,
2014
July 15,
2014
July 15,
2014
July 15,
2014

KRS 164.2847

Amends KRS 158.441 to include definition of "school security officer" as a "special law enforcement
officer pursuant to KRS 61.902" who has specialized training to work with youth at the school site.
Amends KRS 159.140 – DPP to document home conditions of the student and intervention
strategies attempted, and may after consulting with CDW refer the case to the FAIR Team.
Amends KRS 159.150 to add language that local board of education adopt policies that collaborate and
cooperate with the Court of Justice, DCBS, DJJ, regional mental health centers, other service providers
to implement early intervention and prevention programs E.g. truancy diversion, truancy boards,
mediation, and ADR to reduce referrals to CDWs
Amends KRS 164.2847 re: tuition and student fees for college for students who have been committed to
DJJ for at least twelve months.
Amends KRS 200.503 to define "child with a behavioral health need"

July 15,
2014

KRS 600.020

KRS 159.140
KRS 159.150

KRS 200.503

KRS 438.311

Amends KRS 200.505 regarding SIAC and revises to include children with a behavior health need.
Includes new requirement that RIACs participate in FAIR teams created under Section 26 of the Act
Amends KRS 200.509 regarding RIACs to include services to children with a behavioral health need
AND require RIAC participation in FAIR team
Amends KRS 438.311 regarding tobacco offenses

KRS 441.055

Amends KRS 441.055 to strike training re: juvenile holding facilities from DOCJT curriculum

KRS 532.045

Amends KRS 532.045 re: definition of "position of authority" to strike reference to "holding facility as
defined by KRS 600.020"
Amends KRS 600.010 relating to legislative purpose of the Unified Juvenile Code to:
Strengthen and maintain family unit; ensure policy and practices utilized are supported by data and
research and monitored for effectiveness and results; emphasis on family and interventions; OOH for
high-risk, high level offenders and low-risk, low level offenders to be served through evidence-based
community programs; etc.
Amends KRS 600.020 definitions (revised and new):
 "diversion agreement"
 "evidence based practices"
 "commitment"
 "graduated sanctions"
 "least restrictive alternative"
 "out of home placement"
 "risk and needs assessment"

KRS 200.505
KRS 200.509

KRS 600.010

SB 200 Index with Summary & Effective Dates

Strikes definition of:
 "intermittent holding facility"
 "juvenile holding facility"
25
26
27
28

July 1,
2015
July 15,
2014
July 1,
2015
July 15,
2014
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KRS 605.035*

Amends KRS 600.060 regarding inherent contempt authority of the court and restricts detention for
contempt to no more than thirty days
New section of KRS Chapter 605 creating the FAIR team and membership

KRS 605.020

Amend KRS 605.020 regarding AOC duties for training, among other things

KRS 605.030

Amends KRS 605.030 relating to CDWs authority to dispose of three status or non-felony public
offenses complaints per child and one felony complaint not involving commission of a sexual
offense or use of a deadly weapon among other things
KRS 605.050 is amended. Relates to cities/counties duty for probation officer(s) of juvenile court and
new language requires that such officers be trained in the administration of a validated risk and needs
assessment.
KRS 605.060 is amended regarding juvenile probation officers and validated risk and needs
assessment
Amends KRS 605.100 regarding DJJ and treatment of children for problems, needs, etc. as identified
through the validated needs and risk assessment and probation and parole services that include
a continuum of graduated sanctions
Amends KRS 605.130 to require CHFS to assess all referrals received from the FAIR team to
determine if a DNA petition should be filed; track and report to the oversight council the # of referrals
received, the # of investigations made and the # and type of petitions filed in response. Also, CHFS
must identify all youth who have status offense charges who are committed or probated to CHFS and
report the # to the oversight council.
New section of KRS Chapter 610 relating to informal adjustment which may be made upon court’s own
motion or motion of a party, after notice to county attorney. IA does not require adjudication and if
adjudication has occurred the court shall dismiss the case upon successful completion of the IA. IA
order may include referral of the case to diversion or placement on community supervision.
New section of KRS Ch 610 states district court or family court has exclusive jurisdiction for
detention of runaways through an ex parte emergency protective custody order (EPCO) process.
Includes requirements of the CDW for filing certain petitions; and, CHFS must file DNA petition if child
isn’t released.
Amends KRS 610.010 regarding jurisdiction of the juvenile session of district court and family
court.

KRS 600.060

29

July 15,
2014

KRS 605.050

30

July 15,
2014
July 15,
2014

KRS 605.060

32

July 1,
2015

KRS 605.130

33

July 1,
2015

KRS 610.105*

34

July 1,
2015

KRS 610.012*

35

July 1,
2015

KRS 610.010

31

KRS 605.100

SB 200 Index with Summary & Effective Dates

36

July 1,
2015

KRS 610.030

37

July 1,
2015
July 15,
2014
July 1,
2015
July 1,
2015
July 1,
2015

KRS 610.100

July 1,
2015
July 1,
2015
July 1,
2015
July 15,
2014

KRS 610.220

38
39
40
41
42
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43
44
45

46
47

48

July 1,
2015
July 1,
2015

July 1,
2015

KRS 610.110
KRS 610.120
KRS 610.190
KRS 610.200

KRS 610.265
KRS 610.266

Amends KRS 610.030 to place requirements on the CDW regarding whether complaint is complete
through a preliminary intake inquiry process; formal conferencing process; diversion agreement process;
etc.
Amends KRS 610.100 regarding validated risk and needs assessment results from DJJ to the
court and counsel seventy-two hours prior to the disposition.
Amends KRS 610.110 regarding the disposition and the results of the validated risk and needs
assessment.
Amends KRS 610.120 to, among other things, requires that DJJ or CHFS provide notice to the court
fourteen days prior to their termination of an order of commitment
Amends KRS 610.190 relating to a peace officer taking a child into protective custody (not considered to
be an arrest) who is suspected of being a runaway
Amends KRS 610.200 regarding duties of the peace officer who takes or receives a child into protective
custody for suspicion of being a runaway; and provides a remedy for parents or other PECCS who
refuse to collect the child (endangering the welfare of a minor)
Amends KRS 610.220 regarding peace officer taking child into custody on allegation of committing
public offense or protective custody for suspicion of runaway and where they may be held
Amends KRS 610.265 to strike references to juvenile holding facilities and secure juvenile detention
facilities
Amends KRS 610.266 to strike references to juvenile holding facilities

KRS 635.010
NOTE:
Supreme Court
Order
KRS 635.055

Amends KRS 635.010 regarding the CDW; new language prohibits county attorney from filing a
petition if complaint is a misdemeanor and child who is subject to a diversion agreement has no
prior adjudications and no prior diversions.

KRS 635.060

Amends KRS 635.060 to provide the court at the dispositional hearing may impose any
combination of dispositional alternative, except the court must consider the validated risk and
needs assessment, if available and submitted to the court and parties by DJJ or another agency AND
conditions of probation shall include use of graduated sanctions prior to court review for imposition of
a term of detention; and, sets time limits for probation or supervision; treatment and commitment
or confinement; extension of commitment; revocation of probation or supervision; termination of
probation or supervision and conditions
Amends KRS 635.080 to add language relating to diversion agreements

KRS 635.080

Amends KRS 635.055 to strike reference to a juvenile holding facility

SB 200 Index with Summary & Effective Dates

49
50
51
52
53
54

55
56
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57

July 15,
2014
July 15,
2014
July 1,
2015
July 1,
2015
July 15,
2014
July 15,
2014

KRS 635.085

Amends KRS 635.085 to strike language regarding juvenile holding facilities

KRS 635.100
KRS 640.020

Amends KRS 635.100 to require DJJ to develop and implement a graduated sanctions protocol &
language relating to custody of DJJ
Amends KRS 640.020 to strike language regarding a juvenile holding facility

KRS 645.120

Amends KRS 645.120 to strike language regarding a juvenile holding facility

KRS 645.280

Amends KRS 645.280 to strike language regarding a juvenile holding facility

KRS 17.125

July 15,
2014
July 15,
2014
July 15,
2014

KRS 600.070

Amends KRS 17.125 to add language regarding agencies that are part of Kentucky’s juvenile justice
system and adds the FAIR team; adds language that once a complaint is filed with the CDW alleging
that a child has committed a status offense or public offense schools must provide education records
and includes FERPA requirements
Amends KRS 600.070 to require data on education received by any agency must certify that education
records won’t be released
Repeal KRS 67.0831. Fiscal Courts to provide facility to hold children

KRS 67.0831

Delays the effective dates of Sections 9, 15, 19, 25, 27, 32 , 33, 34, 35, 36, 37, 39, 40, 41, 42, 43, 44,
46, 47, 48, 51 & 52 to July 1, 2015.
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KBA PROPOSED STANDARDS AND GUIDELINES FOR GUARDIANS AD LITEM
AND PARENT ATTORNEYS IN KRS CHAPTER 620, 625 AND 199 PROCEEDINGS
Kentucky Bar Association Committee on Child Protection & Domestic Violence and the
Kentucky Administrative Office of the Courts

__________________________
__________________________

GUARDIANS AD LITEM

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Scope of Rules & Implementation

__________________________
__________________________

 Rules govern ONLY:

__________________________

 the appointment,

__________________________

 responsibilities, and

 rights of a GAL appointed to advocate for

the best interests of a child in proceedings
under KRS Chapters 620, 625 and 199.
 Judge who appoints GAL must ensure
implementation in their circuit or district.
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__________________________
__________________________

__________________________

Qualification & Training of GAL

__________________________
__________________________

 Regular practicing attorney with training
appropriate to the role (CAPTA requirement)
 Practicing member in good standing with the
KBA
 Must attend basic GAL/DNA legal training
session approved by AOC
 To remain eligible attorney shall have two
hours of GAL training annually after initial
(Basic) training. Curriculum must include one
of the required topics.

__________________________
__________________________
__________________________
__________________________

__________________________

Required Topics for Training

__________________________
__________________________

 Roles, responsibilities and duties of GAL

representation;
 Laws governing child abuse, neglect,
dependency, foster care review,
termination of parental rights and adoption;
 Roles of social service agencies in
handling dependency, abuse, or neglect
petitions;

__________________________
__________________________
__________________________
__________________________

__________________________

Required Topics (continued)

__________________________

 Characteristics of abusive/neglectful

__________________________

families and child victims; physical and
medical aspects of child abuse and
neglect;
 Communication with children, children as
witnesses, and the use of closed circuit
television;
 Factors or conditions which indicate risk to
a child’s health or safety;
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__________________________
__________________________
__________________________
__________________________

__________________________

Required Topics (continued)

__________________________

 Domestic violence as it affects children and
families;
 Determining the best interests of children;
 The roles and functions of the Court
Appointed Special Advocates Program or

the Citizen Foster Care Review Board
Program;
 Overview of district, circuit, and family
court;

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Required Topics (continued)

__________________________

 Developmental needs of children;
 Substance abuse issues;
 Cultural awareness, including immigration
issues; or
 Trauma focused cognitive behavioral
therapy.

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

GAL Appointment

__________________________

 Orders of Appointment must be on AOC

forms mandated by FCRPP.
 AOC-DNA-10,Order of Appointment of GAL
specifies the rights and duties of the GAL
and may also be used at GAL’s request.
 Order must set forth:
 Statute or rule providing for appointment
 Rights of GAL to access the child and
his/her records
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__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Rights and Duties of the GAL

__________________________
__________________________

 Access to the child
 Access to all information relevant (must be

accessible under state and federal laws)
 Access to inspect and receive copies of records,
with presentation of Order from a list of officers or
agencies, including the courts, law enforcement, and
health care professionals.
 This also includes access to information from
Interested Party Reviews and CFCRB Findings
and Recommendations.
 These records can be obtained without the
consent of the child or anyone who has control of
the child.

__________________________
__________________________
__________________________
__________________________

__________________________

Rights and Duties (continued)

__________________________

 The right to hold information received from

any such source as confidential except where
required to perform duties as a GAL or where
ordered by the Court.
 Be given notice of any proceeding affecting
the child or in the case in which appointed
(including administrative, family, civil, criminal,
grand juries or appellate proceeding).
 GAL must file a notice of the GAL
appointment with any such entity who
wouldn’t have reason to know of the
appointment.

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Rights and Duties (continued)
 Be given notice of all conferences (including
CHFS interviews, family team meetings,
treatment team meetings, facilitated staffing,
IPRs, CFCRB reviews, multi-disciplinary team
meetings, individual educational program
meetings or inter-agency cluster meetings
involving the child.
 GAL must file a notice of the GAL appointment
with any such entity who wouldn’t have reason
to know of the appointment.
 Appear at all hearings, court proceedings and
monitor or attend case planning conferences to
protect the best interest of the child unless the
court directs otherwise.
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__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Rights and Duties (continued)

__________________________
__________________________

 Have party status in any agreement or plan

entered into on behalf of the child.
 Be timely provided or served with copies of
pleadings, documents, or reports by any
party/agency who files.
 Duty shall be to advocate for the client’s
best interest in the proceeding.

__________________________
__________________________
__________________________
__________________________

__________________________

Rights and Duties (continued)
 The Court shall also be informed by the
GAL of the client’s stated wishes. KRS
387.305(5).
 Duty to attend properly to the preparation of
the case. KRS 387.305(3)
 Neither the plaintiff nor the attorney for the
plaintiff shall be appointed GAL nor shall they
be permitted to suggest a proposed GAL.
KRS 387.305(2)
 The court is required to make every effort to
maintain continuity of representation for the
child if the case goes to TPR.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

GAL Performance Standards
 GAL appointed in a DNA or TPR action is a
full participant of the proceedings and is the
only party whose sole duty is to protect the
child’s needs and interests.
 GAL shall zealously advocate on behalf of
child and be an active participant
throughout all proceedings concerning the
child.
 GAL shall follow all rules of professional
conduct under SCR 3.130.
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__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Responsibilities of the GAL
 Shall determine the facts of the case by
interviewing the child, CHFS SSW, family,
therapists and others as necessary.
 If child/family is LEP, GAL shall use
competent interpreter.
 When interviewing child is impractical (e.g.
infant) inspection of the home or residence
and interview with foster parent(s)/
caretakers is appropriate. GAL shall
document any reason for not meeting this
responsibility.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

Responsibilities (continued)

__________________________

 GAL shall meet with/observe child, assess

__________________________

__________________________

child’s needs and wishes and explain the
proceedings in a way the child can
understand.
 Shall appear at all hearings concerning the
child.
 Shall make recommendations for specific
and clear orders for evaluation, services
and treatment for the child and the child’s
family.

__________________________
__________________________
__________________________
__________________________

__________________________

Responsibilities (continued)
 Shall file all necessary pleadings and

papers, and maintain a complete file with
notes rather than relying on the court files.
 Shall research and pursue possible
immigration remedies for undocumented
child.
 Shall monitor the implementation of court
orders and determine whether ordered
services are being timely provided and
meeting their purpose (and file a motion for
relief if they are not).
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__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Responsibilities (continued)

 Shall assess whether CHFS is making
reasonable efforts under state and federal
law and challenge adequacy of those efforts
if necessary.
 Representation continues as long as
appointing authority retains jurisdiction over
the child, including APRs, permanent custody
proceedings, and when appropriate, through
appellate review.
 Shall identify common interests among the
parties and promote a cooperative resolution
to the matter consistent with the Rules of
Professional Responsibility.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Responsibilities (continued)

__________________________

 Shall consult with other persons
knowledgeable about the child and child’s
family to identify the child’s interests,
possible placements and necessary
services for the child.
 Shall submit, as ordered, an oral or written
report to the court; and
 Shall advocate in the child’s best interests,
but advise the Court when the child
disagrees with the attorney’s assessment
of the case.

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

GAL Performance at Hearings
 Attend all hearings and participate in all
telephone or other conferences with the
court
 Explain to the client what is expected to
happen before, during and after each
hearing
 Make appropriate motions to advance the
child’s position at trial or during other
hearings
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__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Performance at Hearings (continued)
 If necessary file briefs in support of
evidentiary issues
 Preserve legal issues for appeal
 Present and cross examine witnesses,
offer exhibits, provide independent
evidence as necessary
 Decide whether to call child as witness
(bound by child’s decision here)

Performance at Hearings (continued)
 Prepare the child to testify, including
familiarizing child with courtroom, court
procedures, and what to expect during
direct and cross-examination
 Seek to ensure that questions to the child
are phrased in an appropriate manner and
ensure interpreter is there where LEP
 Be familiar with the current law about
child’s competency and try to establish
competency and reliability of child

Performance at Hearings (continued)
 Make closing argument if appropriate and

provide written findings of fact and
conclusions of law
 Ensure written order is entered
 Seek to ensure continued representation at
further hearings, and
 Discuss the end of legal representation
and determine what contacts, if any, the
GAL and child will continue to have
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__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________
__________________________

Duty on Appeal

__________________________
__________________________

Right to counsel for children and indigent
parents applies to all critical stages of
proceedings following a termination of
parental rights action, including the appeals
process. See A.C. v. Cabinet for Health
and Family Services, 362 S.W.3d 361 (Ky.
App. 2012).

__________________________
__________________________
__________________________

__________________________

Duty on Appeal (Continued)

__________________________

Given the rule in Morgan v. Getter, 441
S.W.3d 94 (Ky. 2014), which states that a
GAL is a lawyer who represents a child’s
best interests, a GAL must file an appeal
on behalf of the child as he or she would
for an adult, assuming that an appeal is
also in that child’s best interests.

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________
__________________________
__________________________

Parent Attorneys

__________________________
__________________________
__________________________
__________________________
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Scope of Rules & Implementation

__________________________
__________________________
__________________________

 Rules govern ONLY:

__________________________

 Appointment,

 Responsibilities, and

__________________________

 Rights of a parent attorney appointed to

protect the rights and interests of the
parent or PECCS in proceedings under
KRS Chapters 620, 625 and 199.
 Judge who appoints GAL must ensure
implementation in circuit or district.

Qualification & Training of
Parents’ Attorneys
 Regular practicing attorney with training

appropriate to the role (CAPTA
requirement)
 Practicing member in good standing with
the KBA
 Must attend basic Parent Attorney training
session approved by AOC
 To remain eligible attorney shall have two
hours of GAL training annually after initial
training. Curriculum must include one of
the required topics.

__________________________
__________________________

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Required Topics for Training
 Roles, responsibilities and duties of GAL

representation;
 Laws governing child abuse, neglect,
dependency, foster care review,
termination of parental rights and adoption;
 Roles of social service agencies in
handling dependency, abuse or neglect
petitions;
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__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Required Topics (continued)

__________________________

 Characteristics of abusive/neglectful
families and child victims; physical and
medical aspects of child abuse and
neglect;
 Communication with children, children as
witnesses, and the use of closed circuit
television;
 Factors or conditions which indicate risk to
a child’s health or safety;

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________
__________________________

Required Topics (continued)
 Domestic violence as it affects children and
families;
 Determining the best interests of children;
 The roles and functions of the Court
Appointed Special Advocates Program or
the Citizen Foster Care Review Board
Program;
 Overview of district, circuit and family court;

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Required Topics (continued)

__________________________

 Developmental needs of children;
 Substance abuse issues;
 Cultural awareness, including immigration

issues; or
 Trauma focused cognitive behavioral
therapy.
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__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Appointment of Parent Attorney

__________________________
__________________________

 Court shall require parent asserting
inability to afford counsel to:
 Complete an AOC-DNA-11, Financial
Statement, Affidavit of Indigence,
Request for Counsel and Order in cases
proceeding under KRS Chapters 620 and
625; and,
 Conduct a hearing to make a
determination of indigence. KRS
620.100(1)(b).

Rights and Duties of the Parent’s
Attorney
 The right to hold information received from
any such source as confidential and not
disclose same except where ordered by
the Court or where otherwise provided by
law
 Be given notice of all proceedings,
including interviews by CHFS, meetings
between the state child protective service
agency and the parent, any IPR and any
CFCRB review

__________________________
__________________________
__________________________
__________________________

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Rights and Duties (continued)
 Be given notice of all conferences
(including CHFS interviews, family team
meetings, treatment team meetings,
facilitated staffing, multi-disciplinary team
meetings, individual educational program
meetings or inter-agency cluster meetings
involving the parents or PECCS)
 Parent attorney must file a notice of the
appointment with any such entity who
wouldn’t have reason to know of the
appointment in order to get notice
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__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Rights and Duties (continued)

__________________________

 Appear at all hearings, court proceedings

__________________________

and monitor or attend case planning
conferences to protect the interests of the
parent
 Properly attend to the preparation of the
case
 The court is required to make every effort
to maintain continuity of representation for
the child if the case goes to TPR

Parent Attorney Performance
Standards
 Parent attorney appointed in a DNA or TPR

action is a full participant of the
proceedings and is the only party whose
sole duty is to protect the parent’s rights
and interests.
 Parent Attorney shall zealously advocate
on behalf of child and be an active
participant throughout all proceedings
concerning the child.
 Parent Attorney shall follow all rules of
professional conduct under SCR 3.130.

__________________________
__________________________
__________________________
__________________________

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Responsibilities of the Parent
Attorney
 Shall be familiar with all state and federal

law affecting rights of parents and their
children
 Shall meet with client in advance of
adjudication to ensure adequate time to
investigate and prepare case.
 Shall use a competent interpreter with
parents with LEP
 Shall conduct necessary formal discovery
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__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Responsibilities (continued)

__________________________

 Shall conduct a thorough, independent

investigation
 Shall interview and subpoena necessary
witnesses before the hearing
 Shall research any legal issues pertinent to
the case
 Shall continue with the case until
specifically relieved

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Responsibilities (continued)

__________________________

 Shall appear at all hearings concerning the

parent and their child
 Shall file all necessary pleadings and
papers, and maintain a complete file with
notes rather than relying on the court files
 Shall monitor the implementation of court
orders and determine whether ordered
services are being timely provided and
meeting their purpose (and file a motion for
relief if they are not)

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Responsibilities (continued)
 Shall assess whether CHFS is making

reasonable efforts under state and federal
law and challenge adequacy of those efforts if
necessary
 Representation continues as long as
appointing authority retains jurisdiction over
the child, including APRs, permanent custody
proceedings, and, when appropriate, through
appellate review.
 Shall identify common interests among the
parties and promote a cooperative resolution
to the matter consistent with the Rules of
Professional Responsibility
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__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Responsibilities (continued)
 Shall communicate with attorneys, GALs and
other representatives working within the case
and shall make every effort to maintain a
professional working relationship
 Shall be familiar with family preservation
services and programs within their community
that will help address their client’s specific
area of struggle
 Has a duty to inform the client of every step in
the process of representation and to protect
the rights and interests of parent. When client

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

opposes decision of trial court, parent attorney
has duty to ensure the parents’ right to
challenge the action to a higher forum has
been preserved

__________________________

Responsibilities (continued)
 Locate, communicate, and explain action, the

appointment and court procedures to
incarcerated parent if appointed to represent
him/her. Identify programs available that may
assist in reunification/treatment goals set in
the case plan; stay in contact with the parent;
and be familiar with local rules regarding
attendance and availability of video or voice
conferencing
 Advise non-citizen parent client of possible
immigration consequences and any
stipulation of abuse or neglect. Refer client to
available resources to assist in matters of
immigration.

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Parent Attorney Performance at
Hearings

__________________________

 Attend all hearings and participate in all
telephone or other conferences with the
court
 Explain to the client what is expected to
happen before, during and after each
hearing
 Ensure a competent interpreter is provided
by the court for parents with LEP per AP,
Part IX and Title IV of the Civil Rights Act

__________________________
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__________________________
__________________________
__________________________
__________________________

__________________________

Performance (continued)

__________________________

 Make appropriate motions to advance the
child’s position at trial or during other
hearings
 If necessary file briefs in support of
evidentiary issues
 Preserve legal issues for appeal

__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Performance (continued)
 Present and cross examine witnesses, offer

exhibits, provide independent evidence as
necessary
 Prepare the parent to testify, including
familiarizing with courtroom, court
procedures, and what to expect during
direct and cross-examination
 Make closing argument if appropriate and
provide written findings of fact and
conclusions of law

__________________________
__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Performance (continued)

__________________________

 Ensure written order is entered
 Seek to ensure continued representation at
further hearings, and
 Discuss the end of legal representation
and determine what contact, if any, the
parent attorney and the parent child will
continue to have
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__________________________
__________________________
__________________________
__________________________
__________________________

__________________________

Duty on Appeal

__________________________
__________________________

Right to counsel for children and indigent
parents applies to all critical stages of
proceedings following a termination of
parental rights action, including the appeals
process. See A.C. v. Cabinet for Health
and Family Services, 362 S.W.3d 361 (Ky.
App. 2012).

__________________________
__________________________
__________________________
__________________________

__________________________

Fees for GALs and Parent Attorneys

__________________________

 Motions shall be filed on FINGAL-1, Order
for Attorney’s Fees for: KRS 620.100;
625.041; 202B.210; 311.732(3)(c), (6);
and CR 17.03(5).

__________________________

 Requires inclusion of Affidavit with:

__________________________

 Statutory basis for the appointment
 Hours of service rendered and hourly

__________________________
__________________________
__________________________

fee requested; and
 That the action/proceeding has been
concluded.

__________________________

Questions & Comments

__________________________
__________________________

Please send questions and

__________________________

comments to the following email
address:
rbdiloreto@childrenslawky.org
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__________________________
__________________________
__________________________
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KENTUCKY GUARDIANS AD LITEM
STANDARDS OF PRACTICE: A DRAFT FOR DISCUSSION
KBA Children's Rights, Child Protection and Domestic Violence Committee

I.

INTRODUCTION
Standards of practice for attorneys who represent children are important,
especially in light of the Kentucky Supreme Court recognizing the value of the
guardian ad litem to safeguard a child's best interest. Morgan v. Getter, 441
S.W.3d 94 (Ky. 2014), expressed that minors are entitled to representation that
looks after their best interest but does not blindly disregard the limitations on their
ability to look after themselves. The standards of practice explicitly recognize that
the child is a separate individual with potentially discrete and independent views.
To ensure that the child's independent voice is heard, the child's attorney must
ensure the court is aware of the child's articulated position in a matter. Likewise,
lawyers for parents must zealously safeguard their client's parenting interests.
Ethical standards of practice exist so that we might police ourselves as a
profession and ensure our performance is in accord with acceptable state and
national standards. The information shared in this material is designed to
provoke discussion and thought which may eventually lead to standards
considered by the Kentucky Supreme Court.
A.

Definitions (Words to Know)
1.

Child's Attorney: The attorney represents a child and owes him or
her the same duties the attorney would owe an adult. Examples
are the duty of loyalty, confidentiality, and competent
representation.1

2.

Best Interests Attorney: In some states, it is an attorney appointed
as a guardian ad litem who has a duty to only represent the best
interests of the child, regardless of the child's wishes.

3.

Court Appointed Special Advocate (CASA): A trained non-lawyer
volunteer who is appointed by the court to independently
investigate dependency, neglect, and abuse cases.2 The CASA is
to report on his or her recommendations to the Court as to the
best interests of the child.3 CASAs can be appointed alongside a

1

American Bar Association, American Bar Association Standards of Practice for Lawyers Who
Represent Children in Abuse and Neglect Cases, at 1 (1996) available at
http://www.americanbar.org/content/dam/aba/migrated/family/reports/standards_abuseneglect.au
thcheckdam.pdf (last visited Mar. 6, 2011).
2

See generally Court Appointed Special Advocates for Children, About Us, (2011) available at
http://www.casaforchildren.org/site/c.mtJSJ7MPIsE/b.5301303/k.6FB1/About_Us__CASA_for_Ch
ildren.htm (last visited Mar. 6, 2011).
3

Publication Development Committee Victims of Child Abuse Project, National Council of
Juvenile and Family Court Judges, Resource Guidelines: Improving Court Practice in Child Abuse
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GAL, especially when there is a conflict between the child's
wishes and what the GAL perceives to be the child's best
interests.

B.

4.

Dependent child: A minor child who is subject to the jurisdiction of
the court because he or she was neglected or abused.4

5.

Neglected child: A minor child whose life or health has been
found to have been endangered by their parent(s) or person(s)
exercising custodial control over the child, or whose parent or
person exercising custodial control has not taken the appropriate
steps in raising the child. Examples of neglect by a parent or a
person exercising custodial control include failing to provide
adequate food or education, "placing the child in dangerous or
harmful circumstances", or "exposing the child to a sexually
predatory person."5

6.

Abused child: A child who has been found to have been
physically, sexually, or emotionally maltreated.6

7.

Domestic violence: The occurrence of physical or sexual injury by
assault or the infliction of fear of such assault between family
members or unmarried couples within the same household.7

Kentucky's Current Method of Appointment
In Kentucky, the court must appoint an attorney for a child in a mental
health proceeding. 8 In delinquency, dependency, neglect or abuse
allegations, a child must be provided counsel. 9 The courts must also
appoint a GAL in termination of parental rights proceedings, 10 adoption
proceedings,11 and when a child must defend an action in a civil case.12

& Neglect Cases, at 121 (1995), available at http://www.ncjrs.gov/pdffiles/resguid.pdf (last visited
Mar. 6, 2011).
4

Id.

5

See KRS 600.020(1)(a)-(i). See also Law.com, Parental Neglect, (2011) available at
http://dictionary.law.com/Default.aspx?selected=1446 (last visited Mar. 6, 2011).
6

See KRS 600.020(1)(a)-(i).

7

KRS 403.720(1).

8

See KRS 645.030(2).

9

See KRS 610.060(1) and KRS 620.100(1)(a).

10

KRS 620.100(1)(a).

11

KRS 199.480.

12

Ky. R.Civ. P. 17.03(2).
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When the child is the victim, a trained GAL or special advocate, if
available, shall be appointed by the court.13 This latter appointment is not
absolutely mandatory, as the statute imposes the requirement only if the
representation is "available," thus leaving room for determination by the
court. Further, the court has discretion to appoint a "special advocate" in
a child victim case, but the statute provides no definition as to who would
qualify as a special advocate in these cases.
To be appointed as a GAL in Kentucky, you must first be an attorney.14
Appointment of a GAL can be done directly by the court or through the
motion made by the plaintiff or a friend of the defendant.15 Under KRS
387.305, the attorney is required to prepare for the case and has the
ability to call witnesses and take depositions. 16 Most importantly, the
statute clearly states that the attorney representing the child must
advocate for the child's best interests.17
Currently, Kentucky statutes define the type of representation to be given
to a child in specific cases. While not every type of case is given a clear
definition, some are defined more thoroughly. Below are descriptions of
different cases that require representation to be provided for a child.
C.

Termination of Parental Rights
During a voluntary termination of parental rights proceeding, an attorney
is appointed for indigent parents who are found to meet the requirements
under KRS Chapter 31.18 In this situation, the attorney is not considered
a GAL and the attorney's fee will be paid through the Finance and
Administration Cabinet regardless of whether custody is granted to the
Cabinet.19 During these proceedings, the child will be appointed a GAL to
represent the child's best interests.20 Under this statute, the GAL is to be
paid by the petitioner unless the Cabinet of Heath and Family Services is
granted custody. Then, the GAL fee will be paid through the Finance and
Administration Cabinet.21

13

KRS 26A.140.

14

KRS 387.305(2).

15

Id.

16

KRS 387.305(3).

17

KRS 387.305(5).

18

KRS 625.0405(1).

19

Id.

20

KRS 625.041(1).

21

Id. at (2).
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For involuntary termination of parental rights proceedings, once again
parents determined to be indigent can be appointed counsel pursuant to
KRS Chapter 31. 22 The attorney will be paid for by the Finance and
Administration Cabinet. 23 For the child in an involuntary termination of
parental rights proceeding, the court will appoint a GAL to represent the
child's best interests, whose fee will be paid by the Finance and
Administration Cabinet.24
D.

Mental Health
For those children undergoing mental health proceedings, counsel will be
provided through the Department of Public Advocacy.25

E.

Dependency, Neglect, and Abuse
Separate Counsel is appointed for each child involved in a dependency,
neglect, or abuse proceeding. 26 The separate counsel can also be
appointed for the parents of the child who are considered indigent
pursuant to KRS Chapter 31.27 Along with separate counsel, a CASA
volunteer can be appointed to represent the child's best interests.28 The
parents' and child(ren)'s counsel should be paid through the Cabinet of
Health and Family Services.29

F.

Domestic Violence
Under KRS 26A.140, a court that determines a child may be a victim of
domestic violence may appoint the child a GAL or special advocate if
available.30 The statute does not provide a mechanism for payment of the
GAL or special advocate.

22
23

KRS 625.080(3).
Id.

24

KRS 625.080(2).

25

KRS 645.060(1).

26

KRS 620.100(1).

27

Id.

28

KRS 620.100(1)(d).

29

KRS 620.100(1)(a)-(b).

30

KRS 26A.140 (1)(a).
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G.

Adoption
Under KRS 199.480, a GAL only needs to be appointed if the biological
parents of the minor child are not defendants to the case. 31 Therefore,
only children whose parents are not a party need a GAL. Under this
statute, nothing is written referring to the payment of a GAL who is
involved in a case.

H.

KRS 26A.140
Currently under KRS 26A.140, GALs are required to represent the child's
interest.32 As stated above, the GALs and special advocates are only to
be appointed when they are available, which offers courts some
discretion in what cases warrant a GAL.33 However, when determining
how a GAL appointed under this statute will be paid, the statute does not
clearly define payment and there appears to be little consistency within
various courts throughout Kentucky.

I.

Appointments in Kentucky and the Country
The American Bar Association (ABA) has determined that in most
situations GALs should perform the duties of representation as a "child's
attorney."34 It believes that a GAL is something completely separate from
a child's attorney, rather than viewing a child's attorney as merely one of
the roles a GAL may choose to take on.35 Though this is the standard set
by the ABA, it is not the method that all states and provinces in the United
States have chosen to follow. In 2006, Jean Koh Peters conducted a
study and created a spreadsheet which defines and describes the GAL
practices in each state and the standards that have been set
accordingly.36 Though it is only a basic overview, it represents a wealth of
knowledge in the area of GAL studies.
In reviewing Jean Koh Peters' study and Kentucky law, it appears that
Kentucky requires its GALs to represent the best interests of the child.37

31

KRS 199.480(3).

32

KRS 26A.140(1)(a).

33

Id.

34

See generally American Bar Association supra.

35

Id. at 3.

36

See Peters, Jean Koh, U.S. State by State Chart, Representing Children Worldwide: How
Children's
Voice
Are
Heard
in
Child
Protective
Proceedings,
available
at
http://www.law.yale.edu/rcw/rcw/summary.htm (last visited Mar. 8, 2011). See also Peters, Jean
Koh,
37

Peters, Jean Koh, U.S. State by State Chart supra.
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However, if the best interests are in conflict with the child's wishes, then
the attorney must inform the court and allow the court to make the
ultimate decision on representation. If the court decides, a CASA
volunteer may be appointed to represent the child's wishes.38 Jean Koh
Peters' study describes six basic categories of GAL representation. They
range from requiring only a child's wishes attorney to the requirement that
only a best interests attorney is necessary and all else is optional.39 As
stated above, Kentucky is defined as a state that requires the attorney to
be the best interest attorney, who must also express the wishes of the
child where it conflicts with the child's best interests. Other states in this
category include: Delaware, Kansas, Maine, Michigan, and Virginia. 40
Some states use the same system, but they shift the attorney GAL's dual
role to purely a child's attorney at a defined age. An example is New
Mexico, where the attorney is a best interests attorney until the child
reaches fourteen; thereafter the attorney becomes a child's attorney
instead.41 This format allows a more clearly defined role for the GAL,
simply by shifting the attorney's duties based upon the age of the child.
When appointed as a guardian ad litem, there are many types of cases in
which an attorney may participate, and it is important to take these into
consideration when appointed as a GAL. All GAL representation may
benefit from a set of proposed standards. However, different standards
may need to be applied in different and specific cases. For example, the
Kentucky statutes and courts address a custody case differently from a
Dependency, Neglect, or Abuse matter. Therefore, it is important to
understand what specific steps should be taken in order to meet the
standards for the particular type of legal matter. The suggested Standards
below provide both general standards applicable to all GALs and specific
standards useful for particular types of cases.
II.

GUARDIAN AD LITEM OR FRIEND OF THE COURT: THE CASE OF
MORGAN v. GETTER
In Morgan v. Getter, the Kentucky Supreme Court rendered a first-ever decision
regarding the role of attorneys representing children in contested custody
hearings. Morgan and Getter had been divorced for several years with Morgan
retaining custody of their minor daughter A.G. In July 2011, Getter petitioned the
Family Court to modify the custody arrangement. The trial court consequently
appointed a guardian ad litem for A.G. by entry of an order stating simply that "a
Guardian ad litem is necessary to help the Court decide the case properly." In
mid-October 2011, the GAL filed his report. It was largely based, according to the
GAL, on his interviews with the parties and with A.G., and on his visit to Morgan's
residence.

38

Peters, How Children are Heard in Child Protective Proceedings, supra at 1074.

39

Peters, Jean Koh, U.S. State by State Chart supra.

40

Peters, How Children are Heard in Child Protective Proceedings, supra at 1074.

41

Id.
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The GAL noted that A.G. had thus far been a successful student and appeared to
be a highly motivated one. The GAL discounted Morgan's more serious
accusations against Getter as belied by her having allowed A.G. to visit him,
while also indicating serious concern regarding Morgan's admission that she
shared her disparaging allegations about Getter with her daughters. Having
considered all of these factors and satisfied that A.G. would continue to do as
well in school in Florida as she had done in Kentucky, the GAL saw no reason
why A.G.'s desires to be near her sister and away from her mother should not be
respected. He recommended therefore, that A.G. should be allowed "the
opportunity to live with her father." At the outset of the hearing, the trial judge
asked the parties to name the witnesses they expected to call, and Morgan
informed the court that she intended to call the GAL to question him about his
report. The court advised Morgan that she would not be allowed to call the GAL
as a witness, the GAL being "like [A.G.]'s representative." The court ruled in favor
of Getter, awarding him custody of A.G.
The Kentucky Supreme Court granted Morgan's motion for discretionary review
to consider her claim that by allowing the GAL to testify, in effect, as to both facts
and opinions through his recommendation to the trial court, but then disallowing
Morgan's cross-examination of that testimony, the trial court violated her right to
due process of law. Ultimately, the Kentucky Supreme Court agreed with Morgan
that the trial court erred by allowing the GAL to serve as both an investigator for
the court and an attorney for the child.
The Court held that pursuant to KRS Chapter 403 and Rule 6 of the Family Court
Rules of Procedure and Practice (FCRPP), a family court addressing custody
and visitation issues has the authority to appoint the following professionals: (1)
a de facto friend of court; and (2) a guardian ad litem. A friend of the court is an
attorney or other professional who investigates circumstances on behalf of the
court, files a report summarizing his findings, and makes custodial
recommendations. Persons, including attorneys, engaged by the court in this
manner must promptly make known to the parties their reports. Sources must be
disclosed. The friend of the court serves as an agent of the court, not of the
child. If duly summoned, the friend of the court must appear at the final hearing
for cross-examination. Unless otherwise provided, fees owed to the friend of the
court shall be determined by the court and charged to the parties as costs.
In contrast, a guardian ad litem must be an attorney. The attorney appointed as
the guardian ad litem represents the child, who is his client. The standard to be
used by the guardian ad litem in determining her representation is the child's best
interest. If the attorney's assessment of the child's best interest conflicts with the
child's own wishes, the attorney should inform the court of the conflict and briefly
indicate what the child desires and why the attorney has concluded
otherwise. Guardian ad litem fees, like fees of other court-appointed assistants,
may be apportioned at the expense of the parents or custodian. While the friend
of the court investigates, reports, and makes custodial recommendations on
behalf of the court, the guardian ad litem is the lawyer for the child. The guardian
ad litem counsels the child and represents the child in the course of the
proceedings. The guardian ad litem does not testify and is not subject to crossexamination.
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III.

PROPOSED STANDARDS FOR GUARDIANS AD LITEM (GALS)
A.

Standards of Practice
1.

It is the duty of the GAL to zealously advocate for the child he or
she is appointed to represent and to protect the child's rights and
interests.

2.

According to the Kentucky Rules of Professional Conduct, an
attorney's duties of confidentiality of information to a child client
would be similar to those an attorney owes an adult client.42
Comment
In an attorney-client relationship involving an adult client,
attorneys may only disclose information they believe necessary in
order to prevent death or "substantial bodily harm," to get legal
advice on how to comply with the Kentucky Rules of Professional
Conduct, to establish a defense when there is a conflict between
the lawyer and the client, and when the attorney is complying with
another law or a court order.43 Therefore, as much as possible,
attorneys representing a minor child should make every attempt to
disclose only the same limited type of information they would
when representing an adult client.

3.

At the end of the GAL's investigation, the GAL submits a report for
the court with a list of recommendations concerning the best
interests or wishes of the child being represented.

4.

Until the child reaches an age of fourteen, the GAL should
represent the child's best interests. At the age of fourteen or older,
the GAL should begin acting as a child's attorney and represent
the child's wishes.
a.

Below the age of fourteen, if there is a conflict between
what the GAL perceives to be the child's best interests and
the child's wishes, the GAL shall report the inconsistencies
to the Court. It is possible that he or she will need to
request that the Court appoint another GAL or CASA
volunteer to represent the child's wishes.

b.

At the age of fourteen and above, the GAL represents only
the child's wishes, unless the wishes directly conflict with
the GAL's advice. At that point, the GAL should report the
child's wishes and his or her own advice.

42

See generally SCR 3.130(1.6).

43

SCR 1.6(b).
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Comment
(1)

During the stage of Early Adolescence, twelve to
fourteen year olds are becoming more aware of the
difference between right and wrong.44 It is within
this stage that minors learn to better express their
feelings verbally and they develop a stronger ability
for complex thought.45

(2)

During the Middle Adolescence state, beginning at
the age of fourteen, teenagers take a greater
interest in moral reasoning and they learn to
understand what is right.46

(3)

Before the age of fourteen, most teenagers still
perceive right and wrong only in terms of black and
white. 47 At or after the age of fourteen, the
teenager's view will begin to shift and they will
develop an understanding that there are shades of
gray.

(4)

At or after fourteen, teenagers develop the
understanding of the connection which exists
between today and tomorrow. 48 This understanding allows teenagers to link their present
actions with future consequences. This understanding also allows them to grasp temporal
differences (e.g., sequence of events) and be better
equipped to testify on such matters.

(5)

As a child gets older, their brains go through
periods of growth and gradual loss of gray matter.
The thinning of gray matter near puberty tends to
correspond to increases in a teenager's cognitive

44

Center for Disease Control and Prevention, "Child Development: Early Adolescence," 1 (2005)
available at http://www.cdc.gov/ncbddd/child/earlyadolescence.htm (last visited Mar. 6, 2011).
45

Id.

46

South Carolina Department of Mental Health, Get the Facts on Mental Illness: Adolescent
Development, available at http://www.state.sc.us/dmh/adolescent_facts.htm (last visited Mar. 6,
2011).
47

Pawlowski, Wayne & Hamilton, Gayle, Stages of Adolescent Development, 2, available at
http://www.proyectoideas.jsi.com/Docs/OCC%20Call%20%20Stages%20of%20Adolescent%20D
evelopment.pdf (last visited Mar. 6, 2011).
48

Id. at 1.
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abilities. 49 These increased abilities allow a teenager to understand the definition of what is right
and what is wrong, and allows them to comprehend
the existence of gray areas in morality. These
abilities and developments of the mind allow
children to better understand the decisions they will
be making for themselves and the consequences
those decisions will have in the future.
B.

Standards of Communication and Contact
1.

The GAL should meet with the child to gain a better understanding
of what it will require to represent that child and what the child will
specifically need. This includes, but is not limited to:
a.

Observing the child to determine the level of maturity and
stage of development.

b.

Learning the child's wishes regarding the proceedings.

c.

Determining any special needs the child may possess.
Comment

d.

(1)

Special needs do not always mean needs
regarding special education in schools; a special
need could be anything that makes the experience
less like representing an adult.

(2)

Special needs may include meeting somewhere
other than the attorney's office, communicating with
the child through email rather than by telephone,
meeting with the child at irregular times due to
scheduling conflicts or school, etc.

Determining the cultural needs of the child.
Determining whether an interpreter will be necessary for
communication or testimony.

2.

When meeting with the child, the GAL should make it clear that
the child's role in the case is not the only thing the judge is using
to make a decision.

49

Ruder, Debora Bradley, Harvard Magazine, "The Teen Brain", http://harvardmagazine.com/
2008/09/the-teen-brain.html.
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Comment

3.

(1)

The child plays an important role in any case, but
regardless of the type of proceeding or action, the child
should not feel like they are the determining factor.

(2)

If the children feel as though the case hinges on them,
they may feel guilty or bad if the case does not turn out the
way they expected. They may feel as though they did
something wrong, even though there were many other
factors being considered by the judge.

The GAL should make an honest attempt to meet with the children
at each of their placements.
Comment

4.

(1)

When a child is in foster care, there is no guarantee that
the child will only be placed in one home during the time
period. It is an expectation that the GAL make it a priority
to meet with the child when the child is moved into a new
house and family.

(2)

Attempting to meet with a child each time the child's foster
home changes provides consistency for the child, allowing
him or her to see a familiar face and allowing the GAL to
be aware of the child's needs and feelings during that time.
This can be a significant benefit to the GAL in the
representation of the child.

During the different phases of the proceedings, the GAL should
counsel the child based on the GAL's observations of the child's
maturity and developmental stage. This can include explaining
the court system as a whole or the roles of the different courtroom
participants.
Comment
(1)

Each proceeding can be something new for a child.
Depending on the situation, the child could be completely
unaware of how the law works, especially how it works
relating to him or her. Therefore it is necessary to explain
the type of proceeding to the child, and if the hearing or
action is for a specific purpose, the GAL should explain the
purpose to the child, so the child can grasp why he or she
is there.

(2)

These explanations depend largely on the maturity of the
child and how much he or she can understand. The GAL
should be aware of what information the child will understand, based on the GAL's observations and interactions
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with the child. Ultimately, it is the GAL's responsibility to
explain the situation to the child in a way that the child will
comprehend.
(3)

5.

When speaking to a child, a GAL should not speak down
to the child using child-like phrases and comments. If the
child does not understand, the GAL should use simpler
language that will provide the necessary information at the
child's level. Speak to the child as you would an adult,
merely adjusting the complexity of the vocabulary and
language to compensate for the child's age and maturity.

The GAL explains all court orders and decisions to the child, as
well as the consequences resulting from those orders.
Comment
Court decisions can impact a child, and the effects and
consequences of the court's determinations can be confusing for
the child. The GAL should attempt to thoroughly explain the
court's decision and subsequent orders so that the child is
prepared for what is to come.

6.

The GAL contacts the child regarding any emergency or event
that will impact the child.
Comment
Cases and proceedings to which the child is not directly involved
can still impact the child. Therefore, it is the duty of the GAL, as
the child's legal representative, to make sure all information is
shared with the child 50 in order to ensure the child will not be
surprised by any possible changes.

7.

The GAL needs to be accessible to the child during the attorney's
office hours through various mediums, such as telephone, fax,
email, or in person.
Comment

50

(1)

The method of communication is at the discretion of the
attorney.

(2)

Outside of office hours, it is not necessary that the child be
able to contact the GAL, unless it is an emergency.
However, in those situations, it is likely that the GAL will be
contacted by someone involved. Therefore, it is not
necessary for the child to have the personal cell phone or
home phone number of the GAL.

See SCR 3.130(1.4).
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8.

The GAL should pursue all issues that arise on behalf of the child.
Issues can include educational concerns, mental health
proceedings, abuse issues, etc.
Comment
GALs are appointed for a multitude of reasons. However, if an
issue arises that is not the reason for the GAL's appointment, it is
the duty of the GAL to pursue the additional concerns to
determine if further investigation or action is needed. If the issue
is not one the GAL is able to perform in his regular duties, the
GAL may need to recommend the appointment of another
attorney to deal with that issue.

9.

If there is a change of venue, the GAL who was first appointed
should remain with the child's case until a new GAL can be
appointed. In order to effectuate a smooth transition of the case,
the first GAL should review the case with the new GAL.
The GAL should discuss the change in venue with the child,
making it clear that the GAL is not abandoning the child, but that it
was the court rules they were required to follow.
Comment
Children can be vulnerable and confused when a person in their
life abruptly leaves; therefore it is important for the GAL to
reassure the child that he or she is leaving not because he or she
wants to, but because of the court's ruling. Also the GAL should
try to ensure the child does not think the GAL is leaving because
he or she dislikes the child. The GAL should try to ensure the child
does not feel responsible for change, taking as much of the
burden off the child as possible.

10.

11.

Unless determined that other representation will be arranged, the
GAL will continue to represent the child in appellate proceedings.
a.

The decision to appeal the court's decision can be made
by a child who is age fourteen or older, while it will be the
GAL's decision for a child thirteen years or younger.

b.

The GAL needs to file an entry of appearance for the
appeal and take all steps necessary to represent the child
fully in that proceeding.

When the case reaches its end, the GAL discusses the new
nature of his or her relationship with the child in a way the child
will understand according to the child's level of maturity and
development.
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Comment
Termination of a relationship, especially one which has become
important to the child, can be a difficult transition. The GAL should
do what is necessary to make it clear that the reason for the GAL's
appointment is at an end and that their relationship is now
changing. It should be clear to the child that the GAL will no longer
be available to the child.
C.

Standards for Investigation and Case Review
1.

2.

3.

The GAL should interview the following parties as they pertain to
the child:
a.

Cabinet for Health and Family Services worker(s).

b.

Parents.

c.

Foster parents or other guardian.

d.

Family members.

e.

Therapist.

f.

Physician(s).

g.

Teachers/school faculty.

h.

Law enforcement officers.

i.

Neighbors.

j.

Clergy.

k.

Any other third party who may play a role in the hearings,
judicial reviews, and other court proceedings involving the
child.

The GAL should gather and review the following:
a.

Records relating to social services, psychiatric care,
psychological care, drug and alcohol, medical, law
enforcement, school, and other records of relevance.

b.

Court files and documents related to the case and child.

The GAL should contact lawyers for both parties and the CASA (if
one has been appointed) for further information regarding the
case.
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4.

The GAL should make requests for production if necessary.

5.

The GAL should file all necessary papers and pleadings on time.
Comment
The GAL still has the same responsibilities of an attorney to their
client and must make sure that the job is done correctly and
punctually.

D.

Case Planning Standards
1.

The GAL needs to create a full and comprehensive service plan
that seeks out and requests services to meet the child's needs
and protect the child's interests. The following are just some of
the services that may be sought:
a.

Screening and diagnostic services.

b.

Family preservation or reunification services.

c.

Home-based services.

d.

Sibling and family visitation.

e.

Child support.

f.

Domestic violence prevention, intervention, or support.

g.

Medical and mental health care.

h.

Drug and alcohol treatment.

i.

Parenting education.

j.

Independent living services.

k.

Foster care – short or long term.

l.

Termination of parental rights action.

m.

Services related to adoption.

n.

Educational services.
The GAL should determine if special education services
will be necessary and proceed as the attorney would with a
special education action or refer the child or the child's
family to a special education attorney.

o.

Recreational or social services.
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p.

Housing.

q.

Seeking any funding that is necessary.

2.

The GAL should maintain his or her own case file with pertinent
notes and information, and not rely on the court's file.

3.

If the court appoints a CASA worker, the GAL should
communicate with the CASA on the relevant issues in the case.

4.

The GAL should appear at all hearings concerning the child.
Comment
A GAL should go to all hearings that relate to the child, even if the
child is not the main purpose of the hearing. This could include
divorce hearings, child support proceedings, as well as domestic
violence hearings. These all can have an impact on the child,
even if the child is not directly included.

5.

When applicable, the GAL should motion for a speedy trial.51
Comment
The concept of how long the trial will take is not apparent to the
child. The longer the trial takes, the more stress it places on the
child. This makes it important to keep the trial and proceedings
from being prolonged longer than necessary.

6.

The GAL monitors the implementation of the case plan and orders
delivered by the court.
Comment
When the court orders something to be done, the GAL should
determine whether it is being implemented and whether the
implementation is sufficient. If it is not being done or is insufficient,
the GAL should bring notice to the court to have the issue
addressed.

7.
E.

Standards for DNA Cases
1.

51

The GAL's representation continues as long as the appointing
authority has jurisdiction.

In sexual abuse cases, the child may be too shy or afraid to
testify. The GAL should consider whether a medical professional
or counselor may qualify as the child's "treating physician," and
would therefore be able to use the hearsay exception of KRE

See KRS 421.510.
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803(4) to testify as to the child's out of court statements made for
the purpose of medical treatment or diagnosis. 52 This does not
include the child's direct identification of the perpetrator, as the
assailant's identity is not relevant to the child's treatment or
diagnosis.53
2.

F.

Custody
1.
2.

G.

In a sexual abuse case, if the child is unable to testify in front of
the alleged perpetrator, the GAL should consider filing a motion to
have the child testify in another room and have the testimony
shown over closed circuit TV or through video tape.54

The GAL should make every attempt to visit the homes of the two
parents and determine if they are fit for the child during a custody
dispute.
If unable, due to hostility from the parties, the GAL should
document the reason for the inability to conduct a home visit.

Standards for Domestic Violence Cases Introduction
In accordance with the Child Abuse Prevention and Treatment Act
(CAPTA), GALs or CASA advocates should be appointed to represent
children in dependency cases involving domestic violence.55
The National Council of Juvenile and Family Court Judges (the "Council")
recognized the need to integrate efforts of domestic violence agencies,
child protection agencies, juvenile courts, and community-based agencies
to achieve better outcomes in cases involving family violence. The
Council identified three common goals: "Create safety, enhance wellbeing, and provide stability for children and families." 56 The principles
and recommendations of the Council are the basis of the following
Standards for GAL and CASA appointees in cases involving family
violence.
Standards:

52

See KRE 803(4); Colvard v. Com., 309 S.W.3d 239, 247-48 (Ky. 2010).

53

See Edmonds v. Com., 433 S.W.3d 309, 315 (Ky. 2014); Colvard, 309 S.W.3d at 248.

54

See KRS 421.350.

55

See 42 U.S.C. §5106a (2011).

56

The Greenbook Initiative, National Council of Juvenile and Family Court Judges, Effective
Intervention in Domestic Violence and Child Maltreatment Cases: Guidelines for Policy and
Practice, at 2 (2007) available at http://www.thegreenbook.info/documents/ei_dv_summ.pdf (last
visited Mar. 6, 2011).
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1.

A GAL should seek special training to achieve competency in the
area of domestic violence.
Comment
The Council's recommendation is that in setting the standards for
competent and well-trained attorneys, judges should incorporate a
requirement that appointed counsel be specially trained and
competent in the area of domestic violence.57

2.

A GAL appointed to a case involving domestic violence should
screen the home for domestic violence, regardless of whether the
couple has separated and no official charges or allegations have
been made.
In addition to the guiding principles and best practices of GAL
Investigation and Case Review, the GAL should take the following
recommended measures to screen for domestic violence:
a.
b.
c.

Review any police reports, Family Court reports, or any
other agency reports for incidents or indicators of DV.
Interview the parties separately. Ensure that the interview
takes place in a safe and private environment before you
ask any questions about the abuse.
Treat all parties involved with respect and dignity. If a party
discloses to you act(s) of domestic violence committed
against him/her, take into account that it is very hard for
victims to speak about the abuse and respond with a
supportive statement such as "I am so sorry this happened
to you. It should not have." Also, the GAL should reassure
the suspected victim that only information obtained through
case review and other sources will be shared with the
offending partner.

d.

Ask the party whether the offending partner harmed or
threatened to harm the children.

e.

Ask the party if there is anything they should be aware of in
relation to the victim's or the children's personal safety.

f.

Interview the children individually taking into consideration
possible safety concerns in relation to both the children
and the non-offending parent.

g.

Interview the suspected batterer and make sure that the
safety of the children and non-offending parent will not be

57

The Greenbook Initiative, National Council of Juvenile and Family Court Judges, Effective
Intervention in Domestic Violence and Child Maltreatment Cases:
A Summary of
Recommendations for Judges, at 3 (2007) available at http://www.thegreenbook.info/documents/
ei_judges.pdf (last visited Mar. 6, 2011).
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compromised as a result. Do not confront the offending
partner about specific incidents of DV or information
provided by the victim(s). If the offending partner denies
the violence, do not force a disclosure. Confirmation of DV
may be derived from victim statements and other police or
agency reports.
Comment
(1) Domestic violence is a pattern of assaultive and/or
coercive behaviors – physical and/or psychological abuse
– that a person uses against his or her former or current
intimate partner primarily for the purpose of gaining control
over the partner.58
(2) The U.S. Department of Justice recognizes the
following forms of intimate partner abuse:59
i.

Physical abuse: Hitting, slapping, shoving,
grabbing, pinching, biting, hair-pulling, etc.
Physical abuse also includes denying a
partner medical care or forcing alcohol
and/or drug use.

ii.

Sexual abuse: Coercing or attempting to
coerce any sexual contact or behavior
without consent. Sexual abuse includes, but
is certainly not limited to, marital rape,
attacks on sexual parts of the body, forcing
sex after physical violence has occurred, or
treating one in a sexually demeaning
manner.

iii.

Emotional
abuse:
Undermining
an
individual's sense of self-worth and/or selfesteem. This may include, but is not limited
to constant criticism, diminishing one's
abilities, name-calling, or damaging one's
relationship with his or her children.

iv.

Economic abuse: Making or attempting to
make an individual financially dependent by
maintaining total control over financial resources, withholding one's access to
money, or forbidding one's attendance at
school or employment.

58

U.S. Department of Justice, Office on Violence against Women, About Domestic Violence,
available at http://www.ovw.usdoj.gov/domviolence.htm (last visited Mar. 6, 2011).
59

Id.
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v.

Psychological abuse: Causing fear by
intimidation; threatening physical harm to
self, partner, children, or partner's family or
friends; destruction of pets and property;
and forcing isolation from family, friends, or
school and/or work.

(3) Statistically, it is projected that one-third of women in
Kentucky will experience domestic violence. 60 Also, data
shows that batterers are primarily male and victims are
primarily female; however, records show approximately 5
percent of all domestic violence cases involve men as
victims. Domestic violence also occurs between same-sex
partners.61
(4) Studies show that contrary to popular belief, 25-50
percent of disputed custody cases involve domestic
violence.62 Also, the American Bar Association states that
the co-occurrence of child abuse and domestic violence is
present in 30-60 percent of violent homes.63
(5) "Approximately 50 percent of men who frequently
assaulted their partners indicated they also abused their
children; domestic violence may be the single major
precursor to child abuse and neglect fatalities in this
country; and studies indicate that 80 to 90 percent of
children living in homes with domestic violence are aware
of the violence."64
(7) For screening purposes, below is a list of some
common indicators present in victims of domestic violence:
i.

The person apologizes for his/her partner's
behavior and makes excuses for him/her.

60

Cullison, Richard A., "How Kentucky's Civil Legal Aid Programs Assist Victims of Domestic
Violence: One Program's Perspective," 74 Bench and Bar 1, at 6 (January 2010).
61

Supra note 4.

62

American Bar Association Commission on Domestic Violence, 10 Myths about Custody and
Domestic
Violence
and
How to
Counter
Them,
(Jul.
2006)
available
at
http://www.americanbar.org/content/dam/aba/migrated/domviol/custody_myths.authcheckdam.pd
f (last visited Mar. 6, 2011) (The article discredits the common assumption that domestic violence
is rare in custody cases).
63

Id. (The article discredits the myth that domestic violence is unrelated to child abuse.)

64

Family Violence Prevention Fund, The Facts on Children and Domestic Violence, available at
http://www.endabuse.org/userfiles/file/Children_and_Families/Children.pdf (last visited Mar. 6,
2011).
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ii.

The person often has unexplained injuries.

iii

The person seems isolated from his/her
family and/or friends.

iv.

The person often looks at his/her partner
before she answers any questions.

v.

The person is quiet, withdrawn, and/or has
poor eye contact when his/her partner is
present.

(8) Older children are likely to minimize incidents of fighting
between parents while younger children may be less
guarded with their reports.65
3.

The GAL should identify and document
identification of domestic violence (DV).
a.

Police reports.

b.

Other investigation.

what

triggered

4.

The GAL should document confirmed domestic violence incidents
and the identity of the perpetrator or offending parent.

5.

The GAL should identify specific behaviors the domestic violence
perpetrator has engaged in to harm the children.

6.

The GAL should identify any adverse impact to a child that
resulted from the domestic violence perpetrator's behavior.
Comment
(1) Children may be impacted by the batterer's violence either
through direct physical maltreatment by the batterer, through
exposure to the violence against another parent, by using the
children to coerce or manipulate the other parent, and by
undermining the other partner's parenting or simply by being a
neglectful parent.
(2) Studies have found that in addition to the safety risks, children
exposed to domestic violence display internal and external
symptoms such as anxiety, aggression, depression, trauma (Post-

65

Supra note lxiv.
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Traumatic Stress Disorder), cognitive and social issues, and longterm adjustment problems.66
(3) Children respond differently to domestic violence and the
effects of the children's exposure depend on a number of factors.
This includes, but it is not limited to:
i.

ii.

Frequency, severity, chronicity, and proximity to the
violence. Children exposed to severe or frequent
incidents of violence are more likely to be harmed,
physically and psychologically, than children who
are exposed to lesser forms of violence (pushing
and shoving) less frequently.
The age of the child and the corresponding
developmental stage at which exposure begins. If a
child's exposure to DV begins at a young age when
they are developing basic functioning skills they are
more likely to be negatively impacted. They might
not have an opportunity to master even basic motor
skills or language as a result of the violence, which
can have long-term consequences.

(4) As a survival technique, a child can experience "traumatic
bonding" with the offending parent that results in strong but
unhealthy ties to the batterer.67
(5) David Mandel argues that those working with children in DV
cases should assess the child's problems (i.e. poor academic
performance; social and/or behavioral problems) from a
perspective that acknowledges the impact of the offending
parent's behavior and specifically identifies the offending parent's
behavior as the cause for the disruption in the home.68

66

Summers, Alicia, et al., Children's Exposure to Domestic Violence: A Guide to Research and
Resources,
14-45
(2006)
available
at
http://www.safestartcenter.org/pdf/
childrensexpostoviolence.pdf (last visited Mar. 6, 2011).
67

American Bar Association Commission on Domestic Violence, supra at 2 (citing to Bancroft,
Lundy & Silverman, Jay, The Batterer as Parent: Addressing the Impact of Domestic Violence on
Family Dynamics, 39-40 (2002). The article counters the myth that "If a child demonstrates no
fear or aversion to a parent, then there is no reason to award unsupervised contact or custody."
68

Mendel, David, Best Practices To Protect Children from Maltreatment in Situations Involving
Domestic Violence, Seminar, Kentucky Bar Association Convention, Lexington Convention
Center, Lexington, Kentucky, (June 17, 2010), Kentucky Bar Association Convention: The
Building Blocks of Democracy, The Latest Thinking on How Best to Address Child Maltreatment
in Cases Involving Domestic Violence, http://www.kybar.org/documents/cle/ac_material/
ac2010_29.pdf, 1, 3-6. For more information regarding David Mandel and his work in Domestic
Violence and its effects on the family and children please visit www.endingviolence.com.
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7.

The GAL should circumvent strategies that blame the nonoffending parent for the violence committed by others.
Comment
"Mothers who are victims of DV are often depressed and suffering
from post-traumatic stress disorder, and as a result, can present
poorly in court to best interest attorneys and/or custody
evaluators."69

8.

The GAL should investigate and identify the pattern of coercive
behavior of the offending parent against the non-offending parent
to anticipate any safety risks to the child.
Comment
(1) "Domestic violence perpetrators' patterns of coercive control
are frequently present in cases that end in a critical incident or
child fatality."70
(2) "Batterers are often clever, charming, and manipulative, and
they may rationalize their behavior to themselves and others…
[they] are not out of control. Instead they are exerting the control
that is rightfully theirs."71
(3) The focus of a child protection intervention should be to
establish and maintain safety for the non-offending parent and
child together by holding the perpetrator of violence accountable
for his or her behavior and engaging them to change that behavior
through batterer intervention or some other help.
(4) "Abusive parents are more likely to seek sole custody than
nonviolent ones and are successful 70 percent of the time."72
(5) "Allegations of domestic violence have no demonstrated effect
on the rate at which fathers are awarded custody of their children,
nor dosuch allegations affect the rate at which fathers are ordered
into supervised visitation."73

69

American Bar Association Commission on Domestic Violence, supra at 2.

70

Edelson, J. & Schechter, S., "In the Best Interest of Women and Children: A Call for
Collaboration Between Child Welfare and Domestic Violence Constituencies," (2010), available at
http://www.mincava.umn.edu/documents/wingsp/wingsp.html (last visited Mar. 6, 2011).
71

Domestic Abuse Intervention Project, The Co-Occurrence of Child Maltreatment and Domestic
Violence Guidelines for Case Management in Child Welfare, at 10 (2010) available at
http://www.thegreenbook.info/documents/STL_casemgmt.pdf (last visited Mar. 6, 2011).
72
73

American Bar Association Commission on Domestic Violence, supra at 1.
Id.
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9.

The GAL should not assume that the domestic violence has
ended because the couple has separated or divorced.
Comment
There is evidence that violence is likely to continue postseparation and that the risk of harm against the child is higher
after divorce or separation. 74 The American Bar Association
recognized that: "Many batterers' motivation to intimidate and
control their victims through the children increases after
separation, due to the loss of other methods of exercising
control."75

10.

A GAL appointed to a child protection case should disclose to the
court domestic violence that has caused harm to a child.
Comment
The Council recommends that a petitioner in child protection
proceedings should allege in petitions or pleadings any domestic
violence that has caused harm to a child.

11.

The GAL should make its recommendations in conformity with any
restraining orders, other written or verbal court orders, or any
condition of probation or parole prohibiting or limiting contact
between parties.

12.

The GAL should consider the safety risks for non-offending
parents when making recommendations regarding visitation
arrangements.

13.

The GAL should take precautions when reporting information so
as not to jeopardize the safety of the children and the nonoffending parent.

14.

The GAL should recommend that the non-offending parent
develop a safety plan, if one is not already in place, and refer
them to a domestic violence crisis center. Helping the nonoffending parent access safety can also decrease the risk of
violence against the children.

74

Mills, Linda G. & Levin, Amy, "Fighting for Child Custody When Domestic Violence is at Issue:
Survey of State Laws," 48 Social Work 4, 463, 464 (Sept 2003) available at http://www.cprmn.org/Documents/Fighting%20for%20Child%20Custody.pdf (last visited Mar. 6, 2011).
75

American Bar Association Commission on Domestic Violence, supra at 2.
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15.

H.

The GAL should become aware of the safety plan and provide
input to the extent that it applies directly or indirectly to the
children.

Standards for a Child Witness
1.

The GAL should attempt to take the child to visit the courtroom
before the hearing or trial date.
Comment
Courtrooms can be very intimidating to the child, and it is
important to ensure the child is as prepared as possible for the
trial. Taking the child to the courtroom will allow the child to see it
when it is empty and will take away some of the fear of the
unknown.

2.

The GAL should fully prepare the child to testify in the courtroom.


3.

Practice questioning the child.

The GAL should determine if KRS 26A.140 will apply.
Comment
(1) KRS 26A.140 is dedicated to accommodating the special
needs of children in courts.
(2) The statute allows the environment of the courtroom to be
modified. This includes the use of smaller chairs and even
frequent breaks.76
(3) The courts can use KRS 26A.140 to keep the child from having
visual contact with the alleged perpetrator of the crime against
them or one which they witnessed.77
(4) Not all courts are as willing to make specific accommodations
because the needs of the child must be balanced with the rights of
the defendant. The court will not allow accommodations which
are unduly burdensome of the defendant, regardless of how
uncomfortable something may make the child.78

4.

The GAL should take steps to protect the child witness from being
treated unfairly on the stand.

76

See KRS 26A.140(1)(b).

77

KRS 26A.140(1)(d).

78

KRS 26A.140(1).
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Make sure to object when age appropriate language is not
being used or when the child is being confused by the
questions presented.

5.

The GAL should request breaks in testimony if the questioning is
going to be too prolonged.

6.

The GAL should inform the child victim that they are permitted a
"victim advocate" in the court proceedings.79
Comment
(1) A victim advocate is allowed to go with the child victim in order
to lend moral and emotional support.80
(2) A victim advocate can converse with the child victim
reasonably either orally or in writing.81
(3) A victim advocate should not be used to give legal advice to
the child victim.82
(4) A victim advocate should be used to help the child victim testify
with more confidence and less fear.

I.

Training Standards and Content
1.

Attorneys participating as guardians ad litem need to attend
training that covers the following areas:
a.

Methods on how to minimize the stress being placed on
the represented child and family.

b.

The
social,
emotional,
physical,
developmental,
educational, vocational, and psychological stages and
needs of children.

c.

Skills on how to interview and counsel a child.
i.

79
80
81
82

It is especially important that the first interview not
revolve around only the reason of the appointment.
The GAL should discuss topics that will help relax

See KRS 421.575.
Id.
Id.
Id.
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the child and create a rapport with the child before
addressing the difficult topics.
ii.

d.

Avenues of communication with children representing
different ages or levels of maturity and development.


Age appropriate language

e.

Relevant statutes
representation.

f.

The role of specific agencies within the context of a child.

g.

Applicable standards for representation.

h.

Family dynamics and dysfunction, including substance
abuse and the use of kinship care.
How to access services such as medical, educational and
health resources for child clients and their families.

i.
j.
2.

For younger children, the GAL should provide a
tangible object for the child to hold while talking with
them, such as a toy for a young child. This can
make the meeting less daunting for the child and
can give him or her an outlet during the
conversation.

pertaining

to

GALs

and

child

Conflicts that arise for GALs and how to handle them.

GALs should attend courses to update their practice in child
advocacy every two years.
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SPECIAL POPULATIONS

I.

INDIAN CHILD WELFARE ACT
In August 2013, the ABA House of Delegates approved a policy resolution and
report urging full implementation of, and compliance with, the Indian Child
Welfare Act (ICWA) and encouraging federal, state, and tribal governments to
provide the training and resources necessary to fully implement and enforce
compliance with the Act. 1 The resolution also supports efforts to reduce the
disproportionate number of American Indian and Alaska Native children removed
from their homes, as well as education of the legal profession on requirements of
the Act and improvement of its implementation.
The American Bar Association released its public comments regarding the
proposed regulations for State Courts and Agencies in Indian Custody
Proceedings on May 19, 2015.2 The Association offered comments on several of
the proposed regulations that they believe to be of particular importance. First the
Association recommended that the definition of "Child Custody Proceeding" be
altered to say "any court hearing or action by agency or court" in order to clarify
the definitions. The comment also finds that Section 22.103 properly rejects the
Existing Indian Family exception because the exception had proven to be
problematic in many ways. It left courts with the task of determining the
qualifications for the designation of belonging to a tribe, and sovereign tribes are
not bound to acknowledge the exception. Both issues could lead to additional
litigation. The ABA Comment noted that the proposed regulations recommending
that active efforts to find Indian children homes should begin immediately is a
standard consistent with good practice in all child welfare cases. The ABA
Comment further recommended that early efforts include early appointment of
legal counsel for both the parents and the children. The comment suggests that
the scope of emergency removal be limited so that it only applies to true
emergency situations where designated by an agency or judge, acting without a
court hearing. Thus, counsel for the agency and the trial judge must scrutinize
carefully allegations of imminent danger of death or serious bodily harm.
Subsequently appointed counsel for the child or parents need to re-examine such
findings if they appear to be made without adequate review.

II.

HOMELESS YOUTH
There are over 1.7 million homeless youth in the United States, and the
population grows each year. Almost 40 percent of the homeless population is

1

http://www.americanbar.org/content/dam/aba/publications/division_for_public_services/ABA_Ru
naway_eBook.authcheckdam.pdf.
2

http://www.americanbar.org/content/dam/aba/administrative/child_law/2015may14_icwaregscom
ments.authcheckdam.pdf.
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under eighteen years of age.3 The primary cause of homelessness among youth
has been found to be family conflict. Studies show that between 30 and 50
percent of all homeless youth were not wards of the state when they became
homeless or were never part of the system.
One of the barriers that homeless youth are faced with is the lack of legal
authority for potential caregivers such as a relative or non-relative to care for the
youth and fear of "harboring a runaway" as a barrier to keep these care givers
from providing safety and even permanency to these youth. Without parental
consent, statutes across the country generally set out a high bar for non-parental
caregivers to gain legal custody. The strong preference for parental rights is a
barrier that must be overcome before courts will consider the best interests of the
child in a non-parental custody dispute. Given the constitutional rights that
parents possess over the supervision of their children, the government will only
interfere with a parental right upon demonstration of a "compelling state interest,"
such as the prevention of harm, or in the face of proven harm, the obligation of
the state to prevent future harm. Model statutes have attempted to provide
guidance to states to help solve the dilemma. One proposed statute would allow
a parent or a guardian to delegate to another person any power regarding care,
custody or property of the minor for a period not to exceed one year.4
In addition to the legal issues that homeless youth face, they additionally are a
group who are often subjected to health concerns, including mental illness, and
have very limited access to treatment. Their conditions are intensified by the
barriers they face such as limited financial resources, social disconnectedness,
or being a homeless youth under the age of eighteen. Although many homeless
youth under age nineteen likely meet income eligibility criteria for insurance when
they are able to find a health care provider, they are again limited due to their
inability to consent for their own care. Proposed model statutes attempt to rectify
the problem of homeless youth not being able to consent to healthcare by
proposing that a licensed health care practitioner may provide medical care and
services to a minor who consents to the medical care and services if the
practitioner has a reasonable belief that: a) The minor understands the
significant benefits and risks of the proposed medical care and services and is
giving an informed consent; b) the medical care and services are for the minor's
benefit; and c) the minor is an "unaccompanied minor."

3

http://www.americanbar.org/content/dam/aba/publications/division_for_public_services/ABA_Ru
naway_eBook.authcheckdam.pdf.
4

http://www.americanbar.org/content/dam/aba/publications/division_for_public_services/ABA_
Runaway_eBook.authcheckdam.pdf at page 43.
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GUIDELINES FOR REPRESENTING PARENTS IN TERMINATION OF
PARENTAL RIGHTS ACTIONS
KBA Children's Rights, Child Protection and Domestic Violence Committee

I.

INTRODUCTION
The right of parents to raise their children and bring them up as they see fit has
been a long existent fundamental right protected under the Due Process Clause
of the United States Constitution. 1 This incorporates the rights of parents to
educate their children with values they find appropriate, and to decide for
themselves questions of the child(ren)'s growth, development, and upbringing.2
Due to the status of these fundamental rights, the state can only interfere when a
compelling justification exists. 3 Parental rights involving their children are so
important to the government and society that specific steps must be taken before
there can be an involuntary termination of parental rights. One such step and
safeguard for parents is that both parents are entitled to a hearing regarding their
parental fitness before the state may take the child from them.4 Congress has
also done its part to ensure that families are made a priority throughout the
country. Within the Adoption Assistance and Child Welfare Act of 1980,
Congress required that a state must make reasonable efforts to preserve and
reunify families in order to receive funding given under the Act. 5 The efforts
made by the United States Supreme Court and Congress to protect the family
unit demonstrate its importance and explain why terminating parental rights is
such a difficult and complicated process.
Termination of parental rights actions can be lengthy, complex, and detailoriented. Representing a parent in an action is something general practitioners
may not be prepared for due to the uniqueness of the suit. There are typically
multiple key actors in a voluntary or involuntary termination of parental rights
case. There is the parent or parents of the child, the parent(s)'s attorney(s), the
child(ren), the child(ren)'s attorney, acting in Kentucky as a guardian ad litem,
potential adoptive parents, the adoptive parents' attorney, a county attorney
representing the state's parens patriae interest, a representative from the Cabinet
for Health and Family Services, and possibly counsel for the Cabinet and a Court



Representing parents in any situation can be both difficult and confusing. It can be even more of
a struggle when representing a parent who is voluntarily or involuntarily facing the possibility of
losing or giving up their parental rights over their children. This manual is designed to encourage
discussion of the ethical standards impacting legal representation in these difficult cases.
1

See generally Meyer v. Nebraska, 262 U.S. 390 (1923).

2

See Arnold v. Board of Educ. of Escambia Co. Ala., 880 F.2d 305, 312-314 (11th Cir. 1989).

3

Id. at 313.

4

Stanley v. Illinois, 405 U.S. 645, 658 (1972).

5

42 U.S.C. §671(a)(15) (2011).
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Appointed Special Advocate (CASA) for the child(ren). 6 Identifying who is
represented by counsel and must be spoken to only through said counsel, and
who is unrepresented but must be interviewed in order for the attorney for the
parent to provide competent representation can be complicated to sort out. No
matter how many or how few representatives, clients, relatives or other people
with pertinent information are involved, communication with each is vital to
adequately representing parents in a legal matter involving the potential
termination of their parental rights. Communication with your own client is
especially important. It is not enough to just represent your client; as his or her
attorney you are expected to explain his or her rights, the steps in the process,
and to answer any questions he or she may have throughout the case.
II.

STATUTES
In Kentucky, there are a few key statutes that impact how parental rights are
terminated, what standards or elements must be satisfied, and when a parent
may have counsel appointed for them. Though there are only a few such
statutes, they are regularly used and referred to in potential termination of
parental rights actions.
A.

KRS 600.020
This statute provides the definitions necessary to read and understand
the meaning of the corresponding statutes addressing termination of
parental rights. The following are the pertinent definitions that are used
throughout this manual and that a parent's attorney will be expected to
have in his or her vocabulary.
Abused or neglected child – A child whose parent, guardian, or person
exercising custodial control of the child has been deemed to do one or
more of the following:
1.

Allows or inflicts physical or emotional injury on the child.

2.

Allows or creates a risk of physical or emotional injury on the child.

3.

Exhibits a pattern of conduct that keeps him or her from being
capable to care for the child's immediate or ongoing needs.

4.

Constantly fails or refuses to give the needed parental care and
protection to the child.

6

Courts can and do appoint CASA workers to assist in investigating issues regarding the
children. CASAs also have the ability to provide an independent determination as to the child's
best interest. They are not constrained by either a GAL's legal duty to represent the child(ren)'s
wishes, nor are they required to be focused on reunification of the family. They can truly
represent a child's best interests and can also assist the court in making decisions by providing
an independent and fact-based assessment.
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B.

5.

Allows or commits acts of sexual abuse, exploitation or prostitution
on the child.

6.

Allows or creates the risk that the child will be sexually abused,
exploited, or prostituted.

7.

Simply abandons or exploits the child.

8.

Fails to provide the child with necessary care, supervision, food,
clothing, shelter, education, or medical care that is needed for the
child's well-being.

9.

Has not made sufficient progress toward the court-identified goals
in the case plan that has caused the child to remain in the foster
care system for fifteen out of the previous twenty-two months.7

KRS 625.090
This statute defines on what grounds a court may involuntarily terminate
all parental rights and delineates that all pleadings and evidence must
meet the clear and convincing standard. 8 In order to involuntarily
terminate all parental rights, the Court must find termination to be in the
child's best interest.9 There must also be evidence that either the child
was neglected or abused by the parent or that the parent was previously
convicted of abusing or neglecting any child and that it is likely to occur to
the named child if parental rights are not terminated.10 In addition, the
Court must find the existence of one or more of the ten things listed:
1.

The parent has abandoned the child for not less than ninety days.

2.

The parent inflicted or allowed serious physical injury to befall the
child.
The parent inflicted or allowed physical injury or emotional harm to
be inflicted on the child repeatedly.

3.
4.

Parent was convicted of a felony involving the serious physical
injury to any child.

5.

The parent is or has been incapable for at least six months to
provide the parental care and protection needed for the child and
there is no expectation that it will be improved.

7

See KRS 600.020(1)(a)-(i).

8

See KRS 625.090(1).

9

See KRS 625.090(1)(a)(3).

10

See KRS 625.090(1)(a)(1)-(3).
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6.

The parent has caused or allowed the child to be sexually abused
or exploited.

7.

Parent has been incapable, for reasons other than poverty, to
provide needed food, clothing, shelter, medical care, and
education and it is not expected to be improved.
The parent has had his or her rights to another child involuntarily
terminated, that the named child was born subsequent to or during
the previous termination, and that the factors for termination have
not been corrected.

8.

9.

The parent was convicted of a crime that contributed to or caused
the death of another child due to physical or sexual abuse or
neglect.

10.

The child has been under the care of the Cabinet for fifteen of the
most recent twenty-two months preceding the filing for
termination.11

Generally, Courts today must find, by clear and convincing evidence, the
following three factors in order to involuntarily terminate parental rights: (1)
the child must be found to have been abused or neglected by clear and
convincing evidence; (2) it must be found that it would be in the child's best
interest that the rights be terminated; and (3) one of the ten factors from
above must be found to exist.12
Under the statute, the parent also has the opportunity to present evidence
to refute the motion that his or her parental rights be terminated. In
particular the parent may provide testimony regarding reunification
services that have been offered by the Cabinet and whether additional
services may help establish a long-term change that would allow the
child(ren) to return to the parent permanently.13 If the parent can show by
a preponderance of the evidence that the child will not return to abuse or
neglect if the child is returned to the parent, the Court has discretion to not
terminate the rights of the parent.14 Ultimately, it is the Court's decision,
based on the testimony and evidence presented, whether to terminate an
individual's parental rights or to dismiss the action and either keep the
child in the state's custody or return the child to the parent(s).15

11

KRS 625.090(2)(a)-(j).

12

See R.C.R. v. Com. Cabinet for Human Resources, 988 S.W.2d 36, 38-40 (Ky. App. 1998).

13

See KRS 625.090(4).

14

See KRS 625.090(5).

15

See KRS 625.090(6).
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C.

KRS 625.0405
This statute provides for indigent parents involved in voluntary termination
of parental rights cases the right to appointed counsel.16 In order to be
appointed counsel, the Court must determine the parent is indigent
pursuant to KRS Chapter 31.17 If the parent is indigent, the Court must
appoint counsel for the parent within forty-eight hours of the request.18

D.

KRS 625.040
This statute outlines specific information required when filing petitions for
the voluntary termination of parental rights.19 The statute makes it very
clear that such petitions may only be filed by the parent, counsel for the
parent, or by a Cabinet representative, and cannot be done until three
days after the birth of the child.20

III.

REASONS FOR TERMINATION
Based upon Kentucky's statutes relating to the termination of parental rights, it is
evident that there are numerous potential reasons for the voluntary and
involuntary termination of parental rights. Some of the possible reasons may
include, but are limited to:

16
17
18

A.

Dependency

B.

Neglect

C.

Abuse

D.

Adoption

E.

Mental Illness of the Parent

F.

Felony or Crime by Parent, Guardian or Person Exercising Custodial
Control against another Child

See KRS 625.0405(1).
Id.
Id.

19

KRS 625.040(2).

20

See KRS 625.040(1) and (3).
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IV.

PROPOSED STANDARDS FOR COUNSEL REPRESENTING PARENTS IN
TERMINATION OF PARENTAL RIGHTS ACTIONS
Standards of Practice
Representing parents in these difficult actions may lead to a lot of uncertainty,
especially for attorneys who have not previously had the opportunity to be
involved with such a case. Some states throughout the country have already
created standards and guidelines to be followed by attorneys representing
parents in termination of parental rights actions, evidencing the importance for
Kentucky to do so as well. In the creation of this manual, standards from Maine
and Washington have been used as a reference to create the standards and key
points below. These standards will help guide attorneys through proceedings in
Kentucky courts involving the potential termination of parental rights. Also, below
are specific proposed standards to assist in more unique cases, ones that require
more specific knowledge and information.
A.

General Standard for Termination of Parental Rights
1.

Counsel for a parent in termination of parental rights actions
should be sure to follow all Rules of Professional Conduct given
by the Supreme Court of Kentucky under SCR 3.130.
Comment
This standard should be followed in all representations taken on
by counsel, regardless of the type of action. It is particularly
important for counsel representing parents in potential termination
of parental rights actions to pay attention to the rules governing an
attorney's competence, 21 possible conflicts of interest, 22 and the
acceptance of court appointments in these actions.23
Following the Rules of Professional Conduct will enable the
attorney to do the best job he or she can in representing a parent
who is suffering through a difficult and confusing process.

2.

Counsel for the parent should know the reason the action has
been brought, so he or she can better gauge the steps that will
need to be taken in the case.
Comment
(1) Without taking the time to understand why the client is
involved in a termination action, counsel may not bring the proper

21

SCR 3.130(1.1).

22

SCR 3.130(1.7) and (1.8).

23

SCR 3.130(6.2).
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materials, seek the correct discovery options, or make the most
appropriate legal arguments to best represent their client.
(2) If the state is intervening in the family, it will be necessary for
an attorney to understand the reason for the state's involvement,
as well as what the state hopes to accomplish.24 This will allow an
attorney to better know how to prepare and combat accusations.
3.

Counsel for a parent involved in a termination of parental rights
case should be familiar with the national and state legislation on
dependency, neglect and abuse (DNA), foster care, termination of
parental rights, and adoption.25
Comment
Knowing the law is the first step to knowing how to address the
case. If an attorney is unfamiliar with the statutes and case law
addressing parental rights, he or she will be unable to properly
defend the client's rights.

4.

Counsel for the parent must be familiar with the Family Court
Rules of Procedure and Practice that went into effect January 1,
2011.26
Comment
(1) For termination of parental rights cases and those involving
DNA issues, the attorney should be generally familiar with
Kentucky's Family Court Rules of Procedure and Practice
(FCRPP), and specifically Rules 16-36.27
(2) The full FCRPP Rules can be found in the Appendix.

5.

Parental counsel needs to be timely in their court filing and
proceedings.

24

Publication Development Committee Victims of Child Abuse Project, National Council of
Juvenile and Family Court Judges, Resource Guidelines: Improving Court Practice in Child Abuse
& Neglect Cases, at 23 (1995), available at http://www.ncjrs.gov/pdffiles/resguid.pdf (last visited
Mar. 6, 2011).
25

Id.

26

Supreme Court of Kentucky, In re: Order Amending Rules of Criminal Procedure (RCr), Rules
of Civil Procedure (CR), Family Court Rules of Procedure and Practice, (2010), available at
http://courts.ky.gov/NR/rdonlyres/21BD9C18-94C1-4650-9A8F-9F816BDBBE25/0/201009.pdf
(lasted visited Mar. 6, 2011).
27

See id. at 30-36.
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Comment
Prolonging cases through frivolous motions or untimely filing is
harmful to the parent-client, as well as to the child involved in the
action. Being untimely can also frustrate a judge and cause the
case to start off poorly. Therefore, it is better to be on time in order
to benefit all parties involved.
6.

Counsel for the parent should know the client's past court actions
and criminal background in order to make sure the client's
background does not allow for the termination of parental rights
under KRS 625.090.
Comment
As seen above, a parent's rights may be terminated if he or she
has been convicted of a felony or crime relating to the injury,
sexual abuse, or death of a child.28 For counsel, information about
those types of crimes is paramount to the case and foreseeing the
possible outcomes and issues that may arise.

7.

Counsel for the parent should not only know how to interview and
handle adult clients, but should also be trained in talking with and
interviewing children.
Comment
(1) Children are always involved in termination of parental rights
cases, because otherwise there would be no parent for the case.
Therefore, in order to get a full understanding of the case, the
parent(s)'s counsel will need to interview the child subject to the
action and understand the child's role in the case.
(2) Not all children with knowledge important to the case will be
directly involved in the termination action. For example, the
parent's paramour may have children who lived with your client
and/or witnessed your client's interactions with the child(ren) who
may be subject to that present action.

8.

Counsel for the parent(s) should make sure to be aware of the
parent's rights to view court records and documents related to the
DNA accusations.29

28

See KRS 625.090(1)(a)3 and (2)(i).

29

See generally KRS 620.050.
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Comment
Under Kentucky Revised Statutes, there is a short list of those
who can view the report made by the Cabinet regarding alleged or
suspected child abuse, neglect, or dependency. That list includes
custodial parents, the guardian of the child(ren), the noncustodial
parent once the DNA has been substantiated, and those
suspected of the child abuse, neglect, or dependency. 30
Therefore, even if the parent is the one accused or suspected of
the child abuse, they are able to access the documents and
reports.
9.

The parent's counsel should be communicating with the other
attorneys, the Guardian ad litem, and other representatives
working within the case and making every effort to cooperate with
them to maintain a professional working relationship throughout
the case.
Comment
(1) Parents should also be taking steps and making it a priority to
speak with the Cabinet for Health and Family Services if the child
has been placed in the Cabinet's custody. Good communication
could help the reunification process go more smoothly and
quickly. Therefore, the parent's counsel should not hinder that
communication.31
(2) In addition, parent's counsel should make it a priority to be
familiar with family preservation services and programs in the
community that will help resolve the client's specific areas of
struggle.32 By knowing this information, an attorney will be better
equipped to help the client reach reunification with the child(ren).

10.

Counsel for a parent must be prepared to handle emotional
situations impacting the client.
Comment
Termination of parental rights severs the legal relationship
between a child and the parent. 33 Parents who do not wish to

30

KRS 620.050(5)(a)-(b) and (e).

31

State of Maine, Representing Parents in Child Protection Cases: A Basic Handbook for
Lawyers, (1999), available at http://www.courts.state.me.us/maine_courts/specialized/family/
handbook_lawyers.html (last visited Mar. 6, 2011).
32

Publication Development Committee Victims of Child Abuse Project, supra note 24, at 23.

33

See Com., Cabinet for Health and Family Services v. L.J.P., 316 S.W.3d 871, 873 (Ky. 2010)
(citing to Santosky v. Kramer, 455 U.S. 745, 753 (1982)). See also generally Kentucky Cabinet
for
Health
and
Family
Services,
Termination
of
Parental
Rights,
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destroy that relationship may become distraught, angry, or simply
depressed. Their counsel needs to be ready to handle such
outpourings of emotion.
11.

Counsel for a parent must advise a parent of their right to appeal
and ensure the perfection of the appeal for the client. Counsel
should either represent the parent throughout the appellate
process or file a motion to withdraw with the trial court after filing
the notice of appeal and designation of record so that the trial
court can ensure that either counsel is appointed for the appellate
process or the parent can be informed of the right to seek
appointment of counsel on appeal from the appellate court.
Comment
Counsel has a duty to inform a client of every step in the process
of representation and to protect the interests of the client. When a
client opposes the decision of the trial court, then counsel has a
duty to ensure that the client's right to challenge that action in a
higher forum has been fully preserved. This obligation arises from
the requirement that counsel provide competent representation. 34
The duty of loyalty to the client, the duty to be thorough in one's
representation and the duty to avoid any conflict of interest
mandate that the attorney act at the direction of the client after
fully explaining the appellate process and any potential
consequences. 35 The lawyer may believe fulfillment of these
duties will impact his or her relationship with the trial court but
such anticipated pressure or possible future disfavor cannot have
an impact on the action of the attorney for the parent.

B.

Voluntary Termination of Parental Rights
1.

Counsel representing a parent in a voluntary termination of
parental rights petition should ensure the papers for voluntary
termination are not filed until three days after the child's birth36 and
those papers contain the necessary information required under
KRS 625.040(2).
Comment
Pursuant to KRS 625.040, information an attorney will want to
gather from his or her client includes the residence of the

https://apps.chfs.ky.gov/pandp_process/termination_of_parental_rights.htm#TPR
Mar. 6, 2011).
34

SCR 3.130(1.1).

35

SCR 3.130 (1.2), (1.7), and (1.8).

36

KRS 625.040(3).
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(last

visited

petitioners and their relation to the child, the residence of the child,
along with their name, sex, and date of birth, a factual basis for
the termination of parental rights, the name and address of those
individuals to which the rights are to be transferred, and a
statement from those individuals willing to take the parental duties
of the child(ren).37
2.

When counsel is representing a parent in a voluntary termination
of parental rights case, the parent does not have to be present, if
they choose, at the hearing.38
Comment
(1) To avoid presence at the proceedings, a parent must file an
appearance-waiver and a consent-to-adopt form with the court.39
(2) The appearance-waiver and consent-to-adopt form include a
statement of acknowledgement and agreement to be signed by
the parent(s), counsel for the parent, and the Cabinet. It should
also include a notarized signature of the parent(s) and the address
at which the parent(s) would like the final judgment sent.40

3.

A minor parent(s) does have the ability to voluntarily terminate his
or her parental rights and consent to the adoption of their child.41
Comment
In such a situation, the Court is required to appoint a guardian ad
litem to represent each minor parent.42

C.

Involuntary Termination of Parental Rights
1.

Counsel for the parent should seek information relating to the
reunification requirements provided by the Cabinet and consider
other services that might enable the client to develop the
parenting skills necessary to keep their parental rights.

37

KRS 625.040(2).

38

See generally KRS 625.041.

39

KRS 625.041(1).

40

KRS 625.041(3).

41

KRS 199.500(2).

42

Id.
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Comment
Reunification can be a lengthy process that requires multiple steps
and effort on the part of the parent(s). Counsel for the parent(s)
should be communicating with the Cabinet to make sure their
client is in compliance and doing what is required to enable
reunification with the child(ren).43
2.

Counsel for the parent should request, collect and review
discovery in order to assist in presenting evidence to the Court
that will show the child would be is safe from any abuse and
neglect upon return to the parent.44
Comment
(1) The Cabinet and the Court are looking to protect the child(ren)
from further abuse, neglect, or dependency. It is imperative that
counsel for the parent provide evidence that will reassure the
Cabinet and the Court that the child is safe.
(2) Evidence may include documents showing that parents have
been taking the necessary steps to reunify with the child(ren),
testimony by experts or involved Cabinet investigators or workers,
and testimony from the parent(s) stating what steps they have
taken to remove the threat that once existed.45

3.

The petition for involuntary termination may not be filed until five
days after the child's birth.46 Counsel should take note of the dates
on the petition and make sure procedures are being followed.
Comment
If the petition is filed any earlier than five days after the child's
birth, it could be viewed as infringing upon the parent(s)' rights.
Five days is already a short period of time, and there is no need to
shorten it further.

4.

Counsel should make the parent aware of his or her rights to
information and decision-making while the child is under the care
of the Cabinet for Health and Family Services.47

43

State of Maine, supra note 31.

44

See KRS 625.090(5).

45

Id.

46

See KRS 625.050(5).

47

Publication Development Committee Victims of Child Abuse Project, supra note 24, at 25.
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Comment
It is important to advocate for the parents and make sure that they
still get a chance to play a role in their child's life. Encouraging
them to use their rights through decision-making is just one part of
being the supportive advocate.
D.

Standards for Incarcerated Parents and Unwed Fathers
Not every parent that an attorney is appointed to represent will be one
that is available and easily found. In some situations, a parent may be in
prison or for statutory purposes is considered an unwed father.
Stereotypically, these clients are thought to always be men. However,
that may not always be the case as there are women who can be in
prison during the pendency of a termination of parental rights action.
When appointed to represent an incarcerated parent or an unwed father,
counsel must take some additional steps that would not otherwise be
necessary. These are unique cases and will require a different type of
involvement from the attorney. Listed below are a number of things an
attorney should do and consider when representing an incarcerated
parent or unwed father. There are also additional key statutes listed that
will assist that parent's attorney in navigating the system.
1.

The first thing the attorney should do is locate the incarcerated
parent or unwed father.
Comment
(1) If the parent is in prison when the attorney is appointed,
locating the correct prison or jail may be a more difficult task than
finding a parent who lives in the child's neighborhood.48 One place
to start is to conduct a search through the Kentucky Offender
Online Lookup System, located at http://www.corrections.ky.gov/
kool.htm.49
(2) Under Kentucky statutes, an unwed father is called a putative
father.50 A putative father is a little easier to locate because he is
a father who has been voluntarily identified by the mother, has
been acknowledged through a paternity test to be the father, has
his name on the child's birth certificate, has financially supported

48

Kathleen Creamer, "Representing Incarcerated Nonresident Fathers in Child Welfare Cases,"
in Advocating for Nonresident Fathers in Child Welfare Court Cases, 135, 139 (ed. Claire S.
Chiamulera 2009) available at http://www.fatherhoodqic.org/chapter8.pdf (lasted visited Mar. 6,
2011).
49

Kentucky Offender Online Lookup System, Ky. Department of Corrections, available at
http://apps.corrections.ky.gov/KOOL/ioffsrch.asp (last visited Mar. 6, 2011).
50

See generally KRS 625.065.
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the child, or he has taken additional steps to identify himself as the
father.51
2.

Next, the parent's attorney should take the appropriate steps to
meet with the parent and discuss the case. At this time, it is
necessary to explain procedures and give the parent enough
information that will help him or her decide what to do next.
Comment
(1) Meeting with an incarcerated parent may be done in-person at
the prison, (if they are permitted visitors), otherwise, contact
should occur through telephone or written communication.52
(2) Meeting with an unwed father may prove less difficult. Once
he is located, the challenges for the attorney will be similar to
those faced with any other parent with which the attorney would
meet.

3.

Both incarcerated parents and unwed fathers will need to decide
what type of case plan they would like to pursue. For some it will
be difficult to reach a point of reunification, if possible at all. Some
will want reunification and may be able to reach that point. Some
parents may not want reunification and would prefer to voluntarily
terminate their parental rights. The only way to learn this
information is through communication with the parent and
explanation of the laws and procedures the case involves.
Comment
If reunification is not possible due to time constraints or the type of
crime committed, or it is not the wishes of the parent, then the
attorney should discuss other options with the parent for the
child.53

4.

51
52

If reunification is the goal, then the first step will be getting the
incarcerated parent or unwed father in touch with the involved
Cabinet office and possibly the social worker assigned to the
child's case in order to get the parent involved in creating an
appropriate case plan and involved in decision making regarding
the child.54

KRS 625.065(1)(a)-(f).
Creamer, supra note 52, at 140.

53

Id. at 137.

54

Id. at 141.
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Comment
Creating a case plan is a vital step to reunification. The case plan
will determine what the parent needs to do in order to accomplish
reunification. Examples include going through a rehabilitation
program, seeing a counselor, taking parenting classes, having
contact with the child, etc.
5.

Parental counsel for an incarcerated parent should be familiar with
the prison facility at which the parent is located. It is important that
counsel be aware of the programming available to the parent to
help him or her reach the goals set by the Cabinet that will allow
them to reunify with their child(ren).55
Comment
Some prison facilities will have programming that will help the
parent reach his or her reunification goals. It is important for the
attorney to be aware of which programs are offered and how to
get the parent into the programs and classes.56

6.

A concern with incarcerated parents is when the parent has a
sentencing time longer than fifteen months, which in turn leads to
the child being in foster care for fifteen of the preceding twentytwo months. In those situations, under the Adoption and Safe
Families Act (ASFA), courts may be required to initiate a
termination of parental rights case.57 Therefore, it is the job of the
attorney to know the exceptions to the Act.
Comment
(1) Under the ASFA, even if the parent's incarceration is less than
fifteen months, if the incarcerated parent's sentencing time leads
to the net effect of the child being in foster care for greater than
fifteen out of the past twenty-two months (child placed into foster
care prior to parent's incarceration), this could trigger the
requirement for proceedings to terminate that parent's right.58
(2) The exceptions to termination of parental rights when a child
has been in foster care for fifteen out of the past twenty-two
months include:

55
56
57
58

Id. at 140.
Id.
42 U.S.C. §675(5)(E) (2011).
Id.

2-75

7.

a.

When the child is being cared for by a relative at the choice
of the State;

b.

The State agency has documented a compelling reason in
a case plan that is available for court review, as to why
termination is not in the best interest of the child; and

c.

When the State has not provided the services necessary
for reunification under the case plan.59

The counsel for the incarcerated parent or the unwed father
should make sure to include the parent in hearings and decisions
regarding his or her case.
Comment
(1) Even though an incarcerated parent is currently in a prison
facility, it is important to meet with the parent regularly, (in person,
via telephone, or through written communication), and make sure
he or she is included in every step of their case.
(2) The attorney should look into state and local rules regarding
the ability of the incarcerated parent to attend the hearings or
whether video or voice conferencing is acceptable.60
(3) For the unwed father, including him in every step of the case is
vital in the attorney's representation. The attorney should not
make any assumption as to what decisions the unwed father
would make; instead, the attorney should meet with him to
determine their desires.61

8.

Counsel for the incarcerated parent or unwed father should make
sure the parent understands the importance of being a part of the
child(ren)'s life during the pendency of the case.
Comment
(1) Unwed fathers may or may not have been a part of the child's
life before this time.62 Regardless of whether the unwed father has
been a part of the child(ren)'s life before now, if he has chosen a
goal of reunification, it is important for him to become a part of the
child(ren)'s life now.

59

Id. at §675(5)(E)(i)-(iii).

60

Creamer, supra note 52, at 139.

61

See SCR 3.130(1.2) (defining the allocation of authority between attorney and client).

62

KRS 625.065.
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(2) The attorney for the unwed father should contact the Cabinet
and social worker assigned to the case and, if possible, arrange
for times that the father may spend with the children.
(3) The attorney for an incarcerated parent should become familiar
with the visitation policies of the prison facility and should
determine whether visitation by the child(ren) is allowed. Things
the attorney may want to know are whether the visitation is
through a window, if there is a special room for children, if
touching is allowed, who may supervise the visit, and whether
there is a requirement for the parent to be shackled.63 Knowing
this information may be crucial in determining if the visitation will
be possible or even in the child's best interest.
9.

An attorney for an unwed father should be aware of the case law
relating to the client's status. Counsel should make it clear to the
parent that he has a right to a fitness hearing before the court prior
to the children can be taken from him.64
Comment
In many cases, an unwed father is someone who is in the
child(ren)'s life and may even live with the mother. However,
oftentimes problems arise because the father is not married to the
child(ren)'s mother. When problems related to the parent's
unmarried status arise, the holdings in Stanley v. Illinois can be
used to show that a father cannot have his children taken away
under the presumption that he will be unfit (due to marital or other
status) without holding a proper fitness hearing.65

E.

Adoption
1.

When representing a parent in a termination of parental rights
case involving adoption, the attorney is not to represent both the
biological parent(s) and the prospective adoptive parent(s) in the
same case.66
Comment
(1) An attorney who attempts to represent both the biological and
adoptive parents in the same case can be charged with a
misdemeanor. 67 That type of punishment demonstrates how

63

Creamer, supra note 48, at 142.

64

Stanley v. Illinois, 405 U.S. 645, 649 (1972).

65

Id.

66

KRS 625.0407(1) and KRS 199.492(1).

67

KRS 625.0407(2) and KRS 199.492(2).
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seriously the courts will take dual representation in adoption
proceedings.
(2) An attorney should not only be deterred by the misdemeanor
punishment, but also by the conflict of interest that could exist by
representing both sides, which could materially limit the lawyer's
responsibilities to the other client.68
2.

If the proceedings to terminate the parental rights of the biological
parents have already concluded, then the biological parents being
represented by counsel will not be made a party to the adoption
proceeding.69
Comment
If the parents' rights have already been terminated, they are
legally no longer a part of the child's life and have given up (or
lost) all claims to the child, making it unnecessary for those
parents to participate in an adoption proceeding.

3.

In order for a child to be adopted, voluntary and informed consent
must be given by the biological parents of the child.70
Comment
(1) Voluntary and informed consent is not required if the parent(s)'
rights have already been terminated in an earlier proceeding.71
(2) Voluntary and informed consent is also not required from the
biological parent(s) if it has already been pleaded and proved that
any of the provisions under KRS 625.090 exist.72


The provisions of KRS 625.090 are laid out in the statutes
above and include abuse, neglect, abandonment, and serious
injury inflicted by the parent on the child or was allowed to be
inflicted under the supervision of the parent.73

68

SCR 3.130(1.7(a)).

69

KRS 199.480(1)(b).

70

KRS 199.500(1).

71

KRS 199.500(1)(b).

72

KRS 199.500(4).

73

See generally KRS 625.090.
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(3) Voluntary and informed consent is defined under KRS
199.011(14). The definition makes it clear that voluntary and
informed consent requires that the parent(s) was fully informed of
the legal effect of the proceedings, that he or she did not give
consent under coercion or the promise of anything of value other
than what is accepted under KRS 199.590(6), and that the
consent is in writing and sworn.74

74

KRS 199.011(14).
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GUARDIAN AD LITEM REPORT

This form should be completed before the Disposition; and should be updated before
each review; it is suggested that any updates be designated with bold type or italicized.
_________

Have reviewed GAL Standards and Best Practices Guidelines developed
by the American Bar Association, the NCJFCJ Resource Guidelines, and
the Kentucky Best Practice Model for DNA Cases.

_________

Appointment Dated __________________

_________

Appointment Received (date: ________________)

_________

DNA-10 received

_________

DCBS face sheet received

_________

Family Team Meeting (date: ________________)

_________

Attended Family Team Meeting (within 5 days of removal if child is in
Cabinet custody; within 10 days of removal if child is in relative custody):

GAL comments from Family Team Meeting:

_________

Interviewed child (or saw child at home)

GAL comments from interview or observation of child; this should include:
I.

DETAILS FROM HOME VISIT
A.

Are there any language barriers? Are there any concerns about
immigration status? How are these being addressed?

B.

How many people live in the home?

C.

Siblings? Ages?

D.

What are the sleeping arrangements?

E.

Is there adequate food in the home?

F.

Does the child have adequate clothing?

G.

Are there any environmental concerns?

H.

Are there any safety concerns?
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II.

I.

Are there any other concerns about the home?

J.

Conversations with caretakers

K.

How does the child get to school?

DETAILS ON CONVERSATIONS WITH THE CHILD
A.

From home visit prior to disposition

B.

From in-person or telephone visit before each review

III.

INVESTIGATION OF THE CHILD'S MEDICAL AND THERAPY RECORDS

IV.

REPORT ON VISITATION WITH THE PARENTS, INCLUDING:

V.

A.

Parents' report and concerns, if any

B.

Caretaker's report and concerns, if any

C.

Cabinet report and concerns, if any

DETAILS FROM A SCHOOL VISIT, INCLUDING:
A.

Report card, attendance records, counseling records

B.

Conversations with teachers, counselors regarding child's behavior

C.

Any truancy issues?

D.

Disability, special needs
1.

Has the child been tested for disability, educational needs?

2.

5.

Does the child have a disability that adversely impacts her/his
education?
Does the child receive special education and related services?
If so, does the child have a current IEP (individualized education
plan)?
Does the child have a Behavior Intervention Plan?

6.

Does the child have a 504 plan?

3.
4.

E.

Since these children get moved around, it is important that any
educational plan follows them. (Educational Passport is supposed to
travel with the kid.)

F.

Should the Children's Law Center or Legal Services be appointed to
advocate for the child's educational needs?
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VI.

MEDICAL ISSUES
Do you believe that this child would benefit from medical, dental, vision, or
mental health care?
If so, please detail:
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PARENT'S ATTORNEY REPORT
This form should be completed throughout the representation as each stage is
completed and should be updated before each review; it is suggested that any updates
be designated with bold type or italicized.
I.

DEPENDENCY, NEGLECT, AND ABUSE
A.

Appointment Dated

_____/_____/__________

B.

Appointment Received

_____/_____/__________

C.

Have reviewed, where pertinent, KRS 600.020 (relevant definitions), KRS
Chapter 620, and any other relevant statutes. Pay attention to burdens
and evidence rules at each stage of the process.

D.

Have reviewed the Rules of Professional Conduct (SCR 3.130), the
Family Court Rules of Procedure and Practice (FCRPP), the NCJFCJ
Resource Guidelines, and the Kentucky Best Practice Model for DNA
Cases.

E.

Obtained and reviewed initial petition and any other documents in the
court file.

F.

Emergency Custody Order (if applicable) _____/_____/_________


G.

Temporary Removal Hearing _____/_____/_________


H.

Outcome and comments:

Outcome and comments:

Initial Parent Interview

_____/_____/__________

Attorney comments from interview; this should include:
1.

A statement indicating that the client was informed about the duty
of confidentiality and the attorney-client privilege.

2.

A statement indicating that the client was informed about the
scope of the representation.

3.

A statement indicating that the client was informed about the
nature of the allegations and the proceedings.

4.

Basic Information about the Client.
a.

Name:

b.

Sex:
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5.

c.

Date of Birth:

d.

Phone:

e.

Address of Residence:

f.

Relation to Child:

g.

Employment History:

h.

Immigration Status:

i.

Primary Language and Ability to Speak English:

The reason why the action is being brought.
a.

Why is the client involved?

b.

If there is state intervention, the reason for the state's
involvement.

c.

What is the client's version of the story? Does the client
have any defense suggestions?

d.

Are there any companion criminal charges?

6.

Are there any other custodians, or potential custodians, of the
child? What are the client's opinions concerning the fitness of the
current or potential custodians to act in such a capacity?

7.

The names, ages, and reason for involvement of any other
relatives or individuals that may be involved in the case.

8.

The client's past court actions and criminal background
a.

Previous family involvement with the courts.

b.

Whether the family currently receives services.

c.

If the child is not in the home, what is the current visitation
schedule? What are the client's desires regarding
visitation?

d.

Has the client been convicted of a felony or crime relating
to the injury, sexual abuse, or death of a child?

e.

Has the client ever been convicted of any other crime that
resulted in the death or permanent or physical or mental
disability of a member of the client's family or household?
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9.

Has the client ever been diagnosed with any serious physical
illness or disease?

10.

Has the client ever been diagnosed with any serious mental
illness or disability?

11.

Does the client use, or has the client ever used, alcohol or drugs?

12.

a.

If so, how often?

b.

Has the client ever been treated for drug or alcohol abuse?

Does the client use, or has the client ever used, tobacco?


13.

14.

15.

If so, how often?

Information about client's conduct
a.

Has the client ever hurt the child physically or emotionally?

b.

Has the client ever sexually abused the child?

Information about home environment
a.

How many people live in the home, and who are they?

b.

Does the child have any siblings?

c.

What are the sleeping arrangements?

d.

Who supervises the child?

e.

Is there adequate food in the home?

f.

Does the child have adequate clothing?

g.

Are there any environmental concerns?

h.

Are there any safety concerns?

i.

Are there any other concerns about the home?

j.

How does the child get to school?

k.

Does the child receive medical, dental, and other care?

Information about the child
a.

School performance and involvement.
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b.

Extracurricular activities.

c.

General emotional and physical wellbeing.

d.

Does the child have special needs?

e.

Language barriers, if relevant.

f.

Immigration status, if relevant.

16.

Is there any evidence that should be preserved? Photographs
that should be obtained or taken?

17.

A statement indicating that the client was given information concerning how to reach counsel.

18.

A statement indicating that the client was informed about the importance of appearing, when requested, at any point in the proceedings.

I.

If appropriate and practicable, follow up with the parent in writing and
communicate with all other parties about counsel's position on
communicating with the client.

J.

Post-Initial Client Interview Investigation
1.

Communicated with other attorneys, the guardian ad litem, and
other representatives, including, but not limited to, Cabinet for
Health and Family Services and Court Appointed Special
Advocates.

2.

When possible, review all relevant court files.

3.

Make all reasonable efforts to obtain relevant information from
third parties.

4.

Identify all potential witnesses and prioritize interviews. Potential
witnesses may include, but are not limited to, mental health
workers that have worked with the parent or child, school personnel, law enforcement, physicians, relatives, neighbors and
landlords, employers, caseworkers, foster parents and other
caretakers, alcohol and drug counselors, ministers, clergy, other
faith leaders, and parenting instructors.

5.

Interview potential witnesses.

6.

If needed, interview the child after obtaining permission of the
guardian ad litem.

7.

If needed, interview the client again.
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K.

Evaluation of Pleadings or Written Answers
1.

2.

L.

Review the petition, summons, and return of service and, unless
there are sound tactical reasons for not doing so, move to dismiss
the pleadings if there are defects, such as:
a.

The petition does not contain the name, date of birth, and
address of the juvenile, and the name and last known
address of the parent, guardian, or custodian;

b.

The petition was not properly verified by the DSS Director
or his or her designee;

c.

The petition does not contain sufficient factual allegations
to convey subject matter jurisdiction and personal
jurisdiction over the parent; or

d.

The petition and summons were not properly and timely
served on the parent client.

After reasonable inquiry, counsel should consider filing a timely
written answer to the petition and raising any applicable
affirmative defenses.

Pre-Adjudication Motions
Motions to be made may include, but are not limited to, discovery
motions, motions for an in camera inspection, motions to dismiss the
petition or other motions related to the insufficiency of the pleadings,
motions to divulge the identity and contact information for witnesses and
others, motions for medical, psychological, or psychiatric evaluations,
evidentiary motions and motions in limine, and, if appropriate, motions for
appointment of a guardian ad litem for the respondent parent.

M.

Pre-Adjudication Conferences
1.

Counsel should be aware that, by local rule, some judicial districts
conduct a pre-adjudication conference to clarify all issues for trial.
Counsel should be familiar with all applicable local rules and
should know what issues must be raised at a pre-adjudication
conference to be preserved for the adjudicatory hearing. In
districts that do not require a pre-adjudication conference by local
rule, counsel should consider requesting a conference.

2.

Counsel should also be aware of any local rules requiring the
parties to exchange at the pre-adjudication conference witness
lists and documents they intend to introduce at the adjudicatory
hearing, and should comply with those local rules.
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N.

O.

P.

Discovery
1.

Counsel should consider utilizing all available informal and formal
discovery methods, including informal written requests,
depositions, interrogatories, requests for admissions, subpoenas
for persons, subpoenas duces tecum for the production of
documents, and other methods.

2.

Unless there are sound tactical reasons for not requesting
discovery, counsel should seek discovery of relevant information
to the broadest extent permitted under state and federal law.

Experts and Support Services
1.

Throughout case review and investigation, and in preparation for
each hearing in an abuse, neglect, dependency, or termination of
parental rights case, the parent attorney should consider whether
the assistance of an investigator, licensed clinical social worker,
family preservation specialist, mental health expert, or other
expert is necessary and appropriate. If necessary and appropriate,
counsel should file a motion with the court setting forth a
particularized showing of necessity and requesting funds to
secure the assistance of an expert whose evaluation, consultation,
or testimony may assist the client at each phase of the
proceedings.

2.

If counsel believes an expert evaluation of the child is necessary
and appropriate, counsel should serve any motion for expert
funding on the legal custodian of the child and the GAL attorney
advocate.

3.

If appropriate, counsel should obtain reports from experts and
prepare them to testify. Counsel should also prepare the
respondent parent for any evaluation by explaining the nature of
the procedure and encouraging the client's cooperation.

4.

If appropriate, counsel should file a motion to have a foreign
language or sign language interpreter appointed by the court.

5.

If, at any hearing in an abuse, neglect, dependency, or termination of parental rights case, the parent attorney learns that
another party intends to call an expert witness to testify, counsel
should take steps to determine whether the witness is qualified as
an expert in the relevant field.

Negotiating
1.

After appropriate investigation and case review, counsel should
explore with the client and adverse parties the possibility and
desirability of reaching a negotiated consent judgment, and should
be aware that an adverse party will often dismiss one of the
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grounds alleged in the petition in exchange for a stipulation to
another ground.
2.

Q.

Counsel should explain to the client all possible consequences of
stipulating to one or more facts or circumstances or entering into a
consent judgment, including the possible waiver of appellate
rights.

Adjudication
1.

Throughout preparation and the adjudicatory hearing, counsel
should consider the theory of the case and ensure that counsel's
decisions and actions are consistent with that theory.

2.

Counsel should be familiar with the Kentucky Rules of Evidence
and the law relating to all stages of the adjudicatory process, as
well as all legal and evidentiary issues that reasonably can be
anticipated to arise at the adjudicatory hearing based on the
pleadings, investigation, and discovery, and should be prepared to
make appropriate objections.

3.

In advance of the adjudicatory hearing, counsel should take all
steps necessary to complete appropriate and thorough investigation, discovery, and research.

4.

Where appropriate, counsel should have the following information
and materials available at the time of the adjudicatory hearing:
a.

Copies of all relevant documents filed in the case,
including the petition;

b.

A copy of critical statutes and cases related to anticipated
issues;

c.

The cabinet and GAL reports and attachments, if available;

d.

Any expert reports;

e.

Copies of subpoenas;

f.

A list of all exhibits to be offered and the witnesses through
whom they will be introduced;

g.

Any reports from assessments or counseling that the client
has completed;

h.

Documentation concerning the client's employment and
housing status;
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R.

i.

Documentation regarding any special achievements of the
child while in the custody of the parent;

j.

Negative drug screen results, if any;

k.

A plan, outline, or draft of opening statement;

l.

Cross-examination
witnesses;

m.

Direct-examination plans for all prospective defense
witnesses;

n.

A plan, outline, or draft of closing arguments;

o.

Proposed amendments to the petition, if applicable; and

p.

Proposed findings of fact and conclusions of law to be
offered to the judge at the end of the hearing.

plans

for

all

possible

adverse

5.

Counsel should consider whether there are tactical reasons to
stipulate to damaging facts that are readily provable and
uncontroverted, such as the possibility that the facts will have less
impact on the court if they are summarized rather than the subject
of lengthy testimony, and the possibility that the court will view the
client as accepting responsibility for the stipulated facts or
circumstances.

6.

Counsel should develop, in consultation with the client, an overall
defense strategy. In deciding on defense strategy, counsel should
consider whether the client's interests are best served by not
presenting evidence on behalf of the parent, and instead relying
on the evidence and inferences, or lack thereof, from the
adversary's case.

Disposition
1.

Counsel should note that when the court is petitioned to remove or
continue the removal of the child from the custody of a parent, the
court shall first consider whether the child may be protected
against the alleged dependency, neglect, or abuse, by alternatives
less strict than removal.

2.

Counsel should be prepared to present all mitigating and
favorable information regarding the parent client to the court at the
dispositional hearing -- including evidence of the parent's
achievements and progress after the filing of the petition -through documentary evidence, photographs, and the testimony of
the respondent parent and other witnesses. Potential mitigating
and favorable information includes, but is not limited to, medical,
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psychiatric, psychological, social, employment, and educational
information.

S.

II.

3.

If appropriate, counsel should present to the court an alternative
dispositional plan or report on behalf of the parent client, including
placement of the child in the parental home or viable alternative
placements for the child that are favorable to the client. Counsel
should present evidence in support of the alternative plan or
report.

4.

Counsel should be aware of the dispositional alternatives set forth
in KRS 620.140, and should advocate for those that are consistent
with the client's wishes and well-grounded in fact and law.

Post-Disposition
1.

Counsel should discuss with the parent client the result of the
dispositional hearing, all responsibilities of the parent pursuant to
the court's ruling, any available post-disposition motions to set
aside an adverse decision, and the parent's right to appeal.

2.

If necessary and appropriate, counsel should file any applicable
motions for rehearing, for an amended order, or for relief from the
order in accordance with the Rules of Civil Procedure, as well as
any notices of appeal in compliance with the Rules of Appellate
Procedure.

TERMINATION OF PARENTAL RIGHTS
A.

Initial Planning
1.

Counsel should develop, in consultation with the client, an overall
theory of the case. Throughout preparation and the termination
hearing, counsel should consider the theory of the case and
ensure that counsel's decisions and actions are consistent with
that theory.

2.

If the petition or motion to terminate is not timely filed, and the
court has not entered an order finding good cause for the late
filing, counsel should move to dismiss the petition or motion,
unless there are sound tactical reasons for not doing so.

3.

Counsel should confer with the client as soon as possible after a
petition or motion to terminate is filed about all issues related to
the defense of the petition or motion, including but not limited to:
a.

Witnesses that should be interviewed and possibly
subpoenaed;

b.

Documentary and photographic evidence that should be
gathered and/or subpoenaed;
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c.

Any prior court files, both for the subject juvenile and any
other child of the parent client, which may be relied upon or
introduced into evidence by the petitioner or the GAL.

4.

If appropriate, counsel should also discuss with the client whether
there are tactical reasons to stipulate to any allegations in the
petition or motion, other than ultimate facts that could themselves
constitute a ground for termination, such as facts that are uncontroverted and/or readily capable of determination or proof.

5.

The decision to file pre-trial motions should be made after
thorough investigation and after considering the applicable law in
light of the circumstances of each case, as well as the need to
preserve issues for appellate review. Pre-trial motions that
counsel should consider filing include, but are not limited to:

6.

a.

Discovery motions;

b.

Motions for an in camera inspection;

c.

Motions to dismiss the petition or motion on the grounds of
insufficiency of the pleadings;

d.

Motions to divulge the identity and contact information for
witnesses and others;

e.

Motions for
evaluations;

f.

Evidentiary motions and motions in limine; and

g.

Motions for appointment of a GAL for the respondent
parent, if appropriate.

medical,

psychological,

or

psychiatric

Unless there are sound tactical reasons for not doing so, counsel
should consider utilizing all available informal and formal
discovery methods and should seek discovery to the broadest
extent permitted by law, including but not limited to:
a.

The identity of all lay witnesses who will be called to testify
at the termination hearing and a summary of the testimony
to be elicited;

b.

The identity of all expert witnesses who will be called to
testify at the termination hearing and copies of the
witnesses' curriculum vitae and any reports prepared by
the witnesses; and

c.

A list of all reunification services that were provided to the
parent prior to the filing of the petition or motion to
terminate.
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7.

If discovery is not timely provided to counsel, the parent attorney
should consider filing a motion to compel production and/or
seeking a continuance of the termination hearing.

8.

After an answer or response is filed, counsel should take any
necessary steps to enforce the parent's right to a special hearing.
At the special hearing, counsel should raise any pre-trial motions
that may require an evidentiary hearing prior to the adjudication of
the termination petition or motion, such as discovery motions or
motions in limine.

9.

In advance of the termination hearing, counsel should take all
steps necessary to complete appropriate and thorough
investigation, discovery, and research, including but not limited to:

10.

a.

Interviewing and subpoenaing all potentially helpful
defense witnesses that have been identified by the client
and by counsel's review of the pleadings and evidence,
including medical personnel or other professionals that are
referenced in the files;

b.

Interviewing and subpoenaing any needed adverse
witnesses, including the child if necessary and appropriate;

c.

Examining and subpoenaing all potentially helpful physical
or documentary evidence;

d.

Obtaining copies of all reports and attachments so that
counsel can be prepared with rebuttal witnesses and evidence;

e.

Making a timely motion in advance of the hearing for funds
for investigators or other experts if warranted, and
arranging for defense experts to consult and/or testify on
issues that are potentially helpful;

f.

Obtaining and reading transcripts of any prior proceedings
in the case or related cases, if applicable;

g.

Obtaining any photographs or preparing charts, maps, diagrams, or other visual aids of all scenes, persons, objects,
or information that may help the judge better understand
the case; and

h.

Meeting with the client to review the reports and
attachments, discuss the defense, and prepare the client's
testimony.

Counsel should be familiar with the Rules of Evidence and the
statutory and case law relating to all stages of a termination
proceeding, as well as all legal and evidentiary issues that
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reasonably can be anticipated to arise at the termination hearing
based on the pleadings, investigation, and discovery, and should
be prepared to make appropriate objections. If, at the termination
hearing, the petitioner makes material allegations about facts or
circumstances that are not contained in the petition or motion,
counsel should consider seeking a continuance or objecting to
preserve the issue for appellate review.
11.

Where appropriate, counsel should have the following information
and materials available at the time of the termination hearing:
a.

Copies of all relevant documents filed in the case,
including the petition or motion issues;

b.

A copy of the Juvenile Code and other critical statutes and
cases related to anticipated;

c.

All reports and attachments;

d.

Any expert reports;

e.

Copies of subpoenas;

f.

A list of all exhibits to be offered and the witnesses through
whom they will be introduced;

g.

Any reports from assessments or counseling that the client
has completed;

h.

Documentation concerning the client's employment and
housing status;

i.

Documentation regarding any special achievements of the
child while in the custody of the parent;

j.

Negative drug screen results, if any;

k.

A plan, outline, or draft of opening statement;

l.

Cross-examination
witnesses;

m.

Direct-examination plans for all prospective defense
witnesses;

n.

A plan, outline, or draft of closing argument; and

o.

Proposed findings of fact and conclusions of law to be
offered to the judge at the end of the hearing.
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plans

for

all

possible

adverse

12.

B.

If the adjudicatory and dispositional phases of the termination
proceedings are not concluded within the time periods mandated
by statute, counsel should move to dismiss the petition or motion,
unless there are sound tactical reasons for not doing so.

Adjudication
1.

Counsel should anticipate the petitioner's theory of the case, all
evidence the petitioner can reasonably be expected to introduce
during the adjudication phase of the termination hearing, and any
weaknesses in that evidence. Counsel should research and
prepare to argue corresponding motions, including motions to
dismiss.

2.

Unless sound tactical reasons exist for not doing so, counsel
should make timely and appropriate objections and motions to
strike improper evidence offered by the petitioner or GAL, and
should assert all possible grounds for exclusion of the evidence.

3.

In preparing for cross-examination, counsel should:
a.

Consider the need to integrate cross-examination, the
theory of the case, and closing argument;

b.

Be thoroughly familiar with petitioner's file, as well as the
previously submitted reports and attachments;

c.

Consider whether cross-examination of each individual witness is likely to generate helpful information, and avoid
asking questions that are unnecessary or might elicit
responses harmful to the parent's case;

d.

Anticipate the adverse witnesses that might be called,
including the parent client, and consider a crossexamination plan for each anticipated witness;

e.

Be alert to inconsistencies, variations, and contradictions
within each witness's testimony;

f.

Be alert to inconsistencies, variations, and contradictions
between different witnesses' testimony; and

g.

Be alert to issues relating to bias and credibility of
witnesses.

4.

If petitioner or the GAL attempts to present dispositional evidence
or a dispositional report to the court prior to the conclusion of the
adjudication phase, counsel should make appropriate objections.

5.

At the close of the petitioner's case, counsel should move to dismiss the petition or motion for insufficient evidence. Where appro2-97

priate, counsel should be prepared to present argument in support
of the motion, including supporting case law.
C.

Disposition
1.

If the court determines that grounds to terminate parental rights
exist and the case enters the dispositional phase, counsel should
be prepared to present to the court at the dispositional hearing all
mitigating and favorable information on behalf of the parent client including evidence of the parent's achievements and progress
after the filing of the petition and evidence of the child's expressed
interests regarding adoption – through documentary evidence,
photographs, and the testimony of the respondent parent and
other witnesses. Potential mitigating and favorable information
includes, but is not limited to, medical, psychiatric, psychological,
social, employment, and educational information. During the
dispositional phase, counsel's goal is to demonstrate that, while
grounds to terminate may exist, termination would not be in the
best interest of the juvenile.

2.

If appropriate, counsel should present to the court an alternative
dispositional plan to termination and adoption, including viable
alternative placements for the child that are favorable to the client.
Counsel should present evidence in support of the alternative
plan.
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DNA CASE SCENARIOS

I.

SCENARIO #1
You have been appointed to represent Alice in an involuntary termination of
parental rights proceeding in a Kentucky court. Alice is the single mother of
Chandler, a seven-year-old boy. In an interview, you learn from Alice that she
desires to retain all parental rights in relation to Chandler. Alice stated, "I may
not have been the best parent in the past. I know that. But, I am wholly committed to becoming a better parent in the future. You cannot let them take
Chandler away! That is all I want!" There is no indication that Alice will back
down from her stance. In a later interview with Chandler you learn his side of the
story. Chandler stated, "I love my Mommy, but sometimes I am very scared of
her. She uses very mean and ugly words all the time. The other day I forgot to
pick up my toys. She yelled at me, grabbed my arm, and pulled me up real fast.
It hurt! Mommy didn't let me have lunch or dinner either. I was real hungry when
I went to sleep on the floor. I'm so happy that I have a nice teacher who gave me
money to buy a snack because my Mommy was gone to work when I got on the
bus and forgot to give me any." As Chandler went on you learned that Chandler
goes to bed hungry almost every night. It seems that the only food he receives is
from school. Furthermore, Chandler tells you that his "head hurts" from the
cigarette smoke that constantly fills the small rundown apartment in which he and
his mother live. Chandler stated, "The other night Mommy was drinking that stuff
that makes her act crazy. She fell asleep with one of those smoky things in her
hand! I had to shake her real hard to wake her up!" The boy appeared sickly
and weak, and his clothes were ratty and tattered. You feel that allowing Alice to
retain all parental rights is not in Chandler's best interest. How do you proceed?
What ethical duties do you have to your client, Alice? To Chandler?
Comments:
This factual scenario illustrates the problems that can arise when the ethical
representation of a parent may not be in the best interests of the child. Here, it is
clear that the lawyer feels that allowing the mother to retain parental rights is not
in the best interests of the child. Nevertheless, Kentucky SCR 3.130(1.2)(a)
states, "A lawyer shall abide by a client's decisions concerning the objectives of
the representation." This is a classic ethical conundrum facing attorneys who
represent parents in dependency, neglect, and abuse cases. Ethically the answer
is to advocate for the parent's objectives. It must be remembered that the
guardian ad litem is the attorney representative that is to advocate the "best
interest" of the child. Furthermore, Kentucky SCR 3.130(1.2)(b) notes, "A
lawyer's representation of a client, including representation by appointment, does
not constitute an endorsement of the client's political, economic, social or moral
views or activities." (emphasis added)

II.

SCENARIO #2
You have been appointed to represent Bobby (12), Darcy (14), and Lucy (17) as
guardian ad litem in a dependency, neglect, and abuse case. The children live
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with their mother, Amber. It appears that Amber suffers from severe delusions.
She believes that Bobby's inner thigh is infested with flesh-eating bacteria; that
he was treated for his condition at UK hospital while she was out of town; and
that she murdered the surgeon after she found her son in a horrible post-surgery
condition. All of those beliefs are false. Darcy told authorities that Amber pulled
down Bobby's pants after a doctor's visit in order to look at his inner thigh and
genital region to disaffirm the doctor's negative diagnosis. Furthermore, it seems
that she once "massaged" Lucy's breast. The children's father is out of the
country and pays child support very sporadically. The petition filed by the
Cabinet alleges that there is a substantial risk of serious physical harm as a
result of Amber's inability to provide for them; that Bobby is at a substantial risk of
suffering serious emotional damage as the result of being included in discussions
about his genital area; and that Bobby is at substantial risk of sexual abuse.
Amber realizes that other people perceive her as delusional but will not admit
that her beliefs are actually delusions. A psychological report submitted to the
court stated that there is a possibility that Amber's mental illness could lead to
future neglect or physical abuse. However, the report also stated that the
condition can possibly be treated with medication, and Amber has begun such
treatment. Her treating physician seems optimistic. It doesn't appear that there
are any other potential custodians for the children, and your experiences as a
lawyer in the area have made you very discontented with the foster care system.
You realize that often times the foster parents can be worse than the custodians
from which the children are taken. The children express a strong desire to remain
with their mother and are strongly opposed to any interference with the
relationship they have with her. Do you advocate for what the children want or
for the best interests of the children? What are the children's best interests? Is it
different for each child? If so, how do you approach such a situation? Do you
ask the court to appoint separate counsel? If they do, can you ethically continue
to represent a single child?
Comments:
This factual scenario illustrates the problems that can arise when a lawyer
represents a child as a GAL and the child's best interest may be in conflict with
what the child desires. The children in this hypothetical situation are twelve (12)
to seventeen (17) years old and are able to clearly articulate what they want, and
what they want is to live with their mother. However, that may not be in the
child's best interest. It appears that Kentucky requires its GALs to represent the
best interests of the children. See Best Practice Methods and Essential
Elements for the Child's Guardian Ad Litem, Community Action Workshop
Kentucky Court Improvement Project Administrative Office of the Courts,
http://courts.ky.gov/NR/rdonlyres/7993FD71-7F14-4877-A9EB-166368E2C08B/
0/GALBestPracticesModel.pdf. However, if the best interests are in conflict with
the child's wishes, then the attorney must inform the court and allow the court to
make the ultimate decision on representation. In some situations, the court may
appoint a CASA volunteer to represent the child's best interest. This problem
also illustrates the problems that can arise when a GAL is appointed to represent
multiple children. The best interests of each individual child may vary. Kentucky
SCR 3.130(1.7) states, "(a) A lawyer shall not represent a client if the representation of that client will be directly adverse to another client" and "[a] lawyer
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shall not represent a client if the representation of that client may be materially
limited by the lawyer's responsibilities to another client."
Sometimes, a lawyer may ethically be required to ask the court to appoint a
separate representative for each child. If a court accepts such a request it may
be ethically impossible to represent a single child due to conflicting interests and
the duty of confidentiality. See Kentucky SCR 3.130(1.6) Comments [1-4 & 6-8].
Finally, the representation of minors often involves questions of client disability.
Kentucky SCR 3.130(1.14) states that "the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship with the client" in such a
situation. The next scenario examines such a situation in more detail.
III.

SCENARIO #3
You represent Frank in an involuntary termination of parental rights case in a
Kentucky court. After the initial interview and review of court documents, you
realize that the case against Frank is extremely strong. It seems that to discipline
his children he would often lock them in the barn behind his house. He did this
numerous times throughout the winter and some of the occurrences lasted for
multiple days. Furthermore, medical reports indicate that the children are
malnourished, and the children have often shown up at school with bruises on
their arms and legs. Frank has been diagnosed with a severe mental illness that
has made working with him extremely difficult. He exhibits delusional behavior
and confused thinking. When asked about his desired outcome, Frank said, "I
want the kids. I'm not going to bend on this one mister. I ain't going to let those
fascist suits take them away." Several days later you again inquired as to his
desires. He stated, "They are all that protect me from them. You can't take my
children." When you inquired as to whom he was referring to as "them" he acted
as if he had no idea what you were talking about and started mumbling under his
breath. Though he occasionally has episodes, most of the time Frank seems to
clearly articulate what he wants. He will not accept losing his children. As Frank's
attorney, what duty do you have concerning the client? How should you proceed
with his case? Should you investigate his claims? The cause of his illness?
Comments:
This hypothetical scenario illustrates the problems that can arise when a lawyer
represents a parent that holds onto a hope that is, in your opinion, futile. It
further illustrates the problems that can arise when your client has a disability
that makes abiding by ethical rules more difficult. Kentucky SCR 3.130(1.3)
states, "A lawyer shall act with reasonable diligence … in representing a client."
Kentucky SCR 3.130(1.3) Comment [1] states, "A lawyer should act with
commitment and dedication to the interests of the client and with zeal in
advocacy upon the client's behalf." As already discussed, Kentucky SCR
3.130(1.2) requires that the lawyer abide by the client's wishes concerning the
"objectives" of the representation. Furthermore, Kentucky SCR 3.130(1.14)(a)
states, "When a client's ability to make adequately considered decisions in
connection with the representation is impaired, whether because of [minority]
age, mental disability, or for some other reason, the lawyer shall, as far as
reasonably possible maintain a normal client-lawyer relationship with the client."
This indicates that the lawyer in this hypothetical should zealously advocate for
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the client and attempt to abide by his wishes as far as reasonably possible. This
includes investigating and presenting the case to the best of the lawyer's ability.
The lawyer should probably investigate as to the cause of the mental illness and
seek to delay the proceedings until such cause is determined. For example, the
illness may stem from an underlying physical illness that could be eliminated by
medication.
IV.

SCENARIO #4
You represent Mary, the thirty-six-year-old mother of Bronson. Mary's mother
reported a number of possibly abusive incidents to the Cabinet. After
investigating the matter, the proper authorities filed a dependency, neglect, and
abuse petition with the court. After short proceedings it was clear that Mary had
engaged in various abusive and neglectful actions. Among other things, Mary
often hit the child with a belt, left him locked in his room for hours, and failed to
provide the child with proper food and bedding. Following a finding that the child
had been neglected and abused, the judge recommended mediation for the next
phase of the case. All parties agreed. You have recommended to Mary a number
of solutions that you feel would be in her best interest. Nevertheless, she takes a
stance that you feel may serve Mary's most immediate desires, mainly frequent
visitation with the child, but will fail to serve Mary's long-term wishes; in particular,
you realize that advocating for Mary's solution will cut off her ability to have any
kind of control over the child's life. Mary suffers from a number of mental
illnesses and has a difficult time grasping the future import of the possible
solutions. During the last couple of meetings between you and Mary, you noticed
that Mary seemed very distrustful of you and your motives. Though you have
tried to console her discomfort by stating that her interest is your first priority in all
matters, you overheard her say to her sister, "That damn lawyer don't care about
us." In the initial mediation sessions, Mary's actions and verbal tone indicated
her distrust concerning the representation. Now, it seems that all parties in the
room have picked up on the frayed relationship. How do you proceed? How can
you ensure that the outcome of the mediation reflects Mary's wishes as well as
what, in your view, best serves her interests? What kind of ethical dilemmas
exist?
Comments:
Mediation is cooperative rather than adverse. Uncooperative clients can often
make the lawyer's job in such a setting difficult. There are numerous things that
must be kept in mind when operating in such a setting. Though the client's views
concerning the outcome of the matter are paramount, sometimes clients have
difficulty grasping the important aspects of solutions. See Kentucky SCR
3.130(1.2) & (1.3). A lawyer may feel a need to push certain solutions on a client
so that they can obtain outcomes that are beneficial to the client in the overall
scheme of things. Kentucky SCR 3.130(2.1) states, "In representing a client, a
lawyer shall exercise independent professional judgment and render candid
advice. In rendering advice, a lawyer may refer not only to law but to other
considerations such as moral, economic, social and political factors, that may be
relevant to the client's situation." However, zealously advocating for a solution
that the client is not wholly comfortable with can lead to distrust between the
lawyer and the client. This can lead to a breakdown in the negotiating process,
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especially when other parties realize that such a strained relationship exists.
When acting in such a scenario, the lawyer should keep all of these aspects in
mind and balance the representation in conformance with the cooperative nature
of the proceedings.
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CASE LAW PERTINENT TO GUARDIAN AD LITEM PRACTICE, MAY 2015
KBA Children’s Rights, Child Protection, and Domestic Violence Committee and
Professor Louise E. Graham, University of Kentucky College of Law

I.

REPRESENTATION OF CHILDREN BY GUARDIANS AD LITEM
CUSTODY AND DEPENDENCY, NEGLECT AND ABUSE MATTERS

IN

Morgan v. Getter, 441 S.W.3d 94 (Ky. 2014)
The Supreme Court of Kentucky held that a “guardian ad litem should not be
confused with the de facto friend of the court.” A friend of the court is appointed
to investigate and make reports and recommendations to the court on behalf of
the court. While this individual is a licensed attorney, he or she does not
represent either party, and only represents children “to the extent of asking
questions at depositions and filing interrogatories.” As such, a friend of the court
is subject to cross-examination as any other witness. The guardian ad litem,
however, is an attorney for the child, who counsels and represents the child
through discovery, motions, and presenting the child’s case during court
proceedings. As an attorney for the child, the guardian ad litem does not testify
and thus is not subject to cross-examination. However, the Court recognized that
a hybrid of the two sometimes existed, which created a problem of balancing the
process of cross-examination and a child’s right to legal representation. Because
of this due process concern, the Court determined that an attorney should only
be appointed as one or the other under KRS 403.300 and FDRPP 6(2)(e-f).
II.

THE IMPACT OF SEXUAL ORIENTATION ON ADVOCACY AS REGARDS A
CHILD’S BEST INTERESTS
The Kentucky Court of Appeals has explored the impact of a parent’s sexual
orientation on a child’s best interest. In Maxwell v. Maxwell, 382 S.W.3d 892 (Ky.
App. 2012), the court evaluated whether or not a mother’s sexual orientation
should be considered in determining custody of the child. In line with Com. v.
Wasson, 842 S.W.2d 487 (Ky. 1992), and Mullins v. Picklesimer, 317 S.W.3d
569 (Ky. 2010), the Court of Appeals determined that the mother’s sexual
orientation alone did not impact a child’s best interest. Maxwell, 382 S.W.3d at
898. Instead, there had to be evidence that the child was harmed by the parent’s
actions, and sexual orientation alone was not deemed to harm a child. The court
examined whether sexual misconduct of the parent was present, and determined
that it was not. Applying this holding in a custody matter, which gave further
definition to the best interest standard, counsel for a parent or child in a DNA
action can reasonably infer that a parent’s sexual orientation alone cannot
substantiate a claim of abuse or dependency and is thus not relevant to the
action.

2-105

III.

THE IMPACT OF GAY MARRIAGE ON ADVOCACY AS REGARDS A CHILD’S
BEST INTERESTS
Kerrigan v. Commissioner of Public Health, 957 A.2d 407 (Conn. 2008).
This case addressed marriage laws in Connecticut. While this is not a DNA case,
it does examine the relationship between gay marriage and a child’s best
interest, as that relationship was a factor in determining whether or not to legalize
gay marriage. Citing General Statutes §45a-727 and §45a-727a(3), the court
stated that the most important consideration in regards to the child’s best
interests is that the child is in a “loving, supportive, and stable family.” Therefore,
the state recognized that a gay marriage alone is not enough to raise concerns
about a child’s best interest.

IV.

EMERGENCY JURISDICTION IN CUSTODY AND DEPENDENCY, NEGLECT
AND ABUSE AND RELATED MATTERS
A.

Bissell v. Baumgardner, 236 S.W.3d 24 (Ky. App. 2007).
A Kentucky court had subject matter jurisdiction under the UCCJEA when
wife filed for a DVO in this state after husband had previously filed for
divorce in another state. Appellate court held that trial court had
emergency jurisdiction to award DVO to protect both wife and the two
minor children. Trial court also had subject matter jurisdiction to award
wife temporary custody, although foreign state court retained subject
matter jurisdiction over final custody determination. There is no residency
requirement for a DVO or under the emergency custody section of the
UCCJEA, but under the latter act, Kentucky may only award temporary
custody and may not unilaterally usurp another state jurisdiction over the
final custody determination.

B.

Hearld v. Hearld, 278 S.W.3d 162 (Ky. App. 2009).
Father, who had custody of minor children under parties’ separation
agreement and lived with them in North Carolina, removed children from
Kentucky while they were visiting mother and thereafter did not return the
children to her. Mother sought to use emergency custody jurisdiction to
support award of custody to her, but appellate court held that children’s
home state of North Carolina had subject matter jurisdiction that could not
be interdicted by Kentucky. Moreover, father’s imminent deployment to
Iraq was not evidence of neglect or abuse that would serve as a predicate
to emergency custody.

C.

Discovery Matters
1.

C.C. v. Cabinet for Health and Family Services, 330 S.W.3d 83
(Ky. 2011).
Civil discovery rules apply prior to the adjudication hearing in
dependency, abuse and neglect case. The short time frame
between an emergency custody hearing and a temporary removal
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hearing does not preclude the application of the rules, although a
trial court retains the power to control abusive uses of discovery.
2.

Wolfe v. Wolfe, 393 S.W.3d 42 (Ky. App. 2013).
C.C. used and affirmed in this case. Found that the Kentucky
Rules of Civil Procedure applied and did not conflict with the
domestic violence action. Because the mother did not properly
follow the rules of discovery, her request for “a continuance to
obtain medical records” was appropriately denied.

D.

Grounds for Emergency Removal from Home
[Please note that the cases listed under this section are not intended to
be exhaustive, but to give examples of parental behavior that has resulted
in emergency removal orders.]
1.

Removal apparently approved/not contested at that time.
a.

C.J.M v. Cabinet for Health and Family Services, 389
S.W.3d 155 (Ky. App. 2012).
Emergency removal after Cabinet workers were notified
child tested positive for marijuana at birth. Child was at
home with parents by the time Cabinet learned of positive
tests. When Cabinet workers went to home to investigate,
they observed large stack of cases of beer and also beer
cans under the porch. Child was sleeping on the couch as
no bed had been provided. After father stated that he was
not going to stop smoking marijuana, workers had the
family come to their office where, with help of law
enforcement, they took the child. Cabinet for Health and
Family Services v. K.H., 423 S.W.3d 204 (Ky. 2014) cited
C.J.M., but differentiated itself in that the parents here
were separated and lived in different states. Thus,
termination of the father’s parental rights could only be
based on his own negligence or abuse. Court found the
father was indeed negligent, having failed to provide the
child with essential living conditions and education, and the
father had not improved since the removal. Therefore,
termination of the father’s rights was in the best interest of
the child.

b.

T.G., Sr. v. Cabinet for Health and Family Services, Nos.
2012-CA-001867-ME, 2012-CA-001868-ME, 2013 WL
5305761 (Ky. App. Sep. 20, 2013).
Emergency removal after a four-year-old autistic child was
found wandering outside of his own apartment and into
other people’s apartments. The mother was passed out in
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the apartment and a younger child had been left
unattended.
c.

D.S.F. v. Cabinet for Health and Family Services, Com.,
No. 2012-CA-002049-ME, 2013 WL 5050926 (Ky. App.
Sep. 13, 2013).
Emergency removal after child is born with narcotics in her
system.

d.

N.S. v. Cabinet for Health and Family Services, Com., No.
2012-CA-001747-ME, 2013 WL 4510674 (Ky. App. Aug.
23, 2013).
Emergency removal after mother does not comply with an
order to remain clean and sober and to submit to drug
screens.

e.

K.A.J.B. v. Cabinet for Health and Family Services, Com.,
No. 2013-CA-000045-ME, 2013 WL 4510691 (Ky. App.
Aug. 23, 2013).
Emergency removal after child whose family has long
history of abuse is reported to have head wound that child
refuses to explain.

f.

R.P. v. Com., Cabinet for Health and Family Services, No.
2012-CA-001398-ME, 2013 WL 3357607 (Ky. App. July 5,
2013).
Mother suffered from severe mental illness; child was
sixteen but was removed from home and placed in foster
care.

2.

Removal not appropriate.
S.R. v. J.N., 307 S.W.3d 631 (Ky. App. 2010).
Emergency removal based on allegations made by wife’s second
husband, which were contradicted by other evidence, was
erroneous. Appellate court said that the family court erred in not
determining the truth or falsity of these allegations.

V.

CABINET AUTHORITY AFTER EMERGENCY REMOVAL GRANTED
D.K. v. Com. ex rel. Cabinet for Health and Family Services, 221 S.W.3d 382
(Ky. App. 2007).
After child was severely injured by mother and step-father, Cabinet was granted
emergency custody. Child was in a persistent vegetative state. Court held that
Cabinet had the authority to consent to medical treatment and that authority
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extended to the approval of a do-not-resuscitate order, even though child was
physically located in an out-of-state hospital.
VI.

TEMPORARY REMOVAL HEARINGS
B.C. v. B.T., 182 S.W.3d 213 (Ky. App. 2005).
Family court must first determine by a preponderance of the evidence that a child
is dependent, neglected or abused. Court is then required to hold a separate
hearing under KRS 620.080 to determine whether the child should be removed
from the home. The focus of this hearing is the possibility of harm to the child
rather than the truth or falsity of the neglect or abuse allegations. Burden of proof
is the preponderance of evidence, but hearsay is admissible for good cause
shown. As a result, even if the social worker or medical professional cannot
testify that the child named the perpetrator, see Colvard v. Com., 309 S.W.3d
239 (Ky. 2010), the identity of the perpetrator does not have to be established in
these hearings, where the question is whether the child is at risk for harm.
Court’s order must detail that less restrictive alternatives were not available and
detail the reasons for removal. See also N.L. v. W.F., 368 S.W.3d 136 (Ky. App.
2012).

VII.

ADJUDICATORY HEARINGS
A.

T.S.M. v. Cabinet for Health and Family Services, No. 2007-CA-002223ME, 2008 WL 4822511 (Ky. App. Nov. 7, 2008).
Court said that the forty-five day time limit for holding the adjudicatory
hearing was mandatory unless the trial court gave written reasons for an
extension of time. But see E.H. v. S.C., No. 2010-CA-000992-MR, 2011
WL 1327668 (Ky. App. Apr. 8, 2011) (failure to comply with rule cannot be
raised by parent who did not make complaint within the time period, and
where judge made written findings when delay was called to his
attention).

B.

S.R. v. J.N., 307 S.W.3d 631 (Ky. App. 2010).
Purpose of the adjudicatory hearing is to determine the truth or falsity of
the complaint. The Cabinet bears the burden of proving those allegations
by a preponderance of the evidence, but the trial court’s determination
may be reviewed de novo by the appellate courts.

C.

J.H. v. Com., Cabinet for Health and Family Services, No. 2006-CA002525-ME, 2007 WL 2340783 (Ky. App. Aug. 3, 2007).
Hearsay testimony is not admissible at the adjudicatory hearing, so it was
inappropriate for a social worker to testify to the truth or falsity of
statements made by forensic physicians who had examined the child.
However, where sufficient competent evidence that was not hearsay
supported the determination that the children were indeed abused and
neglected, appellate court will not overturn the decision. Mother was
afforded the right to cross examine witnesses against her. Note also
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Colvard v. Com., 309 S.W.3d 239 (Ky. 2010) (treating medical
professional not permitted to testify that children said “X abused me”).
Although this is a criminal case, that testimony would also be hearsay in
the adjudicatory hearing and therefore inadmissible.
D.

S.B. v. Com., Cabinet for Health and Family Services, No. 2010-CA001036-ME, 2011 WL 113367 (Ky. App. Jan. 14, 2011).
A trial court may determine that a child has been abused without making
a finding as to the perpetrator of that abuse. In this case, the child
presented at children’s hospital with serious injuries. The physician’s
report stated: “[t]his is the 3rd referral on [W.B.] to Pediatric Forensic
Medicine since 5/1/08. We have extensively reviewed his medical records
as part of our previous referrals and have documented our concerns
regarding his history of unexplained bruising, bilateral hand burns,
delayed medical treatment, lack of primary well-child care and failure to
accurately disclose pertinent medical information in an at-risk child.
([W.B.] was a twenty-five week premature infant). In January, 2009 we
evaluated [W.B.] for a fall onto concrete steps that resulted in two days of
vomiting and lethargy (for which we were concerned about the delay in
seeking care). Now, he has returned with a serious and potentially life
threatening head injury. The history of a single fall onto a concrete patio is
NOT a plausible explanation for two separate skull fractures, which
include multiple impact sites. Further, he also had patterned abdominal
bruising consistent with a blow from a hand that is NOT consistent with a
fall or an accidental ‘bump’ into an object. We have GRAVE concerns for
the safety of this child if returned to the environment in which these
injuries occurred. These most recent injuries qualify as a near-fatality.”
The parents argued that when no perpetrator had been identified, child
could not be said to be abused because he could have been injured
accidentally. See also Com., Cabinet for Health & Family Services ex rel.
M.H. v. R.H., 199 S.W.3d 201 (Ky. App. 2006).

VIII.

NOTICE/RELATIONSHIP OF DEPENDENCY, NEGLECT AND ABUSE TO
LATER TERMINATION PROCEEDINGS
Notice to an absent parent: Where an absent parent is entitled to “notice” of
dependency, neglect and abuse proceedings, he or she is entitled to appropriate
statutory notice, which cannot be satisfied by telephonic communications. In
M.J.R. v. Cabinet for Health and Family Services, Nos. 2013-CA-000646-ME,
2013-CA-000647-ME, 2014 WL 2040841 (Ky. App. May 16, 2014), the father left
Kentucky for Pennsylvania, while the mother and children remained in Kentucky.
After the Cabinet removed the children from mother’s custody, the caseworker
was in telephone contact with the father throughout the removal period, but no
statutory notices regarding the hearing were ever sent to him. Although the
appellate court ruled that the father’s absence from the DNA proceedings was
not fatal to the TPR proceeding, it also emphasized that those notices should
have been sent and that telephone contact was not sufficient.
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IX.

PLACEMENT OF CHILDREN
Relative placement: Kentucky statutes and administrative regulation express a
preference for placing children with relatives, assuming that there are willing and
qualified relatives available to take children who have been removed from their
home. See KRS 620.090; Baker v. Webb, 127 S.W.3d 622 (Ky. 2004) (stating
that Cabinet should have considered placement with distant cousins of child);
922 KAR 1:140. However, the existence of kinship care preferences does not
entitle an unqualified relative to placement, nor does it prevent continued
placement with foster parents where a child has bonded with those foster parents
and the biological parent has not objected to the foster care placement over a
period of time. In P.W. v. Cabinet for Health and Family Services, 417 S.W.3d
758 (Ky. App. 2013), the mother claimed that her low I.Q. meant that she could
not understand the possibility of relative placement and should prevent the
continued placement with foster parents after her attorney filed a motion for
immediate placement with persons related to the mother. The appellate court
said that the child’s mother had long acquiesced to the foster care placement,
assumed that she knew who her relatives were (expressing the viewpoint that a
parent must bear the burden of providing the Cabinet with some information
about a potential relative if they want their children placed with them), and
emphasized the bonding between the child and the foster parents in upholding
the motion’s denial.

X.

PERMANENCY HEARINGS
J.C. v. Com., No. 2012-CA-001731-ME, 2013 WL 5046582 (Ky. App. Sept. 13,
2013)
Child had been removed from home because of allegations of sexual abuse by
father, although those allegations were later determined not to be proven. After
child had been out of the home for about two years, GAL asked court to change
child’s goal from reunification to adoption. Trial court declined to do so at the
annual permanency review, but later at a case review hearing granted permanent
custody to foster parents. The appellate court held that this violated father’s due
process rights.

XI.

TERMINATION OF PARENTAL RIGHTS
A.

Who May File a Petition
KRS 625.050 permits a petition for involuntary termination of parental
rights to be filed only by the Cabinet, a child-placing agency licensed by
the Cabinet, County or Commonwealth Attorneys, or a parent. Foster
parents do not have standing to file for involuntary termination. See L.S.J.
v. E.B., 672 S.W.2d 937 (Ky. App. 1984). In P.C.C. v. C.M.C., Jr., 297
S.W.3d 590 (Ky. App. 2009), a child’s step-father attempted to use KRS
199.502 to avoid termination of parental rights, alleging that the father
had abandoned the child for not less than ninety days. The appellate
court overturned the trial court’s determination that permitted the
adoption, finding that the step-father had not clearly shown abandonment
because the mother’s hostility had prevented the father from contact with
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the child. Thus, although KRS 199.502 provides for adoption petitions that
do not demonstrate parental consent, it does not permit an end run
around the due process requirements of termination of parental rights.
C.M.C. v. A.L.W., 180 S.W.3d 485 (Ky. App. 2005). A petition filed under
KRS 199.502 must plead the statutory grounds for avoiding consent,
which are the same as the grounds for termination, and it must also show
Cabinet investigation and report. See R.M. v. R.B., 281 S.W.3d 293 (Ky.
App. 2009) (no prior termination of parental rights; petition filed as an
adoption petition; denied for lack of Cabinet investigation and report).
Note: There is significant litigation surrounding grandparents’ rights to
participate in termination proceedings, arising out of KRS 405.021(1). In
Com., Cabinet for Health and Family Services v. L.J.P, 316 S.W.3d 871
(Ky. 2010), parents faced with an involuntary termination filed a voluntary
termination that they attempted to condition on the child’s adoption by
their own parents, the grandparents. The Kentucky Supreme Court held
that the involuntary proceeding did not bar the parents’ attempt to
voluntarily terminate their parental rights and use “consent adoption,” but
the requirement that a child live with an adoption petitioner for ninety days
barred the grandparents' standing to adopt the child. They also lacked
standing to intervene in the termination proceeding. Review has been
granted in Followell v. Followell, 2012 WL 2360520 (Ky. App. June 22,
2012) to resolve conflicts between the grandparent visitation statute and
the termination of parents’ rights statute. See E.D. v. Com., Cabinet for
Health and Family Services, 152 S.W.3d 261 (Ky. App. 2004)
(grandparent whose child’s parental rights to their children (the
grandparent’s grandchildren) have been terminated lack standing).
B.

Parties to a Termination Proceeding
Children are indispensable parties to a termination proceeding. See KRS
625.060. The Cabinet is an indispensable party unless it is the petitioner,
as are the biological parents. However, unless a biological father is a
putative father under KRS 625.065, he is not entitled to notice of the
termination, nor must he be made a party.

C.

Grounds for Termination
1.

Abandonment.
a.

Incarcerated parents.
Incarceration alone is not a sufficient ground for
termination of parental rights. See M.L.C. v. Cabinet for
Health and Family Services, 411 S.W.3d 761 (Ky. App.
2013) (mother incarcerated in another state had not visited
children, but foster parents were not required by Cabinet to
take children out of state to visit. No other testimony
supported termination. Reversed and remanded.). See
also Cabinet for Human Resources v. Rogeski, 909
S.W.2d 660 (Ky. 1995) (incarceration is one factor in
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determining whether children’s best interest demands
termination).
b.

Cases finding abandonment.
Repeated incarceration, when coupled with inability to
provide a safe and stable environment for a child may
subject a parent to a valid claim of abandonment. See
W.A. v. Cabinet for Health and Family Services, Com., 275
S.W.3d 214 (Ky. App. 2008); see also J.D. v. Com.,
Cabinet for Health and Family Services, Nos. 2005-CA002342-ME, 2005-CA-002612-ME, 2006 WL 3457701 (Ky.
App. Dec. 1, 2006) (mother’s “criminal lifestyle” influenced
determination of abandonment and failure to provide
support).

c.

Closely related (the fifteen out of twenty-two months rule).
KRS 625.090(j) provides for termination on proof that a
child meets the requirements of KRS 625.090(1) with
regard to abuse or neglect and has been in foster care for
fifteen of the most recent twenty-two months. This
requirement stems from Congressional adoption of the
Adoption and Safe Families Act, (AFSA), Pub. Law 105-89,
111 Stat. 2115; 42 U.S.C. §675. The statute’s goal is to
insure that children remain in foster care for a limited time.
Com, Cabinet for Health and Family Services v. T.N.H.,
302 S.W.3d 658 (Ky. 2010).

2.

Failure to provide essential parental care for not less than six
months/no reasonable expectation of improvement.
J.S.B. v. Cabinet for Health and Family Services, Com., No. 2012CA-001413-ME, 2013 WL 4779756 (Ky. App. Sept. 6, 2013).
Cases involving parents’ failure to provide essential care involve
complex familial problems. In J.S.B., for example, the mother’s
mental health issues, her distrust of social service personnel, the
number of children involved and their individual mental health
problems, and the mother’s lack of personal resources all played a
role in the termination. Like many cases in which a termination
has been upheld, the Cabinet demonstrated significant efforts to
help the mother plan for a safe and stable home but had failed to
change the mother’s situation.

3.

Felony conviction involving serious physical injury to any child.
See C.W.S. v. D.R.B., Nos. 2011-CA-000460-ME, 2011-CA001257-ME, 2012 WL 1383208 (Ky. App. Apr. 20, 2012), in which
the majority upheld a termination of parental rights for a father
incarcerated for manslaughter involving a young child. The father
had not seen his daughter for twelve years and she had no
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interest in visiting him in prison. A dissenter argued that the
Cabinet failed to show that the daughter would be harmed by
visitation with her father.
XII.

REASONABLE EFFORTS
KRS 620.020 requires that unless there are aggravated circumstances, defined
in KRS 610.127, the Cabinet must show that it has made “reasonable efforts”
toward family reunification. See Cabinet for Health and Family Services v. K.H.,
423 S.W.3d 204 (Ky. 2014). What amounts to reasonable efforts depends upon
the individual case, but in K.H., supra, the father’s refusal to provide even
minimum documentation demonstrating that he could provide a safe and stable
home eliminated a requirement for the Cabinet to set up extensive services for
him. See also S.M.C. v. Com., Cabinet for Health and Family Services, Nos.
2013-CA-000943-ME, 2013-CA-000944-ME, 2014 WL 272404 (Ky. App. Jan. 24,
2014) (holding that the Cabinet made “reasonable efforts.”).

XIII.

AGGRAVATED CIRCUMSTANCES UNDER KRS 610.127
AFSA permits states to define a limited number of “aggravated circumstances”
under which no efforts need be made toward reunification. The list includes those
circumstances set out in KRS 600.020, namely, failure to have contact with a
child for not less than ninety days; extended incarceration (at least one year from
the date of the child’s entry into foster care) coupled with an absence of
appropriate, available relative placement; parental sexual abuse of a child and
parental refusal of available treatment; multiple removals of the child from the
parent’s home (two or more in the past two years); and the parent has caused
the child serious physical injury. In addition, KRS 610.127 includes parental
conviction of causing or contributing to the death of another child of the parent;
felony assault resulting in serious bodily injury to the child or another child of the
parent; prior involuntary termination as to another child; conduct related to
alcohol or drug abuse for a period of not less than ninety days that rendered the
parent incapable of caring for the child and refusal to complete available
treatment; mental illness; and mental retardation or developmental disability that
places the child at substantial risk of physical or emotional harm even if the
parent received the most appropriate and available treatment for twelve months.
Aggravated circumstances are dependent on parental behavior and do not relate
to children’s need for prolonged treatment. See S.K. v. Com., No. 2002-CA001446-DG, 2004 WL 1125064 (Ky. App. May 21, 2004).

XIV.

SELECTED LAW REVIEW ARTICLES
Suparna Malempati, "Beyond Paternalism: The Role of Counsel for Children in
Abuse and Neglect Proceedings," 11 U. N.H. L. Rev. 97 (2013) (proposing a
compromise option that lies between “best interest” and “client centered”
representation of a child).
Eliza M. Hirst & Harper S. Seldin, "Dismantling the United Front in Child Abuse
Cases: Reevaluting Delaware’s Serious Injury Statute after Fifteen Years of
AFSA," 19 Wash. & Lee J. Civil Rts. & Soc. Just. 317 (2013) (while Kentucky
courts have not necessarily viewed the “united front” defense described in this
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article as a bar to removal/termination, the article does discuss aggravated
circumstances under AFSA and state statutes, which may be helpful).
Gipson, Sonia N., "Black Kinship Circles in the 21st Century: Survey of Recent
Child Welfare Reforms and How It Impacts Black Kinship Care Families," 12
Whittier J. Child & Fam. Advoc. 1 (2013) (charts the ways in which welfare reform
has affect kinship placement within the African-American community).
Jacinta Patterson, "The Massachusetts Care and Protection System: Is A Low
Tolerance for Risk Really in the Best Interest of Children?," 22 B.U. Pub. Int. L.J.,
165 (2013) (suggesting that evidentiary standards have a negative impact on
system, causing the removal of too many children).
Vinita Andrapalliyal, “The CPS Took My Baby Away: Threats To Immigrant
Parental Rights and a Proposed Federal Solution," 7 Harv. L. & Pol’y Rev. 173
(2013) (discussing the intersection between immigration law and dependency,
neglect and abuse).
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FAMILY LAW UPDATE 2015

In true Tom Sawyer fashion, input on some of the most interesting and important topics
in the last twenty-four months was solicited from several sources.
Nam H. Nguyen and Michael Davidson (Law Office of Michael Davidson, PLLC)
contributed the discussion on child custody, including the several decisions issued on
the role of the guardian ad litem; Rebecca Ballard DiLoreto, Kentucky Litigation & Policy
Director for the Children’s Law Center, has supplied proposed Standards of Practice for
GALs1, a sample outline for the GAL report, and an expanded collection of related case
law (attached as an addendum); and Gretchen Hunt, Staff Attorney for the Kentucky
Association of Sexual Assault Programs, provided the summary of the new law for
Interpersonal Protective Orders (IPOs) for Victims of Dating Violence, Stalking and
Sexual Assault.
If there is time, Professor Louise Graham from UK’s College of Law and Eileen O’Brien,
2014-2015 Family Law Section Chair, have prepared short summaries of other notable
recent decisions (attached as an addendum).
And finally – additional materials on the recent decision of the U.S. Supreme Court on
same-sex marriage will also be provided as part of the presentation.
I.

CHILD CUSTODY
A.

Morgan v. Getter, 441 S.W.3d 94 (Ky. 2014)
1.

1

Background.
a.

Mother and Father divorced in 2003 and agreed to Mother
being sole custodian of their two daughters. In 2011, (after
the older daughter emancipated and moved to Florida to
attend college close to Father’s new residence), Father
petitioned the Court for custody of younger Daughter.

b.

Trial court appointed a GAL for younger Daughter because
it was “necessary to help the Court decide the case
properly.”

c.

GAL filed his Report after interviewing the parties,
Daughter, and going to Mother’s residence.

d.

GAL recommended that Daughter should be allowed the
opportunity to live with Father.

e.

Trial court opined that Mother would not be able to call
GAL as a witness. Mother then moved to strike GAL’s
Report.

Standards of Practice for GALs begin on page 2-31 of this handbook.
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f.

B.

2.

Issue: What is the proper role of a GAL in a child custody
proceeding?

3.

Holding: The roles of a GAL and de facto FOC should not be
confused.
a.

Attorneys appointed as de facto Friends of the Court may
file a report summarizing their findings and make
recommendations, but the sources of their reports must be
disclosed to the parties, and if summoned, they are subject
to cross-examination.

b.

The GAL represents the best interests of the child (not
necessarily the child’s wishes). The GAL does not testify or
file a report.

Hoskins v. Hoskins, No. 2013-CA-001748-ME, 2015 WL 222177 (Ky.
App. Jan. 16, 2015)
1.

C.

Trial court modified custody to joint custody and allowed
Daughter to live with Father in Florida.

Background.
a.

Post Morgan v. Getter Court of Appeals decision. Mother
and Father divorced in 2008 and were awarded joint
custody with no designation of a primary residential parent.

b.

Mother filed a Motion to Modify Custody and Parenting
Time in 2013. The trial court sua sponte appointed a GAL
to represent the child’s interest and ordered the GAL to file
a report within thirty days.

c.

The GAL filed his report and the trial court relied on the
report in its subsequent Order modifying timesharing.

2.

Issue: What is the proper role of a GAL?

3.

Holding: The trial court created a hybrid FOC/GAL just as in
Morgan v. Getter. Courts are cautioned to distinguish the roles of
FOC and GAL. A GAL is not an advisor to the Court nor an
investigator for the Court. A GAL must participate like any other
attorney in the case – by engaging in motion practice, discovery,
and presenting evidence at the final hearing.

Coffey v. Wethington, 421 S.W.3d 394 (Ky. 2014)
1.

Background.
a.

Mother and Father awarded joint custody of their two
children as part of their divorce settlement in 2001.
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b.

Mother was designated “primary residential custodian.”

c.

Although Father was granted timesharing every other
weekend, as well as extended holiday and summer
timesharing, Father failed to exercise regular, consistent
timesharing with the children.

d.

Mother passed away in January 2010; at that time Father
had failed to see his children for thirteen months.

e.

The Coffeys, Mother’s nephew and his wife, were awarded
emergency custody of the children through a DNA action.

f.

DCBS did not recommend placement with Father – DCBS
substantiated neglect, physical abuse, and sexual abuse
(although all related to another child).

g.

Green Circuit Court awarded the Coffeys and Father joint
custody, with Father allowed visitation with the children.

2.

Issue: Did the Coffeys have standing to petition the trial court for
custody of the two children?

3.

Holding: Yes. Per Mullins v. Picklesimer, 317 S.W.3d 569, 575
(Ky. 2010), the UCCJEA (KRS 403.800 et seq.) applies not just to
interstate matters, but intrastate matters as well.
a.

“If a non-parent has physical custody of a child and has
been awarded legal custody or claims a right to legal
custody then the non-parent has standing.” Coffey, 421
S.W.3d at 397.

b.

The Coffeys had standing pursuant to KRS 403.800(13) as
persons acting as parents:
“Person acting as a parent” means a
person, other than a parent, who:
(a) Has physical custody of the child or has
had physical custody for a period of six (6)
con-secutive
months,
including
any
temporary absence, within one (1) year
immediately before the commencement of a
child custody proceeding; and
(b) Has been awarded legal custody by a
court or claims a right to legal custody under
the law of this state.

2-119

D.

Crews v. Shofner, 425 S.W.3d 906 (Ky. App. 2014)
1.

Background.
a.

Mother and Father were awarded joint custody of their two
children pursuant to a Timesharing Modification Order
entered on December 18, 2012.

b.

In the 2012 Order, the trial court acknowledged both
parties’ histories of drug and alcohol abuse but found that
it did not endanger the children.

c.

Shofner, the children’s paternal grandmother, filed a
Petition for Sole Custody of the children on May 20, 2013.

d.

Neither Mother nor Father filed responsive pleadings within
twenty days of service, and Shofner filed a Motion for
Default Judgment. The trial court granted Shofner’s Motion
and awarded her sole custody of the children.

2.

Issue: May a trial court grant a Motion for Default Judgment and
award custody entirely on the basis of pleadings?

3.

Holding: No. An evidentiary hearing is a prerequisite to any
custody award, and trial courts must make findings consistent with
the statutory elements contained in KRS 403.270(2).
“Nonparents may attain standing to seek custody or visitation of a
child only if they qualify as de facto custodians, if the parent has
waived her superior right to custody, or if the parent is
conclusively determined to be unfit . . . . On remand, the court
shall determine if Shofner qualifies as a de facto custodian, or if
[Mother and Father] are conclusively found to be unfit. Without
such a determination, Shofner does not have standing to
proceed.” Id. at 912.

E.

Danaher v. Hopkins, 449 S.W.3d 765 (Ky. App. 2014)
1.

Background.
a.

Mother and Father married in 2008 and had a son in
November 2009. Shortly after the birth of their son, Mother
and Father moved to North Dakota.

b.

While in North Dakota, Father was convicted of felony
abuse and neglect charges and sentenced to two years of
electronic home monitoring and three years probation.

c.

In February 2010, Mother obtained an Order of Protection
against Father because of Father’s acts of domestic
violence.
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F.

d.

In July 2010, Mother served three months in jail and Child
moved to North Carolina to live with Paternal Aunt. Mother
relocated to North Carolina upon her release to live with
Child. At some point, Father also relocated to North
Carolina.

e.

In August 2011, the parties separated and Mother and
Child relocated to Massachusetts. Mother and Child then
moved to Kentucky. From November 2011 through April
2012, Father exercised visitation with Child in North
Carolina at an apartment leased by Mother.

f.

On November 8, 2012, Father filed a Petition in North
Carolina seeking joint custody of Child.

g.

Father failed to disclose his convictions from North Dakota
in his North Carolina Petition.

h.

Mother did not respond, and North Carolina court awarded
Father sole custody of Child.

i.

Mother filed a Domestic Violence Petition in Kentucky after
learning that Father intended to take custody of Child.
After a hearing with both parties present, the Kentucky trial
court exercised temporary emergency jurisdiction and
restrained Father from having contact with Child and
awarded Mother temporary custody.

j.

Father sought to register the North Carolina custody order,
which the Kentucky trial court denied.

2.

Issue: Did the Kentucky trial court properly deny Father’s Motion
to register the North Carolina custody determination?

3.

Holding: Yes. A Kentucky court may only enforce foreign custody
decrees when the issuing state had jurisdiction under the
UCCJEA. When Father filed his Petition in North Carolina, Child
had not been in North Carolina for seven months; therefore, North
Carolina was no longer Child’s home state.

Ellis v. Ellis, 420 S.W.3d 528 (Ky. App. 2014)
1.

Background.
a.

Mother and Father divorced in Indiana in 2012, agreeing to
split custody of their two children.

b.

Before entry of the decree in Indiana, Father moved with
son to Kentucky, and around the same time, Mother
moved with daughter to Arizona.
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c.

Later in 2012, Father sought to register the Indiana decree
in Kentucky, and Mother sought to register the same in
Arizona in early 2013. Indiana relinquished jurisdiction over
custody in 2013.

d.

The Kentucky trial court found that Arizona would be a
more appropriate forum to litigate son’s custody, so as to
avoid splitting jurisdiction.

2.

Issue: Did the Kentucky trial court properly defer to Arizona as a
more appropriate forum to litigate Son’s custody?

3.

Holding: No. Because of all of the evidence pertaining to Son is
located in Kentucky, and because of the significant disadvantage
to Father of litigating Son’s custody in Arizona, the trial court erred
by deferring jurisdiction to Arizona.
Although the splitting of jurisdiction in custody matters conflicts
with the purpose of the UCCJEA, custody cases should not be
consolidated when children reside in two different states. Id. at
531.

G.

A.G. v. T.B., 452 S.W.3d 141 (Ky. App. 2014)
1.

Background.
a.

Mother and Father divorced in 2004 and were awarded
joint custody of their two children with Mother designated
“primary residential parent.”

b.

There had been significant acrimony between the parties,
including companion domestic violence actions and DNA
cases.

c.

In 2009, the trial court allowed Mother to relocate with the
children to Mississippi. Mother returned to Kentucky
“temporarily” in 2010, and filed her Notice of intent to
relocate back to Mississippi in January 2013.

d.

Father objected to the relocation and filed a Motion to
modify parenting time.

e.

Trial court granted Father’s Motion to modify parenting
time and prevent Mother from relocating back to
Mississippi with children.

2.

Issue: Did the trial court properly modify the parenting time
schedule?

3.

Holding: Yes. Father’s Motion was one to modify parenting
time/visitation/timesharing, not a Motion to modify custody; and
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therefore, did not require the requisite affidavits. Although Mother
intended to move back to Mississippi, in the interim, the children
adjusted to their home and schools back in Kentucky while being
back and had a bonded relationship with Father.
H.

W.R.L. v. A.H., No. 2014-CA-001240-ME, 2015 WL 1746240 (Ky. App.
Apr. 17, 2015)
1.

I.

Background.
a.

ML and AH were involved in a committed, same-sex
relationship from 2005-2011. ML was artificially
inseminated by a sperm donor in 2006.

b.

ML and AH raised Child together as a family until their
separation.

c.

AH continued to spend time with Child even after ML and
AH’s separation until February 2014.

d.

ML married WRL in 2012.

e.

AH filed a Petition for Joint Custody in March 2014.

f.

In April 2014, WRL filed a Petition for Step-Parent
Adoption. (AH was not named as a party to that
proceeding but intervened).

g.

The trial court dismissed the Petition for Adoption relying
on Mullins v. Picklesimer because of the pendency of AH’s
custody action.

2.

Issue: Did AH have standing to intervene in the adoption
proceeding?

3.

Holding: No. (1) A party’s mere expectation of a custody award in
a separate proceeding does not confer standing to intervene in an
adoption proceeding. The UCCJEA does not govern an adoption
proceeding. (2) AH is not a person whose consent to the adoption
is required. Because paternity had not been established the only
person whose consent was required was the biological mother,
ML.

B.D. v. Com. Cabinet for Health and Family Services, 426 S.W.3d 621
(Ky. App. 2014)
1.

Background.
a.

Two of BD’s children were removed from her home in a
DNA proceeding. BD’s third child was removed at birth. BD
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filed a Petition for Immediate Entitlement to Custody in the
Circuit Court.
b.

J.

The Family Court dismissed BD’s Petition stating that
because the Orders were entered in Family Court, BD
should appeal to the Court of Appeals.

2.

Issue: Is a Petition for Immediate Entitlement an appeal?

3.

Holding: No. A Petition for Immediate Entitlement is an original
action, which statutorily should be held by the Circuit or Family
Court. Temporary removal orders are interlocutory and are not
ripe for appeal.

Curry v. Curry, 430 S.W.3d 909 (Ky. App. 2014)
1.

Background.
a.

Mother and Father divorced in 2000. The Bullitt Circuit
Court awarded the parties joint custody of their two
children with Mother designated “primary residential
custodian.” In 2005, Father, after moving to West Virginia
with the children, filed a Motion to Modify the prior Custody
Order. The trial court granted Father’s Motion, and Father
was designated PRC.

b.

The children continued to regularly exercise timesharing
with Mother in Kentucky and maintained relationships with
family on their maternal side.

c.

In 2013, Father was arrested in WV for domestic violence
committed against older Child.

d.

After the end of the school year, Mother returned to KY
with younger Child (older Child had emancipated) and filed
Motion for Temporary Sole Custody in the Bullitt Circuit
Court.

e.

The trial court refused to exercise jurisdiction because
Child had been a resident of West Virginia for over six
months prior to Mother’s Motion.

2.

Issue: Did the trial court properly decline to exercise continuing,
exclusive jurisdiction?

3.

Holding: No. Kentucky retains exclusive, continuing jurisdiction
over custody (even if the child acquires a new home state) unless
substantial evidence is no longer available in Kentucky concerning
the child’s care, protection, training and personal relationships.
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K.

Residency of child in Kentucky is not a requirement for a
court to exercise continuing, exclusive jurisdiction.

b.

The trial court also improperly considered Mother’s county
of residence in assessing jurisdiction under the UCCJEA.

Doane v. Gordon, 421 S.W.3d 407 (Ky. App. 2014)
1.

II.

a.

Background.
a.

Doane, Father, was granted permanent custody of Child as
part of a DNA proceeding. Maternal grandmother filed a
Petition for Visitation. Child’s Mother consented to
grandparent visitation (Mother lived with Maternal GM).
Doane objected.

b.

Although apprehensive about the lack of stability in
Maternal GM’s home and Maternal GM’s minimal contact
with Child, the trial court found that Mother retained the
paramount right to determine whether Maternal GM could
interact with Child.

c.

But trial court’s Order would not take effect until any Order
of the Court of Appeals.

2.

Issue: Did mother have a right to permit grandparent visitation
even after losing custody?

3.

Holding: No. Mother lost standing to assert her fundamental
interest right to direct the care, custody and control of Child when
she lost custody of Child in the earlier DNA proceeding.

INTERPERSONAL PROTECTIVE ORDERS (IPOs)
A.

Information was presented to Kentucky legislators about the need for this
protection, including information compiled by the American Bar
Association:
http://www.americanbar.org/content/dam/aba/migrated/domviol/pdfs/0908
/Standards_of_Practice_for_Lawyers_Representing_Victims_of_DV_SA_
Stalking.authcheckdam.pdf

B.

Kentucky’s rates of sexual, domestic and stalking violence are higher than
the national average.

C.

House Bill 8: Dating Violence, Stalking & Sexual Assault Protective Orders
(Thanks to LRC for this summary)
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1.

Sections 1 to 18.
These sections condense and reorganize the existing KRS
Chapter 403 on domestic violence, maintaining all of the existing
procedures for obtaining emergency protective orders (EPOs) and
domestic violence orders (DVOs) for a “member of an unmarried
couple.” Members of an unmarried couple must have a child in
common or have lived together.

2.

Sections 19 to 36.
These sections create a new, parallel structure in KRS Chapter
456 for IPOs for dating violence, stalking, and sexual assault.
Details of DVO/IPO provisions:
a.

b.

c.

Section 19 – Definitions.
i.

This section defines terms such as: dating
relationship, dating violence and abuse, and order
of protection.

ii.

The definition of dating relationship offers six
factors courts may consider to determine whether a
relationship qualifies for a protective order,
including the frequency, type, and duration of
interaction.

Section 20 – Legislative intent.
i.

In addition to mirroring intent from existing Chapter
403, the law stipulates that nothing in the law’s
language expands the federal gun ban to include
dating violence cases.

ii.

This is because those in dating relationships are
not included in the definition of “intimate partner”
found in the federal law.

Section 21 – Petitions for protective orders.
i.

Victims of the following may apply for an order of
protection: domestic violence and abuse; dating
violence and abuse; stalking; sexual assault. An
adult family member of the victim, who is a minor,
may also apply on the victim’s behalf.

ii.

Each county must have a protocol for twenty-fourhour access to IPOs/DVOs.
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iii.

d.

e.

f.

Gives concurrent jurisdiction to District or Circuit
Courts, with other supplemental jurisdiction if
authorized by the Supreme Court.

Section 22 – Temporary protective orders.
i.

Courts must review a filed petition immediately.

ii.

The court shall issue a temporary protective order if
there is an immediate and present danger of
domestic violence and abuse, dating violence and
abuse, stalking, or sexual assault.

iii.

Courts shall schedule an evidentiary hearing not
more than fourteen days in the future, where both
parties will present evidence.

Section 23 – Continuing effectiveness of temporary orders.
i.

If the adverse party is not present for the initial
evidentiary hearing following a temporary protective
order, the order may be continued, but for no more
than six months.

ii.

A new temporary order shall not be issued unless
the petitioner files a new petition, which starts the
six months process again.

iii.

If the parties attend the same school, the court shall
impose conditions which protect the petitioner while
creating the least disruption to education.

Section 24 – Issuance and contents of protective orders.
i.

Following a finding of prohibited acts by a preponderance of the evidence presented at a hearing,
the court may issue a protective order restraining
the adverse party from: committing further acts;
unauthorized contact or communication; approaching the petitioner within a specified distance; going
within a specified distance of the petitioner’s
residence, school, or place of employment; and
damaging any of the property of the parties.

ii.

Non-temporary IPOs/DVOs shall be effective for no
more than three years, but may be reissued for
subsequent periods of up to three years each time.
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g.

h.

Section 25 – Effectiveness of protective orders.
i.

An IPO/DVO shall become effective and binding on
the respondent when the respondent receives
notice.

ii.

Testimony offered by an adverse party in an
IPO/DVO hearing shall not be admissible in any
criminal proceeding involving the same parties.

iii.

The court may, with good cause, seal the records in
a case that did not result in the issuance of a nontemporary protective order.

Section 26 – Divorce or custody action.
If a divorce or custody case is opened, the initiating party
must inform that court of existing protective orders.

i.

j.

Section 27 – Law enforcement.
i.

A law enforcement officer who has reason to
suspect that a person has been the victim of
domestic violence and abuse, dating violence and
abuse, sexual assault, or stalking shall use all
reasonable means to provide assistance to the
victim.

ii.

For domestic violence cases, law enforcement shall
report all incidents of actual or suspected abuse to
the Cabinet for Health and Family Services.

Section 28 – GPS monitoring.
Courts may require respondents to participate in a global
positioning monitoring system if the respondent has
substantially violated an existing protective order and the
court determines using a GPS would increase the
petitioner’s safety.

k.

Section 29 – Law Information Network of Kentucky.
i.

The appropriate agency shall enter summonses
and orders issued into the Law Information Network
of Kentucky (LINK) immediately after receiving
them from the circuit clerk.

ii.

LINK allows law enforcement officers to access
protective orders from their vehicles.
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l.

m.

Section 30 to 35 – Foreign protective orders.
i.

Protective orders issued by another state are
presumed valid by all peace officers and courts in
the Commonwealth.

ii.

Once a court has authenticated a foreign protective
order, the court shall order enforcement in
Kentucky.

iii.

Foreign protective orders shall be cleared from
LINK when the order expires.

iv.

The circuit court clerk shall validate each foreign
protective order annually.

v.

A person who has filed a foreign protective order in
Kentucky must inform the court of any change in
the order.

vi.

Requires Kentucky courts to include a statement
that orders are entitled to full faith and credit under
federal law.

Section 36 – Violations.
A violation of an order of protection is contempt of court
and a criminal offense.

3.

Section 37 to 51 – Conforming amendments to existing statutes.
Regarding the DVO address protection program, GPS monitoring
programs in counties, warrantless arrest for intentional or wanton
physical injury to a person in a dating relationship, arrests for
violations of IPOs and DVOs, converting existing stalking
restraining orders to IPOs.

4.

Section 52 – Delayed effective date.
January 1, 2016 (rather than the usual ninety days after
adjournment).
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DOMESTIC RELATIONS UPDATE
Louise E. Graham* and Eileen M. O’Brien**

I.

UNWED CO-HABITATORS ACQUIRING PROPERTY
Smith v. Smith, 450 S.W.3d 729 (Ky. App. 2014)
In a not uncommon situation, two parties who eventually married had lived
together, and acquired property together, before marriage. This situation was
somewhat unique in that the period of cohabitation and property acquisition was
between the first and second marriages of the parties to one another. The Court
of Appeals noted that Kentucky law permits those cohabitating to use the
theories of partnership, joint venture, or other profit-sharing arrangement to stake
a claim to property if proof is sufficient, and upheld the trial court’s finding that
there was a joint venture between these two parties. That finding meant that the
assets acquired were jointly owned by the parties and that no tracing of the funds
used to acquire the property was necessary.

II.

COST OF LIVING INCREASES TO RETIREMENT FUNDS
Brown v. Brown, 456 S.W.3d 823 (Ky. App. 2015)
When one party receives a share of retirement assets as a deferred distribution
and the decree does not exclude COLAs, the spouse receiving the payments is
also entitled to the COLA increases. “To hold otherwise, would result in a
reallocation of the percentage values, i.e. the non-employee spouse would
receive less than the fifty percent value of the marital portion and the employee
spouse would receive more."

III.

INTERPRETING
AGREEMENTS

SEPARATION

OR

PROPERTY

SETTLEMENT

Davis v. Davis, No. 2012-CA-0012430-MR, 2013 WL 2450204 (Ky. App. June 7,
2013)
As part of the parties' property settlement agreement, husband undertook to
maintain a life insurance policy for his former wife, Linda. After the divorce,
husband changed the policy beneficiary to his new wife, Karen, and then died.
Both women claimed the life insurance proceeds. However, the divorce
agreement did not incorporate the property settlement agreement by reference or
mention it in any way. The separation agreement appeared in the record, but not
in the court's order. The second wife filed an action in the probate court to
resolve the controversy. Although she intervened in that action and filed a thirdparty complaint against the estate, the first wife also sought to have a nunc pro
tunc order entered in the divorce case but was not successful. The appellate
*
**

Professor of Law, University of Kentucky College of Law.
Stoll Keenon Ogden PLLC.
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court said that a divorce action cannot be revived after the death of one of the
parties and that a nunc pro tunc order cannot correct a matter about which a
decree is silent.
IV.

PROPERTY DIVISION AT DISSOLUTION
A.

Symonds v. Symonds, Nos. 2011-CA-001557-MR, 2011-CA-0016530MR, 2013 WL 5052773 (Ky. App. Sept. 13, 2013)
Perhaps we can guess the outcome of any case that contains the
information that husband hid some $30,000 in a box with a false bottom.
The real importance of this case lies in the fact that in 1993 husband told
the wife that he was going to leave her as soon as their son graduated
from high school. When the son graduated in 2008, the husband did just
that. During the marriage the husband controlled the parties' joint bank
account. The wife presented evidence that husband made significant
withdrawals from marital accounts, and he could not account for the use
of that money. Other significant amounts were placed in the son's name,
while still other money was hidden. The husband admitted he was
"always hiding money" around the house. The husband tried,
unsuccessfully, to claim that he lost much of the money in the stock
market. The trial court added back in the "hidden" money and allocated
most of it to the husband. More importantly, it used dissipated assets to
offset the wife's KTRS retirement fund, allowing more of the husband's
retirement assets to be available for division. The appellate court
approved.

B.

Bailey v. Bailey, 399 S.W.3d 797 (Ky. App. 2013)
A husband who was injured after the parties' separation converted his
pension benefits to disability benefits, which under Holman v. Holman, 84
S.W.3d 903 (Ky. 2002), could not be treated as marital property. The wife
filed a timely CR 59.05 motion, claiming that throughout this extended
proceeding she had never been given a copy of the husband's pension
plan as required by disclosure rules. A limited decree of dissolution had
been entered in 2004, but it was 2011 before the wife managed to take
the husband's deposition and see a copy of the retirement plan. That
copy revealed that unlike the benefits in Holman, the Bailey husband's
benefits converted to pure longevity benefits when he reached age sixtytwo. With that information, the trial court awarded the former wife half of
the pension benefits earned during the marriage. The husband's
persistent nondisclosure was the primary reason that the CR 59.05
motion succeeded.

C.

Ford v. Perkins, 382 S.W.3d 821 (Ky. 2012)
When the parties married, the husband was employed by a family owned
company, at which he had a 401K plan. Husband testified that there were
pre-marital contributions to the plan, but he did not have personal records
of those contributions and the company records were destroyed by a
flood. The only records offered at trial showed only post marital
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contributions. At some point the husband resigned from the company and
his 401K was rolled over into an IRA. This IRA was the subject of dispute.
The trial court ruled that the husband had not carried his burden of proof
to show that it had any non-marital component and split the IRA evenly
between the parties. The husband appealed to the Kentucky Court of
Appeals, which agreed that the IRA was marital, but held that it should be
awarded to the husband because there was no proof in the record of the
wife's direct or indirect contribution. The wife argued that the marriage
permitted the contribution to be assumed. The Kentucky Supreme Court
vacated and remanded to the trial court, noting that the mere fact of an
asset's acquisition during marriage did not permit a presumption of
contribution, but stated that on remand the wife would have an
opportunity to argue that her homemaker contribution should be taken
into account.
D.

Gallagher v. Gallagher, No. 2012-CA-000671-MR, 2013 WL 5886028 (Ky.
App. Nov. 1, 2013)
The appellate court held that there is no presumption that debt created
during the marriage is marital, but did not require the trial court to make
specific findings on who created and who benefited from the debt. There
was no error when trial court assigned husband to pay half of credit card
debt, even though some cards were in wife's name alone.

E.

Chilton v. Chilton, No. 2012-CA-000181-MR, 2013 WL 2475588 (Ky. App.
June 7, 2013)
This case follows Howard v. Howard, 336 S.W.3d 433 (Ky. 2011),
permitting a spouse (the wife) to be held in contempt by a state divorce
court for failing to reimburse a former husband for his compelled payment
of a debt assigned to the wife in the divorce. The appellate court repeated
the rule that even without a hold harmless clause in the decree the wife's
obligation to repay the husband was not discharged in bankruptcy,
although her debt to the primary creditor, in this case, Capitol One, was
so discharged. See 11 U.S.C. §523(a)(5), (15).

F.

Muir v. Muir, 406 S.W.3d 31 (Ky. App. 2013)
The parties' dispute centered on the trial court's award of a home deeded
to the parties jointly by the wife's uncle during the marriage. The deed
showed that it was made for $1 consideration and "a home for as long as
he lives." The wife moved into the home and cared for her uncle. She
never returned to live with the husband in his non-marital home during the
relatively short marriage. The husband complained when the trial court
awarded him his non-marital home and awarded the wife the gifted
property, which it had found to be marital. The husband believed that he
should have been given half the value of the gifted home, but the
appellate court held that the trial court, having considered all the required
statutory factors, was within its discretion to make the award.
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V.

MAINTENANCE
A.

Walters v. Walters, No. 2012-CA-001990-MR, 2013 WL 6198481 (Ky.
App. Nov. 27, 2013)
Anesthesiologist with an income of $425,000 per year ordered to pay
$10,000 per month maintenance to former wife with little education and
an income of temporary worker's compensation benefits' earned as a
result of an accident that happened while she was a rural mail carrier.
The parties had accumulated little marital property because they had
spent most of the money the husband earned during the marriage. The
appellate court noted that the husband's monthly expenses were
$16,123.15; the wife's were $11,712.81. Readers may find the following
quotation from the appellate opinion enlightening. In describing the
money allocated to each party the court said, "[The] stipulated exhibit
shows that Steve would have net cash available to spend of $16,270
each month after paying the requested maintenance of $10,000.
Tambra's $10,000 per month maintenance request would amount to 38
percent of Steve's net income and 28 percent of his gross. Adding
Tambra's monthly workers' compensation benefit of $2,190 to Steve's
monthly salary of $35,417, results in a combined income pool of $37,606.
A $10,000 maintenance award from Steve to Tambra would result in
Tambra receiving 42 percent of the combined monthly income. These
percentages are not unreasonable. Moreover, the maintenance requested
by Tambra added to her monthly workers' compensation benefit only
slightly exceeds her total monthly expense budget."

B.

Huey v. Huey, No. 2012-CA-001924-MR, 2014 WL 1407236 (Ky. App.
Apr. 11, 2014)
The Kentucky Court of Appeals held that it was not error to award ten
years maintenance to a wife who was not an American citizen and so
could not seek work in the United States or change her immigration status
without fear of deportation, reasoning that this would allow her to remain
in this country with her children until they were no longer minors and then
allow her to return to England where she could seek employment.

C.

Adams v. Adams, No. 2012-CA-000467-MR, 2013 WL 645737 (Ky. App.
Feb. 22, 2013)
The husband claimed that he was not capable of gainful employment but
had been denied Social Security disability benefits. The wife made four
times as much money as the husband, but argued that he was
malingering in his disability claim. She also argued that because his acts
of domestic violence against her had been well-established in both the
divorce case and an on-going DVO, she should not be required to pay
maintenance to him. The trial court said that it could reduce the amount of
maintenance, which it did by half, awarding only $500 per month although
the husband had a greater need. However, it could not entirely deny the
husband maintenance based on his "fault" in committing domestic
violence.
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D.

Tudor v. Tudor, 399 S.W.3d 791 (Ky. App. 2013)
A husband sought modification of his maintenance obligation, which had
been established when he made $96,000 per year. The trial court
considered the husband's $48,000 income, but also took into account the
income of his new wife and expenses for the children of his remarriage.
On appeal, the Kentucky Court of Appeals held that the trial court should
not have considered the second wife's income, but that it might look at
whether the husband's expenses had been reduced due to his new
marriage.

VI.

CHILD CUSTODY
A.

Goss v. Harrison, No. 2012-CA-0001774-ME, 2013 WL 3357604 (Ky.
App. July 5, 2013)
Woman who had been child's maternal grandmother's intimate partner
had a significant role in caring for the child for approximately five years.
Goss, the partner, attended medical visits and school activities and
provided food, clothing, and shelter for the child. The child's father had
little contact for the first two years of the child's life, but later sought
custody and visitation. The father and mother agreed to joint custody and
became active in the child's life. Goss also continued to be involved with
the child. However, in 2010, the father sought sole custody and an order
prohibiting Goss from contact with the child. He alleged that the mother
had abandoned the child to Goss and the child's grandmother and that
they were alienating the child from him. A GAL appointed by the court
recommended continued contact with Goss. The mother and father
entered into an agreed order, again deciding to share joint custody. Goss
continued her involvement until 2012, when the mother informed her that
she was not allowed to see or speak to the child. Goss then asked the
family court to permit her to intervene in the custody proceeding as a de
facto custodian or to grant her visitation. Her motion was denied. On
appeal she argued that although she was neither a de facto custodian nor
a grandparent, she had standing under the waiver doctrine of Mullins v.
Pickelsheimer, 317 S.W.3d 569 (Ky. 2010). The Kentucky Court of
Appeals distinguished Mullins because it said that the waiver doctrine had
only been applied in that case after the court had determined that the
party seeking to invoke the waiver doctrine had standing because she
was "a person acting as a parent." Goss, in contrast, could not qualify as
a "person acting as a parent," so she lacked standing to intervene in the
custody case.

B.

Druen v. Miller, No. 2013-CA-000336-ME, 2013 WL 5676894 (Ky. App.
Oct. 18, 2013)
Same sex partners who agreed to have a child through the use of a
sperm donor and who lived together with that child, although one of them
was not the biological parent, fell under the Mullins v. Picklesheimer, 317
S.W.3d 569 (Ky. 2010) rule, both as to standing and as to the biological
parent's waiver of her superior right to custody.
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VII.

CHILDREN AS WITNESSES IN CUSTODY CASE
Takac v. Strickley, No. 2013-CA-000149-ME, 2013 WL 5676871 (Ky. App. Oct.
18, 2013)
Although decided under Chapter 620 because the father sought an emergency
custody order after he alleged the mother was abusive toward the child, this case
may be important because the Kentucky Court of Appeals held that it was error
for the trial court to refuse to permit the testimony of the fifteen year old children
unless it determined that they were not competent to testify. The mother testified
and her version of the alleged abuse should have been capable of being
rebutted. The appellate court said to deny the father the right to provide rebuttal
witnesses violated his due process rights.

VIII.

CHILD SUPPORT
A.

Gross Income for the Purposes of Setting Child Support
Bell v. Bell, 423 S.W.3d 219 (Ky. 2014)
Father was not a self-employed person, but the trial court deducted his
unreimbursed business expenses from his gross income prior to setting
child support, on the ground that those expenses constituted an
"extraordinary factor" permitting an adjustment from the child support
guidelines. The Kentucky Supreme Court said the Kentucky Court of
Appeals had correctly determined that trial court discretion in the matter
of child support did not extend to avoiding the statutory scheme for
determining the gross income. The husband was a salesman who was
paid only on commission but was expected to "maintain client value" by
entertaining. He had around $36,000 in unreimbursed business expenses
and a salary of about $125,000. The child support statute did not define
"self-employed," but the list in the statute was confined to persons who
had an ownership stake in the business, which the husband lacked. The
husband claimed that his income stream was entirely dependent on his
actions, but the court said that this was not sufficient, noting that he had a
supervisor. The court said that it was within the trial court's discretion to
deviate if it found the expenses to be extraordinary.

B.

Double Dipping Problems
Penner v. Penner, 411 S.W.3d 775 (Ky. App. 2013)
The appellate court said that the trial court could not treat the husband's
restricted stock shares as an asset to be divided between the parties and
also as an income source to the husband for the purpose of child support.
In addition, the appellate court found that consistent significant gift
income from the wife's parents to her should have been included as
income for child support purposes.

2-136

C.

Emancipation of a Child
Seay v. Seay, 404 S.W.3d 215 (Ky. App. 2013)
The appellate court held that the emancipation of a child under a multichild child support order automatically triggered an obligor's right to
review of the child support without proof that the difference would amount
to the generally required statutory 15 percent threshold. See also Dickens
v. Dickens, 401 S.W.3d 489 (Ky. App. 2013).
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CASE LAW PERTINENT TO GUARDIAN AD LITEM PRACTICE
Children's Law Center, Inc.
December 2014
Louisville Pro Bono Panel

I.

REPRESENTATION OF CHILDREN BY GUARDIANS AD LITEM IN CUSTODY
AND DEPENDENCY, NEGLECT AND ABUSE MATTERS
Morgan v. Getter, 441 S.W.3d 94 (Ky. 2014). The Supreme Court of Kentucky
held that a "guardian ad litem should not be confused with the de facto friend of
the court." A friend of the court is appointed to investigate and make reports and
recommendations to the court on behalf of the court. As such, a friend of the
court is subject to cross-examination just like any other witness. The guardian ad
litem, however, is an attorney for the child, and counsels and represents the
child through discovery and motions, and presents and advocates the child's
case during court proceedings. Because the guardian ad litem is an attorney, the
GAL does not testify and thus is not subject to cross-examination.

II.

EMERGENCY JURISDICTION IN DEPENDENCY, NEGLECT AND ABUSE,
AND RELATED MATTERS
A.

Bissell v. Baumgardner, 236 S.W.3d 24 (Ky. App. 2007). Kentucky court
had subject matter jurisdiction under the UCCJEA when wife filed for a
DVO in the state after husband had previously filed for divorce in another
state. Appellate court held that trial court had emergency jurisdiction to
award DVO to both wife and the two minor children. Trial court also had
subject matter jurisdiction to award wife temporary custody, although
foreign state court retained subject matter jurisdiction over the final
custody determination. There is no residency requirement for a DVO or
under the emergency custody section of the UCCJEA, but under the latter
act, Kentucky may only award temporary custody and may not unilaterally
usurp another state's jurisdiction over the final custody determination.

B.

Hearld v. Hearld, 278 S.W.3d 162 (Ky. App. 2009). Father, who had
custody of minor children under parties' separation agreement and lived
with them in North Carolina, removed children from Kentucky while they
were visiting mother and thereafter did not return children to her. Mother
sought to use emergency custody jurisdiction under UCCJEA to support
award of custody to her, but appellate court held that children's home
state of North Carolina had subject matter jurisdiction that could not be
interdicted by Kentucky. Moreover, father's imminent deployment to Iraq
was not evidence of neglect or abuse that would serve as a predicate to
emergency custody.

C.

Discovery Matters
C.C. v. Cabinet for Health and Family Services, 330 S.W.3d 83 (Ky.
2011). Civil discovery rules apply prior to the adjudication hearing in
dependency, abuse and neglect cases. The short time frame between an
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emergency custody hearing and a temporary removal hearing does not
preclude the application of the rules, although a trial court retains the
power to control abusive uses of discovery.
D.

Grounds for Emergency Removal from Home
[Please note that the cases listed under this section are not intended to
be exhaustive, but to give examples of parental behavior that has resulted
in emergency removal orders].
1.

Removal apparently approved/not contested at that time.
a.

C.J.M v. Cabinet for Health and Family Services, 389
S.W.3d 155 (Ky. App. 2012). Emergency removal was
effected after Cabinet workers were notified child tested
positive for marijuana at birth. Child was at home with
parents when the Cabinet learned of positive tests. When
Cabinet workers went to the child’s home to investigate
they observed a large stack of cases of beer; they also
observed beer cans under the porch. The child was
sleeping on the couch as no bed had been provided. After
the child’s father stated that he was not going to stop
smoking marijuana, Cabinet workers had the family come
to their office. With help of law enforcement, they removed
the child.

b.

T.G., Sr. v. Cabinet for Health and Family Services, Nos.
2012-CA-001867-ME, 2012-CA-001868-ME, 2013 WL
5305761 (Ky. App. Sept. 20, 2013). Emergency removal
after a four year old autistic child was found wandering
outside of his own apartment and into other people's
apartments. The mother was passed out in the apartment
and a younger child had been left unattended.

c.

D.S.F. v. Cabinet for Health and Family Services, No.
2012-CA-002049-ME, 2013 WL 10325 (Ky. App. Sept. 13,
2013). Emergency removal effected after child was born
with narcotics in her system.

d.

N.S. v. Cabinet for Health and Family Services, No. 2012CA-001747-ME, 2013 WL 4510674 (Ky. App. Aug. 23,
2013). Emergency removal after mother did not comply
with an order to remain clean and sober and to submit to
drug screens.

e.

K.A.J.B. v. Cabinet for Health and Family Services, No.
2013-CA-000045-ME, 2013 WL 4510691 (Ky. App. Aug.
23, 2013). Emergency removal occurred after child, whose
family has long history of abuse, was reported to have
head wound that child refused to explain.
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f.

2.

R.P. v. Cabinet for Health and Family Services, No. 2012CA-001398-ME, 2013 WL 3357607 (Ky. App. July 5, 2013).
Mother suffered from severe mental illness; child was
sixteen but was removed from home and placed in foster
care.

Removal not appropriate.
S.R. v. J.N., 307 S.W.3d 631 (Ky. App. 2010). Emergency
removal based on allegations made by wife's second husband,
which were contradicted by other evidence, was erroneous.
Appellate court said that the family court erred in not determining
the truth or falsity of these allegations.

III.

CABINET AUTHORITY AFTER EMERGENCY REMOVAL GRANTED
D.K. v. Cabinet for Health and Family Services, 221 S.W.3d 382 (Ky. App. 2007).
After child was severely injured and placed in a persistent vegetative state by his
mother and stepfather, the Cabinet was granted emergency custody and the
authority to consent to proposed medical treatments. The Court of Appeals held
that the Cabinet had the authority to consent to medical treatment even for outof-state children. However, the Court also held that the Cabinet’s medical
surrogacy power to determine a course of action regarding a Do Not Resuscitate
order essentially usurped the superior rights of the parents regarding a due
process adjudication of the termination of their parental rights over the child. As a
result, the Court remanded the case in order to adjudicate the termination of the
parents’ rights.

IV.

TEMPORARY REMOVAL HEARINGS
B.C. v. B.T., 182 S.W.3d 213 (Ky. App. 2005). Family court must first determine
by a preponderance of the evidence that a child is dependent, neglected, or
abused. The court is then required to hold a separate hearing under KRS
620.080 to determine whether child should be removed from home. Focus of this
hearing is the possibility of harm to the child rather than the truth or falsity of
neglect or abuse allegations. Burden of proof is the preponderance of evidence,
but hearsay is admissible for good cause shown. As a result, even if social
worker or medical professional cannot testify that child named perpetrator, see
Colvard v. Commonwealth, 309 S.W.3d 239 (Ky. 2010), identity of the
perpetrator does not have to be established in these hearings, where the
question is whether the child is at risk for harm. Court's order must detail that less
restrictive alternatives were not available and detail reasons for removal. See
also N.L. v. W.F., 368 S.W.3d 136 (Ky. App. 2012).

V.

ADJUDICATORY HEARING
A.

T.S.M. v. Cabinet for Health and Family Services, No. 2007-CA-002223,
2008 WL 4822511 (Ky. App. Nov. 7, 2008). Court said that the forty-five
day time limit for holding the adjudicatory hearing was mandatory unless
the trial court gave written reasons for an extension of time. But see E.C.
v. E.H., No. 2010-CA-000992-MR, 2011 WL 1327668 (Ky. App. Apr. 8,
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2011) (failure to comply with rule cannot be raised by parent who did not
make complaint within the time period, and where judge made written
findings when the delay was called to his attention).
B.

S.R. v. J.N., 307 S.W.3d 631 (Ky. App. 2010). Purpose of the
adjudicatory hearing is to determine the truth or falsity of the complaint.
The Cabinet bears the burden of proving those allegations by a
preponderance of the evidence, but the trials court's determination may
be reviewed de novo by the appellate courts.

C.

J.H. v. Cabinet for Health and Family Services, No. 2006-CA-002525-ME,
2007 WL 2340783 (Ky. App. Aug. 3, 2007). Hearsay testimony is not
admissible at the adjudicatory hearing, so it was inappropriate for social
worker to testify to the truth or falsity of statements made by forensic
physicians who had examined child; but where sufficient competent
evidence that was not hearsay supports the determination that children
were indeed abused and neglected, appellate court will not overturn
decision. Mother was afforded right to cross examine witnesses against
her. Note also: Colvard v. Commonwealth, 309 S.W.3d 239 (Ky. 2010)
(treating medical professional not permitted to testify that children said "X
abused me.") Although this is a criminal case, that testimony would also
be hearsay in the adjudicatory hearing and therefore inadmissible.

D.

S. B. v. Cabinet for Health and Family Services, No. 2010-CA-001036ME, 2011 WL 113367 (Ky. App. Jan. 14, 2011). A trial court may
determine that a child has been abused without making a finding as to the
perpetrator of that abuse. In this case the child was presented at
children's hospital with serious injuries. The physician's report stated:
"[t]his is the 3rd referral on [W.B.] to Pediatric Forensic Medicine since
5/1/08. We have extensively reviewed his medical records as part of our
previous referrals and have documented our concerns regarding his
history of unexplained bruising, bilateral hand burns, delayed medical
treatment, lack of primary well-child care and failure to accurately disclose
pertinent medical information in an at-risk child. ([W.B.] was a 25 week
premature infant). In January, 2009 we evaluated [W.B.] for a fall onto
concrete steps that resulted in two days of vomiting and lethargy (for
which we were concerned about the delay in seeking care). Now, he has
returned with a serious and potentially life threatening head injury. The
history of a single fall onto a concrete patio is NOT a plausible
explanation for two separate skull fractures, which include multiple impact
sites. Further, he also had patterned abdominal bruising consistent with a
blow from a hand that is NOT consistent with a fall or an accidental
'bump' into an object. We have GRAVE concerns for the safety of this
child if returned to the environment in which these injuries occurred.
These most recent injuries qualify as a near-fatality." The parents argued
that when no perpetrator had been identified, child could not be said to be
abused because he could have been injured accidentally. See also
Commonwealth v. R.H., K.H. and M.H., 199 S.W.3d 201 (Ky. App. 2006).
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VI.

NOTICE/RELATIONSHIP OF DEPENDENCY, NEGLECT AND ABUSE TO
LATER TERMINATION PROCEEDINGS
Notice to an absent parent. Where an absent parent is entitled to "notice" of
dependency, neglect and abuse proceedings, he or she is entitled to appropriate
statutory notice, which cannot be satisfied by telephonic communications. In
M.J.R. v. Cabinet for Health and Family Services, Nos. 2013-CA-000646-ME,
2013-CA-000647-ME, 2013 WL 6054751(Ky. App. Nov. 15, 2013), the father left
Kentucky for Pennsylvania, while the mother and children remained in Kentucky.
After the Cabinet removed the children from mother's custody, the caseworker
was in telephone contact with the father throughout the removal period, but no
statutory notices regarding the hearing were ever sent to him. Although the
appellate court ruled that the father's absence from the DNA proceedings was
not fatal to the TPR proceeding, it also emphasized that those notices should
have been sent and that telephone contact was not sufficient.

VII.

PLACEMENT OF CHILDREN
Relative placement. Kentucky statutes and administrative regulation express a
preference for relative placement, assuming that there are willing and qualified
relatives available to take children who have been removed from their home.
See Baker v. Webb, 127 S.W.3d 622(Ky. 2004) (Cabinet should have considered
placement with distant cousins of child); KRS 620.090; 992 KAR 1:140. However,
the existence of kinship care preferences does not entitle an unqualified relative
to placement, nor does it prevent continued placement with foster parents where
a child has bonded with those foster parents and the biological parent has not
objected to the foster care placement over a period of time. In P.W. v. Cabinet for
Health and Family Services, 417 S.W.3d 758 (Ky. App. 2013), the mother
claimed that her low IQ meant that she could not understand the possibility of
relative placement and should prevent the continued placement with foster
parents after her attorney filed a motion for immediate placement with persons
related to the mother. The appellate court said that the child's mother had long
acquiesced to the foster care placement, assumed that she knew who her
relatives were, and emphasized the bonding between the child and the foster
parents in upholding the motion's denial.

VIII.

PERMANENCY HEARINGS
J.C. v. Cabinet for Health and Family Services, 2013 WL 5046582 (Ky. App.).
Child had been removed from home because of allegations of sexual abuse by
father, although those allegations were later determined not to be proven. After
child had been out of the home for about two years, GAL asked court to change
child's goal from reunification to adoption. Trial court declined to do so at the
annual permanency review, but later at a case review hearing granted permanent
custody to foster parents. The appellate court held that this violated father's due
process rights.
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IX.

TERMINATION OF PARENTAL RIGHTS
A.

Who May File a Petition
KRS 625.050 permits a petition for involuntary termination of parental
rights to be filed only by the Cabinet, a child-placing agency licensed by
the Cabinet, County or Commonwealth Attorneys, or a parent. Foster
parents do not have standing to file for involuntary termination. See L.S.J.
v. E.B., 672 S.W.2d 937 (Ky. App. 1984). In P.C.C. v. C.M.C., Jr., 297
S.W.3d 590 (Ky. App. 2009), a child's step-father attempted to use KRS
199.502 to avoid termination of parental rights, alleging that the father
had abandoned the child for not less than ninety days. The appellate
court overturned the trial court's determination that permitted the
adoption, finding that the step-father had not clearly shown abandonment
because the mother's hostility had prevented the father from contact with
the child. Thus, although KRS 199.502 provides for adoption petitions that
do not demonstrate parental consent, it does not permit an end run
around the due process requirements of termination of parental rights.
C.M.C. v. A.L.W., 180 S.W.3d 485 (Ky. App. 2005). A petition filed under
KRS 199.502 must plead the statutory grounds for avoiding consent,
which are the same as the grounds for termination and it must also show
Cabinet investigation and report. See R.M. v. R.B., 281 S.W.3d 293 (Ky.
App. 2009) (no prior termination of parental rights; petition filed as an
adoption petition; denied for lack of Cabinet investigation and report).
Note: There is significant litigation surrounding grandparents' rights to
participate in termination proceedings, which arises out of KRS
405.021(1). In Commonwealth, Cabinet for Health and Family Services v.
L.J.P., 316 S.W.3d 871 (Ky. 2010), parents faced with an involuntary
termination filed a voluntary termination that they attempted to condition
on the child's adoption by their own parents, the grandparents. The
Kentucky Supreme Court held that the involuntary proceeding did not bar
the parents' attempt to voluntarily terminate their parental rights and use
"consent adoption," but the requirement that a child live with an adoption
petitioner for ninety days barred the grandparents from having standing to
adopt the child and also caused them to lack standing to intervene in the
termination proceeding. The Supreme Court has granted review in
Followell v. Followell, No. 2011-CA-001519-ME, 2012 WL 2360520 (Ky.
App. June 22, 2012), to resolve conflicts between the grandparent
visitation statute and the termination of parents rights statute. See E.D. v.
Commonwealth, Cabinet for Health and Family Services, 152 S.W.3d 261
(Ky. App. 2004) (grandparent whose child's rights have been terminated
lacks standing).

B.

Parties to a Termination Proceeding
Children are indispensable parties to a termination proceeding. See KRS
625.060. The Cabinet is an indispensable party unless it is the petitioner,
as are the biological parents. However, unless a biological father is a
putative father under KRS 625.065, he is not entitled to notice of the
termination, nor must he be made a party.
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C.

Grounds for Termination
1.

Abandonment.
a.

Incarcerated parents.
Incarceration alone is not a sufficient ground for
termination of parental rights. See M.L.C. v. Cabinet for
Health and Family Services, 411 S.W.3d 761 (Ky. App.
2013) (mother incarcerated in another state had not visited
children, but foster parents were not required by Cabinet to
take children out of state to visit. No other testimony
supported termination. Reversed and remanded). See also
Cabinet for Human Resources v. Rogeski, 909 S.W.2d 660
(Ky. 1995) (incarceration is one factor in determining
whether children's best interest demands termination).

b.

Cases finding abandonment.
Repeated incarceration, when coupled with inability to
provide a safe and stable environment for a child, may
subject a parent to a valid claim of abandonment. See
W.A. v. Cabinet for Health and Family Services, Com., 275
S.W.3d 214 (Ky. App. 2008); See also J.D. v. Com.,
Cabinet for Health and Family Services, Nos. 2005-CA002342-ME, 2005-CA-002612-ME, 2006 WL 3457701 (Ky.
App. Dec. 1, 2006) (mother's "criminal lifestyle" influenced
determination of abandonment and failure to provide
support).

c.

Closely related (the fifteen out of twenty-two months rule).
KRS 625.090(j) provides for termination on proof that a
child meets the requirements of KRS 625.090(1) with
regard to abuse or neglect and has been in foster care for
fifteen of the most recent twenty-two months. This
requirement stems from Congressional adoption of the
Adoption and Safe Families Act, (AFSA), Pub. Law 105-89,
111 Stat. 2115; 42 U.S.C. §675. The statute's goal is to
insure that children remain in foster care for a limited time.
Com, Cabinet for Health and Family Services v. T.N.H.,
302 S.W.3d 658 (Ky. App. 2010).

2.

Failure to provide essential parental care for not less than six
months/no reasonable expectation of improvement.
J.S.B. v. Cabinet for Health and Family Services, Com., No. 2012CA-001413-ME, 2013 WL 4779756 (Ky. App. Sept. 6, 2013).
Cases involving parents' failure to provide essential care involve
complex familial problems. In J.S.B., for example, the mother's
mental health issues, her distrust of social service personnel, the
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number of children involved, their individual mental health
problems, and the mother's lack of personal resources all played a
role in the termination. Like many cases in which a termination
has been upheld, the Cabinet demonstrated significant efforts to
help the mother plan for a safe and stable home failed to change
the mother's situation.
3.

Felony conviction involving serious physical injury to any child.
See C.W.S. v. D.R.B., Nos. 2011-CA-000460-ME, 2011-CA001257-ME, 2012 WL 1383208 (Ky. App. Apr. 20, 2012) in which
the majority upheld a termination of parental rights for a father
incarcerated for manslaughter involving a young child. The father
had not seen his daughter for twelve years and she had no
interest in visiting him in prison. A dissenter argued that the
Cabinet failed to show that the daughter would be harmed by
visitation with her father.

X.

REASONABLE EFFORTS
KRS 620.020 requires that unless there are aggravated circumstances, defined
in KRS 610.127, the Cabinet must show that it has made "reasonable efforts"
toward family reunification. See Cabinet for Health and Family Services v. K.H.,
423 S.W.3d 204 (Ky. 2014). What amounts to reasonable efforts depends upon
the individual case, but in K.H., supra, the father's refusal to provide even
minimum documentation demonstrating that he could provide a safe and stable
home eliminated a requirement for the Cabinet to set up extensive services for
him. See also S.M.C. v. Com., Cabinet for Health and Family Services, Nos.
2013-CA-000943-ME, 2013-CA-000944-ME, 2014 WL 272404 (Ky. App.)
(holding that the Cabinet made "reasonable efforts").

XI.

AGGRAVATED CIRCUMSTANCES UNDER KRS 610.127
AFSA permits states to define a limited number of "aggravated circumstances"
under which no efforts need be made toward reunification. The list includes those
circumstances set out in KRS 600.020, namely, failure to have contact with a
child for not less than ninety days; extended incarceration (at least one year from
the date of the child's entry into foster care) coupled with an absence of
appropriate, available relative placement; parental sexual abuse of a child and
parental refusal of available treatment; multiple removals of the child from the
parent's home (two or more in the past two years); and when the parent has
caused the child serious physical injury. In addition, KRS 610.127 includes
parental conviction of causing or contributing to the death of another child of the
parent; felony assault resulting in serious bodily injury to the child or another child
of the parent; prior involuntary termination as to another child; conduct related to
alcohol or drug abuse for a period of not less than ninety days that rendered the
parent incapable of caring for the child and refusal to complete available
treatment; mental illness; and mental retardation or developmental disability that
places the child at substantial risk of physical or emotional harm even if the
parent received the most appropriate and available treatment for twelve months.
Aggravated circumstances are dependent on parental behavior and do not relate
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to children's need for prolonged treatment. See S.K. v. Com., Cabinet for Health
and Family Services, No. 2002-CA-001446-DG, 2004 WL 1125064 (Ky. App.
May 21, 2004).
XII.

SELECTED LAW REVIEW ARTICLES
A.

Suparna Malempati, "Beyond Paternalism: The Role of Counsel for
Children in Abuse and Neglect Proceedings," 11 U. N.H. L. Rev. 97
(2013) (proposing a compromise option that lies between "best interest"
and "client centered" representation of a child).

B.

Eliza M. Hirst & Harper S. Seldin, "Dismantling the United Front in Child
Abuse Cases: Re-evaluating Delaware's Serious Injury Statute After
Fifteen Years of AFSA," 19 Wash. & Lee J. Civil Rts. & Soc. Just. 317
(2013). (While Kentucky courts have not necessarily viewed the "united
front" defense described in this article as a bar to removal/termination, the
article does discuss aggravated circumstances under AFSA and state
statutes, which may be helpful).

C.

Sonia M. Gipson Rankin, "Black Kinship Circles in the 21st Century:
Survey of Recent Child Welfare Reforms and How It Impacts Black
Kinship Care Families," 12 Whittier J. Child & Fam. Advoc. 1 (2013)
(charts the ways in which welfare reform has affected kinship placement
within the African-American community).

D.

Jacinta Patterson, "The Massachusetts Care and Protection System: Is a
Low Tolerance for Risk Really in the Best Interest of Children?" 22 B.U.
Pub. Int. L.J. 165 (2013) (suggesting that evidentiary standards have a
negative impact on system, causing the removal of too many children).

E.

Vinita Andrapalliyal, "'The CPS Took My Baby Away': Threats to
Immigrant Parental Rights and a Proposed Federal Solution," 7 Harv. L. &
Pol’y Rev. 173 (2013) (discussing the intersection between immigration
law and dependency, neglect and abuse).
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GUARDIAN AD LITEM REPORT
This form should be completed before the Disposition, and should be updated before
each review; it is suggested that any updates be designated with bold type or italicized.
_________
Have reviewed GAL standards and best practices Guidelines developed
by the American Bar Association, the NCJFCJ Resource Guidelines, and the Kentucky
Best Practice Model for DNA Cases.
_________

Appointment Dated __________________

_________

Appointment Received (date:________________)

_________

DNA-10 received

_________

DCBS facesheet received

_________

Family Team Meeting (date:________________)

_________
Attended Family Team Meeting (within five days of removal if child is in
Cabinet custody; within ten days of removal if child is in relative custody):
GAL comments from Family Team Meeting:

_________

Interviewed child (or saw child at home)

GAL comments from interview or observation of child; this should include:
Details from home visit:
Are there any language barriers? Are there any concerns about immigration
status? How are these being addressed?
How many people live in the home?
Siblings? Ages?
What are the sleeping arrangements?
Is there adequate food in the home?
Does the child have adequate clothing?
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Are there any environmental concerns?
Are there any safety concerns?
Are there any other concerns about the home?
Conversations with caretakers?
How does the child get to school?
Details on conversations with the child:
From home visit prior to disposition
From in-person or telephone visit before each review
Investigation of the child’s medical and therapy records
Report on visitation with the parents, including:
Parents’ report and concerns, if any
Caretaker’s report and concerns, if any
Cabinet report and concerns, if any
Details from a school visit, including:
Report card, attendance records, counseling records
Conversations with teachers, counselors regarding child’s behavior
Any truancy issues?
Disability, special needs
Has the child been tested for disability, educational needs?
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Does the child have a disability that adversely impacts her/his education?
Does the child receive special education and related services?
If so, does the child have an IEP (individualized education plan) current?
Does the child have a Behavior Intervention Plan?
Does the child have a 504 plan?
Since these children get moved around, it is important that any educational plan follows
them. (Educational Passport is supposed to travel with the child.)
Should the Children’s Law Center or Legal Services be appointed to advocate for the
child’s educational needs?
Medical Issues:
Do you believe that this child would benefit from medical, dental, vision, or mental health
care?
If so, please detail:
Overall recommendations:
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UPDATE ON ENVIRONMENTAL LIABILITY IN REAL ESTATE TRANSACTIONS:
WATCH-OUTS AND BEST PRACTICES FOR THE GENERAL PRACTICE LAWYER
Kenneth J. Gish, Jr.

At their core, real estate and environmental law both deal with the manner by which
humans interact with their natural environment. Ownership and development of land
alters the condition of that land, both legally and physically. Environmental laws have
developed in this country primarily with two broad purposes: protect the environment
from unnecessary future harm and remediate past harms. Both of these goals have
implications in real estate transactions, as purchasers and developers of land can find
themselves subject to extensive liability and penalties if they fail to identify the
environmental regulations applicable to their intended property or development.
I.

CERCLA – THE “SUPERFUND”
Purchasers of previously developed lands need to be aware of the potential
liability that they could incur simply by owning the land. This liability would most
likely arise under the Comprehensive Environmental Response, Compensation
and Liability Act (“CERCLA”), 42 U.S.C. §9601 et seq., or its many state
counterparts. CERCLA empowers the U.S. EPA to compel potentially
responsible parties (“PRPs”) to clean up the waste areas on their land, to retain
contractors to remove the waste, and to subsequently bring suit against the
responsible parties for reimbursement of all costs associated with the clean-up
response or remedy. The Kentucky counterpart to CERCLA is found at KRS
224.1-400.
CERCLA was enacted in response to the now legendary environmental disaster
known as “Love Canal.” The problem arose when a manufacturing facility utilized
a nearby former canal as a repository for industrial wastes. At the time of the
disposals there were no laws proscribing or prohibiting the then-common practice
of burying industrial wastes in unlined/uncontrolled landfills. The former canal,
therefore, made a perfect landfill. The problems which spawned the disaster
sprang up after the canal was developed for housing. Residents of Love Canal
experienced adverse health effects that were traced to the industrial wastes.
Local, state and federal governmental officials were stunned to find that they
lacked statutory authority to mandate the remediation of the industrial waste.
Remember, the disposal practices were totally legal at the time of the disposal
and remained totally legal when the contamination was discovered.
A.

Liability under CERCLA
Liability under CERCLA is based on the premise that “(1) whenever (A)
any hazardous substance is released or there is a substantial threat of
such a release into the environment, or (B) there is a release or
substantial threat of release into the environment of any pollutant or
contaminant which may present an imminent and substantial danger to
the public health or welfare, the President is authorized to act, consistent
with the national contingency plan, to remove or arrange for the removal
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of, and provide for remedial action relating to such hazardous substance,
pollutant, or contaminant at any time . . . .”1
Under CERCLA, liability for the remediation of hazardous substance
contamination attaches to certain defined persons:


The owner and operator of a vessel or a facility;



Any person who at the time of disposal of any hazardous
substance owned or operated any facility at which hazardous
substances were disposed of;



Any person who by contract, agreement or otherwise arranged for
disposal or treatment, or arranged with a transporter for transport
for disposal or treatment, of hazardous substances owned or
possessed by such person, by any other party or entity, at any
facility or incineration vessel owned or operated by another party
or entity and containing such hazardous substances; and



Any person who accepts or accepted any hazardous substances
for transport to disposal or treatment facilities, incineration vessels
or sites selected by such person, from which there is a release, or
a threatened release which causes the incurrence of response
costs, of a hazardous substance.2

Any of the above-covered persons shall be liable for:


All costs of removal or remedial action incurred by the United
States Government or a State or an Indian tribe not inconsistent
with the national contingency plan;



Any other necessary costs of response incurred by any other
person consistent with the national contingency plan;



Damages for injury to, destruction of, or loss of natural resources,
including the reasonable costs of assessing such injury,
destruction or loss resulting from such release; and



The costs of any health assessment or health effects study.3

Each PRP is potentially liable under strict liability4 and joint and several
liability5 (including retroactive enforcement) for the entire cost of cleanup
1

42 U.S.C. §9604(a).

2

Id. §9607(a).

3

Id.

4

See 42 U.S.C. §9601(32); State of New York v. Shore Realty, 759 F.2d 1032 (2d Cir. 1985);
U.S. v. Ward, 618 F.Supp 884 (E.D. N.C. 1985); Rylands v. Fletcher, L.R. 3 H.L. 330 (1868).
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and associated costs regardless of the PRP’s negligence, actual
contribution of waste to the site, and compliance with the law. 6 PRPs may
seek contribution from other PRPs who did not participate in the cleanup.7
Required activities for a cleanup under CERCLA are set forth in the
National Contingency Plan (“NCP”) in 40 CFR 300. The specifics will vary
depending on the nature and extent of the contamination, the number of
PRPs for the site and the level of involvement from the EPA or other
regulatory agencies, but the major components of the process are as
follows:


Removal action – if the release has caused a threat to the public
health or welfare of the United States or the environment, the lead
agency may order actions to abate, eliminate or minimize the
threat.8



Remedial Investigation/Feasibility Study (“RI/FS”) – the PRPs
conduct a detailed site investigation to determine the nature and
extent of contamination on the site and evaluate the feasibility of
potential cleanup technology options.9



Remedy Selection – following completion of the RI/FS, the lead
agency will select a remedy to clean up the contamination at the
site. The selection is contained in a record of decision (“ROD”)
issued by the lead agency.10



Remedial Design/Remedial Action – after the ROD is published,
the PRP completes remedial design identifying the detailed steps
to be completed in cleaning up the site. After the remedial design
is complete, the PRP will implement the design in the Remedial
Action phase.11

5

See U.S. v. A & F Materials Co., Inc., 578 F.Supp. 1249 (S.D. III. 1984); United States of
America v. Northeastern Pharmaceutical and Chemical Company, Inc., 579 F.Supp. 823 (W.D.
Mo. 1984); U.S. v. Conservation Chemical Co., 589 F.Supp. 59 (W.D. Mo. 1984); U.S. v. Bell
Petroleum Services, Inc., 64 F.3d 202 (5th Cir. 1995); U.S. v. Alcan Aluminum Corp., 892 F.Supp.
648, 25 ELR 21556 (M.D. PA. 1995).
6

See 42 U.S.C. §9601(32).

7

See id. §9613.

8

See 40 C.F.R. 300.415.

9

See 40 C.F.R. 300.430.

10
11

See id.
See 40 C.F.R. 300.435.
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Operation and Maintenance/Monitoring – implementation of the
remedial action plan will continue until the cleanup criteria are
met. This typically includes long-term monitoring.12

Each of these steps can be costly to a PRP and can limit potential
development or resale for considerable time.
B.

Defenses to Liability under CERCLA
Outright defenses to liability under CERCLA are limited. CERCLA
provides affirmative defenses to an individual or entity if they can show by
a preponderance of the evidence that the damages were caused solely
by: (1) an act of God; (2) an act of war; or (3) an act of a third party.13 The
protections afforded are limited in nature. Defenses arising from an “act of
God” and an “act of war” appear to contemplate natural or man-made
catastrophes beyond the control of any responsible party.14
1.

Lender exclusion.
It is possible for lending institutions, which can become owners as
a result of foreclosure, to avoid liability under CERCLA. Under
CERCLA, an "owner or operator" of a Superfund site is not liable
for cleanup cost when "[A] person who, without participating in the
management of a vessel or facility, holds indicia of ownership
primarily to protect his security interest in the vessel or facility."15
A lender “participates in management” (and will not qualify for the
exemption) if it:

12
13
14
15
16



exercises decision-making control over environmental
compliance related to the facility, and in doing so, undertakes
responsibility for hazardous substance handling or disposal
practices; or



exercises control at a level similar to that of a manager of the
facility, and in doing so, assumes or manifests responsibility
with respect to (a) day-to-day decision making on
environmental compliance, or (b) all, or substantially all, of the
operational (as opposed to financial or administrative)
functions of the facility other than environmental compliance.16

See id.
See 42 U.S.C. §9607(b).
See id.
Id. §9601(20)(A).
Id. §9601(20)(F)(ii).
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However, the following activities are not considered "participating
in management" (and will qualify the lender for the exemption):


inspecting the facility;



requiring a response action or other lawful means to address a
release or threatened release;



conducting certain response actions;



providing financial or other advice in an effort to cure or
prevent default; and



restructuring or renegotiating the terms of the security interest;
provided the actions do not rise to the level of participating in
management.17

After foreclosure, a lender who did not participate in management
prior to foreclosure is not an “owner or operator” if it:


sells, releases (in the case of a lease finance transaction), or
liquidates the facility;



maintains business activities or winds up operations;



undertakes certain response actions; or



takes any other measure to preserve, protect, or prepare the
facility for sale or disposition; provided the lender seeks to
divest itself of the facility at the earliest practicable, on
commercially reasonable terms taking into account market
conditions and legal and regulatory requirements.18 The U.S.
EPA considers this test to be met if the lender, within twelve
months after foreclosure, lists the property with a broker or
advertises it for sale in an appropriate publication.

In Kentucky, KRS 224.1-400(26) contains specific protections for
financial institutions that acquire sites by foreclosure, assignment,
by deed in lieu of foreclosure or by otherwise becoming the owner
as a result of a mortgage, lien, or other security interest held by
the financial institution. Importantly, however, the Kentucky
provision differs in key part from the federal statute. The Kentucky
Lender Exclusion includes the following:
The financial institution, at the time it acquired the
site, did not know and had no reason to know that a
17

Id. §9601(20)(F)(iv).

18

Id. §9601(20)(E).

3-5

hazardous substance, pollutant, or contaminant
was disposed at the site. For purposes of this
paragraph, the financial institution shall have
undertaken, at the time of acquisition, all
appropriate inquiries into the previous ownership
and uses of the property consistent with good
commercial or customary practice in an effort to
minimize liability. What actions constitute all
appropriate inquiries shall be determined by taking
into account any specialized knowledge or
experience on the part of the financial institution,
the relationship of the market value of the site to
the value of the site if uncontaminated, commonly
known or reasonably ascertainable information
about the site, the obviousness of the presence or
likely presence of contamination at the site, the
ability to detect the contamination by appropriate
inspection, and any other relevant factor.19
This provision presents a higher bar to liability than under the
federal rule, requiring that the lending institution engage in “all
appropriate inquiry” prior to acquiring the site and that the inquiry
reveal no indicia of hazardous substances. It is akin to the
standard for the innocent landowner defense described below.
2.

Innocent landowner.
Under CERCLA, an owner of real property may face liability even
if that owner did not cause or contribute to the contamination.
Congress, through the 1986 amendments to the statute, amended
the definition of “contractual relationship” to provide for the
“innocent landowner” defense. This defense may be raised if a
real estate purchaser conducts an appropriate investigation or “all
appropriate inquiry,” into the previous ownership and uses of the
property consistent with “good commercial and customary
standards and practices,” as defined under CERCLA, 42 U.S.C.
§9601(35)(B).
Contractual relationship "includes, but is not limited to, land
contracts, deeds and other instruments transferring title or
possession, unless the real property . . . was acquired . . . after
disposal or placement of hazardous substances on, in or at the
[real property] and one or more circumstances described . . . is
also established . . .


19

At the time the defendant acquired the facility, the defendant
did not know and had no reason to know that any hazardous
substance which is the subject of the release or threatened
release was disposed of on, in, or at the facility.

KRS 224.1-400(26)(d).
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The defendant is a government entity which acquired the
facility by escheat, or through any other involuntary transfer or
acquisition, or through the exercise of eminent domain
authority by purchase or condemnation.



The [person] acquired the facility by inheritance or bequest."20

a.

All appropriate inquiries.
In order to qualify as an "innocent landowner" under the
first prong of the "contractual relationship" definition, a new
owner must have undertaken, at the time of acquisition, “all
appropriate inquiries” into the previous ownership and
uses of the property consistent with good commercial or
customary practice in an effort to minimize liability.21
On November 1, 2005, the U.S. EPA published its final rule
“Standards and Practices for All Appropriate Inquiries” in
the Federal Register (40 C.F.R. 312; 70 Fed. Reg. 6607001) (codified at 40 C.F.R. §312). The final rule establishes
specific requirements for conducting “all appropriate
inquiries” into prior ownership uses and environmental
conditions of a property for the purpose of qualifying for
certain landowner liability protection under CERCLA.22 The
final rule became effective November 1, 2006. To conduct
an “all appropriate inquiry,” parties must prepare a Phase I
Site Assessment that complies with the standards found in
ASTM Standard E1527-05 (Phase I Environmental Site
Assessment Process) to qualify for protection from
potential liability under CERCLA as an innocent
landowner, contiguous property owner, or as a bona fide
perspective purchaser. On December 30, 2013, the EPA
issued a revised all appropriate inquiries rule incorporating
the updated standards in ASTM E1527-13. Under the
revised rule, Phase I Environmental Sites Assessments
under both ASTM E 1527-05 and ASTM E 1527-13 will
qualify as all appropriate inquiries.
The all appropriate inquiries rule requires that the
assessment be conducted by or under the supervision of
an "environmental professional" with specified levels of
education
and/or
experience.
An
environmental
professional is defined as someone who holds:

20

42 U.S.C. §9601(35)(A).

21

See id. §9601(35)(B).

22

See 40 C.F.R. 312.
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a state or tribal issued certification or license and three
years of relevant full-time work experience; or



a Baccalaureate degree or higher in science or
engineering and five years of relevant full-time work
experience; or



ten years of relevant full-time work experience.23

Under the all appropriate inquiries rule, the environmental
professional must conduct an analysis of the property that
includes24:


interviews with past and present owners, operators and
occupants;



reviews of historical sources of information;



reviews of federal, state, tribal and local government
records;



visual inspections
properties;



searches for environmental cleanup liens;



assessments of any specialized knowledge or
experience of the prospective landowner (or grantee);



an assessment of the relationship of the purchase price
to the fair market value of the property, if the property
was not contaminated; and



commonly known
information.

of

or

the

facility

reasonably

and

adjoining

ascertainable

Typically the Phase 1 Site Assessment will identify
uncertainties with respect to historic or ongoing releases of
hazardous substances or petroleum to the environment.
To remove the uncertainties, a Phase II investigation will
need to be designed and implemented. Typical
components of a Phase II investigation may include
sampling and analysis of the environmental media or
structures, such as:

23

40 C.F.R. 312.10(b)(2).

24

See 40 C.F.R. 312.20.
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Surface and/or subsurface soil



Surface and/or subsurface groundwater



Building insulation



Building coating/paints

If properly designed, the results of the Phase II
investigation will either erase the uncertainty or yield
sufficient information to permit estimation of the methods
(and costs) associated with removing the identified
contamination.
b.

Practical effect of the All Appropriate Inquiries Rule.
While the all appropriate inquiries rule sets forth the clear
standard for qualifying as an innocent purchaser under 42
U.S.C. §9601(35)(B), the ability to avoid liability completely
when purchasing contaminated property remains remote.
In reality, the understanding by environmental
professionals regarding possible sources of contamination
and of the investigative process has developed to the point
where it is unlikely that, if there is contamination on the
property, a properly conducted site assessment will not
identify the potential risk. That said, conducting a thorough
environmental site assessment is a critical part of the due
diligence process.
A properly prepared environmental site assessment will
assist potential purchasers of previously developed land
(or land surrounded by prior development) by:

C.



providing a
risk/costs;



providing a tool for evaluating suitability of the land for
planned use/re-use;



informing negotiations over price for the property (the
likelihood of contamination and subsequent cleanup
costs impacts the value of the property); and



informing negotiations over terms of a purchase and
sale agreement (indemnity, cleanup responsibility).

tool

for

evaluating

potential

future

Kentucky’s Brownfield Redevelopment Program
In 2012, the Kentucky General Assembly enacted KRS 224.1-415,
creating the Kentucky Brownfield Redevelopment Program. The
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Brownfield Redevelopment Program incentivizes redevelopment of
potentially contaminated properties by providing wide liability protections
to potential purchasers who comply with the requirements of the Program.
To qualify for the program, a potential purchaser must certify that:


The release occurred prior to the property owner's acquisition of the
property;



The property owner made all appropriate inquiries into previous
ownership and uses of the property in accordance with generally
accepted practices;



The property owner or a responsible party has provided all legally
required notices under this chapter with respect to hazardous
substances, pollutants, contaminants, petroleum, or petroleum
products found at the property;



The property owner is in compliance with all land use restrictions and
will not impede the effectiveness or integrity of any institutional control
required for the property;



The property owner complied with any information requests by the
cabinet under this chapter;



The property owner is not and has not been affiliated with any person
who is potentially liable for the release of hazardous substances,
pollutants, contaminants, petroleum, or petroleum products on the
property pursuant to KRS 224.1-400, 224.1-405, or 224.60-135
through:



o

Direct or indirect familial relationship;

o

Any contractual, corporate, or financial relationship, excluding
relationships created by instruments conveying or financing
title or by contracts for sale of goods or services; or

o

Reorganization of a business entity that was potentially liable;
and

The property owner has not caused or contributed to the release.25

In addition to the certification, the potential purchaser must submit a
Phase I environmental assessment performed within 180 days of the
property transfer date, as a well a property management plan (“PMP”).
The PMP serves as a “user’s manual” for the property in light of the
findings of the Phase I and outlines any steps that the property owner will
use to prevent further environmental harm. If KDWM concurs that the
property owner has met the criteria under KRS 224.1-415, it will issue a
25

KRS 224.1-415(2)(a).
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“Notice of Eligibility” to the potential purchaser. Once the property transfer
is complete and a copy of the deed is submitted to KDWM, the agency
will issue a “Notice of Concurrence.” If a Notice of Concurrence is issued,
the property owner will not be liable for performing characterization,
correcting the effects of a pre-purchase release on the environment, or
performing corrective action of the release provided the PMP is complied
with.26
II.

BEST PRACTICES FOR MANAGING ENVIRONMENTAL LIABILITY IN
TRANSACTIONS
Environmental liabilities may be shifted via contract among private parties;
however, such contractual provisions are an insufficient defense to liability vis-àvis the government. As a consequence, it is important not only to allocate
environmental liabilities in the transaction documents, but to specify the parties'
indemnification obligations with respect to each other and claims of any third
parties, including the government.
Contractual provisions should be explicit in expressing intent to transfer all or
some liabilities. Such contractual provisions include representations and
warranties, covenants (both pre-closing and post-closing), and indemnities.
The goals of the seller and the purchaser will differ with respect to the allocation
of environmental liabilities in a transaction. Consequently, whether one is the
seller or the purchaser will determine what provisions should be sought in the
transaction documents. In the end, the precise nature of the agreement will
depend on the business judgment of the parties and the relative strength of their
desires to consummate the transaction (i.e., who is willing to give more to make
the deal).
A.

Common Provisions for a Contract
1.

Representations and warranties.
These address the current status or history of the property or the
business and may identify any issues that could give rise to
liability. Important items to be addressed with respect to potential
environmental conditions and liabilities include:
a.

Compliance status.
Whether the facility is (or has been) in (full or material)
compliance with all requirements of environmental law,
including any necessary permits or other authorizations.

b.

Permit status.
Whether the facility has obtained and maintained all
necessary environmental permits and authorizations

26

Id.
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(including for air emissions, water discharges, waste
disposal, etc.)
c.

Notices.
Whether the business (or the seller) has received any
notices of, or knows of, any violations or potential
violations of environmental laws. This also may include
notices (from the government or other third parties)
concerning potential liabilities or directing some sort of
corrective or remedial action.

d.

Releases.
Whether there have been any releases at, from, on, or
under the property of any hazardous substances other
than in compliance with environmental laws. Note:
Although the contamination may not exceed any applicable
cleanup standards, a release still may have occurred that
was not permitted or otherwise in accordance with
environmental laws.

e.

Storage tanks.
Whether there currently are, or historically were,
underground or aboveground storage tanks on the
property.

f.

Hazardous wastes.
Whether the business has generated, stored, treated, or
disposed of any hazardous wastes in a manner other than
in compliance with environmental laws.

g.

Environmental assessments.
The existence of any environmental audits or assessments
performed by (or on behalf of) the business (or the seller)
(or by or on behalf of seller's legal counsel) within a
specified period of time in the past.

2.

Definitions.
Important terms to define clearly in the transaction documents
include terms such as: “environmental laws,” “release,”
“hazardous substances,” and “liability.”

3.

Covenants.
Covenants can be both pre-closing and post-closing. Pre-closing
covenants document those actions required of the seller and/or
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purchaser as a pre-condition to closing the transaction. Similarly,
post-closing covenants document those items to be performed
after closing. Any necessary environmental remediation should be
addressed through appropriate covenants, which assign
responsibility for performing the work.
4.

Indemnities.
Transaction documents generally include indemnity provisions
whereby the parties agree to indemnify the other party for any
liabilities associated with the inaccuracy of any representations
and warranties or the party's failure to satisfy a covenant.
Indemnity provisions can be used to allocate unknown liabilities,
such as from contamination arising before, but not discovered until
after, closing. Indemnity provisions also can be used to allocate
liabilities associated with conditions identified in the seller's
representations and warranties. The parties' indemnities may or
may not be limited, either in time or amount. They also may be
subject to deductibles.

5.

Cleanup obligations.
If the seller retains responsibility for contamination, the seller also
should retain control over any remedy. This should include
allowing the seller or its representatives reasonable access to
undertake all necessary investigation and remedial actions at the
facility, and to control all communications with regulatory
authorities concerning the problem. The seller's obligation should
be limited to performing the work necessary to solve the problem
(i.e., bring the property into compliance with applicable standards),
rather than satisfying the desires of the purchaser (which may
greatly exceed regulatory requirements). In the alternative, the
seller could agree to indemnify the purchaser up to a specified
amount for the purchaser's costs of remedying the problem. The
seller should not agree to allow the purchaser to direct a cleanup
funded by an unlimited financial commitment from the seller.

6.

Post-closing liabilities.
The seller should not be responsible for the activities of the buyer
or third parties at the property after the transaction has closed.
This will not necessarily include the discovery of contamination
after closing which can be traced to pre-closing activities. The
allocation of such undiscovered liabilities should be addressed in
the agreement.

7.

Limitations on liabilities.
The seller can seek to limit its indemnity obligations through such
provisions as: (a) a dollar limit; (b) a deductible with respect to
claims; and (c) a limitation on the duration of representations and
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warranties and the indemnity provisions. The seller also should
seek to avoid liability for incidental and consequential damages
(e.g., loss of profits by the purchaser) associated with the cleanup
activities.
8.

Knowledge.
The seller should seek to limit its representations and warranties
to the knowledge of the seller (often defined as the knowledge of
certain key officers and personnel, after reasonable inquiry).
Thus, if a liability were to arise of which the seller was unaware,
after reasonable inquiry, at the time of closing, the seller would
bear no responsibility for such liability. The purchaser generally
will not want to restrict the seller's representations to a knowledge
standard. The purchaser's position should be that if the liability
can be demonstrated to have arisen from pre-closing activities,
the seller should be responsible, regardless of whether the seller
was aware of the liability at the time of closing.

9.

Compliance status.
The seller should insist on limiting representations concerning
compliance status to a materiality standard. In addition, the seller
could insist on making such representations only with respect to
the current compliance status of the business. It is generally
reasonable for the seller to request a materiality standard with
respect to representations concerning the business' compliance
status. This generally should not be a “drop-dead” issue for the
purchaser. However, it is reasonable for the purchaser to insist
that the seller make such representations with respect to both the
current and the former compliance status of the business, as
liabilities may still arise from previous non-compliance.

10.

Cleanup standards.
The purchaser should ensure that the agreement specifies the
standards applicable to any remediation work performed by either
party (to ensure that the seller either performs the necessary work
or is obligated to pay for all necessary work). The purchaser also
should be given free and complete access to any remediation
work performed by the seller and may seek to have a role in
directing that work.

11.

Limitations on liability.
In general, the purchaser will seek to avoid any limitations (in time
or amount) on the seller's indemnity obligations. Environmental
liabilities often take a long time to manifest themselves and can be
very costly once discovered. Thus, a purchaser will not want to
place any limitations on the seller's obligations with respect to
liabilities that are assigned to the seller under the agreement.
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B.

Insurance
While less common now, it is possible to manage risk through the use of
various insurance products. Some of the most common types of
insurance products that can be used to manage environmental risks are
described below. Reputable insurance brokers can assist interested
parties in identifying potential insurance solutions.
1.

Pollution legal liability policy.
This policy provides the insured levels of protection against costs
for bodily injury, property damage, and cleanup costs resulting
from property contamination. Contamination that exists before the
policy is issued may be covered, provided the contamination was
not discovered or suspected during the insurer's due diligence
process. Therein lies one of the problems with environmental
insurance: the insurer will often require that the insured conduct
an extremely exhaustive investigation. And if the investigation
yields any inkling of actual or potential environmental
contamination, the insurer will exclude the contamination from
insurance coverage.
If the due diligence hurdle is jumped, the insured then must
consider the amount of retainage, i.e. the deductible and the
length of the time for coverage. Environmental liability policies are
written as "claims made" policies, which means the insurer will
only provide coverage if the claim occurs during the policy time
period. If the policy time lapses, there will be no coverage. This
concept is different from the standard for CGL policies. CGL
policies are occurrence-based, if the events that gave rise to the
loss occurred during the CGL policy, and there will be coverage
even if the losses/claims associated with the events are not
asserted until many years after the policy expires.

2.

Remediation cost overrun policy.
The basic purpose of the remediation cost overrun policy is to
provide protection for the insured who must conduct some type of
remediation. The insurer will evaluate the investigation reports,
remediation plan, and cost estimate to complete the remediation.
Then, the insurer will write an insurance policy that will protect the
insured from cost overruns. Again, the policy is a claims-made
product that must be in effect when the loss occurs.

3.

Secured creditor policy.
The purpose of this insurance product is to protect the insured's
creditor in the event of loan default and third-party claims for
bodily injury, property damage, and cleanup costs. This policy
would benefit the lender when the company is forced into
bankruptcy as a result of environmental liability.
3-15

3-16

KENTUCKY LAW UPDATE 2015
CRIMINAL LAW LEGISLATION AND CASE LAW UPDATE
Damon Preston* and Brian Scott West**

I.

LEGISLATIVE UPDATE1
A.

2015 Ignition Interlock Legislation
Legislation that would require ignition interlock devices in all or most DUI
cases has been proposed for many years. In 2015, it finally passed in
Senate Bill 133, although only after substantial negotiation and
amendments. While the resulting bill may be reasonable under the
circumstances (as compared with the initial proposal, which would have
required ignition interlock devices in every DUI and permanently
suspended the license of anyone who failed to complete six months with
a device), the implementation of the bill as written is likely to be bumpy
and complicated.
After the bill's effective date (June 24, 2015), installation of ignition
interlock devices will be required of all defendants who are convicted of
an aggravated first-offense DUI, and all second or subsequent DUIs in
which alcohol is involved. In a DUI that is strictly related to drugs, no
ignition interlock will be ordered.
A significant change that will benefit many defendants is that in most
circumstances, ignition interlock licenses (permitting operation of a
vehicle with an installed device) will be available immediately after a
conviction. A person whose license is suspended because of a DUI on
Monday morning could be driving legally on Monday afternoon. The
devices would also be available during a suspension related to a refusal.
For persons who cannot or choose not to install an interlock device, SB
133 will significantly lengthen the time they remain restricted from driving
legally. The statutory scheme of the ignition interlock requirement is that a
person may not operate a vehicle without an installed device for a period
of time that is separate from the license suspension period. While the
statutory language does not phrase it this way, it could best be
understood as if the time periods were sentences. If a person does not
install a device, the two time periods run consecutively. If a person installs
a device, the periods run concurrently.
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Example: A defendant is convicted of DUI, second offense. His license is
suspended for twelve months and he is ordered to have an ignition
interlock device for twelve months. If he does not install a device, he
cannot have his license restored for twenty-four months. If he installs a
device immediately and complies with the requirements, his license could
be restored after twelve months. Once the device is installed, he gets
credit towards the device requirement.
The previous example is based on this writer's interpretation of what the
sponsor intended, but the statutory language is less than clear that the
intention will be the result. For example (and this is only one example),
consider the following amendment to KRS 189A.340:
(1)
[In lieu of ordering license plate impoundment
under KRS 189A.085 of a person convicted of a second or
subsequent violation of KRS 189A.010, the court may
order installation of an ignition interlock device as provided
in this section as follows:
(a)
]Except as provided in subsection (4) of Section
11 of this Act [paragraph (d) of this subsection], at the
time that the court revokes a person's license under any
provision of KRS 189A.070 [other than KRS
189A.070(1)(a)], for an offense in violation of KRS
189A.010(a),(b),(e), or (f), the court shall also order that,
at the conclusion of the license revocation, any license
the person shall be issued shall restrict the person to
[prohibited from] operating only a [any] motor vehicle or
motorcycle equipped with [without] a functioning ignition
interlock device.
(a)[(b)] The ignition interlock periods shall be as
follows:
1.
The first time in a five (5) year period [that a person
is penalized under this section], a functioning ignition
interlock device shall be installed for a period of six (6)
months, if at the time of offense, any of the aggravating
circumstances listed under subsection (11) of KRS
189A.010 were present while the person was operating
or in physical control of a motor vehicle.
KRS 189A.340(1)(a) refers to a suspension for a first offense DUI. By
deleting the "other than KRS 189A.070(1)(a)" in the first paragraph of
KRS 189A.340, it appears that even first-offense DUI offenders will be
limited to ignition interlock devices at the end of their suspension period.
While subparagraph 1 limits the application of the statute to aggravated
DUIs, that paragraph only deals with the duration of the interlock period,
and not with whether a device is ordered.
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Even more unclear is the deletion of the phrase "that a person is
penalized under this section" in subparagraph 1 leaves open the
possibility of an interpretation that the periods are based on the number of
times an ignition interlock device is ordered, not the number of DUI
convictions a person has. If a defendant is convicted of a third-offense
DUI on June 25, 2015, it would appear he could argue that he is subject
only to a six-month interlock requirement because it is the first time that
an interlock device has been ordered, regardless of the prior convictions.
If an offender's third offense is not aggravated, he or she could argue that
the interlock requirement does not apply at all.
A concern for public defenders whenever ignition interlock devices are
discussed is how they will be made available to indigent defendants. A
person seeking to install an ignition interlock device must first pay a fee of
up to $200 to the Department of Transportation. According to testimony at
legislative committee meetings, the person must then pay an installation
fee of up to $100 and prepay at least a month's rental fees, which could
cost another $100. Altogether, he or she may have to come up with $400
just to start the program. This is in addition to the associated costs of
having a vehicle of their own in the first place, which many poor people do
not have, and traveling during business hours to an installation location,
which could be in another town.
SB 133 does not address the issues of car ownership or travel, but does
attempt to address the issue of direct costs by giving courts the ability to
waive some or all of the costs if the defendant is indigent. The Kentucky
Supreme Court will develop a sliding scale to assist courts in setting an
appropriate reduced amount. If a person ordered to have an ignition
interlock device pays the court-ordered reduced fee, the vendor is
required to accept it as payment in full.
While this arrangement for indigent defendants will expand access to the
devices, it is not without foreseeable risks. First, vendors may make a
business decision not to operate in a given jurisdiction where defendants
are regularly found to be indigent. This will reduce availability for all
defendants and lead to pressure on courts not to reduce the fees.
Second, if vendors do operate in an area with many indigent defendants,
the price of the devices will rise on all other defendants, which could
result in more defendants not being able to afford them, creating an
unsustainable cycle of higher prices and increased waivers.
The litigation challenges during the first year of the ignition interlock
requirement are numerous:
1.

What options do defendants in areas without an interlock vendor
have? (With an effective start date in June, it is likely that over half
the state will be without an interlock vendor).

2.

Successful compliance with the Interlock Program can satisfy a
suspension period, but how will unsuccessful attempts be treated?
Is one incident of blowing into the device with a BA level of .02 (a
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legal level under the law) enough to reset the clock on the
suspension period?
3.

B.

How will indigency be determined and how will it be treated for
renewals of devices after the initial rental? What if an indigent
defendant complies with the program, but cannot pay a renewal
fee after thirty days? Is that a violation of the program?

Heroin Legislation
A heroin bill was identified by both parties, both chambers, and the
Governor as "Must Pass" legislation in 2015. Unfortunately, the parties
and chambers did not agree on a compromise bill until the last day and,
due to the short timeframe and hectic schedule near the session's end,
the language in the final bill was never fully disclosed or debated in a
committee meeting prior to its passage. The bill signed by the Governor,
Senate Bill 192, is a mix of both efforts to address the demand side
through treatment and strategies designed to help addicts, and also
attempts to stop the supply side of heroin through increased prison time
for traffickers.
Here are the significant features of the bill and some of the challenges
litigators, judges, and law enforcement officers will face when they
confront its alterations to the law.
1.

Expanded treatment services.
Senate Bill 192 changed many existing laws to open doors for
more heroin treatment options. A benefit for "substance use
disorder" was added to the Medicaid law, allowing addicts to
obtain treatment using Medicaid funding. In addition to improving
access, this change should also increase the number of treatment
beds available as this new funding mechanism goes into place.
Treatment beds should also increase because of three changes to
make opening new treatment facilities easier: 1) Individuals with a
current drug addiction may be treated at a "Residential Care
Facility" after the removal of language from the criteria for such
places; 2) Shorter deadlines were set for the approval or rejection
of applications to open substance abuse treatment programs; and
3) Small substance abuse treatment programs will no longer be
required to go through the Certificate of Need process prior to
being approved. Faith-based programs will be specifically
authorized to meet any requirements for treatment under a
diversion or deferred prosecution plan.
To address the special needs of pregnant women with addictions,
they will receive priority when applying for treatment programs.
Also, all treatment programs will be required to provide access to
pregnant women, as long as the programs are otherwise
appropriate. (This same requirement also passed in Senate Bill
54). A woman who uses non-prescribed controlled substances
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during her pregnancy will be protected from having her parental
rights terminated if she enrolls in and complies with both a
treatment program and a regimen of recommended prenatal care
throughout the remainder of her pregnancy. Court records of the
woman's use of drugs during pregnancy will be sealed if she
completes a treatment or recovery program or maintains
compliance for at least six months after giving birth. All these
changes have the intent of reducing the number of drug-addicted
babies born in the Commonwealth.
Increased funding was provided in the amount of $10 million to be
distributed at the discretion of the Justice and Public Safety
Cabinet Secretary to the following groups for the specified
purposes:
a.

Department of Corrections for the provision of substance
abuse treatment in county jails, regional jails, or other local
detention centers that employ evidence-based practices in
behavioral health treatment or medically-assisted
treatment for non-state inmates with opiate addiction or
other substance abuse disorders;

b.

Kentucky Agency for Substance Abuse Policy (KY-ASAP)
programs operating in county jails or in facilities under the
supervision of county jails that employ evidence-based
behavioral health treatment or medically assisted treatment
for inmates with opiate addiction or other substance abuse
disorders;

c.

Kentucky Agency for Substance Abuse Policy (KY-ASAP)
to provide supplemental grant funding to community
mental health centers for the purpose of offering additional
substance abuse treatment resources through programs
that employ evidence-based behavioral health treatment or
medically assisted treatment;

d.

Kentucky Agency for Substance Abuse Policy (KY-ASAP)
to address neonatal abstinence syndrome by providing
supplemental grant funding to community substance abuse
treatment providers to offer residential treatment services
to pregnant women through programs that employ
evidence-based behavioral health treatment or medically
assisted treatment;

e.

Kentucky Agency for Substance Abuse Policy (KY-ASAP)
for supplemental funding for traditional substance abuse
programming under KRS Chapter 15A;

f.

Department of Corrections for the purchase of an FDAapproved extended-release treatment for the prevention of
relapse to opiate dependence with a minimum of fourteen
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(14) days effectiveness with an opioid antagonist function
for use as a component of evidence-based medically
assisted treatment for inmates with opiate addiction or
substance abuse disorders participating in a substance
abuse treatment program operated or supervised by the
department;

2.

g.

Department for Public Advocacy to provide supplemental
funding to the Social Worker Program for the purpose of
creating additional social worker positions to develop
individualized alternative sentencing plans; and

h.

Prosecutors Advisory Council to enhance the use of rocket
docket prosecutions in controlled substance cases.

Referrals and increased communications.
Parts of SB 192 were designed to increase the flow of information
so problems could be addressed more quickly. Hospital
emergency rooms are now required to inform overdose victims of
available substance use disorder treatment programs in the area,
and may obtain permission from an overdose victim to contact a
treatment program on their behalf. Community mental health
centers may provide on-call services to emergency rooms to meet
with overdose victims. In the event someone calls for medical or
law enforcement assistance for a person who has overdosed, the
local health department is required to contact the person making
the call to offer referrals for treatment. Coroners are additionally
required to notify the Commonwealth Attorney and law
enforcement of any death resulting from overdose of a Schedule I
controlled substance.

3.

Expanded Naloxone (or Narcan) availability.
Access to the life-saving drug Naloxone (marketed often as
Narcan) will be expanded. Health care providers can now
dispense the drug to any person or agency deemed capable of
administering the drug in an overdose emergency. The Board of
Pharmacy is required to create regulations governing the
procedures and requirements that will ensure the safety and
effectiveness of this expanded access. School boards may
develop procedures for keeping Naloxone on school grounds.

4.

Needle exchange programs.
Many advocates say that needle exchange programs are
important public health policies which prevent the spread of
disease through shared needles. Under SB 192, communities in
Kentucky will be permitted to set up needle exchange programs,
but only if local approval is provided by both the Board of Health
and the city or county government. Needles exchanged in an
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approved program will not be deemed drug paraphernalia for
purposes of a prosecution while located at the program.
5.

"Good Samaritan" immunity provision.
Some parts of the new bill are specifically designed to try to save
the lives of addicts and overdose victims, even at the expense of a
criminal prosecution under existing law. One such part is often
referred to as the "Good Samaritan" law. Without this law, a
person who is in the presence of someone who is overdosing (or
even who is overdosing himself) may hesitate to call for help
because they face prosecution for possession of drugs or drug
paraphernalia when police arrive. This new statute seeks to
remove this disincentive to call for help for someone who is
overdosing.
The new language says, "A person shall not be charged with or
prosecuted for a criminal offense prohibiting the possession
of a controlled substance or the possession of drug
paraphernalia if" the following conditions are met:
a.

The request for assistance is made "in good faith,"
meaning that it is a legitimate request for assistance and is
not being made during a lawful search or arrest;

b.

The assistance is sought for a drug overdose and is made
to a public safety answering point (i.e. 911), law
enforcement officer, or medical services practitioner;

c.

The person who would otherwise be charged is the person
who made the request, acts in concert with the requestor,
or is the overdose victim;

d.

The person remains with (or is) the victim until assistance
is provided; and

e.

The evidence for the potential charge or prosecution is
obtained as result of the overdose and the need for
assistance.

This exemption does not extend to crimes other than possession
of drugs or possession of controlled substances. Notably, drug
trafficking is excluded from the provision, so a person who gave
someone drugs leading to an overdose could still face prosecution
even if they are the one who sought assistance.
The success of this statute in accomplishing its goal – saving lives
– is directly tied to each law enforcement agency's willingness to
honor it. The clear intent is that individuals who call for help not be
charged, not simply that charges eventually be dismissed. Unless
officers are willing to offer assistance and then leave the scene
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without making arrests, many potential calls that might save a life
will not be made out of fear of arrest. The bill provides immunity
from liability for officers who make arrests in violation of the
statute, but the express intent of the legislature is that arrests not
be made in the first place when the above criteria are met.
Once arrests are made and cases are filed in circumstances that
could arguably qualify for protection under the Good Samaritan
law, there will be many challenges for litigators and courts.
Among the questions to be answered are the following:

6.



By what standard does a court decide if this immunity
applies?



Who has the burden of proof?



How early can a motion be made?



Can a district court finding that the statute applies bar a
grand jury hearing or circuit court indictment?



Is a Writ of Mandamus to the Court of Appeals available to
challenge denial of a motion to dismiss under this statute,
since the purpose is to avoid prosecution altogether?

Immunity upon warning about the presence of a needle.
A separate immunity provision seeks to protect law enforcement
officers, not necessarily drug addicts. Under this new law, a peace
officer preparing to search a person or area may ask whether
there are any needles or other sharp objects present in the area to
be searched and offer not to charge a person with possession of
drug paraphernalia if the person warns the officer of such objects.
If a person, in response to the offer, admits to the presence of
needles or sharp objects, then the person cannot be charged with
drug paraphernalia for the sharp objects or possession of
controlled substance for trace amounts of drugs on the sharp
objects found. This protection does not apply to other objects or
crimes.
As with the Good Samaritan provision, there will be challenges in
implementing this immunity protection. All the same questions
raised above could also be asked here, as well as the following:


Because the immunity is triggered by a question that the
officer has discretion not to ask, what if the person warns
of a needle before the officer asks?



What if the officer asks about needles but does not offer
immunity? Does the protection still apply?
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7.

If there are needles and also other "non-sharp" items, can
the person be prosecuted for those other items? Assuming
the answer is yes, can the presence of the needles be
used as evidence to prove the baggies or other items were
intended for drug use?

Importing heroin.
A new crime of "Importing Heroin" has been created under KRS
218A.1410. It is a Class C felony with a provision that a person
convicted of the offense cannot be released until he or she has
served at least 50 percent of their sentence. By specific language
in the statute, the offense "is intended to be a separate offense
from others in this chapter, and shall be punished in addition to"
other offenses occurring during the same course of conduct.
The elements of Importing Heroin are:


Knowingly and unlawfully;



Transporting any quantity of heroin;



Into the Commonwealth by any means;



With the intent to sell or distribute the heroin.

Because this offense consists of transporting heroin "into the
Commonwealth," it could only be prosecuted in border counties.
A person selling heroin in an interior Kentucky county would not
have come into the Commonwealth within that county. All
elements of the offense of Importing Heroin would be complete
when the person first stepped foot (or tires) into Kentucky.
While there is clear legislative intent that this be punished in
addition to other offenses, such intent would not circumvent the
constitutional protections against double jeopardy. Heroin
possession or even trafficking (possession with intent to sell)
would be lesser included offenses of Importing Heroin and could
not likely be upheld as additional offenses under constitutional
review. "[D]ouble jeopardy prohibits the Commonwealth from
'carving out of one act or transaction two or more offenses.'" Clark
v. Commonwealth, 267 S.W.3d 668, 678 (Ky. 2008).
8.

Changes to existing drug laws.
Existing drug statutes were amended to increase penalties for
traffickers who are not mere "peddlers" (addicts selling or
transferring small amounts). All convictions for First-Degree
Trafficking of Heroin that are classified as a Class C felony or
higher will now require service of at least 50 percent of the
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sentence before any form of release is available. While trafficking
in heroin in amounts of under two grams remains a Class D
felony, defendants convicted of that offense may be subject to 50
percent parole eligibility if the defendant was in possession of
more than one item of paraphernalia that indicates, given the
totality of circumstances, that the trafficking was a "commercial
activity." A defense to this enhanced parole eligibility is available if
the defendant is found by the court to have had a "substance use
disorder" at the time of the offense.
Two new levels of offenses were created for high-volume
traffickers. A new offense of Aggravated Trafficking in the First
Degree will apply in situations where a defendant is charged with
trafficking 100 grams or more of heroin. This offense would be a
Class B felony with service of at least 50 percent of a sentence
required before any form of release. Similarly, Trafficking in a
Controlled Substance in the Third Degree has been amended to
have an "aggravated" Class D felony level for a first offense that
involves more than 120 dosage units. Previously, only second or
subsequent offenses could be felonies.
9.

Other changes.
Beyond these broad changes, there were a few targeted changes
that will be significant in applicable cases. Acetylfentanyl, an
opioid many times stronger than heroin, has been added to the list
of Schedule I controlled substances. Fentanyl, which was already
on the Schedule II list, has been added alongside heroin and
methamphetamine to join the controlled substances to which a "2gram" threshold exists distinguishing between Class C and Class
D trafficking offenses. A person convicted of a Homicide or Fetal
Homicide offense relating to an overdose of a Schedule I
controlled substance who is not otherwise considered a "violent
offender" under KRS 439.3401 would not be eligible for release
until they served at least 50 percent of his or her sentence.

10.

Going forward.
Finally, Senate Bill 192 lays the groundwork for further study and
oversight moving forward. The Cabinet for Health and Family
Services and the Office of Drug Control Policy are to initiate a
program to study treatment programs and strategies and
determine best practices for dealing with substance abuse. A joint
report is due to the LRC and the Governor no later than December
31, 2016. The Cabinet is further encouraged to study many
aspects of the heroin problem and solutions, including Medicaid
expansion, medication-assisted treatment options (which are not
permitted by many drug courts), and committees and teams which
may be formed in the future to address heroin-related issues in
Kentucky.
3-26

Further, a Senate Bill 192 Implementation Oversight Committee
will be appointed by LRC to monitor the implementation of the Act.
That committee will consist of three members of the House and
three members of the Senate. Notably, this is different from the
larger interagency committees that have been used to monitor
implementation of recent landmark legislation 2011 HB 463 and
2014 SB 200. No specific meetings or reports are required of the
Implementation Oversight Committee.
C.

"Connor's Law" – Senate Bill 102
In 2010, two-year old Conner died as a result of injuries caused by abuse.
The boyfriend of Conner's mother was charged with murder, but a jury
could not reach a verdict so a mistrial was declared. Following the hung
jury, the defendant and prosecution agreed to a ten-year sentence on a
reduced charge of second-degree manslaughter, which is classified as a
non-violent offense. Supporters of Senate Bill 102 argued that this plea
agreement was too lenient and that the gap between murder and "nonviolent" second-degree manslaughter needed to be bridged.
SB 102 amends the first-degree manslaughter statute (KRS 507.030) to
include death caused by abuse: Through circumstances not otherwise
constituting the offense of murder, he or she intentionally abuses another
person or knowingly permits another person of whom he or she has
actual custody to be abused and thereby causes death to a person twelve
(12) years of age or less, or who is physically helpless or mentally
helpless.
In practice, the resulting "middle ground" may actually work to reduce as
many sentences as it increases. Tragic circumstances like Connor's often
result in murder charges, but juries will now have a specific Class B
felony to consider as an alternative to murder. Litigators will have to
explain carefully to juries the differences between murder, first-degree
manslaughter, and second-degree manslaughter. Likely, many juries will
land in the middle when they otherwise may have convicted of murder.

D.

New Fees in Criminal Cases
Two new fees have been added to criminal cases. A $30 fee will be
added to the court costs assessed after convictions for sex crimes or
stalking. This fee will provide funding for the Address Confidentiality
Program run by the Secretary of State. In cases where the defendant is
indigent, the court may waive all or part of the fee. A separate $10 fee will
be added in all misdemeanor and felony cases to fund the Internet
Crimes Against Children Task Force within the Kentucky State Police.
This fee does not have language relating to whether it can be waived so it
is likely to be treated the same as court costs and other fees. Attorneys
for clients who cannot afford the fee should move for a waiver.
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E.

Removal of Mistake of Age Defense in Human Trafficking Cases
With a clear intent to take all possible actions to eliminate the sex trade
for minors, a new provision was added to the Human Trafficking statute to
eliminate Mistake of Age as a defense. The new law reads: In any
prosecution [for Human Trafficking or Promoting Human Trafficking]
involving commercial sexual activity with a minor, it shall not be a
defense that the defendant was unaware of the minor's actual age.
This means that a person charged with those offenses relating to a
seventeen-year-old girl could not argue that he believed she was
eighteen years old even if every bit of available evidence led him to
believe that she was. The trafficker will be strictly liable as to the age of
the minor.
While this change was intended to address a narrow category of cases
(minors being trafficked), one possible collateral effect is that the Class B
Felony Human Trafficking statute will now be used in cases beyond
trafficking situations. This has happened in the past with the offense of
Unlawful Transaction with a Minor, a more serious general crime that is
now frequently used to increase the punishment or the leverage against a
defendant who would otherwise face only a Class D or Class C felony in
Chapter 510. If the Human Trafficking statute is used in this way, it would
undermine the efforts to combat the real threat the law is intended to
address.

F.

Domestic and Interpersonal Protective Orders
One of the highest profile pieces of legislation in 2015 was House Bill 8,
which reformed the procedures for obtaining domestic violence orders
and expanded protection to dating couples for the first time. While the
total scope of the sixty-three-page bill is beyond the purposes of this
article, there are some important parts of the bill for criminal law litigators.
To the basic definitions in KRS Chapter 403, "stalking" was added to the
list of circumstances or actions that constitute domestic violence, and
"grandchild" was added to the list of victims that would be considered a
"family member" for purposes of domestic violence.
A potentially significant change was made to KRS 403.725 as to where a
petition for an order of protection may be filed. Existing law allowed a
petition to be filed in the county of "usual residence," or, if the petitioner
has moved to avoid domestic violence, a petition could be filed in the
county of the petitioner's current residence. House Bill 8 makes a subtle
change to this statute by broadening the language to allow a petition to be
filed in "a county where the victim has fled to escape domestic violence
and abuse." There is no requirement of a new residence in the county of
filing.
While this expanded access to orders will prove beneficial to many
legitimate victims who have sought refuge from domestic violence, the
broader jurisdiction will also allow for forum shopping in some
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circumstances. A petitioner seeking an advantage in a marriage
dissolution or child custody dispute could "flee" to a nearby county that he
or she perceives to be more receptive to their claim. Not only would this
lead to the EPO/DVO proceedings being heard in that county, but all
future contempt actions could also be heard in that remote county away
from the residence of the respondent. Criminal defense attorneys and
prosecutors may be litigating contempt cases when all of the actions in
question occurred in another county.
In providing protection to dating couples, the General Assembly had to
deal with the difficult and thorny question of how to define a dating
relationship. The result was the following definition:
"Dating relationship" means a relationship between
individuals who have or have had a relationship of a
romantic or intimate nature. It does not include a casual
acquaintanceship or ordinary fraternization in a business or
social context. The following factors may be considered in
addition to any other relevant factors in determining
whether the relationship is or was of a romantic or intimate
nature:
(a) Declarations of romantic interest;
(b) The relationship was characterized by the
expectation of affection;
(c) Attendance at social outings together as a
couple;
(d) The frequency and type of interaction between
the persons, including whether the persons have
been involved together over time and on a
continuous basis during the course of the
relationship;
(e) The length and recency of the relationship; and
(f) Other indications of a substantial connection that
would lead a reasonable person to understand that
a dating relationship existed;
Litigation revolving around whether specific situations meet the
requirements for a dating relationship as defined under the statute can be
expected. An objective determination of whether the prior standard for an
order – marriage, living together, or child in common – was met was
typically easy to make. This new standard, however, may be applied "in
the eye of the beholder" until appellate courts have a chance to render
decisions outlining the boundaries.
In addition to being more expansive in definition, the new coverage of
dating couples is not limited to coverage based on age. A parent of a
teenager could bring a petition on behalf of the minor child. This will result
in teenage respondents, perhaps as young as fourteen or fifteen, being
hauled into court without counsel to answer claims of violence within a
dating relationship. The decisions that will be made at those court
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appearances could result in collateral consequences or future jail
sentences that are not understood at the time by the minor respondent.
Similar to the above discussion regarding forum shopping, the availability
of Interpersonal Protective Orders (the new name for the orders that
apply to dating couples) to teenage victims of violence will provide
important protection for some legitimate victims, but simultaneously the
potential for manipulation or abuse of the system is great. What parent
would not want to get the local Family Court judge to back him or her up
in saying, "Stay away from my daughter!" The District or Family Court
could become a regular destination to work out the drama involved in a
teenage relationship, thereby costing the courts valuable time and
additional expenses.
The provisions of House Bill 8 do not take effect until January 1, 2016, in
order to allow for suitable education and preparation. Interpersonal
Protective Orders, unlike Domestic Violence Orders, will not implicate the
federal firearm prohibition. All rape, sodomy, sexual abuse, or stalking
convictions will operate as an automatic application for an Interpersonal
Protective Order that may be effective for up to ten years, with renewals
possible. A victim may request that no order be issued, however, but
barring such a request any conviction for the above sexually-related acts
will result in an application for an Interpersonal Protective Order.
G.

Unlawful Possession of Dextromethorphan
A new crime was created under KRS Chapter 218A, outlawing the
possession of one gram or more of pure or extracted dextromethorphan.
The penalty for a violation will be a $1,000 fine for the first offense and
$2,500 fine for each subsequent offense. Furthermore, the sale of any
products containing dextromethorphan to anyone under eighteen years
old is prohibited. The fine for merchants who sell to minors, and for
minors who attempt to purchase products containing dextromethorphan,
range from $25 to $250. No jail time is authorized for any violations of the
new offenses.
Dextromethorphan is the "DM" in many commercial cough suppressants,
like Robitussin DB and Mucinex DM, and is also in Nyquil and other
general cold and cough medicines. In its pure form or when taken in high
doses, dextromethorphan can produce a hallucinogenic high. DM (or
DXM) abuse is often called "robo-tripping," and has increased among
teens in recent years.

H.

Abuse of Teacher Now Abuse of School Employee
The criminal statute embedded in KRS Chapter 161 (School Employees)
prohibiting Abuse of a Teacher was expanded to include any "classified
employee" functioning in his or her capacity as a school employee. While
the crime, a Class A misdemeanor, is often referred to as "Abuse," the
definition is very expansive, including non-abusive situations: "direct[ing]
speech or conduct toward the teacher, classified employee, or school
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administrator when such person knows or should know that the speech or
conduct will disrupt or interfere with normal school activities or will nullify
or undermine the good order and discipline of the school."
This statute has traditionally been used in some jurisdictions as a criminal
alternative to filing a status petition beyond the control of the school. With
Senate Bill 200 changing the landscape of how juveniles are charged, this
change may not have the impact that it would have had prior to SB 200.
Still, for school systems that charge unruly kids with this crime, the
expanded language will likely increase the opportunities to file
delinquency petitions against their students.
I.

Sale of Contents of Unclaimed Towed Vehicles
KRS 376.275 was amended to allow a tow lot to sell the contents of an
involuntarily towed vehicle, in addition to the vehicle itself, after forty-five
days in order to recoup the costs of towing and storage. Some exceptions
were established, including restrictions on medical prescriptions and
supplies, educational materials, firearms, and personal financial
instruments and information. Procedures for notifying the vehicle's owners
and lienholders in advance of a sale were clarified.

J.

New Crime of Directing a Laser at an Aircraft
A new section will be added to KRS Chapter 183 (Aviation) making it a
crime to "knowingly direct at an aircraft, any light emitted from a laser
device or any other source which is capable of interfering with the vision
of a person operating the aircraft." A laser is defined as a device
"designed or used to amplify electromagnetic radiation by stimulated
emission that emits a beam." Exceptions are established for aircraft
research and development and Defense or Homeland Security purposes.
The new crime of directing a laser at an aircraft will be a Class A
misdemeanor, unless the violation "causes a significant change of course
or a serious disruption to the safe travel of the aircraft that threatens the
physical safety of the passengers and crew of the aircraft," in which case
it will be a Class D Felony.

K.

When Motorcyclists Can Run a Red Light
House Bill 370 amended KRS 189.338 relating to Traffic Control Devices
to establish an affirmative defense for motorcyclists who run a red light.
The elements of the defense are all of the following:
(a)
(b)

(c)

The motorcycle was brought to a complete stop;
The traffic control signal continued to show a steady red light for
one hundred twenty (120) seconds or the traffic control signal at
the intersection has completed two (2) lighting cycles;
The traffic control signal was apparently malfunctioning or, if
programmed or engineered to change to a green light only after
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(d)

detecting the approach of a motor vehicle, the signal apparently
failed to detect the arrival of a motorcycle; and
No motor vehicle or person was approaching on the street or
highway to be crossed or entered, or any approaching person or
vehicle was so far away from the intersection that it did not
constitute an immediate hazard.

This affirmative defense is only available to the charge of running the red
light, not to any other civil or criminal action.
A reasonable question might be to ask why this was limited to just
motorcycles. Should not the same defense be available to car or truck
operators who sit at malfunctioning lights for more than two minutes or
two cycles?
L.

Fee in Cases Diverted to County Attorney Traffic Safety Programs
In 2012, the General Assembly passed HB 480, which authorized county
attorneys to operate traffic safety programs and charge fees for
participation which would provide supplemental funding for underfunded
prosecutors' offices. While the programs have been a success and are
growing (about 30,000 cases in FY14), a collateral consequence has
been that agencies that are funded by court costs have lost important
revenue as court costs have not been assessed on most cases that are
diverted.
Senate Bill 117 was the product of negotiations between those who
receive funding from court costs and county attorneys who want to
maintain the success of the diversion programs. In the future, a $30 fee
will be assessed in all cases diverted to traffic safety programs. That fee
will be split among the court cost beneficiaries, which include the Spinal
Cord and Head Injury Research Trust Fund, the Traumatic Brain Injury
Trust Fund, the Department of Public Advocacy, the Crime Victims'
Compensation Fund, the Justice and Public Safety Cabinet, county
sheriffs, fiscal courts, and the Cabinet for Health and Family Services.

M.

Study of Untested Sexual Assault Examination Kits
The State Auditor has been directed, by Senate Joint Resolution 20, to
study the number of sexual assault examination kits that are in the
possession of law enforcement or prosecutors statewide which have
never been submitted to the Kentucky State Police lab for testing. The
Auditor is to file a report with LRC by November 1, 2015.
While the resolution simply calls for a report of the number, the goal is to
conduct testing on many of the kits with technology that may not have
existed at the time the kit was originally obtained. Testing these kits will
undoubtedly result in some "cold cases" being revived and criminal cases
being filed years or decades after the initial crime. These cases will be
challenging for all involved, defense and prosecution.
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II.

SUPREME COURT CASE LAW UPDATE2
A.

Ethics – Contingent Fee Contracts
Where an attorney represented a defendant on a charge of murder,
where the only apparent source of payment for services would be money
inherited by the defendant under a will executed by the alleged murder
victim (which the defendant would be prescribed from collecting by
Kentucky's "slayer statute" except in the case of an acquittal), there were
insufficient facts to find that a "contingent fee" arrangement existed in
violation of SCR 3.130(1.5)(d)(2).
In Kentucky Bar Ass'n v. Roberts, 431 S.W.3d 400 (Ky. 2014), the
defense attorney represented a man who was charged with the murder of
his adoptive father. Under the will of the father, the defendant stood to
inherit some money and some land. There were several contracts with
fee arrangements for the legal services: One of them provided that the
attorney would be paid $2,500 for services rendered through indictment
from "funds in any cash, bank account or any sources [in the defendant's]
possession." A post-indictment contract called for payment for $25,000
pursuant to a "promissory note and mortgage." In a third contract, one for
representing defendant in an EPO case, the attorney was to be paid from
the sale of timber as a method of payment. The "timber" in question was
located on land that the defendant stood to inherit.
KRS 381.280 prevents the taking of benefits from a person's estate if the
defendant were convicted of taking that person's life. Under this statute,
the defendant would lose the right to harvest any timber from land he
stood to inherit unless he was found not guilty of the murder.
In finding that the agreements were NOT contingent fee contracts by a
preponderance of the evidence, a majority of the Supreme Court relied
upon several factors:

2



The contracts did not require a result at trial, or even that there be a
trial: "In the case of a true contingency fee agreement, Respondent
would have been obligated to try this case to a jury to seek a full
acquittal . . . [and] . . . [t]he accused would have been obligated to pay
only if an acquittal resulted." There was no such "quid pro quo."



The attorney refrained from giving advice to the defendant about
whether to go to trial. While the court found this "mystifying," as it is
"truly the stock in trade of an attorney" to give advice, if in fact the only
way to collect a fee was to get an acquittal, at the very least it shows
the attorney was not maximizing her potential to collect the fee by
advising the defendant to go to trial.

Written by Brian Scott West.
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B.

The attorney did not, by her behavior, rely solely upon a favorable
outcome as the means by which she attempted to collect her fee.
It was "clear" to the court that she "tried to collect her fees and
expenses in a number of ways, and . . . her varied efforts to get
paid were ongoing and numerous."

Miranda Warnings/Search and Seizure
1.

When an accused receives the Miranda warnings' implicit promise
that any silence will not be used against her, it is a violation of due
process to then use that silence against her.
In Bartley v. Com., 445 S.W.3d 1 (Ky. 2014), the defendant was
convicted of second-degree manslaughter for killing her husband
and was sentenced to eight years in prison. During her trial, the
trial court had admitted into evidence a recorded conversation
between the defendant and a police detective in which the
defendant was repeatedly silent in the face of accusatory
questions. This interview took place inside a police car, about a
month after the murder, when the police detective was at her
residence in response to an event that had occurred that very day.
The defendant was read her Miranda warnings, and indicated that
she would speak with the detective, but only about the events
which occurred that day, not the day of the murder a month
earlier. The detective said he understood the limited scope of the
conversation. During the conversation, however, the Detective
began asking pointed questions about her involvement in her
husband's murder, including where she kept her gun, what time
she left for her daughter's house on the day before the husband's
body was found, etc.
At trial, the Commonwealth sought to introduce the entirety of the
tape, including the portions concerning her unwillingness to talk
about anything other than the events of the day, with the defense
arguing that introduction of the entire tape would impermissibly
allow the Commonwealth to comment on her right against selfincrimination under the Fifth Amendment and Kentucky
Constitution Section 11. Nearly the entirety of the tape was
admitted, including the portions relating to her silence in response
to questions, and her insistence on remaining silent as to
questions regarding the murder. In reversing, the Supreme Court
held:
[W]e believe that the giving of Miranda warnings
generally bars the use of any ensuing silence.
When an accused receives the Miranda warnings'
implicit promise that any silence will not be used
against her, it is fundamentally unfair and a
violation of due process to then use that silence
against her. We believe this is true even where the
Miranda warnings are given unnecessarily. Cf.
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Doyle, 426 U.S. at 619 n. 9, 96 S.Ct. 2240
(discussing Johnson v. United States, 318 U.S.
189, 63 S.Ct. 549, 87 L.Ed. 704 (1943), in which
the erroneous grant of a privilege "made it error for
the trial court to permit comment upon the
defendant's silence").
2.

Police techniques did not vitiate voluntariness of confession.
In Bond v. Com., 453 S.W.3d 729 (Ky. 2015), the defendant was
charged with sodomizing and murdering his roommate's girlfriend.
During a police interrogation, the defendant gave incriminating
statements. Bond did not challenge the fact that he had been
advised he had the right to remain silent and to counsel, or that he
waived those rights before agreeing to speak with the detectives.
However, he argued that the detectives intentionally minimized the
significance of the warning about the implications of waiving his
rights so as to negate the knowingness of his waiver. He also
argued that police conduct during the interviews was unduly
oppressive and coercive, thus negating the voluntariness of his
waiver. Among the things that Bond complained of were:


The detective, prior to reading Bond his rights asked Bond
if he had ever watched true crime stories on television, and
after confirming that he had, stated, "Okay, I'm gonna read
you your rights, we do this all the time. It's no big deal,
okay?"



The detectives told Bond that he was being audio
recorded, but did not tell him he was also being video
recorded by a separate recording device.



One of the detectives described his wife to be a "freak"
during sex, and began describing his own sex life. When
Bond said "turn that off," referring to the digital recorder,
the detective stated "Oh, I don't care about that. It's just for
me . . . . That's just for me to remember."

The Court held that while some of what the detectives said may
have been "deceptive," especially the part about the wife being a
"freak" when it came to sex, they were "not beyond the bounds of
acceptable 'clever investigative devices.'" As far as the reference
to the recorder being "just for" the detective, the Court drew a line
between that case and Leger v. Com., 400 S.W.3d 745 (Ky.
2013), because in Leger the officer specifically stated that the
conversation was going to be kept confidential or between the
officer and the defendant, whereas in the instant case the
detective did not state that anything Bond said would be
confidential or just between them. "It is the statements a
defendant makes that 'can and will be used against' him, not
necessarily the recording of those statements. The Court was
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troubled by the use of the phrase "we do this all the time, it's no
big deal," and said that "taken out of context" it could be construed
as minimizing the significance of the rights that Bond was being
asked to waive. However, given the context, i.e., "Bond's
familiarity with the process from watching true crime television
shows," the court could not say that it vitiated his "knowing" rights.
3.

Fraternity house is a "private residence" for Fourth Amendment
purposes, not a "hotel" or "apartment building."
Recall that in a hotel or apartment building, there are "common
areas" which are open to the public, which allow law enforcement
officers to enter without having to obtain a warrant. Thus, in
holding that a fraternity house is a residence, not an apartment
building, the Court found that there are no common areas and a
warrant or warrant exception is required to enter. See Milam v.
Com., ___ S.W.3d ___, No. 2013-SC-000681-DG, 2015 WL
2266366 (Ky. May 14, 2015).

C.

Jury Selection Issues
1.

Prejudicial statements made by a prospective juror did not require
dismissal of the entire jury venire.
In Boyd v. Com., 439 S.W.3d 126 (Ky. 2014), a prospective juror
made the following comments during voir dire on a first-degree
burglary case:
Well I think if you go out and kill five, six people and
wound fifteen or twenty and you ain't insane and go
to prison the rest of your life; that ain't right. Why
should you go in there and eat three meals a day,
watch TV, lift weights, whatever you want to do,
sitting in the pen? I think they outta bring hanging
back.
There was laughter from the venire in response to this comment.
The juror was struck for cause, but the motion to strike the panel
was denied, but the panel was admonished not to consider the
outburst after inquiring whether the outburst affected them. In
affirming the actions of the trial court, the Supreme Court found
that the trial court had "broad discretion" in determining whether a
jury venire should be dismissed, and, given the colloquy and the
admonition, there was no clear abuse of discretion here.

2.

Abuse of discretion found where trial court failed to strike a juror
for cause who had three associations with the case.
In Sluss v. Com., 450 S.W.3d 279 (Ky. 2014), the Supreme Court
reversed the murder conviction of a man who had been charged
with murder when, while driving under the influence, he caused a
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collision that killed a little girl. The Court's reversal based itself on
the fact that the trial court did not strike a juror for cause. The
Court began its opinion by recounting the arduous task of seating
a jury in a county with a small population. Fifty jurors were
excused for cause, and the defense had filed a motion for a
change of venue. The Commonwealth filed no counter-affidavits.
The Supreme Court stated that while the statute itself, KRS
452.220, did not require counter-affidavits, "the lack of
countervailing proof by the Commonwealth on the motion should
always raise the trial judge's antenna for troubling waters ahead in
obtaining a fair and impartial jury in that venue."
The court then went to mention a prior case decided by the court
with respect to this case, wherein the court remanded the case
back to the trial court to conduct a hearing as to whether some of
the jurors had had "Facebook" contact with the surviving family of
the deceased. See Sluss v. Com., 381 S.W.3d 215 (Ky. 2012).
Finally, the Court addressed the issue at hand, the responses
given in voir dire by the juror who ended up sitting on the jury.
This juror stated the following in response to questions:
(1) The stepdad of the victim worked with her
mother at a car dealership; (2) she frequently drove
by the accident site and admitted that the memorial
to the victim would influence her "a little;" and (3)
she had heard that the person causing the accident
took drugs and acted irresponsibly. She said that
she could set aside what she had heard and try the
case only on what she heard in the courtroom.
In response to this last statement, the Court said "[i]n other words,
she gave the magic response to the "magic question" condemned
in Montgomery v. Com., 819 S.W.2d 713 (Ky. 1991). In holding
that the juror should have been struck for cause, the court stated:
Perhaps only one of any of the three troubling
statements of juror Booth would not have been
sufficient grounds for cause. The most troublesome
however was the fact that she knew the reputation
of the Appellant as being irresponsible and taking
drugs. It is inconceivable that even a juror worthy of
sainthood could afford a criminal defendant a
presumption of innocence in an intoxicated driver
homicide case when that juror knows that the
defendant has the reputation of being irresponsible
and a drug addict. Juror Booth, like most of our
good citizens called to jury duty, was no doubt
trying her best to be honest in her answers to the
voir dire questions. And everyone likes to think they
can be fair under any circumstances and are highly
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reluctant to admit that they cannot. Of course we
know better. Judges should know better and not
surrender their discretion solely to the spoken
words of prospective jurors. That is what
Montgomery was all about.
A combination of the three associations with the
case and its parties most certainly provides a
"reasonable ground to believe that juror Booth
could not render a fair and impartial verdict."
But the Court did not stop there:
Over the past twenty-two years since Montgomery,
our decisions on strikes for cause have meandered
from one side of the road to the other. In recent
times there have been volleys fired across the bow
through strong dissents, suggesting that trial judges
have allowed jurors to virtually talk themselves onto
the jury. Some of us on this Court have been
baffled and mystified by trial judges in this state
who jeopardize their cases by needlessly keeping
jurors despite obvious indications of bias. Trial
judges are possessed of great authority to enlarge
jury panels or change venues. They don't have to
imperil their cases with such miserly voir dire
practices. Many of our cases post-Montgomery
regarding jury strikes for cause have contained
shots across the bow. These have gone mostly
unheeded. Today we fire directly into the bow.
The court then went on to state that the trial judge could have
avoided all of this by granting a change of venue; however, it
stopped short of mandating a change of venue on remand due to
the passage of time since the event. Rather, the case was
remanded "for an appropriate plumbing of the current community
knowledge and sentiment, if and when, any change of venue is
requested."
3.

Where Defense accepted juror (probation and parole officer) by
not moving to remove juror for cause, and by not exercising a
peremptory strike, any error was unpreserved. Caraway v. Com.,
459 S.W.3d 849 (Ky. 2015).

4.

Commonwealth failed to provide a non-discriminatory basis for its
use of peremptory challenges to strike female jurors, thereby
violating Batson v. Kentucky.
In Ross v. Com., 455 S.W.3d 899 (Ky. 2015), the Supreme Court
reversed a murder and first-degree arson conviction where the
prosecutor used peremptory strikes to exclude two women from
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the jury solely on the basis of their gender. The defense attorney
had raised a Batson [v. Kentucky, 476 U.S. 79 (1986)] challenge
when two jurors, an African American male and an African
American female, were struck by the Commonwealth. The
prosecutor justified his striking of the male by explaining that the
Commonwealth had prosecuted the potential juror's brother in the
past, and that there was another case then pending against the
brother in which the juror was a victim and potential witness. As
for justification for striking the female juror, the prosecutor stated
"[i]n all honesty, I was striking women." The female was then
returned to venire. Defense counsel then made another Batson
motion, but this time challenged the Commonwealth's use of
peremptory challenges to women.
In reversing the case, the court held:
The first step under the Batson analysis requires
the party invoking Batson to make a prima facie
showing that the peremptory challenges at issue
were exercised on a discriminatory basis. This does
not require the movant to prove discrimination by a
preponderance or more-likely-than-not standard.
"Instead, a defendant satisfies the requirements of
Batson's first step by producing evidence sufficient
to permit the trial judge to draw an inference that
discrimination has occurred."
Here, Ross's prima facie showing of gender
discrimination was presented to him on a silver
platter by the Commonwealth. The Commonwealth's candid admission that it was striking
female jurors is sufficient to satisfy Batson's first
step. This admission notwithstanding, the
Commonwealth made statements during voir dire,
which – when viewed in light of its disproportionate
use of peremptory challenges against women – is
sufficient to allow an inference of gender
discrimination . . . .
"Unless a discriminatory intent is inherent in the
prosecutor's explanation, the reason offered will be
deemed race or gender neutral." Although the bar
for a nondiscriminatory rationale to satisfy step two
of the Batson analysis is set very low, "the
expressed basis for the strike must rise above the
level of an inexplicable excuse and reach, at least,
to the level of a coherent reason for the strike."
We need not delve into and analyze the sufficiency
of the gender-neutral bases for all of the
Commonwealth's challenged strikes because we
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find the reasoning given for two of the prospective
female jurors to be insufficient to satisfy Batson's
second step.
This marks the first time in Kentucky that the Supreme Court has
recognized Batson challenges for considerations other than race.
Does this mean, assuming the two prongs of the Batson test are
met, that peremptory strikes based upon religion, age, ethnicity,
etc., are also inappropriate? Perhaps, but perhaps not. Examine
how "age" was treated in the next case.
5.

Batson violation occurred due to failure to give a "race-neutral"
reason for striking a juror.
In Johnson v. Com., 450 S.W.3d 696 (Ky. 2014), the Supreme
Court gave an example of a "race-neutral" reason for striking an
African American juror which did not pass the test. The defense
attorney met the burden of going forward with a prima facie case.
The defendant was African American and the struck juror was
African American. Nothing more was required. The "race neutral"
reasons for striking were:
(1) Age – "well I just felt that based upon her age ...
I felt more of the age than anything"; (2) Personal
Knowledge – "based upon kind of my knowledge of
her . . . just based upon her friends and associates
and things like that I know of . . . based upon my
knowledge of her friends, friends and associates
years ago"; and (3) Instinct or Gut Feeling – "I just
don't think she would be a good juror . . . I just think
it's too much of a wildcard."
In deciding age could be a race-neutral factor, the Court held:
Age may be a proper race-neutral reason to
exercise a peremptory strike against a protected
class. Burkett v. State, 230 Ga.App. 676, 497
S.E.2d 807, 809 (1998) ("[E]mployment, as well as
age, are race-neutral explanations."). However,
inherent in the notion that age may be an
appropriate race-neutral reason for exercising a
peremptory challenge against a member of a
protected class, is that something more than the
simple word itself, "age," is required to convert an
excuse into a reason. While the distinction may be
subtle, excuses are not equal to reasons, and here,
all the Commonwealth offered as a race-neutral
reason was the word, "age." What was it about the
"age" of Juror Fourteen that concerned the
prosecutor? No clue was provided to indicate how
old she was and how her age was influencing the
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prosecutor's preference to have her removed from
the jury. Was she too old or too young? Were other
jurors of her age stricken?
In a footnote, the Court also said that "there certainly may be
legitimate reasons that a party may seek jurors outside of this age
range; for example in a civil case the plaintiff may be concerned
that older jurors, reared in leaner times, are more averse to large
verdicts; similarly in a criminal case where the victim is elderly, the
Commonwealth may legitimately prefer an older jury more attuned
to vulnerability that comes with age. Those situations, however,
are easily distinguishable from the situation we address."
As for the other cited race-neutral reasons – personal knowledge
and "gut feeling" – the Court had this to say:
Whatever the prosecutor knew about Juror
Fourteen (and her friends and associates) that may
have provided a race-neutral rationale for excluding
her from the jury, remained known only to him. He
never "articulate[d] the reason to the trial court[.]"
He failed to give a single, specific example of how
his knowledge of the juror translated into a reason
other than race to disfavor her participation as a
juror . . . . [and]
Least impressive among the prosecutor's
explanations for striking Juror Fourteen is his
instinct, or gut feeling, which he expressed by
saying, "I just don't think she would be a good juror
. . . . I just think it's too much of a wildcard." Those
statements, true as they may be, suffer from the
same deficiency as his other efforts to circumvent
the Batson challenge. The proffered statements are
really no reason or explanation at all.
D.

Evidence
1.

Incriminating photos of an assault found on a cell phone were not
"fruit of the poisonous tree," even though the defendant was
interrogated after his current whereabouts were located after
requesting phone service company to "ping" the location of the
defendant's cell phone, and his phone was subsequently seized
as a result of getting a search warrant.
In Hedgepath v. Com., 441 S.W.3d 119 (Ky. 2014), the Supreme
Court upheld as reasonable the seizure of photos of a brutal
assault found on the defendant's cell phone after the phone was
"pinged" so that detectives could locate defendant at an apartment
complex, where the defendant was told to drive his vehicle to the
KSP post. There, defendant was interrogated and at some point,
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as a result of the interrogation or during it, a search warrant was
issued for the defendant's personal property including "cell
phones." In upholding the search, the Supreme Court:

2.

a.

Avoided the "thorny question" of whether getting AT&T to
"ping" the cell phone to determine the cell phone user's
whereabouts was an unreasonable search by holding that
the "fruits of the poisonous tree" doctrine did not extend so
far as to protect the contents of the cell phone which was
procured after issuance of a search warrant, because the
ping-location data was not used to locate the phone so that
it could be seized. "The cell phone became available to the
police as a result of Hedgepath's voluntary contact with
police and his decision to go to the KSP post, taking his
phone with him from the apartment complex . . . . The
police never used the location data because Hedgepath
interrupted their investigation, removing any need to rely
on or use the data," creating a "lack of nexus" between the
information learned and the evidence later recovered.

b.

Expressed some doubt over the unconstitutionality of using
ping data without a warrant. "While the U.S. Supreme
Court has recently held that the warrantless placement of a
GPS tracking device on a suspect's car violates the Fourth
Amendment, see U.S. v. Jones, ––– U.S. ––––, 132 S.Ct.
945, 949, 181 L.Ed.2d 911 (2012), it did so under a
trespass theory, id. at 949-52. That is not what happened
here. Instead, Detective Whittaker (really, AT&T) analyzed
the electronic signals emanating from Hedgepath's phone
to define its location. As to "[s]ituations involving merely
the transmission of electronic signals without trespass," the
Supreme Court noted that they "would remain subject to
Katz analysis." Id. at 953. The Katz analysis is the familiar
reasonable-expectation-of-privacy test derived from Katz v.
U.S., 389 U.S. 347, 351, (1967). Whether a cell phone's
real-time location information is protected under Katz is a
difficult question.

Tape recorded interview of children was inadmissible hearsay, not
merely offered as "impeachment evidence."
In Hedgepath v. Com., 441 S.W.3d 119 (Ky. 2014), the Supreme
Court upheld the fifty year sentence of a man who had been
convicted of the murder and repeated sexual assault of his
girlfriend. During the trial, the trial court excluded the tape
recorded statements of the victim's minor children who could not
be found to testify at trial. The children had at first told the police
that someone named "Bobby Jo," (not Hedgepath) had assaulted
their mother. Later, during a forensic interview, the children
indicated that it had been Hedgepath who had done the assault.
Hedgepath sought to introduce the tape recorded statements as
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"impeachment" evidence that the police had not done a thorough
job of investigating, and that they had focused on him from the
beginning. (From the case it is difficult to tell whether the forensic
interview was played into evidence, but it appears it was not). The
Supreme Court did not agree that the intended use of the tape
recordings was merely to impeach police about whether they had
done a thorough job of investigation:
This Court agrees with the trial court that
Hedgepath sought to use the recordings to support
an aaltperp ("alleged alternative perpetrator")
theory, even if indirectly. While defendants
generally have a right to produce such proof, even
when its admission would contradict the Rules of
Evidence, it "is not automatically admissible simply
because it tends to show that someone else
committed the offense." Beaty v. Commonwealth,
125 S.W.3d 196, 208 (Ky. 2003). We have
suggested that a defendant should show at the very
least an aaltperp's motive and opportunity to
commit the crime. Id. The trial court is justified in
excluding such evidence "when the defense theory
is unsupported, speculative, and far-fetched and
could thereby confuse or mislead the jury." Id. at
207 (internal quotation marks and brackets
omitted).
Key to the court's analysis were the facts that:


Absent the tape recordings there was otherwise no prima
facie showing of an alternative perpetrator, making the
thoroughness of the police investigation irrelevant;



Given the photos of the assault taken from his cell phone,
the idea of an alternative perpetrator was "far-fetched and
implausible."



The persons the children referred to as "Bobby Jo" was
discovered to refer to someone who was in jail at the time
of the assault and who could not have done it;



The children were very young and unavailable so their
competency could not be tested.

Given these facts, admission of the evidence would only serve to
mislead the jury.
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3.

Defendant's confession was improperly redacted when it violated
"rule of completeness."
In Sykes v. Com., 453 S.W.3d 722 (Ky. 2015), defendant
confessed to facts which led to his conviction for attempted
murder, first-degree assault, and other charges. The interrogation
lasted several hours, and the defendant was young (eighteen),
and had a history of psychological problems. During the interview,
the detectives employed diverse interrogation techniques, none of
which were improper, most of them being open ended questions,
while giving the defendant time to explain his answers. As the trial
court noted, "Det. Perry asked mostly open ended questions and
allows Sykes to explain his answers." The Court held that under
these circumstances, the interrogation was not coercive, and the
defendant's confession was admitted at trial.
However, at trial the Commonwealth was allowed over defense
objection to play a redacted version of the confession. The jury
heard the following portion of the testimony:
Det.: Well, the fortunate thing about this is that, as
of now, that the Chinese guy, he's still alive.
Sykes: Yes sir. So I'm being charged with
attempted murder.
The redacted portion which the jury did NOT hear was as follows:
Det.: No. No, a shooting is a shooting. I don't think
that it's an attempted murder. Were you trying to kill
him?
Sykes: No, sir. I didn't even mean to shoot the
guns. It was like my reaction, how he was coming.
The Court held that this withholding of a portion of the redaction
violated KRE 106 "Rule of Completeness," which provides: "When
a writing or recorded statement or part thereof is introduced by a
party, an adverse party may require the introduction at that time of
any other part or any other writing or recorded statement which
ought in fairness to be considered contemporaneously with it.
(Emphasis added by Supreme Court)." Specifically, the Court
thought it was unfair for the jury NOT to hear the redacted portions
because:
The omitted portions of the confession with which
Sykes takes issue speak directly to intent to kill, or
rather, lack thereof. As previously noted, the
interrogating detective expressly asked Sykes if he
was trying to kill the victim, to which Sykes
responded, "No sir. I didn't even mean to shoot the
guns. It was like my reaction, how he was coming."
Admitting these statements may have aided the
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jury in its determination concerning the attempted
murder charge. The jury was also instructed on
first-degree assault. Admitting the contested
portions of the recording could not have reasonably
exculpated Sykes of a first-degree assault
conviction. However, Sykes was acquitted of firstdegree assault and convicted of attempted murder
– a charge where proving intent to kill is paramount.
Therefore, we hold that the improper-redaction here
constitute reversible error.
The Court went on to say that its opinion was not to be understood
to "open the door" for introduction of a defendant's entire
statement for any purpose once an opposing party has introduced
a portion of it. Analysis must show that omission of the redacted
portions would render, as it did in this case, the defendant's
statements "unclear and ambiguous."
4.

On the other hand, here is an example where the trial court did
NOT err in refusing to play the entire statement of the defendant.
In Bond v. Com., 453 S.W.3d 729 (Ky. 2015), the defendant was
charged with sodomizing and murdering his roommate's girlfriend.
During a police interrogation, at some point the defendant
described his sexual activity with the victim on the day of the
murder. At trial, this statement was played to the jury in order to
prove the sodomy charge. Defense counsel wanted to play the
rest of the statement, which included his descriptions of their
varied and active sex life on other occasions, his statements that
he loved the victim and intended to marry her, his statements that
he did not intend to hurt her and had not known that he had hurt
her, and that he and the victim had engaged in consensual anal
sex the preceding afternoon. Yet, the Supreme Court held that this
information was not sufficient to require its admission into
evidence under the "Rule of Completeness."
We agree that the excluded portions of Bond's
statements may have given the jury a more
complete description of his relationship to
Hendricks. However, after reviewing the transcript,
we agree with the trial court that the exclusion of
those portions did not alter the meaning of the
included portions. Furthermore, we note that Bond
established through Detective Lesher that Bond
and Hendricks were engaged in consensual anal
sex the afternoon of May 11 when Shelby arrived
and interrupted them; that Detective Lesher brought
up rough sex and choking; that Bond had
accidentally strangled Hendricks; that Bond denied
ever striking Hendricks; and that Bond believed that
Hendricks was not dead when he finished having
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sex with her. Thus, Bond was able to get into
evidence the majority of what he wanted through
Detective Lesher. Furthermore, the portions Bond
was not able to otherwise get into evidence did not
alter the meaning of the included portions.
Therefore, we discern no abuse of discretion in the
trial court's refusal to admit Bond's entire
statement.
The question, of course, is what would have or should have been
the ruling by the Supreme Court had this statement been the only
source of this evidence?
5.

Introduction of defendant's incriminating oral statement was
improper because the Commonwealth had failed to disclose it to
defendant pursuant to RCr 7.24(1).
In Trigg v. Com., ___ S.W.3d ___, No. 2013-SC-000785-MR,
2015 WL 2340355 (Ky. May 14, 2015), the court essentially held
that "anything you say can and will be used against you in a court
of law, provided that the Commonwealth discloses your statement
to the defendant under the rules of discovery." The Court also
went on to remind us that the defendant's pre-arrest silence during
the search of his residence did not qualify as a party's admission
by adoptive admission by silence. Likely key to this holding was
the fact that the oral statement was incriminating. Trigg probably
should not be interpreted to hold that any statement may be kept
out. The Court stated: "the prejudicial effect upon the defendant of
a sudden, mid-trial revelation of what is tantamount to a
confession is manifest. Its propensity to undermine his prospects
for a fair trial cannot be casually regarded or summarily
dismissed."

6.

Erroneously admitted KRE 404(b) evidence due to extremely
prejudicial nature, and not merely offered as "impeachment
evidence."
In Wilson v. Com., 438 S.W.3d 345 (Ky. 2014), Defendant was
convicted and sentenced to twenty-five years for first degree
burglary, three counts of theft by unlawful taking of a firearm, and
one count of theft by unlawful taking of property valued at $500 or
more. At trial, the defendant's fiancée testified as an alibi witness
that Wilson was with her at a yard sale for "some of the day,"
although she could not testify that he was there the entire day,
and that she would not necessarily know if and when Wilson and
another person had left the yard sale, which was going on from
9:00 to 5:00. After this testimony, the prosecutor asked if she was
lying (which the witness denied), and if she was afraid of Wilson
(to which she replied that she had been in the past, but was not
currently). In order to impeach the fiancée, the Commonwealth,
over defense objection, was allowed to read extensively from
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three petitions for an EPO filed by the fiancée against Wilson over
the previous two years. In these petitions, the jury heard how the
fiancée had been abused and assaulted by the defendant, how
Wilson had called her a "rat" and a "snitch" and that it would only
"take a second to snap" her neck. In one of them she stated that
Wilson was "very controlling", and that she was afraid of what he
would do to her, and that she feared for her life." To all of this, the
fiancée stated that she had been afraid of him, but was not now.
On appeal, Wilson argued that the evidence was elicited not
simply to establish that the witnesses' testimony was influenced by
her fear of him, but also to paint Wilson as violent and capable of
criminal acts. The Supreme Court agreed:
Despite Workman's profession that she was no
longer fearful of the man against whom she had
sought domestic violence protection on three
occasions in the preceding twenty months, it is
apparent that that fear could recur and still be a
factor, whether consciously or not, affecting
Workman's testimony. Given that premise, it was
not an abuse of discretion to allow the jury to hear
some limited evidence on this issue, but the
probative value of the detailed evidence actually
admitted was clearly outweighed by its extremely
prejudicial nature.
7.

An "offer of proof" must provide some record indication of the
substance of the excluded testimony. That is to say, the content,
its significance, and its relevance should be presented to the trial
court.
KRE 103 provides:
(a) Effect of erroneous ruling. Error may not be
predicated upon a ruling which admits or excludes
evidence unless a substantial right of the party is
affected; and
(1) Objection. If the ruling is one admitting
evidence, a timely objection or motion to strike
appears of record, stating the specific ground of
objection, if the specific ground was not apparent
from the context; or
(2) Offer of proof. If the ruling is one excluding
evidence, the substance of the evidence was made
known to the court by offer or was apparent from
the context within which questions were asked.
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In Henderson v. Com., 438 S.W.3d 335 (Ky. 2014), the defendant
was charged and convicted of possession of a firearm by a
convicted felon. The defense to this charge was that Henderson
was not actually in possession of a firearm, and that one of his
traveling companions, Harris – due to an altercation that occurred
between Henderson and Harris earlier – had "set him up," planting
the firearm that was ultimately found and attributed to Henderson.
To prove this theory, at trial Henderson's counsel asked
Henderson about the previous incidents with Harris, who
responded that Harris "ran up behind [him]" two weeks before the
night Henderson was arrested. The Commonwealth promptly
objected and a bench conference ensued at which Henderson's
counsel made the following offer of proof:
Your Honor, we're about to present a theory of
defense. His thing is that this isn't a one night thing.
This is something that had been leading up to what
happened that night. We think he has a right to put
on his theory of defense if the defense is that they,
in fact, meant to set him up that night . . . . He just
said that they got into it earlier. It's not saying that
there's any crimes committed or anything, just that
they had an altercation.
The Supreme Court interpreted these statements as insufficient to
satisfy the standard set by the phrase "substance of the evidence
was made known to the court by offer." "[W]e cannot agree that
the offer of proof – to the extent counsel's instant statements could
be considered as such – put forth here was in any way sufficient."
The Court critiqued the offer of proof as follows:
The problem with Henderson's offer of proof and
his reliance on Weaver is the absence of any
meaningful description of the content of the
excluded testimony. By name, an offer of proof
must contain some modicum of proof. Here,
Henderson's counsel simply made vague
references to the general theory of defense but did
not highlight what Henderson would actually say if
given the chance to testify. Sure, Henderson's
counsel mentioned an altercation and Henderson
said Harris "ran up on [him]"; but this was not
sufficient to make the substance of the proposed
evidence known to the trial court because it proves
nothing. General statements like those offered by
Henderson's counsel might be sufficient if, as in
Weaver, the trial court already has the content of
the testimony to review. But such is not the case
here.
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E.

Jury Instructions
1.

Palpable error review of jury instructions is prohibited where they
are substantially the same as those tendered by the defendant.
In Webster v. Com., 438 S.W.3d 321 (Ky. 2014), defendant
objected that the ordering of the alternative homicide instructions,
which instructed the jury to consider the degrees of homicide in a
progressive fashion (first on wanton murder, second on
manslaughter in the second degree, and third on reckless
homicide) was palpable error because it directed the jury to
consider and acquit him of murder before undertaking
consideration of any other instruction, which, according to the
appellant defendant, "tilts" jury deliberations in favor of more
serious offenses. It is noteworthy that the trial counsel failed to
raise any objection to the court's jury charge at the trial level. The
Supreme Court, therefore, did not address the merits of this
argument because the defendant's tendered instructions did
exactly the same thing as the instructions complained about upon
appeal. Applying the reasoning of Thornton v. Com., 421 S.W.3d
372 (Ky. 2013), the Court held that (1) review for palpable error is
denied when a party tenders instructions that are substantially
similar to those ultimately given by the trial judge; and (2) the
holding in Thornton upon which this holding is based is rooted in
the concept of "invited error." That is, when an appellant
"affirmatively proposes an instruction that contains the very defect
he now opposes," that appellant invites error, which amounts to a
waiver which is not subject to appellate review.
Thus, it really does not matter in this case that the defendant
failed to object at the trial level; even had he objected, the error
was invited by the fact that he proposed virtually identical
instructions, and thus amounts to a waiver. The question then
becomes: if you submit questions which do not predicate a
consideration of the lesser charges upon a finding of not guilty to
the indicted charge, do you have a case for reversal under the
logic advanced by the appellate counsel? The only way to find out
is to craft instructions that require consideration of all three
alternatives before allowing the jury to decide guilt or innocence
on any one of them.

2.

The mere presence of pseudoephedrine at the scene of the crime
of alleged manufacturing of methamphetamine will not always
entitle defendant to a lesser instruction of possession of a
precursor.
In Rawls v. Com., 434 S.W.3d 48 (Ky. 2014), defendant was
charged and tried with manufacturing methamphetamine after
police found "reactionary vessels, smoker bottles, drain cleaner,
Coleman fuel, salt, "liquid fire," lye, receipts for lithium batteries,
an Aquafina bottle, ammonium nitrate packages, Pyrex measuring
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cups (one containing a blue powder and one containing a white
powder, which would later turn out to be pseudoephedrine), a
microwave, and an electronic scale. Defendant argued that he
was entitled to a lesser included instruction of possession of a
precursor with the intent to manufacture because there was
sufficient evidence for a jury to believe that he was not guilty of
manufacturing. This evidence consisted largely of the defendant's
girlfriend's testimony that she had seen him obtain the
pseudoephedrine from another individual on the day of his arrest,
but that she never saw him actually make the methamphetamine.
In holding that the refusal of the trial court to give the lesser
instruction was not error, the Court held:
There is no dispute that possession of a precursor
can be a lesser-included offense of manufacturing
methamphetamine, but this does not remove the
requirement, as noted above, that a lesser-included
instruction is only appropriate when "the jury might
have a reasonable doubt as to the defendant's guilt
of the greater offense, and yet believe beyond a
reasonable doubt that he is guilty of the lesser
offense." Houston v. Com., 975 S.W.2d 925, 929
(Ky. 1998). In the present case, there was
substantial evidence showing that Rawls had
manufactured methamphetamine and was in
possession of a number of chemicals (Coleman
fuel, drain cleaner, "liquid fire," an opened cold
pack) and pieces of equipment (pliers and tools to
open lithium batteries, plastic bottles, Pyrex dishes,
HCL gas generators, and a scale). Admittedly,
there was testimony that pseudoephedrine was
found at the scene, but the presence of the drug
alone cannot be viewed in a vacuum and must be
viewed in conjunction with other evidence.
[Emphasis added.]
This makes sense because recall that under KRS 218A.1432, one
of the ways to prove manufacturing methamphetamine is to
knowingly and unlawfully possess two chemicals or two items of
equipment with the intent to manufacture methamphetamine. The
"intent to manufacture methamphetamine" element is common to
both the manufacturing charge and the precursor charge.
Therefore, the only difference between the two is the possession
of one chemical versus possession of two (or more) chemicals.
Since the police found Coleman fuel, liquid fire, drain cleaner, lye,
and ammonium nitrate packages in the same vicinity as the
ephedrine, there very clearly were two or more chemicals. The
jury would have to believe that he possessed the ephedrine but
not the other substances with the intent to manufacture, and on
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the whole of the evidence as it was found, the totality of the
evidence did not entitle defendant to a precursor instruction.
3.

Jury instruction that defendant had burden of proving that he
believed complainant was at least sixteen years of age at time of
sexual intercourse unduly emphasized defendant's burden of
proof.
In Hughes v. Com., 445 S.W.3d 556 (Ky. 2014), the nineteen
year-old defendant was charged with and found guilty of second
degree rape for having sex with a twelve year old girl. The girl
testified at trial that she told the defendant that she was sixteen
years old at the time, and that she thought he believed her. The
defendant also testified that he thought she was sixteen, and that
she looked and acted older than her true age. Her "MySpace"
page listed her age as seventeen. However, he also admitted that
he might have had "beer goggles" on, and that it might have
impacted his judgment as to her real age. Nine months later, the
child had a baby and the investigation into who was the father
began.
At trial, the court instructed the jury as follows:
Although you may believe from the evidence
beyond a reasonable doubt that Ethan Hughes
engaged in sexual intercourse with [Ashley] and
that [Ashley] was less than fourteen (14) years old,
and would otherwise be guilty of rape in the second
degree under instruction number II, if you believe
from the evidence that he believed she was at least
sixteen (16) years of age, then you shall find him
not guilty. You shall consider what he actually
believed, and not whether it was a reasonable
belief. The burden of proof for this defense is on
the defendant.
The Supreme Court noted that the instruction was almost verbatim
from Cooper's Instructions to Juries, except for the addition of the
last part. The defendant on appeal did not disagree that he bears
the burden of proof of his defense, and the Supreme Court in fact
confirmed that the Appellant does bear the burden of proving his
own lack of knowledge of the child's capacity to consent to sexual
intercourse. However, as the Court found when reversing the
conviction:
[T]he commentary on the model jury instruction for
this defense, as set out in Cooper, supra, clearly
explains that this burden of proof is already
"assigned to the Defendant by requiring the jury to
'believe from the evidence'" that the defendant
lacked the requisite knowledge. Thus, the language
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unduly emphasizes the defendant's burden in this
instance. We therefore caution the trial court to be
aware of this inappropriate deviation from the
model instruction should retrial occur.
4.

Defendant was denied his right to a unanimous verdict when
identical instructions were given to multiple sex offender counts.
In Martin v. Com., 456 S.W.3d 1 (Ky. 2015), the defendant was
charged with fourteen counts of first degree unlawful transaction
with a minor, fourteen counts of incest, and a single count each of
use of minor in a sexual performance and additional charges. All
counts related to acts which allegedly occurred between October
2, 2008, and March 18, 2011. Upon conviction on all charges, the
jury recommended the defendant serve 580 years, which the trial
court imposed, ignoring the consecutive sentence cap in KRS
532.110.
In reversing some of the convictions, the Supreme Court found
that there were two types of violations of the right to a unanimous
verdict. The first type occurs where "multiple counts of the same
offense are adjudicated in a single trial." The Court has
"repeatedly found it a unanimous verdict violation for a trial court
to submit identical instructions to the jury. If a trial court fails 'to
include some sort of identifying characteristic in each instruction
that will require the jury to determine whether it is satisfied from
the evidence the existence of facts proving that each of the
separately charged offenses occurred, 'then the defendant is not
guaranteed to receive a unanimous verdict from the
indistinguishable instructions.'"
The Court found that twenty of the counts (ten pairs of identical
instructions, which all had the same date ranges) suffered from
this defect, and reversed as to those counts. But the court also
found a second type of unanimous verdict violation, which it
described as occurring when a jury instruction may be satisfied by
multiple criminal acts by the defendant.
When that is the case, and the instruction does not
specify which specific act it is meant to cover, we
cannot be sure that the jurors were unanimous in
concluding the defendant committed a single act
satisfying the instruction. Instead, the jury's verdict
only reflects their unanimous view that the
defendant committed the crime, without necessarily
resulting in a unanimous conclusion that the
defendant committed a single criminal act beyond a
reasonable
doubt.
Therefore,
in
those
circumstances, the jury fails to reach a unanimous
verdict.
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In a footnote, the court used a colorful illustration to describe this
second type:
[The second type of unanimous-verdict violation] is
like giving directions to a McDonald's on the east
side of town to half a group of travelers, and
directions to one on the west side of town to the
other half, despite a rule that requires all the
travelers to go to the same restaurant. Both groups
arrive at a McDonald's, but not all the travelers are
in the same place. [quoting Johnson v. Com., 405
S.W.3d 439 (Ky. 2013).]
Ten counts suffered from this error. They contained alternative
ways in which the defendant could have been guilty, including
engaging in oral sodomy, anal sodomy, or sexual intercourse. A
jury could believe that he had intercourse with the victim, but not
committed sodomy, while another juror could believe that he
sodomized the girl, but did not have intercourse. The court said:
"Because the instructions were not tailored to reflect the evidence
and require a unanimous verdict regarding a specific factual
scenario, we cannot be sure the jury unanimously concluded that
Martin committed any one specific act in reaching conviction
under the remaining instructions."
5.

Defendant was denied her right to a unanimous verdict when
identical instructions were given to multiple sex offender counts.
Again, in Ruiz v. Com., ___S.W.3d___, No. 2014-SC-000124-MR,
2015 WL 2340406 (Ky. May 14, 2015), the defendant's right to a
unanimous verdict was violated where the jury instructions did not
require the jury to consider a specific, uniquely identifiable event,
but rather allowed the jury to consider conduct that occurred over
a long period of time. Where a victim testifies to multiple
indistinguishable instances of sexual abuse and/or sodomies
during the requisite period of time, there is no assurance that each
juror is focused upon the same occurrence when they cast their
respective guilty votes. Moreover, the indictment here was
"duplicitous" where it joined in a single count several offenses that
should have been joined in separate counts.

F.

Double Jeopardy
1.

Separate theft convictions violate double jeopardy rights.
In Wilson v. Com., 438 S.W.3d 345 (Ky. 2014), defendant was
convicted and sentenced to twenty-five years for first degree
burglary, three counts of theft by unlawful taking of a firearm, and
one count of theft by unlawful taking of property valued at $500 or
more. The Supreme Court reiterated that it has "repeatedly held"
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that the taking of multiple items from one residence or location in
one transaction constitutes only one theft.
2.

Convictions for both criminal attempted murder and first degree
assault arising out of same course of action violated double
jeopardy.
In Spicer v. Com., 442 S.W.3d 26 (Ky. 2014), the defendant was
accused of stabbing his ex-girlfriend sixteen times, thereby
causing her death. The Commonwealth charged him with both first
degree assault (for the first fifteen wounds to the chest, arms, and
back) and with attempted murder for the sixteenth and final wound
to the neck, which they argued was made in an attempt to kill her.
The reason for the distinction was that the defendant allegedly did
not make any expression of his state of mind when delivering the
first fifteen stabs. But between the fifteenth and the sixteenth stab
wound, he paused and said "If I can't have you nobody can have
you." However, the court was "not convinced" that the Appellant's
conduct represented two separate courses of action, especially
based upon testimony that the victim fled from the car in fear
believing that he was going to kill her, and that he tried to stab her
in vital places, including the lung, during the first fifteen stabs.
Citing to KRS 505.020, the court held that a defendant may not be
convicted of more than one offense when the offense is designed
to prohibit a continuing course of conduct, and the defendant's
course of conduct was uninterrupted by legal process. The court
also noted that attempted murder requires an intent to kill,
whereas first degree assault requires an intent "only to cause her
serious physical injury," which are inconsistent mental states.
Therefore, KRS 505.020(1)(b) bars prosecution for both of these
crimes as "inconsistent findings of fact are required to establish
the commission of those offenses."
The remedy in such cases is to vacate the lesser of the two
offenses.

3.

Convictions for BOTH manufacturing methamphetamine and
possession of methamphetamine precursor violates double
jeopardy; so would multiple convictions based upon possession of
all the chemicals as well as all the equipment.
In Sevier v. Com., 434 S.W.3d 443 (Ky. 2014), consolidated with
Baughman v. Com., (Ky. 2014), the defendant was charged with
manufacturing under the possession of two or more chemicals or
items of equipment prong of KRS 218A.1432. There were four (4)
or more such chemicals present. No pseudoephedrine was found,
but the Commonwealth argued that pseudoephedrine was
required in order to produce the chemical reaction that was found
taking place in a pickle jar, so there was constructive possession
of that chemical. The Commonwealth therefore wanted a
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conviction on both charges, using the other four (4) chemicals to
procure a conviction on manufacturing, and separately using the
pseudoephedrine in the pickle jar to procure the precursor
conviction. Citing Blockburger v. U.S., 284 U.S. 299 (1932), the
Kentucky Supreme Court held that each crime did not contain an
element that the other did not. Rather, the precursor charge was
consumed within the manufacturing charge:
The existence of alternate methods to satisfy the
possession element of the manufacturingmethamphetamine statute does not neutralize the
fact that possession of only one more chemical
than
necessary
for
a
possession-ofmethamphetamine-precursor conviction subjects an
individual to criminal liability for manufacturing
methamphetamine. Proof of possession of an
additional chemical is not proof of an independent
fact; it simply requires proof of an additional fact.
That a manufacturing-methamphetamine conviction
may be premised upon the possession of
equipment without reference to any chemicals is
insufficient, by itself, to satisfy Blockburger.
Although the manufacturing-methamphetamine
statute provides an opportunity for the
Commonwealth to satisfy the manufacturingmethamphetamine
and
possession-of-amethamphetamine-precursor statutes by proving
independent facts, proof of independent facts is not
required. Just as we would not allow multiple
manufacturing-methamphetamine convictions to
stand simply because one may be premised upon
the possession of chemicals and the second upon
the possession of equipment when all the
contraband was contemporaneously possessed,
we will not simply rely on the existence of an
alternate theory of proving a single element of a
criminal act to allow multiple convictions for what is
essentially the same conduct.
4.

Convictions for use of a weapon of mass destruction and
attempted murder not double jeopardy.
In Biederman v. Com., 434 S.W.3d 40 (Ky. 2014), the defendant
placed a pipe bomb underneath the seat of his ex-wife's car,
which exploded while she was in the car, causing second and
third degree burns, scarring on her arms and around her feet, loss
of hearing, post-traumatic stress disorder, and a possible foot
fracture. The defendant was charged with use of a weapon of
mass destruction and the attempted murder of his ex-wife, and
after trial was convicted of both charges. Defendant appealed the
convictions, stating that being convicted of both violated double
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jeopardy, arguing that the basis of the attempted murder charge
was the placing of the bomb in his ex-wife's car. Citing
Blockburger v. U.S., 284 U.S. 299 (1932), the Kentucky Supreme
Court held that each crime contained an element that the other did
not. The use of a weapon of mass destruction in the second
degree, unlike attempted murder, does not require intent to cause
death or even intent to cause injury. All that is required to be guilty
of this crime is to place a weapon of mass destruction in the
Commonwealth. Likewise, attempted murder requires intent to
cause death, which the use of a weapon of mass destruction does
not.
G.

Firearm Enhancement
1.

Committing a drug offense under KRS Chapter 218A while in
possession of a firearm pursuant to KRS 218A.992 enhances the
conviction, not just the penalty, meaning that the "violent offender
statute," KRS 439.3401 can be invoked.
In Mills v. Dept. of Corrections, 438 S.W.3d 328 (Ky. 2014), the
Court held that enhancement of a drug code violation for
possession of a firearm is a conviction enhancement, not just a
penalty enhancement. In other words, it changes the class of
crime you are charged with and can be convicted of; it does not
just merely add time to your classification at the end of the
sentence. This distinction can be huge in cases where KRS
439.3401 comes into play.
KRS 218A.992 provides that any person who is convicted of any
violation of KRS Chapter 218A who, at the time of the commission
of the offense and in furtherance of the offense, was in possession
of a firearm shall "(a) be penalized one (1) class more severely
than provided in the penalty provision pertaining to that offense if it
is a felony; or (b) be penalized as a Class D felon if the offense
would otherwise be a misdemeanor." From the plain,
unambiguous language of the statute, this use of the term
"penalization" appears to be a penalty enhancement only. Thus, if
a person were charged and convicted with manufacturing
methamphetamine while in possession of a firearm (as was the
defendant in this case), the defendant would be convicted of a "B"
felony, but would be penalized as though it were an "A" felony. In
such event, the person would not be subject to "violent offender"
treatment under KRS 439.3401, which in pertinent part defines a
violent offender as:
[A]ny person who has been convicted of or pled
guilty to the commission of:
(a) A capital offense;
(b) A Class A felony;
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(c) A Class B felony involving the death of
the victim or serious physical injury to a
victim; . . .
Thus, unless there was death or a serious physical injury involved,
a methamphetamine manufacturer who was found to be in
possession of a firearm would not be "violent," and therefore
subject to the 85 percent rule of parole eligibility.
However, the Supreme Court held that this plain language was
clear on its face, but represented an example of clear language
that could lead to a "patently absurd" result; in this case, the
investment of jurisdiction within the district court of a crime for
which it lacked jurisdiction. The court used the example of a
person being tried in district court on the single charge of firstoffense trafficking less than eight ounces of marijuana. This
offense is a Class A misdemeanor, and would properly be brought
in the district court. KRS 24A.110(2) provides that the district
court has "exclusive" jurisdiction to make a final disposition of any
charge or a public offense denominated as a misdemeanor or
violation, except where it is joined with an indictment for a felony.
Under this example, the district court would have exclusive
jurisdiction to try the case. But as the Court noted:
Yet, upon conviction, the hypothetical offense
becomes a Class D felony. And the district courts of
this Commonwealth do not have jurisdiction to
make final dispositions of felonies . . . . Thus, if a
district court tries such a firearm enhanced
trafficking charge, it has exceeded its jurisdiction.
[Emphasis supplied by Supreme Court.]
Thus, the Court refused to follow the plain language of the statute
as it would absurdly mean that the charge could not be brought in
any court. The circuit court would lack jurisdiction to try the case
prior to penalty enhancement, and the district court would lack
jurisdiction to impose an enhanced penalty after conviction. The
statute would be rendered nonsensical.
2.

Defendant was not "armed" with a deadly weapon when the
weapon was a gun locked in a steel box which was the object of
the burglary and theft for purposes of enhancing the burglary
charge from a second to a first degree.
In Wilson v. Com., 438 S.W.3d 345 (Ky. 2014), defendant was
convicted and sentenced to twenty-five years for first degree
burglary, three counts of theft by unlawful taking of a firearm, and
one count of theft by unlawful taking of property valued at $500 or
more. The basis for the first degree burglary count was that the
defendant was "armed with . . . a deadly weapon" under KRS
511.020(1)(a). The deadly weapon in question was a gun(s)
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contained in a locked steel box taken from the house. The
Supreme Court found that these facts were insufficient to establish
that the defendant was "armed" during the commission of the
burglary, and remanded for a new trial on Burglary seconddegree, rendering that he could not be retried on Burglary firstdegree:
There was no evidence put forth at trial to suggest
that Wilson arrived at the Stephenses' home armed
with a deadly weapon, so the first-degree burglary
charge was premised on Wilson's taking the locked
steel box containing three handguns and
ammunition. Doubtless the handguns met the
statutory definition of "deadly weapons," as the
evidence submitted at trial established that they
were capable of causing death or serious injury.
Johnson v. Com., 327 S.W.3d 501, 507 (Ky.2010).
However, the operative word in the statute on these
rather unusual facts is the word "armed."
A person may become "armed with a deadly
weapon" for the purposes of first-degree burglary
when he enters a building or dwelling unarmed and
subsequently steals a firearm therein. Hayes v.
Com., 698 S.W.2d 827, 830 (Ky.1985). The statute
does not require that the Commonwealth prove that
a gun thus taken during the course of a burglary is
"ready for use" in order to sustain a conviction. Id.
at 830. However, the Commonwealth is required to
prove that the defendant is "armed" with the
weapon.
H.

Other Enhancements
DUI offense enhancements are "conviction to conviction," not "conviction
to offense."
In Ballinger v. Com., 459 S.W.3d 349 (Ky. 2015), DUI convictions that
were entered after instant alleged offense but before conviction on instant
alleged offense could be used to enhance instant alleged offense to the
level of a felony DUI. Justice Abramson wrote the opinion giving all the
facts and analysis, but Justice Noble, in her concurrence, summed it up
very nicely:
I fully concur with Justice Abramson's majority opinion.
However, I would further point out, for the benefit of
practitioners, especially prosecutors, that what we are
saying today is that, in effect, all DUI charges are simply a
charge of DUI until there is a guilty plea or adjudication of
being guilty of driving under the influence. At that point,
under this opinion, any conviction entered before the
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penalty phase of the trial is admissible to prove the degree
of DUI, or in taking a guilty plea.
I.

Post-Conviction Matters
1.

Withdrawal of guilty plea is a "critical stage" of trial which entitles a
defendant to legal counsel.
There are two key aspects to the Com. v. Tigue, 459 S.W.3d 372
(Ky. 2015) opinion: First, the client is entitled to attempt to
withdraw his guilty plea, and counsel attaches to that attempt, so
his lawyer must be willing to help in this endeavor. Second, in the
event that counsel is unable, unwilling, or would be in conflict by
helping his client withdraw the opinion, the counsel must move to
withdraw as counsel so that additional counsel may be appointed
to carry this out.

2.

Persistent felony offender proof not met where Commonwealth
introduced certified copies of convictions, but they did not contain
sufficient facts for the jury to deduce whether he was PFO eligible.
In Moore v. Com., ___ S.W.3d ___, No. 2013-SC-000495-MR,
2015 WL 3631699 (Ky. June 11, 2015), the convictions introduced
into evidence by the prosecutor did not contain the proof required
by KRS 532.080(3)(c), e.g., that the sentence was served within
five years prior to the commission of the instant offense, that the
offense was committed while the defendant was on probation,
parole, or other form of legal release, that he had been discharged
from probation, parole, etc., within five years prior to the date of
the commission of the instant offense, that he was in custody from
a previous felony conviction during the commission of the instant
offense, or that he was an escapee during the commission of the
instant offense. The March 2006 judgment reflected that the
defendant was sentenced to twenty years' imprisonment with jail
credit of seventy-seven days, and that he was denied probation.
Defendant committed his offense in October 2011, over five years
ago. Doing simple math, October 2011–March 2006 is five years
and a few months, and with a sentence being handed down of two
years would easily be within the five year limit. However, the
judgment did not say, and could not say, whether he was shock
probated, paroled, etc. The Commonwealth argued that it could be
inferred, since he received a two-year sentence, that he was not
finished with the sentence, or if probated or paroled, finished with
probation parole before falling into the five year period. However,
as the Court stated:
Of course, the Commonwealth's argument may be
well-taken if the reasonable inferences are being
drawn from the evidentiary data by prosecutors,
defense attorneys, or judges familiar with KRS
532.080 and the machinations of judgments,
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parole, probation, serve-outs, and final discharges,
or other knowledgeable officials within the
corrections and the criminal justice system.
However, it is clear to us that a reasonable jury,
even a very-well educated jury, could not with any
degree of confidence, much less beyond a
reasonable doubt, infer "in accordance with reason
or sound thinking and within the bounds of common
sense without regard to extremes or excess," and
"deduce[ ] as a logical consequence from facts
already proven," that Appellant had "completed
service" of the sentence imposed under the prior
felony conviction.
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ADVANTAGES AND PITFALLS OF SOCIAL MEDIA
Joshua R. Denton*

I.

WHAT IS SOCIAL MEDIA?
A.

Websites and Applications Used for Social Networking.

B.

Types of Social Media:

C.

II.

1.

Twitter.

2.

Instagram.

3.

Blogs.

4.

Snapchat.

5.

Flickr.

6.

Facebook.

7.

YouTube.

8.

Tumblr.

9.

Pinterest.

10.

LinkedIn.

11.

Reddit.

Other Sources to Remember
1.

WayBack Machine (Internet Archive), http://www.archive.org.

2.

Pipl, https://pipl.com/.

HOW MUCH IS SOCIAL MEDIA REALLY IN USE?
A.

Facebook Statistics

B.

YouTube Statistics

C.

Flickr Statistics

*

Gullett Sanford Robinson & Martin, PLLC, 150 Third Avenue South, Suite 1700, Nashville,
Tennessee 37201, 615.921.4286, jdenton@gsrm.com.
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III.

IV.

V.

VI.

D.

Twitter Statistics

E.

Wikipedia Statistics

WHO ACTUALLY USES SOCIAL MEDIA?
A.

Social Media Demographics

B.

Smartphones

WHAT ABOUT PRIVACY?
A.

Privacy Settings

B.

Precautionary Measures

USING SOCIAL MEDIA FOR INVESTIGATIVE WORK
A.

Who Is Using Social Media?

B.

What Information is out there?

C.

Access

D.

Documentation

E.

Verification – Proceed with Caution

ETHICS REQUIREMENTS AND GUIDELINES
A.

No Misrepresentations

B.

Opposing Parties

C.

Represented Parties

D.

Basic Guidelines

E.

Rules to Remember
1.

2.

Competence.
a.

Ky. SCR 3.130(1.1).

b.

Comment 8 to Model Rule 1.1.

Confidentiality.
a.

Ky. SCR 3.130(1.6).

b.

Model Rule 1.6.
3-62

VII.

VIII.

YOUR “PERSONAL” USE OF SOCIAL MEDIA
A.

Your Employer’s Policies on Social Media Use

B.

Your Employer’s Name

C.

Your Employer’s Email

D.

Separate Work and Personal Accounts

E.

What is a “Private” Comment?

F.

Are You Sure Your “Private” Comments Are Actually Private?

G.

“Liking” a Page or Comment

H.

“Joining” a Group

I.

Who is Watching You?

POSSIBLE CONSEQUENCES
A.

Credibility

B.

The Job Itself

C.

Litigation
1.

2.

Potential claims.
a.

Intellectual
property
infringement.

b.

Defamation.

c.

Libel.

d.

Slander.

e.

False advertising and trade disparagement.

f.

Trade libel.

g.

Unfair competition.

h.

Intentional interference with contractual relations and
business expectancies.

i.

Invasion of privacy.

j.

Malpractice.

Where will the suit be filed?
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claims,

including

copyright

IX.

EXAMPLES OF THE USE OF SOCIAL MEDIA IN SOME RECENT COURT
CASES
A.

Sluss v. Com., 450 S.W.3d 279 (Ky. 2014).
1.

Appeal of conviction for murder and assault (life sentence) from
Martin Circuit Court.

2.

Extensive publicity.

3.

Voir dire and social media.

4.

What is a Facebook friend?

5.
B.

C.

a.

Facebook’s definition.

b.

Lady Gaga’s practice.

Juror misconduct and social media.

McGaha v. Com., 414 S.W.3d 1 (Ky. 2013).
1.

Murder conviction from Adair County.

2.

Voir dire and social media.

3.

Facebook and jurors.

Pearce v. Whitenack, 440 S.W.3d 392 (Ky. App. 2014).
1.

Expectation of privacy and home computers.

2.

Expectation of privacy and Facebook.

3.

The Fourth Amendment and Facebook.

D.

J.A.T. v. Cabinet for Health & Family Services, No. 2014-CA-000969-ME,
2014 Ky. App. Unpub. LEXIS 1022, 2014 WL 7339021 (Ky. App. Dec. 24,
2014) – Use of Social Media to Show Notice.

E.

P.K. v. W.T., No. 2012-CA-001720-ME, 2013 Ky. App. Unpub. LEXIS
855, 2013 WL 5765136 (Ky. App. Oct. 25, 2013).
1.

Child custody dispute.

2.

A child’s Facebook account and guardians ad litem.
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F.

G.

H.

I.

Cobb-Vantress, Inc. v. Kidd, No. 2014-CA-000080-WC, 2014 Ky. App.
Unpub. LEXIS 606, 2014 WL 3723060 (Ky. App. Jul. 25, 2014).
1.

Disability proceeding.

2.

Introduction of evidence from Facebook.

Simmons v. Com., No. 2012-SC-000064-MR, 2013 Ky. Unpub. LEXIS 7,
2013 WL 674721 (Ky. Feb. 21, 2013).
1.

Facebook messages as evidence.

2.

Authentication of social media.

Bramble v. Bramble, No. 2011-CA-000461-ME, 2011 Ky. App. Unpub.
LEXIS 873, 2011 WL 6003929 (Ky. App. Dec. 2, 2011)
1.

Child custody case and social media as evidence.

2.

Court’s reliance on Facebook evidence.

3.

Court’s comments on information in the public domain of social
media.

Lalonde v. Lalonde, No. 2009-CA-002279-MR, 2011 Ky. App. Unpub.
LEXIS 161, 2011 WL 832465 (Ky. App. Feb. 25, 2011).
1.

Parental rights case.

2.

Facebook photographs of mother.

3.

Authentication of Facebook photographs.

4.

The effect of Facebook evidence on a case.

J.

B.H. v. Com., No. 2013-CA-000385-ME, 2013 Ky. App. LEXIS 164, 2013
WL 6145532 (Ky. App. Nov. 22, 2013) – Restriction of Social Media Use
as Part of a Contempt Order.

K.

State v. Smith, No. M2014-00059-CCA-R3-CD, 2015 Tenn. Crim. App.
LEXIS 5, 2015 WL 100452 (Tenn. Crim. App. Jan. 7, 2015); see State v.
Smith, 418 S.W.3d 38 (Tenn. 2013).
1.

First degree murder conviction.

2.

Jurors, expert witnesses and Facebook.

3.

Juror research and investigation.
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X.

SOME TAKE-AWAY POINTS
A.

Issues Surrounding Social Media Are Rapidly Evolving, so the “Correct”
Answer Is Not Always Something You Can Just Look Up

B.

Rely on Your Common Sense and Good Judgment when Making
Decisions about Use of Social Media

C.

Get a Second Opinion

D.

When It Comes to Your Own Employment, Be Sure You Have a Clear
Understanding of What is Permitted

E.

And Remember, It’s Your Reputation, Your Firm’s Reputation and the
Reputation of the Profession on the Line
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WAGE AND HOUR LAW UPDATE
Lynda Hils Mathews and Julie Hein

I.

BASICS OF WAGE & HOUR LAW
The Fair Labor Standards Act of 1938 (FLSA) (29 U.S.C. §201 et seq.; 29 CFR
Parts 510-794).
A.

Overview
FLSA is a federal law which sets minimum wage, overtime pay, equal
pay, recordkeeping, and child labor standards for employers in the private
and public sectors.

B.

Minimum wage and overtime requirements apply to all nonexempt private
sector and state and local government employees (special rules apply to
certain government employers).

C.

Federal Minimum Wage

D.

1.

Nonexempt employees must be paid not less than the federal
minimum wage for all hours worked.

2.

As of July 24, 2009, the federal minimum wage is $7.25 per hour.

Overtime
Employers are required to pay overtime pay to nonexempt employees
who work over forty (40) hours in a single workweek. Overtime rate of pay
is one and one-half times the regular rate of pay.

E.

F.

Common FLSA Issues
1.

Misclassifying employees as exempt from FLSA.

2.

Off-the-clock issues.

3.

Failure to include all applicable compensation (bonuses or
commission) when calculating the regular rate of pay for overtime
purposes.

4.

Confusing an employee with an independent contractor.

Recordkeeping
Every employer covered by the FLSA must keep certain records for each
covered, nonexempt worker. There is no required form for the records,
but the records must include accurate information about the employee
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and data about the hours worked and the wages earned. The following is
a listing of the basic records that an employer must maintain:
1.

Employee's full name, as used for social security purposes, and
on the same record, the employee's identifying symbol or number
if such is used in place of name on any time, work, or payroll
records;

2.

Address, including zip code;

3.

Date of birth, if younger than nineteen;

4.

Gender and occupation;

5.

Time and day of week when employee's workweek begins;

6.

Hours worked each day and total hours worked each workweek;

7.

Basis on which employee's wages are paid;

8.

Regular hourly pay rate;

9.

Total daily or weekly straight-time earnings;

10.

Total overtime earnings for the workweek;

11.

All additions to or deductions from the employee's wages;

12.

Total wages paid each pay period;

13.

Date of payment and the pay period covered by the payment.

With the exception of eight through eleven above, employers must keep
the same records for exempt employees.
G.

Who May Pursue a FLSA Violation and Remedies
FLSA violations may be addressed through a private action or through a
government action by the U.S. Department of Labor (DOL).
1.

If the DOL finds that an employer has violated the FLSA, it may
bring a lawsuit on the employee's behalf and seek either back
wages or liquidated damages (defined as the amount of back
wages; hence the recovery is of double back pay), or back wages
and an injunction prohibiting the employer from further violating
the statute.

2.

The DOL can seek civil monetary penalties of $1,100 per each
violation for repeated or willful violations of the FLSA. A "repeated"
violation may be shown when the employer had previously
violated the minimum wage or overtime requirements of the FLSA.
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A "willful" violation may be assessed when it can be shown that
the employer knew that its conduct was prohibited by the FLSA or
showed reckless disregard for the requirements of the FLSA.

H.

3.

Violators of the child labor provisions are subject to a civil money
penalty of up to $10,000 for each young worker who was
employed in violation of the FLSA.

4.

If the FLSA violation is egregious, the DOL may initiate criminal
prosecution for willful violation of the FLSA. The penalty for the
first offense is a fine of no more than $10,000; second offenses
are punishable by fines of no more than $10,000 and/or up to six
months imprisonment.

5.

The employee may bring suit to recover double back pay and
attorney's fees.

Statute of Limitations
A two-year statute of limitations generally applies to the recovery of back
pay. In cases of a willful violation, a three-year statute of limitations may
apply.

I.

Retaliation
The FLSA prohibits retaliation by an employer against an employee who
files a FLSA complaint or for participating in a legal proceeding under this
law.

II.

KENTUCKY'S WAGE & HOUR LAW (KRS CHAPTER 337)
Kentucky's wage and hour laws substantially follow the FLSA; however, the
following are areas of caution under Kentucky law.
A.

Kentucky's minimum wage is $7.25 per hour. KRS 337.275.

B.

Overtime is one and one-half times an employee's regular rate after forty
hours in a workweek. KRS 337.285.

C.

1.

Any employee who works seven days in any one workweek shall
receive time and a half for the time worked on the seventh day.
KRS 337.050.

2.

Compensatory time shall not be used as a means to avoid
statutory overtime compensation. KRS 337.285.

Rest & Meal Periods
1.

An employee is entitled to a paid rest period of at least ten
minutes during each four hours worked. KRS 337.365.
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2.

Employers, except those subject to the Federal Railway Labor
Act, shall give their employees a reasonable period for lunch. The
time shall be as close to the middle of the employee's scheduled
work shift as possible. KRS 337.355.
An employee is not required to take a lunch period sooner than
three hours after the start of the shift, or more than five hours after
the start of the shift. KRS 337.355.

D.

Statute of Limitations
There is no limitations period set forth in KRS 337.010 et seq., and
therefore a violation falls under the limitations period for general statutory
violations of five years.

E.

Actions for Wage and Hour Violations
1.

There is no prerequisite that an employee must file a complaint
with the Kentucky Department of Labor prior to filing a lawsuit for
a claim under KRS Chapter 337.

2.

Damages.
An employer can be held liable for all wages owed over the
amount already paid, plus liquidated damages for such sum, and
costs and reasonable attorney's fees. Under KRS 337.385, a court
has discretion to modify the liquidated damages award when an
employer has shown that it acted in good faith and had a
reasonable basis to believe that its actions were not a violation of
the law.

III.

3.

An agreement between the employee and employer to work for
less than the amount of minimum wage or overtime owed is not a
defense. KRS 337.385(2).

4.

The Kentucky Wage and Hour Act preclude representative
actions; however, the Kentucky Supreme Court may review this
issue in the months to come. See McCann v. Sullivan Univ. in
"Law Update" below.

MOST COMMON FLSA VIOLATIONS
A.

FLSA exemptions: An employer misclassifies an employee as exempt
from minimum wage and overtime pay requirements.
1.

All employees are nonexempt unless an employer can establish
that it is exempt from minimum wage and overtime pay obligations
because its employees fit into one of the exemptions.
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2.

Employees are exempt if their job duties meet certain
requirements, and in most cases, compensated on a salary basis
under the standard described below.

3.

Exemption tests.
a.

Salary level.
A salaried employee does not equal an exempt employee.
An employer must verify that an employee meets the
following:
i.

Paid at least $455 per week.

ii.

Must be paid "free and clear."

iii.

The $455 per week may be paid in equal amounts
for periods longer than one week:

iv.

b.

c.

a)

Biweekly: $910.00.

b)

Semimonthly: $985.83.

c)

Annually: $23,660.00.

An employee whose total annual compensation is
at least $100,000 is exempt if he or she
"customarily and regularly" performs at least one of
the job duties tests for executive, administrative, or
professional employees. 29 C.F.R. §541.601.

Salary basis.
i.

Regularly receives a predetermined amount of
compensation each pay period.

ii.

The salary or hourly rate must be predetermined
and may not be reduced due to quality or quantity
of work.

iii.

Must be paid the full salary for any week in which
the employee performs any work.

iv.

Need not pay employee for any workweek when no
work is performed.

Job duties.
Job duties must meet specific tests depending on the
exemption. Below are six of the most common exemptions.
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i.

ii.

iii.

iv.

Administrative exemption.
a)

Primary duty is the performance of office or
non-manual work directly related to the
management
or
general
business
operations of the employer or the
employer's customers; and

b)

Primary duty includes the exercise of
discretion and independent judgment with
respect to matters of significance.

Professional exemption.
a)

Primary duty is the performance of work
requiring knowledge of an advanced type in
a field of science or learning customarily
acquired by a prolonged course of
specialized intellectual instruction.

b)

Primary duty is the performance of work
requiring invention, imagination, originality,
or talent in a recognized field of artistic or
creative endeavor.

Executive exemption.
a)

Primary duty is management of the
enterprise or of a customarily recognized
department or subdivision;

b)

Customarily and regularly directs the work
of two or more employees; and

c)

Authority to hire or fire other employees or
make suggestions or recommendations as
to hiring, firing, advancement, promotion, or
other change of status of other employees
which are given particular weight.

Creative professional exemption.
a)

Music: musician,
soloist.

b)

Writing: essayist, novelist,
writers, play/screen writer.

c)

Acting.

d)

Graphic arts.
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composer,

conductor,
short-story

v.

vi.

B.

Outside sales exemption.
a)

Primary duty must be making sales (as
defined by the FLSA), or obtaining orders or
contracts for services or for the use of
facilities for which a consideration will be
paid by the client or customer; and

b)

The employee must be customarily and
regularly engaged outside the employer's
place or places of business.

Computer related exemption.
a)

Primary duty is the application of systems
analysis techniques and procedures.

b)

Primary duty is design, development,
documentation, analysis, creation, testing,
or modification of systems or programs.

c)

Primary duty is design, documentation,
testing, creation, or modification of
computer programs related to machine
operating systems.

d)

Combination of the above.

e)

Note: under this exemption the employee
may be paid on a salary basis or, if
compensated on an hourly basis, at an
hourly rate of not less than $27.63.

Travel time: An employer fails to pay employee for hours spent traveling.
FLSA and Kentucky law:

C.

1.

Travel to and from work is not compensable.

2.

Travel during normal work hours is compensable time.

3.

Travel away from home is compensable when it cuts across the
employee's workday. The employee is substituting travel for other
duties.

Wage Deductions
1.

FLSA.
a.

No limit on the amount deducted for the reasonable cost of
board, lodging, or other facilities.
4-7

2.

D.

b.

Items that are primarily for the benefit or convenience of
the employer do not qualify as facilities.

c.

An employee's regular rate must be calculated before the
deduction is taken.

d.

A deduction may be made if:
i.

It is reasonable and true, and

ii.

It is made for particular items under a prior
agreement, and

iii.

The purpose is not to evade statutory overtime
requirements or other laws, and

iv.

It is limited to the amount above the highest
applicable minimum wage for the first forty hours.

Kentucky law.
a.

An employer may withhold or divert any portion of an
employee's wage if it is authorized by local, state, or
federal law, or the deduction is expressly authorized in
writing by the employee for insurance premiums, etc. KRS
337.060.

b.

No employer shall deduct fines, cash shortages where
register is used by two or more persons, breakage, losses
due to acceptance of check when employee is permitted to
accept or reject any check, or losses due to defective or
faulty workmanship, lost or stolen property, damage to
property, default of customer credit, or nonpayment of
goods or services received by the customer if such losses
are not attributable to employee's willful or intentional
disregard of employer's interest. Id.

c.

Illegal deductions: Employer deduction from final pay for
damage to property.

Background Checks
1.

Pursuant to KRS 336.220, an employer is not permitted to require
an employee to pay the cost of medical exams or the cost of
furnishing records.

2.

The Kentucky Labor Cabinet determined that KRS 336.220
includes background checks.
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E.

Training
1.

2.

Pursuant to 803 KAR 1:005, if all six of the following criteria apply,
then a trainee is not an employee within the meaning of KRS
Chapter 337:
a.

The training, even though it includes actual operation of
the facilities of the employer, is similar to that which would
be given in a vocational school;

b.

The training is for the benefit of the trainee;

c.

The trainee does not displace regular employees, but
works under their close observation;

d.

The employer that provides the training derives no
immediate advantage from the activities of the trainee and
on occasion his/her operations may actually be impeded;

e.

The trainee is not necessarily entitled to a job at the
conclusion of the training period; and

f.

The employer and the trainee understand that the trainee
is not entitled to wages for the time spent in training.

Attendance at lectures or meetings.
a.

b.
F.

It is not compensable time if:
i.

Attendance is outside regular work hours.

ii.

Attendance is voluntary.

iii.

The information is not directly related to the
employee's job.

iv.

Attendance does not include any productive work.

Employer requiring attendance = compensable work.

Off-the-Clock Work
1.

2.

Overall theme: If an employer knows or has reason to know that
the employee is working, then the time is compensable.
a.

Have a policy.

b.

Take action and stop the work.

Examples: Checking and responding to work email from home,
and working before or after regular hours.
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G.

H.

Vacation
1.

In Kentucky, an employer is not required to provide employees
with vacation benefits – paid or unpaid.

2.

The written policy is controlling and should clearly identify:
a.

How vacation time is accrued.

b.

Is the vacation time carried forward?

c.

Do you pay accrued vacation when employment ends?

Final Paycheck KRS 337.055
Any employee who leaves or is discharged from employment shall be
paid in full all wages or salary earned no later than:

I.

1.

The next normal pay period following the date of dismissal or
voluntary leaving; or

2.

Fourteen days following the date of dismissal or voluntary leaving.

Prevailing Wage
What is a prevailing wage (KRS 337.505): The term "prevailing wage" for
each classification of laborers, workmen, and mechanics engaged in the
construction of public works within the Commonwealth of Kentucky,
means the sum of:

J.

1.

The basic hourly rate paid or being paid subsequent to the
commissioner's most recent wage determination to the majority of
laborers, workmen, and mechanics employed in each
classification of construction upon reasonably comparable
construction in the locality where the work is to be performed;

2.

An additional amount per hour equal to the hourly rate of
contribution for fringe benefits.

Independent Contractor
Employee vs. Independent Contractor:
1.

The FLSA does not apply to independent contractors because
they are not employees.

2.

Consider the factors that surround the relationship between the
company and individual.

3.

Different agencies (IRS, DOL) frame the factors differently, but
overall the factors assess the economic reality of the relationship.
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4.

a.

Employee – The individual is dependent on the employer.

b.

Independent contractor – The individual is in business of
his or her own.

Factors:
a.

What is the degree of control exerted over the individual?
The more control that is exerted over the individual the
more likely the person is an employee.

b.

c.

d.

Opportunity for profit or loss.
i.

Can suffer a loss or make a profit – Independent
contractor.

ii.

Collect wages – Employee.

Business investment.
i.

Individual pays for facilities, equipment, samples –
Independent contractor.

ii.

All materials and facilities are provided – Employee.

Duration of employment.
The longer and more permanent a position the more likely
the individual is an employee.

e.

IV.

Skill.
i.

The more skilled or specialized – Independent
contractor.

ii.

Routine work tends to prompt a person to be
considered an employee.

LAW UPDATE
A.

Integrity Staffing Solutions, Inc. v. Busk, 135 S.Ct. 513 (2014).
Summary: Integrity Staffing Solutions, Inc. required its hourly warehouse
workers, who retrieved products from warehouse shelves and packaged
them for delivery to Amazon customers, to undergo a security screening
before leaving the warehouse each day. The employees were not
compensated for the time spent undergoing the security screening. The
employees filed a lawsuit seeking compensation for the screening time.
The Supreme Court held that the security screenings were not
compensable. The Court's reasoning was as follows:
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B.

1.

An activity is integral and indispensable to the principal activities
that an employee is employed to perform, and thus compensable
under the FLSA, if it is an intrinsic element of those activities and
one with which the employee cannot dispense if he is to perform
his principal activities; and

2.

The security screenings were subsequent activities because the
employer did not employ its workers to undergo security
screenings, and the screenings were not a basic element of
retrieving products from the warehouse shelves or packaging
them for shipment.

McCann v. Sullivan Univ. Sys., No. 2014-CA-000392-ME, 2015 WL
832280, 2015 Ky. App. LEXIS 31, 1-3 (Ky. App. Feb. 27, 2015).
Summary: The Sullivan University System, Inc. (Sullivan) employs
Admissions Officers at its various schools. Sullivan hired McCann in 2007
as an Admissions Officer. Admissions Officers' work schedules and hours
per week varied. Some Admissions Officers were scheduled to work forty
hours per week. Sullivan terminated McCann's employment in April 2008.
In February 2010, McCann filed a class and collective action complaint
against Sullivan on behalf of herself and all other current or former
Admissions Officers employed by Sullivan since February 2005.
McCann's complaint, originally filed in Jefferson Circuit Court, alleged that
Sullivan violated Kentucky's wage and hour laws and the FLSA by
misclassifying Admissions Officers as exempt employees, and failing to
pay overtime compensation.
McCann's motion to certify a class action for unpaid overtime under KRS
337.385 was denied by the trial court, which was subsequently affirmed
by the Kentucky Court of Appeals. The court's reasoning was that while
KRS 337.385(2) permitted actions by one or more employees, it did not
permit certification of class actions because the statute limited its
applicability to bringing an action by one or more employees on behalf of
himself, herself, or themselves. The court concluded that KRS 337.385
did not allow actions to be brought on behalf of those who were similarly
situated. The issue was one of standing, not procedure. Therefore, the
court held that CR 23.01 could not override KRS 337.385's limitation on
who could bring claims for unpaid wages because the limitation was
contained in a substantive statute and was intertwined with the statute's
rights and remedies. And further, Kentucky law provided effective and
inexpensive administrative remedies to resolve claims for unpaid wages.

C.

Killion v. KeHE Distribs., LLC, 761 F.3d 574 (6th Cir. 2014).
Summary: KeHE Distributors Inc. terminated several sales
representatives as part of a restructuring. The severance package
included severance pay, and in return, the employer requested that the
terminated employees sign release agreements, which waived the right to
bring collective action claims under the FLSA. Soon after termination,
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several employees, including those that signed the severance agreement,
filed actions for misclassification.
KeHE argued that the waiver prohibited the employees from bringing an
action under the FLSA. On appeal, the Sixth Circuit Court of Appeals
disagreed with the employer's position and concluded that an employee
cannot waive his or her right to join in a collective action. Such a waiver is
unenforceable because it attempts to restrict an employee's FLSA rights.
On April 6, 2015, the United States Supreme Court declined to review the
Sixth Circuit's opinion.
D.

Bailey v. TitleMax of Georgia, Inc., 776 F.3d 797 (11th Cir. 2015).
Summary: Santonias Bailey was an employee of TitleMax. While
employed, he was not paid for overtime hours he worked. Bailey's time
records were not accurate and reflected an artificially low number of
hours worked. Bailey's supervisor advised him that TitleMax does not
allow overtime pay. Thus, Bailey often underreported his own hours by
working off the clock. Additionally, Bailey's supervisor occasionally edited
Bailey's time records, further reducing the number of hours reported.
Titlemax claimed that Bailey violated company policy when he failed to
properly report his hours, and for failure to report the issues concerning
his inaccurate time records. Titlemax raised the equitable defense of
unclean hands and in pari delicto. The trial court agreed with Titlemax
and granted summary judgment.
On appeal, the United States Court of Appeals for the Eleventh Circuit
reversed the trial court's holding and held that an employer that has
knowledge that an employee underreported his/her hours cannot assert
equitable defenses based on the employee's own conduct as a total bar
to the employee's claim under the FLSA.

V.

LEGISLATION UPDATE
A.

FLSA
1.

March 2014 – President Obama issued a Presidential
Memorandum directing the U.S. Department of Labor to propose
revisions to modernize and streamline the existing overtime
regulations, in particular for white collar employees.

2.

May 2015 – U.S. Department of Labor sent its proposed rule to
overhaul white-collar exemptions to the Office of Management and
Budget (OMB). Proposed rules to be released after review by
OMB.
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B.

Kentucky 2015 Legislative Session
The House passed a bill to increase Kentucky's minimum wage from
$7.25 to $10.10 per hour by 2017, but the bill died in the Senate.
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CHARITIES, WILLS, AND TRUSTS: TIPS AND TRAPS
C. Carter Ruml*
I.

WHY THIS PROGRAM?
A.

B.

C.

II.

Almost all attorneys will end up writing a will and/or revocable trust from
time to time.
1.

Family.

2.

Friends.

3.

Clients in other practice areas who have something come up
suddenly.

4.

Your own estate plan.

Many situations are complex, and unexpected things often happen.
1.

As a matter of statistics, when an attorney specializing in trusts
and estates writes hundreds of wills and administers dozens of
estates within a year, a base of experience develops illustrating
what can go wrong.

2.

When the frequency with which an attorney does estate planning
decreases, the experience base illustrating what can go wrong is
also smaller.

3.

This program is designed to illustrate how to avoid problems in the
estate planning done from time to time by attorneys who don’t
focus their practices on estate planning in one particular area:
namely, charities.

The objective is that, through better drafting on the front end, many
ambiguities and problems won't occur, with the result that potential
drafting attorney liability is reduced, client wishes are carried out
effectively, and less litigation will occur involving charitable bequests in
estate administration.

BEST PRACTICES TO AVOID PROBLEMS
A.

Identify the charity correctly.
1.

It's a simple question: who is supposed to get the money?

*

Member, Trust & Estates Service Group, Stites & Harbison, PLLC, 400 West Main Street, Suite
1800, Louisville, Kentucky 40202-3352. (502) 681-0403. cruml@stites.com. See also
www.kyestates.com and www.stitesonestates.com.
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2.

Don't take your client's offhand or casual reference to the charity's
name at face value.

3.

Satisfy yourself about what the charity's precise name is.

4.

B.

a.

Secretary of State's website:
https://app.sos.ky.gov/ftsearch/

b.

Charity's website itself.

c.

Guidestar.org.

Example references.
a.

Risky: "Kosair Children's Hospital."

b.

Improved: "The Children's Hospital Foundation, Inc., a
Kentucky non-profit corporation."

Plan for changes in charitable structure – explore these questions with
your client.
1.

What if a charity merges with another?

2.

What if a charity changes its name?

3.

What if a charity goes out of existence?

4.

a.

Voluntary dissolution.

b.

Involuntary dissolution.

Drafting responses (don't use the statutory references below for
"foreign" (out-of-state-chartered) corporations; consider adapting
them for statutes in the state in which they're organized):
a.

"The Children's Hospital Foundation, Inc., a Kentucky nonprofit corporation, or its successor(s) in interest, or if such
organization has been dissolved voluntarily pursuant to
KRS 273.300, then according to the plan of distribution for
such organization filed pursuant to KRS 273.307, but if
such organization has been dissolved involuntarily
pursuant to KRS 273.320, then only pursuant to KRS
273.333(3)(c), to organizations engaged in substantially
similar activities. All statutory references in the preceding
sentence will be deemed to refer to substantially similar
successor statute(s)."

b.

The drafting approach above should materially reduce
risks of challenge by disgruntled relatives claiming a gift
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fails if a charity changes its name between the date you
draft the will and the client's date of death.

C.

c.

A charity merging with another will have a plan of merger
and articles of merger (see, e.g., KRS 273.287) on file with
the Secretary of State's office, which will allow payment to
the correct successor(s).

d.

A charity going out of existence voluntarily will file articles
of dissolution and adopt a plan of distribution (see, e.g.,
KRS 273.300, KRS 273.303, and KRS 273.307). These
will provide a road map for distribution of funds if a charity
goes out of existence between the date you draft the will
and the client's date of death.

e.

Issues with charities going out of existence voluntarily
aren't merely academic. For a recent case study, consider
Sweet Briar College's announcement that it would close at
the end of the spring 2015 semester. An article with more
details about the Sweet Briar case study is reprinted as
Exhibit A to these materials.

f.

A charity going out of existence involuntarily will be subject
to court liquidation proceedings (see, e.g., KRS 273.320,
KRS 273.323, KRS 273.327, KRS 273.330, KRS 273.333,
and KRS 273.347). The drafting approach above is
designed to prevent assertions that a bequest has lapsed,
but also prevents the bequest from going to an
organization's creditors.

Appropriately describe restrictions (if any) on the use of the gift
1.

Does your client intend the gift to be used only for a particular
purpose? In a particular geography? Is this a preference?
Instead, is it a requirement? What happens if the requirement is
not satisfied?

2.

Be cautious about references to the address of an organization.
Are these intended to make estate administration more
convenient? Or, are they intended to specify a geographic
restriction on the use of a gift?
a.

Example of drafting that might be risky:
"Goodwill Industries of Kentucky, Inc., a Kentucky nonprofit
corporation, 1325 South Fourth Street, Louisville, Kentucky
40208."

b.

What if Goodwill moves its headquarters to Lexington?
What if the Society of St. Vincent DePaul intervenes and
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asserts the decedent intended to benefit thrift stores in
Louisville?
c.

Drafting response:
"Goodwill Industries of Kentucky, Inc., a Kentucky nonprofit
corporation, presently located at 1325 South Fourth Street,
Louisville, Kentucky 40208, or its successor(s) in interest,
or if such organization has been dissolved voluntarily
pursuant to KRS 273.300, then according to the plan of
distribution for such organization filed pursuant to KRS
273.307, but if such organization has been dissolved
involuntarily pursuant to KRS 273.320, then only pursuant
to KRS 273.333(3)(c), to organizations engaged in
substantially similar activities. All statutory references in
the preceding sentence will be deemed to refer to
substantially similar successor statute(s)."

3.

Does the client intend a particular use for the funds?
a.

If the particular use is a preference, but not a requirement,
then consider the following drafting approach:
"Goodwill Industries of Kentucky, Inc., a Kentucky nonprofit
corporation, presently located at 1325 South Fourth Street,
Louisville, Kentucky 40208, or its successor(s) in interest.
I request, but do not require, that such gift be used to
improve services provided by the organization in Louisville.
If such organization has been dissolved voluntarily
pursuant to KRS 273.300, then according to the plan of
distribution for such organization filed pursuant to KRS
273.307, but if such organization has been dissolved
involuntarily pursuant to KRS 273.320, then only pursuant
to KRS 273.333(3)(c), to organizations engaged in
substantially similar activities. All statutory references in
the preceding sentence will be deemed to refer to
substantially similar successor statute(s)."

b.

If the particular use is a requirement, then consider the
following drafting approach (note the use of the default
taker if the condition is not satisfied):
"Goodwill Industries of Kentucky, Inc., a Kentucky nonprofit corporation, presently located at 1325 South Fourth
Street, Louisville, Kentucky 40208, or its successor(s) in
interest ("Goodwill"), with such gift to be used to improve
services provided by Goodwill in Louisville. If Goodwill has
been dissolved voluntarily pursuant to KRS 273.300, then
according to the plan of distribution for it filed pursuant to
KRS 273.307, but if it has been dissolved involuntarily
pursuant to KRS 273.320, then only pursuant to KRS
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273.333(3)(c), to organizations engaged in substantially
similar activities. All statutory references in the preceding
sentence will be deemed to refer to substantially similar
successor statute(s). If the gift will not be, cannot be, or is
not used by Goodwill in Louisville, then it shall be made
instead to Society of St. Vincent DePaul, Council of
Louisville, Inc., a Kentucky non-profit corporation, or its
successor(s) in interest, on the same terms and conditions
expressed herein."
4.

If a client is very particular in goals for or restrictions on a gift,
consider using a donor-advised fund at a Community Foundation
as an alternative to conditional drafting. For instance, if a client is
committed to improving children's health in the Lexington,
Kentucky area, he or she could make a gift to a donor-advised
fund established in his or her name at The Bluegrass Community
Foundation, and name advisors to that fund, and suggest
examples of worthy organizations for the advisors to consider.
For more about community foundation planning options, see the
article reprinted as Exhibit B to these materials.

D.

Be cautious about "asset-based" estate planning
1.

2.

What is "asset-based" estate planning?
a.

Clients think about their wealth on an asset-by-asset basis,
so that's how they describe it to you.

b.

Examples.
i.

"I want my house to go to the Historic Homes
Foundation."

ii.

"I want my Fifth Third bank account to go to the
Disabled American Veterans."

iii.

"I want my National City Bank shares to go to U of
L."

I think "asset-based" estate planning can cause a lot of
unanticipated problems. This usually arises because client assets
can be diminished or transformed as they age, before their estate
plan matures.
Examples of problems latent in client wishes above:
a.

You write the client's will six years before she dies, but two
years before she dies, she sells her house and moves into
the Episcopal Church Home.
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3.

b.

After you write his will, the client decides CD rates at Fifth
Third are lower than rates at Central Bank (I have no idea
whether that's true; it's only an example), and moves most
of his account balance to Central Bank.

c.

The client's 2005 will refers to National City, but either the
shares were sold during the 2008 financial crisis, or they're
now PNC shares, post-merger.

If you are going to do "asset-based" estate planning, do it very,
very cautiously.
Drafting approaches to client wishes above:
a.

Bequest of Real Property. "All right, title, and interest
owned by me at the date of my death, if any, in the real
property located at 123 Maple Street, Louisville, Jefferson
County, Kentucky (the "Property"), outright and in fee to
Historic Homes Foundation, Inc., a Kentucky non-profit
corporation, or its successor(s) in interest, or if such
organization has been dissolved voluntarily pursuant to
KRS 273.300, then according to the plan of distribution for
such organization filed pursuant to KRS 273.307, but if
such organization has been dissolved involuntarily
pursuant to KRS 273.320, then only pursuant to KRS
273.333(3)(c), to organizations engaged in substantially
similar activities. All statutory references in the preceding
sentence will be deemed to refer to substantially similar
successor statute(s). If I do not own any right, title, and
interest in the Property at the date of my death, this
bequest will lapse."

b.

Bequest of Bank Account. "The entire balance(s) at the
date of my death, if any, in the certain bank account(s) at
[Name of Bank], account number(s) ____________,
__________, and ____________, outright and in fee, to
Disabled American Veterans (National Organization), a
District of Columbia non-profit corporation, or its
successor(s) in interest, but if such account(s) are not in
existence at the date of my death, this bequest will lapse."

c.

Bequest of Shares. "All shares of stock in National City
Corporation (or any successor(s)) thereto (the "Stock"),
owned by me at the date of my death, if any, outright and
in fee to University of Louisville, a Kentucky non-profit
corporation, or its successor(s) in interest, or if such
organization has been dissolved voluntarily pursuant to
KRS 273.300, then according to the plan of distribution for
such organization filed pursuant to KRS 273.307, but if
such organization has been dissolved involuntarily
pursuant to KRS 273.320, then only pursuant to KRS
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273.333(3)(c), to organizations engaged in substantially
similar activities. All statutory references in the preceding
sentence will be deemed to refer to substantially similar
successor statute(s). If I do not own any Stock at the date
of my death, this bequest will lapse."
E.

Be cautious about "percentage-based" estate planning.
1.

What is "percentage-based" estate planning?
A bequest of a certain percentage of a client's probate estate.

2.

3.

4.

Advantages compared to "asset-based" estate planning.
a.

Less vulnerable to changes in client's asset mix.

b.

Increases or decreases charitable gift proportionally with
client's overall financial situation.

Potential disadvantages.
a.

Sometimes, if client's financial situation changes
dramatically, proportional increase or decrease in
charitable plans is actually undesirable.

b.

Charities due to receive a percentage payment of an
estate have an interest in the estate's administration. In
contrast, a specific bequest taker that has been paid in full
has no ongoing interest in an estate's administration.

c.

Be very, very sure you don't give away more than 100
percent of an estate! (This happens more often than you
might think.) Also, don't give away specific assets or
amounts if you are also using percentage-based planning
unless those assets and/or amounts are carefully excluded
from the residual estate that will be distributed with a
percentage-based approach.

Example drafting approach:
"The balance of the residue of my estate, including all lapsed
legacies (but excluding property over which I have a power of
appointment) (my "Residuary Estate"), will be divided into two (2)
equal shares. One (1) such share will constitute the "Family
Portion" and the other one (1) such share will constitute the
"Charitable Portion." If my wife's sister, ELEANOR ROOSEVELT,
is then living, the Family Portion will be distributed to her, outright
in fee, but if she is not then living, it will be distributed to her
descendants, per stirpes, outright and in fee. If ELEANOR
ROOSEVELT is not then living, and has no descendants then
living, the Family Portion will instead be added to the Charitable
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Portion and distributed as provided herein. The Charitable Portion
will be distributed outright and in fee to University of Louisville, a
Kentucky non-profit corporation, or its successor(s) in interest, or if
such organization has been dissolved voluntarily pursuant to KRS
273.300, then according to the plan of distribution for such
organization filed pursuant to KRS 273.307, but if such
organization has been dissolved involuntarily pursuant to KRS
273.320, then only pursuant to KRS 273.333(3)(c), to
organizations engaged in substantially similar activities. All
statutory references in the preceding sentence will be deemed to
refer to substantially similar successor statute(s)."
F.

Be cautious about "bequest-based" estate planning.
1.

What is "bequest-based" estate planning?
A bequest of a specific monetary amount.

2.

3.

4.

Advantages compared to "asset-based" and "percentage-based"
planning.
a.

Less vulnerable to changes in client's asset mix.

b.

Provides certainty for client regarding amount that charity
will receive, compared to proportional increase and
decrease of "percentage-based" planning.

c.

Avoids need to deal with charity
administration, once it is paid in full.

during

estate

Potential disadvantages.
a.

Dramatic changes in client's financial situation may mean
gift can't be funded; then issues of abatement and
contribution arise (see KRS 394.420).

b.

Dramatic financial changes might unintentionally
substantially change amounts received by residuary takers
of the client's estate.

Drafting approaches.
a.

When a client's specific bequest to charity is potentially
very large as a proportion of the client's net worth and/or
likely probate estate, use a specific bequest with caution.

b.

Be mindful of distinctions between the probate and nonprobate estate (e.g., life insurance, retirement accounts,
etc.). If almost all of a client's wealth is in his or her nonprobate estate, how will a specific bequest be funded?
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c.

Consider a percentage-based approach, up to a cap. This
is a way to obtain advantages of both the bequest-based
and the percentage-based approaches.
Drafting example: "The balance of the residue of my
estate, including all lapsed legacies (but excluding property
over which I have a power of appointment) (my "Residuary
Estate"), will be divided into two (2) shares as follows:
One (1) such share, consisting of the lesser of Five
Hundred Thousand Dollars ($500,000) or one-half of my
Residuary Estate, will constitute the "Charitable Portion."
The other one (1) such share, consisting of the entire
difference between my Residuary Estate and the
Charitable Portion, will constitute the "Family Portion." If
my wife's sister, ELEANOR ROOSEVELT, is then living,
the Family Portion will be distributed to her, outright in fee,
but if she is not then living, it will be distributed to her
descendants, per stirpes, outright and in fee. If ELEANOR
ROOSEVELT is not then living, and has no descendants
then living, the Family Portion will instead be added to the
Charitable Portion and distributed as provided herein. The
Charitable Portion will be distributed outright and in fee to
University of Louisville, a Kentucky non-profit corporation,
or its successor(s) in interest, or if such organization has
been dissolved voluntarily pursuant to KRS 273.300, then
according to the plan of distribution for such organization
filed pursuant to KRS 273.307, but if such organization has
been dissolved involuntarily pursuant to KRS 273.320,
then only pursuant to KRS 273.333(3)(c), to organizations
engaged in substantially similar activities. All statutory
references in the preceding sentence will be deemed to
refer to substantially similar successor statute(s)."

G.

Be cautious about ill-defined or vague objectives.
1.

Clients sometimes want to give money to charity, but haven't
decided which charities.

2.

They may ask you to decide the charities for them – don't do this!

3.

They may ask you to act as trustee for a charitable trust that will
hold their estate, allowing them to avoid making distribution
decisions. I don't think this is a wise approach.

4.

The risk is that family members who wish the client's wealth had
gone to them will claim that the bequest fails for vagueness, with
the result that the client was intestate with regard to all (or a
portion) of his or her estate, and the family members take under
the intestacy statutes.
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5.

H.

When a client has charitable instincts but isn't ready to make
specific decisions, consider the community foundation/donor
advised fund approach mentioned above. The client can enter into
an inter vivos donor-advised fund agreement with the community
foundation to change eventual charitable outcomes, without
necessarily needing to later update his or her will.

Don't waste income tax planning opportunities.
1.

A client may want to provide an income stream to a family
member for life, with the remainder to charity. If the income stream
is a fixed amount, that's an example of a charitable remainder
annuity trust. If the income stream is percentage-based and grows
or declines as trust assets increase or decrease in value, it's an
example of a charitable remainder unitrust.

2.

Charitable remainder trusts (CRTs) have the opportunity to be
exempt from income taxes on undistributed income, a remarkable
long-term asset management and wealth-building opportunity.
Don't miss this opportunity.

3.

To be tax-qualified, a CRT must meet IRS requirements. Sample
charitable remainder unitrust (CRUT) forms have been published
by the IRS (Rev. Proc. 2005-52 through Rev. Proc. 2005-59, and
are
available
online
at
http://www.irs.gov/irb/200534_IRB/ar01.html.
Sample charitable remainder annuity trust (CRAT) forms have
also been published by the IRS (Rev. Proc. 2003-53 through Rev.
Proc.
2003-60),
and
are
available
online
at
http://www.irs.gov/irb/2003-31_IRB/ar01.html.

4.

I.

If a client wants to make a material financial gift to charity at death
but won't pay estate taxes, and making that gift in whole or in part
during his or her lifetime will likely leave the client with substantial
financial security, making the gift in whole or in part during lifetime
can provide income tax deductions. Be thoughtful about this
opportunity if you think it might apply.

Be cautious about who will be angry.
1.

Gifts to charity can anger family members or friends who had
hoped they would receive the money instead.

2.

The best practice is to ask your client if he or she has a prior will,
and review a copy of that will. Then you will understand who
would have a financial interest in attacking the will you are writing
as the product of undue influence or duress, or invalidity because
of lack of testamentary capacity.
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3.

III.

If you perceive potential risks, consider these (and similar) risk
mitigation measures.
a.

Very careful notes of meetings.

b.

A "plain language" checklist for the client to initial,
explaining the fact background to the will the client is
signing, including the client's assets, options, other family
members, and intentions.

c.

Including witnesses in key meetings and having them
prepare file memoranda.

d.

Adding "no-contest" clauses to the will (they're valid in
Kentucky, but not certain other states, including Florida).

e.

Example no-contest clause: "If valid under the laws of the
state having jurisdiction over the administration of my
estate, then any beneficiary under this Will who contests
the probate of this Will or any of its provisions, or who
elects to take a statutory share of my estate, will be
deemed to have predeceased me for purposes of this
Will."

f.

Video-taped signing of the Will.

PARTING THOUGHTS
Wills that avoid the traps and thoughtfully apply the tips outlined above are less
likely to cause future problems for drafting attorneys and clients, and are less
likely to cause assets that might otherwise carry out a client's charitable intent to
"leak away" into litigation costs.

IV.

EXHIBIT A
Article on Closure of Sweet Briar College – http://kyestates.com/nonprofitgovernance-and-the-closure-of-sweet-briar-college/

V.

EXHIBIT B
Article on Community Foundations – http://kyestates.com/communityfoundations-effective-charitable-giving-estate-plan/
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TAX 101 – UNDERSTANDING GENERAL TAX ISSUES THAT MAY
IMPACT YOUR PRACTICE
J. Christopher Coffman

I.

UNDERSTANDING THE IRS
A.

The Agency
The IRS is a bureau of the Department of the Treasury and claims to be
one of the world's most efficient tax administrators. In fiscal year 2012
(i.e., October 1, 2011, through September 30, 2012), the IRS collected
more than $2.5 trillion in revenue and processed more than 237 million
tax returns. According to the IRS 2012 Fiscal Year Data Book, the IRS
spent forty-eight cents for each $100 it collected in FY 2012. During fiscal
year 2013, the IRS collected almost $2.9 trillion in federal revenue and
processed 240 million returns, of which 151 million were filed
electronically. On average, the IRS spent forty-one cents to collect $100
in tax revenue during the fiscal year, matching low-cost results for 2008
and 2001. The IRS examined just under 1 percent of all tax returns filed
and about 1 percent of all individual income tax returns during fiscal year
2013.

B.

The IRS Mission
Stated mission: “Provide America's taxpayers top quality service by
helping them understand and meet their tax responsibilities and enforce
the law with integrity and fairness to all.”
In the United States, Congress passes tax laws and requires taxpayers to
comply. The taxpayer’s role is to understand and meet his or her tax
obligations. The role of the IRS is to help the large majority of compliant
taxpayers with the tax law, while ensuring that the minority who are
unwilling to comply pay their fair share of taxes.

C.

Statutory Authority
The IRS is organized to carry out the responsibilities of the Secretary of
the Treasury under §7801 of the Internal Revenue Code (IRC). The
Secretary has full authority to administer and enforce the internal revenue
laws and has the power to create an agency to enforce these laws. The
IRS was created based on this legislative grant. IRC §7803 provides for
the appointment of a Commissioner of Internal Revenue to administer
and supervise the execution and application of the internal revenue laws.
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D.

Organizational Structure
The IRS Restructuring and Reform Act of 1998 prompted the most
comprehensive reorganization and modernization of the IRS in nearly half
a century. The IRS reorganized itself to closely resemble the private
sector model of organizing around customers with similar needs.
To support its structure and ensure accountability, the IRS is divided into
three commissioner-level organizations.

E.

Commissioner
Specialized IRS units report directly to the Commissioner's office
(currently, John Koskinen). These units include key functions such as IRS
Chief Counsel, National Taxpayer Advocate Service, and IRS Appeals.
1.

Deputy Commissioner for Services and Enforcement.
The Deputy Commissioner reports directly to the Commissioner
and oversees the four primary operating divisions and other
service and enforcement functions.

2.

3.

F.

Four primary operating divisions:
a.

Wage and Investment Division.

b.

Large Business and International Division.

c.

Small Business/Self Employed Division.

d.

Tax Exempt and Government Entities Division.

The Deputy Commissioner for Services and Enforcement also
oversees Criminal Investigation and the Office of Professional
Responsibility.

Wage and Investment Division
Taxpayer profile: (i) most pay taxes through withholdings; (ii) more than
half prepare their own returns; (iii) most interact with the IRS once a year;
and (iv) most receive refunds.

G.

Large Business and International Division
This division oversees all 1120 and 1120-S corporations, in addition to
1065 partnerships with assets greater than $10 million. These businesses
typically employ large numbers of employees, deal with complicated
issues involving tax law and accounting principles, and conduct business
in an expanding global environment. Approximately 210,000 customers.
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LB&I is organized along six domestic industries and four International
functions. LB&I's field specialist functions are now integrated into LB&I's
domestic industries.

H.

Domestic: Communications, Technology and Media (CTM); Heavy
Manufacturing and Pharmaceuticals (HMP); etc.

Small Business/Self-Employed
SB/SE serves both of the following types of taxpayers: (i) Individuals filing
Form 1040 (U.S. Individual Income Tax Return), Schedules C, E, F, or
Form 2106 (Employee Business Expenses); and (ii) All other businesses
with assets under $10 million.

II.

1.

Approximately 57 million taxpayers.

2.

About 41 million self-employed persons.

3.

About 9 million small businesses with assets of less than $10
million.

4.

About 7 million filers of employment, excise, estate, and gift
returns.

5.

Silos of tax controversy.

I.

Exam

J.

Appeals

K.

Litigation (IRS Counsel/DOJ)

L.

Collection

M.

Criminal Investigation

IDENTIFYING THE IRS REPRESENTATIVE
While the IRS has other employees (e.g., specialists, attorneys, Appeals officers,
etc.) that also support IRS’s mission, if you are ever fortunate enough to become
involved in a tax controversy issue you will mostly likely encounter one of the
following:




Revenue Officer
Revenue Agent
Special Agent

Accordingly, it is important to understand the authority and role of each one.

4-29

A.

Revenue Officer
Generally identify themselves using a blue and white plastic ID badge
with a photograph. They are not authorized to carry firearms, and are
responsible for collection enforcement. They have the twin goals of
collecting past due monies and collecting relevant information that would
lead to tax collection. Accordingly, they possess a great deal of discretion
and power in dealing with taxpayers. They have the additional authority to
file tax liens, serve levies, and seize property.

B.

Revenue Agent
Identify themselves using a blue and white plastic ID badge with a
photograph. Like Revenue Officers, they are not authorized to carry
firearms. Their job is to audit and assess taxes and identify deficiencies.
As a result, they usually visit businesses.

C.

III.

Special Agent
1.

Criminal law enforcement. Carry badge and a firearm.

2.

Special Agents conduct criminal tax investigations, and may work
in conjunction with other law enforcement agencies like the FBI,
DEA, Postal Inspectors, etc.

UNDERSTANDING IRS COLLECTION TOOLS
A.

Federal Tax Lien
1.

Congress has provided the IRS with a powerful tool in collecting
the proper amount of tax revenues – the Federal tax lien (FTL).
Also called the "statutory lien" or "assessment lien."

2.

“Silent” lien in that it arises by operation of law, without a lengthy
judicial process (IRC §6321). While Service may make the
taxpayer aware of the existence of the lien, it does not make the
lien's existence public unless a notice of the lien has been filed.

3.

A federal tax lien is a claim against property, including current and
future rights to property. It represents the tax or tax-related debt of
an individual or business.

4.

The lien amount includes any interest, additional amount, addition
to tax, or assessable penalty, together with any costs that may
accrue.

5.

The following must occur for the statutory lien to arise by
operation of law:
a.

An assessment must have been made.
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6.

B.

C.

b.

Notice and demand for payment must have been made.

c.

The taxpayer must have neglected or refused to pay.

Once the lien exists it is controlled by IRC §6322.
a.

Its date of origin becomes the assessment date.

b.

It continues to exist until the liability is satisfied or becomes
unenforceable by lapse of time, i.e., passing of the
collection statute.

7.

Generally, after assessment, the IRS has ten years to collect the
tax liability. However, there are some circumstances which may
extend or suspend the ten-year collection period.

8.

If the United States files suit to reduce the tax claim to judgment,
then the collection period does not expire until the judgment has
been satisfied. U.S. v. Overman, 424 F.2d 1142 (9th Cir. 1970);
U.S. v. Hodes, 355 F.2d 746 (2d Cir. 1966).

Purpose and Effect of Filing a Notice of Federal Tax Lien (NFTL)
1.

NFTL is a public notification filed with designated state and local
jurisdictions.

2.

Purpose of filing the NFTL publicly is to both inform certain third
parties, typically a purchaser, holder of a security interest,
mechanic’s lienor, or judgment lien creditor, of the existence of the
statutory lien securing the tax debt, and establish the
Government’s right of priority against these same creditors.

Lien and NFTL Priorities
1.

Lien priorities are determined generally by "the first in time, first in
right" rule. Under that rule, the Service relies on the date of
assessment, which is the date the lien arises. However, the Code
provides statutory deviations from the general rule. For some
classes of creditors, the federal tax lien will not have priority until
the notice of federal tax lien is filed (see IRC § 6323(a)). For other
classes of creditors, the federal tax lien does not have priority
even if notice of the federal tax lien has been filed. These are
called the superpriorities (see IRC §6323(b)).

2.

The filing of a NFTL is not a step required to give rise to or to
perfect a lien against the taxpayer. The act of filing protects the
Government’s right of priority as against certain third parties (e.g.,
purchaser, holder of a security interest, etc.). IRC §6323(a); In re
Tracey, 394 B.R. 635 (BAP 1st Cir. 2008) (act of filing NFTL
sufficient for §6323(a) purposes with respect to personal property,
even if clerk fails to record).
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3.

D.

E.

Generally speaking, unless the Service first properly files a notice
of its federal tax lien, the purchaser will take the property free of
the federal tax lien. Similarly, unless the Service first files a NFTL,
the holder of a security interest, mechanic’s lienor, and judgment
lien creditor will have priority over the federal tax lien.

Place of Filing
1.

IRC §6323(f) and state law determine the correct place to file a
NFTL. If the Service files the NFTL in the wrong office, then the
NFTL will not have priority over a later purchaser, holder of a
security interest, mechanic’s lienor, or judgment lien creditor.

2.

Different filing rules apply for real property and personal property.
States may designate one office for filing the NFTL for real and
personal property.

3.

For real property, the NFTL is filed in the one office designated by
the state (state, county, or other governmental subdivision) where
the property is physically located. States generally provide that the
one office for filing the NFTL for real property is the county
recorder or clerk of the county in which the real property is
located.

4.

As against personal property, the situs of both tangible and
intangible property is the residence of the taxpayer at the time the
notice of lien is filed.

5.

Most states generally provide that the one office for filing the
NFTL for an individual’s personal property is the county clerk’s
office in the county in which the individual resides.

6.

Residence of a corporation or partnership is deemed to be the
place at which the principal executive office is located, which is
the office at which the major executive decisions are made.

7.

If a state fails to provide an office or designates more than one
office for filing a NFTL, the NFTL is to be filed with the clerk of the
United States district court for the judicial district in which the
property subject to the lien is situated. (Massachusetts and Puerto
Rico).

Lien Release
1.

After the lien attaches to property, it remains on that property until
the lien has expired, is released, has become unenforceable, or
the property has been discharged from the lien.

2.

The transfer of property subsequent to attachment does not affect
the lien. If the property is sold by the taxpayer subsequent to a lien
attachment, the lien then attaches to whatever is substituted for
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sold property, as it reaches all of the taxpayer’s property and
rights to property. Phelps v. U.S., 421 U.S. 330, 334-35 (1975)
(lien attached to the cash proceeds of a sale). As a practical
matter, it may be difficult to enforce a tax lien against cash sale
proceeds.
3.

Whenever a NFTL has been filed and the liability has been
satisfied or become unenforceable, a release document is
required to notify creditors of the lien's change in status.

4.

The IRS uses the following types of certificates to adjust
attachment of liens to identified property:
a.

Discharge – removes the statutory tax lien from specific
property.

b.

Subordination – elevates another creditor’s lien to the
Service’s priority position, making the Service’s statutory
lien junior to that creditor’s lien.

c.

Nonattachment – denotes that a person of like or similar
name is not, in fact, the person identified in the NFTL.

d.

Release of Right of Redemption – waives the opportunity
to redeem real property from a foreclosure sale purchaser.

5.

Errors appearing on the face of the Service’s filed NFTL often
create problems not only in evaluating the validity of the NFTL, but
also in determining relative priorities between the Service’s claim
and other competing lien claimants.

6.

A number of controversies concern errors in the name of the
taxpayer as it appears on the NFTL. The general rule is that if the
name on the notice is not identical to the correct name of the
taxpayer, then the NFTL is still valid if the NFTL is sufficient to put
a third party on notice of a lien outstanding against the taxpayer.
This is known as the substantial compliance test.

7.

Substantial compliance test: In applying the substantial
compliance test, several courts have upheld NFTLs even when
there was an error in the taxpayer's name.
a.

"Joint Effort" rather than "Joint Effort Productions, Inc.'"

b.

"PDH Development,
Development, Inc.”

c.

"Bobbie Morgan" rather than "Bobbie Morgan Lane."
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Inc."

rather

than

"PD

Hill

8.

F.

d.

Notice filed against "Davis's Restaurant," a partnership,
and one partner, "Joe Davis," was sufficient as notice
against the other partner, "Mary Davis."

e.

In re Spearing Tool and Mfg. Co., 412 F.3d 653 (6th Cir.
2005), is the lead case for upholding a NFTL when lien
filing records are electronically searched. In Spearing Tool,
the Sixth Circuit held that the Service's identification of a
taxpayer in a NFTL was sufficient where the name of the
corporation appeared in an abbreviated form on the
corporate name registered with the Michigan Secretary of
State. A lien search by a secured creditor did not disclose
the NFTLs that had been filed against "Spearing Tool &
Mfg. Company, Inc." The proper name under UCC filing
rules was "Spearing Tool and Manufacturing Co." The
Sixth Circuit found that the secured creditor challenging the
validity of the NFTL had failed to conduct a reasonable and
diligent electronic search because its search did not take
into consideration the following three factors: (i) the use of
the abbreviation "Mfg." and the use of an ampersand are
common; (ii) the secured creditor knew that Spearing Tool
sometimes used these abbreviations; (iii) the Michigan
Secretary of State's office recommended to the secured
creditor that it undertake a search using the abbreviations.

In summary, when searching for a NFTL in public records, either
in a book format or electronic format, the searcher must act
reasonably and diligently. The NFTL properly “identifies” the
taxpayer when its language is sufficient to put a third party on
notice of a lien outstanding against the taxpayer.

Levy and Sale
1.

A levy is a summary, self-help, extra-judicial remedy used to
compel the payment of the tax. U.S. v. National Bank of
Commerce, 472 U.S. 713, 735-36 (1985). The IRS
administratively enforces the tax lien using its power to place a
levy on and sell the property of the taxpayer encumbered with a
federal tax lien. A levy is an administrative means of collecting
taxes by seizure and sale of property to satisfy delinquent taxes. It
enables the government to collect outstanding taxes without
judicial intervention. An exception is the seizure of a principal
residence, which requires court approval.

2.

IRC §6331(a) authorizes the Secretary to levy upon or seize
property to collect delinquent taxes. In this context, Secretary
means the Secretary of the Treasury, or any officer, employee, or
agency of the Treasury Department authorized to perform the
function.
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G.

3.

Revenue officers, while acting in the course of their duties in
levying upon property of the taxpayer, are delegates of the
Secretary of the Treasury who have the power to levy. The
revenue officer, however, must obtain the requisite supervisory
approval when necessary.

4.

IRC §6331(b) describes levy as including the power of distraint
and seizure by any means. This authorizes the Secretary or his
delegate to collect delinquent tax liabilities by distraint against and
seizure of particular items of property or rights to property
belonging to the person liable for paying the tax. Additionally,
distraint and seizure may be applied against rights to property on
which there is a tax lien (as on property fraudulently transferred by
the taxpayer after the date of an assessment).

5.

The Code imposes a number of conditions that must be met
before the IRS may levy. There are also certain restrictions that
limit the timing of a levy. These include:
a.

The investigation of the status of the property;

b.

Notice and demand;

c.

Notice of intent to levy;

d.

Collection due process (CDP) rights; and

e.

Additional restrictions set forth in IRC §6331 (installment
agreement in place, claim filed in district court for refund of
divisible tax, offer in compromise).

6.

All property and rights to property (except those exempt under
IRC) belonging to the person liable to pay the tax, or on which
there is a tax lien, may be levied upon for payment of such tax.
Only the taxpayer’s interest in property is subject to levy. The
interest of a third party is not subject to levy.

7.

The property subject to levy may be real property or personal
property. In addition, personal property susceptible to levy may be
either tangible or intangible. The taxpayer need not have property
in his/her possession before it may be levied upon. If it is
discovered that property or rights to property are those of the
taxpayer, such property is subject to levy no matter who is in
possession.

Effect of Levy
1.

Except for the continuing levy on salary or wages provided for in
IRC §6331(e) and a levy on certain government payments
provided for in IRC §6331(h), a levy shall extend only to property
possessed or obligations existing at the time of the levy. Thus,
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service of a levy or notice of levy upon the taxpayer or a third
person, respectively, results in a seizure only of property or rights
to property in possession of either party at the time of service of
the levy.

H.

2.

Should property come into possession of the taxpayer or third
party later, another levy must be made to seize the property,
regardless of the fact that the federal tax lien attaches
automatically to after-acquired property. If, for example, a levy is
made upon the bank account of a delinquent taxpayer and the
bank surrenders the balance in the account at the time the levy is
made, this levy has no effect upon subsequent deposits made in
the bank by the taxpayer. Subsequent deposits may be reached
only by subsequent levies. IRC §6331(c) provides for successive
levies upon property of the taxpayer until the amount due,
together with all expenses, is fully paid.

3.

Similarly, a levy only reaches obligations that exist when the levy
is made. Obligations are in existence when the liability of the
obligor is fixed and determinable, even though the right to receive
payment is deferred to a later date. This would include, for
example, a right to receive future payments under a trust or
contract, provided the right to receive such payments was not
contingent upon the performance of future services. In other
words, the right to future income, if it is a fixed or present right to
property, is subject to levy, even though the taxpayer cannot
receive the property until some future date.

4.

IRC §6331(e) provides, however, that the effect of a levy on salary
or wages payable to or received by a taxpayer is continuous from
the date the levy is first made until the levy is released.

Seizure of Business Assets
IRC requires the written approval of the Area Director or Assistant Area
Director before seizure of certain business assets. "Business assets" is
defined as any tangible personal property or real property (except for
rental property) used in the trade or business of an individual taxpayer.
This approval is not required if there has been a jeopardy determination.
Approval may only be given after determining that the taxpayer’s other
assets subject to collection are insufficient to pay the amount due,
together with the expenses of the proceeding. This approval requirement
is only for assets used in the trade or business of an individual taxpayer.
Thus, this approval is not required before seizure of the business assets
of a corporation or partnership. This approval requirement is only for
tangible business assets. Tangible property is, in general, property that is
physically seized for the purpose of being sold, such as inventory and
vehicles. In general, intangible property represents property rights with no
separate physical existence, such as certificates of stock or copyrights.
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I.

Wrongful Levy
1.

The wrongful levy procedures in IRC §6343(b) provide for the
return of property or sale proceeds to third parties. If the Secretary
or his delegate determines that property has been wrongfully
levied upon, the Secretary or his delegate pursuant to IRC
§6343(b) may return:
a.

The specific property levied upon;

b.

An amount of money equal to the amount of money levied
upon (including interest); or

c.

An amount of money equal to the amount received by the
government from the sale of the property.

2.

With respect to an amount levied upon or an amount of money
equal to the amount received by the government from the sale of
such property, interest is allowed.

3.

If the sale of the property in question has occurred and the
property has been declared purchased by the United States, the
minimum bid price is to be treated as the amount received from
the sale. The United States may return the property at any time it
still has possession of it.

4.

If the property is money specifically identifiable, such as a
valuable coin collection worth more than its face value, this money
is treated as specific property and returned where possible. If
money is levied upon or received at the sale of property, an
amount of money equal to the amount levied upon or received at
sale may be returned before expiration of nine months after the
date of the levy. For purposes of determining the nine-month
period under IRC §6343(b), the "date of such levy" for continuous
levies under IRC §6331(e) and (h) is the date the notice of levy is
served. While filing a formal claim for return of property is not a
prerequisite of a suit under IRC §7426, any written request for the
return of property under IRC §6343 must comply with the
conditions set forth in the appropriate regulations.

5.

Inadequacies in the request must be noted in writing by the Area
Director and mailed within thirty days after receipt of the request
or if the request is deemed adequate. The request must be sent to
the office listed in Publication 4528, Making an Administrative
Wrongful Levy Claim under Internal Revenue Code (IRC) Section
6343(b), to be effective. A third party challenging a levy by the
Service may only seek a remedy in a wrongful levy suit under IRC
§7426.

6.

The statute of limitations for bringing a wrongful levy suit is nine
months from the date of the levy. However, if an administrative
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claim has been made for the return of property, the nine month
period is extended by twelve months from the date of the request,
or six months from the date the Service denies the request,
whichever is shorter. The third party cannot bring a quiet title
action under 28 U.S.C. §2410 (which has a longer limitations
period) because IRC §7426 is the exclusive remedy for third
parties claiming a senior interest in property seized by the Service.
J.

K.

Procedural Considerations
1.

Levy may be made by serving a notice of levy on any person in
possession of, or obligated with respect to, property or rights to
property subject to levy, including receivables, wages,
commissions, etc. A notice of levy may be served by mailing the
notice to the person upon whom service is authorized under the
controlling regulation. The date and time the notice is delivered to
the person served is considered to be the date and time the levy is
effective. If the notice is sent by certified mail, return receipt
requested, the date of the levy is considered to be the date of
delivery on the receipt.

2.

The date and time a notice of levy is served is considered to be
the date and time the levy is made. This indicates that service of a
notice of levy is the only action the IRS is required to take in order
to execute an effective levy, and that service of the notice of levy
in effect constitutes seizure of the property in question. Once the
notice is served, no subsequent party can gain any rights in the
property from the person holding it.

Enforcement of Levy
1.

Extent of personal liability – Any person who fails or refuses to
surrender any property or rights to property, subject to levy, upon
demand by the Secretary, shall be liable in his own person and
estate to the United States in a sum equal to the value of the
property or rights not surrendered, but not exceeding the amount
of taxes for the collection of which such levy has been made,
together with costs and interest on such sum, from the date such
person would otherwise have been obligated to pay over such
amounts to the taxpayer. Any amount (other than costs) recovered
under this paragraph shall be credited against the tax liability for
the collection of which such levy was made.

2.

Penalty for violation – In addition to the potential personal liability,
if any person required to surrender property or rights to property
fails or refuses to surrender such property or rights to property
without reasonable cause, such person shall be liable for a
penalty equal to 50 percent of the amount recoverable under the
personal liability provision. No part of such penalty shall be
credited against the tax liability for the collection of which such
levy was made.
4-38

3.

L.

M.

IV.

Effect of honoring levy – Any person in possession of (or obligated
with respect to) property or rights to property subject to levy upon
which a levy has been made who, upon demand by the Secretary,
surrenders such property or rights to property (or discharges such
obligation) to the Secretary, shall be discharged from any
obligation or liability to the delinquent taxpayer and any other
person with respect to such property or rights to property arising
from such surrender or payment.

IRS Summons Powers
1.

Criminal enforcement – IRC §7210 makes it a crime for a person
to refuse or fail to testify or appear when summoned. That section
provides for a fine of not more than $1,000 dollars or
imprisonment for not more than one year, or both, together with
costs of prosecution, upon conviction. The possibility of criminal
prosecution under this section is, of course, a powerful tool at the
disposal of the Service to compel compliance with the
administrative summons.

2.

Civil enforcement – Can obtain assistance of federal district
court to enforce summons. Court issues order enforcing
summons. Refusal to comply could result in the court finding the
summoned in civil/criminal contempt.

Other IRS Collection Tools
1.

Transferee liability.

2.

Trust fund recovery penalty.

3.

Criminal investigation.

IMPACT OF IRS BUDGET CONCERNS
FY 2015 Omnibus Funding Agreement
A.

Funding for the IRS reduced by $346 million as compared to FY 2014.

B.

Shifts funding from enforcement activities to taxpayer services.

C.

House subcommittee recently passed an appropriations bill that would
reduce the Service’s budget by another $838 million for FY 2016. This
would represent a more than $1.1 billion reduction in the IRS’s budget
over a two year period, and would be a more than $3.3 billion dollar
reduction since FY 2010. Cuts have forced the IRS to reduce workforce,
severely scale back employee training, and delay much needed upgrades
to technology systems. Recent computer hacks have exposed the need
for additional investment in updated technology infrastructure and
cybersecurity. Cuts have also weakened the IRS’s ability to enforce the
tax laws and serve taxpayers efficiently.
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D.

V.

Since 2010:
1.

More than 13,000 fewer employees.

2.

Approximately 10,000 fewer enforcement staff.

3.

Lowest individual and business audit levels in a decade.

4.

Fewer than half of all calls are answered, with an estimated
twenty-eight minute average wait time.

5.

All of these reductions coincide with significant increases in the
duties and responsibilities of the IRS.
a.

7 million more individual income tax returns filed.

b.

IRS tasked with implementing Foreign Account Tax
Compliance Act (FATCA) – amount of unpaid U.S. taxes
on cross-border transactions estimated between $40 billion
and $133 billion.

c.

IRS tasked with enforcing penalty components under ACA.

d.

IRS tasked with addressing identity theft concerns (which
has experienced a more than 700 percent increase in
identified cases).

TAXATION OF SETTLEMENT PROCEEDS AND PAYMENTS
A.

Why Do Tax Issues Matter?
1.

Settlement amounts paid or received are often different after
taxes.

2.

Adequate explanations of tax impact may help clients agree to
settlement.

3.

Failure to comply with settlement tax reporting requirements is a
crime and may result in heavy penalties.

4.

General rule regarding taxability of settlement proceeds:
All payments received are included in income, and thus taxable to
the recipient, unless specifically excluded from income – IRC
§61(a).

B.

Personal injury Settlements
1.

Amounts received for a personal physical injury or physical
sickness are not taxable – IRC §104(a)(2).
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a.

b.
2.

Schleier Test – C.I.R. v. Schleier, 515 U.S. 323, 336-37
(1995).
i.

Underlying cause of action giving rise to the
recovery is “based upon tort or tort type rights.”

ii.

Damages were received “on account of personal
injuries or sickness.”
Includes all amounts paid on account of the physical injury,
including loss of consortium or lost wages.

Amounts received by employees (or their survivors) under a
workers' compensation act on behalf of occupational injuries are
not taxable – IRC §104(a)(1).
a.

Must be received under a law that qualifies as a workmen’s
compensation act or a statute in the nature of a workmen’s
compensation act.

b.

Must be received on account of personal injuries or
sickness incurred in course of employment.
Statutes with non-rebuttable presumptions of injury
incurred in the course of employment do not qualify.

c.
3.

Must not be a retirement pension or annuity measured by
age, length of service, or prior contributions.

Amounts received through accident or health insurance for
personal injuries or sickness are not taxable.
Premiums must be paid by the employee for amount to be
excluded.

4.

Amounts, other than punitive damages, received on a claim of
wrongful death are not taxable.

5.

Treatment of emotional distress payments depends on whether
the emotional distress is caused by a personal physical injury or
sickness.
a.

If the emotional distress is caused by a physical issue, the
payments are not taxable.

b.

If emotional distress is not caused by a physical issue,
even if physical symptoms develop, the payments are
taxable.
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C.

D.

Employment Related Settlements
1.

Typically taxable as wages, and thus subject to reporting and
withholding requirements.

2.

Payments for race, age, or sex discrimination are taxable unless
there is a physical personal injury or sickness.
a.

If there is a physical injury, bifurcate the payments.

b.

Payments after the injury are not taxable.

3.

ADA recoveries are taxable.

4.

Wrongful termination payments are taxable.

5.

Standard severance payments are taxable.

6.

Back pay is taxable unless received due to a physical injury or
sickness.

Other Types of Payments
1.

Interest is taxable. May include delay payments.

2.

Punitive damages are taxable.
Narrow exception – punitive damages received pursuant to a
wrongful death action are not taxable – IRC §104(c).

E.

3.

Amounts received for injuries to reputation are taxable unless
physical injuries or sickness resulted from the defamatory action.

4.

False imprisonment awards are taxable.

5.

ERISA recoveries are fully taxable unless the benefits would have
been nontaxable in the absence of a lawsuit.

Tax Treatment of Proceeds – Ordinary Income or Capital Gains
1.

Classification is very important, especially to individuals.
Top individual ordinary rate is almost 40 percent (39.6 percent),
while the top capital gain rate is around 20 percent.

2.

If a settlement compensates for items of ordinary income, the
settlement is ordinary income.

3.

If settlement compensates for loss or harm to a capital asset, and
the sale or exchange requirement of IRC §1221 is satisfied, the
settlement is considered capital gain and/or return of capital.
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4.

F.

Antitrust compensatory damages may be allocated among
ordinary income, recovery of capital, capital gain income in excess
of basis, or nontaxable reduction of purchase price and basis.

Deductibility of Settlement Payments
1.

General rule.
If the taxpayer is involved in a trade or business and the
settlement payment is related to the business, the taxpayer can
deduct the payment, including legal fees, if the requisite business
nexus exists. IRC §§162(a) & 212.

G.

2.

Some courts have not allowed deductions despite nexus when
malice was involved.

3.

Compensatory and actual damages are deductible.

4.

Punitive damages are deductible.

5.

Business expense requirements.
a.

Ordinary, necessary, and reasonable expenses. Ordinary
does not mean recurrent, and can be irregular.

b.

Directly connected or proximately result from the
taxpayer’s business, income producing activity, or
investment activity.

c.

Must be currently deductible and not a capital expenditure.

d.

Must be paid or incurred during the tax year for which the
deduction is sought.

e.

Must be paid by the person to whom such services are
rendered.

f.

Expense must not be personal.
i.

Can’t be related to a divorce, separation, or decree
for support.

ii.

Origin of claim, rather than potential consequences,
is controlling.

Disallowance of Deduction
1.

Typically deductible even if liability is based on fraud, breach of
fiduciary duty, or other wrongdoing.

2.

Section 212 deductions are often disallowed for AMT purposes.
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3.

No deductions allowed for fines or penalties paid to the
government or sums paid in settlement of potential liability for
fines and penalties.
Compensatory damages paid to the government are deductible.

4.
H.

I.

Some courts, including the Sixth Circuit, disallow deductions for
restitution payments.

Timing of Deductions
1.

Cash basis taxpayers – deduction can be taken only in the year
the payment is made.

2.

Accrual basis taxpayers – deduction can be taken only when the
liability for payment has become fixed and the amount can be
determined with reasonable accuracy. Typically corporations.

3.

IRC §461(h) rules may restrict the ability to deduct until there has
been an economic performance. Tort liability payments and
workers' comp.

Timing of Deductions for Accrual Basis Taxpayers
1.

Generally can take the deduction in the taxable year in which all
events have occurred that establish liability, the amount of liability
can be determined with reasonable accuracy, and economic
performance has occurred.
Economic performance depends on the origin of the liability.

2.

Usually the deduction can be taken in the year each periodic
payment is made, even if assigned.

3.

Can still take a deduction if the liability is contested if property is
transferred outside of the control of the defendant while the liability
is contested and the payment would be deductible except for the
contest.
Treas. Reg. §1.461-1 restricts applicable transfers.

J.

Treatment of Attorney Fees
1.

The Supreme Court has held that when a recovery is taxable, the
taxable income includes any amount paid to an attorney as a
contingent fee.
The Court suggested there could be exceptions, including if the
attorney fees were awarded by a court.
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K.

2.

IRS position is that attorney fees are almost always included in the
income to the taxpayer.

3.

Individuals can take above-the-line deduction on amounts
received attributable to attorneys’ fees and costs as a result of
discrimination claims, claims against the government, and False
Claims Act claims, among others. IRC §62(a)(20), (e).

4.

Legal fees may be deducted or may be required to be capitalized.
Origin of the claim test controls.

5.

Legal fees to preserve property are deductible; fees relating to
sale must be capitalized.

6.

Legal fees related to acquisitions generally must be capitalized.

7.

Legal fees related to purchases of property generally must be
capitalized.

8.

Property title legal fees must be capitalized.

9.

Most environmental liability legal fees must be capitalized.

Income Reporting and Tax Withholding Requirements
1.

Wages and wage substitutes are reported on a W-2 by the payor
in the year the payment is constructively received by taxpayer.

2.

FICA, FUCA, and income taxes on wages must be withheld and
paid in the year payment is received.

3.

In employment related settlements, unless the award is clearly
related to a physical injury/sickness, the employer should probably
withhold.

4.

If liable for tax withholding absent a settlement, will be liable with a
settlement, even if agreement says otherwise.

5.

Payments for personal injuries are reported on a Form 1099.

6.

a.

Not subject to withholding.

b.

Form 1099 is not required if the award is truly excludible
under IRC §104.

Interest payments are reported on a Form 1099-INT and are
reported separately from other recovery amounts.
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L.

Reporting Payments to Attorneys
1.

M.

IRC §6045(f) requires that payments made to attorneys be
reported on a Form 1099 and must report whether services are
performed for the payor unless reported elsewhere.
a.

Applies whenever $600 or more in payments are made to
an attorney during the course of the year, even if the
attorney will keep nothing.

b.

Other provisions may require issuing a 1099 to the adverse
party as well, resulting in reporting more than actually paid.

c.

If more than one party or attorney is involved, reporting can
be complicated.

d.

Attorneys receiving payments may have to issue a 1099 to
co-counsel.

2.

No reporting requirement for payments made to lawyers in their
capacity as employees, partners, or shareholders of law firms,
certain lawyers involved in real estate transactions, or bankruptcy
trustees.

3.

IRS Middleman Regulations impact payments by and to attorneys
and clients relating only to trade or business expenses includable
in gross income.

4.

A payor must report the amount includible in gross income of the
payee before fees, commissions, expenses, or other amounts
have been deducted regardless of whether the payment is made
jointly or separately to the payee and another person.

5.

Payor must analyze the law on the inclusion of attorney fees in
gross income of the payee in order to properly report under IRC
§6041’s Middleman Regulations.

Reporting Hypothetical
1.

P sues D for lost profits. They settle, and D pays fees into a trust
account maintained by P’s lawyer, L.

2.

L has management and oversight functions over the trust fund to
pay litigation expenses, and can pay himself from the funds. IRC
§6041 Middleman Regs require L to issue a 1099 to everyone he
makes payments to from the trust.

3.

L pays the remainder of the trust fund to P. The IRS does not treat
L as having management and oversight over this payment. L does
not have to report this payment to P.
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N.

O.

4.

The Middleman Regs do not treat D has having management and
oversight over the payment to L’s trust fund, so D does not have
to report under IRC §6041. BUT, D is a payor under §6045(f), and
must report the payment.

5.

D’s payment to P is governed by IRC §6041, and must be
reported. The amount to be reported is determined by the
substantive law on the subject.

6.

P will have to report the portion of L’s fees paid by D under IRC
§6041.

Structuring a Settlement – Issues and Concerns
1.

Lump sum or periodic payments do not impact excludability.

2.

Interest on periodic payments is usually ordinary income.

3.

Payments to a trust fund are generally not deductible unless the
trust fund is a court ordered designated settlement fund (DSF).
IRC §468B. Must make an election in order to deduct.

4.

Payments to Qualified Settlement Funds may be deducted under
Treas. Reg. §1.468B-3.

5.

QSFs and DSFs are taxed at the maximum rate and take a basis
in property equal to its FMV on the date of transfer.

Qualified Settlement Funds
1.

2.

A QSF is:
a.

Established or approved by a governmental authority and
is subject to its continuing jurisdiction;

b.

Established to resolve or satisfy certain specified claims;
and

c.

Is a trust under applicable state law, or its assets are
otherwise segregated from other assets of the transferor
(and related persons).

Limited to claims asserting liability.
a.

Under CERCLA;

b.

Arising from a tort, breach of contract, or violation of law; or

c.

Designated in a revenue ruling or revenue procedure.
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P.

Taxation of Transferors to QSFs and DSFs
1.

Transferor must treat transfer of property as a sale or exchange of
that property.

2.

Amount realized by transferor is FMV on date of transfer.

3.

Losses may be disallowed if principal purpose was to claim loss
and fund’s ability to use is restricted.
Must obtain appraisal to support loss for certain property.

4.

Q.

R.

S.

Economic performance occurs at the time of the transfer and for
the amount of the transfer, allowing for a deduction.
a.

Does not apply if certain refund provisions included or debt
or obligations to perform services are transferred.

b.

No deduction for transfers of amounts in settlement of
insurance claim.

Taxation of Transferees
1.

Income is subject to taxation when actually or constructively
received.

2.

Constructive receipt occurs when income is set aside, may be
drawn upon, or is otherwise made available.

Advantages and Disadvantages of Structured Settlements
1.

Borrowing against a stream of periodic payments may make entire
amount immediately taxable.

2.

Taking a security interest to guard against insolvency risk may
result in constructive receipt of entire amount, which would make
otherwise non-taxable interest taxable.

3.

Structured settlements may result in lower overall cost than lump
sums.

4.

Structured settlements are interest rate sensitive.

Maximizing Tax Efficiency – Start Early
1.

Tax planning should begin as early as possible.

2.

Theory of the case matters!
a.

Taxability, deductibility, and reporting are all impacted by
the underlying action.
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b.
3.

T.

IRS pays attention to initial pleadings.

Origin of the claim test.
a.

Treats an amount received in satisfaction of a claim as a
substitute for the item of loss or economic detriment
alleged in the claim, assigning the same tax treatment that
the lost item would have received.

b.

Also applies to tax rates.

Maximizing Tax Efficiency – Be Specific
1.

Identify nature of award and tax treatment in the settlement
agreement.
Express language is the most important factor in determining
whether an amount is excludable from income.

U.

2.

If multiple claims are involved, state each separately if the tax
treatment may be different.

3.

Allocate amounts to each claim if appropriate.

4.

Seek written agreement to treat payments consistently.

Substantiating Tax Treatment
1.

Complaint is the most important document in the establishment of
the tax consequences of recovery.

2.

If multiple recoveries on multiple claims, allocate the recovery to
one or more claims.
Be reasonable, allocating 100 percent to one claim is subject to
challenge under reasonable relationship test.

VI.

3.

Avoid general releases.

4.

Settlements on appeal do not have to follow same allocations
found in trial court order.

5.

Burden of proof is on the recovering party.

6.

Be aware of basis in property.

AUDIT TRENDS – REASONABLE COMPENSATION – S CORPORATION
SHAREHOLDER
A.

Due to recent training initiatives, increased audit trigger for S corporations
is insufficient compensation paid to shareholder-employees.
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B.

S corporation shareholder-employees often set compensation levels
unreasonably low and increase their profit distributions at the same time.
Compensation is subject to payroll taxes, but distributions are not.
Compare to LLC where a general partner’s distributive share of income is
generally included as net earnings from self-employment.

C.

However, law requires S corporation to pay reasonable compensation to
its shareholder-employees.

D.

Health Care Act of 2010 added 0.9 percent increase to the Medicare
portion of self-employment tax on earnings (wages or net earnings from
SE) in excess of $250,000 for taxpayers filing jointly, and $200,000 for
others.

E.

Tax increase first imposed during the 2013 tax year.
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SOME ASSET PROTECTION FUNDAMENTALS IN
BASIC ESTATE PLAN DOCUMENTS
Brian Borellis

This article advises on elder law issues for non-elder law attorneys. It seeks to provide a
sort of liability protection primer for practitioners who do not actively seek to develop an
elder law practice, but who do traditional estate plans for clients who are elderly or hope
to become so one day. Too often, such plans may be lacking in addressing and
preparing for asset protection. Consequently, these plans often do not have enabling
provisions for Medicaid eligibility, VA eligibility, or other public benefits options. In this
program, we will discuss certain basic provisions that should be included in all wills and
trusts. We will also provide appropriate language to be added to Power of Attorney
(POA) documents. Finally, we will explore how to use typical Trustee powers to gain
atypical results, thereby incorporating, modifying, and limiting important provisions of the
Uniform Trust Code, as recently adopted in Kentucky, in the context of elder
law scenarios.
I.

GIFTING AND POWER OF ATTORNEY PROVISIONS
A.

Gifting Authority Problems
These fall into one of two overarching problem areas: First, the power is
absent or doesn't go far enough. Second, there is gift authority that
overreaches and is not consistent with client's wishes.

B.

The "None or Not Enough" Problem Areas
You don't want your client to be on a collision course with impoverishment
due to long term health care expense, do you? But without gifting
authority in the POA, that result could very well be what happens. Thus,
do not use the following types of clauses we all see from time to time that
reads something like:
1.

"Provided, however, that my attorney-in-fact shall have no power
or authority to give away any of my estate whatsoever." You
should, of course, discuss this with your client, because they may
actually want to prevent the AIF from making gifts. But don't use it
as a matter of course, and certainly not without discussion.

2.

Also, be alert to the fairly common clause that limits gifts to the gift
tax exclusion which is presently $14,000 per person per year. The
relevance of such a provision is limited to individuals with estates
which exceed $5.4 million. Hopefully those folks are not coming to
you for Medicaid eligibility planning. Thus, get rid of the clause
which is limiting and may, in fact, invite questions from the client
as to your skill as a practitioner when you contemplate small gifts,
but expose the estate to being consumed by cost of care.
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3.

Gift-giving pattern.
This clause allows gifts in pursuance of an existing pattern of gifts.
Why? Again, this clause is self-limiting.

4.

KRS 386.093.
Gift authority must be "unambiguously stated" on the face of the
instrument. Even in the absence of explicit gift authority, can it be
said that the terms of the document, read in its entirety, authorize
gifts?

C.

The Inconsistent Powers
These usually arise where there are alternate AIFs who may be outside
the circle of beneficiaries: i.e., an alternate AIF may include a friend or inlaw whom the principal may want for business sense, but who is not a
beneficiary.

II.

1.

Be clear as to intended beneficiaries. Name them or identify the
class; reference other documents such as "beneficiaries under will
or estate plan."

2.

See language in Appendix 1.

POWERS OF ATTORNEY & TRUSTS: CREATING TRUSTS, AMENDING
TRUSTS, REVOKING TRUSTS
Do you even want to go there? Yes and (maybe) no. You generally will want to
broach the subject, if only in limited sense. This is a "Goldilocks" matter: you
don't want to be too "hot" or too "cold" – just right is the key, which means you
want to discuss the possibilities with the client.
A.

Power to create is generally a good power. Here you will want to be able
to refer to specific situations such as a power to create a qualifying
income trust or special needs trust for a family member who may have a
disability.

B.

Power to amend, revoke, etc. Of course, it can be useful, or even critical,
to allow the AIF to modify your principal's estate plan for various reasons,
but that of course depends on a review of those extrinsic documents
which are in existence when the POA is being drafted.

C.

1.

Here you will want to discuss with the client any limitations as to
who may exercise this power, for many of the same reasons
mentioned in paragraph I(C) above.

2.

The trust itself should also reference the power to amend being
granted to AIF to avoid the appearance of any inconsistencies.

See sample provisions at Appendix 2.
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III.

WILLS: THE TESTAMENTARY TRUST CONUNDRUM
A.

Since August 1993, the law has been quite clear that a trust created
under a will of a deceased spouse is not considered as having been
created with assets of the surviving spouse, even if the assets may have
during lifetime come from the surviving spouse. See CMS Medicaid
Manual §3259.3 and 3259.1(A)(1); see also 42 USC §1396p(c)(2)(B)(i). It
is prudent to cover the possibility that an inter vivos trust may create
problems by allowing the Executor to create a reverse pour over trust
(pour back trust), or even better, a contingent trust under will.

B.

Safeguard against Draconian Position
What you are doing here is providing a fall back if Medicaid were to
differentiate (parse, would be a better word) between testamentary trusts
and funded inter vivos trust for surviving spouse. Some states have, from
time to time, taken a draconian view of the "testamentary trust" exception
and gone so far as to consider inter vivos trusts as having been, "created
by the surviving spouse" in cases where the assets came from a joint
account owned by the couple prior to a division of assets, by which the
decedent spouse settled her or his trust which ultimately became for the
benefit of the surviving spouse.

IV.

1.

Testamentary trusts created by spouse are to be considered as to
availability of income and resource standards under Social
Security POMS rules.1

2.

See sample language for use in trust and will at Appendix 3.

CONTINGENT TRUST UNDER WILL IN LIEU OF OUTRIGHT BEQUEST
For whatever reason, not all people want to pay for creating an inter vivos trust,
let alone go through the expense and time consuming process of funding it. In
such cases what ought the practitioner advise?
A.

Contingent Trust
1.

The idea here is to constrain a share which – but for an adverse
situation which affects a beneficiary – would otherwise pass in fee
to the beneficiary.2

2.

See the language at Appendix 4.

1

Since 1994 the CMS State Medicaid Manual expressly excludes testamentary trusts from being
considered trusts that are otherwise subject to transfer penalties. For instance, section 3259
"does not cover trusts established by will. Such trusts must be dealt with using applicable cash
assistance program policies," i.e., the SSI rules more fully developed under the SSA POMS
system. See POPMS 1120.200 and 1120.201-204.
2

This is similar to the direct spousal trust discussed below, and the override language for
beneficiaries whose outright mandatory share may otherwise be set aside and held in trust (see
the material at Item V, below). In other words, if the distribution which would ordinarily be required
under the trust will result in a forfeiture of the share, it will not be distributed, but will be held in
trust for the USE of the beneficiary, but it will not be paid to the beneficiary.
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B.

V.

When to Use?
1.

This is nice in theory, but has potential execution difficulties. In
cases where the spouses have relatively simple and small
estates, assets are often held in joint survivorship, and thus in
order to fund a testamentary trust there will need to be some asset
division and registration in single name.

2.

Additionally, in case of small estates, to reap the benefits of this
sort of planning, one would need to be able to determine who is
likely to die first.

INTER VIVOS TRUST SUBSTANTIVE PROVISIONS FOR ASSET
PROTECTION: DIRECT TRUST FOR SPOUSE OR BENEFICIARIES WITH
KNOWN IMPAIRMENTS/SPECIAL CIRCUMSTANCES
In this situation what is contemplated is having the inheritable share of the
intended beneficiary pass directly into trust. There is no outright distribution.
A.

Direct Trust
In this situation, the inter vivos trust3 provides for a spouse or other
beneficiary, under one of two arrangements.

B.

HEMS Standards with Override
1.

When using this sort of trust, which grants broad discretion to the
Trustee to apply income and/or principal for health, education,
maintenance and support, often the first to die will name the
surviving spouse as Trustee. This typically works well, but
important ancillary considerations should be addressed.

2.

Spouse should be automatically removed upon incapacity, which
is defined in document as, among other things, deemed to be
determined for all purposes upon the spouse's admission to skilled
care.
a.

Removal of spouse from serving as Trustee should include
removal from quasi-fiduciary positions such as being a
member on Advisory Committee who has power to advise,
guide or remove the Trustee. A power to remove may be
construed as a power to influence discretion and thus,
create problems.

b.

Once spouse, or any other permissible beneficiary, is in
dire fiscal or legal straits, override provisions kick in to
constrain the Trustee's exercise of discretion. Much like

3

I prefer the term inter vivos trust to the en vogue term "Rev Trust" or "RLT" in that what we are
referring to here is a trust that has now become irrevocable by reason of the death of the Grantor.
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typical Special Needs Trust "no supplant or replace"
language.
C.

Consider Sprinkle and Spray Provisions
The trust will be a pure discretionary trust, with standards as guidelines.
However, the beneficiaries will not have a definable interest in the trust.
Think of the beneficiaries as tier beneficiaries, subject to the discretion of
the Trustee as guided by the Advisory Committee.

VI.

1.

Thus, though the spouse may be the intended primary beneficiary,
as the situation may from time to time present a changing
situation, so too may the trust distributions spray benefits among a
shifting spectrum of beneficiaries.

2.

Distributions can be made either "to or for the benefit of" the
beneficiaries, much along lines similar to a Special Needs Trust.
Thus, indirect payments (purchase of items or services directly, as
opposed to checks issued to beneficiaries) may be extremely
useful.

3.

Non health care reasons. Too often the elder law attorney will
focus on long term care admissions as being the problem that is to
be solved. That vision is too narrow; there are a multitude of other
scenarios that can give rise to the need for an override provision
to protect funds and income that would otherwise be mandatorily
distributed: bankruptcy, pending litigation or claims, divorce, etc.

USEFUL POWERS GRANTED TO TRUSTEES OF OTHERS; HEREIN OF
ADVISORY COMMITTEE MEMBERS, TRUST PROTECTORS, AND THE
LITANY OF STANDARD AND EXTRAORDINARY POWERS
Typically, we all want to incorporate, sometimes selectively and not in toto,
standard statutory powers. In this regard, the Kentucky Uniform Trust Code
("UTC") as enacted in July 2014 has been perhaps the most profound example
of legislative grace bestowed upon practitioners: we have been given the gift of
"afterthought drafting" as never before. We now have an opportunity to be even
more creative with our documents by including language that will facilitate the
use of an escape hatch to address practically any troublesome situation. Further,
I find it most useful to tailor some of the more important powers to
address reasonably foreseeable situations, while also allowing flexibility to
respond to future developments that are unknown at the time the documents are
executed. In that regard, the grantor of the trust ought to recite within the trust
agreement, or even a separate extrinsic letter incorporated by reference (and
sufficiently identified), a clear statement of those powers and distributions which
are important to her. Through various provisions in the UTC, the grantor's
purposes are to be considered by a court in forming relief. Why not elaborate on
the grantor's intentions for creating the trust? Where there may be multiple
purposes, how then ought conflicts be resolved? Among the more common
"normal" powers I like to include are the following:
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A.

Trustee's Fee Language
Mundane, yes, but used to resolve disputes, and guide the Trustee.

B.

Power to Amend to Conform to Intention
The UTC has given us tools to modify trust technical provisions, which if
not modified may result in an outcome which would appear to run
contrary to the spirit of the Grantors' wishes. This is all well and good;
however, decanting powers4 generally are subject to severe constraints,
as the statute sets forth, and will require consent or possible litigation. To
avoid this result, spell out the grantor's clear intent in the trust and
ancillary writings, and grant absolute power to the Trustee or Trust
Protector, preferably the latter.

C.

Power to Remove to Another Jurisdiction
Although the beneficiary applying for Medicaid will be subject to the
Medicaid laws of the state where he or she applies, the determination of
how the trust is to be construed may be left to the laws of the state which
govern construction of the trust, and the interests of the beneficiaries.

VII.

TRUST PROTECTORS
The protector is a person with experience selected on an ad hoc basis by either
the Trustee or Advisory Committee and who is effectively a fixer: called in when
the trust is in jeopardy. Usually this happens when there has been a change in
the law, or interpretation, by which certain language has been challenged and
thus the benefits of the trust are at risk. A sample Trust Protector Article may be
found at Appendix 5. There are two varieties: (1) a short form for every
document; and (2) a more expansive variation which is an entire Article to the
trust used in cases of special needs trusts where a long term trust is expected
and future legislative changes can be anticipated. Among the most important
elements to a good Trust Protector provision are the following:
A.

Powers are Limited
The protectors' powers are broad, but limited to fixing the problem
verbiage. The protector is not a fiduciary. If the existence of a power is
per se open to challenge by a third party which itself is the source of the
problem, then the power does not exist.
Protector does not have appointive power. The protector's powers are not
to be construed as including a power to affect beneficial interests (though
that may be a consequence thereof) but rather to simply eliminate
problematic language, consistent – again – with the grantor's express
intent.

4

See KRS 386.175.
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B.

Protector Serves when Called upon; No Continuing Duty
The protector does not have any responsibility to oversee the trust
administration, nor does he or she have even a quasi-fiduciary authority.

C.

Protector Entitled to Compensation
The fee is a trust expense, and this should be clearly stated.

D.

Exoneration
This should also be clearly stated. Nobody is going to want to get
involved in a situation where they are called in to fix a legal problem
unless they are confident that they cannot be held liable if their best
efforts fail.

VIII.

MOST CRITICAL ASSET PROTECTION: PROTECT THYSELF!
In twenty-eight years of private practice, I have found that there are three
overarching elements to serving our clients and ourselves well: (1) good client
dialogue (listen and educate) at the inception of our engagement; (2) review your
documents thoroughly – every word; and (3) deliver and disengage. When we
take in a new client, we are creating a relationship: it is NOT a one-night stand!
A.

Dialogue
You must have a thorough initial interview; fact finding, family history,
preferences; learn what is important to the client and what is not.
1.

Your most important job is to give the client options based on a
risk/benefit analysis.

2.

Then, when client decides on a particular option, your next most
important task is to put it in writing in ordinary English, NOT
legalese.
BIEN SUR!: Si vous n'avez pas expliqué au client en anglais
ordinaire, vous n'aurez pas la protection souhaitée.
TRANSLATED: If you have not explained to the client in ordinary
English, you will not have the desired protection.

B.

Know Your Documents
Do not outsource your education, or your suggestions.
1.

One-hundred page trust documents roll off the assembly line in
Bangalore these days. Do you really want to put your name on
these? If things go awry will Freddy (a/k/a Peshawar) be there for
you? Or, closer to home, a staff attorney in Seattle? How about
when the problem surfaces in fifteen years?
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2.

Just remember: the buck stops with you, not the ghost writer. In
our line of work, it is cliché, but true: what you don't know can, and
will, hurt you.

2A)

IRAs into trust: problems on stretch payouts. When a dead spouse
has named a trust as designated beneficiary and benefits are
going into the trust, but there is an asset protection override, will
the trust qualify as a designated beneficiary for tax purposes?
a.

Maybe/Maybe not/Depends – each of these answers may
be correct.

b.

There are often benefits of naming a trust as a "designated
beneficiary" of an IRA, primarily being the Grantor’s desire
to control the receipt of the withdrawals to be spread over
each beneficiary’s life expectancy. This can facilitate
spreading out the tax burden over a long period of time.
Where there is a disparity of age among beneficiaries, the
trust should authorize the Trustee to divide the trust into
separate shares for each beneficiary, so that the
beneficiary with the shortest life expectancy can withdraw
based on her age, and the oldest can withdraw on the
basis of his age. If an asset protection override provision is
triggered, the result is anything but clear. See subparagraph (d), below.

c.

Some solutions may be ascertained – perhaps – in US
Treasury Regulation Treas. Reg. §1.401(a)(9)-1D-5(a),D6(a) and E-5(a)(1) which is food for thought.

d.

Where IRAs are a substantial part of the decedent’s
taxable estate, this situation may call for some careful
calibration of the asset protective elements versus possible
tax ramifications which may not be optimal. Coming up
with the right solution may very well depend on a trade off,
and the status of whether the IRA is exempt from creditor
claims.


The trust must be valid under state law;



The trust must be irrevocable, or a revocable trust
that becomes irrevocable not later than your date of
death;



The beneficiaries of the trust must be identifiable
from the trust document; and



A copy of the trust must be provided to the
custodian or trustee of your IRA. Alternatively, a
certification as to the identity of the beneficiaries
5-8

may be provided, and subsequently the trust
document must be provided to the IRA Custodian
no later than October 31 of the year after your
death.
3.

IX.

Deliver and disengage – don't cut and run and don't be lawyer for
life.
a.

Make sure a funded trust plan is, in fact, properly funded!

b.

Make sure beneficiary designations flow correctly.

c.

When complicated, use flow chart.

d.

Sign off – for your own sake.

NOTES
In conclusion, we hope that all non-elder law attorneys have been educated as to
how to include very basic elder law planning into their practices. As the foregoing
article suggests, there are numerous simple and elegant phrases available to
add to appropriately drafted wills, trust, and powers of attorney. These should be
employed to best serve our elderly clients now, and to avoid problems later as
our clients age.
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APPENDICES

#1:

POWER OF ATTORNEY – GIFT AUTHORITY
Power to Make Gifts
My attorney-in-fact shall have full and absolute power on my behalf to make
gifts of any and all property of mine, whether real, personal, tangible or intangible,
including any and all contractual benefits whether life insurance, annuities,
retirement plan benefits, or property interests of any nature, whether such interests
be present or future interests, vested or contingent, all to either the full extent of
such interests or to a lesser extent, as my Attorney-in-fact so determines. Included
among assets which my attorney-in-fact may give away is any real property I may
own, specifically including stocks, bonds, mutual funds, certificates of deposit I own
in any institution, and also any accounts payable on death. Such gifts may be made
to my spouse if living, my children and grandchildren, as my attorney-in-fact shall in
his or her sole judgment determine. In determining the extent and amount of gifts to
any particular donee, my attorney-in-fact shall take into account the beneficiaries
under my estate plan as it exists at the time the gifts are under consideration, and
shall not make any gifts which are inconsistent with my existing estate plan.
Authority to make gifts shall be considered in light of the specific power set forth in
Item XIX below which authorizes gifts of all my property. For purposes of this
provision, such gifts may be made regardless of whether or not I have had
established a pattern of giving to the natural objects of my bounty, it being my
intention to vest in my Attorney-in-Fact full authority to give away my assets to
the extent my attorney-in-fact wishes.
My attorney-in-fact may also make gifts to my attorney-in-fact so long as
my acting attorney-in-fact is among my beneficiaries under my estate plan as
described above. It is my intention that the power to make gifts under this
instrument shall be deemed as authorizing gifts to my attorney-in-fact within the
meaning of KRS 386.093.
To effectuate any gifts hereunder, I authorize my attorney-in-fact to direct
the re-registration of any and all securities and mutual funds which I may own
from my name into the name of any person or entity. I hereby RELEASE AND
EXONERATE any third party or banking institution from any liability to me or my
heirs for acting as directed by my attorney-in-fact in making any gifts hereunder. I
further hereby release and exonerate my attorney-in-fact from any liability to me
or anyone claiming through me.

#2:

POWERS OVER TRUSTS
Powers Regarding Trust Agreements
Power to act with respect to existing trusts.
My attorney-in-fact may direct the Trustee of any revocable trust agreement
created by me to distribute income and/or principal to me or on my behalf. The
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Trustee shall have no duty to inquire into the propriety of any trust income or assets
distributed pursuant to directions from my attorney-in-fact, nor shall it have any
responsibility to look to the application of any funds so distributed, and I hereby
exonerate my Trustee in full from any liability to me, or my heirs, successors, and
assigns with respect to any acts taken at the direction of my attorney-in-fact.
My attorney-in-fact shall also have the power to amend and revoke any
such revocable trust agreement and withdraw from such trust any and all assets,
transfer such assets to me, or other persons, consistent with the powers herein
conferred on my attorney by this instrument. Further, if my attorney-in-fact has
assumed the authority to acting as Successor Trustee under any such trust, my
attorney-in-fact may personally exercise its powers as Trustee consistent with the
terms of this instrument. Provided, however, that in the exercise of any discretion or
authority with regard to any trusts created by me, the powers exercisable hereunder
by my attorney-in-fact shall be subject to any express limitations provided in any
such trust agreement.
Power to create trusts.
My attorney-in-fact may also create, settle, fund, and otherwise establish
any form of trust agreement whatsoever, whether revocable or irrevocable, for
me and establish and fix and determine other beneficiaries whose interests
thereunder may be vested or contingent, and may determine any time period for
the duration of such a trust as well as the terms thereof. My attorney-in-fact may
act on my behalf in the fiduciary capacity as well as on behalf of the trust. My
attorney-in-fact may likewise create and fund a Special Needs Trust in
accordance with 42 USC §1396p(D)(4), and may specifically create a so-called
"Qualifying Income Trust" established under 907 KAR 20:030 in order that I might
qualify for Medicaid benefits.
Third party provisions regarding trusts
No third party shall have any duty to review or determine anything
substantive whatsoever with respect to the provisions of any trust in which I have
or may have an interest, and may fully rely on the protection and exoneration
provisions of this instrument. The propriety of my attorney-in-fact's actions with
respect to existing trusts or trusts created under this instrument may be assumed
without inquiry by each and every third party without liability to me whatsoever.
#3:

REVERSE POUR-OVER WILL CLAUSE (REQUIRES CORRESPONDING
LANGUAGE IN INTER-VIVOS TRUST)
Will language:
Q.

To create and establish a testamentary trust in order to receive
assets from an inter-vivos trust on the same terms and
conditions of such inter-vivos trust if my fiduciary and the
Trustee of any such trust shall determine that a testamentary
trust will – as compared with an inter-vivos trust – better
prevent the assets in such trust from being regarded as
available to my spouse insofar as my spouse's potential
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eligibility for adult Medicaid eligibility purposes. My fiduciary
may at any time petition the court to create a trust hereunder,
register the trust if so required, and for other guidance and
instruction my fiduciary may need. Further, my fiduciary may
create and establish a trust under this power pursuant to a
proceeding to admit my will to probate even where there is no
administration of my estate; and may also petition the court to
reopen my estate if it has been closed in order to implement
the power herein granted.
Trust language:
X.

#4:

The Trustee may set aside and convey to the Executor of my
estate any and all assets otherwise directed to be held
pursuant to Article ____ hereunder as a trust for my spouse
(or any other beneficiary) on condition that my Executor shall
accept such assets on the same terms, conditions, and
limitations applicable to the Trustee under the said Article
____ if by doing so the assets in such a testamentary trust
would
not
be
considered
available
to
my
spouse(beneficiary)for Medicaid eligibility purposes and
retention hereunder would result in such assets being
considered available. My Trustee shall have standing to
petition a court of competent jurisdiction to reopen my estate
if necessary in order to establish a testamentary trust.

ASSET PROTECTION OVERRIDE IN WILL

3.2
Special asset protection provisions. Regardless of the provisions of
paragraph 3.1 to the contrary, my Executor(s) shall make no mandatory disbursements of
principal otherwise required to be made to my spouse hereunder which would cause a
substantial part of such disbursement, in the judgment of the Executor, to reasonably be at
risk of either: (a) being subject to the claims of a creditor, including a judgment creditor,
lienholder, current or foreseeable claimholder or litigant of my spouse; and/or (b)
supplanting or replacing substantial public assistance benefits which my spouse may
qualify for, or is receiving, at the time distribution is otherwise required hereunder which
provide meaningful economic benefits toward my spouse's long term health care.
Therefore, in such event my Executor shall consider retaining in further trust all or such part
of my spouse's share as my Executor deems advisable or necessary to: (i) protect my
spouse's share against either being subject to such claims, or (ii) to prevent my spouse
from being ineligible for means-tested public assistance benefits. The Trustee shall take
into account the provisions of paragraph 3.2.5, below, in making its determination of
whether or not to retain any share in further trust under this paragraph 3.2.
3.2.1 While my Executor, as Trustee under this paragraph 3.2, (herein "Trustee")
retains in trust any share in trust for my spouse, subject to the remaining provisions of this
paragraph, the Trustee may pay directly or expend on my spouse's behalf, so much of the
net income or principal of the trust as the Trustee, in the Trustee's sole discretion, deems
advisable to provide for my spouse's reasonable comfort, shelter, and medical needs to the
extent the Trustee shall determine will not cause the funds so distributed to be subject to
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attachment or the claims of any such creditors. Income not so distributed will be added to,
and become a part of, principal on an annual basis. Provided, however, that so long as the
Trustee retains my spouse's share, the Trustee shall have no authority to make
disbursements of income or principal to or for my spouse which would supplant or replace
public assistance benefits which would otherwise be applied toward my spouse's long term
health care needs. During any time when the Trustee is retaining my spouse's share in
further trust under this paragraph, my spouse shall have no right to access or demand
payment of any portion of the trust income or principal.
3.2.2 The Trustee shall distribute my spouse's share to my spouse without regard
to the limitations under this paragraph in accordance with the normal dispositive provisions
of this trust when the Trustee has been advised by legal counsel of my spouse that such
claims have been extinguished or otherwise nullified as to my spouse, and/or when such
public assistance benefits no longer provide meaningful or substantial benefits to my
spouse. If my spouse should die prior to receiving my spouse's share as the result of this
paragraph, then the balance of the share held in trust under this paragraph shall be
distributed to the Trustee of the trust created for Adam as though my spouse had
predeceased me.
3.2.3 If under any other provisions of this instrument my spouse's circumstances
are within the description of the above sub-paragraph (a) or (b) of paragraph 3.2, then my
spouse shall not serve in any advisory capacity, or if he or she is then-serving as or may
otherwise qualify as Executor or Trustee, or has a power to remove and replace a Trustee,
then regardless of such provisions to the contrary, any such grant of authority or power,
fiduciary or otherwise, to my spouse shall be null and void throughout the period of any
such circumstance.
3.2.4 If a share is held in trust for my spouse under this paragraph 3.2, and if it
reasonably appears to the Trustees and my lawyer after consultation with my spouse and
my spouse's physician that my spouse requires permanent institutionalization, then the CoTrustees may elect to terminate the trust created under this paragraph 3.2, in whole or in
part, and instead distribute, or retain in further trust (as the case may be) on the same basis
as provided in this instrument as though my spouse were deceased.
3.2.5 In administering assets to be held in trust for my spouse or a beneficiary
under the special asset protection provisions of this paragraph 3.2, in the event this trust
has been designated as a beneficiary of a qualified retirement account, then the Trustee
shall consider hiring an attorney whose practice concentrates in estate planning and who
has substantial experience in counseling individuals with respect to the various income tax
implications associated with distributions from retirement plans payable into trust. The
Trustee may request such counsel to give a written opinion of the relative merits and
detriments which flow from the provisions of this trust which authorize accumulations of
income, or distributions to contingent or discretionary beneficiaries by virtue of this
paragraph 3.2 and the sub-paragraphs thereunder, which opinion may form the basis for
the trustee's exercise of its powers and authorities hereunder. Further, the Trustee shall be
exonerated from any liability whatsoever in exercising its determination as to how to
proceed regardless of whether the tax implications may have been better or worse for any
beneficiary, or the trust as a whole.
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#5:

TRUST PROTECTOR PROVISIONS
Short Form: Include among Powers Clause
The Trustee may appoint an individual to serve as Trust Protector,
who shall have the power to amend and modify any provisions of
this Trust which may prevent, preclude, or otherwise disqualify a
beneficiary from being eligible for Medicaid (or other available public
assistance benefits) so that subsequent to such modification, such
beneficiary is so eligible for such benefits. The Trust Protector may
further amend the provisions of this trust to facilitate a beneficiary's
continuing right to receive any such benefits on the basis of this
trust's maintaining specific exemption from available resource
penalties which may apply to this trust under applicable Medicaid
regulations, as such regulations are, from time to time, amended.
Such amendment shall be set forth in writing, signed by the Trust
Protector, and shall become a part of this Agreement.
Long Form: Separate Article: (for use in Special Needs Trusts)
TRUST PROTECTOR

8.1
The Trustee may nominate and appoint an individual to serve as the
Trust Protector, whose tenure shall be as prescribed by the Trustee, and in the absence of
a designated term, the Trust Protector's authority shall be continuing and of such duration,
and for such time and from time to time, as is reasonably required to further the limited
purposes and occasion for which such office is created and established hereunder.
8.2
The Trust Protector's authority shall commence upon his or her
accepting, in written instrument, his or her appointment. If a nominated Trust Protector
declines his or her appointment, the Trustee shall nominate and appoint another individual.
He or she shall have the power to amend and modify any provisions of this instrument
which prevent, preclude, or otherwise disqualify *D from being eligible for Medicaid (or
other available public assistance benefits) so that subsequent to such modification, *D is so
eligible for such benefits. The Trust Protector may further amend the provisions of this trust
to facilitate *D's continuing right to receive any such benefits on the basis of this trust's
maintaining specific exemption from the transfer and available resource penalties otherwise
applicable under relevant Aid & Attendance or other similar benefits. Medicaid and Social
Security regulations, and/or the policy manual of the Centers for Medicare and Medicaid
Services, the Social Security POMS, and/or applicable State policy manuals, regulations,
statutes, or laws, as such regulations, laws, and manuals are, from time to time, amended.
Such amendment shall be set forth in writing, signed by the Trust Protector and
acknowledged before a Notary Public, and shall become a part of this Agreement. The
authority hereinabove conferred on the Trust Protector shall further include the authority to
sever and eliminate altogether any provisions of this instrument to the limited extent
necessary to accomplish the objectives stated in the preceding sentence. Provided,
however, that notwithstanding anything herein to the contrary the Trust Protector shall have
no power to amend, modify, or change any particular provision of this Trust if the existence
of such a power, or the terms of the proposed amendment, would ipso facto disqualify *D
from the aforesaid Medicaid or public assistance benefits when *D would, but for the
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existence of such power, be so eligible, in which event the disqualifying provisions of this
Article shall be void and of no effect.
8.3
It is contemplated that the powers, duties and responsibilities of the
Trust Protector shall strictly be ad hoc, and he or she shall be empowered to serve as
called upon – and only as called upon - by the Trustee. The Trust Protector's role with
regard to this trust shall be remedial in nature, which is to say that he or she serves when
appointed and such appointment is accepted by him or her, and for the purpose of
modifying provisions of this trust so as to bring it into compliance with any revision to the
law, or interpretation of existing law, in order to assure that the trust purposes of enabling
*D to qualify for public assistance benefits is not frustrated. Therefore, the Trust Protector's
exercise of authority shall be limited in nature to further his or her authority as described in
this Article. The Trust Protector's duties and responsibilities shall be neither ongoing nor
continuous; he or she shall have no duty to monitor any trust created hereunder nor shall
the Trust Protector have any duty to keep informed as to the ongoing administration of this
trust. Any exercise or non-exercise of the powers and discretions granted to the Trust
Protector shall be in the sole and absolute discretion of the Trust Protector, and shall be
binding and conclusive on all persons. The Trust Protector is not required to exercise any
power or discretion granted under this instrument. Absent bad faith on the part of the Trust
Protector, the Trust Protector is exonerated from any and all liability for the acts or
omissions of any other fiduciary or any beneficiary hereunder, nor shall the Trust Protector
incur any liability from any act, modification or amendment of this trust, or arising from any
exercise or non-exercise of the powers and discretions conferred under this instrument.
8.4
Unless otherwise specified in the instrument by which the Trustee
appoints the Trust Protector, the authority and responsibility of the Trust Protector shall
cease once the Trust Protector has completed the action which he or she has been called
upon to take. The Trust Protector may resign by giving prior written notice to the Trustee.
All trusts created under this instrument need not have or continue to have the same Trust
Protector.
8.5
Notwithstanding any other provision of this instrument, the Trust
Protector shall not participate in the exercise of a power or discretion conferred under this
instrument for the direct or indirect benefit of the Trust Protector, the Trust Protector's
estate, or the creditors of either, or that would cause the Trust Protector to possess a
general power of appointment within the meaning of Sections 2041 and 2514 of the Internal
Revenue Code.
86
Included among the general powers of the Trust Protector as
mentioned in paragraph 8.2, above, the Trust Protector may at any time irrevocably
release, renounce, suspend, cut down, or modify to a lesser extent any or all powers and
discretions conferred on the Trustee under this instrument by a written instrument delivered
to the Trustee to accomplish the narrow purposes envisioned under this Article so as to
enable the trust to continue to qualify as a Special Needs Trust with regard to *D under the
provisions of 42 USC §1396p(D)(4)(A), and thus enable *D to continue to qualify for public
assistance benefits with the trust assets and income not being counted among *D's
resources or income.
8.7
services rendered.

The Trust Protector shall be entitled to reasonable compensation for
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COURT INTERPRETING SERVICES
Kentucky Administrative Office of the Courts – FAQs

I.

WHAT IS THE ROLE OF COURT INTERPRETING SERVICES?
Court Interpreting Services promotes, enhances, and supports justice by
assisting the courts in communicating with individuals who are the deaf and hard
of hearing (DHH) or are Limited English Proficient (LEP).

II.

III.

WHAT IS A COURT INTERPRETER?
A.

A court interpreter for an LEP person is someone who serves as a vehicle
through which information flows after being transferred from one spoken
language to another spoken language.

B.

A court interpreter for a deaf or hard of hearing individual is someone who
serves as a vehicle through which information flows after being
transferred from a spoken language into a sign language, or from a sign
language into a spoken language.

WHAT IS INTERPRETATION?
Interpretation is the process of transferring the meaning of a spoken word from
one language to another. "Meaning" is "what matters most."

IV.

WHAT IS TRANSLATION?
Translation is the process of transferring the meaning of a written word from one
language to another. Translation always involves some type of text focusing not
only on the "meaning," but also on the structure of the original text.

V.

IS BEING BILINGUAL ENOUGH TO INTERPRET IN COURT PROCEEDINGS?
Being bilingual is not enough to serve as an interpreter. Court interpreting is a
specific skill. A court interpreter must always know the appropriate modes of
interpreting in a particular proceeding.

VI.

WHAT ARE THE MODES OF INTERPRETING IN A COURT PROCEEDING?
A.

Sight Translation – the oral interpretation of a written document from a
source language into a target language.

B.

Consecutive Interpretation – is used when a LEP person is a participant
for the record.

C.

Simultaneous Interpretation – is used most of the time; the interpreter
speaks at the same time as the source language speaker.
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VII.

VIII.

WHAT IS THE ROLE OF A COURT INTERPRETER?
A.

A court interpreter is to completely and accurately interpret or translate
what is stated or written.

B.

The interpreter is never to alter, summarize, omit, or add anything while
interpreting or translating.

C.

The interpreter is never to explain the meaning of what is stated or
written, nor is the interpreter to provide legal advice or become an
advocate for the court or any party.

WHEN SHOULD A COURT INTERPRETER BE APPOINTED?
An interpreter is appointed or requested as soon as the need is known or verified
as specified by statute.

IX.

WHEN DOES THE AOC PAY FOR COURT INTERPRETERS?
A.

Pursuant to KRS 30A.415(1)-(2), the KCOJ is only required to pay for
interpreting services that are needed during a court proceeding or for
direct services.

B.

The KCOJ does not pay for interpreting services for attorneys, public
defenders, law enforcement officers, jail officials, social workers from the
Cabinet for Families and Children, other state agency employees, or
other social or mental health workers.

C.

The KCOJ only pays for interpreting services provided to a KCOJ entity.
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LANGUAGE ACCESS IN THE COURTS –
PRACTICAL AND ETHICAL CONSIDERATIONS
AOC – Court Interpreting Services

I.

INTERPRETING IN GENERAL
A.

II.

III.

Overview of the Profession
1.

Definition of court interpreting.

2.

Difference between court interpreting and other types of
interpreting.

3.

Mission of Department of Court Interpreting Services.

B.

Spoken and Visual Language Interpreters

C.

Skills and Competencies

D.

Certifications

LANGUAGE ACCESS IN GENERAL
A.

Demographics and Relevant Statistical Information

B.

Relevant Laws on Language Access
1.

Federal laws.

2.

State laws.

3.

Kentucky Supreme Court Rules.

LANGUAGE ACCESS AND THE JUDICIAL PROCESS
A.

Interpreter Roles in General


Kentucky’s Code of Professional Responsibility for Court Interpreters.

B.

Court Interpreting – The Scope of Language Access Services in Kentucky
Courts

C.

Interpreting for Other Justice Partners

D.

Selecting a Language Expert
1.

Considerations in light of the professional code of conduct.

2.

Voir dire questions for use when selecting a competent interpreter.

3.

The role of a language expert hired by the attorney.
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E.

IV.

Tips for Effective Use of a Language Expert
1.

Case preparation and routine communication with client.

2.

Court appearances in general.

3.

Other useful tips.

LANGUAGE ACCESS RESOURCES
A.

Interpreting

B.

Translation

C.

Other Types of Services
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APPENDIX

I.

EXECUTIVE ORDER 13166
Located at http://www.justice.gov/crt/about/cor/Pubs/eolep.pdf

II.

MEMO TO AGENCIES

III.

DOJ GUIDENCE FOR FEDERAL FINANCIAL ASSISTANCE RECIPIENTS
Located at
http://www.justice.gov/crt/about/cor/lep/DOJFinLEPFRJun182002.pdf

IV.

SUPREME COURT ORDER

V.

SUPREME COURT ORDER

VI.

AOC INT 10 FORM– REQUEST FOR INTERPRETER

VII.

AOC INT 11 FORM – REQUEST FOR INTERPRETER

VIII.

GUIDE TO TRANSLATION PRACTICES
Located at
http://www.ncsc.org/education-and-careers/state-interpretercertification/~/media/files/pdf/education%20and%20careers/state%20interpreter
%20certification/guide%20to%20translation%20practices%206-14-11.ashx

IX.

KENTUCKY COURT OF JUSTICE CERTIFICATION POLICY FOR SPOKEN
LANGUAGE INTERPRETERS

X.

KENTUCKY COURT OF JUSTICE POLICY FOR INTERPRETERS FOR THE
DEAF AND HARD OF HEARING (VISUAL LANGUAGE INTERPRETERS)
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®ffice of tbe ~ttorne!, <lgeneral
W(151)1I1gtOI1, l U I:. 20530
Februa r y 17, 2011

MEMORANDUM FOR:

HEADS OF FEDERAL AGENCIES , GENERAL COUNSELS,
AND CIVIL RIGHTS HEADS

FROM:

THE ATTORNEY GENERAL

SUBJECT:

Federal Government 's Renewed Commitment to Language Access
Obligations Under Executive Order 13166

C' . ..>l '~7~

Executi ve Order 13 166 1 was issued in August of2000 and this memorandum reaffirms
its mandate. The Executive Order has two primary pat1S. First, it directs each federal agency to
develop and implement a system by which limited English profi cient (LEP) persons can
meaningfull y access the agency 's services. Second, it directs each agency providing federal
financial assistance to issue guidance to recipients of such assistance on their legal obligations to
take reasonable steps to ensure meaningful access for LEP persons under the national orig in
nondi scrimination provisions of Title VI of the Civil Rights Act of 1964, and implementing
regulations.
Whether in an emergency or in the course of routine business matters, the success of
government eff0l1s to effectively communicate with members of the public depends on the
widespread and nondi scriminatOlY availability of accurate, timely, and vital information. Events
such as the HI N I influenza pandemic, Hurricanes Katrina and Rita , the Gul fo il spill, and the
20 I 0 Decennial Census highli ght the need for federal agencies to ensure language access both in
their own acti vities, as well as in those of the recipients of federal fin ancial assistance.
Despite the lega l and public service obligations that compel federal agencies and
recipients to ensure language access, a 2006 language access survey of the federal government
revealed significant variations in the extent to which federal agencies are aware of, and in
compliance with , principles of language access. This conclusion is buttressed by an April 20 I 0
Government Accountability Office (GAO) report on language access at federal agencies. That
report offers concrete suggestions, some of which are incorporated in thi s memorandum , for
improving our efforts to comply with Executive Order 13 166. Further, federal interagency
language access conferences held over the last few years reveal that, while the federal
government as a whol e has taken commendable strides toward providing language access in

I

65 Fed. Reg. 50, 121 (A ug. 16, 2000).
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Memorandum fro m the Attorney General
SUBJECT:
Federa l Government 's Renewed Co mmitment to Language Access
Obl igations Under Executive Order 13 166

Page 2

certain areas, the implementation of comprehensive language access programs remains uneven
throughout the federa l government and among recipients of federa l financia l assistance,
especiall y in the face of limited resources and personnel.
In an effort to sec ure the federal government 's fu ll compli ance with Executi ve Order
13 166, and under the Department of Justice 's (DOJ' s) coordinati on authority conferred by
Execut ive Order 1225 0, I request that your agency j oin DOJ in recomm itting to the
implementation of Executi ve Order 13 166 by undertaking the followin g action items:
(I)

(2)

(3)

(4)
(5)

(6)

Establi sh a Lan guage Access Working Group that reflects your agency 's
organi zational structure and is responsible for impl ementing the fede rall y conducted
and fede rall y assisted provisions of the Executi ve Order.
Evaluate and/or upd ate your current response to LEP needs by, among other things,
conducting an in ventory of languages most frequentl y encountered, identify ing the
primary channels of contact with LEP community members (whether te lephonic, in
person, correspondence, web-based, etc.), and reviewing agency pro grams and
activities fo r language accessibility.
Estab lish a schedule to periodicall y evaluate and update federal agency LEP
services and LEP poli cies, plans, and protoco ls. As an initial step, within six
months after the date of thi s memorandum, submit updated LEP plans and an
anticipated time fra me for periodic reeva luation of LEP plans and related
documents to the Federal Coordination and Compli ance Section (prev iously named
the Coord ination and Review Section) of DOJ' s Civil Rights Di vision.
Ensure that agency staff can competently identify LEP contact situations and take
the necessary steps to pro vide meaningful access.
Notify the publi c, through mechanism s that will reach the LEP communities you
serve, o f your LEP policies, plans, and procedures, and LEP access-related
developments. Provide a link to materials posted on your website to the Federal
Coord inatio n and Co mpliance Sect ion so that it can be posted on LEP. gov.
When considering hiring criteria, assess the extent to which non-Engli sh language
proficiency would be necessary for particular positi ons or to fulfill your agency's
mi SS IOn.

(7)

(8 )

For written translations, co llaborate with other agencies to share reso urces, improve
efficiency, standardi ze fede ral terminology, and streamline processes for obtaining
community feedback on the accuracy and quality of professional translations
intended for mass di stribution.
For agencies providing fede ral fin ancial assistance, draft recipient guidance. Note
that such assistance is broadl y defin ed to include not onl y fi nanc ia l grants, but al so
equipment, property, rental below fa ir market value, training, and other form s of
assistance . Agencies that have not already done so shou ld issue recipient gu idance
on comp li ance with language access obl igations, and submit that gui dance to the
Federal Coo rdination and Compliance Section of DOJ's Civil Ri ghts Di vision
within six month s after the date of thi s memorandum. Agencies that have
determined that they do not provide fede ral financ ial ass istance and , therefo re, do
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Memorandum from the Attorney General
SUB JECT:
Federal Gove rnment' s Renewed Commitment to Language Access
Obli gati ons Under Executive Order 13 166

Page 3

not need to issue recipient guidance, should incl ude a statement of thi s
determinat ion when transmitting the federall y conducted langu age access plan .2
Federal fundin g agencies should also regularl y rev iew recipient compliance, and
provide vigorous technical ass istance and enforcement action in appropriate cases.
DOJ ' s Civil Right s Division, in cooperation with the Federall y Conducted Committee of
the Interagency Working Group on Limited Engli sh Proficiency, will undertake periodic
moni toring of these acti on items through follo w-up language access s urveys of the type
distributed in 2006. Agencies shou ld expect the fi rst of these follo w-up surveys in 20 II.
For your convenience , the addendum to thi s memorand um contains a variety of use ful
information, incl uding links to resources and furth er guidance on some of the action items
outlined above. Should yo u require further technical assistance or support in implementing the
goals of Executive Order 13 166, please do not hesitate to contact Chri st ine Stoneman, Special
Legal Counsel, or Bharathi Venkatraman, Attorney, at the Federal Coordination and Compliance
Section, at (202) 307-2222. Thank you fo r your continued com mitment to ensuring that federal
resources and services are avail able and accessibl e to the LEP community and the public as a
whole.

2

Agencies disput ing coverage under th e Executive Order's provision relating to federally conducted programs and

activities should file with the Department a report indicat ing the basis for disputing coverage, the number of contacts
they have had with LEP indiv iduals, the frequency of slich contacts, and the nature and importance of slIc h contacts.
The report should ca pture phone contac ts, in person contac ts, correspondence, and allY other interact ions with LEP
indi viduals (including via agency webs ites). Fi na ll y. the report should describe the sta ndards such agencies are
using to determine LEP status.
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SUPPLEMENT TO THE ATTORNEY GENERAL'S MEMORANDUM
TO FEDERAL AGENCIES ON EXECUTIVE ORDER 13166 COMPLIANCE
SPECIFICS OF IMPLEMENTATION FOR THE ACTION ITEMS·
( 1)

Action Item : Each agency should establi sh a Language Access Working Group
that refl ects its organi zational structure and is responsible for impl ementing the
fede rall y conducted and federall y assisted prov isions of the Executi ve Order.
Specifics: T he Working Group should be chaired by an LEP Coordinator who
reports to a designee of the Secretary (or to a designee of a Secretary- level official
in charge of the agency). The Working Group should be compri sed of indi viduals
from multiple components or operational subdivisions of the agency, and should
include members from field offices, as appropriate. Members of the Working
Group should be responsibl e for identifying barriers to language access,
consulting with stakeholders, formulating strategies and responses to overcome
the barriers to meaningful language access, ensuring consistency within the
agency on its federally assisted enforcement activit ies. They also should be
accountable for implementat ion. Staff should also be apprised of the agency's
Language Access Working Group and its mission.

(2)

Action Item: Each agency should evaluate and/or update its current response to
LEP needs by, among other things, conducting an inventory of languages most
frequently encountered, identi fY ing the primary channels of co ntact with LEP
com munity members (whether telephonic, in person, correspondence, web-based,
etc.), and reviewin g agency programs and activities for language accessibility.
Specifics: Agencies may need to update program operations, services provided ,
outreach activities, and other mission -specific act ivities to reflect current language
needs. Further, each agency should ensure that its in-house and contract language
serv ices, directory of translated documents, signs, and web-based services meet
current language needs.

(3)

Action Item: Each agency should establi sh a schedule to periodicall y evaluate and
update agency LEP services and LEP policies, plan s, and protocols. As an initial
step, updated LEP plans and an anticipated time frame for periodi c reeva luation
ofLEP plans and related documents should be submitted within six months after
the date of thi s memorandum to the Federal Coordination and Compli ance
Section of the Department of Justice 's (DOl's) Civi l Rights Di vision.
Specifics: Requested information can be sent to the Federal Coordination and
Compliance Section at 950 Pennsy lvania Avenue, NW (NW Bldg), Washington ,
D.C. 20530, Attenti on: Chri stine Stoneman and Bharathi Venkatraman. You
may also email information to christi lle.sto neman(alusdo j.gov or
bharathi .a. venkatraman(alusdo j.QOV. Note that an agency's contemp lated
schedul e shou ld not serve to bar the agency from conducting more frequent
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inventories/reinventories of languages encountered to ensure that agency services
are meeting current language needs and demands.
(4)

Action Item: Agencies should ensure that staff can competently identify LEP
contact situations and take the necessary steps to provide meaningful access .
Specifics: Agency staff should be able to, among other tasks, identify LEP
contact situations, determine primary language ofLEP individual s, and
effectively utilize available options to assist in interpersonal, electroni c, print, and
other methods of communication between the agency and LEP indi vidual s.

(5)

Action Item: Agencies should notify the public, through mechani sms that will
reach the LEP communities it serves, of its LEP policies and LEP access-related
developments.
Specifics: Examples of methods for publicizing LEP access information include,
but are not limited to, posting on agency websites, issuing print and broadcast
notifications, providing relevant infomlation at "town hall " style meetings, and
issuing press releases. Agencies should consult with their information technology
specialists, civil rights personnel , and public affairs personnel to develop a multi
pronged strategy to achieve maximum and effective notification to LEP
communities.

(6)

Action Item: When considering hiring criteria, agencies should assess the extent
to which non-English language proficiency would be necessary for parti cul ar
positions or to fulfill an agency's mission.
Specifics: Determine whether the agency would benefit from including non
English language skill s and competence thresholds in certain job vacancy
announcements and position descriptions.

(7)

Actioll Item: For written translations, collaborate with other agencies to share
resources, improve efficiency, standardize federal terminology, and streamline
processes for obtaining community feedback on the accuracy and quality of
professional translations intended for mass distribution.
Specifics: Agencies should actively participate in the Interagency Working
Group 's efforts to develop collaborations and clearinghouse options to produce
high quality and effective translations. While improving effi ciency is a priority,
ensuring the quality of translations is equally, ifnot more, important. As such,
agencies should avoid pursuing free translations from community groups. Rather,
community input can serve to ensure that profess ional translations meet
community needs and are appropriate to the audience.

2
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(8)

Action Item: For agencies providing federal financia l assistance, draft recipient
guidance.
Specifics: Agencies should refer to the DO] Recipient Guidance document and
LEP.gov, both of which are referenced in the Resources section below, for
templates. Agencies should submit their recipient guidance documents for review
and approval to the Federal Coordination and Compli ance Section of DOl' s Civil
Rights Division, at 950 Pennsylvania Avenue, NW (NW Bldg), Wash ington, D.C.
20530, Attention: Chri stine Stoneman and Bharathi Venkatraman. You may also
email agency recipient guidance to chri stine. stoneman@usdoj .gov or
bharathi .a. venkatraman@usdoj.gov.

RESOURCES:
Executive Order 13166:
http://www .j usticeogOY/ crt/corlPu bs/eo Iep. pd f
DOJ LEP Guidance:
http://www.justice.gov/crt/cor/lep/DOJFinLEPFRJunI82002 .php
Website of the Federal Interagency Working Group on LEP:
http://www.lep.gov
Top Tips from responses to the 2006 language access survey of federal agencies:
http://www.lep.gov/resources/2008 _Con ference_ Materials/TopTips.pdf
The 2006 Language Access Survey:
http://www.lep.gov/resources/2008_Con ference_Materials/FedLangAccessS urvey.pd f
GSA Language Services Schedule:
http://www.gsa.gov/portal/contentlI04610
I Speak Language Identifi cation flashcards:
http://www. lep.gov/ISpeakCards2004.pdf
LEP rights brochure:
http://www.lep.gov/resources/lep_aug2005.pdf
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oSuP(9uurf of'~~nfutkg
ORDER
CODE OF PROFESSIONAL RESPONSIBILITY FOR INTERPRETERS

IN RE:

IT IS HEREBY ORDERED that in furtherance of the Amendments to Part IX. of the
Rules of Administrative Procedure, the following Code of Professional
Responsibility for Interpreters is hereby adopted :
APPLICATION OF THE CODE OF
PROFESSIONAL RESPONSIBILITY FOR INTERPRETERS'
This code shall be binding upon all persons, agencies and organizations that
administer, supervise, or deliver interpreting services to the judiciary, and shall serve as
a guide .
PREAMBLE
Many persons coming before the courts are partially or completely excluded from
full participation in the proceedings because they are deaf or hard of hearing, have
limited or no English proficiency, or are unable to speak. It is essential that the
communication barrier be removed to the extent possible so these persons are placed
in the same position as similarly situated persons for whom there is no such barrier. As
officers of the court, interpreters help assure that such persons will enjoy equal access
to justice and that court proceedings and court support services function efficiently and
effectively . Interpreters are highly skilled professionals who fulfill an essential role in the

' The Commentary is a modified version of the 1995 Court Interpretation : Model Guides
for Policy and Practice in the State Courts, pp. 195-212, State Justice Institute, National
Center for State Courts .
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administration of justice . Underlying all these principles is the desire to insure, for all,
the right to communicate .
CANON 1 : INTERPRETERS SHALL BE ACCURATE AND COMPLETE .
Interpreters shall faithfully render a complete and accurate interpretation,
translation, or sight translation, always conveying the content and spirit of the speaker
without altering, omitting, or adding anything to what has been stated or written, and
shall do so without explanation or personal interpretation .
COMMENTARY
The interpreter has a twofold duty: 1) to ensure the proceedings reflect precisely
what was said by a deaf, hard of hearing, or non-English speaking person, and 2) to
place the deaf, hard of hearing, or non-English speaking person in an equivalent
position as those individuals who can hear or understand English . This creates an
obligation to conserve every element of information contained in a source language
communication when it is rendered in the target language .
Interpreters are obligated to apply their best skills and judgment to preserve
faithfully the meaning of what is said in court, including the style or register of speech .
Verbatim, "word for word," or literal oral interpretations are not appropriate when they
distort the meaning of the source language, but every spoken statement, even if it
appears nonresponsive, obscene, rambling, or incoherent should be interpreted . This
includes apparent misstatements .
Interpreters should never interject their own words, phrases, or expressions . If
the need arises to explain an interpreting problem (e.g., a term or phrase with no direct
equivalent in the target language or a misunderstanding that only the interpreter can
clarify), the interpreter should ask the court's permission to provide an explanation .
Interpreters should convey the emotional emphasis of the speaker without reenacting or
mimicking the speaker's emotions or dramatic gestures .
Sign language interpreters must employ all the visual cues that the language
they are interpreting requires . This includes facial expressions, body language, and
hand gestures . Sign language interpreters should ensure court participants do not
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confuse these essential elements of the interpreted language with inappropriate
interpreter conduct.
The obligation to preserve accuracy includes the interpreter's duty to correct any
error of interpretation discovered by the interpreter during the proceeding . Interpreters
should demonstrate their professionalism by objectively analyzing any challenge to their
performance .
CANON 2: INTERPRETERS SHALL ACCURATELY AND COMPLETELY
REPRESENT THEIR CERTIFICATIONS, TRAINING, AND PERTINENT
EXPERIENCE .
COMMENTARY
Acceptance of a case by an interpreter conveys linguistic competency in legal
settings . Withdrawing or being asked to withdraw from a case after it begins disrupts of
court proceedings and wastes scarce public resources . It is therefore essential that
interpreters present a complete and truthful account of their training, certification and
experience prior to appointment so the officers of the court can fairly evaluate their
qualifications for delivering interpreting services .
CANON 3: INTERPRETERS SHALL MAINTAIN AN IMPARTIAL ATTITUDE WITH
ATTORNEYS, WITNESSES, DEFENDANTS AND RELATIVES. INTERPRETERS
SHALL BE UNBIASED AND SHALL REFRAIN FROM CONDUCT THAT MAY GIVE
ANY APPEARANCE OF BIAS. THEY SHALL DISCLOSE TO THE APPROPRIATE
AUTHORITY ANY REAL OR PERCEIVED CONFLICT OF INTEREST .
COMMENTARY
The interpreter serves as an officer of the court, and the interpreter's duty in a
court proceeding is to serve the court and the public . This is true regardless of whether
the interpreter is publicly retained at government expense or retained privately at the
expense of one of the parties.
The interpreter shall avoid any conduct or behavior that presents the appearance
of favoritism toward any of the parties. Interpreters shall maintain a professional
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relationship with the client and shall not take an active part in any of the proceedings .
The interpreter should discourage a party's personal dependence.
During the course of the proceedings, interpreters shall not have contact with
parties, witnesses, jurors, attorneys, or with friends or relatives of any party, except in
the discharge of their official duties . It is especially important that interpreters, who are
often familiar with attorneys or other individuals in the courtroom, refrain from casual
and personal conversations as this familiarity may convey the appearance of a special
relationship or partiality to the court participants .
The interpreter should strive for professional detachment. Verbal and non-verbal
displays of personal attitudes, prejudices, emotions or opinions should be avoided at all
times .
If the interpreter becomes aware that a participant in the proceeding views the
interpreter as having a bias or being biased, the interpreter shall disclose that
knowledge to the appropriate judicial authority and counsel.
Any condition interfering with the objectivity of an interpreter constitutes a conflict
of interest. Before providing services, court interpreters must disclose to all parties and
presiding officials any prior involvement, whether personal or professional, that could be
reasonably construed as a conflict of interest. This disclosure should not include
privileged or confidential information . The following circumstances are presumed to
create actual or apparent conflicts of interest for interpreters . Interpreters should not
serve where:
1 . The interpreter is a friend, associate or relative of a party or counsel for a
party involved in the proceedings ;
2. The interpreter has provided services to any party involved in the case either
during the course of or prior to any court proceeding in the immediate or any
other related matter ;
3. The interpreter has previously been retained by a law enforcement agency to
assist in the preparation of the criminal case at issue;
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4. The interpreter or the interpreter's spouse or child has a financial interest in
the subject matter in controversy or in a party to the proceeding, or any other
interest that would be affected by the outcome of the case; or,
5 . The interpreter has been involved in the choice of counsel or law firm for that
case .
Interpreters shall disclose to the court and other parties when they have
previously been retained for private employment by one of the parties in the case.
Interpreters shall not serve in any matter in which payment for their services is
contingent upon the outcome of the case.
An interpreter who is also an attorney shall not serve in both capacities in the
same matter.
CANON 4: INTERPRETERS SHALL CONDUCT THEMSELVES IN A MANNER
CONSISTENT WITH THE DIGNITY OF THE COURT, OBSERVING ESTABLISHED
PROTOCOL, RULES AND PROCEDURES OF INTERPRETING, AND OF THE
COURT. INTERPRETERS SHALL BE AS UNOBTRUSIVE AS POSSIBLE DURING
ANY COURT PROCEEDING .
COMMENTARY
Interpreters should know and observe the established protocol, rules and
procedures for delivering interpreting services . When speaking in English, interpreters
should speak at a pace and volume that enables them to be heard and understood
throughout the courtroom. The interpreter's presence should be as unobtrusive as
possible . Interpreters should work without drawing undue or inappropriate attention to
themselves . Interpreters should dress in a manner that is consistent with the dignity of
the proceedings of the court.
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Interpreters should avoid obstructing the view of any of the individuals involved in
the proceedings . Interpreters who use sign language or other visual modes of
communication must, however, be positioned so that hand gestures, facial expressions,
and whole body movement are visible to the person for whom they are interpreting .
Interpreters are encouraged to avoid personal or professional conduct that could
discredit the court.
CANON 5: INTERPRETERS SHALL PROTECT AND UPHOLD THE
CONFIDENTIALITY OF ALL PRIVILEGED AND OTHER CONFIDENTIAL
INFORMATION. INTERPRETERS SHALL NOT DERIVE PERSONAL PROFIT OR
ADVANTAGE FROM ANY CONFIDENTIAL OR PRIVILEGED INFORMATION
ACQUIRED WHILE ACTING IN A PROFESSIONAL CAPACITY.
COMMENTARY
The interpreter must protect and uphold the confidentiality of all privileged
information obtained during the course of his/her duties. Interpreters must refrain from
repeating or disclosing confidential information obtained by them in the course of their
employment.
In the event an interpreter becomes aware of information that suggests imminent
harm to someone or relates to a crime being committed during the course of the
proceedings, the interpreter should immediately disclose the information to an
appropriate authority within the judiciary who is not involved in the proceeding and seek
advice in regard to the potential conflict in professional responsibility.
CANON 6: INTERPRETERS SHALL NOT PUBLICLY DISCUSS, REPORT OR
OFFER AN OPINION CONCERNING A MATTER IN WHICH THEY ARE OR HAVE
BEEN ENGAGED, EVEN WHEN THAT INFORMATION IS NOT PRIVILEGED BY
LAW TO BE CONFIDENTIAL.
CANON 7: INTERPRETERS SHALL LIMIT THEMSELVES TO INTERPRETING OR
TRANSLATING. THEY SHALL NOT GIVE LEGAL ADVICE, GIVE COUNSEL, OR
EXPRESS PERSONAL OPINIONS TO INDIVIDUALS FOR WHOM THEY ARE
INTERPRETING . INTERPRETERS SHALL NOT ENGAGE IN ANY OTHER
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ACTIVITIES THAT MAY BE CONSTRUED TO CONSTITUTE A SERVICE OTHER
THAN INTERPRETING OR TRANSLATING WHILE SERVING AS AN
INTERPRETER/TRANSLATOR.
COMMENTARY
Since interpreters are responsible only for enabling others to communicate, they
should limit themselves to the activity of interpreting or translating only. Interpreters
should refrain from initiating communications while interpreting unless it is necessary to
ensure an accurate and faithful interpretation . Interpreters may be required to initiate
communications during a proceeding if they find it necessary to seek assistance in
performing their duties . Examples of such circumstances include seeking direction when
unable to understand or express a word or thought, requesting speakers to moderate
their pace of communication or repeat or rephrase something, correcting their own
interpreting errors, or notifying the court of reservations about their ability to satisfy an
assignment competently . In such instances they should make it clear that they are
speaking for themselves .
An interpreter shall not give legal advice. An interpreter shall not explain the
purpose of forms, services or otherwise act as counselors, or advisors unless they are
interpreting for someone who is acting in that official capacity . The interpreter may
translate the language on a form for a person who is filling out the form, but may not
explain the form or its purpose for such a person.
The interpreter should not personally serve to perform official acts that are the
official responsibility of other court officials including, but not limited to, court clerks,
pretrial release investigators, or interviewers or probation counselors.
CANON 8: AT ALL TIMES INTERPRETERS SHALL ASSESS THEIR ABILITY TO
DELIVER THEIR SERVICES. WHEN INTERPRETERS HAVE ANY RESERVATION
ABOUT THEIR ABILITY TO SATISFY AN ASSIGNMENT COMPETENTLY, THEY
SHALL IMMEDIATELY CONVEY THAT RESERVATION TO THE APPROPRIATE
JUDICIAL AUTHORITY. INTERPRETERS SHOULD ONLY PROVIDE

PROFESSIONAL SERVICES IN MATTERS IN WHICH THEY ARE CONFIDENT OF
THEIR ABILITY TO PERFORM ACCURATELY. THEY SHOULD NOT HESITATE TO
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WITHDRAW FROM A CASE IN WHICH THEY FEEL THEY WILL BE UNABLE TO
FUNCTION EFFECTIVELY DUE TO LACK OF PROFICIENCY, PREPARATION, OR
DIFFICULTY IN UNDERSTANDING A WITNESS OR DEFENDANT.
COMMENTARY
If the communication mode of the deaf or hard of hearing person, or language of
the non-English-speaking person, cannot be readily interpreted, the interpreter shall
notify the appropriate judicial authority.
Interpreters shall notify the appropriate judicial authority of any environmental or
physical limitation that hinders their ability to deliver interpreting services adequately,
e.g. the court room is not quiet enough for the interpreter to concentrate, hear, or be
heard ; more than one person at a time is speaking ; or, principals or witnesses of the
court are speaking at a rate of speed that is too rapid for the interpreter to adequately
interpret . Sign language interpreters must also ensure that they can both see and
convey the full range of visual language elements that are necessary for
communication, including facial expressions and body movement, as well as hand
gestures .
Interpreters should notify the presiding officer of the need to take periodic breaks
to maintain mental and physical alertness and prevent interpreter fatigue . Interpreters
should recommend and encourage the use of team interpreting whenever necessary.
Whenever possible, interpreters are encouraged to make inquiries as to the
nature of a case before accepting an assignment . This enables interpreters to match
their professional qualifications, skills, and experience to potential assignments, and
more accurately assess their ability to satisfy those assignments competently .
Interpreters may encounter cases where routine proceedings suddenly involve
technical or specialized terminology unfamiliar to the interpreter . When such instances
occur, interpreters should request a brief recess to familiarize themselves with the
subject matter. If familiarity with the terminology requires extensive time or intensive
research, interpreters shall inform the presiding officer.
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Interpreters shall refrain from accepting a case if the language and subject matter
of that case is likely to exceed their skills or capacities . Interpreters shall notify the
presiding officer if they are unable to perform competently due to lack of familiarity with
terminology, preparation, or difficulty in understanding a witness or defendant.
Interpreters shall notify the presiding officer of any personal bias they may have
involving any aspect of the proceedings . For example, an interpreter who has been the
victim of a sexual assault may wish to be excused from interpreting in cases involving
similar offenses .
CANON 9: INTERPRETERS SHALL REPORT TO THE PROPER JUDICIAL
AUTHORITY ANY EFFORT TO IMPEDE THEIR COMPLIANCE WITH ANY LAW, ANY
PROVISION OF THIS CODE, OR ANY OTHER OFFICIAL POLICY GOVERNING
COURT INTERPRETING AND LEGAL TRANSLATING .
COMMENTARY
Because the users of interpreting services frequently misunderstand the proper
role of the interpreter, they may ask or expect the interpreter to perform duties or
engage in activities that run counter to the provisions of this code or other laws,
regulations or policies governing court interpreters . It is incumbent upon the interpreter
to inform such persons of his or her professional obligations . If, having been apprised of
these obligations, the person persists in demanding that the interpreter violate them, the
interpreter should turn to a supervisory interpreter, a judge or another official with
jurisdiction over interpreter matters to resolve the situation .
CANON 10: INTERPRETERS SHALL CONTINUALLY IMPROVE THEIR SKILLS
AND KNOWLEDGE AND ADVANCE THE PROFESSION THROUGH SUCH
ACTIVITIES AS PROFESSIONAL TRAINING AND EDUCATION, AND INTERACTION
WITH COLLEAGUES AND SPECIALISTS IN RELATED FIELDS .
COMMENTARY
Interpreters must continually strive to increase their knowledge of the languages

they work in professionally, including past and current trends in technical, vernacular
and regional terminology as well as their application within court proceedings .
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Interpreters should keep informed of all statutes, rules of courts and policies of
the judiciary that relate to the performance of their professional duties.
An interpreter should seek to elevate the standards of the profession through
participation in workshops, professional meetings, interaction with colleagues and
reading current literature in the field .
This Order shall be effective October 1, 2004, and until further Order.
Entered this the 24th day of September 2004 .
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AOC-INT-10
Doc. Code: RFIA
Rev. 3-11
Page 1 of 1
Commonwealth of Kentucky
Court of Justice    www.courts.ky.gov

TI

REQUEST FOR INTERPRETER/
ASSISTIVE TECHNOLOGY
"DEAF/HARD OF HEARING"

County ______________________

___ Witness    ___ Other (please specify) ______________________  

___  Attorney on behalf of client who is deaf/hard of hearing
Applicant Name: _________________________________

Attorney Name: _______________________________

Telephone: _____________________________________

Telephone: ___________________________________

Address: _______________________________________

Address:  ____________________________________

Kentucky
_______________________________________________

Kentucky
____________________________________________

**Applicants are encouraged to submit requests at least two (2) weeks prior to the proceeding.**
Applicant requests interpreter/assistive technology as follows:  
1.

Type of proceeding:

___ criminal

___ civil       

2.

Case Name: _______________________________________________________________________________

3.

Case Number: ____________________________         Presiding Judge: _______________________________

4.

Date interpreter or assistance needed: ____________________________

Time: ____________________

5.

Type of interpreter needed:   ___ ASL

___ Certified relay interpreter

___ Signed English

       ___ Other (please specify) _____________________________________________
6.

Specify the type of assistive technology needed:  ___ Real-time Computer-aided Transcription Services
___ Assisted listening device/system

___ Other (please specify): __________________________________

_________________________________________________________________________________________
7.

Special requests or anticipated problems:  _______________________________________________________

______________________________________________________________________________________________
______________________________________________________________________________________________
I declare under penalty or perjury under laws of the State of Kentucky that the foregoing is true and correct.
_________________________________
(Print Applicant’s Name)

_________________________________
(Applicant’s/Attorney's Signature)

__________________
(Date)

FILE WITH THE CIRCUIT COURT CLERK’S OFFICE

Distribution: Court File
		
		

Presiding Judge		
Contact Person

Print
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Reset Form
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OF JUS

TI

REQUEST FOR INTERPRETER/
ASSISTIVE TECHNOLOGY

000
County ______________________

ATTORNEY WHO IS DEAF/HARD OF HEARING

Attorney Name: __________________________________________________________________________________
Telephone: ______________________________________________________________________________________
Address: _______________________________________________________________________________________
Kentucky
_______________________________________________________________________________________

**Attorneys are encouraged to submit requests at least two (2) weeks prior to the proceeding.**
Attorney requests interpreter/assistive technology as follows:
1.

Type of proceeding:

2.

Case Name: _______________________________________________________________________________

3.

Case Number: ____________________________

4.

Date interpreter or assistance needed: ____________________________

5.

Type of interpreter needed:   ___ ASL

				
6.

___ criminal

___ civil

				
Presiding Judge: _______________________________

___ Signed English

Time: ____________________

___ Certified relay interpreter

___ Other (please specify): ____________________________________________

Specify the type of assistive technology needed: ___ Real-time Computer-aided Transcription Services
___ Assisted listening device/system

___ Other (please specify): __________________________________

_________________________________________________________________________________________
7.

Special requests or anticipated problems: _______________________________________________________

______________________________________________________________________________________________
______________________________________________________________________________________________
I declare under penalty or perjury under laws of the State of Kentucky that the foregoing is true and correct.
_________________________________
(Print Attorney’s Name)				

_________________________________
(Attorney's Signature)				

__________________
(Date)

FILE WITH THE CIRCUIT COURT CLERK’S OFFICE

Presiding Judge’s Use Only
Request for interpreter and/or assistive technology is:

____ Granted		

____Denied

Reason denied: __________________________________________________________________________________
_______________________________________________________________________________________________
Date: ___________________________		

Signature: _________________________________________

UPON COMPLETION, FORWARD TO DESIGNATED CONTACT PERSON FOR SCHEDULING
Once an attorney has been determined to be qualified to receive interpreting services he or she will not be required to
re-establish his or her qualifications in future court proceedings before the same presiding judge.

Distribution: Court File

Presiding Judge

Contact
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Print
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KENTUCKY COURT OF JUSTICE CERTIFICATION POLICY FOR
SPOKEN LANGUAGE INTERPRETERS
Effective October 1, 2004 – Amended March 2, 2009
The Director of the Administrative Office of the Courts (AOC) has established a
statewide Certification Policy for Spoken Language Interpreters for the Court of
Justice (COJ). All interpreters who desire to be listed in the AOC Interpreter Directory
shall acknowledge receipt and acceptance of this Policy by signing and dating form
AOC-INT-3. This acknowledgment shall be kept on file at the AOC Court Interpreting
Services Division and in the staff interpreter's personnel file. Refusal to accept and
adhere to this Policy shall be grounds for disciplinary action, including dismissal, for
staff interpreters and shall result in removal of freelance interpreters from the AOC
Interpreter Directory which precludes participation in COJ interpreting practices.
I.

QUALIFICATIONS FOR CERTIFIED INTERPRETERS
A.

II.

Take the requisite examinations administered by the AOC and score as
follows:
1.

Eighty percent or above on the English Proficiency Exam;

2.

Pass an oral proficiency exam, either in person or via telephone
depending upon language availability, to the satisfaction of the
AOC; and

3.

Seventy percent or above on each part of the Certification Exam
in one sitting.

B.

Have an acceptable criminal background report.

C.

Attend the AOC orientation workshop.

D.

Obtain the hours of court observation or work as required by the AOC.

E.

Read the Code of Professional Responsibility, KRE 604, and KRS
422A.0604, and take the oath contained in Section 3 of the
Administrative Procedures for the Court of Justice Part IX (APs).

QUALIFICATIONS FOR REGISTERED INTERPRETERS
A.

Take the requisite examinations administered by the AOC and score as
follows:
1.

Eighty percent or above on the English Proficiency Exam;

2.

Pass an oral proficiency exam, either in person or via
telephone depending upon language availability to the
satisfaction of the AOC; and
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3.

III.

B.

Have an acceptable criminal background report.

C.

Attend the AOC orientation workshop.

D.

Obtain the hours of court observation or work as required by the AOC.

E.

Read the Code of Professional Responsibility, KRE 604, and KRS
422A.0604, and take the oath contained in Section 3 of the APs.

QUALIFICATIONS FOR PROVISIONAL INTERPRETERS
A.

IV.

Between 65 percent and 69.9 percent cumulatively on the
Certification Exam.

Take the requisite examinations administered by the AOC and score as
follows:
1.

Eighty percent or above on the English Proficiency Exam;

2.

Pass an oral proficiency exam, either in person or via telephone
depending upon language availability, to the satisfaction of the
AOC; and

3.

Between 55 percent and 64.9 percent cumulatively on the
Certification Exam.

B.

Have an acceptable criminal background report.

C.

Attend the AOC orientation workshop.

D.

Read the Code of Professional Responsibility, KRE 604, and KRS
422A.0604, and take the oath contained in Section 3 of the APs.

CRIMINAL BACKGROUND CHECK
The Interpreter Certification Request Form for a Criminal Background
Check, AOC-INT-4, shall be used by the AOC to determine whether or not an
interpreter applicant is eligible to work as a court interpreter. The AOC shall
mail or email the applicant the results of his/her criminal background report. If
the interpreter applicant does not have an acceptable criminal background, the
candidate shall not be allowed to interpret for the COJ or reapply to the AOC for
the interpreter certification process.

V.

ENGLISH PROFICIENCY BACKGROUND CHECK
The English Proficiency Written Exam (EPWE) consists of two parts: Part 1 –
General English Language Vocabulary, and Part 2 – Court Related Terms and
Usage. The AOC may include additional testing materials and translation
sections when it is determined to benefit the certification process. A minimum
score of 80 percent is required to pass. Under no circumstances may a
candidate be permitted to segregate the EPWE process. A candidate who
5-66

fails the EPWE shall wait six (6) months before re-taking the exam. Only
interpreter candidates who successfully pass the EPWE may be permitted to
register for the Oral Proficiency Interview.
VI.

ORAL PROFICIENCY EXAM
All candidates are required to pass an oral proficiency exam, either in person or
via telephone depending upon language availability, to the satisfaction of the
AOC in order to be eligible to proceed with the certification process. A
candidate who does not satisfactorily pass the exam shall wait ninety (90) days
before retaking it. If an interpreter candidate fails the oral proficiency exam a
second time, written approval must be obtained from the AOC prior to any
subsequent retesting. For languages or dialects in which an oral proficiency
exam does not exist, the AOC shall have the discretion of assessing an
interpreter's ability on a case-by-case basis.

VII.

ORIENTATION WORKSHOP
An interpreter candidate shall be required to complete an orientation
workshop within one year after successful completion of an oral proficiency
exam. However, candidates may choose to take the orientation workshop
before taking the EPWE or the oral proficiency exam. Materials provided at the
orientation workshop include: (1) appropriate modes of interpreting to be used
in the courts; (2) ethics and responsibilities of court interpreters; (3) basic
descriptions of the COJ and the AOC; (4) various procedures for improving
memory and interpreting skills; and (5) information about the Certification Exam.
Upon completion of the orientation workshop, the candidate is eligible to take
the Certification Exam. Candidates may participate in a skills building
workshop to help prepare for the Certification Exam.
If the certification process is not completed within the specified time, the AOC
may require the candidate to attend the orientation workshop more than once.

VIII.

ORAL CERTIFICATION EXAM
Within one (1) year of completing the orientation workshop, the candidate shall
take the Oral Certification Exam. The exam is designed to determine whether
the interpreter has the minimum language knowledge and interpreting skills in
both English and the tested language to interpret in judicial proceedings in the
state of Kentucky. It consists of three (3) parts that specifically examine the
three (3) modes of interpreting: sight translation, consecutive interpreting, and
simultaneous interpreting.
The candidate is required to score at least a 70 percent on each of the three
(3) parts in order to pass the exam. In the event the candidate fails to obtain a
score of 70 percent on each part of the exam, the candidate shall be required
to retake all sections of the exam. A candidate must pass the Certification
Exam within one (1) year of completing the orientation workshop to be listed in
the AOC Directory. Upon passing the exam, the candidate shall be classified
as a certified interpreter.
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Candidates with a cumulative score between 65 percent and 69.9 percent shall
be classified as registered interpreters. Candidates shall be required to retake
the exam within one (1) year and achieve a score of 70 percent on each part of
the exam in one sitting to gain certified designation, or achieve a cumulative
score between 65 percent and 69.9 percent in order to maintain the registered
designation. Registered interpreters who elect to not retake the Certification
Exam as outlined in this policy shall be reclassified as provisional interpreters
and removed from the AOC Directory.
Candidates with a cumulative score between 55 percent and 64.9 percent
shall be classified as provisional interpreters. Provisional interpreters may
retake the Certification Exam in an effort to attain registered or certified
interpreter designation. Provisional interpreters shall not be listed in the AOC
Directory. The AOC, however, may assign provisional interpreters as needed.
If an interpreter candidate is unable to take the Certification Exam because one
does not exist in a particular language, the candidate may still be classified as
a registered interpreter as long as he/she has passed both the EPWE and an
oral proficiency exam, has completed the orientation workshop, and has
obtained the requisite court observation hours.
Candidates with a cumulative score of less than 55 percent shall not be
allowed to interpret for the Court of Justice.
The Oral Certification Exam may only be taken a total of two (2) times by
each interpreter candidate, regardless of the number of test versions available
in any given language. Requests for an exception to this rule will be considered
on a case-by-case basis and require the approval of the AOC.
Candidates currently designated as qualified interpreters will be reclassified
as "temporary registered interpreters" and will be given one year from the
effective date of this version of the Kentucky Court of Justice Certification
Policy for Spoken Language Interpreters to meet the requirements outlined for
registered or certified designation. Said interpreters shall be allowed to take the
Oral Certification Exam a total of two (2) times within the aforementioned oneyear period in an effort to obtain registered or certified designation,
regardless of the number of times they have taken the test in the past.
Individuals within this group are exempt from taking an oral proficiency exam,
but must meet the minimum scoring guidelines on the Oral Certification Exam
to receive the registered or certified designation. Qualified interpreters who
elect not to retake the Oral Certification Exam, or who do not meet the
minimum score requirements as outlined in this policy, shall be reclassified
as provisional interpreters and removed from the AOC Directory.
IX.

CONTINUING EDUCATION
Continuing education is required by the COJ and the AOC to ensure that the
interpreters who serve in state courts maintain and improve their interpreting
skills, and that the interpreters are in compliance with the Code of Professional
Responsibility.
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The AOC shall require both certified and registered interpreters to complete
a minimum of twenty four (24) hours of Continuing Education Units (CEUs)
during each two (2) year period of qualification status. Interpreters must have
at least four (4) hours of education in ethics during each two year period.
Each clock hour of activity shall be counted as one (1) CEU. CEUs shall be
approved, in advance and in writing, by the AOC.
CEUs may be earned by attending courses, workshops, lectures, or other
activities which have topics relevant to court procedures and court interpreting
where attendance is monitored and verifiable. An interpreter may also receive
CEUs for instructing, training, or presenting at a pre-approved activity. The
AOC shall require verification of attendance or participation through the
completion of the AOC Continuing Education Form, AOC-INT-02.
X.

COURT OBSERVATION OR WORK HOURS
The AOC shall require both certified and registered interpreters to complete
twenty-four (24) hours of court observation or court interpreting for each two
(2) year period of qualification status. The observation hours shall be
completed in cases where an interpreter is utilized. In the event that this
creates a hardship, however, approval may be obtained for observation hours
to be completed without the presence of an interpreter. The AOC shall require
verification of court observation hours through the completion of the AOC
Court Observation Form, AOC-INT-01.

XI.

RENEWAL OF SPOKEN LANGUAGE CERTIFICATION
It shall be the responsibility of the certified staff interpreter or the freelance
interpreter to renew his/her qualification status within the appropriate/applicable
two (2) year time period. Renewal forms may be obtained from the AOC and
shall be submitted at least thirty (30) days prior to expiration of same in order to
avoid a lapse in certification status. AP IX, Sec. 9(8).

XII.

REMOVAL
OF
INTERPRETERS

STAFF

INTERPRETERS

AND

FREELANCE

Upon request of an individual with limited English proficiency for whom an
interpreter is appointed, or upon the court's own motion, an interpreter may
be removed for inability to communicate with the individual with limited
English proficiency. Additionally, an interpreter may be removed if, for
reasonable cause, the services of another interpreter are desired by the
individual with limited English proficiency, or if the services of an interpreter
are not desired by the individual with limited English proficiency. AP Part IX,
Sec. 12(1).
Additionally, a judge may remove an interpreter from his or her interpreting
duties for good cause, which include, but is not limited to:
A.

Inability to interpret adequately, including, but not limited to, where the
interpreter or party report such inability;
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XIII.

B.

Knowingly and willfully making false interpretation while serving in an
official capacity;

C.

Knowingly and willfully disclosing confidential or privileged information
obtained while serving in an official capacity;

D.

Failure to follow other standards prescribed by law or the Code of
Professional Responsibility for Interpreters; and

E.

Failure to appear as scheduled without good cause. AP IX Sec. 12(2).

REMOVAL OF
DIRECTORY

FREELANCE

INTERPRETERS

FROM

THE

AOC

The Director of the AOC shall have the authority to remove a freelance
interpreter from the AOC Directory for good cause which may include, but is
not limited to, the following misconduct:
A.

Knowingly and willingly making false interpretation while serving in an
official capacity;

B.

Knowingly and willfully disclosing confidential or privileged information
obtained while serving in an official capacity;

C.

Failing to follow other standards prescribed by law and/or the Code of
Professional Responsibility for Interpreters:

D.

Failing to appear as scheduled without good cause;

E.

Failing to accept and adhere to the Kentucky Court of Justice Certification
Policy;

F.

Failing to follow the uniform payment rate; and

G.

Requesting payment from a party for services to the COJ. AP Part IX,
Sec. 10(2).

Freelance interpreters removed from the AOC Directory by the AOC Director
shall be given notice by certified mail, return receipt requested, and shall be
given an opportunity to request reconsideration within ten (10) days of receipt of
the notice.
XIV.

DISCIPLINARY ACTION OF STAFF INTERPRETERS
The Personnel Policies of the Court of Justice shall apply to all staff
interpreters. Staff interpreters may be disciplined for misconduct which may
include but is not limited to the following:
A.

Knowingly and willfully making false interpretation while serving in an
official capacity;
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B.

Knowingly and willfully disclosing confidential or privileged information
obtained while serving in an official capacity;

C.

Failing to follow other standards prescribed by law and/or the Code of
Professional Responsibility;

D.

Failing to accept and adhere to the Kentucky Court of Justice Certification
Policy;

E.

Failing to appear as scheduled without good cause; and

F.

Requesting payment from a party for services to the COJ.
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KENTUCKY COURT OF JUSTICE POLICY FOR INTERPRETERS FOR THE DEAF
AND HARD OF HEARING (VISUAL LANGUAGE INTERPRETERS)
Effective May 31, 2009
The Director of the Administrative Office of the Courts (AOC) has established a
statewide interpreting policy for visual language interpreter services for the Court of
Justice (COJ). Refusal to accept or adhere to these policies shall be grounds for
disciplinary action against staff interpreters; and shall result in removal of freelance
interpreters from the AOC Directory thereby precluding participation in COJ interpreting
services.
All interpreters for the deaf and hard of hearing (visual language), including both
staff interpreters and freelance interpreters, shall be fully licensed pursuant to KRS
309.301. Interpreters shall also be required to meet criminal background check
requirements, attend the orientation workshop, and adhere to continuing education
and court observation requirements as provided in the Amendments to the Rules of
Administrative Procedure, Part IX, Procedures for Appointment of Interpreters (AP
Part IX). Freelance interpreters shall be required to have an annual criminal
background check and shall annually update their personal information. The criminal
background check materials shall be provided by the AOC.
I.

CRIMINAL BACKGROUND CHECK
The Interpreter Certification Request Form for a criminal background report
shall be used by the AOC to determine whether or not an interpreter applicant is
eligible to work as a court interpreter. The AOC shall mail the appl icant the
results of his/her crimi nal background report. If the interpreter applicant does
not have an acceptable criminal background, the candidate shall not be allowed
to interpret for the Court of Justice or to reapply to the AOC for the interpreter
certification process.

II.

ORIENTATION WORKSHOP
Materials presented at the workshop shall include the following areas: (1)
appropriate modes of interpreting to be used in the courts; (2) ethical
responsibilities of court interpreters; (3) proper interpreting skills, and (4) basic
descri ptions of the COJ and AOC. The AOC shall provide the candidate with
materials for the workshop. An interpreter shall only be required to attend the
workshop once. Upon successful completion of the workshop, the candidate
shall be listed in the AOC Interpreter Directory.
Interpreter applicants who have passed the criminal background check shall
have one (1) year to complete the orientation workshop or to complete the next
available workshop.

III.

CONTINUING EDUCATION
All interpreters listed in the AOC directory shall complete twenty-four (24)
clock hours of continuing education units (CEUs) for each two (2) year
compliance period. Each clock hour of activity shall be counted as one
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CEU. All CEUs must be approved by the AOC. At least four (4) hours of
CEUs must be on ethics. The CEUs can be earned by attending courses,
workshops, lectures, or other activities that have topics which are relevant
to court interpreting and where attendance is monitored and verifiable. The
AOC will accept RID approved Professional Studies CEUs. An interpreter
may also receive CEUs for instructing, training, or presenting at a preapproved activity. The AOC shall require verification of attendance or
participation through the completion of the AOC Continuing Education Form,
AOC-INT-02.
IV.

COURT OBSERVATION OR WORK HOURS
All interpreters listed in the AOC directory shall complete twenty-four (24)
clock hours of court observation or court interpreting work, during each two
(2) year compliance period. The observation hours shall be completed
observing cases in which an interpreter is present when possible. If observing
cases where an interpreter is involved is not possible observation times for
cases without an interpreter may be approved. Verification of court observation
hours shall be made by completing the AOC Court Observation Form. Court
interpreting hours shall be verified by the AOC using the AOC-INT-01 form.
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PAWS ON THE GROUND:
A GUIDE TO COMPANION ANIMAL PROTECTIONS

I.

A BRIEF OVERVIEW OF ANIMAL LAW1
A.

B.

1

What Is "Animal Law?"
1.

"Animal law is, in its simplest (and broadest) sense, statutory and
decisional law in which the nature – legal, social or biological – of
nonhuman animals, is an important factor." Bruce A. Wagman, et
al., Animal Law: Cases and Materials xxxi (4th ed. 2010).

2.

The first step in determining what is covered in this area of law is
the definition of "animal." As simple as it appears, the definition
depends on the context. "Animal" may include companion
animals, wildlife, exotics, and livestock, but may not include
rats/mice, birds (other than poultry) and fish.

3.

Under the KRS 446.010 definition for statutes generally, "'[a]nimal'
includes every warm-blooded living creature except a human
being." However, Kentucky law does not apply equally to every
warm-blooded creature. For example, while "dog" is defined in
KRS 258.005 as "any canine three (3) months of age or older for
which there exists a United States Department of Agriculture
approved rabies vaccine," a dog is defined in KRS 258.095 as
"any domestic canine, six (6) months of age or older." Additionally,
while horses are often kept in modern society as "companion
animals" rather than vehicles used for transportation and farm
labor, "horses" under Kentucky law are still included in the
definition of "livestock."

4.

Statutory law also varies significantly depending on the animal
species. Definitions under KRS 258.095 to 258.500 include: "dog,"
"cat," "ferret" and "poultry," but not "pigs" and "goldfish," even
though they may be kept as pets.

A Developing Legal History of Animals
1.

Animal laws are a reflection of how our culture has developed
since humans first domesticated animals for personal use and
enjoyment.

2.

Animals are defined as "personal property," and as U.S. and
Kentucky laws have evolved, legislators have provided animals
legal protections from injury and death, granted compensation for
their owners with respect to trade and violation of property rights,

By Kathryn Callahan, Attorney at Law.
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and the given owners the ability to provide testamentary gifts for
the benefit of animals.

II.

3.

Since the Massachusetts Body of Liberties of 1641 enacted
statutory legislation to protect animals from cruel treatment, U.S.
law has expanded to provide not only protections to owners from
cruel treatment of animals against non-owners and other animals,
but also protections to animals from neglect and injury from the
owners themselves.

4.

While livestock was the focus in nineteenth century law, the turn of
the twentieth century saw an increasing public interest in small
domestic animals, like cats and dogs.

5.

Protection of commercial and farm industries and the public
became a focus with the enactment of laws related to disease
control and roaming animals.

6.

Legal issues have expanded to include those relative to the
housing, care and sales of various "companion animals," custody
of pets upon the dissolution of a marriage, veterinary practices
related to euthanasia and medical treatment of performance
animals, testamentary bequests for the benefit of animals, and the
association of animal cruelty and domestic violence and other
criminal acts.

LONG-TERM PLANNING FOR PET OWNERS2
A.

When Pets Are Left Behind: Helping Clients Plan for Death or Incapacity
You are probably used to helping your clients overcome some emotional
hurdles in planning for their families, their assets, and their businesses.
You may face similar hurdles in helping them plan for their companion
animals. Be prepared to ask your client the hard question: What do you
think is going to happen to your companion animal if you die or become
incapacitated?
What your client probably thinks is going to happen: My spouse/child/
sibling/parent/friend/colleague will take my dog/cat/ferret/parrot/horse/
turtle and provide loving care forever. What actually may happen: The
"designated" caregiver has no knowledge of the designation, or is
unwilling or unable to provide loving care, even temporarily. There may
be any number of reasons for this: Family members veto (or simply are
unaware of) their position as caregiver. The caregiver (or a family
member) is allergic to the animal. The caregiver’s other animals will not
accept the animal – or vice versa. The caregiver cannot keep an animal
due to a lease, schedule, or other commitments. The caregiver is moving.
The caregiver does not have money to care for the animal. Your client

2

By Kathryn M. Hargraves, Attorney-at-Law, Louisville, Kentucky.
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needs to understand that "animal people" are often up to quota on
companion animals and cannot responsibly accept another animal – even
temporarily and even if they are offered money to do so.
Nightmare scenarios do occur: The animal is abandoned (literally put out
the door). The animal is delivered to an animal shelter on the theory that
"someone will adopt him, he is so cute," where he may be euthanized or
spend his remaining life in a cage. The animal is sold or given to
someone who does not provide loving care. The animal is neglected or
abused by the caregiver. The family directs that the animal be
euthanized.
This is not what your client wants to hear, but it is the hard truth. It will be
up to you to help your client write and implement plans that actually work.
It may help to start with simpler, short-term plans.
Start with helping your client prepare a wallet-sized pet alert card. This
requires the client to answer a simple "what about today" question: If
something happens to you today, whom should medical personnel notify
about your animals at home? This requires the client to talk to the
designated contact person and to the designated caregiver – and
someone needs a key to the house or the barn.
Then help your client prepare a pet dossier. This requires the client to
think about what the animal needs, on a daily and an on-going basis. The
client should place copies with you, family members, those who may be
serving as caregivers, and the veterinarian.
The American Society for the Prevention of Cruelty to Animals (ASPCA)
has useful suggestions on pet alert cards and pet dossiers. See:
https://www.aspca.org/pet-care/planning-for-your-pets-future/gettingstarted.
It wouldn’t hurt for the client to have a disaster preparedness plan. See
https://www.aspca.org/pet-care/disaster-preparedness.
Help the client prepare a letter of instruction. This document isn’t
intended to be enforceable (although it may be useful in a pinch), but it is
intended to get the client thinking. It should also serve as a reason to get
the family members and hoped-for caregivers in a room together with the
client. Is everyone on board? Now is the time to find out. For information
on letters of instruction, see https://www.aspca.org/pet-care/planning-foryour-pets-future/informal-vs-formal-arrangements.
With these documents in hand, you are on the way to writing the pet
trust, power of attorney, or other instrument needed to honor your
client’s wishes. For the ASPCA’s pet trust primer, see
https://www.aspca.org/pet-care/planning-for-your-pets-future/pet-trustprimer.

5-77

For the wealthy client, money will not be a stumbling block. But for the
average client, whose sole asset may be the mortgaged family home, you
may need to help your client think of ways to fund the needs of the
companion animal.
Help your client write a plan that prevents logistical problems: Once the
event is triggered (the client dies, moves – or is moved – to a nursing
home, or goes to the hospital), the clock starts running. Who is going to
take care of the animal today, tomorrow, the day after, while everything
else gets sorted out? Who has the key? Who has the pet dossier? If the
caregiver isn’t available now, who is the fallback? Does that person have
a key? Who has authority to take the animal to the veterinarian? Who will
pay the vet? Who will pay the caregiver? The animal can’t wait until family
members fly into town or the designated caregiver gets home from
vacation.
Each client will have a unique situation to consider. Finding a long-term
care solution for a client’s companion animal may mean cobbling together
several short-term solutions, or relying on several contingency plans. As a
practical matter, you may find yourself in a "tag-you’re it" situation. This
means you need a key, the pet dossier, and an emergency caregiver.
These things need to be discussed with the client now.
With more of us living with companion animals, and baby boomers
reaching the age where death and disability are real risks, the need for
lawyers who will help with planning for companion animals is rapidly
increasing. If this area of law interests you, now would be a good time to
develop a relationship with kind, reliable, and skilled humane societies,
animal rescue groups, and pet sitters. While some clients may have their
own networks to draw on, many will not. In fact, you may find that a
client’s best efforts at naming a permanent caregiver have failed. Until the
orphaned animal can find another home, you may need to rely on a kind
and reliable pet sitter to provide daily care.
A postscript on baby boomer clients: For those who would love to have a
companion animal but fear they have reached an age where it would be
unfair to the animal, suggest they consider post-retirement work as a pet
sitter. A kind, reliable and skilled pet sitter is a pearl without price. Serving
as a short-term foster parent for orphaned animals awaiting adoption
might also be rewarding for an aging client.
For more reading, see:


Paige Dowdakin, Note, "Revisiting Roxy Russell: How Current
Companion Animal Trust and Custody Laws Affect Elderly Pet
'Guardians' in the Event of Death or Incapacity," 20 Elder L. J. 411
(2013).



Frances H. Foster, "Should Pets Inherit?" 63 Fla. L. Rev. 801 (2011).
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III.



Breahn Vokolek, Comments, "America Gets What it Wants: Pet Trusts
and a Future for its Companion Animals," 76 UMKC L. Rev. 1109
(2008).



3 Mich. Legal Forms §5:30, Pet trust – Trust for a pet or domestic
animal.

PET TRUSTS3
A.

Summary
In 2014, Kentucky became the forty-seventh state to pass a pet trust
statute. Pets play a significant role in the life of many individuals. Often
pets are treated as additional members of the family. Provisions for the
care of companion animals can be included in certain estate planning
documents. This portion of the presentation will cover Kentucky’s new
laws regarding pet trusts, how to talk with your clients about planning for
the long-term care of their pet in the event of incapacity or death, and the
nuts & bolts of creating a pet trust.

B.

Program Highlights
1.

Background.

2.

What is a pet trust.

3.

Why your client needs a pet trust.

4.

Kentucky’s pet trust law: nuts & bolts.
a. Common elements of a pet trust.
b. Providing for an animal companion in a will or Pet Protection
Agreement.
c. Tax issues to watch out for.

C.

Background
Historically, owners were frustrated in their attempts to leave money to
care for their pets, both during life or after death. Those who did
attempted to create some sort of "trust," but found them invalidated
because these pets were viewed as personal property. Since property
(the pet) cannot legally own property (the money in the trust), these trusts
failed.4 These trusts also failed because the pet could not legally be a

3

By Aaron Kemper, Coles, Roleman & Associates, PLLC

4

Kentucky has actually been a little bit ahead on the curve on allowing pet trusts. Willett v.
Willett, 247 S.W. 739 (Ky. 1923) was a landmark decision – it was the first time an appellate court
considered a will contest that arose as a result of a gift to an animal. In Willett, the testatrix
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beneficiary to the trust. Recognizing this as a problem, states began to
enact laws that allowed for the creation of pet trusts – valid pet trusts. In
all, over forty-seven states (including Kentucky as of 2014) have statutory
pet trust laws now.
D.

What is a Pet Trust
The simple answer: A pet trusts allows a person to set aside a sum of
money to care for the pet. This may occur in regular disbursements of
the funds, or in the manner that the trust specifies. Further, an owner can
make specific instructions regarding feeding, housing, and veterinary
care. In most states, including Kentucky, the trusts last as long as the last
animal named in the trust lives (if Fluffy and Scooter are named in the
trust, and Fluffy dies first, the trust continues throughout Scooter’s
life). The named trustee oversees the distribution and management of the
funds while another named person cares for the pet as directed by the
trust. Some owners even specify that the remaining money left in trust
after the pet dies (called the remainder) goes to a non-profit animal
rescue organization.

E.

Why Your Client needs a Pet Trust
We love our pets . . . and aren’t afraid to spend to show it.
According to a Gallup Poll conducted in 2007, 59 percent of Americans
own a cat or dog. Most of these same people view their companion
animals as members of the family. The importance people place upon
companion animals has only increased in recent years, both in terms of
the reported emotional value owners place upon those pets and in terms
of the amount of money spent on them. CBS News reported that in 2013,
Americans spent 55.7 billion dollars on their pets, on everything from
healthier food products to doggie massages. These are the people who
need and are willing to set aside funds for the care of their pets or
animals, and the reason that over forty-seven states (including Kentucky
as of 2014) have statutory pet trust laws now.

devised her entire estate to her sister for life, then to her church with the exception of $1,000
which was to be used for the care and support of her dog, Dicky. The trial court held the clause
for Dicky's support to be invalid, because "(1) [T]here is no trustee, and (2) a dog cannot take as
a devisee under our law." However, the Kentucky Court of Appeals rejected these arguments,
and stated that a trust should never fail for lack of a trustee. The court further reasoned that if no
trustee was willing or able to serve, the court could appoint a trustee. In addition, the Court of
Appeals interpreted the language of the will as creating a trust for the benefit of the dog, not as a
gift directly to the dog. The Kentucky Court declared that a testamentary gift for the care of a
specific animal was a humane purpose, and thus was valid under a state statute permitting
testamentary gifts and trusts for charitable or humane purposes. Finally the Court set out its
opinion on the difference between a charity and a humane purpose, stating that "[c]harity extends
to every one of a class, while . . . a humane purpose . . . moves a person to take care of or feed a
single hungry person, bird or dog." Thus, the Kentucky Court of Appeals upheld the pet
provisions in Willett because of an express statutory provision permitting trusts for humane
purposes.
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Most pet owners are unaware or uninformed as to what might happen to
their pets should they die or become incapacitated. This is especially
significant considering the fact that the American population is aging. The
humane society estimates as many as 500,000 pets are sent to shelters
each year because their owners passed away without a plan for their pet.
Many of these healthy, loveable pets are euthanized.
F.

Kentucky’s Pet Trust Law: KRS 386B.4-080
Kentucky enacted the Uniform Trust Code in 2014. This included KRS
386B.4-080, which provides for the creation of a trust for the care of an
animal. In full, the law provides that:
(1) A trust may be created to provide for the care of an
animal alive during the settlors lifetime. The trust
terminates on the death of the animal or, if the trust was
created to provide for the care of more than one (1) animal
alive during the settlors lifetime, on the death of the last
surviving animal.
(2) A trust authorized by this section may be enforced by a
person appointed in the terms of the trust or, if no person is
so appointed, by a person appointed by the court. A
person having an interest in the welfare of the animal may
request the court to appoint a person to enforce the trust or
to remove a person appointed.
(3) Property of a trust authorized by this section may be
applied only to its intended use, except to the extent the
court determines that the value of the trust property
exceeds the amount required for the intended use. Except
as otherwise provided in the terms of the trust, property not
required for the intended use shall be distributed to the
settlor, if then living, otherwise to the settlors successors in
interest.

G.

Common Elements of the Pet Trust
1.

Identify the pet owner.
It is important to establish and document ownership so that legal
court battles will not occur in the event of a divorce or the splitting
up of domestic partners or roommates. Pets are still considered
property by law, and it is absolutely necessary to identify the pet’s
owner.

2.

Identify pet(s).
The Humane Society encourages all pet owners to tag and
microchip their pet in the event of a natural disaster like a
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hurricane or tornado. It is also important when establishing a trust
to ensure the correct pet is the beneficiary of a pet trust.
3.

Include the phrase "all my pets."
Including this term ensures that a person will not have to
constantly amend their trust document whenever they adopt a
new pet or an old pet passes on.

4.

Fund the trust.
There are several ways to fund a pet trust. This can be done by
creating a pour over provision in a will, naming the trust as a
beneficiary in a life insurance policy, a bank account, a POD Bank
Account, 401k, using the sale of a portion of the home, or directly
transferring money into a trust during the lifetime of the trust
creator.
The amount of money needed to fund the trust depends on the
type of animal, the animal’s life expectancy (especially important
in the case of long-lived animals), the pet’s standard of living, and
the need for potentially expensive medical treatment.
Potential tip: Encourage clients to leave a small bank account in
joint names between the pet owner and pet guardian in case of
emergency. This will allow the pet owner to test the
trustworthiness of the pet guardian while the pet owner is still
alive.

5.

Deciding on a caregiver (pet guardian).
It can be a daunting task to choose someone to act as a pet
guardian or caretaker to your pets, but choosing someone you
trust is extremely important. Important qualities to look for in a
caregiver are a willingness to assume the responsibilities
associated with caring for your pet, the ability to provide a stable
home for your pet, and harmonious relationships between the
caregiver’s family members and your pet. You should also name
alternative caregivers in the event the named person cannot
serve. As a general rule, it is a good idea to name up to three
alternative caregivers. To avoid having your pet end up without a
home, consider naming a sanctuary or no-kill shelter as your last
choice.
The pet guardian may be given specific instructions related to food
and diet, daily routines, toys, cages, grooming, socialization,
medical care, including a preferred veterinarian, whether the trust
will pay for liability insurance in case the animal bites or otherwise
injures someone, and disposition of the pet’s remains, e.g., burial,
cremation, memorial, etc.
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6.

Name a shelter as a "last resort."
In the event that a pet outlives all of the named guardians, it is
important to have a shelter named as a back-up. No-kill shelters
will sometimes require a fee so it is important to advise clients to
leave aside enough money for this process.

7.

Other considerations.
Other things to discuss with potential clients may include keeping
the pets together, how many backup pet guardians and shelters
should be named, and where to send the remainder of any funds
in the event that all of the pets pass before the funds in the trust
have been exhausted.

8.

Alternatives to pet trust.
a.

Wills.
Generally, not a great idea. A testamentary trust is one that
is created in a will. Since a will is an ambulatory
instrument, in that it never is effective until the testator (the
one who writes the will) actually dies, this trust will not
spring to use until the pet owner is no longer around.
Additionally, a will must go through the probate process
and there may well be some time delays. This delay may
cause issues for the ability of your pet caretaker to secure
the means and authority to take care of your pet.

b.

Pet protection agreement.
A pet protection agreement is essentially a form fitting trust
document that was created by attorneys so that people
can fill in the blanks with the names of their animals, pet
giver, and simple instructions. These agreements are
available
at
places
like
Legal
Zoom
and
petprotectionagreement.org. Many pet adoption shelters
are advising people to enter into these kinds of
agreements.
The advantage of this agreement is that it is better than the
alternative that most people choose, which is doing
nothing. This agreement is also good for people who do
not have a lot of money to spend or do not have any
money to leave their pet, but want to simply ensure that the
person they want to have their pet adopts their pet quickly.
The disadvantage of the pet protection agreement is that
this default document cannot handle complex estates or
pet trusts where the owner wants to leave the pet a lot of
money. Of course, the main disadvantage is that an actual
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real life attorney is not creating a specific trust. This
becomes important in large estates where the natural heir
or other named beneficiaries might take issue with a
decedent leaving a large amount of money to a pet and
challenge the trust. In this event, it is important that a reallife attorney create a tailored pet trust. Pet protection
agreements do not take taxes into consideration, and an
attorney can tailor a pet trust to get the best possible tax
outcomes.
9.

10.

Tax issues to watch out for.
a.

Grantor (pet owner) pays: If a pet trust is created as a
revocable trust, any trust income will be taxed in the same
way any revocable trust is taxed. An irrevocable trust can
be used for tax considerations.

b.

Trust pays: If the trust assets earn income, the trust will
owe income tax.

c.

Beneficiary pays: If the trust makes distributions to a
beneficiary, the beneficiary will have to recognize this
distribution as taxable income and will be taxed at the
beneficiary’s tax rate.

d.

Deductions: If the pet is an income-producing pet, (pet
shows, commercials, etc.) it is possible to take deductions.
However, there are no deductions for food and medical
expenses since a pet is not a person.

e.

Gift & estate tax: Since pets are not persons, the $13,000
annual exclusion does not apply. A pet owner can use their
$1 million lifetime gift tax exemption ($2 million for married
couples) to transfer money to a pet trust.

f.

Note: With the current estate tax exemption over $5
million, many of these issues will not come into play. If you
do happen to be hired by the next Leona Helmsley,5 you
will need to consider many more issues than are presented
in this outline.

Conclusion.
Most people go through life rightly thinking that they will outlive
their pets. They do not consider becoming incapacitated or

5

In 2007, Leona Helmsley famously left her dog, Trouble, a $12 million dollar trust fund that the
Court reduced to $2 million dollars. Her human heirs were not happy with this development.
Kentucky’s adoption of the Uniform Trust Code does allow a court to reduce funds if they are in
excess of the trust funds’ intended use.
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passing away without a plan for their pets. People go to great
lengths to give their pet the best medical care, shelter, and
accommodations while they living and able to provide such
accommodations. It is important to ensure that pets are cared for
and that a Court and/or an heir does not send a pet to a shelter. A
pet trust is the best way to provide for and insure the best for our
pets.
IV.

WRITS OF POSSESSION6
A.

Writs of Possession
Writs of possession may provide animal owners with mechanisms to
regain control when:

B.

C.

1.

The well-being of an animal is at issue.

2.

An animal is concealed so that attempts to regain custody are
hampered.

3.

Threats to the animal are used to inflict emotional damage on
another person.

History
1.

Often used to recover
landlord/tenant disputes.

2.

One of the earliest reported landlord/tenant cases involving a writ
of possession: Gray v. Gray, 13 Ky. 465 (Ky. 1823).

3.

Kentucky law designates animals as personal property.

of

real

property

in

a.

KRS 258.245 declares that "all dogs that have a valid
rabies vaccination and bear identification are hereby
declared to be personal property and subjects of larceny."

b.

Dogs were recognized as personal property as early as
Com. v. Hazelwood, 2 S.W. 489 (Ky. 1887).

Complaint
1.

6

possession

Upon filing the complaint or at any time prior to judgment, in an
action to recover possession of the animal, the plaintiff may apply
for a writ of possession pursuant to KRS Chapter 425 by filing a
motion for the writ with the court in which the complaint is filed.

By Kathryn Callahan, Attorney at Law.
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2.

KRS 425.011(2): The motion shall be executed under oath and
shall include all of the following:
(a) A showing of the basis of the plaintiff's claim
and that the plaintiff is entitled to possession of the
property claimed. If the basis of the plaintiff's claim
is a written instrument, a copy of the instrument
shall be attached.
(b) A showing that the property is wrongfully
detained by the defendant, of the manner in which
the defendant came into possession of the
property, and, according to the best knowledge,
information, and belief of the plaintiff the reason for
the detention.
(c) A particular description of the property and a
statement of its value. A description of property
sufficient under KRS 355.9-108 shall meet the
requirement of this section. The statement of value
may be as to the worth of the property as a whole.
(d) A statement, according to the best knowledge,
information and belief of the plaintiff, of the location
of the property and if the property, or some part of
it, is within a private place which may have to be
entered to take possession a showing that there is
probable cause to believe that such property is
located there. Although such showing may be
based on information and belief the judicial officer
at the hearing herein provided must be presented
with facts sufficient to show that the information and
the informant are credible and reliable.
(e) A statement that the property has not been
taken for a tax assessment, or fine, pursuant to a
statute; or seized under an execution against the
property of the plaintiff; or if so seized, that it is by
statute exempt from such seizure.

3.
D.

The requirements of subsection (2) of KRS 425.011 may be
satisfied by one or more affidavits filed with the application.

Demand
1.

In accordance with KRS 425.012 and before the court clerk may
issue a writ, a written demand for the property must be made at or
after the action is filed. The demand and copies of the complaint,
motion, and summons must be delivered to the defendant or sent
by registered or certified mail, return receipt requested, to
his/her/its last known place of residence at least seven (7) and not
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more than sixty (60) days before the order for the writ is sought.
The demand must contain a statement "in substance" that "the
defendant has seven (7) days in which to petition the court for a
hearing or in which to pay" to the defendant "the amount claimed
in the complaint in full, and that unless a hearing is set or the
amount paid, a writ of possession will issue." Because the writ of
possession seeks the return of the animal, a description of the
personal property and its value should be included.

E.

2.

"The statement shall identify the court in which the suit has been
filed, the grounds therefor, the date of the demand, the amount
claimed, and the name and address of the plaintiff and his
attorney. An affidavit of the plaintiff or his attorney evidencing
compliance with this subsection shall be filed before a writ shall be
issued."

3.

Unless the defendant requests a hearing, the clerk shall issue the
writ of possession. If the defendant has requested a hearing, the
hearing shall be conducted pursuant to KRS 425.031.

Ex Parte Writ of Possession
1.

Pursuant to KRS 425.076, an ex parte writ of possession may be
granted only when plaintiff shows that "great or irreparable injury
would result to the plaintiff if issuance of the writ of possession for
the animal were delayed until the matter could be heard on
notice." Great or irreparable injury is shown in the affidavit when it
is known that (a) the animal would be concealed or placed beyond
the process of the court or substantially impaired in value; (b) the
defendant gained possession of the animal by wrongfully taking it
from the plaintiff, except when the defendant has fraudulently
appropriated the animal entrusted to him or obtained possession
by false pretense; or (c) other circumstances where "great or
irreparable injury" would result to the plaintiff if the writ were
delayed until a hearing could be held.

2.

The judicial officer must find that the above conditions exist and
the requirements of KRS 425.036 are met. Where an ex parte writ
of possession has been issued pursuant to this section, a copy of
the summons and complaint, a copy of the motion for the writ of
possession and any affidavit in support thereof shall be served
upon persons required by KRS 425.096 to be served with a writ of
possession.

3.

KRS 425.066 permits the plaintiff to apply for a temporary
restraining order at or after the motion for a writ of possession is
filed. The motion for a temporary restraining order must set forth a
statement of the grounds justifying the issuance of such order.
The judicial officer may issue the temporary restraining order if
he/she determines that plaintiff’s motion for the writ of possession
shows the probability that there is an immediate danger that the
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property claimed may become unavailable to levy by reason of
being transferred, concealed, or removed, or may become
substantially impaired in value. If at the hearing on issuance of the
writ of possession the judicial officer determines that the plaintiff is
not entitled to a writ of possession, the judicial officer shall
dissolve any temporary restraining order; otherwise, he may issue
a preliminary injunction to remain in effect until the property
claimed is seized pursuant to the writ of possession.

F.

4.

Additionally, KRS 425.086 provides the court with the discretion to
deny the motion for an ex parte writ and issue a temporary
restraining order instead.

5.

KRS 425.071 provides the judicial officer with the discretion to
issue a temporary restraining order that prohibits the defendants
from doing any of the following:
a.

Transferring any interest in the property by sale, pledge, or
grant of security interest, or otherwise disposing of or
encumbering, the property. If the property is farm products
held for sale or lease or is inventory, the order may not
prohibit the defendant from transferring the property in the
ordinary course of business, but the order may impose
appropriate restrictions on the disposition of the proceeds
from such transfer.

b.

Concealing or otherwise removing the property in such a
manner as to make it less available to seizure by the
levying officer.

c.

Impairing the value of the property either by acts of
destruction or by failure to care for the property in a
reasonable manner.

6.

The court must find that the requirements of KRS 425.076(3) for
an ex parte writ are met, but the issuance of a temporary
restraining order would be in the interest of justice and equity to
the parties.

7.

The plaintiff may apply ex parte in writing to the court in which the
action was brought for an endorsement on the writ directing the
sheriff to seize the property at a private place not specified in the
writ. The judicial officer shall make the endorsement if the plaintiff
establishes by affidavit pursuant to KRS 425.051 that there is
probable cause to believe the property may be found in that place.

Hearing
1.

The judicial officer shall issue a writ of possession if he/she finds
both of the following at the hearing:
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G.

a.

The plaintiff has established the probable validity of his
claim to possession of the property; and

b.

The plaintiff has provided a bond as required by KRS
425.111.

2.

No writ directing the levying officer to enter a private place to take
possession of any property shall be issued unless the plaintiff has
established that there is probable cause to believe that such
property is located there.

3.

The bond must be at least twice the value of the property as
determined by the judicial officer. The limited value of an animal,
such as a mixed breed dog, may need to be established by a
veterinarian or a dog breeder. Plaintiff’s bond and defendant’s
bond are governed by KRS 425.111 and KRS 425.116
respectively. However, due to the low dollar value of certain
animals, a cash bond is more often supplied.

Writ and Order
1.

Pursuant to KRS 425.046, the writ of possession must:
a.

Be directed to the sheriff;

b.

Describe the specific property to be seized in accordance
with KRS 425.011(2)(c);

c.

Specify any private place that may be entered to take
possession of the property or some part of it; and

d.

Direct the sheriff to levy on the property pursuant to KRS
425.091 if found, and retain it in his custody until released
or sold pursuant to KRS 425.101.

2.

The writ must also inform the defendant that he/she has the right
to obtain the redelivery of the property by filing a bond with one or
more sufficient sureties as prescribed by KRS 425.116, or that he
has the right to except to the sureties upon the plaintiff’s bond, a
copy of which must be attached to the writ.

3.

The writ must inform the defendant that he/she has the right to
seek an order from the court pursuant to KRS 425.081 to quash
the writ and seek a release of the property seized.

4.

At any time before judgment, the writ may be directed to any
county for the delivery of the property claimed.

5.

KRS 425.041 permits the judicial officer to issue an order directing
the defendant to immediately transfer possession of the animal to
the plaintiff if a writ of possession is issued.
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H.

6.

Otherwise, the sheriff shall hold the animal in secure place in
accordance with KRS 425.101. If it is impractical or impossible for
the sheriff to retain possession and control of the animal, the
sheriff may immediately place the animal with the plaintiff for a
minimum ten days pending KRS 425.101(1)(b) & (c).

7.

KRS 425.046 sets forth the required contents of the writ and the
notice to the defendant of his right to challenge the writ and seek
redelivery of the animal.

8.

At the time of the levy, the levying officer shall deliver to the
person who has possession of the property a copy of the writ of
possession to which is attached a copy of the plaintiff’s bond.

9.

If no one is in possession of the property at the time of levy, the
levying officer shall subsequently serve the writ and the attached
bond on the defendant, or if he cannot be found, the levying officer
shall leave the writ and attached bond at the usual place of abode
of the person in possession of the property.

10.

If the animal is removed from the county after the writ of
possession has been placed in the hands of the sheriff, KRS
425.096 authorizes the sheriff to pursue and attach the animal in
another county within twenty-four (24) hours after the removal.

11.

In accordance with KRS 425.106, the levying officer shall return
the writ of possession to the court in which the action is pending
within thirty days after levy, but in no event more than sixty days
after the writ is issued. If it appears from the return of the writ that
the property claimed has been disposed of or concealed so that
the writ cannot be executed, the court may compel the attendance
of the defendant, examine him/her under oath as to the situation
of the property, and "punish" a disobedience of its orders as in
cases of contempt.

Motion to Quash the Writ
1.

If an ex parte writ is issued, the defendant may move the court
pursuant to KRS 425.081 to quash the writ. While the court will
have considered the plaintiff’s evidence in support of the writ, the
defendant will now challenge that evidence.

2.

The defendant may apply for an order in accordance with KRS
425.031 that the writ be quashed and any property levied on
pursuant to the writ be released. Pending the hearing on the
defendant’s motion, the judicial officer may order that delivery
pursuant to KRS 425.101 of any property previously levied upon
be stayed.

3.

The judicial officer shall quash the writ if after a hearing, he
determines that the plaintiff is not entitled to the writ. If the writ is
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quashed, the defendant would be required to file a bond in
accordance with KRS 425.116.

V.

4.

Neither the failure of the defendant to oppose the issuance of a
writ of possession under this chapter nor his/her failure to rebut
any evidence produced by the plaintiff in connection with
proceedings under KRS Chapter 425 constitute a waiver of any
defense to plaintiff's claim in the action or any other action or have
any effect on the right of the defendant to produce or exclude
evidence at the trial of any such action. KRS 425.056.

5.

The determinations of the judicial officer under KRS Chapter 425
shall have no effect on the determination of any issues in the
action other than the issues relevant to proceedings under that
chapter, nor shall they affect the rights of any party in any other
action arising out of the same claim. The determinations of the
judicial officer under KRS Chapter 425 shall not be given in
evidence nor referred to in the trial of any such action. KRS
425.061.

MINIMUM SHELTER STANDARDS
A.

KRS 258.119 & Related Statutes: "Kentucky Humane Shelter Law"
The Kentucky Humane Shelter Law, comprised of KRS 258.119 and
related statutes, sets minimum standards that all Kentucky counties have
to meet to care for their homeless animal population. These include
operating an animal shelter – or entering into an intergovernmental
agreement to establish a regional animal shelter or contract with entities
authorized to maintain sheltering services – that provides basic care,
food, water, shelter from the elements, public access, veterinary care for
sick and injured animals, and humane euthanasia among other
requirements.

B.

Outline of Statute
1.

KRS 258.119(1) creates the "Animal Control and Care Fund" in
the state treasury that provides monies to carry out purposes of
statute.
a.

Fund can receive gifts, private/public grants, state
appropriations and federal funds.

b.

Monies to be invested per state guidelines with investment
income used to grow fund.

c.

Balance in fund to carry forward to the next fiscal year.

d.

Monies in fund to be used exclusively to carry out statute’s
requirements.
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e.

2.

Related statute, KRS 258.117(1)-(7), establishes the
Animal Control Advisory Board, which administers the
"animal control and care fund" and states duties of board,
composition, member terms, compensation, and meeting
schedule.
i.

Duties: Evaluate grant applications and review
disbursements from "animal control and care fund."

ii.

Board is part of the Kentucky Department of
Agriculture.

iii.

Members appointed by the Governor: Two
members selected by Governor from three possible
candidates
from
designated
organizations:
Kentucky Animal Control Association, Kentucky
Veterinary Medical Association, Kentucky Farm
Bureau, Kentucky Association of Counties,
Kentucky Houndsmen Association and Kentucky
League of Cities.

iv.

Board members paid $100/day for meeting
attendance; reimbursement for travel cost and per
diem only for full-board meeting days.

v.

Quarterly meeting schedule.

KRS 258.119(2) gives guidance to Animal Control Advisory Board
on spending fund monies.
a.

Monies to be spent on board expenses; and

b.

"Creation and support of statewide programs related to
animal control and care," (includes cost of pre-exposure
rabies vaccinations for animal control and care workers);
and

c.

Cost of training animal control officers.

d.

Board directed to consider "the need of the applicant" as
one of the criteria when deciding how to distribute the
funds.

e.

Monies remaining in the fund after aforementioned
expenses to be distributed as annual grants at the board’s
discretion to either:
i.

Counties with established "animal control and care
program" in compliance with shelter standards per
KRS 258.119(3);
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ii.

4.

5.

Counties with an "approved plan to establish an
animal control and care program" per KRS
258.119(4).

KRS 258.119(5) restricts county use of grant funds.
a.

Grant monies to be used for "construction, equipment,
educational supplies, and other uses or programs
approved by the advisory board . . . ."

b.

Grants cannot be used for salary increase of animal control
staff.

c.

Recipient counties must comply with the "terms of the plan
or program" or refund grant money.

d.

Grant applications must be submitted to commissioner,
Department of Agriculture by July 15 each year.

KRS 258.119(3)(a)-(b), taken together, defines an "animal control
and care program" as one in which the county:
a.

b.

Per KRS 258.119(3)(a), employs, appoints, or contracts
with an animal control officer or contracts with another
entity [county or city] that employs, appoints, or contracts
with an animal control officer.
i.

Animal control officer must be a high school
graduate; and

ii.

Have completed the
established by the Board.

training

requirements

County seeking approval by the Board for proposed
"animal control and care program" must meet this
requirement within twelve months of the date their
application is submitted to the Board (KRS 258.119 (4)(a)).

And
c.

Per KRS 258.119(3)(b), maintains an animal shelter (or
enters into an intergovernmental agreement with another
county to use their animal shelter) that provides services
with shelter standards that:
i.

Segregate male and female animals in runs and
holding areas;

ii.

Provide separate runs or holding areas for sick or
injured animals from healthy animals; gives proper
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veterinary care or euthanizes the sick or injured
animals;
iii.

Provide dog/cat quarantine when owner cannot/will
not quarantine their pet; expense to be paid by
owner. A dog/cat that has bitten someone is to be
quarantined for a ten day period from the date of
the bite to observe for rabies. If dog/cat dies in
quarantine, their body is to be sent to the health
department for rabies testing, cost to be paid by the
owner or the health department, at its discretion.
*Note that KRS 258.215(2)(a) requires that a
healthy stray animal must be held in the shelter
before it may be euthanized for no less than five
days.

iv.

Provide holding areas protected from the weather,
heated in the cold weather, free of debris and
standing water, with adequate lighting, ventilation
and "sanitary conditions to promote a safe, healthy
environment," sufficient space for animal to turn
around, stand, sit and lay down without touching
the sides of the cage or another animal;

v.

Provide runs and cages made of materials easily
cleaned and disinfected and with floors made of
impervious materials;

vi.

Allow public access to shelter for at least twentyfour hours per week. Public access hours to be
posted in a public and visible location.

vii.

Use euthanasia methods deemed acceptable for
the species by most recent report of the American
Veterinary Association Panel on Euthanasia.
*Note: KRS. 258.505 prohibits gunshot as method
of euthanasia in animal shelters except when
animal presents threat to safety of person lawfully
on premises or with respect to peace officers
outside the shelter in specific circumstances; also
note that Section 5 of 201 KAR 16:090 permits a
euthanasia specialist to add a lethal solution or
powder to food. However, this regulation was
promulgated prior to the adoption of KRS
258.119(3)(b)(7). The AVMA Panel on Euthanasia
does not recognize oral use of sodium
pentobarbital as the sole means of euthanasia.
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d.

6.

7.

C.

viii.

Provide animals with potable, uncontaminated
water at all times and palatable, uncontaminated
food to all animals daily.

ix.

Keep records for two years of all animals in shelter
which include date of arrival, found location, sex of
animal and whether spayed/neutered, breed and
color description and whether the animal is
reclaimed, adopted, or euthanized.

County seeking approval by the Board of a proposed
"animal control and care program" must meet these
requirements within twenty-four months of the date their
application is submitted (KRS 258.119(4)(b)).

KRS 258.195(1) requires each county in Kentucky to comply with
the Humane Shelter Law. Compliance is accomplished when the
county:
a.

Employs, appoints, or contracts with an animal control
officer; or

b.

Contracts with another entity [such as another county or
city] that employs, appoints, or contracts with an animal
control on its behalf; and

c.

Establishes and maintains an animal shelter to carry out
the provisions of the Humane Shelter Law.

KRS 258.195(1) allows for counties to enter into intergovernmental agreements for the establishment of regional
shelters or to contract with certain designated entities that
maintain sheltering facilities. As set forth in a 2015 Opinion of the
Attorney General (OAG 15-002), a county may only contract for
sheltering services with a governmental or non-profit entity;
however, Kentucky law permits a county to contract with a forprofit entity to provide an animal control officer.
a.

Set time period of three years from enactment of statute for
animal control shelters to come into compliance by July 13,
2004.

b.

Provision for counties/cities to adopt their own additional
standards or ordinances.

Brief Legislative History of KRS 258.119
1.

1998 version of statute was amended in 2000, and again in 2004,
when substantial changes were made and it became known as
the "Kentucky Humane Shelter Law."
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2.

3.

4.

Limiting language struck from 2004 Amendments:
a.

Prior language required counties with animal control and
care program to employ "dog warden or animal control
officer" changed to "animal control officer" (KRS
258.119(3)(a)).

b.

Counties with animal control or care shelter required to
maintain a "dog pound or animal shelter" that meets the
minimum shelter standards; 2004 amendment struck
language of "dog pound" (KRS 258.119(3)(b)).

More specific and detailed language added in 2004 to shelter care
standards.
a.

Additional requirement of separating animals by species,
not just by sex of the animal, in holding areas added to
KRS 258.119(3)(b)(1) in 2004.

b.

Requirement to provide veterinary care or euthanasia to
injured or sick animals added to KRS 258.119(3)(b)(2),
which already required separation of sick or injured
animals from healthy animals.

c.

KRS 258.119(3)(b)(4) originally stated that holding areas
had to be protected from "the weather, including heated
quarters during cold weather." New language added in
2004 includes added standards that holding areas must be
free of debris or standing water, have adequate ventilation,
sanitary conditions to promote a safe healthy environment,
adequate space to allow for normal movement, etc. KRS
258.119(3)(b)(5) was amended to remove the prior
language allowing cage or run floors to be composed of
either impervious materials or gravel at least three inches
deep. Gravel is not permissible.

d.

The 2004 amendments also added requirements for
potable, uncontaminated water and palatable, uncontaminated food daily in KRS 258.119(3)(b)(8) and for
record keeping in KRS 258.119(3)(b)(9). These standards
were not included in the 1998 version of the law.

Recent legislative efforts.
a.

House Bill 277, March 2011, introduced by Rep. Ron
Crimm, sought to change the name of Animal Control
Advisory Board to "Animal Care Advisory Board," increase
power of Board by allowing it to inspect shelters to ensure
compliance with statutory standards, and allow the Board
to set performance standards for increasing adoption rates
and reducing euthanasia rates. This did not pass into law.
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b.

VI.

Recent legislation introduced in the Kentucky legislature in
2014 sought unsuccessfully to prohibit use of a gas
chamber as euthanasia method in animal shelters.

STATE AND FEDERAL ANIMAL CRUELTY LAWS7
A.

Kentucky Law
1.

Statutory law.
a.

KRS 525.125 Cruelty to animals in the first degree.
(1) The following persons are guilty of cruelty to animals in
the first degree whenever a four-legged animal is caused
to fight for pleasure or profit:
(a) The owner of the animal;
(b) The owner of the property on which the fight is
conducted if the owner knows of the fight;
(c) Anyone who participates in the organization of
the fight.
(2) Activities of animals engaged in hunting, field trials, dog
training, and other activities authorized either by a hunting
license or by the Department of Fish and Wildlife shall not
constitute a violation of this section.
(3) Cruelty to animals in the first degree is a Class D
felony.

b.

KRS 525.130. Cruelty to animals in the second degree;
exemptions.
(1) A person is guilty of cruelty to animals in the second
degree when except as authorized by law he intentionally
or wantonly:
(a) Subjects any animal to or causes cruel or
injurious mistreatment through abandonment,
participates other than as provided in KRS 525.125
in causing it to fight for pleasure or profit (including,
but not limited to being a spectator or vendor at an
event where a four (4) legged animal is caused to
fight for pleasure or profit), mutilation, beating,
torturing any animal other than a dog or cat,

7

By Susan Morris Jones, Megan Engle Rosen,* Josh Schneider, and Leslie Rudloff.

*The views expressed in these materials do not represent the views of the Social Security
Administration or the United States Government. They are solely the views of Megan Engle
Rosen in my personal capacity or as representative of the Kentucky Bar Association Animal Law
Section. I am not acting as an agent or representative of the Social Security Administration or the
United States Government in this activity. There is no expressed or implied endorsement of views
or activities of the Kentucky Bar Association Animal Law Section by either the Social Security
Administration or the United States.
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tormenting, failing to provide adequate food, drink,
space, or health care, or by any other means;
(b) Subjects any animal in his custody to cruel
neglect; or
(c) Kills any animal other than a domestic animal
killed by poisoning. This paragraph shall not apply
to intentional poisoning of a dog or cat. Intentional
poisoning of a dog or cat shall constitute a violation
of this section.
(2) Nothing in this section shall apply to the killing of
animals:
(a) Pursuant to a license to hunt, fish, or trap;
(b) Incident to the processing as food or for other
commercial purposes;
(c) For humane purposes;
(d) For veterinary, agricultural, spaying or
neutering, or cosmetic purposes;
(e) For purposes relating to sporting activities,
including but not limited to horse racing at
organized races and training for organized races,
organized horse shows, or other animal shows;
(f) For bona fide animal research activities of
institutions of higher education; or a business entity
registered with the United States Department of
Agriculture under the Animal Welfare Act or subject
to other federal laws governing animal research;
(g) In defense of self or another person against an
aggressive or diseased animal;
(h) In defense of a domestic animal against an
aggressive or diseased animal;
(i) For animal or pest control; or
(j) For any other purpose authorized by law.
(3) Activities of animals engaged in hunting, field trials, dog
training other than training a dog to fight for pleasure or
profit, and other activities authorized either by a hunting
license or by the Department of Fish and Wildlife shall not
constitute a violation of this section.
(4) Cruelty to animals in the second degree is a Class A
misdemeanor.
3.

KRS 525.135. Torture of dog or cat.
(1) As used in this section, unless the context otherwise
requires, "torture" means the intentional infliction of or
subjection to extreme physical pain or injury, motivated by
an intent to increase or prolong the pain of the animal.
(2) A person is guilty of torture of a dog or cat when he or
she without legal justification intentionally tortures a
domestic dog or cat.
(3) Torture of a dog or cat is a Class A misdemeanor for
the first offense and a Class D felony for each subsequent
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offense if the dog or cat suffers physical injury as a result
of the torture, and a Class D felony if the dog or cat suffers
serious physical injury or death as a result of the torture.
(4) Nothing in this section shall apply to the killing or
injuring of a dog or cat:
(a) In accordance with a license to hunt, fish, or
trap;
(b) For humane purposes;
(c) For veterinary, agricultural, spaying or
neutering, or cosmetic purposes;
(d) For purposes relating to sporting activities
including but not limited to training for organized
dog or cat shows, or other animal shows in which a
dog or a cat, or both, participate;
(e) For bona fide animal research activities, using
dogs or cats, of institutions of higher education; or a
business entity registered with the United States
Department of Agriculture under the Animal
Welfare Act or subject to other federal laws
governing animal research;
(f) In defense of self or another person against an
aggressive or diseased dog or cat;
(g) In defense of a domestic animal against an
aggressive or diseased dog or cat;
(h) For animal or pest control; or
(i) For any other purpose authorized by law.
(5) Activities of animals engaged in hunting, field trials, dog
training other than training a dog to fight for pleasure or
profit, and other activities authorized either by a hunting
license or by the Department of Fish and Wildlife
Resources shall not constitute a violation of this section.
(6) The acts specified in this section shall not constitute
cruelty to animals under KRS 525.125 or 525.130.
4.

KRS 446.010. Definitions.
(2) "Animal" includes every warm-blooded living creature
except a human being;
(8) "Cattle" includes horse, mule, ass, cow, ox, sheep, hog,
or goat of any age or sex;
(13) "Cruelty" as applied to animals includes every act or
omission whereby unjustifiable physical pain, suffering, or
death is caused or permitted;
(16) "Domestic animal" means any animal converted to
domestic habitat;
(22) "Humane society," "society," or "Society for the
Prevention of Cruelty to Animals," means any nonprofit
corporation, organized under the laws of this state and
having as its primary purpose the prevention of cruelty to
animals;
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(29) "Owner" when applied to any animal, means any
person having a property interest in such animal
5.

KRS 436.605. Animal control officers and humane agents
have powers of peace officers, except power of arrest –
Search warrants – Execution of search warrants – Arrest
by peace officer.
(1) Animal control officers and officers and agents of
humane societies who are employed by, appointed by, or
have contracted with a city, county, urban-county, charter
county, or consolidated local government to provide animal
sheltering or animal control services shall have the powers
of peace officers, except for the power of arrest, for the
purpose of enforcing the provisions of the Kentucky
Revised Statutes relating to cruelty, mistreatment, or
torture of animals, provided they possess the qualifications
required under KRS 61.300.
(2) When any peace officer, animal control officer, or any
officer or agent of any society or association for the
prevention of cruelty to animals duly incorporated under
the laws of this Commonwealth who is employed by,
appointed by, or has contracted with a city, county, urbancounty, charter county, or consolidated local government to
provide animal sheltering or animal control services makes
an oath before any judge of a District Court that he has
reasons to believe or does believe that an act of cruelty,
mistreatment, or torture of animals is being committed in a
building, barn, or other enclosure, the judge shall issue a
search warrant directed to the peace officer, animal control
officer, or officer or agent of the society or association for
the prevention of cruelty to animals to search the premises.
If a peace officer finds that an act of cruelty, mistreatment,
or torture of animals is being perpetrated, the offender or
offenders shall be immediately arrested by the peace
officer and brought before the court for trial. If an animal
control officer or an officer or agent of a society or
association for the prevention of cruelty to animals finds
that an act of cruelty, mistreatment, or torture of animals is
being perpetrated, the officer or agent shall summon a
peace officer to arrest the offender or offenders and bring
them before the court for trial.

6.

KRS 258.265. Care and Control of dog – Destruction of
dog running at large at night – Exemption for hunting dogs.
(1) An owner shall exercise proper care and control of his
dog to prevent the dog from violating any local government
nuisance ordinance.
(2) Any peace officer or animal control officer may seize or
destroy any dog found running at large between the hours
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of sunset and sunrise and unaccompanied and not under
the control of its owner or handler. A peace officer or
animal control officer shall be under a duty to make a fair
and reasonable effort to determine whether any dog found
at large between sunset and sunrise is a hound or other
hunting dog which has become lost temporarily from a
pack or wandered from immediate control of its owner, or
handler, and if he is reasonably sure that the dog is a
hunting dog, then he shall not destroy the dog, unless it is
found in the act of pursuing or wounding livestock, or
wounding or killing poultry, or attacking human beings.
(3) A hound or hunting dog may be unrestrained when
engaged in lawful hunting activities while on private or
public property designated or authorized for that purpose.
7.

KRS 437.060. Use of reptiles in religious services.
Any person who displays, handles or uses any kind of
reptile in connection with any religious service or gathering
shall be fined not less than fifty dollars ($50) nor more than
one hundred dollars ($100).

8.

KRS 321.185. Veterinarian-client-patient relationship.
(1) In order for a veterinarian to practice veterinary
medicine, a relationship among the veterinarian, the client,
and the patient shall be established and maintained.
"Veterinarian-client-patient relationship" means that:
(a) The veterinarian has assumed the responsibility
for making judgments regarding the health of the
animal and the need for veterinary treatment, and
the client, whether owner or other caretaker, has
agreed to follow the instructions of the veterinarian;
(b) There is sufficient knowledge of the animal by
the veterinarian to initiate at least a general or
preliminary diagnosis of the medical condition of
the animal. This means that the veterinarian has
recently seen and is personally acquainted with the
keeping and care of the animal by virtue of an
examination of the animal or by medically
appropriate and timely visits to the premises where
the animal is kept; and
(c) The practicing veterinarian is readily available or
shall provide medical service for follow-up in case
of adverse reactions or failure of the regimen of
therapy. A new regimen of therapy shall be
contingent only upon cooperation of the client and
availability of the subject animal.
(2) The veterinarian shall maintain records which
document patient visits, diagnosis, treatment, and other
relevant information.
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(3) (a) A veterinarian shall not violate the confidential
relationship between the veterinarian and the veterinarian's
client.
(b) A veterinarian shall not release information
concerning a client or care of a client's animal,
except on the veterinarian's receipt of:
1. A written authorization or other form of
waiver executed by the client; or
2. An appropriate court order or subpoena.
(c) A veterinarian who releases information as
required under paragraph (b) of this subsection
shall not be liable to any person, including the
client, for an action resulting from the disclosure.
(d) The privilege provided by this subsection is
waived by the client or the owner of an animal
treated by the veterinarian to the extent the client or
owner places at issue in a civil or criminal
proceeding:
1. The nature and extent of the animal's
injuries; or
2. The care and treatment of the animal
provided by the veterinarian.
(e) This subsection shall not apply to:
1. An inspection or investigation conducted
by the board or an agent of the board; or
2. The veterinary reporting requirements
and regulatory authority of the Kentucky
Horse Racing Commission to inspect,
investigate, and supervise horses and other
participants in horse racing as provided by
KRS Chapter 230 and the administrative
regulations
promulgated
under
KRS
Chapter 230, or any other law applicable to
the regulation of horse racing in the
Commonwealth.
(4) Veterinarians providing copies of records under this
section may charge no more than the actual cost of
copying, including reasonable staff time.
2.

Case law regarding the definition of an "animal."
Munn v. Com., 889 S.W.2d 49 (Ky. App. 1994)
a.

Overview.
Defendant, who was involved in cockfighting, was charged
with cruelty to animals in violation of KRS 525.130.
Defendant alleged that KRS 446.010(2) had been
amended to exclude birds from the definition of animals
because the governor's veto of a bill amending the statute
was untimely. The court affirmed the circuit court's decision
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that reversed the district court's dismissal of the charges.
The court held that it was required pursuant to KRS 7.138
to rely upon the text of KRS 446.010(2) set forth in the
official editions of the Kentucky Revised Statutes when
determining any issue regarding the precise wording of the
statute. The official editions of the statutes did not exclude
birds from the definition of animals. The court held that
defendant failed to establish that the governor's veto was
untimely and that defendant failed to provide a proper
foundation for the public records he relied on to show that
the governor's veto was untimely.
b.

Outcome.
The court affirmed the judgment of the circuit court and
remanded the case for prosecution of the two charges of
cruelty to animals in the second degree.

3.

Legislative update.
In January 2015, Speaker of the House Greg Stumbo (D-95)
introduced House Bill 154 to amend KRS 525.125 to include the
owning, possessing, keeping, breeding, training, selling, or
transferring of four-legged animals for fighting purposes within the
offense of cruelty of animals within the first degree. The bill was
withdrawn in March 2015.
In January 2015, Speaker of the House Stumbo also introduced
House Bill 177 to amend KRS 525.010 to define "adequate
shelter" in regard to livestock and domestic animals other than
livestock; amend KRS 525.130 to require persons having custody
of an animal to provide adequate shelter and to clarify exceptions.
The bill was recommitted to the House Judiciary Committee in
March 2015.

4.

Felony prosecution of animal abuse.
a.

KRS 525.135 defines "torture" as "the intentional infliction
of or subjection to extreme physical pain or injury,
motivated by an intent to increase or prolong the pain of
the animal." Cases that fit in the language of KRS 525.135
are rare. One example is Commonwealth v. Alex Phelps,
the case of the "Craigslist Cat Killer."

b.

The other two categories of felony cases are intentional
and neglect.
i.

Intentional actions to increase or prolong the pain
of an animal include ritualistic abuse, torture,
sexual abuse, and organized fighting.
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ii.

B.

Neglect includes hoarding, abandonment, and
continuous chaining resulting in environmental
exposure and social isolation.

c.

Pre-indictment, it is important to create a good working
relationship with the local animal control officers and
veterinarians.

d.

Evidence collection is key because animal victims do not
speak our language. Although an injured or dead animal
only proves that something happened to the animal,
photos, videos, and statements could prove how the injury
or death occurred.
i.

Photos – of the animal and injuries, the surrounding
environment (neglect, ownership), and the
residence.

ii.

Video can provide even more evidence (for
example, a photo of an animal shivering in the cold
may show their breath, what appears to be a frozen
water bowl, or snow on the ground, while a video
may show the animal actually shivering and
attempting to lick the frozen water bowl).

iii.

Statements – because the victim cannot speak, it is
imperative to find someone who can, such as
roommates, neighbors, etc.

e.

If something seems relevant, it probably is.

f.

In a dog fighting case, things to look for include: blood
splatter, multiple kennels, paraphernalia (training tools,
magazines, etc.), training dogs (filed down teeth, healed
puncture wounds, etc.), certain dog breeds, drugs
(supplements, vitamins, etc.), and medical items (syringes,
wound cleaner, etc.).

g.

Post-indictment, consider pre-conviction forfeiture of the
animal(s) in exchange for bond relief.

Federal Statutory Law
1.

The Animal Welfare Act (Laboratory Animal Welfare Act of 1966,
P.L. 89-544), 7 U.S.C. §2131 et seq. (hereinafter referred to as
the "AWA").
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a.

7 U.S.C. §2131 – Congressional statement of policy.
The Congress finds that animals and activities which are
regulated under this chapter are either in interstate or
foreign commerce or substantially affect such commerce or
the free flow thereof, and that regulation of animals and
activities as provided in this chapter is necessary to
prevent and eliminate burdens upon such commerce and
to effectively regulate such commerce, in order –
(1) to insure that animals intended for use in research
facilities or for exhibition purposes or for use as pets are
provided humane care and treatment;
(2) to assure the humane treatment of animals during
transportation in commerce; and
(3) to protect the owners of animals from the theft of their
animals by preventing the sale or use of animals which
have been stolen.
The Congress further finds that it is essential to regulate,
as provided in this chapter, the transportation, purchase,
sale, housing, care, handling, and treatment of animals by
carriers or by persons or organizations engaged in using
them for research or experimental purposes or for
exhibition purposes or holding them for sale as pets or for
any such purpose or use.

b.

7 U.S.C. §2156 – Animal fighting venture prohibition.
(a) Sponsoring or exhibiting an animal in, attending, or
causing an individual who has not attained the age of 16 to
attend, an animal fighting venture
(1) Sponsoring or exhibiting
Except as provided in paragraph (3), it shall be
unlawful for any person to knowingly sponsor or
exhibit an animal in an animal fighting venture.
(2) Attending or causing an individual who has not
attained the age of 16 to attend
It shall be unlawful for any person to –
(A) knowingly attend an animal fighting
venture; or
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(B) knowingly cause an individual who has
not attained the age of 16 to attend an
animal fighting venture.
(3) Special rule for certain State8
With respect to fighting ventures involving live birds
in a State where it would not be in violation of the
law, it shall be unlawful under this subsection for a
person to sponsor or exhibit a bird in the fighting
venture only if the person knew that any bird in the
fighting venture was knowingly bought, sold,
delivered, transported, or received in interstate or
foreign commerce for the purpose of participation in
the fighting venture.
(b) Buying, selling, delivering, possessing, training, or
transporting animals for participation in animal fighting
venture
It shall be unlawful for any person to knowingly sell, buy,
possess, train, transport, deliver, or receive any animal for
purposes of having the animal participate in an animal
fighting venture.
(c) Use of Postal Service or other interstate instrumentality
for promoting or furthering animal fighting venture
It shall be unlawful for any person to knowingly use the
mail service of the United States Postal Service or any
instrumentality of interstate commerce for commercial
speech for purposes of advertising an animal, or an
instrument described in subsection (e), for use in an animal
fighting venture, promoting9 or in any other manner
furthering an animal fighting venture except as performed
outside the limits of the States of the United States.
(d) Violation of State law
Notwithstanding the provisions of subsection (c) of this
section, the activities prohibited by such subsection shall
be unlawful with respect to fighting ventures involving live
birds only if the fight is to take place in a State where it
would be in violation of the laws thereof.
(e) Buying, selling, delivering, or transporting sharp
instruments for use in animal fighting venture
8

So in original. Probably should be "States."

9

So in original. Probably should be preceded by "or."
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It shall be unlawful for any person to knowingly sell, buy,
transport, or deliver in interstate or foreign commerce a
knife, a gaff, or any other sharp instrument attached, or
designed or intended to be attached, to the leg of a bird for
use in an animal fighting venture.
(f) Investigation of violations by Secretary; assistance by
other Federal agencies; issuance of search warrant;
forfeiture; costs recoverable in forfeiture or civil action
The Secretary or any other person authorized by him shall
make such investigations as the Secretary deems
necessary to determine whether any person has violated
or is violating any provision of this section, and the
Secretary may obtain the assistance of the Federal Bureau
of Investigation, the Department of the Treasury, or other
law enforcement agencies of the United States, and State
and local governmental agencies, in the conduct of such
investigations, under cooperative agreements with such
agencies. A warrant to search for and seize any animal
which there is probable cause to believe was involved in
any violation of this section may be issued by any judge of
the United States or of a State court of record or by a
United States magistrate judge within the district wherein
the animal sought is located. Any United States marshal or
any person authorized under this section to conduct
investigations may apply for and execute any such
warrant, and any animal seized under such a warrant shall
be held by the United States marshal or other authorized
person pending disposition thereof by the court in
accordance with this subsection. Necessary care including
veterinary treatment shall be provided while the animals
are so held in custody. Any animal involved in any violation
of this section shall be liable to be proceeded against and
forfeited to the United States at any time on complaint filed
in any United States district court or other court of the
United States for any jurisdiction in which the animal is
found and upon a judgment of forfeiture shall be disposed
of by sale for lawful purposes or by other humane means,
as the court may direct. Costs incurred for care of animals
seized and forfeited under this section shall be recoverable
from the owner of the animals
(1) if he appears in such forfeiture proceeding, or
(2) in a separate civil action brought in the
jurisdiction in which the owner is found, resides, or
transacts business.
(g) Definitions
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In this section –
(1) the term "animal fighting venture" means any
event, in or affecting interstate or foreign
commerce, that involves a fight conducted or to be
conducted between at least 2 animals for purposes
of sport, wagering, or entertainment, except that the
term "animal fighting venture" shall not be deemed
to include any activity the primary purpose of which
involves the use of one or more animals in hunting
another animal;
(2) the term "instrumentality of interstate
commerce" means any written, wire, radio,
television or other form of communication in, or
using a facility of, interstate commerce;
(3) the term "State" means any State of the United
States, the District of Columbia, the Commonwealth
of Puerto Rico, and any territory or possession of
the United States;10
(4) the term "animal" means any live bird, or any
live mammal, except man.
(h) Relationship to other provisions
The conduct by any person of any activity prohibited by
this section shall not render such person subject to the
other sections of this chapter as a dealer, exhibitor, or
otherwise.
(i) Conflict with State law
(1) In general
The provisions of this chapter shall not supersede
or otherwise invalidate any such State, local, or
municipal legislation or ordinance relating to animal
fighting ventures except in case of a direct and
irreconcilable conflict between any requirements
thereunder and this chapter or any rule, regulation,
or standard hereunder.
(2) Omitted

10

So in original. The word "and" probably should appear.
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(j) Criminal penalties
The criminal penalties for violations of subsection (a), (b),
(c), or (e) are provided in section 49 of title 18.
2.

Enforcement of the AWA.
a.

The AWA is enforced by the United States Department of
Agriculture (USDA), USDA Animal Care, and the Animal
and Plant Health Inspection Service (APHIS). However,
because 7 U.S.C. §2156 contains its own definitions,
provisions for penalties, and investigative authority, the
enforcement of these provisions does not fall squarely
within the control of APHIS. Instead, Enforcement of
Animal Fighting Provisions is codified at 18 U.S.C. §49.

b.

18 U.S.C. §49 – Enforcement of Animal Fighting
Provisions.
(a) In general
Whoever violates subsection (a)(1), (b), (c), or (e) of
section 26 of the Animal Welfare Act shall be fined under
this title, imprisoned for not more than 5 years, or both, for
each violation.
(b) Attending an animal fighting venture
Whoever violates subsection (a)(2)(A) of section 26 of the
Animal Welfare Act (7 U.S.C. §2156) shall be fined under
this title, imprisoned for not more than 1 year, or both, for
each violation.
(c) Causing an individual who has not attained the age of
16 to attend an animal fighting venture
Whoever violates subsection (a)(2)(B) of section 26 (7
U.S.C. §2156) of the Animal Welfare Act shall be fined
under this title, imprisoned for not more than 3 years, or
both, for each violation.

3.

Recent dog fighting cases link dogfighting and other crimes.
a.

The "367" Case – The Second Biggest Dogfighting Case in
U.S. History.
http://www.fbi.gov/mobile/press-releases/2013/high-stakesdog-fighters-and-gamblers-arrested
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http://www.fbi.gov/news/stories/2014/july/dog-fightingringleader-pleads-guilty/dog-fighting-ringleader-pleadsguilty
b.

"Why dogfighting thrives even after the Michael Vick case,"
The Christian Science Monitor, November 22, 2014,
available
online
at
http://www.csmonitor.com/
USA/Latest-News-Wires/2014/1122/Why-dogfightingthrives-even-after-the-Michael-Vick-case.

c.

Ten indicted in Akron dog-fighting case.
http://www.wkyc.com/story/news/local/summit-county/
2014/12/17/ten-indicted-in-akron-dog-fightingcase/20552311/
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Horses aren’t
the only thing in
Kentucky that move fast.
Resolving a legal crisis quickly can mean the difference between
winning and losing a malpractice claim. That’s why more Kentucky
legal professionals choose Lawyers Mutual. With 27 years of Kentucky
experience, we specialize in providing smaller firms with the kind of fast
personal service that prevents a bump in the road from taking you out of
the race.

Don’t gamble on other companies. Go with a proven winner
right here in Kentucky. contact Lawyers Mutual for your free
quote today at 502.568.6100 or www.lmick.com.
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