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PRESIDENT'S PAGE

“A-Changin’ ”
The Times They Are

BY TOM KERRICK

T

o begin my presidency, I must say
how humbled I truly am to serve
as this organization’s president.
Becoming president of the Kentucky Bar
Association (KBA) was not on my prospective list of accomplishments when
I started practicing in October of 1980.
Even when my first law partner, Joe Bill
Campbell, served as president in 1992 it did
not enter my mind. I was too busy working and building a practice than spending
time with the KBA. It was not until my
law partner, Jim Harris, was coming off
the KBA Board of Governors in 2012 that
he began talking to me about becoming
involved with the Board of Governors and
the KBA. I can only say that being on the
board and serving as an officer has been
one of my most rewarding roles as an attorney. I am proud to represent the Bowling
Green-Warren County Bar Association and
the 2nd District. I look forward to serving
the KBA as president.
The president’s first letter to the membership is often dedicated to what that
president would like to emphasize or spotlight during their year. While I have my
thoughts on that topic, I will save that for
my second letter, due to the extraordinary
period of our lives we have just experienced
---- The COVID-19 Pandemic. First and
foremost, I want to acknowledge those
we have lost to this virus and say to their
loved ones how sorry we are for their loss.
In addition to those who have contracted
the virus and physically have recovered, we
acknowledge your pain and want to be a
partner where we can to help you maintain
your health and wellness.
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Kentucky lawyers
deserve steadfast
support.

Our team is devoted to serving your liability
malpractice needs.
For more information call us at 502-568-6100 or
Submit for a quick quote at www.LMICK.com
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I was in the skeptical corner when the
coronavirus first hit and the pandemic
and social distancing quickly followed.
I truly thought it was a drastic overreaction by the government and many others.
However, when two out of the first three
people in Warren County to test positive
was another Bowling Green attorney and
a client, I reconsidered and realized this
was a serious matter which needed to be
addressed. Thankfully, our firm had others
who were far ahead of me on this issue and
an office administrator who, even before
COVID-19, had already established our
office to work from home, including me.
Consequently, the majority of our office
worked from home from mid-March until
a deliberate reopening in June 2020.
I had quite a busy litigation schedule when
we began working from home, and I will
say I hardly missed a beat. I have taken
numerous depositions, many were opposing
expert’s discovery depositions with 1000+
documents by videoconferencing. I have
had large conference calls with numerous
representatives of clients and I have had
mediations by videoconferencing. I even
had a 27-person focus group by videoconferencing, which was still quite effective. So
allow me to give you my predictions on how
this pandemic is going to affect our practice
of law as we go forward.
First, I think all of this will, ultimately,
be for the positive. It has required “old
dogs” like me to learn new technology. It
was not because I wanted to learn it, but I
was required to learn it or be left behind.
Use of technology will be beneficial and
cost effective for clients. No longer will an
owner of a company, doctor or other business person be required to leave their office,
have a 15-20-minute drive to my office for
a 30 minute to an hour meeting and then
have another 15-20-minute return drive to
their office. We will videoconference each
other and the client will save 30-45 minutes in Bowling Green; therefore, I am sure
there will be more of a time savings in the
metropolitan areas.
For us litigators, I think the days of flying
off to some interesting destination (such as
San Francisco, Phoenix, or New York City)
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for a couple of days to take a four-hour
deposition are over. This should translate
into cost savings for clients and no more
late night waiting in airports for delayed
or missed flights for us attorneys. Not only
will this affect interstate travel, but it should
reduce intrastate travel also in that judges
will now allow video appearances for most
motions. Hopefully, this means no more
day-long trips for a 30-minute hearing.
Smart law firms will revamp how they are
managed and operated. Some of our staff
has actually been more effective from home
and there is no reason for those individuals to come to the office just because that
is traditionally what everyone has done.
I think most firms will develop plans of
rotating staff or have a reduced number
of staff working in the office while others
work remotely. The effect could be law
offices reducing their office space.
These are just a few thoughts from a
non-technology type of guy as to what
this pandemic and working remotely has
taught us. I do think it is a great opportunity for creative thinking individuals and
firms to grab the ball and run with it. Those
of us that are more resistant to change may
find ourselves losing clients or other business opportunities. Following this strange
time of isolation and social distancing and
once we are finally allowed back into the

business setting, I would encourage each
of us to be open-minded to change and
new ideas; otherwise, we may be the ones
left behind.
Finally, with regard to the senseless death
of George Floyd and others and the resulting protests throughout our country and
state, the KBA cannot remain quiet. The
mission and purpose of the KBA to “...bear
a substantial and continuing responsibility
for promoting the efficiency and improvement of the judicial system” has become
more essential. I encourage each and every
attorney in our organization to work and
strive to make sure that our system provides
fair and equal justice to ALL, irrespective
of race, sex, sexual preference, age, religious
background or political preference. We can
all do more to educate ourselves and seek
positive change to benefit every member of
our community.
I hope the 2020-21 bar year will be one
of renewal for each of us. I hope my term
as your president will allow the KBA and
its membership the opportunity to come
together and promote the good work of
attorneys in the Commonwealth. I thank
you for the great privilege of leading this
effort during the upcoming year.

America’s Premier Civil-Trial Mediators & Arbitrators Online
NADN is proud to partner with the National Defense and Trial Bar Associations

View Bios & Availability Calendars for the top-rated neutrals in each state, as approved by local litigators

www.NADN.org
Our free database was used by 8000+ law offices in 2019 to schedule over 100,000 mediations & arbitrations online

2020 KENTUCKY LAW UPDATE
moves to

on demand format
Pursuant to Order 2020-49 issued by the Kentucky
Supreme Court on June 8, 2020, the Kentucky Bar
Association’s annual Kentucky Law Update (KLU) is
moving to on demand format for the 2020 program
series. Registration for the 2020 Kentucky Law Update
opened on July 1, 2020.
For more information about the program and the
new format, please turn to page 68.

terms expire on the

K BA BOA R D
O F G OV E R NOR S

On June 30 of each year, terms expire for seven (7) of the fourteen (14) Bar
Governors on the KBA Board of Governors. SCR 3.080 provides that notice
of the expiration of the terms of the Bar Governors shall be carried in the
Bench & Bar. SCR 3.080 also provides that a Board member may serve three
consecutive two-year terms. Requirements for being nominated to run for
the Board of Governors are contained in Section 4 of the KBA By-Laws and
the requirements include filing a written petition signed by not less than
twenty (20) KBA members in good standing who are residents of the candidate’s
Supreme Court District. Board policy provides that “No member of the Board
of Governors or Inquiry Commission, nor their respective firms, shall represent
an attorney in a discipline matter.” In addition, any member of the Bar
who is considering seeking or plans to seek election to the Board of
Governors or to a position as an Officer of the KBA will, if elected, be
required to sign a limited waiver of confidentiality regarding any
private discipline he or she may have received.

The current terms of the
following Board Members
will expire on June 30, 2021:
1st District – Van F. Sims Paducah
2nd District – Susan Montalvo-Gesser, Owensboro
3rd District – James M. Ridings, London
4th District – J. Tanner Watkins, Louisville
5th District - Mindy G. Barfield, Lexington
6th District – Todd V. McMurtry, Ft. Mitchell
7th District – Rhonda Jennings Blackburn, Pikeville

Any such petition must be received by the KBA Executive Director at the Kentucky Bar Center
in Frankfort prior to the close of business on the last business day in October. Please visit the
KBA website at www.kybar.org/petition to obtain a petition.
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LETTER TO EDITOR

WHY
BLACK
WOMEN
MATTER

IN THE WORKPLACE
BY RACHELLE WILLIAMS DODSON

I

n recent months, we’ve all seen the wave of police killings of Black
men and women gaining viral news and social media attention.
As a result, the 2013 #BlackLivesMatter movement has gained a
renewed burst of steam and momentum. It’s drawing in allies from
other majority and minority populations that are finally asking
themselves how they can examine their privilege and make real,
meaningful contributions to help eliminate systemic racism. What
many don’t know is that #BlackLivesMatter was actually started by
three black women, Alicia Garza, Patrisse Cullors, and Opal Tometi.
The creators describe the movement as follows: “Black Lives Matter
is an ideological and political intervention in a world where Black
lives are systematically and intentionally targeted for demise. It is
an affirmation of Black folks’ humanity, our contributions to this
society, and our resilience in the face of deadly oppression.”
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However, recognizing their own struggle within the struggle, the
female founders note that “Black liberation movements in this
country have created room, space, and leadership mostly for Black
heterosexual, cisgender men — leaving women, queer and transgender people, and others either out of the movement or in the
background to move the work forward with little or no recognition.”1 This is also unfortunately the plight of Black women in
the workplace everywhere, including Black women attorneys. I
graduated law school in 2001. I was one of five Black women in
my graduating class of about 150 students. We’re used to looking hard for each other’s names and faces still. Nearly every Black
woman attorney I know has been the first Black woman to serve
in a particular legal role or setting. Too many are still in 2020, the
only. Being the only Black woman in a setting isn’t an exceptional
feeling - it’s lonely. It leaves us with a huge burden to represent

This letter to the editor was submitted by Ms. Dodson in
response to the May 2020 Bench & Bar edition which
focused on Women in the Law: 100 Years and Counting.
Photo Credit: Randall Routt at RTXG Photography

the whole group that we don’t deserve, because the Black woman’s
experience is not monolithic. I sat down with several of these ladies
to discuss this letter and what we wanted to say to our larger legal
community. Our message is simple: We are here. Our faces and
voices matter at your table. We are worth investing in.
Why do we feel the need to relay this message? Michelle Obama
described it best in her remarks at BET’s Black Girls Rock! event
in March 2015.2 After telling the audience of young Black girls how
proud she and President Obama were of them, she followed with:
“Now, I know that’s not always the message that you get from the
world. I know there are voices that tell you that you’re not good
enough, that you have to look a certain way, act a certain way; that
if you speak up, you’re too loud; if you step up to lead, you’re being
bossy.” She chronicles this all too common experience in her own

life, detailing in her bestselling memoir Becoming that her high
school guidance counselor told her that she was not Princeton
material. Looking at the extremely accomplished Michelle Obama
we know today, the idea of anyone telling her she’s unfit for anything seems ludicrous. However, if you ask the one or two Black
women attorneys who may be working in your office, firm, or even
practice area, you’ll undoubtedly hear similar stories of times we’ve
been told, directly or indirectly, we can’t, we shouldn’t, or we don’t
belong. For me, in every legal job I’ve had, there has been a white
coworker who felt it was their job to watch every move I made
and “tell” on me when they felt that I had made a mistake. I’ve
watched other Black women realize they were making less than
white colleagues with exactly the same credentials, only to be told
there wasn’t enough money to back pay them when the “mistake”
was discovered. We show up anyway and work twice as hard to get
a fraction of the pay and recognition.3
This resilience is frankly why you want us on your team, but it is
something to be valued rather than exploited. Behind our durability, you’ll also find a lens through which the world is viewed
in a contrasting light. We’ve seen a spectrum of life experiences
and absorbed a cultural upbringing that is simultaneously in
keeping with the mainstream experience and very much at odds
with it. Even as we sit at the same conference table, our path to
get there undoubtedly looks very different from yours. The benefit of our divergent exposure manifests itself in everything from
novel approaches in problem solving to voicing the unspoken or
misunderstood needs of an untapped client base or underserved
population seeking out services. We speak the language, we know
the struggles and selling points, we’ve lived that life. So, we can
tell you why your approach was off target, ill received or better yet,
what you can do to fix it. When you’re truly trying to reach a new
demographic, we’re your invitation to the table and your legitimate
opportunity to participate in the process. However, truly having
us at the table means having us there as equals, not as a window
dressing. Too often, we are asked to the “edge” of the table, meaning
that our names and images are used to recruit diverse clients, but
then we are not included in the work once the client is established.
Let’s be clear, that’s not a seat at the table. That’s superficial and
one-sided, exploiting us rather than valuing us.
Beyond that, having us on your team is part of the real work of
healing generational wounds. Representation matters. Young people
need to see people who look like themselves in prominent professional roles to know that they are capable of becoming those people.
They also need people who look like them making decisions so
that the playing field is leveled. Most of us aren’t coming to legal
careers through the generational legacy that brings some of our
white counterparts to law school, firms and practices, and even the
bench. With the establishment of the first law school for blacks at
Howard University trailing behind the establishment of white law
schools in the U.S. by 75 years, our history in the legal profession is
shorter and still very much developing.4 Every organization makes
BENCH & BAR | 7
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a front facing claim to be committed to diversity when the lights
are shining on the issue of disparity, as they are now. You’ve likely
received a statement in your inbox recently from every business
you’ve stepped foot in or clicked on with their official statement
against racism. Appreciated. However, a true commitment to diversity within an organization requires creating space for these voices
and faces at all levels, including leadership. Not only bringing these
faces to the table, but truly taking in and acting on the counsel
provided by these voices, so that they feel valued and reflected in
the office culture enough to remain and continue to contribute to it.
It’s not enough to hire Black women only to use the long-standing
office environment to silence their voices and eventually claim that
they don’t “fit in.” Making space means allowing that space to grow
and change as a result of all of the contributors leaving their mark,
much like a group work of art. No one benefits when the landscape
is dictated by a sole perspective.
So, in what ways might legal employers take steps to adopt practices
that truly allow Black women attorneys an opportunity to get a
seat at the table? First, undertake real learning about these issues.
There are innumerable resources available today from books, to
videos, to speakers that can truly help a receptive audience learn
about the problems and the solutions surrounding systemic racism
in the workplace. One can easily search the internet for unfamiliar
phrases or concepts to get up to speed on general and specific issues
where there is disconnect. There is really no reason to be uniformed
at this point. Second, include Black women at your table. That
doesn’t just mean hiring us, it means including us. Invite us to
social outings and include us in social groups. Get to know us and
allow us access to the same informal opportunities to advance that
are casually afforded to people who are more intrinsically comfortable with each other. When we’re taking the time to get to know
each other, hear each other’s stories, learn each other’s interests
and strengths, it helps us learn how to make each other feel welcome. It also helps us learn how and where to rely on each other
in the workplace. Third, put Black women in leadership positions.
I’ve seen firsthand how having a Black leader who is committed

to diversity benefits a workplace. When these folks work hard to
leverage their privilege to even out the playing field for others, real
change starts to happen. They have access to recruit other diverse
talent, they represent to new employees what they may be capable
of within your organization, and their voices carry more weight.
That doesn’t mean they grant special privileges to other Blacks or
hold them to lesser standards. Quite the opposite, in treating them
with the dignity and respect that are often lost in microaggressions,
they model for all employees what equity looks like. They allow
grace for employees evenly across the board where unspoken bias
may have previously eliminated it. In the end, folks learn to expect
Black presence in their surroundings, and to trust and appreciate
it. Finally, offer meaningful mentoring to Black women entering
the workforce or your workplace. For new employees, learning the
office culture, expectations and resources are key to their success.
I’ve casually mentored a few people over the years, and probably
tend to overshare on what to expect in the office. That stems from
thinking back on the many things I wish I had known when I
started, or that I was grateful to someone else for sharing with me.
I asked a million questions as a young attorney, and I encourage the
same in my mentoring relationships. I’ve always tried to empower
my mentees in finding their own voice and strength, which I also
learn in the process in order to steer future work to them.
The Black women who weighed in on this letter did so with the
hope that it would provide our legal community and the bar itself
with an opportunity to see where room for change exists, and how
it might begin. Like building any new habit, these changes may
require very intentional and repeated effort at first. We believe that
the eventual changes for us and for you will be worth that effort, so
we ask for your sincere work in seeking and making these changes
within our profession. We joined this profession for its greatness,
and simply want the opportunity to make our own full and meaningful contributions to it. The problems we’ve discussed span across
other groups, and we encourage you to be broad in your approach to
diversity, but we can only speak for ourselves, with our own voices.
We hope you hear us and see us.

ENDNOTES

ABOUT THE AUTHOR

RACHELLE WILLIAMS DODSON

is a 1998 graduate of Transylvania
University and a 2001 graduate of
University of Kentucky College
of Law. She has focused her legal
career in public service, first as an
Assistant Fayette Commonwealth’s
Attorney, and now as a Trial Attorney with the Office of the United States Trustee for
the Eastern District of Kentucky. She has recently
been appointed to Lexington Mayor Linda Gorton’s
Commission for Racial Justice and Equality.
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1

Background information and quotes taken from www.blacklivesmatter.com/
herstory.
2 “Remarks by the First Lady at BET’s ‘Black Girls Rock!’ Event,” New
Jersey Performing Arts Center, Newark, New Jersey, full text released on
March 28,2015 on the White House Archives at https://obamawhitehouse.
archives.gov/the-press-office/2015/03/28/remarks-first-lady-bets-blackgirls-rock-event
3 Center for American Progress, “Valuing Black Women’s Work,” by Jocelyn
Frye, August 7, 2018. “Analyzing 2016 data from the American Community Survey, among full-time, year-round workers, black women earned 63
cents for every dollar earned by white male workers, while white women
earned 77 cents.”
4 “Black Enrollment in Law Schools: Forward to the Past” Thurgood
Marshall Law Review, Spring 1987, First black law student enrolled in
Harvard in 1868, Howard Law School opened as first school for Blacks in
1869. New Intrigue “A History of Law Schools: A Battle Between Law as a
Science and Law as a Liberal Art” by Joshua Krook, February 21, 2018. The
first law school in America was established at the college of William and
Mary in Virginia in 1779.
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CELEBRATING THE
2020 KBA AWARD RECIPIENTS
WHILE PLANNING BEGINS ON
THE 2021 ANNUAL CONVENTION
SCHEDULED FOR MAY 12-14
IN LEXINGTON

Earlier this year then KBA President J. Stephen Smith, along with other
leaders of our organization, made the difficult decision to cancel the 2020
KBA Annual Convention scheduled for late June in Covington, Ky. It was the
height of the COVID-19 pandemic and in the middle of the state’s lockdown.
Now we have slowly emerged, and life is returning to the “new” normal.
Part of that for the KBA is finding a way to honor our members who were
scheduled to receive special awards during our 2020 annual convention.
We are still planning to make the formal presentations but wanted an
opportunity to announce to our membership these prestigious recipients.
Over the next several pages you will learn about the recipients and
understand why they were chosen to receive these honors.
The staff of the KBA is gearing up to begin work on the 2021 annual
convention. The event is scheduled for May 12-14, 2021, at the Central
Bank Center (formerly Lexington Convention Center) in downtown
Lexington, Ky. We are excited about this event and look forward to
returning to the time-honored traditions of conventions past.

MARK YOUR CALENDARS NOW TO ATTEND!

DISTINGUISHED LAWYER:
Northern Kentucky attorney Rob Bilott
was selected to receive the 2020 Distinguished Lawyer Award.
The Distinguished Lawyer Award is
presented to any lawyer who has distinguished himself or herself through a
contribution of outstanding service to the
legal profession. The selection process
places special emphasis upon community, civic and/or charitable service, which
brings honor to the profession.
KBA President J. Stephen Smith remarked,
“Everyone loves the underdog, and we
typically cheer heros in sports and action
movies because things happen fast and
with a bang. The law unfolds slowly, and it
takes the absolute best of lawyers to stay
with a matter for 20 or more years, with
the worst odds and versus a colossal foe.

10 | JULY/AUGUST 2020

ROB BILOTT
Rob Bilott is a lawyer's hero, who took
huge risks and sacrificed, stood for what
he believed, fought, and ultimately won a
victory for literally All-Of-Us. Rob should
receive this award from all 50 states.”
A seasoned and internationally-recognized litigator, advocate, and author,
Bilott represents a diverse range of clients
on a wide variety of matters involving
federal, state, and local environmental
laws. For more than 29 years, he has handled environmental issues of regulatory
compliance, permitting and corporate/
real estate transactions, as well as all
aspects of litigation arising from such
issues, from administrative hearings
to multi-party, complex multidistrict
litigation, mass torts, and class actions.

D I ST I N G U I S H E D J U D G E A N D T H O M A S B . S PA I N A W A R D :

JUSTICE MICHELLE M. KELLER
KBA President J. Stephen Smith remarked,
“Justice Keller embodies sound decision
making, balanced thought, judicial temperament, accessibility, and professional
courtesy. I am extremely proud that she
is our 6th District Justice. Her leadership
of the Access to Justice Commission is a
benefit to all Kentuckians, and just one example of Justice Keller's tireless efforts to
improve the justice system in Kentucky.”
Justice Keller was appointed to the
Supreme Court of Kentucky in April 2013
by Governor Steven Beshear and was
subsequently elected to a full eight-year
term on the Court in November 2014. She
currently serves as the chair of the Access
to Justice Commission and Criminal Rules
Committee.

Supreme Court of Kentucky’s Justice
Michelle M. Keller was selected by the
Kentucky Bar Association’s Board of
Governors to receive the 2020
Distinguished Judge Award.
The Distinguished Judge Award is presented to any judge who has distinguished
himself or herself through a contribution
of outstanding service to the legal profession. The selection process places special
emphasis upon community, civic and/or
charitable service, which brings honor to
the profession.

Justice Keller was also unanimously
selected as the recipient of the KBA’s
Continuing Legal Education Commission’s
2020 Thomas B. Spain Award. Justice
Keller, exhibits a steadfast commitment to
the CLE Commission’s educational efforts,
volunteering selflessly at every opportunity.

PRESIDENT’S SPECIAL SERVICE AWARD:

The Justice Thomas B. Spain Award is
presented annually by the Continuing
Legal Education Commission for outstanding voluntary contributions of time and
talent to the planning, organization, and
implementation of KBA CLE programs,
including Kentucky Law Update, Annual
Convention, New Lawyer Program, and
Section programs. The recipient of the
Award exhibits exemplary contributions of
time, talent, expertise, quality materials,
and presentations for speakers, as well
as frequency of participation and overall
professionalism.
Justice Keller served as the CLE Commission Liaison to the Supreme Court for
2013 through 2016 and has participated
as a planner and speaker at KLU events
and Annual Convention for over a decade,
sharing her wit and expertise regarding
case law updates for the Court of Appeals
and Supreme Court, as well as access to
justice issues, and countless other invaluable topics. She is someone the Commission relies upon annually, and her support
and efforts are appreciated. Justice Keller
is more than deserving of this honor.

DAVID B. SLOAN

Covington attorney David B. Sloan was selected by KBA President J. Stephen Smith to receive
the Kentucky Bar Association’s 2020 President’s Special Service Award.

“

Dave Sloan is a past
KBA President who is a
true believer in our legal
profession's people and culture.
Long after his presidency, Dave
remains involved in KBA work,
including Character & Fitness
and virtually anything else that
we ask of him. And we tend to
ask a great deal. The KBA is,
literally, its members, and Dave
Sloan has exemplified sterling
service to the bar for most of
his exceptional career.

”

- J. Stephen Smith, KBA President

Sloan attended Berea College and Salmon P.
Chase College of Law. In 1976, he began his
practice with Stephens, Combs, and Page in
Pikeville, Ky. In 1978, he returned to Northern
Kentucky to join the firm of O’Hara, Ruberg,
Osborne & Taylor, becoming a partner in 1982.
The firm is now O’Hara, Taylor, Sloan & Cassidy.
Sloan served as president of the Northern
Kentucky Bar Association, as a member of
the Board of Governors of the Kentucky Bar
Association and as president of the Kentucky
Bar Association, 2005-2006, and is currently a
member of the KBA/CLE Commission and
chair of the Character and Fitness Committee
of the Office of Bar Admissions. In 2007, Sloan
was elected to the American Bar Association’s
House of Delegates.

He was a member of the Eastern Kentucky University Board of Regents, 2009-2012, and was
appointed by Governor Steve Beshear as a Special Justice to the Kentucky Supreme Court in
2013. He is currently a member of the Mine Safety Review Commission, the Department of
Public Advocacy Commission, and a member of the Board of Trustees of Berea College.
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BRUCE K. DAVIS

BAR SERVICE AWARD:

JAMES P. DADY
Dady has served as a member of the KBA’s
Communications and Publications Committee since 2007, and as its chair since
2014. The committee is responsible for
the content of the Kentucky Bench & Bar,
the bi-monthly semi-scholarly magazine
published by the KBA. As committee chair,
Dady serves as editor. He is also a frequent
contributor to the magazine, including
articles in recent years on such topics
as legislative and judicial redistricting,
historic preservation law, and, recently, on
women’s suffrage in commemoration of
the upcoming centennial of the ratification
of the 19th Amendment. A lifelong bibliophile, he also reviews books of interest to
Kentucky lawyers, and often contributes
obituaries about departed colleagues.

The Bruce K. Davis Bar Service Award is
given to attorneys who take time from
their practices to provide personal,
professional and financial support to the
Kentucky Bar Association. This award
expresses the appreciation and respect for
such dedicated professional service. All
members of the association are eligible in
any given year except for current officers
and members of the Board of Governors.

A 1994 graduate of NKU’s Chase College of
Law. Dady has had a varied practice in both
Kentucky and Ohio. His work has included
personal-injury litigation, the representation of both claimants and defendants in
complex real estate matters, the prosecution and defense of consumer-law claims,
the handling of transactional and litigation of probate matters, and the litigation
of employment-law claims. Prior to law

OUTSTANDING YOUNG LAWYER:

ERIC M. WEIHE

Former YLD Chair and Member at Stoll Keenon Ogden, PLLC, was recently selected as
the 2020 Outstanding Young Lawyer by the KBA’s Young Lawyers Division.
This award is in recognition of, and appreciation for, a record of exceptional and dedicated
civic service, community involvement, and legal accomplishment, all of which has
brought honor to the young lawyers of Kentucky.
YLD Chair, Zachary Horn commented, “I’ve had the pleasure of serving on the Young
Lawyers Division Executive Committee with Eric for nearly a decade, including his tenure
as YLD Chair. His dedication to the practice of law and his family are admirable, and I’m
delighted he was selected for this year’s Outstanding Young Lawyer Award.”
A member of Stoll Keenon Ogden’s Louisville office since 2008, he serves in the tort, trial &
insurance services practice and the business litigation practice. His broad depth of experience includes medical negligence defense, insurance defense, personal injury litigation
and commercial litigation, particularly for cases involving protection of trade secrets.
Weihe also covers wide territory with his client base, which extends across Kentucky.
He has represented businesses and professionals in more than 40 of the Commonwealth’s
120 counties. He has defended a multitude of cases in court and has succeeded in bench
and jury trials.
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school, Dady was a professional journalist
for eight years, including six as a reporter,
columnist, editorial writer, and Frankfort
bureau chief for The Kentucky Post. He was
also a compensated operative in some 70
political campaigns for local, state, and
national office from coast to coast.
Recently widowed, Dady resides in the
Bonnie Leslie National Historic District
in southwest Bellevue.

“

For years, Jim Dady has
given of himself and his
tremendous journalistic
talents to raise and maintain high
standards in the publication of
the Bench & Bar. The Bench & Bar
serves a central role in the KBA’s
education efforts, and Jim Dady
is central to the Bench & Bar. He
is the perfect recipient of the Bruce
K. Davis Bar Service Award and
we appreciate all he does
to enrich our profession.

”

- J. Stephen Smith, KBA President

DONATED LEGAL SERVICES AWARD:

MICHAEL J. O’HARA

The Donated Legal Services Award is presented to a member in good standing with the Kentucky
Bar Association and currently involved in pro bono work. The selection process places special
emphasis on the nature of the legal services contributed and the amount of time involved in the
provision of free legal services.
KBA President J. Stephen Smith remarked, “Mike O'Hara is the epitome of a great lawyer wrapped
up in a great person. Giving comes naturally to some, and for Mike his willingness to give of himself
and assist those without access to justice is second nature. Mike's donated time, and his encouragement of others to follow suit, has benefited countless Northern Kentuckians over the years,
and his generosity enriches our legal community.”
O'Hara was admitted to practice in Kentucky in 1975 and Ohio in 1981. He is currently a partner with
the firm of O’Hara, Taylor, Sloan and Cassidy in Crestview Hills, Ky., where he focuses his practice in
the areas of labor and employment, employment discrimination, civil rights, and commercial law.
He was previously litigation director with the Northern Kentucky Legal Aid Society (now Legal Aid
of the Bluegrass) and a litigation coordinator with Cincinnati Legal Aid Society.
He has been a member of the board of the Northern Kentucky Volunteer Lawyers for more than
20 years and has served since 1987 as a volunteer with both Legal Aid of the Bluegrass and
Cincinnati Legal Aid Society in their respective Volunteer Lawyer Programs.

NATHANIEL R. HARPER AWARD:

PATRICK J. CARRINGTON
Through the Nathaniel R. Harper Award,
the KBA’s Young Lawyers Division seeks
to recognize those individuals or organizations that have demonstrated a
commitment to changing the face of the
Bar in Kentucky by promoting full and
equal participation in the legal profession
through the encouragement and inclusion of women, minorities, persons with
disabilities, members of the lesbian, gay,
bisexual and transgendered community
and/or other underrepresented groups.

“

This year’s Nathaniel
Harper award recipient
is Patrick Carrington
who has shown exceptional
dedication to promoting diversity
in the Kentucky Bar Association
for people of all walks of life.
Though not an attorney Patrick
has been a tireless advocate
and supporter of diversity within
the KBA in various roles throughout his career, including
at the Administrative
Office of Courts.

”

- Zachary A. Horn, YLD Chair

Carrington is the Diversity and Inclusion
Coordinator at the Administrative Office
of the Courts where he creates new
programs and initiatives to increase the
amount of diversity in the Kentucky
Court of Justice.
He began his career in diversity and inclusion when he accepted an opportunity to
work for the Office of Diversity, Equality,
and Training within the Personnel Cabinet
of Kentucky state government. While there
he served as the lead program coordinator taking on various tasks including
developing initiatives to increase retention
rates, creating programs to foster a more
inclusive work environment, and assisting in the coordination of the Executive
Branches’ Equal Employment Opportunity
Conference held annually in Louisville. In
addition, Carrington also played a key role
in providing outreach to organizations outside of state government. He served as a
liaison between the Personnel Cabinet and
various colleges and universities; recruiting at career fairs and connecting diverse
candidates to internship opportunities.
He graduated from Kentucky State
University in 2014 with a bachelor’s
degree in social work.

Carrington holds true to the idea that
“A world without diversity limits itself
in creativity, innovation, and progress.”
He believes “We all must do our part to
ensure we make our world the very
best that it can be.”
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SERVICE TO YOUNG LAWYERS:

JUDGE PHILLIP SHEPHERD

Judge Phillip J. Shepherd was selected for
the Service to Young Laweyres Award from
the KBA’s Young Lawyers Division. This
award is in recognition of, and appreciation
for, exceptional contributions to the professional and personal advancement and
mentorship of young lawyers.
YLD Chair Zachary A. Horn commented,
“As a Frankfort lawyer who regularly practices before Judge Shepherd I take great
pride in the fact he was selected for this
years’ Service to Young Lawyers Award.
I have seen first-hand how dedicated he
is to the mentoring of young lawyers and
helping them develop professionally.
This recognition is well deserved.”
Judge Shepherd graduated from Frankfort
High School in 1973. He was elected to an
eight-year term as judge of the Franklin
Circuit Court (48th Judicial Circuit, Division
1) in November, 2006 winning 72% of the
vote. He was re-elected to an eight-year
term in November of 2014 without opposition.
Previously, Judge Shepherd served as an
attorney in private practice, representing
public interest groups in a wide range of

CHIEF JUSTICE’S
2020 SPECIAL
SERVICE AWARD

HONORS
JUDICIAL
BRANCH
OFFICIALS
AND
EMPLOYEES

FOR IMPRESSIVE
WORK DURING
PA N D E M I C
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litigation, including the case in which the
exemption of unmined coal from property
taxation was declared unconstitutional.
He is a graduate of Asbury College (B.A.,
history, 1977) and the University of
Kentucky College of Law (J.D., 1980). He
served as Law Clerk to U.S. District Judge
Edward H. Johnstone (W.D. Ky.) from
1980-82, and as a partner in the law firm
of Prichard, Stallard & Shepherd from
1982-83, where he was mentored by Edward F. Prichard, Jr., founder of the Prichard Committee for Academic Excellence.
Judge Shepherd represented the Prichard
Committee as amicus curiae in Rose v.
Council for Better Education, the case that
resulted in the enactment of the Kentucky
Education Reform Act.
Judge Shepherd received the Kentucky
Bar Association’s Distinguished Judge
Award for 2015. In 2012, the Kentucky
Press Association recognized Judge Shepherd’s public service by awarding him the
Bingham Freedom of Information Award
for outstanding contributions to open
government.

“

As we navigate our way
through this unprecedented
time, I have been amazed by
the incredible resiliency of our justices,
judges, circuit court clerks and court
employees.
When faced with the greatest public
health emergency and social disruption in a century, those who serve the
Judicial Branch abruptly entered fullblown emergency planning mode to
adapt court operations to the COVID-19
pandemic. In just two weeks in March,
our elected officials and court staff
essentially recreated how the state
court system conducts business. They
worked together to restrict dockets,
jury trials and jury service. They were
on board when we reduced in-person
services, began working remotely, and
suspended meetings and conferences.
Judges worked with jailers and county
officials to safely release as many defendants as possible to avert a health

As Franklin Circuit Judge, he has presided
over landmark cases involving legislative redistricting, the Open Records Act,
administration of the death penalty,
consumer protection, and environmental
permitting.

crisis in our overcrowded jails. My
fellow justices on the Supreme Court
made history by holding oral arguments remotely for the first time.
And just when we grew used to that
new normal, we had to start all over
again to figure out how to begin reopening the courts in June.
Throughout it all, our primary goal has
been to balance the health and safety
of our employees with the need to
keep the courts up and running. That
is no easy feat and I am honored to be
working alongside our elected officials
and employees to make that happen.
To express my appreciation for their
extraordinary efforts, it is my honor
to present the 2020 Chief Justice’s
Special Service Award to the
dedicated team who works for
the Kentucky Court of Justice.

”

-Chief Justice John D. Minton Jr.

SERVICE TO COMMUNITY:

LINDSEY BURKE
Attorney Lindsey Burke was selected by
the Young Lawyers Division as the recipient of their Service to Community Award.
The award is in recognition and celebration
of exemplary and sustained service to
benefit his or her community.

“

Lindsey Burke founder
of Micah Legal Services
has built a practice serving
those who might otherwise go
unserved. Ms. Burke takes her
role as an officer of the court
very seriously, and provides
high quality legal services at
an affordable cost. Ms. Burke
changes lives and we are
honored to recognize her good
work with our Service to
Community Award.

”

- Zachary A. Horn, YLD Chair

Burke is a Kentucky licensed attorney
and native Lexingtonian. She graduated
from the University of Cincinnati College
of Law in 2015. In law school, she was an
award-winning negotiator and named as
the first UC Law Public Interest Honors

Fellow. As a Fellow, Lindsey provided
uncontested divorces and wills to clients
of Legal Aid of Greater Cincinnati. She
received the UC Law Class of 2015 Public
Service Award.
Just before law school, Burke studied
Social Service Administration at University
of Chicago School of Social Service Administration. She earned her AM (MSW-equivalent) in 2012. Burke interned in the Cook
County State’s Attorney’s Office Victim
Witness Unit, where she assisted victims
with impact statements and the courtroom experience, and with the National
Association of Social Workers-Illinois
Chapter, where she participated in issue
organizing, and offered program and
event support for the large membership
organization.
Between college and grad school, Lindsey
worked as an outreach social worker
at Lexington Rescue Mission. Having
received her Bachelor of Social Work from
Florida State University, and interned with
the Big Bend Homeless Coalition, she was
eager to help alleviate the homelessness
affecting Lexington. In 2008, Lindsey
became a Board Member of the Central
Kentucky Housing and Homelessness

Initiative, which helped to spur creation
of Lexington’s Affordable Housing Trust
Fund. Several of the programs Lindsey
pioneered for the Rescue Mission are still
active today, such as Outreach Walk-In
Hours and the community garden.
Lindsey lives in Lexington with her attorney husband, Spencer, their dog and cats.

The following Young Lawyers Division (YLD) Awards were chosen by YLD Chair
Zachary A. Horn for their service and dedication to the division.
OUTSTANDING EXECUTIVE
COMMITTEE MEMBER:

OUTSTANDING COORDINATOR:

JACK PHILLIPS

ELIZABETH COMBS

OUTSTANDING DISTRICT
REPRESENTATIVE:

KELLY RIDINGS
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KBA BAR OFFICERS
A N D BAR GOVERNORS

WELCOME NEW
The Kentucky Bar Association Board
of Governors recently held their
summer meeting and during the
meeting the new officers and bar
governors took their oath of office.

President-Elect J.D. Meyer, Owensboro, Amy D. Cubbage, Louisville, vice-president; J.
Stephen Smith, Ft. Mitchell, immediate past president and Miranda D. Click, Pikeville,
Young Lawyers Division chair were sworn-in at the summer meeting. KBA President
Thomas N. Kerrick took his oath of office during a special ceremony held in late June.
Bar Governors James A. Sigler, Paducah, 1st district; Matthew P. Cook, Bowling Green,
2nd district; Douglas G. Benge, London, 3rd district; Susan D. Phillips, Louisville, 4th
district; Amelia M. Adams, Lexington, 5th district; Jennifer M. Gatherwright, Crescent
Springs, 6th district and William “Mitch” Hall, Jr., Ashland 7th district were sworn-in
by Chief Justice John D. Minton Jr. on Friday, July 17, 2020.

Terms for these bar governors and
officers began on July 1, 2020.

BAR OFFICERS

THOMAS N. KERRICK

J.D. MEYER

AMY D. CUBBAGE

J. STEPHEN SMITH

MIRANDA D. CLICK

DISTRICT BAR GOVERNORS

JAMES A. SIGLER

MATTHEW P. COOK

AMELIA M. ADAMS
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DOUGLAS G. BENGE

JENNIFER M. GATHERWRIGHT

SUSAN D. PHILLIPS

WILLIAM “MITCH” HALL, JR.

BOWLING GREEN ATTORNEY

THOMAS N. KERRICK
SWORN-IN AS PRESIDENT OF THE
KENTUCKY BAR ASSOCIATION

B

owling Green attorney Thomas
N. Kerrick will serve as president
of the Kentucky Bar Association
(KBA) for a one-year term which began
on Wednesday, July 1, 2020.
Kerrick took his oath of office during a
ceremony held on June 25th in Bowling
Green. The oath of office was performed
by Kentucky Supreme Court Chief Justice
John D. Minton Jr.
The KBA Board of Governors oversees the
management of the KBA, an independent
agency of the Kentucky Supreme Court.
The board assists the Court in regulating
the practice of law in Kentucky, including
lawyer discipline and continuing legal
education. Additionally, it works to
promote the efficiency and improvement
of the judicial system in accordance with
Supreme Court Rules.

Photo credit: Kelly Lee Flora Photography
www.kellyleeflora.com

Immediate Past President J. Stephen
Smith remarked,

“

I was very sorry not
to be able to celebrate
Tom’s swearing-in as
president at the KBA convention,
as planned. The Chief Justice
swore him in June 25th in
Bowling Green instead and
I was happy to attend that
celebration – at a safe distance,
of course. Tom is a good friend
and has been a steady voice in
the KBA boardroom for years.
He will serve the KBA very well.
I hope that his time as president
is as valuable for him as
mine has been for me.

”

Kerrick is a shareholder with Kerrick Bachert Attorneys at Law in Bowling Green, Ky.
Kerrick has a litigation practice and tries
civil cases in the areas of personal injury,

products liability, professional liability,
construction law, and insurance litigation.
Because he has tried cases from both
sides of the courtroom, he is often asked
to serve as a mediator by other attorneys.
He has served on the Kentucky Bar Association Board of Governors since 2013.
Kerrick remained an active alumnus for
the University of Kentucky College of Law,
serving as a director for the College of
Law Alumni Board and as president to the
Alumni Association for three years, from
1997-2000. He has also been active in the
Bowling Green community by serving on
various boards, including Crimestoppers,
Fellowship of Christian Athletes (FCA),
Rotary and Leadership Bowling Green
Alumni Association and being a Little
League coach for various sports.
Kerrick received his undergraduate degree
from the University of Kentucky and
his J.D. from the University of Kentucky
College of Law. He is a member of the
Bowling Green, Kentucky and American
Bar associations. He is also a member of
the Kentucky Justice Association and the
Kentucky Defense Counsel, as well as the
American Board of Trial Advocates.
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Q
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CJ:

with Kentucky Supreme
Court Chief Justice
John D. Minton Jr.
BY JAMES P. DADY

The Supreme Court has issued a series of orders stemming
from the Coronavirus crisis for the administration of Kentucky
courts. Could you walk through these for our readers?

The first case of COVID19 was announced in
Kentucky on March 6,
2020. That same day, Governor Beshear
entered Executive Order 2020-215,
declaring a state of emergency in Kentucky. Approximately one week later, the
Supreme Court entered Administrative
Order 2020-08, In Re: Kentucky Court
of Justice Response to COVID-19 Emergency. The initial order instituted a number
of unprecedented measures for the Kentucky court system, including limiting
in-person proceedings; encouraging judges
to use telephonic or video technology to
conduct hearings; postponing all civil trials,
hearings, and motions; and suspending new
juror orientations.
As the COVID-19 emergency continued
to develop, the Supreme Court amended
its Administrative Order to place additional limitations on court proceedings. By
April 1, all judicial facilities were closed to
in-person services, with the exception of
attorneys and parties required to attend
emergency hearings and individuals seeking
emergency protective orders, interpersonal
protective orders, and emergency custody
orders. Judges were ordered to allow all
attorneys and necessary parties to participate remotely in court proceedings and
eviction filings were put on hold based on
state and federal moratoriums on those
proceedings.
In conjunction with the Court’s overarching emergency order, additional
administrative orders were entered to
address staffing in clerks’ offices, existing
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custody and parenting time orders, continuing legal education deadlines, appellate
filing deadlines, and emergency release of
individuals arrested for certain offenses.
Most of the administrative orders were
amended over time to extend their effective dates. Initially, the Supreme Court
attempted to extend the orders in two-week
intervals in the hopes that the curve would
be flattened and we would be able to return
to in-person proceedings sooner than later.
But as the coronavirus lingered, the Court
eventually determined that a later effective date would provide judges, attorneys,
and parties with more notice and allow for
more consistent scheduling going forward.
Accordingly, in mid-April, the orders were
extended through the end of May.
As we got closer to June and began to
look towards expanding court operations, it was important to the Court that
we take the concerns and suggestions of
judges and clerks into consideration. To
ensure our elected officials had input, we
created a task force for each level of the
court system and assigned a member of
the Court to chair each task force. I am
grateful to Deputy Chief Justice Lisabeth
T. Hughes, chair of the Circuit Court Task
Force; Justice Debra Hembree Lambert,
chair of the Family Court Task Force;
and Justice Michelle M. Keller, chair of
the District Court Task Force, for their
leadership in guiding their respective
committees. The feedback we received
from the judges and clerks on the task
forces helped shape the Court’s guidance
and directives.

We also looked to the Governor’s
requirements for reopening business and
government offices to ensure we followed
standards for health and safety. One of
our guiding principles was the involuntary
nature of most court proceedings. People
can choose whether to eat at a restaurant
or go shopping, but in most instances they
don’t get to choose whether they go to
court. So we incorporated as many of the
Governor’s requirements as possible into
our orders to maintain a high standard of
safety for our employees, elected officials
and the public.

April 22, 2020
The Supreme Court of Kentucky
made history by hearing oral
arguments remotely for the first
time. To ensure social distancing,
the justices and attorneys met by
videoconference to hear a family
law case from Oldham County.

Q:

CJ:

Q:

What has been the process by which the Court
has reached those decisions? The Court has
been meeting remotely. Have the members
been participating in conference calls? To the
extent you feel comfortable in discussing court
business, could you describe those deliberations?

What legal authority has
the Court acted under in
making its decisions in
response to the crisis?

CJ:

Section 116 of the Kentucky Constitution gives the Supreme Court
authority to “prescribe rules governing … rules of practice and procedure for the
Court of Justice.” Rule 1.010 of the Rules of the
Supreme Court further vests all “policy-making and
administrative authority of the Court of Justice” in
the Supreme Court.
April 17, 2020
Kentucky courts are still taking care of business
during the pandemic. Here’s Fayette Chief
Circuit Judge Kim Bunnell holding one of
many remote hearings in the last few weeks.
We’re using court technology to provide
essential services at a safe distance.

Q:

We began working remotely in mid-March, shortly after our
first COVID-19 emergency order was entered. Since then,
we have used video conferencing platforms to conduct weekly
administrative dockets and our regular monthly court conferences. It has
worked well for conducting court business and has allowed us to move
forward with our administrative and judicial duties while ensuring the
health and safety of the justices and our employees.
We held our first oral argument via Zoom on April 22 and have continued
to hold arguments using that same format. Through our partnership with
KET, we are able to livestream the Zoom arguments so the public can
continue to watch them online.

CJ:

Some decisions
about whether trial
courts should continue
to meet are driven by the
Supreme Court’s orders. To
a certain extent some judges
continued to hold court in
limited circumstances. To
the extent you’ve not done
so already, could you walk
the reader through some
of those situations?

The Court recognized there were certain proceedings – for instance,
domestic violence and emergency dependency, neglect, and abuse
hearings – that might be difficult to hold remotely, either due to the
nature of the action or the inability of parties to participate by video
conference. In some cases, judges also lacked the necessary contact information
for parties, particularly self-represented litigants, to allow remote proceedings to
be scheduled. Accordingly, the Court provided an exception to allow attorneys
and parties into judicial facilities in limited circumstances at the judge’s discretion.
As we began to expand court operations at the beginning of June, we continued
to encourage the use of remote proceedings. But we also recognized that judges
needed some flexibility to determine which proceedings should be conducted
in-person based on their respective jurisdiction’s needs and operational capacity. I
think judges have, for the most part, struck a delicate balance between addressing
their constitutional obligations to hear matters pending before them while also
protecting the health of court staff and the public.
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Q:
CJ:

How would you assess the quality of
the response to the crisis by the legal
community to the crisis? If you could
provide some examples of what has seemed
to you to exceptional performance?

Lawyers’ lives have been upended and law practices have been
disrupted over the past several months. I know this anecdotally from talking to attorneys and objectively from our
data, which shows that case filings have decreased significantly from the
beginning of March. I recognize the difficulty lawyers have faced during
the pandemic and appreciate their ability and willingness to adapt to a
rapidly evolving situation.
I especially want to recognize our criminal justice partners – law enforcement, jailers, prosecutors, and defenders – who all acknowledged the serious
risk of a COVID-19 outbreak among individuals in county jails and acted
fast to release low-risk defendants. I am grateful for the spirit of cooperation they have shown over the past several months to quickly and safely
decrease the pretrial inmate population across the Commonwealth.
April 7, 2020
Franklin County Courthouse bathed in green to honor
our fellow Kentuckians lost to #COVID19.
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June 4, 2020
Chief Justice of Kentucky John D. Minton Jr.
gave the legislature an update on how the Judicial
Branch has responded to the COVID-19 public
health crisis. He spoke remotely before the Interim
Joint Committee on Judiciary, which met at the
Capitol Annex in Frankfort.

Q:

CJ:

The careers of aspiring Kentucky lawyers have been stayed by the
postponement of the bar exam. The date of the exam in Kentucky
is coordinated nationally. Has the bar exam been rescheduled?

The Supreme Court announced in April
that it intended to offer the July bar
examination, contingent on the status
of the COVID-19 pandemic. After the National
Conference of Bar Examiners—the organization
that provides materials for the Multistate Bar Examination, the Multistate Essay Examination, and the
Multistate Performance Test—determined in early
May there was a sufficient number of July examinees
to administer the exam, the Court entered Administrative Order 2020-35, In Re: Administration of 2020
Bar Examinations.

The Order directed the Kentucky Office of Bar
Admissions (KYOBA) to offer a summer bar examination on July 28-29 and a fall bar examination on
September 30 – October 1, subject to existing governmental health restrictions. Based on that Order,
a significant amount of time, effort and energy was put into
ensuring that administration of the bar exam would adhere to
all necessary public health requirements and that every precaution would be taken to protect the safety of bar applicants,
staff and volunteers.
But as we began to see a surge in COVID cases at the beginning of July, the Supreme Court concluded that despite
all precautions, the risk of exposure was too great and we
needed to act swiftly to minimize the danger. Accordingly, we entered an amended Administrative Order
cancelling the July and September examinations and directed

CJ:

Q:

the KYOBA to administer a remote bar examination
offered by the National Conference of Bar Examiners on
October 5-6. The KYOBA will also develop interactive
instructional videos on significant aspects of Kentucky
law, which each applicant will be required to complete
successfully in order to receive a certificate to practice law.
I am pleased to report that Kentucky has entered into
a reciprocity agreement with the District of Columbia,
Maryland, Massachusetts, New Jersey and Tennessee for
the portability of scores from the October 2020 remote
bar exam. This means that individuals who receive a passing score and meet other requirements will be eligible to
apply for admission in the jurisdictions that have entered
the reciprocity agreement. The KYOBA will continue to
seek reciprocity with other jurisdictions as they opt into
the remote exam.
I want to acknowledge the tremendous efforts of Valetta
Browne, the newly hired General Counsel and Executive
Director of the Kentucky Office of Bar Admissions, and
her seasoned staff for their ability to completely rethink
the administration of the bar exam in the midst of a pandemic. I also appreciate Justice Laurance B. VanMeter, the
Supreme Court’s liaison to the Kentucky Office of Bar
Admissions, for leading the charge to ensure our new law
school graduates had a safe path towards licensure. There
is no question that this bar examination will look different
than anything we’ve done in the past, but we feel confident
it is the right approach during these uncertain times.

Are there lessons to take forward from the response
to the pandemic? Has the crisis given momentum
to electronic filing, to remote court hearings, etc.?

To paraphrase my friend,
Chief Justice Bridget
McCormack of the Michigan Supreme Court, the COVID-19
pandemic is not the crisis courts wanted,
but it may be the crisis courts needed. In
many ways, the response to this pandemic
has allowed us to reconsider the way we do
business, which will ultimately improve the
efficiency of the services we provide.
Some of the processes that have been
adopted as a response to the pandemic, like
the use of phone and video conferences for
routine hearings and motion hours, have
been discussed by the Civil Justice Reform
Commission as best practices for civil
dockets. And we have quickly realized the
economic benefits and efficiencies of using

remote technology in criminal matters,
especially in cases where inmates otherwise
would have been transported from another
county to attend an in-person hearing. I
anticipate many courts will choose to integrate these remote proceedings into their
regular court processes going forward, even
after the current crisis is over.
The pandemic has also highlighted the need
to focus on electronic filing as the standard rather than the exception. The ability
to submit court filings from your desk—or
your kitchen table, for those of us who have
been working from home—allows the work
of lawyers and courts to continue regardless of whether the courthouse doors are
open. This will be an important piece of
the puzzle as we evaluate both the lessons

learned from the pandemic and our future
operations.
Without question, the most important
lesson I have learned from this pandemic
is the incredible resiliency of our judges,
clerks, and court staff. It is impossible to
completely shift the course of a vessel as
large as the Kentucky Court of Justice
without hitting some bumps along the way.
But I am immensely proud of how quickly
our elected officials and employees have
adapted to a completely new way of doing
business and how willingly they learned and
adopted new technologies. Their service to
the Commonwealth is always admirable,
but it has been especially commendable
throughout this challenging and evolving
situation.
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FAMILY COURTS AND THE

PANDEMIC

F

ew practices are as dependent on access to the courts as family law. Closures resulting
from the 2020 COVID-19 pandemic presented substantial challenges to that system.
The jurisdiction of the family court division of the Circuit Court includes: dissolution
of marriage; spousal support and equitable distribution; child custody, support and visitation; paternity; adoption; domestic violence; dependency, neglect and abuse; termination
of parental rights; and status offenses such as runaways and truancy.1 Family court matters,
by their nature, are personal, immediate and often emotionally-charged.
Unlike the mandate for a speedy trial or deadlines for filings, which were quickly addressed
by the Supreme Court, the urgency of certain family court matters results from the circumstances of the parties. Judges and practitioners have struggled to address critical matters
while attempting to ensure the safety of those involved. As this issue of the Bench & Bar
approached publication, various taskforces were actively working on protocols for reopening the family courts, and the courts and attorneys began to prepare to implement new
procedures. Because the system is currently adapting to evolving circumstances, the authors
could not provide specific instructions for family court practitioners. Nevertheless, the perspective of those directly involved and the most up-to-date information available seemed
valuable. What follows is a judicial perspective and the experiences of two practitioners,
one who primarily deals with dependency, neglect and abuse matters and guardian ad litem
assignments, and another who has a practice focused on divorce, custody and related issues.

VIEW FROM THE BENCH
O

BY HON. TRACI BRISLIN, CHIEF FAMILY COURT JUDGE, FAYETTE CIRCUIT COURT

n March 12, 2020, the world as we
know it turned upside down. We
received Supreme Court Order
2020-08,2 mandating substantial changes
to our court operations effective March 16
through April 10. As we all know, subsequent orders extended this timeframe and
included the most draconian and unprecedented directive yet, Supreme Court Order
2020-28,3 requiring courthouse closure for
all but very limited circumstances. Like
all of you, I was caught off guard, and if I
am honest, just a little nervous. So many
questions swirled through my mind: How
exactly do we close a courthouse? How
can we protect vulnerable children? How
can victims of domestic and interpersonal violence remain safe when they may
be quarantined with a perpetrator? And,
to a lesser extent, how would decidedly
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technology-challenged judges like myself
navigate telephonic conferences and video
technology as Chief Justice John D. Minton
requested? Scary times indeed.
Those first few days after the original announcement are a blur to me
now. Although regular court operations
almost ground to a halt, judges were
busier than ever. New orders and information were received at lightning speed.
This ever-changing flurry of information
necessitated frequent adjustments, often in
the same day. It was confusing and frustrating – it felt as though there were as
many different interpretations of what to
do as there are judges. Let’s face it, judges
are just lawyers at the end of the day, and
we were all processing and applying each
order in differing ways. For example, many

jurisdictions strictly interpreted the orders
as requiring all hearings, including domestic violence hearings, to be electronic. In
Fayette County, our family court bench
was concerned about the potential for a
petitioner and respondent to be testifying
electronically from the same location. In
that instance, would the petitioner feel
threatened to dismiss the petition? For this
reason and because we have access to a very
large courtroom, we reached a consensus
that Fayette County would continue to
have original domestic violence hearings in
the courtroom, with proper social distancing, unless a party requested an electronic
hearing.
While each county may have had a different approach, there was no right or wrong
answer. What works for one county may

The Supreme Court and Administrative
Office of the Courts want to emphasize,
however, that this will be a slow and careful
reopening, and you may see some changes
and updates as time goes on. Much of our
future depends on a virus that we have little
control over, so we must be flexible. What
may we expect? In-person proceedings will
continue to be limited, which means that
remote participation will continue. E-filing
will be enforced. We will be limiting capacity in buildings, and you may see taped-off
sections throughout the courthouse to
enforce social distancing. Courtroom
appearances may be limited to parties,
attorneys, advocates, and witnesses for quite
some time. Masks will likely be mandatory
for most courtroom participants, including
attorneys. We will be sanitizing common
areas for your protection.

not work for another, and even with exceptional guidance from our Supreme Court,
there simply is no playbook for a global
pandemic. To be completely frank, we
sometimes had to make things up as we
went along. How’s that for instilling confidence in your judiciary? But I can tell you
one thing for certain. Each of your judges,
from Paducah to Pikeville, was working
very hard to process information, attend
trainings and updates, and make decisions
that would keep you and the public safe. No
decision was ever made lightly.
While many of us had disparate approaches,
there is one thing with which every judge
I spoke to agrees. Just because our courthouses will soon be open (and probably
are open to some extent by the time this
goes to press), we are a very long way
from “business as usual.” Our Supreme
Court has created three Court Reopening

Taskforces, including one specific to Family
Court, to address the reopening of courts
in the Commonwealth.4 To better address
different needs in different locales, judges
from each district were appointed to the
Taskforce.
As this commentary was submitted for
publication, family court judges across the
Commonwealth have issued orders and
procedures incorporating recommendations
from the Taskforce in a way that meets
the needs of the particular jurisdiction.
For example, Judge Morgan, family court
judge in the Fourteenth Judicial Circuit, has
issued a detailed order related to reopening procedures, and Judge McClure, family
court judge in the Fourth Judicial Circuit,
has supplemented reopening procedures
with instructions for submission of exhibits
in trials conducted remotely.

And how will we deal with the almost-certain backlogs that we will have upon
reopening? After all, many people have been
waiting an extremely long time to have their
day in court. As long as there are courthouse
capacity restrictions in place, we will have
no choice but to consider alternatives to
large dockets. Each case may have to be
given a specific time to appear. Depending
on the judge’s calendar, additional motion
hours may be scheduled. Larger counties
may have to rely entirely upon Zoom or
Skype dockets for as long as courthouse
capacity restrictions remain. Retired judges
may be called back to service. Many counties will have volunteer mediators at the
ready, including those willing to hold electronic mediation.
While we will do everything humanly possible to assist you and your clients, we can
only be successful if we have your help. It
is incumbent upon you, as lawyers, to make
use of mediation and other creative methods of reaching resolution. This has never
been more crucial. Talk earnestly with your
clients. Flippantly saying “I’ll see you in
court” loses its edge in such unusual times.
If we are to gain some semblance of normalcy both in our courthouses and our lives
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in general, we must truly look at court as a last resort. Make every attempt
to settle where possible. We will take care of the rest, although we need your
patience as we continue to learn the appropriate technology to adapt to these
unconventional times.
We know the last few months have been difficult for you and your clients.
You’ve had to learn new ways to practice your profession, and you’ve probably
lost some income in the process. The genuine camaraderie of catching up
with colleagues while waiting in a crowded courtroom for motion hour to
begin has been lost. My heart aches for the attorneys who have missed out
on it for so long and may have to wait even longer to shake hands or share a
hug with friends. Yet, somehow, each of you has managed to hang in there.
Michael Jordan once said, “Obstacles don’t have to stop you. If you run into
a wall, don’t turn around and give up. Figure out how to climb it, go through
it, or work around it.” We have learned how to plow straight through that
wall. Together, we will continue to do so, and we will be a stronger and more
versatile bench and bar than ever before. Of this, I am certain. Stay safe, stay
healthy, and we hope to see you soon.

JUDGE TRACI BRISLIN

was elected to the bench
in 2014. She has been
Chief Judge of the Fayette Family Court since
2019. She is on the Kentucky Children’s Justice
Act Task Force, was
appointed to the Domestic & Sexual Violence
Prevention Coalition, is
a member of the Lexington Human Trafficking and
the Kentucky Statewide Human Trafficking Task
Forces, was a member of the Supreme Court Standing
Committee on the FCRPP and is chair of the DNA
Section of the GAL/CAC Legal Training Committee.

D

ependency, Abuse, and Neglect court, at
the best of times, operates with insufficient
resources. The existing limitations resulting from a lack of resources prior to COVID-19
were numerous: drug screening facilities that are
only open during banker’s hours; social workers
overloaded with cases; insufficient classes and
treatment options; and the overarching problem of socially disadvantaged individuals who
lack access to mental health and substance abuse
treatment, often have little access to reliable
transportation, and whose children are placed
several counties away.

IMPACT ON
DNA AND GAL
PROCEEDINGS
BY ASHLEY LARMOUR

24 | JULY/AUGUST 2020

Adding to these perennial issues, the COVID19 pandemic has resulted in the closure of most
drug screening facilities, cancellation of most
of the classes required for case plans, and the
inability of social workers to supervise visits or do
home visits. Since mid-March, the Department
for Community Based Services (DCBS) terminated in-person contact as much as possible and
has been utilizing phone, text, and video-conferencing to connect with families in the DCBS
system.
Dependency, Abuse, and Neglect courts have
not been uniform in their interpretation of the
Supreme Court’s orders limiting court proceedings. This was especially evident from mid-March
to mid-April, when some courts quickly pivoted
to using technology to maintain some semblance
of a dependency, abuse, and neglect docket while
others lagged behind in transitioning to a video
or phone conferencing system. As the limitations
on court proceedings are expected to continue,

dependency, abuse, and neglect courts are
turning more and more to hearing cases
remotely.
While COVID-19 is likely to inspire some
permanent changes to our society and court
systems, dependency, abuse, and neglect
court is not a proceeding that easily lends
itself to a virtual platform. So often, despite
the best attempts of court-appointed counsel, a face-to-face meeting is the only way
to connect with clients who often have no
access to or ownership of an email address,
have a transient lifestyle, and whose phone
numbers are in and out of service and often
change. Utilizing a video/phone court
system requires that court-appointed counsel have an opportunity to speak with the
client prior to the remote court proceeding,
which is often difficult, if not impossible.
Those attorneys who are able to speak to
their clients about stipulations or to go
over reports end up expending more time
and financial resources for a court-appointed role that already provides minimal
compensation.
Guardians Ad Litem have a different, but
no less onerous, burden in trying to advocate for the best interests of the children
they represent while also being limited in
their ability to reach solutions for the new
and existing concerns of those children.
Children in the custody of the Cabinet for
Health and Family Services have ceased to
have in-person visits with parents with little
advance warning. While visits are occurring
telephonically and via video, parents often
have little access to the internet with constantly-changing phone numbers.

ASHLEY LARMOUR is an attorney with Larmour Law Office PSC, located in Georgetown,
Ky. She focuses her practice in the areas of family law, guardianships, juvenile law, probate,
criminal defense, and personal injury. In 2019, she was asked to join the Kentucky Bar
Association committee for Child Protection and Domestic Violence and the Kentucky
Children's Justice Act Taskforce. Larmour received her B.A. degree from the University of
Kentucky and completed the summer session of the Women's Campaign School at Yale in
2005. She then earned her J.D. degree from Ohio Northern University, Pettit College of Law.

have not automatically been suspended,
some placements have been reticent to
allow visitation. While some placements
have declined to provide supervision and
stopped visits due to safety concerns, it is
just as likely that some have stopped visits
to further an agenda of gaining permanent
custody of the placed child.
Furthermore, judges are going to be faced
with parents who often struggle with substance abuse issues but who have been
without drug screens for multiples months
through no fault of the parent. The months
without progress on a case plan or the
ability to drug screen will collide with the
federal mandate to achieve permanency for
children within one year of placement by
the dependency, abuse, and neglect court.5
The end result may be granting permanent
custody to the placement or changing the

goal to adoption in a larger number of
cases. When you consider that the stay-athome restrictions were in place for nearly
25% of the year allotted to parents tasked
with working their case plan, the time
constraints become more concerning and
onerous. The need to give parents reasonable time to complete their case plans must
be balanced against the extended time that
children will be in placement due to the
parents’ inability to work their case plan and
the children’s need for permanency.
These issues highlight the need to put a
plan in place as there are mounting concerns that we will see a resurgence of
COVID-19 in the autumn/winter. There
are no easy answers in these unprecedented
times, but the additional difficulties are
clearly placing a strain on a system already
overburdened and underfunded.

This scenario was already very difficult for
children who were in placement when the
COVID-19 social distancing requirements
restricted contact with their families. However, children who have been removed and
placed in foster care during the COVID-19
restrictions have been cut off from contacting or visiting their families at a time when
we all are worried about the safety of our
loved ones.
Once the dependency, abuse, and neglect
courts reopen, the court system, legal representatives, and families will face additional
challenges. While visits with children
in placement with relatives or fictive kin
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GENERAL
PRACTITIONER’S
PERSPECTIVE

BY JAMES K. MURPHY

T

he Family Court system, like the rest
of the judicial system in Kentucky,
was blindsided by the COVID-19
pandemic. For family law practitioners,
with many matters greatly dependent on
access to the courts, their practices came to
a sudden and unwelcome halt. Local Family
Courts have followed the Supreme Court
Orders concerning access and continuances,
but the process has not been without challenge and a modicum of conflict for family
law attorneys.6
For example, there are 10 Family Court
Divisions in Jefferson County and each
division has its own nuances of process
and procedure. This lack of uniformity
was mirrored in the practices employed by
Family Courts in various circuits throughout the state. During the most restrictive
portion of the shut-down, each division in
multi-division circuits, and each circuit in
single Family Court circuits, established a
protocol for motion practice that did not
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involve in-person appearance. Specifically,
the courts set deadlines for motions and
responses and issued written rulings. If a
hearing was necessary, a hearing would be
set for times beginning in June or as late as
October. Those initial protocols appear to
be continuing in the reopening procedures
the various courts are adopting, resulting in
a greater emphasis on written pleadings as
opposed to in-court argument.7
Many practitioners initially expressed frustration at the lack of uniformity, but have
come to work with each division’s or circuit’s guidelines. For the first few weeks,
the courts only heard emergency motions
or hearings such as emergency custody,
domestic violence and temporary removal
hearings. These hearings were a mix of
remote and in-person participation. As
many of the courts became familiar with
online meeting platforms such as Zoom
and Skype, those courts were able to hear
less emergent but necessary motions such

as parenting time, and in the past several
weeks, several courts have begun conducting motion hour via Zoom or Skype.
At this point, we are looking at Phase I of
the reopening process. On June 1, 2020,
the courts began to “reopen,” but that will
not be a return to the pre-COVID days.
Attorneys expect the courts to require strict
compliance with Chief Justice Minton’s
orders and discourage personal appearances
as much as possible.
Presumably, there will be screening in place
which will include entrants being asked
screening questions and perhaps on-site
temperature checks. Masks will be required.
Hand sanitizer will be available, with its use
encouraged at several points of entry.
The Family Court is in the process of establishing guidelines for each docket: Circuit
(both motion practice and hearings), EPO/
DVO, DNA and Paternity. Each docket is

ENDNOTES
1
2

JAMES K. MURPHY primarily practices family law in Jefferson
County and also serves as a Guardian Ad Litem and Parents
Attorney on the Dependency, Abuse and Neglect Docket. He
received a B.A. and J.D. from Washington & Lee University.
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expected to be very different from the past. With the exception of attorneys and indispensable parties, other parties will
be discouraged from coming to court. While necessary, this
will be a challenge as Zoom meetings cannot replicate the
immediacy of in-person hearings, and issues of available technology and reliable internet
connection in many areas of the state for both attorneys and litigants will present challenges.
The former practice of counsel congregating in the courtroom or hallways prior to motion
hour will probably be discouraged or discontinued. This will inhibit the collegiality among
the Family Court Bar and may slow down cases as practitioners use this opportunity to
informally resolve issues in other cases when they run into an attorney on the other side.
A large number of cases have been in limbo since March and litigants, while understanding, are naturally growing weary of the delay. In addition to this ever-increasing backlog,
practitioners expect an onslaught of cases as a result of the COVID-19 crisis.
The next several months are going to be extremely busy and stressful for Family Court
practitioners. Attorneys are committed to remaining healthy and safe during this re-opening
period while welcoming some semblance of a regular work schedule.
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KRS 23A.100.
In re: Kentucky Court of Justice Response to
COVID-19 Emergency, Order No. 2020-08
(Ky. Mar. 16, 2020), https://kycourts.gov/
courts/supreme/Rules_Procedures/202008.pdf.
Amended Order In re: Kentucky Court of
Justice Response to COVID-19 Emergency, Order No. 2020-28 (Ky. Apr. 24, 2020),
https://kycourts.gov/courts/supreme/Rules_
Procedures/202028.pdf.
Press Release, Admin. Office of the Courts,
Chief Justice Minton Forms Reopening Task
Forces to prepare courts to resume limited
in-person services (May 1, 2020), https://kentucky.gov/Pages/Activity-stream.aspx?n=KentuckyCourtofJustice&prId=175.

See, e.g., 42 U.S.C. § 675(5)(C).
The Supreme Court orders are published as issued on the Kentucky Court of Justice website,
https://kycourts.gov/courts/supreme/Pages/
rulesprocedures.aspx. Frequent reference is
recommended in view of the rapidly-changing
circumstances.
At the time this article was submitted for
publication, the June 1, 2020 initial reopening
deadline had passed and courts across the state
had issued orders and directives outlining that
particular court’s new procedures. Local bar associations maintaining websites have published
the local court orders as issued, and copies
should be available from local court administrators.
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FOLLOW UP: KENTON COUNTY

SAVES ARCHITECTURAL

C

ovington’s historic Bavarian Brewery building has been repurposed as
part of a new Kenton County Government Service Center, an elegant
solution that fulfilled the county’s need for
suitable office space and saved an architectural icon that had been slated for the
wrecker’s ball.
The fate of the 1909 structure was a subject
of a 2017 Bench & Bar article on the law
of historic preservation. The article mentioned that the brewery complex had been
acquired by the county, but had to leave
the story there because of a publication
deadline. The prior owner had applied for
a permit to demolish the structure, had
had its application denied by the City
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of Covington, and had lost an appeal in
Kenton Circuit Court.1
The county fiscal court has since acquired
the building, committed $27 million to
an adaptive re-use of the most significant
portion of the old brewery and paired it
with a new five-story structure connected
by glass-clad passage-ways on the first four
stories. The new complex was dedicated at a
gala ceremony held on November 15, 2019.
Thus preserved for succeeding generations
are the best of the brewery’s distinctive
Romanesque features: its stone structural
massing, its bowed front, and its crenellated roofline suggestive of a castle. The
preserved portion of the structure is of a

piece with the architecture of much of surrounding Covington’s nineteenth century
Italianate architecture.
The complex has transformed Covington’s
West Side, which has been hard-pressed
since the construction of I-75 in the 1960s.
Although closed to the public at press time
by the COVID-19 emergency, the 88,000
square foot complex is the new home to
the Kenton judge-executive and fiscal court,
the county attorney, the sheriff, the county
clerk, the property valuation administrator,
and of planning and development services.
The preserved portion of the brewery building is emblazoned with a large painted sign
captioned “Bavarian” in tribute to the original use.
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& Bar and chairman of the Communications and Publications
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vacated by the county, was badly outmoded.
The building afforded no surface parking,
had poor accessibility, complicated highway
access, and failing infrastructure. The old
building had also been used at various times
as Covington’s city hall, for the Kenton
County Detention Center, as the home of
the circuit and district courts for the 16th
Circuit, and as the office of the Kenton
Circuit Clerk. In prospect
for the building, with its
commanding views of Roebling Suspension Bridge, the
Ohio River, and the Cincinnati skyline, are market-rate
condominiums.3

TREASURE
The Bavarian Brewing Company began
life in 1866 and was one of the two principal breweries in northern Kentucky for
decades – Wiedemann in Newport was the
other. Buffeted by the national marketing
campaigns of national breweries, Bavarian
ceased operations in 1966.2 The brewery
complex was used as a brewpub in the
1990s, and as a restaurant and nightclub
for three years until 2006. The complex was
acquired in 2008 by Columbia Sussex, a
northern Kentucky commercial real estate
developer, which had applied for the demolition permit after it determined that it
could not devise a profitable use for the old
buildings.
The old Kenton County Building at 303
Court Street, opened in 1970 and now

By redevelopment of the new complex,
Kenton County has recommitted the bulk
of its operations to its core city of Covington, by far the county’s most populous.
The complex, has been met with positive
reviews from preservationists.
“The historical community thinks this is a
tremendous victory,” said John Boh, secretary of the Kenton County Historical
Society. “It reflects the German heritage of
northern Kentucky and adds to the city’s
identity.”

but that’s a problem when they repurpose
‘white elephant’ buildings for new use …
The complex is a good addition to the
neighborhood,” she said.
The manager for the project was Turner
Construction. Design and architectural services were provided by Brandstetter Carroll.
The new complex faces Interstate 75. The
accompanying photo displays it bathed
in green light as an expression of Kenton
County’s solidarity with COVID-19
victims and caregivers.
Photo credit: Kenton County Fiscal Court.
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“I’m glad part of the brewery was saved,”
said Margo Warminski, director of the
Cincinnati Preservation Association. “It’s
unfortunate that buildings were torn down,
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Changes Kentucky Workers' Compensation,
Unemployment and Leave Laws
BY LIRA JOHNSON

A

s an employment attorney, I work
with businesses to create legallycompliant employee safety training, policies, and benefits. An outbreak
of infectious disease requires synthesizing
the many laws that govern these workplace
issues. Although the SARS pandemic in
2003 and the H1N1 influenza pandemic in
2009 provided some experience, COVID19 brought new challenges and new laws
affecting employers. As a direct result of
the public health emergency, Kentucky
made significant changes to its workers
compensation and unemployment insurance laws, and Congress enacted two new
federal leave laws.

KENTUCKY EXPANDS
WORKERS COMPENSATION

On March 6, 2020, Kentucky led the
country with early recognition of the
COVID-19 public health emergency,
establishing a state health operations center
and then issuing a series of emergency
orders designed to minimize the spread of
disease and protect affected citizens. The
state recognized the importance of isolating
sick individuals and quarantining exposed
workers, as advised by the Centers for Disease Control (“CDC”). Unless testing was
available, the quarantine period would last
14 days. The quarantine directly affected
healthcare providers and first responders
who encountered infected individuals at
work, but it was not clear that a healthy
worker was entitled to workers compensation benefits during the quarantine period
under KRS 342.0011(1). On April 9,
Governor Beshear issued Executive Order
2020-277, which provides that during the
public health emergency, an employee
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removed from work by a physician due to
occupational exposure to COVID-19 will
receive temporary total disability payments
under KRS 342.739(1)(a) during the period
of removal, beginning on the first day, even
if the employer challenges the claim. The
order creates a presumption of occupational
exposure for employees of certain businesses and governmental workers, including
health care entities, grocery stores, postal
workers, child care workers, first responders
(law enforcement, EMS, fire department),
correction officers, military and activated
National Guard, domestic violence shelter
workers, child advocacy workers, rape crisis
center staff, and employees of the Department for Community Based Services. The
order does not prevent the employer from
challenging the claim, but left employers
wondering how the presumption would be
implemented.
On April 15, the Commissioner of the
Kentucky Labor Cabinet’s Department of
Workers’ Claims issued written guidance
explaining that the order applies prospectively beginning on April 9 for all employees
covered by workers compensation. Under
the presumption of occupational exposure
for the specified categories of work, temporary total disability benefits will be paid
unless the employer can demonstrate a
good-faith reason for denial, such as showing that the sole basis for the physician’s
order is that the employee was exposed
by his spouse to COVID-19. Employees
whose work is not presumed to cause exposure have the burden of demonstrating the
connection between their work and their
physician’s order to quarantine in order to
receive temporary total disability benefits

for that period. The
temporary total disability payment is subject to offset by
unemployment benefits received during
the same period and by paid leave received
under the Families First Coronavirus
Response Act (“FFCRA”).

KENTUCKY EXPANDS
UNEMPLOYMENT BENEFITS

Recognizing that the only means of preventing the spread of infection was to
reduce person to person transmission,
Kentucky moved quickly to limit activities
that involved close personal interaction.
Thousands of employees were left with no
work as businesses reduced operations or
were required to close. Many employees
with younger children were left without
childcare when schools canceled in-person classes and childcare centers closed
on March 20. To help mitigate the sudden
loss of work, Executive Order 20-235,
issued March 16, waived the initial 7 day
waiting period for unemployment benefits
and instructed that the unemployment
statute, KRS 341.350, should be liberally
construed to allow the department overseeing unemployment benefits “discretion
on how to apply the standards for ability
to work, availability to work, work-search
activities, and suitable work in the context
of COVID-19.”
The system for handling claims has been
overwhelmed, with the Department of
Labor reporting nearly 743,000 claims filed
in Kentucky from mid-March to mid-May.
On March 23, Kentucky announced that
employers with 50 or more employees who
would be terminating/laying off 15 or more

Emergency Paid Sick Leave & Emergency FMLA Expansion

DO YOUR EMPLOYEES QUALIFY?
Are you a private employer
with fewer than 500 employees?

Is your employee any of the following?
1. Self-quarantined or isolated under a federal, state, or local order?
2. Self-quarantined by a health care provider for COVID-19 concerns?
3. Experiencing symptoms of COVID-19 and seeking medical diagnosis?
4. Caring for a family member covered by 1/2 above?

Emergency paid sick leave/Emergency
FMLA Expansion not available

5. Caring for a child whose school or place of care has been closed or is
unavailable due to COVID-19?
6. Experiencing any substantially similar conditions specified by the
secretary of Health and Human Services?

For whom is your employee caring?
SELF

Does your employee work full-time?

Your employee qualifies for
up to 80 hours of paid sick
leave at the highest of:

Your employee qualifies for their average
hours worked in a two-week period of
paid sick leave at the highest of:

1. Their regular rate of pay
2. Federal minimum wage
3. Local minimum wage
Pay is capped at $511/day or $5,110 total

SOMEONE ELSE

Does your employee work full-time?

Your employee qualifies
for up to 80 hours of
paid sick leave at:

Your employee qualifies for their
average hours worked in a twoweek period of paid sick leave at:

Two-thirds of their regular rate of pay
capped at $200 per day or $2,000 total

Has the employee been employed for at least 30 days, and is the employee unable to work
(or telework) due to a need for leave to care for their child under 18 years of age because the child's
school or place of care has been closed or is unavailable due to a public health emergency?

Is the employee unable to work (or telework) due to a need for leave to
care for their child under 18 years of age because the child's school or place
of care has been closed or is unavailable due to a public health emergency?

Your employee may use 10 additional
weeks of Emergency FMLA Expansion, paid
at two-thirds of their regular rate of pay,
capped at $200 per day or $10,000 total

Your employee may
elect to use any accrued
vacation, personal,
medical or sick leave

Emergency FMLA
Expansion not available.

Emergency FMLA Expansion not available.
However, your employee may be eligible
for 10 weeks of unpaid FMLA
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employees should electronically submit
claims on behalf of those employees.1
On March 25, Governor Beshear issued
Executive Order 2020-257, which provided that only “life-sustaining businesses”
could remain open. In recognition of the
impact that this would have on work, he
also announced that effective immediately, unemployment benefits would be
extended to individuals who would not
ordinarily receive unemployment, including self-employed individuals, independent
contractors, childcare workers employed by
religious organizations, substitute teachers,
and individuals who left their job for good
cause because of reasonable risk of exposure
to COVID-19 or because of caring for a
family member with the virus.2
Legislation to temporarily expand insurance coverage was signed into law on
March 26, 2020 (S.B. 150). The law provides that during the state of emergency,
the Governor may waive or suspend the
provisions of Kentucky’s unemployment
statute and regulations to protect workers affected by the emergency executive
orders. It specifically approves suspension of the seven-day waiting period, the
work-search requirements, and the minimum qualifying period for working prior
to obtaining benefits and allows coverage
of self-employed and individuals not otherwise covered by unemployment benefits.
The law also allows the Governor to delay
the date when businesses must make contributions to unemployment insurance
and provides that employers with no more
than 100 employees who experience layoffs
due to the emergency orders will not have
their reserve ratio impacted. Finally, the
law approves payment of unemployment
insurance benefits to workers who have not
stopped working but whose work hours
have been reduced by more than 10 percent
but less than 60 percent. Taken together,
these changes allow a significant number of
Kentucky individuals who would otherwise
not qualify for benefits to be paid.
As the executive orders are modified to
allow businesses to resume operations, the
liberal interpretation of the unemployment
statute is being modified. In late May,
employers were told that if they recalled
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employees who refused to accept suitable
work, they should report the refusal to the
Department of Workers Claims and that
this may disqualify an individual from continuing to receive unemployment benefits.
This information and other answers to
frequently asked questions by employers is
available at this link:
https://kcc.ky.gov/career/If-you-arean-Employer/Pages/default.aspx

FEDERAL LAW EXTENDS
PAID LEAVE

As illness and infection spread, the need
for employee leave increased. In March,
when testing for the virus was unavailable
to most individuals, employers were inundated with employee requests for leave as
physicians ordered individuals with symptoms or exposure to COVID-19 to remain
at home for 14 days. Other employees
requested leave to care for their children
who were no longer attending school in
person and had no daycare facilities available. At that time, the Family and Medical
Leave Act (“FMLA”) allowed qualifying
employees to take up to 12 weeks of unpaid
leave due to the employee’s own serious
illness or the serious illness of the employee’s spouse, child or parent.3 It applied to
employers with 50 or more employees and
to employees who had worked at least 12
months and 1250 hours. The FMLA did
not clearly apply to employees who were
not ill but were in quarantine, and it did not
apply at all to employees who needed leave
due to school/daycare closings.
With immense public pressure to provide
support for business and employees who
were affected by COVID-19, Congress
quickly passed the Families First Coronavirus Response Act (“FFCRA”) and it was
signed into law on March 18.4 The FFCRA
established “emergency paid sick leave” – an
entirely new type of leave – and amended
the FMLA to add a new category of leave
for a “public health emergency” that left an
employee without childcare. Both types of
leave took effect on April 1 and will end on
December 31, 2020. Employers must post
a notice of the leave law, which is available
from the Department of Labor’s website
at this address:
https://www.dol.gov/sites/dolgov/files/
WHD/posters/FFCRA_Poster_WH1422
_Non-Federal.pdf

Employers and employees alike were surprised that the leave laws do not apply to
employers with 500 or more employees
and that healthcare providers and emergency responders may choose to exclude
their employees from coverage. Employers
who were already suffering reduced cash
flow were dismayed to find that the new
leave laws required them to issue pay to
employees who were not working, although
the payments can be offset against federal
employment taxes. Implementing the new
leave with less than two weeks’ notice and
without the benefit of receiving proposed
regulations in advance left employers frustrated and made implementing the benefits
very challenging.

EMERGENCY PAID SICK LEAVE

The Emergency Paid Sick Leave Act
(“EPSLA”) applies to any employee of a
private employer with 1-499 employees
and to public employers, regardless of the
employee’s length of service.5 A full-time
employee is entitled to up to 80 hours of
emergency paid leave if the employee:
(1) is subject to a federal, state or local
quarantine or isolation order;
(2) has been advised by a healthcare
provider to self-quarantine;
(3) is experiencing symptoms of
COVID-19 and is seeking a
diagnosis;
(4) is caring for an individual covered
by (1) or (2);
(5) is caring for a son or daughter whose
school or place of care is closed or
whose child care provider is unavailable due to COVID-19; or
(6) is experiencing any other substantially-similar condition specified by
the Secretary of Health and Human
Services.

Part-time employees are entitled to a
proportionally similar amount of paid
time off, based on average hours worked
in a two-week period. The rate of pay
is based on the employee’s regular rate,
but capped at $511/day for full-time
employees and $200/day for part-time
employees.

EMERGENCY FAMILY AND
MEDICAL LEAVE EXTENSION

The Emergency Family and Medical Leave
Act Extension Act (“EFMLA”) provides up

WHAT’S NEXT?

to 12 weeks of leave to employees of a covered employer who must care for a minor
child because of a COVID-19 related
school closure or loss of childcare provider,
if the employee cannot work from home
or telework.6 Covered private employers
are those with 1 to 499 employees (unlike
the rest of the FMLA, which applies to
employers with 50 or more employees). To
be eligible for leave, the employee must
have been employed for at least 30 calendar days (unlike other forms of FMLA
leave, which require at least 12 months
of employment and at least 1250 hours
worked). The first 10 days of EFMLA
are unpaid, unless the employee uses the
emergency paid sick leave described above
during that time period. After the first 10
days, the remaining leave is paid at 2/3 of
the employee’s regular rate of pay, capped
at $200/day. Because all leave under the
FMLA is capped at 12 weeks during a
12-month period, some employees may
have exhausted some or all of their annual
allotment of FMLA leave before the
EFMLA was enacted.

TAX CREDITS FOR
FFCRA PAID LEAVE

To claim tax credits to offset paid leave,
employers must keep records of the payments and documentation of the leave,
utilizing guidance and forms published by
the Internal Revenue Service and available
at the following link:
https://www.irs.gov/newsroom/covid-19related-tax-credits-for-required-paidleave-provided-by-small-and-midsizebusinesses-faqs

As the FFCRA went into effect and
throughout April and May, the IRS has
updated (and occasionally changed) its

guidance, so employers and attorneys
should be sure that they are utilizing the
most recent advice and forms.

FEDERAL GUIDANCE
ON FFCRA LEAVE

The Secretary of Labor has issued regulations implementing the EPSLA and posted
answers to frequently-asked questions. The
guidance clarifies that no emergency paid
sick leave or EFMLA is available to an
employee who is not working because the
government has ordered the business to
close or because the business does not have
work available. The vast numbers of businesses shuttered under emergency orders
or due to lack of work has significantly
reduced the number of employees who may
have benefited from the laws.
The Department of Labor’s website has
posted the regulations and guidance at
these links:
https://www.dol.gov/agencies/whd/
pandemic/ffcra-questions
https://www.dol.gov/agencies/whd/
pandemic/ffcra-poster-questions

Over time, the posted guidance has been
updated and changed, often without
clear indication to the reader of exactly
when or how the information was revised
or expanded. Employers and attorneys
should check the most recent postings to
be sure that they are in compliance with
the interpretive guidance. Key provisions of
the FFCRA are incorporated into a decision tree/flow chart that accompanies this
article.

Unless further action is taken, the changes
to Kentucky workers compensation and
unemployment insurance will end when
the public health emergency ends. When
the governor announces that the emergency is no longer in effect, thousands of
individuals who are receiving temporary
total disability and/or unemployment
benefits will immediately be disqualified
under Kentucky’s state laws, despite being
under quarantine or otherwise away from
work due to COVID-19. Some of these
individuals may qualify for pandemic
unemployment assistance under new
unemployment insurance benefits created by the Coronavirus Aid, Relief and
Economic Security Act (“CARES Act”),
but those benefits will end on December
31, 2020, along with the FFCRA leave
benefits. Even if the economy rebounds
quickly, public health authorities have
warned that new outbreaks of infection
will continue to cause closures in some
workplaces and regions, creating periods of unemployment for many workers.
To provide some safety net to displaced
workers and to keep the economy from
becoming trapped in recession, the federal
and state governments need to consider
how to provide COVID-related benefits
until an effective vaccine is widely available. If the disease continues to circulate
widely throughout the United States, it
may be appropriate to enact federal legislation that creates a centralized, national
system of administration to provide payment to individuals who continue to be
affected by COVID-19.
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YOU ARE A

NON-BANKRUPTCY
LAWYER IN AN EPIC DOWNTURN:
10 THINGS YOU SHOULD
KNOW ABOUT CHAPTER 111
BY LEA PAULEY GOFF, ESQ.

W

hile we all hope otherwise, a
deadly pandemic, a turf battle
over oil and systemic changes
in the retail marketplace seem to have
us on the cusp of a historic downturn. A
record-breaking stimulus effort has eased
some of the immediate pain, but it will run
out or simply be incapable of resurrecting
consumer confidence in the collective activities and spending that drive our economy.
More clients will need bankruptcy relief,
and more of their clients and customers
and borrowers will seek that relief. While
state courts are virtually closed, bankruptcy
courts in Kentucky are still operating, albeit
with many hearings becoming telephonic.
When one tells young lawyers that bankruptcy is an important component of
capitalism, they sometimes look as though
that is hard to believe. But then the explanation that every system must have a way
to deal with financial failure — personal
or business — makes them understand it
differently. A system that is too lax will
embolden the reckless and the greedy,
whereas a system that is too punitive will
chill the entrepreneurism for which the
American economy is known. Chapter 11
is a complex and sophisticated process to
get to the right place on that continuum,
serving the twin interests of preserving
and distributing value to creditors and
permitting fresh starts. It is a do-not-trythis-at-home proposition. Many creditor
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“

clients have learned the hard
way that in Chapter 11, if you
are not at the table, you can
be on the table. Subject matter
expertise and experience are
critical to high quality representation of clients. However,
in an epic downturn of the
type that appears to have
begun, everyone will be a
bankruptcy lawyer to a degree,
whether intended or not. The
questions will come. Knowing how to spot
the issues on which the client needs help is
critical. This brief tutorial is a start.

CHAPTER 11 CAN BE FAST
AND FURIOUS: NOTICING AND
TRIAGE ARE CRITICAL.

When a lawsuit is filed in a U. S. District
Court, it is not uncommon for months to
go by before there are depositions or hearings. However, a Chapter 11 starts with a
bang, not a whimper. Immediately on filing,
there are numerous “first day motions” that
are literally heard on an interim basis within
the first two to three days of the case. A
creditor lawyer can find herself cross-examining a debtor’s CEO at an afternoon
hearing on the same day she learns about
the case. Filings can be voluminous. In the
Chapter 11 of hemp processor GenCanna
in the Eastern District of Kentucky, there
were 173 electronic case filing entries in the
first 30 days of the case. In the Hartshorne

Perhaps the Earth was made
round so that we cannot look
too far down the road.

”

- Isak Dinesen, Out of Africa

Mining case in the Western District of
Kentucky, that number was 162. In the
Sears Chapter 11 in New York, there were
768 documents filed or entered during that
same time. A decision must be made about
whether every notice will be requested and
monitored, one will just monitor the ECF
filings. The lawyer will need to have an
understanding about issues to which he
will pay attention (like contract assumption
notices, bar dates, or the plan) and those his
client might not want to invest in monitoring (i.e. professional fee applications).
The Court may enter an order limiting
the noticing on most issues to a group of
key parties and those who request it. There
will be many motions on which the typical
notice is shortened, even to just a few days.
The lawyer must quickly determine the
nature and size of his client’s interest in the
case and proceed accordingly. The biggest
Chapter 11s are often filed in Delaware

or New York, and the lawyer will need to
make a local counsel decision, but Chapter
11 lawyers from other states often practice
in those courts.

THE AUTOMATIC STAY IS
SERIOUS AND BROAD.

Even non-bankruptcy lawyers usually know
that the filing of a Chapter 11 petition
automatically stays nearly all actions against
the debtor or its assets. That stay provides
the breathing room for the debtor which is
a central tenet of Chapter 11. Courts take
it seriously and will penalize knowing violations. Some non-bankruptcy practitioners
don’t realize that the stay does not just stop
collection letters, repossessions and lawsuits. It also can prohibit continuation of
an existing action, set-offs, some lien filings
(but, importantly, not all) and many other
activities that can have some effect on the
debtor’s assets and financial picture.

Many vendor creditors with ongoing contracts with a debtor are surprised that a
debtor may argue that the vendor must
continue supplying it, notwithstanding
past due amounts owed prepetition. The
creditor’s rights on this point will depend
on the contract at issue, and there may be
defenses or protections which the vendor
can request from the court.

CREDITORS’ COMMITTEE
MEMBERSHIP CAN BE
VALUABLE.

The Office of the United States Trustee, an
arm of the Justice Department that monitors and may take positions in Chapter 11
cases, will usually try to appoint an Official Committee of Unsecured Creditors
in all but the smallest Chapter 11 cases.
The UST will generally ask the creditors
holding the largest 20-30 unsecured claims
(more in bigger cases) if they wish to apply
for Committee membership. The UST

will select among those expressing interest and try to form a Committee — often
five-seven creditors. Those Committee
members hire counsel for the Committee,
at the estate’s (i.e. debtor’s) expense. They
can be reimbursed their personal expenses,
but not attorney fees, if there are meetings, but much business is done by phone.
Committee members represent the entire
unsecured creditor body and have fiduciary
duties in that regard. The principal benefit
to the member is that it will have much
more influence and information than other
creditors and have it on the estate’s nickel.

THERE IS A NEW SMALL
BUSINESS REORGANIZATION
PROCEDURE.

A new procedure for small business reorganizations was enacted in August, providing
for streamlined (thus, less expensive) procedures for reorganization of businesses
with less than approximately $2.8 million
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in total debt. That legislation became effective in March, 2020. However, as part of
Covid-19 relief legislation, the debt ceiling was raised to $7.5 million for one year.
This will mean that some small businesses
that thought they could not afford Chapter
11, or whose equity holders want a better
chance of retaining their positions than
they would have in a regular Chapter 11,
may now choose to use this procedure. The
new legislation may be found at 11 U.S.C.
Sec. 1181, et seq.

THE DEBTOR CAN USE ITS
PROPERTY DURING THE
BANKRUPTCY CASE, WITH
IMPORTANT LIMITATIONS.

A debtor may use its property post-petition
in its ordinary course of business, except
that leave of court is required for it to use
cash collateral — i.e. cash and receivables
on which a creditor has a lien. In other
words, the debtor may continue using its
real estate, inventory and equipment without permission from the court, but creditors
who believe their collateral is diminishing
in value may seek protection. However,
there will nearly always be a first day
motion to use existing cash and accounts
receivable, or to borrow money — i.e. a
Debtor-In-Possession (“DIP”) loan. Debtors will generally be permitted to use cash
within a budget, and the court can permit
the debtor to obtain additional financing on
a variety of terms. Those orders will likely
grant liens to the DIP lender and those
liens might be junior to a client’s existing
liens, or they could prime them. If the client
has a prepetition lien on the debtor’s assets,
the lawyer will want to know the terms of
the DIP loan.

THE CREDITOR CLIENT’S
PREPETITION DEBT
GENERALLY CANNOT BE
PAID EARLY IN THE CASE,
BUT THERE ARE EXCEPTIONS.

Some Chapter 11 cases pay 100% on unsecured prepetition claims, but often the
number is much lower, or even nothing.
What is paid is usually determined by a
plan of reorganization or a sale of assets.
Unsecured prepetition claims cannot be
paid at the beginning of the case, subject to
a few exceptions. Ordinary employee wage
claims, within limits, may be paid in the
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early days of a case by court order, which
is nearly always granted. Debtors can seek
and get court permission to pay the prepetition claims of “critical vendors” — i.e. those
that the debtor says are very important and
will not do business with the debtor postpetition without that payment. Generally,
the debtor who gets one of these orders
negotiates with the vendor to pay part or
all of the claim up front in exchange for
the vendor’s commitment to post-petition
terms as good as those offered prepetition.
Some bankruptcy courts do not like these
orders, but they are often granted, particularly in larger cases.
Another exception is for contracts which
the debtor assumes. Absent the creditor’s
agreement, an executory contract (performance still due on each side) or unexpired
lease cannot be assumed by a debtor
unless it cures the defaults (i.e. including
the prepetition amount owed). Thus, early
contract assumption may get a creditor
paid its prepetition claim (and often gives

some protection against preference claims),
but debtors are not required to make the
assumption decision until the plan.

THE VENDOR CLIENT
SHOULD HAVE A CLEAR
UNDERSTANDING OF THE
POST-PETITION BUSINESS
TERMS.

A creditor client will usually need to make
a prompt decision about whether to do
business with the debtor post-petition.
The client will have more freedom to set
terms (days to payment, security, etc.) if it
operates on a purchase order basis, than
it will if it has a prepetition contract that
was not terminated before the bankruptcy
case is filed. The client should document
the terms of sale and payment and will
need to make a decision about whether
to get that arrangement approved by the
bankruptcy court if it might be out of the
debtor’s ordinary course of business. Some
vendors presume that they are guaranteed
to get paid for post-petition goods because
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claims for those sales have priority and
Chapter 11 reorganization plans generally
must provide for payment of administrative claims in order to be confirmed by the
court. However, some debtors do so poorly
even in Chapter 11 that they end up liquidating, with the secured lenders taking
everything, leaving too little money to pay
all administrative claims.

PROOFS OF CLAIM REQUIRE
SOME THOUGHT.

In most Chapter 11 cases the court will
set a “bar date” — the date that proofs of
claim are due. Unless the debtor scheduled the creditor’s claim in a satisfactory
amount, and as undisputed, liquidated and
non-contingent, it will need to file a claim
to be paid a distribution from the estate.
The form looks simple and can often be
submitted online to a claims agent, but the
lawyer needs to note the following: the bar
date order instructions; who should sign;
the supporting documents to attach; which
of a group of affiliated debtors actually owe
the claim; and which of a group of affiliated vendors are actually owed the claim.
There is generally little downside to filing a
claim, but it can waive the claimant’s right
to a jury trial in any preference action the
estate may bring against it. Most initial bar
dates are for prepetition claims only, but bar
dates can also be for administrative claims
or for claims resulting from the rejection of
a contract or lease.

ASSUMPTION SCHEDULES,
PLANS AND SALE ORDERS
CAN HOLD TRAPS FOR
THE UNWARY.

At some point, whether pursuant to a plan
of reorganization or otherwise, a debtor
may seek assumption of a contract or
lease. Despite the requirement that debtors cure defaults to assume contracts and
leases, it is common for debtors to list $0
cure amounts in those notices even though
the debtor certainly knows funds are due
under that contract or lease. The contract
counterparty can be stuck with that cure
amount (i.e. nothing) if it does not object
by the deadline.
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practice and serves as co-chair of the banking litigation practice.
She also serves on SKO’s Board of Directors. She practices
principally from SKO's Louisville office, focusing on business
insolvency matters and commercial litigation. Her practice
includes business bankruptcy and restructuring, informal liquidations, commercial foreclosures, conduit loan issues, lender
liability matters, loan participation disputes, and other credit
facility disputes and commercial litigation in Kentucky and around the United States.
She assists creditors and debtors in industries including energy, healthcare, construction,
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A plan of reorganization sets forth how the
debtor will reorganize or liquidate and how
creditors will be treated. However, plans
frequently include other less intuitive provisions, including releases of debtors and
many other parties and broad exculpation
provisions, while causes of action against
creditors are preserved. Sometimes, creditors can opt out of the releases but may not
realize they could need to do so. There are
many bases for plan objections but whether
the creditor will want to do so will depend
on the size and nature of its interest.
The bankruptcy courts have broad power
to order the sale of the debtor’s property,
including over the objections of lienholders.
Those sales can occur pursuant to plans of
liquidation or reorganization, or they can
be approved by the court as stand-alone
sales. Those sales are usually conducted
after some type of auction process and,
since credit bidding is permitted, are sometimes sold to the lender. The sales are nearly
always “free and clear of liens, claims and
encumbrances.” That protection for the
buyer is central to the bankruptcy sale
process and is very broad. If a creditor and
debtor owe each other money, it is possible
for the debtor’s claim against the creditor to
be sold free and clear of the creditor’s setoff claim against the debtor. There are bases
on which to object, with deadlines usually
set out in a procedures order approved at
the start of the sale process.

PREPARE THE CLIENT FOR THE
PREFERENCE ACTION.

The concept that similarly situated creditors
should be treated similarly in bankruptcy is
a fundamental premise of bankruptcy law.
Preference claims — actions to avoid and

recover transfers by the debtor made during
the 90 days before the bankruptcy filing
(or a year for insiders) — are designed to
prevent creditors who rush in to dismantle
a debtor and get paid to a greater extent
than other creditors from profiting from
that action. See 11 U.S.C. Sec. 547. Thus,
unless subject to a number of enumerated
defenses, creditors can find themselves
repaying money paid for goods they
rightfully sold. Notwithstanding the fundamental premise behind these actions, many
vendors consider them to be hold-up efforts
that have strayed far from the drafters’ original intent. Nonetheless, absent release in
a plan or through a contract assumption,
the odds of drawing a preference claim are
good. The creditor’s lawyer will want to
have her client gather and hold all of the
account information for the two-three year
period before the petition date. Preference
claims often bring another surprise for
vendors. Bankruptcy court jurisdiction is
virtually nationwide. Except for the smallest claims, a creditor can find itself hauled
into court in a distant venue in which it has
never done business but is where the debtor
chose to file its bankruptcy case.
ENDNOTES
1

This article is principally oriented toward
non-bankruptcy lawyers who are representing
creditor clients, not debtor clients. This is because the representation of Chapter 11 debtor
clients is highly technical and must be done by
a practitioner who routinely works in that area.
How a non-bankruptcy lawyer determines
that her business client should explore filing
for bankruptcy itself, and engage Chapter 11
lawyers, would be the subject of its own article.
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A SHARED
MEAL
BY REGGIE VANSTOCKUM, JR.

I

n this year, 2020, we are under attack,
attacked by a creature that can’t reproduce without us. That, to the extent that
it eats, eats us. We can’t see it, but we can
breathe it. Passing it on in little airborne
droplets of mucus. COVID-19 [Corona
Virus Disease, 2019].
Almost 4.5 million people live in Kentucky.1 There are about 330 million in the
United States, 1.3 billion in India, and 1.4
billion in China.
Total world population? About 7.8 billion.
Expected world population in 2050? An
estimated 10 billion.2
That is a great number of complicated,
competing, biological machines we call
people. And we all have to eat.
But our numbers pale in comparison to
other living things. Such as the eukaryotic
cells that comprise each of you. You have
about 37 trillion of them, each carrying the
complete complement of codes necessary to
rebuild yourself.
Now here is where it gets interesting.
Living on, in, and around your body are
many other tiny creatures. Symbiotes
mostly, feeding off you, using your cellular
tissues and metabolism to reproduce. Many
as parasites. How many? Numbers range in
projection from 1 to 10 times the number
of cells that agree to your personality. You
do the math.3
You are covered with them now, and are
under attack. They are your personal, and
not necessarily affectionate, microbiota.
Bacteria, protozoans, viruses, and even
roundworms. It is a viral attack that has
now placed us in this pandemic.
Viruses. You can’t see them, even under a
typical microscope. They were first observed
38 | JULY/AUGUST 2020

in an electron microscope around 1935.
That was the Tobacco Mosaic Virus, a
spring-like bit of genetic material, cloaked
in protein and shaped into a rod-like
length. Why study a tobacco virus first?
There is a lot of money in that product,
and a lot of tobacco in Kentucky.
Viruses are tiny things, 10 times smaller
than the smallest bacteria. There is a curious
debate raging, as to whether they are even
alive. Here is why.
Other than a small amount of genetic code
[RNA (ribonucleic acid), or DNA (deoxyribonucleic acid)], there is nothing there, other
than a protein shield and some sort of
molecular knife to cut into your cells’ walls
[in some, like the Coronavirus, there is also a
lipid envelope]. After that entry, the alien
genetic code is injected, takes over your
cell’s reproductive capabilities, and spews
out copies of itself. You may be breathing
some out of your nose right now.
It is remarkable that we survive at all, from
the onslaught of these microbial beasts.
But we have evolved intriguing defense
systems to kill them innately, or to craft
specific antibody warnings if, after once

being infected by their antigens, they dare
to invade again.
And we are not alone in being targets. Bacteria have evolved their own response to
repulse their viral invaders [bacteriophages,
more about them later]. In fact, their system
is more ancient than ours and, having been
recently discovered, has been turned, by us,
into our own genetic engineering weapon.
We call it CRISPR [Clustered Regularly
Interspaced Short Palindromic Repeats]. Look
for our use of CRISPR in fighting the current viral pandemic.
Here is another important consideration.
Humans need food to survive. To feed our
complex metabolic machinery. But these
tiny terrors also invade our food sources.
Plant and animal pathogens include fungi,
bacteria, viruses, and nematodes. And as
our population has grown, our populations
have grown fewer types of plants and animals, in larger numbers and concentrations.
With such opportunities provided, these
pathogens have exploded in diversity. And
certainly to the detriment of those people
who rely on those limited foodstuffs for
survival.

SOME PLANT EXAMPLES:

The infamous Irish potato blight of 18451850 [a fungus, Phytophthora infestans]. One
million died, more migrated. Ireland’s population dropped from 8 to 5.5 million.
The Southern United States Corn Blight
of 1970 [a fungus, Cochliobolus heterostrophus
(race-t)]. Eighty percent of U.S. corn crop
was susceptible. $1 billion in losses.
Cassava [Manihot esculenta]. One of three
top carbohydrate food sources for the world
population [after rice and corn]. You may
know its starch as tapioca. In the developing world, cassava may feed 500,000
people [even though its skin is toxic, containing cyanide precursors]. In Central Africa,
it is attacked by at least two viruses. The
East African Cassava Mosaic Virus, and
the Cassava Brown Streak Virus.

SOME LIVESTOCK EXAMPLES:

Cattle - “Foot and Mouth” Disease [virus]
and Bovine Spongiform Encephalopathy
[BSE, prion disease, similar to Mad Cow Disease and the wasting disease in deer].
Swine - “Greasy Pig” [bacteria]; Coccidiosis
[protozoan]; Swine Dysentery [bacteria].
Poultry - Escherichia coli [bacteria]; Salmonellosis [bacteria]; Avian Flu [virus]; Fowl
Pox [virus].
So what will this Coronavirus, our
COVID-19 pandemic, do to our food
supply? It attacks the providers of food:
human farmers, processors, transporters,
retailers, and restaurants. Here are some of
the projected impacts.
First, there’s you, right here in Kentucky.
Right there in your kitchen. Staying home,
cooking more, hopefully with foods that are
better for you. One thing that the Coronavirus has taught us, is about “underlying
conditions.” Such as hypertension, obesity,
and diabetes. Will the American lifestyle
and diet change, increasing the health of
the population? Maybe.

But not everyone in Kentucky, in America, in the World, are prosperous enough
to accomplish such a change. And that
will be one of the great tragedies of the
COVID-19 pandemic. The breakdown of
food distribution systems. Farmers unable
to market their product. Crop growers
unable to obtain migrant labor, which has
traditionally harvested their fruits and
vegetables. Labor unwilling to work in the
traditional meat industry, where social distancing and virus protections are difficult
and expensive.4
And think of the impact on global production and distribution of foodstuffs. Closed
borders, banned air flights, increased tariffs.
The economic devastation of stay-at-home
protections.5

upon. Killers, which constantly threaten our
food supply and distribution.
A promising new area of research involves
bacteriophages. Viruses that attack bacteria,
and may be the oldest, and most numerous,
organisms on our planet. Find the phage
specific for a pathogenic bacterium and, like
a silver bullet, kill it. Even phage enzymes,
such as lysins, can attack certain bacteria.
Maybe COVID-19 will stimulate further
investigation into that famous Tobacco
Mosaic Virus. A surprising benefit, perhaps,
of all the tobacco once grown in Kentucky.
ENDNOTES
1

United Nation officials believe that the
Coronavirus pandemic will double the
number of people in starvation. More than
260 million. It’s not that we don’t have
enough food. We do. The question is how
to get the food to them. And are we willing
to pay to do so?

2
3
4

But there is now much more focus on the
science and source of these tiny attackers,
and the workings of our immune system,
which, after decades of passively relying on
antibacterial drugs, turns out to be our most
important weapon.

5

And here is another thought. Perhaps now
we will pay more attention to those pathogens of the plants and animals that we feed

The 2020 Decennial Census is currently ongoing in the United States. Article 1, Section
2, of the Constitution.
www.un.org.
www.nih.gov; www.ncbi.nim.nig.gov.
On April 28, 2020, President Trump triggered
the Defense Production Act of 1950 (DPA,
originally passed during the Korean War), by
issuing an Executive Order defining meat,
pursuant to 50 U.S.C. Section 4511, as “a
scarce and critical material, essential to the
national defense,” and requiring the operation
of meat processing plants.
On May 19, 2020, President Trump issued an
Executive Order, pursuant to the DPA, stating
as follows: “It is the policy of the United
States to combat the economic consequences of COVID-19 with the same vigor and
resourcefulness with which the fight against
COVID-19 itself has been waged. Agencies
should address this economic emergency by
rescinding, modifying, waiving, or providing exemptions from regulations and other
requirements that may inhibit economic
recovery ...”
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CONNECTING WITH YOUNG LAWYERS…

from a Distance?
W

ith each new bar year, the incoming chair of the Young
Lawyers Division starts planning toward the future,
developing initiatives for the year and new goals for the
Division to accomplish. When I pictured becoming chair, it never
occurred to me that we would be beginning the year in the midst of
a global pandemic. However, 2020 and the emergence of COVID19 has shown us that there are some circumstances even the most
prepared cannot predict. Who would have guessed that we would
experience a year without March Madness, the Kentucky Bar Association (KBA) Convention, or our beloved Kentucky Derby?
It is only natural to be disappointed or anxious about cancelled
plans, missed experiences, and the loneliness that can come from
social distancing. However, our legal community is resilient and has
proven its ability to persevere. We are learning to connect remotely
and perform tasks in new ways to benefit our clients. Hopefully,
we are also finding ways to focus on health and wellness as many
work from home or at a slower pace. With that in mind, I have
chosen to look for positive developments during these uncertain
times and draw from new experiences when looking to the future
of the Young Lawyers Division (YLD).
One of my primary goals for this year is to increase membership by
meeting and/or inviting potential members who meet the eligibility
requirements to join the Young Lawyers Division. Membership in
the Kentucky Bar Association Young Lawyers Division is open to
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any Kentucky attorney who is 40-years of age or younger, or who
has practiced law 10 or fewer years. Now that we are all more familiar with Zoom or similar video conferencing platforms, I hope to
use that technology to create small online meetings to discuss the
benefits/activities of YLD and to get to know potential members in
each of the Supreme Court Districts, with the help of the district
representatives. As a member from the Eastern part of the state, in
some ways, it has never been easier to connect with fellow young
lawyers across the Commonwealth.
I also hope to engage current members to become more active in the
YLD using this same approach. My tenure in the YLD has provided
me the opportunity to network with many of the finest attorneys
across the state and to build lasting relationships with lawyers I
may have otherwise never met. Those opportunities don’t have to
cease during social distancing. We can use video conferencing to
connect for committee planning or simply to network and socialize.
Additionally, regardless of when we will be able to meet in person
again, the YLD has already proven that we can accomplish our
goals from a distance. We recently held the 4th annual Legal Food
Frenzy this spring which resulted in 300,000 meals raised for local
food banks! The YLD is proud to help provide this opportunity for
the Kentucky legal community to participate in a statewide hunger
relief effort. Those donations were particularly important this year
as even more Kentuckians faced food insecurity.

Finally, the YLD’s initiative last year was attorney-wellness and I
want to continue to build on the momentum behind that effort.
The KBA has created a committee to focus on attorney-wellness
within the entire bar. I would like to create a similar committee
within the YLD focusing on topics such as work/life balance and
tips for managing stress. I also want to encourage and assist our
current Disaster Legal Services Committee in helping with the
many issues following the pandemic. While this committee’s main
focus is to provide volunteer legal services to those in need after a
disaster, I think there is room to expand the committee so it can
provide resources to help members navigate the changes to their
practice caused by the pandemic.
I’m excited to see what this bar year holds for the YLD and I hope
it includes more young lawyers than ever! While I’d love to see
everyone in person soon, I truly believe the Young Lawyers Division
will have a productive and beneficial year whether we can all be in
the same room or we are only connecting from a distance. There is
no better time to get involved in the Young Lawyers Division than
now. If you would like to join the YLD or want more information
about how to get involved, visit https://www.kybar.org/page/yld
and follow us on Facebook and Twitter. Also, please don’t hesitate
to reach out to me directly at mclick@eastkylaw.com if you have
questions. I’m also always looking for our next project or program
for our members, so if you have an idea for a future project or how
the YLD can better serve its members, please contact me.

ABOUT THE AUTHOR

MIRANDA D. CLICK is a partner at

East Kentucky Law Group, P.S.C.,
where she focuses her practice on
medical malpractice defense, health
care law, and civil defense litigation.
She is a graduate of Alice Lloyd College, where she was valedictorian of her
class, and the University of Kentucky,
College of Law, where she received her
J.D. in 2008.
She is the current chair of the Young Lawyers Division and
has served on the executive committee since 2013. She was
also recently selected as a board member of the Kentucky
Bar Foundation, of which she is also a Fellow. Click is also
a member of the Kentucky Defense Counsel, the Kentucky
Academy of Hospital Attorneys, the Defense Research Institute, and the Pike County Bar Association.

AB
YLD EXECUTIVE
COMMITTEE 2020-2021
YLD OFFICERS

Chair:
Miranda D. Click

Chair-Elect:
Megan P. Keane

Vice Chair:
Lee Metzger

Immediate Past President:
Zachary Horn

YLD DISTRICT REPRESENTATIVES
District 1:
Patricia L. Estes

District 2:
Teresa McMahan

District 3:
Brittany Riley

District 4:
Chapin Scheumann

District 5:
Kyle Bunnell

District 6:
Frank Schultz

District 7:
Don Combs III

LARGE REPRESENTATIVES
Bill Brammell

Seth Fawns

Katee E. Neltner

Brandon Sword

Christine L. Stanley

John Slack

Kelly Ridings

Elizabeth Combs
Sarah McKenna
Olivia Amlung

Janet Luo

Tina Nance

David Spalding
Laura Salzman

LAW SCHOOL AFFILIATES
UK Rep: Jonas S. Bastien

U of L Rep: Kalynn Walls

Chase Rep: Michael Justice

BAR ASSOCIATION AFFILIATES
Bowling Green/Warren Co. Bar Assn: Harrison Donnlley

AB

I know that members of the Young Lawyers Division are doing
good works and accomplishing goals individually in their own communities right now too. I hope to highlight those accomplishments
this year through a Membership Spotlight Campaign on the Young
Lawyers Division’s social media sites. I’ll provide more information
about this in my next article, but my goal is to highlight one YLD
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UK ROSENBERG L AW

Celebrates C L A S S O F 2020
with a

Video Tribute

niversity of Kentucky President Eli Capilouto and Kentucky Gov.
U
Andy Beshear joined UK J. David Rosenberg College of Law
faculty, staff and alumni to celebrate the Class of 2020 in a video
released on May 8.

The commencement ceremony on May 8 was canceled because of the
coronavirus pandemic and social distancing restrictions. However,
UK Rosenberg Law Interim Dean Mary Davis said she plans to one
day shake each student’s hand in person and look them in the eye
as she congratulates them.
“It is your graduation day and even though I’m not physically with
you, I am with you in spirit,” Davis said in the video.
Dressed in graduation regalia for a video recorded on the front porch
of her home, Davis recalled the first day for the students of the Class
of 2020 and reminisced on their three-year journey with peers and
faculty “who are forever part of your story.”
“It’s the most exciting day in the life of law school,” Davis said. “We
get to celebrate you. We get to think about your futures and all the
wonderful things you’ve accomplished.”
UK Rosenberg Law Dean David Brennen was on leave this academic year to participate in the prestigious American Council on
Education’s Fellows Program. Brennen also announced earlier this
year that he would not return as dean.
In the video, Brennen congratulated the last class to graduate during
his 10 years as dean of the UK College of Law.
“Your class has had a pretty wild ride,” he said. “When you arrived in
2017, we had no building and then as soon as we got a new building,
the pandemic happened, and you could only spend part of the year
in the new facility.”
The law building on South Limestone in Lexington, Ky., reopened
in August 2019 following a two-year, $56 million renovation.
“Despite these challenges, we are honored that you will always be a
part of the great tradition of UK Law,” Brennen said. “Our faculty
and staff are second to none and this pandemic has brought out the
best of them on your behalf. …Each of you, as a result, should be
well prepared to enter the legal profession very soon.”
Capilouto also referenced the sacrifices made by the Class of 2020.
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Visit law.uky.edu/news/ukrosenberg-law-celebrates-class
-2020-a-video-tribute to watch
the full University of Kentucky
Rosenberg Law Class of 2020
Commemoration video.

“You have been trained by a world-class faculty, and I know they
are missing the opportunity to celebrate with you today,” he said.
“But they have prepared you to serve your community with integrity
and join the ranks of prestigious Rosenberg College of Law alumni
who lead as attorneys, judges, governors and legislators, as corporate,
non-profit and education professionals across the country.”
In December 2019, the UK Board of Trustees voted to accept a gift
commitment of $20 million from J. David Rosenberg and his wife,
Dianne, and officially rename the College of Law as the University
of Kentucky J. David Rosenberg College of Law.
Rosenberg is a 1974 graduate of the UK College of Law and serves
as senior partner at the law firm of Keating Muething Klekamp
PLL in Cincinnati, Ohio.
In the video, Rosenberg congratulated the graduates on entering
a profession that has given him much satisfaction for more than
four decades.
“College of Law Class of 2020, you are among the most highly
educated citizens of the world,” Rosenberg said. “I can only imagine the impact you will have in the decades to come in advancing
justice, the rule of law, and the wellbeing of the citizens of your
community, our nation and the world.”
Beshear, who served as Kentucky’s attorney general before he
became governor, congratulated graduates from the capital of
Frankfort, Ky.

“My hope is that this experience that we are all going through
brings all of us closer together, reminds us to be good neighbors,
and that we continue to carry the spirit of compassion forward,”
Beshear said. “So, whichever direction you’re going with your law
degree, find ways to give back. Let’s help our fellow human being.
Let’s come out of this pandemic even better people, and I know
that you all are going to lead the charge and help us build that
better world.”
More than 20 UK Rosenberg Law faculty and staff appeared in the
video. Doug Michael, associate dean of academic affairs, moved a
pink Energizer Bunny with a drum across the screen as he told the
graduates to “just keep going.”
A few faculty members dressed in graduation regalia, including
Professor Jennifer Bird-Pollan who also donned 2020 celebration
glasses.
Both Danny Murphy, senior assistant dean of community engagement and operations, and Professor Josh Douglas recruited their
young sons to help congratulate the class.
Professor Kathryn Moore poured a toast.
Beau Steenken, instructional services librarian and associate professor of legal research, recorded his tribute from the college’s empty
law library.

“I know personally what a big step this is, and I know that your law
degree can take you in so many directions. I’m excited for everything
that each of you is going to do and what you are going to contribute
to our great Commonwealth,” Beshear said.

“We know this isn’t exactly how you anticipated ending your law
school career,” Professor Cortney Lollar said. “But don’t let the lack
of a proper ceremony – the kind of ceremony that you deserve – take
anything away from the amazing accomplishments you’ve achieved
over the last three years.”

He said celebrating virtually meant keeping people safe and saving
lives.

The video ended with a photo of each student in the graduating
class.
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EMPLOYMENT LAW DURING
THE PANDEMIC: LOUISVILLE
ATTORNEYS WEIGH IN BY DEAN COLIN CRAWFORD

I

t is no understatement to say that the coronavirus pandemic
has impacted nearly every aspect of our work lives. From layoffs
and furloughs to working remotely while balancing caregiving
and homeschooling demands, this year continues to bring new
challenges for employees and employers. And as more places of
employment open up, employees, employers and customers alike
face a new reality of sanitizing and physical distancing measures.
With all this in mind, I was happy to have the chance to speak with
two Louisville Law alumni whose work as employment lawyers has
been relevant in new ways.
Donna Perry, a 1989 graduate and
a partner at Dinsmore & Shohl
LLP, has always been passionate
about her labor and employment
practice, which includes day-today advice and counsel, all aspects
of pre-litigation investigation,
evidence and witness preparation, trial and appellate work and
responding and participating in
agency investigations.

For Perry, the relationships found
in employment law have always been the focus.
“I enjoy working with people day to day,” she says. “We deal with
people and how their lives intersect with their work.”
But the pandemic has brought a new urgency to these interactions,
she says.
“When the coronavirus hit, we were drinking from a fire hose. It
was incredibly busy. It was incredibly stimulating because we all
had to be on our game,” she says.
In the early days of the pandemic, the firm’s lawyers had daily
teleconferences to stay up-to-date on the rapidly changing public
health regulations and relief options. Perry remembers one weekend
morning when she had a 9 a.m. call to learn the latest changes so
that she could update a client on that information just two hours
later.
“Of course, the impact on human life and the economy has been
devastating, but, as an employment lawyer, the work has been
rewarding. We have worked alongside our clients during an
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unprecedented time to help them find solutions - - we have worried
with them. We’ve witnessed business leaders and owners experience
emotions that they’ve never felt before in their business.”
Perry has advised clients through difficult staffing decisions as well
as new safety regulations.
“It has been affirming to find that in most instances people want
to do the right thing. They want to save their businesses without a
negative impact on their employees,” she says. “How do you balance the need for your people to be safe with the need to come to
work? No one wants to make employees sick or expose clients or
customers to the virus.”

“

When the coronavirus hit, we
were drinking from a fire hose.
It was incredibly busy. It was
incredibly stimulating because
we all had to be on our game.
- DONNA PERRY

”

Perry, whose passion for working with people inspired her career
in employment law, is thankful that she has been able to maintain
her strong relationships with her clients despite working remotely.
“I have the grounding of client relationships that go back for years.
We have spent time together. The underlying relationship is there,
which made it seamless when the work became remote,” she says.
Another employment attorney,
John Friend of Bishop Friend,
PSC, and a 2012 Louisville Law
graduate, weighed in on the larger
impact the coronavirus could
have on working remotely.
“Now people are realizing how
much they can get done working
from home,” he says. “For years,
employers have pushed back
against this so hard. When all this
is over, what will employers do?”

This shift in thinking about working from home could especially
have effects for the working lives of people with disabilities, Friend
says. If you are disabled, you can request reasonable accommodations from your employer, but many employers have long argued
that allowing disabled employees to work from home is an “undue
hardship.”
“For a long time, courts have sided with employers on that,” says
Friend. He predicts that in future cases, litigators will ask employers
about their remote work policies during the pandemic, and their
responses could end up giving people with disabilities more latitude
to work from home, even once the pandemic has ended.
Of course, not all positions are possible to do at home. This reality has further exposed long-present inequalities in the workforce,
Friend points out.
“If you look at who has been declared essential, a lot of them are
people who are economically vulnerable already,” Friend says. “How
that manifests itself is going to be interesting. Are the laws going
to be strong enough to protect people? Failing that, are they able
to compensate them on the back end?”
For Friend, these questions are not purely theoretical — they hit
close to home. Before he became an attorney, he worked a variety
of blue-collar jobs, including at a gym and as a landscaper.

“

Now people are realizing how
much they can get done working
from home.
- JOHN FRIEND

”

“We constantly ask people who are blue-collar workers and lower-middle class to fall on the sword for the rest of us,” he says. “The
virus has shown where we’re lagging behind as a society in terms
of protecting workers.”
In these unprecedented times, it’s important to remember that the
law isn’t fixed, Friend notes — “Especially the common law. The
common law adapts to situations. It adapts to reality.”
The courts are going to have to play catch up in deciding how
the law will respond to the coronavirus pandemic as it relates to
employment, says Friend, predicting that COVID-19-related cases
will be working their way through the courts for years to come.
Whatever the future holds, one thing is certain — employment
lawyers will be needed to advocate for their clients and to support them during a time of extreme uncertainty. I am thankful
for Donna and John — and the entire employment law bar —
for their persistence and expertise.
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CHASE EXTENDS APPLICATION PERIOD,

EXPANDS ONLINE ACCESS DURING COVID-19 PANDEMIC

A

t another time, the road to enrollment at Chase College
of Law traveled the entrance ramps to urban universities,
curved through small college campuses, pulled into national
student recruiting fairs and illuminated an open-sign for prospective students to visit classes. That changed in late March, when
most colleges and universities had shut down physical campuses
in response to the spreading COVID-19 pandemic, and the road
to Chase became a four-lane digital highway, with an extended
summer application period.
While webinars and online events have been among avenues for
prospective students to reach Chase, pandemic-induced shutdowns
detoured other longstanding approaches and ramped up new ones.
The road previously traveled: “Usually we would send our viewbook to introduce prospective students to Chase to targeted mailing
lists, send emails and host prospective-student visit days on campus,
which included a tour of the law school and a class visit,” says Ashley
Siemer, director of student affairs and enrollment management. “In
addition, we would host specialized prospective-student programming on campus, such as Application Days or Next Steps workshops.
We also had in-person trips by the Chase admissions team to colleges and fairs across the country and in-person advising sessions.”
During the pandemic, in-person aspects of the recruitment road
trip are idling until after colleges and universities determine what is
next in their pandemic responses, and all things digital are driving
the process.
The road being built: “We have incorporated more Facebook
Live sessions for prospective students, Zoom social meetings
and Zoom office hours,” Ms. Siemer says. “We began creating an
admission-process series in June, which will be webinar/video and
available for prospective students to watch on their own time. After
physical campuses reopen, our normal recruitment travel will be
limited. We will participate in more virtual recruiting fairs and
host more events online. Our on-campus events will be capped
to allow for proper social distancing, but it is unlikely we will be
able to offer in-person class visits, because of safety measures that
will be in place.”
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The enrollment destination: “For students considering law school
during our extended application period, the most important thing
is to contact us. We are still accepting applications, but time is of
the essence because there is lots to do before classes begin,” Ms.
Siemer says.
While the pandemic has disrupted students’ decisions nationwide
on whether to attend law school, it may prove to be only the proverbial speed bump at Chase. Applications are up over a year ago
and by mid-spring the great majority of admitted students had
indicated they planned to enroll when fall classes begin.
For entering students who decided to begin their study during
summer session, the pandemic never was going to be a stop sign:
• MARK ILLINGWORTH: “The pandemic, while difficult
in the short-term, will pass. I’ve been surprised how
well Zoom classes have gone so far, though it can never
replace the in-person experience. I hope to be in the
classroom this fall.”
• CHRISTOPHER GRAYSON: “As for starting school
during a pandemic, I feel that waiting for the summer
start to arrive was painful enough. I was excited to get
started, and I definitely didn’t want to delay anything
on account of a pandemic!”
Even though the road to Chase for prospective students has
changed, the green light for the start of fall classes is still Aug. 11
for the evening division and Aug. 17 for the day division.

Ashley Siemer, Chase director of
student affairs and enrollment
management, says that while Chase
has extended its application period
because of the COVID-19 pandemic,
time is of the essence for students
who want to enroll for fall classes.

EFFECTIVE LEGAL WRITING

Professional
Communications
in the Digital Age
BY PROFESSOR JOANNE SWEENY

M

odern communications with clients, opposing counsel, or
others invariably involve digital communications whether
through social media or text. These digital messages raise a host
of issues such as maintaining attorney-client confidentiality even
though digital messages are easily forwarded. On the other hand,
the speed and accessibility of digital communications makes staying
in touch with your client a lot easier.
Digital communications also raise unique issues of communicating professionally over a medium that is made for quick, informal
communications. Here are some tips for ensuring professionalism
and clarity when communicating using social media and text.
First, the most obvious problem with texting or using your phone to
communicate with others is the infamous autocorrect. Whole websites are devoted to embarrassing (and often hilarious) autocorrect
messages that were inadvertently sent. In addition to accidentally sending a client a rude word, which is, of course, extremely
unprofessional, smaller autocorrect errors can still lead to miscommunications and confusion. Similarly, voice to text can produce
absolute gibberish messages. The solution to both of these problems
is to read over every message before you send it. If you are dealing

with a particularly difficult client or opposing counsel, leave the “to”
field empty until you are satisfied with your message and then fill
it in with your recipient. That way, you can be sure that you won’t
accidentally send a message before it is ready.
Second, ensure that social media or texting is the proper medium
for the message you are sending. Many clients may prefer receiving
communications via digital messages because they are quick and
easy. But, despite client preferences, you should still be wary of using
digital messages all the time. Reminders of upcoming court dates
or deadlines, for example, are a great use for digital messaging. An
explanation of a complex legal issue is not. Similarly, remember that
tone is often lost in digital communication so it would be wise to
communicate sensitive or unpleasant matters another way. In those
situations, you may have to convince the client (or other recipient)
that digital messages, though convenient, are not appropriate for
the matter you are discussing.

Finally, keep in mind that these are professional communications
and, as such, need to retain some formality. Text-speak, emoticons,
and other shorthand should be used sparingly, if at all. Remember that these communications could be subject to discovery in a
variety of situations (including ethics reviews) and write
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LAW PRACTICE MANAGEMENT

Lessons from the
Pandemic, or How
We Learned to
Love Technology
BY AMY D. CUBBAGE

F

or the last few years members of the
Law Practice Task Force have been
writing columns in the Bench & Bar
touching on managing the modern law
practice. One consistent theme has been
the reality that the modern lawyer has to
be technologically proficient no matter how
much an individual lawyer likes technology.
Technology is a reality of life, and we all
have to discharge our ethical obligations
of competence under SCR 3.130(1.1),
including the requirement to keep up with
the benefits and risks of available and relevant technology. See, e.g., Cmt. 6 to SCR
3.130(1.1) (“a lawyer should keep abreast of
changes in the law and its practice, including the benefits and risks associated with
relevant technology”).
The obligation to keep abreast of relevant
technology was put into stark relief during
this spring’s global COVID-19 pandemic.
Within a matter of weeks law practice,
including practice in Kentucky courts,
moved from the realm of in-person to virtual. The Kentucky Supreme Court entered
an unprecedented order restricting in-person access to the bare minimum required to
meet constitutional requirements, and even
held their first virtual argument streamed
via Kentucky Educational TV, complete
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with custom Supreme Court courtroom
virtual backgrounds for each justice. The
U.S. Supreme Court followed suit with
a live audio remote argument, one which
highlighted a pitfall of the virtual hearing
when a justice failed to mute his or her
microphone when using the bathroom,
with an audible toilet flush giving away
the faux pas.1
Even lawyers who fancied themselves on
the forefront of emerging technology found
themselves with a steep learning curve
given the fact that the law has been slow
to adopt technologies allowing for remote
video court hearings, public hearings, and
mediations. For example, in a 2016 study
on the use of remote technologies in the
legal professions, the National Association
for Presiding Judges and Chief Executive
Officers2 noted that court adoption of
remote video technologies – as opposed
to audio – was limited to that point. The
report notes that some courts had allowed
appearances at pretrial hearings via remote
video, and that out-of-court discovery was
often conducted via remote technologies,
but the only expansive use of remote video
proceedings was in the area of bail and
parole hearings via closed-circuit connections. Telephonic hearings were not unusual

as of April 2016, especially in federal courts,
but remote video hearings were rare.
We as a legal community was forced to
embrace remote video technologies in
March 2020 as the COVID-19 pandemic
forced the closure of most government services, including courts, to the majority of
in-person traffic. Given that the closures
were not for a clearly fixed duration – a
viral pandemic being a threat that does not
have a neat timeline – courts were forced to
find ways to allow cases to continue so that
dockets did not grind to a halt. But which
remote video technology?
The Zoom video conference platform
became ubiquitous due to its expansive
free offerings and ease of use, but Zoom
even had growing pains as the concept of
Zoom-bombing entered the lexicon. [For
the unfamiliar, Zoom-bombing occurs
when a Zoom link is posted publicly and
unsavory characters join to derail the
meeting with expletives and profanities,
including racist and homophobic slurs.]
Other technologies used by Kentucky
lawyers included Microsoft Teams, Go
ToMeeting, and Google Meet. All of them
have their pros and cons. Zoom is easy to
use, allows for screen sharing, and can be

configured to allow for public meetings
with a confidential executive session or
mediations with confidential sub-sessions.
Microsoft Teams works well for internal
meetings among members of an organization with Microsoft Exchange accounts,
and allows for central file sharing and storage among “Teams” set up on the platform.
GoToMeeting is a long-standing offering
with good flexibility and security. There’s no
specific single remote video solution that
works best for all legal applications, and it
may be prudent to invest in more than one
so you choose which platform is best for
the individual virtual “event.”
While those of us who primarily practice
civil law (whether litigation or otherwise)
have had a largely positive experience, one
that will likely continue as more lawyers
adjust to the eccentricities of video conferencing, there are some challenges attendant
to the expansion of video hearings in criminal court. As noted above, bail and parole
hearings by remote video are common, but
some criminal practitioners have raised the
alarm about expansion of remote video
proceedings in the criminal context given
the strictures of the confrontation clause
of the Sixth Amendment. Remote hearings have also deprived loved ones of the
ability to show up in person and demonstrate that a defendant will have support if
released on bail.3 On the other hand, other
criminal practitioners have asked for a full
suspension of in-person hearings in criminal court, noting that COVID-19 poses
a particular threat to incarcerated persons,
and voicing concerns that resumption of
in-person proceedings will expose criminal
defendants to an undue risk.4
While the COVID-19 pandemic shows no
sign of abating soon, expansion of remote
video technologies will allow Kentucky
lawyers to keep cases moving forward.
The next year will allow us to learn how
to balance the need for in-person hearings in particular cases with the need for
safety and ease of access. The legal landscape will likely look radically different on
a going-forward basis, and it’s unlikely that
we will abandon remote video technologies
once the pandemic abates.

ABOUT THE AUTHOR

AMY D. CUBBAGE is the Kentucky Labor Cabinet’s General

Counsel and Executive Director of the Office of General Counsel. Prior to joining the Kentucky Labor Cabinet, Cubbage was
in private practice for 23 years in Louisville, Ky. In that time she
litigated cases in state and federal courts from district courts to
the Kentucky and U.S. Supreme Courts involving varied issues,
including Kentucky and Federal Constitutional issues. She has
a particular interest in law and technology, including the ethical
implications of technology on the practice of law.
Cubbage received her B.A. summa cum laude in history and philosophy from Georgetown
College and her J.D. summa cum laude from the University of Kentucky College of Law.
She has served on the board of the Kentucky Bar Association, where she currently serves
as vice president, as well as various non-profit organizations.
ENDNOTES
1

Ariane de Vogue, “Supreme embarrassment: The flush heard round the country,” CNN.com (May 6,
2020) available at https://www.cnn.com/2020/05/06/politics/toilet-flush-supreme-court-oral-arguments/index.html.
2 Study of State Trial Courts Use of Remote Technology, National Association for Presiding Judges
and Chief Executive Officers (April 2016), available at http://napco4courtleaders.org/wp-content/uploads/2016/08/Remote-Technology-Report-April-2016.pdf.
3 John Seasly, “Challenges Arise as the Courtroom Goes Virtual,” Injustice Watch (April 26, 2020), available at https://www.injusticewatch.org/news/2020/challenges-arise-as-the-courtroom-goes-virtual/.
4 “Department of Public Advocacy concerned about premature court opening,” the Eagle Post (May 26, 2020), available at https://www.kentuckynewera.com/ep/news/article_0c23c0c2-91ac-5065-9b1d-04578ea44b8e.html.
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SHOP TALK

Your Thoughts on
Small Firm Practice
Management in
Parlous Times, and
What To Do When
Bad Things Happen
BY JEFF SALLEE AND MICHAEL LOSAVIO

T

he KBA Task Force on the Practice
of Law hosts two sessions at the
Kentucky Law Update 2020 aimed
at practice guidance in difficult times of
SARS-Cov-2/COVID-19. These difficulties may hit client and court access, practice
limitations, curtailment of billings and
receipts, continuation of expenses and the
health and well-being of our colleagues,
ourselves and our families. Practitioners
and courts have moved to online systems
in many matters to mitigate the impact,
but law practice is sensitive to the general
economic decline. We will get through it.
Jeff Sallee scripted two sessions to 1) review
“disaster recovery” for law firms and 2)
quickly review the fundamentals of small
law firm practice.
Your comments on these topics and questions on specific sub-topics are welcome:
please email them to Jeff Sallee, whose
email address is listed below.
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The first session on “How to Recover Your
Practice if the Worst Happens” addresses
what lawyers do well: anticipating and
preparing should the worst case happen,
and be happy if it doesn’t. Business Continuity Plans, Disaster Recovery Plans and
Incident Response Plans are the focus and
essential preparation for COVID-19. And
for all the other risks we face, from an office
fire to the ever-growing risks of cyber-attacks against small firms. The elements
covered are broken down as categories of:
• Incident Response
• Business Continuity

The second session is a timely discussion
of “Small Firm Practice in a Brave New
World.” In some ways it is a review and
refresher on what we did when we began
practicing law. Yet such a review can help
us stand back and look at what we have
done and what, perhaps, we newly need to
do. A general review is always good, but it
will be particularly relevant for the stresses
of the times.
All basic items worth a review in the time
of the coronavirus. And the economy and
society that will emerge from it.

• Disaster Recovery
• Cyber Incident Response
The session will drill further into the efforts
needed to have the best outcomes in each
of these areas.

Let us know what special you might like
discussed in these sessions by emailing:
Jeff Sallee
jeff.sallee@twc.com

ABOUT THE
AUTHORS

JEFF SALLEE works
in Western & Southern Financial Group’s
Information Security
department and teaches
graduate courses at the
University of the Cumberland’s School of
Computer and Information Sciences. He
received his J.D. from Chase College of Law,
three undergrad degrees from Purdue University and also graduated twice from the
Defense Language Institute while serving as
an Intelligence Specialist in the US Army.

JEFF’S DECONSTRUCTION OF SMALL FIRM NEEDS COVERS:
• Your business plan and concept
for your practice;

• moving from one firm to
another practice;

• the legal form & name of your practice, in accord with the
ethics rules;

• office set-up and structuring;

• your practice’s physical location
and that of your client market;
• taxation, accounting and insurance

• producing income;
• client data management;
• marketing and business
development; and
• staff and hiring, carefully.

In Memento Mori

We remember a great adviser to this column
and CLE presenter for Kentucky lawyers, Mark
Joseph Wettle of Louisville. His analysis of
lawyer needs and presentations to his brother
and sister attorneys helped us all maneuver
through the parlous waters of modern legal
practice. He will be sorely missed.

MICHAEL LOSAVIO

teaches in the Department of Justice
Administration and
the Department of
Computer Engineering
and Computer Science
at the University of
Louisville on issues of
law, society and information assurance in the
computer engineering and justice administration disciplines. His focus is on law and
social sciences as they relate to computer
engineering, evidence and digital forensics.
Courses include digital and computer crime,
transnational cybercrime and legal issues with
data mining and information assurance. He
holds a J.D. and a B.S. in mathematics from
Louisiana State University.
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KBA DUES
TO B E PAID

O N L I N E!

Kentucky Bar Association Membership Dues for
2020-2021 will be required to be paid online. Notifications by email
will be sent in mid-July. Members can pay quickly and conveniently,
with a debit or credit card and by ACH. A username and password
will be required to access the payment system. The ACH/E-check
payment option is being offered to members at no additional charge.
An administrative fee will be assessed on the credit and debit cards.
The KBA membership cycle runs July 1-June 30 of each year. Payments
are due on or before September 1, 2020. After that date, an additional
late fee payment of $50 will be assessed. A notice of delinquency
will be mailed after October 15th with an additional cost of $50 if dues
are still unpaid.

MEMBERSHIP
DUES

For more information,
please contact the
KBA Membership
Department via email at
membership@kybar.org.

BENCH & BAR
AVA I L A B L E T H R O U G H

KY NFB-NEWSLINE ®
The Kentucky Bar Association continues to present the Bench & Bar
magazine in audio version through the KY NFB-NEWSLINE®. The KY
NFB-NEWSLINE® audio information service is available to eligible
subscribers by dialing a toll-free telephone or local call number on a
touch-tone telephone; Newsline Mobile App on your i-Device; or on the
web at www.nfbnewslineonline.org. Eligible individuals include those
who cannot use conventional print because of a visual impairment;
learning disability; physical impairment restricting the use of fingers,
hands or arms; or other conditions causing limited access to print
information. NFB-Newsline is also available to subscribers via the
Amazon Smart Speaker using Alexa.
For more information, visit our website at:

www.nfbnewsline-ky.org
and our Facebook page at:

www.facebook.com/audionewskentucky/
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Stay

Connected
Make sure to follow us
to stay in the know.
@KyBarNews
@Kentucky Bar
Association

BAR NEWS

C O M M O N W E A LT H O F K E N T U C K Y
JUDICIAL CONDUCT COMMISSION
O R D E R

O F

P R I V A T E

The Commission issues this private reprimand to a candidate for
judicial office for violations of the Code of Judicial Conduct, SCR
4.300, Rule 4.1(A)(10) and Rule 4.1(A)(7).
The Commission received information during a preliminary investigation that the candidate used court resources in a campaign for
judicial office. The Court email system was used by the candidate
to transmit an email message to a recipient soliciting political support for the candidate in the upcoming election. Rule 4.1(A)(10)
provides that “Except as permitted by law, or by Rules 4.2, 4.3, and
4.4, a judge or a judicial candidate shall not use court staff, facilities,
or other court resources in a campaign for judicial office.” The
candidate acknowledged that the conduct in question occurred.

R E P R I M A N D

was seeking the political party’s endorsement. Rule 4.1(A)(7)
provides that “Except as permitted by law, or by Rules 4.2, 4.3,
and 4.4., a judge or judicial candidate shall not seek, accept, or use
endorsements from a political organization.”
Therefore, for the foregoing conduct the judicial candidate is hereby
privately reprimanded.
In issuing this order, the Commission duly considered that the
judicial candidate had no prior infractions, fully cooperated with
the Commission and pledged that the conduct will not be repeated.
This order is issued this 26th day of May, 2020.

The Commission also received information that the candidate sent
an email to the chair of a county political party seeking that individual’s support in the election. The email inferred that the candidate

/S/		
R. MICHAEL SULLIVAN, CHAIR

Lawyers with one mission:
to advance yours.
Our Corporate Compliance & White Collar
Criminal Defense attorneys provide unique
experience and strategic counsel.

Taftlaw.com
Robert K. McBride / (859) 547-4308
This is an advertisement.
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FORMAL ETHICS OPINION
K E N T U C K Y B A R A S S O C I AT I O N

ETHICS OPINION KBA E-450

I S S U E D : M AY 15, 2020

The Rules of Professional Conduct are amended periodically. Lawyers
should consult the current version of the rule and comments, SCR 3.130
(available at http://www.kybar.org/237), before relying on this opinion.
SUBJECT: Proposed ethics opinion on dealing with an unrepre-

sented adversary

QUESTION 1: May an attorney representing a client give advice,
other than the advice to get an attorney, to an unrepresented adverse
party?
ANSWER: No. Rule 4.3
QUESTION 2: May an attorney, representing a client, provide infor-

mation to an unrepresented adverse party?

ANSWER: Qualified yes, Rule 4.3, comment 2.

DISCUSSION

and that the lawyer does not represent the non-client and will not
advise the non-client. Rule 4.3, Restatement of the Law Governing Lawyers, sec. 103. In some cases, the attorney should ask
the unrepresented party to acknowledge this disclosure in writing.
The question of whether a lawyer is giving impermissible advice is
evaluated from the perspective of the unrepresented person. Don’t
use words (for example “should”) that could be reasonably interpreted as advice.
The lawyer may explain procedures applicable to the representation
(time for filing, mandatory disclosures, etc.) and may, with the client’s consent, provide other relevant information to the non-client,
including the lawyer’s view of applicable law and the meaning of
documents prepared by the lawyer. Rule 4.3, comment 2.

The distinction is between giving the unrepresented party information or explaining (permitted), and suggesting what the
unrepresented party should do (not permitted). In this context,
“explain” may be defined as making an idea, situation or problem
clear by describing it in more detail while legal advice is generally
understood as guidance with regard to future action. In E-445, the
Committee drew the distinction between information and advice
in the context of state agency lawyers responding to questions by
the public.

The lawyer is not required to volunteer helpful information to the
unrepresented adversary unless failure to do so would constitute a
misrepresentation. The lawyer must not knowingly make, nor assist
the client in making, a material misstatement of law or fact (Rule
4.1). For example, in a suit for back rent, an attorney representing
the landlord is not obligated to tell the unrepresented tenant that
he has a defense based on the landlord’s failure to provide adequate
heat. On the other hand, going over a proposed property settlement
with an unrepresented adversary might require an explanation of
marital and non-marital property. In Professional Responsibility: Duties Owed to an Unrepresented Party, 44 Fla. L. Rev. 489
(1992), Professor William Hazzard used the case of Tenneboe v.
Tenneboe, 558 So.2d 470 (Fla App. 1990) to illustrate the danger
of explaining documents to an unrepresented party. Representing
the wife, the lawyer presented the unrepresented husband with a
one-sided property settlement. The husband signed and later asked
for modification. The husband claimed the attorney told him the
agreement could be modified but didn’t say modification would
require changed circumstances. The lawyer couldn’t remember
saying anything about modification but said, if he had, he would
have explained the need for changed circumstances. Finding overreaching by the wife and attorney, the Florida court set aside the
agreement.

In some practices (divorce and landlord/tenant for example), lawyers
are often faced with the need to deal with an unrepresented adverse
party. Lawyers should make sure the unrepresented person understands that the lawyer represents a client with adverse interests,

The attorney may withdraw if the client refuses to consent to a
mandatory disclosure (Rule 1.16(b)(1) or the lawyer feels disclosure
is necessary to avoid a fundamentally unfair result. Rule 1.16(b)
(4) allows a lawyer to withdraw if the client persists in a course

As amended in 2009, Rule 4.3 provides that an attorney representing a client may not give advice, other than the advice to get
an attorney, to an unrepresented party. Comment (2), however
provides that:
So long as the lawyer has explained that the lawyer is
representing an adverse party and is not representing the
person, the lawyer may inform the person of the terms
on which the lawyer’s client will enter into an agreement
or settle a matter, prepare documents that require the
person’s signature and explain the clients’ position as to
the meaning of the document or explain the lawyer’s view
of the underlying obligations.
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• Document all conversations with unrepresented

of action that the lawyer feels is “repugnant” or is the subject of a
fundamental disagreement.

party and consider sending a copy of your notes
of that conversation to unrepresented party; and

In dealing with an unrepresented adversary, the Committee recommends the following best practices, to be followed to the extent
practicable:

• The following are examples of the types of per-

mitted actions:
• Preparation of documents to be sent to an
unrepresented party3;

• Explain to the unrepresented party who you are,
identify your client and your role in representing your
client;

• Explain the documents by a more detailed
description or by revealing relevant facts or
ideas

• Explain to the unrepresented party your client’s position regarding the subject matter;

• Advise the unrepresented party of the ac-

• If you communicate further with the unrepresented

tions the lawyer’s client intends to take if
there is a resolution of the disputed issues
and, on the contrary what actions will occur if a resolution is not achieved; and

party, determine if the party has the reasonable capacity to understand the meaning of your comments,
and be mindful that an assessment as to whether your
communications constitute impermissible advice are
made from the perspective of the unrepresented person based on the characteristics and legal sophistication of the unrepresented party, as well as the setting
in which the explanation occurs;1

• Explain how the unrepresented party is to

execute the document, i.e. signing on multiple pages or any requirement for witnesses or acknowledgement in the presence of
a notary4.

• If you communicate with the unpresented party, ob-

tain the party’s consent to continuing the conversation;

• You may recommend that the unrepresented party
engage the services of their own lawyer;
Do Not Give Legal Advice

• If the unrepresented person asks questions, answer
briefly and do not engage in a conversation with the
unrepresented person2;

Note To Reader
This ethics opinion has been formally adopted by the Board of
Governors of the Kentucky Bar Association under the provisions
of Kentucky Supreme Court Rule 3.530. This Rule provides that
formal opinions are advisory only.
ENDNOTES
1

An attorney’s statement may have a different effect on an unrepresented
litigant at the courthouse immediately prior to trial than in a letter in
advance of litigation. More leeway is appropriate
for the letter because the letter may serve a legally
required purpose and may be distant in time and
location from the court action. The unrepresented
party has time to ask others about the statement’s
meaning. In contrast, statements made in the heat
of negotiation, minutes before trial, may be heard as
a command which the unrepresented person has no
real way of knowing whether she should, or must,
comply at that moment. Thus, the setting is critical
in analyzing the propriety of the communication.
2 Example – An unrepresented party, defendant,
asked lawyer whether she should contact her insurance company and attorney advised: “No. Don’t
worry about it. Don’t do anything.” This would be
inappropriate legal advice.
3 In Md. Ethics Op. 2002-17 (2002) the Ethics
Committee opined: “The landlord’s lawyer may
send unrepresented tenant notice of default along
with draft complaint because the lawyer is merely
informing tenant of client’s intent to sue unless
tenant alters behavior.”
4 It would not be wise for the lawyer or a member of
the lawyer’s firm to serve as a witness to the unrepresented person’s signature or serve to notarize the
unrepresented person’s signature.
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John D. Minton Jr. (top right)
was sworn into his fourth term
as chief justice of Kentucky by
Deputy Chief Justice Lisabeth
T. Hughes (top left) on May 28.
Joining him by Zoom were his
wife, Susan Page Minton, and
son, John D. Minton III (bottom
right), and daughter and son-inlaw, Page Minton Smith and
Corbin Smith (bottom left).

JOHN D. MINTON JR .

CH I EF JUST ICE

I

n a sign of the times, John D. Minton
Jr. was sworn in remotely on May 28,
2020, to a fourth term as chief justice of
Kentucky. Deputy Chief Justice Lisabeth
T. Hughes administered the oath of office
via Zoom from their respective chambers
in Louisville and Bowling Green.
When his fellow Supreme Court justices
elected him to another four-year term May
18, he became only the second chief justice in Kentucky to be chosen to serve four
terms.
“You only need to look at Chief Justice
Minton’s calm and decisive leadership the
last three months to understand why we
chose him to lead us for another term,”
Deputy Chief Justice Hughes said. “In the
early days of the COVID-19 outbreak, he
quickly adapted court operations to protect
the health and safety of court personnel and
the public. He has been just as deliberate in
planning how we will resume court services.
This steadiness under pressure came as no
surprise to those who have watched him
lead the court system through many challenges during his 12 years as chief justice.”
Chief Justice Minton said he appreciates
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takes oath of office remotely
as he begins 4 th term as

OF

KENT UCKY

the opportunity to continue building on
what the Judicial Branch has accomplished
over his past three terms.
“Our push to invest in court technology seems especially prescient now that
a pandemic has forced us to offer many
services online,” he said. “While the use
of eFiling, eWarrants, text notifications
and videoconferencing is always efficient
and cost-effective, these are indispensable
tools when social distancing is critical to
public health. Over the past several weeks,
our judges, circuit court clerks and court
personnel have had to adjust to a constantly
changing environment and I’m grateful for
their flexibility and resiliency. Their ability
to rise to the occasion during this unprecedented emergency has made me even more
proud to work alongside them to serve the
commonwealth.”

ACCOMPLISHMENTS AND
PROFESSIONAL BACKGROUND

Chief Justice Minton was elected to serve
the 2nd Supreme Court District in 2006
and was re-elected in 2014 for a second
eight-year term. His fellow justices elected
him to serve a four-year term as chief justice in 2008, 2012, 2016 and 2020.

The Kentucky court system has been
transformed in many areas during his
administration. He has made it a priority to
invest in the people who operate the courts
and in the technology that can cut costs
and deliver better service. His comprehensive overhaul of court technology has
brought eFiling to every Kentucky county.
He addressed lagging Judicial Branch compensation by improving the salary structure
for court employees and increasing pay for
judges and circuit court clerks. During his
tenure, the Supreme Court has adopted the
state’s first uniform Family Court Rules
and Juvenile Court Rules. He led efforts
to draft Kentucky’s first statewide Judicial Redistricting Plan in decades. He has
worked with the Executive and Legislative
branches to carry out penal code and juvenile justice reform.
Prior to being elected to the Supreme
Court, Chief Justice Minton was a circuit
judge from 1992 to 2003 and a Kentucky
Court of Appeals judge from 2003 to 2006.
He was in private practice for 15 years
before taking the bench. He holds degrees
from Western Kentucky University and the
University of Kentucky College of Law.

The Kentucky Bar Association helps
members save thousands of dollars
on legal research every year.

Casemaker offers 50 state and Federal case
law, statutes, regulations and more with free
webinar training. Login to www.kybar.org
and click the Casemaker logo to get started.
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McNeill
SWORN IN AS

Court of
Appeals Judge
BY JAMIE NEAL, PUBLIC INFORMATION SPECIALIST,
ADMINISTRATIVE OFFICE OF THE COURTS

J. CHRISTOPHER MCNEILL

is the newest judge of the Kentucky Court of Appeals after being
sworn in from his home in Paducah by Chief Justice of Kentucky
John D. Minton Jr. Due to the need for social distancing, the May
1 investiture took place by videoconference and was livestreamed
on the Kentucky Court of Justice YouTube site.
As with in-person investiture ceremonies, McNeill’s swearing-in
was a family affair. His wife, Melanie, and the couple’s two sons,
Walker and Whitson, joined him as he took the oath of office.
Melanie held the Bible during the ceremony and then helped new
Judge McNeill into his judicial robe.
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Several friends watched the event from outside the McNeills’ open
front door.
McNeill was appointed by Gov. Andy Beshear on April 22 to serve
the 1st Appellate District, Division 1. The district is composed of the
commonwealth’s 24 westernmost counties: Allen, Ballard, Butler,
Caldwell, Calloway, Carlisle, Christian, Crittenden, Edmonson,
Fulton, Graves, Hickman, Hopkins, Livingston, Logan, Lyon, Marshall, McCracken, McLean, Muhlenberg, Simpson, Todd, Trigg
and Webster.

Left: New Court of Appeals
Judge J. Christopher McNeill
poses with his wife and their sons
after taking office May 1. Photo:
Suzanne Roach Photography
Below: J. Christopher McNeill
took the oath of office May 1 from
Chief Justice John D. Minton Jr.
while surrounded by his wife
and their sons. The ceremony was
conducted by Zoom to observe
social distancing. Photo: Suzanne
Roach Photography

Above: Court of Appeals Judge J. Christopher McNeill (top left) was surrounded by his wife and sons in Paducah as he
took the oath of office May 1 from Chief Justice John D. Minton Jr. via Zoom. Former Justice David C. Buckingham
(bottom) made the motion to begin the investiture ceremony.

He succeeds Justice Christopher
Shea Nickell, who was elected
to the Supreme Court of Kentucky in the November general
election.

completed a bachelor's degree in agriculture and a master’s degree
in organizational communication from Murray State University.
He completed the Senior Executives in State and Local Government program at the John F. Kennedy School of Government at
Harvard University.

JUDGE MCNEILL

Judge McNeill is a past president of the McCracken County Bar
Association. He has been a member of the McCracken County
Specialty Court Board (formerly Drug Court) since its inception
in 2005. He is also a member and past president of the Rotary Club
of Paducah. In 2012, the Kentucky Department of Public Advocacy
honored him with its Professionalism and Excellence Award. In
2018, the Kentucky Bar Association chose him to participate in
its inaugural Leadership Conference for lawyers who were serving
as leaders in their profession and communities.

McNeill grew up on a family
farm in Fulton County in his
native Western Kentucky. He
took office May 1, 2020, after
being appointed to the Kentucky
Court of Appeals by Gov. Andy
Beshear.
He previously practiced law for more than 20 years. During that
time, he was in private civil practice and a staff attorney for the
Kentucky Court of Appeals. As directing attorney for the Public
Defender’s Office in McCracken County, he was involved in or
supervised representation in over 70,000 cases for six primary counties and multiple other counties in the Purchase and Pennyrile
districts.
He earned a juris doctor by attending night school at Northern
Kentucky University Salmon P. Chase College of Law while working full time for the Kentucky Office of Inspector General. He also

He is a former member of the Impact Poverty study group sponsored by the United Way in Paducah and a former vice-chair of
Paducah Main Street, which recognized him with its Distinguished
Service Award in 2008. He serves as a deacon of First Baptist
Church in Paducah.
Chris and his wife, Melanie, live in Paducah and have been married
for 26 years and have two sons, Walker and Whitson.
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Special COVID-19 Mental Health
Statement and Resources
https://www.americanbar.org/groups/lawyer_assistance/
resources/covid-19--mental-health-resources/.
https://www.nami.org/getattachment/Press-Media/PressReleases/2020/COVID-19-and-Mental-Illness-NAMI-ReleasesImportan/COVID-19-Updated-Guide-1.pdf?lang=en-US.

Resources for lawyers, including local resources, will continue to
be posted on KYLAP’s website at www.kylap.org. Check it out.
For those in recovery from alcohol or other drugs, when it is
difficult or impossible to attend recovery meetings in person,
you can attend meetings online at www.intherooms.com,
and at www.lionrockrecovery.com. You can participate by cell
phone, iPad, laptop, or desktop computer. Please protect
your sobriety during this difficult time.
TA N C E P R
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Visit amazon.com/smile,
select Kentucky Lawyer
Assistance Program
Foundation, Inc., and
start shopping now!
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you can now support the
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KYLAP’s 24-hour helpline,
(502) 226-9373, remains open
and available to provide you
with telephone assistance and
resources, or you may call KYLAP
Director Yvette Hourigan on her
cell phone at (859) 221-0806.

Extensive resources for maintaining good mental health can
be found at:

C K Y L AW Y

During times of crisis, it’s normal
to feel increased stress and anxiety.
Protect your mental health while
you’re protecting your physical health.
The ripple effect of your good mental
health will benefit your family, friends,
and the clients you serve so faithfully.

Contact KYLAP Director Yvette
Hourigan for more information
about the Kylap Foundation, Inc.
Forgivable Loan Program.
Call: (502) 226-9373
Email: yhourigan@kylap.org
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KENTUCKY BAR FOUNDATION

The Kentucky Bar Foundation’s mission is to further the public’s understanding of the judicial system
and the legal profession through programs and philanthropic partnerships that help those in need.
One of the ways that the Foundation serves this mission is by awarding annual grants to law-related
organizations and projects across the Commonwealth. Although its annual luncheon was cancelled
due to COVID-19, the Foundation still awarded $250,000 in total grants to thirty-six nonprofits
working to provide access to justice and legal education for Kentuckians.
Appalachian Research and Defense Fund of Kentucky, Inc.,
Eastern Kentucky – $5,500 for Empowering Victims of Eric C.
Conn: Video Guidance for Self-Represented Victims of Social
Security Fraud in Disability Redetermination Hearings. This grant
will help Conn’s clients who face the daunting prospect of self-representation in redetermination hearings deciding their continued
eligibility for Social Security disability benefits. The videotaped
presentation will help those unable to find representation to participate in their hearings as effectively as possible and to increase
their chances of retaining their benefits and providing financial
stability for their families.
Brighton Center, Inc., Northern Kentucky – $10,000 for Reducing
Legal Barriers for Opportunity Youth. This project will provide
at-risk youth the opportunity and resources to obtain funds for
birth certificates, IDs, expungements, background checks, transportation, and financial documentation ultimately leading to their
ability to obtain employment, and to provide for themselves and
their families.
CASA Program for Bracken, Fleming & Mason Counties,
Inc., Northern Kentucky – $1,500 for Volunteer Training. CASA
will host and train community volunteers throughout the year to
speak for children in court who are victims of dependency, neglect,
and/or abuse. Volunteers must complete an application, interview,
background check, and 30 hours of training.
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CASA of Lexington, Central Kentucky – $5,000 for Recruiting
More Volunteers to Serve Abused and Neglected Children. Funding from the KBF will go to support a marketing campaign to
recruit more CASA volunteers to serve children in need in Fayette,
Bourbon, and Woodford counties.
CASA of Ohio Valley, Western Kentucky – $1,000 for Education and Empowerment Campaign. This campaign will provide
information on the increasing number of children being abused
and neglected in the communities served by CASA, including the
number of children involved in family court and the impact of
ongoing trauma in their lives. It will also empower community
members to reach out to CASA to combat abuse and neglect.
Catholic Charities of the Diocese of Owensboro, Western
Kentucky – $10,000 for Know Your Rights 2.0: Educating Immigrants and Refugees on Public Charge Rules & Preparing for Life
After DACA. This project will help migrant farmworkers, refugees,
DACA students, mixed-immigration-status households, and the
general public better understand immigration law.
Children’s Advocacy Center of the Bluegrass, Central Kentucky – $2,500 for the Multidisciplinary Team Program. This grant
will help fund specialized multidisciplinary teams, as required by
Kentucky law, to investigate reported or suspected sexual abuse of
a child. Each team is comprised of law enforcement officers, social
workers, prosecutors, Children’s Advocacy Center staff members,
and other related professionals.

The Frankfort Sunshine Center, Central Kentucky – $5,000
for Protecting Victims of Domestic Violence through Batterer
Education and Early Intervention. Trying to eliminate domestic violence by only educating the victims is not enough. Through
Batterer Intervention, we will also educate the perpetrators, often
instructing them in new ways of expressing their emotions and
sharing empathy with others.
The Healing Place, Inc., Jefferson and Surrounding Counties
– $10,000 for Shelter and Recovery Peer Mentor Program. The
majority of clients who come to the Healing Place are court-involved. Peer Mentors work side by side with clients on their
recovery process, including assistance in navigating the justice
system. With 75% of clients who complete the program remaining
sober after one year, this program helps decrease recidivism thereby
allowing the judicial system to run more efficiently.
Doctors & Lawyers for Kids, Jefferson County – $5,000 for its
Guardianship Project. Without proper legal authority to represent
a child, a caregiver cannot enroll the child in Medicaid, First Steps,
or other benefits. The caregiver cannot change the child’s school or
properly deal with the child’s education needs. In some cases, the
caregiver cannot protect the child from a natural parent who has
a history of abuse and neglect. Identifying and addressing these
needs early can create a stable home and make all the difference
in the child’s life.
Family & Children’s Place, Jefferson and Surrounding Counties –
$8,000 for Child Advocacy Center Meets Growing Public Health
Crisis. FCP provides medical and behavioral health services for
child victims of physical and sexual abuse, maltreatment, human
trafficking and other family and community violence by providing
forensic interviews and physical examinations that, in turn, deliver
the necessary evidence needed by law enforcement and the Commonwealth’s Attorney’s Office to prosecute perpetrators of these
crimes against children.
Family Enrichment Center, South Central Kentucky – $7,500
for Court Ordered Supervised Visitation Services. This program
provides supervised visitations for families who may be experiencing
custody, reunification, domestic violence, child abuse, and/or other
family crises. The program centers on the philosophy that parents
can re-learn ways of thinking and behaving through education and
replace unwanted, harmful behaviors with new, healthy nurturing
behaviors.

The Henry Clay Center for Statesmanship, Statewide – $2,500
for its Kentucky College Summit. The summit brings together
undergraduates from across Kentucky to engage in a civil discourse
about policy and legal issues of importance to the Commonwealth.
In this three-day conference, students develop policy recommendations informed by bipartisan collaboration and discussion of key
state issues, which culminates in a public presentation of the students’ findings that is open to the public.
Holly Hill Child & Family Solutions, Northern Kentucky – $5,000
for Supervised Visitation and Exchange Program. Holly Hill provides an opportunity for the non-residential parent and other family
members to maintain contact with the children in a positive, safe,
and neutral setting. Visitation services ensure safety of children and
the visiting party, stabilizes the family during a crisis, reduces the
risk of domestic violence and promotes healthy parent and child
interactions.
Hospice of the Bluegrass, Inc., Central Kentucky – $5,000 for
Legal Services for Seriously Ill Patients. As patients with a serious
illness approach end of life, they face the reality of having to get
their affairs in order for surviving children and other family members. Many have exhausted financial resources on medical treatment.
This program will help individuals attain services they need to take
care of legal matters, such as custody assignments, so they can live
their final days in comfort, knowing they have their affairs in order
for their families.
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Jefferson County CARE Program, Jefferson County – $5,375 for
the Credit Abuse Resistance Education Program. Through CARE,
attorneys and judges volunteer to provide in-person training to
high school seniors about financial responsibility after graduation.
Topics include budgeting, using credit responsibly, common forms
of credit, and authentic experiences with credit after high school.
Kentucky High School Mock Trial Association, Inc., Statewide
– $10,000 for Kentucky High School Mock Trial Association, Inc.
This grant will assist in subsidizing the cost of participating in the
state mock trial championship for students that want to participate
but cannot afford the entry fee and associated expenses.
Kentucky Innocence Project, Inc., Statewide – $15,000 for
Kentucky Innocence Project. This program provides quality investigative and legal assistance to Kentucky prisoners with provable
claims of actual innocence. Funding will be used for experts in
post-conviction litigation, emergency needs of exonerees whose
welfare is in jeopardy due to lack of resources, and training for law
school externs.
Kentucky Refugee Ministries, Central and Northern Kentucky
– $10,000 for Increasing Access to Justice for Immigrants and
Refugees. Grant funds will be used to subsidize immigration legal
services fees to help refugees and immigrants access high quality, low-cost immigration assistance. By removing economic and
language barriers for those seeking services, clients will be able to
reunite with their families, obtain asylum or
permanent residency and get on the path to
citizenship.
Kentucky Resources Council, Statewide
– $5,000 for Providing Legal Services on
Environmental Problems to Low- and
Fixed-Income Kentuckians. As the only
statewide organization providing free legal
and technical assistance on environmental
issues, this project provides access to administrative and judicial remedies and a voice
in environmental decision-making to those
who would otherwise face their crises and
problems alone and without legal counsel.
Kentucky YMCA Youth Association,
Statewide – $10,000 for Kentucky Youth
Assembly and Kentucky United Nations
Assembly. KYA and KUNA are after-school
civic engagement programs that culminate
in three-day experiential learning conferences where students directly participate in
a simulation of state and international democratic processes. With this grant more than
140 Kentucky teens, that otherwise could
not attend, will have the doors of the conference open to them.
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Knott Drug Abuse Council, Inc., Eastern Kentucky – $10,000 for
a Legal Advocate. This project is designed to alleviate some of the
stress offenders in recovery feel due to past legal and family related
issues. The legal advocate will help resolve court cases that remain
open and reunite families.
La Casita Center, Jefferson and Surrounding Counties – $5,000
for Legal Services and Outreach. La Casita provides legal advocacy
and consultation to the Latinx community by connecting them to
pro bono lawyers and helping to increase knowledge of the judicial
and legal system. The project includes community outreach, legal
clinics powered by volunteer attorneys, know your rights workshops,
mobile consulates, and visits to the immigration detention center
in Boone County.
Legal Aid of the Bluegrass, Central and Northern Kentucky –
$5,000 for Roadmaps to Justice. Even when people are income
eligible, LABG can still only serve about 10% of people who request
help due to limited resources. Through this project they are developing self-help videos to visually guide self-represented litigants
through the process of going to court and representing themselves
in various civil legal issues.
Legal Aid Society, Inc., Jefferson and Surrounding Counties
– $5,000 for Legal Veterans Assistance Program. This program
provides direct legal services to low-income Veterans in need of

Talk to us about LEGAL MALPRACTICE
And learn why lawyers throughout Kentucky refer their legal
Malpractice cases to William F. McMurry and Associates

Building referral relationships based on
confidence and trust.
William F. McMurry is Board Certified
as a Legal Malpractice Trial Specialist
By the American Board of Professional
Liability Attorneys (ABPLA.org)
The ABPLA is accredited by the ABA
to certify specialist in the field of
Legal Malpractice – SCR 3.130(7.40)
				

Email Bill@CourtroomLaw.com
Call 502-326-9000

William F. McMurry will personally handle each case while
some services may be provided by others.

assistance with civil legal issues related to their service or impacting
their ability to lead healthy and stable civilian lives. It also staffs a
statewide Kentucky Veterans Hotline which enables Veterans to
access legal aid services throughout the state.
Lotus, Western Kentucky – $8,125 for Seeking Safety, Healing,
and Justice. Through this project, victims of child physical abuse
and sexual violence will be able to better understand and participate
in the court system. Victims will have access to court education/
preparation tools and resilience building activities such as customized court preparation flip-cards, an educational video, and healing
celebrations for child clients who have completed the court process.
Micah Legal, Fayette County – $15,000 for Fee Subsidies for Indigent Clients. Micah Legal provides affordable legal services in the
areas of family law, estate planning, and expungements. This grant
will be used to subsidize fees for legal services provided to the most
financially insecure clients who pay the lowest rate of $15/hour.

Western KY Refugee Mutual Assistance Society Inc., Warren
County – $7,500 for its New Beginning Program: Promoting
compliance with the law, promoting self-sufficiency through
employment, and empowerment of vulnerable refugees. This grant
supports the International Center’s efforts to provide legal representation to low-income immigrants who are victims of domestic
violence, religious persecution, or ethnic cleansing, as well as wholly
disabled refugees needing guardianship. It will also assist with providing education on legal topics such as immigration and workplace
and/or housing discrimination, in addition to providing job training
to legal immigrants and refugees.
YouthBuild Louisville, Jefferson County – $4,000 for Legal Aid
for YBL Students. More than half of YBL students are court-involved at some point in their lives. Funding from this grant will
help with filing fees, training for case managers who provide legal
support, and an on-campus Ask-a-Lawyer Clinic.

Neighbors Immigration Clinic, Central and Eastern Kentucky
– $15,000 for Expanding the Geographic Scope of Immigration
Legal Services in Kentucky. Neighbors is expanding the geographic
scope of immigration legal services in Kentucky. For the first time,
low-income immigrants in Eastern Kentucky will have the opportunity to meet with a nonprofit immigration attorney in their own
community, without driving to Louisville or Lexington.
University of Pikeville, Eastern Kentucky – $2,500 for its Judicial
Speaker Series. This series will provide UPIKE students, as well as
the campus and local community, with insight into a legal system
that many find intimidating. By hosting experts in the legal field
as speakers, UPIKE will produce a more informed and engaged
citizenry.

The KBF is also proud to award scholarships of $10,000 each to Kentucky’s
three law schools: Louis D. Brandeis School of Law, Salmon P. Chase College
of Law, and the University of Kentucky College of Law. Additionally, the KBF
awards annual grants in celebration of the recipients of the KBA Distinguished
Judge and Distinguished Lawyer Awards to organizations of their choice. This
year, the KBF awarded $1,000 to the Children’s Law Center and $1,000 to the
Access to Justice Commission in honor of Justice Michelle M. Keller. Likewise,
the KBF awarded $2,000 to the Children’s Law Center in honor of Robert A. Bilott.

In total, the KBF awarded $250,000 in grants for the 2020 year. These grants bring
the total amount of KBF grants awarded since 1988 to over $4 million! The KBF
is so proud of the efforts of its Board and supporters who have helped make these
impactful grants possible. As new challenges arise this year, the Bar Foundation’s role
in the administration of justice is important perhaps now, more than ever. We look
forward to working with you in order to help our communities meet the demands
of these new challenges.
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“

The Times They
Are A-Changin’
FOR CLE IN
KENTUCKY

BY ERIC M. WEIHE

A

s my law firm’s managing partner
has reminded us in recent meetings, quoting the great singer,
songwriter, and Nobel Laureate Bob Dylan,
“The Times They Are A-Changin’.” That
phrase has never held more truth at any
point in my lifetime than over the last several months.
Continuing Legal Education (CLE) in
Kentucky has not been spared by, and
has felt the effects of, the unexpected
and unavoidable changes brought about
by the COVID-19 pandemic. The 2020
KBA Annual Convention scheduled for
June 24-26 in Covington, Ky., was cancelled, as was the in-person New Lawyer
Program scheduled for those same dates.
Additionally, the in-person 2020 Kentucky
Law Update program held throughout the
state has been cancelled (see next page for
more details). The wonderful in-person
continuing legal education programming,
networking, and fun at the KBA Annual
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”

Convention, New Lawyer Program, and
Kentucky Law Update will be sorely
missed. Our sincere hope is that all three
of these conferences will return to “normal”
in 2021.
But, fear not, because with the changes
to the 2020 KBA CLE schedule brought
about by the COVID-19 pandemic comes
new opportunities in the “new normal.”
Even though KBA members will not have
the opportunity to attend live, in-person
CLE programs in the near future, there are
numerous other options available to stay
up-to-date on developments in the law and
current with your CLE requirements.
Instead of being held in-person in conjunction with the KBA Convention, the New
Lawyer Program was held June 24-26, 2020
in an on-demand virtual format. The Kentucky Law Update will also be held in a
virtual format.

Now is also a good time to remind members
that back in September 2018, Kentucky had
the foresight to remove the limit on nonlive CLE programming. What that means
is that pursuant to the Kentucky Supreme
Court Rules on CLE, Kentucky Bar Association members may obtain all of their
required CLE credits by a delivery method
other than in-person or virtual “live” seminars, including by video tape, DVD, audio
tape, CD-Rom, computer online services,
or other appropriate technology approved
by the CLE Commission.
Although some KBA members may have
already obtained enough CLE credits
to meet their 2019-2020 requirements
either through in-person, virtual, or nonlive CLE programming, the Kentucky
Supreme Court recognized that others
have not, and may not be able to do so by
the regular June 30, 2020, deadline because
of the COVID-19 pandemic. Accordingly,
to avoid any uncertainty or hardship, the

2020-2021 CLE
COMMISSION MEMBERS
Jason F. Darnall, Chair

First District Representative
jason@bedlaw.com

Graham C. Trimble

Third District Representative
gtrimblelaw@gmail.com

LaToi D. Mayo

So, while “ The T imes They Are
A-Changin’,” the KBA CLE Commission
will continue to adapt to the times and
will continue to provide KBA members
with high-quality CLE on current and
relevant topics in a multitude of ways.

Eric M. Weihe

Fourth District Representative
eric.weihe@skofirm.com

David B. Sloan

Fifth District Representative
lmayo@littler.com

Sixth District Representative
dsloan@ortlaw.com

Leigh Gross Latherow

Justice Laurance
B. VanMeter

Seventh District Representative
llatherow@vanattys.com

Kentucky Supreme Court has issued an
Order (Supreme Court Administrative
Order 2020-31) moving the 2019-2020
CLE deadline to June 30, 2021, when
24 CLE credits, including 4 ethics credits, must be completed and certified. The
reporting deadline for 2019-2020 CLE is
August 10, 2021, pursuant to the Order.

Frank Hampton Moore III

Second District Representative
mooreiii@coleandmoore.com

Supreme Court Liaison

Front row from left to right: Leigh Gross Latherow, 7th Supreme Court District (SCD);
Jason F. Darnall, chair, 1st SCD; LaToi D. Mayo, 5th SCD; Terri Marksbury, CLE Staff;
Frank Hampton Moore III, 2nd SCD; Mary Beth Cutter, Director for CLE. Back row
from left to right: Graham C. Trimble, 3rd SCD; Justice Laurance B. VanMeter, Supreme
Court Liaison; David B. Sloan, 6th SCD; and Eric M. Weihe, 4th SCD.

Interested in assisting with a CLE? Have ideas for a program?

Contact Mary Beth Cutter, KBA Director for CLE at mcutter@kybar.org,
or any member of the Continuing Legal Education Commission.

A Member of Stoll Keenon Ogden’s Louisville office since
2008, ERIC M. WEIHE serves in the tort, trial & insurance
services practice and the business litigation practice. His
broad depth of experience includes medical negligence
defense, insurance defense, personal injury litigation and
commercial litigation, particularly for cases involving protection of trade secrets.
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2020
KENTUCKY
LAW UPDATE
moves to

on demand
format

Pursuant to Order 2020-49 issued by the Kentucky
Supreme Court on June 8, 2020, the Kentucky Bar
Association’s annual Kentucky Law Update is moving
to on demand format for the 2020 program series.
Registration for the 2020 Kentucky Law Update
opened July 1, 2020. The program will be available to
download from the KBA website at no charge to KBA
members in good standing from September 1 through
December 31, 2020. The program will be available to
non-members and members not in good standing for
a fee. Beginning January 1, 2021, the program will
still be available to everyone for a fee. The program is
accredited for 18.75 CLE credits, including up to 5 ethics.
These measures are being taken in response to the
Covid-19 pandemic and to comply with all guidelines
and orders aimed at preserving the health and welfare
of Kentucky attorneys, other attendees of the KLU program series, KBA staff, facility and hotel staff, and other
service providers who all work to bring the KLU
series together each year.

THANK YOU to those
individuals whose
contribution of their
time and expertise
heped produce the
June 2020 New
Lawyer Program!
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Please direct all inquiries to KBA Program
and Publications Coordinator Ema Haines
at ehaines@kybar.org.

KENTUCKY LAW UPDATE

2020

Advancing the Profession Through Education

2 20 New Lawyer Program

Essential Fundamentals for the Professional and Ethical Practice of Law

Ashleigh N. Bailey

Guion L. Johnstone

Ashley L. Chilton

David N. Shearon

Ruth H. Baxter

Mary Beth Cutter
M. Andrew Haile

Judge Melissa M. Murphy
J. Stephen Smith

Submitting CLE Credits Online

1

VISIT www.kybar.org

SELECT

3

2

CLE

SIGN IN TO YOUR

Member CLE Portal
SELECT Submit

New Credits

CLE CREDITS
Submit New Credits

5

4

CLICK ON THE Program BOX AND TYPE IN THE Activity Number.

Wait for the system to locate the program and for the
field to populate. CLICK ON THE BOX TO SELECT THAT PROGRAM.

CLICK Next.

7

CLICK “Total

6

CLE” AND ENTER THE AMOUNT OF CREDITS EARNED.

REPEAT FOR “Ethics ” TO ENTER THE ETHICS CREDITS EARNED.

name as your
certification AND signature.
TYPE YOUR

9

8

CLICK Next.

YOUR CREDIT HAS NOW BEEN ADDED AND WILL APPEAR ON YOUR TRANSCRIPT.

10
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IN MEMORIAM

A

s a final tribute, the Bench & Bar publishes brief memorials recognizing
KBA members in good standing as space permits and at the discretion of
the editors. Please submit either written information or a copy of an obituary
that has been published in a newspaper. Submissions may be edited for space.
Memorials should be sent to sroberts@kybar.org.

NAME

CITY

STATE

DATE DECEASED

Wade Lynn Rasner

Booneville

KY

December 10, 2019

John Robert Shelton

Louisville

KY

March 12, 2020

James W. Shepherd

Georgetown

KY

April 5, 2020

John Richard Clay

Danville

KY

April 8, 2020

Alan Courtney Guild

Louisville

KY

April 10, 2020

Catherine Hamilton Spalding

Louisville

KY

April 10, 2020

Barry James Sobering

Winter Springs

FL

April 12, 2020

William S. Greenwell

Marion

KY

April 15, 2020

Steven Daniel Combs

Pikeville

KY

April 20, 2020

Catherine Lynn Creech

Washington

D.C.

May 6, 2020

William A. Rice

Harlan

KY

May 17, 2020

Mark Wettle

Louisville

KY

May 18, 2020

Spencer D. Noe

Lexington

KY

May 23, 2020

MARK WETTLE, Louisville, 64, passed away unexpectedly on May 18, 2020. He graduated
from St. Xavier High School, University of Louisville, and University of Kentucky School of
Law. He practiced criminal defense law in Louisville for over 37 years. He was a voracious
reader, a critical thinker, an excellent cook, and a great confidant. He loved to explore new
places. Mark could find the best restaurants, bars, and bookstores in any city. He never met a
hammock, a martini, or a bad joke that he didn't like. Mark was devoted to Sue (Simpson),
his wife of 32 years and started each day by asking her, “Honey, what can I do for you today?”

The preceding memoriam for Mark Wettle. is based upon information obtained from Legacy.
com. To access the obituary in its entirety, visit: https://www.legacy.com/obituaries/name/
mark-wettle-obituary?pid=196219230.
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ALAN COURTNEY "CHIEF" GUILD, SR.,

96 of Louisville, passed away peacefully on
Friday, April 10, 2020. After graduating
from high school, he enlisted in the U.S.
Army Air Corps and became a B-24 pilot
and flew 42 missions in the Pacific Theater
in WWII. After the war he went to the
University of Virginia on the GI Bill and
then obtained his law degree from T.C.
Williams School of Law at the University
of Richmond. He worked in the insurance
industry and then opened his own aircraft
insurance claims adjusting company, Guild
Adjustment. After his retirement he was
able to focus on his favorite pastime of golf.
The preceding memoriam for Alan Courtney
“Chief ” Guild, Sr., is based upon information
obtained from the Courier Journal, which published the obituary from April 11-12, 2020. To
access the obituary in its entirety, visit: https://
www.legacy.com/obituaries/louisville/obit
uary.aspx?n=alan-courtney-guild-chief&pid=
195946414&fhid=10679.

WHO, WHAT, WHEN & WHERE

Have an item for Who, What, When & Where? The Bench & Bar
welcomes brief announcements about member placements, promotions, relocations and honors. Notices are printed at no cost
and must be submitted in writing to: Managing Editor, Bench &
Bar, 514 West Main Street, Frankfort, KY 40601 or by email to
sroberts@kybar.org. Digital photos must be a minimum of 300
dpi and two (2) inches tall from top of head to shoulders. There
is a $10 fee per photograph appearing with announcements. Paid
professional announcements are also available. Please make
checks payable to the Kentucky Bar Association.

The Nature Conservancy recently elected Stites
& Harbison, PLLC, Chair, Robert M. Connolly, to its Board of Trustees of the Kentucky
Chapter. Founded in 1951, The Nature Conservancy is a global environmental nonprofit
working to create a world where people and
nature can thrive. Connolly serves as chair
of Stites & Harbison and is a member of the
firm’s torts & insurance and business litigation practice groups. His
practice includes defending complex product liability claims and
construction and commercial disputes. Connolly is a member of
the Board of Directors of the Friends of Kentucky Legal Education Opportunity Program, Inc., and a member of the Downtown
Louisville Rotary Club.
Covington Latin School has announced that
DBL Law partner David Kramer has been
selected as recipient of the Disciplinam Award
for 2020. The Disciplinam Award is given to
a graduate of Latin School who demonstrates
excellence in his/her profession and in service
to Covington Latin School. Kramer graduated from Covington Latin in 1976. He has
served on the School’s Board of Education as
a member (from 1994 to 2004) and chair (1998 to 2000), and as
a member of its Alumni Association Board of Directors (1989
to 1992 and 2019 to present). He has been with DBL Law since
1986 and has been a partner since 1994. He chairs the firm’s civil
litigation practice group. He has been named a Fellow of both
the American College of Trial Lawyers and Litigation Counsel
of America. Kramer served as a Special Justice of the Kentucky
Supreme Court, a member of the Board of Governors of the Kentucky Bar Association, and a member of the Kentucky Supreme
Court’s Civil Rules Committee, and currently serves as a member of
the Ethics Committee of the Kentucky Judiciary. He is the principal
author of a two-volume treatise on the Kentucky Rules of Civil
Procedure, a publication regarded as the leading reference on the
Kentucky Civil Rules.
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Borders & Borders Attorneys
is pleased to announce that
Margo Borders has joined
the firm as an attorney. She
graduated from Bellarmine
University and she obtained
her J.D. from the University of
Louisville Louis D. Brandeis
School of Law. She follows her grandfather, J. David Borders, her
uncle, John D. Borders, Jr., and her father, Harry Borders to the
firm, where she will practice real estate law, probate and estates,
and asset protection law.
Managing Intellectual Property magazine has named three Kentucky Stites & Harbison, PLLC, attorneys to the 2020 “IP Stars”
list. The publication recognizes the most highly regarded intellectual
property attorneys in the U.S. The star attorneys are nominated
by their peers and in-house counsel. “IP Stars” further separates
honorees into the following categories: Copyright, Design, Patent,
Trademark and Transactions Stars. The following is a listing of
Stites & Harbison’s Copyright, Patent and Trademark Stars for
2020: Kentucky Copyright Star: Joel T. Beres, Kentucky Patent
Star: Mandy Wilson Decker and Kentucky Trademark Stars: Joel
T. Beres and David W. Nagle, Jr.

There was one Commissioner on the Kentucky Bar Association’s
Attorneys’ Advertising Commission (AAC) whose term ended June
30, 2019. Robert T. Watson of Louisville served on the commission
from 2014-2020 and was the chairperson of the commission from
2018-2020. During the AAC’s telephonic annual meeting on June

12, 2020, Chief Bar Counsel Jane Herrick recognized Watson for
his dedicated service during his six years on the AAC. The AAC
receives and reviews lawyer advertising submissions pursuant to the
Kentucky Supreme Court Rules.
Dougherty Tobias Iszard, Northern Virginia
Law, P.C., is pleased to announce that Betty
Moore Sandler has joined them as of counsel
for the purpose of continuing her legal practice
in family law, primarily utilizing her experience
on complex family law cases as well as international custody and visitation matters. She is a
Fellow of the International Academy of Family
Lawyers (IAFL), a past board member of the U.S. Chapter, serving for more than six years on the Admissions Committee. She
is a Fellow of the American Academy of Matrimonial Lawyers
(AAML) a former National Board member for more than 10 years
and a past president of the Virginia Chapter. Sandler graduated
from the University of Kentucky College of Arts and Science in
1969 and the University of Kentucky College of Law in 1981.

Kentucky and Louisville Bar associations and has served on the
boards of the Louisville Zoo Foundation,
Actors Theatre, the Louisville Orchestra, Leadership Kentucky and Metro United Way. Brian
K. Pack is an attorney whose practice focuses
on probate/estates, personal injury litigation,
commercial litigation, estate planning, special
needs trusts, adoptions, domestic relations,
and corporate law. Pack served the Kentucky
Supreme Court as law clerk for Justice Charles
Reynolds, Justice Walter Baker and Justice William Cooper. He
currently serves on the KBA’s Ethics Hotline Committee, as chair
of the Barren County Ethics Board, and a member of the Barren
River Area Development District Ethics Board. Pack is past president of the Barren County Bar Association and currently serves as
secretary/ treasurer. He previously served on the Kentucky Bench
and Bar Committee. In 2008, he was named Volunteer of the Year
by the Barren County YMCA. Pack currently
practices law in Glasgow with Pack Law Firm,
P.S.C. Gene Smallwood, Jr., has over 40 years
of experience successfully representing clients
in litigation involving real property, corporate
law, mining law, workers’ compensation,
administrative law, health care law, state and
federal appellate practice and personal injury
law. In 2018, Judge Smallwood was appointed
to the Kentucky Court of Appeals, 7th District, Division 2, by Governor Matt Bevin. Prior to his appointment, Judge Smallwood had

Attorney Justin Knappick has been named
partner at DBL Law. Knappick joined the firm
in 2013. His law practice is focused primarily
in the area of commercial and collections litigation. He is licensed to practice law in Ohio
and Kentucky and obtained his law degree from
the University of Cincinnati, College of Law
in 2011, graduating cum
laude. He obtained his bachelor’s degree in
finance, magna cum laude, from the University of Dayton. He is a member of the Junior
Achievement of Greater Cincinnati Board of
Jest Is For
Directors and is also a member of the Kentucky Bar Association and Cincinnati Bar
Association.

All by arnie glick

The Kentucky Supreme Court has appointed
new members to the
Character and Fitness
Committee: Sheryl G.
Snyder is a managing
associate with Frost
Brown Todd LLC,
where he represents
businesses in complex
litigation. He has tried
securities, fraud, breach of fiduciary duty,
RICO, breach of contract and accounting
malpractice cases, and has litigated several
significant antitrust, trademark, and tortious
interference cases for a variety of businesses.
Snyder is a Fellow of the American Academy of Appellate Lawyers. Snyder is a Life
Member of the Sixth Circuit Judicial Conference. He is past president of both the
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served as Assistant Commonwealth Attorney. Previously, he has
also been appointed as Special Justice to the Supreme Court of
Kentucky. Smallwood now focuses his practice in the areas of professional liability and business law. Glycon Lee (G.L.) Ovey, Jr.
is the former Commonwealth’s Attorney for
the 56th Judicial Circuit, serving 27 years until
his retirement in 2014. Presently he serves as
a part-time Assistant for the Circuit. Ovey is
the past president of the Kentucky Commonwealth’s Attorney’s Association and former
secretary and member of the Commonwealth’s
Attorney’s Association Board of Directors. He
served as a member of the Prosecutor’s Advisory
Council from July 1993 - January 1996, was re-appointed in April
2008 and served until his retirement. He is the former Chairman
of the Kentucky Corrections Commission and a former member
of the Pennyrile Narcotics Task Force Board of Directors. Ovey
was named Outstanding Commonwealth’s Attorney in 1991 and
2010. He was the recipient of the Trial Advocacy Award from
the Association of Government Attorneys in Capital Litigation
in 2010 and 2011.
The Kentucky Supreme Court has appointed Adrianne C. Strong
to the Board of Bar Examiners. Strong was recently named partner at Dinsmore & Shohl, where she represents
clients in all varieties of commercial litigation,
ranging from general business and contract
disputes to insurance defense to fiduciary litigation. Strong has represented a number of oil
and gas companies, educational institutions,
lending institutions, and coal companies. She
has been named a “Kentucky Rising Star” by
Super Lawyers each of the last five years. Strong is past president of
the Fayette County Bar Association Women Lawyers Division and
was named to the 2017-18 Leadership Lexington class. In 2015,
she was the recipient of the Dinsmore Difference Maker Award in
Honor of Alice J. Neeley. Strong serves on the Board of Directors
for Arbor Youth Services and previously served on the Executive
Board of United Way of the Bluegrass.
Valetta H. Browne has been named director/general counsel of
the Kentucky Office of Bar Admissions. The director reports to
the Kentucky Supreme Court, the Board of
Bar Examiners and the Character and Fitness
Committee. Browne is a graduate of Morehead
State University and the University of Kentucky
College of Law. She was a trial attorney in the
Richmond Trial Office of the Department of
Public Advocacy for 17 years, serving as directing attorney of the Richmond DPA Office since
2009. Browne tried numerous cases to verdict; represented clients
on juvenile, misdemeanor and felony charges (including capital
offenses); and secured several reversals on appeal. Browne served on
multiple Drug Court Teams in the 25th Judicial Circuit. She is the
past president of the Madison County Bar Association and helped
secure the Law Day Award for the Madison County Bar multiple
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years running. Browne is past president of the Madison County
Lacrosse Association and the Richmond Area Arts Council.
Jackson Family Law is pleased to announce that Brook Mullins
has joined the firm. Mullins will concentrate her practice on all areas
of family law. Brook earned her B.A., summa
cum laude from the University of Kentucky and
her J.D. from the University of Kentucky J.
David Rosenberg College of Law. Brook was a
senior staff editor of the Kentucky Law Journal
while earning her J.D. and served as a first-chair
member on the University of Kentucky J. David
Rosenberg College of Law Employee Benefits
Moot Court Team.
Kentucky Lawyer Assistance Program Director Yvette Hourigan was recently selected to receive the University of Kentucky’s
Sullivan Medallion. The committee was deeply
impressed and moved, by Hourigan’s commitment to a most admirable kind of service that
has a broad and deep impact on the Lexington
community and far beyond. The University of
Kentucky’s website indicates that, “The Algernon Sydney Sullivan Awards were established
by the New York Southern Society in 1925 in
memory of Mr. Sullivan, a southerner who became a prominent
lawyer, businessman, and philanthropist in New York in the late
nineteenth century. The Society and carefully selected colleges and
universities jointly arrange for the issue of Medallions, which are to
be perpetual reminders of Algernon Sydney Sullivan, the memory
of whose life has been handed down with loving and grateful
admiration as one that was a continuous expression of those high
qualities which ennoble and beautify living and bind man to man
in mutual love and helpfulness. Such lives must ever be encouraging
and inspiring; they justify our highest ideals and hopes.”
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Environmental law

Ronald R.Van Stockum, Jr.

·

502-568-6838

·

rvs@vanstockum.com

THIS IS AN ADVERTISEMENT.

Whistleblower/Qui Tams:
Former federal prosecutor C. Dean Furman is available for consultation or
representation in whistleblower/qui tam cases involving the false submission
of billing claims to the government.
Phone: (502) 245-8883

Facsimile: (502) 244-8383 E-mail: dean@lawdean.com

THIS IS AN ADVERTISEMENT.

FOR LEASE
Office Space for Lease
Office one is approximately 15.8’ by 15.8’ and will lease for $900 per month.
Office two is approximately 14.6’ by 15.6xx’ and will lease for $750 per month.
The offices are both located on the 6th floor. Office one is a corner office with views
of the newly renovated courthouse. Office two has excellent window view from the
6th floor. There is a community coffee/break room and a large conference room. Heat
and electric. Photos of each office space is available upon request. For more information
please contact Debbie Duncan or Austin Mehr at (859) 225-3731.
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I SSUE I S

OCTOBER 1, 2020
CALL (502) 564-3795

F OR INF OR MATION & PLACEMENT

The KBA appreciates the support of our advertisers, but the publication of any advertisement does not
constitute an endorsement by the Kentucky Bar Association.

Over 19,000 attorneys are licensed
to practice in the state of Kentucky.
It is vitally important that you keep
the Kentucky Bar Association (KBA)
informed of your correct mailing
address. Pursuant to SCR 3.035, all
KBA members must maintain a current
address at which he or she may be
communicated, as well as a physical
address if your mailing address is a
Post Ofﬁce address. If you move, you
must notify the Executive Director of
the KBA within 10 days. All roster
changes must be in writing and must
include your 5-digit KBA member
identiﬁcation number.
Members are also required by
SCR 3.035 to maintain with the
Director a unique, valid email address
and shall upon change of that address
notify the Director within 10 days of
the new address. Members who are
classiﬁed as a “Senior Retired Inactive”
or “Disabled Inactive” member are not
required to maintain a valid email
address on ﬁle and those “Honorary”
members who no longer actively
practice law or maintain an ofﬁce.
There are several ways to update
your address and/or email for your
convenience.
Online: Visit www.kybar.org to make
changes online by logging into the
website and editing your proﬁle.
Form: Complete the Address
Changes/Updates form found at
www.kybar.org, under the For
Members tab, Members Request,
Address Changes/Updates. Email
completed form to jcheek@kybar.org
OR mail to :
Kentucky Bar Association,
Executive Director
514 W. Main St., Frankfort, KY
40601-1812
*Announcements sent to the Bench & Bar’s Who, What, When
& Where column or communication with other departments
other than the Executive Director do not comply with the rule
and do not constitute a formal roster change with the KBA.
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Handwriting Expert
Steven A. Slyter

With forty-five years experience in
KY courts I have now semi-retired to
central Florida. I am continuing to
accept cases requiring signature or
handwriting examination.
phone: 502-479-9200
email: steven@saslyter.com
www. saslyter.com

JSE II

COMPLEX BANKRUPTCY CASES PROSECUTING
AND DEFENDING ADVERSARY PROCEEDINGS

OVER 40 YEARS EXPERIENCE
IN BANKRUPTCY LAW

Joseph S. Elder II
Barristers Hall
1009 S. Fourth Street
Louisville, Ky. 40203
502-587-8444 • Fax 502-584-1826
rodeo456@aol.com
THIS IS AN ADVERTISEMENT

Patents &
MILLER Trademarks
An Intellectual Property Law Firm
Near the USPTO in Alexandria, VA

703.402.9629
www.milleriplawfirm.com
This is an advertisement.
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