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PRESIDENT'S PAGE

I was able to listen to lawyers’ concerns 
about the KBA and the legal profession 
in general. It is a great opportunity to get 
feedback from lawyers throughout the 
Commonwealth about what the KBA 
is doing well, and how the KBA might better serve lawyers. The 
KBA, and the CLE Department specifically, do an excellent job 
presenting programs on a variety of topics, thanks in great part 
to lawyers who volunteer to present programs in their respective 
areas of expertise.  

At the Kentucky Supreme Court, I am privileged to introduce to 
the Court the new lawyers who are being sworn in to the profession.  
The new lawyers are divided into seven groups, corresponding to 
the Supreme Court Districts in which they live. The Justice from 
that particular district presides over the swearing in of that group 
of lawyers. Once the lawyers are sworn in, the Justice from the 
district addresses the group and gives words of welcome and advice 
to the new lawyers.  

POP QUIZ:  What was the most frequent question I received from 
lawyers at the Kentucky Law Update (KLU) programs; and what 
comment by one of the Justices of the Kentucky Supreme Court 
brought audible responses of approval and agreement from the 
audience in the gallery attending the swearing in of new lawyers?  
The answer in a minute after a little background.

There are many great duties I am privileged to perform as president 
of the KBA. Here are two:  (1) travel to each of the nine  Ken-
tucky Law Update programs around the Commonwealth and speak 
with lawyers; and (2) introduce the new lawyers to the Kentucky 
Supreme Court as they are sworn in as new lawyers.

At each of the nine KLU programs, as the president of the KBA, I 
was given an opportunity to welcome attendees and give an update 
on what’s going on at the KBA. Before and after my remarks, 

BY: DOUGLAS C. BALLANTINE
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So, with that background, what is the answer to the pop quiz? The 
most frequent question I received at the KLU programs:  “Doug, 
what can we do about declining civility in the profession?” What 
advice by a Kentucky Supreme Court Justice brought audible 
responses of approval and agreement from the gallery?  “Be civil 
to each other.”   

In Kentucky, I believe we are still very fortunate that, as a whole, we 
have a very collegial Bar. From my own experience, and anecdot-
ally, it seems that larger states and cities have experienced greater 
instances of lack of civility. However, the fact that Kentucky lawyers 
have asked me, as president of the KBA, what we can do about the 
declining civility in the profession, suggests that, even in Kentucky, 
we may have a problem.    

When discussing this issue with lawyers, one specific comment 
that I heard several times was that we need to explain to our col-
leagues—especially young and new lawyers—that being courteous 
and accommodating to opposing lawyers and to judges is not a sign 
of weakness. Rather, such accommodations further our respect for 
each other and our profession. Of course, there are times when 
the situation may not lend itself to accommodating a particular 
request; however, the lawyers went on to comment that we need 
to understand the difference between a necessary objection and an 
objection just for the sake of objecting, without any meaningful 
advancement of the client’s interests.  

At the swearing in of the new lawyers at the Kentucky Supreme 
Court, as I listened to the comments of all of the Justices, I thought 
to myself that all lawyers should be hearing the Justices’ words of 
wisdom, not just new lawyers. In the Justices’ words, some directly 
and some indirectly, lie some principles and ideals that can help 
us maintain civility in our profession. Some comments addressed 
broad principles and ideals: “Lawyers must temper bold advocacy 
for their clients with a sense of responsibility to the larger legal 
system which strives, however imperfectly, to provide justice for 
all,” said one Justice. Another Justice commented on the impor-
tance of law in our country’s founding and structure:  “The law is 
an honorable profession, instrumental to our nation’s founding and 
with profound impact continuing through today in all branches 
of state and federal government,” pointing out that 25 of the 55 
members of the Constitutional Convention were lawyers or had 
studied law. Lawyers play a crucial role in shaping discussions and 
analysis of issues, and maintaining a sense of professionalism and 
respect in doing so.  

Other Justices gave more down to earth, practical advice. Always 
return your phone calls.  Be nice to everyone. Be nicer to the judge’s 
secretary than you are to the judge. Be nicer to the deputy clerk than 
you are to the clerk. And so on. When you have a disagreement 
with an opposing counsel, pick up the phone and call the lawyer 
and discuss the issue, or perhaps better yet, invite that lawyer to 
lunch to discuss the issue, rather than relying on sending a flaming 
email escalating the situation. If you do feel the need to send an 
email, draft the email and then wait a day, and see if you still feel 
the need to send the email the next day.  

PRESIDENT'S PAGE

And, of course, there are the words of the Justice who spoke of the 
urgent need to return to civility and respect, both in our public and 
private discourse, pointing out our profession’s unique place to lead 
such an effort. Further, the Justice pointed out that we can disagree 
on policy, politics and other issues without being disrespectful and 
mean. It was in response to these comments that the gallery issued 
significantly audible comments in agreement.  

In many instances, an emphasis on, or a return to, civility is not 
that hard to figure out. Indeed, the Kentucky Bar Association Code 
of Professional Courtesy, adopted in 1993, sets out 11 goals and 
principles for professionalism and civility in our profession. The 
Code is aspirational and not a disciplinary code, but nonetheless 
provides basic steps for maintaining civility in our profession.   
Without listing all of the directions listed in the Code, a few are 
worth mentioning (not verbatim), though none should come as a 
surprise. A lawyer should respect opposing counsel’s schedule by 
seeking agreement on deposition dates and court appearances. A 
lawyer should avoid making ill-considered accusations of unethical 
conduct toward an opponent. A lawyer should not intentionally 
embarrass another attorney and should avoid personal criticism 
of other counsel.  A lawyer should maintain a courteous tone in 
correspondence, pleadings and communications.   

The final direction in the Code of Professional Courtesy states that 
a lawyer should express professional courtesy to the court and has 
the right to expect professional courtesy from the court.   In the 
days of what some view as increasing criticism of the courts, this 
direction is important.   Criticism of courts is nothing new, and 
much has been written about the need to protect the indepen-
dence of the judiciary.   As lawyers, we have a responsibility to be 
respectful of courts, even in the face of decisions with which we 
may disagree.  Lawyers need to lead by example to show that our 
system of government consists of three separate but equal branches, 
all of which deserve respect.  

As we examine our profession and our community at large, and ask 
ourselves what we can do about a sense of declining civility in our 
profession, we should be optimistic about our profession’s future 
and our ability to continue to be civil to each other.   If we recognize 
that the solution begins with each of us following basic principles 
of decency, including by following the above words of wisdom of 
the Kentucky Supreme Court, and recognizing that being cour-
teous and accommodating is not a sign of weakness, combatting 
a perceived decline in civility is not that hard.  We must resist the 
temptation to jump on the bandwagon criticizing lawyers or the 
judiciary, and instead, show that ours is a profession that exemplifies 
how to advocate with passion and respect.  



Mark your calendars

Join us in
Louisville!

The 2019 Annual Convention Planning Committee  

is pleased to announce the following speakers  

scheduled for the June 12-14 convention at the  

Galt House Hotel in downtown Louisville. More  

information on additional speakers, presentations,  

and events will be available in the March 2019  

issue of the Bench & Bar.  

Speakers for the upcoming convention include: 

United States Senator Rand H. Paul, Executive 
Director of the Justice Action Network Holly 

Harris and Secretary of the Kentucky Justice 
and Public Safety Cabinet John C. Tilley, who 
will discuss criminal justice reform at the State 
and Federal levels.Deputy Attorney General of the United States 

Rod J. Rosenstein

‘me too.’ Creator and Time's 2017 Person of 
the Year Tarana Burke

Author and true crime enthusiast Paul Haynes 
and investigative journalist Billy Jensen, who 
helped complete Michelle McNamara’s book, 
“I’ll be Gone in the Dark: One Woman’s  
Obsessive Search for the Golden State Killer.”

Joe Ranazzissi, attorney, pharmacist and  
whistleblower who oversaw the Office for 
Diversion Control for the Drug Enforcement 
Administration and fought against the  
opioid epidemic.

"Notorious RBG" Author Irin Carmon



|  JANUARY/FEBRUARY 20196

BOOK REVIEW

“The Natural Wonder of Kentucky” and 
“The Wondrous Journey of Food,” Robert 
R. Van Stockum, Jr., with illustrations by 
Steven P. Eilers, both published by Bare-
ham Tsuga Press, Shelbyville, 2017.

Robert R. Van Stockum, Jr.,—‘Reggie’ to 
his ever-widening circle of friends and 
fans—is a cornucopia of content; adept in 
books, music, teaching, acting, and in the 
practice of environmental law.

He owns three degrees in biology in addi-
tion to his law degree. He is first, last, and 
profoundly, a person of science. He is ded-
icated to continuous investigation, to the 
scientific method, and to the spinning of 
complex scientific data into forms under-
standable to the scientifically illiterate.

Mr. Van Stockum has taught biology, anat-
omy, physiology, chemistry, zoology, human 
ecology, and environmental law at colleges 
and universities since 1972.

He has practiced environmental law for 
37 years for clients all along the economic 
spectrum, always in his own firm. He styles 
himself as a compliance attorney, an apt bit 
of branding in a field dominated by regu-
lation. Mr. Van Stockum concentrates in 
air, water, and waste issues, and has served 
as second chair in trials of environmental 
matters. He makes science make sense to 
judge and jury.

Mr. Van Stockum’s is that rare mind that 
occupies a midpoint between the left brain 
and the right brain. Among his relentless 
right-brain pursuits are his literary endeav-
ors. He has 19 books in print. 

Mr. Van Stockum also sings, plays guitar, 
and performs as a solo artist as well as with 
a band. There is subtlety and nuance to his 
musical adventures. He has been writing 
songs for decades and sings them exclu-
sively. He is skilled in the contemporary 
art of the music video. His performances 

are readily available at YouTube 
and Vimeo.

Mr. Van Stockum has acted in 
about a dozen productions of 
the Shelby County Community 
Theater, where his wife Cheryl 
is executive director. His credits 
include roles in “South Pacific,” 
“Oklahoma!,” “Of Mice and 
Men,” and as narrator of “A 
Christmas Story.” 

Mr. Van Stockum agrees with 
the proposition that to really 
know a subject one must figure 
out how to write about it. By 
that standard, he is an informa-
tion omnivore. His curriculum 
vitae lists, single-spaced, a tally 
of articles and publications that 
runs almost to 10 pages.

Two of his books were studied at 
some depth for this article.

“The Wonder of Natural Life in Kentucky” 
works as a digest of the natural history of 
our fair Commonwealth. Mr. Van Stockum 
hikes its woods and canoes its streams, then 
heads for his books to find for the reader 
the most telling facts about his fascinations 
back to the beginning of scientific time. He 
is like a jazz master who plays the theme, 
then plays changes on the theme to the 
limit of its beauty and meaning.

In the Kentucky River Palisades, he writes, 
one might come upon a large branch with 
a football-size ball of jelly-like substance 
clinging to it. The ball is a fresh-water bryo-
zoan, which have been around for hundreds 
of millions of years.

In the colonial era the Kentucky region was 
so romantic to settlers in the eastern colo-
nies that ‘Kentucke’ was sometimes thought 
synonymous with ‘paradise.’

There are 377 bird species recorded in Ken-
tucky, including the turkey vulture and also 
known as the ‘peace bird’ because it never 
harms live prey, Mr. Van Stockum reports.
Like some backwoods wanderers, Mr. Van 
Stockum counts the toll the world takes 
on its fauna. Beckman’s Warbler and the 
Ivory-billed Woodpecker inhabited the 
bottomland forests of western Kentucky, 
and are now extinct, as are the Carolina 
Parakeet and the Passenger Pigeon, both of 
which once flew here in profusion.

Mr. Van Stockum terms the Ohio an ‘arti-
ficial’ river because its system was created 
by mile-high glacial walls.

There appears to be little in the natu-
ral world that eludes Mr. Van Stockum’s 
discerning eye and research prodigies. He 
composes into a facile narrative funda-
mental facts about Kentucky geology, its 
profusion of species of trees, its varieties of 
fish (245 local species) and insects (15,000).

Two works from an AMBIDEXTROUS MIND
BY: JAMES P. DADY
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He rhapsodizes about one of Kentucky’s 
water-bound wonders: “Soon one crosses 
the creek and moves into a snow-pillow 
cloud hanging in a high, boulder-strewn 
valley. And there it is. Sixty feet tall, a sheet 
of water fanning out and breaking into 
crystal-like strings, singing thunder to the 
quiet-floating lakes cloaking the valley. Bad 
Branch Falls.”1

Perhaps an even more ambitious effort is 
“The Wondrous Journey of Food, which 
is deft sketches on how humankind has 
assuaged its hunger from the beginning of 
recorded history.

The book begins with a short story that 
sets the theme for the non-fiction narrative 
to follow. The protagonist is hungry and 
he forages in a woods, by the method of 
trial and error. The individual’s persisting 
hunger in the story becomes the theme for 
the non-fiction narrative: how humankind 
has fed itself, since the beginning.

In early times, the search for food and for 
better food led to what Mr. Van Stockum 
calls ‘intentional gardening,’ which led to 
changes in family structures, increases in 
population, civilization, coordination, and 
group effort.  Society and order, he calls it.2

Following Columbus’s consequential 
sea voyages, there began the Columbian 
Exchange, which was the movement of ani-
mals, plants, and people between the New 
and Old Worlds. The tomato, native to the 
New World, became some of the stuff of 
Italian food. The potato was imported from 
the Andes region of South America to the 
Old World in order to nourish multitudes 
with its ‘power-pack of energy-rich carbo-
hydrates.’ Calibrating the nutritive value of 
the spud for a huge population, China is 
now the world’s leading potato producer.3

Corn, the tomato, and the potato are diet 
staples throughout the world.

One of the prime objectives of Nazi Ger-
many was ‘Lebensraum’ —living space. The 
country had not formed itself into a single 
nation until the late 1800s, and so it did not 
engage in large-scale colonization. In the 
1930s, Germany could not produce enough 
food to feed itself and so began territorial 
expansion of vast dimension, and [Mr. Van 
Stockum is too polite to say] elimination of 

certain populations on a vast scale. Adolph 
Hitler did not believe, or want to believe, 
in the power of science to improve food 
production and yield.4

Mr. Van Stockum encapsulates significant 
milestones in U.S. statutes and regulations 
affecting the food supply, including the 
Federal Water Pollution Control Act, the 
Refuse Act, the Safe Drinking Water Act, 
and what he calls, generically, the Farm Bill. 
The Farm Bill, reenacted about every five 
years since its origin during the New Deal, 
subsidizes farm production and supports 
the Supplemental Nutrition Assistant Pro-
gram. The cost of the current Farm Bill is 
$956 billion.5

Much of the history and science of food 
is captured in vignettes in some 20,000 
words of footnotes, a happy undertaking 
for lawyers who believe that a matter is not 
fully comprehended until the footnotes are 
mastered.

Mr. Van Stockum is no agnostic on the 
subject of climate change: “Warming of the 
climate system is unequivocal.” The atmo-
sphere and the oceans have warmed, the 
amount of snow and ice has diminished, sea 
levels have risen, temperatures have risen. 
It is extremely likely, he writes, that human 
influence has been the dominant cause of 
observed warming since the mid-twentieth 
century.6

He reports with a flourish the subject of 
genetically modified organisms: the science, 
the politics, the economics, the regulation 
and litigation. For a miniaturist, Mr. Van 
Stockum fills the frame.

Kentucky, Mr. Van Stockum reports, is a 
state of small farms. There are about 75,500, 
with an average size of 170 acres. Barren 
County has more farms than any other. 
More than half earn less than $10,000 
in annual sales. At about $5.7 billion per 
year, Kentucky ranks 16th in farm income. 
Poultry is the top Kentucky agricultural 
product. Kentucky ranks first horse sales, 
14th in corn.  

“Is a tomato a fruit, or is it a vegetable?” 
The U.S. Supreme Court settled the ques-
tion in a certain context. Mr. Van Stockum 
supplies the citation.7

Food, as related in Mr. Van Stockum’s 
opening short story, is always a matter of 
the taste of the individual. “Taste,” he writes, 
“is flavor data,” and has been improved by 
the taming of fire and its use in cooking. 
Cooking has added caloric value and is a 
primary agent in the development of stron-
ger bodies and bigger brains.

These books are of the category Mr. Van 
Stockum calls his science books. A second 
group are works of what he calls ‘magic 
realism.’  A third category he calls ‘fiction 
science,’ which find readers among the fans 
of science fiction he meets in his rambles to 
book stores and book fairs. 

There are nine stages in the Van Stocku-
mian literary production apparatus. Steven 
P. Eilers complements and accents the nar-
ratives with his comic-noirish illustrations.

These books are small but consequential. 
What is given in the nature book is what 
many here experience as the great beauty of 
Kentucky by a romantic learned in science.

The food book is an informed flight of the 
imagination which answers these queries: 
what is it that nourishes us; where has it 
come from, back to the beginning of time; 
and can you tell me the story in under 200 
pages? 

The books make the reader want to become 
familiar with Mr. Van Stockum’s quantum 
of fiction to delve further into the turns of 
mind and heart revealed there. Asked to 
explain his need to be heard across so many 
platforms, Mr. Van Stockum says, “I have 
to do it.  I can’t not do it.”

ABOUT THE AUTHOR 
A regular contributor, JAMES P. DADY is 
editor of the Bench & Bar and chairman 
of the Communications and Publications 
Committee. He lives in Bellevue, where 
he is chairman of its Planning and Zoning 
Commission.

ENDNOTES
1. “The Natural Wonder of Kentucky,” at 12. 

[Letcher County]
2. “The Wondrous Journey of Food” at 39.
3.  Id. at 42.
4.  Id. at 109-110.
5.  Id. at 60-61.
6.  Id. at 159-60.
7.  Nix v. Hedden, 149 U.S. 304, 13 S.Ct. 981, 37 

L.Ed. 745.745



|  JANUARY/FEBRUARY 20198

The past two years have seen a significant uptick in overt con-
flicts between public officials and the media, from outcries 
over “fake news,” to attempts to exclude the media—and 

thus the public—from official spaces and events. Our own state 
has not been immune from these larger societal conflicts. And, as 
one might expect, this has given rise to increased litigation over the 
public’s right to access various government fora, courts, and records. 

Across a variety of areas, Kentucky’s courts generally have continued 
to favor robust public access to public spaces and records. This arti-
cle describes some of the key First Amendment and public access 
cases that have been litigated across the state in the past two years. 
The authors of this article, who are attorneys at Kaplan Johnson 
Abate & Bird LLP in Louisville, have been fortunate enough to 
represent clients in many of the cases below. In each such instance, 
our affiliation with the case is noted for disclosure purposes. 

FIRST AMENDMENT ISSUES 
1.) Political Speech 

It was just election season, which means it was once again 
political ad season. This year the Kentucky Court of Appeals 
issued a notable opinion in R.J. Palmer et al. v. Ralph Alvarado, 
No. 2017-CA-00302 ( June 29, 2018), reaffirming the high bar 
necessary for a candidate to successfully accuse their opponent 

of running a defamatory ad. For a public figure (like a poli-
tician) to prevail in such a claim, he must establish that the 
defendant’s speech was not merely false, but so knowingly 
or recklessly so as to rise to the standard of “actual malice.”1 
(By contrast, defamation suits brought by “private” figures are 
governed by a mere negligence standard2).

In 2014, Dr. Ralph Alvarado ran for Senate against the incum-
bent R.J. Palmer. In the weeks leading up to the election, 
Palmer ran an ad accusing Alvarado of “getting rich off of 
addiction” by prescribing opioids. Alvarado sued Palmer for 
defamation and for publicly placing him in a false light. This 
was so, according to Alvarado, because the video contained 
footage of a court proceeding that Palmer edited to portray 
Alvarado inaccurately. The jury returned a verdict in favor of 
Alvarado and awarded him $200,000. Palmer appealed on 
the grounds that the ad was political speech, protected by the 
First Amendment. 

In a 2018 opinion, the Court of Appeals agreed. The court 
explained that “the gist” of the hearing was the same as what 
was conveyed in the ad, meaning that Alvarado could not 
prove falsity or malice, as he was required to do as a public 
figure running for office. Additionally, according to the court, 

BY: JON L. FLEISCHAKER, MICHAEL P. ABATE, AND CASSIE CHAMBERS ARMSTRONG
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the claim that Alvarado was “getting rich off of addiction” was 
the type of opinion that was protected by the First Amend-
ment. The Kentucky Supreme Court denied discretionary 
review in December 2018, reaffirming the difficulty that public 
candidates have in proving that an adversary’s message is not 
just false, but, constitutionally speaking, maliciously so. 

2.) Compelled Speech 
In 2017, the Kentucky General assembly enacted H.B. 2, a 
bill that requires physicians to perform an ultrasound on, and 
describe the process in detail to, any woman seeking access 
to abortion services.3 Violations of the requirement carried 
financial penalties of up to $100,000 for a first offense or 
$250,000 for a subsequent offense, and mandatory referral 
by a court finding such a violation to the Kentucky Board of 
Medical Licensure for disciplinary action. 

An abortion facility and several physicians challenged the law 
as a violation of their free speech rights because it compelled 
them to make these statements to patients regardless of the 
physicians’ interest in doing so or the patients’ interest in hear-
ing that speech. The state countered that the law was merely 
a lawful regulation of the practice of medicine, subject only 
to minimal “rational basis” scrutiny. And even assuming it is 

subject to a heightened form of scrutiny as compelled political 
speech, the state argued that it was justified by its interests 
in regulating “the practice of medicine, the well-being and 
informed decision-making of pregnant women, and the pro-
tection of fetal life and discouragement of abortion.”4 

Following a hearing, the U.S. District Court for the Western 
District of Kentucky permanently enjoined enforcement of 
the law, holding: (1) the law was a content-based regulation 
of providers’ speech that forced them to advance an ideological 
message, and therefore was subject to heightened scrutiny; (2) 
the interests asserted by the state were substantial government 
interests; but (3) the law failed to advance those interests.5 The 
Sixth Circuit subsequently denied the state’s request for an 
emergency stay pending appeal. The case was recently argued 
in the Sixth Circuit and is awaiting a decision.

ACCESS TO COURTS
1.) Marshall County – Access to Court Proceedings  
and Records
Unfortunately, Western Kentucky was once again touched by 
a tragic school shooting this past year. The event took place 
in Marshall County, a mere 30 minutes away from the tragic 
Heath High School shooting that occurred 20 years ago. And 
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like that earlier incident, the ensuing litigation gave rise to an 
important appellate ruling on First Amendment and court 
access issues. 

In the Marshall County case, the alleged shooter was a minor 
who is being tried as an adult as required by state law. Even 
after the suspect’s arraignment as an adult, the Marshall Cir-
cuit Court closed its courtroom to the public and the media to 
protect the alleged privacy interests of the accused. The defense 
counsel argued, and the trial court agreed, that proceedings 
could be closed because the parties could not “un-ring” the 
bell of public disclosure of information about the defendant.

Paxton Media intervened and sought a writ of mandamus to 
allow public access to the circuit court criminal proceedings in 
the case, arguing they are presumptively public under state law. 
The Court of Appeals agreed and granted an emergency writ.6 
It ordered the court to release the transcripts of the sealed 
proceedings and to open the case file for public inspection. 
The appellate court further ordered the circuit court to follow 
existing state law before closing any subsequent proceeding, 
which requires a public hearing, a showing by the movant 
that an important right will be impaired, and there are no less 
restrictive alternatives to closure.7 

2.) Purdue Pharma - Access to Records Filed with  
 the Trial Court
The opioid crisis continues to plague communities across the 
Commonwealth. Kentucky was the only state in the nation 
that opted out of a settlement against Purdue Pharma, the 
makers of OxyContin, related to the company’s marketing 
practices. Instead, it opted to file its own suit in (and along-
side) Pike County against Purdue. As part of that litigation, 
Dr. Richard Sackler, a Purdue board member and part of the 
family that owns the company, was deposed. It is believed to 
be the only time a member of the Sackler family has been 
deposed concerning OxyContin anywhere in the country 
(and, for that reason, Congress recently requested the same 
transcript from Purdue). 

Shortly after that deposition was filed in the record, and des-
ignated as “confidential” by Purdue, the case settled for $24 
million. STAT (an online healthcare publication of the Boston 
Globe) then attempted unsuccessfully to obtain the deposition 
transcript from the Attorney General. STAT eventually inter-
vened in the circuit court case and filed a motion to compel 
disclosure of the document. The Pike Circuit Court granted 
STAT’s motion and ordered the document to be disclosed. 

On December 14, 2018, the Kentucky Court of Appeals issued 
a 70-page decision affirming the ruling of the Pike Circuit 
Court.8 That opinion traced the history of Kentucky’s common 
law right of access to court materials and concluded that 
the trial court had not abused its discretion in ordering the 

deposition transcript to be publicly released. Purdue Pharma 
immediately announced that it would seek further review of 
the decision.9 

ACCESS TO PUBLIC SPACES
This year also saw disputes over access to government spaces, both 
real and virtual.

In June, the Kentucky State Police (KSP) denied members of the 
Poor People’s Campaign access to the Kentucky State Capitol. 
KSP was enforcing what it described as a new policy, under which 
members of the group would only be permitted to enter the build-
ing two at a time and must surrender all food and beverages. The 
new policy was a response to a protest some weeks before in which 
members of the same group stayed in the Capitol overnight fol-
lowing a permitted rally outside on the Capitol grounds. Several 
members of the State House sought a ruling from the Kentucky 
Attorney General (AG), who ruled that the KSP’s new policy was 
void and unenforceable because it was not promulgated through 
official regulatory processes, as required by KRS Chapter 13A.10 
The AG noted the First Amendment issues presented by the new 
KSP policy but declined to address them until a formal policy was 
issued. The AG did note, however, that any such regulation “will 
certainly have to comply with constitutional requirements.”11 

A separate dispute is pending in federal court concerning Governor 
Bevin’s blocking of citizens from his Twitter and Facebook feeds. 
Two plaintiffs have sued the Governor, alleging that those plat-
forms constitute public fora and, consequently, the Governor cannot 
block citizens for their viewpoint. Earlier this year, the U.S. District 
Court for the Eastern District of Kentucky denied a preliminary 
injunction, finding that traditional First Amendment forum anal-
ysis does not apply to these social media platforms.12 The court 
acknowledged that this was a new area of law and other courts had 
reached opposite conclusions.13 The trend in the opposite direction 
has continued since the court’s ruling in cases such as Knight First 
Amendment Inst. v. Trump out of the Southern District of New 
York and Leuthy v. LePage out of the District of Maine.14 The case 
remains in discovery and dispositive briefing is expected soon.15 

OPEN RECORDS - ECONOMIC DEVELOPMENT
Economic development issues have become a key focus of the public 
in recent years, driven by the desire to know more about the circum-
stances in which state and local governments promise large sums 
of money to private corporations to lure them to locate or expand 
in a particular area. Two Open Records  Act (ORA) cases this past 
year were of particular note in this area. 

1.) Braidy Industries
In 2017, the Cabinet for Economic Development, through 
Commonwealth Seed Capital (a limited liability company 
that is effectively controlled by the state and invests money 
appropriated to it by the legislature), made an unusual direct 
investment of $15 million of taxpayer dollars into a private 
company: Braidy Industries. Braidy has announced plans to 
invest over $1 billion to build an aluminum rolling facility in 
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Eastern Kentucky and has promised hundreds of jobs to that 
region. The Courier Journal sought documents containing the 
names of Braidy Industries’ shareholders. The Cabinet refused 
to release the records. The Courier Journal appealed to the 
AG, who ruled that the Cabinet must release the records. The 
Cabinet then filed suit.16

 
While that case was pending, Braidy itself released a list of its 
shareholders. The Cabinet, however, continued to assert that it 
could not release the requested documents without harming 
Braidy. In March 2018, the Franklin Circuit court ordered 
the Cabinet to release documents containing the shareholder 
names. It held that none of the cited exceptions to the ORA 
apply to these documents, and further observed that any con-
cerns about the harm from releasing the names was undercut 
when Braidy itself released the names. The Court subsequently 
found the Cabinet’s denial to be willful and awarded the Cou-
rier Journal statutory penalties and attorney’s fees under KRS 
61.882(5).

The Cabinet appealed and sought an emergency stay of the 
disclosure order pending appeal. The Court of Appeals rejected 
that motion for emergency relief, finding that the Cabinet has 
no greater interest in resisting disclosure of the names than 
Braidy does. The Cabinet then sought emergency relief from 
the Supreme Court, which granted a stay pending appeal, 
citing in part the Court of Appeals’ decision to conduct expe-
dited briefing and argument.17 

2.) Amazon HQ2 Bid
In 2017, Louisville Metro Government submitted a proposal 
for Amazon to locate its second headquarters in Louisville. 
After Amazon announced that Louisville was not one of the 
final cities, the Courier Journal submitted an open records 
request seeking a copy of the city’s 
final proposal. Louisville Metro 
Government refused to provide the 
proposal on the grounds that it was 
a preliminary document and, as such, 
was exempted from the ORA. The 
city also that argued various other 
exemptions entitled it to withhold 
the documents. 

In October 2018, the Jefferson Cir-
cuit Court ordered Louisville Metro 
Government to disclose the proposal, 
finding that none of the exemptions 
justified withholding it. While this has 
been an issue across the country, this 
decision appears to be the first opinion 
in the country ordering a city or state 
to disclose its Amazon bid (although 
other bidders have voluntarily dis-
closed their proposals). 

The city has filed a notice of appeal, which is in its early stages. 
The city continues to argue, among other things, that the 
records are preliminary documents and are shielded by the 
Open Records Act’s limited exception for economic devel-
opment proposals where there has been no public disclosure 
of the company’s potential interest in locating in the Com-
monwealth.18 The Courier Journal argues that the circuit court 
correctly rejected both arguments.19 

OPEN RECORDS – SEXUAL HARASSMENT  
AND MISCONDUCT CASES
1.) State Agency Cases

In Fall 2017, the Kentucky Center for Investigative Reporting 
(KyCIR) submitted Open Records Act requests to nearly every 
state agency for records of sexual misconduct allegations going 
back five years. Many agencies responded by producing those 
records with minimal (if any) redactions. However, at least two 
agencies took the position that they must redact the records to 
remove the names of those who were accused of misconduct 
that was “unsubstantiated” by an internal investigation: the 
Labor Cabinet and the Finance and Administration Cabinet. 
According to these agencies, the accused employees’ privacy 
rights outweigh the public’s interest in disclosure. (Both agen-
cies did disclose the names of those against whom complaints 
were substantiated).

KyCIR appealed to the AG, who ruled in favor of disclosure 
in both instances. And, in the Finance Cabinet case, the AG 
further held that the agency had failed to substantiate its legal 
burden of demonstrating that it appropriately invoked one of 
the Open Records Act’s exceptions when it refused the Attor-
ney General’s request for in camera review of the documents.
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Both agencies appealed to the Franklin Circuit Court. In opin-
ions issued on the same day, the court held that both agencies 
were required to disclose the names of public employees 
accused of sexual misconduct, even if it had not been substan-
tiated by an internal investigation.20 The court held the public 
has a right to know about such allegations, and to ensure that 
the results of the investigation were fair and impartial, not 
tainted by favoritism toward the accused. The court ordered 
the records to be disclosed within 10 days.

The agencies responded quite differently to the rulings. The 
Labor Cabinet released the name of the accused individu-
al(s) “under protest.” The Finance Cabinet, by contrast, filed 
a petition for a writ of mandamus seeking to stay the Franklin 
Circuit Court’s disclosure order. Both cases currently remain 
in the circuit court on pending motions for attorneys’ fees and 
statutory penalties under KRS 61.882(5), and one or both are 
likely to end up in the Court of Appeals.21

 
2.) State University Cases

A separate but related series of cases is pending in circuit and 
appellate courts across the state. Multiple college newspapers 
at Kentucky public universities filed ORA requests with their 
own schools and others for copies of Title IX investigations 
of faculty and staff members accused of assaulting their col-
leagues or students. Several universities complied, including 
University of Louisville, Murray State University, Northern 
Kentucky University, and Eastern Kentucky University. Those 
schools produced the records in full, redacting only identifying 
information concerning the students mentioned therein. 

Three schools took a different approach, however: University of 
Kentucky, Western Kentucky University, and Kentucky State 
University. Those schools refused to disclose even the names of 
faculty who had been accused, regardless of whether the claims 
were substantiated. They asserted that the Family Educational 
Rights and Privacy Act of 1974 (“FERPA”)22 prohibited the 
disclosure of any requested record, and that the school would 
risk the loss of all federal funding if they complied.

In each case, the AG disagreed. He ruled that the schools had 
violated the ORA by withholding faculty investigation records 
and must disclose them. The Attorney General did permit the 
universities to redact the names and other identifying informa-
tion of students mentioned in those records, however, because 
that student information—unlike information about faculty 
members—was protected by FERPA. 

Each university responded by suing the student newspaper 
that requested the records. That notable development led to 
another first: the Attorney General’s decision to intervene 
in all three cases to stand alongside the student papers in 
defending its ruling. Prior to these cases, the authors are not 
aware of the AG ever exercising that power granted by the 
General Assembly.
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To date, each case has taken a different course. The University 
of Kentucky case, filed in Fayette Circuit Court, has moved 
the farthest and fastest. There, the trial court concluded that 
the University could withhold the records because, on the 
unique facts of that case, disclosing the records would inevi-
tably reveal the name of the specific students involved (who 
were a small group of research assistants for a professor that 
had been publicly identified). Both the student newspaper, the 
Kentucky Kernel and AG appealed.  The case remains pending 
in the Court of Appeals.23 

The Kentucky State University case resulted in a decision from 
the Franklin Circuit Court requiring the university to submit 
the records to the AG for in camera review (something the 
universities had refused to do, as in the Finance Cabinet case 
noted above). The university complied with that order. The 
Attorney General recently entered a revised opinion holding 
(like the Franklin Circuit Court) that teacher discipline doc-
uments are not “education records” under FERPA and do not 
qualify for withholding under the Act’s “unwarranted invasion 
of personal privacy” exception.24 

Finally, the Western Kentucky University case remains in 
circuit court.25 There, the parties have filed extensive briefing 
on the question of whether FERPA prohibits the disclosure 
of records concerning faculty sexual misconduct allegations 
and are awaiting a ruling from the Warren Circuit Court.26 

OPEN RECORDS – ACCESS TO  
GOVERNMENT DATABASES
In this age of “big data,” another notable battle is playing out in 
the Franklin Circuit Court over the public’s right to access state 
government data. The Courier Journal requested a copy of the Ken-
tucky State Police’s Uniform Citation Database under the Open 
Records Act. The KSP responded by invoking the Act’s “unreason-
able burden” exception,27 claiming the only way to remove certain 
exempt information is to print out and manually redact millions 
of individual records. 

The AG found KSP’s denial of the request to be a violation of 
the ORA and noted that, under longstanding guidance from the 
AG and state archives, agencies are required to maintain databases 
in a form that may be disclosed to the public. It also noted that 
redaction of exempt information does not create a new record and 
must be done at the agency’s expense. The Kentucky State police 
appealed, and that case remains pending in the Franklin Circuit 
Court.28,29 

* * * * * *
As this brief survey of cases illustrates, Kentucky state and federal 
courts continue to handle a wide range of First Amendment and 
public access cases. By and large, those courts have sided in favor of 
freedom of expression, freedom of the press, and widespread access 
to public documents. Many of these cases remain on appeal, but if 
history is a guide, Kentucky courts will continue to favor the public’s 
right to speak and to know over the efforts of their elected officials 
to stifle dissent and keep sensitive information secret.  



13BENCH & BAR  |  

ENDNOTES
1.  See New York Times Co. v. Sullivan, 376 U.S. 254 (1964); Welch v. Am. Publ’g 

Co. of Kentucky, 3 S.W.3d 724, 727 (Ky. 1999). 
2.  McCall v. Courier-Journal & Louisville Times Co., 623 S.W.2d 882, 886 (Ky. 

1981).
3. HB 2 is available at http://www.lrc.ky.gov/record/17RS/hb2.htm. 
4.  See EMW Women’s Surgical Ctr., P.S.C. v. Beshear, 283 F. Supp. 3d 629, 645 

(W.D. Ky. 2017).
5.  Id. at 645-647.  
6.  WPSD TV et al v. Hon. James T. Jamison, Case No. 2018-CA-00279 (Mar. 1, 

2018), adopted as panel opinion ( June 1, 2018)
7. Disclosure: Kaplan Johnson Abate & Bird LLP represented Paxton Media 

in its emergency writ petition.
8.  See Purdue Pharma, et al. v. Boston Globe Life Sciences Media, No. 2016-CA-

00710 (Dec. 14, 2018).
9. Disclosure: Kaplan Johnson Abate & Bird LLP represents STAT in this 

case.
10. 18-OAG-009, The process by which rules and policies for public access to the 

State Capitol building may be implemented or altered. 
11.  Id.
12.  See Morgan v. Bevin, 298 F. Supp. 3d 1003 (E.D. Ky. 2018).
13.  See Davison v. Plowman, 247 F. Supp. 3d 767 (E.D. Va. 2017) (comment 

page is limited public forum). 
14.  See, e.g., Knight First Amendment Inst. v. Trump, 302 F. Supp. 3d 541, 549 

(S.D.N.Y. 2018) (President cannot block Twitter followers); Leuthy v.  
LePage, 2018 WL 4134628 (D. Me. Aug. 29, 2018) (denying motion to 
dismiss similar claims)

15. Disclosure: Kaplan Johnson Abate & Bird LLP is acting as co-counsel for 
the plaintiffs in this case.

16.  See Cabinet for Economic Development v. Courier Journal, No. 18-CI-1137 
(Franklin Cir. Ct.).

17. Disclosure: Kaplan Johnson Abate & Bird LLP is counsel for the Courier 
Journal in this case.

18.  See KRS 61.878(1)(d).
19. Disclosure: Kaplan Johnson Abate & Bird LLP is counsel for the Courier 

Journal in this case.
20.  See Kentucky Finance and Administration Cabinet v. Kentucky Public Radio, 

No. 18-CI-335 (Oct. 12, 2018); Kentucky Labor Cabinet v. Kentucky Public 
Radio, No. 18-CI-422 (Oct. 12, 2018).

21. Disclosure: Kaplan Johnson Abate & Bird LLP is counsel for the KyCIR 
in these cases.

22. 20 U.S.C. § 1232g.
23.  See Kernel Press, Inc. d/b/a the Kentucky Kernel v. University of Kentucky, No. 

2017-CA-000394. 
24.  See 17-ORD-011 (Revised Nov. 20, 2018); see also KRS 61.878(1)(a) 

(privacy exception).
25.  See Western Kentucky University v. College Heights Herald et al., No. 17-CI-

0233 (Warren Cir. Ct.)
26. Disclosure: Kaplan Johnson Abate & Bird LLP is counsel for the WKU 

College Heights Herald in the WKU case and filed a brief for amicus 
curiae Kentucky Press Association in the University of Kentucky case.

27.  See KRS 61.872(6).
28.  See Kentucky State Police v. Courier Journal, No. 18-CI-00527 (Franklin Cir. 

Ct.)
29. Disclosure: Kaplan Johnson Abate & Bird LLP is counsel for the Courier 

Journal in this case.

ABOUT THE AUTHORS
JON L. FLEISCHAKER is the state's preem-
inent media and First Amendment lawyer. 
For over 40 years, he has represented print, 
digital, and broadcast media organizations 
across the Commonwealth (and beyond) 
in a variety of defamation, government 
records, and First Amendment cases. He 
has litigated cases in state and federal 
courts, including arguing dozens of appel-
late cases in Kentucky and federal appellate courts. He was also 
one of the primary authors of the state's Open Records Act and 
Open Meetings Act. Fleischaker is a member of the Kentucky 
Journalism Hall of Fame, a winner of the Scripps Howard James 
Madison Award for outstanding service to the First Amendment, 
and, recently, the recipient of the David Richart Award for out-
standing service to Kentucky's children for his groundbreaking 
work opening up the child fatality and near-fatality files of the 
Cabinet for Health and Family Services to public scrutiny. 

MICHAEL P. ABATE is a partner at Kaplan 
Johnson Abate & Bird LLP with experience 
litigating at all levels of the federal and state 
court system. He represents print, digital, 
and broadcast media organizations across 
the state in a wide range of First Amend-
ment and government records litigation. 
Prior to moving to Louisville in 2013, he 
was a trial and appellate attorney at the U.S. 

Department of Justice in Washington, D.C., where he handled 
the federal government's most sensitive constitutional, statutory, 
and national security litigation. He has briefed and argued cases 
before 11 different U.S. Circuit Courts of Appeals, as well as at 
every level of the Kentucky state court system. Abate is a graduate 
of Harvard College and Stanford Law School and previously 
clerked for a judge on the U.S. Court of Appeals for the Fourth 
Circuit. 

CASSIE CHAMBERS ARMSTRONG is 
an attorney at Kaplan Johnson Abate & 
Bird LLP. She represents print, digital, and 
broadcast media organizations across the 
state in a wide range of First Amendment 
and government records litigation. Prior 
to joining her current firm, she served as a 
Skadden Fellow at a Kentucky non-profit 
organization, where she designed and exe-
cuted litigation strategies to assist a wide range of low-income 
clients facing substantial legal challenges. She also served as a 
law clerk to then-U.S. District Judge Amul Thapar (E.D. Ky.). 
Armstrong is a graduate of Yale University, the London School 
of Economics, and Harvard Law School. 



IS  PUT BY FOR PERHAPS ANOTHER DAY
Major Overhaul

Small Repairs
JUDICIAL MAP GETS A FEW

BY: JAMES P. DADY

|  JANUARY/FEBRUARY 201914

Features:
TRIAL COURTS

The General Assembly enacted a modest reallocation of Kentucky’s judicial resources 
in its 2018 session, deferring on a more ambitious plan until perhaps another day.

The 54th Circuit of Boone and Gallatin counties gained a family-court judge, as did the 
28th Circuit of Pulaski, Lincoln, and Rockcastle counties.

A district judgeship in Bullitt County’s 55th District was converted to a family-court 
judgeship.

The legislation did not change the total number of judgeships statewide.

The new family court judgeships in the 54th and 28th circuits were created by the abolition 
of a circuit judgeship in Floyd County and by the combination of two district judgeships 
into one in the Purchase area of western Kentucky.1,2

The bill enacted addressed the most acute imbalances in workloads among trial judges as 
identified in a weighted caseload study mandated by the 2014 judicial-branch budget bill.
The study, which came to be known as the Kentucky Judicial Workload Assessment, was 
commissioned by the Kentucky Court of Justice and the Administrative Office of the 
Courts, and was administered by the National Center for State Courts. 



15BENCH & BAR  |  

The study’s designers sought to measure the workloads of trial 
judges as reported minute by minute for a four-week period in 
2015.3  The data thus collected was mined to determine the average 
time spent on each kind of case. This calculation was combined with 
the number of cases added to the docket of each judge per year.

The amount of time the average judge spends on a case varies 
depends upon the kind of case. A traffic matter takes an average 
of 2.8 minutes to hear, a DUI 25 minutes, a juvenile matter 48 
minutes, a foreclosure 19 minutes, a murder case 1,118 minutes.

THE WEIGHTED CASELOAD ASSESSMENT
Analyzing the data, the study’s authors developed a weighted case-
load assessment for every trial judge. Some of the results were not 
what might have been predicted. Judicial workloads in the two most 
populous counties, Jefferson and Fayette, were found to be at about 
the state average. There was little deviation from the average in other 
high-population counties such as Daviess, Campbell, and Kenton 
counties for district judges and general-jurisdiction circuit judges, 
but the study identified the need for an additional family-court 
judge in both Daviess and Kenton.

Franklin Circuit Court, thought to be busy because of its volume of 
cases  involving state government, actually has a per judge workload 
below the state average. 

Travelling alongside this large data cache as an apparent popular 
mandate was the 2002 amendment to the Kentucky Constitution 
creating family courts, and the amendment’s implied promise of 
statewide access to a family-court judge.4 The reality 16 years later 
is that family court is held in only 73 of 120 counties.

The study amply proved the need for additional family-court judges. 
In counties without a family court, litigants are often required to 
pay a domestic relations commissioner to hear their cases.5

OTHER ANOMALIES 
There are other anomalies in the system. The absence of family 
court had rankled in Daviess County, population of more than 
100,000, the state’s seventh most populous. Daviess was granted a 
family-court judge in 2016, but that judge is already so overworked 
that a district judge from a neighboring county has been imported 
by order of Supreme Court Chief Justice John D. Minton to preside 
at Daviess dockets.

Family law litigants in the 36th Circuit of Knott and Magoffin 
counties in eastern Kentucky entrust their cases to a judge from 
Floyd County, one they’ve never had the chance to elect. This brings 
into view Section 117 of the Kentucky Constitution which says 
that all judges “[S]hall be elected from their respective districts or 
circuits.” A patch to this apparent affront to Knott and Magoffin 
counties is found in Section 110(5)(b): “[T]he Chief Justice of the 
Commonwealth shall [. . .] assign temporarily any justice or judge 
of the Commonwealth, active or retired, to sit in any court other 
than the Supreme Court when he deems such assignment necessary 
for the prompt disposition of causes.”6

With all this information in hand, Chief Justice Minton asked the 
General Assembly to reallocate judgeships from among 15 circuit 
and district courts and to add 16 new family court positions.

This plan passed the Senate in 2017, but was not taken up in the 
House. The Chief Justice returned for the 2018 session to offer a 
scaled-down version.

In addition to the changes enacted and described earlier, the more 
ambitious plan proposed:

• to reallocate a district judgeship from the 41st District 
(Clay, Jackson, and Leslie counties) to a family-court 
judgeship in the 27th Circuit (Laurel and Knox counties);

• to reallocate a district judgeship from the 4th District 
(Hopkins County) to a family-court judgeship in the 
16th Circuit (Kenton County);

• to combine the 40th and 60th judicial districts (Clinton, 
Cumberland, and Monroe counties) and reallocate one 
of its district judgeships to the 57th Circuit (Russell and 
Wayne counties) and the other to a circuit judgeship in 
the 56th Circuit (Caldwell, Livingston, Lyon, and Trigg 
counties);

• to combine the 42nd and 58th districts (Calloway and 
Marshall counties) and reallocate one of its judges to a 
circuit judgeship in the 15th Circuit (Carroll, Grant, and 
Owen counties);

• to move Hancock County from the 38th Circuit (Butler, 
Edmonson, Hancock, and Ohio counties) to the Sixth 
Circuit (Daviess County), assign a new district judge 
there and establish a new Daviess County Family Court 
judgeship;

• to reallocate a district judgeship from the 51st Circuit 
(Henderson County) to create a new family-court judge-
ship in the 14th Circuit (Bourbon, Scott, and Woodford 
counties);

• to reallocate one circuit judgeship from the 35th Circuit 
(Pike County), to create a new judgeship in the 53rd Cir-
cuit (Anderson, Shelby, and Spencer counties).

“We learned we have the right number of judges, we just have some 
of them in the wrong places,” Justice Minton testified.7

The scaled-down plan had its advocates, among them Sen. Whitney 
Westerfield, Republican of Hopkinsville, chairman of the Senate 
Judiciary Committee. But with a legislature consumed by budget 
and tax issues and an imbroglio over public-employee pensions, the 
plan proved too ambitious to pass. It also collided with a hard-polit-
ical reality: no legislator wants to go back home to have to explain 
why he or she ‘lost a judgeship.’

Judicial circuits and districts have remained “largely untouched” 
since passage of the Judicial Article to the Kentucky Constitution 
in 1976.8
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Statewide judicial redistricting last occurred in 1893, and thus there 
are no judicial decisions in Kentucky construing a plan. 

It is of interest to learn that state and federal constitutional norms 
of population equality for districts generally do not apply to the 
judiciary.

The theory of using judicial workload rather than population as the 
method to allocate judgeships is consistent with federal constitu-
tional jurisprudence.

The landmark U.S. Supreme Court cases of the 1960s imposed 
application of the Equal-Protection standard of the 5th and 14th 

amendments in legislative redistricting. The import of the cases is 
captured in the popular formulation ‘one-person, one vote.’

In Baker v. Carr, the U.S. Supreme Court held that claims of malap-
portionment of legislative districts based upon population were 
justiciable.9

An Alabama redistricting plan that apportioned districts not by 
population but by county unit was struck down as unconstitutional 
in Reynolds v. Sims.10

But it has been held explicitly in Wells v. Edwards that the consti-
tutional principle of one person, one vote, does not apply to the 
judicial redistricting plans of legislatures.11 In that case, the U.S. 
Supreme Court without comment affirmed a district court finding 
that judges perform a task fundamentally different from those of 
legislators. The district court reasoned, 

Manifestly, judges and prosecutors are not representatives 
in the same sense as are legislators or the executive. Their 
function is to administer the law, not to espouse the cause 
of a particular constituency.12

This theme was taken up in a later Supreme Court decision.

Ideally, public opinion should be irrelevant to the judge’s 
role, because the judge is often called to disregard, or even 
to defy, popular sentiment.13

Of course, when Congress acts as it did in enacting the Voting 
Rights Act, the judicial terrain shifts from deciding whether the 
judicial map is constitutional to whether it complies with statute.

The latter consideration was before the Supreme Court in Chisom 
v. Roemer.14 This time the challenge to the judicial map was upheld. 
The arrangement before the Court was for elections to the Lou-
isiana Supreme Court. The Court had seven members. Five were 
elected statewide and two from a district comprised of four parishes 
in and around New Orleans. The largest of the four was Orleans, 
which was more than one-half black. More than three-fourths of 
the other three parishes were white, which helped to produce the 
result that there had never been a black member of the Louisiana 
Supreme Court.

The U.S. Supreme Court agreed that minority voters had less 
opportunity than other members of the electorate to participate 
in the political process and found that the scheme violated the 
Voting Rights Act.

KENTUCKY’S APPELLATE COURT DILEMMA
Populations in Kentucky’s appellate districts are seriously out of 
balance. The Fourth District, coextensive with Jefferson County, is 
approximately 17 percent more populous than the theoretical aver-
age district. Section 110(4) of the Kentucky Constitution requires 
that the appellate judicial map be drawn “by counties,” which seems 
to mean that Jefferson County cannot be split into separate districts 
in any plan.

Supreme Court districts “are to be as nearly equal in population and 
as compact as possible.”15 How to reconcile the two is a dilemma 
for some future legislative session, and any such plan, as with a 
trial-court plan, would need to scale the political and budgetary 
barriers of the day.
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Fulton, and Hickman counties.
3. The authors of the study were Brian J. Ostrom, Matthew Kleiman, and 

Cynthia G. Lee.  The study is dated January 21, 2016. The study period was 
from April 13, 2015, until May 10.  Ninety-five percent of general-juris-
diction circuit judges, 96 percent of district judges, and 94 percent of fami-
ly-court judges participated. The participants were asked to view a training 
video explaining how to categorize and record their time.

4. Ky. Const. §112(6).
5. Testimony of Chief Justice John D. Minton, Jr., to the Senate Judiciary 

Committee February 23, 2017.
6. The temporary judgeship in the Knott Magoffin has lasted for at least 15 

years.
7.  See endnote 5, supra. 
8.  Id.
9. 369 U.S. 186, 82 S.Ct. 691, 71 L.Ed.2d 662 (1962).
10.  377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964).
11.  347 F.Supp. 453 (Middle District of La. 1972), summarily affirmed by the 

U.S. Supreme Court, 409 U.S. 1095, 93 S.Ct. 904, 34 L.Ed.2d 69 (1973).
12. Wells, 347 F.Supp at 454.
13.  Chisom v. Roemer, 501 U.S. 380, 111 S.Ct. 2354, 115 L.Ed.2d 348(1991). 

But see Smith v. Boyle, 144 F.3d 1060(7th Cir. 1998).
14.  Chisom, 501 U.S. 380.
15. 12 Ky. Const., §110(4).
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T he 1984 opinion of the Supreme Court of Kentucky of Hilen 
v. Hays meant the end of the outmoded doctrine of contribu-
tory negligence in favor of the increasingly popular regime of 

comparative fault.1 In the intervening 30-plus years, Hilen’s intended 
migration of decision-making authority from judge to jury has 
been gradual. More recently, the Supreme Court has made it a 
point to seek out and eradicate the vestiges of contributory fault 
from Kentucky’s tort law, with the stated goal of giving juries more 
fact-finding responsibility.  

The anticipated effect of Hilen was to reduce the role the trial 
judge played in the ultimate determination of tort liability. Prior 
to Hilen, and particularly in cases in which a plaintiff was alleged 
to have overlooked an obvious hazard, judges were often presented 
summary judgment motions that purported to identify acts of con-
tributory negligence committed by a plaintiff. When a judge was 
able to determine from the evidence that a plaintiff had acted in 
any way to bring about his or her own injuries, summary judgment 
was entered in favor of the defendant and the issue was never pre-
sented to the jury.2  “The prevailing view” was “that the question 
of contributory negligence of the plaintiff is to be considered one 
of fact rather than of law … .”3  It was not uncommon in tort lit-
igation, Hilen included, for the factual issue of whether a plaintiff 
had committed contributory negligence to be put to a jury.  But 
the jury’s only role in that instance was to determine if the plaintiff 
had committed any act of negligence rather than to evaluate the 
parties’ comparative fault.

Theoretically, following Hilen, more negligence claims would be 
presented to a jury in their entirety rather than resolved by the judge 

as a matter of law or presented to the jury for only a limited inquiry.  
The General Assembly’s codification of the new rule in 1988 made 
apparent its broad scope and the expanded role of the jury in resolv-
ing tort claims, namely, “[i]n all tort actions…involving fault of 
more than one (1) party,” the jury was required to allocate fault “to 
each claimant, defendant, third-party defendant, and person who 
has been released from liability … .”4  The jury’s task of assessing 
the relative reasonableness of the conduct of the parties was made 
explicit: “In determining the percentages of fault, the trier of fact 
shall consider both the nature of the conduct of each party at fault 
and the extent of the causal relation between the conduct and the 
damages claimed.”5  The statute’s broad statement that it pertained 
to “all tort actions,” seemed clear.  However, vestiges of contributory 
negligence would prove difficult to eradicate.

Perhaps the best known and most durable of these vestiges was the 
open and obvious doctrine, applied to claims of premises liability.  
As recently as 2010 in Kentucky River Medical Center v. McIntosh, 
Kentucky’s appellate courts were treating the question of the open 
and obvious nature of a hazard as a legal issue rather than a purely 
factual one: if the hazard was open and obvious, the land possessor 
owed no duty to its invitee or licensee and there could be no lia-
bility. 6  This analysis characterized the open and obvious analysis 
as a question of the foreseeability of a plaintiff ’s injury therefore a 
component of determining existence of a legal duty.  Because “[t]he 
existence of a duty [was] a question of law for the court[,]”McIntosh 
kept the ultimate responsibility of making the determination in the 
hands of the trial judge.7  It was not effective at fully transitioning 
fact-finding authority to the jury.  

The Evolving 
Role of Juries 
in Tort Claims
BY: ELIZABETH BASS
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Two years later, in Shelton v. Kentucky Easter Seals Soc., Inc., the 
Supreme Court revised the analytical framework it had created 
in McIntosh and effectively ended the “open and obvious” doc-
trine’s function as a vestige of contributory negligence by moving 
it squarely into the realm of fact-finding and the province of the 
jury.8  Palpably frustrated with the resilience of this remnant of 
contributory negligence, the Supreme Court declared, “…this Court 
can no longer perpetuate the flawed methodology that lingers in 
our conventional application of the open-and-obvious doctrine.”9  

More specifically:

the existence of an open and obvious danger does not 
pertain to the existence of duty. Instead, Section 343A 
[of the Restatement (Second) of Torts] involves a factual 
determination relating to causation, fault, or breach but 
simply does not relate to duty. Certainly, at the very least, 
a land possessor’s general duty of care is not eliminated 
because of the obviousness of the danger.10

In reaching its holding in Shelton, the Supreme Court identified a 
fear it apparently perceived in the litigators and parties who had 
appeared before it over the years since Hilen’s issuance, namely a 
fear of juries:

Legitimate claims should be allowed to proceed to a jury. 
And we should not fear jury determinations. Admittedly, 
juries may be unpredictable; but relatively recent stud-
ies show that juries usually reach the same conclusion 
a judge would have reached had the judge decided the 
case as a matter of law. Indeed, according to one study, in 
78 percent of cases judges would have ruled the same as 
juries, with the main reason for disagreement being the 
judge would have imposed liability where the jury did not. 
As our tort law has progressed, we have stated through 
numerous decisions that plaintiffs should not be barred 
from bringing legitimate claims. The approach we adopt 
today, adopted in a number of other states, continues this 
policy.11

Clearly, Shelton represented an effort to allocate more of the 
fact-finding function to Kentucky juries, 28 years after Hilen v. 
Hays took the first step in that direction.  

The open and obvious doctrine claimed the Supreme Court’s atten-
tion over the past decade, but its demise was not the final frontier 
in eliminating the remnants of contributory negligence.  In 2018, 
in Maupin v. Tankersley, the Supreme Court resolved a question 
subject to much debate: Could fault be apportioned to a plaintiff 
whose claim arose from a dog bite? The answer, it turned out, was 
‘yes.’  “Today, we hold that a plaintiff ’s comparative negligence 
in a dog bite case may be considered in measuring the damages 
awarded to her.”12   

Such a ruling may not seem noteworthy following the “open and 
obvious” battle that had continued for decades. It was significant, 
however, because the determination was made following a decla-
ration that the current dog bite statute imposes strict liability upon 

dog owners for dog bite claims and that juries must be instructed 
accordingly.13 In the past, dog bite claims had been brought as either 
common law negligence claims, as strict liability claims on the basis 
of violation of the dog bite statute,14 or both.15 Although KRS 
§411.182 states fault should be apportioned in “all tort claims,” and 
specifically includes product liability claims, which are commonly 
brought strict liability claims,16 it had been difficult to persuade 
trial courts to allow juries to apportion fault to a plaintiff in strict 
liability dog bite claims because there was little to no precedent for 
doing so outside the products liability context.17 As a result, dog 
bite claims were typically pleaded as strict liability claims rather 
than common-law negligence claims, thereby reducing the elements 
necessary to establish a defendant’s liability and ensuring their cli-
ents’ damages would not be reduced via apportionment.18 Maupin 
changed that. Now, the actions a plaintiff may have committed to 
bring about the dog bite could be considered, relative fault could 
be assessed, and damages would be reduced accordingly. Maupin 
also has broader application to strict liability claims other than dog 
bites and, presumably, puts to rest any further dispute about the 
jury’s task of apportioning fault among the parties whether a tort 
claim sounds in strict liability or common-law negligence. Maupin 
confirmed what the Supreme Court has been saying since Hilen and 
the enactment of KRS 411.182. Fault must be apportioned, so long 
as there is proof of fault of more than one party, in all tort actions.19  

Since Hilen, Shelton, and Maupin, there are fewer legal questions 
to be resolved by the trial judge and more factual questions to be 
resolved by the jury. Presumably, more and more cases should be 
tried before juries and fewer cases should be resolved by summary 
judgment. In the aftermath of Shelton, summary judgment is per-
ceived as difficult to obtain in any tort case and widely considered 
nearly impossible in premises liability cases.20 As this publication 
has noted, however, since 2002, the number of jury trials has actually 
diminished dramatically.21 There were just 93 civil jury trials across 
Kentucky in one recent year.22  It is a great irony that as juries are 
given more to decide, there just aren’t very many of them.

ENDNOTES
1.  Hilen v. Hays, 673 S.W.2d 713 (Ky. 1984).
2.  E.g., Kentucky Utilities Co. v. Auto Crane Co., 674 S.W.2d 15, 16 (Ky. App. 

1983) (affirming the trial court’s determination the plaintiff, a crane oper-
ator, had been contributorily negligent when his crane came into contact 
with overhead wires, despite plaintiff ’s expert proof “that the wires in 
question were located below the minimum vertical clearance prescribed by 
the National Electric Safety Code” and “that it is difficult to see high-volt-
age wires and that, because of the difference in the size of the boom and 
the wires, an optical illusion is created which makes the wire appear to be a 
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greater distance from the boom than it actually is.”); Carmichael v. Lexing-
ton-Fayette Urban County Government, 608 S.W.2d 66, 68 (Ky. App. 1980) 
(overruled on unrelated grounds of municipal immunity by Gas Service Co., 
Inc. v. City of London, 687 S.W.2d 144 (Ky. 1985)) (affirming summary 
judgment, in part, on the rationale that, “One who voluntarily subjects him-
self to peril known to him or generally observable by a person of ordinary 
prudence in his situation cannot recover damages sustained thereby.”). 

3.  Gullett v. McCormick, 421 S.W.2d 352, 356 (Ky. 1967).
4. KRS 411.182 (1).  
5. KRS 411.182(2). 
6.  Id.
7.  Maggard v. Conagra Foods, Inc., 168 S.W.3d 425, 427 (Ky. App. 2005) (“The 

existence of a duty is a question of law for the court because it is essentially 
a policy determination.”).

8. The phrase “once and for all” is used loosely. There was still a debate about 
whether Shelton applied to naturally occurring outdoor hazards such as 
snow and ice. That issue was resolved in Carter v. Bullitt Host, LLC, 471 
S.W.3d 288, 289-90 (Ky. 2015) (“all open and obvious hazard cases, includ-
ing obvious natural outdoor hazard cases, are subject to the comparative 
fault doctrine.”). 

9.  Shelton v. Kentucky Easter Seals Soc., Inc., 413 S.W.3d 901, 906 (Ky. 2013), as 
corrected (Nov. 25, 2013).

10.  Id., at 907.
11.  Id., at 916–17 (footnotes omitted).
12.  Maupin v. Tankersley, 540 S.W.3d 357, 360 (Ky. 2018) (citing Hilen, 673 

S.W.2d at 720; and KRS §411.182(2)).  
13.  Id., at 360 (reversing the jury instructions given by the trial court because 

they asked the jury to determine whether the owner of the dogs in question 
had “failed to exercise ordinary care to control his dogs for the safety of 
others … [.]”).  

14. KRS §258.275(1) prior to its repeal in 2004; KRS §258.235(4) ever since.
15.  See Benningfield ex rel. Benningfield v. Zinsmeister, 367 S.W.3d 561, 562 (Ky. 

2012), as modified ( June 25, 2012).
16.  Worldwide Equipment, Inc. v. Mullins, 11 S.W.3d 50, 55 (Ky. App. 1999).
17. As the Supreme Court discussed in Hilen v. Hays, supra, at one time the 

General Assembly had expressly dictated that a defense to product liability 
claims was the contributory negligence of the plaintiff, though it had 
remained silent as to whether contributory negligence or comparative fault 
applied to most other types of tort claims. Hilen, 673 S.W.2d at 715.  This 
likely explains why the General Assembly expressly included products 
liability claims in KRS §411.182 when it was drafted and may explain the 
apparent belief of some practitioners that product liability claims are treated 
differently that other forms of strict liability.  

18. It should be noted that a 2007 opinion of the Kentucky Court of Appeals 
stated, “Even if [the then-applicable dog bite statute] created a strict 
liability action, negligence principles are still applicable, as the dog owner’s 
liability should be subject to the doctrine of comparative negligence.”  
Carmical v. Bullock, 251 S.W.3d 324, 327 (Ky. App. 2007).  This statement 
was dicta because the Court actually found the statute did not create strict 
liability, and subsequent revisions to the dog bite statutes and judicial deter-
minations that the new statutes did create strict liability rendered Carmical ’s 
value doubtful.  

19.  Maupin, 540 S.W.3d at 360.  
20. The exception to this rule in premises liability cases is where a plaintiff 

offers no proof of any hazard whatsoever. However, this is not a question of 
the existence of a duty but whether the plaintiff has any proof of causation 
or breach of duty. E.g. Kendall v. Ralphie’s Fun Center, 2016-CA-000981-
MR, 2017 WL 5187731, at *2 (Ky. App. Nov. 9, 2017).  

21. Justice Daniel J. Venters, “Will Common Law Stagnate in an Era of De-
clining Trials?” Bench & Bar (May 2016).  

22.  Id.
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It is Flu 
Season 
Again...

Do You 
Know Where 
the Vaccine 
Court Is?
BY: FIROOZ NAMEI

Elimination of communicable diseases 
through vaccination has been “one of 
the greatest achievements of public 

health in the twentieth century.1 

Although widespread use of vaccination 
began in the twentieth century, it actually 
dates to 1796 when Dr. Edward Jenner 
demonstrated its efficacy by inoculating 
a 13-year-old boy with the cowpox virus. 
Once he discovered that exposure to a 
pathogen causes the immune system to 
fight the disease, medical science expanded 
its vision: the historical focus of treating ill-
nesses was no longer sufficient; prevention 
and eradication also became an essential 
part of medicine.2  

The systematic implementation of the 
smallpox vaccine culminated in the global 
eradication of smallpox by 1979.3 A disease 
that once killed at least 30 percent of its 
victims and blinded and scarred those lucky 
enough to survive, had completely disap-
peared all over the world.4  In the United 
States, at least eight other diseases have 
been eliminated by vaccines: polio, typhoid 
fever, yellow fever, rubella, mumps, tetanus, 
Haemophilus Influenza Type B and rabies.5  

The control of infectious diseases in the 
United States is a result of widespread 
vaccination shortly after a baby is born—
before he or she leaves the hospital. Every 
state requires proof of vaccination before a 
child can enroll in school or pre-school.6 
These vaccines include: measles, mumps, 
rubella, diphtheria, whooping cough, tet-
anus, chickenpox, polio, hepatitis A and 
B, rotavirus, pneumococcus, Haemophilus 
Influenzae and meningococcal disease. The 
near-universal administration of these vac-
cines has dramatically changed children’s 
life expectancy. In the seventeenth century, 
one third of all children died before age 15; 
today in the West, that figure is less than 
one percent.7
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The vaccination requirements provide few 
exceptions for individuals who have reli-
gious or moral objections to vaccination.8 
These exemptions, along with widespread 
misinformation on social media about a 
nexus between vaccination and autism, 
have resulted in many eschewing vaccina-
tion for their children. The consequences 
of this reluctance to vaccinate were dra-
matically demonstrated in 2015 when a 
measles outbreak that began at Disneyland 
sent more than 100 people to the hospital. 
After the outbreak, California lawmakers 
closed a loophole that allowed parents to 
opt out of vaccinations for personal beliefs.9 
Vaccinations not only help the individual 
inoculated, they also protect those whose 
immune systems are compromised and 
newborn babies by creating “community” 
or “herd” immunity.

In recent years, parents with autistic chil-
dren searching for “scientific answers” 
latched onto a flawed study by a Brit-
ish physician.10  His idea had superficial 
plausibility: If all children are vaccinated 
and some develop autism after they are 
vaccinated, then vaccines cause autism. 
Although this theory was debunked by 
science, by data and by human experi-
ence, the idea has persisted. Many parents 
of autistic children filed claims for com-
pensation; their claims were consolidated 
and tried in the Vaccine Court where 19 
experts testified: five on behalf of the Peti-
tioners and 14 on behalf of the Secretary 
of the Department of Health and Human 
Services.  The Court held that vaccines do 
not cause autism.11

Although vaccines are hailed “as one of the 
greatest medical and public health accom-
plishments,” and millions are vaccinated  
without any adverse reactions, a small 
number of people who are inoculated suffer 
serious and debilitating side effects.12  “In 
the 1970s and 1980s vaccines became, 
one might say, victims of their own suc-
cess. [The vaccines] had been so effective 
in preventing infectious diseases that the 
public became much less alarmed at the 
threat of those diseases and much more 
concerned with the risk of injury from the 
vaccines themselves.”13 By the early 1980s 
there was a substantial increase in product 
liability suits against vaccine manufacturers 

—between 1978 and 1981, for instance, 
there were only nine product liability suits 
filed against vaccine manufacturers. By the 
mid-1980s there were over 200 per year. Id.   

To ensure the availability of vaccines after 
the two domestic vaccine manufacturers 
stopped making them, Congress enacted 
the National Childhood Vaccine Injury Act 
(“NCVIA”) in 1986 to establish a no-fault 
compensation program “designed to work 
faster and with greater ease than the civil 
tort system.”14 The Supreme Court in Brue-
sewitz described the NCVIA as “quid pro 
quo”:  it provides manufacturers protection 
from liability in exchange for their contri-
bution to a fund to compensate injured 
claimants.15  But what the manufacturers 
actually do is charge an excise tax on each 
vaccine dose administered. They do not 
contribute anything to the fund.16

Under the NCVIA, a claim for com-
pensation for any injury alleged to have 
resulted from a recommended vaccine must 
be brought in the U.S. Court of Federal 
Claims in Washington D.C. The NCVIA 
requires an injured claimant to first exhaust 
his or her remedies in the Court of Fed-
eral Claims before seeking other remedies 
against the manufacturers or providers. The 
NCVIA makes it almost impossible for an 
individual to bring a subsequent lawsuit 
against the manufacturer if injury or death 
was “unavoidable even though the vaccine 
was properly prepared and was accompa-
nied by proper directions and warnings.”17 
A claimant who wants to take his or her 
chance with a jury must first receive a final 
decision from a Special Master of the Vac-
cine Court and formally reject it.18

When an injury occurs, a claimant has 
three years from the first manifestation of 
the injury or two years from the time of 
death to file a claim for compensation.19  
Although the DC Circuit had previously 
held that this statute of limitations is 
strictly applied and was not subject to equi-
table tolling, it later reversed itself in an en 
banc decision and held that equitable tolling 
may be available in certain circumstances; 
the Supreme Court affirmed.20

The petition for compensation must state 
that the vaccine either caused an injury 

from which the claimant had not suf-
fered before, or the vaccine significantly 
aggravated a pre-existing condition.21  The 
Vaccine Rules originally adopted by the 
Judges of the U.S. Court of Federal Claims 
and the guidelines adopted by the Special 
Masters provide a roadmap for practitioners 
and the Vaccine Court.  The Rules require 
that the petition for compensation should 
be a short and plain statement of the facts 
and state the grounds for compensation, 
including whether the injury claimed is 
listed in the Vaccine Injury Table.22

What distinguishes a Vaccine Court claim 
from a products liability case is the Vaccine 
Injury Table. This table is the substantive law 
that determines the outcome of most cases. 
All vaccines covered by the NCVIA are 
listed on the table, along with “recognized” 
injuries that are presumptively related to the 
vaccine. For each listed injury a time limit is 
set from the time a vaccine is administered 
and the onset of the injury.23  The origi-
nal table adopted by Congress contained 
MMR (measles, mumps and rubella), DTP 
(diphtheria, pertussis and tetanus) and the 
two Polio vaccines, IPV and OPV.24  The 
current table now also includes Hepatitis A 
and B, seasonal flu vaccines, meningococcal, 
pneumococcal conjugate, varicella (chicken 
pox), human papillomavirus and rotovirus.25

When the medical records, submitted with 
the petition, reveal that a specified injury 
occurred in the specified time frame after 
vaccination, a presumption is created that 
the vaccine caused the injury. The Petitioner 
does not need to submit expert medical 
opinion that the vaccine did in fact cause 
the injury.26

Once the presumption attaches, the burden 
shifts to the Secretary of the Department 
of Health and Human Services to show 
by a preponderance of the evidence that 
another cause, unrelated to the vaccine, was 
the source of injury.27  The Secretary must 
present expert testimony to overcome the 
presumption and cannot rely on an idio-
pathic (unknown) cause.28

When an injury is not in the Table 
(off-Table), an alternative means exists to 
demonstrate that the injury was “caused 
in fact” by the vaccination.29 Since the 
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presumption of injury provided by listing 
in the Table is not present in such cases, 
the Petitioner has the burden to show that 
vaccination caused the injury.30  Showing  
the causation in fact is the same standard 
as the burden in a tort case:  preponderance 
of evidence.31

In cases where the injury is not in the Table, 
the issue of causation becomes very con-
tentious. There are no biological markers 
to prove that a vaccine was the cause of the 
injury.  A diagnosis that an injury resulted 
from vaccination is “bereft of complete 
and direct proof of how vaccines affect 
the human body.”32  These cases are also 
difficult because the practitioners do not 
have their usual allies: the treating physi-
cians. Most physicians invariably refuse to 
cooperate in the litigation of vaccine cases 
because they think such cases discourage 
vaccination. One must rely on experts at the 
universities and research centers.33  

Another unique attribute of the NCVIA is 
that an attorney may not charge the client 
fees for services in connection with such a 
petition, but a court may award attorneys’ 
fees and costs, even in an unsuccessful peti-
tion brought in good faith.34 

Counsel should not be reluctant to repre-
sent an injured client merely because the 
Vaccine Court is in Washington D.C.  In 
a Table injury case, there is no need for 
counsel to leave the office. Hearings are 
conducted over the phone and all filings 
are done electronically. 

Regardless of an attorney’s opinion about 
the efficacy of vaccinations, Congress has 
established a forum where a claimant 
injured by vaccines can be compensated. 
Since the Vaccine Court was established in 
the 1980s, claimants have recovered more 
than $3.9 billion in compensation for vac-
cine injuries. 
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A common worry I hear expressed 
by judges and prosecutors in par-
ticular is that the jury trial is in 

decline. The jury trial, assured to us by 
provisions of Articles III, VI and VII of the U.S. Constitution is, 
of course, a hallowed guarantee of our democracy and one of the 
practices that allows for the most direct citizen engagement in 
the judicial system—a feature of the U.S. legal system that few 
countries share.

The decline in jury trials has been noted in recent years by the 
media, legal journals and bar associations. Perhaps the broadest 
examination of this trend was undertaken by the American Bar 
Association’s Section of Litigation. In 2003, it launched The Van-
ishing Trial project; as part of that project, Professor Marc Galanter 
of the University of Wisconsin Law School gathered data on the 
absolute number of trials in the United States. 

His research, published in the Journal of Empirical Legal Studies, 
found that “(t)he portion of federal civil cases resolved by trial fell 
from 11.5 percent in 1962 to 1.8 percent in 2002, continuing a long 
historic decline. More startling was the 60 percent decline in the 
absolute number of trials since the mid 1980s.” 

As one who never practiced as a trial lawyer, I have little direct 
experience of this world. As I have begun to focus on the fact that 
the jury trial is in decline, I began to ask why. I then asked myself, 
more broadly, what other changes are typical of trial practice today? 
As I started to ask around for some answers, what I discovered 
surprised and interested me.

My discussions with trial lawyers, both veterans and newer members 
of the trial bar, suggest that trial practice has changed in recent years 
in at least three significant ways.

First, management of risk is now a big and significant business. 
Indeed, risk management practices, above all, seem to drive the 
reduced use of the jury trial. Bob Connolly, Managing Partner 
at Stites & Harbison in Louisville and a trial lawyer for 38 years, 
offered that over the course of his career, “trial practice has changed 
dramatically, and I don’t think it is necessarily for the good” for 
training lawyers and for society. 

When Connolly was first in practice, he reported, he would on 
average try four cases to trial per year. The last time he went to trial, 
however, was four years ago. Connolly noted that in the past, trials 
helped, for example, improve product safety. Conversely, however, 
he allowed, the push to settle cases can be better for clients because 
it reduces “stress and cost.”

On the criminal side, however, some take the view that society 
may be better off with fewer trials. Karen Faulkner, whose prac-
tice is largely criminal, observed that when defendants are guilty, 
“charged offenses can bind a jury on a conviction; they must follow 
the law and sentencing ranges, whereas with a plea deal, you can 
opt for a lesser charge, which reduces exposure. And the longer 
people languish in prison, the more of a drain on society. It affects 
the defendant, other family members, taxpayers and continues to 
snowball.”  

Second, and in turn, the increased dependence by clients on insur-
ance-driven risk management calculations has helped drive the 
increasing popularity of alternative dispute resolution devices, nota-
bly mediation and arbitration. 

As Bob Connolly observed, much of this is driven by clients, who 
make a risk management calculation to cut losses and settle. Con-
nolly added that “courts have internalized mediation practice.”

BY:  DEAN COLIN CRAWFORD
         UNIVERSITY OF LOUISVILLE, BRANDEIS SCHOOL OF LAW

Exploring the 
Changing Landscape 
of Trial Practice
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Other lawyers I spoke with echoed this view. Justin Fowles, a 
younger member at Frost Brown Todd with a largely civil practice, 
echoed the view that settlement can be good for the client’s bottom 
line and that “extra-judicial resolution” by mediation or arbitration is 
faster and less formal, but also does not serve to prepare lawyers for 
trial practice. This seems to hold true for criminal practice as well. 
Karen Faulkner said that “most criminal cases settle,” adding that “a 
lot of what I am doing is mitigating damages” and working to create 
conditions for her clients to be “better citizens in the community.”

Third, however, and unrelated to the prior two changes, one thing 
lawyers repeatedly stress about trial practice today are the ways in 
which technology has changed how cases are presented when they 
get to court.

Marc Breit, the Louisville-based trial lawyer who, according to the 
Kentucky Trial Court Review, has for many years tried more civil 
jury trials than any litigator in the Commonwealth, believes that 
“the American jury trial will always exist and continue to be the 
greatest system of justice in the world.”

Nevertheless, he says the recent trend of court-ordered mediation 
has dramatically reduced the number of civil jury trials. Further, 
trial practice has changed with technology in the ways in which 
cases are presented once a case goes to trial.

Breit observed that “technology has advanced and is now main-
stream for jurors and when used properly, it is well received.” Breit 
explained that technology “helps convey important information to 
jurors,” although he added that technology “does not replace the 
connection a trial lawyer establishes with the jury or how witnesses 
or experts perform.”

Karen Faulkner echoed those sentiments, stressing that while it 
is essential to use the technology tools that people have come to 
expect, a lawyer still needs “to keep people in the story” of trial 
practice “instead of just looking at the legal issues.”

What does all of this say about trial practice today, and especially 
about the hallowed device that allows one’s case to be tried by a 
jury of one’s peers?

Charles Stopher, a civil litigator at Boehl Stopher & Graves, offered 
some interesting observations. Defendants, he observed, “have 
become more risk averse. My guess is that this is because so many 
of the corporations have insurance, a model that is based upon 
compromise, not risk.” Yet Stopher wondered aloud if this might 
not lead to some perverse results. Like the other lawyers I spoke 
to, Stopher believes juries usually arrive at informed verdicts, but 
surmised that possibly unfounded worries about “runaway” jury 
verdicts may push clients to settle—even though a well-informed 
jury might arrive at a verdict less hurtful to the client’s balance sheet.

Nonetheless, technology may drive results 
in trial practice in other ways. Darryl Issacs, 
arguably the most-public face of personal 
injury plaintiff ’s work in much of Ken-
tucky and southern Indiana and Ohio, 
again focused on the role technology has 
come to play—but outside the courtroom. 
As Isaacs told me, “most cases get bumped 
or settled for various reasons. Sometimes 
defendants are worried that if they lose a 
case it could cause them business from the 
insurance companies, or they worry that if 
a plaintiff gets a big verdict it will be publi-
cized on the website of plaintiff ’s counsel.”

So to return to my point of departure: 
Whither the jury trial and the nature of 
trial practice? To appropriate Bob Dylan in 
a context he could hardly have imagined: 
“the times they are a-changin’.” 
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Third-year law student JULIE GREENLEE was presented with 
the Legal Aid of the Bluegrass 2018 Law Student of the Year 
award this month. Greenlee is the first UK Law student to 

receive this honor according to Josh Fain, Esq., Pro Bono Coordi-
nator at Legal Aid of the Bluegrass (LABG).

“Never before have we presented a Law Student of the Year award 
at our Fayette County Bar Association Pro Bono Recognition 
Event,” said Fain. “We decided to do so this year because Julie’s 
work was so exemplary and deserving of special recognition. We 
at Legal Aid of the Bluegrass are incredibly thankful for all of her 
hard work.”

According to Fain, Greenlee is a strong presence in the LABG 
office and has had a positive impact on the many people she has 
served. “Julie is an amazing example for others of what you can do 
and the people you can help,” said Fain. “Her commitment to pro 
bono and helping others is amazing. It’s not often we come across 
a student who volunteers their time so freely to others.”

Greenlee, a Lexington native, has actively engaged in pro bono 
work. She interned with Legal Aid of the Bluegrass the summer 
between her second and third years of law school and continues to 
be active during this school year. “Just let me know what I can do” 
is a common statement made by Greenlee at the LABG office in 
Lexington, according to Fain. Greenlee’s work has varied from cleri-
cal tasks and client intake to in-depth research and writing projects.  

Legal Aid of the Bluegrass names 
First UK Law Student Recipient of 
“Law Student of the Year” Award

“I was blessed growing up with all I had, but my parents made 
sure that I knew not everyone was as blessed as me,” said Green-
lee. Her mother has been involved in international volunteer work 
since Greenlee was very young, and the exposure she had to dire 
situations of people all over the world had a great impact on her. “I 
learned from a young age that helping others isn’t just about doing a 
good deed. When you realize at a young age that people everywhere 
are in need of help, helping people becomes a necessity.”

Greenlee said that providing pro bono assistance is not only a good 
experience, but also rewarding. “It’s nice to work with all of the 
wonderful people involved in pro bono work,” said Greenlee.  The 
knowledge of law that is needed to navigate the legal system is pow-
erful according to Greenlee, and she enjoys applying her knowledge 
and skills in a manner that helps others who are often engaged in 
life-altering situations.  “Our profession is in good hands,” accord-
ing to Fain.

The event, hosted by Legal Aid of the Bluegrass and the Fayette 
County Bar Association Pro Bono Program, recognized additional 
awards including Pro Bono Attorney of the Year, Barbara A. Kriz, 
a graduate of UK Law.

Legal Aid of the Bluegrass serves 33 counties and its mission is 
to resolve the most important problems of low income and other 
vulnerable people by providing high-quality legal assistance through 
direct representation, education, advice, advocacy and coordination 
with other community resources.
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Other factors that help develop confidence 
to step into the public arena are:

• Clinic experiences that make public ser-
vice second-nature. “Students who gain 
real-life experience with clients and the 
public – whether in clinics or in pro bono 
positions – begin to develop their lawyering 
skills, their professional identities and their 
commitment to justice. Students become, 
as one clinic student noted, ‘public service 
minded,’” says Associate Dean Amy Hal-
brook, who is also director of the Chase 
Children’s Law Center Clinic.

• Training in advocacy that is useful in 
and out of a courtroom. “Attorneys must 
effectively communicate with clients and 
with juries in much the same way a politi-
cal candidate must connect with potential 
voters. These are skills that are developed 
throughout law school, from first-year oral 
arguments through trial advocacy classes 
through competing as a member of a moot 
court or mock trial team,” says Professor 
Jack Harrison, trial team coordinator and 
once a congressional staff member and 
campaign manager.

• Understanding tensions within the law 
that help forge commitment to a cause.  
“Successful law students are invariably both 

COLUMNS

United States Representatives Steve 
Chabot and Joe Cunningham are on 
opposite sides of the aisle in Con-

gress, separated by party and geography. 
Chabot is a Republican from Cincinnati 
and Cunningham is a Democrat from 
Charleston, S.C. Yet, they have one thing 
in common: Both are graduates of Salmon 
P. Chase College of Law.

Chabot and Cunningham are among 
more than 80 Chase alumni elected this 
past November to federal and state offices, 
marking the second time Chase has sent 
two graduates to Congress at the same 
time (Chabot is in a 12th term and Cun-
ningham is in a first). With a longstanding 
reputation as The Lawyer’s School, for its 
practice-ready graduates, Chase is also 
a leadership school. Among the 80-plus 
alumni who won elections are five mem-
bers of the Kentucky General Assembly, 26 
Kentucky judges, 10 Kentucky common-
wealth’s attorneys and 25 Kentucky county 
attorneys. 

While many lawyers have a natural gravi-
tation toward politics, an emphasis on civic 
involvement that runs through many pro-
grams at Chase helps students understand 
the societal responsibilities of lawyers. 

“Students are taught from day one that law-
yers exist to serve society, so by the time 
they graduate, the idea of public leadership 
is deeply ingrained in who they are as pro-
fessionals and as people,” says Associate 
Dean Jennifer Kinsley. “Chase prepares 
students for participation in public life by 
providing diverse curricular offerings that 
allow students to hone their leadership 
skills. For example, Chase offers a pan-
oply of simulation courses, ranging from 
trial advocacy to client counseling, that 
encourage students to hone their commu-
nication skills, to work with stakeholders 
from all walks of life, and to build consen-
sus through persuasive advocacy.”  

Chase Focus on Service Steers 
Alumni to Elected Offices

smart and hard working. Some of them, 
though, have a passionate sense of ‘what 
the law ought to be’ that you can hear when 
they participate in discussions about ‘what 
the law is.’ It is those students who I often 
see moving into government, whether by 
running for office themselves or helping 
those who do,” says Professor John Bickers, 
who teaches Constitutional Law.

• Mastering the rigor of law school that 
develops focus. “Law school helped pre-
pare me for being able to manage my 
time,” says alumnus Wil Schroder, who was 
re-elected to the Kentucky Senate. “As a 
third-year law student, I was president of 
the Student Bar Association and Christian 
Legal Society, and was also a member of 
the trial advocacy team. Learning how to 
balance the demands of a hectic and often 
stressful schedule has benefited me greatly 
in my career.”

For Chase students and alumni, even the 
name of the college can be an inspiration 
to public service. Salmon P. Chase was a 
governor, a United States Senator, and Sec-
retary of the Treasury in Abraham Lincoln’s 
Cabinet before becoming Chief Justice of 
the United States. 

i n c l u d i n g  t w o  i n  u . s .  h o u s e
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BY: JENNIFER S. “JENNA” OVERMANN, YLD CHAIR

Calling All Kentucky Lawyers to
Donate to the Legal Food Frenzy

#FeedtheFrenzy

Most of the lawyers I know are 
driven and competitive. The Legal 
Food Frenzy is an opportunity to 

harness this competitive drive in order to 
serve the families of the Commonwealth.  

For the third year, the Kentucky Bar Asso-
ciation Young Lawyers Division (KBA 
YLD) is working with the Attorney Gen-
eral’s Office, Secretary of State’s Office, and 
the Kentucky Association of Food Banks 
to raise funds to help feed those in need. 

It takes very little time and effort to com-
pete in the Legal Food Frenzy, but makes 
such a huge impact.  

There are currently over 13,000 licensed 
attorneys in Kentucky. If each donated to or 
raised $50 toward this program, we would 
raise $650,000 the equivalent of 5,200,000 
pounds of food. That amount would go a 
long way to feeding hungry adults and 
children. Our fundraising goal is $100,000, 
which is the equivalent of 800,000 pounds 
of food. I know as a collective group we 
can not only meet our goal, but surpass it.  
A donation of $50–$100 is less than one 
billable hour and to donate it takes only a 
few minutes to provide your payment infor-
mation on the website.  

I challenge every law firm, solo 
practitioner, government and 
public office, legal department, 
law school, and corporate legal 
department in the state to join 
the effort and compete.

Here is all you need to know about the Legal Food Frenzy:

WHAT:
The Kentucky Legal Food Frenzy is a mon-
etary donation drive to provide the food 
banks within Kentucky with funds to pur-
chase food to serve their community.  The 
dollar goes further than an actual food 
drive for the food banks and requires less 
manpower so the employees and volunteers 
can spend more time helping the food bank 
clients.  While food banks are appreciative 
of food donations, they are able to provide 
more food for the community with mon-
etary donations as they can buy in bulk.  
A dollar is able to buy the equivalent of 
eight pounds of food.  We want to make the 
biggest impact, so this year we are focusing 
our efforts on a monetary donation drive.  
This makes it even easier for the attorneys, 
firms and groups participating. 

2019 GOAL: $100,000 the equivalent of 
800,000 pounds of food.

WHO:
All lawyers in Kentucky are encouraged to 
compete.  There are various categories in the 
competition, including, 1) Solo law firms 
(1-3 attorneys), 2) Small law firms (4-10 
lawyers), 3) Mid-sized law firms (11-49 
attorneys), 4) Large law firms (50+ attor-
neys), 5) Corporate legal departments, 6) 
Government entities, and 7) Law Schools.  

The winner in each category will be 
recognized at the 2019 KBA Annual Con-
vention.  The overall winner will receive the 
Attorney General Cup.

WHEN:
Registration is open now at kyfoodfrenzy.
com. Visit the website to register today. It 
is quick and easy.

The campaign is from March 11-18, 2019.  
Each participatant will select a point person 
who will receive updates and information 
closer to the campaign. 

The Legal Food Frenzy Kickoff is Febru-
ary 20, 2019, at10:00 a.m. at the Capitol 
Rotunda in Frankfort. I encourage you to 
come celebrate this wonderful program.  

COLUMNS
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HOW: 
Visit kyfoodfrenzy.com to register and get 
additional information.  

Designate a point person to be the contact 
with the Kentucky Association of Food 
Banks to received information about the 
campaign.  

Leading up to the campaign, publicize it 
in the press, online, and on social media.

Visit the website for resources to help pre-
pare and advertise the campaign. There is 
a form media release and flyers.

During the campaign, solicit your col-
leagues, family and friends, for donations 
via email, telephone, and by posting on 
social media.

Use #FeedtheFrenzy in your social media 
posts to create social media buzz and pro-
mote the campaign.

DONATE TO THE CAUSE.  

Raise loads of money to provide food for 
the Commonwealth, secure bragging rights 
against your fellow competitors, and win 
the coveted Attorney General Cup.

Special thank you to the Legal Food Frenzy Committee  
for all of your time and hard work:

Elizabeth Combs YLD Legal Food Frenzy Coordinator
Susan Rieber Office of Attorney General Beshear

Tamara Sandberg Kentucky Association of Food Banks Executive Director

If you have any questions about the  
Legal Food Frenzy, please reach out to 
me at jovermann@dofamilylaw.com, 
or the KBA YLD Legal Food Frenzy 
Coordinator, Elizabeth Combs, at 
ecombs@wilkesmchugh.com. 

WHY:
Most importantly, we are working together 
for the betterment of the Commonwealth.  
There are 700,000 Kentuckians, including 
more than 200,000 children, who struggle 
with hunger. That means 

in Kentucky lack consistent access to 
enough food for a healthy, active lifestyle. 

Especially when a small monetary donation 
can go so far to help the food banks feed 
our fellow Kentuckians.  

Unfortunately, attorneys are often depicted 
in a negative light. Television and movies 
typically portray a lawyer who is either 
crossing or walking the ethical line. We 
know this is the exception, not the rule.  
Kentucky lawyers serve our communities, 
uphold high ethical standards, and care 
about our neighbors. Now is the time to 
showcase what lawyers can do though our 
joint efforts. Together we can accomplish so 
much. Let’s work together to shine a pos-
itive light on Kentucky lawyers, help those 
in need, and #FeedtheFrenzy. 

This is unacceptable and  
Kentucky attorneys can help.

AND

Over 18,000 attorneys are licensed 
to practice in the state of Kentucky.  
It is vitally important that you keep 
the Kentucky Bar Association (KBA) 
informed of your correct mailing 
address. Pursuant to rule SCR 
3.175, all KBA members must main-
tain a current address at which he 
or she may be communicated, as 
well as a physical address if your 
mailing address is a Post Office 
address. If you move, you must 
notify the Executive Director of
 the KBA within 30 days. All roster 
changes must be in writing and 
must include your 5-digit KBA 
member identification number.  
 
Members are also required by 
rule SCR 3.175 to maintain with the 
Director a valid email address and 
shall upon change of that address 
notify the Director within 30 days 
of the new address. Members who 
are classified as a “Senior Retired 
Inactive” or “Disabled Inactive” 
member are not required to main-
tain a valid email address on file.  
 
There are several ways to update 
your address and/or email for your 
convenience.
  
VISIT our website at https://www.
kybar.org to make ONLINE changes 
or to print an Address Change/Up-
date Form –OR– EMAIL the Execu-
tive Director via the Membership 
Department at kcobb@kybar.org 
–OR– FAX the Address Change/
Update Form obtained from our 
website or other written notifica-
tion to:  Executive Director/Mem-
bership Department (502) 564-3225 
–OR- MAIL the Address Change/Up-
date Form obtained from our 
website or other written 
notification to:
  

Kentucky Bar Association, 
Executive Director

514 W. Main St., 
Frankfort, KY 40601-1812

  
*Announcements sent to the 
Bench & Bar’s Who, What, When & 
Where column or communication 
with other departments other 
than the Executive Director do not 
comply with the rule and do not 
constitute a formal roster change 
with the KBA.

Address or e-mail changes?!
Notify the Kentucky 

Bar Association
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1 c. Madmen

1 c. Whirlybirds

Handful of Mistakes

Madmen,
Whirlybirds, 
and Mistakes:

BY: SAMANTHA HALL AND JUSTIN WALKER

A Recipe For 
Good Legal Writing

Mix all together to create

Good Legal Writing

COLUMNS

L egal writing is daunting. As students writing exams and 
research assignments, practitioners sweating over briefs and 
memos, and judges writing and rewriting opinions, the task 

of legal writing is enough to make any of us want to give up before 
we’ve even started. And part of this comes from the misimpression 
that the truly good legal writers simply sit down at their desks and 
produce masterpieces on the first try. Lamott calls this “the fantasy 
of the uninitiated.”2 She argues that this is not the case for almost 
any of the great writers of prose.

For example, when Robert Louis Stevenson’s wife returned one 
of his first drafts with a slew of critical notes, he agreed with her 
harsh appraisal, burned the entire draft, and started over. When 
he finally finished, he called the book The Strange Case of Dr. Jekyll 
and Mr. Hyde.3  In 2003, the Guardian ranked it the 32nd greatest 
novel of all time.4

We believe that in this context, what’s true of fiction writing is true 
of legal writing. Because why shouldn’t it be? (Maybe this is part 
of the problem, that we see ourselves as so removed from the rest 
of the writing community that we make it even harder to sit down 
and start writing.)

Part of the difficulty of legal writing is that it often involves people’s 
lives and their rights, and it can have a huge impact on those things. 
Any number of legal writing experts and judges and justices will 
agree that good (or bad) writing can contribute to the outcome 
of a case. They will also tell you that judges remember well and 
poorly written materials. This knowledge, and the gnawing sense 
of deadlines, is something else that can keep us from starting. But 
we know that we have to, because legal writing is about telling 
people’s stories, stories that deserve to be told.

Anne Lamott suggests writing “shitty” first drafts, giving yourself 
permission to write horribly and dramatically and with abandon. 
When we let ourselves do this, we let go of the expectations of 
perfection and the fantasy of the uninitiated. This concept of bad 
first drafts is analogous to the role of “madman” that Betty Flowers 
discussed in her journal article “Madman, Architect, Carpenter, 
Judge: Roles and the Writing Process.”5 

Flowers poses that the trouble of getting started doesn’t come from 
not having any good ideas; it comes from the creative, imaginative 
side of us being shut down by the critical judge on our shoulders. 
Flowers describes that the judge “peers over your shoulder and says 
‘That’s trash!’ with such authority that the madman loses his crazy 
confidence and shrivels up.”6 She says that we know the judge is 
right, but he keeps us from getting started because “for all his sharp-
ness of eye, he can’t create anything.”7 The madman, on the other 
hand, “is full of ideas, writes crazily and perhaps rather sloppily, gets 
carried away by enthusiasm or anger, and if really let loose, could 
turn out ten pages an hour.”8

She then introduces the roles of architect and carpenter, whose jobs 
are to pick out the good things from the madman’s ramblings and 
organize them into coherent chunks of material, and to put the 
material together in a logical sequence and make sure each sentence 
is put together well, respectively.9 Then we can let the judge enter. 
But before all of this, we must be madmen.  

If this kind of craziness seems undignified or too much for us, Bryan 
Garner suggests using a nonlinear outline to get started.10 The most 
popular, he says, is the whirlybird or the whirligig. It looks like this:

“ ”For me and most of the other writers I know, writing is 
not rapturous. In fact, the only way I can get anything 
written at all is to write really, really shitty first drafts.

– Anne Lamott1
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The middle is for a simplified version of the topic, and the branches 
are for the main ideas. No branch is prioritized over the other, and 
there is no set order to them (that is a job for the architect). The 
branches can have smaller branches off of them that explore new 
ideas. Garner explains that tools like this let us channel the energy 
of the madman, which we have to do if we want to end up with 
free-flowing ideas to use later in the process.

Not only is this advice good for legal writing, it’s also pretty good 
for life beyond writing. One of us has a four-year-old daughter, 
and when she doesn’t succeed at first, I want her to remember that 
General Grant took Vicksburg only on his eighth try,11 that Steve 
Jobs was once fired from Apple,12 and that Michael Jordan missed 
the game-winning shot 26 times.13 That’s why I tell her at least once 

a week, “Mistakes are okay. I make mistakes every day. But what 
do we do when we make a mistake?” And that’s when she warms 
my heart by dutifully saying, “We learn from it!”

So, before sitting down and stressing over citations and subheadings 
and punctuation, let yourself be a madman, use a whirlybird, and 
write a really, really atrocious first draft. Don’t be afraid to make a 
mistake—or a few dozen.  “Start by getting something—anything—
down on paper.”14 Remember that “you need to start somewhere.”15 
And know that “almost all good writing”—like almost anything 
worth doing well—“begins with terrible first efforts.”16
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Brandeis School of Law. She will be 
working this summer for the U.S. Legal 
Protection Unit of the United Nations 
High Commissioner on Refugees.  

JUSTIN WALKER is an assistant professor 
at Brandeis. He is also a partner of counsel 
at Dinsmore & Shohl, the executive director 
of the Global Game Changers Children’s 
Education Initiative, and a former clerk 
to Judge Brett Kavanaugh and Justice 
Anthony Kennedy.
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Information technology in the practice of law is far more than 
just email and office technology. You don’t need to completely 
understand IT, but you must know that you can unknowingly 

spoil the evidence if you are not aware of the underlying technology 
and issues with data collection.  

If you think certain devices are likely to have key evidence, set the 
processes into play so that you can acquire that data properly.  Your 
key concern should be the preservation of the evidence. As long 
as the evidence is properly collected and protected, you can have 
experts review it as needed. If you do not have such an expert on 
retainer, you should at least know where to find such an expert when 
needed. I know attorneys who have accidentally sent email and 
text messages to opposing parties because they were trying to look 
through the smartphone to determine how valuable the evidence 
might be for the case. Know your limitations.  

WHEN DO YOU CALL IN THE EXPERTS?
Few clients have the resources or technology to preserve the digital 
evidence properly.  Attorneys should never be the ones to perform 
the preservation because you do not want to testify regarding the 
process you used.  Self-help can cause problems.  The simple act of 
making a normal backup of the data will affect the forensic data by 
changing metadata like who and when the data was last accessed.  
This process can also miss or overwrite valuable data contained in 
the drive.  Forensic data experts have special software and hardware 
to prevent writing to the drive in question while making an exact 
copy.  Evidentiary investigations should only be made on the copies.  
KRE 1001(4) provides that duplicates are acceptable.  

START COLLECTING YOUR DIGITAL EVIDENCE  
AS QUICKLY AS POSSIBLE
Timing is everything when it relates to digital evidence. The longer 
it takes to get collect the evidence, the more likely it is the data 
will be destroyed. Sometimes this is intentional, but it may be 

completely within the normal operations of a company or device. 
Every time a computer saves data, that data can overwrite data 
marked for deletion. A company’s SOP may delete all email after 
one week or you may find the video surveillance system overwrites 
old data after a few days. Even if the state already has a copy of the 
evidence, you should get a copy quickly. Commonwealth v. Newkirk1 
clearly states that an expert witness for the state can testify to what 
is seen on videotape even if the videotape is subsequently destroyed 
before the defense can view it.  

Even if you have all the evidence captured, you still have to authen-
ticate the data and meet the burden of proof requirements needed 
to convince the trier of facts that not only the data is true, but that 
the data was created by the party alleged to have created it. This 
may not be easy, since people may share their passwords, have had 
their accounts hacked, or data may have been posted anonymously. 
You may be able to tie enough circumstantial evidence to meet this 
burden, but you will need access to system logs and additional IT 
expertise to do so.  

SPECIAL CONSIDERATION WITH SMARTPHONES
When collecting a smartphone as evidence, a good practice you 
should consider is to store the smartphone in a Faraday bag. These 
storage containers shield a smartphone from tracking and exter-
nal connections. Since the device cannot be reached, nobody can 
remotely trigger the device to wipe all its data. Sometimes the 
owner of the device triggers that feature specifically in order to 
eliminate evidence on the device. It can also be triggered if the 
device is a corporate device and is reported as lost by the employee.  
The device may also be wiped as a service by the phone carrier 
when the owner replaces the smartphone, now in the evidence 
room, with a new model. In the latter two cases, the device owner 
may not even know the device is being wiped. It is better to avoid 
trying to prove the intent of a device owner by protecting the device 
in the first place. Forensic experts know that when they copy the 

COLUMNS
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device, they do so only in an environment where the device cannot 
be remotely accessed.

You may find the smartphone is locked when you try to extract 
evidence. The owner can set the phone to lock after a set number 
of seconds, but users can also lock a smartphone in a number of 
simple ways, including the power button, a quick, firm shake, or 
even taping the screen twice. If the phone has been locked too long, 
the use of a fingerprint or facial recognition to unlock the phone 
will only be possible with a passcode. The current state of the law 
is that a smartphone or laptop may be unlocked by compelling the 
owner to provide a fingerprint or facial recognition. The owner still 
cannot be compelled to provide a password or passcode.  

THIRD PARTY COOPERATION MAY BE DIFFICULT
Social media sites, such as Facebook and Google, often fight sub-
poenas for national emergency matters, so a friendly request in a 
family law matter will not be honored. One option is to obtain 
screenshots of the offending social media posts. Recording the pro-
cess on video can help overcome some obvious objections regarding 
the use of screenshots, especially if the content was deleted prior 
to the official discovery request. If you advise a client to delete 
incriminating evidence or “clean up their social media presence,” 
especially when there is a discovery order or you should know that 
the evidence is part of the matter in question, you may find it det-
rimental to your legal career.  

ADDITIONAL RESOURCES
These two blogs can help you keep aware of topics in electronic 
evidence and eDiscovery:  Ride the Lightening Electronic Evi-
dence and Information Security blog (https://ridethelightning.
senseient.com/) and Next Generation eDiscovery Law and Tech 
blog (https://blog.x1discovery.com/).

ENDNOTES
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s u m m a r y  o f  m i n u t e s  k b a

BOARD OF GOVERNORS
M E E T I N G  •  S E P T E M B E R  1 4 ,  2 0 1 8

In Regular Session, the Board of Governors conducted the following business:

• Heard a status report from the 2019-2020 Budget & Finance Committee, 
Rules Committee and Task Force on Judicial Evaluations.

• Young Lawyers Division (YLD) Chair Jennifer S. Overmann reported YLD 
will be conducting the Legal Food Frenzy public service project again to raise 
money and food donations for food pantries across the state. Kickoff for the 
2019 Food Frenzy campaign will be on February 20, 2019. Donation drive 
will run from March 18 – April 1. In addition, Overmann reported on the 
following activities of the YLD:  joint reception with the KBA president at 
each KLU location to continue the efforts for local bar outreach; the Legal 
Aid University which offers up to five CLE’s on topics such as DVOs, ex-
pungements, divorces, etc. The program is free to participants who agree to 
take on two pro bono cases; in the initial stages of working on programming 
for attorney wellness; and planning a social event with the YLD Executive 
Committee after their Lexington in-person meeting, on October 20, and will 
extend an invite to the Board of Governors.

• Bar Governor J. D. Meyer and a member of the Civil Justice Reform Task 
Force reported that the Task Force is moving forward with business courts in 
Kentucky. Discussions have begun with the Supreme Court for a pilot pro-
gram in Louisville and Lexington. There have also been discussions of doing 
a survey to gauge the interest of KBA members.

• Approved the appointment of a KLEO Task Force to examine the best way 
to resume and continue funding for this program.

• President Ballantine announced the theme for the 2019 Annual Convention 
will be “Passion with Respect.”

• President Ballantine announced that the Bar Leadership Conference has 
been scheduled for the Fall of 2019 to not conflict with the Diversity & 
Inclusion Summit scheduled for the Spring. 

• Approved the proposal from Hanna Resource Group (HRG) of Lexington 
in the amount of $3,200 a month to provide HR services for a six-month 
trial period. HRG will help address staff concerns about ongoing commu-
nication between staff and supervisors, will assist with organizational struc-
ture, job descriptions, staff-wide training and to ensure that KBA policies are 
compliant with relevant regulations.  

• Executive Director John D. Meyers reported that the 2019 Diversity & In-
clusion Summit has been set for Friday, March 22, 2019, in Covington at the 
Northern Kentucky Convention Center. Kenneth Gish, Jr., of Lexington and 
Roula Allouch of Covington will serve as co-chairs.

T he Board of Governors met on 
Friday, Sept. 14, 2018. Officers and 
Bar Governors in attendance were, 

President D. Ballantine, President-Elect 
S. Smith, Immediate Past President W. 
Garmer, Young Lawyers Division Chair J. 
Overmann, and Young Lawyers Division 
Chair-Elect Z. Horn. Bar Governors 1st 
District – V. Sims; 2nd District – M. Cook, 
J. Meyer; 3rd District M. Dalton; 4th District 
– A. Cubbage, B. Simpson; 5th District – 
M. Barfield, E. O’Brien; 6th District – G. 
Sergent, T. McMurtry; and 7th District – 
R. Blackburn, J. Vincent. Vice President T. 
Kerrick and Bar Governors H. Mann and 
F. Schrock were absent.

In Executive Session, the Board of Gov-
ernors considered one (1) oral argument.  
Judy McBrayer Campbell of Frankfort, 
Mike Cherry of Princeton, Dottye Moore 
of Elizabethtown and Dr. Leon Mooney-
han of Shelbyville non-lawyer members 
serving on the Board pursuant to SCR 
3.375 participated in the deliberations. 
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• Meyers reported the Directors & Officers Insurance Policy was renewed with 
the current carrier, RSUI Insurance Company for a reduced premium rate 
of $45,777. Meyers further reported this was a four percent decline from 
last year and also included a reduction of the retention, from $150,000 to 
$100,000. The coverage also provided an extra one million dollars in defense 
coverage.

• Meyers reported that testing for the new CLE database will begin Nov. 1, 
2018. The new database will allow members to report credit hours and seek 
approval of programs online. Sponsors will also be able to submit proposals 
online.

• Approved the appointment of the following officers to the Equine Law 
Section in absence of section vote at the annual meeting: Chair Laura Ho-
loubek, Chair-Elect Walter Robertson, Vice Chair Allan Chappell, Secre-
tary Mary Beth Naumann and Treasurer Chacey Ford.

• Approved the appointment of the following officers to the Small Firm 
Practice & Management Section in absence of section vote at the annual 
meeting:  Chair Scott Collins, Chair-Elect Melissa Emery, Vice Chair Ste-
phen Poindexter and Treasurer Nolia Batey.

• Approved the total reserve/surplus carry forward of 26 sections and the 
Young Lawyers Division fund for fiscal year ending on June 30, 2018. 

• Approved co-sponsoring an en-
trepreneurship report prepared by 
Amanda Kool, which is a result of 
a study of entrepreneurship in Ken-
tucky and some of the challenges 
faced in procuring legal services 
when in areas outside Lexington, 
Louisville and Covington.  The 
KBA’s role being that of providing 
graphic design support, placing the 
report on the KBA website and 
helping to disseminate the report.

• Approved hiring Findley Associates 
to serve as the actuaries for the KBA 
for the purposes of verifying the 
KERS withdrawal amount.

• Attorneys’ Advertising Commis-
sion Chair Robert Watson present-
ed the commission’s annual report.

• Chief Deputy Bar Counsel Jane 
Herrick presented the Clients’ Se-
curity Fund Trustees’ annual report.

TO KBA
MEMBERS

Do you have a matter to 
discuss with the KBA’s 
Board of Governors?

To schedule a time on the 
Board’s agenda at one of 
these meetings, please 
contact John Meyers or  

Melissa Blackwell at 
(502) 564-3795. 

BOARD MEETINGS  
ARE SCHEDULED ON
March 15-16, 2019

May 17-18, 2019

Put our ERISA experience to work for your clients!

Do you have clients eligible to receive 
benefits under an ERISA plan?

Early representation is key, so call us today.

We can help.

•	Long-term Disability
•	Short-term Disability
•	Life/Accidental  

Death Insurance

800-249-3731
201 West Short Street, Suite 800 • Lexington, KY 40507

This is an advertisement 
Services may be performed by other lawyers
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The Kentucky Bar Association is pleased to announce that the third  
Diversity and Inclusion Summit will take place March 22, 2019, at  
the Northern Kentucky Convention Center in downtown Covington.  

This two-day event will begin with a pipeline project that will expose  
exceptional high school and college students from diverse backgrounds  
to a career in the law. The students will participate in mock law school  
classes and will interact with lawyers and judges.  

The second day will feature six hours of continuing legal education,  
including one ethics session, focusing on diversity training, cultural  
competency and civility, and legal issues affecting diverse populations. 
The summit will provide practical resources and ideas for firms to  
implement their own diversity and inclusion programs. Additionally,  
information will be provided to assist management and other  
administrators with handling diversity issues. The program will also  
emphasize ways to empower attorneys from diverse backgrounds to  
work through these same issues to become successful contributors  
in their places of employment.

Please save the date and make plans to attend this important event.  
Registration information will be available soon. Be on the lookout  
for an email in early February regarding this event!

BAR NEWS

& Summit
K E N T U C K Y  B A R  A S S O C I A T I O N C O V I N G T O N ,  K Y 3 . 2 2 . 2 0 1 9
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Email 
from 

theKBA
The Kentucky Bar Association (KBA) often sends out important notices to 
your email address on file with the KBA. In fact, your email address may be 
the sole means of communication of certain notices from the KBA to you. 
If you are not receiving email from the KBA, check out some of the helpful 
suggestions listed below.  

Please note that these are suggestions and not guaranteed solutions.

CHECK YOUR EMAIL ADDRESS ON FILE WITH THE KBA
Log in to the KBA website at www.kybar.org and check your KBA 
member profile to verify you have the correct email address on file 
with the KBA. If you need to update your email address, you may do 
so by editing your member profile.  
 
SCR 3.035 requires that all active KBA members maintain a valid email 
address with the Director and shall upon change of that address notify 
the Director within ten (10) days of the new official email address, 
except however, that “Senior Retired Inactive” members, “Disabled 
Inactive” members and those “Honorary” members who no longer 
actively practice law or maintain an office.

@

WHITELIST US
If you are not receiving our email, please check your spam folders 
and ask your IT department to whitelist the KBA domain: kybar.org.  
Members currently receiving KBA email should also consider whitelis-
ting the KBA. Whitelisting ensures the KBA emails are added to your 
Contacts or Safe Senders list and the KBA email should not get blocked 
by spam or junk mail filters. For most “free email” providers (Gmail, 
Yahoo, Hotmail, etc.), adding KBA’s email to your contacts should also 
reduce the chances of the KBA’s email getting blocked or designated 
as spam/junk.

@

CHECK YOUR EMAIL PROVIDER RULES
Ensure your email provider (e.g., Gmail, Yahoo) and your mail client 
(e.g., Outlook, Thunderbird) do not have any rules in place that might 
be affecting emails from the KBA.
  
Example: Rule sending any message with KY Bar in the subject to your 
trash folder OR Rule sending any message with an email address of  
@kybar.org to the spam folder.
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Want to ask questions, communicate &  
network with fellow group members in  
your area of practice? You can! The KBA 
Group Forum Service is now available to  
all KBA section & division members. Each 
section and division will have its own  
private group forum, and participation  
is completely voluntary. 

The forums will be replacing the KBA  
listservs (electronic mailing lists). To  
receive forum email notifications, you  
must subscribe.  Please see below for  
instructions on how to subscribe. 
 

KBA Group Forum Service 
Now Available to 

KBA Section & Division Members

CommunicateAsk questions
Network

Forum Subscriptions
Within forums, you have two levels of  
subscription options: 

A. Forum Level: be notified when new 
     topics are added to the forum.

B. Topic Level: be notified when new 
         comments are made to a specific topic. 

You will need to subscribe to each level  
separately to receive notifications. Here  
are the steps to subscribe:

1.) Navigate to your group’s forum 
      webpage.

2.) Click on the name of a forum. This will 
      pull up a list of all the topics created   
      within this forum.
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Forum Disclaimer and Policy
The Kentucky Bar Association’s (KBA) section forums are provided as a member service 

and are not moderated by the KBA or its staff. The KBA accepts no responsibility for  
the opinions and information posted on this site and disclaims all warranties with regard 

to such information, regardless of its source. Each user expressly waives any rights of 
action he or she may have against the KBA arising out of their use and/or reliance  

upon information obtained from the forum.

As a condition of using the forum, each member agrees to the terms set forth herein.  
Each member agrees to not post any inappropriate or illegal materials or comments.  
Any material that is covered by a copyright will not be posted without the permission  

of the copyright owner. Any member who posts copyrighted material on the forum  
warrants and represents that he or she is the owner of the copyright or has received  

written permission from the copyright owner.

For more information, please visit the Forum Help (FAQ) page at 
www.kybar.org/page/forumhelp.

3.) To subscribe to the Forum Level, 
      select the Forum Actions button and 
      select Subscribe to Instant Updates. 
      You will be notified when new topics 
      are added to the forum.

4.) To subscribe to the Topic Level, click 
      on the name of a topic. Select the 
      Thread Actions button and select 
      Subscribe to Instant Updates. You 
      will be notified when new comments   
      are added to this topic. Repeat for all 
      topics as desired.

Subscription Settings 
Since subscribing can result in you receiving 
several emails, subscription is completely 
voluntary, and you must manually subscribe 
according to your own preferences.

Not a Section Member? 
View a complete list of available Sections 

at https://www.kybar.org/page/Sections 
and join online any time! You must be a 

member of a section or division to  
participate in that group’s forum.  

CommunicateAsk questions
Network
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As a young attorney in western Ken-
tucky, I vividly remember my law 
firm’s library. The Kentucky Revised 

Statutes, South Western Reporters, Amer-
ican Law Reports, and Kentucky Practice 
Series lined the shelfs. We even had a 
limited subscription to a legal research 
database for access to Kentucky primary 
materials and relevant federal court opin-
ions. However, legal research was more 
problematic if the resources we had didn’t 
fully answer the question at hand.

Fast forward to today.  Legal research has 
changed as dramatically as my career.  I am 
now a professor and law library director at a 
law school in Kansas.  I teach legal research 
skills to law students with a multitude of 
resources at my disposal.  Even with this 
breadth of options available, I spend signif-
icant class time working with Casemaker. 
Both Kentucky and Kansas provide access 
to Casemaker as a benefit of membership 
with the state bar association and many of 
our students will one day practice law in 
a setting where economical legal research 
alternatives are a must. I am already hear-
ing anecdotal stories from my students 
on the benefit of being well versed with 
Casemaker and I continually remind them 
that Casemaker is a quality and some-
times overlooked resource. I see the many 
benefits to using Casemaker and I teach 
Casemaker to future attorneys. But why do 
I love Casemaker?

THE WIDE RANGE  
OF RESOURCES
A legal research database is only as good 
as the resources it provides and Casemaker 
provides a strong collection of legal materi-
als.  Within the Kentucky library, you will 
find case law, statutes, and administrative 
regulations, along with more specialized 
materials such as attorney general opinions, 

“Why I Love 
     Casemaker”

W R I T I N G  C O M P E T I T I O N

The Kentucky Bar Association & Casemaker 
are pleased to announce that Thomas Nelson 
Sneed is the winner of the 2018 “Why I Love 
Casemaker” writing competition. His winning 
entry is featured below.

worker’s compensation decisions, and Ken-
tucky session laws.  The federal options are 
robust as well, and the partnership with 
vLex provides access to international mate-
rials.  There are even additional features 
such as the daily updates from Casemaker-
Digest, the Casecheck+ citator for updating 
the law, and a convenient legal dictionary.  

THE PRICE IS RIGHT
Many of the students I work with will 
practice with smaller, budget conscious 
law firms and the same can be said for 
many law firms in Kentucky. Casemaker’s 
partnership with state bar associations is a 
recognition of the need to provide quality 
access to legal materials to all attorneys no 
matter the size of their law firm. The legal 
profession is mindful of passing opera-
tional costs along to clients and the ability 
to perform necessary legal research using a 
cost-effective option is a key to successfully 
carrying out this mandate. Casemaker plays 
a vital role in not only providing quality 
resources but it also keeps lawyers from 
needing to pass along research costs.

EASE OF USE
Wearing my librarian hat, I know from 
speaking with students, faculty and practic-
ing attorneys that one of the main reasons 
there may be hesitation when engaging 
legal research is the level of difficulty in 
actually using the interface for the data-
base. Casemaker succeeds in making legal 
research as painless as possible. Students 
in my classes quickly become comfortable 
with searches in Casemaker with minimal 
training. The search bar takes on a look and 
feel familiar to users, and advance search 
options including Boolean language are 
available for more nuanced research. I enjoy 
the weekly practical tips from Casemaker 
which I can access as a member of the Ken-
tucky Bar Association and the app for your 

smart device allows for quick, trustworthy 
research when away from your desk. These 
features are vital in the fast paced world in 
which we practice our trade. 

My role as a librarian gives me the oppor-
tunity to work with the many alternatives 
available for legal research and I always try 
to bring my experiences from my time as a 
practicing attorney into my analysis of legal 
research resources. I value what Casemaker 
brings to the table and appreciate their 
partnership with state bar associations to 
provide a quality research database. If you 
aren’t using Casemaker, I would strongly 
recommend adding it to your legal research 
toolkit. I know my students appreciate 
the opportunity to gain experience using 
Casemaker in the classroom setting and I 
have no doubt they will love it as practicing 
attorneys as well.

ABOUT  
THE AUTHOR  
THOMAS SNEED is an 
associate professor and 
law library director 
at Washburn Univer-
sity School of Law in 
Topeka, Kan. At Washburn, he teaches 
courses on Kansas legal research, busi-
ness & tax research, and leadership for 
lawyers. Sneed practiced law with Logan, 
Morton & Ratliff in Madisonville, Ky., 
and was a law clerk for the Hon. Charles 
W. Boteler, Jr., of the Fourth Judicial 
Circuit (KY), followed by law librarian 
positions at the Moritz College of Law 
at Ohio State and the Emory University 
School of Law. He holds a J.D. from the 
University of Kentucky College of Law, 
an M.L.I.S from Kent State University, 
and an M.B.A. from Emory University 
Goizueta Business School.
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Do you know 
someone who 
could win the… 

2019 KBA Annual 
Student Writing 
Competition?

The Kentucky Bar Association invites and  
encourages students currently enrolled at 
the University of Kentucky College of 
Law, the University of Louisville Louis 
D. Brandeis School of Law, and the 
Northern Kentucky University Salmon P. 
Chase College of Law to enter the KBA 
Annual Student Writing Competition. 
This competition offers these Kentucky 
legal scholars the opportunity to earn rec-
ognition and a cash award. First, second, 
and third place awards will be given. 

Entries must be received by 
June 1, 2019.

1st Place - $1,000 *   
2nd Place - $300
3rd Place - $200

Students may enter their previously un- 
published articles. Articles entered should 
be of interest to Kentucky practitioners 
and follow the suggested guidelines and 
requirements found in the “General 
Format” section of the Bench & Bar Edito-
rial Guidelines. For inquiries concerning 
the KBA Annual Student Writing Com-
petition or to receive a copy of the Bench 
& Bar Editorial Guidelines, contact 
Shannon H. Roberts at sroberts@kybar.
org or call (502) 564-3795 ext. 224.

Submit entries with contact  
information to:
Shannon H. Roberts
Communications Department
Kentucky Bar Association
514 West Main Street
Frankfort, KY  40601-1812

*Also includes possible publication  
in the Bench & Bar.

Beginning in this issue, the Bench & Bar magazine is pleased to include a  
new cartoon called “Jest Is For All ,” which is drawn by Massachusetts 
attorney ARNIE GLICK.  GLICK, a graduate of Georgetown University 
Law Center, says that there are similarities between creating an effective 
cartoon caption and writing a cogent legal argument: “In both you need  
to carefully focus on the precise message that you want to communicate, 
so that the reader will react in the way that you’ve intended.” Of course, 
adds GLICK, “The trick is to make sure that, of the two, it’s the cartoon  
that gets the laugh.”

Jest Is For All by arnie glick

NEW TO
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Presidents of local bar associations across  
the Commonwealth should be on the  

lookout in February for their Law Day 2019 
Celebration planning guides. This year’s theme  

is, “Free Speech, Free Press, Free Society.”

Law Day 2019 falls on Wednesday, May 1.  
For more information on Law Day, visit  

www.lawday.org or contact Shannon Roberts  
in the KBA Communications Department  

at (502) 564-3795, ext. 224. 

LAW DAY 2019 PLANNING 
GUIDES COMING SOON

Mediation
Training

Sponsored by the KBA’s ADR
and Family Law Sections

Spring 2019

SPACE IS  LIMITED AND
EARLY REGISTRATION IS  
STRONGLY ENCOURAGED.

A 40-hour Basic Mediation Training co-sponsored 
by the ADR and Family Law Sections of the KBA 
will be conducted at the University of Louisville 
Shelby Campus Conference Center April 1-5, 2019.
The lead trainer for this program will be Dwight 
Golann, professor of law and director of the Center 
for Representation in Dispute Resolution at Suffolk 
University Law School in Boston, Mass.

To register, visit the KBA Website at www.kybar.org.

Early-Bird Registration will open January 14, 2019 
exclusively for members of the ADR Section of 
the KBA. Registration opened to non-ADR 
Section Members on January 21, 2019.
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BAR NEWS

NOTE:  This list is current as of December 18, 2018.  Any applications filed after this date will not be included on this list.

FEBRUARY 2019 
KENTUCKY BAR APPLICANTS

Following is a list of applicants who have applied to take the February 26 & 27, 2019, Kentucky Bar Examination.

Rebecca Marie Adams  
Muhammad Esa Ahmed
Cameron David Allen  
James Austin Anderson  
Paula Anderson  
Joseph Lee Autry III 
Christopher Michael Ray Avaritt 
Whitney Nicole Bailey  
Christopher Matthew Barber 
Rachel Elizabeth Barr  
Joshua James Basham  
John Warren Beaulieu  
Ashley Nicole Blakeney  
Anesha Briquel Blakey  
Morgan Nicole Blind  
Jameson Heath Booton  
Mary Katherine Brashear
Loukesha Brooks  
Danielle Faith Brown  
Robert Warren Brown  
Tierra Dell Brown  
Charles Oldham Bruce IV 
Amber Myers Bryant  
Tabitha Dawn Buchanan
Ross Gregory Bundschuh
Rachel Briana Burnside  
Autum Brooke Calloway-Karcz 
Brandon Gregory Cambridge 
Deborah Lynn Campbell 
Alexander Campbell Cantrill 
Jennifer Ann Carpenter  
Jared Harper Catron  

Kasey Chafin
Christy Shannon Chaney
Chance Jered Chapman 
Zachary M. Chesser  
Jennifer K. Christian  
Isaac Nathan Claywell  
Aleisha Kimberly Cowles
Kaytlin Rose Cox  
Kenneth Michael Daly  
Whitney Nicole Davis  
Holli Dethrow  
Nathan Alexander Dewan
Megan Lynn Ebenschweiger 
Jennifer Bailey Elam  
Corey Jeffrey Marshall Eldridge 
Dan William Ellerbusch  
Whitney Brett Grider Ellis
Katie Elizabeth Embry  
Jennifer Renee Epling  
Ashley Lorraine Angello Farmer 
Christine Mary Ficker  
Sean Joseph Fisher  
Alexander Charles Foley
Tess Michelle Fortune  
Erin Patrice Goff  
Kami Daws Granade  
Bennett Peck Greene  
Gray Thomas Grisham  
Joseph Schneider Guthrie
Joseph H. Haddad  
Thomas Bradley Hall  
Tucker Bradley Hargrove

Sarah Elizabeth Harlow
Joseph Michael Harris Jr. 
Mashayla Raevon Hays  
Craig Joseph Healy Jr. 
Daniel Matthew Heflin  
Cody Richard Hensley  
Carlos Hernandez Ocampo
Candace Nichol Hill  
Paige Elizabeth Hofmann
Emily Meador Hogan  
Glenn Arthur Hollinghurst
Cody Thomas Hooks  
Maxwell J. Hopkins  
Breann Michele Horne  
Catherine Estelle Howard
Lincoln Grant Howe  
Zachary Wayne Hoyt  
Hillary Ann Hunt  
John Greer Hunt  
Tara Nicole Hutchison  
Liz T. Jacobs  
Matthew Charles Johnson
Hunter A. Jones  
Nicholas Carver Kanaly  
Kathleen Patricia Keating
Hannah Kembel  
Laken Wayne King  
Anthony Wayne Kirby Jr. 
Spenser Margaret Knauss
Anthony R. Kremer  
Matthew Gregory Kriege
Madeline Claire Kuluz 

Cassee Diane Layne  
Richard David Lom  
Jeremiah Levi Mann  
Andrew Joseph Martin
Aalaa Albaroudi Mathbout
Kalenga Bernadette Maweja
Gena M. McCubbins  
Mary Alexis McKenzie  
Holly Alisha McNeil  
Ralph Christopher Melbourne
Cyarra Wells Miller  
Jake Reynolds Miller  
Michael Carl Mohler 
Jessica Ann Morgan Robles
Walter Lee Morris Jr. 
Sadik Morshed  
Ryan Douglas Mosley  
Sarah Elizabeth Oakley 
Ryan Austin Oliver  
Johnny Wilburn Osborne
Daniel Wayne Pardue  
Bennett Marie Parker  
Mary Niles Parsons  
Caroline Maria Pearce  
Shanna Kay Perkerson  
Caleb Isaac Pittman  
Kasey Marie Polk
Katelyn Elizabeth Price  
Anthony P. Putman  
Jason Scott Rainey
Steven Lawrence Rayburn
Brandy Renee Rexroat

Michael S. Rexroat
Jennifer Lynn Reynolds
Craig Bartley Richardson
Caitlin Rieser  
Taylor Lee Rippe  
Jessica Carol Robinson  
Richard E. Rogers  
Rachael Florence Rolfsen
Leah Dawn Rowland  
Ashley Kay Russell  
James Edward Russell  
Rebecca May Saksefski  
Amy Weddington Saunders 
Adam Thomas Schworer
Sheree Jean Sexton Amis
Nicholas Edward Shaffer
Rebecca Hayes Sheehan
Jordan Tyler Shewmaker
Wesley Parker Shines  
Maxwell Davis Shipley  
Hannah Blanche Simms 
Kimberly Michelle Simpson
Derek Marcel Smalley  
Adair Martin Smith  
Jarrad Tyler Smith  
Richard Wayne Smith  
Stephanie Lakaye Smith
Liem Chin Sokhon  
David William Spalding 
Stefan Etai Staloff  
Orrin Ance Stivers  
Christopher Ian Stopper 

Peyton Elizabeth Suit  
John Mark Tallarigo  
Vincent Bohne Taormina
Katherine Elizabeth Tapp
Molly Williamson Tate  
Caleb Thomas Taylor  
Alyssa Joyhannah Thompson 
William David Trousdale 
Kayley Nicole Valentien 
Klaudia Marie Velázquez
Taniesa Christina Velez  
Sidney Maria Vieck  
Karina Yessenia Villa  
Erin Marie Vogel  
Chase Christian Ward  
Jenna Lynn Waymeyer  
Clarrisa Shirlann Wells  
Ryan Daniel Whelan
Sarah Morgan Whitfield 
James Edward Wilson III 
Lauren Marie Wilson  
Nicholaus Page Wilson  
William Patterson Wilson
Donovan Adam Wood  
Adam Michael Woody  
Edward Preston Young Jr. 
Anna Zangari  
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call: (502) 226-9373 
email: yhourigan@kylap.org

Contact KYLAP DIRECTOR 
YVETTE HOURIGAN for more 

information about the  
KYLAP FOUNDATION, INC.,  

FORGIVABLE LOAN PROGRAM.

is a website operated by Amazon 
with the same products, prices, and 
shopping features as Amazon.com. 

The difference is that when you shop on AmazonSmile, the AmazonSmile 
Foundation will donate 0.5% of the purchase price of eligible products to 
the Kentucky Lawyer Assistance Program, Foundation, Inc., when you 
make it the charitable organization of your choice.

Visit www.amazon.com/smile, select Kentucky  
Lawyer Assistance Program Foundation, Inc.,  
and start shopping now!

You can now support the KYLAP Foundation, Inc.,  
through AmazonSmile!  

KYLAP HOSTS LAWYERS IN 
RECOVERY MEETINGS IN      

NORTHERN K Y and 
LEXINGTON

The Kentucky Lawyer Assistance Program offers weekly open recovery 
meetings for lawyers, law students and judges in Northern Kentucky 

and Lexington. The Northern Kentucky Lawyers in Recovery meeting is 
held at 5:00 p.m., on Tuesdays at 510 Washington Avenue, Newport, KY 
41071. Please bring your own coffee. The Lexington Kentucky Lawyers 
in Recovery meeting is held at 7:30 a.m. on Wednesdays at the Alano 
Club downtown, 370 East Second Street, Lexington, KY 40508.

All meetings are open to law students, lawyers and judges who are 
already involved or who are interested in a 12-step program of recovery, 
including but not limited to Alcoholics Anonymous, Narcotics Anonymous, 
Overeaters Anonymous and Al-Anon. Come meet other attorneys and 
network. All meetings and contacts are confidential. SCR 3.990. 

For additional information, please contact us.
web: www.kylap.org • call: (502) 226-9373 

email: abeitz@kylap.org

KYLAP



Get noticed! 
Upload your 
resume on 
the KBA 
Career Center
 today!

Recruiters - place your open jobs in 
front of our highly qualified members!

Job Seekers - KBA Career Center will allow you to:

POST multiple resumes and cover letters or choose an anonymous 
career profile that leads employers to you

SEARCH and apply to  jobs on the spot with robust filters

SET UP efficient job alerts to deliver the latest jobs right to your inbox

ASK the experts advice, get resume writing tips, utilize career assesment 
test services, and more

J O B S . K Y B A R . O R G
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CONTINUING LEGAL EDUCATION

In 2005, then KBA President and current CLE Commission 
member, David B. Sloan, proposed the establishment of the 
Kentucky Bar Association Diversity in the Profession Commit-

tee (Committee). This Committee was a first in the KBA and its 
mission was to address diversity and inclusion in our profession.

The Committee has continued to function since its establishment 
and is active on a regular basis. The current name of the Committee 
is Diversity, Equity and Inclusion in the Profession Committee.  

Necessarily, as part of the work of the Committee, we not only 
focus on diversity and inclusion in our profession and the judicial 
system but continuing legal education as to those areas and topics.

The Committee has, in conjunction with the Continuing Legal 
Education Commission of the KBA, the Kentucky Bar Foundation, 
Kentucky Lawyers Assistance Program (KYLAP), and the staff of 
the KBA (and through a task force which evolved from the Com-
mittee, but has now been joined under its umbrella) presented and 
hosted Diversity and Inclusion Summits in 2015 and 2017. These 
programs bring together informative and inspirational presentations 
concerning issues facing our profession and the judicial system 
which call for and have been addressed by taking steps to confront 
diversity, the need for inclusion, and the awareness of the same 
as well as assessing bias that may be implicit. The next Diversity 
and Inclusion Summit is set for March 22, 2019, at the Northern 
Kentucky Convention Center in Covington.

i n  t h e ProfessionDiversity
BY: DAVID B. SLOAN

A Diversity and Inclusion Task Force is doing the logistical labor 
to put this program in place and it promises to be a good one. The 
CLE Commission of the KBA is working together with this task 
force regarding topics, presenters, and all necessary approvals for 
attendees to receive CLE credit.

The CLE Commission works closely with all the Diversity and 
Inclusion initiatives of the KBA and in cooperation with the Amer-
ican Bar Association to make sure our membership and the judicial 
system in the Commonwealth has exposure to all those things and 
resources which provide information to assure diversity and inclu-
sion is part of our professional development and learning process.  
Taking our lead from the Diversity and Inclusion Center of the 
American Bar Association, it promotes, as do we at the KBA and 
CLE Commission, collaboration, coordination, and communication 
to advance ABA Goal III-to eliminate bias and enhance diversity 
and inclusion throughout the Kentucky Bar Association, legal pro-
fession, and judicial system.

So, save the date and plan to join us at the 2019 Diversity and 
Inclusion Summit, to be held on March 22, 2019, at the Northern 
Kentucky Convention Center in Covington.

& Summit
K E N T U C K Y  B A R  A S S O C I A T I O N C O V I N G T O N ,  K Y 3 . 2 2 . 2 0 1 9

ABOUT THE AUTHOR
DAVID B. SLOAN is a partner with 
O’Hara, Taylor, Sloan and Cassidy. He 
earned his B.A. from Berea College 
and his J.D. from the Salmon P. Chase 
College of Law at Northern Kentucky 
University. Sloan concentrates his practice 
in the areas of insurance defense litiga-
tion, particularly in the area of insurance 
coverage issues, criminal law, and workers compensation. 
He has served as president of the Northern Kentucky Bar 
Association, as a member of the Board of Governors and 
as past president of the Kentucky Bar Association. 
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INTERESTED IN ASSISTING WITH A CLE? HAVE IDEAS FOR A PROGRAM? Contact Mary Beth Cutter, KBA  
Director for CLE at mcutter@kybar.org,or any member of the Continuing Legal Education Commission.

2018-2019 CLE
COMMISSION MEMBERS

The 2018-19 CLE Commission:  Back Row:  Mary Beth Cutter, Director for CLE; J. Tanner Watkins of Louisville 
(4th S.Ct. District); David B. Sloan of Covington (6th S.Ct. District); Graham C. Trimble of Corbin (3rd S.Ct. District); 
F. Hampton Moore III of Bowling Green (2nd S.Ct. District); Leigh Gross Latherow of Ashland (7th S.Ct. District); 
Jason F. Darnall of Benton, Chair (1st S.Ct. District) and LaToi D. Mayo of Lexington (5th S.Ct. District).  Not pictured:  
Justice Laurance B. VanMeter of Lexington (Supreme Court Liaison). 

Frank Hampton Moore III
Second District Representative
mooreiii@coleandmoore.com

J. Tanner Watkins
Fourth District Representative
tanner.watkins@dinsmore.com

David B. Sloan
Sixth District Representative

dsloan@ortlaw.com 

Justice Laurance B. VanMeter
Supreme Court Liaison

Jason F. Darnall, Chair
First District Representative

jason@bedlaw.com

Graham C. Trimble
Third District Representative

gtrimblelaw@gmail.com

LaToi D. Mayo
Fifth District Representative

lmayo@littler.com

Leigh Gross Latherow
Seventh District Representative

llatherow@vanattys.com

This easy to use search engine contains up to date  
information on CLE events that have been accredited  

by the Kentucky Bar Association Continuing Legal  
Education Commission.

Users can search by program date, name or sponsor for 
information about future and past events. Program listings 

include sponsor contact information, approved CLE and 
ethics credits, and KBA activity codes for filling out the 

certificate of attendance (Form #3).

Programs are approved and added in the order in  
which they are received. It may take up to two weeks  

for processing of accreditation applications. If an  
upcoming or past event is not listed in the database,  
check with the program sponsor regarding the status  

of the accreditation application.

LOOKING FOR UPCOMING  
KBA ACCREDITED  

CLE EVENTS?
Look no further...Check out  

 http://web.kybar.org/clesearch/listprograms.aspx

Don’t want to travel for “LIVE” CLE credits?  
The KBA provides you a weekly series of  

live teleseminars that are as nearby and as 
 convenient as your office or home phone.  

For the full catalog of offerings in 2018,  
visit http://ky.webcredenza.com/.

For questions or to register over  
the phone, please contact Kim at  

kim@webcredenza.com or (720) 879-4142.

KBA TELESEMINARS
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CONTINUING LEGAL EDUCATION

Each year, many individuals and organizations help make it possible for the Kentucky Bar 
Association to bring CLE to your area at no cost to members. Through the contributions 
of time, expertise, talent and funding of the following individuals and organizations, the 
2018 Kentucky Law Update program was able to meet the CLE needs of over 5,000 
Kentucky Bar Association members. Please accept our thanks for your support!

THANK YOUTHANK YOU

WRITTEN MATERIAL AUTHORS
Lori J. Alvey

Roy W. Berwick 

Rachael High Chamberlain 

Brent D. Craft

Mary V. Cromer

Sean M. Dennis

Wesley B. Deskins

Gregory T. Dutton

Liz  Darling Edmondson

William H. Fortune

Howard E. Frasier, Jr.

Kerry B. Harvey

Noah R. Friend

Jane H. Herrick

Sarah P. Jarboe

Robert A. Jenkins

Sara A. Johnston

C. David Keen

J.B. Lind

Jacob D. Mahle

Shari Polur

Angela M. Rea

Eric W. Richardson

Megan Engle Rosen

Brian L. Schuette

David N. Shearon

Dennis W. Shepherd

Andrew L. Sparks

Christine L. Stanley

Randal A. Strobo

PROGRAM FACILITATORS
Mindy G. Barfield

Rhonda Jennings Blackburn

Matthew P. Cook

Amy D. Cubbage

Melinda G. Dalton

Ena V. Demir

Stephen E. Embry 

Seth E. Fawns

Adam B. Futrell

Alex O. Gonzalez-Lopez

James D. Harris, Jr. 

Amanda L. Hill

Jenny M. Hines

Megan P. Keane

Rachel W. Kennedy

Leigh Gross Latherow

Jay M. Matheny, Jr. 

LaToi D. Mayo

Melissa L. Rodden Mays

Earl M. McGuire

Todd V. McMurtry

John David Meyer

Susan C. Montalvo-Gesser

Frank Hampton Moore III

Charles E. Mountjoy

David G. Noble

Jenna S. Overmann

Bryce C. Rhoades

Marcia M. Ridings

Van F. Sims

J. Stephen Smith

John W. Stevenson

Judge John F. Vincent

J. Tanner Watkins
Graves County Bar Association

Johnson County Bar Association

Laurel County Bar Association

Marshall County Bar Association

McCracken County Bar Association

Pike County Bar Association 

Porter, Banks, Baldwin and Shaw, PLLC

REFRESHMENT CONTRIBUTORS

EXHIBITORS
ABR Systems Group, LLC

Go Further USA

Lawyers Mutual Insurance Company of Kentucky 

Kentucky Defense Counsel/DRI

Kentucky Bar Foundation/IOLTA

Kentucky Lawyer Assistance Program

Northern Kentucky Bar Association 

KENTUCKY LAW UPDATE

Advancing the Profession Through Education

2018
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Judge Glenn E. Acree

Ashleigh N. Bailey

Michelle Baize

Treasurer Allison Ball

Douglas C. Ballantine

Nolia G. Batey

Ruth H. Baxter

Roy W. Berwick

Rhonda Jennings Blackburn

Alisha K. Bobo

Mark R. Brengelman

Lisa Koch Bryant 

Ninamary Buba

Rachael High Chamberlain

Judge Denise M. Clayton

Robbie O. Clements

J. Christopher Coffman

Scott E. Collins

Brent D. Craft

Justice Bill Cunningham

Edward Day

Larry C. Deener

Kaitlyn A. Dierking

Judge Donna L. Dixon

John L. Dotson

Shelley G. Dowell

Greggory T. Dutton 

PROGRAM PRESENTERS
Keith D. Elston

J. Spencer Fair

Lorran H. Ferguson 

Marisa J. Ford

Professor William H. Fortune

Howard A. Frasier, Jr. 

Noah R. Friend

Kristy A. Fulkerson

Kelly R. Gannott

Sheldon G. Gilman

Nathanial H. Goins

William H. Graddy IV 

Margo L. Grubbs

Kerry B. Harvey

Amanda L. Hill

Jane H. Herrick 

Elaina L. Holmes

Ron Hudson 

Justice Lisabeth T. Hughes

Allen James

Anna L. Johnson

Sara A. Johnston

Judge Allison Emerson Jones

Justice Michelle M. Keller

Carolyn Lips Kenton

Bruce L. Kleinschmidt 

Judge Joy A. Kramer

Jack N. Lackey, Jr. 

Justice Debra Hembree Lambert

Carl C. Lammers

J.B. Lind

Roger W. Madden

Jacob D. Mahle

Melissa L. Rodden Mays

Judge Irvin G. Maze

R. Stephen McGinnis

Dillissa G. Milburn

Emily K. Monarch

Jesse T. Mountjoy

Judge Christopher Shea Nickell

Mary C. Patton

Maegan C. Pirtle

Shari Polur

Angela M. Rea

Eric W. Richardson

Nelson D. Rodes

Megan Engle Rosen

Thomas L. Rouse

Leslie H. Rudloff

Laura E. Salzman

Bradley J. Sayles

Brian L. Schuette

Philip J. Schworer

Mary E. Sergent

Madison T. Sewell

David N. Shearon 

Van F. Sims

Kelly Skerchock

Judge Gene Smallwood, Jr. 

Andrew L. Sparks

Christine L. Stanley

Kelly L. Stephens

Melanie L. Straw-Boone

Randal A. Strobo

Judge Jeffrey S. Taylor

Judge Kelly D. Thompson 

Milton C. Toby

R. Reginald Van Stockum, Jr. 

Justice Laurance B. VanMeter

Misty Clark Vantrease

Justice Daniel J. Venters

Abigail E. Voelker

Ashley D. Wilmes

Thomas B. Wine

Charles P. Wisdom, Jr. 

C. Larry Woods III

Justice Samuel T. Wright III

Tiffany L. Yahr
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KENTUCKY BAR FOUNDATION

W. Douglas “Doug” Myers
k e n t u c k y  b a r  f o u n d at i o n  h o n o r s

The Kentucky Bar Foundation hosted its 2nd Annual Judge 
Edward H. Johnstone Award fundraising dinner, attended 
by nearly 150 attorneys, judges, and community members 

on November 1, 2018 in Paducah. After expenses, the event raised 
nearly $5,000 to provide grants to law-related organizations and 
projects throughout the Commonwealth. The Bar Foundation 
honored W. Douglas “Doug” Myers posthumously with the Judge 
Edward H. Johnstone Award for his commitment to public ser-
vice, his work to build the public’s trust in the justice system, and 
his efforts to improve access to justice for all people, regardless of 
income level or background.

Secretary John Tilley of the Justice & Public Safety Cabinet was 
the featured speaker and presented the award to Doug’s widow, Jan 
Myers. Attorney Grace Stewart of Purchase Area Sexual Assault 
& Child Advocacy Center, shared stories of how a grant from the 
Foundation is helping child victims of sexual assault prepare for 
the rigors of testifying in an age-appropriate manner. McCracken 
County High School’s a capella choir provided the entertainment.

McCracken County High School ’s a capella choir provided the  
evening’s entertainment.

Justice & Public Safety Cabinet Secretary John Tilley presents the 2nd 
Annual Judge Edward H. Johnstone Award to the late W. Douglas 
“Doug” Myers, which was accepted by his widow, Jan Myers.

Kentucky Bar Foundation President-Elect Jim Sigler speaks about 
the Foundation.

Gary Houston, David Sparks, Judge Thomas Russell, and  
KBA President Douglas Ballantine

Judy Payne, Ryan Polczynski, and Jenny Marie Hines
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The Kentucky Bar Foundation (KBF) thanks the 4,591 attorneys 
who were Sustainer Contributors last year. When annual KBA 
dues are paid by attorneys, each attorney has the opportunity  
to make a $30.00 voluntary contribution to the Kentucky Bar 

Foundation. These small, individual contributions add up in  
a big way – $142,230 in 2018! The KBF uses the contributions  
to help fund its annual grants program. Grant awards benefit  
law-related nonprofits organizations and projects including  

assistance to veterans, survivors of domestic violence, refugees, 
and individuals who are recovering from addiction.

To learn more about contributing to the Kentucky Bar  
Foundation, please call KBF at 1-800-874-6582 or visit  

https://kybarfoundation.org/donate/. 

The mission of the Kentucky Bar Foundation (KBF) is to further the 
public’s understanding of the judicial system and the legal profession 
through programs and philanthropic partnerships that help those in 
need. One of the ways that the KBF serves this mission is by award-
ing annual grants to law-related organizations and projects. Grant 
applications for the KBF’s 2018-2019 grant year will be available 
beginning January 7, 2019 with a submission deadline of March 
15, 2019. To be considered for a grant, your program must meet the 
following requirements, among others:

• Recipient must be a 501(c)(3) nonprofit organization.

• The program or project for which funding is requested 
must have a law-related purpose and provide services 
in the Commonwealth of Kentucky.

The Kentucky Bar Foundation will award its 2019 grants during 
its annual Fellows and Partners for Justice Society Luncheon on 
June 13, 2019. Please visit kybarfoundation.org/grants to request 
a grant application.

F O R  L A W - R E L A T E D  
N O N P R O F I T S  A N D  P R O J E C T S

$142,230
K E N T U C K Y  A T T O R N E Y S  R A I S E

Kentucky Bar Foundation 
Seeks Grant Applications

APPLICATIONS
WANTED
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DATE DECEASED
November 8, 2018

November 7, 2018

November 1, 2018

March 18, 2018

November 13, 2018

September 23, 2017

July 10, 2018

October 15, 2018

October 19, 2018

October 28, 2018

November 21, 2018

February 10, 2018

April 29, 2017

STATE
KY

KY

KY

KY

OH

OH

KY

KY

KY

KY

KY

OH

KY

CITY
Louisville 

Pikeville

London 

Lexington

Cincinnati

Columbus

Covington

Covington

Louisville 

Frankfort

Prospect

Cincinnati

Ashland

NAME 
John Raymond Cox

John Douglas Hays 

James Edward Hibbard Jr.

Jack H. Horn

Elizabeth Ann Horwitz

Charles McGehee Isaacs

John H. Klette Jr.

Shawn Charles McCormick

Edward F. Rectenwald

Max M. Smith

Daniel T. Taylor

Arthur Dagobert Weber Jr.

Robert Eugene Wheeler

A s a final tribute, the Bench & Bar publishes brief 
memorials recognizing KBA members in good 
standing as space permits and at the discretion 

of the editors. Please submit either written informa-
tion or a copy of an obituary that has been published 
in a newspaper. Submissions may be edited for space. 
Memorials should be sent to sroberts@kybar.org.

IN MEMORIAM

RETIRED U.S. ARMY COLONEL HARRY ST. GEORGE TUCKER 
CARMICHAEL III, 79, of Lexington, Va., departed this life on Nov. 
30, 2018 after a long and valiant battle with Parkinson’s Disease. 
Colonel Carmichael, known as Mike to family and friends, was 
born on Aug. 26, 1939 in Atlanta, to Harry St. George Tucker 
Carmichael Jr. and Margaret Lyle MacCorkle Carmichael. After 
graduating from VMI and the University of Kentucky’s College of 
Law, Mike volunteered to serve in Vietnam. Upon returning home 
he married Suzanne Lovelace Denney of Lexington. They had two 
children, Tucker, now of Bowling Green, and Anne Lovelace, now 
Anne Lovelace Wilkie of Atlanta. He graduated from The Judge 
Advocate General’s School Career Course, the Armed Forces Staff 
College, and received a Master of Laws with highest honors from 
George Washington University Law School. Mike left the Army 
in 1989 to become senior staff attorney and later counsel for the 
newly created Court of Veterans Appeals. Upon retiring from the 
court, he was the first recipient of its Outstanding Achievement 
Award. Among his other numerous decorations and citations were 
the Legion of Merit and, reflecting a particular joy, his Jump Wings 
and Canadian Parachute Badge. He was a member of the Supreme 
Court of the United States, the United States Court of Appeals for 
the Federal Circuit, the United States Court of Veterans Appeals, 
the United States Army Court of Criminal Appeals, the Supreme 
Court of Kentucky, and the Kentucky Bar Association. Mike is 
survived by Suzanne, his wife of 51 years, Anne Lovelace and her 
husband David, Tucker and his wife Alicia, and four grandchildren: 
Jackson, Carson and Catherine Wilkie, and Saint Carmichael. 

The preceding memoriam for Harry St. George Tucker Carmichael III is 
based upon information obtained from the Roanoke Times, which pub-
lished the obituary on Dec. 4 2018.  To access the obituary in its entirety, 
visit: https://www.roanoke.com/obituaries/carmichael-iii-harry-st-
george-tucker/article_dfa189f9-b221-5ed1-bad3-d2637feff437.html.
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JOHNNY RAY COX, Louisville, passed away on Nov. 8, 2018. He 
was born in Louisville on July 3rd, 1942 to Flora (Flossie) Cox and 
John Freeman Cox. John graduated from Butler High School and 
the University of Kentucky. He earned a law degree from University 
of Louisville. During his career, he was a prosecutor in the County 
Attorney’s office and continued his private practice work until his 
passing. He will be remembered for his contagious laughter, great 
sense of humor, and the happiness he brought to others. He never 
met a stranger whether it be at a restaurant as other diners enjoyed 
their meal, at DQ where he made friends with the manager, staff 
and other patrons, or during his last days with nurses and aides 
at the hospital. He shared his passion for life by bringing out the 
best in people through his love of playing the piano, delicious fish 
fries, playing cards and backgammon. Johnny’s spirit of generosity, 
thoughtfulness and practical jokes will be missed by all. 

The preceding memoriam for Johnny Ray Cox is based upon infor-
mation obtained from the Courier-Journal, which published the 
obituary on Nov. 9, 2018. To access the obituary in its entirety, 
visit:  https://www.legacy.com/obituaries/louisville/obituary.
aspx?page=lifestory&pid=190692236.

MAX MARTIN SMITH, 87, passed away at 
Lexington Country Place on Sunday, Oct. 28, 
2018. Smith graduated from Frankfort High 
School in 1949; Transylvania University in 
1953; and the University of Kentucky College 
of Law in 1958. He served in active duty in 
the U.S. Army from 1953-1955. Smith was a 
practicing attorney in Franklin and surround-
ing counties for over 54 years. Additionally, he 
served as Frankfort City Judge from 1961-68; 

hearing officer for the Kentucky Department of Personnel from 
1975-1983; chairman of the Kentucky Pubic Advocacy Com-
mission from 1983-1986; member of the Kentucky Workmen’s 
Compensation Board from 1980-84, and president of the Franklin 
County Bar Association in 1984.  

Max represented the plaintiffs in the landmark case of Crawley v. 
Terhune, 437 S.W.2d 743 (1969), in which the Kentucky Court of 
Appeals rejected the doctrine of caveat emptor in the purchase of 
a new home,  and imposed an implied warranty of merchantability 
in such transactions.

He is survived by his wife Joyce Kemper Smith; two daughters, Cary 
Kemper Smith of Frankfort and Sally Smith Martin of Owensboro; 
a son, Martin Thomas Smith of Brookville, Indiana.

This memoriam was submitted by Cary Kemper Smith.

DANIEL THOMAS TAYLOR III, 90, of Prospect, Ky., passed away 
the 21st day of November, 2018, at Norton Hospital Brownsboro 
Road in Louisville. Mr. Taylor was born Feb. 16, 1928, in Beuchel, 
Ky., and is survived by his wife of 40 years, Judith King Taylor. He 
graduated high school from the Kentucky Military Institute in 
Lyndon, Ky., at age 16 and enlisted in the United States Navy on 
his 17th birthday in 1945. He entered the Navy Officers Training 
Program and later the University of South Carolina for further 
training. In 1948, he was honorably discharged from the Navy 
and entered Centre College in Danville. After graduating Centre 
College, Mr. Taylor entered the University of Louisville College of 
Law. He began his practice of law in Louisville in 1954. Mr. Taylor’s 
legal career spanned 64 years. He gained a reputation as a leading 
criminal defense, civil rights, and civil liberties attorney. He was 
active as an attorney in desegregation cases in Mississippi in the 
1960s. He declined to represent corporations, insurance companies 
or government entities. Taylor had more capital trials than any other 
lawyer practicing in Kentucky. Taylor never lost a capital case except 
one case that is currently on appeal. He had jury trials throughout 
Kentucky ranging from DUIs to capital murder. He represented 
criminal defendants, not only in Kentucky, but in 13 other states. 
The Kentucky Association of Criminal Defense Lawyers awarded 
Taylor the Frank E. Hadad Jr. Award. Taylor remained active in 
his law practice until recently. He represented clients before the 
Kentucky Court of Appeals, the Kentucky Supreme Court, and the 
Kentucky Board of Claims. In September 2018, Taylor successfully 
concluded litigation against the Kentucky State Police arising out 
of the death of an 18-year-old man killed 22 years ago. The case 
was litigated before the Kentucky Board of Claims, and the appeals 
reached the Kentucky Supreme Court. 

The preceding memoriam for Daniel Thomas Taylor III is based 
upon information obtained from the Courier-Journal, which pub-
lished the obituary on Nov. 25, 2018.  To access the obituary in its 
entirety, visit: https://www.legacy.com/obituaries/louisville/obituary.
aspx?page=lifestory&pid=190809324.
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Have an item for Who, What, When & Where? The Bench & Bar welcomes 
brief announcements about member placements, promotions, relocations 
and honors. Notices are printed at no cost and must be submitted in 
writing to: Managing Editor, Bench & Bar, 514 West Main Street, Frankfort, 
KY 40601 or by email to sroberts@kybar.org. Digital photos must be a 
minimum of 300 dpi and two (2) inches tall from top of head to shoulders. 
There is a $10 fee per photograph appearing with announcements. Paid 
professional announcements are also available. Please make checks 
payable to the Kentucky Bar Association.  
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Nash Marshall, PLLC, is pleased to announce 
that Burl McCoy has joined the firm as of 
counsel and Alex Stewart will serve the firm 
as an associate attorney. McCoy has been prac-
ticing law for over 45 years. McCoy has served 
as an assistant United States attorney, director 
of litigation for the Lexington-Fayette Urban 
County Government, and senior litigation 
counsel for several Lexington firms. He has 
been board certified by the National Board of 
Trial Advocacy and achieved the rank of Major 
in the United States Army Reserve, Judge 
Advocate General Corps. Stewart is an alum-
nus of Western Kentucky University (WKU), 
where he earned a B.A. He graduated magna 
cum laude from the WKU Honor’s Program in 
2013 and magna cum laude from the University 

of Kentucky College of Law in 2018 and earned Order of the Coif 
distinction. McCoy and Stewart will focus the majority of their time 
on Nash Marshall’s core practice area—advising and defending 
individual and corporate clients suspected or accused of personal 
or professional wrongdoing.

Adams, Stepner, Woltermann & Dusing, 
PLLC, is pleased to announce that Jeffrey 
C. Mando has been awarded the “Defense 
Lawyer of the Year” by the Kentucky Defense 
Counsel (KDC).  Mando received the award 
and acknowledgement at the 2018 Fall Annual 
Meeting & Awards Lunch in Lexington on 
November 9. The Kentucky Defense Counsel 
is the premiere organization of civil defense attorneys in Kentucky 
and the state-level affiliate of the national organization, Defense 
Research Institute. KDC promotes and supports its members 
through professional education and development, collegiality and 
diversity to enhance the quality of service its members offer their 
clients and to ensure access to justice for defendants. Mando was 
selected for the award as a result of his numerous accomplishments 
in 35 years of private practice, including trying more than 80 trials, 

arguing more than 60 cases at the appellate level, and the successful 
defense of numerous high-profile cases. 

Mitchel Denham has joined DBL Law as a 
partner in its Louisville office. His civil litiga-
tion practice focuses on health care, state & 
federal government investigations, open records 
issues, general civil litigation matters, election 
law, environmental law, white collar criminal 
law and a variety of other matters. Denahm is 
admitted to practice law in Kentucky, as well as 

the Kentucky Eastern and Western Districts, the Sixth Circuit, the 
D.C. Circuit, and the U.S. Supreme Court. Prior to joining DBL 
Law, he served as assistant deputy attorney general in the Kentucky 
Office of the Attorney General. Denham is active in the community, 
serving as treasurer of the Norton Children’s Hospital Foundation 
and as a regular volunteer with the Bluegrass Center for Autism. 

Peter Rosene has joined the intellectual property 
team at McBrayer law firm. Rosene is a graduate 
of the University of Kentucky law school after 
which he clerked in Fayette Circuit Court. He 
is excited to be making the transition to private 
practice where he’ll support clients with copy-
rights and trademarks and do some commercial 
litigation. He enjoys exploring complex legal 
issues and understanding various perspectives on each matter he 
handles. He will be practicing out of the firm’s Louisville office. 

Squire Patton Boggs LLP is pleased to 
announce that Benjamin Beaton has joined 
its Cincinnati and Washington, D.C., offices 
as a litigation partner. Beaton graduated from 
Paducah Tilghman High School, Centre Col-
lege, and Columbia Law School. Admitted to 
the Kentucky Bar in 2010, he clerked at the U.S. 
Supreme Court and the U.S. Court of Appeals 

for the D.C. Circuit. Before joining Squire, he practiced at Sidley 
Austin, where he litigated at all levels of the federal and state-court 
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systems, with an emphasis on civil, appellate, and administrative-law 
matters. Beaton co-founded the Kentucky Business Council in 
Washington, served in the Kentucky Cabinet for Health and Family 
Services in Frankfort, and worked in Washington for the congress-
man representing his home district in west Kentucky. 

Wyatt, Tarrant & Combs, LLP, is pleased to 
announce that Michelle Browning Coughlin 
is this year’s recipient of the Women Lawyers 
Association (WLA) of Jefferson County’s Out-
standing Member of the Year Award. The award 
recognizes individuals who have furthered the 
goals and mission of the WLA or the legal 
profession in general by performing a public 

service that benefits the WLA or the legal profession; organizing or 
coordinating WLA sponsored events or other projects that benefit 
the legal community or community at large; taking the initiative 
to expand WLA’s involvement and presence in the community. 
Coughlin was recognized during the WLA Annual Meeting for 
her dedication to supporting gender equality in the legal profession 
and the retention and promotion of women in the law. Coughlin is 
the chair of the firm’s Wyatt Women’s Network and the founder of 
MothersEsquire, a national bar association with more than 3,000 
members, dedicated to increasing retention and promotion rates 
of women lawyers, particularly mothers, and supporting all lawyers 
who are parents or caregivers.  

Phillips Parker Orberson & Arnett, PLC, is pleased to announce 
that David N. Giesel has joined the firm as an associate. Giesel 
received a B.A. from Colby College in 2015 and obtained his J.D. 
from the Wake Forest University School of Law. He will focus his 
practice primarily on civil litigation defense.

The Campbell County Attorney’s Office is proud to report that 
Assistant Campbell County Attorney Michelle Eviston was 
recently recognized and named the 2018 Child Support Attorney 
of the Year by the Commonwealth of Kentucky, Cabinet for Health 
and Family Services.

Greater Louisville Inc. (GLI) recently 
appointed Stites & Harbison, PLLC, attor-
ney Jennifer Cave as chair of its environment 
and energy committee. GLI serves as the Metro 
Chamber of Commerce for the Greater Louis-
ville region.  GLI works on the local, state and 
federal levels to improve the region’s business 
environment. The Environment and Energy 
Committee focuses on environmental, regulatory and energy-re-
lated issues affecting various industries in Greater Louisville. Cave 
is a member (partner) of Stites & Harbison based in the Louisville 
office. As a member of the environmental, natural resources & 
energy service group, Cave works with businesses to ensure com-
pliance with state and federal environmental laws and regulations.  

Reminger Co., LPA, is pleased to announce that Samantha Steel-
man has joined their Fort Mitchell, Ky., office. Over the course of 

the past 20 years, she has practiced primarily in the areas of work-
ers’ compensation and domestic relations. Prior to being in active 
practice, Steelman worked in government relations and association 
management. Some of her responsibilities included overseeing the 
daily operations of a multi-association management firm, creating 
and managing human resources policies and data technology efforts 
for a multi-office professional services firm, and organizational 
restructuring for the non-profit sector. 
  

Attorney Anne-Tyler Morgan has returned to 
her legal practice as a member in the Lexington 
office of the McBrayer law firm. For the past 
two years, Morgan has served the Common-
wealth of Kentucky as senior policy advisor 
and deputy general counsel to the Kentucky 
House of Representatives in 2017 and as deputy 
commissioner for the Kentucky Department for 

Medicaid Services beginning in January 2018. Starting in May, she 
acted as senior advisor to the secretary of the Kentucky Cabinet 
for Health and Family Services. Morgan previously practiced at 
McBrayer from 2013-2016 in the firm’s thriving healthcare and 
administrative areas. Morgan now rejoins the McBrayer team and 
will consult with healthcare stakeholders as a primary component 
of her practice, representing clients on issues ranging from com-
pliance with the Commonwealth’s complex regulatory framework 
to the continued transformation of the state’s adoption and foster 
care systems. She will also assist clients with legal issues related to 
campaign finance, elections, and political action committees. 

Isaacs & Isaacs would like to welcome their 
latest team member, attorney Clarence Leath-
erbury. Leatherbury was born and raised in 
Southern Indiana. Leatherbury holds a B.S. 
with triple majors in management, human 
resource, and international studies from the 
Indiana University Kelley School of Business 
and a J.D. from the Indiana University Robert 
H. McKinney School of Law. In law school, he externed for the 
Indiana Supreme Court and Indiana Attorney General’s Office. He 
is licensed to practice in Kentucky and Indiana. Before coming to 
Isaacs & Isaacs, Leatherbury practiced with his father Douglas C. 
Leatherbury at their law practice.

Louisville attorney Craig C. Dilger began serving an unprece-
dented 12th consecutive one-year term as chairman of the Kentucky 
Registry of Election Finance on Dec. 17, 2018. He was unanimously 
re-elected to continue to serve in this capacity at the Registry’s Oct. 
11, 2018, meeting. His service as chairman continues to mark the 
longest continuous period of service as chairman in the Registry’s 
history. A Louisville native, Dilger is a graduate of Bellarmine Uni-
versity and the Salmon P. Chase College of Law. He is a partner 
with the law firm of Stoll Keenon Ogden PLLC, and serves as 
chair of the firm’s sports law and criminal law practices. He is also 
a member of the labor, employment & employee benefits, business 
torts, antitrust, trade regulation & franchise, healthcare, and envi-
ronmental practices. His practice focuses on commercial litigation, 
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education law, sports law, and complex white collar criminal defense 
law. Also at the Registry’s meeting, Elizabeth G. Weber was unan-
imously elected to serve as the vice-chair of the Registry. Weber’s 
term also began on Dec. 17, 2018.  Weber is partner at the law firm 
of Dressman Benzinger LaVelle PSC.  She is in the firm’s business, 
bankruptcy, and commercial law practice.  Weber obtained a B.A. 
from the University of Illinois in 1982 and a law degree from the 
University of Notre Dame in 1985.  

The Kentucky Bar Association welcomes 
Judge Andre L. Bergeron to its Office of Bar 
Counsel, where he will serve as deputy bar 
counsel. Judge Bergeron was born in Knoxville, 
Tenn., and traveled north for school, attend-
ing Centre College in Danville, Ky., where he 
graduated in 1998 with a B.A. in English and 
religion. After moving to Louisville in 1999, 

Judge Bergeron enrolled in graduate school at the University of 
Louisville. He finished with a master’s in English the same year he 
started law school at the University of Louisville’s Brandeis School 
of Law. After practicing as a circuit court staff attorney and working 
for an insurance defense law firm, he settled in to public service 
law at the Legal Aid Society. Three years later, he took on a new 
challenge by entering the criminal practice of the court system with 
the Jefferson County Attorney’s Office. After nearly 10 years of 
being a criminal prosecutor, he was appointed to the district court 
bench in the fall of 2017. He served in both juvenile court and adult 
criminal courts before concluding his judicial term this January. 

The Legal Aid of the Bluegrass (LABG) 5th Annual “Justice for 
All” Award was presented to Stephen D. Wolnitzek at the North-
ern Kentucky Volunteer Lawyers Pro Bono Recognition event on 
Oct. 4, 2018. Wolnitzek began serving on LABG’s pro bono panel 
in 1978. Even while embarking on a distinguished legal career, 
including building a practice and serving at the highest levels of 
the Kentucky Bar Association and a term as KBA president in 
1994, he never stopped volunteering and handling cases for the 
neediest of individuals. Since 1978, he has provided pro bono rep-
resentation to over a 100 individuals and continues to do so today 
including two new clients within in the last year. Wolnitzek received 
LABG’s highest honor, the 5th Annual Access to Justice Award, 
which honors an individual who has dedicated a career to making 
sure that the constitutional obligation to provide “justice for all” is 
more than words but a promise to all in our communities.  

DBL Law has added Andrew Pellino to its 
Louisville office. Pellino is a partner in the 
firm’s civil litigation practice group. His prac-
tice focuses on the areas of complex litigation, 
including class actions, mass torts and the 
defense of a diverse field of professionals in all 
areas of malpractice, professional negligence 
and professional misconduct. He represents 
corporations, institutions and individuals in complex tort actions, 
in multi-district litigation, and in a variety of regulatory matters 
before state licensing boards and administrative agencies. Pellino 

obtained his law degree from Saint Louis University and his B.A. 
in economics from Fordham University. 

Reminger Co., LPA, is pleased to announce that Alex L. Scutch-
field has joined their Lexington office. Scutchfield has practiced 
law in Lexington for the past 21 years. Prior to moving his practice 
to Reminger, he worked at two large regional firms and was also a 
founding member of his own. He has represented insurance, equine, 
real estate, banking and other business interests in state and federal 
courtrooms throughout Central and Eastern Kentucky. He also 
represents executors, administrators, individuals and families in 
simple probate administration as well as complex disputes regarding 
wills, powers of attorney and trust agreements.   After graduating 
from the University of California at Los Angeles, he attended the 
University of Kentucky’s College of Law. Scutchfield is currently a 
member of the board of directors of the Fayette County Pro Bono 
Program and the Lexington Challenger Tennis Charity, Inc., as well 
as a former commissioner of the Lexington Fayette Urban County 
Human Rights Commission. 

Attorneys Trevor Nichols and Thomas “Neal” 
Morris have joined McBrayer law firm’s Lex-
ington team. Both are 2018 graduates of the 
University of Kentucky School of Law and 
worked as summer associates before joining 
the firm as attorneys. The addition of Nich-
ols enhances the litigation practice, an area for 
which the firm is recognized in Kentucky and 
beyond. Nichols was active with the UK Legal 
Clinic in his time at the university including 
raising a record amount of funds at last year’s 
Trivia Night fundraiser. He continues to vol-
unteer with Big Brothers Big Sisters of the 
Bluegrass and is a native of Louisville. Mor-
ris’s practice focuses on hospitality, specifically 
alcoholic beverage regulation. Before starting 
law school, Morris worked at Brown-Forman 

where he gained firsthand experience on how complex the highly 
regulated alcohol business can be, and the challenge of staying in 
compliance. He also practices in the areas of general litigation and 
insurance defense. 

Lawrence & Associates is pleased to announce that Salmon P. 
Chase College of Law graduate, Haley Stamm became an asso-
ciate attorney of Lawrence & Associates Law Firm on Sept. 4, 
2018. Stamm brings with her over 10 years of legal experience in a 
variety of complex practice areas, in both federal and state law. She 
has years of experience as an attorney advisor to federal adminis-
trative law judges, working on claims for disability benefits under 
the Social Security Act and under federal workers’ compensation 
programs. As an associate attorney at Lawrence & Associates, she 
is excited to be able to use her prior experience to help injured 
workers fight for their workers’ compensation claims in Kentucky. 

WHO. WHAT, WHEN & WHERE
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Kentucky Defense Counsel, Inc. (KDC), is pleased to announce 
its officers for 2017-18:  President - Darrin Banks of Porter, Banks, 
Baldwin & Shaw, Paintsville; President-Elect - Claire Parsons of 
Adams, Stepner, Woltermann & Dusing, Covington; Vice Pres-
ident - Paul T. Lawless, Bell Orr Ayers & Moore PSC, Bowling 
Green; Secretary/Treasurer - Jason Coltharp, Whitlow, Roberts, 
Houston & Straub, Paducah; and Immediate Past President - Wm. 
Mitchell Hall of VanAntwerp Attorneys, Ashland. These indi-
viduals will serve as KDC’s Executive Committee. The following 
members of Kentucky Defense Counsel, Inc., were recognized by 
the members of KDC for their outstanding services at it’s awards 
banquet, held in conjunction with the 2018 Fall Seminar: Diplomat 
- Ernest H. “Hank” Jones, Sturgill, Turner, Baker & Moloney, 
Lexington; Defense Lawyer of the Year - Jeff Mando, Adams, 
Stepner, Woltermann & Dusing, PLLC, Covington; Young 
Lawyer - Kristen Worak, Keuler, Kelly, Hutchins & Blanken-
ship, LLP, Paducah; and Executive Committee Award - Jason 
Coltharp, Whitlow, Roberts, Houston & Straub, Paducah. The 
KDC Board of Directors, at its meeting on Nov. 8, 2018, recognized 
Donald P. “Pat” Moloney of Sturgill, Turner, Barker & Moloney, 
PLLC, Lexington, who completed a three-year term serving as the 
Southern Region Director for DRI.

The Kids Center for Pediatric Therapies recently 
appointed Stites & Harbison, PLLC, attorney 
John S. Wathen to its board of directors. The 
Kids Center for Pediatric Therapies has been 
serving children with special needs since 1958.  
The center provides physical, occupational, 
and speech therapies along with nutrition 
counseling. Wathen is an attorney based in the 
Louisville, Ky., office.  He is a member of the creditors’ rights & 
bankruptcy service group.  Wathen’s practice focuses on represent-
ing creditors in bankruptcy court, general commercial litigation, 
commercial real estate disputes, lender liability actions and con-
tested mortgage litigation. Outside of the firm, he is active with the 
Kentucky Bar Association and its Young Lawyers’ Division serving 
on their executive committee.  

Sturgill, Turner, Barker & Moloney, PLLC, 
welcomes Michael J. LaCourse and Andrew 
K.N. Williams to the firm. LaCourse is an 
associate attorney in the firm’s torts & insur-
ance and business law practice groups. His 
legal experience includes a term as law clerk 
for Chief Circuit Judge Paul F. Isaacs and sev-
eral years in private practice with an insurance 
defense firm. LaCourse is a 2012 graduate of 
Gettysburg College and a 2015 graduate of the 
University of Kentucky College of Law. Wil-
liams is an associate attorney practicing in the 
areas of business law, commercial litigation, civil 
litigation, and wills, trusts and estate law. Wil-
liams is a 2012 graduate of the University of 
Kentucky and a 2018 graduate of the University 
of Kentucky College of Law. 

Valenti Hanley PLLC is pleased to announce 
that Hayden A. Holbrook has joined the firm 
as an associate attorney. Holbrook is a native 
of Louisville and a graduate of Saint Xavier 
High School. He attended the University of 
Kentucky, where he received a dual degree in 
finance and economics, along with a minor in 
international business. He went on to receive 
his law degree from the University of Kentucky College of Law, 
where he graduated in 2018. He intends to concentrate his prac-
tice in the areas of business law and litigation, securities law and 
litigation, and employment law and litigation.

Attorney and award-winning author Milton C. Toby was elected 
president of the American Society of Journalists and Authors 
(ASJA). Based in New York, ASJA is the nation’s leading organi-
zation representing freelance non-fiction writers. His latest book, 
“Taking Shergar: Thoroughbred Racing’s Most Famous Cold Case,” 
was published in Fall 2018.

Hare Wynn attorney, Matt Minner, was recognized by Benchmark 
Litigation as a “State Litigation Star.” Minner was recognized in 
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the general commercial, personal injury, and wrongful death cat-
egories of litigation.

The 2019 edition of Benchmark Litigation names 11 Stites & Har-
bison, PLLC, attorneys as “Litigation Stars” and four as “Future 
Stars” in Kentucky. The guide honors the firms and attorneys who 
have demonstrated the ability to consistently handle complex, 
high-stakes cases in multiple jurisdictions.  Recognition is based 
on extensive interviews with litigators and their clients over a six-
month period to identify the leading litigators and firms. Stites 
& Harbison’s honorees include the following from Kentucky:  
Litigation Stars:  Thad Barnes, intellectual property; Carol Dan 
Browning, antitrust, environmental, health care, product liability, 
professional liability, securities; Philip Collier, general commer-
cial, securities; Charles “Mike” Cronan IV, appellate, competition, 
general commercial, health care, intellectual property, international 
arbitration, professional liability, securities; Daniel Danford, 
general commercial, product liability; Douglass Farnsley, civil 
litigation; William Gorton III, environmental; Joseph Hamil-
ton, general commercial, professional liability, securities; Gregory 
Parsons, construction, general commercial; John Tate, appellate, 
general commercial, insurance, intellectual property, product lia-
bility; Ashley Ward, product liability. Future Stars: Chadwick 
McTighe, David Owsley II, Bruce Paul, and Cassidy Rosenthal.

Reminger Co., LPA, is pleased to announce that Andrew C. Petti-
john has joined their Louisville office. Pettijohn defends businesses 
and individuals facing claims involving general liability, professional 
negligence, and employment matters. He focuses his legal prac-
tice primarily in the areas of premises liability, defense of trucking 
liability, and workers’ compensation. He also has experience in 
matters of insurance defense and coverage, construction defense, 
contract interpretation, and medical malpractice. He completed 
his undergraduate studies early with cum laude honors at Western 
Kentucky University in 2012. He then received his law degree from 
Washington University in Saint Louis, where he interned at the 
Office of the Public Defender and served as editor for the esteemed 
Washington University Global Studies Law Review. 

Attorneys Mark and Casey (Thomas) Guilfoyle were honored as 
Bishop William A. Hughes Awards recipients by Thomas More 

University on September 27. The Bishop Hughes Award was estab-
lished in 1996 to honor individuals who have made significant 
contributions to Catholic higher education. Casey Guilfoyle, a 1981 
Thomas More University J.D. graduate, has chaired the board of 
Covington Latin School, the 2018 Diocesan Parish Annual Appeal 
and has served as an active volunteer with the St. Vincent de Paul 
Society since 2009. She is current president of the Central District/
Kenton County Council. A Partner at DBL Law, Mark Guilfoyle 
obtained his law degree with honors from George Washington 
University in 1983. He practices in the areas of administrative law, 
healthcare law and labor and employment law. He chaired the 
Board of Catholic Charities and served on the Kentucky Council 
on Postsecondary Education and the NKU Foundation Board of 
Trustees. He has been active with the Alliance for Catholic Urban 
Education since 1998, currently chairing ACUE’s Development 
Board. 

The Kentucky Chamber of Commerce recently 
appointed Stites & Harbison, PLLC, attorney 
W. Blaine Early, III, as chair of the energy & 
environment council.  He will serve a two-year 
term. The Kentucky Chamber has established 
five public policy councils to develop legis-
lative priorities for each policy area of focus.  
The Energy & Environment Council assists the 

Chamber in promoting Kentucky as an energy leader and imple-
menting policies that achieve environmental protection while 
supporting economic development and business growth. Early is 
a member (partner) of Stites & Harbison and a member of the 
environmental, natural resources & energy service group based in 
Lexington.  His broad environmental law practice focuses on water 
and land issues, agriculture, natural resources and energy, and the 
intersection of surety law and environmental regulatory matters. 

J. Vincent Aprile II, who practices with Lynch, Cox, Gilman and 
Goodman P.S.C., in Louisville was a featured continuing legal edu-
cation presenter at the National Association of Criminal Defense 
Lawyer’s national seminar, “Decoding & Litigating Mental Health 
Issues,” in Savannah on Oct. 25-26, 2018.  He presented a session 
entitled “Advocacy and the Age-Related Mental Illnesses of the 
Elderly Client.”  Aprile is a former member of NACDL’s Board 
of Directors and currently a co-chair of its Ethics Advisory Com-
mittee (2010-present).

The University of Louisville Law Alumni Council recently pre-
sented Tawana Edwards, co-CEO and chief fiduciary officer at 
The Glenview Trust Company, the Lawrence Grauman Award at 
an awards luncheon recognizing outstanding alumni, faculty and 
staff of the University of Louisville Brandeis School of Law. The 
Lawrence Grauman Award is named after the judge of the Jefferson 
Circuit Court Commons Pleas Branch, Fifth Division, from 1950-
64. The award honors a lifetime record of leadership and service 
to the profession and community. Edwards graduated with honors 
from the University of Louisville where she earned her B.A.in 
history. She received her juris doctorate at the University of Lou-
isville Brandeis School of Law and was honored as an Outstanding 

Thomas More University Interim President Dr. Kathleen Jagger, center, 
presents Casey and Mark Guilfoyle with a 2018 Bishop A. Hughes Award. 
(photo courtesy of  Bruce Crippen from Bruce Crippen Photography).
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Law Alumnae in 1999. She is the co-chief executive officer, chief 
fiduciary officer and a member of the board of directors of The 
Glenview Trust Company. She is secretary of the corporation and 
has served as such since its inception in 2001. The event honored 
several alumni, faculty and staff during the ceremony.  Included in 
this list are KBA members who received an award: Distinguished 
Alumni Award: Danny Alvarez (Daniel Alvarez, PLLC), Carol 
Dan Browning (Stites & Harbison PLLC), Barry Hines (Frost 
Brown Todd LLC), Jim Miller (Corporate Counsel - UPS), and  
Doug Morris (Morris & Player PLLC); Gail Robinson Award: 
James David Niehaus (Louisville-Jefferson County Public 
Defender); and the Dean’s Service Award: Greg Haynes (Wyatt 
Tarrant & Combs LLP). 

LaJuana S. Wilcher, an environmental attor-
ney and partner with English, Lucas, Priest 
& Owsley, LLP (ELPO), in Bowling Green, 
spoke at the National Clean Water Law & 
Enforcement Seminar on Nov. 14 in San Diego. 
The seminar was sponsored by the National 
Association of Clean Water Agencies, the larg-
est nationwide organization representing public 
wastewater and stormwater agencies. Her topic was the federal 
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Combined Sewer Overflow Policy, which was developed at EPA 
during the time that Wilcher headed EPA’s national Office of 
Water in Washington, D.C. Wilcher, a frequent speaker at national 
and state environmental law events, is co-chair of ELPO’s Envi-
ronmental Law Practice Group.

Northern Kentucky University selected Judith 
Daar as dean of the Salmon P. Chase College 
of Law. Daar will assume the role on July 1, 
2019. Daar comes to NKU from the University 
of California, Irvine (UCI), where she serves as 
a visiting professor at the School of Law and 
a clinical professor at the School of Medicine. 
She is also the former interim dean and pro-

fessor of Law at Whittier Law School in Costa Mesa, Calif. Daar 
earned her law degree from Georgetown University Law Center.  

Visit kyfoodfrenzy.com to 
register or for more information.

#FeedtheFrenzy

Registration Now Open
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B&B MARKETPLACEB&B MARKETPLACE

SERVICES OFFERED
Personal Property Appraiser
Personal Property Appraiser for estate and equitable distribution 
needs in Central Kentucky:  Todd D. Moberly, member, The Inter-
national Society of Appraisers. www.faithandhopeappraisals.com.

Whistleblower/Qui Tams:
Former federal prosecutor C. Dean Furman is available  
for consultation or representation in whistleblower/qui tam  
cases involving the false submission of billing claims to the  
government. Phone: (502) 245-8883. Facsimile: (502) 244-8383.  
E-mail: dean@lawdean.com.  THIS IS AN ADVERTISEMENT.

EMPLOYMENT
Workers' Compensation Attorney
Litigation firm seeking attorney to handle Kentucky workers’ 
compensation defense claims in its Louisville, Kentucky office.  
Three years workers’ compensation experience preferred. Salary 
and benefits negotiable based on experience.  Reply to:  Office 
Manager, P.O. Box 95, Florence, KY  41022-0095. 

Pre-Litigation Attorney, Becker Law Office
This position requires daily contact with clients, providers and 
adjusters and management of paralegals and case coordinators. 
This position requires multi-tasking, ability to meet deadlines, 
prioritization, and ability to work in a fast-paced environment. 
Knowledge of Personal Injury Law is required. Licensed in both 
Kentucky and Indiana is a plus. Please send resume to Alicia  
Mattingly amattingly@beckerlaw.com.

Classified Advertising:
$30.00 for the first 20 words, 
$.50 for each additional word.

The KBA appreciates the support of our advertisers, but the 
publication of any advertisement does not constitute an 

endorsement by the Kentucky Bar Association.   

15% Discount for One Year 
Insertions Paid in Advance.

    

Call (502) 564-3795 for 
information and placement. 

  

Deadline for the May 2019 
issue is April 1st, 2019. 

LET THIS 
SPACE WORK 

FOR YOU!

KENTUCKY BAR ASSOCIATION IS
NOW ON FACEBOOK AND TWITTER!

FIND US ON FACEBOOK 
@ KENTUCKY BAR ASSOCIATION

FIND US ON TWITTER @ KyBarNews 
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Want to advertise 
on this page?

2 ¼" x 2"

15% Discount for one-year 
ad paid in advance

Add color for only an additional $25!

$85 Non-Members$75 Members

Actual Ad Size

Call (502) 564-3795 for  
information and placement.

Environmental Law

Attorney at Law

Ronald R.
Van Stockum, Jr.

rvs@vanstockum.com

This is an
advertisement.

Phone:
(502) 568-6838

Handwriting Expert 
Steven A. Slyter 

With forty-five years experience in 
KY courts I have now semi-retired to 

central Florida. I am continuing to 
accept cases requiring signature or 

handwriting examination. 
phone:  502-479-9200 

email:  steven@saslyter.com
    www. saslyter.com
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PARTNERSHIPS THAT GET RESULTS

Our team has significant experience litigating both personal injury and complex cases. 
We value our co-counsel relationships and have achieved these results and shared 

success by partnering with lawyers just like you. To us, it’s not about the size of the 
case, it’s about achieving justice for our clients and providing an exceptional 

experience along the way. Team up with us for a partnership that gets results.   

$11
MILLION

Settlement in

 

Missouri –

 

GMO Rice

 

Contamination
$750
MILLION

Verdict in Kentucky – 
Nursing Home Abuse

$8
MILLION

Settlement in Texas – 
Whistleblower

$392
MILLION

Settlement in Kentucky – 
Nursing Home Abuse

$1.25
MILLION

Settlement in Kentucky – 
Trucking Accident 

$1.55
MILLION

MILLION
$25

  

MILLION
$7.5

MILLION
$4.5 Settlement in Kentucky – 

Automotive Product
Liability

Settlement in Kentucky –
Workplace Injury

  

Settlement in Texas – 
Trucking Accident

 

IF YOU’D LIKE TO PARTNER WITH US ON A CASE, GIVE US A CALL. 

855-359-6555  |  REFERRAL@HWNN.COM

Lawyers Helping People—Since 1890

HARE WYNN has more than 125 years of experience and 
a team of more than 65 lawyers, staff, and in-house experts 
ready to serve you. By partnering with us, you won’t have 
to put a hold on other cases or miss out on quality time 
with your family. As your ally, we’ll bear the burden, and 
you’ll see the results. With us in your corner, you have 
everything to gain.      

Success is 
Better Together.

LEXINGTON
200 West Vine Street, Suite 700
Lexington, KY 40507
Matthew C. Minner, Managing Partner

Settlement in Kentucky – 
Pharmaceutical Consumer 
Protection


