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FOR YOUR INFORMATION …  
 

The Kentucky Law Update: Continuing Legal Education for All Kentucky Lawyers 
 
The Supreme Court of Kentucky established the Kentucky Law Update Program as an 
element of the minimum continuing legal education system adopted by Kentucky 
attorneys in 1984.  Each fall the Kentucky Bar Association presents the program in 
various locations around the Commonwealth – at least one in each Supreme Court 
district.  This program offers every Kentucky attorney the opportunity to meet the 12.0 
CLE credit requirement, including the 2.0 ethics credit requirement – close to home and 

at no cost  Judges can also earn continuing judicial education credits at the Kentucky 
Law Update.   
 

This program was designed as a service to all Kentucky attorneys, regardless of level of 
experience. This service is supported by membership dues and is, therefore, each 
member's program.  The program is a survey of current issues, court decisions, ethical 
opinions, legislative and rule changes, and other legal topics of general interest that are 
faced by the Kentucky practitioner on a daily basis.  As such, the program serves both 
the general practitioner and the practitioner who limits his or her practice to a particular 
field of the law.  The Kentucky Law Update program is not intended, nor designed, to be 
an in-depth analysis of a particular topic.  It is designed to alert the lawyers of Kentucky 
to changes in the law and rules of practice that impact the daily practice of law. 

 
About the Handbook and Presentations 
 
Handbook materials are the result of the combined efforts of numerous dedicated 
professionals from around Kentucky and elsewhere.  The KBA gratefully acknowledges 
the following individuals who graciously contributed to this publication: 
 
Lori J. Alvey 
Mark R. Brengelman 
Kelli E. Brown  
Helen G. Bukulmez 
Janis E. Clark 
Harry L. Dadds 
Rebecca B. DiLoreto 

Wesley B. Deskins 
Ross T. Ewing 
Professor William H. 
Fortune 
Brannah Hamilton 
Elaina L. Holmes 
P. Yvette Hourigan   

Robert A. Jenkins 
Bruce L. Kleinschmidt 
Michelle E. Mapes 
Douglas L. McSwain 
Sarah K. Mills 
Jessica Lee Newman 
Steven T. Pulliam 

Bradly J. Sayles 
Rebecca R. Schafer 
Katie Shepherd 
Diana L. Skaggs 
R. Scott Stutler 
B. Scott West

  

Special Acknowledgments 
 

Special thanks to the following KBA Sections, Committees and other organizations 
whose participation and assistance with the 2016 Kentucky Law Update programs have 
been invaluable: 
 
KBA Alternative Dispute Resolution Section 
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Committee 
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KBA Young Lawyers Division 
Kentucky Administrative Office of the Courts 
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Legislative Research Commission 
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Presentations are also made on a voluntary basis.  To the over 150 individuals who 
volunteer in this capacity, special gratitude is owed. Individuals contributing to this 
program are contributing to the professional development of all members of the 
Kentucky Bar Association. We wish to express our gratitude in advance to these 
individuals. 
 
A special thank you to all of the organizations, authors, presenters, moderators and 
other program volunteers of the 2016 Kentucky Law Update will appear in the January 
2017 issue of the Bench & Bar. 
 

CLE and Ethics Credit 
 

Attendance at all sessions qualifies attorneys for 14.00 credits of CLE, including up to 
4.00 ethics credits. One credit is awarded for each sixty minutes of actual instruction as 
noted on the agenda provided at the program site.  
 
The Kentucky Bar Association 2016 Kentucky Law Update is an accredited CLE activity 
in numerous other jurisdictions. Credit categories and credit calculations vary from state-
to-state. Please check with KBA staff at the registration desk for instructions regarding 
out-of-state CLE credit reporting. 
 

Kentucky Judges, don't forget you can claim CJE credit for attending this program.   
 

REMEMBER  It is very important that you complete the attendance form included in 
your materials, sign it, and leave it at the KBA registration desk before you leave the 
program.  It is also important that you use your full name, your five-digit attorney I.D. 
number, and write legibly to assure proper credit to your attorney record.  Credits cannot 
be applied without your KBA five-digit attorney I.D. number. 
 

Evaluations 
 

The 2016 Kentucky Law Update is your program and your input is valued and needed.  
PLEASE take a few minutes to complete the evaluation questionnaire included in your 
materials and return it to the KBA registration desk before you leave the program.  We 
appreciate your assistance in improving this service. 
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PROGRAM SCHEDULE 
This program has been approved in Kentucky for up to 

14.00 CLE credits including up to 4.00 Ethics credits. 

 

DAY ONE   

TIME                                                                             UPDATES AND ETHICS       CLE CREDITS 

8:00 a.m. - 8:15 a.m.                                                     Registration & Welcome     

8:15 a.m. – 8:45 a.m.                                                                                            KBA News and Updates 0.50 CLE Credits 

8:45 a.m. - 9:45 a.m.                Kentucky Supreme Court Update          1.00 CLE Credit 

9:45 a.m. - 10:00 a.m.                                                                             BREAK    

10:00 a.m. - 10:30 a.m.                                                                                                 Legislative Update   0.50 CLE Credits 

10:30 a.m. - 11:30 a.m.                                                                                 The Year’s Most Interesting Ethics Issues 1.00 Ethics Credit 

11:30 a.m. - 12:30 p.m.                                                                                                                                  LUNCH (on your own)  

11:30 a.m. - 12:30 p.m. Lunchtime CLE Opportunity:  

50
th
 Anniversary of the Kentucky Civil Rights 

Act 

1.00 CLE Credit 

12:30 p.m. - 1:30 p.m.              Dependency, Neglect and Abuse Forms and 

Procedures 

1.00 CLE Credit 

1:30 p.m. - 2:30 p.m.                                                                                                                                    Kentucky Court of Appeals Update 1.00 CLE Credit 

2:30 p.m. - 2:45 p.m.                                                                                                                                    BREAK  

2:45 p.m. - 3:45 p.m.                                                                                      Age-Related Impairment Issues:  

Considerations for Winding down a Practice 

1.00 Ethics Credit 

3:45 p.m. - 4:45 p.m.            Federal Court Update 1.00 CLE Credit 

4:45 p.m.                                                                                              ADJOURN          

 

Day One Total: 8.00 CLE Credits including 2.00 Ethics Credits 

 

DAY TWO MORNING SESSIONS  

TIME                                                                             TRACK 1 CLE CREDITS 

8:15 a.m. - 8:30 a.m.                                                     Opening Remarks & Announcements     

8:30 a.m. - 9:30 a.m.                                                                                            Attorney Advertising:  Kentucky Rules and 

AAC Regulations, Effective Online Legal 

Marketing, including Social Media and Online 

Reviews 

1.00 CLE Credit 

9:30 a.m. - 10:30 a.m.                                                                             Social Media and eDiscovery 1.00 CLE Credit 

10:30 a.m. - 10:45 a.m.                BREAK  

10:45 a.m. - 11:45 a.m.                                                                                The Line Between Client and Conflict 1.00 Ethics Credit 

11:45 a.m. - 1:00 p.m. LUNCH (on your own)  
 

Session Total: 3.00 CLE Credits including 1.00 Ethics Credits 
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DAY TWO MORNING SESSIONS (CONT'D)  

TIME                                                                             TRACK 2 CLE CREDITS 

8:15 a.m. - 8:30 a.m.                                                     Opening Remarks & Announcements     

8:30 a.m. - 9:30 a.m.                                                                                            Family Law from A to Z and 2016 Family Law 

Update 

1.00 CLE Credit 

9:30 a.m. - 10:30 a.m.                Criminal Law Update 1.00 CLE Credit 

10:30 a.m. - 10:45 a.m.                                                                             BREAK    

10:45 a.m. - 11:45 a.m.                                                                                                 It Isn’t “Just Kiddie Law” Anymore:  What Every 

Lawyer Needs to Know about Children’s Rights 

1.00 CLE Credit 

11:45 a.m. - 1:00 p.m.                                                                                LUNCH (on your own)  

                                                                   

Session Total: 3.00 CLE Credits 
 

DAY TWO AFTERNOON SESSIONS  

TIME                                                                             TRACK 1    CLE CREDITS 

1:00 p.m. - 2:00 p.m. Trust Basics in Estate Planning and Probate 1.00 CLE Credit 

2:00 p.m. - 3:00 p.m. Tax Law 101 1.00 CLE Credit 

3:00 p.m. - 3:15 p.m.  BREAK  

3:15 p.m. - 4:15 p.m. An Ounce of Prevention is Worth a Pound of 

Cure:  How Knowing about Bankruptcy can 

Improve Your Practice 

1.00 CLE Credit 

4:15 p.m. ADJOURN  

   

Session Total: 3.00 CLE Credits 
 

DAY TWO AFTERNOON SESSIONS  

TIME                                                                             TRACK 2 CLE CREDITS 

1:00 p.m. - 2:00 p.m. LGBT Issues for the General Practitioner 1.00 CLE Credit 

2:00 p.m. - 3:00 p.m. Mediation Ethics: Lawyers as Advocates and 

Lawyers as Mediators 

1.00 Ethics Credit 

3:00 p.m. - 3:15 p.m.  BREAK  

3:15 p.m. - 4:15 p.m. Five Key Health Law Issues for General 

Practitioners – Medical Records, Privacy, 

Health Insurance, Benefits and Advance 

Directives 

1.00 CLE Credit 

4:15 p.m. ADJOURN  

   

Session Total: 3.00 CLE Credits including 1.00 Ethics Credit 
 

Day Two Total: 6.00 CLE Credits including up to 2.00 Ethics Credit 
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KBA NEWS AND UPDATES 
 

 
 

I. SCR 3.025:  KENTUCKY BAR ASSOCIATION 
 

The mission and purpose of the association is to maintain a 
proper discipline of the members of the bar in accordance with 
these rules and with the principles of the legal profession as a 
public calling, to initiate and supervise, with the approval of the 
court, appropriate means to insure a continuing high standard of 
professional competence on the part of the members of the bar, 
and to bear a substantial and continuing responsibility for 
promoting the efficiency and improvement of the judicial system. 

 
This rule of the Kentucky Supreme Court arises from its authority under the 
Kentucky Constitution to govern the practice of law.  Section 116 states:  
 

The Supreme Court shall have the power to prescribe rules 
governing its appellate jurisdiction, rules for the appointment of 
commissioners and other court personnel, and rules of practice 
and procedure for the Court of Justice. The Supreme Court shall, 
by rule, govern admission to the bar and the discipline of 
members of the bar. 
 

The KBA Board of Governors abides by the objectives set forth in the Rules.  
 
The programs of the Bar and its commissions and committees are used to 
accomplish its goals and mission. The Board is also cognizant of its responsibility 
to the lawyers of Kentucky as set forth in the requirements of the United States 
Supreme Court in Keller v. State Bar of California, 496 U.S. 1 (1990) and its 
progeny. The Board governs the KBA in a manner consistent with those 
limitations.  The guiding standard is whether the program or expenditure of the 
KBA is necessarily or reasonably incurred for the purpose of regulating the legal 
profession or improving the quality of the legal services available to the people of 
the Commonwealth.  The discipline and education functions of the Bar as 
described below illustrate how the KBA accomplishes these goals. 

 
II. ATTORNEY DISCIPLINE AND CONSUMER ASSISTANCE  

 
The Office of Bar Counsel (OBC) is the investigative arm of the disciplinary 
process on behalf of the Kentucky Supreme Court.  Over the last several years, 
there have been significant changes in the discipline system that have been 
supported by the Inquiry Commission, the KBA Board of Governors, and 
approved or implemented by the Kentucky Supreme Court. These changes were 
undertaken to increase the responsiveness to complainants; increase the speed 
of resolution of many complaints; reduce backlog; increase help to lawyers who 
demonstrate a lack of understanding of how the rules apply; and to increase 
public confidence in regulation by the Supreme Court, the KBA and the Inquiry 
Commission. 
 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.025.pdf
http://www.lrc.ky.gov/legresou/constitu/116.htm
http://supreme.justia.com/us/496/1/case.html
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Enhancements to the Discipline System: 
 
A. Establishment of a "diversion" central intake system for certain types of 

bar complaints, providing informal warnings and referrals to resources for 
education or assistance. 

 
 Amendments to the Supreme Court Rules created a "diversion" 

alternative which is analogous to similar processes available in some 
other states. This process is under the direction of the Inquiry 
Commission and creates a set of more flexible options for resolution of 
what appear as "low level" ethical violations. The process includes 
informal "complaints" for review in the diversion process. Key components 
of the diversion review are: 

 
1. Inclusion of sworn and unsworn complaints in a centralized intake 

process with assignment of each matter stating a colorable 
violation to an OBC attorney. 

  
2.     Informal preliminary investigation through contact with the attorney 

to determine if the matter has been addressed or requires some 
follow up by the attorney. Such matters include return of client 
files, refund or clarification of unearned fees and/or the lawyer 
communicating with the client about a particular matter. 

 
3.  The available option of processing the matter through the formal 

process to the Inquiry Commission if more significant issues 
appear or the matter cannot be adequately addressed informally. 

 
B. Providing the KBA Office of Bar Counsel the ability to investigate and try 

to resolve or close minor issues between the public and a lawyer. This is 
done under Inquiry Commission guidelines, but before the formal 
complaint/response system that submits a bar complaint to the Inquiry 
Commission. 

 
C. Last fiscal year almost one half of all of the complaints received in the 

OBC office were processed through the informal resolution and diversion 
rule.  

 
D. Use of remedial education in ethics, in law office management or in a 

particular area that the lawyer needs to learn to avoid future difficulties. 
 
E. Providing the Inquiry Commission with the ability to conditionally dismiss 

the bar complaints it reviews to try to correct the problem, rather than 
relying solely on Private Admonitions or Charges. 

 
F. Use of the resources of the Kentucky Lawyer Assistance Program 

(KYLAP) for disciplinary probation or referral in diversion. This is separate 
from its confidential mission. 
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G. Enhanced and more versatile use of probation of suspensions with 
conditions to help the lawyer overcome the issues which caused the 
disciplinary issue and thus help both the attorney and future clients. 

 
H. Amendment to the fee arbitration and legal negligence arbitration rules to 

streamline that process for use, not only in voluntary cases, but as a 
condition of discipline or diversion. Referral is available for resolution of 
issues arising in complaints, and for other members of the Bar. 

 
I. The creation and use of a remedial ethics program for lawyers who could 

benefit from additional training on ethics issues which commonly arise. 
The Ethics Professionalism and Enhancement Program (EPEP) was 
initially developed and implemented, in part, through a grant from the Bar 
Foundation.  EPEP is now funded by the fees of attendees. A total of 313 
lawyers have completed the course. Completion of EPEP, along with a 
passing test score, results in the dismissal of the diverted complaint. The 
Supreme Court often refers lawyers to EPEP as part of discipline. This 
program focuses on the Rules of Professional Conduct. 

 
J. Providing information earlier to the public about the pendency of 

disciplinary proceedings in serious cases related to temporary 
suspension, criminal charges, reciprocal discipline from other states, or 
adjudication of misconduct in civil cases. This was made possible by 
amendments to SCR 3.150 in early 2008. 

 
K. Complaints referred to the Inquiry Commission for review after written 

response is received and result in a charge of misconduct now average 
eight months to be processed through the investigation stage. In addition, 
open complaints are often held in abeyance due to pending criminal 
charges, which implicate the right of the Respondent under the Fifth 
Amendment. Those files may also be held in abeyance due to pending 
civil litigation on the same matter, which may result in findings relevant to, 
or conclusive in, the discipline case. In the event a charge is issued, due 
process rights and the requirements of litigation and appeal result in 
substantially longer time periods to complete the case.  

 
L. The median time for a charge to be submitted to the Court after issuance 

is twelve months. However, consistent averages indicate less than 1 
percent of all licensed Kentucky lawyers have a charge lodged against 
them in a given year. 

 
M. Amending the Rules of Professional Conduct, which the Court completed 

in July 2009, to be more in conformity with other states based in large 
part on the ABA Ethics 2000 Model Rules. 

 
N. Reference to the ABA Model Standards of Discipline as another source to 

assist the Board and the Court in consistency of imposing discipline. 
 
O. Use of "consensual" discipline, which is an agreed resolution where the 

lawyer and the KBA come to an agreement for appropriate discipline on a 
charge, and then ask the Court to approve it. This assists respondents 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130.pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.150.pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130.pdf
http://www.americanbar.org/groups/professional_responsibility/resources/lawyer_ethics_regulation/model_rules_for_lawyer_disciplinary_enforcement.html
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and former clients in getting the case resolved without hearings, appeals, 
and generally with less expense. About half of all charges were resolved 
in this manner in Fiscal Year 2014-2015.  

 
P. Enhancing the ability of complainants to learn about and obtain 

applications to the Clients' Security Fund (CSF), and reorganizing its 
procedures to assist victims of theft by their lawyer to recoup losses. 

 
III. CLIENTS' SECURITY FUND 

 
The Clients' Security Fund (CSF) is "a special fund created by the Supreme 
Court for the purpose of providing indemnification to clients who may suffer 
pecuniary loss by reason of fraudulent or dishonest acts on the part of a member 
of the Kentucky Bar Association." SCR 3.820.  A percentage of the annual KBA 
dues supports the Fund: ($7 per active members and $6 for judges.) The OBC is 
the processing agent for the Fund.  Claims submitted to the Fund are adjudicated 
by five Trustees.  These Trustees consist of lawyer and non-lawyer members, 
and are appointed by the Board of Governors.  
 
The Trustees typically meet twice a year to consider claims but must first decide 
whether a claim meets jurisdictional requirements. If jurisdiction is accepted, 
those claims are normally placed in abeyance pending the results of any 
concurrent disciplinary proceedings. Upon conclusion of the disciplinary case, the 
Trustees will render a final decision on the claim. As a condition of 
reimbursement, the claimant must subrogate his or her claims against the lawyer 
to the Fund. The lawyer is liable to the Fund for restitution. The CSF has 
awarded over $1.6 million in the last nine (9) fiscal years. 
 

IV.  ATTORNEY ADVERTISING 
 

The OBC also works to support the Attorneys' Advertising Commission (AAC).  
The AAC consists of up to nine volunteer lawyers.  SCR 3.130 (7.02)(5) requires 
the Commission be provided with sufficient administrative assistance from time to 
time as may be required.  The Executive Director and the Board of Governors 
have delegated this function to the OBC. 
 
The Supreme Court Rules were recently amended to no longer require that all 
advertisements of legal services be submitted for review.  Advertisements 
include billboards, brochures, print, radio, television, websites, and yellow pages, 
among others.  The rule changes left in place the Advisory Opinion option for 
submission which gives lawyers information about their advertisement's 
compliance with the rules and regulations.  
 
The full Commission meets at least once a year to discuss issues regarding 
attorney advertising. Commission members review requests for Advisory 
Opinions when needed throughout the year, but always within thirty days of 
receipt of an Advisory Opinion request. 
 
The number of advertisements submitted to the Commission significantly and 
steadily increased for several years, but then started to decline as the following 
table indicates: 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.820.pdf
https://govt.westlaw.com/kyrules/Document/N40F22E10A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://www.kybar.org/?SCR
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KBA Fiscal Year         Ads submitted to the Commission 
 
1998-1999                                              395 
1999-2000                                              376 
2000-2001                                              320 
2001-2002                                              523 
2002-2003                                              787 
2003-2004                                              746 
2004-2005                                              884 
2005-2006                                              987 
2006-2007                                           1,174 
2007-2008                                           1,344 
2008-2009                                           1,507 
2009-2010                                           1,514 
2010-2011                                           1,714 
2011-2012                                           1,689 
2012-2013                                           1,639 
2013-2014                                           1,651 
2014-2015                                           1,418 
2015-2016        748* 
 

The AAC, with staff support of the OBC, assists lawyers by advising them if their 
advertisement complies with the Rules of Professional Conduct, SCR 3.130 
(7.01-7.50), and AAC Regulations.  The Commission strives to protect the public 
within the confines of the constraints imposed on it by the U.S. Supreme Court's 
interpretation of the First Amendment right of free speech, as applied to 
commercial speech.  It pays particular attention to review of advertisements that 
may be false, misleading or deceptive.  
 
* The requirement that all advertisements be submitted to the AAC was removed 
by the Court, effective January 1, 2016, resulting is a significant drop in 
submissions.  
 

V. CONTINUING LEGAL EDUCATION AT THE KBA: ADVANCING THE 
PROFESSION THROUGH EDUCATION  

 
A.  Introduction 
 

The mission of the CLE Commission is set by Supreme Court Rule:  "To 
initiate and supervise, with the approval of the Court, appropriate means 
to insure a continuing high standard of professional competence on the 
part of the members of the Bar."  CLE efforts reflect this mission through 
commitment to the maintenance and improvement of each member's 
legal competency and professional values, and commitment to a lifetime 
of learning, reinforcement of professional values and skills development 
through CLE. These commitments are implemented through a comp-
rehensive program of CLE regulatory activities, programming activities 
and special projects aimed at reaching all Kentucky lawyers. 
 
 
 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130.pdf
http://www.kybar.org/?SCR3
http://www.kybar.org/?SCR3
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B. Kentucky Law Update 
 

The Kentucky Bar Association spends approximately $250,000 annually 
to bring you a comprehensive survey of the changes in law and rules 
Kentucky practitioners need to be aware of for their daily practice. The 
Kentucky Law Update programs are offered at nine different locations 
across the state. Kentucky is the only mandatory state bar association in 
the country that offers this service whereby a member can attend a 
program, paid for as a member service through attorney dues with no 
additional registration fee, and earn the entire annual CLE requirement 
close to home. Not only does this program series provide the ethics 
credits and important updates needed, it offers special programming 
options to allow members to focus on certain areas of practice that are of 
particular interest to them.  

 
C. New Lawyer Program 
 

The New Lawyer Program is a mandatory two-day program for all new 
KBA members that must be completed within the first year of practice 
(SCR 3.640). This program was specifically designed to assist in the 
transition from academia to reality by focusing on practical tips and 
professional values for our newest members. The program is led by a 
volunteer faculty of leaders in the Kentucky legal profession. The program 
is offered twice annually, in January/February and in June in conjunction 
with our Annual Convention. 

 
D. Online CLE Opportunities  
 

The KBA CLE Commission has also taken advantage of national 
partnering opportunities with InReach, through which we now offer an 
extensive and ever-expanding online program catalog, available through 
the KBA website. This is an invaluable service, not only because of the 
convenience it offers, but also due to the very broad spectrum of timely 
and top quality CLE offerings made available to KBA members. Through 
online CLE, last-minute compliance becomes not only easier, but more 
meaningful to our members. 

 
E. Teleseminars 
 

Through the KBA's partnership with WebCredenza, KBA members may 
utilize the telephone for live national CLE seminars. Keep an eye on your 

email and e-News for details on all teleseminar offerings or check them 

out at http://ky.webcredenza.com/. Registration for teleseminars is 
available online at the KBA website. Materials for the seminars are 
emailed once registration is completed and can be printed from or viewed 
on your own computer. Re-broadcasts of selected teleseminars are 
available as live or technological programs as well. It doesn't get any 
easier than that!   
 
 
 

https://kybar.site-ym.com/?klu
https://kybar.site-ym.com/?nlp1
https://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.640.pdf
http://kybar.inreachce.com/
http://www.kybar.org/page/accreditedprograms
http://ky.webcredenza.com/
http://www.kybar.org/
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F. Conclusion 
 

The highest goal of the CLE Commission is to provide a useful and 
efficient service to members of the KBA; to truly have lawyers think of 
CLE as a close and valued partner for maintaining and improving their 
practice and their professionalism. This is undertaken by the programs 
above as well as through improved management and production efforts in 
the CLE office and through the KBA website.  Recent website changes 
have included improvements to make CLE transcripts, information and 
programs more accessible.  New additions to the CLE section of the KBA 
website take place frequently, so bookmark the site and make us your 
partner in practice so we can serve you better.  Don't forget to send us 
ideas on how we can continue to improve service to all members. 
 

VI. DIVERSITY IN THE PROFESSION 
 

The Kentucky Bar Association continues its efforts to create a more diversified 
legal profession for the Commonwealth.  In 2013, the KBA created a Diversity 
and Inclusion Initiative designed to support the ongoing work of the KBA's 
Committee on Diversity.  In 2014, the KBA supported a move in the General 
Assembly to allocate funds for scholarships at Kentucky's three law schools for 
students from underrepresented populations.  The General Assembly approved 
the proposal, and those funds are included in the budget for the biennium. In 
April 2015, the KBA co-sponsored the first Diversity and Inclusion Summit with 
the Louisville Bar Association and the Louis D. Brandeis School of Law. The 
second Diversity and Inclusion Summit will be held in April 2017. The KBA seeks 
to support all of its members regardless of where they live and work and 
regardless of their gender, race, religion, national origin, or sexual orientation.  
 
Additionally, the Nathaniel R. Harper Award is presented each year to recognize 
those individuals or entities who have demonstrated a commitment to diversifying 
the Kentucky Bar by promoting full and equal participation in the legal profession 
through the encouragement and inclusion of women, minorities, persons with 
disabilities, people of all sexual orientations and/or other under-represented 
groups. The award was created by the Young Lawyers Division of the Kentucky 
Bar Association (YLD) and is presented at the KBA's Membership Luncheon 
during the Annual Convention. The award is named for the first African-American 
judge in Kentucky, who created the Harper Law School in his Louisville law office 
at a time when African-Americans were prohibited from attending Kentucky's law 
schools. The YLD named the award for Harper in recognition of his efforts to 
create opportunities for others.  
 
Created by the YLD in June 2010, the "Why Choose Law: Diversity Matters" 
program encourages young people from diverse backgrounds to become lawyers 
and practice in Kentucky. The program identifies high school students from each 
Supreme Court District to participate in the day-long program focused on the 
varying functions of the state and federal court systems. The students also 
participate as a jury in a mock trial demonstration; eat lunch with the KBA's Board 
of Governors and other attorneys; tour large and small law firms; and hear a 
panel of practitioners discuss what it is like to practice law. The "Why Choose 
Law: Diversity Matters" program was created to promote interest among students 

http://www.kybar.org/
http://www.kybar.org/?page=CLE
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who belong to groups typically underrepresented in law school classes, including 
racial and ethnic minorities and those with varied religious, socio-economic, and 
sexual orientation backgrounds. 
 

VII. THE KENTUCKY LAWYER ASSISTANCE PROGRAM 
 

The Kentucky Lawyer Assistance Program (KYLAP) is a confidential program 
offered through the Kentucky Bar Association which offers help to the Kentucky 
legal community.  KYLAP helps those with alcohol and drug abuse problems, 
compulsive gambling, other types of addictive disorders, stress, depression, and 
similar conditions which may impair these individuals' ability to practice law in a 
competent and professional manner.  Recent studies show that lawyers suffer 
from much higher rates of addiction, depression and suicidal thoughts than the 
general public.  
 
Because of the sensitive nature of addiction and psychological problems, lawyers 
are often reluctant to seek assistance or approach a fellow lawyer who is 
experiencing these types of problems. Recognizing this concern, and in order to 
foster early and totally confidential contact with KYLAP, Supreme Court Rule 
3.990 guarantees strict confidentiality in all self and third-party referrals. 

 
Referrals to KYLAP may be in one of several ways: self-referral, third-party, 
agency (Office of Bar Admissions and Office of Bar Counsel), and the Kentucky 
Supreme Court.  Self and third-party referrals provide completely confidential 
assistance to individuals experiencing problems with mental, psychological or 
emotional conditions including chemical dependency or addiction that impairs, or 
may foreseeably impair, their ability to practice law. Because of the strict 
confidentiality afforded through SCR. 3.990, KYLAP is allowed great flexibility 
and discretion in the handling of these cases and offering assistance in a variety 
of methods and modalities without any involvement with bar membership or 
discipline. You are not "reported" to the bar when you or someone you care 
about is referred to KYLAP through a self or third-party referral. 

 
Confidentiality does not apply to agency (Office of Bar Admissions and Office of 
Bar Counsel) and Supreme Court referrals.  In those cases, KYLAP may be 
requested by the referring agency to interview the lawyer involved and give its 
assessment of the problem to the agency and/or monitor the lawyer's 
participation with KYLAP (which usually includes a Supervision Agreement). 
These agency and Court referrals are designed mainly for the protection of the 
public and to maintain the integrity of the profession and therefore are strictly 
monitored by KYLAP.   

 
For those who can't afford treatment, the KYLAP Foundation, Inc., is a 501(c)(3) 
non-profit corporation which offers forgivable loans to qualified individuals for 
purposes of obtaining mental health and addiction treatment.  
 
KYLAP has more than 100 volunteer lawyers across the state who, when asked, 
are willing to go to any lengths to assist and carry the message of recovery to 
those suffering from mental health issues and impairment. These volunteers are 
the life blood of KYLAP.  If you or someone you know is suffering, give us a call 

http://www.kylap.org/
https://govt.westlaw.com/kyrules/Document/N9DBC25B0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N9DBC25B0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N9DBC25B0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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or visit the KYLAP website at www.kylap.org for resources including self-tests, 
other websites, and publications that may be helpful for you. 
 
Kentucky Lawyer Assistance Program 
KBA Main Number (502) 564-3795, KYLAP ext. 266 
KYLAP Director Cell (859) 221-0806 
P.O. Box 1437 
Frankfort, KY  40602 
 

VIII. THE KBA WEBSITE: AN IMPORTANT TOOL FOR YOUR KENTUCKY 
PRACTICE 

 
If you haven't checked out the KBA website recently, you are ignoring one of the 
most important tools you have access to for your Kentucky practice.  While the 
website has grown and changed over the past few years as greater resources 
became available to the KBA for upgrades and improvements, many members 
have still not recognized the rich resources available to them at their fingertips 
through https://www.kybar.org.  Here's a tip: Take some time to log in to the KBA 
website, review its many offerings and then BOOKMARK the site. If you do, you 
will have the answer to many of your daily questions at your fingertips. 
 
Not only does the site include invaluable information about KBA programs and 
who to contact for assistance, it includes the secured options to pay your 
membership dues online with a credit card, register for KBA events, and locate 
numerous forms needed for requesting information from, or reporting information 
to, the KBA. You can also find other KBA members through the "Lawyer Locator" 
service. You can find links to the Supreme Court Rules, Civil Rules, Criminal 
Rules, Rules of Evidence, Ethics Opinions, Ethics Hotline, Closed and 
Abandoned Practices Information and more on the site.  Great reference links will 
take you to state and federal court sites, the Attorney General's Office, the 
Legislature and all their activities, administrative regulations and more! 

 
IX. CASEMAKER  

 
The KBA website is also a conduit to Casemaker, one of the fastest growing 
online legal research services available today.  This outstanding research tool is 
offered to all KBA members through the website free of charge. Casemaker 
includes both state and federal research libraries.   
 
The federal search library contains: 
 
• United States Supreme, Circuit, District and Bankruptcy Court Opinions 
• Federal Court Rules 
• United States Code 
• Code of Federal Regulations 
• USC Bankruptcy Reform Act 
• Constitution 
• Internal Revenue Service 
• Court of Appeals – Armed Forces as well as Veteran Claims 
• Court of Claims as well as International Trade 

http://www.kylap.org/
https://www.kybar.org/
http://kybar.site-ym.com/search/custom.asp?id=2947
https://govt.westlaw.com/kyrules/Browse/Home/Kentucky/KentuckyCourtRules/KentuckyStatutesCourtRules?guid=NA3AF4F10A79211DAAB1DC31F8EB14563&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Browse/Home/Kentucky/KentuckyCourtRules/KentuckyStatutesCourtRules?guid=N2C3C8B00A79211DAAB1DC31F8EB14563&transitionType=CategoryPageItem&contextData=(sc.Default)&bhcp=1
https://govt.westlaw.com/kyrules/Browse/Home/Kentucky/KentuckyCourtRules/KentuckyStatutesCourtRules?guid=N5D4D9400A79211DAAB1DC31F8EB14563&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Browse/Home/Kentucky/KentuckyCourtRules/KentuckyStatutesCourtRules?guid=N5D4D9400A79211DAAB1DC31F8EB14563&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Browse/Home/Kentucky/KentuckyCourtRules/KentuckyStatutesCourtRules?guid=N85D20B90A79211DAAB1DC31F8EB14563&transitionType=CategoryPageItem&contextData=(sc.Default)
http://www.kybar.org/?page=opinsethics
http://www.kybar.org/?page=EthicsHotline
http://www.kybar.org/?page=closedpractice
http://www.kybar.org/?page=closedpractice
http://www.kybar.org/?Casemakerlinfo


1-10 
 

• Federal Communications Commission as well as the Energy Regulatory  
 Commission 
• Federal Labor Relations Authority 
• Federal Register 
• Federal Rules Decisions 
• Federal Sentencing Guidelines 
• Longshore and Harbor Workers' Compensation 
• National Labor Relations Board 
• NTSB Decisions 
• Patent Trial 
• Public Laws 
• Tax Court 
• Trademark Trial 
 
The Kentucky search library contains: 
 
• Administrative Regulations  
• Attorney General Opinions  
• Case Law  
• Constitution  
• Court Rules  
• Federal Court Rules  
• Session Laws  
• Statutes  
• Workers' Compensation Decisions 
• Open Meetings Decisions 
• Open Records Decisions 
 
All state search libraries are now available and contain at minimum:  
 
• State Case Law  
• State Constitution  
• State Statutes 
• Administrative Code 
• Legislative Acts 
• State Register (if such exists) 
• Court Rules 
  
Depending on the individual state's agreement with Casemaker, many state 
libraries include: local federal rules, reports, links to court forms, jury instructions, 
"unreported" opinions, bankruptcy decisions, ethics opinions, workers' 
compensation opinions, environmental decisions, Attorney General Opinions, 
court rules, and other legal information as specified by the individual bar's 
requests. 
 
In January 2012, Casemaker launched version Casemakerlegal with several 
enhancements and optional services.  Casemakerlegal features many advanced, 
high-definition search tools, including CaseCheck+, a citation tool for use in the 
future treatment of a case, a vast federal library, access to all state libraries 
(including the District of Columbia), multistate search, and State and 
Administrative Codes, all in an aggregated search. In addition, Casemakerlegal 
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unveiled CasemakerLibra, which links your searches to appropriate state and 
ABA publications.  CasemakerDigest was added which provides a summary of 
appellate cases. 
 
For those just getting started or interested in the latest updates, Casemaker 
offers both recorded and live webinar training. It also offers recorded videos in 
various formats for your convenience. 
 
Casemaker includes features such as a Google-like search, and the ability to 
save search history, make notes, and create file folders.  CiteCheck was added 
where you can upload your brief, pleading or document, and Casemaker will 
provide a report stating whether your case citations continue to be good law.  All 
of this is available to KBA members at no cost. 

 
X. LEGISLATIVE OUTREACH PROGRAM  

 
The Kentucky Bar Association for the last two years has worked closely with the 
Chief Justice and the judiciary in mobilizing attorneys, judges and circuit court 
clerks in encouraging the legislature to more adequately fund the judiciary. The 
Association will remain available to assist the judiciary in this project. 
 

XI. COMMUNICATIONS 
 
The Bench & Bar magazine, the official publication of the Kentucky Bar 
Association, is published to provide members of the KBA with information that 
will increase their knowledge of the law, improve the practice of law, and, in a 
format that both edifies and entertains the reader, keeps the Bar informed on 
current issues and events within the legal profession. It is a bi-monthly 
publication, published in January, March, May, July, September and November.   
 
Within the Bench & Bar is a section called The Kentucky Bar News.  Its purpose 
is to update members on committee and section events, local bar association 
events, news from Kentucky law schools, KBA sponsored CLE seminars and 
events, and features of potential interest to KBA members.  
 
Additionally, the KBA distributes the monthly KBA e-News by email to provide 
members with up-to-date bulletins between regular publications of the Bench & 
Bar magazine.  
 
You can also access timely information and photos by becoming a "fan" of the 
KBA's Facebook page.  

  

http://kybar.site-ym.com/?BB
http://www.facebook.com/home.php#!/pages/Kentucky-Bar-Association/141640628662?ref=ts
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PUBLISHED OPINIONS KENTUCKY SUPREME COURT 
AUGUST 2015 – MAY 2016 

 
 
 

I. AUGUST 
 

A.  Certification of Law 
 

Appalachian Land Company v. EQT Production Company, 468 S.W.3d 
841 (Ky. 2015) 
 

Opinion of the Court by Justice Cunningham. All sitting. Barber, 
Cunningham, Keller, Noble, and Venters, JJ., concur. Venters, J., concurs 
by separate opinion in which Noble, J., joins. Abramson, J., dissents by 
separate opinion in which Minton, C.J., joins. This case involved a 1944 
oil and gas lease. Appalachian Land Company (Appalachian) is the 
successor in interest to the original lessor to that lease, and EQT 
Production Company (EQT) is the successor in interest to the original 
lessee. Appalachian filed a class action lawsuit against EQT in the U.S. 
District Court for the Eastern District of Kentucky, claiming that EQT 
underpaid royalties owed to Appalachian in exchange for natural gas EQT 
acquired from Appalachian's land. Appalachian's primary contention was 
that EQT was impermissibly deducting severance taxes prior to 
calculating a royalty value. The court disagreed and entered judgment on 
the pleadings in favor of EQT.  On certification from the Sixth Circuit 
Court of Appeals, the Supreme Court of Kentucky certified that: 1) royalty 
owners are not statutorily liable for the severance tax assessed under 
KRS Chapter 143A; and 2) absent a specific contractual provision 
apportioning severance taxes, lessees may not deduct severance taxes 
or any portion thereof prior to calculating a royalty value. Accordingly, 
Appalachian was not liable for any portion of the natural gas severance 
tax. 

 

B.  Child Support  
 

C.D.G. v. N.J.S., 469 S.W.3d 413 (Ky. 2015) 
 

Opinion of the Court by Justice Noble. All sitting; all concur. The Supreme 
Court held that trial courts have the discretion to award a credit against 
child support obligations for Social Security retirement benefits paid to a 
dependent child. That authority, the Court concluded, stems from the trial 
court's general authority and discretion to determine child-support issues, 
and that authority is not limited by KRS 403.211(15), which expressly 
provides for a similar credit for disability benefits. The Court further held 
that the trial court did not abuse its discretion in ordering the mother to 
reimburse the father for support payments made during a twenty-two 
month period of overlap when the child was also eligible for Social 
Security dependent benefits, which were eventually paid in a lump sum. 
The Social Security anti-attachment provision did not shield the 
duplicative portion of the award from recoupment once the payment had 
been made, nor did the no-recoupment rule against retroactive changes 

http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37687
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1455
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to child support obligations apply to the circumstances in this case 
because allowing the father to recoup prior payments after the payment of 
the lump-sum Social Security dependent benefits did not retrospectively 
modify the original child support order. The trial court's conclusion that the 
balance of the equities favored reimbursement was not an abuse of 
discretion in light of all the circumstances. 

 
C.  Civil Procedure 

 
Sparkman v. Consol Energy, Inc., 470 S.W.3d 321 (Ky. 2015) 
 
Opinion of the Court by Justice Abramson. All sitting; all concur. Consol 
Energy and Consol of Kentucky appealed a verdict and judgment in favor 
of Keith Sparkman d/b/a In-Depth Sanitary Service Group arising from a 
contract dispute. The Court of Appeals reversed and remanded the trial 
court's judgment on the grounds that the court had erroneously named a 
"non-party" in the judgment. The Supreme Court found that the parties 
had mutually consented to amend the complaint to reflect the correct 
party – a party that was later properly named in the judgment. In addition, 
the Court concluded that the naming of the parties in the notice of cross-
appeal was sufficient to transfer jurisdiction to the Court of Appeals. The 
Court reversed and remanded the case to the Court of Appeals for a full 
review of the merits of the appeal and cross-appeal. 

 
D. Criminal Law 

 
1.   Wallace v. Commonwealth, 478 S.W.3d 291 (Ky. 2015), reh'g 

denied (Feb. 18, 2016). 
 
Opinion of the Court by Justice Noble. All sitting; all concur. 
Wallace was convicted of three counts of first-degree robbery, two 
counts of second-degree robbery, possession of a handgun by a 
convicted felon, and being a persistent felony offender. He was 
sentenced to thirty years in prison and appealed as a matter of 
right. See Ky. Const. §110(2)(b). On appeal, he claimed (1) he 
was entitled to a mistrial after the Commonwealth suggested 
during closing argument that several of its witnesses had not 
identified him from the stand because they were afraid; (2) the trial 
court erred by striking a juror for cause; (3) the admission of 
certified copies of various court documents containing 
inadmissible information related to his prior misdemeanor and 
felony convictions during the penalty phase was palpable error; 
and (4) the trial court should have held a separate trial before a 
new jury for the severed handgun charge, rather than holding one 
"trifurcated" trial at which all the charges were decided. In 
affirming Wallace's conviction and sentence, the Supreme Court 
held the alleged error regarding the Commonwealth's statements 
during closing argument was unpreserved for appellate review 
and was not palpable error, that the for-cause strike of the 
potential juror was proper, and that the admission of inadmissible 
evidence at sentencing was not palpable error. The Court further 

http://www.lrc.state.ky.us/legresou/constitu/110.htm
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concluded that trifurcating the trial – into two guilt phases where 
the robbery charges were decided before trying the handgun 
charge, followed by a consolidated penalty phase – was an 
appropriate method to prevent the jury's knowledge of the prior 
conviction for the handgun charge from tainting the robbery 
charges, and that in this case, the robbery evidence did not taint 
the jury's consideration of the handgun charge because the same 
evidence would have been admissible to prove Wallace's 
possession of a handgun at a separate trial. 
 

2.   Muhammad v. Kentucky Parole Board, 468 S.W.3d 331 (Ky. 
2015). 
 
Opinion of the Court by Justice Abramson. All sitting. Minton, C.J.; 
Barber, Keller, Noble, and Venters, JJ., concur. Cunningham, J., 
concurs in result only by separate opinion. Defendant pled guilty 
to a new offense in reliance on the prosecutor's promise that the 
guilty plea would not result in the revocation of the defendant's 
conditional discharge stemming from a prior offense. After the 
Parole Board revoked the conditional discharge anyway and re-
incarcerated the defendant for the prior offense, the defendant 
sought and was granted habeas corpus relief. On appeal by the 
Parole Board, the Court of Appeals reversed. Affirming the 
decision by the Court of Appeals, the Supreme Court held the 
prosecutor's unfulfilled promise did not render the defendant's 
guilty plea void, the defendant had adequate remedies available 
by way of direct or collateral review, and his failure to pursue 
those remedies did not justify the invocation of habeas corpus. 

 
3.    Lackey v. Commonwealth, 468 S.W.3d 348 (Ky. 2015). 

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
While on parole for various drug charges, Quintin Lackey was 
expelled from his treatment program for too many absences.  
Lackey was summoned to his parole officer's office where he was 
immediately handcuffed and placed under arrest by a police 
officer. The handcuffs, however, caused Lackey discomfort so the 
police officer removed the cuffs in an attempt to remedy the 
situation. Lackey bolted for the door, trampled the police officer, 
and made his way out of the building. He was captured soon 
thereafter, and a jury found him guilty of second-degree escape 
and being a first-degree persistent felony offender, sentencing him 
to twenty years' imprisonment.  On appeal, Lackey argued he was 
entitled to a directed verdict on the second-degree escape charge 
and that the jury should have been instructed on third-degree 
escape. The Court disagreed, holding that Lackey was in custody, 
despite not being physically restrained when the handcuffs were 
removed. In doing so, the Court reaffirmed prior examples of 
constructive custody, e.g. home incarceration with an ankle 
monitor. Next, the Court rejected Lackey's argument that because 
he was on parole, he was not currently charged with or convicted 
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of a felony for second-degree-escape purposes. The Court was 
clear: a parolee, while outside prison walls, is still serving his 
felony sentence. Parole, according to the Court, is simply a 
variation on imprisonment and does not excuse a convicted 
criminal from serving his sentence. Finally, the Court rejected 
Lackey's argument that he was entitled to a third-degree-escape 
instruction because there was no evidence to support the 
instruction. 

 
4.   Holland v. Commonwealth, 466 S.W.3d 493 (Ky. 2015). 

 
Opinion of the Court by Justice Venters. All sitting; all concur. 
Appellant was convicted for wanton murder and sentenced to 
twenty years' imprisonment. Upon review the Supreme Court held 
that: (1) evidence supporting the Commonwealth's theory that 
Appellant acted wantonly with respect to the victim's death 
necessitated an instruction on wanton murder, and refuted 
Appellant's theory that the only possible verdicts justified by the 
evidence were not guilty and guilty of intentional murder; (2) the 
trial court properly declined to answer the request of a deliberating 
jury for clarification of the meaning of the word "wantonly" as used 
in the jury instructions because the concept of  "wantonness," as 
given in the definitional section of the instructions, is well within 
the realm of one's ordinary experiences; (3) Appellant's argument 
that the trial court improperly excluded his proffered evidence 
concerning the victim's predisposition towards violence was 
unpreserved for review because Appellant failed to comply with 
KRE 103 by disclosing through proffer or avowal what the 
witness's testimony would have been upon the point as required 
by KRE 103; (4) the trial court properly instructed the jury on the 
issue of imperfect self-defense because the instructions given 
provided the jury with an accurate roadmap to navigate the legal 
intricacies involved under that issue; and (5) the trial court 
properly denied instruction on Appellant's theory that his crimes 
resulted from an extreme emotional disturbance because the 
evidence failed to adequately identify a "triggering event" that 
might have given rise to an emotional disturbance. 

 
5. McNeil v. Commonwealth, 468 S.W.3d 858 (Ky. 2015). 

 
Opinion of the Court by Justice Abramson. All sitting; all concur. 
Defendant was convicted of first-degree robbery and first-degree 
assault and was sentenced to a total of twenty-eight years in 
prison. He was found to have injured a nonparticipant in the crime 
when, in the course of making his get away from a purse 
snatching, he ran the nonparticipant over with his car. Overruling 
O'Hara v. Commonwealth, 781 S.W.2d 514 (Ky. 1989), the 
Supreme Court affirmed both the robbery and the assault 
convictions and held that even when based on the physical-injury 
theory of aggravation, first-degree robbery does not merge, for 
double jeopardy purposes, with assault. The Court also held that 

https://govt.westlaw.com/kyrules/Document/N52B67A80A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N52B67A80A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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minor jury instruction and hearsay errors did not entitle the 
defendant to relief. 

 
6. Pate v. Department of Corrections, 466 S.W.3d 480 (Ky. 2015). 

 
Opinion of the Court by Justice Cunningham. All sitting; all concur. 
Appellant was indicted on the charge of manufacturing 
methamphetamine, second offense, a Class A felony. Appellant 
committed the offense while he was out of custody, awaiting final 
sentencing for manufacturing methamphetamine, first offense, in 
Pendleton County. Prior to trial, the Commonwealth presented 
Appellant with two different plea offers. Both offers amended the 
manufacturing methamphetamine, second offense, down to 
criminal attempt to manufacturing methamphetamine, first offense, 
a Class B felony. In doing so, the Commonwealth agreed to 
recommend a five-year sentence to run consecutively to the 
twenty-year sentence he would receive in the Pendleton County 
case. Appellant, however, was under the impression that he could 
potentially have both case sentences run concurrently, so he 
rejected both plea deals and decided to take his chances at trial. 
Moreover, Appellant was informed that manufacturing 
methamphetamine, second offense was considered a "non-violent 
offense," thereby requiring him to only serve 20 percent of his 
sentence, not including other sentence-reducing credits he may 
receive. 
 
Appellant went to trial and was found guilty of manufacturing 
methamphetamine, second offense. The trial court ultimately 
sentenced Appellant to twenty years' imprisonment. Pursuant to 
KRS 533.060(3), Appellant's twenty-year sentence was ordered to 
run consecutively to his Pendleton County sentence, for a total of 
forty years' imprisonment. All parties involved in his case, 
including the defense counsel, prosecution, and probation and 
parole officer, believed Appellant's conviction would render him a 
"non-violent offender." Once Appellant was committed to the 
Department of Corrections ("DOC"), he was classified as a non-
violent offender.  Over four years after he was sentenced, the 
General Assembly modified KRS 439.3401(1) to clarify that the 
violent offender classification should be given to all Class A felony 
offenders.  As a result, the DOC notified Appellant that his non-
violent offender status had been changed to violent offender. See 
KRS 439.3401(1), amended by KRS 439.3401(1)(a)(i) (2006). 
Due to Appellant's reclassification, his parole eligibility and 
sentence expiration dates were recalculated. Accordingly, 
Appellant was not to be released on parole until he served at least 
twenty years of his forty-year sentence, and he could no longer 
obtain certain good-time credits. 
 
Appellant filed three different pleadings asking for relief. First, 
Appellant filed a declaration of rights petition in the Franklin Circuit 
Court. As grounds for his petition, Appellant argued that the 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=20081
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44015
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44015
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amendment to KRS 439.3401 constituted an ex post facto 
violation. Appellant also filed a motion for clarification of his 
sentence in the Bracken Circuit Court. Lastly, Appellant moved the 
Bracken Circuit Court to vacate, set aside, or correct his judgment 
of conviction and sentence pursuant to RCr 11.42, or, in the 
alternative, CR 60.02. Both the Franklin and Bracken Circuit Court 
denied Appellant relief. 
 
The Court of Appeals consolidated the three matters into one 
action. The Court of Appeals affirmed the ruling of both Circuit 
Courts, with the exception of the Bracken Circuit Court's order 
denying Appellant's RCr 11.42 motion. The Court of Appeals 
found merit in Appellant's ineffective assistance of counsel claim 
based on trial counsel's erroneous belief that the sentences could 
be served concurrently. The Court of Appeals believed that 
Appellant would have likely accepted the Commonwealth's plea 
offers had he been correctly advised that any sentence received 
would run consecutively to his Pendleton County sentence. As a 
result, the Court of Appeals reversed the trial court's order denying 
Appellant's RCr 11.42 motion, and remanded the case back to the 
Bracken Circuit Court with directions for it to hold an evidentiary 
hearing. 
 
When the case reached the Supreme Court, the following two 
issues were unresolved:  whether the Franklin Circuit Court and 
the Court of Appeals erred in ruling that KRS 439.3401 does not 
constitute an ex post facto law; and (2) whether the Bracken 
Circuit Court and Court of Appeals erred in denying Appellant 
relief pursuant to CR 60.02. As to the first issue, the Court ruled 
that the amendments to KRS 439.3401 do increase the 
punishment Appellant would have received had the statute 
remained the same. Indeed, KRS 439.3401 changed Appellant's 
classification to violent offender, which in turn, has a very real and 
direct effect on the actual time he will remain behind bars. 
However, the Court disagreed that the amendment to KRS 
439.3401(1) was retrospective. The changes made to KRS 
439.3401(1) were textual in nature and did not change the violent 
offender definition. The Court, therefore, held that KRS 439.3401 
is not an ex post facto law, as there was no substantive change 
for the DOC to apply retrospectively. 
 
With regard to the second issue, the Court determined that 
Appellant was entitled to CR 60.02(f) relief. The Court found that 
Appellant was denied due process of law when he proceeded with 
a jury trial under the false pretense that, if convicted, he would be 
treated as an ordinary, non-violent offender. During his entire 
prosecution, Appellant was never informed that a conviction of 
manufacturing methamphetamine, second offense would result in 
him being classified as a violent offender. Instead, Appellant was 
told that the customary sentencing guidelines applied. With this 
mistaken belief in mind, Appellant rejected the Commonwealth's 
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plea deals and stood trial. The Court had no doubt that Appellant 
would have sought conviction of a lesser crime had he been 
rightfully informed of the violent offender status that manufacturing 
methamphetamine, second offense, carried. To bind Appellant to 
a sentence that carries such harsh terms, those of which he was 
unaware would apply, places the overall integrity of the judicial 
system in question. Thusly, the Court held that Appellant was 
entitled to extraordinary relief pursuant to CR 60.02(f), thereby 
requiring the Bracken Circuit Court to vacate its judgment and 
sentence upon remand, subject to retrial on the charge. 

 
7.  Commonwealth v. Wright, 467 S.W.3d 238 (Ky. 2015). 

 
Opinion of the Court by Justice Keller. All sitting; all concur. Wright 
was present for and assisted in the sale of cocaine to a 
confidential informant. During deliberation at trial, the jury asked to 
listen again to an audio recording of the sale in the jury room. 
Wright objected, but the trial court ruled that the recording was an 
exhibit and the jurors were free to review it. However, the 
recording could only be played on the Commonwealth attorney's 
laptop, and the court allowed the laptop to be set up in the jury 
room. After further deliberation, the jury convicted Wright of 
complicity to first-degree trafficking in a controlled substance and 
of being a second degree persistent felony offender. Wright 
properly appealed, and the Court of Appeals reversed his 
conviction, holding that allowing the jurors unfettered and 
unmonitored access to the prosecutor's files and the internet 
without even an admonishment was an abuse of the trial court's 
discretion. 
 
The Supreme Court determined that the recording was not 
testimonial but simply a "real life" record of what transpired; 
therefore, the trial court did not err by permitting the jury to listen 
to it in the deliberation room. As to allowing the jury access to the 
laptop, the Court held that the mere possibility that the laptop 
contained prejudicial information and could access the internet did 
not affect the substantial rights of the parties. Moreover, the Court 
noted that Wright had failed to provide any proof of prejudicial 
information contained on the laptop or evidence of impermissible 
use. Finally, the Court held that Wright had an opportunity to ask 
the trial court for an admonition but did not and the trial court's 
failure to sua sponte give an admonition, if it was error, was not 
inconsistent with substantial justice. Wright also made a number 
of unpreserved evidentiary arguments, which the Court 
determined did not rise to the level of palpable error. 

 
8.   Daugherty v. Commonwealth, 467 S.W.3d 222 (Ky. 2015). 

 
Opinion of the Court by Justice Noble. All sitting; all concur. 
Daugherty was convicted of murder for shooting and killing her 
husband and of tampering with physical evidence for hiding the 
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gun used in the shooting. The Supreme Court reversed and 
remanded for a new trial. In doing so, the Court held that the trial 
court abused its discretion in preventing Daugherty from testifying 
about her husband's prior felony conviction and statements he 
made to her following the shooting (ordering her to hide the gun 
because he was not allowed to have it due to his status as a 
felon).  The evidence was not barred by any exclusionary rule 
because it was relevant to explain an alternate reason for her 
decision to hide the gun and to rebut the contention that doing so 
was evidence of her guilty conscious. The Court further held that 
the trial court abused its discretion in preventing Daugherty from 
testifying about statements made by her husband before, during, 
and after the shooting. The statements in question, including 
threats and commands that she kill him, were necessary to 
present a full picture of Daugherty's version of what happened; 
and without being able to repeat them at trial, she was limited to 
only describing what she did and what she saw her husband do, 
without the important context for those actions that the statements 
would have supplied. That the jury had already heard many of 
those statements in her recorded interview with police was 
insufficient to exclude her testimony on grounds that it was 
needlessly cumulative. The errors required reversal because they 
implicated Daugherty's due process right to present a defense and 
were not harmless beyond a reasonable doubt. 

 
9. Hall v. Commonwealth, 468 S.W.3d 814 (Ky. 2015). 

 
Opinion of the Court. All sitting. Minton, C.J., Abramson, Barber, 
Cunningham, Keller, JJ., concur. Noble, J., concurs in part and 
dissents in part by separate opinion in which Venters, J., joins. 
Berry Hall challenged his murder conviction on numerous 
grounds, including the admission of gruesome crime scene and 
autopsy photos, and the trial court's denial of his directed verdict 
motion on four counts of wanton endangerment. The Supreme 
Court found that Hall's motion for directed verdict as to the 
multiple counts of wanton endangerment was properly denied. 
The Court found that the admission of the highly prejudicial 
photographs was improper, and ordered that Hall's conviction and 
sentence be reversed and the case remanded for new 
proceedings. 

 
10. Commonwealth v. Bedway, 466 S.W.3d 468 (Ky. 2015). 

 
Opinion of the Court by Justice Keller. All sitting. Minton, C.J., 
Abramson, Barber, Cunningham, and Venters, JJ., concur. Noble, 
J., concurs in result only by separate opinion. Bedway was 
arrested under suspicion of driving under the influence in violation 
of KRS 189A.010. After Bedway was transported to the Metro 
Corrections Facility, police advised him that he had fifteen minutes 
to attempt to contact an attorney before submitting to a court 
admissible breathalyzer test, as required by KRS 189A.105. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=44872
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Police later reported and testified that Bedway was referred to a 
phone, phonebook, and list of attorneys' numbers but that he did 
not attempt to contact an attorney. Bedway testified that he asked 
if he could call his daughter to get the name of an attorney from 
her but police denied his request. It was undisputed that at the 
end of the fifteen minute period Bedway submitted to the 
breathalyzer test and registered a blood alcohol content of more 
than twice the legal limit. 
 
During a bench trial, Bedway moved to suppress the results of the 
test. The district court denied the motion, noting that even if police 
had refused to let Bedway contact his daughter, that did not 
violate KRS 189A.105. Following the ruling, Bedway entered a 
conditional guilty plea and appealed to the circuit court. The circuit 
court reversed the district court, finding the police had violated 
Bedway's statutory right to attempt to contact an attorney and that 
evidence of the breathalyzer test results should have been 
suppressed. The Court of Appeals affirmed that ruling. 
 
The Supreme Court considered (1) whether police violated 
Bedway's statutory right to attempt to contact an attorney; and (2) 
if so, whether suppressing the test results was the appropriate 
remedy. As to the first issue, the Court analyzed three Court of 
Appeals cases interpreting KRS 189A.105 and affirmed that police 
must make reasonable accommodations for arrestees who are 
attempting to contact specific attorneys. To determine the 
reasonableness of such accommodations, the Court provided a 
non-exclusive list of factors to consider. The Court ultimately 
agreed with the circuit court and Court of Appeals and held that 
Bedway's request was reasonable and should have been 
accommodated. 
 
As to the second issue, Bedway argued that the results must be 
suppressed because there is no other reasonable way to deter 
police misconduct; the Commonwealth maintained that the 
exclusionary rule is improper because no Constitutional right is 
invoked in KRS 189A.105. The Court held that suppression was 
not the appropriate remedy for violation of the statute under these 
facts. The Court reasoned that because of Kentucky's implied 
consent statute, Bedway consented to provide a breath sample by 
operating a motor vehicle in the Commonwealth. Moreover, the 
Court had previously held that exclusion of evidence for violating 
the provisions of the implied consent statute is not mandated 
absent an explicit statutory directive, and that no such directive is 
provided by KRS 189A.105. Finally, the Court held that if police 
deliberately disregard the mandate to permit a defendant to 
attempt to contact an attorney or the defendant is prejudiced as a 
result of that deliberate disregard, i.e. the defendant might have 
refused the testing and thereby received a lesser sentence, 
evidence seized thereafter may be suppressed. The Court applied 
this rule and found that Bedway, who received the minimum 
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sentence, was not prejudiced and that police did not deliberately 
disregard the statute. Therefore, the Court affirmed that police 
violated KRS 189A.105 by not allowing reasonable accommo-
dation but reversed the Court of Appeals' holding that suppression 
was appropriate in this case. 

 

E. Employment Law 
 

1.   Administrative Office of the Courts v. Miller, 468 S.W.3d 323 (Ky. 
2015). 
 

Opinion of the Court by Special Justice John S. Reed. Barber, 
Cunningham, Noble, and Venters, JJ., and Special Justices 
Charles E. English and John S. Reed, concur. Keller, J., concurs 
in result only. Minton, C.J.; and Abramson, J., not sitting. Miller 
brought suit against the Administrative Office of the Courts after 
she was terminated from her position as Jefferson County Jury 
Pool Manager. The Circuit Court granted summary judgment in 
favor of Miller, finding she was a tenured employee and was 
therefore entitled to the due process provided in the COJ 
Personnel Policies before she was terminated. The Supreme 
Court reversed, holding that, as a matter of law, Miller was not a 
tenured employee and was not entitled to termination due 
process. The Court also affirmed the order of the circuit court 
granting summary judgment to the AOC and dismissing Miller's 
claim under the Kentucky Whistleblower Statute, holding that 
Miller did not report or disclose previously concealed or non-public 
information that would entitle her to protection under KRS 61.102. 
 

2.   Banker v. University of Louisville Athletic Ass'n., Inc., 466 S.W.3d 
456 (Ky. 2015).  

 

Opinion of the Court by Justice Keller. All sitting; all concur. ULAA 
hired Banker to work as an assistant track and field coach, and 
she signed a one year employment contract. During her tenure at 
the University, Banker made complaints about sexist comments 
and gender discrimination within her department to various levels 
of supervisors.  ULAA terminated Banker less than a year after 
her employment. Banker filed suit against ULAA and the athletic 
director asserting, among other things, breach of contract, gender 
discrimination, and retaliatory discharge. After trial, a jury found for 
Banker on her retaliatory discharge claim and awarded her 
emotional distress damages and lost wages. The trial court also 
awarded Banker attorney fees and denied ULAA's motions for a 
judgment notwithstanding the verdict (JNOV) and a new trial. 
ULAA properly appealed, and the Court of Appeals held that the 
trial court should have granted ULAA's motion for JNOV because 
ULAA offered testimony that two of Banker's supervisors decided 
not to renew Banker's contract six days before she made 
complaints. 
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The crux of Banker's retaliatory discharge claim was that she was 
terminated because she made complaints. ULAA argued that all 
the evidence at trial proved that her supervisors were 
contemplating her discharge before she made any complaints. 
The Supreme Court considered the entire record and held that the 
jury could have reasonably inferred that ULAA was not 
contemplating terminating Banker before she made her 
complaints. Therefore, the Court concluded that a reasonable jury 
could have found – and did – that Banker proved her prima facie 
case and that there was sufficient evidence to support a 
reasonable inference that ULAA's stated reasons for discharging 
Banker were pretextual. The Court also held that the trial court did 
not abuse its discretion when it denied ULAA's motion for JNOV 
as to the emotional distress damages. The Court did, however, 
strike the award for lost wages because Banker failed to put forth 
any proof that she looked for work after being discharged or 
otherwise attempted to mitigate her damages. Finally, the Court 
affirmed the trial court's award of attorney fees. 

 
F. Evidence Law 

 
Sargent v. Shaffer, 467 S.W.3d 198 (Ky. 2015) 
 
Opinion of the Court by Justice Venters. All sitting. Minton, C.J., Barber, 
Cunningham, and Noble, JJ., concur. Abramson, J., concurs in result only 
by separate opinion. Keller, J., dissents by separate opinion. Medical 
Malpractice; Informed Consent; KRS 304.40-320. Question presented: 
Whether trial court's jury instructions on the issue of informed consent 
must include provisions encompassing both subsections of KRS 304.40-
320. The trial court instructed the jury only on the duty described in KRS 
304.40-320(1), to the effect that a physician must act "in accordance with 
the accepted standard of medical or dental practice among members of 
the profession with similar training and experience" in obtaining informed 
consent. The Court of Appeals agreed. Upon discretionary review, the 
Supreme Court reversed, recognizing KRS 304.40-320 as a legislative 
extension further defining the duty to obtain the patient's informed 
consent, and holding that proper jury instructions for informed consent 
cases must include the language contained in both KRS 304.40-320(1) 
and KRS 304.40-320(2) . 

 
G. Family Law 

 
Adams-Smyrichinsky v. Smyrichinsky, 467 S.W.3d 767 (Ky. 2015) 
 
Opinion of the Court by Justice Noble. All sitting; all concur. The parties 
had previously dissolved their marriage in Indiana, which was followed by 
several years of contentious litigation primarily involving issues of child 
custody, visitation, and support. Ultimately, the Indiana court entered an 
order providing, among other things, which party would be entitled to 
future federal tax exemptions for the parties' dependent children. Both 
parents and the children moved to Kentucky, and Appellee started the 
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underlying action by filing a petition to modify custody, support, and 
visitation in Oldham Family Court. In particular, the petition sought to 
modify the duration of support, ending it when the children turned 
eighteen, and to change the assignment of the tax exemption. The 
Kentucky court purported to exercise jurisdiction over the matter under 
the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA), 
as adopted in KRS 403.800 to .880. 
 
The Supreme Court determined that the Oldham Family Court was 
ultimately correct in exercising custody jurisdiction under the UCCJEA, 
but its jurisdiction to modify the Indiana child support orders was 
governed by the Uniform Interstate Family Support Act (UIFSA), as 
adopted in KRS 407.5101 to .5902. None of the procedural requirements 
to exercise jurisdiction over the out-of-state order under UIFSA were 
followed in this case, but the failure to object waived them. The 
substantive jurisdictional prerequisites under KRS 407.5613 were present 
because the parties and children had left the original state and now 
resided in Kentucky, and thus the Court found that the Oldham Family 
Court had continuing and exclusive jurisdiction over the support of the 
affected children. The Court, however, held that the trial court erred when 
it ordered support terminated upon the children reaching age eighteen 
because Indiana law provides that support orders cease at age nineteen 
and under UIFSA's choice-of-law provisions, duration of support is a 
matter of law of the issuing state that is a non-modifiable aspect of the 
issuing state's order. 
 
The Court also held that the award of the dependent-child tax exemption 
to a party who does not qualify for it under the Internal Revenue Code, 
and the attendant order requiring the otherwise entitled party to sign an 
involuntary "waiver" of his or her federal statutory right to claim the 
exemption, requires the state trial court to meet the heavy burden of 
stating sound reasons that the award actually serves as a support issue, 
rather than a simple property matter, benefitting the child. Accordingly, 
the Oldham Family Court abused its discretion by assigning the 
exemption to Appellee because its only stated reason for doing so was 
that Appellee's income was higher, which was insufficient to support the 
assignment as a support issue benefitting the child. 

 
H. Limitation of Actions 

 
Overstreet v. Kindred Nursing Centers Ltd. P'ship., 479 S.W.3d 69 (Ky. 
2015), reh'g denied (Feb. 18, 2016) 
 
Opinion of the Court by Justice Venters. All sitting; all concur. Plaintiff 
Overstreet, Executor of his mother's estate, brought a lawsuit against a 
Kindred Nursing Home affiliated facility alleging multiple violations of KRS 
216.515, a statute detailing personal rights of nursing home residents. 
Question presented:  Whether claims brought under KRS 216.515 are 
subject to the five-year statute of limitations provided by KRS 413.120(2) 
for liabilities created by statute. Upon discretionary review, the Supreme 
Court held that: (1) to the extent that claims ostensibly brought under 
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KRS 216.515(6) merely reflect claims indistinguishable from common law 
personal injury actions, they are subject to the one-year limitation period 
for personal injuries as prescribed by KRS 413.140, since such claims do 
not assert "liabilities created by statute;" (2) claims otherwise brought 
under KRS 216.515 to the extent that they assert liabilities that did not 
exist at common law and were created exclusively by KRS 216.515, are 
subject to the five-year statute of limitations provided by KRS 413.120(2); 
and (3) pursuant to the survivorship statute, KRS 411.140 actions to 
recover damages for personal injury to a nursing home resident, or for 
injury to the resident's real or personal property, survive the resident's 
death and may be brought by the personal representative of an injured 
resident's estate; however, actions otherwise brought to enforce rights 
created exclusively by KRS 216.515 must be brought by the "resident or 
his guardian" (which excludes a personal representative in probate) 
pursuant to KRS 216.515(26), and further, are not encompassed by the 
survivorship statute, and therefore do not survive the resident's death. 

 
I. Mineral Law 

 
Baker v. Magnum Hunter Prod., Inc., 473 S.W.3d 588 (Ky. 2015) 
 
Opinion of the Court by Justice Abramson. All sitting; all concur. 
Landowner/gas lessors sought a declaration that lessee gas-production 
companies had miscalculated and underpaid royalties due under the 
leases. The trial court denied relief, and the Court of Appeals affirmed. 
Affirming the Court of Appeals, the Supreme Court held that Kentucky law 
adheres to the "at the well" approach to gas-royalty calculation (as 
opposed to the "marketable product" approach advanced by the 
landowners), and under that approach the lessee companies had 
appropriately deducted various production costs from their gross 
revenues in arriving at an "at the well" gas value for the purposes of 
royalty calculation. 

 
J. Workers' Compensation 

 
1.  Livingood v. Transfreight LLC, 467 S.W.3d 249 (Ky. 2015). 
 

Opinion of the Court by Justice Barber. All sitting; all concur. 
Appellant, Alton Livingood, injured his shoulder at work. He sought 
temporary total disability benefits while on light duty, because he 
did not perform his customary work as a forklift operator. Appellant 
also maintained that he was terminated due to his disabling 
shoulder injury, and that he was entitled to the two multiplier under 
KRS 342.730(1)(c)(2). The ALJ denied the request for temporary 
total disability benefits, because Appellant had performed most of 
his light-duty activities before the injury and was paid the same 
rate. The ALJ was not persuaded that Appellant was terminated 
due to his injury and declined to award the two multiplier under 
KRS 342.730(1)(c)(2) and Chrysalis House, Inc. v. Tackett, 283 
S.W.3d 671 (Ky. 2009), overruled by Livingood v. Transfreight 
LLC, 467 S.W.3d 249 (Ky. 2015). The Workers' Compensation 
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Board and the Court of Appeals affirmed. The Supreme Court 
affirmed the denial of temporary total disability benefits, and 
reversed and remanded with respect to the two multiplier. The 
Court also overruled Chrysalis House to the extent that it held the 
reason for cessation of work at the same or greater wage under 
KRS 342.730(1)(c)2 must relate to the disabling injury. The Court 
held that KRS 342.730(1)(c)(2) permits a double income benefit 
during any period that employment at the same or a greater wage 
ceases "for any reason, with or without cause," except where the 
reason is the employee's conduct shown to have been an 
intentional, deliberate action with a reckless disregard of the 
consequences either to himself or to another. 

 
2.   Garrard County Fiscal Court v. Camps, 469 S.W.3d 409 (Ky. 

2015). 
 

Opinion of the Court. All sitting; all concur. Garrard County Fiscal 
Court filed this appeal to argue that wages from Julie Camps' 
former concurrent employer should not be included in calculating 
her average weekly wage ("AWW"). Camps worked for Garrard 
County as a paramedic and also for Clark County in the same 
capacity. Camps quit her job with Clark County hoping to find 
employment closer to her home. However, before she obtained 
new concurrent employment, she suffered a work-related injury 
while working only for Garrard County. She filed for workers' 
compensation arguing that the wages she earned while working 
for Garrard County and Clark County should be included in her 
AWW calculation. 
 
The Administrative Law Judge, relying on Wal-Mart v. Southers, 
152 S.W.3d 242, 246-47 (Ky. App. 2004), found that since Camps 
was not employed by both Garrard County and Clark County on 
the day of her injury, she could not include both wages in her 
AWW calculation. The Board affirmed. The Court of Appeals, in a 
two-to-one opinion, found that Southers misconstrued the test for 
when an injured party can claim concurrent employment and 
reversed. The majority held that as long as there was "proof the 
claimant was working under contracts with more than one 
employer during the relevant look-back period" and proof the 
employer knew of the other job, the concurrent employment 
wages could be used. Thus, even though Camps was not 
employed by Clark County on the date of her work-related injury 
with Garrard County, those wages could be included in the AWW 
calculation. 
 

The Court reversed. Southers correctly stated the test for 
concurrent employment. This conclusion was supported by a 
reading of the plain language of KRS 342.140(5). Thus, to be able 
to claim concurrent employment, the employee must be working 
under two contracts for hire at the time of the injury and the 
employer at which the claimant was injured must be aware of the 
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second job. Since Camps was no longer employed by Clark 
County at the time of her injury, she was not concurrently 
employed for purposes of her AWW calculation. 

 

K. Attorney Discipline  
 

1.   Price v. Kentucky Bar Ass'n., 465 S.W.3d 452 (Ky. 2015). 
 

Opinion and Order of the Court. All sitting; all concur. In 2014, the 
Supreme Court issued a private reprimand with conditions against 
Price. One of those conditions was that Price attend and complete 
an Ethics and Professionalism Enhancement Program. Price 
attended the program but failed to complete it because he did not 
pay the required fee. Price could not offer a reason why he failed 
to pay, despite continuing to practice law for eleven months 
following attendance. Because Price failed to meet the stated 
condition, the Court, acting in accordance with the original order, 
converted the 2014 private reprimand into a public reprimand. 
 

2.   Kentucky Bar Ass'n. v. Ward, 467 S.W.3d 785 (Ky. 2015). 
 

Opinion and Order of the Court. All sitting; all concur. Ward was 
suspended from the practice of law for one year in Ohio. The Ohio 
Supreme Court found that Ward violated numerous ethical rules 
stemming from breaching client confidence in a trust matter and 
commingling client and personal funds following a real estate 
transaction. Upon a motion from the KBA, the Supreme Court 
imposed reciprocal sanctions against Ward in Kentucky. Pursuant 
to SCR 3.435(4), an attorney may contest the imposition of 
reciprocal discipline by proving fraud in the out-of-state 
disciplinary hearing or that the misconduct established warrants 
substantially different discipline in Kentucky. The Court considered 
the Ohio Supreme Court's findings of fact and Ward's arguments 
and found that there was no fraud in the out-of-state proceedings 
and that the one-year suspension was not unduly harsh. The 
Court imposed a reciprocal one-year suspension from the practice 
of law in Kentucky, to run concurrently with the Ohio suspension 
for an effective suspension of 162 days. 

 
3. Bunton v. Kentucky Bar Association, 473 S.W.3d 77 (Ky. 2015). 

 
Opinion of the Court. All sitting; all concur. Bunton entered an 
Alford plea to two counts of first-degree official misconduct and 
was sentenced to twelve months on each count with the 
sentences to run concurrently. The sentence was conditionally 
discharged for two years, or until restitution was paid. As a result 
of her conviction, the Inquiry Commission charged Bunton with 
having violated SCR 3.130-8.4(b) and SCR 3.130-8.4(c). Bunton 
admitted to professional misconduct and moved the Court to 
impose the negotiated sanction of a one year suspension, to be 
probated for two years, conditioned upon her abiding by the terms 
of her conditional discharge in her Jefferson County criminal case, 

https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.435.pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
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and upon incurring no further criminal or disciplinary charges. The 
Court agreed that the discipline proposed by Bunton and agreed 
to by the KBA was adequate and sanctioned Bunton accordingly. 

 
4.   Kentucky Bar Association v. Morgan, 465 S.W.3d 447 (Ky. 2015). 

 
Opinion of the Court. All sitting; all concur. Morgan was found in 
contempt of court for failing to pay a court-ordered child support 
obligation for which a thirty-day jail sentence was imposed. He 
eventually accumulated a child support arrearage of more than 
$23,000. Based on these events, the Inquiry Commission issued a 
three-count charge against Morgan alleging violations of SCR 
3.130-3.4(c) for failing to pay child support as ordered, SCR 
3.130-8.4(b) for failing to comply with the support order to such an 
extent as to constitute the crime of flagrant non-support under 
KRS 530.050(2), and SCR 3.130-8.4(c) for failing to pay his child 
support as ordered. Morgan initially responded by admitting all the 
factual allegations but denying that they constituted ethical 
violations. Thereafter, all additional attempts to contact Morgan 
failed, and there was no further contact made between him and 
the KBA. The trial commissioner assigned to the case conducted 
a hearing, and thereafter recommended that Morgan be 
suspended for ninety days. In doing so, the trial commissioner 
noted that the three charges all stemmed from a single issue – 
Morgan's failure to meet his child-support obligation; that there 
was no evidence of aggravating factors, such as violation of duties 
owed to a client; that his violations were primarily breaches of 
duties owed to his family and the legal system; and that Morgan's 
mental state should be accounted for as a mitigating factor in light 
of the fact that he had essentially disappeared. Neither Morgan 
nor Bar Counsel appealed the trial commissioner's 
recommendation, so the matter was submitted directly to the 
Supreme Court under SCR 3.360(4). The Court declined to 
undertake review under SCR 3.370(8), and accepted the trial 
commissioner's decision as to Morgan's guilt of the charged 
ethical violations and recommendation that he be suspended from 
the practice of law for ninety days, which it found to be appropriate 
in light of the above-mentioned mitigating factors and Morgan's 
disciplinary history. 

 
5.    Inquiry Commission v. Price, 465 S.W.3d 885 (Ky. 2015). 

 
Opinion of the Court. All sitting; all concur. Price's client in a child 
custody matter, who was on probation or parole, complained to 
her probation and parole officer that Price was not working 
diligently, if at all, on her case. The client also complained to her 
probation and parole officer that Price had requested additional 
money in order to bribe prosecutors and judges involved in her 
case. The probation and parole officer contacted the 
Commonwealth attorney who sent the local police chief to 
interview the client. During the course of the interview, Price sent 

http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(3.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(3.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19669
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
https://govt.westlaw.com/kyrules/Document/N6932E5E0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)&bhcp=1
https://govt.westlaw.com/kyrules/Document/N6A1C0D60A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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an email to the client requesting more money or "fifteen pain pills" 
in lieu of the requested money. The police then monitored the 
transaction and arrested and charged Price with first degree 
trafficking. Based on the preceding, the Inquiry Commission 
petitioned for temporary suspension of Price's license, a petition 
the Court granted. 

 
II.  SEPTEMBER   
 

A.  Arbitration 
 

Extendicare Homes, Inc. v. Whisman, 478 S.W.3d 306 (Ky. 2015), as 
corrected (Oct. 9, 2015), reh'g denied (Feb. 18, 2016) 
 
Opinion of the Court by Justice Venters. Barber, Cunningham, and Keller, 
JJ., concur. Abramson, J., dissents by separate opinion in which Minton, 
C.J., and Noble, J., join. Noble, J. dissents by separate opinion in which 
Minton, C.J., joins. 
 
Questions presented in these three cases consolidated for resolution in a 
single opinion because of their common issues: 1) Whether the wrongful 
death beneficiaries are bound to an arbitration agreement made by or on 
behalf of the wrongful death decedent; 2) whether any language in the 
power of attorney documents in the three cases authorized the attorney-
in-fact to sign a pre-dispute arbitration agreement binding the principal to 
arbitrate any disputes with the nursing home facility, thus waiving the 
constitutional right of access to courts in any future claims against nursing 
homes; 3) whether the principal's assent to waiver of the fundamental 
rights of access to courts and trial by jury will be inferred from power of 
attorney document that does not explicitly authorize such waivers. 
 
Held: 1) The power to "institute or defend suits concerning [the 
principal's] property rights" does not confer upon the attorney-in-fact the 
power to provide principal's assent to a pre-dispute arbitration agreement 
because the act of signing a pre-dispute arbitration bears no relationship 
to the act of instituting or defending a lawsuit but is instead inconsistent 
with instituting a lawsuit; the power "to draw, make and sign any and all 
checks, contracts . . .  agreements" and the power to "demand, sue for, 
collect, recover, and receive all debts, monies" belonging to the principal 
do not confer upon the attorney-in-fact the power to provide principal's 
assent to a pre-dispute arbitration agreement because those powers 
relate expressly to handling of the principal's financial concerns; the 
power to "make . . . contracts of every nature in relation to both real and 
personal property" does not confer upon the attorney-in-fact the power to 
provide principal's assent to a pre-dispute arbitration agreement because 
a pre-dispute arbitration agreement is not a transaction relating to the 
principal's property or property rights; 2) under Kentucky law the right to 
recover damages in a wrongful death action belongs exclusively to the 
wrongful death beneficiaries; the wrongful death decedent has no 
authority to bind claims in which he has no legal interest; 3) the authority 
to waive a principal's fundamental constitutional rights of access to the 
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courts and trial by jury must be unambiguously expressed in a power of 
attorney document and will not otherwise be inferred. 
 

B.  Criminal Law 
 

1. Bowling v. White, 480 S.W.3d 911 (Ky. 2015). 
 
Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble, JJ., and Special Justices John D. 
Seay and William G. Francis, sitting. Barber and Venters, JJ., not 
sitting. Minton, C.J.; Abramson, Cunningham and Keller, JJ., and 
Special Justice William G. Francis concur. Special Justice John D. 
Seay dissents by separate opinion. Bowling was convicted and 
sentenced to death in 1992 for a pair of murders. In 1996, he was 
also convicted of attempted murder and sentenced to twenty 
years in prison. The judgment in the latter case failed to award 
him jail-time credit to which he was entitled that would mean he 
had served out that sentence in 2009. The Department of 
Corrections nevertheless treated that twenty-year sentence as 
though it had been served out at that time. Bowling filed a petition 
for habeas corpus in United States District Court for the Eastern 
District of Kentucky challenging his 1996 conviction. Unable to 
resolve the question whether Bowling was "in custody" under the 
challenged conviction at the time he filed his petition due to a 
perceived conflict in Kentucky's case law, the district court certified 
two questions to this Court. The Supreme Court accepted 
certification but agreed to consider only one of the questions: 
"Does Bard v. Com., 359 S.W.3d 1 (Ky. 2011), control Bowling's 
case, so that the Department of Corrections lacked authority to 
correct the sentencing court's failure to award jail-time credit in 
Bowling's [1996 case]?" The Court held that Bard continued to be 
good law but did not control Bowling's case, which presented a 
different factual scenario. Under the present version of KRS 
532.120(3), the Department of Corrections may award jail-time 
credit mistakenly left off the judgment of conviction and sentence 
entered at a time when the trial court was commanded to award 
the appropriate credit under the previous version of the statute. 
 

2. Maras v. Commonwealth, 470 S.W.3d 332 (Ky. 2015). 
 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
Theodore Maras was convicted of first-degree stalking, a felony, 
and violating a protective order, a misdemeanor.  Maras was 
sentenced to five years' imprisonment for the felony and nine 
months' confinement for the misdemeanor. After Maras' trial had 
concluded and he had been sentenced, the trial judge had a 
conversation with the jury during which jurors allegedly expressed 
confusion over the first-degree-stalking instruction.  The judge 
informed Maras and the Commonwealth of these statements – 
Maras then attempted to use the statements to attack the 
credibility of his conviction. The Court rejected Maras's argument 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=40926
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40926
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outright, relying on its recent decision in Commnwealth v. Abnee, 
375 S.W.3d 49 (Ky. 2012), and over a century's worth of 
jurisprudence codified in RCr 10.04 to emphasize that, absent 
overt acts of misconduct involving extraneous and potentially 
prejudicial information, juror statements cannot be used to 
impeach a conviction. Maras's challenge, as highlighted by the 
Court, involved nothing more than speculation and conjecture.  
Specifically, the Court noted that Maras did not challenge the 
facial validity of the verdict or sufficiency of evidence presented; 
instead, Maras simply sought to subject the private deliberations 
of jurors to the spotlight of judicial review.  The Court was clear:  
RCr 10.04 does not permit such intrusion. 
 

3. Barrett v. Commonwealth, 470 S.W.3d 337 (Ky. 2015). 
 
Opinion of the Court by Justice Keller. All sitting; all concur. Police 
received a confidential tip that Barrett, who had multiple warrants 
out for his arrest, could currently be found at a residence.  Prior to 
their arrival at that residence, police confirmed that Barrett's last 
contact with police had occurred there and that "Ricky Barrett" 
was the homeowner – police later discovered that Ricky Barrett 
Sr., Barrett's father, was the actual owner. When police arrived at 
the residence, they heard voices and sound from inside.  When 
officers knocked and announced their presence, the voices 
stopped, but no one answered the door.  When they knocked 
again, the door opened and the police entered the residence and 
began searching for Barrett on the first floor.  Moments after entry, 
Barrett's stepmother came down the stairs and told police that 
Barrett was hiding in a closet upstairs. Police went up the stairs, 
where they found Barrett hiding in a hallway closet. They also 
found drug paraphernalia, in plain view, in Barrett's bedroom.  
Barrett was indicted for first-degree possession of a controlled 
substance. After the trial court denied Barrett's motion to suppress 
the drug evidence, he entered a conditional guilty plea. The Court 
of Appeals affirmed the denial, and the Supreme Court granted 
discretionary review. 
 
At all levels, Barrett argued that the initial entry by police into the 
residence and the search of the upstairs rooms were violations of 
the U.S. Constitution's Fourth Amendment.  The Court disagreed, 
relying on Payton v. New York's1 holding that, "for Fourth 
Amendment purposes, an arrest warrant founded on probable 
cause implicitly carries with it the limited authority to enter a 
dwelling in which the suspect lives when there is reason to believe 
the suspect is within." The Court held that the "reason to believe" 
standard requires less proof than probable cause and is 
established by evaluating the totality of the circumstances and 
common sense factors. As applied, the Court held that police 

                                                
1
 Payton v. New York, 445 U.S. 573, 603 (1980). 

 

https://govt.westlaw.com/kyrules/Document/N5D7E3970A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N5D7E3970A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://www.law.cornell.edu/supremecourt/text/445/573
https://supreme.justia.com/cases/federal/us/445/573/
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satisfied this standard and that the entry was lawful.  The Court 
also held that when police have lawfully entered a suspect's 
residence to execute a valid arrest warrant pursuant to Payton, 
they may search anywhere the suspect may reasonably be found 
but must terminate the search when the suspect is found.  The 
Court held that police did not exceed the lawful scope of their 
second-floor search, and, therefore, the seizure of the drug 
evidence was constitutional.  The Court affirmed the opinion of the 
Court of Appeals. 
 

4. Early v. Commonwealth, 470 S.W.3d 729 (Ky. 2015). 
 
Opinion of the Court by Justice Noble. All sitting; all concur. Early 
obtained and later sold five forged prescriptions for controlled 
substances for which he was convicted of five counts of trafficking 
in prescription blanks. He was also convicted of being a first-
degree persistent felony offender. He was sentenced to twenty 
years' imprisonment and appealed as a matter of right. See Ky. 
Const. §110(2)(b). In affirming Early's convictions and sentence, 
the Supreme Court held that there was sufficient evidence to 
support each conviction and that multiple convictions related to 
one sale of multiple forged prescriptions did not violate the bar on 
double jeopardy because KRS 218A.286(3), which prohibits 
trafficking in "a prescription blank" or "a forged prescription for a 
controlled substance," clearly defines a separate trafficking 
offense as relating to each individual prescription. 
 

5. Shouse v. Commonwealth, 481 S.W.3d 480 (Ky. 2015). 
 
Opinion of the Court by Justice Noble. All sitting; all concur. 
Shouse was convicted of wanton murder, second-degree criminal 
abuse, and first-degree wanton endangerment of her two-year-old 
son who died when she left him in her car overnight and into the 
following afternoon. The Supreme Court vacated her wanton 
murder conviction and remanded for a new trial, holding that while 
her conduct historically would have supported a conviction for 
wanton murder, the legislature's 2000 amendments to the 
homicide statutory scheme created a new type of second-degree 
manslaughter specifically applicable to such circumstances. This 
carve-out precluded the wanton-murder conviction. The Court also 
reversed the wanton-endangerment conviction for taking her child 
with her in her car when she drove to obtain marijuana. Evidence 
that she had taken drugs and had driven on a spare "donut" tire 
for more than fifteen minutes was insufficient to support the 
conviction, and the trial court erred in denying her motion for a 
directed verdict of acquittal on that charge. 
 

6. Pettway v. Commonwealth, 470 S.W.3d 706 (Ky. 2015). 
 
Opinion of the Court by Justice Noble. All sitting; all concur. 
Pettway was convicted of murder and intimidating a participant in 

https://supreme.justia.com/cases/federal/us/445/573/
http://www.lrc.state.ky.us/legresou/constitu/110.htm
http://www.lrc.state.ky.us/legresou/constitu/110.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=9693
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the legal process after shooting and killing an eyewitness to a 
separate murder a friend of Pettway's had been charged with 
committing. The Supreme Court affirmed Pettway's murder 
conviction and sentence but reversed his conviction and sentence 
for intimidating a participant in the legal process. The Court held 
that evidence of the intentional murder of the witness did not 
support conviction on the intimidation-of-a-witness charge 
because the evidence did not support finding that Pettway shot 
and killed the victim with the intent to "influence" her to alter her 
testimony in the other trial or to "induce" her not to testify, as 
criminalized by the intimidation statute, KRS 524.040. 

 
7. Commonwealth v. Parrish, 471 S.W.3d 694 (Ky. 2015). 

 
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.; 
Abramson, Barber, Cunningham, Keller, and Venters, JJ., concur. 
Noble, J., concurs by separate opinion. Adrian Parrish was pulled 
over in his car just after midnight. He admitted to police that he 
had been drinking alcohol that night, and he failed two field 
sobriety tests.  The arresting officer also took a preliminary breath 
test (PBT) at the scene and showed the numerical result to his 
cruiser's dashboard camera.  Parrish was arrested for driving 
under the influence, taken to the station, and given an Intoxilyzer 
breath alcohol level test, which registered a result over the legal 
limit.  Before trial, Parrish's attorney made an informal request for 
the dashboard video, but police responded that the video did not 
exist. 
 
At a bench trial before the district court, the arresting officer 
testified that he could not remember the PBT result and was 
unaware that the video was not available. Because the video was 
the only record of the numerical result of the PBT, Parrish's 
attorney argued that the video was exculpatory evidence and that 
his client's extrapolation defense was severely hampered.  In full 
awareness of the missing video, the district court commended the 
officer for his honesty and convicted Parrish of DUI, first offense. 
 
On appeal to the circuit court, Parrish argued that the missing 
video amounted to a Brady v. Maryland2 violation.  The court 
agreed, finding that police acted in bad faith.  The Court of 
Appeals affirmed, and the Supreme Court granted discretionary 
review.  The Court reversed the Brady violation and reinstated the 
district court's conviction.  In so doing, the Court held that the 
circuit court's finding of bad faith was not supported by the record 
and that Parrish was on notice of the missing video before trial. 
Justice Noble wrote a short concurring opinion, in which she 
restated that the circuit court was sitting as an appellate court and 
erroneously made a finding of fact contrary to the district court.  

                                                
2
 Brady v. Maryland, 373 U.S. 83 (1963). 

 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19906
https://www.law.cornell.edu/supremecourt/text/373/83
https://supreme.justia.com/cases/federal/us/373/83/case.html
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Justice Noble reminded appellate courts to remember that they 
are not independent finders of fact. 
 

8. Futrell v. Commonwealth, 471 S.W.3d 258 (Ky. 2015). 
 
Opinion of the Court by Justice Abramson. Minton, C.J.; Barber, 
Keller, Noble, and Venters, JJ., concur. Cunningham, J., concurs 
in part and dissents in part by separate opinion. Defendants, 
boyfriend and girlfriend, were each convicted of wanton murder for 
having participated, as either principal or accomplice, in the killing 
of the girlfriend's nineteen-month-old child. Reversing both 
convictions, the Supreme Court held that the trial court's failure to 
strike for cause two presumptively-biased and properly-objected-
to jurors entitled both defendants to a new trial.  The Court also 
held that because evidence of the boyfriend's complicity was 
insufficient, the boyfriend's conviction under a combination 
principal-or-accomplice jury instruction was invalid. He is subject 
to retrial for wanton murder as a principal. Further, the Court held 
the trial court did not err by admitting expert testimony from a 
pediatrician specializing in child abuse to the effect that the child's 
injuries were not accidental, but had been inflicted 

 
9. Brewer v. Commonwealth, 478 S.W.3d 363 (Ky. 2015), reh'g 

denied (Feb. 18, 2016). 
 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
Jeremy Brewer entered a conditional guilty plea to fourth-degree 
assault, third or subsequent offense within five years, while 
reserving the right to assert on appeal that the trial court erred 
when it ruled that evidence of his prior assault convictions was 
admissible in the guilt phase of his trial.  Brewer was sentenced to 
two-and-a-half years' imprisonment, probated for five years with 
various conditions on that probation.  Initially, the Court found 
KRS 508.032 to be an enhancement statute with elements 
required to be proven beyond a reasonable doubt. The Court held 
that prior assault convictions were not admissible during the 
Commonwealth's case-in-chief under KRS 508.032. In doing so, 
the Court outlined the proper trifurcated procedure for trying cases 
under KRS 508.032: (1) in the initial phase, the defendant must be 
tried and convicted of simple fourth-degree assault under KRS 
508.030; (2) during the second phase, the Commonwealth must 
prove the elements of KRS 508.032 – specifically, that the 
defendant has previously committed fourth-degree assault three 
times where the victim was a family member or member of an 
unmarried couple; and (3) during the final phase, the defendant is 
sentenced per standard felony sentencing procedures.  The Court 
held the Commonwealth was permitted to introduce evidence of 
the victim's identity and simply the nature of the past assault 
convictions during the second phase.  Finally, the Court noted the 
General Assembly's odd attempt ostensibly to allow the jury to find 
the defendant guilty under KRS 508.032, yet convict him of a 

http://www.lrc.ky.gov/statutes/statute.aspx?id=19731
http://www.lrc.ky.gov/statutes/statute.aspx?id=19731
http://www.lrc.ky.gov/statutes/statute.aspx?id=19731
http://www.lrc.ky.gov/statutes/statute.aspx?id=19730
http://www.lrc.ky.gov/statutes/statute.aspx?id=19730
http://www.lrc.ky.gov/statutes/statute.aspx?id=19731
http://www.lrc.ky.gov/statutes/statute.aspx?id=19731
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misdemeanor rather than a felony. Beyond odd, the Court found 
this language constituted an unconstitutional delegation of 
legislative authority to the judiciary. 

 
C. Open Records 

 
Council on Developmental Disabilities, Inc. v. Cabinet for Health and 
Family Services, 473 S.W.3d 597 (Ky. 2015) 
 
Opinion of the Court by Justice Noble. All sitting. Minton, C.J.; Barber, 
and Keller, JJ., concur. Abramson, J., concurs in result only by separate 
opinion. Cunningham, J., dissents by separate opinion in which Venters, 
J., joins. The Cabinet for Health and Family Services investigates 
whenever allegations are made that a disabled adult under the state's 
care has been abused or has died from abuse, and it produces 
confidential records related to such investigations. Though those records 
are otherwise confidential, they may be disclosed to certain statutorily-
defined individuals and groups under KRS 209.140, including "social 
service agencies . . . that have a legitimate interest in the case." KRS 
209.140(3). The Council on Developmental Disabilities, Inc., a private 
non-profit corporation that advocates generally for "children and adults 
with mental retardation and their families and other interested persons in 
the community," sought disclosure of certain confidential records 
produced by the Cabinet related to investigations of alleged instances of 
elder abuse. In affirming the Court of Appeals, the Supreme Court held 
that the confidentiality exemption under KRS 209.140(3) was intended to 
apply to social services agencies with a direct stake in the cases at issue 
and, thus, did not apply to the Council. 

 
D. Personal Injury 

 
Carter v. Bullitt Host, LLC, 471 S.W.3d 288 (Ky. 2015) 
 
Opinion of the Court by Justice Noble. All sitting. Minton, C.J.; Barber and 
Keller, JJ., concur. Venters, J., dissents by separate opinion in which 
Abramson and Cunningham, JJ., join. Carter sued hotel operator Bullitt 
Host for injuries suffered as a result of a fall on ice on the hotel property, 
alleging negligence in the maintenance of the hotel's entryway during or 
soon after a severe snow storm. Summary judgment was granted in favor 
of the hotel on the grounds that the icy patch on which Carter fell was a 
naturally occurring open-and-obvious hazard for which there can be no 
liability under Standard Oil Co. v. Manis, 433 S.W.2d 856 (Ky. 1968). The 
Court of Appeals affirmed. In reversing the Court of Appeals, the 
Supreme Court held that the Manis rule is no longer viable and that all 
open-and-obvious-hazard cases, including cases involving obvious 
naturally-occurring outdoor hazards, are subject to the comparative fault 
doctrine, which requires apportionment of fault among all parties to an 
action. 

 
  

http://www.lrc.ky.gov/statutes/statute.aspx?id=8194
http://www.lrc.ky.gov/statutes/statute.aspx?id=8194
http://www.lrc.ky.gov/statutes/statute.aspx?id=8194
http://www.lrc.ky.gov/statutes/statute.aspx?id=8194
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E.  Products Liability 
 

Nissan Motor Company, Ltd. v. Maddox, 2013-SC-000685-DG, 2015 WL 
5626432 (Ky. Sep. 24, 2015) 
 
Opinion of the Court by Justice Cunningham. All sitting. Minton, C.J.; 
Abramson, Keller, and Noble, JJ., concur. Barber, J., dissents by 
separate opinion in which Venters, J., joins. Amanda Maddox (now 
Gifford) and her then-husband, Dwayne Maddox, were traveling in their 
2001 Nissan Pathfinder when their vehicle was hit, head on, by a drunk 
driver who was driving on the wrong side of the road. The drunk driver 
was killed on impact and Amanda sustained severe injuries. She filed suit 
against the drunk driver's estate and Nissan, and specifically alleged that 
her injuries were caused by Nissan's defectively designed restraint 
system and failure to warn her about the system's limitations.  A Lincoln 
County Circuit Court jury found Nissan responsible for approximately $2.6 
million in compensatory damages and $2.5 million in punitive damages.  
Nissan appealed several rulings, including the denial of its directed 
verdict motion. The Court of Appeals affirmed on all issues. The Kentucky 
Supreme Court reversed the judgment of the Court of Appeals on the 
issue of punitive damages, and vacated the Lincoln Circuit Court's 
judgment assessing punitive damages against Nissan. The Court held 
that while Amanda's injuries were monumental, the evidence presented at 
trial failed to indicate that such an outcome was the result of Nissan's 
reckless or wanton disregard for Amanda or those similarly situated.  In 
support, the Court specifically noted that Nissan met and exceeded 
federal regulatory safety standards. 
 

F. Workers' Compensation 

Consol of Kentucky, Inc. v. Goodgame, 479 S.W.3d 78 (Ky. 2015), reh'g 
denied (Feb. 18, 2016) 
 
Opinion of the Court by Justice Keller. All sitting; all concur. Goodgame 
worked for Consol of Kentucky from 1999 through July 2009, when 
Consol closed its Kentucky operations.  Pursuant to an offer from Consol, 
Goodgame went to work at one of Consol's Virginia mining operations.  In 
January 2010, Goodgame resigned from that job and took early 
retirement.  In January 2012, Goodgame filed a claim alleging that he had 
suffered cumulative trauma injuries to his extremities and back.  The ALJ 
dismissed Goodgame's claim, finding that he had not filed it within two 
years of the date he last worked in Kentucky.  The Board reversed and 
remanded the case to the ALJ for a finding regarding when Goodgame's 
cumulative trauma became manifest. 
 
The Court of Appeals and the Supreme Court affirmed.  In doing so, the 
Supreme Court noted that KRS 342.185 provides that the "date of 
accident" triggers the running of the statute of limitations.  However, 
because cumulative trauma does not arise from a single accident, the 
statute in those claims begins to run when the injury becomes manifest, 
i.e. when the claimant is advised by a physician that he/she suffers from a 

http://www.lrc.ky.gov/statutes/statute.aspx?id=32433
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work-related cumulative trauma injury. Therefore, the ALJ erred by finding 
that Goodgame's statute of limitations began to run on the day he last 
worked for Consol in Kentucky. The Court went on to hold that, as set 
forth in Manalapan Mining Co., Inc. v. Lunsford, 204 S.W.3d 601 (Ky. 
2006), KRS 342.185 acts as both a statute of limitations and a statute of 
repose.  However, the Court overruled Lunsford's holding that the statute 
of repose in cumulative trauma claims begins to run on the date a 
claimant was last exposed to the repetitive trauma. Rather, the statute of 
repose begins to run when the statute of limitations begins to run – when 
the claimant is advised by a physician that he/she suffers from work-
related cumulative trauma. 

 
G. Writ 

 
Commonwealth v. Eckerle, 470 S.W.3d 712 (Ky. 2015) 
 
Opinion of the Court by Justice Abramson. Minton, C.J.; Barber, Keller, 
and Noble, JJ., concur. Keller, J., concurs by separate opinion in which 
Barber and Noble, JJ., join. Venters, J., dissents by separate opinion in 
which Cunningham, J., joins. Defendant claimed self-defense following 
indictment for first-degree assault and two counts of wanton 
endangerment.  Defense counsel moved to dismiss on immunity grounds 
and requested the circuit court to review a videotape of the incident, 
obtained from a Louisville Metro Arson camera on a utility pole.  Without 
reviewing the videotape or evidence of record, the trial judge ordered an 
evidentiary hearing at which the victim and perhaps other witnesses 
would be subpoenaed by the defendant to testify. After the Court of 
Appeals denied a writ, the Court reversed and remanded to the appellate 
court for issuance of a writ. The trial court's action in scheduling an 
evidentiary hearing without first reviewing the evidence of record was 
clearly erroneous because the probable cause determination must be 
made on the record and, only if a determination cannot be made, should 
there be a hearing. Further, any ensuing hearing is not a full-blown 
evidentiary hearing but a probable cause hearing as outlined in RCr 3.14.  
Disregard of the first step in the self-defense immunity probable cause 
determination (and potentially other cases involving defense of self, 
property and others) interferes with the orderly administration of justice, 
justifying a writ. 

 
H. Attorney Discipline 

 
1. Kentucky Bar Ass'n. v. Burgin, 469 S.W.3d 832 (Ky. 2015). 
 

Opinion of the Court. All sitting; all concur. The Board of 
Governors unanimously found Burgin guilty of seven counts, 
including violations of SCR 3.130-1.3 (failure to provide diligent 
representation); SCR 3.130-1.4(a)(3) and (4) (failure to keep client 
reasonably informed and failure to comply with reasonable 
requests for information); SCR 3.130-1.16(d) (failure to protect 
client's interest upon termination of representation, including 
refunding any advanced payment or fee); SCR 3.130-5.5(a) 

http://www.lrc.ky.gov/statutes/statute.aspx?id=32433
https://govt.westlaw.com/kyrules/Document/N444E94F0A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.3).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(5.5).pdf
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(unauthorized practice of law); SCR 3.130-8.1(b) (failure to 
respond to a lawful demand for information from an admissions or 
disciplinary authority); and SCR 3.130-8.4(c) (engaging in conduct 
involving dishonesty, fraud, deceit, or misrepresentation). After 
considering the nature of the violations and Burgin's disciplinary 
history, the Board recommended that Burgin be suspended from 
the practice of law for one year. Neither the Office of Bar Counsel 
nor Burgin sought review from the Court. The Court adopted the 
Board's recommendation, suspending Burgin from the practice of 
law for one year, consecutive to any other suspension currently in 
effect. 

 
2. Kentucky Bar Ass'n. v. Brady, 470 S.W.3d 345 (Ky. 2015). 
 

Opinion of the Court. All sitting; all concur. In 2014, the KBA 
Inquiry Commission issued three separate disciplinary charges 
against Brady. The Board eventually found Brady guilty of 
violating SCR 3.130-1.3 (failure to provide diligent representation); 
SCR 3.130-1.4(a)(3) and (4) (failure to keep client reasonably 
informed and failure to comply with reasonable requests for 
information); SCR 3.130-1.15(a) (escrow account violation); SCR 
3.130-1.16(d) (failure to protect client's interest upon termination 
of representation, including refunding any advanced payment or 
fee); SCR 3.130-8.1(b) (failure to respond to a lawful demand for 
information from an admissions or disciplinary authority); and SCR 
3.130-8.4(c) (engaging in conduct involving dishonesty, fraud, 
deceit, or misrepresentation). After considering the seriousness of 
Brady's misconduct and his previous discipline, the Board 
recommended that Brady be suspended for a period of five years, 
to run consecutively with any other discipline currently imposed, 
and that he fully comply with the terms of his Kentucky Lawyers 
Assistance Program Supervision Agreement. Neither Brady nor 
the Office of Bar Counsel requested review by the Supreme Court 
under SCR 3.370(7). The Court concluded that the Board's 
Findings of Fact and Conclusions of Law were adequately 
supported by the record and case law and found the five-year 
suspension to be a suitable sanction for Brady. 
 

3. Bowman v. Kentucky Bar Ass'n., 469 S.W.3d 836 (Ky. 2015). 
 

Opinion of the Court. All sitting; all concur. Bowman moved the 
Court to impose upon him a thirty-day suspension, to be probated 
for one year, conditioned upon Bowman incurring no further 
disciplinary charges and further conditioned upon Bowman 
completing the Ethics and Professionalism Enhancement Program 
within one year. Bowman admitted to professional misconduct 
and, under SCR 3.480(2), negotiated the proposed sanction with 
the KBA. After reviewing the record, the applicable ethical 
standards, and other relevant authorities, the Court concluded that 
the proposed discipline was appropriate and sanctioned Bowman 
accordingly. 

http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.1).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.3).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.15).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.1).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
https://govt.westlaw.com/kyrules/Document/N6A1C0D60A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.480.pdf
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III. OCTOBER 
 

A.  Certification of Law 
 

McCarty v. Convol Fuels No. 2, LLC, 476 S.W.3d 224 (Ky. 2015) 
 
Opinion of the Court by Justice Venters. All sitting; all concur. The United 
States Court of Appeals for the Sixth Circuit requested certification of 
Kentucky law as to this question:  May a subcontractor injured while 
installing a garage door on an unfinished building at a mine site maintain 
a claim against a mine operator under a negligence per se theory for 
alleged violations of Kentucky mine safety statutes, KRS Chapters 351-
352, and mining regulations, KAR §§805-825?   
 
HELD: The traditional concept of negligence per se, codified by KRS 
446.070, provides a cause of action to persons injured by the violation of 
a statute if:  1) the plaintiff comes within the class of persons intended to 
be protected by the statute; 2) the statute was specifically intended to 
prevent the type of injury that occurred; and 3) the violation of the statute 
was a substantial factor in causing the result. Negligence per se extends 
to violations of an administrative regulation if the enabling statute for the 
regulation expressly mandates compliance with the regulation. Based 
upon the language of the applicable statutes and regulations, the Court 
concluded that the legislature intended statutes to impose duties on mine 
operators to protect miners and other workers routinely associated with 
the process of extracting coal and to prevent injuries caused by dangers 
inherent to the mining environment and the extraction of coal. The 
subcontractor injured while installing a garage door on an unfinished 
building at a mine site did not suffer the kind of injury addressed by the 
mining statutes and thus could not rely upon a negligence per se theory 
to sustain his claim against the mine operator. 

 
B. Constitutional Law 

 
Greater Cincinnati/Northern Kentucky Apartment Ass'n., Inc. v. Campbell 
County Fiscal Court, 479 S.W.3d 603 (Ky. 2015), reh'g denied (Feb. 18, 
2016) 
 
Opinion of the Court by Justice Cunningham. All sitting. Abramson, 
Barber, Keller, and Noble, JJ., concur. Venters, J., dissents by separate 
opinion. This case involved the funding of 911 emergency telephone 
services. In order to pay for these services, the Campbell County Fiscal 
Court ("County") adopted Ordinance O-04-13 ("Ordinance"). The 
Ordinance replaced the landline subscriber charge with an annual service 
fee of $45 levied upon each occupied individual residential and 
commercial unit within Campbell County.  The Greater Cincinnati/ 
Northern Kentucky Apartment Association ("Association") filed a 
declaratory action in Campbell Circuit Court alleging that the Ordinance 
was an unconstitutional and invalid exercise of the County's authority.  
The trial court disagreed and ruled in favor of the County, thus affirming 
the Ordinance. The Association appealed that judgment and moved 

http://www.lrc.ky.gov/statutes/chapter.aspx?id=38939
http://www.lrc.ky.gov/statutes/chapter.aspx?id=38943
http://www.lrc.ky.gov/kar/titles.htm
http://www.lrc.ky.gov/statutes/statute.aspx?id=19395
http://www.lrc.ky.gov/statutes/statute.aspx?id=19395
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pursuant to CR 74.02 for an order transferring this case from the Court of 
Appeals to the Supreme Court of Kentucky. The Supreme Court granted 
transfer and held: 1) the Ordinance provides for a fee, not a tax; 2) fees 
authorized by KRS 65.760 must bear some reasonable relationship to the 
benefit received; and 3) the fee imposed by the County to fund this 
indispensable service is a constitutional and statutorily valid exercise of 
its authority. Accordingly, the Supreme Court affirmed the trial court's 
judgment. 

 
C. Criminal Law 

 
1. Dillon v. Commonwealth, 475 S.W.3d 1 (Ky. 2015). 

 
Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
and Venters, JJ., concur. Cunningham, J., concurs in result only 
by separate opinion in which Barber and Keller, JJ., concur. Dillon 
was convicted of murder for shooting and killing his girlfriend and 
was sentenced to forty years' imprisonment. In affirming his 
conviction and sentence, the Supreme Court held that 1) Dillon's 
statements to police while waiting for emergency medical services 
to respond for a severe gunshot wound to his head should have 
been suppressed because there was no knowing and intelligent 
waiver of his Miranda rights, but their erroneous admission was 
harmless beyond a reasonable doubt because they were not 
inconsistent with his defense; 2) admission of hearsay testimony 
of jailhouse informant was harmless error; 3) the prosecutor's 
impeachment "testimony" during examination of informant was not 
palpable error; 4) hearsay testimony about the victim's statements 
explaining why she had gotten rid of her gun did not fall under any 
exception to the rule against hearsay and was thus inadmissible, 
but its admission was harmless; and 5) hearsay testimony about 
victim's statements explaining why she was planning to move to 
Indiana without Dillon were properly admitted under the state-of-
mind exception. 

 
2. Thornton v. Commonwealth, 2014-SC-000224-MR, 2015 WL 

10376169 (Ky. Oct. 29, 2015) (not to be published). 
 

Opinion of the Court by Justice Barber. All sitting; all concur. A 
Jefferson Circuit Court jury found Appellant, Robert Thornton, 
guilty of seven counts of first-degree robbery. The jury 
recommended a sentence of twenty-four years' imprisonment, and 
the trial court sentenced Thornton accordingly. Thornton appealed 
as a matter of right, Ky. Const. §110(2)(b), arguing the trial court 
erred in: 1) finding that Appellant lacked standing to challenge the 
warrantless global positioning system (GPS) tracking of a vehicle 
he drove; 2) denying Appellant's motion for a directed verdict as to 
some of his charges; and 3) only partially granting Appellant's 
motion to sever. The Supreme Court affirmed Thornton's 
conviction, holding that Thornton's argument regarding the GPS 
tracking device was not one of standing, but, rather, whether the 

https://govt.westlaw.com/kyrules/Document/NDBE6AD30A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://www.lrc.ky.gov/statutes/statute.aspx?id=23499
http://www.lrc.state.ky.us/legresou/constitu/110.htm
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GPS tracking device invaded Thornton's legitimate expectation of 
privacy.  The Supreme Court held that police monitoring the GPS 
signals from the car Thornton was permissively driving (but did not 
own) did not invade any reasonable expectation of privacy, and 
therefore, Thornton's Fourth Amendment rights were not violated. 
The Court also affirmed the trial court's denial of Thornton's 
motion for a directed verdict, as it was not clearly unreasonable 
that a juror could have convicted Thornton based on the evidence 
adduced at trial.  Finally, the Supreme Court held that the trial 
court did not abuse its discretion in failing to fully grant Thornton's 
motion to sever. 
 

3. Simpson v. Commonwealth, 474 S.W.3d 544 (Ky. 2015). 
 
Opinion of the Court by Justice Venters. All sitting; all concur. 
Police officers entered a house with permission to search for and 
arrest Adkins. After Adkins was located, police continued with a 
wider search of the building "as a precautionary matter" to assure 
their own safety while they completed the arrest of Adkins. In so 
doing, they found Appellant who identified himself as "Ralph 
Simpson" although his true name is Michael Simpson. Soon after 
Appellant left the premises, police discovered his true identity and 
also that he was wanted on outstanding arrest warrants. They 
quickly apprehended him, arrested him on the pending warrants, 
and found a handgun in his pocket. He was then charged as a 
felon in possession of a handgun. He also spontaneously uttered 
an incriminating statement which was used as evidence against 
him. Appellant contended that his arrest and the evidence 
obtained as a result of his arrest resulted from the extended 
search of the building, and because that search was 
unconstitutional, the evidence flowing from it should have been 
suppressed. Held: 1) As a procedural matter, notwithstanding the 
replacement of RCr 9.78 (relating to appellate review of a trial 
court's findings on a suppression motion) by RCr 8.27, by 
application of CR 52.01 in conjunction with RCr 8.27, the standard 
of appellate review of suppression motion rulings remains 
substantively unaffected; 2) pursuant to Maryland v. Buie, 494 
U.S. 325 (1990) and Guzman v. Com., 375 S.W.3d 805, 807 (Ky. 
2012), and based upon articulable facts drawn from reasonable 
inferences, the officers arresting Adkins were authorized to 
conduct a protective sweep of the premises beyond the area of 
Adkins' arrest into places that may harbor a person that poses a 
threat to those on the scene. The trial court findings in that regard 
were supported by substantial evidence which consisted of police 
officers' observations of a gun and drug paraphernalia in the 
house and numerous persons at the scene despite the house's 
inhabitability, which are general indicators that it was a "drug 
house" which is inherently dangerous to police officers. 
 
 
 

https://govt.westlaw.com/kyrules/Document/N44C99BE0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NCBB71380804111E4ADECF9649E758D83?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NAC799030A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NCBB71380804111E4ADECF9649E758D83?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://supreme.justia.com/cases/federal/us/494/325/case.html
https://supreme.justia.com/cases/federal/us/494/325/case.html
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4. Commonwealth v. Rieder, 474 S.W.3d 143 (Ky. 2015). 
 
Opinion of the Court by Justice Cunningham. All sitting; all concur. 
Appellee was charged with murder after shooting and killing a 
fellow bar patron, which resulted from a verbal and physical 
altercation between the two. A Fayette County Circuit Court jury 
was instructed on murder, first-degree manslaughter, second-
degree manslaughter, and reckless homicide.  The jury was also 
instructed on self-protection and extreme emotional distress. The 
investigating officer, Sergeant Richardson, testified at trial that he 
believed there was no physical force being used against Appellee 
at the time of the shooting, and that Appellee did not have the 
right to use his gun in that instance. Appellee was convicted of 
second-degree manslaughter and sentenced to ten years' 
imprisonment. The Court of Appeals vacated Rieder's conviction 
and remanded for a new trial after determining that the admission 
of Sergeant Richardson's trial testimony constituted palpable 
error. The Supreme Court of Kentucky granted discretionary 
review and held that admission of the disputed testimony did not 
rise to the level of palpable error. In support, the Court determined 
that the Commonwealth's evidence was substantial and that the 
Sergeant's testimony constituted a discrete and insignificant 
portion of the trial. Appellee's self-protection claim also involved 
allegations that the shooting was accidental. Accordingly, the 
Supreme Court reversed the Court of Appeals and reinstated the 
trial court's judgment. 
 

5. King v. Commonwealth, 472 S.W.3d 523 (Ky. 2015). 
 
Opinion of the Court by Justice Venters. Minton, C.J.; 
Cunningham and Noble, JJ., concur. Abramson, J., dissents by 
separate opinion in which Barber and Keller, JJ., join. Appellant 
was sentenced to a total of twenty years' imprisonment for first-
degree sodomy and first-degree sexual abuse. Questions 
presented:  1) Whether palpable error occurred when police 
detective testified that Appellant's case had been recommended 
for prosecution by local Task Force on Child Sexual and Physical 
Abuse, and that the victim's five-day delay in reporting the abuse 
to his mother was "not unusual" for child sex abuse victims; 2) 
whether Appellant should have been granted a directed verdict on 
the sodomy charge; 3) whether testimony of the child victim was 
so internally inconsistent and incredible as to render it unworthy of 
belief and, therefore, excluded from evidence.   
 
Held: 1) Judgment reversed. In a case in which the verdict was 
totally dependent upon the credibility of the accuser, informing the 
jury that the local task force, an esteemed panel of local 
professionals, had reviewed the matter and recommended 
prosecution, was palpable error; 2) Appellant was not entitled to a 
directed verdict on sodomy charge where the victim's testimony 
adequately described oral contact with Appellant's penis; 3) the 
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jury was capable of fairly weighing any conflicting or inconsistent 
aspects of the victim's testimony and rendering its verdict 
accordingly. Witness's credibility and the weight to be given to his 
testimony are matters solely within the province of the jury. Note: 
The dissent would affirm the judgment, reasoning that the 
detective's testimony was not palpable error. 

  
D. Domestic Violence 
 

Pettingill v. Pettingill, 480 S.W.3d 920(Ky. 2015) 
 
Opinion of the Court by Justice Keller. Minton, C.J.; Abramson, Barber, 
Cunningham, and Keller, JJ., concur. Venters, J., not sitting. Noble, J., 
concurs but would state that "lethality" factors are merely a series of 
factors often found to have been present after the fact of domestic 
violence (and certainly not all of them in every case), and as always, a 
court must exercise independent judgment as to the weight of the 
presence of any of the factors in the case before it, as such factors have 
not been normed nor found to be statistically predictive. 
 
Sarah filed a domestic violence petition against her husband, Jeffrey, and 
the family court entered a Domestic Violence Order (DVO) against him 
following a hearing.  The Court of Appeals affirmed the DVO.  On appeal 
to the Supreme Court, Jeffrey argued that he was deprived of a full 
appellate review because the Court of Appeals did not receive the video 
record of the DVO hearing and because the family court erroneously 
relied on "lethality factors" when it entered the DVO.  The Supreme Court 
affirmed the Court of Appeals.  In doing so, the Court held Jeffrey was 
foreclosed from assigning error because of the missing video because he 
was on notice that the record lacked the video before the Court of 
Appeals rendered its opinion and failed to object.  Moreover, the Court 
concluded that Jeffrey's appeal was not prejudiced by the missing video 
because it was not necessary to the issues on appeal.  As to the "lethality 
factors" issue, the Court held that the factors were not taken by judicial 
notice but rather by judicial knowledge.  As such, the Court concluded 
that the family court made and documented sufficient findings of domestic 
violence and any reliance on "lethality factors" was not indicative of 
erroneous reasoning. 

 
E. Insurance Law 

 
Tower Insurance Company of New York v. Horn, 472 S.W.3d 172 (Ky. 
2015) 
 
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.; Abramson, 
Barber, Cunningham, Keller, and Venters, JJ., concur. Noble, J., concurs 
in result only. B & B Contracting (B & B) permitted Brent Horn, a non-
employee, to drive one of its trucks when it was short-staffed.  Bradley 
Stafford, an employee of B & B, fell from the truck Horn was driving and 
was fatally injured.  Stafford's estate brought a wrongful death action 
against Horn, and Horn sought indemnification and defense from B & B's 
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commercial automobile liability insurer, Tower Insurance Company of 
New York (Tower). Tower filed an intervening complaint seeking a 
declaration of rights.  The trial court granted summary judgment in favor 
of Tower and denied coverage to Horn.  The Court of Appeals reversed. 
 
The Supreme Court affirmed the opinion of the Court of Appeals.  In 
doing so, the Court determined that Horn was not an employee of B & B 
but was a volunteer permissive user. As such, under Tower's policy, Horn 
was an insured entitled to indemnification and defense. Next, the Court 
considered the applicability of the policy's "Employee Indemnification and 
Employer's Liability" provision, which excluded any coverage for bodily 
injury to an employee of the insured.  The Court held that this exclusion 
did not apply to Horn because the policy's severability clause applied 
coverage separately to each insured. In other words, because the 
insured, Horn, was not Stafford's employer, the exclusion did not negate 
Horn's coverage. To arrive at this holding, the Court considered and 
distinguished case law from this jurisdiction and others. 

 
F. Trespass 

 
Penix v. Delong, 473 S.W.3d 609 (Ky. 2015) 
 
Opinion of the Court by Justice Cunningham. All sitting. Barber, Keller, 
and Venters, JJ., concur. Minton, C.J., dissents by separate opinion in 
which Abramson and Noble, JJ., join. This case involved the unlawful 
cutting of timber and the application of treble damages authorized under 
KRS 364.130. Appellant contracted with a logger to cut timber located on 
Appellant's land.  In the course of cutting Appellant's timber, the logger 
trespassed on and cut the timber from a neighboring property that was 
owned by Appellee.  Appellee sued Appellant and the logger for trespass, 
seeking damages for the missing timber and the damage to the land.  The 
case was tried without a jury. The trial court found for Appellee and 
awarded stumpage value and damages, but declined to award treble 
damages because it found that Appellant had no intent to remove timber 
from Appellee's property.  A cross-appeal followed.  The Court of Appeals 
vacated the circuit court's ruling on treble damages and costs and 
remanded for additional findings and further proceedings. The Supreme 
Court of Kentucky granted discretionary review and affirmed the trial 
court's determination that Appellant did not intend to convert Appellee's 
timber. Thus, treble damages were inappropriate here.  KRS 364.130.  
The Supreme Court reinstated the trial court's judgment ordering 
Appellant to pay Appellee the fair and reasonable market value of the 
timber at the time it was cut. 

 
G. Workers' Compensation 

 
1. Kingery v. Sumitomo Electric Wiring, 481 S.W.3d 492 (Ky. 2015). 

 
Opinion of the Court by Justice Noble. Abramson, Cunningham, 
and Venters, JJ., concur. Minton, C.J., dissents by separate 
opinion in which Barber and Keller, JJ., join. The employer, 

http://www.lrc.ky.gov/statutes/statute.aspx?id=34730
http://www.lrc.ky.gov/statutes/statute.aspx?id=34730
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Sumitomo, moved to reopen Kingery's original award of benefits 
for a work-related strain injury to her neck in 1989 to dispute 
current medical treatment on grounds that it was neither 
reasonable and necessary nor related to the original work injury. 
Sumitomo supported its motion with a medical report and 
deposition testimony of its medical expert. Kingery filed no 
medical proof in response. The Supreme Court held that the 
evidence in the case compelled finding the treatment was non-
compensable and that the ALJ's decision in favor of Kingery was 
not based on substantial evidence. Because the medical 
questions in this case fell within the sole province of expert 
medical opinion, it was error to disregard the uncontradicted 
medical evidence in favor of Kingery's lay testimony. 
 

2. Hale v. CDR Operations, Inc., 474 S.W.3d 129 (Ky. 2015). 
 
Opinion of the Court by Justice Barber. All sitting. Cunningham, 
Keller, Noble, and Venters, JJ., concur. Minton, C.J., concurs in 
result only by separate opinion in which Abramson, J., joins.  
Appellant/Cross-Appellee, Ronnie Hale was employed by 
Appellee/Cross-Appellant, CDR Operations, Inc., for 
approximately three months as a bulldozer operator.  Before that, 
Hale had worked as a bulldozer operator for various other 
employers for approximately thirty years. Hale filed a workers' 
compensation claim against CDR alleging cumulative trauma and 
an injury date of February 7, 2012. The ALJ concluded that Hale 
sustained cumulative trauma injuries which became manifest on 
February 7, 2012, while he was employed at CDR, and that he 
was permanently and totally disabled. The Workers' 
Compensation Board ("Board") vacated and remanded, 
concluding that February 7, 2012, could not be the date of 
manifestation and that Southern Kentucky Concrete Contractors, 
Inc. v. Campbell, 662 S.W.2d 221 (Ky. App. 1983), required 
apportionment of liability based upon the percentage of Hale's 
impairment attributable to the three months he worked at CDR. 
The Court of Appeals affirmed. Hale appealed to the Kentucky 
Supreme Court contending that Southern Kentucky Concrete was 
inapplicable. CDR cross-appealed, contending that the evidence 
failed to establish that Hale sustained a cumulative trauma injury 
during his three-month employment there. The Court refused to 
resurrect the apportionment scheme of Southern Kentucky 
Concrete, holding that it has no application under the current 
statutory scheme.  Furthermore, the Court held that the parties 
had stipulated the date of manifestation of Hale's injuries, and, 
even if the ALJ's decision were vacated, the stipulation would still 
be binding.  Finally, the Court held that the evidence presented to 
the ALJ was sufficient to support his decision. Therefore, the 
Court affirmed the Court of Appeals in part and reversed in part 
and reinstated the ALJ's decision. 
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H. Attorney Discipline 
 

Kentucky Bar Ass'n. v. Venter, 472 S.W.3d 179 (Ky. 2015). 
 
Opinion of the Court by Justice Noble. All sitting; all concur. Venter was 
prepaid fees to represent a client in a divorce action. She filed a petition 
for dissolution but thereafter failed to prosecute the matter, and the 
client's case was dismissed for lack of prosecution. Venter never informed 
her client of the dismissal. Her client unsuccessfully attempted to contact 
her after learning from a friend who checked for him that his divorce was 
not final, and she has not returned any fees paid to her. The client filed a 
bar complaint, to which Venter never responded. The Inquiry Commission 
issued a five-count charge alleging violations of 1) SCR 3.130-1.3 by 
failing to act with reasonable diligence in her representation in the divorce 
action; 2) SCR 3.130-1.4(a)(3) by failing to tell the client the case was 
dismissed; 3) SCR 3.130-1.4(a)(4) by failing to respond to the client's 
requests for information and attempts to contact her; 4) SCR 3.130-1.5(a) 
by charging an unreasonable fee because she failed to prosecute the 
divorce action and did not refund any prepaid fee; and 5) SCR 3.130-
8.1(b) by failing to respond to the Office of Bar Counsel's requests for 
information. Venter did not answer the charge, and the matter was 
submitted to the Board of Governors as a default case under SCR 
3.210(1). The Board found her guilty of counts 1, 2, 3, and 5, and not 
guilty of count 4. The Board considered her disciplinary history, which 
included Kentucky Bar Ass'n. v. Venter, 463 S.W.3d 343 (Ky. 2015) 
(ordering 181-day suspension for multiple criminal charges and failures to 
carry through on client matters, apparently related to substance-abuse 
problem), and recommended Venter be suspended for sixty days to be 
served consecutively to the previously ordered suspension. Because 
neither the Office of Bar Counsel nor Venter sought review by the 
Supreme Court under SCR 3.370(7), and the Court declined review under 
SCR 3.370(8), the Board's decision was adopted in full under SCR 
3.370(9). 

 
IV.  DECEMBER 
 

A.  Contempt 
 

Cabinet for Health and Family Services v. J.M.G., 475 S.W.3d 600 (Ky. 
2015) 
 
Opinion of the Court by Justice Abramson. Minton, C.J.; Cunningham, 
Keller, Noble and Venters, JJ., sitting. All concur. Wright, J., not sitting. 
The Fayette Family Court found the Cabinet for Health and Family 
Services guilty of two instances of criminal contempt for procedural 
lapses during a child-neglect case, one lapse by a Cabinet social worker 
and one by a Cabinet attorney. Reversing one of the convictions and 
vacating the other, the Supreme Court discussed the procedures 
constitutionally appropriate to actions for indirect criminal contempt and 
reviewed the elements of criminal contempt. In one case (involving the 
attorney), the Court held that the evidence was insufficient to support the 

http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.3).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.5).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.1).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.1).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.210.pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.210.pdf
https://govt.westlaw.com/kyrules/Document/N6A1C0D60A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N6A1C0D60A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N6A1C0D60A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N6A1C0D60A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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family court's ruling and in the other case (involving the social worker) the 
Court remanded to afford the family court an opportunity either to dismiss 
the action or to clarify its findings. 

 
B.  Criminal Law 

 
1.  Dillard v. Commonwealth, 475 S.W.3d 594 (Ky. 2015). 

 
Opinion of the Court by Justice Abramson. Minton, C.J.; 
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. 
Wright, J., not sitting. Following a motor vehicle accident, Dillard 
entered a conditional plea for Failure of Owner to Maintain 
Required Insurance/Security. Prior to the district court holding a 
restitution hearing, Dillard appealed to the circuit court in an effort 
to secure a ruling as to whether restitution was available in the 
criminal matter to a driver injured in the accident allegedly caused 
by Dillard. The circuit court concluded that there was no "final 
action" from the district court, a necessary prerequisite to invoking 
the circuit court's appellate jurisdiction. The Court of Appeals on 
discretionary review affirmed the judgment of the lower court but, 
like the circuit court, decided to address the substantive restitution 
issue in an advisory manner. On discretionary review, the 
Supreme Court affirmed the lower courts' holdings with regard to 
the lack of appellate jurisdiction in the case and explained the 
compelling reasons for confining appellate review to final 
judgments. Given the absence of a final judgment, the Court 
declined to issue an advisory opinion as to whether restitution is 
statutorily available under these facts. 

 
2.  Commonwealth v. Cox, 2013-SC-000618-DG, 2015 WL 9242822 

(Ky.  Dec. 17, 2015). 
 

Opinion of the Court by Chief Justice Minton. All sitting. 
Abramson, Keller, and Venters, JJ., concur. Noble, J., concurs by 
separate opinion. Cunningham, J., dissents by separate opinion in 
which Wright, J., joins. Cox was arrested and convicted of DUI 
after being stopped at a roadblock. Cox challenged the 
constitutionality of the roadblock and the Court of Appeals 
reversed his conviction. In affirming the Court of Appeals' 
decision, the Supreme Court held that the stop employed in this 
case was illegal under the Commonwealth v. Buchanon3 
framework for reviewing the constitutionality of a police roadblock. 
Constitutional restrictions on DUI checkpoints are in place to limit 
officer discretion and to prevent arbitrary or unreasonable 
searches, which violate the Fourth Amendment. Specifically in this 
case, the lack of advance notice and the haste with which the stop 
was arranged unnecessarily risked unfettered police discretion.  

 
 

                                                
3
 Commonwealth v. Buchanon, 122 S.W.3d 565 (Ky. 2003). 
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3.  Greene v. Commonwealth, 475 S.W.3d 626 (Ky. 2015). 
 

Opinion of the Court by Chief Justice Minton. Minton, C.J.; 
Abramson, Cunningham, Keller, Noble and Venters, JJ., sitting. All 
concur. Wright, J., not sitting. Greene pled guilty and was 
sentenced to a host of criminal offenses and sentenced to twenty 
years' imprisonment, as part of a plea bargain with the 
Commonwealth. Prior to sentencing, he attempted to withdraw his 
guilty plea because of a miscommunication with his attorney about 
jail-time credit he would receive as part of his sentence. The trial 
judge denied his motion to withdraw, and Greene appealed to the 
Supreme Court. The Court reviewed his claim for an abuse of 
discretion because it concluded an ineffective-assistance-of-
counsel claim based on incorrect time-served estimations did not 
render the plea involuntary. Reviewing the plea under that 
standard, the Supreme Court affirmed his sentence because the 
misunderstanding did not undermine the Court's confidence in 
Greene's ultimate decision to accept the Commonwealth's plea 
bargain. 

 
4.  Commonwealth v. Young, 2013-SC-000367-DG, 2015 WL 

9242558 (Ky. Dec. 17, 2015), reh'g denied (May 5, 2016). 
 

Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble, Venters and Wright, JJ., sitting. 
Minton, C.J.; Abramson, and Cunningham, JJ, concur. Keller, J., 
concurs by separate opinion in which Venters and Wright, JJ., 
join. The appellees pleaded guilty to theft by deception of more 
than $10,000, a Class C felony, for having accepted living 
expenses from two different sets of prospective adoptive parents 
without disclosing that fact to either set of prospective parents. 
The total sum of the expenses received from both sets of 
prospective parents was used to exceed the $10,000 threshold, 
while the expenses taken from each set alone would have fallen 
below that threshold and thus only supported Class D felonies. 
The Court of Appeals reversed the convictions, holding that there 
was no theft by deception because the prospective parents paid 
the expenses knowing that there was no guarantee they would be 
allowed to adopt the unborn child and, therefore, the indictment 
should have been dismissed. The Supreme Court reversed in part 
and affirmed in part, holding that the indictment should not have 
been dismissed, but that the convictions should instead have been 
vacated. The Supreme Court concluded that the indictment could 
be dismissed only if it failed to state a theft charge on its face and 
that the indictment, in fact, alleged a theft charge by alleging the 
appellees took living expenses from both sets of prospective 
parents while hiding the fact that they were doing so. But the 
Supreme Court also determined that it was improper to charge the 
appellees with Class C felonies by using the sum of the total 
expenses taken from both sets of prospective parents rather than 
the expenses taken from the one set listed in the indictment, 
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where it was stipulated that a set of prospective parents gave the 
appellees less than the amount required for a Class C felony 
conviction. 

 
5.  Barker v. Commonwealth,  477 S.W.3d 583 (Ky. 2015). 

 
Opinion of the Court by Chief Justice Minton. Minton, C.J.; 
Abramson, Cunningham, Keller, Noble and Venters, JJ., sitting. All 
concur. Wright, J., not sitting. Abramson, J., concurs, and believes 
this case illustrates the value of the so-called Jefferson County 
method of voir dire (a method the trial court did not employ in this 
case) and underscores the wisdom of amending our criminal rules 
and administrative procedures to approve expressly of this more 
efficient and effective means of jury selection. 
 
On retrial following this Court's previous reversal of his conviction, 
Barker was again convicted of second-degree manslaughter. In a 
misguided attempt to get some degree of revenge, Barker went to 
the victim's apartment and slashed the tires of what Barker 
thought was the victim's car.  This was in the middle of the night, 
around 1:00 a.m. The victim's roommate saw Barker and told the 
victim. The two then chased Barker into an alley, at which point 
Barker drew his firearm and shot the victim, allegedly in an act of 
self-defense. 
 
On appeal, Barker alleged the trial court erred in giving a 
provocation qualification to Barker's self-defense instruction and 
the second-degree manslaughter instruction was erroneous. The 
Commonwealth filed a cross-appeal seeking the Court's 
certification of the law regarding the trial court's jury selection 
practices. 
 
The Court agreed with Barker and reversed his conviction 
because the trial court erroneously included the provocation 
qualification. In the Court's view, rather than attempting to provoke 
the victim, Barker was actively trying to avoid detection, sneaking 
around in the cover of darkness. Seeking revenge or wanting to 
anger the victim, alone, are not enough to warrant a provocation 
instruction. The Court also found erroneous the trial court's 
deviation from the second-degree manslaughter model instruction. 
The trial court's omission of a single clause forced the jury to find 
Barker acted both intentionally and wantonly. The Court rejected 
the Commonwealth's attempt to certify the law, holding that such 
an appeal from a conviction was not supported by the Kentucky 
Constitution.The Court noted that, in essence, the Commonwealth 
was seeking an advisory opinion and simply did not want to pay 
the price of a standard appeal. In the Court's view, the 
Commonwealth may only have the law certified after an acquittal. 
Any appeal filed by the Commonwealth following a conviction will 
simply be treated as a standard appeal. 
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6.  Kentucky v. Taylor, 477 S.W.3d 592 (Ky. 2015). 
 

Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble and Venters, JJ., sitting. All concur. 
Wright, J., not sitting. Taylor testified at a suppression hearing and 
did not object to the Commonwealth's use of that testimony as 
evidence of guilt at trial. Under Simmons v. U.S., 390 U.S. 377 
(1968) and Shull v. Commonwealth, 475 S.W.2d 469 (Ky. 1971), 
the use of such testimony as evidence of guilt at trial, over a 
criminal defendant's objection, violates his Fifth Amendment 
privilege against self-incrimination.  Although Taylor did not object 
to such use at trial, the Court of Appeals nevertheless found 
palpable error and reversed the conviction. In reversing the Court 
of Appeals, the Supreme Court held that the requirement of 
objection is a substantive aspect of the constitutional rule, such 
that failure to object was a waiver of the right, thus barring 
palpable-error review. 

 
7.  Ragland v. Commonwealth, 476 S.W.3d 236 (Ky. 2015). 

 
Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble and Venters, JJ., sitting. All concur. 
Wright, J., not sitting. Ragland was convicted of second-degree 
manslaughter, tampering with physical evidence, and of being a 
first-degree persistent felony offender, and was sentenced to 
twenty years in prison. The Supreme Court reversed his 
convictions and sentence, and the case was remanded for retrial. 
The Court held the trial court committed reversible error by 
including a "no duty to retreat" jury instruction – using the 
language of KRS 503.055(3) – with a general self-protection 
instruction and by inadequately instructing the jury on the 
justifiable use of force to protect against unwanted sexual 
intercourse compelled by threat or force under KRS 503.050(2). 
The evidence did not support giving the "no duty to retreat" 
instruction, which unnecessarily convoluted the jury's 
consideration of Ragland's self-defense claim, adding additional 
facts and conditions the jury reasonably, but incorrectly, would 
have perceived as necessary to find before accepting his self-
protection defense. 

 
C.  Family Law 

 
1.  Commonwealth v. S.H., 476 S.W.3d 254 (Ky. 2015). 

 
Opinion of the Court by Justice Keller. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. 
Wright, J., not sitting. After two findings of neglect or abuse, failed 
reunification efforts, and years of foster care, the Cabinet for 
Health and Family Services (the Cabinet) petitioned the family 
court to involuntarily terminate S.H.'s parental rights with respect 
to her four children.  At the final termination hearing, the Cabinet 

https://supreme.justia.com/cases/federal/us/390/377/case.html
https://supreme.justia.com/cases/federal/us/390/377/case.html
http://www.lrc.ky.gov/statutes/statute.aspx?id=19670
http://www.lrc.ky.gov/statutes/statute.aspx?id=19669
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sought to call the social services caseworker assigned to S.H. and 
her children and to admit corresponding reports and other 
documents into evidence.  S.H.'s counsel objected prior to the 
testimony and argued that the Cabinet had failed to comply with 
Family Court Rule of Practice and Procedure (FCRPP) 7(1)'s 
fourteen-day notice requirement. The family court ruled that 
FRCPP 7(1) did not apply to the termination hearing because the 
permanent custody of the children was not at issue and allowed 
entry of the testimony and exhibits. The caseworker's testimony 
and exhibits were the only proof offered at the hearing. Following 
a subsequent custody hearing, the family court terminated S.H.'s 
parental rights and continued custody with the Cabinet. On 
appeal, the Court of Appeals reversed and vacated the 
termination orders, finding that FCRPP 7(1) applied to the hearing 
because termination of S.H.'s parental rights permanently 
deprived her of custody. 
 
The Supreme Court affirmed the opinion of the Court of Appeals 
and remanded the case back to the family court.  In so doing, the 
Court found that FCRPP 7(1), by its unambiguous terms, requires 
fourteen days' notice of witnesses and exhibits in "any action in 
which the permanent custody or time-sharing of the child(ren) is in 
issue." Applying that language to S.H.'s termination hearing, the 
Court held that the permanent custody of S.H.'s children was in 
issue and that, therefore, FCRPP 7(1) applied. The Court 
reasoned that custody was in issue because when parental rights 
are terminated, permanent custody vests in the Cabinet or 
someone other than the parent. Furthermore, the Court 
considered the FCRPP as a whole as well as the magnitude of 
terminating parental rights and concluded that application of 
FCRPP 7(1) to termination proceedings appropriately affords 
parents all of the substantive and procedural protection the law 
allows.  Finally, the Court concluded that, although FCRPP 7(1) 
permits reasonable discretion to the family court to reduce the 
notice requirement, the family court abused its discretion in this 
case because no notice was given; thus, S.H. and her counsel 
were not able to prepare a full defense. 

 
2.  Sadler v. Buskirk, 478 S.W.3d 379 (Ky. 2015).  

 
Opinion of the Court by Justice Venters. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. 
Wright, J., not sitting. Prior to her 1997 divorce, wife was named 
as the designated beneficiary to receive the balance of her 
husband's IRA at his death. In the divorce settlement agreement, 
wife agreed to "make no claim upon any interest owned by 
[husband], now or in the future, in [husband's IRA]." The 
beneficiary designation on the IRA was never changed. When 
husband died several years after the divorce, the administratrix of 
his estate sought a declaration of rights voiding wife's purported 
interest in the proceeds of the IRA based upon the separation 

http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
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agreement disclaimer. Question presented: Whether the 
separation agreement disclaiming any interest in husband's IRA 
extinguished wife's interest as the designated beneficiary to 
receive the balance of the IRA at husband's death. HELD: The 
dissolution of the marriage did not automatically terminate the 
beneficiary designation on the IRA, reaffirming Ping v. Denton, 
562 S.W.2d 314 (Ky. 1978) and Hughes v. Scholl, 900 S.W.2d 
606 (Ky.1995). However, the designation can be implicitly 
overridden by a separation agreement in which the designated 
beneficiary agrees to forfeit that interest, or by a divorce decree 
ordering such a divestiture. The Court noted that specific 
language of the separation agreement disclaimed any interest in 
property "owned" by husband, "now or in the future." Unlike life 
insurance proceeds which cannot be "owned" by the insured 
policy holder, the fund held in the IRA was property that husband 
owned during his lifetime and, therefore, was disclaimed by wife. 

 
D.  Tax 

 
Estate of McVey v. Dep't of Revenue, Fin. and Admin. Cabinet, 480 
S.W.3d 233 (Ky. 2015) 

 
Opinion of the Court by Justice Noble. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. Wright, 
J., not sitting. In this dispute over inheritance taxes, the testator's will 
included a tax-exoneration provision directing that all taxes on transfers of 
estate property passing under or outside the will be paid by the estate on 
behalf of the beneficiaries as "costs of administration." In affirming the 
result of the Court of Appeals, which affirmed the Department's 
assessment of tax, the Supreme Court held: (1) that questions of law 
were to be reviewed de novo and that no deference was owed the Board 
of Tax Appeals because it does not administer the statutes at issue and 
because those statutes are not ambiguous; (2) that inheritance taxes paid 
by the estate on behalf of beneficiaries are not "costs of administration," 
which would otherwise be deducted from the value of distributive shares 
and reduce overall tax liability under KRS 140.090, because such costs 
are defined by law, not the will of the testator; and (3) that inheritance 
taxes paid by the estate on behalf of a beneficiary are a separate 
"bequest of tax" that is itself subject to inheritance taxes because it is a 
transfer of value from the estate to the beneficiary. The Department 
ignored that the will required payment of inheritance taxes for all taxable 
parts of the estate before calculation of any residue to be distributed to 
residuary beneficiaries, which affected the calculation of tax.  Its 
attempted correction of the inheritance tax-return resulted in an under-
calculation of the tax owed, meaning that at least the full amount of the 
tax so assessed was properly owed. However, the Department never 
claimed the Estate owed more tax than assessed or otherwise appealed 
the decision of the Court of Appeals affirming its assessment of tax. 

 
  

http://www.lrc.ky.gov/statutes/statute.aspx?id=28985
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E.  Attorney Discipline 
 

1.  Kentucky Bar Ass'n. v. Hill, 476 S.W.3d 874 (Ky. 2015). 
 

Opinion and Order of the Court. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. 
Wright, J., not sitting. Hill was charged with fifteen counts of 
alleged misconduct, primarily arising from Hill systematically 
misleading his clients about the status and progress of their 
respective cases. Following an evidentiary hearing, the trial 
commissioner issued a report finding Hill guilty of twelve of the 
fifteen counts and not guilty of the remaining three. The trial 
commissioner recommended that Hill be suspended from the 
practice of law for a period of five years. 
 
Under SCR 3.370(5)(a)(ii), the Board of Governors voted to reject 
the trial commissioner's report and to consider the matter by de 
novo review. Upon its independent review, the Board voted in 
agreement with the trial commissioner to find Hill guilty of the 
same twelve counts and not guilty of the remaining three. The 
Board recommended a 181-day suspension from the practice of 
law, along with a requirement that Hill continue to obtain 
substance abuse counseling through the KBA's Kentucky Lawyer 
Assistance Program (KYLAP). 
 
Hill did not contest the Board's findings of guilt and admitted to the 
underlying conduct and to his guilt concerning the twelve ethical 
violations. However, he argued that in light of the mitigation 
evidence he had presented – which included evidence of his 
depression, anxiety, alcoholism and other psychological factors 
affecting his life – the Board's recommended sanction was 
excessive. Hill suggested instead that he be sanctioned to 180 
days or less, subject to his continued compliance with his recovery 
under the guidance of KYLAP. 
 
The Court agreed with the Board that Hill was guilty of twelve 
disciplinary counts and not guilty of three. But the Court departed 
from both the trial commissioner's recommendation and the 
Board's recommendation with respect to Hill's sanctions and 
instead suspended Hill from the practice of law for a period of 
eighteen months, subject to review by the Character and Fitness 
Committee and other requirements under the Supreme Court 
Rules. The Court also conditioned Hill's reinstatement upon his 
continued treatment for substance abuse through KYLAP. 
 

2.  Kentucky Bar Ass'n. v. Francis, 476 S.W.3d 892 (Ky. 2015). 
 

Opinion and Order of the Court. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. 
Wright, J., not sitting. In August 2014, Francis was suspended 
from the practice of law for 181 days. In the Supreme Court's 

https://govt.westlaw.com/kyrules/Document/N6A1C0D60A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Opinion and Order, Francis was instructed to notify "all of his 
clients of his inability to represent them and of the necessity and 
urgency of promptly retaining new counsel." Approximately ten 
days later, one of Francis' clients learned of his suspension 
through a third party. The client contacted Francis and requested 
that he return the funds she had recently provided for Francis's 
representation of her son in a criminal matter. Francis responded 
but did not return the money. A bar complaint was served upon 
Francis, who failed to respond. The Inquiry Commission then filed 
a three-count Charge against Francis alleging violations of SCR 
3.130-1.5(a) (charging an unreasonable fee); SCR 3.130-1.16(d) 
(failure to protect client's interest upon termination of 
representation, including refunding any advanced payment or fee); 
and SCR 3.130-8.1(d) (failure to respond to a lawful demand for 
information from an admissions or disciplinary authority). Francis 
again failed to respond. 
 
The case proceeded to the Board, and Francis was ultimately 
found guilty of committing all three disciplinary infractions. Neither 
Francis nor the Office of Bar Counsel requested that the Court 
take review of the Board's decision under SCR 3.370(7), and the 
Court declined to independently review the Board's decision. The 
Court concluded that the Board's findings were adequately 
supported by the record and that its recommended period of 
suspension was suitable punishment. Accordingly, the Court 
suspended Francis from the practice of law for sixty days, to run 
consecutively to the 181-day suspension previously imposed. 

 
3.  Mefford v. Kentucky Bar Ass'n., 474 S.W.3d 923 (Ky. 2015). 

 
Opinion and Order of the Court. All sitting; all concur. In 
September 2014, Mefford was suspended from the practice of law 
for his plea of guilty to two felony offenses. Mefford subsequently 
moved to withdraw his membership from the KBA under terms of 
permanent disbarment. The KBA did not object to Mefford's 
motion to withdraw. The Court agreed and ordered Mefford 
permanently disbarred from the practice of law in Kentucky. 
 

4.  Murray v. Kentucky Bar Ass'n., 474 S.W.3d 924 (Ky. 2015). 
 
Opinion and Order of the Court. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. 
Wright, J., not sitting. Murray moved to withdraw her membership 
from the KBA. At the time, she did not have any disciplinary 
investigations, complaints, or charges pending against her. In 
September 2005, the Court granted her motion to withdraw. In 
April 2014, Murray applied for restoration to the practice of law in 
Kentucky under SCR 3.500(3). The Court reviewed Murray's 
application and concluded that she had satisfied all of the 
necessary requirements under the rules. Accordingly, Murray was 
restored to KBA membership and the practice of law in Kentucky. 

http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.5).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.5).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(8.1).pdf
https://govt.westlaw.com/kyrules/Document/N6A1C0D60A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.500.pdf
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5.  Kentucky Bar Ass'n. v. An Unnamed Attorney, 476 S.W.3d 886 
(Ky. 2015). 
 
Opinion and Order of the Court. Minton, C.J.; Abramson, 
Cunningham, Keller, Noble, and Venters, JJ., sitting. All concur. 
Wright, J., not sitting. While representing her son in a child 
custody dispute, Respondent sent a letter containing legal 
arguments and other documents to a New York Court Clerk 
without sending a copy to the adverse party and without being 
admitted to practice law in New York. The Kentucky Bar 
Association investigated and, following a full evidentiary hearing, 
the trial commissioner found that Respondent violated SCR 3.130-
3.5(b) (ex parte communication) and SCR 3.130-5.5(a) 
(unauthorized practice of law) and recommended a private 
reprimand and additional continuing legal education ethics 
classes. Finding the trial commissioner's findings and 
recommendation to be supported by the record and the law, the 
Supreme Court declined to review the decision and adopted the 
trial commissioner's recommendation pursuant to SCR 3.360(4). 
 

V.  FEBRUARY 
 

A.  Certification of Law 
 

Winter v. Wolnitzek, 482 S.W.3d 768 (Ky. 2016) 
 
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.; 
Cunningham, Hughes, Keller, and Venters, JJ., concur. Noble, J., concurs 
in part and dissents in part by separate opinion in which Wright, J., joins. 
Certification of Law Request from the United States District Court for the 
Eastern District of Kentucky. Questions presented: The United States 
District Court for the Eastern District of Kentucky requested the Kentucky 
Court to certify three multi-part questions of law related to Supreme Court 
Canons 5A(1)(a), 5A(1)(b), and 5B(1)(c).  Held: 1) A judicial candidate is 
allowed to identify himself as a member of a political party but may not 
represent himself (or his opponent) as the nominee of a political party; 2) 
A judicial candidate cannot hold a formal or informal position in an 
organization whose principal purpose is to further the election or 
appointment of candidates to political office or achieve success for the 
political party; 3) A judicial candidate cannot make a statement that is 
objectively factually untrue, such as he is seeking re-election after initially 
being appointed to a position; a candidate is not prohibited from 
expressing subjective opinions and puffery. 

 
B.  Criminal Law 

 
1.  Parker v. Commonwealth, 482 S.W.3d 394 (Ky. 2016). 

 
Opinion of the Court by Justice Hughes. All sitting; all concur. 
Defendant was convicted of two counts of first-degree robbery, 
tampering with physical evidence, and being a convicted felon in 

http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(3.5).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(3.5).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(3.5).pdf
https://govt.westlaw.com/kyrules/Document/N6932E5E0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NDF2A2AE0D36011E28F8D99FFC8E57047?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NDF2A2AE0D36011E28F8D99FFC8E57047?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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possession of a handgun. He was sentenced as a second-degree 
persistent felon to twenty-five years in prison. Affirming the 
convictions and the sentence, the Supreme Court deemed non-
prejudicial unpreserved claims of Moss v. Commonwealth, 949 
S.W.2d 579 (Ky. 1997); Robinson v. Commonwealth, 926 S.W.2d 
853 (Ky. 1996) error, and held that the trial court had not abused 
its discretion by denying an eve-of-trial request for time to have 
the Commonwealth's DNA evidence independently analyzed. The 
Commonwealth's evidence had long been known to the defense, 
and the defendant offered no valid reason for excusing his delay 
in seeking the analysis. 

 
2.  Ivey v. Commonwealth, 2014-SC-000345-MR, 2016 WL 671153 

(Ky. Feb. 18, 2016). 
 

Opinion of the Court by Justice Noble. All sitting. Minton, C.J.; 
Cunningham, Hughes, Keller and Wright, JJ., concur. Venters, J., 
concurs in result only by separate opinion. Ivey was convicted of 
two counts of rape of a minor. One of the crimes resulted in a 
child, and expert testimony about a DNA paternity test was used 
to establish that Ivey was the father. Ivey claimed (1) that the DNA 
expert should not have been allowed to testify about the ultimate 
probability of paternity based on an assumed 50 percent prior 
probability of paternity, and instead should have been limited to 
testimony about the paternity index, a calculation based on the 
DNA evidence alone; and (2) that the expert invaded the province 
of the jury by instructing it on how to consider the evidence. His 
primary complaint was that the 50 percent prior probability made 
improper assumptions about the evidence and resulted in an 
unreliable, if not misleading, probability of paternity. 
 
In affirming, the Supreme Court held (1) Ivey had not established 
that the expert's method was improper; and (2) that rather than 
invading the province of the jury, the expert's testimony properly 
assisted the jury in understanding the evidence or determining a 
fact in issue. 

 
3.  Jackson v. Commonwealth, 481 S.W.3d 794 (Ky. 2016).  

 
Opinion of the Court by Justice Venters. All sitting; all concur. 
Criminal Direct Appeal. Questions presented: 1) Whether the 
Appellant was entitled to a "no duty to retreat" jury instruction in 
connection with his claim of self-defense; 2) whether evidence of 
Appellant's prior juvenile adjudication was properly admitted in the 
penalty phase of the trial; and 3) whether the comity previously 
accorded by the Supreme Court to KRS 532.055(2)(a)(6), which 
authorizes the use of prior juvenile court adjudications as 
evidence in criminal trials, should no longer apply. Held: 1) 
Because Appellant was concluding an illegal drug deal (collecting 
money owed) when he shot and killed the victim, he was not 
entitled to a "no duty to retreat" instruction under KRS 503.055(3);  

http://www.lrc.ky.gov/statutes/statute.aspx?id=39605
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19670


1-57 
 

2) having a witness read from a summary of Appellant's juvenile 
record, rather than introducing the actual juvenile records of his 
adjudication, did not unduly prejudice the Appellant. The evidence 
was properly admitted;  3) in Commonwealth v. Reneer, 734 
S.W.2d 794 (Ky.1987), the Supreme Court granted comity to KRS 
532.055.  Appellant's case does not present an abuse or injustice 
to compel reconsideration of the comity previously granted. 

 
4.  Commonwealth v. Dixon, 482 S.W.3d 386 (Ky. 2016).  

 
Opinion of the Court by Justice Keller. All sitting; all concur. Acting 
on an anonymous complaint, Kentucky State Police (KSP) 
troopers approached a residential trailer in which they suspected 
Dixon was living and manufacturing methamphetamine.  While 
one trooper proceeded toward the front door to perform a 
warrantless knock and talk, another trooper walked around the 
maintained area surrounding the trailer to watch for anyone fleeing 
out the backdoor. From this position, about fifteen feet behind the 
trailer, the trooper observed evidence of methamphetamine 
manufacturing on the back porch. Suspecting that the trailer was 
an active methamphetamine lab, the troopers entered the trailer 
pursuant to exigent circumstances and cleared the inhabitants for 
safety reasons. During their sweep, the troopers observed further 
evidence of methamphetamine manufacturing in plain view. Based 
on these observations, KSP ultimately obtained a search warrant 
and later charged Dixon with numerous drug charges. 
 
Dixon moved to suppress all evidence collected from the trailer 
and argued that the troopers unlawfully exceeded the scope of the 
knock and talk by entering the protected curtilage of his residence. 
After a suppression hearing, the trial court denied Dixon's motion. 
The Court of Appeals reversed, finding that the trooper invaded 
the curtilage of Dixon's residence when he stood within fifteen feet 
of the trailer. 
 
The Supreme Court reversed the Court of Appeals and reinstated 
the trial court's judgment. In so doing, the Court considered United 
States v. Dunn's4 four-factor curtilage analysis to determine 
whether the trooper's vantage point was within the trailer's 
protected curtilage.  The Court found that the vantage point's 
proximity to the residence weighed in favor of suppression. 
However, after considering the remaining factors, including the 
presence of a surrounding enclosure, the area's use, and what the 
resident had done to secure his privacy, the Court concluded that, 
viewed in totality, the trooper's vantage point was outside the 
trailer's curtilage. The Court reasoned that the trooper stood in the 
unmaintained area behind the trailer, and that there was no 
evidence that Dixon used this area as an extension of his 
residence or intended to keep it private. Therefore, Dixon's Fourth 

                                                
4
 United States v. Dunn, 480 U.S. 294 (1987). 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=39605
http://www.lrc.ky.gov/Statutes/statute.aspx?id=39605
https://supreme.justia.com/cases/federal/us/480/294/case.html
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Amendment rights were not violated when the troopers relied on 
their observations to enter his trailer and later obtain a search 
warrant. 

 
C.  Employment Law 

 
Norton Healthcare, Inc. v. Deng, 2013-SC-000527-DG, 2016 WL 962600 
(Ky. Feb. 18, 2016) 
 
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.; 
Cunningham, Hughes, Noble, Venters, and Wright, JJ., concur. Keller, J., 
concurs in result only. The trial court awarded Norton Healthcare 
summary judgment against a Kentucky Civil Rights Claim premised on 
Norton's alleged unlawful retaliation for Lual Deng (formerly Jacob Aker) 
filing a claim for racial discrimination. Specifically, Aker alleged that 
Norton failed to rehire him for a position because of a prior claim he filed 
against Norton, despite never actually applying for a position. The Court 
of Appeals reversed Norton's summary judgment because it concluded 
that it would have been a futile gesture for Aker to apply for a position 
because Norton clearly established it would not consider Aker for 
employment. Norton appealed to this Court, arguing that (1) KRE 408 
bars admission of a telephone conversation between the parties' 
attorneys that formed the basis for Aker's claims; (2) the futile gesture 
doctrine is inapplicable to this case; and (3) Aker could not establish a 
prima facie retaliation claim. 
 
The Supreme Court reversed the Court of Appeals. First, the Court did 
not find KRE 408 applied to the conversation between attorneys. The 
conversation was more aptly characterized as a verbalization of the 
parties' demands, rather than an attempt to settle the dispute. Second, 
the Court held that the "futile gesture" doctrine is inapplicable because it 
was never argued at the trial court. Such unpreserved arguments are 
inappropriate for appellate review sua sponte. Finally, the Court agreed 
that Aker failed to establish a prima facie retaliation claim under the 
Kentucky Civil Rights Act. Accordingly, the Court reinstated summary 
judgment in Norton's favor. 

 
D.  Evidence Law 

 
Gray v. Commonwealth, 480 S.W.3d 253 (Ky. 2016) 

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. Gray 
was convicted on two counts of murder and one count of tampering with 
physical evidence, and was sentenced to forty-five years' imprisonment. 
He asserted a number of issues on appeal. Most notably, he claimed the 
trial court erroneously admitted a coerced confession against him at trial. 
The facts establish that Gray was interrogated for over five hours with the 
camera turned off, and law enforcement officers invoked a multitude of 
false evidentiary claims, including forged documents purporting to 
represent the results of a Kentucky State Police DNA lab report 
confirming that forensic evidence linked him to the murder. A unanimous 

https://govt.westlaw.com/kyrules/Document/N90670520A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N90670520A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Court reversed the trial court's decision not to suppress the evidence. The 
Court held that in instances where police use false documents to obtain a 
confession, a criminal defendant is entitled to a rebuttable presumption 
that the use of such documents is coercive. Because the Commonwealth 
was unable to rebut the coercive nature of this interrogation method, the 
Court reversed Gray's conviction and ordered a new trial. 
 
The Court also took interest in the trial court's refusal to allow Gray to 
introduce an alternate perpetrator theory in his defense. He was not 
permitted to introduce the evidence because the trial court interpreted the 
Supreme Court's prior decision in Beaty v. Commonwealth5 to require 
proof of both motive and opportunity as a prerequisite to introduction. The 
Court took this opportunity to clarify alternate perpetrator evidence law, 
and to affirmatively declare that only the relevance provisions of the 
Kentucky Rules of Evidence are dispositive. The true test for admission of 
an alternate perpetrator theory is whether a defendant can establish such 
a theory is relevant and whether the theory's probative value is enough to 
counteract the great risk of confusion to the jury underlying many 
alternate perpetrator theories. In this case, the Court concluded Gray 
presented enough evidence to warrant admission of his theory. 

 
E.  Family Law 

 
1.  Davis v. Davis, 2014-SC-000751-DG, 2016 WL 671647 (Ky. Feb. 

18, 2016). 
 

Opinion of the Court by Justice Cunningham. All sitting; all concur. The 
Appellant, Linda Davis, and her former husband, Matthew, 
divorced in 2003. Pursuant to a property settlement agreement 
("Agreement"), Matthew agreed "to maintain his policy of life 
insurance with Monumental Life Insurance Company in the total 
amount of $100,000.00 and will keep [Linda] as the beneficiary." 
Matthew died in 2011. Six weeks prior to his death, Matthew 
changed the beneficiary on his Monumental Policy to his then-wife 
of two years, the Appellee, Karen Davis. Linda filed a proof of 
claim against his estate premised upon a breach of the Agreement 
which was denied. Linda intervened in the present action as a 
third party plaintiff to file a competing claim to the life insurance 
proceeds. Because the Agreement was not properly referenced or 
incorporated into the final decree dissolving Linda and Matthew's 
marriage, the court held that the Agreement was unenforceable.  
The Court of Appeals affirmed. The Supreme Court of Kentucky 
reversed and remanded. The Court held that a settlement 
agreement involving property division that was not properly 
incorporated or referenced in the final decree of dissolution may 
be enforced through an independent contract action. The Court 
also held that Linda is entitled to pursue all equitable claims and 
remedies available at common law. This includes a claim for 

                                                
5
 Beaty v. Commonwealth, 125 S.W.3d 196, 208 (Ky. 2003). 
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unjust enrichment and the imposition of a constructive trust.2. 
 A.H. v. W.R.L., 482 S.W.3d 372 (Ky. 2016). 

 
Opinion of the Court by Justice Cunningham. All sitting; all concur. 
At issue was whether a biological mother's ex-partner, Amy, could 
intervene in a stepparent adoption proceeding. Amy also filed a 
motion for shared custody and visitation. The Kenton County 
Family Court granted Amy's motion to intervene and dismissed the 
adoption proceeding. The Court of Appeals reversed and held that 
Amy did not have standing to seek adoption. The Supreme Court 
of Kentucky reversed the Court of Appeals and reinstated the trial 
court's order granting intervention and dismissing the stepparent 
adoption action. The Court held that intervention as a matter of 
right under CR 24.01 was proper here because Amy asserted a 
cognizable custodial interest for purposes of intervening in an 
adoption proceeding. 

 
F.  Limited Representation Agreements 

 
Persels & Assoc., LLC v. Capital One Bank (USA), 481 S.W.3d 501 (Ky. 
2016)  

 
Opinion of the Court by Justice Cunningham. All sitting. Hughes, Keller, 
Noble, Venters and Wright, JJ., concur. Minton, C.J., concurs in result 
only. At issue was whether an attorney providing limited-representation to 
a pro se party was required to sign all pleadings and other court filings, 
which the attorney either drafted or aided in drafting. The trial court 
answered this question in the affirmative and sanctioned the attorneys 
involved in this case for their failure to sign such pleadings and papers. 
The Court of Appeals affirmed. The Supreme Court of Kentucky reversed 
and held that limited-representation agreements are permissible so long 
as they are reasonable under the circumstances and satisfy additional 
mandates discussed in the Court's opinion. The Court specifically 
determined that the attorneys providing limited-representation in the 
present case were not required to sign the documents prepared as part of 
the limited-representation. As such, CR 11 does not apply. The Court 
remanded for the trial court to determine the reasonableness of the 
limited-representation agreements at issue here. 

 
G.  Workers' Compensation  

 
1.  Trane Commercial Sys. v. Tipton, 481 S.W.3d 800 (Ky. 2016).  

 
Opinion of the Court by Justice Keller. All sitting; all concur. The 
only issue before the Court was whether the ALJ properly denied 
Delana Tipton's claim for temporary total disability benefits (TTD). 
Tipton, who had worked for Trane for twenty years, injured her 
knee while testing industrial air conditioning units. Tipton, who had 
been released to return to lighter duty work, returned to work at 
Trane but in a different job. Several months later, her physician 
released her to return to her pre-injury job duties. However, Tipton 

https://govt.westlaw.com/kyrules/Document/N82102C00A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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did not believe she could perform that job so she bid on and was 
permanently placed in a lighter duty job. The ALJ denied Tipton's 
request for TTD during the period following her return to work and 
before her release to return to her pre-injury job duties. The Board 
affirmed, but the Court of Appeals reversed, finding that, while on 
lighter duty, Tipton was not performing the type of work she 
performed pre-injury, and she was therefore entitled to TTD. 
 
The Supreme Court reversed the Court of Appeals. In doing so, 
the Court analyzed previous opinions wherein the Court had found 
entitlement to TTD following a release to return to work. As the 
Court noted, in all of those prior cases, the claimant had not 
actually returned to work. Furthermore, the Court noted that the 
ALJs, the Board, and the Court of Appeals had occasionally used 
the definition of "work" as used in KRS 342.730 for the word 
"employment" as used in KRS 342.0011. Those two words have 
different meanings. As the Court noted, the purpose of TTD is to 
compensate injured workers for lost wages. 
 
Paying TTD to an injured worker who has returned to 
employment, simply because that employee is not performing the 
same type of work, does nothing to forward the purpose of TTD. 
Therefore, absent extraordinary circumstances, an award of TTD 
benefits is inappropriate if an injured employee has been released 
to return to customary employment, i.e. work within her physical 
restrictions and for which she has the experience, training, and 
education, and the employee has actually returned to 
employment. Finally, the Court did not attempt to define what 
those extraordinary circumstances might be, but stated that an 
ALJ who makes such an award must set forth specific evidence 
based reasons for doing so. 

 
2.  Hampton v. Flav-O-Rich Dairies, 2015-SC-000095-WC, 2016 WL 

671726 (Ky. Feb. 18, 2016). 
 

Opinion of the Court by Justice Keller. All sitting; all concur. The 
ALJ found Glenn Hampton to be permanently totally disabled. 
Flav-O-Rich appealed to the Board, arguing, in pertinent part, that 
the ALJ's opinion lacked sufficient findings to permit a meaningful 
review. The Board agreed, vacating the ALJ's opinion and 
remanding for additional findings of fact. Hampton filed a petition 
for review with the Court of Appeals, arguing that the ALJ's 
opinion was sufficient, and his findings were based on evidence of 
substance. The Court of Appeals dismissed Hampton's appeal as 
prematurely filed from a non-final Board opinion. The Supreme 
Court reversed the Court of Appeals. Because the Court of 
Appeals had not addressed the substance of Hampton's appeal, 
the only issue decided by the Court was whether the Board's 
opinion was final and appealable. 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
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In finding that the Board's opinion was final and appealable, the 
Supreme Court first held that an opinion of the Board is final and 
appealable if it divests a party of a vested right, authorizes, or 
requires a different award on remand. The Court clarified that the 
insertion of the word "and" for "or" in dicta in Whittaker v. Morgan, 
52 S.W.3d 567, 569 (Ky. 2001) was incorrect.  Applying the 
correct test to Hampton's claim, the Court found that the Board's 
opinion vacating the ALJ's opinion divested Hampton of a vested 
right – the ALJ's finding of permanent total disability. The Court 
also held that by vacating the ALJ's opinion, the Board nullified 
that opinion, thus authorizing the ALJ to enter a different award on 
remand. Thus, the Court remanded the claim to the Court of 
Appeals with instructions for it to consider the merits of Hampton's 
appeal. 

 
3.  Fuertes v. Ford Motor Co., 481 S.W.3d 808 (Ky. 2016). 

 
Opinion of the Court. All sitting; all concur. Fuertes suffered a 
work-related accident while employed by Appellee, Ford Motor 
Company.  Before his workers' compensation claim could be 
resolved, Fuertes was fired by Ford for "performance related 
issues." Fuertes contends that he was fired because of his work-
related injuries. After a review of the evidence, the ALJ found that 
Fuertes suffered a work-related injury to his right shoulder, right 
knee and neck. The ALJ declined to apply the two multiplier, KRS 
342.730(1)(c)(2), to Fuertes's award because "[t]here is no 
evidence that [Fuertes'] cessation of employment was the result of 
his work-related injury." Chrysalis House, Inc. v. Tackett, 283 
S.W.3d 671 (Ky. 2009) overruled by Livingood v. Transfreight, 
LLC., 467 S.W.3d 249 (Ky. 2015). After a series of appeals and 
remands, the Board ultimately agreed.  The Court of Appeals 
affirmed the Board, and this appeal followed. 
 
The Court reversed and remanded. Since the ALJ issued his 
latest opinion, the Court reversed the portion of Chrysalis House, 
283 S.W.3d at 671, which held that the claimant's failure to earn 
the same or greater wages must be related to the work-related 
injury before the two multiplier may be awarded.  Livingood v. 
Transfreight, LLC, 467 S.W.3d 249 (Ky. 2015). Instead now "KRS 
342.730(1)(c)(2) permits a double income benefit during any 
period that employment at the same or a greater wage ceases 'for 
any reason, with or without cause,' except where the reason is the 
employee's conduct shown to have been an intentional, deliberate 
action with a reckless disregard of the consequences either to 
himself or to another." Thus, on remand, the ALJ is to review the 
facts and apply the standard provided in Livingood. 
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The Court further held that since it is unlikely that the claimant 
would admit to misconduct, and since proving that type of 
misconduct occurred is a defense against application of the two 
multiplier, the burden of proof is upon the employer to show the 
claimant's termination was caused by the type of behavior 
described in Livingood. 

 
H.  Writs 

 
Lehmann v. Gibson, 482 S.W.3d 375 (Ky. 2016) 

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. Allen 
Lloyd Lehmann was charged with various sexual-abuse crimes that 
occurred during his tenure as an ordained pastor of the Assembly of God 
Church. While those charges were pending, the victims filed a civil suit 
against Lehmann. The Commonwealth moved to intervene in Lehmann's 
civil action and sought to stay discovery, pending the resolution of its 
criminal prosecution. The trial court allowed the Commonwealth's 
intervention and stayed civil discovery – namely, Lehmann's attempts to 
take the victims' depositions. Lehmann sought a writ of mandamus from 
the Court, directing the trial court to allow him to proceed with discovery. 
 
A matter of first impression, the Court denied the writ and held the trial 
court did not act erroneously in staying discovery during a pending, 
closely related criminal trial. In the Court's view, a party could circumvent 
the strict rules of criminal discovery by obtaining information via civil 
discovery – a much broader process. The trial court's stay was not 
erroneous because it operated to protect the integrity of the court's 
procedural rules and criminal process. The Court listed seven factors trial 
courts could consider in deciding whether to stay civil discovery when 
faced with simultaneous civil and criminal proceedings: (1) the extent to 
which the evidentiary material in the civil and criminal cases overlap; (2) 
the status of the criminal proceeding; (3) the interests of any parties in 
staying the civil proceeding; (4) the prejudice to any parties from staying 
the civil proceeding; (5) the interests of persons that are not parties to the 
litigation; (6) court convenience; and (7) the public interest in the pending 
civil and criminal actions. 

 
I.  Attorney Discipline 

 
1.  Kentucky Bar Ass'n. v. Moore, 480 S.W.3d 273 (Ky. 2016). 

 
Opinion and Order of the Court by Chief Justice Minton. All sitting; 
all concur. The Ohio Supreme Court suspended Moore for two 
years with conditions based on the parties' agreed stipulations of 
facts and violations. The suspension was related to Moore's 
involvement in two separate shoplifting incidents and his 
subsequent false statements to the Cincinnati Bar Association 
regarding his conduct.  At the KBA's request, the Supreme Court 
of Kentucky issued a show-cause order requiring Moore to show 
cause why identical reciprocal discipline should not be imposed 
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under SCR 3.435. Moore filed a response but it did not establish 
legally sufficient grounds to prevent the imposition of identical 
reciprocal discipline. Accordingly, the Court granted the KBA's 
request and suspended Moore from the practice of law in the 
Commonwealth for a period of two years, with the second year 
stayed subject to the conditions outlined in the Supreme Court of 
Ohio's order of suspension. 

 
2.  Kentucky Bar Ass'n v. Sparks, 480 S.W.3d 278 (Ky. 2016).  

 
Opinion and Order of the Court by Chief Justice Minton. All sitting; 
all concur. Sparks settled a personal injury lawsuit on behalf of a 
client and received an $11,000 check, which he deposited into a 
non-IOLTA escrow account. Sparks failed to follow-up with his 
client regarding the status of the settlement check and failed to 
respond to requests to provide regular, written status reports to his 
client and to release all money owed to his client. A bar complaint 
was filed against Sparks, who failed to respond. The Inquiry 
Commission then issued a six-count charge against Sparks 
alleging violations of various disciplinary rules. The Commission 
further remanded the matter for Bar Counsel to determine if 
Sparks had an escrow account and if documentation regarding the 
account could be obtained. 
 
Sparks filed for leave to file an answer. Another attorney, 
Marshall, agreed to represent Sparks pro bono. Shortly thereafter, 
Sparks wired $11,000 into Marshall's escrow account to be 
appropriately dispersed. Marshall also filed an answer on behalf of 
Sparks, stating that Sparks was prepared to make substantial 
admissions of fault and raising concerns regarding Sparks' mental 
and emotional health, which may have resulted in his inattention 
to his client and the KBA. 
 
Following a hearing, the trial commissioner found that five of the 
six counts against Sparks had been proven by a preponderance of 
the evidence and expressed concerns about Sparks' mental status 
and his understanding of the use of escrow accounts. The trial 
commissioner recommended that Sparks be suspended from the 
practice of law for 181 days, 120 days of which should be 
probated on the condition that Sparks attend thirty hours of ethics 
education and business management education, including the use 
of escrow accounts. The Board of Governors approved the trial 
commissioner's recommendation, and Bar Counsel filed a Notice 
for the Court to review the Board's decision under SCR 3.370(7). 
 
After reviewing previous cases involving similar misconduct, the 
Court agreed with the Board's recommendation and suspended 
Sparks from the practice of law for 181 days, with sixty-one days 
to serve and the balance probated for two years with conditions. 
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3.  Kentucky Bar Ass'n. v. Conrad, 480 S.W.3d 276 (Ky. 2016). 
 

Opinion and Order of the Court by Chief Justice Minton. All sitting; 
all concur. The Supreme Court of Illinois suspended Conrad for 
six months for the unauthorized practice of law and for engaging 
in conduct involving dishonesty, fraud, deceit, or mis-
representation. At the KBA's request, the Supreme Court of 
Kentucky issued a show-cause order requiring Conrad to show 
cause why identical reciprocal discipline should not be imposed 
under SCR 3.435(4). Conrad failed to show cause, and the Court 
imposed reciprocal discipline, suspending Conrad from the 
practice of law for a period of six months. 

VI.  MARCH 
 

A.  Contract Law 
 

State Farm Mutual Automobile Insurance Company v. Riggs, 484 S.W.3d 
724 (Ky. 2016) 

 
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.; 
Cunningham, Hughes, JJ., concur. Noble, J., concurs by separate 
opinion. Keller, J., dissents by separate opinion in which Venters and 
Wright, JJ., join. Riggs was injured in an automobile accident and sued 
the adverse driver for negligence. He settled the claim for the driver's 
automobile-liability insurance policy limits. Before dismissing the suit, 
Riggs asserted a claim against his own automobile-liability insurer, State 
Farm, for underinsured motorist benefits (UIM). Riggs filed his UIM claim 
three years to the day after the date of the automobile accident. State 
Farm denied UIM liability because Riggs's insurance policy contained a 
limitation provision that gave Riggs two years from the date of the 
accident or date of the last basic reparation benefit (BRB) payment, 
whichever occurred later, within which to make a UIM claim. 
 
The trial court granted summary judgment for State Farm but the Court of 
Appeals reversed, holding that the State Farm policy provision limiting the 
time for making the UIM claim was void because it was unreasonable. 
The Supreme Court reversed the Court of Appeals and reinstated the 
judgment of the trial court, holding that State Farm's limitation provision 
was reasonable. The Court noted that the provision tracked nearly 
verbatim the two-year statute of limitations for tort claims found in 
Kentucky's Motor Vehicle Reparations Act (KMVRA) and that two years 
was not an unreasonable period of time for an insured to discover 
whether a tortfeasor is underinsured or uninsured. 

 
B.  Criminal Law 

 
1.  Craft v. Commonwealth, 483 S.W.3d 837 (Ky. 2016). 

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
Craft filed a matter-of-right appeal, contending that the statute 
authorizing prosecutorial peremptory strikes for potential jurors is 

https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.435.pdf
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unconstitutional and that he was entitled to a directed verdict on 
his intentional homicide charge. The Court reaffirmed that Section 
116 of the Kentucky Constitution declares that the Supreme Court 
is the final arbiter of court rules and procedure within the 
Commonwealth. But because Craft failed to notify the Attorney 
General that he was challenging the constitutionality of a statute, 
KRS 418.075 comprehensively precluded review of his claim. As 
well, he was not entitled to a directed verdict for intentional 
homicide because a reasonable jury could conclude his actions 
intended to cause death or exhibited conduct that created a grave 
risk under circumstances manifesting extreme indifference to 
human life. A person's state of mind may be inferred from his 
actions preceding and following the offense, so the fact that no 
one actually saw Craft kill the victim does not preclude a 
reasonable conviction for intentional homicide. 

 
2.  Abney v. Commonwealth, 483 S.W.3d 364 (Ky. 2016). 

 
Opinion of the Court by Justice Noble. All sitting; all concur. A 
warrant to search the Appellant's home, by which police 
discovered evidence of drug-related crimes, was issued based on 
a police affidavit recounting observations made by the Appellant's 
son of drug activity by the Appellant at his home. The affidavit did 
not state the date and time when the drug activity was observed; 
Abney claimed this rendered the search warrant invalid, citing the 
rule in Henson v. Commonwealth, 347 S.W.2d 546 (Ky. 1961) 
overruled by Abney v. Commonwealth, 483 S.W.3d 364 (Ky. 
2016), that a search-warrant "affidavit is defective unless it 
discloses the time at which the observation was made … if the 
affidavit shows on its face that it is based on information or belief." 
Id. at 546. After the trial court denied his motion to suppress, 
Abney entered into a conditional guilty plea and appealed the 
suppression decision to the Court of Appeals, which affirmed. The 
Supreme Court granted discretionary review to address whether 
the rule in Henson remained viable, or whether it had been 
replaced by the totality-of-the-circumstances test of Illinois v. 
Gates, 462 U.S. 213 (1983); Beemer v. Commonwealth, 665 
S.W.2d 912 (Ky. 1984). The Court held that Henson's bright-line 
rule no longer controlled and that the validity of a search-warrant 
affidavit and the resulting warrant is instead determined under the 
totality of the circumstances. The Court agreed with the trial court 
and Court of Appeals that, under that test, the affidavit here was 
sufficient to support the issuance of the warrant. 

 
3.  Dickerson v. Commonwealth, 485 S.W.3d 310 (Ky. 2016). 

 
Opinion of the Court by Justice Noble. Minton, C.J.; Cunningham, 
Hughes, Keller and Venters, JJ., concur. Wright, J., not sitting. 
The Appellant, Jason Dickerson, was convicted of murder and 
four counts of first-degree criminal abuse, and was sentenced to 
life in prison. The charges stemmed from his physical abuse of his 

http://www.lrc.ky.gov/legresou/constitu/116.htm
http://www.lrc.ky.gov/legresou/constitu/116.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=18023
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwjLtuTH8srNAhVNgiYKHVXeBhUQFggvMAI&url=https%3A%2F%2Fwww.law.cornell.edu%2Fsupremecourt%2Ftext%2F462%2F213&usg=AFQjCNGnOS9J4u0TTiIMD2GknrGez7kE_A&sig2=xSJWMNArbX9_tWmr6nA9DA&bvm=bv.125596728,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwjLtuTH8srNAhVNgiYKHVXeBhUQFggvMAI&url=https%3A%2F%2Fwww.law.cornell.edu%2Fsupremecourt%2Ftext%2F462%2F213&usg=AFQjCNGnOS9J4u0TTiIMD2GknrGez7kE_A&sig2=xSJWMNArbX9_tWmr6nA9DA&bvm=bv.125596728,d.eWE
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sister-in-law's young children, who had been placed in his and his 
wife's temporary custody due to their mother's inability to properly 
care for them; the two-year-old boy died as a result of severe 
internal injuries from the abuse. In his matter-of-right appeal, the 
Supreme Court affirmed his convictions and sentence, holding 
that: (1) other-bad-acts evidence of Dickerson's abuse of his wife 
was admissible to show that she feared him, which explained why 
she had never reported the child abuse and had initially made 
statements to police attempting to exculpate her husband which 
contradicted the testimony she gave at trial inculpating him; (2) 
detective's testimony that none of the witnesses he interviewed 
provided any evidence suggesting there was any truth to 
Dickerson's story about how the two-year-old sustained his fatal 
injuries was inadmissible testimonial hearsay that violated his 
Sixth Amendment confrontation rights under Crawford v. 
Washington, 541 U.S. 36 (2004), to the extent it related to out-of-
court statements of witnesses who were unavailable at trial and 
had not been subject to cross-examination, but that constitutional 
error was harmless beyond a reasonable doubt, where evidence 
of Dickerson's guilt was overwhelming, the unconstitutional 
testimony was brief and isolated, some of the witnesses 
interviewed by the detective testified at trial and fleshed out the 
basis of the detective's hearsay testimony, and defense counsel, 
at closing argument, conceded that the story had been made-up; 
and (3) any prosecutorial misconduct did not undermine the 
essential fundamental fairness of the trial and thus did not require 
reversal.     

 
4.  Gribbins v. Commonwealth, 483 S.W.3d 370 (Ky. 2016). 
 

Opinion of the Court by Justice Hughes. All sitting; all concur. 
Gribbins was convicted of wanton murder and sentenced to 
twenty years' imprisonment. On appeal, Gribbins argued the jury 
instructions inaccurately presented the law of self-protection and 
that the combination instruction for intentional and wanton murder 
resulted in a non-unanimous verdict. In affirming his conviction 
and sentence, the Supreme Court held the instructions properly 
instructed the jury on the law of self-protection. Further, the 
Supreme Court determined that the combination instruction did 
not deprive Gribbins of a unanimous verdict. 

 
5.  Bartley v. Commonwealth, 485 S.W.3d 335 (Ky. 2016). 

 
Opinion of the Court by Justice Keller. All sitting; all concur. 
Bartley was convicted of two counts of first-degree sodomy and 
two counts of first-degree sexual abuse involving his minor 
daughter.  On appeal, Bartley argued the indictment was faulty 
because it did not provide any specifics regarding the charged 
counts; the trial court erred by permitting the Commonwealth to 
amend the indictment at the end of proof; the trial court erred by 
denying his motion for a mistrial when the victim testified about 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=10&cad=rja&uact=8&sqi=2&ved=0ahUKEwjBv72I9crNAhUD2yYKHaU3CM0QFghAMAk&url=https%3A%2F%2Fwww.law.cornell.edu%2Fconstitution%2Fsixth_amendment&usg=AFQjCNEgdqlaOi_mewbaZDvH1ckLp_DRuQ&sig2=WEsNC3kPZCmL0te0K472YA&bvm=bv.125596728,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjMy-iV9crNAhVFOSYKHTqsCHAQFgghMAA&url=https%3A%2F%2Fwww.law.cornell.edu%2Fsupct%2Fhtml%2F02-9410.ZO.html&usg=AFQjCNEdY4xhoV4dTm86_ekLym1c1WXZfg&sig2=yGLEGeL35rJtETzldODUyQ&bvm=bv.125596728,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjMy-iV9crNAhVFOSYKHTqsCHAQFgghMAA&url=https%3A%2F%2Fwww.law.cornell.edu%2Fsupct%2Fhtml%2F02-9410.ZO.html&usg=AFQjCNEdY4xhoV4dTm86_ekLym1c1WXZfg&sig2=yGLEGeL35rJtETzldODUyQ&bvm=bv.125596728,d.eWE
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other uncharged acts; and the trial court erred by permitting "habit" 
testimony.  The Supreme Court affirmed.  In doing so, the Court 
noted that Bartley had been provided several copies of the victim's 
recorded statement to police and that the Commonwealth had 
supplemented those recordings with a more detailed statement of 
the charges, in correspondence, several weeks before trial. That 
information was sufficient to apprise Bartley of the nature of the 
charges and to prevent later indictment for the same acts, thus 
meeting the requirement necessary to support an indictment. As 
to the amendment of the indictment, the Court noted that 
amendment of an indictment is permissible at any point before the 
matter is submitted to the jury.  Furthermore, the Court noted that 
Bartley had failed to specify how he was harmed by the 
amendment. As to the victim's testimony about uncharged acts, 
she made two statements about uncharged sexual acts; one on 
direct examination and one on cross-examination and one 
statement about physical abuse. Bartley did not object to the 
statement about uncharged sexual abuse on direct examination, 
and the Court found that any error was not palpable.  Bartley did 
object to the statement about uncharged sexual abuse on cross-
examination; however, the Court found any error was harmless 
because the jury had already heard the testimony on direct 
examination, the testimony was spontaneous, and it was limited 
because the Commonwealth admonished the victim to refrain from 
making any additional such statements. As to the statements 
about physical abuse, the Court held that this testimony was 
permissible to explain why the victim had waited years to reveal 
Bartley's abuse and to rebut his argument that the victim could not 
be believed because of that delay. Finally, the Court noted that 
testimony by the victim's foster father that she acted more nervous 
than other foster children he had cared for was not the equivalent 
of impermissible Child Sexual Abuse Accommodation Syndrome 
evidence. The foster father, who was not a physician, therapist, or 
counselor, did not testify that the victim's behavior was typical of 
sexually abused children, he did not compare the victim to 
sexually abused children, and there was ample other evidence, 
including a lengthy and acrimonious custody battle between 
Bartley and his ex-wife, from which the jury could have concluded 
that any increased anxiety was related to that battle and not to any 
sexual abuse. 

 
6.  Howard v. Commonwealth, 484 S.W.3d 295 (Ky. 2016). 

 
Opinion of the Court by Justice Keller. All sitting; all concur. Curtis 
Howard entered a conditional guilty plea to three counts of incest 
and other charges and was sentenced to twenty years' 
imprisonment.   On a matter of right appeal to the Supreme Court, 
Howard argued that Kentucky's incest statute did not criminalize 
consensual sexual intercourse between a stepparent and an adult 
stepdaughter, who are not related by blood. The Court disagreed 
and held that KRS 530.020 criminalizes sexual intercourse 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=40871
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between a stepparent and a stepchild, regardless of age and 
consent. In so doing, the Court reasoned that the definition of the 
word "child" is not limited to a minor; rather, the term applies to an 
offspring of a parent at any age. Thus, in the context of KRS 
530.020(1), "stepchild" refers to the son or daughter of one's 
spouse by a former partner of the spouse, regardless of age. 
Furthermore, the Court considered subsection (2)(a) of the incest 
statute, which explicitly characterizes incest between consenting 
adults as a Class C felony, as evidence that the General 
Assembly intended to prohibit sexual intercourse between a 
stepparent and an adult stepchild. Finally, the Court found that its 
interpretation of the incest statute was supported by the reasoning 
of two Court of Appeals decisions: Dennis v. Commonwealth, 156 
S.W.3d 759, 762 (Ky. App. 2004), in which the Court concluded 
that KRS 530.020 prohibits sexual intercourse between a 
stepparent and stepchild, and Raines v. Commonwealth, 379 
S.W.3d 152 (Ky. App. 2012), where, on nearly identical facts, the 
Court found that age is not an element of the crime of incest, and 
thus the statute prohibits consensual sexual intercourse between 
a stepparent and an adult stepchild. Therefore, the Court affirmed 
the trial court's judgment. 

 
7.  Maloney v. Commonwealth, 2014-SC-000339-DG, 2016 WL 

1068195 (Ky. Mar. 17, 2016). 
 

Opinion of the Court by Justice Venters. All sitting; all concur. 
Criminal Appeal, Discretionary Review Granted. Questions 
presented: Whether the Appellant's arrest under KRS 222.202(1) 
for the misdemeanor offense of alcohol intoxication and the 
subsequent search incident to his arrest were valid. Held: 
Appellant's conduct in the officer's presence which consisted of 
lying "passed out" or "asleep" on his front porch, did not manifest 
a state of intoxication "to the degree that he may endanger himself 
or other persons or property, or unreasonably annoy persons in 
his vicinity," and thus did not constitute the crime of alcohol 
intoxication under KRS 222.202(1). Consequently, the officer 
acting without a warrant did not have the authority to arrest 
Appellant. The search incident to the arrest was not valid. 

 
8.  Davis v. Commonwealth, 2014-SC-000405-MR (Ky. Mar. 17, 

2016). 
 

Opinion of the Court by Justice Venters. All sitting; all concur. 
Criminal Appeal, Discretionary Review Granted. Questions 
presented: Whether evidence discovered as the result of a sniff 
search by a narcotics-detection dog, minutes after the completion 
of a routine traffic stop, should have been suppressed. After 
entering a conditional guilty plea to charges of first-degree 
trafficking in a controlled substance, first-degree possession of 
drug paraphernalia, and being a first-degree persistent felony 
offender, Appellant challenged on appeal the trial court's refusal to 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=40871
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40871
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40871
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40871
http://www.lrc.ky.gov/Statutes/statute.aspx?id=9915
http://www.lrc.ky.gov/Statutes/statute.aspx?id=9915
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suppress evidence obtained following a sniff search by a 
narcotics-detection dog.  The search was conducted after officers 
had completed the original purpose of a routine traffic stop for 
suspected DUI/reckless driving, but briefly extended the stop so 
as to enable the sniff search. Held: Following Rodriguez v. U.S., 
135 S. Ct. 1609 (2015), the Kentucky Supreme Court held that 
police may not, even for a de minimus amount of time, prolong a 
traffic stop beyond its original purpose for the sole purpose of 
conducting a sniff search. The Court held that without additional 
articulable suspicion to authorize the extended detention to search 
for drugs, the arresting officer prolonged the seizure and 
conducted the search in violation of Appellant's Fourth 
Amendment protections, and thus the trial court erred by failing to 
suppress the evidence. The Court further held that the inevitable 
discovery doctrine did not cure the Fourth Amendment violation 
because, in light of Appellant's passing the field sobriety tests, his 
arrest and a subsequent search of his car and his person were not 
inevitable. 

 
9.  Commonwealth v. McGorman, 2013-SC-000149-DG, 2013-SC-

000818-DG, 2016 WL 1068170 (Ky. Mar. 17, 2016). 
 

Opinion of the Court by Justice Hughes. Minton, C.J.; 
Cunningham, Venters, and Wright, JJ., concur. Noble, J., 
concurring in part and dissenting in part by separate opinion. 
Keller, J., not sitting. In 2001, McGorman was found guilty of 
murder, first-degree burglary, and defacing a firearm and 
sentenced to life in prison. Subsequently, McGorman brought a 
RCr 11.42 action alleging ineffective assistance of counsel. After 
the circuit court denied McGorman's request for relief, the Court of 
Appeals reversed, finding that McGorman had been denied 
effective assistance of counsel. In particular, the Court of Appeals 
concluded that it was error for counsel to permit McGorman to be 
interviewed by police and confess before counsel had him 
evaluated by a mental health professional or had spoken to a 
prosecutor about the effect of the statement. The Supreme Court 
granted discretionary review of the case and determined that the 
strategy employed by McGorman's counsel was reasonable. 
However, the case was remanded to the circuit court for an 
evidentiary hearing to explore the alleged offer by the 
Commonwealth of a twenty-year plea agreement. 

 
10.  Sasser v. Commonwealth, 485 S.W.3d 290 (Ky. 2016). 

 
Memorandum Opinion of the Court. All sitting. Cunningham, 
Hughes, Noble, Venters and Wright, JJ, concur. Wright, J., 
concurs with separate opinion in which Noble, J., joins. Minton, 
C.J., concurs in part and dissents in part by separate opinion in 
which Keller, J., joins. Criminal Direct Appeal. Questions 
presented: Whether the trial court erred by (1) not granting 
directed verdicts on the (a) first-degree robbery and (b) first-

http://www.supremecourt.gov/opinions/14pdf/13-9972_p8k0.pdf
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degree burglary charges; (2) admitting improper character 
evidence; and (3) not providing a third-degree terroristic 
threatening instruction as a lesser-included offense of the first-
degree robbery charge. Held: (1a) Sasser was not entitled to a 
directed verdict on the first-degree robbery charge arising from his 
conduct at the Duke residence; therefore, it was reasonable for a 
jury to find his admitted intent to commit theft combined with the 
threat of deadly force amounted to an attempted theft. (1b) Sasser 
was entitled to a directed verdict on the first-degree burglary 
charge arising from his conduct at the Frye residence. Although 
evidence showed that Sasser had a gun sometime after the 
completion of the burglary, there was no evidence to show that he 
was armed while "in the immediate flight" from the residence. (2) 
Improper character evidence was not introduced against Sasser in 
violation of KRE 404(b). The detective's testimony that Sasser 
stated that he intentionally left his firearm outside the Frye 
residence to avoid a first-degree burglary charge was evidence of 
purposeful conduct, not evidence of Sasser's prior bad acts. (3) 
Sasser was not entitled to an instruction for third-degree terroristic 
threatening. Third-degree terroristic threatening is not a lesser-
included offense of the first-degree robbery charge; it is instead a 
lesser, uncharged offense. 

 
C.  Employment Law 

 
1.  Asbury University v. Powell, 486 S.W.3d 246 (Ky. 2016). 

 
Opinion of the Court by Justice Noble. All sitting; all concur. The 
Appellee, Deborah Powell, was formerly employed by the 
Appellant, Asbury University, as head women's basketball coach. 
Her employment was terminated, which Asbury claimed was 
required after some of her players reported observing her conduct 
with a female assistant coach that they perceived to be of an 
intimate or romantic nature. Powell denied the allegations. 
Separately, there was evidence that Powell had repeatedly 
complained about what she perceived as gender-based 
discrimination in the treatment of her and the women's basketball 
team, including submission of a written complaint to the university 
several years before she was terminated and, over the intervening 
years, informally raising ongoing concerns about sex discrimina-
tion with her supervisors. After her termination, she brought suit 
against Asbury under the Kentucky Civil Rights Act, claiming both 
gender discrimination under KRS 344.040 and retaliation under 
KRS 344.280(1). Following a four-day trial, the jury found that 
Asbury had not discriminated against Powell on the basis of her 
sex but had unlawfully retaliated against her because of her 
complaints about alleged discrimination, which is protected under 
the Act. The jury awarded damages for lost wages and 
humiliation, embarrassment, and emotional distress. Asbury 
appealed to the Court of Appeals, which affirmed. 
 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjZlZPIicvNAhVM6CYKHXWlDe0QFggcMAA&url=http%3A%2F%2Fwww.lrc.ky.gov%2Fstatutes%2Fstatute.aspx%3Fid%3D20366&usg=AFQjCNEDRzYyXo0GhlUvnT7u8EexDVujSA&sig2=KHAfghImuJlW8sbY-BFvZg
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The Supreme Court granted discretionary review and affirmed, 
holding that: (1) an employee's complaints need only be based on 
a reasonable, good-faith belief that the challenged employment 
practice violated the KCRA, rather than an actual underlying 
violation, to sustain a retaliation claim under KRS 344.280; (2) but-
for causation is the required standard for proving an employer 
unlawfully retaliated against an employee for engaging in 
protected activity under the KCRA; (3) jury instructions should 
direct the jury to find only whether the employee's engaging in 
protected activity was a but-for cause of the adverse employment 
action; (4) the jury made the required but-for causation finding 
under the trial court's instructions here, and the inclusion of the 
surplusage "substantial and motivating factor" language was not 
prejudicial to Asbury; (5) there was sufficient evidence to find 
unlawful retaliation; (6) Asbury was not entitled to an employment-
at-will instruction; (7) the jury's damages award was neither a 
"quotient verdict" nor the result of improper passion or prejudice; 
and (8) the award of attorney fees and costs was reasonable. 

 
2.  The Board of Regents of Northern Kentucky University v. 

Weickgenannt, 485 S.W.3d 299 (Ky. 2016).  
 

Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
Weickgenannt was an Associate Accounting Professor at NKU on 
tenure track. NKU ultimately denied her tenure, citing inadequate 
scholarship. Weickgenannt sued, alleging gender discrimination. 
The trial court granted summary judgment in NKU's favor, but the 
Court of Appeals reversed its ruling. The Supreme Court reversed 
and affirmed the trial court's summary judgment for NKU because 
Weickgenannt failed to state a prima facie claim for gender 
discrimination. Specifically, she failed to offer proof of a similarly-
situated male candidate of similar credentials, reviewed by 
substantially the same reviewers, around the same period she 
sought promotion. Contrary to the Court of Appeals' decision, this 
proof is required at the prima facie stage to trigger the burden-
shifting analysis of a fully-pleaded gender discrimination claim. 

 
D.  Juvenile Law 

 
B.H. v. Commonwealth, 2013-SC-000254-DG, 2016 WL 1068299 (Ky. 
Mar. 17, 2016) 
 
Opinion of the Court by Justice Noble. All sitting. All concur. Cunningham, 
J., also concurs by separate opinion in which Minton, C.J., and Venters, 
J., join. The juvenile Appellant was charged with public offenses based on 
his sexual conduct with his also-underage girlfriend, who was not 
charged. He entered an unconditional admission, and the district court 
disposed of his case by entering an adjudication finding that he 
committed the charged conduct. He then appealed to the circuit court, 
which affirmed, and the Court of Appeals denied his motion for 
discretionary review. The Supreme Court granted discretionary review, 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32631


1-73 
 

and held that the circuit court should have dismissed the appeal, without 
considering the merits of the substantive issues raised, because the 
Appellant entered an unconditional admission to the charged offenses 
and thereby waived the right to appeal. 

 
E.  Torts  

 
Patton v. Bickford, 2013-SC-000560-DG, 2016 WL 1084150 (Ky. Mar, 17, 
2016) 
 
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.; 
Hughes, Keller, Noble, Venters, and Wright, JJ., concur. Cunningham, J., 
concurs in result only. Stephen Patton was an eighth-grader at Allen 
Central Middle School (ACMS) when he committed suicide, allegedly 
because he was bullied at school. His estate filed suit against various 
teachers and administrators claiming they knew, or should have known, 
that Stephen was being bullied. The trial court granted summary 
judgment in favor of the defendants, ruling that they were entitled to the 
protection of qualified official immunity, and that Patton's suicide was an 
intervening-cause which interrupted any potential liability by the teachers 
and administrators. The Court of Appeals upheld the summary judgment 
solely on the intervening-cause issue. The Court of Appeals disagreed 
with the trial court's ruling on qualified official immunity, holding that 
neither the administrators nor the teachers were immune from liability 
because their duties were ministerial in nature.  
 
The Supreme Court affirmed the Court of Appeals' result on different 
grounds. The Court agreed that the trial court erred when it ruled that the 
teachers were cloaked with qualified immunity but disagreed with the 
Court of Appeals regarding the administrators, holding that they were 
protected by qualified immunity and entitled to summary judgment on 
those grounds. Despite finding that the teachers were not immune from 
suit, the Court ultimately concluded that the trial court did not err by 
granting summary judgment because the Estate presented no credible 
evidence that Patton was bullied because the teachers were negligent 
either in their duty to supervise their pupils or their duty to handle bullying 
reports appropriately. As a result, the Court found no reason to address 
the issue of whether Patton's act of suicide was an intervening cause. 

 
 F.  Workers' Compensation  

 
Rahla v. Medical Center at Bowling Green, 483 S.W.3d 360 (Ky. 2016) 

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. Rahla 
sought workers' compensation benefits from injuries she allegedly 
sustained during the course of a pre-employment medical screening. As 
condition precedent to finalizing her employment with the Medical Center, 
Rahla submitted to a physical examination where she was asked to lift 
small to moderate amounts of weight. She experienced neck pain after 
the evaluation, and missed a considerable amount of work receiving 
treatment. Ultimately, the Medical Center terminated her employment. 
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The Court held that her claim could not proceed because she was not 
considered "employed" under the statutory scheme at the time of the 
injury. The workers' compensation statute and Kentucky precedent 
unambiguously define "employed" for purposes of coverage under the 
statute. Because Rahla did not materially contribute to the Medical 
Center's business at the time of the examination and she could not 
reasonably expect compensation for undergoing the examination, she 
could not be considered "employed" by the Medical Center at the time of 
her injury. 

 
G.  Writs 

 
1.  Sneed v. Burress, 2015-SC-000169-MR, 2016 WL 1068623 (Ky. 

Mar. 17, 2016). 
 

Opinion of the Court by Justice Cunningham. All sitting. Minton, 
C.J.; Hughes, Keller, and Wright, JJ., concur. Hughes, J., concurs 
with separate opinion in which Minton, C.J., joins. Venters, J., 
dissents by separate opinion in which Noble, J., joins. In 2014, 
Sneed was tried for first-degree rape, first-degree sodomy, and 
first-degree incest. During her opening statement, Sneed's 
attorney commented that the victim's father, a scheduled witness 
for the Commonwealth, used untruthfulness as a mechanism for 
revenge. The Commonwealth objected and moved for a mistrial 
on the basis that defense counsel had characterized the witness 
as a liar. The court denied the mistrial motion and admonished the 
jury. Despite the court's admonition, defense counsel continued, 
stating that the victim had trouble with lying and that this 
information was based on notes from the victim's therapist. The 
Commonwealth again requested a mistrial, which the court 
granted. Sneed filed a writ of prohibition with the Court of Appeals 
requesting an order prohibiting the trial court from retrying him. 
The Court of Appeals denied the writ, and Sneed appealed to the 
Supreme Court of Kentucky. The Court held that defense 
counsel's statements concerning the victim's history of lying were 
based on evidence that was inadmissible, highly prejudicial, and in 
direct contradiction to the court's previous admonition not to 
characterize any witness as a liar. Therefore, the Supreme Court 
affirmed the Court of Appeals' denial of the writ of prohibition and 
remanded this case to the trial court for retrial. 

 
2.  Dunn v. Maze, 485 S.W.3d 735 (Ky. 2016). 

 
Opinion of the Court by Justice Noble. Minton, C.J.; Hughes, 
Venters, and Wright, JJ., concur. Keller, J., concurs in result only. 
Cunningham, J., not sitting. The Appellant was previously 
prosecuted for seven identically worded counts of first-degree 
sodomy. He was acquitted on two of the counts and convicted on 
the other five. His convictions were later vacated, and a new trial 
was ordered. On remand to the trial court, Dunn claimed double-
jeopardy barred re-prosecution on any of the charges. The trial 
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court denied that claim, and the Court of Appeals declined to grant 
a writ of prohibition barring the impending retrial. On appeal of that 
denial, the Supreme Court held that a new trial on the vacated 
counts raises a substantial risk that he will be tried for crimes for 
which he has already been acquitted, thereby violating his double-
jeopardy rights. For that reason, the Court reversed the order of 
the Court of Appeals denying Dunn's petition for a writ of 
prohibition barring retrial on the vacated counts. 

 
3.  Norton Hospitals, Inc. v. Willett, 483 S.W.3d 842 (Ky. 2016). 

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
During the course of routine discovery in a medical negligence 
action, the plaintiff requested production from Norton of various 
hospital documents relating to patient safety. Norton argued the 
documents were protected under federal law, but the trial court 
granted the plaintiff's motion to compel Norton to produce the 
documents. The trial court then conducted an in camera review of 
the documents and determined they were not privileged. Norton 
filed a petition for a writ of prohibition and a request for emergency 
relief in the Court of Appeals. The plaintiff then sought and 
received an emergency hearing with the trial court prior to the 
emergency hearing before the Court of Appeals could be 
scheduled. After hearing arguments, the trial court ruled the 
disputed documents should be provided to the Estate and handed 
the copies of the disputed documents Norton had submitted for in 
camera review directly to counsel for the plaintiff, in open court 
and on the record. The Court of Appeals later dismissed Norton's 
writ petition as moot and Norton sought discretionary review 
before the Supreme Court. Noting that it had never dealt with 
similar conduct by a trial court, the Supreme Court held that the 
responsibility to produce documents lies with the parties and the 
parties alone. A trial court cannot itself participate in discovery and 
produce documents that a party alleges are privileged, especially 
in the face of a writ challenging the trial court's determination that 
they are not privileged. The Court further held that Norton's writ 
was not moot because relief could still be afforded, even if the 
disputed documents had been provided to the plaintiff. 

 
H.  Attorney Discipline  

 
1.  Deters v. Kentucky Bar Ass'n, 484 S.W.3d 299 (Ky. 2016). 

 
Opinion and Order of the Court. All sitting; all concur. Deters 
moved the Supreme Court to impose a sixty-day suspension from 
the practice of law. Deters sought a negotiated sanction with the 
KBA, in response to a former client filing a bar complaint and the 
Inquiry Commission issuing a four-count disciplinary charge 
against him. In addition to the sixty-day suspension, Deters 
agreed to refund $1,000 to a former client. After reviewing the 
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facts of the case and relevant case law, the Supreme Court found 
that the proposed discipline was appropriate. 

 
2.  O'Malley v. Kentucky Bar Ass'n, 482 S.W.3d 782 (Ky. 2016). 

 
Opinion and Order of the Court. All sitting; all concur. O'Malley 
was charged with violating SCR 3.130(1.3) for failing to represent 
his client with reasonable diligence and promptness; SCR 
3.130(1.4)(a)(3) for failing to keep his client reasonably informed 
about the status of her case; SCR 3.130(3.2) for failing to expedite 
his client's litigation consistent with her best interests; and SCR 
3.130(8.4)(c) for being dishonest with his client by misrepresenting 
the actual status of her case. O'Malley admitted that he committed 
all four violations and, pursuant to a negotiated sanction with the 
KBA, asked the Court to suspend him for the practice of law for 
thirty days, with the condition that he attend the KBA's Ethics and 
Professional Enhancement Program (EPEP). Upon considering 
prior sanctions in comparable cases and considering the 
mitigating factors presented by O'Malley, the Court agreed that the 
proposed negotiated sanction was appropriate. Accordingly, 
O'Malley was suspended from the practice of law for thirty days 
and ordered to attend EPEP. 

 
3.  Kentucky Bar Association v. Smith, 485 S.W.3d 750 (Ky. 2016). 

 
Opinion and Order of the Court. All sitting; all concur. Upon the 
motion of the Kentucky Bar Association, the Supreme Court 
issued an ordering directing Smith to show cause why he should 
not be subject to reciprocal discipline after being publicly 
reprimanded by the Supreme Court of Tennessee. The KBA also 
requested that, if cause was lacking, the Court enter an order in 
accordance with SCR 3.435(4) publicly reprimanding Respondent 
and requiring the repayment of an unearned fee to a client 
involved in the Tennessee proceedings. Smith did not respond to 
the show cause order. Accordingly, the Court granted the KBA's 
motion and ordered the recommended disciplinary sanction. 

 
VII.  MAY 
 

A.  Administrative Law 
 

Jamgotchian v. Kentucky Horse Racing Commission, 2014-SC-000108-
DG, 2016 WL 2865615 (Ky. May 5, 2016) 

 
Opinion of the Court by Justice Hughes. All sitting; all concur. A 
thoroughbred race horse owner sought a declaration that Commission 
regulations limiting when thoroughbreds claimed during Kentucky race 
meetings can be ran "elsewhere" imposed a discriminatory burden on 
interstate commerce in violation of the federal Constitution's dormant 
Commerce Clause. The trial court denied relief, and the Court of Appeals 
affirmed, concluding in part that the horseracing regulations were a 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwi3udqdrMvNAhXKSCYKHTMwCEYQFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(1.3).pdf&usg=AFQjCNFhu3SZyBkueO_aaFfaC4uOgg5S9A&sig2=9l9ewasJZt4daSx0R4SZSg&bvm=bv.125596728,d.eWE
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwi3udqdrMvNAhXKSCYKHTMwCEYQFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(1.3).pdf&usg=AFQjCNFhu3SZyBkueO_aaFfaC4uOgg5S9A&sig2=9l9ewasJZt4daSx0R4SZSg&bvm=bv.125596728,d.eWE
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwi3udqdrMvNAhXKSCYKHTMwCEYQFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(1.3).pdf&usg=AFQjCNFhu3SZyBkueO_aaFfaC4uOgg5S9A&sig2=9l9ewasJZt4daSx0R4SZSg&bvm=bv.125596728,d.eWE
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwi3udqdrMvNAhXKSCYKHTMwCEYQFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(1.3).pdf&usg=AFQjCNFhu3SZyBkueO_aaFfaC4uOgg5S9A&sig2=9l9ewasJZt4daSx0R4SZSg&bvm=bv.125596728,d.eWE
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwi3udqdrMvNAhXKSCYKHTMwCEYQFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(1.3).pdf&usg=AFQjCNFhu3SZyBkueO_aaFfaC4uOgg5S9A&sig2=9l9ewasJZt4daSx0R4SZSg&bvm=bv.125596728,d.eWE
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwi3udqdrMvNAhXKSCYKHTMwCEYQFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(1.3).pdf&usg=AFQjCNFhu3SZyBkueO_aaFfaC4uOgg5S9A&sig2=9l9ewasJZt4daSx0R4SZSg&bvm=bv.125596728,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwin-IbassvNAhUBbiYKHZpfAVYQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7163E9D0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFX2pUj8ZaMm6GWKbG2hgJ-ld1hBg&sig2=_fLaiZZS50Z7FZsIJHDTZA&bvm=bv.125596728,d.eWE
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governmental function in Kentucky and consequently not subject to 
Commerce Clause scrutiny. Affirming the Court of Appeals on different 
grounds, the Supreme Court held the regulations did not violate the 
Commerce Clause given their legitimate, nondiscriminatory purpose, their 
de minimis effect on a claiming owner's ability to use the horse as he saw 
fit, and the availability of alternative means of acquiring thoroughbreds 
that are not subject to the challenged regulations, which affect only 
claiming races.  

 
 
B.  Civil Rights 

 
1.  Owen v. University of Kentucky, 486 S.W.3d 266 (Ky. 2016). 

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
Janet Owen was a former UK employee who filed a claim for 
workplace discrimination with the Kentucky Commission on 
Human Rights. After exhausting the administrative process, Owen 
attempted to file an original action based on the same 
controversy, against the same party, in circuit court. The issue 
before the Court is whether KRS 344.270 provides for an election 
of remedies; if receiving a final order of dismissal from the KCHR 
bars an original lawsuit in circuit court. In a unanimous opinion, 
the Court determined that the statute does not bar the subsequent 
action. A 1996 amendment to KRS 344.270 substantively altered 
the meaning of the text. Where before the amendment barred any 
"other action or proceeding" brought by the same person based on 
the same grievance, the amended statute only pertains to "any 
other administrative action or proceeding brought in accordance 
with KRS Chapter 13B." The changed text took on new meaning 
to only prohibit subsequent claims filed in administrative tribunals. 
Because the ordinary meaning of the text of the statute controls, 
the Court had no choice other than to reverse the Court of 
Appeals. 
 

2.  Charalambakis v. Asbury University, 2014-SC-000215-DG, 2016 
WL 2604778 (Ky. May 5, 2016). 

 
Opinion of the Court by Justice Venters. All sitting; all concur. 
Civil; Civil Rights Act (KRS Chapter 344). Discretionary Review 
Granted. Plaintiff, a Greek native, teaching at Asbury University 
filed a civil rights lawsuit against the school alleging that it 
discriminated against him in an employee disciplinary matter 
because of his national origin, and then retaliated against him 
because he attempted to vindicate his rights by filing a complaint 
with the Kentucky Commission on Human Rights in relation to the 
disciplinary matter. The circuit court awarded summary judgment 
to Asbury and the Court of Appeals affirmed.  Upon review the 
Court held: (1) Plaintiff lacked direct evidence that Asbury's 
disciplinary action was motivated by discriminatory animus toward 
him and further failed to demonstrate under the McDonnell 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32630
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32630
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37085
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38920
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Douglas burden shifting analysis that his circumstantial evidence 
of discriminatory treatment was sufficient to disprove Asbury's 
proffered reasons for its disciplinary decisions; (2) Plaintiff failed to 
present sufficient evidence to support his retaliation claim; the 
undisputed timeline demonstrated that Asbury's actions against 
Plaintiff were not related to his civil rights complaint filed with the 
KCHR; (3) KRS 344.280(1) does not require a Plaintiff to plead 
and prove that he "acted in good faith" in bringing a retaliation 
claim but a Defendant may interpose "lack of good faith" in 
defense to the claim, and, if the defendant-employer advances 
sufficient proof at trial, to place the good faith and reasonableness 
of the plaintiff's belief in doubt so as to be entitled to a jury 
instruction on the issue; and (4) a plaintiff need not succeed in his 
underlying civil rights claim in order to assert a retaliation claim 
under KRS 344.280. 

 
C.  Criminal Law  

 
1.  Williams v. Commonwealth, 486 S.W.3d 291 (Ky. 2016). 

 
Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
Williams and Hill went to Montgomery's house with the intention of 
killing Montgomery.  An argument ensued over Williams' assertion 
that Montgomery had snitched on him and owed him money. 
Williams eventually grabbed a shotgun that Hill had left beside the 
couch and shot Montgomery in the chest. Williams was indicted 
for murder, tampering with physical evidence, and first-degree 
burglary. A circuit court jury found him guilty of all charges and 
recommended a life sentence without the possibility of parole for 
twenty-five years. On appeal, Williams argued the trial court 
erroneously denied his motion for directed verdict on the burglary 
charge; that the Commonwealth did not present sufficient 
evidence to warrant a tampering-with-physical evidence 
conviction; that he was not provided adequate notice that a 
witness would offer testimony on incriminating statements; that he 
was denied due process because gunshot-residue testing had not 
been performed; and that inadmissible hearsay was erroneously 
admitted. 
 
The Supreme Court disagreed with all of Williams' arguments, 
holding that Williams was not entitled to a directed verdict on his 
burglary charge; that the Commonwealth presented sufficient 
evidence to defeat a motion for directed verdict on the tampering 
with physical evidence charge; that the admission of incriminating 
hearsay testimony was not erroneous; that Williams' right to 
present a defense was not denied when the Commonwealth did 
not conduct the requested gun powder residue testing; and that 
the admission of hearsay evidence was not palpable error. 
Because none of Williams' claims merited reversal, the Supreme 
Court affirmed the trial court's judgment. 

 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32631
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32631
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2.  White v. Commonwealth, 2013-SC-000791-MR, 2016 WL 
2604759 (Ky. May 5, 2016). 

 
Opinion of the Court by Justice Cunningham. All sitting. Minton, 
C.J.; Hughes, Keller, Noble, and Venters, JJ., concur. Wright, J., 
concurs with separate opinion. This is a death penalty case where 
the Appellant, White, raised a post-conviction intellectual disability 
claim under Hall v. Florida, 134 S.Ct. 1986 (2014) (applying Eighth 
Amendment bar against executing persons with an intellectual 
disability). White requested state funds for an independent 
psychological evaluation. The trial court denied White's request 
and ordered him to submit to a psychological evaluation by the 
Kentucky Correctional Psychiatric Center ("KCPC"). After White 
repeatedly refused to submit to KCPC's custody, the trial court 
determined that White had waived his intellectual disability claim. 
The Supreme Court of Kentucky held, inter alia, that neither KRS 
31.185 nor Hall required the allocation of state funds for an 
independent psychological evaluation. However, once an 
evaluation is ordered, the mode of evaluation must satisfy the 
dictates of Hall. The Court affirmed the trial court's finding that 
White is not entitled to public funds and reversed the trial court on 
the issue of waiver. The Court remanded to the trial court to 
conduct additional proceedings. 

 
3.  McGruder v. Commonwealth, 2014-SC-000598-MR, 2016 WL 

2605270 (Ky. May 5, 2016). 
 

Opinion of the Court by Justice Noble. All sitting; all concur. The 
Appellant was convicted of first-degree burglary, among other 
offenses, after having been found unlawfully within an unoccupied 
building that was being renovated. A small hatchet was 
discovered inside a backpack that had been in the Appellant's 
possession inside the house. The first-degree burglary conviction 
under KRS 511.020(1)(a) was thus based on the theory that he 
had been armed with a "deadly weapon" during his unlawful entry 
and presence in the house. On appeal, the Supreme Court held 
that a small hatchet does not fall under the statutory definition of 
"deadly weapon" in KRS 500.080(4) and, therefore, Appellant 
could not be convicted of first-degree burglary under KRS 
511.020(1)(a). Consequently, because there was no evidence that 
the Appellant caused physical injury to anyone during the course 
of the burglary, see KRS 511.020(1)(b), or that he used or 
threatened to use the hatchet, a "dangerous instrument," KRS 
500.080(3), against anyone during the burglary, see KRS 
511.020(1)(c), the Court concluded that he was entitled to a 
directed verdict of acquittal on the first-degree burglary charge. 

 
 
 
 

https://supreme.justia.com/cases/federal/us/572/12-10882/
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43334
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43334
https://supreme.justia.com/cases/federal/us/572/12-10882/
https://supreme.justia.com/cases/federal/us/572/12-10882/
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19780
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19642
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19780
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19780
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19780
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19642
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19642
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19780
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19780
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4.  Commonwealth v. McKee, 2014-SC-000255-DG, 2016 WL 
2605259 (Ky. May 5, 2016). 

 
Opinion of the Court by Justice Noble. All sitting; all concur. The 
Appellee was convicted of wanton murder and fourth-degree 
assault after a car accident in which he was highly intoxicated and 
was alleged to have crossed the center line, resulted in a head-on 
collision. On collateral review, the Court of Appeals reversed the 
convictions after concluding that his trial counsel had been 
ineffective: (1) in failing to conduct an independent investigation 
that "may" have turned up a diagram of the accident scene that, in 
turn, "may" have helped an accident reconstructionist show that 
the Appellee was not at fault; and (2) in failing to object to an 
emergency medical report tending to show that the victim driver 
was not intoxicated, despite some evidence to the contrary, 
because it was "possible" that another result could have been 
obtained. The Supreme Court reversed, holding the Court of 
Appeals incorrectly applied the prejudice standard for finding 
ineffective assistance of counsel under Strickland v. Washington, 
466 U.S. 668 (1984), by merely speculating about the possibility of 
a different result; and that, based on a review of the record, the 
Appellee had failed to show a reasonable probability of a different 
result absent his counsel's alleged errors. 

 
5.  Commonwealth v. Jones, 2014-SC-000306-DG, 2016 WL 

2616798 (Ky. May 5, 2016). 
 

Opinion of the Court by Chief Justice Minton. All sitting; all concur. 
Jones was charged with operation of a criminal syndicate for 
organizing and funding credit mules to procure discounted cell 
phones for resale (with no intent to fulfill the two-year service 
contracts signed to obtain the phones). The question on appeal is 
whether Jones was entitled to a directed verdict dismissing the 
charge. A unanimous Court determined he was not. A reasonable 
jury could conclude beyond a reasonable doubt that: (1) this 
amounted to theft by deception; (2) the plan involved two or more 
participants; (3) the group collaborated in furtherance of the 
scheme; and (4) the group operated the plan on a continuing 
basis. Jones's ignorance that the actions were criminal had no 
effect in his ability to knowingly form a criminal syndicate. 
Therefore, the Court of Appeals decision was reversed and the 
trial court's judgment was reinstated. 

 
6.  Keysor v. Commonwealth, 486 S.W.3d 273 (Ky. 2016). 

 
Opinion of the Court by Justice Venters. All sitting; all concur. 
Criminal Appeal, Discretionary Review Granted. Question 
presented: In light of Montejo v. Louisiana, 556 U.S. 778 (2009) 
(holding that a defendant, represented by counsel may be 
approached by police for interrogation without counsel's 
knowledge), does Section 11 of the Kentucky Constitution afford 

https://supreme.justia.com/cases/federal/us/466/668/case.html
https://supreme.justia.com/cases/federal/us/466/668/case.html
https://supreme.justia.com/cases/federal/us/556/778/
http://www.lrc.ky.gov/legresou/constitu/011.htm
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greater protection of the right to counsel than the Sixth 
Amendment? Held: Montejo's degradation of the Sixth 
Amendment right to counsel is antithetical to Section 11's right to 
counsel.  Section 11 of the Kentucky Constitution incorporates the 
rule expressed in Linehan v. Commonwealth, 878 S.W.2d 8 (Ky. 
1994), that once the right to counsel has attached by the 
commencement of formal criminal charges, any subsequent 
waiver of that right during a police initiated custodial interview is 
ineffective. Consequently, Keysor's incriminating statements made 
during a custodial interview in the absence of his appointed 
counsel were obtained in violation of his Section 11 right to 
counsel. 

 
D.  Damages 

 
Saint Joseph Healthcare, Inc. v. Thomas, 2014-SC-000008-DG, 2016 WL 
2604832 (Ky. May 5, 2016) 

 
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.; Hughes, 
Keller, Noble, Venters, and Wright, JJ., concur. Cunningham, J., concurs 
by separate opinion. Plaintiff, Estate of James Milford Gray, filed suit 
against Saint Joseph Hospital alleging that Gray died after the hospital's 
emergency room employees and independent contractor physicians 
violated the Emergency Medical Treatment and Active Labor Act, 42 
U.S.C. §1395dd (2011) by twice releasing Gray from the hospital in a 
medically unstable condition. Issues presented: 1) Whether the conduct 
of the hospital staff, as shown by evidence at trial, justified an award of 
punitive damages; 2) Whether evidence at trial sufficiently proved that the 
hospital had ratified the conduct of the emergency room personnel, as 
required by KRS 411.184(3) for imputing punitive damages to their 
employer; 3) Whether the hospital is liable for EMTALA violations 
committed by independent contractor physicians employed at the 
hospital; 4) Whether the punitive damage award of $1.45 million was 
unconstitutionally excessive in light of the fact that the hospital's share of 
compensatory damages was $3,750; 5) Whether the trial court abused its 
discretion by failing to remove a sleeping juror.  
 
Held: 1) Evidence the emergency room discharged Gray from the hospital 
in severe pain and had him removed from the premises in an ambulance, 
then upon his return, left unattended at a motel, and upon his second 
return released him again still in pain with threat of arrest if he returned, 
supported an award of punitive damages. 2) Ratification under KRS 
411.184(3) may be established by circumstantial evidence from which it 
may be inferred that the employer approved of employees' tortious 
conduct. Threat of hospital's Director of Emergency Room Services to 
have Gray arrested if he returned to the hospital was conduct explicitly 
ratifying the previous release of Gray by emergency room staff. 3) 
EMTALA places statutory duties on the hospital. The hospital does not 
escape liability for EMTALA violation committed by independent 
contractor physicians and other non-employees affiliated with hospital to 
provide emergency room services. 4) An award of punitive damages 

http://www.lrc.ky.gov/legresou/constitu/011.htm
http://www.lrc.ky.gov/legresou/constitu/011.htm
https://www.law.cornell.edu/uscode/text/42/1395dd
https://www.law.cornell.edu/uscode/text/42/1395dd
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17783
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17783
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17783
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"must be based upon the facts and circumstances of the defendant's 
conduct and the harm to the plaintiff" with "reasonableness" being the 
"decisive measure." There is no "mathematical bright line between the 
constitutionally acceptable and the constitutionally unacceptable that 
would fit every case." Factors include the reprehensibility of the conduct, 
the ratio of the punitive damages to compensatory damages, and 
applicable civil or criminal penalties. A punitive to compensatory damage 
ratio, in excess of single digits, may be justified when plaintiff's 
circumstances warrant little by way of compensatory damages but 
tortious conduct of defendant was particularly egregious. Thus, the 
Supreme Court concluded that punitive damage award of $1.45 million 
despite compensatory award of $3,750 was not excessive. 5) Trial court 
did not abuse its discretion when it allowed a sleeping juror to remain on 
the panel. 

 
E.  Family Law 

 
1.  Carver v. Carver, 2015-SC-000212-DGE, 2016 WL 2605244 (Ky. 

May 5, 2016). 
 

Opinion of the Court by Justice Noble. All sitting. Minton, C.J.; 
Cunningham, Hughes, Venters and Wright, JJ., concur. Keller, J., 
concurs in result only. The Court of Appeals affirmed the circuit 
court, which deviated from the amount provided by the Child 
Support Guidelines statute, KRS 403.212, in setting the Appellee's 
child-support obligation at $60 per month based on his living 
expenses. The Supreme Court granted discretionary review to 
address the role of the statutory guidelines and the factors that 
should be considered when a deviation from the guidelines is 
necessary because the amount is unjust or inappropriate. In 
affirming in part and reversing in part, the Court held that the lower 
courts were correct in concluding that a deviation from the 
guidelines was appropriate under the facts of the case but that 
setting the amount of the father's support obligation based on his 
living expenses was improper. On remand, the Court directed the 
trial court to first ascertain the child's reasonable support needs 
and then determine how much of that amount should be the 
responsibility of each parent, taking into account each parent's 
income and ability to pay all or a portion of that support need. 

 
2.  McCarty v. Faried, 2015-SC-000271-DGE, 2016 WL 2604831 (Ky. 

May 5, 2016). 
 

Opinion of the Court by Justice Keller. Minton, C.J.; Hughes, 
Keller, Venters, and Wright, JJ., concur. Noble, J., concurs in 
result only.  Cunningham, J., not sitting.  Faried and McCarty bore 
a daughter, Kyra, in 2010, while they both attended college. The 
parties never married or cohabited.  McCarty dropped out of 
college to care for Kyra and returned to live with her parents. 
Faried, a basketball standout, graduated from college and was 
drafted into the NBA in 2011.  McCarty filed a motion for court-

http://www.lrc.ky.gov/Statutes/statute.aspx?id=1456
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ordered child support in 2012. At the time of the ensuing 
evidentiary hearing, McCarty was still sharing a bedroom with 
Kyra in her parents' house and was earning $1,050 a month 
working at a gas station. Faried testified that he lived in a three-
bedroom apartment in Denver and earned approximately $1.5 
million from his NBA salary and other endorsement contracts. 
McCarty estimated Kyra's reasonable monthly needs to be 
$5,000, while Faried believed $2,500 a month in child support was 
appropriate. The trial court found that deviation from the statutory 
child support guidelines was appropriate because of the 
substantial combined income of the parties. The trial court relied, 
instead, on Kyra's reasonable needs and ordered Faried to pay 
$4,250 a month in child support. The Court of Appeals vacated 
and remanded, holding the trial court had failed to support its 
award with specific findings, erroneously relied on speculative 
testimony from McCarty, and improperly made its child support 
order retroactive to the date of McCarty's motion. 
 
The Supreme Court reversed the Court of Appeals and reinstated 
the trial court's order. The Court held that a trial court's decision 
when setting child support over and above the guidelines must be 
based on the best interest of the child. When making that 
determination, a trial court may use its judicial discretion with 
regard to weighing factors such as: the needs of the child, the 
parents' financial circumstances, and the reasonable lifestyle the 
child may have been accustomed to before or after the parents 
separated. On review, an order setting child support above the 
guidelines will be affirmed so long as the trial court sets out 
specific supportive findings and the award, as a whole, is 
reasonable in light of those findings and the record. Applying that 
standard, the Court concluded that the trial court's order set forth 
specific supportive findings for the award, including a list of Kyra's 
needs, a contrast of Kyra's lifestyles with each parent, and a 
compilation of each parent's income and expenses. 
 
As to McCarty's testimony being speculative of Kyra's needs, the 
Court disagreed. The Court of Appeals took issue with McCarty's 
requests for child support to facilitate moving Kyra out of her 
grandparents' house and also to pay for extracurricular activities in 
which she had not yet been enrolled. Distinguishing this case, an 
initial establishment of child support, from a modification case, the 
Supreme Court determined that the lower appellate court had cast 
McCarty between a rock and a hard place. The Court held instead 
that it is for the trial court to determine whether requests for child 
support are reasonably calculated to support the child's needs, 
regardless of whether the petitioner provides an invoice for the 
expense. Finally, the Court found no abuse of discretion as to the 
retroactivity of the trial court's order.  The Court reasoned that the 
trial court had forewarned of retroactivity in its temporary child 
support order and that, absent a significant change in 
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circumstances, Kyra was entitled to the award as of the date 
McCarty filed her motion. 

 
3.  Massie v. Navy, 2015-SC-000499-DGE, 2016 WL 2609293 (Ky. 

May 5, 2016). 
 

Opinion of the Court by Justice Cunningham. All sitting; all concur. 
This was a visitation case initiated by the maternal grandmother. 
The child resided with the Appellees, Larry Massie and his wife, 
Christina Massie. Larry Massie is the child's paternal uncle.  After 
considering extensive testimony on this issue, the trial court 
subsequently denied the grandmother's request for visitation rights 
and she appealed. A divided Court of Appeals panel reversed the 
trial court's ruling and remanded on the basis that the court did not 
consider all of the necessary factors required under Kentucky law. 
The Court of Appeals also applied a less stringent legal standard 
because Larry and Christina Massie are not the child's biological 
parents. The Supreme Court of Kentucky granted discretionary 
review and held that the trial court properly applied Kentucky law. 
Accordingly, the Court reversed the Court of Appeals and 
reinstated the trial court's order denying the grandmother visitation 
rights. 

 
F.  Insurance 

 
Allstate Insurance Company v. Smith, 2013-SC-000732-DG, 2016 WL 
2604736 (Ky. May 5, 2016) 
 
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.; 
Cunningham, Hughes, Keller, Venters, and Wright, JJ., concur. Noble, J., 
concurs by separate opinion and stated that in reality, the purchaser of 
insurance places reliance on the insurance agent selling a policy to 
provide information about available coverages, and there is no valid logic 
in requiring notice of available coverages on "first renewal" but not on the 
initial purchase of the policy, particularly here, when it was purchased 
before the prevalence of UM and UIM coverages. 
 
Smith suffered injuries in a motor vehicle accident and settled his injury 
claim with the adverse driver's insurer for policy limits. Smith then 
submitted a UIM claim to his insurer, Allstate Insurance Company, 
claiming loss from injuries in excess of the amount recovered from the 
adverse driver's insurer. Allstate denied the claim because Smith's policy 
did not provide for UIM coverage, and Smith sued Allstate for breach of 
contract and a declaration of rights as to UIM coverage. He also sought 
punitive damages for Allstate's alleged bad faith in denying him UIM 
coverage. Allstate counterclaimed to have its rights declared under the 
policy. The trial court granted summary judgment in favor of Allstate 
because Smith had not paid a premium for UIM or requested UIM 
coverage. The Court of Appeals reversed the trial court's judgment even 
though it rejected the bulk of Smith's arguments, holding that Allstate had 
a duty under a specific provision of the MVRA to advise Smith of possible 
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UIM coverage. The Supreme Court granted discretionary review and 
reversed the Court of Appeals, holding that Allstate was under no 
obligation to remind Smith of possible UIM coverage with each renewal of 
his policy. No such obligation has ever been imposed on an insurer and 
no provision of the MVRA alters this fact. Further, UIM is an option 
coverage to be requested by the insured, and it must be mentioned by the 
insurer only when giving the insured "notice of first renewal." 

 
G.  Interlocutory Relief  

 
Hedgespeth v. Taylor County Fiscal Court, 2015-SC-000595-I, 2016 WL 
2609298 (Ky. May 6, 2016) 
 
Opinion of the Court. Minton, C.J.; Cunningham, Hughes, Keller, and 
Wright, JJ., concur. Venters, J., dissents by separate opinion in which 
Noble J., joins. Hedgespeth sought a temporary injunction to prevent the 
Taylor County Fiscal Court from constructing a new bridge, alleging 
ownership of the land where the bridge would be constructed. The trial 
court denied the request for a temporary injunction. Subsequently, 
Hedgespeth sought and was denied interlocutory relief by the Court of 
Appeals. Finding that Hedgespeth had failed to demonstrate 
extraordinary cause, the Supreme Court affirmed the decisions of the 
circuit court and Court of Appeals. 

 
H.  Wills  

 
Bays v. Kiphart, 486 S.W.3d 283 (Ky. 2016) 
 
Opinion of the Court by Justice Noble. All sitting; all concur. During their 
marriage, the Appellant's late wife purchased a term life-insurance policy, 
which named the Appellant (80 percent) and their son (20 percent) as 
beneficiaries under the policy. Weeks before her death from cancer, the 
Appellant's wife executed a new will that largely disinherited her husband, 
instead leaving the bulk of her estate to members of her family. (The will 
was ultimately declared void because it failed to meet the witness 
requirements of KRS 394.040.) The Appellant's wife also created a trust 
for the benefit of her son and naming her sister as trustee (the Appellees), 
and she removed her husband and son as beneficiaries of the life-
insurance policy and named the trust as beneficiary. 
 
The Appellant filed a declaration of rights action, seeking to recover the 
portion of his spousal share that was delivered to the trust as beneficiary 
under the policy on the theory that his wife (aided by her sister) had 
committed fraud on his statutory spousal interest by changing the policy 
beneficiary and establishing the trust without his knowledge or consent, 
contending that the policy (and its proceeds) were part of his late wife's 
estate. The circuit court ruled in the Appellant's favor, concluding that the 
changes made to the insurance-policy beneficiary and the creation of the 
trust to be funded by the proceeds of the policy were fraudulent inter 
vivos transfers and that the policy proceeds were personalty to be 
considered in calculating his statutory share of his wife's estate. A split 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=36237
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panel of the Court of Appeals reversed, holding that the surviving 
husband's statutory spousal share did not attach to the life-insurance 
proceeds because they were never part of the decedent's estate and that 
the decedent, as the owner of the policy, had an absolute right to change 
the beneficiary of that policy without her husband's knowledge or consent. 
 
Having granted discretionary review, the Supreme Court affirmed the 
Court of Appeals, agreeing that a life-insurance beneficiary has only a 
contingent interest in the proceeds of the policy and that where the owner 
of the policy retains the right to change the beneficiary under the terms of 
the policy, that right is virtually absolute. Accordingly, the Court held that 
where a dying spouse exercises that right to remove the surviving spouse 
as a named beneficiary and instead names a trust for the benefit of their 
minor child, the surviving spouse cannot claim fraud on his or her 
statutory spousal interest. 

 
I.  Attorney Discipline 

 
1.  Sivasubramaniam v. Kentucky Bar Ass'n, 2016-SC-000096-KB, 

2016 WL 2609299 (Ky. May 5, 2016). 
 

Opinion and Order of the Court. All sitting; all concur. Pursuant to 
a negotiated agreement with the Kentucky Bar Association, 
Sivasubramaniam moved the Supreme Court to sanction him by 
means of a five-year suspension from the practice of law for his 
admitted violation of SCR 3.130-8.4(b). Sivasubramaniam, who 
was also licensed to practice medicine in the Commonwealth of 
Kentucky, pled guilty to two counts of subscribing to a false tax 
return relating to the medical practice he owned and operated. He 
admitted that his actions violated SCR 3.130-8.4(b), which 
provides that it is misconduct for an attorney to "commit a criminal 
act that reflects adversely on the lawyer's honesty, trust-
worthiness, or fitness as a lawyer in other respects," and moved 
the Court to suspend him pursuant to his agreement with the KBA. 
The Court agreed that the negotiated sanction was appropriate 
and imposed a five-year suspension from the practice of law in the 
Commonwealth. 

 
2.  Valenti v. Kentucky Bar Ass'n, 2016-SC-000109-KB, 2016 WL 

2605246 (Ky. May 5, 2016). 
 

Opinion and Order of the Court. All sitting; all concur. Valenti 
reached an agreed resolution with the Kentucky Bar Association 
after self-reporting a professional ethics violation. Specifically, 
Valenti commingled personal funds with client funds in his firm's 
IOLTA escrow account. He admitted his conduct violated SCR 
3.130-1.5(a) and, under SCR 3.480(2), agreed to a negotiated 
sanction of suspension from the practice of law for thirty days, to 
be probated for a one-year period, and attendance at the next 
Ethics and Professionalism Enhancement Program offered by the 
Office of Bar Counsel. After reviewing the record and other 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwiS5onlws3NAhVFwiYKHfWXA_YQFggpMAI&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(8.4).pdf&usg=AFQjCNG2pzdkgWpgTjYqH8oPsQZPba6XVA&sig2=oPC_Y7qdKvxe_4V2D4KK5A&bvm=bv.125801520,d.eWE
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwiS5onlws3NAhVFwiYKHfWXA_YQFggpMAI&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(8.4).pdf&usg=AFQjCNG2pzdkgWpgTjYqH8oPsQZPba6XVA&sig2=oPC_Y7qdKvxe_4V2D4KK5A&bvm=bv.125801520,d.eWE
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiVhpnEw83NAhUJYyYKHcTzA58QFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(1.5).pdf&usg=AFQjCNGqN3SLMjTGaZ2ONYKyMMv2Xbg8cg&sig2=9iZfFif_3tuT09FRbhcmAA&bvm=bv.125801520,d.eWE
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiVhpnEw83NAhUJYyYKHcTzA58QFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(1.5).pdf&usg=AFQjCNGqN3SLMjTGaZ2ONYKyMMv2Xbg8cg&sig2=9iZfFif_3tuT09FRbhcmAA&bvm=bv.125801520,d.eWE
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjy7OvMw83NAhWDSiYKHZQhDtYQFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.480.pdf&usg=AFQjCNFGQXeyw5JCswpTOx2z7Wfnq1aHOg&sig2=iIltmM4BJhBlXSBaPBYBTw&bvm=bv.125801520,d.eWE
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relevant authorities the Supreme Court concluded that the agreed-
upon discipline was appropriate and sanctioned Valenti 
accordingly. 

 
3.  Bratcher v. Kentucky Bar Ass'n, 2016-SC-000112-KB, 2016 WL 

2609302 (Ky. May 5, 2016). 
 

Opinion and Order of the Court. Cunningham, Hughes, Keller, 
Noble, Venters and Wright, JJ., sitting. All concur. Minton, C.J., 
not sitting. Bratcher admitted to violating SCR 3.130(1.15)(a) 
(commingling settlement funds with attorney's own money); SCR 
3.130(1.15)(b) (failing to notify client of settlement funds and 
promptly deliver funds to which the client was entitled); and SCR 
3.130(8.4)(c) (using client's settlement funds as attorney's own 
money). Pursuant to a negotiated agreement with the Kentucky 
Bar Association under SCR 3.480(2), Bratcher asked the Court to 
impose upon her a one-year suspension, with sixty days to be 
imposed immediately upon the Court's order of discipline and the 
remainder to be probated for two years, conditioned upon 
Bratcher incurring no further disciplinary charges, successfully 
completing the Ethics and Professionalism Enhancement 
Program, and filing quarterly reports with the KBA showing her 
compliance with KYLAP recommendations. The KBA did not 
object to this request. After reviewing the allegations, Bratcher's 
previous disciplinary record, and her plan to take remedial 
measures to avoid further disciplinary violations, the Court 
concluded that the discipline proposed by Bratcher and agreed to 
by the KBA was appropriate and sanctioned Bratcher accordingly. 

 
4.  Burden v. Kentucky Bar Ass'n, 2016-SC-000114-KB, 2016 WL 

2609297 (Ky. May 5, 2016). 
 

Opinion and Order of the Court. All sitting; all concur. This case 
arose from Burden's continuing to appear in court on behalf of his 
clients when he was suspended for CLE non-compliance in the 
first half of 2014, resulting in charges of violations of SCR 3.130-
5.5(a) for "practice[ing] law in a jurisdiction in violation of the 
regulation of the legal profession in that jurisdiction" and SCR 
3.130-5.5(b)(2) for being "[a] lawyer who is not admitted to 
practice in this jurisdiction" yet "hold[ing] out to the public or 
otherwise represent[ing] that the lawyer is admitted to practice law 
in this jurisdiction." Burden admitted that he committed the 
charged conduct and that his conduct violated the rules alleged. 
He and the Office of Bar Counsel reached an agreement to 
resolve the matter whereby he would be found guilty of the two 
counts and would receive a public reprimand. He moved the 
Supreme Court to accept the proposed disposition under SCR 
3.480(2), and the Office of Bar Counsel had no objection and also 
asked that the motion be granted. Burden's history of past 
discipline included a private reprimand in 2012, a thirty-day 
suspension, probated, in 2013, and the suspension for CLE non-
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http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiG38WtxM3NAhUM8CYKHSnzBHwQFggcMAA&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.480.pdf&usg=AFQjCNFGQXeyw5JCswpTOx2z7Wfnq1aHOg&sig2=CwwSfTZ3hRfJJzCf7q3FBg&bvm=bv.125801520,d.eWE
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compliance in 2014 that led to this case. After reviewing the 
allegations, the admitted facts, and Burden's disciplinary record, 
the Court concluded that the proposed resolution of this matter 
was adequate, if imperfect, finding that the sanction, a public 
reprimand, was sufficient given the circumstances. 
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KENTUCKY GENERAL ASSEMBLY 
2016 REGULAR SESSION LEGISLATIVE UPDATE 

Legislative Research Commission  
 
 
 
Summaries contained herein represent the legislation passed by the 2016 Kentucky 
General Assembly in Regular Session. 
 
For a more detailed summary of legislation from the Regular Session, please consult 
General Assembly Action 2016 Regular Session, available online and in print from 
the Legislative Research Commission. 
 
Copies of bills may be obtained from the Public Bill Room at: 
 
Legislative Research Commission 
State Capitol 
700 Capital Avenue 
Frankfort, KY 40601-3486 
 
They may also be obtained from the Legislative Research Commission website at 
www.lrc.ky.gov. 
 
INSTRUCTIONS FOR DOWNLOADING A BILL FROM THE LRC WEB PAGE 
 
1.  The LRC web page is located at www.lrc.ky.gov.  
 
2.  When you reach the LRC web page, click on "2016 Regular Session Legislative 

Record."  You will be taken to the Legislative Record Online. 
 
3.  Look for "Bill Status Information."  This will allow for several choices:  Bills by 

Senate Bill number or House Bill number; "Bills & Amendments by Sponsor"; "Bill 
& Amendment Index – Headings"; and "BR to Bill Conversion List." 

 
After you have done the above, and if you know the House Bill or Senate Bill number: 
 
1.  Click on the bill number under the appropriate Senate Bill or House Bill list. 
 
2.  This will bring up the summary of the bill, which shows the history of the bill, the 

sponsors of the bill, and related information. 
 
3.  When you get to the summary, click on the bill number. This will open the latest 

version of the bill. If the bill passed and was not vetoed by the Governor or the 
bill became law without the signature of the Governor, you will have the text of 
the bill as enacted by the General Assembly. 

 
After you have done the above, and if you do not know the House Bill or Senate Bill 
number but you know the name of the sponsor: 
 
1.  Check the "Bills & Amendments by Sponsor" list, which shows all the bills for 

which the particular legislator was either the primary sponsor or a co-sponsor. 

http://www.lrc.ky.gov/
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This list only shows bill numbers, so you will need to click on each bill number to 
see the summary, which includes the bill's topic. 

 
2.  This will provide you with the summary of the bill. You can then proceed as 

above. 
 
After you have done the above, and if you do not know the House Bill or Senate Bill 
number or the name of the sponsor, you may search for a bill in the Index by topic: 
 

 Click on "Bill & Amendment Index – Headings" to find the bills on the topic of 

your choice. You will find a list of bill numbers. Click on the bill numbers until you 

find the summary of interest. 

If you know only the "BR" (Bill Request) number: 
 
1. Click on the "BR to Bill Conversion List." 
 
2. This will give you the bill number for the bill upon introduction. 
 
3. The hyperlink for the bill number will take you to the summary and other related 

information for the bill. 
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2016 Regular Session 
Codification Tables 

 
 
Acts Disposition Table – Each bill that becomes a law is assigned a sequential chapter 
number in the Kentucky Acts. Thus, SB 4 became 2016 Ky. Acts ch. 1. Use this table if 
you wish to find the KRS numbers assigned to the individual sections of a specific bill. 
 
Table of KRS Sections Affected – This table lists all of the statutes that were amended, 
created, or repealed during the past session, and references the bill making the change. 
This table is particularly useful in allowing a practitioner to quickly ascertain if there were 
legislative changes in a specific area of the KRS, such as in the Penal Code. 

 

 
Action Codes: 
     a = amended 
     app = appropriation 
     c = created 
     cc = construction clause 
     ch. = chapter 
     ec = emergency clause or specified effective date 
     eo = executive order 
     HB = House Bill 
     HCR = House Concurrent Resolution 
     HJR = House Joint Resolution 
     nc = not codified 
     r = repealed 
     re = repealed and reenacted 
     re-a = repealed, reenacted, and amended 
     SB = Senate Bill 
     SCR = Senate Concurrent Resolution 
     SJR = Senate Joint Resolution 
     sec. = section 
     t = temporary 
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 Section 
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1  SB 4  1  311.724c 
2  HB 175  1  61.365a 
3  HB 237  1  91.260a 
     2  92.300a 
     3  nc-cc 
4  SCR 9  1  nc-t 
     2  nc-t 
     3  nc-t 
     4  nc-t 
5  HB 204  1  15.382a 
     2  15.3971a 
     3  15.540a 
     4  95.951a 
     5  nc-ec 
6  HB 570  1  16.055a 
     2  16.187a 
     3  16.188a 
     4  16.189a 
     5  16.1901a 
     6  16.191a 
     7  16.194a 
     8  16.198a 
     9  16.045c 
     10  nc-ec 
7  SB 178  1  2.159c 
     2  nc-t 
8  SB 74  1  186.045a 
9  HB 187  1  224.60-142a 
     2  224.60-130a 
     3  224.60-145a 
10  SB 193  1  205.560a 
     2  213.141a 
     3  304.17A-258a 
     4  18A.225a 
     5  nc-cc 
     6  nc-ec 
11  SB 122  1  186A.190a 
     2  382.110a 
     3  382.290a 
     4  382.297a 
12  SB 113  1  6.521a 
     2  6.525a 
     3  6.577a 
     4  21.345a 
     5  21.402a 
     6  21.405a 
     7  21.410a 
     8  21.420a 
     9  21.427a 
13  HB 16  1  nc-act-r 
     2  nc-cc 
14  HB 83  1  138.130a 
     2  138.140a 
     3  nc-ec 
15  SB 43  1  61.315a 
     2  nc-cc 
16  HCR 13  1  nc-t 
     2  nc-t 
     3  nc-t 
17  SB 168  1  43.050a 
     2  91A.040a 
18  SB 185  1  194A.624c 
     2  194A.623c 
     3  194A.135a 
     4  194A.620r 
       194A.622r 
     5  nc-eo 
19  SB 84  1  189.450a 
20  HCR 139  1  nc-t 
     2  nc-t 
     3  nc-t 
21  SB 195  1  61.315a 
     2  nc-ec 
22  SB 167  1  82.083a 
     2  83A.100a 
     3  95.490a 
     4  97.630a 
     5  424.260a 
     6  424.280a 

     7  381.697a 
     8  381.700r 
23  HB 340  1  nc-app 
     2  nc-app 
     3  nc-ec 
24  SB 128  1  40.600a 
25  HB 153  1  61.510a 
     2  78.510a 
     3  61.637a 
26  HB 434  1  72.022c 
     2  72.415a 
27  HB 271  1  7A.255c 
     2  nc-t 
28  HB 272  1  211.9107a 
29  HJR 152  1  nc-t 
     2  nc-t 
30  HB 208  1  149.175c 
31  SB 46  1  65.156a 
     2  67A.320a 
     3  67A.655a 
     4  78.531a 
     5  90.400a 
     6  90.410a 
     7  95.010a 
     8  95.290a 
     9  95.530a 
     10  95.580a 
     11  95.590a 
     12  95.610a 
     13  95.620a 
     14  95.622a 
     15  95.628a 
     16  95.761a 
     17  95.762a 
     18  95.765a 
     19  95.767a 
     20  95.768a 
     21  95.769a 
     22  95.771a 
     23  95.772a 
     24  95.777a 
     25  95.778a 
     26  95.779a 
     27  95.783a 
     28  95.859a 
     29  95.868a 
     30  95.869a 
     31  95.872a 
     32  95.875a 
     33  95.890a 
     34  96.180a 
     35  427.125a 
     36  95.785r 
32  SB 155  1  12.020a 
     2  151B.240re-ren-a 
           as 194A.115 
     3  nc-t 
33  SB 120  1  286.3-065re 
34  SB 64  1  133.047a 
35  SB 179  1  205.200a 
     2  nc-t 
36  SB 182  1  251.430a 
     2  251.440a 
     3  251.720a 
     4  251.990a 
37  HB 38  1  247.238c 
38  HB 497  1  250.022c 
     2  250.021a 
     3  250.041a 
     4  250.051a 
     5  250.071a 
39  HB 529  1  151.113c 
     2  151.110a 
40  SB 188  1  353.510a 
     2  353.570a 
     3  353.590a 
     4  353.660a 
41  SB 225  1  194A.735a 
42  HB 115  1  214.542a 

     2  nc-ec 
43  HB 149  1  337.285a 
     2  nc-ec 
44  HB 106  1  224.50-130a 
     2  nc-ec 
45  SB 211  1  2.234c 
46  SB 214  1  64.300a 
47  SB 256  1  159.035a 
48  SB 269  1  317A.010a 
     2  317A.020a 
49  HCR 187  1  nc-t 
     2  nc-t 
50  HB 261  1  278.020a 
     2  278.021a 
     3  278.516a 
     4  65A.050a 
     5  nc-ec 
51  HB 354  1  39E.030a 
52  SB 16  1  411.245c 
     2  nc-cc 
     3  nc-t 
     4  nc-ec 
53  SB 17  1  311.566c 
54  SB 19  1  311.530a 
55  SB 20  1  205.646c 
     2  13B.020a 
     3  nc-ec 
56  SB 54  1  367.668a 
     2  367.664c 
57  SB 58  1  304.5-070a 
     2  190.090a 
58  SB 63  1  nc-t 
     2  15.440a 
     3  17.175a 
     4  216B.400a 
     5  403.707a 
     6  16.132c 
     7  27A.305c 
     8  216B.401c 
     9  15.334a 
     10  524.140a 
     11  nc-cc 
     12  nc-ec 
59  SB 103  1  367.93101c 
     2  367.93103c 
     3  367.93105c 
     4  367.93107c 
     5  367.93109c 
     6  367.93111c 
     7  367.93113c 
     8  367.93115c 
     9  367.93117c 
     10  367.93119c 
     11  367.93121c 
     12  367.97501a 
     13  367.97514a 
     14  367.97524a 
     15  367.97527a 
     16  367.97531a 
60  SB 140  1  164.540a 
61  SB 141  1  96.530a 
     2  96.740a 
62  SB 169  1  121.180a 
     2  116.095a 
     3  116.0452a 
     4  117.235a 
     5  160.212c 
     6  118.425a 
     7  117.227a 
     8  117.087a 
63  SB 170  1  189.2716c 
     2  189.270a 
64  HB 428  1  525.125a 
65  HB 381  1  64.185a 
66  HB 489  1  213.076a 
67  HB 309  1  45A.030a 
     2  45A.075a 
     3  45A.077c 
     4  65.025a 



 ACTS DISPOSITION TABLE  

1-94 
 

     5  65.028c 
     6  175B.005a 
     7  175B.010a 
     8  175B.020a 
     9  175B.030a 
     10  175B.037c 
     11  175B.040a 
     12  175B.035a 
     13  175B.095a 
     14  175B.025a 
     15  175B.045a 
     16  nc-cc 
     17  nc-ec 
68  HB 281  1  61.637a 
69  HB 499  1  nc-app 
70  SB 33  1  158.302c 
71  SCR 135  1  nc-t 
     2  nc-t 
     3  nc-t 
72  HB 487  1  40.305a 
73  SB 134  1  217.814a 
     2  217.822a 
     3  217.216a 
     4  217.895a 
74  SB 90  1  100.987a 
     2  278.650a 
75  SB 217  1  35.010a 
     2  35.070a 
     3  35.125a 
     4  35.215a 
     5  35.678c 
     6  35.679c 
     7  35.681a 
     8  35.683c 
     9  35.685a 
     10  35.690a 
76  SB 40  1  21A.190c 
     2  21A.192c 
     3  610.072c 
77  SB 238  1  205.7685a 
     2  407.5101a 
     3  407.5102a 
     4  407.5103a 
     5  407.5203a 
     6  407.5205a 
     7  407.5206a 
     8  407.5207a 
     9  407.5307a 
     10  407.5502a 
     11  407.5601a 
     12  407.5603a 
     13  407.5605a 
     14  407.5610a 
     15  407.5612a 
78  SB 206  1  95.022c 
     2  61.637a 
79  SB 117  1  304.9-020a 
     2  304.9-053c 
     3  304.9-054c 
     4  304.9-055c 
     5  304.17A-161a 
     6  304.17A-162a 
     7  205.647c 
80  SB 11  1  241.010a 
     2  243.089c 
     3  243.0341c 
     4  243.030a 
     5  243.0305a 
     6  243.033a 
     7  243.034a 
     8  243.036a 
     9  243.060a 
     10  243.070a 
     11  243.086a 
     12  243.090a 
     13  243.120a 
     14  243.150a 
     15  243.155a 
     16  243.157a 
     17  244.290a 
     18  244.480a 
     19  243.882a 

     20  243.884a 
     21  244.050a 
     22  244.085a 
     23  244.130a 
     24  244.240a 
     25  244.590a 
     26  242.1243c 
     27  242.125a 
     28  244.652c 
     29  243.892r 
81  SB 228  1  158.148a 
82  SB 129  1  13A.010a 
     2  13A.020a 
     3  13A.040a 
     4  13A.050a 
     5  13A.070a 
     6  13A.100a 
     7  13A.110a 
     8  13A.120a 
     9  13A.125a 
     10  13A.130a 
     11  13A.180a 
     12  13A.190a 
     13  13A.200a 
     14  13A.220a 
     15  13A.221a 
     16  13A.222a 
     17  13A.224a 
     18  13A.2251a 
     19  13A.2255a 
     20  13A.230a 
     21  13A.240a 
     22  13A.250a 
     23  13A.255a 
     24  13A.270a 
     25  13A.280a 
     26  13A.290a 
     27  13A.300a 
     28  13A.310a 
     29  13A.312a 
     30  13A.315a 
     31  13A.320a 
     32  131.130a 
     33  141.050a 
     34  141.068a 
     35  131.131c 
     36  13A.075r 
       13A.140r 
83  SB 60  1  501.100c 
     2  nc-ec 
84  SB 293  1  42.0201a 
     2  131.020a 
     3  131.083a 
     4  nc-eo 
85  SB 56  1  189A.010a 
     2  189A.070a 
     3  189A.090a 
     4  189A.200a 
     5  189A.240a 
     6  189A.330a 
     7  189A.340a 
     8  189A.410a 
     9  nc-cc 
     10  nc-ec 
86  HB 422  1  65.8805a 
     2  65.8808a 
     3  65.8811a 
     4  65.8815a 
     5  65.8829c 
     6  65.8821a 
     7  65.8825a 
     8  65.8828a 
     9  65.8831a 
     10  65.8835a 
     11  65.8836c 
     12  65.8838a 
     13  65.8840c 
     14  99.710a 
     15  382.135a 
     16  426.530a 
     17  nc-cc 
     18  82.700r 

       82.705r 
       82.710r 
       82.715r 
       82.720r 
       82.722r 
       82.725r 
       381.770r 
87  SB 114  1  15.382a 
     2  72.465a 
     3  186.411a 
     4  189.125a 
     5  213.076a 
     6  387.540a 
88  SB 154  1  311.854a 
     2  311.856a 
89  SB 118  1  286.11-007a 
90  HB 382  1  186A.220a 
91  SB 249  1  65A.010a 
     2  75.430a 
     3  95A.055c 
92  HB 189  1  65.242c 
93  HB 402  1  132.202c 
     2  132.020a 
     3  132.200a 
     4  136.120a 
94  HB 40  1  431.073c 
     2  431.076a 
     3  431.078a 
     4  431.079a 
     5  431.074c 
95  HB 124  1  16.220a 
96  HJR 5  1  nc-t 
     2  nc-t 
     3  nc-t 
     4  nc-t 
     5  nc-t 
     6  nc-t 
     7  nc-t 
     8  nc-t 
     9  nc-t 
     10  nc-t 
     11  nc-t 
     12  nc-t 
     13  nc-t 
     14  nc-t 
     15  nc-t 
     16  nc-t 
     17  nc-t 
     18  nc-t 
     19  nc-t 
     20  nc-t 
     21  nc-t 
     22  nc-t 
     23  nc-t 
     24  nc-t 
     25  nc-t 
     26  nc-t 
     27  nc-t 
     28  nc-t 
     29  nc-t 
     30  nc-t 
     31  nc-t 
     32  nc-t 
     33  nc-t 
     34  nc-t 
     35  nc-t 
     36  nc-t 
     37  nc-t 
     38  nc-t 
     39  nc-t 
     40  nc-t 
     41  nc-t 
     42  nc-t 
     43  nc-t 
     44  nc-t 
     45  nc-t 
     46  nc-t 
     47  nc-t 
     48  nc-t 
     49  nc-t 
     50  nc-t 
     51  nc-t 
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     52  nc-t 
     53  nc-t 
     54  nc-t 
     55  nc-t 
     56  nc-t 
     57  nc-t 
     58  nc-t 
     59  nc-t 
     60  nc-t 
     61  nc-t 
     62  nc-t 
     63  nc-t 
     64  nc-t 
     65  nc-t 
     66  nc-t 
     67  nc-t 
     68  nc-t 
97  HB 276  1  164.2844a 
98  HB 250  1  431.015a 
     2  523.110a 
99  HB 162  1  525.080a 
100  HB 183  1  42.0146c 
101  HB 132  1  61.8746c 
     2  61.870a 
     3  441.127a 
102  HB 100  1  304.17A-144c 
103  HB 562  1  315.510re-ren-a 
     1      as 309.400 
     2  315.512re-ren-a 
           as 309.402 
     3  315.514re-ren-a 
           as 309.412 
     4  315.516re-ren-a 
           as 309.410 
     5  315.518re-ren-a 
           as 309.414 
     6  315.520re-ren-a 
           as 309.416 
     7  315.522re-ren-a 
           as 309.420 
     8  309.418c 
     9  309.406c 
     10  315.524re-ren-a 
           as 309.422 
     11  309.404c 
     12  309.408c 
     13  315.121a 
     14  315.191a 
     15  315.125a 
     16  315.005a 
     17  304.17A-005a 
     18  205.210a 
     19  205.540a 
     20  194A.707a 
104  HB 184  1  160.345a 
     2  160.380a 
105  HB 527  1  315.010a 
     2  315.0350c 
     3  315.205a 
106  HB 314  1  237.137c 
     2  nc-ec 
107  HB 420  1  403.352c 
     2  403.353c 
     3  620.052c 
108  HB 431  1  211.350a 
     2  211.351c 
109  HB 535  1  154.26-010a 
     2  154.26-080a 
     3  154.26-125c 
     4  139.480a 
     5  16.010a 
     6  16.052c 
     7  16.050a 
     8  16.165a 
     9  16.198a 
     10  18A.110a 
     11  64.640a 
     12  nc-ec 
110  HB 52  1  42.4501c 
     2  42.4582a 
     3  42.4592a 
     4  42.470a 

     5  42.475a 
     6  16.010a 
     7  16.052c 
     8  16.050a 
     9  16.165a 
     10  16.198a 
     11  18A.110a 
     12  64.640a 
     13  139.495a 
     14  nc-ec 
     15  nc-cc 
     16  nc-ec 
111  HB 585  1  65.751c 
     2  65.750a 
     3  65.760a 
     4  65.7621a 
     5  65.7623a 
     6  65.7625a 
     7  65.7627a 
     8  65.7629a 
     9  65.7630a 
     10  65.7631a 
     11  65.7633a 
     12  65.7635a 
     13  65.7641a 
     14  139.105a 
     15  65.7634c 
     16  142.100c 
     17  142.105c 
     18  142.110c 
     19  142.115c 
     20  142.120c 
     21  142.125c 
     22  142.130c 
     23  142.135c 
     24  39G.040a 
     25  65.755a 
     26  278.541a 
     27  278.542a 
     28  139.470a 
     29  65.7636c 
     30  nc-t 
     31  nc-ec 
112  HB 473  1  15.404a 
     2  15.440a 
     3  70.263a 
     4  95.955a 
     5  15.530a 
     6  15.550a 
     7  15.560a 
     8  15.565a 
     9  15.590a 
     10  15A.070a 
     11  95A.230a 
     12  95A.240a 
     13  95A.262a 
113  SB 209  1  61.523c 
     2  141.010a 
114  SB 203  1  16.601a 
     2  61.621a 
     3  nc-cc 
     4  nc-ec 
115  SB 174  1  199.011a 
     2  199.650a 
     3  600.020a 
     4  605.102c 
     5  610.125a 
     6  620.050a 
116  SB 242  1  321.175a 
     2  321.181a 
     3  321.185a 
     4  321.190a 
     5  321.193a 
     6  321.200a 
     7  321.201a 
     8  321.207a 
     9  321.211a 
     10  321.230a 
     11  321.235a 
     12  321.353c 
     13  321.237a 
     14  321.240a 

     15  321.351a 
     16  321.360a 
     17  321.441a 
     18  321.990a 
     19  321.195r 
117  HB 343  1  75.010a 
     2  75.020a 
     3  75.022a 
     4  273.401a 
     5  95A.057c 
118  HB 352  1  186A.190a 
     2  186A.195a 
     3  186A.200a 
119  HCR 117  1  nc-t 
     2  nc-t 
     3  nc-t 
120  SB 186  1  235.230a 
     2  376.272c 
121  HJR 164  1  nc-t 
122  HB 148  1  199.8951c 
     2  311.645a 
     3  405.075a 
     4  216B.190a 
     5  211.951a 
     6  620.350a 
     7  620.355a 
123  HB 216  1  154.10-010a 
124  HCR 101  1  nc-t 
     2  nc-t 
     3  nc-t 
     4  nc-t 
     5  nc-t 
125  HB 111  1  156.095a 
     2  nc-t 
     3  nc-ec 
126  HB 95  1  205.632c 
     2  273.443a 
     3  273.442c 
     4  nc-eo 
127  SB 230  1  99.700a 
     2  99.705a 
     3  99.710a 
     4  99.715a 
     5  99.720a 
     6  99.725a 
     7  99.730a 
     8  99.727c 
     9  416.540a 
     10  416.580a 
     11  134.128a 
     12  134.504a 
     13  92.305a 
     14  91.285a 
128  HB 87  1  159.035a 
129  SB 97  1  286.8-010a 
     2  286.8-030a 
     3  286.8-034a 
     4  286.8-048a 
     5  286.8-256c 
     6  286.8-170a 
     7  286.8-250a 
     8  286.8-255a 
     9  286.8-260a 
     10  286.8-290a 
     11  286.8-036a 
130  HB 563  1  211.893c 
     2  nc-ec 
131  HJR 197  1  nc-t 
     2  nc-t 
     3  nc-t 
132  SB 216  1  402.100a 
     2  402.110a 
133  HB 238  1  6.350a 
     2  7A.240a 
     3  7A.250a 
     4  21.440a 
     5  61.670a 
     6  161.400a 
     7  48.040a 
     8  42.205c 
134  HB 306  1  nc-app 
135  HB 4  1  218A.010a 
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     2  218A.020a 
     3  218A.050a 
     4  218A.070a 
     5  218A.090a 
     6  314.011a 
     7  320.210a 
     8  320.240a 
     9  218A.1430a 
     10  218A.1401a 
     11  530.064a 
     12  530.065a 
     13  nc-ec 
136  HB 15  1  164.011a 
     2  164.020a 
     3  164.131a 
     4  164.321a 
     5  164.821a 
     6  158.6453a 
     7  158.6459a 
     8  164.7874a 
     9  164.821a 
137  HB 55  1  153.450a 
138  HB 80  1  7A.010a 
     2  45.750a 
     3  141.010a 
     4  157.618a 
     5  157.621a 
     6  158.070a 
     7  224.50-868a 
     8  nc-t 
     9  nc-t 
     10  nc-cc 
     11  nc-cc 
     12  nc-ec 
139  HB 158  1  164.7882a 
140  HB 384  1  65.159c 
141  HB 609  1  61.886a 
     2  61.887a 
     3  61.8865c 
142  SB 191  1  247.090a 
     2  247.100a 
     3  247.110a 
     4  247.120a 
     5  247.140a 
     6  247.220a 
     7  247.226a 
     8  247.228a 
     9  247.200r 
     10  nc-t 
     11  nc-ec 
143  SB 18  1  304.17A-578re-ren-a 
     1      as 304.17A-235 
     2  205.522a 
     3  304.17C-060a 
     4  304.17A-258a 
     5  nc-ec 
144  HCR 185  1  nc-t 
     2  nc-t 
     3  nc-t 
     4  nc-t 
145  HJR 160  1  nc-t 
146  HB 10  1  nc-app 
     2  nc-app 
     3  nc-app 
     4  nc-app 
     5  nc-app 
     6  nc-app 
     7  nc-app 
     8  nc-ec 
147  HB 129  1  nc-t 
     2  nc-t 
     3  nc-t 
     4  nc-t 
     5  nc-t 
     6  nc-t 
     7  nc-ec 
     8  nc-app 
148  HB 304  1  nc-app 
149  HB 303  1  nc-app 
     2  nc-cc 
     3  nc-app 
     4  nc-app 

     5  nc-t 
     6  nc-t 
     7  nc-t 
150  SB 296  1  158.6485c 
     2  12.020a 
     3  158.648a 
     4  161.220a 
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2.159c SB 178  7  1 
2.234c SB 211  45  1 
6.350a HB 238  133  1 
6.521a SB 113  12  1 
6.525a SB 113  12  2 
6.577a SB 113  12  3 
7A.010a HB 80  138  1 
7A.240a HB 238  133  2 
7A.250a HB 238  133  3 
7A.255c HB 271  27  1 
12.020a SB 155  32  1 
12.020a SB 296  150  2 
13A.010a SB 129  82  1 
13A.020a SB 129  82  2 
13A.040a SB 129  82  3 
13A.050a SB 129  82  4 
13A.070a SB 129  82  5 
13A.075r SB 129  82  36 
13A.100a SB 129  82  6 
13A.110a SB 129  82  7 
13A.120a SB 129  82  8 
13A.125a SB 129  82  9 
13A.130a SB 129  82  10 
13A.140r SB 129  82  36 
13A.180a SB 129  82  11 
13A.190a SB 129  82  12 
13A.200a SB 129  82  13 
13A.220a SB 129  82  14 
13A.221a SB 129  82  15 
13A.222a SB 129  82  16 
13A.224a SB 129  82  17 
13A.2251a SB 129  82  18 
13A.2255a SB 129  82  19 
13A.230a SB 129  82  20 
13A.240a SB 129  82  21 
13A.250a SB 129  82  22 
13A.255a SB 129  82  23 
13A.270a SB 129  82  24 
13A.280a SB 129  82  25 
13A.290a SB 129  82  26 
13A.300a SB 129  82  27 
13A.310a SB 129  82  28 
13A.312a SB 129  82  29 
13A.315a SB 129  82  30 
13A.320a SB 129  82  31 
13B.020a SB 20  55  2 
15.334a SB 63  58  9 
15.382a HB 204  5  1 
15.382a SB 114  87  1 
15.3971a HB 204  5  2 
15.404a HB 473  112  1 
15.440a HB 473  112  2 
15.440a SB 63  58  2 
15.530a HB 473  112  5 
15.540a HB 204  5  3 
15.550a HB 473  112  6 
15.560a HB 473  112  7 
15.565a HB 473  112  8 
15.590a HB 473  112  9 
15A.070a HB 473  112  10 
16.010a HB 52  110  6 
16.010a HB 535  109  5 
16.045c HB 570  6  9 
16.050a HB 52  110  8 
16.050a HB 535  109  7 
16.052c HB 52  110  7 
16.052c HB 535  109  6 
16.055a HB 570  6  1 
16.132c SB 63  58  6 
16.165a HB 52  110  9 
16.165a HB 535  109  8 
16.187a HB 570  6  2 
16.188a HB 570  6  3 
16.189a HB 570  6  4 
16.1901a HB 570  6  5 
16.191a HB 570  6  6 
16.194a HB 570  6  7 
16.198a HB 52  110  10 

16.198a HB 535  109  9 
16.198a HB 570  6  8 
16.220a HB 124  95  1 
16.601a SB 203  114  1 
17.175a SB 63  58  3 
18A.110a HB 52  110  11 
18A.110a HB 535  109  10 
18A.225a SB 193  10  4 
21.345a SB 113  12  4 
21.402a SB 113  12  5 
21.405a SB 113  12  6 
21.410a SB 113  12  7 
21.420a SB 113  12  8 
21.427a SB 113  12  9 
21.440a HB 238  133  4 
21A.190c SB 40  76  1 
21A.192c SB 40  76  2 
27A.305c SB 63  58  7 
35.010a SB 217  75  1 
35.070a SB 217  75  2 
35.125a SB 217  75  3 
35.215a SB 217  75  4 
35.678c SB 217  75  5 
35.679c SB 217  75  6 
35.681a SB 217  75  7 
35.683c SB 217  75  8 
35.685a SB 217  75  9 
35.690a SB 217  75  10 
39E.030a HB 354  51  1 
39G.040a HB 585  111  24 
40.305a HB 487  72  1 
40.600a SB 128  24  1 
42.0146c HB 183  100  1 
42.0201a SB 293  84  1 
42.205c HB 238  133  8 
42.4501c HB 52  110  1 
42.4582a HB 52  110  2 
42.4592a HB 52  110  3 
42.470a HB 52  110  4 
42.475a HB 52  110  5 
43.050a SB 168  17  1 
45.750a HB 80  138  2 
45A.030a HB 309  67  1 
45A.075a HB 309  67  2 
45A.077c HB 309  67  3 
48.040a HB 238  133  7 
61.315a SB 43  15  1 
61.315a SB 195  21  1 
61.365a HB 175  2  1 
61.510a HB 153  25  1 
61.523c SB 209  113  1 
61.621a SB 203  114  2 
61.637a HB 153  25  3 
61.637a HB 281  68  1 
61.637a SB 206  78  2 
61.670a HB 238  133  5 
61.870a HB 132  101  2 
61.8746c HB 132  101  1 
61.886a HB 609  141  1 
61.8865c HB 609  141  3 
61.887a HB 609  141  2 
64.185a HB 381  65  1 
64.300a SB 214  46  1 
64.640a HB 52  110  12 
64.640a HB 535  109  11 
65.025a HB 309  67  4 
65.028c HB 309  67  5 
65.156a SB 46  31  1 
65.159c HB 384  140  1 
65.242c HB 189  92  1 
65.750a HB 585  111  2 
65.751c HB 585  111  1 
65.755a HB 585  111  25 
65.760a HB 585  111  3 
65.7621a HB 585  111  4 
65.7623a HB 585  111  5 
65.7625a HB 585  111  6 
65.7627a HB 585  111  7 

65.7629a HB 585  111  8 
65.7630a HB 585  111  9 
65.7631a HB 585  111  10 
65.7633a HB 585  111  11 
65.7634c HB 585  111  15 
65.7635a HB 585  111  12 
65.7636c HB 585  111  29 
65.7641a HB 585  111  13 
65.8805a HB 422  86  1 
65.8808a HB 422  86  2 
65.8811a HB 422  86  3 
65.8815a HB 422  86  4 
65.8821a HB 422  86  6 
65.8825a HB 422  86  7 
65.8828a HB 422  86  8 
65.8829c HB 422  86  5 
65.8831a HB 422  86  9 
65.8835a HB 422  86  10 
65.8836c HB 422  86  11 
65.8838a HB 422  86  12 
65.8840c HB 422  86  13 
65A.010a SB 249  91  1 
65A.050a HB 261  50  4 
67A.320a SB 46  31  2 
67A.655a SB 46  31  3 
70.263a HB 473  112  3 
72.022c HB 434  26  1 
72.415a HB 434  26  2 
72.465a SB 114  87  2 
75.010a HB 343  117  1 
75.020a HB 343  117  2 
75.022a HB 343  117  3 
75.430a SB 249  91  2 
78.510a HB 153  25  2 
78.531a SB 46  31  4 
82.083a SB 167  22  1 
82.700r HB 422  86  18 
82.705r HB 422  86  18 
82.710r HB 422  86  18 
82.715r HB 422  86  18 
82.720r HB 422  86  18 
82.722r HB 422  86  18 
82.725r HB 422  86  18 
83A.100a SB 167  22  2 
90.400a SB 46  31  5 
90.410a SB 46  31  6 
91.260a HB 237  3  1 
91.285a SB 230  127  14 
91A.040a SB 168  17  2 
92.300a HB 237  3  2 
92.305a SB 230  127  13 
95.010a SB 46  31  7 
95.022c SB 206  78  1 
95.290a SB 46  31  8 
95.490a SB 167  22  3 
95.530a SB 46  31  9 
95.580a SB 46  31  10 
95.590a SB 46  31  11 
95.610a SB 46  31  12 
95.620a SB 46  31  13 
95.622a SB 46  31  14 
95.628a SB 46  31  15 
95.761a SB 46  31  16 
95.762a SB 46  31  17 
95.765a SB 46  31  18 
95.767a SB 46  31  19 
95.768a SB 46  31  20 
95.769a SB 46  31  21 
95.771a SB 46  31  22 
95.772a SB 46  31  23 
95.777a SB 46  31  24 
95.778a SB 46  31  25 
95.779a SB 46  31  26 
95.783a SB 46  31  27 
95.785r SB 46  31  36 
95.859a SB 46  31  28 
95.868a SB 46  31  29 
95.869a SB 46  31  30 
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95.872a SB 46  31  31 
95.875a SB 46  31  32 
95.890a SB 46  31  33 
95.951a HB 204  5  4 
95.955a HB 473  112  4 
95A.055c SB 249  91  3 
95A.057c HB 343  117  5 
95A.230a HB 473  112  11 
95A.240a HB 473  112  12 
95A.262a HB 473  112  13 
96.180a SB 46  31  34 
96.530a SB 141  61  1 
96.740a SB 141  61  2 
97.630a SB 167  22  4 
99.700a SB 230  127  1 
99.705a SB 230  127  2 
99.710a HB 422  86  14 
99.710a SB 230  127  3 
99.715a SB 230  127  4 
99.720a SB 230  127  5 
99.725a SB 230  127  6 
99.727c SB 230  127  8 
99.730a SB 230  127  7 
100.987a SB 90  74  1 
116.0452a SB 169  62  3 
116.095a SB 169  62  2 
117.087a SB 169  62  8 
117.227a SB 169  62  7 
117.235a SB 169  62  4 
118.425a SB 169  62  6 
121.180a SB 169  62  1 
131.020a SB 293  84  2 
131.083a SB 293  84  3 
131.130a SB 129  82  32 
131.131c SB 129  82  35 
132.020a HB 402  93  2 
132.200a HB 402  93  3 
132.202c HB 402  93  1 
133.047a SB 64  34  1 
134.128a SB 230  127  11 
134.504a SB 230  127  12 
136.120a HB 402  93  4 
138.130a HB 83  14  1 
138.140a HB 83  14  2 
139.105a HB 585  111  14 
139.470a HB 585  111  28 
139.480a HB 535  109  4 
139.495a HB 52  110  13 
141.010a HB 80  138  3 
141.010a SB 209  113  2 
141.050a SB 129  82  33 
141.068a SB 129  82  34 
142.100c HB 585  111  16 
142.105c HB 585  111  17 
142.110c HB 585  111  18 
142.115c HB 585  111  19 
142.120c HB 585  111  20 
142.125c HB 585  111  21 
142.130c HB 585  111  22 
142.135c HB 585  111  23 
149.175c HB 208  30  1 
151.110a HB 529  39  2 
151.113c HB 529  39  1 
151B.240re-ren-a as       
   194A.115 SB 155  32  2 
153.450a HB 55  137  1 
154.10-010a HB 216  123  1 
154.26-010a HB 535  109  1 
154.26-080a HB 535  109  2 
154.26-125c HB 535  109  3 
156.095a HB 111  125  1 
157.618a HB 80  138  4 
157.621a HB 80  138  5 
158.070a HB 80  138  6 
158.148a SB 228  81  1 
158.302c SB 33  70  1 
158.6453a HB 15  136  6 
158.6459a HB 15  136  7 
158.648a SB 296  150  3 
158.6485c SB 296  150  1 
159.035a HB 87  128  1 

159.035a SB 256  47  1 
160.212c SB 169  62  5 
160.345a HB 184  104  1 
160.380a HB 184  104  2 
161.220a SB 296  150  4 
161.400a HB 238  133  6 
164.011a HB 15  136  1 
164.020a HB 15  136  2 
164.131a HB 15  136  3 
164.2844a HB 276  97  1 
164.321a HB 15  136  4 
164.540a SB 140  60  1 
164.7874a HB 15  136  8 
164.7882a HB 158  139  1 
164.821a HB 15  136  5 
164.821a HB 15  136  9 
175B.005a HB 309  67  6 
175B.010a HB 309  67  7 
175B.020a HB 309  67  8 
175B.025a HB 309  67  14 
175B.030a HB 309  67  9 
175B.035a HB 309  67  12 
175B.037c HB 309  67  10 
175B.040a HB 309  67  11 
175B.045a HB 309  67  15 
175B.095a HB 309  67  13 
186.045a SB 74  8  1 
186.411a SB 114  87  3 
186A.190a HB 352  118  1 
186A.190a SB 122  11  1 
186A.195a HB 352  118  2 
186A.200a HB 352  118  3 
186A.220a HB 382  90  1 
189.125a SB 114  87  4 
189.270a SB 170  63  2 
189.2716c SB 170  63  1 
189.450a SB 84  19  1 
189A.010a SB 56  85  1 
189A.070a SB 56  85  2 
189A.090a SB 56  85  3 
189A.200a SB 56  85  4 
189A.240a SB 56  85  5 
189A.330a SB 56  85  6 
189A.340a SB 56  85  7 
189A.410a SB 56  85  8 
190.090a SB 58  57  2 
194A.115 was       
    151B.240re-ren-a SB 155  32  2 
194A.135a SB 185  18  3 
194A.620r SB 185  18  4 
194A.622r SB 185  18  4 
194A.623c SB 185  18  2 
194A.624c SB 185  18  1 
194A.707a HB 562  103  20 
194A.735a SB 225  41  1 
199.011a SB 174  115  1 
199.650a SB 174  115  2 
199.8951c HB 148  122  1 
205.200a SB 179  35  1 
205.210a HB 562  103  18 
205.522a SB 18  143  2 
205.540a HB 562  103  19 
205.560a SB 193  10  1 
205.632c HB 95  126  1 
205.646c SB 20  55  1 
205.647c SB 117  79  7 
205.7685a SB 238  77  1 
211.350a HB 431  108  1 
211.351c HB 431  108  2 
211.893c HB 563  130  1 
211.9107a HB 272  28  1 
211.951a HB 148  122  5 
213.076a HB 489  66  1 
213.076a SB 114  87  5 
213.141a SB 193  10  2 
214.542a HB 115  42  1 
216B.190a HB 148  122  4 
216B.400a SB 63  58  4 
216B.401c SB 63  58  8 
217.216a SB 134  73  3 
217.814a SB 134  73  1 

217.822a SB 134  73  2 
217.895a SB 134  73  4 
218A.010a HB 4  135  1 
218A.020a HB 4  135  2 
218A.050a HB 4  135  3 
218A.070a HB 4  135  4 
218A.090a HB 4  135  5 
218A.1401a HB 4  135  10 
218A.1430a HB 4  135  9 
224.50-130a HB 106  44  1 
224.50-868a HB 80  138  7 
224.60-130a HB 187  9  2 
224.60-142a HB 187  9  1 
224.60-145a HB 187  9  3 
235.230a SB 186  120  1 
237.137c HB 314  106  1 
241.010a SB 11  80  1 
242.1243c SB 11  80  26 
242.125a SB 11  80  27 
243.030a SB 11  80  4 
243.0305a SB 11  80  5 
243.033a SB 11  80  6 
243.034a SB 11  80  7 
243.0341c SB 11  80  3 
243.036a SB 11  80  8 
243.060a SB 11  80  9 
243.070a SB 11  80  10 
243.086a SB 11  80  11 
243.089c SB 11  80  2 
243.090a SB 11  80  12 
243.120a SB 11  80  13 
243.150a SB 11  80  14 
243.155a SB 11  80  15 
243.157a SB 11  80  16 
243.882a SB 11  80  19 
243.884a SB 11  80  20 
243.892r SB 11  80  29 
244.050a SB 11  80  21 
244.085a SB 11  80  22 
244.130a SB 11  80  23 
244.240a SB 11  80  24 
244.290a SB 11  80  17 
244.480a SB 11  80  18 
244.590a SB 11  80  25 
244.652c SB 11  80  28 
247.090a SB 191  142  1 
247.100a SB 191  142  2 
247.110a SB 191  142  3 
247.120a SB 191  142  4 
247.140a SB 191  142  5 
247.200r SB 191  142  9 
247.220a SB 191  142  6 
247.226a SB 191  142  7 
247.228a SB 191  142  8 
247.238c HB 38  37  1 
250.021a HB 497  38  2 
250.022c HB 497  38  1 
250.041a HB 497  38  3 
250.051a HB 497  38  4 
250.071a HB 497  38  5 
251.430a SB 182  36  1 
251.440a SB 182  36  2 
251.720a SB 182  36  3 
251.990a SB 182  36  4 
273.401a HB 343  117  4 
273.442c HB 95  126  3 
273.443a HB 95  126  2 
278.020a HB 261  50  1 
278.021a HB 261  50  2 
278.516a HB 261  50  3 
278.541a HB 585  111  26 
278.542a HB 585  111  27 
278.650a SB 90  74  2 
286.3-065re SB 120  33  1 
286.8-010a SB 97  129  1 
286.8-030a SB 97  129  2 
286.8-034a SB 97  129  3 
286.8-036a SB 97  129  11 
286.8-048a SB 97  129  4 
286.8-170a SB 97  129  6 
286.8-250a SB 97  129  7 
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286.8-255a SB 97  129  8 
286.8-256c SB 97  129  5 
286.8-260a SB 97  129  9 
286.8-290a SB 97  129  10 
286.11-007a SB 118  89  1 
304.5-070a SB 58  57  1 
304.9-020a SB 117  79  1 
304.9-053c SB 117  79  2 
304.9-054c SB 117  79  3 
304.9-055c SB 117  79  4 
304.17A-005a HB 562  103  17 
304.17A-144c HB 100  102  1 
304.17A-161a SB 117  79  5 
304.17A-162a SB 117  79  6 
304.17A-235 was       
    304.17A-578re-ren-a SB 18  143  1 
304.17A-258a SB 18  143  4 
304.17A-258a SB 193  10  3 
304.17A-578re-ren-a as       
   304.17A-235 SB 18  143  1 
304.17C-060a SB 18  143  3 
309.400 was       
    315.510re-ren-a HB 562  103  1 
309.402 was       
    315.512re-ren-a HB 562  103  2 
309.404c HB 562  103  11 
309.406c HB 562  103  9 
309.408c HB 562  103  12 
309.410 was       
    315.516re-ren-a HB 562  103  4 
309.412 was       
    315.514re-ren-a HB 562  103  3 
309.414 was       
    315.518re-ren-a HB 562  103  5 
309.416 was       
    315.520re-ren-a HB 562  103  6 
309.418c HB 562  103  8 
309.420 was       
    315.522re-ren-a HB 562  103  7 
309.422 was       
    315.524re-ren-a HB 562  103  10 
311.530a SB 19  54  1 
311.566c SB 17  53  1 
311.645a HB 148  122  2 
311.724c SB 4  1  1 
311.854a SB 154  88  1 
311.856a SB 154  88  2 
314.011a HB 4  135  6 
315.005a HB 562  103  16 
315.010a HB 527  105  1 
315.0350c HB 527  105  2 
315.121a HB 562  103  13 
315.125a HB 562  103  15 
315.191a HB 562  103  14 
315.205a HB 527  105  3 
315.510re-ren-a as       
   309.400 HB 562  103  1 
315.512re-ren-a as       
   309.402 HB 562  103  2 
315.514re-ren-a as       
   309.412 HB 562  103  3 
315.516re-ren-a as       
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I. SENATE BILLS 
 

A.  SB 4 
 

AN ACT relating to full disclosure in public safety. Creates a new section 
of KRS Chapter 311 to specify how "individual, private setting" shall be 
interpreted in informed consent situations. 

 
B.  SB 11 
 

AN ACT relating to alcoholic beverages. Amends KRS 241.010 to define 
"bed and breakfast," "commercial quadricycle," and "discount in the usual 
course of business," expand the definition of "alcoholic beverage" to 
include a powder or crystal containing alcohol, and increase the annual 
production limit for small farm wineries from 50,000 gallons to 100,000 
gallons and makes a souvenir package a special package of Kentucky 
distilled spirits; creates a new section of KRS Chapter 242 to allow a 
precinct-level local option election to authorize the sale of alcoholic 
beverages at a distillery, and makes the distillery local option election 
statute expire after three years; creates a new section of KRS Chapter 
242 to allow a city or county that voted for alcoholic beverage sales at 
100-seat restaurants to enact an ordinance allowing fifty-seat restaurants; 
amends KRS 242.125 to enable a city of any size to determine its wet or 
dry status separately from its county's status; creates a new section of 
KRS Chapter 243 to establish and regulate authorized public 
consumption (APC) licenses for use with commercial quadricycles, and 
set APC license qualifications, standards for drivers, and details for local 
ordinances, allow patrons to bring their own unopened packaged 
alcoholic beverages in nonglass containers, for personal consumption, 
while riding on the commercial quadricycle, prohibit patrons from bringing 
open alcoholic beverages from a licensed retail premises onto the 
commercial quadricycle, and prohibit local APC fees from exceeding state 
APC fees; amends KRS 243.030 and 243.070 to establish state and local 
APC license fees and craft rectifier license fees; amends KRS 243.060 to 
designate local APC license fees; amends KRS 243.0305 and 244.050 to 
exclude the sampling license privileges in each statute from those of the 
other statute, set maximum souvenir package sales at 4.5 liters per 
customer per day, and establish rules for distillery use of a sampling 
license or an NQ3 license; amends KRS 243.036 to apply a distilled 
spirits and wine auction license to malt beverages and include raffles as 
part of the auction license; amends KRS 243.086 to permit an NQ3 retail 
drink license for a distiller or a bed and breakfast and limit bed and 
breakfast drink sales to paid overnight guests; amends KRS 243.090 to 
make most local alcohol licenses expire on the same date as the 
corresponding state license and prorate the cost of a local license in the 
first year to allow the local license to synchronize with the state license; 
amends KRS 243.120 to create Class A and Class B rectifier's licenses, 
and tax and distribute a distiller's retail drink sales in the same manner as 
souvenir package sales; amends KRS 243.150 to authorize a brewer to 
sell malt beverages on its premises through "growlers" or a tap room; 
amends KRS 243.155 to enable small farm wineries to enter into "custom 

http://www.lrc.ky.gov/record/16RS/SB4.htm
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38785
http://www.lrc.ky.gov/record/16RS/SB11.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45116
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38392
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38392
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38392
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43876
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38399
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43026
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45125
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45124
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45120
http://www.lrc.ky.gov/Statutes/statute.aspx?id=42518
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45123
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45126
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45127
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45128
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45129
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45130
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crush" agreements with one another; amends KRS 243.157 to increase 
the annual production limit for microbreweries from 25,000 barrels to 
50,000 barrels and authorize a microbrewery to sell its products by the 
drink or package at fairs, festivals, and similar events; amends KRS 
243.884 to exempt a small farm winery from the wholesale tax only if the 
small farm winery produces no more than 50,000 gallons of wine per 
year; creates a new section of KRS Chapter 244 to forbid any person to 
possess, sell, offer for sale, or use any powdered or crystalline alcoholic 
beverage product and authorize a quota retail package licensee to 
provide free and paid samples of distilled spirits or wine; amends KRS 
244.085 to allow a person under twenty-one years of age to remain at a 
licensed APC premises; amends KRS 244.130 to enable a distiller to 
provide visitors who are twenty-one or older with free production by-
products or free nonalcoholic novelty items valued at up to $75; amends 
KRS 244.240 to let wholesalers give discounts in the usual course of 
business if the same discounts are offered to all licensees of the same 
license type buying similar quantities; amends KRS 244.290 and 244.480 
to allow cities and counties to enact an ordinance authorizing Sunday 
sales of alcoholic beverages; amends KRS 244.590 to permit a brewer or 
distributor to give, rent, loan, or sell a refrigerated cooler to a malt 
beverage retailer; amends KRS 243.033, 243.034, and 243.882 to 
conform; repeals KRS 243.892. 

 
C.  SB 16 
 

AN ACT relating to the safety of minors and declaring an emergency.  
Creates a new section of KRS Chapter 411 to provide civil immunity, for 
damaging a vehicle, to a person who enters a vehicle with the 
reasonable, good faith belief that a minor is in imminent danger of harm if 
not removed from the vehicle; encourages Transportation Cabinet to 
implement education on children left in vehicles; EMERGENCY. 

 
D.  SB 17 
 

AN ACT relating to physicians. Creates a new section of KRS 311.530 to 
311.620 to prohibit the Board of Medical Licensure from requiring any 
maintenance of certification and related continuing education require-
ments for licensure as a physician. 

 
E.  SB 18 
 

AN ACT relating to medical coverage.  Repeals, reenacts, and amends 
KRS 304.17A-578 to require an insurer offering a health benefit plan to 
establish procedures for changing a participating provider agreement, 
require ninety-day notice for a material change and establish information 
to be included in notice, require certain notices to be sent by certified 
mail, requires certain notices to be sent in an orange-colored envelope, 
establish when material changes may take effect, and specify the process 
for notice of objection to material changes by participating providers; 
amends KRS 205.522 to require managed care organizations that provide 
Medicaid benefits to comply with KRS 304.17A-578; amends 304.17C-

http://www.lrc.ky.gov/Statutes/statute.aspx?id=45131
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45135
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45135
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38405
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45137
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45137
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45138
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45139
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45132
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45133
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45140
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43880
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43028
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45134
http://www.lrc.ky.gov/Statutes/statute.aspx?id=11425
http://www.lrc.ky.gov/record/16RS/SB16.htm
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=39251
http://www.lrc.ky.gov/record/16RS/SB17.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45036
http://www.lrc.ky.gov/Statutes/statute.aspx?id=30557
http://www.lrc.ky.gov/record/16RS/SB18.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17447
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45439
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17447
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45440
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060 to require insurers issuing limited health service benefit plans to 
comply with KRS 304.17A-578; amends KRS 304.17A-258 to specify that 
mitochondrial disease is an inborn error of the metabolism or genetics, 
and is to be treated by products defined as "therapeutic food, formulas, 
and supplements," and require health benefit plans that provide 
prescription drug coverage to include in that coverage therapeutic food, 
formulas, supplements, and low-protein modified food products for the 
treatment of mitochondrial disease; establishes delayed effective date of 
January 1, 2017. 

 
F.  SB 19 
 

AN ACT relating to the Board of Medical Licensure. Amends KRS 
311.530 to direct that appointees shall be appointed from a list of names 
submitted by the Kentucky Medical Association and deletes language 
requiring the Governor to ensure that specialties are represented. 

 
G.  SB 20  
 

AN ACT relating to Medicaid provider appeals and declaring an 
emergency. Creates new sections of KRS Chapter 205 to define terms, 
permit a provider that has exhausted an internal appeals process of a 
Medicaid managed care organization (MCO) to be entitled to an 
administrative appeals hearing, require the cabinet to promulgate 
administrative regulations to implement the external independent third-
party review, require an MCO to send a final determination letter, 
establish proceedings for an administrative appeals hearing, permit 
reasonable fees up to one thousand dollars, and clarify that the bill 
applies to all MCO contracts enacted on or after July 1, 2016; amends 
KRS 13B.020 to exempt administrative appeal hearings following an 
external independent third-party review of a Medicaid managed care 
organization's final decision, that denies a health care service to an 
enrollee or a claim for reimbursement to the provider for a health care 
service rendered by the provider to an enrollee of the Medicaid managed 
care from the provisions of KRS Chapter 13B; EMERGENCY. 

 
H.  SB 22 
 

AN ACT relating to public health care. Establishes that assisted-living 
communities are certified, and not licensed, facilities; require that 
residents of assisted-living communities be provided with educational 
information or educational opportunities on influenza disease; amends 
KRS 304.17A-600 to include the Accreditation Association for Ambulatory 
Health Care (AAAHC) in the definition of nationally recognized 
accreditation organizations. VETOED. 

 
I.  SB 33 
 

AN ACT relating to cardiopulmonary resuscitation training in schools.  
Creates a new section of KRS Chapter 158 to require that students 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=45440
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17447
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45441
http://www.lrc.ky.gov/record/16RS/SB19.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45441
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45441
http://www.lrc.ky.gov/record/16RS/SB20.htm
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38124
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44846
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37085
http://www.lrc.ky.gov/record/16RS/SB22.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44049
http://www.lrc.ky.gov/record/16RS/SB33.htm
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37853
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receive CPR training in high school while enrolled in a health, physical 
education, or Junior Reserve Officers Training Corps course.  

 
J.  SB 40 
 

AN ACT relating to open juvenile proceedings. Creates new sections of 
KRS Chapter 21A to request the Supreme Court establish a pilot project 
to permit participating courts to make specified juvenile proceedings 
presumptively open to the public, establish guidelines, and provide a 
mechanism for a participating court to close a specific hearing upon a 
finding of cause, giving priority to the best interest of the child; and 
creates a new section of KRS Chapter 610 to conform. 

 
K.  SB 43 
 

AN ACT relating to emergency medical services. Amends KRS 61.315 to 
make the survivors of emergency medical services personnel, who are 
killed in the line of duty, eligible for the state lump-sum death benefits, 
clarify that it applies to individuals employed directly by, or volunteering 
directly for, a local government or certain ambulance and fire districts for 
the purposes of providing emergency medical services; amends the 
retroactive application date to deaths occurring on or after November 1, 
2015; "John Mackey Memorial Act"; APPROPRIATION. 

 
L.  SB 46 
 

AN ACT relating to local government pension plans. Amends KRS 65.156 
to permit local government retirement systems created pursuant to KRS 
67A.320, 67A.340, 67A.360 to 67A.690, 79.080, 90.400, 90.410, 95.290, 
95.520 to 95.620, 95.621 to 95.629, 95.767 to 95.784, 95.851 to 95.884, 
or KRS Chapter 96 to perform an actuarial valuation once every five 
years instead of every three, if the system or fund has less than six active 
and retired members, and make technical changes; amends KRS 
67A.320 to provide that once all liabilities have been satisfied to all 
persons owed benefits from the pension fund covered by this section, 
then the board of the fund shall liquidate and distribute to the urban-
county government any residual assets of the fund who shall then deposit 
the funds into the urban-county government's Policemen's and 
Firefighter's Retirement Fund as a supplemental contribution and provide 
a report of the actions taken by the fund to liquidate the residual assets, 
and allow elected members of the fund's board to be retirees, and make 
technical and conforming amendments; amends KRS 90.400 and 90.410 
to provide that once all liabilities have been satisfied to all persons owed 
benefits from the pension fund covered by this section, then the board of 
the fund shall liquidate and distribute to the city any residual assets of the 
fund and shall provide a report of the actions taken by the fund to 
liquidate the residual assets, and make technical and conforming 
amendments; amends KRS 95.290, 95.530, 95.622, and 95.869 to 
provide that once all liabilities have been satisfied to all persons owed 
benefits from the pension fund covered by this section, then the board of 
the fund shall liquidate and distribute to the city any residual assets of the 

http://www.lrc.ky.gov/record/16RS/SB40.htm
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37147
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=39413
http://www.lrc.ky.gov/record/16RS/SB43.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44946
http://www.lrc.ky.gov/record/16RS/SB46.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44972
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44973
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44973
http://www.lrc.ky.gov/Statutes/statute.aspx?id=23868
http://www.lrc.ky.gov/Statutes/statute.aspx?id=41656
http://www.lrc.ky.gov/Statutes/statute.aspx?id=41657
http://www.lrc.ky.gov/Statutes/statute.aspx?id=24791
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44976
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44977
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44979
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44285
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44984
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44286
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43723
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44990
http://www.lrc.ky.gov/Statutes/statute.aspx?id=26063
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43731
http://www.lrc.ky.gov/Statutes/statute.aspx?id=26109
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37513
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44973
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44973
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44976
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44977
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44979
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44980
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44985
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45001
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fund and shall provide a report of the actions taken by the fund to 
liquidate the residual assets, provide that if there are fewer than six active 
and retired members of the fund, the board shall be composed of the 
mayor, city treasurer or chief financial officer, and employees from the city 
police or fire department appointed by the mayor, and make technical and 
conforming amendments; amends KRS 95.761 and 95.767 to provide that 
if there are fewer than six active and retired members of the fund, the 
board shall be composed of the mayor, city treasurer or chief financial 
officer, and employees and members of the city legislative body 
appointed by the mayor; amends KRS 95.783 and 96.180 to provide that 
once all liabilities have been satisfied to all persons owed benefits from 
the pension fund covered by this section, then the board of the fund shall 
liquidate and distribute to the city any residual assets of the fund and shall 
provide a report of the actions taken by the fund to liquidate the residual 
assets; amends KRS 67A.655, 78.531, 95.010, 95.580, 95.590, 95.610, 
95.620, 95.628, 95.762, 95.765, 95.768, 95.769, 95.771, 95.772, 95.777, 
95.778, 95.779, 95.859, 95.868, 95.872, 95.875, 95.890, and 427.125 to 
make technical and conforming amendments; repeals KRS 95.785. 

 
M.  SB 54 
 

AN ACT relating to donated clothing, household items, or other items. 
Creates a new section of KRS 367.650 to 367.670 to require proper 
labeling on donation boxes and donation drop-off sites when the 
donations do not qualify as charitable contributions for federal tax 
purposes; amends KRS 367.668 to require lettering to not be less than 
two inches in height. 

 
N.  SB 56 
 

AN ACT relating to driving under the influence and declaring an 
emergency.  Amends various sections in KRS Chapter 189A relating to 
driving under the influence to expand the look-back window for prior 
offenses from five years to ten years; amends KRS 189A.330 to expand 
the window for quarterly reporting of pending DUI cases; EMERGENCY. 

 
O.  SB 58 
 

An ACT relating to automobile service contract insurance. Amends KRS 
304.5-070 to define "reimbursement insurance policy," service contract," 
and "service contract provider"; amends KRS 190.090 to define "service 
contract." 

 
P.  SB 60 
 

AN ACT relating to offenses committed in a continuing course of conduct 
against vulnerable victims and declaring an emergency. Creates a new 
section of KRS Chapter 501, relating to general principles of liability, to 
define "offense against a vulnerable victim," create a mechanism for 
charging a person with the commission of an offense against a vulnerable 
victim in a continuous course of conduct, and specify that if a person is 
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http://www.lrc.ky.gov/Statutes/statute.aspx?id=45003
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convicted of an offense against a vulnerable victim in a continuing course 
of conduct, that person may not also be convicted of charges based on 
the individual unlawful acts that were part of the continuing course of 
conduct; EMERGENCY. 

 
Q.  SB 63 
 

AN ACT relating to evidence and declaring an emergency.  Amends KRS 
15.440 to require law enforcement agencies to have approved policies on 
the disposition of sexual assault evidence collection kits; amends KRS 
17.175 to set processing timelines for state police forensic laboratory 
processing of sexual assault evidence collection kits and authorize 
expedited repair and procurement authority to meet those deadlines, 
require that all kits collected prior to this bill and which were not yet tested 
are submitted to the forensic laboratory by January 1, 2017, allow the 
state lab to prioritize analysis and classification of kits which have been 
submitted with a suspect standard, in cases where a suspect has been 
identified, make the goals for average completion time contingent on 
receipt of adequate funding, require hospitals and other facilities that 
perform forensic medical exams and collect evidence for sexual assault 
kits to notify law enforcement within twenty-four hours of obtaining the 
victim's consent to release the kit to law enforcement, require hospitals to 
retain kits not reported to law enforcement for one year, instead of only 
ninety days, add to the Sexual Assault Response Team Advisory 
Committee (SART-AC) the Executive Director of the Kentucky 
Association of Children's Advocacy Centers, require that SART-AC assist 
regional rape crisis centers in creating regional sexual assault response 
teams, require that SART-AC develop model policies for law enforcement 
and these efforts should include economic impacts, as well as model 
policies and implementation, study the costs associated with crimes by 
individuals identified in the backlog effort, and report annually to the 
General Assembly and the secretary of the Justice and Public Safety 
Cabinet on data relating to sexual assault in Kentucky, including the 
number of kits collected and the number tested, require KSP and AOC to 
report statistics to SART-AC, create a designation for SANE-ready 
hospitals, which requires twenty-four-hour access to SANE nurses, 
require law enforcement basic training to include eight hours on sexual 
assault by 2017, require DOCJT establish forty-hour training curriculum in 
sexual assault investigation for law enforcement officers by 2017, and 
require by 2019 at least one officer in every agency to receive that 
training, clarify and define retention period for kits when no trial has taken 
place; "Sexual Assault Forensic Evidence (SAFE) Act of 2016"; 
EMERGENCY. 

 
R.  SB 64 
 

AN ACT relating to property valuation administrator fees.  Amends KRS 
133.047 to define "reasonable fee" and "personnel time." 

 
  

http://www.lrc.ky.gov/record/16RS/SB63.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45300
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45300
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44848
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44848
http://www.lrc.ky.gov/record/16RS/SB64.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45011
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45011


1-107 

 

S.  SB 74 
 

AN ACT relating to security interests. Amends KRS 186.045 to allow 
termination statements be submitted by fax or electronically, hold county 
clerks harmless for accepting fraudulent termination statements. 

 
T.  SB 84 
 

AN ACT relating to stopped vehicles. Amends KRS 189.450, regarding 
the prohibition against stopping on a highway, to provide an exemption for 
vehicles operated by a collection service registered under KRS 224.43-
315 or an Adopt-a-Highway Program, provided the vehicles are stopped 
for no more than fifteen minutes at a time. 

 
U.  SB 90 
 

AN ACT relating to the siting of cellular antenna towers. Amends KRS 
100.987 to direct that applications for cell towers on state-owned property 
be approved by the Public Service Commission ("PSC"), that universities 
electing to perform financial management of their properties submit cell 
tower siting applications to the PSC if otherwise exempt from local 
planning regulations, and exempt from such approval property for which 
the use is controlled by the Secretary of the Finance and Administration 
Cabinet; amends KRS 278.650 to conform to exemptions relating to the 
Finance and Administration Cabinet properties. 

 
V.  SB 97 
 

AN ACT relating to mortgage loans. Amends provisions of Subtitle 8 of 
KRS Chapter 286 relating to registration and licensing of persons 
engaged in mortgage lending, to delete the requirement for registration of 
mortgage loan processors who are directed and supervised by a 
mortgage loan originator, but retain registration requirements for 
mortgage loan processors who engage in the mortgage lending process 
as an independent contractor and require registration of underwriters who 
engage in the mortgage lending process as an independent contractor; 
amends KRS 286.8-034 to delete the requirement that the commissioner 
provide a duplicate copy of a license to a licensee for a fee of $10; 
creates a new section of Subtitle 8 of KRS Chapter 286 to prohibit a 
mortgage loan processor or underwriter from indicating that he or she can 
or will perform any activities of a mortgage loan originator or underwriter if 
he or she is not registered or authorized to act as a mortgage loan 
originator; amends KRS 286.8-250 to delete the requirement that a 
mortgage loan broker prominently display the license certificate at his or 
her physical location; amends KRS 286.8-255 to delete the requirement 
that the commissioner provide a duplicate copy of a registration to a 
registrant for a fee of $10, and require mortgage loan originators to grant 
access to any records of which the originator has actual or constructive 
possession or control, rather than possession or control, to the 
commissioner or the commissioner's examiner, and require a supervising 
mortgage loan company or broker to perform an employee background 
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check, in accordance with standards established by the Commissioner of 
the Department of Financial Institutions, prior to hiring a mortgage loan 
processor and provide proof to the commissioner, and require a 
supervising mortgage loan company or broker to provide the processor 
with the continuing education required under KRS 286.8-260; amends 
KRS 286.8-260 to reduce general continuing education requirements 
from twelve hours to eight hours, and from four hours to one hour per 
year the required number of hours of continuing education on the 
requirements of Subtitle 8 of KRS Chapter 286 and of KRS 360.100 
relating to the state's legal interest rate; amends KRS 286.8-036 to 
remove reference to a physical license. 

 
W.  SB 103  
 

AN ACT relating to funeral planning. Creates new sections of KRS 
Chapter 367 to define "cemetery merchandise," "declarant," "declaration," 
"designee," "funeral," and "funeral merchandise," establish the uses and 
requirements for a declaration, permit declarations to specify preferences 
for the disposition of remains after death, establish that the most recent 
declaration shall take precedence over other documents concerning 
disposition of remains, grant persons following a declaration, in good-
faith, immunity from liability, specify requirements to revoke a declaration 
and actions that can cause the revocation of a designation, specify the 
chain of authority if the person with authority under the declaration or 
statute fails to assume the obligation, limit reciprocity with other states, 
and specify requirements for contesting the validity of a declaration; 
amends KRS 367.97501 to delete the definition of "authorizing agent," 
amend the definition of "cremation authorization form," define 
"declaration," and delete the definition of "preneed cremation 
authorization form"; amends KRS 367.97514 to conform; amends KRS 
367.97524 to include funeral home; amends KRS 367.97527 to replace 
the use of a preneed cremation authorization form with the use of a 
declaration; amends KRS 367.97514 to conform and require declarant to 
disclose implants or, in the event there is no declaration, restore language 
requiring the authorizing agent responsible for disclosing the existence of 
implants to crematory authorities; amends KRS 367.97531 to allow the 
authorizing agent to submit a form by facsimile transmission. 

 
X.  SB 113 
 

AN ACT relating to legislative recommendations from the Judicial Form 
Retirement System. Amends KRS 6.521, 6.525, 6.577, 21.345, 21.402, 
21.405, 21.410, 21.420, and 21.427 to make technical and clerical 
changes for the Legislators' Retirement Plan and the Judicial Retirement 
Plan. 

 
Y.  SB 114  
 

AN ACT relating to medical authorizations by advanced practice 
registered nurses. Amends KRS 15.382, 72.465, 186.411, 189.125, 
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213.076, and 387.540 to add advanced practice registered nurses to 
medical authorization. 
 

Z.  SB 117  
 

AN ACT relating to pharmacy benefit management. Amends KRS 304.9-
020 to define pharmacy benefit manager; creates new sections of Subtitle 
9 of KRS Chapter 304 to require a pharmacy benefit manager to obtain a 
license, establish licensure and application requirements for pharmacy 
benefit managers, and require administrative regulations for the licensing 
process; amends KRS 304.17A-161 to define maximum allowable cost 
and amend the definition of pharmacy benefit manager; amends KRS 
304.17A-162 to state requirements for pharmacy benefit managers, 
require information to be shared to resolve an appeal, and require 
adherence to other subtitles of KRS Chapter 304; and creates a new 
section of KRS 205 to apply to Medicaid Managed Care Organizations 
and exempts Medicaid fee-for-service from some provisions. 

 
AA.  SB 118  

 
AN ACT relating to money transmitters. Amends KRS 286.11-007 to 
exempt service providers working on behalf of banks or sellers of goods 
or services from KRS Chapter 286, Subtitle 11, relating to money 
transmitters. 

 
AB.  SB 120  
 

AN ACT relating to bank officers. Repeals and reenacts KRS 286.3-065 
to apply the standards of conduct in KRS 271B.8-300 and 271B.8-420 to 
the directors and officers of a bank, respectively. 

 
AC.  SB 122  
 

AN ACT relating to recording statutes. Amends KRS 186A.190 to extend 
the initial length of time a lien filing is effective from seven to ten years, 
reduce the length of time the filing of a continuation statement would 
extend that period from seven to five years, and establish when a 
continuation period commences and how succeeding continuation 
statements may be filed; amends KRS 382.110 to require a grantee to file 
a deed filed pursuant to KRS 426.577 within five days of receiving it from 
the commissioner; amends KRS 382.290 to remove "next" from "next 
immediate source"; amends KRS 382.297 to allow an affidavit of 
amendment to correct a typographical error on a recorded mortgage. 

 
AD.  SB 128 
 

AN ACT relating to women veterans. Amends KRS 40.600 to permit the 
Department of Veterans' Affairs to promulgate administrative regulations 
for the Women Veterans Program. 
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AE.  SB 129 
 

AN ACT relating to administrative regulations. Amends KRS 13A.010 to 
change the defined term "government" to "local government" and 
establish a definition for "written comments"; amends KRS 13A.020 to 
provide that a monthly meeting may be rescheduled, rather than 
canceled, by agreement of both co-chairs; amends KRS 13A.040 to 
clarify that an administrative body may submit a written request for a 
technical amendment and provide examples of technical amendments, 
rather than a complete list, and require the regulations compiler to refuse 
to accept for filing administrative regulations that do not comply with 
specified requirements for emergency administrative regulations, 
statements of consideration, and amended-after-comments versions; 
amends KRS 13A.050 to correct the name of the Administrative Register 
of Kentucky; amends KRS 13A.070 to authorize, rather than require, the 
LRC to promulgate administrative regulations, delete the requirement that 
the regulations compiler refuse to accept any administrative regulation 
that does not conform to KRS Chapter 13A and the administrative 
regulations thereunder, and require that administrative regulations 
promulgated by LRC be signed by the President of the Senate and the 
Speaker of the House of Representatives; amends KRS 13A.125 to 
require that a current proposed administrative regulation be withdrawn 
prior to filing a subsequent proposed administrative regulation with the 
same number or title; amends KRS 13A.190 to require that emergency 
administrative regulations be published in the Administrative Register in 
accordance with the publication deadline established in KRS 13A.050(3), 
clarify provisions governing when a subsequent emergency administrative 
regulation with the same number or title or governing the same subject 
matter may be filed, and establish the filing requirements for emergency 
administrative regulations; amends KRS 13A.220 to require that the 
electronic version be filed at the same time as, or prior to, filing the paper 
version, require that the electronic version be saved as a single document 
for each administrative regulation, specify that a section shall not be 
divided into lower levels of division if there is only one item in that level of 
division, require that the contact person's information include an email 
address, and authorize administrative bodies to file letters and 
notifications electronically with the regulations compiler; amends KRS 
13A.221 to require that, before filing an administrative regulation, an 
administrative body review the entire administrative regulation for 
compliance with KRS Chapter 13A and current law governing the subject 
matter of the administrative regulation; amends KRS 13A.222 to require 
that all changes made to the text of an existing administrative regulation 
be marked with new words, underlined and deleted words struck through 
and placed in brackets, establish requirements for definitions in 
administrative regulations, remove the prohibition against using the 
phrase "at the time" in an administrative regulation, authorize the use of 
"et seq." in citations, and require that citations accompany only the first 
usage of a popular name in an administrative regulation; amends KRS 
13A.2251 to require that the incorporation by reference section of an 
administrative regulation state the regular office hours of the 
administrative body, rather than the set times of 8:00 a.m. to 4:30 p.m.; 
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amends KRS 13A.2255 to establish the process for amending material 
previously incorporated by reference and to require the summary of 
changes to describe the changes being made; amends KRS 13A.230 to 
require that the electronic version of an administrative regulation be filed 
at the same time as, or prior to, filing the paper version, and require that 
the electronic version be saved as a single document for each 
administrative regulation; amends KRS 13A.240 to require the regulatory 
impact analysis to state the administrative regulation's number and the 
contact person's name, email address, and telephone number, and delete 
the requirement that the LRC prepare a written analysis of all regulatory 
impact analyses and administrative regulations; amends KRS 13A.250 
and KRS 13A.255 to require inclusion of each contact person's name, 
email address, and telephone number in the fiscal note and notification 
regarding fees; amends KRS 13A.270 to end the comment period at 
11:59 p.m. on the last day of the calendar month in which the 
administrative regulation is published in the Administrative Register, 
rather than having the end of the comment period dependent on whether 
the last day is a workday or a Saturday, Sunday, or legal holiday, require 
that the contact information include the contact person's email address, 
clarify that the provisions for notification, if a government may be 
impacted by an administrative regulation, apply for local government 
impact not both state and local government impact, and delete the 
requirement that administrative bodies telephone the regulations compiler 
about the holding or canceling of public hearings and whether public 
comments were received; amends KRS 13A.280 to specify the filing 
requirements for a statement of consideration and an amended after 
comments version; amends KRS 13A.290 to require that ARRS review of 
an administrative regulation include the entire administrative regulation 
and all attachments filed with the administrative regulation, delete the 
requirement that a copy of the minutes of each meeting be sent to the 
promulgating administrative body, require that referrals to the second 
committee be made on the first Wednesday of the following month 
instead of at the next regularly scheduled LRC meeting, and establish the 
voting requirements at the second committee level in order to amend an 
administrative regulation or find an administrative regulation deficient; 
amends KRS 13A.300 to establish requirements for deferring an 
administrative regulation scheduled for review at the second committee 
level; amends KRS 13A.310 to establish the effective date of a repealing 
administrative regulation if the repealer states an effective date that is 
after the normal effective date for an administrative regulation; amends 
KRS 13A.312 to require the regulations compiler alter administrative 
regulations pursuant to a statutory change or executive order after receipt 
of a written request from an administrative body; amends KRS 13A.315 to 
require that an administrative regulation expire if the statement of 
consideration and, if applicable, the amended after comments version is 
not filed before a specified deadline, rather than requiring expiration if any 
item is not filed before a deadline; amends KRS 13A.320 to establish 
requirements for amendments made at a subcommittee meeting; amends 
KRS 13A.100, 13A.110, 13A.120, 13A.130, 13A.180, 13A.200, and 
13A.224 to make technical corrections; creates a new section of KRS 
Chapter 141 that requires the Department of Revenue publish tax forms 
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and instructions to the forms without promulgating an administrative 
regulation; amends KRS 131.130, 141.050, and 141.068 to conform; 
repeals KRS 13A.075 and 13A.140, relating to promulgation of 
administrative regulations. 

 
AF.  SB 134 
 

AN ACT relating to biological products. Amends KRS 217.814 to define 
"biological product" and "interchangeable biological product" and re-order 
other definitions; amends KRS 217.822 to require lower-priced biological 
products be dispensed when appropriate unless notified otherwise, 
require labeling and notification of biological product substitutions, specify 
when communication from a pharmacist to a prescribing practitioner is not 
required, specify what a prescribing practitioner may do with 
communications received from a pharmacist, and provide a presumption 
that communication by facsimile, telephone, electronic transmission, or 
other prevailing means to a practitioner's office, or a practitioner's office 
personnel, that prescribed a biological product to a patient is notice to that 
prescribing practitioner; amends KRS 217.216 to provide a pharmacist 
sufficient information to meet newly established communication 
requirements; amends KRS 217.895 to add biological products to 
inspection requirements. 

 
AG.  SB 140 

 
AN ACT relating to interstate distance education among postsecondary 
institutions. Amends KRS 164.540 to authorize the Council on 
Postsecondary Education to enter into the State Authorization Reciprocity 
Agreement, for the purpose of authorizing a postsecondary institution 
located in another state provide distance education to Kentucky residents, 
and serve as the lead or "portal" agency responsible for contact with other 
states on matters pertaining to interstate reciprocity agreements; and 
promulgate administrative regulations. 

 
AH.  SB 141 

 
AN ACT relating to board membership for municipal utilities. Amends 
KRS 96.530 and 96.740 to allow one board member of a municipal 
electric utility to reside outside the city limits. 

 
AI.  SB 153  
 

AN ACT relating to child support. Amends KRS 403.212 to establish new 
amounts in the child support guidelines table and delete the old amounts. 
VETOED. 

 
AJ.  SB 154 
 

AN ACT relating to physician assistants.  Amends KRS 311.854 to make 
a physician's application to serve as a supervising physician include an 
outline of the specific parameters for review of countersignatures; 
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amends KRS 311.856 to allow the supervising physician, practice, or 
institution to determine a physician assistant's countersignature require-
ments, and define the "practice" and "institution" within the context of 
physician assistant countersignature requirements. 

 
AK.  SB 155 
 

AN ACT relating to human services. Amends KRS 12.020 to remove the 
Statewide Independent Living Council from the Education and Workforce 
Development Cabinet; repeals KRS 151B.240 and reenacts as a new 
section of KRS Chapter 194A to correct the administrative location of the 
Statewide Independent Living Council and specify that members be 
recommended by the Department for Aging and Independent Living, 
update reference to federal law.  

 
AL.  SB 167 
 

AN ACT relating to city government. Amends KRS 82.083, relating to the 
disposition of city property, to define "independent appraisal" and allow 
property to be transferred for the purposes of elimination of blight, traded 
toward the purchase of the same or similar property, sold for its appraised 
fair market value when the value is $5,000 or less, as long as the sale is 
not to a city officer or family member of a city officer, sold for scrap or 
disposed of as garbage when the property has no or nominal value, or 
sold by the Finance and Administration Cabinet when an agreement 
exists between the city and the cabinet; amends KRS 83A.100 relating to 
city wards to allow a city, in addition to the existing process, to establish a 
hybrid ward system; amends KRS 95.490 relating to oaths of police 
officers, to not require the oath be before the mayor; amends KRS 97.630 
relating to city war memorials, to allow cities to establish an alternative 
number of board members for the war memorial commission; amends 
KRS 424.260, relating to bids for materials, supplies, equipment, and 
services, to exempt certain property being transferred between 
governmental agencies; amends KRS 424.280, relating to the due date of 
ad valorem taxes, to allow publication of an ordinance adopting the rate of 
the ad valorem tax levy to satisfy the requirements of the section if the 
due date of the tax is published as a component of the city ordinance 
levying the tax; amends KRS 381.697, relating to the maintenance of 
burial grounds, to allow a city to require proper care of the grounds from 
their owners or those having claims to the grounds. 

 
AM.  SB 168 
 

AN ACT relating to municipal audits. Amends KRS 43.050 and 91A.040 
to allow a special audit or examination of a city government or its 
agencies or departments to avoid a duplicative repository of audit records 
at the LRC and allow the Auditor to bill the city for the actual expense of 
the audit or examination conducted. 
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AN.  SB 169 
 

AN ACT relating to elections. Amends KRS 121.180 to delete duplicate 
paper copy filing requirement; amends KRS 116.095 to require county 
clerks to redact a registered voter's Social Security number from any 
voter registration record that is requested by a citizen; amends KRS 
116.0452 to establish 4:00 p.m. local time as the deadline for voter 
registration applications to be deemed timely received by the county clerk 
before voter registration books are closed; amends KRS 117.235 to 
change the electioneering prohibition distance to one hundred feet from 
three hundred feet and allow the posting of political signs on private 
property that does not serve as a polling location, regardless of distance; 
creates a new section of KRS Chapter 160 to establish the process to be 
followed by a candidate to appear on an election ballot for school board 
member in a school district that extends across county lines, and the 
process for totaling a candidate's votes and issuing a certificate of 
election; amends KRS 118.425 to conform; amends KRS 117.227 to 
expand the list of identification cards that can be used to confirm the 
identity of a voter and to clarify that any identification cards with picture 
and signature, as well as any United States government-issued 
identification cards, are acceptable forms of voter identification; amends 
KRS 117.087 to require challenges to absentee ballots returned by mail 
to be in the hands of the county clerk before 8:00 a.m. on election day, 
and to direct county boards of elections to meet and count absentee 
ballots beginning at 8:00 a.m. on election day. 

 
AO.  SB 170 
 

AN ACT regarding the transportation of steel products. Creates a new 
section of KRS Chapter 189 to define "riverport," require the 
Transportation Cabinet establish a permit process for overdimensional 
permits for the transportation of steel products from a manufacturing 
facility to a riverport within a seven mile radius from the manufacturing 
facility, establish maximum dimensions for vehicles operating under a 
permit, require permit applicants to specify the route, restrict travel to 
state highways, allow operation under a permit twenty-four hours a day, 
and set fee for an annual permit at $250; amends KRS 189.270 to 
conform. 

 
AP.  SB 174 
 

AN ACT relating to children's services. Amends KRS 199.011 to define 
"reasonable and prudent parent standard"; amends KRS 199.650 to 
require a licensed child-caring facility or child-placing agency, designate 
an on-site official who is trained and authorized to apply the reasonable 
and prudent parent standard; amends KRS 600.020 to define "age or 
developmentally-appropriate" and "reasonable and prudent parent 
standard"; creates a new section of KRS Chapter 600 to define 
"caregiver" and establish requirements for caregivers using the 
reasonable and prudent parent standard; amends KRS 610.125 to require 
the court to consider certain factors related to planned permanent living 
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arrangements for children fourteen and sixteen years of age and older; 
amends KRS 620.050 to allow certain licensed child-caring facilities or 
child-placing agencies to be provided records of an investigation or 
assessment by the cabinet, and establish standards relating to the 
sharing of child custody information. 

 
AQ.  SB 178 
 

AN ACT relating to establishing Welcome Home Vietnam Veterans Day in 
Kentucky. Creates a new section of KRS Chapter 2 designating March 30 
as Welcome Home Vietnam Veterans Day in the Commonwealth. 

 
AR.  SB 179 
 

AN ACT relating to persons with disabilities. Amends KRS 205.200 to 
disregard any amount in an ABLE account, any contributions to an ABLE 
account, and any distribution from an ABLE account for qualified 
expenses for the purposes of determining an individual's eligibility for a 
means-tested public assistance program and the amount of assistance or 
benefits the individual is eligible to receive under the program, direct the 
State Treasurer, the Secretary of the Finance and Administration Cabinet, 
the Executive Director of the Commonwealth Council on Developmental 
Disabilities, and the Executive Director of the Kentucky Higher Education 
Assistance Authority to work cooperatively to seek all available sources of 
funding, determine the best plan of action related to ABLE accounts, and 
report to the Legislative Research Commission on or before December 
31, 2016. 

 
AS.  SB 182 
 

AN ACT relating to the storage and handling of grain.  Amends KRS 
251.430 to change license renewal date for grain storage businesses; 
amends KRS 251.440 to make technical corrections; amends KRS 
251.720 to change license renewal date for grain dealers; amends KRS 
251.990 to change penalties relating to the storage and handling of grain. 

 
AT.  SB 185 
 

AN ACT relating to autism spectrum disorders. Creates a new section of 
KRS Chapter 194A to establish the Advisory Council on Autism Spectrum 
Disorders to be attached to the Office of Autism within the Cabinet for 
Health and Family Services and establish council membership, 
responsibilities, and reporting requirements; creates a new section of 
KRS Chapter 194A to establish the Office of Autism to be housed at the 
University of Louisville and the University of Kentucky; amends KRS 
194A.135 to delete the requirement that the Commonwealth Council on 
Developmental Disabilities appoint a subcommittee including members of 
the Kentucky Commission on Autism Spectrum Disorders to monitor the 
state plan and submit reports; repeals KRS 194A.620 and KRS 
194A.622; and confirms Executive Order 2015-397. 
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AU.  SB 186 
 

AN ACT relating to boat liens. Amends KRS 235.230 to require a boat 
owner provide the title of a boat, or equivalent document, to a marina 
owner for periods of contracted mooring longer than twenty-four hours, 
and require the marina owner keep the title or a copy of the title for the 
duration of the mooring; creates a new section of KRS Chapter 376 to 
allow a marina to enforce a possessory lien on a boat, establish 
notification requirements for the enforcement of a possessory lien on a 
boat, and establish sale requirements following judgment in favor of a 
marina to enforce a possessory lien on a boat. 

 
AV.  SB 188 
 

AN ACT relating to oil and gas well sites. Amends KRS 353.510 to add a 
definition for "stratigraphic test well;" amends KRS 353.570 to require a 
permit before drilling a stratigraphic test well and deletes test holes from 
permitting requirement; amends KRS 353.590 to subject a permitted 
stratigraphic test well to various sections of KRS Chapter 353 for 
regulatory purposes and impose plugging requirements, require 
stratigraphic test wells be permitted as oil and gas wells prior to producing 
oil or gas and deviating from true vertical, and impose stratigraphic test 
wells converted to oil and gas wells to regulatory requirements of KRS 
353.590 and 353.660 once the permit terminates, and delete 
confidentiality requirements on test holes; amends KRS 353.660 to 
change termination of operations to completion of drilling, require that 
persons applying for a permit for a stratigraphic test well be granted a 
three-year confidentiality period for all drilling records and subject well 
records, surveys and other logs on stratigraphic wells to confidentiality 
requirements, and delete references to test holes, termination of 
operations, and completion of drilling. 

 
AW.  SB 191 
 

AN ACT relating to reorganization and declaring an emergency. Amends 
KRS 247.090 to expand the membership of the State Fair Board, include 
nominees that represent all segments of animal agriculture provided by 
trade organizations and commodity groups that may include but are not 
limited to the Kentucky Cattlemen's Association, Kentucky Dairy Develop-
ment Council, Kentucky Livestock Improvement Association, Kentucky 
Pork Producers Association, Kentucky Poultry Federation, and Kentucky 
Sheep and Goat Development Office, include nominees that represent all 
segments of crop or plant production provided by trade organizations or 
commodity groups that may include but not be limited to Kentucky Corn 
Growers Association, Kentucky Grape and Wine Council, Kentucky 
Horticulture Council, Kentucky Small Grain Growers Association and 
Kentucky Soybean Association, remove legislative membership on the 
board, and set board member terms; amends KRS 247.100 to remove 
quorum threshold language; amends KRS 247.110 to set out chair 
appointment powers of the Governor, set meeting requirements for the 
State Fair Board, and require a majority of voting members of the board 

http://www.lrc.ky.gov/record/16RS/SB186.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45346
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=39141
http://www.lrc.ky.gov/record/16RS/SB188.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45025
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45026
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45026
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38944
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38944
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38944
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45028
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45028
http://www.lrc.ky.gov/record/16RS/SB191.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44903
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44904
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44905


1-117 

 

to constitute a quorum and adopt bylaws; amends KRS 247.120 to 
establish the per diem reimbursement rate for board meeting duties; 
amends KRS 247.140 to require the State Fair Board to hold an annual 
fair on the state fairgrounds and operate the Kentucky State Fair and 
World's Championship Horse Show and the National Farm Machinery 
Show; amends KRS 247.220 to remove the Kentucky Livestock 
Improvement Association from the Fair Council, clarify membership 
representation to include the Kentucky Colt Racing Association and 
Agricultural Education Consultant, and add a representative of animal 
agriculture; amends KRS 247.226 to delete membership requirements of 
the North American International Livestock Exposition Executive 
Committee; amends KRS 247.228 to delete membership requirements of 
the North American International Livestock Exposition Executive 
Committee subcommittees; repeals KRS 247.200, which prohibits 
distribution of free passes, requires that board members be appointed to 
no more than three terms that begin on or after the effective date of this 
bill and provides that prior terms served do not count toward term limits, 
abolishes the prior State Fair Board and transfers all responsibilities, 
records, equipment, staff, and budgets to the newly constituted board, 
and nullifies the effect of Executive Order 2015-398, dated June 23, 2015; 
EMERGENCY. 

 
AX.  SB 193 
 

AN ACT relating to health benefit coverage of amino acid-based 
elemental formula and declaring an emergency. Amends KRS 205.560 to 
add amino acid-based elemental formula to the list of medicines covered 
by the Cabinet for Health and Family Services for treatment of inborn 
errors of metabolism or genetic, gastrointestinal, and food allergic 
conditions; amends KRS 213.141 to add amino acid-based elemental 
formula to the list of therapeutic foods supplied by the Division of 
Maternal and Child Health; amends KRS 304.17A-258 to include 
eosinophilic disorders, food protein allergies, food protein-induced 
enterocolitis syndrome, and short bowel disorders in the definition of 
"therapeutic food, formulas, and supplements," and define "amino acid-
based elemental formula"; amends KRS 18A.225 to require any policy 
provided to state employees to cover amino acid-based elemental 
formulas; "Noah's Law"; EMERGENCY. 

 
AY.  SB 195 
 

AN ACT relating to firefighters and declaring an emergency. Amends 
KRS 61.315 to create a presumption of a death in the line of duty and 
eligibility for a lump sum death benefit for firefighters who obtain certain 
types of cancer, specify that the rebuttable presumption exists if a 
firefighter is employed for five years or more and has not used tobacco 
products for ten years, and specify that provisions do not apply to claims 
filed under KRS Chapter 342; EMERGENCY. 
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AZ.  SB 196 
 

AN ACT relating to books for preschool children and making an 
appropriation therefor. Creates new sections of KRS Chapter 171 to 
establish the Books for Brains Program to promote the development of a 
comprehensive statewide program for encouraging preschool children to 
develop an appreciation of books, attach the program to the Department 
for Libraries and Archives for administrative purposes, establish a 
governing board of seven members appointed by the Governor for 
staggered four-year terms, require governing board members to be 
reimbursed for expenses as funds become available, establish the Books 
for Brains Program trust fund to consist of funds collected through state 
appropriations, gifts, grants, and any other funds from the public and 
private sectors, and direct the department to promulgate administrative 
regulations to establish the procedures for working with local partners to 
provide books for registered children; APPROPRIATION. VETOED. 

 
BA.  SB 203 
 

AN ACT relating to death in the line of duty benefits and declaring an 
emergency. Amends KRS 16.601, relating to State Police retirement, to 
permit beneficiaries of a deceased member awaiting a decision regarding 
death as a result of an act in the line of duty to receive death benefits 
under KRS 16.578 and to have benefits recalculated if a final 
determination results in a finding of eligibility for in the line of duty 
benefits; amends KRS 61.621 to permit a spouse of a deceased member 
awaiting a decision regarding whether the death was as the result of a 
duty-related injury to receive death benefits under KRS 61.640, and have 
benefits recalculated if a final determination results in a finding of 
eligibility for duty-related benefits; makes provisions retroactive to any 
matter pending before the Kentucky Retirement Systems or on appeal; 
EMERGENCY. 

 
BB.  SB 206 
 

AN ACT relating to reemployment of retired police officers. Creates a new 
section of KRS Chapter 95 to define "city" and "police officer," permit 
cities to employ retired police officers if the officer had participated in the 
Law Enforcement Foundation Program fund or retired as a commissioned 
state police officer, retired with at least twenty years of service credit with 
no administrative charges pending, and met the separation of 
employment requirements so that retirement benefits from Kentucky 
Retirement Systems were not voided, provide that retired police officers 
employed by a city shall continue to receive the benefits they were 
eligible to receive upon retirement, but shall not accrue any additional 
retirement or health benefits during reemployment, provide that retirement 
and any health contributions shall not be paid by the city to Kentucky 
Retirement Systems or the Kentucky Employees Health Plan on a retired 
officer who is reemployed under the section, provide that individuals 
employed under the section may be employed for a term not to exceed 
one year, which may be renewed at the discretion and need of the city, 
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and subject cities reemploying retired police officers to the number of 
retired police officers that may be hired depending on average number of 
police officers employed over the course of calendar year 2015; amends 
KRS 61.637 to conform. 

 
BC.  SB 209 
 

AN ACT relating to agencies that discontinue participation in Kentucky 
Retirement Systems. Creates a new section of KRS Chapter 61 to 
provide that an employer ceasing participation in the Kentucky 
Employees Retirement System or the County Employees Retirement 
System as provided by KRS 61.522 that elects to provide an alternative 
retirement plan with mandatory employee contributions may "pick-up" the 
employee contributions in the alternative retirement plan so that the 
contributions will be made on a tax-deferred basis and prohibit the 
provisions of this section from being construed as a determination or 
opinion of the Commonwealth of Kentucky as to whether an employer 
ceasing participation in KERS or CERS is a governmental agency that is 
eligible to establish a governmental retirement plan under the Internal 
Revenue Code; amends KRS 141.010 to conform. 

 
BD.  SB 211 

 
AN ACT relating to establishing ALS Awareness Day. Creates a new 
section of KRS Chapter 2 to designate February 21 of each year as "ALS 
Awareness Day" throughout the Commonwealth. 

 
BE.  SB 214 
 

AN ACT relating to notaries public. Amends KRS 64.300 to remove fee 
limitations for certain acts, and add National Guard, reserve components, 
U.S. Air Force, and Coast Guard to certain exemptions. 

 
BF.  SB 216 
 

AN ACT relating to marriage licenses. Amends KRS 402.100 to require 
the Department of Libraries and Archives revise the marriage license form 
to allow for the entering of information identifying each party as a "bride," 
"groom" or "spouse," include gender as vital information for each party, 
require a statement signed by both parties swearing that the information 
on the form is correct, and indicate date and place the application was 
made, require a marriage certification to include the printed name of the 
person performing the ceremony and a signed statement indicating that 
the marriage certificate was recorded in the county in which it was filed, 
and allow parties to present a Social Security card or other government-
issued identification card as a means of identification; amends KRS 
402.110 to conform. 
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BG.  SB 217 
 

AN ACT relating to military justice. Amends KRS 35.010, relating to the 
code of military justice, to clarify definitions; amends KRS 35.070 to 
change the maximum fine or forfeiture of pay that a commanding officer 
may impose as well as clarify other nonjudicial punishments; amends 
KRS 35.125 to clarify who is eligible to serve as a military judge; amends 
KRS 35.215 to exempt sexual crimes from a statute of limitations; creates 
a new section of KRS Chapter 35 to move those definitions previously 
found under each individual sexual crime into one statute; creates a new 
section of KRS Chapter 35 to create the crime of sexual harassment; 
amends KRS 35.681 to remove the definitions related to rape from the 
statute; creates a new section of KRS Chapter 35 to create the crime of 
rape of a child; amends KRS 35.685 to remove the definitions related to 
stalking from the statute; amends KRS 35.690 to remove the definitions 
related to other sexual crimes. 

 
BH.  SB 225 
 

AN ACT relating to homelessness prevention. Amends KRS 194A.735 to 
expand eligibility, subject to sufficient funding, for the Homelessness 
Prevention Project, to individuals aged eighteen to twenty-five at risk of 
developing serious mental illness who are being released from a state-
operated or state-contracted mental health facility, individuals with a 
history of multiple utilizations of health care, mental health care, or judicial 
systems, individuals released after serving out a sentence in or being 
paroled from a state-operated prison, and individuals who have or will be 
aging out of foster care, expand the program statewide, subject to 
sufficient funding as provided by an executive branch budget bill, move 
management of the project to the Division of Behavioral Health, require 
the annual report be forwarded to the Kentucky Interagency Council on 
Homelessness after submission, establish the Kentucky Interagency 
Council on Homelessness, and establish its membership, responsibilities, 
duties, and functions. 

 
BI.  SB 228 
 

AN ACT relating to education. Amends KRS 158.148 to define "bullying," 
require a school board's code of acceptable behavior to prohibit bullying, 
and require the code to include procedures for investigating and 
responding to reports of bullying and a method to protect a person 
reporting a bullying incident. 

 
BJ.  SB 230 
 

AN ACT relating to blighted and deteriorated properties. Amends KRS 
99.700, relating to blighted and deteriorated properties, to expand 
findings to include all local government jurisdictions; amends KRS 99.705 
to define "alternative government entity," "local government," and 
"nuisance code"; amends KRS 99.710 to expand the availability of spot 
condemnation to all forms of local government and allow the duties that 
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could be fulfilled by a vacant property review commission to be assigned 
to an alternative government entity with a similar mission; amends KRS 
99.715, 99.720, 99.725, and 99.730 to conform; creates a new section of 
KRS 99.700 to 99.730 to establish a tax delinquency diversion program 
for blighted property in consolidated local governments; amends KRS 
416.540 to define "government lien" and "local government" and to make 
technical corrections; amends KRS 416.570 to require a petition filed for a 
condemnation instituted pursuant to KRS 99.700 to 99.730 to include 
certification of the assessment made by the property valuation 
administrator, a list of all government liens against the property and the 
amount due, and an estimate of the expenses necessary to bring the 
property up to code; amends KRS 416.580 to require the cost of bringing 
any structures on the property, to be condemned, up to code, or to 
demolish the property, be considered in establishing the value of the 
property; amends KRS 416.610 and 416.660 to conform; amends KRS 
134.128 and 134.504 to reference the tax delinquency diversion program 
established by Section 8 of the Act; amends KRS 91.285 and 92.305 to 
conform.  

 
BK.  SB 238  
 

AN ACT relating to child support orders. Amends KRS 205.7685 to 
remove requirement of ten days' notice when requesting a credit report 
for purposes of evaluating child support; amends KRS 407.5101 to clarify 
the support enforcement agency within the Cabinet for Health and Family 
Services related to the Uniform Interstate Family Support Act; amends 
various sections of KRS Chapter 407 to make technical corrections and 
conform. 

 
BL.  SB 242 
 

AN ACT relating to veterinarians. Amends various sections of KRS 
Chapter 321 relating to veterinarians, define "veterinary wellness 
program" and "student," eliminate "veterinary technologist" designation, 
clarify veterinary license to practice requirements, allow for additional 
licensing stipulations, allow a retailer to provide information and 
suggestions on over-the-counter animal products, provide conditions 
under which a non-resident of the United States may practice veterinary 
medicine, clarify a special permit to practice veterinary medicine, clarify 
animal control euthanasia, set method by which the Board of Veterinary 
Examiners may allow the renewal of retired or inactive licenses, increase 
the size of the Board of Veterinary Examiners, provide board members 
with immunity from personal liability in any action based on an official act 
of the member, allow the board to establish a veterinary wellness 
committee, clarify the election of a chair and vice chair of the board, set a 
limit on administrative fines at $5,000 per violation, define "private 
admonishment," describe who may be licensed as a veterinary 
technician, and provide that only a violation of KRS 321.190 is punishable 
under the penalty section of KRS Chapter 321; creates a new section of 
KRS Chapter 321 to permit the board to issue an emergency order for 
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immediate, temporary suspension of a license, and establish an appeals 
process; makes technical corrections; repeals KRS 321.195. 

 
BM.  SB 245  

 
AN ACT relating to enhanced secure identity documents and making an 
appropriation therefor. Amends KRS 186.410 to specify that the 
Transportation Cabinet is the issuing agency for operator's licenses and 
personal identification cards, allow applications through alternative 
technology, establish a base renewal period of eight years for operator's 
licenses and personal I.D. cards, and require drivers under eighteen to 
enroll in a driver education course; repeals and reenacts KRS 186.412 to 
set forth the application process for citizens and permanent residents to 
apply for operator's licenses and instruction permits, identify the 
information required in the application process, and require electronic 
scanning of supporting documents used in the application process; 
creates a new section of KRS 186.400 to 186.640 to set forth the 
application process for immigrants who can show proof of legal presence 
to apply for operator's licenses and instruction permits, require that 
immigrants applying for an operator's license apply with the Transporta-
tion Cabinet instead of the circuit clerk, require verification through the 
SAVE alien verification system, require an immigrant with a change in 
status to update information with the Transportation Cabinet within ten 
days, state that licenses issued under this section are good for the length 
of time a person's visa is valid or eight years, whichever is shorter, and 
specify if an immigrant does not have a date certain on his or her 
immigration status, the license issued will be valid for one year; creates a 
new section of KRS 186.400 to 186.640 to set forth the application 
procedures for citizens and permanent residents to apply for personal 
identification cards; creates a new section of KRS 186.400 to 186.640 to 
set forth the application procedures for immigrants, who can show proof 
of legal presence, to apply for personal identification cards, with the 
similar limitations and restrictions as for operator's licenses; creates a 
new section of KRS 186.400 to 186.640 to establish the form and 
composition of operator's licenses and personal identification cards, 
including the requirements for photographs taken; specifies that name 
changes through marriage, divorce, or other name changes conform to an 
applicant's name on file with the Social Security Administration; creates a 
new section of KRS 186.400 to 186.640 to establish procedures and fees 
for the child I.D. program; creates a new section of KRS 186.400 to 
186.640 to establish procedures for the issuance of personal identification 
cards or operator's licenses to inmates being released from state and 
federal correctional institutions and individuals on probation and parole; 
creates a new section of KRS 186.400 to 186.640 to allow renewal by 
mail for active duty members of the military stationed outside the 
Commonwealth, allow a ninety-day extension for active duty military 
members returning home to renew their licenses, and set forth 
procedures and requirements for the issuance of a "veteran" notation on 
an operator's license or personal I.D. card; creates a new section of KRS 
186.400 to 186.640 to require the Transportation Cabinet to develop a 
system of voluntary enhanced secure licenses and personal I.D. cards 
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that are in compliance with the federal REAL ID Act of 2005, identify 
features of the system, permit both initial and renewal applicants to apply 
for either a voluntary enhanced secure identity document or a document 
that is not in compliance with the federal law, and set the same fees for 
both enhanced secure and nonenhanced secure identity documents; 
creates a new section of KRS 186.400 to 186.640 to set forth the 
documents required to apply for a voluntary enhanced secure identity 
document; amends KRS 186.4101 to allow the Transportation Cabinet, 
within the first four years of the effective date of the Act, to issue identity 
documents with terms of both four and eight years in order to 
accommodate the transition to an eight-year issuance period; amends 
KRS 186.442 to clarify procedures for the issuance of a restricted 
"Kentucky Only" operator's license; repeals and reenacts KRS 186.531 to 
set fees for instruction permits, operator's licenses, and personal 
identification cards based on an eight-year renewal term, set forth the 
distribution of fees, specify that the fees for a four year license issued 
within the first four years after the effective date of the Act shall be 50 
percent of the fee listed, with all distributions subsequently reduced by 50 
percent, specify that fees for identity documents applied for using 
alternative technology shall be distributed in the same manner as identity 
documents applied for with the circuit clerk, set forth procedures for 
voluntary donations to promote organ donation, with donation levels of 
two dollars for an eight-year document and one dollar for a document with 
a term of less than eight years, and require donations to be forwarded to 
the Kentucky Circuit Court Clerks' Trust for Life and appropriates funds to 
promote an organ donation program; creates a new section of KRS 
Chapter 27A to establish the circuit court clerk salary account, set forth 
streams of income including a portion of fees under Sections 21 and 24 of 
the Act, and appropriate money in the fund to hire additional deputy circuit 
clerks and provide salary adjustments to deputy circuit clerks; creates a 
new section of KRS Chapter 174 to establish the KYTC photo license 
account, set forth stream of income, including a portion of the fees under 
Section 21 of this Act, and appropriate moneys in the fund for the purpose 
of verifying, creating, and distributing enhanced secure identity 
documents; amends KRS 186.540 to clarify that fees for corrected 
licenses be set as provided in Section 21 of the Act and require the 
Transportation Cabinet to issue a corrected license free of charge to an 
individual who is mailed an identity document that contains an error; 
repeals, reenacts, and renumbers KRS 186. 6401 as KRS 186.635 to 
conform and to bring the section into the statutory range dealing with 
operator's licenses; amends KRS 281A.170 to require that a commercial 
driver's license contain a denotation that the license either does or does 
not comply with the requirements of the REAL ID Act and can be used for 
federal identification purposes, and set an eight-year term for CDLs; 
amends KRS 281A.120 to clarify that only citizens and permanent 
residents of the United States are eligible to receive a CDL; amends KRS 
281A.150 to set forth the fees set by the Transportation Cabinet for 
application and issuance of CDLs and eliminate outdated references; 
amends KRS 186.010 to define "identity document" and "enhanced 
secure;" amends KRS 15A.358, 186.4125, 186.430, 186.435, 186.440, 
186.480, 186.490, 186.520, 186.535, 186.570, 186.579, 281A.140, and 
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281A.160 to conform; repeal KRS 186.495 and 186.5315; sets the 
effective date so that Section 10, which requires the establishment of a 
voluntary enhanced secure identity document system by the KYTC, will 
take effect on the regular effective date for legislation from the 2016 
Regular Session, with all other sections of the Act taking effect January 1, 
2019. VETOED. 

 
BN.  SB 249 

 
AN ACT relating to fire department reporting standards. Amends KRS 
65A.010 to exclude certain fire departments that receive or expend less 
than $100,000 from the definition of a special purpose governmental 
entity; amends KRS 75.430 to set reporting requirements for certain 
recognized and certified fire departments; creates a new section of KRS 
Chapter 95A to establish administrative and fiscal reporting requirements 
for fire departments as defined by the section, require the fire commission 
to review the reports and communicate deficiencies to the affected fire 
department, provide penalties for noncompliance, allow the fire 
commission to report irregularities to appropriate authorities and to 
prescribe corrective actions to bring certain fire departments into 
compliance, affirm that the records collected by the commission are 
public records, require the commission to promulgate administrative 
regulations, and require the fire commission to issue a report to the 
Legislative Research Commission detailing fire department compliance 
with the reporting requirements beginning no later than October 1, 2016. 

 
BO.  SB 256 

 
AN ACT relating to military service. Amends KRS 159.035 to allow a high 
school student participating in basic training, required by a branch of the 
United States Armed Forces, to be considered present for all purposes for 
up to ten days. 

 
BP.  SB 269  

 
AN ACT relating to hair braiding. Amends KRS 317A.010 to define 
"natural hair braiding"; amends KRS 317A.020 to exempt persons 
engaged in natural hair braiding from the licensure requirements of the 
chapter. 

 
BQ.  SB 293  

 
AN ACT relating to reorganization.  Amends KRS 42.0201 to establish the 
Division of Professional Services and Training and the Division of 
Contract Management in the Office of Material and Procurement Services 
in the Finance and Administration Cabinet; amends KRS 131.020 to 
establish the Division of Taxpayer Ombudsman within the Office of the 
Commissioner of the Department of Revenue; amends KRS 131.083 to 
conform. 
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BR.  SB 296 
 

AN ACT relating to the establishment of the Governor's School for 
Entrepreneurs and making an appropriation therefor. Creates a new 
section of KRS Chapter 158 to establish the Governor's School for 
Entrepreneurs Program to implement a statewide experiential summer 
education program attached to the Office of the Secretary of the 
Education and Workforce Cabinet for administrative purposes, create an 
advisory board consisting of five voting members appointed by the 
Governor for staggered three-year terms with the Governor or designee 
from the executive cabinet, the Commissioner of Education, the President 
of the Council on Postsecondary Education, and the Secretary of 
Education and Workforce Development Cabinet as ex-officio members, 
direct the cabinet to contract with an entrepreneurship education 
organization to administer and operate the summer program, clarify that 
the annual general fund appropriation be used only for the purposes of 
the program, provide reporting procedures for use of funds, allow the 
entrepreneurship education organization to solicit program support and 
funds from private businesses, foundations, industries, and government 
agencies for the school, and permit the entrepreneurship education 
organization to perform other initiatives pertaining to its mission so long 
as funds appropriated for the program are restricted to the school; 
amends KRS 12.020 to attach the Governor's School for Entrepreneurs 
Program to the Office of the Secretary of the Education and Workforce 
Cabinet for administrative purposes; amends KRS 158.648 to include the 
Governor's School for Entrepreneurs Program as an agency available for 
consultation to the state advisory council for gifted and talented 
education; amends KRS 161.220 to include employees of the Governor's 
School for Entrepreneurs Program as members of the Teachers Retire-
ment System; APPROPRIATION. 

 
BS.  SCR 9 

 
Recognizes the importance of removing barriers to breastfeeding in the 
Commonwealth. 

 
BT.  SCR 135 

 
Recognizes Kentucky Educational Television (KET) and encourages all 
cable and satellite providers to offer KET programming to their customers. 

 
II.  SENATE SIMPLE RESOLUTIONS 
 

A.  SR 253 
 

Confirms the appointment of Robert H. Foree to the Agricultural 
Development Board. 
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B.  SR 254 
 

Confirms the appointment of H. Brian Maynard as the Commissioner of 
the Department of Insurance. 
 

C.  SR 255 
 

Confirms the appointment of Donna Rice Hedgepath to the Education 
Professional Standards Board. 
  

D.  SR 256 
 

Confirms the reappointment of Rebekkah Bravo Rechter to the Workers' 
Compensation Board. 
 

E.  SR 257 
 

Confirms the appointment of Brian J. Crall to the Personnel Board. 
 

F.  SR 258 
 

Confirms the appointment of D. Brian Richmond to the Personnel Board. 
 

G.  SR 259 
 

Confirms the appointment of John R. Farris to the Board of Directors of 
the Kentucky Employers' Mutual Insurance Authority. 
 

H.  SR 260 
 

Confirms the appointment of Timothy S. Mauntel to the Board of Directors 
of the Kentucky Employers' Mutual Insurance Authority. 
 

I.  SR 261 
 

Confirms the appointment of Brandon N. Voelker to the Board of Directors 
of the Kentucky Mutual Insurance Authority. 
 

J.  SR 262 
 

Confirms the reappointment of Douglas W. Gott as an administrative law 
judge in the Department of Workers' Claims. 
 

K.  SR 263 
 

Confirms the appointment of Tanya G. Pullin as an administrative law 
judge in the Department of Workers' Claims. 
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L.  SR 264 
 

Confirms the reappointment of Grant Stewart Roark as an administrative 
law judge in the Department of Workers' Claims. 
 

M.  SR 265 
 

Confirms the reappointment of Jonathan Robert Weatherby as an 
administrative law judge in the Department of Workers' Claims. 
 

N.  SR 266 
 

Confirms the appointment of Sarah Murphy Ford to the Kentucky Board of 
Education representing the state at large. 
 

O.  SR 267 
 

Consents to the reappointment of Laurie Dudgeon as Director of the 
Administrative Office of the Courts. 
 

P.  SR 268 
 

Confirms the appointment of Elizabeth Graham Weber to the Kentucky 
Registry of Election Finance. 
 

Q.  SR 269 
 
Confirms the reappointment of Marc Christopher Davis as an 
administrative law judge in the Department of Workers' Claims.  

 
III.  HOUSE BILLS 

 
A.  HB 4 
 

AN ACT relating to controlled substances and declaring an emergency. 
Amends KRS 218A.1430 to provide an increased penalty structure for 
trafficking in or possession of synthetic drugs; amends KRS 218A.1401, 
530.064, and 530.065 to conform, add two fentanyl derivatives to 
Schedule I, move hydrocodone from Schedule III to Schedule II, define 
"hydrocodone combination product," and preserve prescriptive authority 
of Advanced Practice Registered Nurses and optometrists; 
EMERGENCY. 

 
B.  HB 10 
 

AN ACT making appropriations for the Executive Branch of the 
government of the Commonwealth of Kentucky and declaring an 
emergency. Appropriates General Fund money for Parks renovations and 
repairs for [fiscal year 2015-]2016; appropriates General Fund money for 
the Rough River Marina for [fiscal year 2015-]2016; appropriates General 
Fund money for aviation economic development for fiscal year 2016-2017 
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and 2017-2018; [appropriates General Fund moneys for the College 
Access Program; appropriates General Fund money for the Kentucky 
Tuition Grant Program; appropriates General Fund money for the Work 
Ready Kentucky Scholarship Program;] (vetoed in accordance with veto 
message) APPROPRIATION; EMERGENCY. VETOED IN PART. 

 
C.  HB 15 
 

AN ACT relating to education. Amends KRS 164.011 to require new 
appointees to the council to complete an orientation and education 
program to be eligible for a second term; amends KRS 164.020 to direct 
the Council on Postsecondary Education (CPE) to develop an orientation 
and education program for new governing board members of the council, 
public universities, and Kentucky Community and Technical College 
System (KCTCS), require that the program include six hours of instruction 
time with specific information and be delivered within one year of a new 
member's appointment, require an annual report listing new board 
members that did not complete the program, invite board members of 
private colleges and universities to participate, and authorize the CPE to 
develop continuing education programs for all governing board members 
of public institutions and to review and approve orientation programs for 
governing boards of each public university and KCTCS; amends KRS 
164.131 to require appointed and elected governing board members of 
the University of Kentucky to complete an orientation and education 
program to be eligible for a second term; amends KRS 164.321 to require 
appointed and elected governing board members of the comprehensive 
public universities and KCTCS to complete an orientation and education 
program to be eligible for a second term; amends KRS 164.821 to require 
appointed and elected governing board members of the University of 
Louisville to complete an orientation and education program to be eligible 
for a second term; amends KRS 158.6453, 158.6459, and 164.7874 to 
replace references to the ACT examination with "college admissions 
examination;" amends KRS 158.6453 to not require Advanced Placement 
courses to be emphasized when counseling a student to enroll in 
accelerated courses; amends KRS 164.821 to require the voting 
members of the University of Louisville Board to annually select a 
chairperson. 

 
D.  HB 16 
 

AN ACT relating to county clerks. Repeals 1860 Kentucky Acts Chapter 
351, approved February 18, 1860, entitled "AN ACT to establish an office 
for the recording of deeds and mortgages at Covington," which required 
individuals recording deeds and mortgages relating to properties in 
certain areas of the county to file those in Covington rather than 
Independence. 

 
E.  HB 19 
 

AN ACT relating to the promotion of organ and bone marrow donation. 
Creates a new section of KRS Chapter 141 to establish the employers' 
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organ and bone marrow donation tax credit; amends KRS 141.0205 to 
provide the ordering of the credit; "Living Organ and Bone Marrow Donor 
Assistance Act of 2016." VETOED. 

 
F.  HB 38 
 

AN ACT relating to aerial recreational facilities and making an 
appropriation therefor. Creates a new section of KRS Chapter 247 to 
define "ACCT Standard," "aerial recreational device," "aerial recreational 
facility," "ASTM Standard," "canopy tour," and "zip line tour," require the 
Department of Agriculture to promulgate administrative regulation, 
stipulate requirements and standards for aerial recreational facilities, 
exempt certain non-mechanical playground equipment, allow collection of 
administrative fees and assessment of civil penalties, and establish a 
trust fund; APPROPRIATION. 

 
G.  HB 40 
 

AN ACT relating to criminal records. Creates a new section of KRS 
Chapter 431 to allow individuals to petition a court to have certain Class D 
felony convictions vacated and expunged five years after the expiration of 
their sentence; amends KRS 431.076 to allow a person arrested or 
charged with a felony for the expungement of records pertaining to any 
felony charges which did not result in an indictment by a grand jury; 
amends KRS 431.078 to allow individuals to petition a court to expunge 
the records of a series of misdemeanors, violations, or traffic infractions 
not arising from a single incident five years after the expiration of the 
person's sentence; amends KRS 431.079 to require the Kentucky State 
Police and the Administrative Office of the Courts to conduct an eligibility 
check on every application for the expungement of felonies and certify 
that each application is eligible for expungement; creates a new section of 
KRS Chapter 431 to permit the Administrative Office of the Courts to 
retain an index of expungement orders which shall only be accessible to 
persons required to conduct the certification of eligibility for the 
expungement of records. 

 
H.  HB 52 
 

AN ACT relating to fiscal matters and declaring an emergency.  Creates a 
new section of KRS 42.450 to 42.495, relating to the local government 
economic assistance and development funds (LGEAF and LGEDF), to 
define terms relating to refunds of coal severance and processing taxes 
for purposes of LGEAF and LGEDF distributions; amends KRS 42.4582 
to provide that quarterly distributions from the general fund into the 
LGEDF shall be adjusted to account for refunds of coal severance tax, 
which will thereafter automatically adjust the distribution of those funds 
through the existing statutory formula; amends KRS 42.4592 and 42.470 
to change the criteria for distributions to the single county accounts of 
producing counties from a basis of tax collected to a basis of coal severed 
in order to prevent adjustments at this level of the formula relating to any 
tax refund, and to provide that effective July 1, 2016, quarterly distri-
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butions of LGEAF moneys to a mineral producing county and its cities 
shall be reduced by no more than 50 percent as a result of any refund of 
severance and processing tax, and that if the local share of a refund 
exceeds this limit the remainder shall carry forward to be offset in 
successive quarters as necessary until it is satisfied in full, and to make 
technical corrections; amends KRS 42.475 to establish a minimum 
amount for any quarterly distribution of LGEAF moneys to incorporated 
areas in order to address administrative burdens associated with issuing 
de minimis payments; amends KRS 16.010, relating to Kentucky State 
Police (KSP) personnel salaries, to re-order definitions alphabetically and 
define "cadet trooper;" creates a new section of KRS 16.010 to 16.199 to 
establish salary schedules for KSP officers based on rank and years of 
service and establish other requirements and conditions relating to officer 
salaries; amends KRS 16.050 to require repayment of training costs if a 
KSP officer leaves employment within three years of completing basic 
training; amends KRS 16.165 to provide that disabled KSP officers who 
elect to be retained on the regular payroll are not eligible for salary 
increments and increases until return to full active duty; amends KRS 
16.198 to allow Trooper R Class officers to serve more than five years; 
amends KRS 18A.110 and 64.640 to conform; amends KRS 139.495 to 
exempt from sales and use tax, purchases by any resident, single 
member limited liability company that is wholly owned by a resident or 
nonresident nonprofit educational, charitable, or religious institution which 
has qualified for exemption from federal income taxation under IRC 
Section 501(c)(3) and that is disregarded as an entity separate from that 
institution; declares an emergency as to Sections 1 to 5 of the Act, 
relating to the LGEAF and LGEDF distributions, which will take effect July 
1, 2016; provides that sections 6 to 12 of the Act, relating to KSP 
personnel salaries, shall take precedence over the provisions of Sections 
5 to 11 of 16 RS HB 535 if that bill is enacted; provides that Section 13 of 
the Act, relating to sales and use tax, will take effect August 1, 2016; 
EMERGENCY. 

 
I.  HB 55 
 

AN ACT relating to local government. Amends KRS 153.450 to allow an 
urban-county government to levy a transient room tax of up to an extra 
2.5 percent, for a total of up to 4.5 percent, and provide funding for the 
renovation, expansion, or improvement of a convention center. 

 
J.  HB 80 
 

AN ACT relating to government operations. Amends KRS 7A.010 and 
45.750 to increase the General Assembly authorization threshold for 
university capital projects to one million dollars related to any capital 
construction item to make a building or utility installation complete or for 
information technology systems; amends KRS 141.010 to update the 
Internal Revenue Code reference date to the Code in effect on December 
31, 2015; amends KRS 157.618 to clarify how the School Facilities 
Construction Commission may use moneys in the emergency and 
targeted investment fund; amends KRS 157.621 to codify provisions 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=44916
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45275
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45275
http://www.lrc.ky.gov/Statutes/statute.aspx?id=42236
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45277
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45277
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45279
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45279
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45280
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45281
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45416
http://www.lrc.ky.gov/record/16RS/HB535.htm
http://www.lrc.ky.gov/record/16RS/HB55.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45404
http://www.lrc.ky.gov/record/16RS/HB80.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44896
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44897
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45313
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44899
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44900


1-131 

 

related to the levy of certain five cent equivalent rates for debt service 
contained in the 2010 through 2014 Executive Branch Budgets and 
provide that certain equalization funds will not be provided by the General 
Assembly unless specifically authorized by the General Assembly; 
amends KRS 158.070 to allow a school district to be open on the day of 
an election if no school in the district is used as a polling place; amends 
KRS 224.50-868 to extend the new tire fee until June 30, 2018, allow an 
administrative fee of 0.5 percent for the administration of each project 
funded by Infrastructure for Economic Development Funds, increase the 
executive agency lobbyists registration fee to five hundred dollars, allow 
the Auditor of Public Accounts to charge agencies for additional expenses 
incurred during audits, allow the Personnel Board to assess an operating 
assessment equal to an amount required for the operation of the Board, 
prohibit any state or local taxes to be imposed on water withdrawal fees 
imposed by the Kentucky River Authority, allow the Personnel Cabinet to 
collect a pro rata assessment from all state agencies in all three branches 
supported by that system, require that premium and retaliatory taxes be 
credited to the general fund, require salvage and rebuilt titles to be issued 
through the speed title procedure when an electronic notification is issued 
by a county clerk, and allow the Department of Insurance flexibility in 
setting the rate for insurers who offer qualified health plans in the 2017 
and 2018 plan year on the federal exchange in the individual market 
segment; APPROPRIATION. EMERGENCY. 

 
K.  HB 83 
 

AN ACT relating to tobacco products. Amends KRS 138.130 to define 
"reference tobacco products," allow any accredited college or university to 
take part in reference tobacco product sale or transfer, and describe 
reference tobacco product responsibilities; amends KRS 138.140 to 
exempt reference tobacco products from tobacco excise taxes; effective 
August 1, 2016. 

 
L.  HB 87  
 

AN ACT relating to military service. Amends KRS 159.035 to allow a high 
school student participating in basic training required by a branch of the 
United States Armed Forces to be considered present for all purposes for 
up to ten days. 

 
M.  HB 95 
 

AN ACT relating to state agencies. Creates a new section of KRS 
Chapter 205 to require the Department for Medicaid Services to establish 
a telemonitoring pilot project by July 1, 2017, allow the department to 
establish coverage provisions and reimbursement criteria, allow the 
department to establish the process for ensuring coverage and funding, 
allow the department to promulgate regulations, and define terms; 
amends KRS 273.443 to permit community action agencies to use federal 
funds to ensure adequate access to health care; creates a new section of 
KRS 273.410 to 273.453 to allow community action agencies to 
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participate in the telemonitoring pilot project and requires the state 
administering agency to work with the department to effectuate the pilot 
project; confirms Executive Order 2015-386, dated June 16, 2015, 
reorganizing the Cabinet for Health and Family Services. 

 
N.  HB 100  
 

AN ACT relating to insurance coverage of autism spectrum disorders. 
Creates a new section of KRS Chapter 304.17A to require health benefit 
plans that provide benefits for autism spectrum disorders treatment to 
provide a liaison to the insured to facilitate communication between the 
insured and the insurer. 

 
O.  HB 106 
   

AN ACT relating to chemical munitions disposal and declaring an 
emergency. Amends KRS 224.50-130 to delete references to gaps in 
information on the acute and chronic health effects of exposure to 
compounds used in chemical munitions, require that after the compounds 
in chemical munitions are treated to specific treatment or destruction 
values set by law or by the Energy and Environment Cabinet, and require 
the Energy and Environment Cabinet to reclassify the residual wastes to 
ensure proper management and disposal; EMERGENCY. 

 
P.  HB 111 
 

AN ACT relating to schools and declaring an emergency. Amends KRS 
156.095 to require every public school to post the Kentucky child abuse 
hotline number, provide that school districts that want to complete 1,062 
instructional hours by June 5, 2016, but are unable to under the current 
school calendar, can request assistance from the commissioner of 
education to determine a plan for completing the required hours, provide 
that, after determining a district cannot complete 1,062 hours by June 5, 
2016, and after maximizing instructional time, the commissioner will waive 
the remaining required hours, authorize school districts to schedule 
graduation ceremonies before the final instructional day and to be open 
on the day of a primary election if no school in the district is used as a 
polling place, prohibit school districts from scheduling instructional time 
on Saturdays, and require the Department of Education to report to the 
Interim Joint Committee on Education how school districts completed the 
1,062 instructional hours; EMERGENCY. 
 

Q.  HB 115 
  

AN ACT relating to colon cancer prevention and declaring an emergency. 
Amends KRS 214.542 to include individuals who are uninsured and 
underinsured based upon the current American Cancer Society 
Colorectal Cancer Screening Guidelines in the colon cancer screening 
program, direct the Department for Public Health to promulgate 
administrative regulations to develop a schedule of income-based fees 
that may be charged for screening, examination, treatment, and re-

http://www.lrc.ky.gov/record/16RS/HB100.htm
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38715
http://www.lrc.ky.gov/record/16RS/HB106.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44838
http://www.lrc.ky.gov/record/16RS/HB111.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44838
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44838
http://www.lrc.ky.gov/record/16RS/HB115.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44839


1-133 

 

screening and a data collection system to include the services performed 
under the program, and specify that treatment and surveillance may be 
provided under the program if funds are available; EMERGENCY. 

 
R.  HB 124  
 

AN ACT relating to law enforcement. Amends KRS 16.220 to allow funds 
from the sale of confiscated firearms to be used to purchase body-worn 
cameras and make submission of policies part of application for grant 
funds. 

 
S.  HB 129 
 

AN ACT relating to road projects and declaring an emergency. 
Acknowledges that project authorizations are based upon Transportation 
Cabinet estimates; establishes funding criteria for road projects with 
certain designations; prioritizes projects should any additional federal 
highway moneys become available; requires the Secretary of the 
Transportaiton Cabinet to produce a report to the Interim Joint Committee 
on Transportation that [(1) mirrors the data in the 2016-2022 
Recommended Six-Year Road Plan and (2)] (vetoed in accordance with 
veto message) includes the county and other project criteria for certain 
other projects; requires this bill [, in conjunction with 2016 HJR 160,] 
(vetoed in accordance with veto message) to constitute the Six-Year 
Road Plan; sets out the 2016-2018 Biennial Highway Construction Plan; 
EMERGENCY. VETOED IN PART. 

 
T.  HB 132 
 

AN ACT relating to jail operations. Creates a new section of KRS 61.870 
to 61.884 to prohibit a person from using a booking photograph for a 
commercial purpose if that photograph will be posted in a publication or 
on a web site and the removal of the booking photograph requires the 
payment of a fee or other consideration, permit a person who has been 
aggrieved by a violation of this section to receive injunctive relief, recover 
costs and attorney fees, and receive damages for each separate 
violation, starting at $100 a day; amends KRS 441.127 to grant 
misdemeanants jail sentencing credits for receiving a general equivalency 
diploma or high school degree or for good behavior while incarcerated in 
a county jail. 

 
U.  HB 148 
 

AN ACT relating to children. Creates a new section of KRS 199.892 to 
199.896 to permit licensed child-care centers and certified family child-
care homes to meet the requirements of KRS 311.646 to obtain a 
prescription for and store epinephrine auto-injectors for emergency use, 
and require the Cabinet for Health and Family Services to promulgate 
administrative regulations to implement the requirement; amends KRS 
311.645 to include licensed child-care centers and certified family child-
care homes in the definition of "authorized entity;" amends KRS 405.075 
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to allow places of worship to voluntarily participate in the safe haven 
program by arranging for transportation of the newborn via 911 or 
emergency medical services, and add liability immunity; amends KRS 
405.075, 216B.190, 211.951, and 620.350 to increase the age limit in the 
definition of a newborn infant to thirty days for the purposes of The 
Representative Thomas J. Burch Safe Infants Act; amends KRS 405.075 
and 620.355 to delete a reference to a repealed statute. 

 
V.  HB 149 
 

AN ACT relating to work periods within consolidated local governments 
and declaring an emergency. Amends KRS 337.285 to allow consolidated 
local governments and collective bargaining units to agree to an eighty-
hour work period over fourteen consecutive days before triggering a rate 
of pay one and one-half times a peace officer's hourly wage; 
EMERGENCY. 

 
W.  HB 150 
 

AN ACT relating to unemployment insurance and declaring an 
emergency. Amends KRS 341.370 to prohibit disqualification of 
unemployment benefits for a worker who leaves a job to follow a military 
spouse who has been reassigned to another military base or duty location 
that is 100 miles or more from the worker's home, delete requirement 
that, if spouse is relocated to another state, the state must have adopted 
a similar statute in order for worker to receive benefits, and provide that 
this provision is only in effect until June 30, 2021; amends KRS 341.540 
to allow successor employers to petition to remove a finding of 
successorship and be considered a new employing unit if certain criteria 
are met, and apply the language to employers who become successor 
employers on or after January 1, 2014; EMERGENCY. VETOED. 

 
X.  HB 153 
 

AN ACT relating to volunteer service with an employer participating in 
Kentucky Retirement Systems. Amends KRS 61.510 and 78.510 to 
provide that creditable compensation shall exclude nominal fees paid to 
volunteers of a participating agency who begin participating in the 
Kentucky Employees Retirement System and the County Employees 
Retirement System on or after August 1, 2016, and define "volunteer" and 
"nominal fee"; amends KRS 61.637 to provide that retirees of Kentucky 
Retirement Systems who receive reimbursements of actual expenses or 
nominal fees for their volunteer services shall not be subject to the 
required breaks in employment and prohibitions on prearranged 
agreements prior to retirement if the retired member did not receive 
creditable compensation prior to retirement from the employer for which 
he or she is providing volunteer services, any reimbursements or nominal 
fees received prior to retirement have not been classified as creditable 
compensation or used to determine retirement benefits, the retired 
member has not purchased or received service credit for service with the 
participating employer for which he or she is providing volunteer services, 
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and the retired member does not become an employee, leased 
employee, or independent contractor of the employer for which he or she 
is providing volunteer services for a period of at least twenty-four months. 

 
Y.  HB 158 
 

AN ACT relating to postsecondary financial aid for students with 
intellectual disabilities.  Amends KRS 164.7882 to increase the dollar 
amounts for Kentucky educational excellence scholarships that are 
available to students enrolled in a comprehensive transition and 
postsecondary program.  

 
Z.  HB 162 
 

AN ACT relating to harassing communications. Amends KRS 525.080 to 
include electronic communications within the definition of harassing 
communications. 

 
AA.  HB 175 

 
AN ACT relating to peace officers. Amends KRS 61.365 relating to 
federal peace officers who are granted concurrent state authority to 
provide updated references to federal agencies. 

 
AB.  HB 183 
 

AN ACT relating to disabled veteran-owned businesses. Creates a new 
section of KRS Chapter 42 to provide for a disabled veteran-owned 
business certification program, define "disabled veteran" and "disabled 
veteran-owned business," and require the Office of Equal Employment 
Opportunity and Contract Compliance to establish guidelines for the 
certification program and application process through the promulgation of 
administrative regulations. 

 
AC.  HB 184 
 

AN ACT relating to schools. Amends KRS 160.345 to provide an 
alternative principal selection process for county school districts in a 
county with a consolidated local government adopted under KRS Chapter 
67C, set penalties for a school council member violating confidentiality of 
the alternative principal selection process, make any discretionary action 
taken under the alternative method of principal selection subject to 
provisions of employer-employee bargained contracts between districts 
and employees; amends KRS 160.380 to allow a superintendent's spouse 
who has previously been employed in a school system to be an employee 
of the school district. 

 
AD.  HB 187   
 

AN ACT relating to petroleum storage tanks. Amends KRS 224.60-142 to 
extend the date to participate in the petroleum storage tank fund from 
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2016 to 2021; amends KRS 224.60-130 to extend the date to perform 
corrective action using money from the petroleum storage tank account 
from 2019 to 2024; amends 224.60-145 to extend the date for the small 
operator assistance account from 2016 to 2021. 

 
AE.  HB 189 
 

AN ACT relating to interlocal agreements. Creates a new section of KRS 
65.210 to 65.300 to set procedures for interlocal agreements being 
amended to modify membership of parties to the agreement without 
seeking approval from, yet requiring notification to, the Attorney General 
or Department for Local Government. 

 
AF.  HB 204 
 

AN ACT relating to certification of law enforcement personnel and 
declaring an emergency. Amends KRS 15.382, 15.3971, 15.540, and 
95.951 to allow the high school graduation requirement for law enforce-
ment personnel to be met through graduation from a nonaccredited or 
noncertified school that meets basic standards set by the Kentucky 
Department of Education, a GED exam, or the external diploma program; 
EMERGENCY. 

 
AG.  HB 208  
 

AN ACT relating to prescribed fire. Creates new section of KRS Chapter 
149 to allow the Division of Forestry to exempt a person certified by the 
Kentucky Prescribed Fire Council's Burn Boss program from the open 
burning requirements of KRS Chapter 149, prohibit use of prescribed fires 
in areas during local burn bans or red flag warning days, and require 
persons certified to perform a prescribed fire to give notice to the Division 
of Forestry twenty-four hours prior to the burn and notice to local 
landowners and local emergency management services the day of the 
burn. 

 
AH.  HB 216 
 

AN ACT relating to the Kentucky Economic Development Partnership. 
Amends KRS 154.10-010 to replace the Kentucky Industrial Development 
Council, the Associated Industries of Kentucky, and the Kentucky 
Economic Development Corporation with the Kentucky Association for 
Economic Development, the Kentucky Association of Manufacturers, and 
the National Federation of Independent Business/Kentucky, respectively, 
as the governing bodies to nominate persons to the board, and require 
the board to meet biannually. 

 
AI.  HB 225  
 

AN ACT relating to occupational licensure for military service members 
and veterans. Creates a new section of KRS Chapter 12 to require 
administrative bodies to issue professional licenses or certificates to 
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military service members or veterans within two years of an honorable 
discharge if the training received by the service member or veteran could 
reasonably be expected to provide the necessary experience and skills, 
grant the administrative body the right to deny licensure or certification if 
training is not equivalent, allow appeal rights, require administrative 
bodies to promulgate administrative regulations to carry out the provisions 
of the Act, and clarify that military training and experience cannot be 
substituted for the acquisition of a college degree or passage of a specific 
examination when either is a prerequisite for licensure or certification. 
VETOED. 

 
AJ.  HB 237 
 

AN ACT relating to local property tax exemptions for data centers. 
Amends KRS 91.260 and 92.300 to clarify that certain classes of data 
centers may constitute manufacturing establishments and therefore 
qualify for temporary exemption from local property taxes as an induce-
ment to their location within an applicable city or urban-county, as 
provided by local ordinance and apply amendments made by the Act 
prospectively only to new manufacturing establishments. 

 
AK.  HB 238 
 

AN ACT relating to retirement and making an appropriation therefor. 
Amends KRS 6.350 to specify that the actuarial analysis required on 
retirement legislation shall include the impact on funding levels and 
unfunded liabilities over time, and specify the qualification requirements of 
the actuary completing the analysis; amends KRS 7A.240 to require the 
state-administered retirement systems to pay the cost of actuarial 
services required by amendments to KRS 7A.250; amends KRS 7A.250 
to direct the Public Pension Oversight Board to retain an actuary to 
perform an actuarial audit of the state-administered retirement systems at 
least once every five years and to review state-administered retirement 
system budget requests prior to each budget biennium; amends KRS 
21.440, 61.670, and 161.400 to provide that all state-administered 
retirement systems shall include in their actuarial valuation a description 
of funding methods utilized or required by state law in the development of 
the valuation, a description of any changes in actuarial assumptions and 
methods that have occurred since the last valuation, the actuarially 
recommended employer contribution rates for the upcoming budget 
period, a twenty year projection of employer contribution rates, funding 
levels, and unfunded liabilities, and a sensitivity analysis to evaluate the 
impact of changes in key assumptions on employer rates, funding levels, 
and unfunded liabilities, require the systems to conduct an actuarial 
experience study at least once every five years and to perform a twenty 
year impact of the proposed changes to the systems' employer rates, 
funding levels, and unfunded liabilities, require the systems to perform a 
twenty-year impact on employer rates, funding levels, and unfunded 
liabilities for any changes in assumptions, funding methods, retiree health 
subsidies, or other changes enacted by the board of trustees of the 
systems that impact system liabilities, require the actuary certifying the 
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results of the annual actuarial valuation and the five-year experience 
study to be a fellow of the Conference of Consulting Actuaries or a 
member of the American Academy of Actuaries, require electronic 
distribution of actuarial valuations, experience studies, or analysis of 
changes made by the boards of trustees to the Legislative Research 
Commission (LRC) and require LRC to distribute information to chairs 
and committee staff of committees with jurisdiction over the systems, 
make technical amendments, require completion of the actuarial 
valuations by November 15 following the close of the fiscal year; amends 
KRS 48.040 to provide that on or before August 15, prior to a budget 
session, the state-administered systems shall prepare a preliminary 
projection of the actuarially required contribution rates for the upcoming 
budget biennium and to provide updated values by November 15 of the 
same year once the actuarial valuation is completed, require submission 
to the state budget director's office and the LRC and direct LRC upon 
receipt to distribute information to chairs and committee staff of 
committees with jurisdiction over the systems, and create the Kentucky 
Permanent Pension Fund for the purpose of addressing the 
Commonwealth's unfunded pension liabilities. 

 
AL.  HB 250 
 

AN ACT relating to crimes and punishments. Amends KRS 431.015 to 
restore a peace officer's discretion to arrest an individual who commits 
the offenses of possession of burglar's tools, domestic violence shelter 
trespass, receiving stolen property, or giving a peace officer false 
identifying information while in the presence of a peace officer; amends 
KRS 523.110 to include giving a peace officer a false date of birth to the 
elements of the offense of giving a peace officer false identifying 
information. 

 
AM.  HB 261 
 

AN ACT relating to water utilities and declaring an emergency. Amends 
KRS 278.020 to require, prior to granting a certificate of public 
convenience and necessity that, the Kentucky Public Service Commission 
require a water utility to obtain a surety bond or reasonable guarantee 
that facilities operate for at least five years, allow exception for water 
district or association with sufficient assets, and require notice of 
abandonment and specifies any utility assuming control of abandoned 
utility have sufficient assets; amends KRS 278.021 to specify period for 
notice of the abandonment of a utility and to specify other requirements 
for assumption of the abandoned utility service by an alternative provider 
under specific circumstances; amends KRS 278.516 and KRS 65A.050 to 
conform; EMERGENCY. 

 
AN.  HB 271 
 

AN ACT relating to the Public Pension Oversight Board. Creates a new 
section of KRS 7A.200 to 7A.260 to require the state-administered 
retirement systems to disclose data to the Public Pension Oversight 
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Board on each member or recipient of a benefit, including a unique 
identification number established for reporting purposes only, retirement 
status, and actual or projected benefits payments; provide that the 
information shall not include the member's name, address, Social 
Security number, nor shall the unique identification number established 
by this bill be capable of being linked to a specific member's retirement 
account with a state-administered retirement system and require the data 
to be utilized as determined by the Public Pension Oversight Board or to 
respond to data requests from members of the General Assembly.   

 
AO.  HB 272  
 

AN ACT relating to radon mitigation. Amends KRS 211.9107 to exempt a 
residential or commercial building contractor installing vent pipes during 
construction of a new building from obtaining radon mitigation certification 
requirements. 

 
AP.  HB 276 
 

AN ACT relating to in-state tuition at public universities for members of 
any United States Military Reserve component. Amends KRS 164.2844 to 
allow public universities to offer in-state tuition to members of any United 
States Reserve component. 

 
AQ.  HB 281 
 

AN ACT relating to retirement benefits for local elected officials. Amends 
KRS 61.637 to permit a mayor or member of a city legislative body who is 
not participating in the County Employees Retirement System (CERS) 
prior to retirement, but who is eligible to retire from the Kentucky 
Employees Retirement System (KERS) or the State Police Retirement 
System (SPRS) due to other employment, to retire and draw benefits 
from KERS or SPRS without resigning from his or her position as mayor 
or member of the city legislative body. 

 
AR.  HB 303 
 

AN ACT relating to appropriations measures providing funding and 
establishing conditions for the operations, maintenance, support, and 
functioning of the government of the Commonwealth of Kentucky and its 
various officers, cabinets, departments, boards, commissions, institutions, 
subdivisions, agencies, and other state-supported activities. The 
State/Executive Branch Budget: appropriates from the General Fund 
(Tobacco), General Fund, Restricted Funds, Federal Funds, Road Fund, 
Bond Funds, Agency Bonds, Capital Construction Surplus, Investment 
Income, Statewide Deferred Maintenance Fund, and other funds, as 
follows: General Government, 2015-2016: $31,870,700, 2016-2017: 
$1,716,914,600, 2017-2018: $1,718,000,200; Economic Development 
Cabinet, 2015-2016: $975,000, 2016-2017: $21,157,900, 2017-2018: 
$22,066,500; Department of Education, 2016-2017: $5,054,152,900, 
2017-2018: $5,045,533,000; Education and Workforce Development 
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Cabinet, 2015-2016: $900,000, 2016-2017: $835,488,300, 2017-2018: 
$853,413,400; Energy and Environment Cabinet, 2016-2017: 
$248,041,600, 2017-2018: $243,637,700; Finance and Administration 
Cabinet, 2016-2017: $869,616,500, 2017-2018: $918,407,100; Health 
and Family Services Cabinet, 2015-2016: $111,426,200, 2016-2017: 
$12,982,090,700, 2017-2018: $13,471,498,000; Justice and Public Safety 
Cabinet, 2015-2016: $23,457,300, 2016-2017: $1,041,577,000, 2017-
2018: $1,045,117,600; Labor Cabinet, 2016-2017: $233,335,300, 2017-
2018: $237,745,100; Personnel Cabinet, 2016-2017: $65,055,000, 2017-
2018: $66,863,300; Postsecondary Education, 2015-2016; $2,154,500, 
2016-2017: $7,675,653,300, 2017-2018: $8,099,429,300; Public Pro-
tection Cabinet, 2016-2017: $107,437,500, 2017-2018: $108,370,500; 
Tourism, Arts and Heritage Cabinet, 2015-2016: $15,880,000, 2016-
2017: $234,641,900, 2017-2018: $238,571,100; Funds Transfer to 
General Fund, 2015-2016: $1,960,000, 2016-2017: $258,053,400, 2017-
2018: $252,207,000; Phase I Tobacco Settlement Funding Program, 
2015-2016: $23,146,100, 2016-2017: $89,151,400, 2017-2018: 
$95,018,000; not included in the above appropriation amounts are capital 
project amounts as follows: Capital Projects, 2015-2016: $1,750,000, 
2016-2017: $61,444,000, 2017-2018: $31,640,000; provides General 
Fund (Tobacco) moneys for the Early Childhood Advisory Council; 
authorizes the Kentucky Veterans' Centers to continue weekend and 
holiday premium pay incentives; allows the Commissioner of the 
Department of Veterans' Affairs to approve travel and per diem expenses 
for Congressional Medal of Honor recipients; provides funds for grants to 
Veterans' Service Organization programs; caps the amount of principal an 
applicant can owe the Kentucky Agricultural Finance Corporation; allows 
for the allocation of Tobacco Settlement Funds to county councils for 
administrative costs; provides General Fund (Tobacco) moneys for the 
Agricultural Development Fund's counties account; stipulates that the 
fiscal year 2015-2016 General Fund appropriation to GOAP be used 
solely for [special] (vetoed in accordance with veto message) agricultural 
development initiatives; establishes an administrative fee on infrastructure 
for Economic Development Fund projects; provides debt service to the 
Kentucky Infrastructure Authority; provides that the Governor's call of the 
Kentucky National Guard to active duty is a necessary government 
expense; provides that disaster or emergency aid funds are necessary 
government expenses; provides funds for the Residential Youth at Risk 
Program; [mandates that the Maysville National Guard Base retain its 
workforce and adequately maintained] (vetoed in accordance with veto 
message); provides funds for the Joint Funding Administration Program in 
support of the Area Development Districts; provides funds for Mary 
Kendall Homes and Gateway Juvenile Diversion; [establishes publishing 
requirements for local governments' annual financial statements] (vetoed 
in accordance with veto message); sets out coal severance tax 
collections and transfers; orders transfers in each fiscal year from the 
General Fund to the Local Government Economic Assistance Fund and 
the Local Government Economic Development Fund Single-County 
Accounts; establishes parameters for county flexibility with LGEDF 
allocations; allows Area Development District flexibility; allows Restricted 
Funds to be used for the continuation of activities within the Executive 
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Branch Ethics Commission and the Office of the Secretary of State; 
authorizes the State Board of Elections to set a rate for new voter 
registration fees and expenses; declares that amounts above those 
appropriated to match Federal Funds for the Help America Vote Act are 
necessary government expenses; declares that costs associated with 
expert witnesses are necessary government expenses; provides annual 
and sick leave service credit for any former employee of the Unified 
Prosecutorial System; details legal services contracts; allows the Attorney 
General to suspend payment of fifty-hour blocks of compensatory time for 
those attorneys who have accumulated 240 hours of compensatory time 
and instead convert those hours to sick leave; allows funds to be 
expended in support of Office of Attorney General; directs the 
Transportation Cabinet to review the costs related to the distribution of 
child victims' license plates and transfer revenue received in excess of 
actual costs to the Child Victims' Trust Fund on an annual basis; directs 
Risperdal and Purdue Pharma settlement funds; requires the Prosecutors 
Advisory Council to approve compensation for employees of the Unified 
Prosecutorial System; provides funds from the Unclaimed Property Fund 
for funding for services performed by the Unclaimed Property Division of 
the Department of the Treasury; allows funds to be expended for the 
support of operations of the Department of Agriculture; provides funds for 
county fair grants; provides funds for Farms to Food Banks; declares that 
no funds are provided for Auditor of Public Account's scholarships; 
requires that the Auditor be given right of first refusal for audits; allows the 
Auditor to suspend payment of fifty-hour blocks of compensatory time for 
those attorneys who have accumulated 240 hours of compensatory time 
and instead convert those hours to sick leave; provides funds for the 
unfunded pension liability of the State Police Retirement System Pension 
Fund and the Kentucky Employees Retirement System hazardous and 
nonhazardous pension funds; provides debt service for the Kentucky 
River Authority; provides debt service for the SFCC; sets out additional 
offers of assistance for the SFCC; establishes parameters for urgent 
needs school assistance and critical construction needs schools; 
stipulates that a portion of the state employer contribution in a sufficient 
amount be allocated to the KTRS Medical Insurance Fund instead of the 
State Accumulation Fund; provides funds to be applied to the unfunded 
pension liability of the KTRS; provides debt service for the Teachers' 
Retirement System; sets out parameters for the KTRS deficit funding; 
provides State Medical Insurance Fund financing; directs that an amount 
not greater than four percent of the receipts of the state accumulation 
fund be set aside in the expense fund or expended for the administration 
of the retirement system; provides for amortization of sick leave for 
members of the KTRS; provides funds to support the state's contribution 
for the cost of retiree health insurance for members not eligible for 
Medicare who have retired since July 1, 2010; provides a direct 
appropriation to be applied to the unfunded pension liability of the KTRS; 
details Appropriations Not Otherwise Classified; provides that repayment 
of awards or judgments of $5,000 or more made by the Board of Claims 
come from the General Fund; provides funds for guardians ad litem and 
cap their fees at $500; allows reissuance of uncashed State Treasurer 
checks; appropriates funds for police officer, firefighter, active duty 
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National Guard, and Reserve survivor benefits; details payment of 
judgments against the Commonwealth; stipulates that if funding 
generated by the Kentucky Communications Network Authority is not 
sufficient to support availability payments, then General Fund moneys 
appropriated to the Finance and Administration Cabinet for debt service in 
fiscal years 2016-2017 and 2017-2018, that are not needed to satisfy 
debt service obligations, may be used to support those payments; directs 
that interest income earned on balances in the High-Tech Construction/ 
Investment Pool be used to support the Office of Entrepreneurship; 
provides debt service for the Economic Development Cabinet; allows 
unused balances for Bluegrass State Skills Corporation training grants to 
carry forward; [directs the Kentucky Innovation and Commercialization 
Center Program to remain open for the 2016-2018 fiscal biennium; 
provides funds for the Northern Kentucky Waterfront Development and 
the Louisville Waterfront Development Corporation] (vetoed in 
accordance with veto message); directs funding for aerospace/aviation 
and exomedicine research and development; [provides funds for the 
Louisville Waterfront Botanical Gardens] (vetoed in accordance with veto 
message); provides for transfer from the Common School Fund to the 
SEEK fund; provides for the allocation of SEEK funds; requires local 
school districts to provide certified and classified employee pay increases; 
provides funds for the base SEEK program, Tier I component, vocational 
transportation, secondary vocational education, Teachers' Retirement 
System employer match, and salary supplements for nationally certified 
teachers; establishes a timeline for final SEEK calculation; details SEEK 
adjustment factors; provide funds for facilities equalization funding and 
retroactive equalized facility funding; provides equalization funding for 
critical construction needs schools; establishes a modified hold-harmless 
guarantee; details the employment of Department of Education personnel 
and leadership personnel; [provides funding for School Technology in 
Coal Counties] (vetoed in accordance with veto message); provides debt 
service for the Operations and Support Services budget unit; provides 
funds for the Blind/Deaf Residential Travel Program; provides funds for 
the School Food Services Program; provides funds for the review of the 
classification of primary and secondary school buildings; provides funds 
for employer contributions for health insurance and health reimbursement 
accounts for employees waiving coverage; provides that the Kentucky 
Schools for the Blind and Deaf are eligible to participate in the Kentucky 
Education Technology System; details funds transfers for the Family 
Resource and Youth Services Centers; provides funds for employer 
contributions for health insurance and health reimbursement accounts for 
employees waiving coverage; provides school district flexibility; [requires 
the publication of school districts' annual financial statements and school 
report cards] (vetoed in accordance with veto message); allows the 
Commissioner of Education to use the Commonwealth School Improve-
ment Fund to meet federal requirements; requires local district 
coordination with Head Start; provides that any funds received from the 
disposal of surplus property at the Kentucky School for the Deaf, the 
Kentucky School for the Blind, and the FFA Leadership Training Center 
be deposited in separate restricted accounts; directs that a member of the 
State Advisory Council for Gifted and Talented Education may be 
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reappointed but not serve more than four consecutive terms; provides for 
allocation of Safe School Funds; provides for allocations to School-Based 
Decision Making Councils; provides funds for the Kentucky School for the 
Blind and the Kentucky School for the Deaf; provides funds for various 
Learning and Results Services programs; stipulates that Area Vocational 
Education Centers are eligible to participate in the Kentucky Education 
Technology System; provides for the transfer of state and locally-
operated secondary vocational education and technology centers; sets 
out [eligibility requirements and] (vetoed in accordance with veto 
message) funding for the Preschool Education Program; directs the 
Kentucky Board of Education to submit an annual report relating to 
Learning and Results Service programs; provides debt service for 
General Administration and Program Support; provides funds for the 
Governor's Scholars Program; provides funds for the Kentucky Center for 
Education and Workforce Statistics; provides funds for the Governor's 
School for Entrepreneurs; allows the Environmental Education Council to 
use interest earnings; requires the Department for Libraries and Archives 
to distribute per capita grants within appropriated amounts; provides 
funds for the Local Records Grant Program; provides funds for the Public 
Libraries Facilities Construction Fund; provides funds for the Accessible 
Electronic Information Service Program; allows funds from the 
Unemployment Compensation Administration Fund to be used to support 
the Wagner-Peyser program; [authorizes the EPSB to determine 
employment details] (vetoed in accordance with veto message); requires 
EPSB to establish the minimum number of hours for teacher certification; 
declares that no funds are appropriated for the Kentucky Principal 
Internship Program; allows the Secretary of the Energy and Environment 
Cabinet to use Restricted Funds to support the Environmental Quality 
Commission; declares that no funds are provided for the assignment of 
full-time inspectors to each municipal solid waste landfill operating in the 
Commonwealth; provides debt service to the Environmental Protection 
budget unit; provides funds for the Kentucky Pride Program; provides 
funds for the relocation of the Department for Environmental Protections' 
laboratory equipment and for the construction of a maintenance and 
equipment garage; declares that the cost of emergency fire suppression 
exceeding $240,000 annually is a necessary government expense; sets 
out the number of mandatory mine safety inspections; provides funds for 
the Environmental Stewardship Program; [provides funds for the Division 
of Conservation to provide direct local aid to conservation districts; 
provides funds for the Department of Natural Resource's tree nursery 
programs in Morgan County and Marshall County] (vetoed in accordance 
with veto message); provides debt service to the Public Service 
Commission; provides amounts that lapse from the Public Service 
Commission to the General Fund; declares that certain water districts and 
water associations that undertake a waterline extension or improvement 
project not be required to obtain a certificate of public convenience and 
necessity; provides debt service to the General Administration budget unit 
of the Finance and Administration Cabinet; directs the Secretary of the 
Finance and Administration Cabinet to restrict permanently assigned 
vehicles to only Constitutional Officers, the Court of Justice, Executive 
Cabinet Secretaries, law enforcement, or for other public safety purposes 
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and to report on recipients of assigned vehicles; requires payment from 
the Lexington-Fayette Urban County Government before further invest-
ment by the General Assembly in the Lexington Convention Center 
project; requires a performance review of the state motor vehicle fleet; 
declares that any Social Security Contingent Liability Fund expenditures 
are necessary government expenses; provides that General Fund 
(Tobacco) moneys under the Finance and Administration Cabinet's Debt 
Service budget unit lapse; provides debt service to the Facilities and 
Support Services budget unit of the Finance and Administration Cabinet; 
provides for county costs; declares the rate of compensation for sheriffs 
and other law enforcement officers servicing a Circuit or District Court; 
directs the Secretary of the Finance and Administration Cabinet to 
provide a listing of free receipts from the Executive, Judicial, and 
Legislative Branches of government itemized by appropriation units, cost 
allocation methodology, and a report detailing the rebate of excess fee 
receipts to the agencies; provides that funds may be expended for the 
operations of the Department of Revenue; authorizes property valuation 
administrators to manage expenditures; provides debt service to the 
General Administration and Program Support budget unit under the 
Cabinet for Health and Family Services; prohibits the Kentucky Works 
Program from participating in the Human Services Transportation 
Delivery Program or the Coordinated Transportation Advisory Committee; 
allows the Cabinet for Health and Family Services to establish and fill 
such positions that are 100 percent federally funded for salary and fringe 
benefits; allows the Secretary of the Cabinet for Health and Family 
Services to request a revision or reallocation among the departments and 
offices of the Cabinet [up to ten percent] (vetoed in accordance with veto 
message) of the General Fund or Restricted Funds appropriations for 
approval by the State Budget Director; provides for transfer of excess 
administrative funds for Medicaid benefits; prohibits payment to Medicaid 
managed care vendors unless their contract requires collection of service 
category expenditure information; provides funds for the Medicaid 
Eligibility and Enrollment System operations and maintenance; defines 
the parameters of the Disproportionate Share Hospital Program; prohibits 
hospitals from billing patients for services that have been reported to the 
Cabinet and for which the hospital has received disproportionate share 
payments; requires that any provider that publicizes that it has paid the 
provider tax also publicize the amount of payment received from the 
Department for Medicaid Services during the same period; requires that 
any funds received through an intergovernmental transfer agreement 
between the Department for Medicaid Services and other governmental 
entities be used for the provision of Medicaid benefits; requires quarterly 
Medicaid budget analysis reports; establishes guidelines for a Medicaid 
budget deficit contingency plan; provides for transfer of Medicaid Benefits 
funds; prohibits acute care hospitals from converting to critical access 
hospitals unless certain requirements are met; establishes Medicaid 
Managed Care Organization reporting requirements; establishes appeals 
process for denial of service by a Medicaid Managed Care Organization; 
provides necessary funds to support the phase-in of Supports for 
Community Living, Acquired Brain Injury, and Michelle P waiver slots; 
requires a pharmacy provider participating in the Medical Assistance 
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Program or a pharmacy provider serving Kentucky Medicaid recipients 
through a Medicaid Managed Care Organization to serve an eligible 
recipient if the recipient does not make the required copayment at the 
time of service; [directs the Cabinet for Health and Family Services to 
conduct an annual study of the effect of the reduction in contributions to 
the Quality and Charity Care Trust on the delivery of indigent care in 
Jefferson County] (vetoed in accordance with veto message); provides 
funds to implement reimbursement rates for adult day health services; 
provides that mental health disproportionate share hospital funds are 
budgeted at maximum amounts permitted by the Social Security 
Administration; provides for lease payments for the new Eastern State 
Hospital; provides General Fund (Tobacco) moneys for substance abuse 
prevention and treatment for pregnant women with a history of substance 
abuse; provides debt service for BHDID; provides funds to the regional 
mental health-mental retardation boards for increased retirement 
contribution rates; [provides funds for Arc of Kentucky] (vetoed in 
accordance with veto message); provides General Fund (Tobacco) 
moneys for the Health Access Nurturing Development Services Program; 
provides funds for Local and District Health Departments to assist them 
with employer contributions for the Kentucky Employees Retirement 
System; declares that the Department for Public Health shall not interfere 
with the ability of a local or district health department to receive 
reimbursement for services provided; provides funds for [Kentucky 
LEADS,] (vetoed in accordance with veto message) the Norton Kosair 
Children's Hospital Poison Control Center[, the Kentucky Colon Cancer 
Screening Program, and the Breast and Cervical Cancer Screening 
Program] (vetoed in accordance with veto message); provides General 
Fund (Tobacco) moneys for the Early Childhood Development Program; 
provides funds to domestic violence shelters, rape crisis centers, and 
child advocacy centers to fully fund the increase in employer contribution 
rates for KERS; provides funds for relative placement support benefits, 
domestic violence shelters, rape crisis centers, [dually-licensed pediatric 
facilities] (vetoed in accordance with veto message), the Child Care 
Assistance Program, foster home rate equity, and family dependent 
exchange and visitation services; [and early intervention services] (vetoed 
in accordance with veto message); declares costs necessary for the roll 
out, implementation, and operation of the Benefind Eligibility and 
Enrollment System are a necessary government expense; details local 
match requirements for entities contracting with the Cabinet for Health 
and Family Services; directs implementation of a home health services 
presumptive eligibility pilot program; directs excess Restricted Funds to 
be transferred to the Department for Medicaid Services from the Kentucky 
Access Fund; provides funds for Operation Unite; provides General Fund 
(Tobacco) moneys for the Office of Drug Control Policy; [provides funds 
for the Kentucky Legal Education Opportunity Program] (vetoed in 
accordance with veto message); provides funds for the operation of the 
Madisonville Medical Examiner's Office and directs a study to determine 
the feasibility of relocating the office to another location; provides funds 
for [Public Safety First programs, Access to Justice, and] (vetoed in 
accordance with veto message) Court Appointed Special Advocates; 
provides funds for the Kentucky Law Enforcement Foundation Program 
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Fund, training incentive payments, training incentive stipends, and 
support for statewide law enforcement purposes; declares that expenses 
related to the Governor's call of the Kentucky State Police to 
extraordinary duty are necessary government expenses; provides funds 
for Kentucky State Police and Vehicle Enforcement personnel training 
incentives; allows Restricted Funds to be used to maintain the operations 
of the State Police; provides funds for an annual training incentive stipend 
for dispatchers; directs a Commercial Vehicle Enforcement candidacy 
study; allows the Department of Corrections to adjust appropriations 
between the Community Services and Local Facilities budget unit and the 
Adult Correctional Institutions budget unit; requires jailer mental health 
screening training; sets out parameters for reimbursement of design fees 
for architectural and engineering services for local correctional facilities; 
provides debt service to the Adult Correctional Institutions budget unit; 
defines prisoner transfer parameters; requires the Department of 
Corrections to file annual reports detailing the revenues and expenditures 
from the Canteen Fund; declares that local jail per diem costs that exceed 
budgetary limits are necessary government expenses; provides funds for 
local jails; [establishes a pilot project for the conditional parole for infirm 
inmates] (vetoed in accordance with veto message); mandates 
participation in transparent governing; [allows the Justice and Public 
Safety Cabinet to increase the number of beds available by 
recommissioning privately operated correctional facilities located in 
Wheelwright, St. Mary's, and Beattyville if there is overpopulation of state 
inmates in county jails, and that overpopulation exposes the 
Commonwealth to litigation as a result] (vetoed in accordance with veto 
message); provides funds and directs allocation of funds for the Local 
Corrections Assistance Fund; provides funds for a monthly payment of an 
annual amount of $20,000 to each county with a life safety jail or closed 
jail; provides funds for medical care contracts to be distributed to counties 
on a partial reimbursement basis for medical claims in excess of the 
statutory threshold; allows the Public Advocate to suspend payment of 
fifty-hour blocks of compensatory time for those attorneys who have 
accumulated 240 hours of compensatory time and instead convert those 
hours to sick leave; provides funds for the Apprenticeship Program; 
transfers Restricted Funds to the General Fund to support debt service 
for the Kentucky Human Resources Information System; [provides funds 
from the State Group Health Trust and State Medicaid Administration to 
implement the Kentucky Employees' Health Plan and Medicaid State Plan 
cost savings demonstration projects] (vetoed in accordance with veto 
message); provides funds to support a dependent subsidy for full-time 
employees of quasi-governmental employers participating in the State 
Group Health Insurance Program; provides that the funding for the Adult 
Education and Literacy Funding Program and the Science and 
Technology Funding Program shall not lapse and shall carry forward; 
provides for transfer of interest earnings from the Strategic Investment 
and Incentive Trust Fund; provides General Fund (Tobacco) moneys for 
the Lung Cancer Research Fund and the Ovarian Cancer Screening 
Outreach Program; sets out parameters for postsecondary education 
debt; provides funds for the Kentucky Adult Education Funding Program; 
provides funds for the Contract Spaces Program; [provides funds from the 



1-147 

 

Council on Postsecondary Education's base budget for 164 veterinary 
slots if General Fund appropriations are not sufficient to fully fund the 
slots] (vetoed in accordance with veto message); sets out parameters for 
funding optometry slots; declares that the President of the Council on 
Postsecondary Education's salary will remain at the same level as he was 
receiving on January 1, 2012; provides funds for the College Access 
Program, Kentucky Tuition Grant Program, Teacher Scholarship 
Program, Kentucky National Guard Tuition Assistance Program, and 
Kentucky Education Excellence Scholarships; provides General Fund 
(Tobacco) funds for Early Childhood Scholarships; provides funds for the 
Work Study Program; directs use of excess lottery revenues; provides for 
a contingent appropriation of excess lottery revenues; provides funds for 
the Work Ready Kentucky Scholarship Program, Kentucky Coal County 
College Completion Scholarships, the Pharmacy Scholarship Program, 
the Osteopathic Medicine Scholarship Program, and dual credit 
scholarships; [provides funds to the Community Operations Board for 
personnel and programmatic operations of the meeting, community 
areas, and the performing arts center at Eastern Kentucky University] 
(vetoed in accordance with veto message); provides funds to Kentucky 
State University for a land grant match; requires Kentucky State 
University to prepare a management and improvement plan; provides for 
conveyance of property at Morehead State University; provides funds for 
the Craft Academy for Excellence in Science and Mathematics; provides 
funds for the Breathitt Veterinary Center at Murray State University; 
provides for conveyance of property at Northern Kentucky University; 
provides funds for the Mining Engineering Scholarship Program, the 
Robinson Scholars Program, and diagnostic laboratories at the University 
of Kentucky; [directs an annual study of the effect of the reduction in 
contributions to the Quality and Charity Care Trust on the delivery of 
indigent care in Jefferson County; directs the University of Louisville to 
submit written documentation to the Secretary of the Finance and 
Administration Cabinet demonstrating financial need for reimbursement 
related to providing hospital care services to indigent and medically needy 
patients through the Quality and Charity Care Trust] (vetoed in 
accordance with veto message); provides settlement funds for genomics 
research in conjunction with Medicaid; provides funds for the Firefighters 
Foundation Program Fund and the Firefighters Training Center Fund; 
provides for the conveyance of Kentucky Community and Technical 
College System (KCTCS) property; stipulates that employees of KCTCS 
who are in the University of Kentucky personnel system shall be treated 
the same, with respect to compensation plans and salary increases 
implemented by KCTCS, as all other employees of KCTCS; allows 
guaranteed energy savings performance contracts to be executed for 
buildings operated by KCTCS; allows KCTCS to establish and implement 
a mandatory student fee on a college-by-college basis; declares that the 
President of KCTCS be provided no housing allowance; provides funds 
for the Postsecondary Education Performance Fund; directs the Kentucky 
Council on Postsecondary Education to establish a working group; allows 
the Department of Housing, Buildings and Construction funding flexibility; 
provides funds for Tourism Grants; [requires the Tourism, Arts and 
Heritage Cabinet to develop a statewide marketing plan for the Tourism, 
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Meeting, and Convention Marketing Fund] (vetoed in accordance with 
veto message); provides funds for the Bluegrass State Games; prohibits 
transfer of funds to the Park Capital Maintenance and Renovation Fund; 
provides debt service to the Parks budget unit; provides debt service to 
the State Fair Board; requires proceeds up to $8,900,000 from sale of 
real property assigned to the State Fair Board to be transferred to the 
Finance and Administration Cabinet to offset debt service paid by the 
Cabinet on behalf of the State Fair Board; provides funds for a training 
incentive stipend for Fish and Wildlife Resources Conservation officers; 
stipulates that fees-in-lieu-of Stream Mitigation project resources shall be 
available statewide; provides funds for oral history grants; provides that 
any entity receiving $25,000 or less from state or local arts councils is 
exempt from open meetings and open records laws; provides for Capital 
Construction Fund appropriations and reauthorizations; provides for the 
expiration of existing line-item capital construction projects; details bond 
proceeds investment income; provides for appropriations for projects not 
line-itemized; provides that if funds from the Capital Construction and 
Equipment Purchase Contingency Account or Emergency Repair, 
Maintenance, and Replacement Account are not sufficient, then 
expenditures of the fund are necessary government expenses; declares 
that certain previously appropriated bond funds shall expire; authorizes 
and appropriates capital projects for various state agencies and 
universities; provides for fund designations; provides for the expenditure 
of excess Restricted Funds or Federal Funds receipts; provides for 
interim appropriation increases; allows[requires] (vetoed in accordance 
with veto message) revision of appropriation allotments [to conform to 
statutory requirements] (vetoed in accordance with veto message); 
provides purpose and transfer restrictions for appropriations expenditure; 
outlines permitted appropriation obligations; requires that any General 
Fund or Road Fund appropriation made in anticipation of a lack, loss, or 
reduction of Federal Funds lapse to the General Fund or Road Fund 
Surplus Account; requires a state agency entitled to Federal Funds to 
conform to statutory requirements; provides that any excess General 
Fund or Road Fund debt service shall lapse, unless directed otherwise by 
the budget bill; provides that all statutes and portions of statutes in conflict 
with this bill are suspended, unless otherwise provided; clarifies the 
construction of budget provisions on statutory budget administration 
power and duties; provides that the Secretary of the Finance and 
Administration Cabinet shall interpret all questions arising from the budget 
bill; provides for the publication of the budget bill; requires the State 
Budget Director to monitor and report on the Commonwealth's financial 
condition; authorizes the Secretary of the Finance and Administration 
Cabinet to prorate administration costs; provides that no portion of the 
budget bill alone can be construed to confirm or ratify an executive 
reorganization order; requires the State Budget Director to provide a 
budget planning report and tax expenditure revenue loss estimates to 
each branch; provides that any duplicate appropriations be governed by 
the duplicate appropriation statute; provides for priority of individual 
appropriations and severability of budget provisions; provides that all 
unclaimed lottery prize money be credited to the Kentucky Education 
Excellence Scholarship Reserve Account; provides various workers' 
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compensation requirements; provides that premium and retaliatory taxes 
be credited to the General Fund; provides for undesignated General Fund 
and Road Fund carry forward; provides for reallocation of appropriations 
among budget units; transfers $125,000,000 to the Kentucky Permanent 
Pension Fund; directs the Executive Branch to carry out all 
[appropriations and] (vetoed in accordance with veto message) budgetary 
language provisions as contained in the State/Executive Budget; requires 
semiannual progress reports for information technology projects; 
mandates that the Finance and Administration Cabinet review all 
equipment service contracts to maximize savings to the Commonwealth 
to strictly adhere to the provisions of KRS 56.722, 56.782, and 56.784 in 
maximizing the use of energy efficiency measures; provides for debt 
restructuring; directs unexpended debt service to the Budget Reserve 
Trust Fund; outlines the effects of subsequent legislation; provides for the 
permitted use of water and sewer Bond Funds; sets out guidelines for the 
contingent appropriation of excess lottery revenues; directs funds 
recovered by the Attorney General through litigation on behalf of the 
Commonwealth to be transferred to the General Fund Surplus Account; 
establishes the state salary/compensation and employment policy; 
specifies funds transfers; provides a General Fund Budget Reduction 
Plan and General Fund Surplus Expenditure Plan; provides a Road Fund 
Budget Reduction Plan and a Road Fund Surplus Expenditure Plan; 
outlines Phase I Tobacco Settlement Funds; provides a State/Executive 
Branch Budget Summary; provides supplemental appropriation for the 
Judicial Branch; and inserts provisions relating to the levy of license fees. 
APPROPRIATION. VETOED IN PART. 

 
AS.  HB 304 
 

AN ACT relating to appropriations providing financing and conditions for 
the operations, maintenance, support, and functioning of the 
Transportation Cabinet of the Commonwealth of Kentucky. Appropriates 
from the General Fund, Restricted Funds, Federal Funds, and Road Fund 
$2,241,106,000 in fiscal year 2016-2017 and $2,274,179,800 in fiscal 
year 2017-2018 for operating costs; appropriates from the Road Fund, 
Investment Income for various capital projects; requires the Secretary of 
the Transportation Cabinet to produce a document detailing the 2016-
2018 Biennial Highway Construction Program [and the Highway 
Preconstruction Program] (vetoed in accordance with veto message); 
provides debt service to the General Administration and Support budget 
unit; allows the Transportation Cabinet to receive funds and services for 
the Adopt-A-Highway Litter Program; requires the Transportation Cabinet 
to continue the SAFE Patrol Program at the current service level; 
provides funds to improve public riverports within Kentucky; stipulates 
that any excess Road Fund debt service shall lapse to the Road Fund 
surplus account unless otherwise directed in this Act; provides funds for 
Aviation's operational costs; provides debt service to the Aviation budget 
unit; provides funds for the Bowling Green-Warren County Regional 
Airport; provides funds for Economic Development Road lease-rental 
payments; provides that no portion of the revenues to the state Road 
Fund accrue to the Debt Payment Acceleration Fund account; stipulates 
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that any moneys not required to meet lease-rental payments or to meet 
the administrative costs of the Kentucky Turnpike Authority shall be 
transferred to the State Construction Account; provides debt service for 
Grant Anticipation Revenue Vehicle (GARVEE) Bonds; provides funds for 
the State-Supported Construction Program, Biennial Highway 
Construction Program, Highway Construction Contingency Account[, and 
the Kentucky Pride Fund] (vetoed in accordance with veto message); 
authorizes projects in the 2014-2016 Biennial Highway Construction Plan 
to continue into the 2016-2018 biennium; provides funds for the Kentucky 
Transportation Center; authorizes the Transportation Cabinet to match 
federal highway moneys; prioritizes projects, should any additional federal 
highway moneys become available; authorizes the Transportation 
Cabinet to continue the Cash Management Plan and to make 
programmatic adjustments; provides for carry forward of any unexpended 
Road Fund appropriations in the Highways budget unit for various 
programs; provides funds for federal construction projects; [provides 
funds for the State Resurfacing Program] (vetoed in accordance with veto 
message); provides funds for Highways Maintenance; requires the 
Secretary of the Transportation Cabinet to report to the Interim Joint 
Committee on Transportation any project included in the enacted Biennial 
Highway Construction Plan which is delayed beyond the fiscal year for 
which the project was authorized; directs a transportation employees 
salary study to be reported to the Interim Joint Committee on 
Transportation and the Interim Joint Committee on Appropriations and 
Revenue; requires the Transportation Cabinet to make quarterly reports 
to the Interim Joint Committee on Transportation regarding the [Mountain 
Parkway Extension and] (vetoed in accordance with veto message) Hal 
Rogers Parkway; [stipulates that projects identified by the General 
Assembly for improving economic development opportunities for the 
benefit of the citizens of the Commonwealth in the areas to be served 
shall be given priority by the Transportation Cabinet to facilitate 
construction as soon as possible] (vetoed in accordance with veto 
message); stipulates that Road Fund resources required to pay 
judgments shall be transferred from the State Construction Account at the 
time when actual payments must be disbursed from the State Treasury; 
authorizes the Transportation Cabinet to maximize the use of Toll Credits; 
provides funds for nonpublic school transportation; provides funds for the 
County Road Aid Program, the Rural Secondary Program, the Municipal 
Road Aid Program, and the Energy Recovery Road Fund; stipulates that 
the Transportation Cabinet shall continue the Flex Funds and the 80/20 
Bridge Replacement Programs within the Rural Secondary Program; 
provides debt service to the Vehicle Regulation budget unit; provides for 
Capital Construction Fund appropriations and reauthorizations; provides 
for the expiration of existing line-item capital construction projects; details 
bond proceeds investment income; authorizes various capital projects; 
specifies funds transfers; APPROPRIATION. VETOED IN PART. 

 
AT.  HB 306 
 

AN ACT making appropriations for the operations, maintenance, support, 
and functioning of the Judicial Branch of the government of the 
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Commonwealth of Kentucky and its various officers, boards, 
commissions, subdivisions, and other state-supported activities. 
Appropriates $388,155,200 in fiscal year 2016-2017 and $384,892,300 in 
fiscal year 2017-2018 from the General Fund, Restricted Funds, and 
Federal Funds; provides General Fund moneys for a family court 
judgeship in the Sixth Circuit; provides that funds in the Court Operations 
and Administration appropriation unit carry forward; provides that if the 
Supreme Court retains the 2008 increase in civil filing fees, the additional 
income, not to exceed five million dollars in each fiscal year, shall be 
deposited in a trust and agency account for court operations; [provides 
General Fund moneys to provide for full pay parity for the Circuit Clerks 
with other elected county officials] (vetoed in accordance with veto 
message); directs the Administrative Office of the Courts to continue the 
operations and current schedule of night court in Okolona and Middletown 
in Jefferson County in each fiscal year; provides for the use of settlement 
proceeds as follows: $1,000,000 in Restricted Funds in each fiscal year 
for the expansion and continuation of Rocket Docket prosecutions and 
$1,500,000 in Restricted Funds in each fiscal year for the expansion and 
continuation of drug courts; provides General Fund moneys for the 
increase in the employer cost of health and life insurance and the 
employer cost of retirement; provides funds to compensate local units of 
government for providing court space and for costs incurred in the 
development of local court facilities; provides that funds in the Local 
Facilities Fund carry forward; stipulates that the use allowance for the 
Fayette County Courthouse is contingent upon Short Street in Lexington, 
Kentucky remaining open to traffic; provides that funds in the Local 
Facilities Use Allowance Contingency Fund carry forward; provides funds 
for actuarial-assessed judicial retirement benefits; stipulates that no 
pension benefit increase shall be granted to recipients of a retirement 
allowance; stipulates that any capital project proposed by any state 
government entity, including the agencies and subdivisions of the Court of 
Justice, shall be authorized by the General Assembly prior to the project's 
financing and construction; stipulates that capital construction projects 
and major items of equipment that are not specifically listed in this Act 
may be authorized only after submission of the project to the Capital 
Projects and Bond Oversight Committee; details project scope and use 
allowance payments for Simpson County and Mason County 
courthouses; sets out the court facility planning process; authorizes 
leases; clarifies that nothing in this Act shall reduce funding of court 
facility projects authorized by the General Assembly; provides that if a 
court facility project is occupied and use allowance funding is insufficient 
that use allowance payments must be approved from the Local Facilities 
Use Allowance Contingency Fund, or if funds are not available in the 
Local Facilities Use Allowance Contingency Fund, the use allowance 
payments shall be deemed a necessary government expense; provides 
the Director of the Administrative Office of the Courts with expenditure 
authority; provides for severability of budget provisions and priority of 
individual appropriations; declares that KRS 48.312 controls duplicate 
appropriations; clarifies that KRS 48.313 controls when a total or subtotal 
of this Act conflicts with a sum of the appropriations of which it consists; 
provides that any unexpended balance remaining in the Court's 
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Restricted Funds or Federal Funds accounts carry forward; provides for 
the final budget document; provides for the transferability of funds; 
provides for appropriations revisions; includes funds for trial 
commissioner salaries as provided for in the Judicial Branch Budget 
Recommendation; provides that issuance of paychecks scheduled for 
June 30, 2016, and June 30, 2017, shall not be issued prior to July 1, 
2016, and July 1, 2017; [directs the Judicial Branch to transfer 
$11,758,100 in each fiscal year to the General Fund] (vetoed in 
accordance with veto message); provides for participation in any Budget 
Reduction Plan or Surplus Expenditure Plan; APPROPRIATION. 
VETOED IN PART. 

 
AU.  HB 309 
 

AN ACT relating to public-private partnerships and declaring an 
emergency. Amends KRS 45A.030 and 45A.075 and creates a new 
section of KRS Chapter 45A, the Kentucky Model Procurement Code, to 
provide an explicit framework for the use of public-private partnerships 
(P3s) as an alternative method of project delivery for the procurement, 
construction, and financing of capital projects and services by state 
government, define terms and establish procedures, require the 
promulgation of administrative regulations relating to P3 procurement, 
and establish certain oversight, reporting, and General Assembly 
authorization requirements; amends KRS 65.025 and creates a new 
section of KRS Chapter 65 to similarly provide an explicit framework for 
the use of P3s as an alternative method of project delivery by local 
governments, define terms and establish procedures, establish the 
Kentucky Local Government Public-Private Partnership Board, and 
require its review and approval of certain P3 agreements proposed by 
local governments; amends KRS 175B.005, 175B.010, 175B.020, 
175B.025, 175B.030, 175B.035, 175B.040, 175B.045, and 175B.095 and 
creates a new section of KRS Chapter 175B to provide for the use of P3 
project delivery pursuant to that chapter relating to developing, 
constructing, operating and financing certain major transportation 
projects, define terms and amend the definition of "project" to align with 
current federal usage, establish procedures and oversight, reporting, and 
General Assembly authorization requirements, make numerous 
conforming changes, and prohibit any authority from authorizing tolls for 
any project that connects the Commonwealth with the State of Ohio, 
including but not limited to a bypass of a major metropolitan area; 
provides that the provisions of Sections 1 to 3 of the Act relating to state 
agency P3 procurement shall apply only to a project for which the 
procurement process is initiated on or before the effective date of the Act; 
EMERGENCY. 

 
AV.  HB 314 
 

AN ACT relating to weapons carried by current and retired peace officers 
and declaring an emergency. Creates a new section of KRS Chapter 237 
to allow authorized off-duty and retired peace officers to carry concealed 
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firearms at any location where on-duty officers may carry firearms; 
EMERGENCY. 

 
AW.  HB 340 
 

AN ACT authorizing the payment of certain claims against the state which 
have been duly audited and approved according to law, and have not 
been paid because of the lapsing or insufficiency of former appropriations 
against which the claims were chargeable, or the lack of an appropriate 
procurement document in place, making an appropriation therefor, and 
declaring an emergency. Appropriates funds for the payment of claims 
against the Commonwealth; APPROPRIATION; EMERGENCY. 

 
AX.  HB 343 
 

AN ACT relating to the provision of fire protection services. Amends KRS 
75.010 to delineate the territory that may be encompassed during the 
creation of a fire protection district or volunteer fire department district; 
amends KRS 75.020, relating to the enlargement or diminishment of fire 
district boundaries and merger, to require agreements to be entered into 
when a fire district wishes to expand territory into an area outside the 
boundaries of a city that is providing fire service to that area, prohibit 
expansion of one fire district into the territory of another fire district, and 
ensure that boundary maps are filed and updated pursuant to law when 
boundaries are modified; amends KRS 75.022, relating to fire service 
boundaries, to establish when a city not having a regular fire department 
may assume fire protection services of annexed territories; amends KRS 
273.401, relating to nonprofit corporations, to require written approval of 
the governing body of the city or district before a non-profit fire 
department can add subscriber fees or charges to territory within a city or 
within the boundaries of a KRS Chapter 75 fire district; and creates a new 
section of KRS Chapter 95A to establish dissolution protocols for KRS 
Chapter 75 fire districts that may be initiated in the absence of a KRS 
65.166 petition. 

 
AY.  HB 352 
 

AN ACT relating to security interests in motor vehicles. Amends KRS 
186A.190 to require that a notation of a security interest in any property 
for which a certificate of title is issued be made by entry of the required 
information in the Automated Vehicle Information System (AVIS) and 
allow for perfection of the security interest upon the entry of that 
information; amends KRS 186A.195 to allow county clerks to obtain the 
required information from the title lien statement of an equivalent out-of-
state issued instrument; amends KRS 186A.195 to allow for perfection of 
a security interest in property previously titled in the name of the debtor if 
the certificate of title is filed within thirty days instead of twenty; amends 
KRS 186A.200 to extend the length of time a secured party has to obtain 
the certificate of title after executing a security agreement from twenty 
days to thirty. 
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AZ.  HB 354  
 

AN ACT relating to emergency management. Amends KRS 39E.030 to 
add a representative of the Department of Agriculture to the membership 
of the Kentucky Emergency Response Commission. 

 
BA.  HB 381 
 

AN ACT relating to coroners. Amends KRS 64.185, relating to continuing 
education for coroners, to clarify that the initial training is to be a forty-
hour course. 

 
BB.  HB 382 
 

AN ACT relating to the transfer of motor vehicles. Amends KRS 186A.220 
to provide that a dealer is released from liability upon transfer of a motor 
vehicle and documents. 

 
BC.  HB 384 
 

AN ACT relating to local health and fitness incentive programs for local 
emergency services personnel. Creates a new section of KRS Chapter 64 
to allow the voluntary creation of local government emergency services 
personnel health and fitness-based incentive programs. 

 
BD.  HB 402 
 

AN ACT relating to the taxation of property used as a landfill. Creates a 
new section of KRS Chapter 132 to require the valuation and assessment 
of real and tangible personal property of a municipal solid waste disposal 
facility to be performed by the department; amends KRS 132.020 and 
132.200 to provide that tangible personal property which is incorporated 
into a landfill facility shall be presumed to remain tangible personal 
property if the property is used for its intended purposes; amends KRS 
136.120 to remove municipal solid waste disposal facilities from the list of 
public service companies. 

 
BE.  HB 420  
 

AN ACT relating to temporary delegation of parental custody and care. 
Creates new sections of KRS Chapter 403 to allow a parent or legal 
guardian to establish a power of attorney for temporarily delegating 
parental authority to another person for a period of time, prohibit a parent 
or guardian from using a power of attorney to permanently avoid or divest 
parental or legal responsibilities, establish limitations, allow a parent to 
invalidate at any time, exempt attorney-in-fact from foster home or 
community care requirements, prohibit an attorney-in-fact from attempting 
to obtain a power-of-attorney because of someone's financial or other 
debt, clarify that the time that a child resides with an attorney-in-fact does 
not qualify when calculating the minimum time for the attorney-in-fact to 
be designated a de facto custodian, clarify that using powers in this bill 
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does not constitute child neglect or abandonment, clarify that a power of 
attorney issued pursuant to this Act cannot be used only to establish 
residency in a school district unless the child actually lives in the district, 
require a background check for Attorney-in-fact who is not closely related, 
allow a parent on active duty service to designate for the length of service 
plus thirty days, establish and include the form for designation, require an 
employee of the Cabinet for Health and Family Services to provide 
information about support services during child protection investigations 
that do not result in out-of-home placements, and encourage the CHFS to 
provide information to families in crisis, including organizations that utilize 
temporary power of attorney programs. 

 
BF.  HB 422 
 

AN ACT relating to local code enforcement. Amends KRS 65.8805 to add 
to the definition of "local government" and additional definitions; amends 
KRS 65.8808 to clarify the violations that may be enforced by a code 
enforcement board; amends KRS 65.8811 to clarify procedures for when 
a vacancy is not filled; amends KRS 65.8815 to require regular meetings 
to be set by ordinance for the code enforcement board and permit special 
or emergency meetings; creates a new section of KRS 65.8801 to 
65.8839 to allow code enforcement boards to appoint hearing officers 
when authorized by local ordinance and set duties and authorities and 
require the local government using hearing officers to adopt by ordinance 
provisions relating to appeals procedures for the final orders of hearing 
officers, including the ability to appeal in District Court; amends KRS 
65.8821 to strike language relating to hearing officers, to make 
conforming amendment, and allow code enforcement officers to serve 
subpoenas issued by hearing officers; amends KRS 65.8825 to make a 
conforming amendment for the utilization of hearing officers in the 
enforcement proceeding process, acknowledge the alternative fine 
availability, allow lienholders to be notified of citations, establish notice 
provisions for the issuance of final orders to cited violators, require the 
citation issued by code enforcement officers to include the possible use of 
hearing officers, note that if a person fails to pay a civil fine that the 
person shall be deemed to have waived the right to appeal the final order 
to District Court, and set out statutory procedures for the waiving of the 
right to appeal in District Court; amends KRS 65.8828 to allow notification 
of lienholders with an interest in subject properties of hearings, establish 
protocols for final orders for code enforcement boards for orders issued 
preliminarily by hearing officers, and stipulate that a waiver of appeal in 
District Court occurs when a person requests a hearing, but does not 
appear at the hearing, and, relating to the board determination of the 
commission of a violation, that the board may, rather than being required 
to, order the offender to pay a civil fine or remedy the violation; amends 
KRS 65.8831 to state statutory citations for orders that may be brought to 
the District Court, clarify that the District Court hears the appeal de novo, 
and clarify when no appeal is filed with a District Court within thirty days, 
that the order of the board is final; amends KRS 65.8835 to direct how 
liens are placed on property for subjects of citations and set out permitted 
inclusions on the lien itself; creates a new section of KRS 65.8801 to 
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65.8839 to establish a lien notification system for local governments to 
use to notify interested individuals of the placement of liens upon 
properties, and allow notification, relative to the lienholder notification 
system, to be satisfied with the provision of an electronic link to the 
required elements, require the notice to be put on a website, either fully or 
in summary form as set out in the bill, clarify that a local government may 
record a lien sooner than the forty-five day period allowed in the section, 
and require, if the lien is satisfied prior to the expiration of the forty-five 
day period, that the local government is to release the lien within fifteen 
days of the satisfaction; amends KRS 65.8838 to include "imminent 
danger" as a condition when a local government may take immediate 
corrective action; creates a new section of KRS Chapter 65 to define 
various terms and establish various nuisances, that may be enforced 
through a code enforcement board, relating to vehicles and machinery in 
various states of repair, uninhabited mobile or manufactured homes, 
rubbish and excessive weeds and grass, to include unsafe structures on 
properties, as well as set conditions and processes for liens; amends 
KRS 99.710 to allow the duties assigned a vacant properties commission 
to be assigned to a local code enforcement board; amends KRS 382.135 
to include the full name of the grantor and grantee in with the deed to real 
property;  amends KRS 426.530 to make a conforming amendment for a 
repeal; creates a noncodified section to set construction and effect of 
certain repealed statutes; repeals KRS 82.700 to 82.725 and 381.770. 
 

BG.  HB 423 
 

AN ACT relating to revenue measures and declaring an emergency. 
Amends KRS 224.50-868 to extend the new motor vehicle tire fee until 
June 30, 2018; amends KRS 42.4582 to phase-in over four years a 
distribution of coal severance tax revenues allowing 100 percent of those 
receipts to be distributed to coal-producing counties; amends KRS 
42.4585 to phase-in over four years the coal severance tax receipts to be 
distributed to the Local Government Economic Development Fund and 
the Local Government Economic Assistance Fund on a 60 percent to 40 
percent ratio, respectively; amends KRS 42.4592 to modify the 
distribution to single county accounts; makes conforming amendments; 
amends KRS 139.472 to exempt drugs for cattle, sheep, goats, swine, 
poultry, ratite birds, llamas, alpacas, buffalo, aquatic organisms, cervids, 
or bees if purchased on or after August 1, 2015, but before August 1, 
2022, and exempt bees used in a commercial enterprise and certain 
items used in that enterprise, when sold or purchased on or after August 
1, 2016, but before August 1, 2022; creates a new section of KRS 
Chapter 141 to establish a refundable income tax credit equal to the noise 
mitigation costs incurred by a taxpayer within an airport noise contour 
higher than 60 DNL; amends KRS 141.0205 to order the tax credit; 
amends KRS 141.010 to update the Internal Revenue Code reference 
date to the Code in effect on December 31, 2015, and to exclude from 
adjusted gross income up to $5,000 for the taxpayer and each 
dependent, limited to a maximum annual exclusion of $10,000, of 
qualified contributions to the Kentucky Education Savings Plan Trust for 
taxable years 2019 to 2025 and to include in adjusted gross income 
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contributions and earnings that are refunded to a participant in the Plan 
that are not used for educational expenses; creates a new section of KRS 
Chapter 164 to require reporting to the Department of Revenue of refunds 
of amounts from any participant account, or amounts paid to any 
participant for purposes other than for payment of higher education costs, 
allow a 0.5 percent administrative fee to be paid to the Kentucky 
Infrastructure Authority for the administration of projects, increase the 
executive agency lobbyist registration fee to $275 and allow penalties 
collected by the Executive Branch Ethics Commission to be deposited 
into a trust fund account to the credit of the Commission, allow the Auditor 
of Public Accounts to charge for any additional expenses incurred during 
audits, require each agency of the Executive Branch to pay an amount 
required for the operation of the Personnel Board, exempt water 
withdrawal fees imposed by the Kentucky River Authority from state and 
local taxes, allow the Personnel Cabinet to collect a pro rata assessment 
from all state agencies, in all three branches of government, supported by 
the personnel system, require premium taxes collected under KRS 
Chapter 136 and the retaliatory taxes collected under KRS 304.3-270 to 
be credited to the General Fund, and require salvage and rebuilt titles to 
be issued through the speed title procedure when an electronic 
notification is issued by a county clerk; declares an EMERGENCY. 
VETOED. 

 
BH.  HB 428 
 

AN ACT relating to cruelty to animals. Amends KRS 525.125 to define 
"dog," "dog fight," and "dog fighting," provide that a dog owner, an owner 
of property on which a dog fight is conducted if the owner knows of the 
dog fight, and anyone who participates in the organization of a dog fight 
for pleasure or profit as well as anyone who knowingly owns, possesses, 
keeps, trains, sells, or otherwise transfers a dog for the purpose of dog 
fighting is guilty of cruelty to animals in the first degree, a Class D felony, 
and clarify that activities of dogs engaged in working or guarding livestock 
does not constitute cruelty to animals. 

 
BI.  HB 431  
 

AN ACT relating to water conservation. Amends KRS 211.350 to define 
greywater and black water, allow for conservation credits for greywater 
systems that reduce the waste flow calculations; creates a new section of 
KRS Chapter 211 to require the cabinet to promulgate administrative 
regulations to update daily waste flow charts for low water using fixtures 
and allows greywater conservation credits, and prohibit any political 
subdivision from prohibiting use of greywater reductions from systems 
approved under permit by the cabinet. 

 
BJ.  HB 434 
 

AN ACT relating to the office of coroner. Creates a new section of KRS 
Chapter 72 to establish conditions under which a coroner shall turn over 
records of his or her office to a successor, designate the recipient of the 

http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37900
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37900
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37644
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37644
http://www.lrc.ky.gov/Statutes/statute.aspx?id=16727
http://www.lrc.ky.gov/record/16RS/HB428.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45070
http://www.lrc.ky.gov/record/16RS/HB431.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45070
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38167
http://www.lrc.ky.gov/record/16RS/HB434.htm
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37412
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37412


1-158 

 

records, make the failure to turn over records punishable by fine, 
designate the collector of fine, and establish a right of appeal of the fine; 
amends KRS 72.415 to provide that deputy coroners that fail training 
requirements are ineligible to perform their duties, establish notification 
requirements and requirements for reinstatement, and suspend 
compensation and establish how compensation may be restored. 

 
BK.  HB 473 
 

AN ACT relating to public safety personnel training. Amends KRS 15.404 
to set the basic training of peace officers as that found in KRS 15.440; 
amends KRS 15.440 to set the local government qualifications for 
participating in the KLEFP fund at 928 hours as set by the Kentucky Law 
Enforcement Council and to require any change of those hours to be 
done by administrative regulation, and to allow the council to approve 
schools that may require more hours of education; amends KRS 70.263, 
relating to deputy sheriff merit boards, to conform to amended hour 
requirement; amends KRS 95.955, relating to municipal police and 
auxiliary police, to conform to the amended hour requirement; amends 
KRS 15.530, relating to telecommunicators, to set the required training 
hours; amends KRS 15.550 to conform to the set number of training 
hours for the basic course; amends KRS 15.560 to set the required 
training hours for non-CJIS telecommunicators; amends KRS 15.565 to 
prohibit the Kentucky Law Enforcement Council from changing the eight 
hours of in-service training for telecommunicators; amends KRS 15.590 
to allow the council to set the number of hours for training at a different 
number than that established by statute for non-CJIS telecommunicators 
and the telecommunications academy; amends KRS 15A.070, relating to 
Department of Criminal Justice Training powers, to conform to training 
requirements; amends KRS 95A.230 to set the basic training course at 
400 hours and in-service training at 100 hours, but let the commission 
reduce the number of hours by administrative regulation and allow a 
different number of hours to be set at a school recognized by the 
commission; amends KRS 95A.240 to establish the protocols for the 
commission relative to setting the number of hours for basic and in-
service training, as well as the requirement for volunteer firefighters and 
departments under KRS 95A.262; amends KRS 95A.262 to conform with 
training requirement.    

 
BL.  HB 487 
 

AN ACT relating to the Governor's Advisory Board for Veterans' Affairs. 
Amends KRS 40.305 to require that two members of the Governor's 
Advisory Board for Veterans' Affairs be recommended by the Joint 
Executive Council of Veterans Organizations of Kentucky. 

 
BM.  HB 489 
  

AN ACT relating to death certificates.  Amends KRS 213.076 to add the 
physician pronouncing death to those who may receive and complete the 
death certificate for the medical certificate of the cause of death.  
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BN.  HB 497 
 

AN ACT relating to seeds. Creates a new section of KRS 250.021 to 
250.111 to declare the state's preemption in seed regulation; amends 
KRS 250.021 to define "blend" and "brand"; amends KRS 250.041 to 
clarify standards on seed coatings, mixtures, and varieties; amends to 
include "VNS" as a "Variety Not Stated" label designation and establish a 
fifteen-month germination period prior to sale of cool-season grasses; 
amends KRS 250.051 to prescribe labeling permit stipulations; amends 
KRS 250.071 to clarify germination test deadlines and relabeling require-
ments. 

 
BO.  HB 499 
 

AN ACT making appropriations for the operations, maintenance, and 
support of the Legislative Branch of the Commonwealth of Kentucky. 
Appropriates from the General Fund $59,311,100 in fiscal year 2016-
2017 and $63,206,600 in fiscal year 2017-2018; appropriates from 
Restricted Funds $75,000 in fiscal year 2016-2017 and $175,000 in fiscal 
year 2017-2018, with appropriations allocated as follows: General 
Assembly, $18,898,100 in fiscal year 2016-2017 and $19,806,600 in 
fiscal year 2017-2018; and Legislative Research Commission, 
$40,488,000 in fiscal year 2016-2017 and $43,575,000 in fiscal year 
2017-2018; directs a funds transfer in each fiscal year; 
APPROPRIATION. 

 
BP.  HB 527 
 

AN ACT relating to administrative duties in pharmacies. Amends KRS 
315.010 to define terms; create a new section of KRS Chapter 315 to 
clarify that all pharmacies may perform certain administrative activities, 
such as accessing prescriptions, billing and collections, answering and 
transferring phone calls, and some outbound phone calls and that these 
activities shall be performed in the United States, but may be performed 
outside of the physical limits of a licensed pharmacy and do not constitute 
the practice of pharmacy. 

 
BQ.  HB 529 
   

AN ACT relating to water resources policy. Creates a new section of KRS 
151.100 to 151.460 to establish the eleven-member Kentucky Water 
Resources Board, set initial appointments and identify the role and 
function of the board in developing water resource policy, attach the 
board to the Energy and Environment Cabinet for administrative 
purposes, and require the cabinet to provide staff to the board; amend 
KRS 151.110 to include agriculture in the list of reasons water resources 
have become of vital importance to the Commonwealth, require the 
cabinet to provide leadership for on-farm and rural community drought 
and water assessment monitoring, and improvements for agricultural 
purposes, and authorize the cabinet to receive and disperse federal, 
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state, and other funds for on-farm and community drought and water 
assessment, monitoring, and improvements. 

 
BR.  HB 535 
 

AN ACT relating to fiscal matters and declaring an emergency.  Amends 
KRS 154.26-010 and 154.26-080 to extend the amount of time allowed 
for a company with an approved economic revitalization project qualifying 
for incentives under the Kentucky Industrial Revitalization Act (KIRA) to 
undertake supplemental projects which may qualify for additional 
incentives, from twenty-four months to sixty months following the term of 
the initial project, and reduce the number of current employees and 
amount of minimum investment required for approval of a supplemental 
project; creates a new section of Subchapter 26 of KRS Chapter 154 to 
provide that costs incurred to start up an idled blast furnace shall be 
considered eligible costs for the KIRA program; amends KRS 139.480 to 
exempt all property used in operating a blast furnace and related steel-
making operations as part of a KIRA supplemental project from the state 
sales and use tax; amends KRS 16.010, relating to Kentucky State Police 
(KSP) personnel salaries, to re-order definitions alphabetically and to 
define "cadet trooper"; creates a new section of KRS 16.010 to 16.199 to 
establish salary schedules for KSP officers based on rank and years of 
service and to establish other requirements and conditions relating to 
officer salaries; amends KRS 16.050 to require repayment of training 
costs if a KSP officer leaves employment within three years of completing 
basic training; amends KRS 16.165 to provide that disabled KSP officers 
who elect to be retained on the regular payroll are not eligible for salary 
increments and increases until return to full active duty; amends KRS 
16.198 to allow Trooper R Class officers to serve more than five years; 
amends KRS 18A.110 and 64.640 to conform; provides that Section 4 of 
the Act, containing the sales tax exemption provisions, will take effect 
August 1, 2016; EMERGENCY. 

 
BS.  HB 562 
 

AN ACT relating to medical services and making an appropriation 
therefor. Repeals, reenacts, and amends KRS Sections 315.510 to 
315.524 as new sections of KRS Chapter 309 to remove home medical 
equipment and service providers from the authority of the Kentucky Board 
of Pharmacy, create the Kentucky Board of Durable Medical Equipment 
Suppliers and attach the board for administrative purposes to the Office of 
Occupations and Professions in the Public Protection Cabinet, and 
establish a revolving fund in the State Treasury for deposit of board's fees 
and payment of expenses; creates new sections of KRS Chapter 309 to 
establish conditions under which the cabinet may suspend, revoke, or 
deny a license or impose sanctions on a licensee, and to authorize the 
cabinet to promulgate administrative regulations, investigate complaints 
or violations, issue subpoenas and conduct hearings, and assess fees, 
ensure that persons convicted of serious crimes are not granted licenses, 
that revocation of licenses is automatic, and that those persons are not 
eligible to reapply; amends KRS 315.191 to restore the pharmacy board 
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advisory council to nine members; amends KRS 315.121, 315.191, 
315.125, and 315.005 to remove references to home medical equipment 
services providers from the pharmacists statutes in that chapter; amends 
KRS 205.210 to require that the sale price of property at a public auction 
shall be deemed to be the fair market value of that property when 
considering public assistance to an individual or family and add one 
member recommended by the Kentucky Medical Equipment Suppliers 
Association to the Advisory Council for Medical Assistance, and require 
an assisted-living facility certified pursuant to KRS Chapter 194A to 
provide residents with information and education on influenza disease; 
amends KRS 304.17A-005 to conform; APPROPRIATION. 

 
BT.  HB 563 
 

AN ACT relating to NORM and declaring an emergency. Create new 
sections of KRS Chapter 211 to declare findings of the General Assembly 
regarding naturally occurring radioactive material or "NORM" and 
acknowledging that certain oil and gas production and storage result in 
concentration or enhancement of natural radioactivity of rocks or soils into 
NORM, direct the Energy and Environment Cabinet and the Cabinet for 
Health and Family Services to revise existing administrative regulations 
regarding the management of oil and gas related wastes containing 
NORM, encourage the Energy and Environment Cabinet and the Cabinet 
for Health and Family Services to include specific interest groups 
including landfill operators in the groups offering input to the cabinet in the 
revision of administrative regulations, and require report on compliance 
with updating regulations by December 1, 2016; EMERGENCY. 
 

BU.  HB 570 
 

AN ACT relating to Kentucky State Police and declaring an emergency. 
Amends KRS 16.055, 16.187, 16.188, 16.189, 16.1901, 16.191, and 
16.194, to include legislative security specialists under KRS Chapter 16 
and the State Police Merit System; amends KRS 16.198 to increase from 
four to nine the number of years that a Trooper R Class employee or 
Commercial Vehicle Enforcement Officer R Class employee may renew 
additional one year terms; creates a new section of KRS Chapter 16 to 
permit the commissioner of the state police to appoint a deputy 
commissioner, and require minimum scores and evaluations used in 
promotions to be set by the commissioner in consultation with the 
Kentucky State Police Promotional Review Board; EMERGENCY. 

 
BV.  HB 585 
 

AN ACT relating to 911 emergency services and making an appropriation 
therefor. Creates a new section of KRS 65.750 to 65.760 to declare 
legislative findings relating to the provision of 911 emergency services; 
amends KRS 65.750 to change the definitions for "911 emergency 
service," "automatic number identification," and "automatic location 
identification," add definitions for "automatic call distribution," "automatic 
vehicle location," "FCC order," "geographic information systems," "Law 
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Enforcement Information Network of Kentucky and the National Crime 
Information Center," "local government," "master street address guide," 
"service connection," and "Interconnected Voice over Internet Protocol"; 
amends KRS 65.760 to require wireline VoIP providers to collect locally-
imposed 911 fees, list all allowable uses of locally-imposed 911 fees, and 
list prohibited uses of locally imposed 911 fees; amends KRS 65.7621 to 
change definitions for "administrator," "automatic location identification," 
"automatic number identification," "board," and "CMRS postpaid service 
charge," and add definitions for "CMRS service charges," "CMRS prepaid 
service charge," "next generation 911," "prepaid wireless communications 
service," "prepaid wireless telecommunications service provider," 
"purchaser," "retail transaction," "retailer," and "service connection"; 
amends KRS 65.7623 to change the name of the Commercial Mobile 
Radio Service Emergency Telecommunications Board of Kentucky to the 
Kentucky 911 Services Board, remove the administrator and the member 
who is a mayor of a city or urban-county government from membership of 
the board, add two members serving as city officials, two members 
serving as county officials, two non-voting legislative members, and the 
executive director of the Office of Homeland Security to the membership 
of the board, and require the board to hold at least four meetings per 
year, two of which must be in congressional districts other than the one in 
which Frankfort is located; amends KRS 65.7625 to include in the 
administrator's duties the development and implementation of next 
generation 911 service, and require the administrator to report to the 
board at each meeting regarding his or her activities since the last 
meeting; amends KRS 65.7627 to require that revenues from the prepaid 
wireless service charge and revenues from the postpaid wireless service 
charge be generated equitably, and require prepaid wireless, postpaid 
wireless, and Lifeline service charges to be deposited into the CMRS 
fund; amends KRS 65.7629 to end the current sourcing and collection of 
the prepaid wireless service charge on January 1, 2017, require the board 
to deposit revenues from the prepaid and postpaid wireless service 
charges into the CMRS fund, require the auditor retained by the board to 
verify the accuracy of CMRS customer count information, and require the 
auditor retained by the board to share information with the Legislative 
Research Commission and the Auditor of Public Accounts; amends KRS 
65.7630 to require the board to issue a report on data and information 
regarding 911 funding and the collection of service charges by November 
1 of each year, specify reporting requirements for local government 
agencies with one or more PSAPs, and require CMRS providers to 
submit annual reports to the board of their customer counts; amends KRS 
65.7631 to adjust the apportionment formula for disbursement of moneys 
from the CMRS fund and end cost recovery disbursements for CMRS 
providers for compliance with wireless E911 service requirements; 
amends KRS 65.7633 to conform; amends KRS 65.7635 to end the 
current collection method of the prepaid wireless service charge on 
January 1, 2017 and require postpaid wireless service charges to be 
remitted by providers within thirty days of the end of the calendar month 
in which they were collected instead of within sixty days; amends KRS 
65.7641 to increase the value of wrongfully obtained wireless emergency 
telephone service from $100 to $500 before it can be prosecuted as a 
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Class D felony; amends KRS 139.105 to provide how the new prepaid 
wireless point of sale charge will be sourced; creates a new section of 
KRS 65.7621 to 65.7643 to establish a CMRS prepaid service charge of 
$0.93 to be collected at the point of sale for prepaid phones, minutes, and 
calling cards beginning on January 1, 2017, require that the CMRS 
prepaid service charge be collected by the retailer from the purchaser and 
that it be separately stated on the receipt, require the CMRS prepaid 
service charges to be remitted to the Department of Revenue, and 
provide that the CMRS prepaid service charge not be included in the 
base for measuring any other tax or fee; creates a new section of KRS 
Chapter 142 to establish definitions relating to the collection of the CMRS 
prepaid service charge by the Department of Revenue and the remittance 
of the collected charges to the CMRS fund; creates a new section of KRS 
Chapter 142 to require retailers to collect and remit the CMRS prepaid 
service charge to the Department of Revenue and require the department 
to remit the charge to the CMRS fund; creates a new section of KRS 
Chapter 142 to require each retailer, selling prepaid wireless tele-
communications service, to register with the Department of Revenue; 
creates a new section of KRS Chapter 142 to require each retailer selling 
prepaid wireless telecommunications service to file a monthly return with 
the Department of Revenue detailing the CMRS prepaid service charges 
collected during the previous month and allow a retailer to reimburse itself 
for the costs of collecting and remitting the CMRS prepaid service charge, 
not to exceed 3 percent of the gross amount of the CMRS prepaid service 
charges it collected that month; creates a new section of KRS Chapter 
142 to allow the Department of Revenue to audit returns filed by retailers 
and to assess any shortfalls discovered to the retailer within four years of 
the filling of the return, allow the department to assess an arrearage at 
any time if the retailer failed to file a return, and allow retailers the rights 
of protest and appeal provided in KRS 131.110; creates a new section of 
KRS Chapter 142 to require retailers to keep records as required by the 
Department of Revenue and to retain their returns filed with the 
department for four years; creates a new section of KRS Chapter 142 to 
charge the Department of Revenue with administering the collection of 
the CMRS prepaid service charge and to empower it with all of the 
authority it needs to do so, establish the interest rate for late CMRS 
prepaid service charge payment, require the Kentucky 911 Services 
Board to cooperate with the department in the collection of the CMRS 
prepaid service charge, and provide for the refund or crediting of over 
payment or mistaken payment of the CMRS prepaid service charge as 
provided in KRS 134.580; creates a new section of KRS Chapter 142 to 
require the Department of Revenue to transmit the amounts it receives 
from the CMRS prepaid service charge to the Kentucky 911 Services 
Board on a monthly basis, allow the department to retain up to 1 percent 
of each monthly deposit to cover actual expenses incurred in collecting 
and administering the CMRS prepaid service charge, require the 
department to provide monthly receipts to the board, and restrict amounts 
collected from the CMRS prepaid service charge from appropriation by 
the General Assembly; amends KRS 39G.040, 65.755, 278.541, 278.542, 
and 139.470 to conform; creates a new section of KRS 65.7621 to 
65.7643 to define "Lifeline provider," set the CMRS service charge for 
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Lifeline providers at the same amount as the CMRS postpaid service 
charge, establish the collection method for the CMRS service charge from 
Lifeline providers, allow Lifeline providers to determine their own method 
of billing and collecting the CMRS service charges levied by the section 
from end users, require Lifeline providers to act as collecting agents for 
the CMRS service charge, provide that Lifeline providers are not 
obligated to take legal action to collect the CMRS service charge, exempt 
separately stated service charges from state and local taxes, allow 
Lifeline providers to reimburse themselves up to 1.5 percent of the gross 
aggregate amount of service charges collected to cover the costs of 
collection, require Lifeline providers to remit service charges, less the 
administrative fee, to the Kentucky 911 Service Board on or before thirty 
days after the end of the calendar month in which the service charges 
were collected, allow the state to initiate collection actions on behalf of the 
board, stipulate that nothing in the section be interpreted to impact 
litigation pending in the courts of the Commonwealth commencing on or 
before March 1, 2016, regarding the application of CMRS fees imposed 
prior to the effective date of the bill to CMRS providers receiving 
reimbursement from the universal service fund, and provide for the 
staggering of the Governor's appointments for the new members to the 
Kentucky 911 Services Board; provides that Sections 14 to 23, Section 
28, and Section 29 of the bill take effect on January 1, 2017; 
APPROPRIATION. 

 
BW.  HB 609 
 

AN ACT relating to peace officers. Amends KRS 61.886 to provide that 
the commissioner of the Department of Parks may, upon request of the 
Breaks Interstate Park Commission, request the Governor to appoint 
individuals as peace officers, and clarify that a TVA or commission peace 
officer is not considered a hazardous duty position within the meaning of 
KRS 61.592 and is not eligible to participate in the Kentucky Law 
Enforcement Foundation Program fund unless the officer meets the 
requirements of KRS 15.382, 15.404, and 15.440; amends KRS 61.887 to 
give commission peace officers the power to enforce the rules and 
regulations of the commission, and clarify that commission peace officers 
have jurisdiction over the commission's property; creates a new section of 
KRS 61.886 to 61.892 to establish standards for any employee of the 
commission recommended to be appointed and commissioned as a 
commission peace officer, and require the Breaks Interstate Park 
Commission to pay for any expenses associated with training and 
equipping an employee of the commission as a commission peace officer. 

 
BX.  HB 626 
 

AN ACT relating to the development of a highly trained workforce in the 
Commonwealth and making an appropriation therefor. Creates a new 
section of KRS Chapter 164.740 to 164.7891 to establish the Work Ready 
Kentucky Scholarship Program, direct the Kentucky Higher Education 
Assistance Authority to administer the program, define student and 
institutional eligibility for the scholarship, prescribe the calculation of the 
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scholarship amount, require repayment of the scholarship if a student 
does not meet the GPA requirement or does not complete the academic 
term, require participating institutions to submit information to the 
authority required for the administration of the program, and establishes a 
trust fund for moneys appropriated for the program; creates a new section 
of KRS 164.740 to 164.7891 to establish the Dual Credit Scholarship 
Program, define eligibility for the program, direct the Kentucky Higher 
Education Assistance Authority to administer the program, and establish 
a trust fund for moneys appropriated for the program; creates a new 
section of KRS 164.011 to 164.098 to establish a partial performance-
based funding structure for the postsecondary education system, stipulate 
that a percentage of the amounts appropriated shall be awarded using a 
performance-based funding process phased in over three years 
beginning in fiscal year 2017-2018, and create the Postsecondary 
Education Performance Fund as a restricted fund to be distributed to 
institutions based on performance metrics established by the General 
Assembly after receiving recommendations from the Postsecondary 
Education Working Group; and creates new sections of KRS Chapter 
151B and 154.20 to establish a program for financing workforce 
development partnership projects through the creation of the Workforce 
Investment Fund Advisory Board and the Kentucky Workforce Investment 
Fund, describe the responsibilities of the board and the Kentucky 
Economic Development Finance Authority (KEDFA), establish para-
meters for the board in reviewing applications and recommending 
projects, establish parameters for review and approval of projects by 
KEDFA, and establish requirements for agreements between KEDFA and 
a partnership project; APPROPRIATION. VETOED. 

 
BY.  HCR 13 

 
Directs the staff of the Legislative Research Commission to study 
municipal bankruptcy. 

 
BZ.  HCR 101 

 
Directs the Legislative Research Commission to establish the Free-
roaming Horse Task Force to study issues regarding free-roaming horses 
and to develop consensus legislative recommendations to address those 
issues; establishes the membership of the task force and requires it to 
meet three times before submitting its legislative recommendations; 
requires the legislative recommendations to be submitted to the 
Legislative Research Commission by November 30, 2016. 

 
CA.  HCR 117 

 
Establishes an "Automotive Caucus" within the Kentucky General 
Assembly. 
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CB.  HCR 139 
 
Establishes the South Central Kentucky Caucus within the Kentucky 
General Assembly. 

 
CC.  HCR 185 

 
Directs the Legislative Research Commission to establish a Kentucky 
Workers' Compensation Task Force to study the workers' compensation 
system and develop consensus recommendations; establishes task force 
membership and require it to meet at least three times during the 2016 
Interim of the General Assembly; requires the final report to be submitted 
to the Legislative Research Commission by December 1, 2016. 

 
CD. HCR 187 

 
Urges and petitions the United States Customs and Border Protection 
Agency and the Department of Homeland Security to require advance 
electronic data screening of all inbound shipments to the United States to 
facilitate identification and interception of illegal synthetic drugs and 
chemicals. 

 
CE.  HJR 5 

 
Designates honorary names for various roads and bridges and directs the 
placement of honorary roadside signs. 

 
CF.  HJR 152   

 
Directs the Division of Water to meet with the United States Army Corps 
of Engineers and the Natural Resources Conservation Service to 
determine procedures for developing water resources for agriculture and 
to report findings and recommendations to the Legislative Research 
Commission by December 1, 2016. 

 
CG.  HJR 160 

 
Stipulates that this Joint Resolution in conjunction with 2016 Regular 
Session HB 129 constitute the Six-Year Road Plan; sets out the last four 
years of the Six-Year Road Plan. 

 
CH.  HJR 164 

 
Directs the Tourism, Arts and Heritage Cabinet, in conjunction with the 
Buffalo Trace Area Development District, to develop a statewide covered 
wooden bridge trail. 
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CI.  HJR 197 
 
Creates the Kentucky 225th Anniversary Commission to study and 
recommend activities and events to educate and commemorate the 
state's quasquicentennial. 
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BILL INDEX 
 
 

Administrative Regulations and 
Proceedings 

 
Aerial recreational facilities administration 
fund, purpose of - HB 38 

Agriculture Department, aerial recreational 
facilities, requirements for - HB 38 

Libraries and Archives Department, Books 
for Brains Program, administration of - 
SB 196 

Veterans' Affairs, Women Veterans 
Program Department, provisions for - SB 
128 

Energy and Environment Cabinet, waste 
flow charts and gray water conservation 
credits, requirements for - HB 431 

Finance and Administration Cabinet, 
disabled veteran-owned business, 
certification of - HB 183 

and Administration Cabinet, public-private 
partnership procurement, framework for 
- HB 309 

Home telemonitoring, requirements for, of 
- HB 95 

Insurance, pharmacy benefits managers, 
licensure of - SB 117 

Judicial Branch Budget - HB 306 
Kentucky Higher Education Assistance 
Authority, comprehensive transition 
program, KEES award for - HB 158 

Kentucky Higher Education Assistance 
Authority, dual credit scholarship 
program, creation of - HB 626 

Kentucky Workforce Investment Fund, 
creation of - HB 626 

Medicaid Services, home telemonitoring, 
requirements for, of - HB 95 
managed care organization, appeal 

process for - SB 20 
Military service member and veterans, 
licensure or certification of - HB 225 

Omnibus revisions - SB 129 
Postsecondary education performance 
fund, creation of - HB 626 

Revenue Department, forms and 
instructions, publication of - SB 129 

 
 

 
Transportation Cabinet, 

overdimensional steel products, permit 
process for - SB 170 
public-private partnership procurement, 

framework for - HB 309 
 

Aged Persons and Aging 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

Community Action Agencies, telehealth 
services at - HB 95 

Statewide Independent Living Council, 
administration of - SB 155 

 

Agriculture 

 
Aerial recreational facilities, regulation of - 
HB 38 

Free-roaming Horse Task Force, 
establishment of - HCR 101 

Grain storage establishment license, 
license renewal date, penalty for - SB 
182 

Kentucky Water Resources Board, 
establishment of - HB 529 

Seed types, regulatory requirements for - 
HB 497 

State/Executive Branch Budget - HB 303 
State Fair Board, reorganization of - SB 
191 

Veterinary practice, revisions to - SB 242 
Water resources, Division of Water, study 
by - HJR 152 

 

Alcoholic Beverages 

 
Manufacture and sale, revisions to 
 

Amusements and Recreation 

 
Commercial recreational ziplines, state 
regulation of - HB 38 
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Animals, Livestock, and Poultry 

 
Agricultural water resources, Division of 
Water, study by - HJR 152 

Cruelty to animals, dog fighting, first 
degree, elements for - HB 428 

Free-roaming Horse Task Force, 
establishment of - HCR 101 

Kentucky Water Resources Board, 
establishment of - HB 529 

Water Resources Board, on-farm water, 
recommendations for - HB 529 

Veterinary practice, revisions to - SB 242 
 

Appropriations 

 
911 emergency services, funding of - HB 
585 

Aerial recreational facilities administration 
fund, purpose of - HB 38 

Circuit Clerks Trust for Life, licenses, 
voluntary donations with - SB 245 

Circuit court clerk salary account, creation 
of - SB 245 

Claims against the Commonwealth, 
funding of - HB 340 

Death in line of duty, emergency medical 
services providers, benefits for - SB 43 

Dual credit scholarship program, trust 
fund for - HB 626 

Executive Branch Budget, supplemental 
appropriation for - HB 10 

Judicial Branch Budget - HB 306 
Kentucky Board of Durable Medical 
Equipment Suppliers, funding of - HB 
562 

Kentucky Higher Education Assistance 
Authority, miscellaneous supplemental 
appropriations for - HB 10 

Kentucky permanent pension fund, 
creation of - HB 238 

KYTC photo license account, creation of - 
SB 245 

Legislative Branch Budget - HB 499 
Preschool children, Books for Brains 
Program, funding of - SB 196 

State/Executive Branch Budget - HB 303 
Tourism, Arts, and Heritage Cabinet, 
miscellaneous supplemental appropri-
ations for - HB 10 

Transportation Cabinet 
Budget - HB 304 
miscellaneous supplemental appropri-
ations for - HB 10 

 

Archives and Records 

 
Booking photograph, commercial purpose 
with removal fee, prohibition against - HB 
132 

 

Area Development Districts 

 

Buffalo Trace Area Development District, 
covered wooden bridge trail, develop-
ment of - HJR 164 

State/Executive Branch Budget - HB 303 
 

Attorney General 

 

Interlocal agreement, amendment, 
approval, exception for - HB 189 

Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Attorney, Commonwealth's 

 

State/Executive Branch Budget - HB 303 
Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Attorney, County 

 
Juvenile and family courts, public 
proceedings, pilot project for - SB 40 

State/Executive Branch Budget - HB 303 
Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Attorney General 

 

State/Executive Branch Budget - HB 303 
 

Auctioneers 

 

Body-worn cameras, purchase, funds for - 
HB 124 
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Auditor of Public Accounts 

 
Charges for audits, allowance of - HB 423 
Fees, authorization for - HB 80 
Special audit or examination of cities, 
billing for - SB 168 

State/Executive Branch Budget - HB 303 
 

Bankruptcy 

 
Municipal, Legislative Research 
Commission, study by - HCR 13 

 

Banks and Financial Institutions 

 
Directors, conduct, standards of - SB 120 
Money Transmitters Act, exemptions to - 
SB 118 

Mortgage 
loan continuing education, requirements 

for - SB 97 
loan processors, registration requirement, 

exemption from - SB 97 
loan processors, independent contract-

ors, registration for - SB 97 
Motor vehicles, security interest, termi-
nation statements for - SB 74 

Officers, conduct, standards of - SB 120 
Service providers, money transmitting 
services on behalf of banks, exemption 
of - SB 118 

 

Barbers and Cosmetologists 

 
Natural hair braiders, licensure, exemption 
from - SB 269 

 

Boards and Commissions 

 
Board of Pharmacy, home medical equip-
ment providers, authority over, removal 
of - HB 562 

Cities, war memorial commissions, 
alternative membership of - SB 167 

Fire Commission, hours, training for fire 
personnel, methodology for - HB 473 

Governor's Advisory Board for Veterans' 
Affairs, composition of - HB 487 

 

Kentucky 911 Services Board, duties of - 
HB 585 

Municipal electric boards, membership 
requirements for - SB 141 

Postsecondary institutions, regents and 
trustees, orientation and education for - 
HB 15 

Physicians, Board of Medical Licensure 
composition - SB 19 

State/Executive Branch Budget - HB 303 
 

Boats and Boating 

 
Liens, boat, enforcement against - SB 186 
 

Budget and Financial Administration 

 
Biennial Highway Construction Plan, FY 
2016-2018 - HB 129 
Claims against the Commonwealth, 
funding of - HB 340 
Coal severance and processing tax, 
refunds of - HB 52 

Disabled veteran-owned business certifi-
cation program, creation of - HB 183 

Executive Branch Budget, supplemental 
appropriation for - HB 10 

Judicial Branch Budget - HB 306 
Kentucky 

Industrial Revitalization Act, supple-
mental projects, incentives for - HB 
535 

Permanent pension fund, creation of - 
HB 238 

State Police, salary schedule, creation 
of - HB 52, HB 535 

Legislative Branch Budget - HB 499 
Public-private partnerships, framework 
for - HB 309 

Revenue measures, State/Executive 
Branch Budget - HB 423 

Six year road plan, last four years of - 
HJR 160 

State/Executive Branch Budget - HB 303 
Transportation Cabinet Budget - HB 304 
 

Campaign Finance 

 
Reports, duplicate paper copy to clerks, 
requirement, deletion of - SB 169 
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Capital Construction 

 
Kentucky workforce investment initiative, 
creation of - HB 626 

Public-private partnerships, state and 
local government, use by - HB 309 

State/Executive Branch Budget - HB 303 
Transportation Cabinet Budget - HB 304 
 

Cemeteries and Burials 

 
Cities, proper care of, requirements for - 
SB 167 

Funeral planning declarations, establish-
ment of - SB 103 

 

Charitable Organizations and Institutions 

 
Community action agencies, telehealth 
services at - HB 95 

Donation boxes, proper labeling, require-
ment for - SB 54 

Nonprofit entity, sales and use tax, 
treatment for - HB 52 

Sales and use tax, disregarded entity, 
exemption for - HB 52 

 

Children and Minors 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

Amino acid-based elemental formula, 
benefit coverage of - SB 193 

Autism treatment, insurance coverage, 
liaison required for - HB 100 

Books for Brains Program, board 
members, expense reimbursement for - 
SB 196 

Breastfeeding awareness, importance, 
recognition of - SCR 9 

Child 
abuse hotline number, school posting, 

requirement for - HB 111 
permanency, requirements for - SB 174 
support, guidelines table, update of - SB 

153 
Epinephrine auto-injectors, child-care 
centers, storage in - HB 148 

ID program, fees for - SB 245 
 

Imminent harm, removal from vehicle, civil 
immunity for - SB 16 

Juvenile and family courts, public 
proceedings, pilot project for - SB 40 

Power of attorney, parental rights, 
temporary designation of - HB 420 

Reasonable and prudent parent, care-
giver, standard for - SB 174 

Safe havens, infants, age of - HB 148 
Students, bullying, prohibition of - SB 228 
Uniform Interstate Family Support Act,
 support enforcement agency, clarifi-
cation of - SB 238 

Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Circuit Clerks 

 
Operator’s licenses and I.D. cards, 

application process for - SB 245 
Salary account, creation of - SB 245 
Trust for Life, licenses, voluntary dona-

tions for - SB 245 
 

Cities 

 
Alcoholic beverage sales, local option 
elections and local law, revisions to - SB 
11 

Blighted and deteriorated property, emi-
nent domain, proceedings for - SB 230 

Boards, war memorial commissions, 
alternative membership for - SB 167 

Burial grounds, proper care of, require-
ments for - SB 167 

CERS, retired police officers, reemploy-
ment of - SB 206 

Closed 
city pension plans, actuarial reporting and 

board membership for - SB 46 
city pension plans, residual assets city 

upon payment of all benefits, return of - 
SB 46 

Emergency services personnel, health 
incentive program for – HB 384 

Fire protection, service areas for - HB 343 
Firefighters, Firefighters Foundation Pro-
gram, training hours, Fire Commission, 
establishment by - HB 473 
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Governance, wards, hybrid system for - 
SB 167 

Interlocal agreement, membership, 
amendment process for - HB 189 

Local government economic assistance 
fund, distribution adjustments from - HB 
52 

Municipal bankruptcy, Legislative 
Research Commission, study by - HCR 
13 

Police, 
oaths for - SB 167 
peace officer professional standards 

training, training hours, KLEC, estab-
lishment by - HB 473 

Prescribed fire, city burn ban ordinances, 
exemption from - HB 208 

Property tax, certain data centers, exemp-
tions for - HB 237 

taxes, publication, due date, requirements 
for - SB 167 

Property, disposition of - SB 167 
Public-private partnerships, local govern-
ment, use by - HB 309 

Purchasing, transfers between govern-
mental agencies, newspaper bids, 
exemptions for - SB 167 

Reemployment after retirement, city 
elected officials, restrictions on - HB 281 

Special audit or examination, billing for - 
SB 168 

 

Cities, First Class 

 
Property tax, certain data centers, exemp-
tions for - HB 237 

 

Cities, Home Rule Class 

 
Municipal electric boards, membership 
requirements for - SB 141 

Property tax, certain data centers, exemp-
tions for - HB 237 

 

Civil Actions 

 
Child support, credit report, notice require-
ment, removal of - SB 238 

Expunged records, introduction, preven-
tion of - HB 40 

Removal of minor in danger, vehicle 
damage, immunity for - SB 16 

Juvenile and family courts, public pro-
ceedings, pilot project for - SB 40 

Prescribed fire, actions, immunity from - 
HB 208 

 

Civil Procedure 

 
Child 
support, credit report, notice requirement, 
removal of - SB 238 

support, guidelines table, update of - SB 
153 

Expunged records, introduction, preven-
tion of - HB 40 

Removal of minor in danger, vehicle 
damage, immunity for - SB 16 

Juvenile and family courts, public pro-
ceedings, pilot project for - SB 40 

 

Civil Rights 

 
Abortion, informed consent, clarification of 
- SB 4 

Power of attorney, parental rights, tem-
porary designation of - HB 420 

 

Claims 

 
Board of Claims, prescribed fire, agency 
subject to - HB 208 

Financial claims against the Common-
wealth, funding for - HB 340 

 

Clergy 

 
Place of worship, infants, safe havens for 
- HB 148 

 

Collective Bargaining 

 
Consolidated local governments, law 
enforcement, overtime calculations for - 
HB 149 

School council, bargained contract, viola-
tion, prohibition against - HB 184 
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Commendations and Recognitions 

 
Honorary road naming, omnibus resolu-

tion for - HJR 5 
Kentucky Educational Television program-
ming, cable and satellite providers, 
encourage offering of - SCR 135 

Welcome Home Vietnam Veterans Day, 
March 30, designation of - SB 178 

 

Commerce 

 
Kentucky workforce investment initiative, 
creation of - HB 626 

 

Committees 

 
Capital Projects and Bond Oversight 
Committee, public-private partnership 
agreements, review of - HB 309 

Government Contract Review Committee, 
public-private partnership agreements, 
review of - HB 309 

 

Communications 

 
911 emergency services, funding of - HB 
585 

Kentucky Educational Television pro-
gramming, cable and satellite pro-viders, 
encourage offering of - SCR 135 

Telehealth and home telemonitoring, pilot 
project for - HB 95 

 

Confirmation of Appointmens 

 
Crall, Brian J., Personnel Board, confirm-

ing - SR 257 
Davis, Marc Christopher, Administrative 

Law Judge in Department of Workers’ 
Claims, confirming - SR 269 

Dudgeon, Laurie, Director of Adminis-
trative Office of the Courts, confirming - 
SR 267 

Farris, John R., Kentucky Employers’ 
Mutual Insurance Authority, confirming - 
SR 259 

Ford, Sarah Murphy, Kentucky Board of 
Education, confirming - SR 266 

Foree, Robert H., Agricultural Develop-
ment Board, confirming - SR 253 

Gott, Douglas W., Administative Law 
Judge in Department of Workers’ 
Claims, confirming - SR 262 

Hedgepath, Donna Rice, Educational 
Professional Standards Board, con-
firming - SR 255 

Mauntel, Timothy S., Kentucky Employers’ 
Mutual Insurance Authority, confirming - 
SR 260 

Maynard, H. Brian, Commissioner of 
Department of Insurance, confirming - 
SR 254 

Pullin, Tanya G., Administative Law Judge 
in Department of Workers’ Claims, 
confirming - SR 263 

Rechter, Rebekkah Bravo, Workers’ 
Compensation Board, confirming - SR 
256 

Richmond, D. Brian, Personnel Board, 
confirming - SR 258 

Roark, Grant Stewart, Administative Law 
Judge in Department of Workers’ 
Claims, confirming - SR 264 

Voelker, Brandon N., Kentucky 
Employers’ Mutual Insurance Authority, 
confirming - SR 261 

Weatherby, Jonathan Robert, 
Administative Law Judge in Department 
of Workers’ Claims, confirming - SR 265 

Weber, Elizabeth Graham, Kentucky 
Registry of Election Finance, confirming 
- SR 268 

 

Consolidated Local Governments 

 
Law enforcement, overtime calculations 
for - HB 149 

Local Code enforcement, omnibus revi-
sions for - HB 422 

 

Consumer Affairs 

 
Donation boxes, proper labeling, require-
ment for - SB 54 
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Contracts 

 
Automobile service insurance, reim-
bursement policy for - SB 58 

 

Coroners 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

Deputy coroners, failure to complete 
required training, suspension for - HB 
434 

Initial training, requirements for - HB 381 
 

Corrections and Correctional Facilities, 
State 

 
State/Executive Branch Budget - HB 303 
 

Counties 

 
Alcoholic beverage sales, local option 
elections and local law, revisions to - SB 
11 

Blighted and deteriorated property, 
eminent domain, proceedings for - SB 
230 

Driver’s license, 8 year license, fees for - 
SB 245 

Emergency services personnel, health 
incentive program for – HB 384 

Fire 
department, financial and administrative 

report, requirement for - SB 249 
districts, dissolution of - HB 343 
protection, service areas for - HB 343 
Firefighters, Firefighters Foundation Pro-
gram, training hours, Fire Commission, 
establishment by - HB 473 

Interlocal agreement, membership, 
amendment process for - HB 189 

Local 
Code enforcement, omnibus revisions for 

- HB 422 
government economic assistance fund, 

county distribution adjustments - HB 52 
Municipal bankruptcy, Legislative 
Research Commission, study by - HCR 
13 

 

Police, peace officer professional stand-
ards training, training hours, KLEC, 
establishment by - HB 473 

Prescribed fire, ordinances, burn bans, 
exemption from - HB 208 

Property 
tax, certain data centers, exemptions for - 

HB 237 
valuation administrator, services, 

reasonable fee for - SB 64 
Public-private partnerships, local govern-
ment, use by - HB 309 

Urban-county governments, transient 
room tax for, - HB 55  

 

Counties, Urban 

 
Closed 
urban county employee pension plans, 

actuarial reporting and board member-
ship for - SB 46 

urban county pension plans, residual 
assets city upon payment of all bene-
fits, return of - SB 46 

Property tax, certain data centers, exemp-
tions for - HB 237 

Transient room tax - HB 55  
 

County Clerks 

 
DUI, cases pending, reporting of - SB 56 
Elections, absentee ballots, challenge and 
counting, time for - SB 169 

Marriage license, form for - SB 216 
Motor vehicle transfer, receipt of docu-
ments, acknowledgement of - HB 382 

Notary fees, limitation, certain removal of - 
SB 214 

Real property filing requirements, Kenton 
County, 1860 Act, repeal of - HB 16 

Voter registration records, Social Security 
numbers, redaction requirement for - SB 
169 

 

Court, Supreme 

 
Judicial Branch Budget - HB 306 
Open court, juvenile proceedings, pilot 
project for - SB 40 
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Courts 

 
Child permanency, requirements for - SB 
174 

DUI, 
cases pending, reporting of - SB 56 
penalties for - SB 56 
Judicial Branch Budget - HB 306 
Reasonable and prudent parent, care-
giver, standard for- SB 174 

Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Courts, Circuit 

 
Appeal of administrative body, licensure 
and certification, military training, equiva-
lency for - HB 225 

Child support, guidelines table, update of - 
SB 153 

Judicial Branch Budget - HB 306 
Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Courts, District 

 
Child support, guidelines table, update of - 
SB 153 

Judicial Branch Budget - HB 306 
Juvenile courts, public proceedings, pilot 
project for - SB 40 

Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Courts, Family 

 
Child support, guidelines table, update of - 
SB 153 

Judicial Branch Budget - HB 306 
Juvenile proceedings, open court, pilot 
project for - SB 40 

 

Crime Victims 

 
Juvenile courts, public proceedings, pilot 
project for - SB 40 

Sexual assault evidence collection kits, 
processing of - SB 63 

Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Crimes and Punishments 

 
Abortion, informed consent, clarification of 
- SB 4 

Booking photograph, commercial purpose 
with removal fee, prohibition against - HB 
132 

Breaks Interstate Park Commission, 
peace officers of - HB 609 

Code of military justice, provisions for - SB 
217 

Criminal records, expungement of - HB 40 
Cruelty to animals, dog fighting, first 
degree, elements for - HB 428 

Drugs, 
fentanyl derivatives, Schedule I, assign-

ment to - HB 4 
Hydrocodone, Schedule II, assignment 

to  - HB 4 
DUI, penalties for - SB 56 
Harassing communications, electronic 
forms of - HB 162 

Juvenile courts, public proceedings, pilot 
project for - SB 40 

Safe havens, infants, age of - HB 148 
Sexual assault evidence collection kits, 
processing of - SB 63 

Synthetic drugs, trafficking, penalty for - 
HB 4 

Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Criminal Procedure 

 
Body-worn cameras, purchase, funds for - 
HB 124 

Code of military justice, provisions for - SB 
217 

Criminal records, expungement of - HB 40 
DUI, penalties for - SB 56 
Juvenile courts, public proceedings, pilot 
project for - SB 40 
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Misdemeanor, peace officer, arrest power 
of - HB 250 

Sexual assault evidence collection kits, 
processing of - SB 63 

Synthetic drugs, trafficking, penalty for - 
HB 4 

Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Data Processing 

 
Property tax, certain data centers, exemp-
tions for - HB 237 

 

Deaths 

 
Certificates, physicians, prouncement by - 
HB 489 

Deputy coroners, failure to complete 
required training, suspension for - HB 
434 

Emergency medical services providers, 
benefits for - SB 43 

Firefighter, cancer, death, line of duty, 
presumption of - SB 195 

Funeral planning declarations, establish-
ment of - SB 103 

State Police retirement, in-the-line-of duty, 
benefits for - SB 203 

 

Deeds and Conveyances 

 
Property sold pursuant to a court order, 
deed, filing requirement for - SB 122 

Recorded mortgages, affidavits of amend-
ment, uses of - SB 122 

 

Disabilities and the Disabled 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

Public assistance, ABLE account, non-
disqualification for - SB 179 

Reorganization, Advisory Council on 
Autism Spectrum Disorders, Executive 
Order 2015-397, confirmation of - SB 
185 

Statewide Independent Living Council, 
administration of - SB 155 

Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Disasters 

 
Kentucky Water Resources Board, 
drought response, recommendations for 
- HB 529 

 

Diseases 

 
ALS Awareness Day, February 21, 
designation of - SB 211 

Amino acid-based elemental formula, 
benefit coverage of - SB 193 

Colon cancer, underinsured individuals, 
screening, examination, and treatment 
program for - HB 115 

Epinephrine auto-injectors, child-care 
centers, storage in - HB 148 

Mitochondrial, health insurance, coverage 
by - SB 18 

Pharmacies, administrative activities, 
expansion of - HB 527 

 

Distilled Spirits 

 
Alcoholic beverage control law, revision of 
- SB 11 

 

Dogs 

 
Cruelty to animals, dog fighting, first 
degree, elements for - HB 428 

 

Domestic Relations 

 
Child support, guidelines table, update of - 
SB 153 

Marriage license, form for - SB 216 
Power of attorney, parental rights, tem-
porary designation of - HB 420 

Uniform Interstate Family Support Act, 
support enforcement agency, clarifi-
cation of - SB 238 
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Drugs and Medicines 

 
Amino acid-based elemental formula, 
benefit coverage of - SB 193 

Biological products, requirements for - SB 
134 

Colon cancer, underinsured individuals, 
screening, examination, and treatment 
program for - HB 115 

Epinephrine auto-injectors, child-care 
centers, storage in - HB 148 

Mitochondrial disease, health insurance, 
coverage by - SB 18 

Pharmacies, administrative activities, 
expansion of - HB 527 

Pharmacy benefits managers, licensure of 
- SB 117 

Synthetic drugs, trafficking, penalty for - 
HB 4 

 

Economic Development 

 
Data centers, local property tax, exemp-
tion from - HB 237 

Fentanyl derivatives, Schedule I, assign-
ment to -  HB 4 

General Assembly, automotive caucus, 
creation of - HCR 117 

Hydrocodone, Schedule II, assignment to 
- HB 4 

Kentucky 
Economic Development Partnership, 

membership of - HB 216 
Industrial Revitalization Act, supplemental 

projects, incentives for - HB 535 
Kentucky workforce investment initiative, 
creaton of - HB 626 

State/Executive Branch Budget - HB 303 
Transportation of steel products, over-
dimensional permit process for - SB 170 

Urban-county governments, transient 
room tax for, - HB 55  

 

Education, Elementary and Secondary 

 
Bullying, prohibition of - SB 228 
Child abuse hotline number, school 
posting, requirement for - HB 111 

Compulsory attendance, military service, 
considered present for - SB 256; HB 87 

Dual credit scholarship program, trust 
fund for - HB 626 

Governor’s School for Entrepreneurs, 
creation of - SB 296 

High school, college admissions exami-
nation, requirement for - HB 15 

Instructional hours, June 5, 2016, waiver 
after - HB 111 

Kentucky Educational Television program-
ming, cable and satellite providers, 
encourage offering of - SCR 135 

Nonaccredited high school, law enforce-
ment, graduation requirement for - HB 
204 

Principal, alternative selection process for 
- HB 184 

School 
council, confidentiality, penalties for 
breach of - HB 184 

council, bargained contract, violation, 
prohibition against - HB 184 

council, recommended candidate, inter-
view of - HB 184 

Superintendent, spouse, employment of 
 

Education, Finance 

 
Executive Branch Budget, supplemental 
appropriation for - HB 10 

Comprehensive transition program, KEES 
award for - HB 158 

Dual credit scholarship program, trust 
fund for - HB 626 

Postsecondary education, performance-
based funding, creation of - HB 15, HB 
626 

State/Executive Branch Budget - HB 303 
Work ready scholarship, requirements for 
- HB 626 

 

Education, Higher 

 
Comprehensive transition program, KEES 
award for - HB 158 

Council on Postsecondary Education, 
State Authorization Reciprocity Agree-
ment - SB 140 

Dual credit scholarship program, creation 
of - HB 15, HB 626 
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Executive Branch Budget, supplemental 
appropriation for - HB 10 

Kentucky Educational Television program-
ming, cable and satellite providers, 
encourage offering of - SCR 135 

Kentucky workforce investment initiative, 
creation of - HB 15, HB 626 

Performance-based funding, creation of 
Kentucky workforce investment initiative, 
creation of - HB 15, HB 626 

Public-private partnerships, universities, 
use by - HB 309 

Seek funding, ABLE account, report for - 
SB 179 

Tuition, military reservists, waiver for - HB 
276 

Work ready scholarship, requirements for 
- HB 626 

 

Education, Vocational 

 
Kentucky Educational Television program-
ming, cable and satellite providers, 
encourage offering of - SCR 135 

Kentucky workforce investment initiative, 
creation of - HB 15, HB 626 

 

Effective Dates, Delayed 

 
Biological products, October 1, 2016 - SB 
134 

CMRS service charge, Lifeline providers, 
collection from, January 1, 2017 - HB 
585 

Disregarded entity, sales and use tax, 
exemption from, August 1, 2016 - HB 52 

Enhanced security identity documents, 
January 1, 2019 - SB 245 

Insurance policies, requirements, January 
1, 2017 - SB 18 

Insurance, provider agreements, January 
1, 2017 - SB 18 

Instructional hours, completion, plan for - 
HB 111 

Prepaid wireless providers, point of sale 
service charge, 911 emergency services, 
funding of, January 1, 2017 - HB 585 

Reference tobacco products, definition of, 
August 1, 2016 - HB 83 

Sales and use tax, drugs, exemption, 

August 1, 2016 - HB 423 
Sales and use tax, certain steel blast 
furnace projects, exemption for, August 
1, 2016 - HB 535 

 

Effective Dates, Emergency 

 
Amino acid-based elemental formula, 
benefit coverage of - SB 193 

Biennial Highway Construction Plan, FY 
2016-2018 - HB 129 

Chemical weapons, treatment and dis-
posal of - HB 106 

Claims against the Commonwealth, 
funding of - HB 340 

Coal severance and processing tax, 
refunds of - HB 52 

Colon cancer, underinsured individuals, 
screening, examination, and treatment 
program for - HB 115 

Consolidated local governments, law 
enforcement, overtime calculations for - 
HB 149 

DUI, penalties for - SB 56 
Executive Branch Budget, supplemental 
appropriation for - HB 10 

Firefighter, cancer, death, line of duty, 
presumption of - SB 195 

Kentucky Higher Education Assistance 
Authority, miscellaneous supplemental 
appropriations for - HB 10 

Local government economic assistance 
fund, local distributions of - HB 52 

Managed care organization, provider 
appeals process for - SB 20 

Naturally occurring radioactive material, 
regulation of - HB 563 

Nonaccredited high school, law enforce-
ment, graduation requirement for - HB 
204 

Off-duty and retired peace officers, con-
cealed carry for - HB 314 

Public-private partnerships, state and 
local government, use by - HB 309 

Removal of minor in danger, vehicle 
damage, immunity for - SB 16 

Revenue measures, State/Executive 
Branch Budget - HB 15, HB 423 

Schools, instructional hours, June 5, 
2016, waiver after - HB 111 
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Sexual assault evidence collection kits, 
processing of - SB 63 

State 
Police, 
deputy commissioner, appointment of - 

HB 570 
retirement, in-the-line-of duty, benefits 

for - SB 203 
State Fair Board, reorganization of - SB 
191 

Synthetic drugs, trafficking, penalty for - 
HB 4 

Tourism, Arts, and Heritage Cabinet, 
miscellaneous supplemental appropri-
ations for - HB 10 

Transportation Cabinet, miscellaneous 
supplemental appropriations for - HB 10 

Unemployment insurance, military 
spouse, continuation upon relocation of - 
HB 150 

Utility, abandonment, notice and  insur-
ance coverage for - HB 261 

Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Elections and Voting 

 
Alcohol local option elections, modifica-
tions to - SB 11 

Cities, governance, wards, hybrid system 
for - SB 167 

School districts, across county lines, ballot 
access and vote totaling process for- SB 
169 

Voter registration, timely submission, 4 
p.m. local time, deadline of - SB 169 

 

Embalmers and Funeral Directors 

 
Death certificate, physician, pronounce-
ment by - HB 489 

Funeral planning declarations, require-
ments for - SB 103 

 

Emergency Medical Services 

 
911 emergency services, funding of - HB 
585 

 

CPR training, high school, requirement for 
- SB 33 

Epinephrine auto-injectors, child-care 
centers, storage in - HB 148 

Providers, in-the-line-of-duty death, bene-
fits, eligibility for - SB 43 

 

Eminent Domain and Condemnation 

 
Blighted and deteriorated property, pro-
ceedings for - SB 230 

 

Energy 

 
Low-level radioactive material, oil and 
gas, classification, special wastes, pro-
hibition against - HB 563 

Oil and gas, stratigraphic test wells, 
regulatory requirements for - SB 188 

State/Executive Branch Budget - HB 303 
 

Environment and Conservation 

 
Chemical weapons, treatment and dis-
posal of - HB 106 

Free-roaming Horse Task Force, estab-
lishment of - HCR 101 

Gray water, on-site sewage permit, con-
servation credits for - HB 431 

Kentucky Water Resources Board, 
establishment of - HB 529 

Oil 
and gas fracking wastes, NORM, regula-

tion of - HB 563 
and gas, stratigraphic test wells, regula-

tory requirements for - SB 188 
Petroleum storage tank fund, tank 
removal, program extension for - HB 187 

Prescribed Fire Program, license, training, 
responsibility for - HB 208 

State/Executive Branch Budget - HB 303 
Water resources, Division of Water, study 
by - HJR 152 

 

Ethics 

 
Lobbyists, registration fees, increase in – 

HB 15, HB 423 
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Explosives 

 
Chemical weapons, treatment and dis-
posal of - HB 106 

 

Fairs 

 
State Fair Board, reorganization of - SB 
191 

 

Federal Laws and Regulations 

 
Biological products, requirements for - SB 
134 

Child permanency, requirements for - SB 
174 

Community action agencies, telehealth 
services at - HB 95 

Peace officers, state law, authority under - 
HB 175 

REAL ID Act, Pub. L. No. 109-13, Title II, 
compliance with - SB 245 

Reasonable and prudent parent, care-
giver, standard for - SB 174 

United States, electronic shipping informa-
tion, advance screening for inbound 
packages, urging of - HCR 187 

 

Fees 

 
Authorized public consumption license 
and craft rectifier license, state and local 
license fees for - SB 11 

CMRS service charge, Lifeline providers, 
collection from - HB 585 

Finance and Administration Cabinet, 
public-private partnership agreement 
review, fee for - HB 309 

Notary fees, limitation, certain removal of - 
SB 214 

Operator’s licenses and personal I.D. 
cards, fees for - SB 245 

Prepaid wireless services, point of sale 
service charge, 911 emergency services, 
funding of - HB 585 

Property valuation administrator, fee for - 
SB 64 

 
 

Financial Responsibility 

 
Fire department, financial and administra-
tive report, requirement for - SB 249 

 

Fire Prevention 

 
Fire protection, service areas for - HB 343 
Prescribed fire, county firefighting, pro-
gram, cost recovery for - HB 208 

 

Firearms and Weapons 

 
Body-worn cameras, purchase, funds for - 
HB 124 

Chemical weapons, treatment and dis-
posal of - HB 106 

Off-duty and retired peace officers, con-
cealed carry for - HB 314 

 

Firefighters and Fire Departments 

 
Cancer, death, line of duty, presumption 
of - SB 195 

County firefighting, cabinet funds for - HB 
208 

Emergency services personnel, health 
incentive program for – HB 384 

Fire 
department, financial and administrative 

report, requirement for - SB 249 
districts, dissolution of - HB 343 
Firefighters Foundation Program, training 
hours, by Fire Commission, establish-
ment by - HB 473 

Local fire protection, service areas for - 
HB 343 

 

Fish and Wildlife 

 
Free-roaming Horse Task Force, estab-
lishment of - HCR 101 

Prescribed fire program, creation of - HB 
208 

State/Executive Branch Budget - HB 303 
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Flood Control and Flooding 

 
Kentucky Water Resources Board, on-
farm water, recommendations for - HB 
529 

 

Forests and Forestry 

 
Prescribed fire program creation of - HB 
208 

 

Fuel 

 
Oil and gas, stratigraphic test wells, regu-
latory requirements for - SB 188 

Petroleum storage tank fund, tank 
removal, program extension for - HB 187 

Prescribed fire program, burn plan, acres 
of fuel, plan for - HB 208 

 

General Assembly 

 
Administrative regulations, omnibus revi-
sions relating to - SB 129 

Automotive caucus, creation of - HCR 117 
Free-roaming Horse Task Force, estab-
lishment of - HCR 101 

Kentucky Water Resources Board, non-
voting liaison member of - HB 529 

Kentucky Workers’ Compensation Task 
Force, creation of - HCR 185 

Legislative 
Branch Budget - HB 499 
security specialists, Kentucky State 

Police, inclusion as - HB 570 
Legislators' Retirement Plan, 
actuarial reporting requirements for - HB 
238 
technical corrections to - SB 113 

Public-private partnership agreements, 
legislative review and authorizations for - 
HB 309 

South Central Kentucky Caucus, creation 
of - HCR 139 

 

Governor 

 
Advisory Board for Veterans' Affairs, com-
position of - HB 487 

ALS Awareness Day, February 21, 
designation of - SB 211 

Physicians, Board of Medical Licensure 
composition - SB 19 

State/Executive Branch Budget - HB 303 
Transportation Cabinet Budget - HB 304 
 

Grain 

 
Grain storage establishment license, 
license renewal date, penalty for  - SB 
182 

 

Guardians 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

 

Hazardous Materials 

 
Chemical weapons, treatment and dis-
posal, residuals, reclassification of - HB 
106 

Naturally occurring low-level radioactive 
waste, importation, prohibition against - 
HB 563 

 

Health and Medical Services 

 
Abortion, informed consent, clarification of 
- SB 4 

Accreditation organizations, Accreditation 
Association for Ambulatory Health Care 
(AAAHC), inclusion of - SB 22 

Advanced practice registered nurses, 
medical authorization for - SB 114 

Amino acid-based elemental formula, 
benefit coverage of - SB 193 

Autism treatment, insurance coverage, 
liaison required for - HB 100 

Biological products, requirements for - SB 
134 

Breastfeeding awareness, importance, 
recognition of - SCR 9 

Child permanency, requirements for - SB 
174 

Colon cancer, underinsured individuals, 
screening, examination, and treatment 
program for - HB 115 
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Epinephrine auto-injectors, child-care 
centers, storage in - HB 148 

Home medical equipment service pro-
viders, Board of Pharmacy, CHFS, 
authority, transfer to - HB 562 

Living organ donation, promotion of - HB 
19 

Managed care organization, provider, 
appeals process for - SB 20 

Pharmacies, administrative activities, 
expansion of - HB 527 

Pharmacy benefits managers, licensure of 
- SB 117 

Physician assistants, supervising physi-
cian countersignature, requirements for - 
SB 154 

Physician, specialty certification and main-
tenance testing, prohibition of - SB 17 

Public assistance, ABLE account, non-
disqualification for - SB 179 

Reasonable and prudent parent, care-
giver, standard for - SB 174 

Reorganization, Cabinet for Health and 
Family Services, Executive Order 2015-
386, confirmation of - HB 95 

Statewide Independent Living Council, 
administration of - SB 155 

Telehealth and home telemonitoring, 
services permitted for - HB 95 

 

Highways, Streets, and Bridges 

 
Biennial Highway Construction Plan, FY 
2016-2018 - HB 129 

Honorary road naming, omnibus reso-
lution for - HJR 5 
Overdimensional steel products, permit 
process for - SB 170 

Public-private partnerships, certain trans-
portation projects, use for - HB 309 

Six year road plan, last four years of - 
HJR 160 

Stopped vehicle prohibition, solid waste 
vehicles, exemption for - SB 84 

Transportation Cabinet Budget - HB 304 
 

Historical Affairs 

 
Kentucky 225th Anniversary Commission, 
creation of - HJR 197 

Welcome Home Vietnam Veterans Day, 
March 30, designation of - SB 178 

 

Holidays 

 
ALS Awareness Day, February 21, 
designation of - SB 211 

Welcome Home Vietnam Veterans Day, 
March 30, designation of - SB 178 

 

Homeland Security 

 
Chemical weapons, treatment and dis-
posal, residuals, reclassification of - HB 
106 

State/Executive Branch Budget - HB 303 
United States, electronic shipping informa-
tion, advance screening for inbound 
packages, urging of - HCR 187 

 

Hospitals and Nursing Homes 

 
Physician assistants, supervising physi-
cian countersignature, requirements for - 
SB 154 

State/Executive Branch Budget - HB 303 
 

Housing, Building, and Construction 

 
Gray water permit, conservation credits 
for - HB 431 

Homelessness prevention, expanded pilot 
project for - SB 225 

Residential building contractors, radon 
certification, exemption from - HB 272 

State/Executive Branch Budget - HB 303 
 

Information Technology 

 
911 emergency services, funding of - HB 
585 

Booking photograph, commercial purpose 
with removal fee, prohibition against - HB 
132 

 

Insurance 

 
Automobile service contract, definition of - 
SB 58 



 

1-184 
 

Changes, adoption of - SB 18 
Objection notice, mechanism for - SB 18 
Prescribed fire license, liability insurance, 
requirement for - HB 208 

 

Insurance, Health 

 
Accreditation organizations, Accreditation 
Association for Ambulatory Health Care 
(AAAHC), inclusion of - SB 22 

Amino acid-based elemental formula, 
benefit coverage of - SB 193 

Autism treatment, insurance coverage, 
liaison required for - HB 100 

Changes, adoption of - SB 18 
Limited health services benefit plans, 
provider agreements, changes to - SB 18 

Mitochondrial, coverage of - SB 18 
Pharmacy benefits managers, licensure of 
- SB 117 

Provider agreements, changes to - SB 18 
 

Insurance, Motor Vehicle 

 
Service contract, definition of - SB 58 
 

Interstate Cooperation 

 
State Authorization Reciprocity Agree-
ment, Council on Postsecondary Educa-
tion - SB 140 

 

Jails and Jailers 

 
Homelessness prevention, expanded pilot 
project for - SB 225 

Misdemeanor, peace officer, arrest power 
of - HB 250 

State/Executive Branch Budget - HB 303 
 

Judges and Court Commissioners 

 
Judicial Branch Budget - HB 306 
 

Judicial Circuits 

 
Judicial Branch Budget - HB 306 
 
 

Judicial Districts 

 
Judicial Branch Budget - HB 306 
 

Juries and Jurors 

 
Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Labor and Industry 

 
Firefighter, cancer, death, line of duty, 
presumption of - SB 195 

State/Executive Branch Budget - HB 303 
Unemployment insurance, military 
spouse, continuation upon relocation of - 
HB 150 

 

Land Use 

 
Prescribed fire, authorization for use, 
program for - HB 208 

 

Legislative Research Commission 

 
Administrative regulations, omnibus revi-
sions relating to - SB 129 

Free-roaming Horse Task Force, 
establishment of - HCR 101 

Kentucky Workers’ Compensation Task 
Force, creation of - HCR 185 

Legislative 
Branch Budget - HB 499 
security specialists, Kentucky State 

Police, inclusion as - HB 570 
Municipal bankruptcy, study of - HCR 13 
Public Pension Oversight Board, 
actuarial services for - HB 238 
retirement systems, data, disclosure of - 
HB 271 

Public-private partnership agreements, 
legislative review and authorizations for - 
HB 309 

Special audit or examination of cities, 
billing for - SB 168 
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Licensing 

 
Alcoholic beverage licensing, revisions to 
- SB 11 

Board of Medical Licensure, appointments 
to - SB 19 

Cosmetologists, natural hair braiding, 
licensure, exemption from - SB 269 

Home medical equipment service pro-
viders, Board of Pharmacy, CHFS, 
authority, transfer to - HB 562 

Military service members and veterans, 
licensing and certification of - HB 225 

Pharmacy benefits managers, licensure of 
- SB 117 

Physician assistants, supervising phy-
sician countersignature, requirements for 
- SB 154 

Physician, specialty certification and 
maintenance testing prohibition of - SB 
17 

Radon certification requirements, resi-
dential building contractor, exemption for 
- HB 272 

Veterinary practice, revisions to - SB 242 
 

Liens 

 
Motor vehicle, notation on certificate of 
title, effectiveness length of - SB 122 

Possessory, boat, enforcement against - 
SB 186 

Security interest, filing, time extension for 
- HB 352 

 

Lieutenant Governor 

 
State/Executive Branch Budget - HB 303 
 

Loans and Credit 

 
Mortgage 
loan continuing education, requirements 

for - SB 97 
loan processors, registration requirement, 

exemption for - SB 97 
Possessory lien, boat, enforcement 
against - SB 186 

 

Local Government 

 
Code enforcement, omnibus revisions for 

- HB 422 
911 emergency services, funding of - HB 
585 

Blighted property, eminent domain, pro-
ceedings for - SB 230 

Cities, 
governance, wards, hybrid system for - 

SB 167 
police, oaths for - SB 167 
property, disposition of - SB 167 
transfers between governmental agen-

cies, newspaper bids, exemptions to - 
SB 167 

war memorial commissions, alternative 
membership of - SB 167 

Coroners, initial training, requirements for 
- HB 381 

Deputy coroners, failure to complete 
required training, suspension for - HB 
434 

Emergency services personnel, health 
incentive program for – HB 384 

Fire 
department, financial and administrative 

report, requirement for - SB 249 
districts, dissolution of - HB 343 
protection, service areas for - HB 343 
Firefighters, Firefighters Foundation Pro-
gram, training hours, Fire Commission, 
establishment by - HB 473 

Gray water reductions systems, political 
subdivision limitations, prohibition 
against - HB 431 

Interlocal agreement, membership, 
amendment process for - HB 189 

Local 
burn ban ordinances, prescribed fire, 

exemption for - HB 208 
government economic assistance fund, 

distribution adjustments of - HB 52 
Municipal bankruptcy, Legislative 
Research Commission, study by - HCR 
13 

Notary fees, limitation, certain removal of - 
SB 214 
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Officers, county clerks, real property filing 
requirements, Kenton County, 1860 Act, 
repeal of - HB 16 

Police, peace officer professional stand-
ards training, training hours, KLEC, 
establishment by - HB 473 

Property 
tax, certain data centers, exemptions for - 

HB 237 
valuation administrator, services, reason-

able fee for - SB 64 
Public-private partnerships, local govern-
ment, use by - HB 309 

Seed regulation, state preemption of - HB 
497 

Special audit or examination of cities, 
billing for - SB 168 

State/Executive Branch Budget - HB 303 
Urban-county governments, transient 
room tax for - HB 55  

 

Lottery 

 
State/Executive Branch Budget - HB 303 
 

Malt Beverages 

 
Alcoholic beverage control law, revisions 
to - SB 11 

 

Medicaid 

 
Amino acid-based elemental formula, 
benefit coverage of - SB 193 

Home telemonitoring waiver, submission 
of - HB 95 

Managed care organization, provider 
appeals process for - SB 20 

Pharmacy benefits managers, licensure of 
- SB 117 

Public assistance, ABLE account, non-
disqualification for - SB 179 

State/Executive Branch Budget - HB 303 
Telehealth, community action agencies 
providing - HB 95 

 

Memorials 

 
Honorary road naming, omnibus reso-

lution for - HJR 5 

Mental Disability 

 
Homelessness prevention, expansion of 
pilot project for - SB 225 

Reorganization, Advisory Council on 
Autism Spectrum Disorders, Executive 
Order 2015-397, confirmation of - SB 
185 

State/Executive Branch Budget - HB 303 
Vulnerable victims, continuing course of 
conduct crime for offenses against, 
creation of - SB 60 

 

Mental Health 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

Homelessness prevention, expanded pilot 
project for - SB 225 

 

Military Affairs and Civil Defense 

 
Chemical weapons, treatment and dis-
posal, residuals, reclassification of - HB 
106 

Code of military justice, provisions for - SB 
217 

Compulsory attendance, military service, 
considered present for - SB 256; HB 87 

Kentucky Emergency Response Com-
mission, representative from Department 
of Agriculture, membership of - HB 354 

Military 
reservists, universities, tuition, waiver of - 

HB 276 
service members and veterans, licensing 

and certification of - HB 225 
State/Executive Branch Budget - HB 303 
Unemployment insurance, military 
spouse, continuation upon relocation of - 
HB 150 

 

Minerals and Mining 

 
Coal severance and processing tax, 
refunds of - HB 52 
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Motor Carriers 

 
CDLs, enhanced secure licenses, fees for 
- SB 245 

Overdimensional steel products, permit 
process for - SB 170 

 

Motor Vehicles 

 
Automobile 
service contract insurance, reimburse-

ment policy for - SB 58 
service contract, definition of - SB 58 
DUI, penalties for - SB 56 
Operator’s licenses and personal I.D. 
cards, federal REAL ID Act, compliance 
with - SB 245 

Operator’s licenses and personal I.D. 
cards, identity documents, form of - SB 
245 

Salvage and rebuilt vehicle, speed title, 
requirement for – HB 15, HB 423 

Security 
interest, filing, time extension for - HB 352 
interest, termination statements for - SB 

74 
Transfer of title, receipt of documents, 
acknowledgement of - HB 382 

 

Notaries 

 
Notary fees, limitation, certain removal of - 
SB 214 

 

Notices 

 
Health insurance, changes, notice, 
requirements for - SB 18 

Prescribed fire, notice requirements for - 
HB 208 

 

Nuclear Energy 

 
Naturally occurring low-level radioactive 
wastes, importation, prohibition against - 
HB 563 

 
 
 

Nuisances 

 
Blighted property, eminent domain, pro-
ceedings for - SB 230 

Local Code enforcement, omnibus revi-
sions for - HB 422 

Prescribed fire, declaration as not public 
nuisance - HB 208 

 

Nurses 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

Pharmacy benefits managers, licensure of 
- SB 117 

 

Occupations and Professions 

 
Bank 
directors, conduct, standards of - SB 120 
officers, conduct, standards of - SB 120 
Funeral directors and crematory author-
ities, funeral planning declarations, 
requirements for - SB 103 

Home medical equipment service pro-
viders, Board of Pharmacy, CHFS, 
authority, transfer to - HB 562 

Kentucky workforce investment initiative, 
creation of - HB 15 

Military service members and veterans, 
licensing and certification of - HB 225 

Natural hair braiders, cosmetology 
licensing, exemption from - SB 269 

Physician assistants, supervising phy-
sician countersignature, requirements for 
- SB 154 

Physician, licensure, specialty certification 
and maintenance testing, prohibition of - 
SB 17 

Physicians, Board of Medical Licensure, 
composition of - SB 19 

Residential building contractors, radon 
certification, exemption from - HB 272 

 

Oil and Natural Gas 

 
Oil 
and gas, fracking wastes, regulation of - 

HB 563 
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and gas, stratigraphic test wells, regu-
latory requirements for - SB 188 

Petroleum storage tank fund, tank 
removal, program extension for - HB 187 

 

Parental Rights 

 
Child 
permanency,  requirements for - SB 174 
support, guidelines table, update of - SB 

153 
Power of attorney, parental rights, tem-
porary designation of - HB 420 

Reasonable and prudent parent, care-
giver, standard for - SB 174 

 

Parks and Shrines 

 
Covered wooden bridge trail, development 
of - HJR 164 

 

Partnerships 

 
Public-private partnerships, state and 
local government, use by - HB 309 

 

Peace Officers and Law Enforcement 

 
Body-worn cameras, purchase, funds for - 
HB 124 

Booking photograph, commercial purpose 
with removal fee, prohibition against - HB 
132 

Cities, police, oaths for - SB 167 
Consolidated local governments, overtime 
calculations for - HB 149 

Federal peace officers, state law, authority 
under - HB 175 

Kentucky State Police, salary schedule, 
creation of - HB 52, HB 535 

Misdemeanor, arrest power for - HB 250 
Nonaccredited high school, graduation 
requirement for - HB 204 

Off-duty and retired peace officers, con-
cealed carry for - HB 314 

Peace officer professional standards, 
training hours, KLEC, establishment by - 
HB 473 

Sexual assault evidence collection kits, 
processing of - SB 63 

Personnel and Employment 

 
Consolidated local governments, law 
enforcement, overtime calculations for - 
HB 149 

Personnel Cabinet, assessments, allow-
ance of - HB 423 

Public school, principal, alternative selec-
tion process for - HB 184 

 

Pharmacists 

 
Biological products, requirements for - SB 
134 

Epinephrine auto-injectors, child-care 
centers, storage in - HB 148 

Home medical equipment service 
providers, CHFS, authority, transfer to - 
HB 562 

Pharmacies, administrative activities, 
expansion of - HB 527 

Pharmacy benefits managers, licensure of 
- SB 117 

 

Physicians and Practitioners 

 
Abortion, informed consent, clarification of 
- SB 4 

Advanced practice registered nurses, 
medical authorization for - SB 114 

Biological products, requirements for - SB 
134 

Board of Medical Licensure, appointments 
to - SB 19 

Death certificate, physician, prouncement 
by - HB 489 

Epinephrine auto-injectors, child-care 
centers, storage in - HB 148 

Health insurance, changes, notice, 
requirements for - SB 18 

Health insurance, provider agreements, 
changes, requirements for - SB 18 

Managed care organization, provider 
appeals process for - SB 20 

Pharmacy benefits managers, licensure of 
- SB 117 

Physician 
assistants, supervising physician counter-

signature, requirements for - SB 154 
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licensure, specialty certification and main-
tenance testing prohibited - SB 17 

Telehealth and home telemonitoring, 
services provided for - HB 95 

 

Plumbers and Plumbing 

 
Gray water plumbing systems, conserva-
tion credits for - HB 431 

 

Police, City and County 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

Body-worn cameras, purchase, funds for - 
HB 124 

CERS, retired police officers by cities, 
reemployment of - SB 206 

City police, oaths for - SB 167 
Emergency services personnel, health 
incentive program for – HB 384 

Misdemeanor, peace officer, arrest power 
of - HB 250 

Peace officer professional standards, 
training hours, KLEC, establishment by - 
HB 473 

Sexual assault evidence collection kits, 
processing of - SB 63 

 

Police, State 

 
Body-worn cameras, purchase, funds for - 
HB 124 

Booking photograph, commercial purpose 
with removal fee, prohibition against - HB 
132 

Deputy commissioner, appointment of - 
HB 570 

Death, in-the-line-of duty, benefits for- SB 
203 

Legislative security specialists, inclusion 
of - HB 570 

Misdemeanor, arrest power for - HB 250 
Promotions, minimum scores for - HB 570 
Salary schedule, creation of - HB 52, HB 
535 

Sexual assault evidence collection kits, 
processing of - SB 63 

State/Executive Branch Budget - HB 303 
 

Pollution 

 
Chemical weapons, treatment and dis-
posal, residuals, reclassification of - HB 
106 

Naturally occurring radioactive material, 
solid waste landfills, waste flows, control 
of - HB 563 

Petroleum storage tank fund, tank 
removal, program extension for - HB 187 

 

Poverty 

 
Homelessness prevention, expanded pilot 
project for - SB 225 

 

Probation and Parole 

 
Homelessness prevention, expanded pilot 
project for - SB 225 

State/Executive Branch Budget - HB 303 
 

Property 

 
Blighted and deteriorated property, emi-
nent domain, proceedings for - SB 230 

Cities, disposition of - SB 167 
 

Property Valuation Administrators 

 
Services, reasonable fee for - SB 64 
 

Public Advocate 

 
Juvenile courts, public proceedings, pilot 
project for - SB 40 

 

Public Assistance 

 
Amino acid-based elemental formula, 
benefit coverage of - SB 193 

Homelessness prevention, expanded pilot 
project for - SB 225 

 

Public Buildings and Grounds 

 
Public-private partnerships, state and 
local government, use by - HB 309 
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State/Executive Branch Budget - HB 303 
Urban-county governments, transient 
room tax for - HB 55  

 

Public Health 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

Amino acid-based elemental formula, 
benefit coverage of - SB 193 

Biological products, requirements for - SB 
134 

Breastfeeding awareness, importance, 
recognition of - SCR 9 

Colon cancer, underinsured individuals, 
screening, examination, and treatment 
program for - HB 115 

CPR training, high school, requirement for 
- SB 33 

Emergency services personnel, health 
incentive program for – HB 384 

Epinephrine auto-injectors, child-care 
centers, storage in - HB 148 

Living organ donation, promotion of - HB 
19 

Statewide Independent Living Council, 
administration of - SB 155 

 

Public Medical Assistance 

 
Pharmacy benefits managers, licensure of 
- SB 117 

Public assistance, ABLE account, non-
disqualification for - SB 179 

 

Public Officers and Employees 

 
Coroners, initial training, requirements for 
- HB 381 

Deputy coroners, failure to complete 
required training, suspension for - HB 
434 

Judicial Form Retirement System, 
technical corrections to - SB 113 

Kentucky Retirement Systems, retired re-
employment, volunteer service, 
exemption for - HB 153 

Reemployment after retirement, city 
elected officials, restrictions on - HB 281 

Retirement, agencies ceasing participa-

tion in the Kentucky Retirement Systems 
- SB 209 

State-administered retirement systems,  
actuarial reporting requirements for - HB 
238 
information, Public Pension Oversight 
Board, disclosure to - HB 271 

State/Executive Branch Budget - HB 303 
State Police retirement, in-the-line-of duty, 
benefits for - SB 203 

 

Public Records and Reports 

 
Booking photograph, commercial purpose 
with removal fee, prohibition against - HB 
132 

Fire department, financial and adminis-
trative report, requirement for - SB 249 

Marriage license, form for - SB 216 
Oil and gas, stratigraphic test wells, well 
records, confidentiality requirements for - 
SB 188 

Revenue Department, PVA, publication, 
personnel time for - SB 64 

State/Executive Branch Budget - HB 303 
 

Public Safety 

 
911 emergency services, funding of - HB 
585 

Breaks Interstate Park Commission, 
peace officers of - HB 609 

Emergency medical services providers, 
death in the line of duty, benefits for - SB 
43 

Epinephrine auto-injectors, child-care 
centers, storage in - HB 148 

Kentucky Emergency Response Commis-
sion, Agriculture Department, member-
ship of - HB 354 

Law enforcement, nonaccredited high 
school, graduation requirement from - 
HB 204 

Local Code enforcement, omnibus revi-
sions for - HB 422 

Prescribed fire program, safety require-
ments for - HB 208 
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Public Salaries 

 
Coroners, initial training, requirements for 
- HB 381 

Deputy coroners, failure to complete 
required training, suspension for - HB 
434 

State/Executive Branch Budget - HB 303 
 

Public Utilities 

 
Cell tower, location on state land, 
approval requirement for - SB 90 

Municipal electric boards, membership 
requirements for - SB 141 

State/Executive Branch Budget - HB 303 
Utility, abandonment, notice and insur-
ance coverage for - HB 261 

 

Public Works 

 
Public utility, services, abandonment, 
insurance coverage for - HB 261 

 

Publications 

 
Booking photograph, commercial purpose 
with removal fee, prohibition against - HB 
132 

Cities, property taxes, due date, require-
ments for - SB 167 

Purchasing, cities transfers between 
governmental agencies, newspaper bids, 
exemptions for - SB 167 

 

Purchasing 

 
Cities, transfers between governmental 
agencies, newspaper bids, exemptions 
for - SB 167 

Public-private partnerships, state and 
local government, use by - HB 309 

 

Real Estate 

 
Deed, filing requirement for - SB 122 
Real property filing requirements, Kenton 
County, 1860 Act, repeal of - HB 16 

 

Religion 

 
Place of worship, infants, safe havens for 
- HB 148 
 

Reorganization 

 
Advisory Council on Autism Spectrum 
Disorders, Executive Order 2015-397, 
confirmation of - SB 185 

Health and Family Services Cabinet, 
Executive Order 2015-386, confirmation 
of - HB 95 

Finance and Administration Cabinet, 
Executive Order 2015-836, confirmation 
of - SB 293 

State Fair Board, Executive Order 2015-
398, confirmation of - SB 191 

 

Reproductive Issues 

 
Abortion, informed consent, clarification of 
- SB 4 

 

Retirement and Pensions 

 
Closed 
city employee pension plans, actuarial 

reporting and board membership for - 
SB 46 

city pension plans, residual assets city 
upon payment of all benefits, return of - 
SB 46 

Judicial Form Retirement System, tech-
nical corrections to - SB 113 

Kentucky 
permanent pension fund, creation of - HB 
238 

Retirement Systems, reemployed officers 
in cities, contributions paid on - SB 206 

Retirement Systems, retired reemploy-
ment, volunteer service, exemption for - 
HB 153 

Retirement Systems, retirement plans 
established for agencies ceasing parti-
cipation - SB 209 

Public Pension Oversight Board, retire-
ment systems, data, disclosure of - HB 
271 
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Reemployment after retirement, city 
elected officials, restrictions on - HB 281 

State-administered retirement systems,  
 actuarial reporting requirements for - HB 
238 
information, Public Pension Oversight 
Board, disclosure to - HB 271 

State/Executive Branch Budget - HB 303 
State Police retirement, in-the-line-of duty, 
benefits for - SB 203 

 

Safety 

 
Minor in vehicle, removal, civil immunity 
for - SB 16 

Prescribed fire, safety requirements for - 
HB 208 

 

Sales 

 
Money Transmitters Act, services provider 
on behalf of seller of goods or services, 
exemption of - SB 118 

Prepaid wireless services, point of sale 
service charge, 911 emergency services, 
funding of - HB 585 

 

Secretary of State 

 
Elections, prohibitions on electioneering, 
private property, exception for - SB 169 

State/Executive Branch Budget - HB 303 
 

Sewer Systems 

 
Gray water permit, black water mixing, 
prohibition of and conservation credits 
for - HB 431 

Utility, abandonment, notice and  insur-
ance coverage for - HB 261 

 

Sheriffs 

 
Body-worn cameras, purchase, funds for - 
HB 124 

Breaks Interstate Park Commission, 
peace officers, approval of - HB 609 

Kentucky Law Enforcement Foundation 
Program, training hours, deputies, KLEC, 

establishment by - HB 473 
Misdemeanor, arrest power for - HB 250 
Peace officer professional standards, 
training hours, KLEC, establishment by - 
HB 473 

Sexual assault evidence collection kits, 
processing of - SB 63 

 

Short Titles and Popular Names 

 
John Mackey Memorial Act - SB 43 
Living Organ and Bone Marrow Donor 
Assistance Act of 2016 - HB 19 

Look Before You Lock Act - SB 16 
Noah's Law - SB 193 
Sexual Assault Forensic Evidence (SAFE) 
Act of 2016 - SB 63 

 

Small Business 

 
Commission on Small Business Advo-
cacy, Kentucky Economic Development 
Partnership, membership of - HB 216 

Disabled veteran-owned business, certi-
fication program, creation of - HB 183 

Governor’s School for Entrepreneurs, 
creation of - SB 296 

 

Special Districts 

 
Fire department, financial and adminis-
trative report, requirement for - SB 249 

 

Special Purpose Governmental Entities 

 
Fire department, financial and adminis-
trative report, requirement for - SB 249 

 

State Agencies 

 
Administrative regulations, omnibus revi-
sions relating to - SB 129 

Agriculture Department, aerial commercial 
facilities, regulation of – HB 38 

Alcoholic Beverage Control Department, 
duties of - SB 11 

Booking photograph, commercial purpose 
with removal fee, prohibition against - HB 
132 
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Books for Brains Program, board mem-
bers, expense reimbursement for - SB 
196 

Breaks Interstate Park Commission, 
peace officers of - HB 609 

Commission on Fire Protection Personnel 
Standards and Education, fire districts, 
dissolution of - HB 343 

Council on Postsecondary Education, 
State Authorization Reciprocity Agree-
ment - SB 140 

Education and Workforce Deveopment, 
Governor’s School for Entrepreneurs, 
creation of - SB 296 

Education Department, instructional 
hours, report on - HB 111 

Executive Branch Budget, supplemental 
appropriation for - HB 10 

Finance and Administration Cabinet, 
disabled veteran-owned business, certi-

fication of - HB 183 
reorganization, Executive Order 2015-

836, confirmation of - SB 293 
Fire Commission, departments with less 
than $100,000 revenues, compliance 
report, requirement for – SB 249 

Health and Family Services Cabinet, child 
abuse hotline number, school posting, 
requirement of - HB 111 

Health and Family Services Cabinet, child 
support, credit reports, use of - SB 238 

Judicial Branch Budget - HB 306 
Kentucky 
Educational Television programming, 

cable and satellite providers, encourage 
offering of - SCR 135 

Fire Commission, firefighters foundation 
program, training hours, setting of - HB 
473 

Interagency Council on Homelessness, 
creation of - SB 225 

Law Enforcement Council, peace officer 
professional standards, setting of - HB 
473 

Retirement Systems, retired reemployed, 
volunteer service, exemption for - HB 
153 

Retirement Systems, retirement plans 
established for agencies ceasing parti-
cipation - SB 209 

 

Kentucky Higher Education Assistance 
Authority, dual credit scholarship pro-
gram, creation of - HB 626 

Legislative Branch Budget - HB 499 
Libraries and Archives 
Department, 
Books for Brains Program, adminis-

tration of - SB 196 
marriage license, form for - SB 216 

Local Government Department, interlocal 
agreement, amendment of - HB 189 

Medicaid Services, 
Department, 
managed care organization, appeal pro-

cess for - SB 20 
waiver, submission of - HB 95 

Prescribed fire, state employee certified 
boss, liability coverage, waiver for - HB 
208 

Revenue 
Department, forms and instructions, 
publication of - SB 129 
Department, CMRS prepaid service 
charge, collection of - HB 585 

State 
Board of Elections, prohibitions on elec-

tioneering, private property, exception 
for - SB 169 

Police, salary schedule, creation of - HB 
52, HB 535 

State/Executive Branch Budget - HB 303 
Transportation 
Cabinet, Biennial Highway Construction 
Plan, FY 2016-2018 - HB 129 

Cabinet, honorary road naming, omnibus 
resolution for - HJR 5 

Cabinet, six year road plan, last four 
years of - HJR 160 

Cabinet Budget - HB 304 
 

State Employees 

 
Judicial Branch Budget - HB 306 
Legislative security specialists, Kentucky 
State Police, inclusion as - HB 570 

Prescribed fire, state employee certified 
boss, liability coverage waiver for - HB 
208 

State 
Police, 
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Promotions, minimum scores for - HB 
570 

salary schedule, creation of - HB 52, 
HB 535 

State/Executive Branch Budget - HB 303 
Transportation Cabinet Budget - HB 304 
 

State Symbols and Emblems 

 
ALS Awareness Day, February 21, 
designation of - SB 211 

 

Studies Directed 

 
Free-roaming Horse Task Force, estab-
lishment of - HCR 101 

Kentucky 225th Anniversary Commission, 
study by - HJR 197 

Kentucky Workers’ Compensation Task 
Force, creation of - HCR 185 

Legislative Research Commission, muni-
cipal bankruptcy, study of - HCR 13 

Public Pension Oversight Board, state-
administered retirement systems, admin-
istration and investment, study of - HB 
271 

Water resources, Division of Water, study 
by - HJR 152 

 

Sunday Closing 

 
Reorganization, Department of Revenue, 
Executive Order 2015-836, confirmation 
of - SB 293 

 

Taxation 

 
City property taxes, publication, due date, 
requirements for - SB 167 

Coal severance and processing tax, 
refunds of - HB 52 

Coal severance distribution, modification 
of - HB 423 

Income 
tax, Internal Revenue Code reference, 

update of - HB 15, HB 423 
tax, Kentucky Education Savings Plan, 
contributions, deduction for - HB 423 

tax, noise insulation, tax credit, creation 
of - HB 423 

Insurance premium and retaliatory taxes, 
general fund, credit to - HB 423 

Kentucky Industrial Revitalization Act, 
supplemental projects, tax incentives for 
- HB 535 

Local property tax, exemptions for certain 
data centers - HB 237 

Motor vehicle tire fee, extension of - HB 
423 

Organ donation, income tax credit, cre-
ation of - HB 19 

Property 
tax, certain data centers, exemptions for 
- HB 52 
tax, municipal solid waste disposal 
facilities, modification of - HB 402 

Revenue 
Department, forms and instructions, 
publication of - SB 129 
measures, State/Executive Branch 
Budget - HB 423 

Sales 
and use tax, 
 bees, commercial enterprise, exemption 
of - HB 423 
disregarded entity, exemption for - HB  

52 
drugs and over-the-counter medicine, 

agriculture, exemption for - HB 423 
nonprofit entity, treatment of - HB 52 

Transient room tax, urban county govern-
ments, authorization for - HB 55  

Water withdrawal fees, state and local 
taxes, exemption from - HB 423 

 

Taxation, Income – Corporate 

 
Internal Revenue Code reference, update 
to - HB 15 

Kentucky Industrial Revitalization Act, 
supplemental projects, tax incentives for 
- HB 535 

Noise insulation, tax credit, creaton of - 
HB 423 

Organ donation, tax credit, creation of - 
HB 19 
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Taxation, Income – Individual 

 
Internal Revenue Code reference, update 
to - HB 15, HB 423 

Kentucky 
Education Savings Plan, contributions, 

deduction for - HB 423 
Industrial Revitalization Act, supple-

mental projects, tax incentives for - HB 
535 

Noise insulation, tax credit, creation of - 
HB 423 

Organ donation, tax credit, creation of - 
HB 19 

 

Taxation, Property 

 
Cities, property taxes, due date, require-
ments for - SB 167 

Data centers, exemptions for - HB 237 
Municipal solid waste disposal facilities, 
modifications for - HB 402 

Tax delinquency diversion program, crea-
tion of - SB 230 

 

Taxation, Sales and Use 

 
Bees, commercial enterprise, exemption 
of - HB 423 

Disregarded entity, exemption for - HB 52 
Drugs and over-the-counter medicine, 
agriculture, exemption for - HB 423 
Nonprofit entity, treatment of - HB 52 
Reference tobacco products, definition of - 
HB 83 

Steel blast furnace projects, exemption for 
- HB 535 

 

Taxation, Severance 

 
Coal severance and processing tax, 
refunds of - HB 52 

Coal severance distribution, modification 
of - HB 423 

 

Teachers 

 
Bullying, prohibition of - SB 228 
 

CPR training, high school, requirement for 
- SB 33 

Employment, superintendent, spouse, 
hiring of - HB 184 

Instructional hours, 
completion, plan for - HB 111 
June 5, 2016, waiver after - HB 111 

 

Telecommunications 

 

911 emergency services, funding of - HB 
585 

Cell tower, location on state land, 
approval requirement for - SB 90 

Harassment, electronic forms of - HB 162 
Kentucky Educational Television program-
ming, cable and satellite providers, 
encourage offering of - SCR 135 

 

Television and Radio 

 

Kentucky Educational Television program-
ming, cable and satellite providers, 
encourage offering of - SCR 135 

 

Tobacco 

 
Reference tobacco products, definition of - 
HB 83 

State/Executive Branch Budget - HB 303 
 

Tourism 

 
Covered wooden bridge trail, development 
of - HJR 164 

Kentucky 225th Anniversary Commission, 
creation of - HJR 197 

State/Executive Branch Budget - HB 303 
 

Trade Practices and Retailing 

 
Booking photograph, commercial purpose 
with removal fee, prohibition against - HB 
132 

 

Traffic Safety 

 
Authorized public consumption license for 
commercial quadricycles, regulation of - 
SB 11 
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DUI, penalties for - SB 56 
Stopped vehicle prohibition, solid waste 
vehicles, exemption for - SB 84 

 

Transportation 

 
Advanced practice registered nurses, 
medical authorization for - SB 114 

Authorized public consumption license for 
commercial quadricycles, regulation of - 
SB 11 

Automobile service contract insurance, 
reimbursement policy for - SB 58 

service contract, definition of- SB 58 
Biennial Highway Construction Plan, FY 
2016-2018 - HB 129 

Minor in vehicle, safety, heatstroke, edu-
cation about - SB 16 

Motor 
vehicle transfer, receipt of documents, 

acknowledgement of - HB 382 
vehicles, security interest, termination 

statements for - SB 74 
Operator’s licenses and personal I.D. 
cards, federal REAL ID Act, compliance 
with - SB 245 

Overdimensional steel products, permit 
process for - SB 170 

Public-private partnerships, certain trans-
portation projects, use for - HB 309 

Six year road plan, last four years of - 
HJR 160 

Stopped vehicle prohibition, solid waste 
vehicles, exemption for - SB 84 

Transportation Cabinet Budget - HB 304 
 

Treasurer 

 
Seek funding, ABLE account, report for - 
SB 179 

State/Executive Branch Budget - HB 303 
 

Unemployment Insurance 

 
Successor employers, petition by - HB 
150 
 

Uniform Laws 

 
Uniform Interstate Family Support Act, 

support enforcement agency, 
 clarification of - SB 238 
 

United States 

 
Federal peace officers, state law, authority 
under - HB 175 

Homeland Security, electronic shipping 
information, advance screening for in-
bound packages, urging of - HCR 187 

 

Universities and Colleges 

 
Comprehensive transition program, KEES 
award for - HB 158 

Council on Postsecondary Education, 
State Authorization Reciprocity Agree-
ment - SB 140 

Kentucky workforce investment initiative, 
creation of - HB 15, HB 626 

Performance-based funding, creation of - 
HB 15, HB 626 

Property, cell tower, Public Service Com-
mission, approval by - SB 90 

Public-private partnerships, state govern-
ment and universities, use by - HB 309 

Reference tobacco product, sale or trans-
fer, authorization for – HB 83 

State/Executive Branch Budget - HB 303 
Tuition, military reservists, waiver for - HB 
276 

Work ready scholarship, requirements for 
- HB 626 

 

Veterans' Affairs 

 
Compulsory attendance, military service, 
considered present for - SB 256; HB 87 

Disabled veteran-owned business, certifi-
cation program, creation of - HB 183 

Governor's Advisory Board for Veterans' 
Affairs, composition of - HB 487 

Honorary road naming, omnibus resolu-
tion for - HJR 5 

Military service members and veterans, 
licensing and certification of - HB 225 

Operator’s licenses and personal I.D. 
cards, designation on - SB 245 

Welcome Home Vietnam Veterans Day, 
March 30, designation of - SB 178 
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Women Veterans Program, administrative 
regulations, provision for - SB 128 

 

Veterinarians 

 
Veterinary practice, revisions to - SB 242 
 

Vetoed Legislation 

 
Biennial Highway Construction Plan, FY 
2016-2018 - HB 129 (line item) 

Books for preschool children - SB 196 
Child support - SB 153 
Executive Branch Budget - HB 303 (line 

item) 
Executive Branch Budget supplemental 

appropriation - HB 10 (line item) 
Judicial Branch Budget - HB 306 (line 
item) 
Occupational licensure for military service 

members and veterans - HB 225 
Organ and bone marrow donation - HB 19 
REAL ID Act - SB 245 
Revenue measures - HB 423 
Transportation Cabinet Budget - HB 304 
(line item) 

Unemployment insurance, successor em-
ployers - HB 150 

Utilization review - SB 22 
Work Ready Scholarship Program - HB 
626 
 

Wages and Hours 

 
Consolidated local governments, law 
enforcement, overtime calculations for - 
HB 149 

 

Waste Management 

 
Chemical weapons, treatment and dis-
posal, residuals, reclassification of - HB 
106 

Low-level radioactive material, oil and 
gas, special wastes, import, prohibition 
against - HB 563 

Naturally occurring radioactive material, 
solid waste, fracking waste, importation, 
control of - HB 563 

Property tax, municipal solid waste dis-

posal facilities, modification of - HB 402 
Solid waste vehicles, stopped vehicle pro-
hibition, exemption for - SB 84 

 

Water Supply 

 
Gray water plumbing systems, conser-
vation credits for - HB 431 

Kentucky Water Resources Board, estab-
lishment of - HB 529 

Utility, abandonment, notice and  insur-
ance coverage for - HB 261 

Water resources, Division of Water, study 
by - HJR 152 
 

Waterways and Dams 

 
Kentucky Water Resources Board, 
establishment of - HB 529 

Water resources, Division of Water, study 
by - HJR 152 

 

Weights and Measures 

 
Seed types, regulatory requirements for - 
HB 497 

 

Wines and Wineries 

 
Alcoholic beverage control law, revision of 
- SB 11 

 

Women 

 
Abortion, informed consent, clarification of 
- SB 4 

Breastfeeding awareness, importance, 
recognition of - SCR 9 

Women Veterans Program, administrative 
regulations, provision for - SB 128 

 

Workers’ Compensation 

 
Kentucky Workers’ Compensation Task 

Force, creaton of - HCR 185 
State/Executive Branch Budget - HB 303 
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2016 ETHICS UPDATE 
Professor William H. Fortune, Chair KBA Ethics Committee 

 
 

 
I. DEVELOPMENTS 

 
A. "Limited Scope Representation." Persels & Assocs. v. Capital One 

National Bank, 481 S.W.3d 501 (Ky. 2016).  Persels lays out the rules for 
limited representation: 
 
1. There's nothing wrong with being paid for work behind the scenes 

for a pro se litigant. 
 
2. The litigant does not have to be indigent. 
 
3. Informed consent of the client. 
 
4. If all the attorney does is draft (or help draft) the initial pleadings, 

the following statement (or its equivalent) must appear 
somewhere on the pleadings: "Prepared by or with Assistance of 
Counsel." The attorney's name is not required. 

 
5. If the attorney takes an active role thereafter, the attorney must 

disclose his or her role to the court and the opponent. This 
includes name, contact information, and the nature of the 
agreement with the client. 

 
6. The disclosure in (4) does not constitute an entry of appearance. 
 
7. In all cases of limited representation, the attorney is required to 

adequately investigate the facts to ensure that pleadings and 
documents are filed in good faith. 

 
8. The fee paid for a limited representation must be reasonable.  
 
9. If the court concludes that a limited representation is un-

reasonable it may order the attorney to cease and desist. 
 

The unresolved issues: 
 

1. How does Persels affect non-litigation work? 
 
2. Does Persels apply (is there an attorney client relationship) if all 

the attorney does is help a pro se litigant fill out a form (the form 
for administration of an estate for example)? 

 
3. What is meant by the 7th requirement above? 
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B. New solicitation rule (4.5) (moved from chapter 7): 
 
1. Rule 4.5 allows lawyers to solicit former clients (the ABA rule); 

Rule 7.09 did not. 
 
2. Rule 4.5 requires advertising material to be labeled "Advertising 

Material." 
 
3. Unlike the former rule, Rule 4.5 does not specify the font. 

 
C. A new rule for suspended lawyers but no rule for disbarred lawyers. 

Highlights of new Rule 5.7: 
 

1. A firm hiring a suspended lawyer must restrict and monitor the 
lawyer. 

 
2. List of prohibited activities; more restrictive than the paralegal rule 

(SCR 3.700). 
 
3. Firm cannot hire a lawyer who was working for the firm at the time 

of suspension. 
 
4. Before hiring, firm must notify bar counsel and keep bar counsel 

informed. 
 
D.  Elimination of the warning in Rule 7.10 about client testimonials in lawyer 

advertising.  
 
E.  The big change – no more need to submit advertisements to the 

Advertising Commission. You can if you want an opinion to protect 
against discipline. 

 
II. INTERESTING ISSUES  

 
A. The distinction between splitting a fee and outsourcing. 

 
1. Firm A refers a case to Firm B and the firms split the fee. Client 

consent in writing is required and the lawyers in A and B firms are 
jointly responsible to the client (or paid in proportion to work 
done). Rule 1.5 

 
2. However, if Firm A hires Firm B, the rule does not require client 

consent and Firm B is not liable to the client for A's wrongdoing 
(but A would be responsible for B's wrongdoing). 

 
3. ABA 08-451 is an opinion about outsourcing legal and 

investigative work; the ABA Committee opined that a lawyer 
should keep the client notified about outsourcing and obtain client 
consent for the disclosure of confidential information. 
 

  

https://govt.westlaw.com/kyrules/Document/ND2E475B09F3C11E59891923A4484C9F7?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Browse/Home/Kentucky/KentuckyCourtRules/KentuckyStatutesCourtRules?guid=NACA4B470A79211DAAB1DC31F8EB14563&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/ND2E475B09F3C11E59891923A4484C9F7?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/ND2E475B09F3C11E59891923A4484C9F7?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/ND2E475B09F3C11E59891923A4484C9F7?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NE3BCE6109F3C11E596D2EF20D0A1F4D6?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.700.pdf
https://govt.westlaw.com/kyrules/Document/N44B1F530A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NF3085940A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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B. Is it permissible to pay a lawyer for a recommendation?

1. ABA rule (7.2(b)) says an attorney may not give anything of value 
to a person for recommending the lawyer (with exceptions). Prior 
to August 1, 1992, Kentucky's rule was the same. At that time, 
however, as part of a re-writing of the advertising rules, the Court 
amended the Kentucky rule (7.20) to read "give anything of value 
to a non-lawyer for recommending the lawyer's services."  Why 
was the rule amended? Did the Court intend to allow a lawyer to 
pay a referral fee to another lawyer?

2. The comments to Rule 7.20 are ambiguous. Comment (2) to Rule 
7.20 states that a lawyer cannot pay another person for a referral, 
but Comment (5) to 7.20 suggests that it's okay to pay a lawyer a 
referral fee.

C. The refundable non-refundable retainer. Rule 1.5(f): A unique provision.

1. The rule's requirements.

2. The fee must be reasonable which means that a client might be 
entitled to a partial refund.

3. The attorney is entitled to keep part of the fee if the client 
terminates the relationship. Quantum meruit approach.

D. Kentucky's unique screening rule: Rule 1.10(d). The ABA rule (and most 
states) allow Firm A to screen a lawyer who is personally conflicted 
because of work in Firm B, a former firm, (e.g. while in Firm B, Lawyer 
represented Client X, now Firm A's adversary, on a related matter). 

Kentucky is in accord with the ABA rule but goes farther: Kentucky Rule 
1.10 allows Firm A to screen a lawyer who is personally conflicted 
because of work in Firm A, the present firm (e.g. while in Firm A, Lawyer 
represented Client X, now Firm A's adversary, on a related matter).

E. Unlike the Model Rule (1.15), the Kentucky rule omits any express 
obligation to take into account the interest of third parties who claim an 
interest in funds or property held by the attorney.

1. Except as stated in this Rule or by agreement with the client a 
lawyer shall promptly deliver to the client any funds or property 
that the client is entitled to receive. Rule 1.15(b).

2. This is a trap. Lawyers need to be careful – Medicare and 
Medicaid liens, provisions in ERISA plans.

F. Confidentiality (1.6). The Kentucky rule does not include the Model Rule 
provisions (1.6)(b)(2) and (3) that allow an attorney to reveal client 
confidential information to prevent the client from using the attorney's 

http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_7_2_advertising.html
https://govt.westlaw.com/kyrules/Document/N46420B10A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N46420B10A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N46420B10A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N46420B10A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N46420B10A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NF3085940A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_10_imputation_of_conflicts_of_interest_general_rule.html
https://www.law.cornell.edu/ethics/ky/code/KY_CODE.HTM#Rule_1.10
https://www.law.cornell.edu/ethics/ky/code/KY_CODE.HTM#Rule_1.10
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_15_safekeeping_property.html
https://www.law.cornell.edu/ethics/ky/code/KY_CODE.HTM#Rule_1.15
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.6).pdf
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_6_confidentiality_of_information.html
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services to commit a crime or fraud that might cause substantial financial 
injury. 
 
In Kentucky an attorney may withdraw and disavow any documents the 
client is using to commit the crime or fraud. 

 
G. Fairness to opposing party and counsel (3.4). Unlike the Model Rule, 

Kentucky makes it unethical to present or threaten to present ethical or 
criminal charges solely to obtain an advantage in a civil or criminal matter. 
SCR 3.4(f).  
 

H. Lawyer Larry represents a corporation in a particular matter. Does Larry 
represent all employees? Or does it depend on context? 
 
The loading dock hypo: Acme Corp has four employees with relevant 
information about a case in which Pete, while delivering goods to Acme, 
was injured by the alleged negligence of Bob.  In addition to Bob, Carl, an 
employee working on the dock at the time, and Diana, a secretary taking 
a smoke break, saw the accident.  Ann is Acme's CEO and is responsible 
for safety.  
 
Acme's lawyer took statements from all four employees and told them not 
to talk to Pete's lawyer.  Pete's lawyer ignored this directive and tried to 
talk to all four employees.  Pete's lawyer scheduled all four employees for 
depositions; Acme's lawyer appeared and stated he represented the 
witnesses and what the witnesses told him was within the attorney client 
privilege.  

 
1. Which of the statements from the four employers to Acme's lawyer 

are within the attorney client privilege? 
 

KRE 503(a)(2) (the attorney client privilege rule) defines "the 
client" as an employee who makes or receives a confidential 
communication: in the course and scope of his employment, 
concerning the subject matter of his employment, to effectuate 
legal representation for the client. 

 
2. Was it ethical for Acme's lawyer to direct the four employees not 

to talk to Peter's lawyer? 
 

Unlike the Model Rule, Kentucky Rule 3.4(g) limits the agents who 
can be asked to refrain from voluntarily giving information to 
another party. It is improper unless the agent is one who 
supervises, directs, or regularly consults with the client concerning 
the matter or has authority to obligate the client with respect to the 
matter.  

 
3. Was it ethical for Peter's lawyer to try and talk to the employees 

without Acme's consent? 
 

http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(3.4).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(3.4).pdf
http://www.lrc.ky.gov/statutes/statute.aspx?id=20377
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(3.4).pdf
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Comment to Rule 4.2 specifies the employees of an entity who 
cannot be contacted without the consent of the entity's lawyer: one 
who supervises, directs, or regularly consults with the client 
concerning the matter or has authority to obligate the client with 
respect to the matter, or whose act or omission in connection with 
the matter may be imputed to the organization for purposes of 
criminal or civil liability. 
 

4. Whom does Acme's lawyer represent at the deposition? 
 

I. The Unnamed Attorney issue, Ky. Bar Ass'n. v. Unnamed Attorney, 414 
S.W.3d 412 (Ky. 2013). A, B and C sue D, who settles A's claim with 
confidentiality a condition of settlement. Have the attorneys for A and D 
acted unethically?  
 
No, according to Professor Grace Giesel, former chair of the Ethics 
committee; she sent a letter to hotline lawyers interpreting Unnamed 
Attorney as applicable only to confidentiality agreements that attempt to 
prevent parties from cooperating with bar counsel or prosecutions. 
 

J. Prosecutors (3.8). The Kentucky rule does not include Model Rule 3.8(c), 
making it unethical for a prosecutor to seek to obtain from an 
unrepresented accused a waiver of important pretrial rights, such as the 
right to a preliminary hearing.  Just an oversight? 
 
Kentucky Rule 3.8 does not include the Model Rule provisions (g) and (h) 
that obligate prosecutors, on discovery of new evidence, to take remedial 
action to reopen a case of possible wrongful conviction. 

 
K.  Documents from an unauthorized source. In Kentucky, Rule 4.4 requires 

a lawyer who receives an inadvertently sent document to: 1) stop reading; 
2) notify the sender; and 3) abide by the sender's instructions. Kentucky 
rule 4.4(b). Possible waiver of privilege by the sender. 
 
There is no comparable rule for documents received from an 
unauthorized source.  What should (must) the lawyer do? It is a 
dangerous situation with possible criminal exposure. It would be wise to 
tell the apparent owner (as you would with a document inadvertently sent) 
and abide by the owner's instructions. 

 
L.  Solicitation. Kentucky Rule 4.6 provides for forfeiture of fees for client 

services paid to a lawyer for employment arising from unethical or illegal 
solicitation. There is no Model Rule counterpart. 

 
M. Unauthorized practice. Kentucky's version of 5.5 does not include an 

exception for temporary services by an out-of-state attorney "reasonably 
related to the lawyer's practice in a jurisdiction in which the lawyer is 
admitted."  This is a significant difference; unlike the Model Rule, the 
Kentucky rule does not allow out-of-state lawyers to take on new client 
matters related to the lawyer's practice. 
 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(3.8).pdf
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_3_8_special_responsibilities_of_a_prosecutor.html
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(3.8).pdf
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_3_8_special_responsibilities_of_a_prosecutor.html
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.6).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(5.5).pdf
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_5_unauthorized_practice_of_law_multijurisdictional_practice_of_law.html
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Is there a move to loosen the rule? 
 
Kentucky Rule 5.5(c) directs the out-of-state lawyer to the pro hac vice 
requirements of SCR 3.030(2). That rule requires association with a 
Kentucky lawyer and payment of a fee of $330 (!), which equals one 
year's dues, to the KBA.   

 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(5.5).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.030.pdf
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50th ANNIVERSARY OF THE KETUCKY CIVIL RIGHTS ACT 
Reprinted with permission from the Kentucky Commission on Human Rights

1
  

 

 
 

THE KENTUCKY CIVIL RIGHTS ACT OF 1966: "A 

GREAT STEP FORWARD . . . 

AND A GREAT BEACON LIGHT OF HOPE" 
 

Martin Luther King, Jr. 

 
 
 
 
 

 
330P EST JAN 28 66 CTA20 

AA405 A LLM205 PD FAX ATLANTA GA 28 307P EST  

GOV EDWARD BREATHITT 

STATE CAPITOL FRANKFORT KY 

 MAY I COMMMEND YOU FOR YOUR COURAGEOUS AND 

FORTHRIGHT LEADERSHIP IN PAVING THE WAY FOR THE 

PASSAGE OF THE STRONG AND ENPORCEABLE PUBLIC 

ACCOMMODATIONS AND FAIR EMPLOYMENT LEGISLATI ON. THIS 

IS A MILESTONE FOR A SOUTHERN STATE, AND INDEED, A 

GREAT STEP FORWARD FOR ANYSTATE. 

THE PASSAGE OF THIS BILL WI LL SERVE AS A GREAT 

BEACON LIGHT OF HOPE FOR ALL MEN OF GOODWILL AND 

HOPEFULLY INSPIRE OTHER STATES TO FOLLOW SUIT.YOUR 

BROAD HUMANITARIAN CONCERN AND YUR UNSWERVI NG 

DEVOTION TO THE PRICIPILES OF FREEEDDM AND HUMAN 

DIGNITY WILL CARVE FOR YOU AND IMPERISHABLE NICHE IN 

THE ANNALS OF THE STRUGGLE FOR THE BROTHERHOOD OF MAN 

MARTIN LUTHERKING JR 
 

 
 

                                                
1
 The materials regarding the Kentucky Civil Rights Act Enforcement History Highlights are used 

with permission of the Kentucky Commission on Human Rights. Kentucky Commission on Human 
Rights, 332 West Broadway, Suite 1400, Louisville, KY 40202. 1-800-292-5566. 
www.kchr.ky.gov.  

Western Union 

Telegram 

http://www.kchr.ky.gov/
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 A RESOLUTION commemorating the 50th anniversary of the Kentucky Civil 
Rights Act of 1966 and its administrative enforcement by the Kentucky Commission on 
Human Rights. 
 
 WHEREAS, on January 27, 1966, Governor Edward T. Breathitt signed the 
Kentucky Civil Rights Act of 1966 into law, which prohibited discrimination in the 
employment and public accommodations based on race, color, national origin, or 
religion; and  
 
 WHEREAS, prior to the passage of the Kentucky Civil Rights Act, discrimination 
in employment and public accommodations was not only practiced in Kentucky, it was 
often required by state law; and 
 
 WHEREAS, thousands of citizens of the Commonwealth of Kentucky, from all 
walks of life, struggled bravely and patiently to achieve passage of the Kentucky Civil 
Rights Act of 1966, overcoming seemingly insurmountable obstacles and setbacks; and 
 
 WHEREAS, upon passing of the Kentucky Civil Rights Act of 1966, Kentucky 
became the first state south of the Mason-Dixon Line to enact civil rights legislation that 
not only prohibited discrimination in employment and public accommodations, but also 
included administrative and judicial enforcement powers; and 
 
 WHEREAS, at the time of its passage, Dr. Martin Luther King Jr. proclaimed the 
Kentucky Civil Rights Act to be  "…the strongest and most comprehensive civil rights bill 
passed by a Southern state"; and 
 
 WHEREAS, subsequent to its passage, the Kentucky Civil Rights Act of 1966 
became a model for other Southern states to enact similar civil rights legislation; and  
 
 WHEREAS, the Kentucky Civil Rights Act of 1966 conferred administrative 
enforcement powers upon the Kentucky Commission on Human Rights; and 
 
 WHEREAS, The Kentucky Commission on Human Rights is the state agency 
charged with the enforcement of the Kentucky Civil Rights Act, which has been 
expanded by a succession of amendments to prohibit discrimination in employment, 
public accommodations, housing, and credit transactions based on race, national origin, 
religion, sex, age, familial status (housing only), disability, and smoking status 
(employment only); and 
 
 WHEREAS, since the passage of the Kentucky Civil Rights Act of 1966, along 
with its expanded protections, the Kentucky Commission on Human Rights has filed, 
investigated, and adjudicated more than 11,000 complaints of discrimination in 
employment, public accommodations, housing, and credit transactions, all to the great 
benefit of the citizens of the Commonwealth of Kentucky; 
 
 NOW THEREFORE,  
 
Be it resolved by the Senate of the General Assembly of the Commonwealth of 
Kentucky: 
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Section 1. The members of the Senate stand united in their commemoration of 
the 50th anniversary of the enactment of the Kentucky Civil Rights Act.  

 
Section 2. The members of the Senate stand united in commending the 

diligent work of the Kentucky Commission on Human Rights to enforce the Kentucky Civil 
Rights Act, thereby promoting civil rights and providing a great service to all citizens of 
the Commonwealth.  

 
Section 3. The Senate encourages all Kentuckians to celebrate the 

achievements this great Commonwealth has made in the area of civil rights and give 
pause to recall the many sacrifices of the men and women who so bravely pushed for 
the enactment of the Kentucky Civil Rights Act of 1966.  

 
Section 4.  The Clerk of the Senate is directed to transmit a copy of this 

Resolution to Senator Gerald A. Neal. 
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KRS 344.020  Purposes and construction of chapter – Effect. 

 
(1) The general purposes of this chapter are: 
 

(a) To provide for execution within the state of the policies embodied in the 
Federal Civil Rights Act of 1964 as amended (78 Stat. 241), Title VIII of 
the Federal Civil Rights Act of 1968 (82 Stat. 81), the Fair Housing Act as 
amended (42 U.S.C. 360[sic]), the Federal Age Discrimination in 
Employment Act of 1967 (81 Stat. 602), the Americans with Disabilities 
Act of 1990 (P.L. 101- 336), and the Civil Rights Act of 1991 as amended 
(P.L. 102-166, amended by P.L. 102-392); 

 

(b) To safeguard all individuals within the state from discrimination because 
of familial status, race, color, religion, national origin, sex, age forty (40) 
and over, or because of the person's status as a qualified individual with a 
disability as defined in KRS 344.010 and KRS 344.030; thereby to protect 
their interest in personal dignity and freedom from humiliation, to make 
available to the state their full productive capacities, to secure the state 
against domestic strife and unrest which would menace its democratic 
institutions, to preserve the public safety, health, and general welfare, and 
to further the interest, rights, and privileges of individuals within the state; 

 

(c) To establish as the policy of the Commonwealth the safeguarding of the 
rights of an individual selling or leasing his primary residence through 
private sale without the aid of any real estate operator, broker, or 
salesman and without advertising or public display. 

 
(2)  This chapter shall be construed to further the general purposes stated in this 

section and the special purposes of the particular provision involved. 
 
(3)  Nothing in this chapter shall be construed as indicating an intent to exclude local 

laws on the same subject matter not inconsistent with this chapter. 
 
(4)  Nothing contained in this chapter shall be deemed to repeal any other law of this 

state relating to discrimination because of familial status, race, color, religion, 
national origin, sex, age forty (40) and over, or because of the person's status as 
a qualified individual with a disability as defined in KRS 344.030. 

 
Effective:  July 15, 1994 
History:  Amended 1994 Ky. Acts ch. 378, sec. 1, effective July 15, 1994. 
a€" Amended 1992 Ky. Acts ch. 282, sec. 2, effective July 14, 1992. – 
Amended 1980 Ky. Acts ch. 245, sec. 2, effective July 15, 1980. –
Amended 1974 Ky. Acts ch. 104, sec. 2. – Amended 1972 Ky. Acts ch. 
255, sec. 2. – Amended 1968 Ky. Acts ch. 167, sec. 2. – Created 1966 
Ky. Acts ch. 2, Art. I, sec. IO I, Art. 6, sec. 604(a), and A1t 7, sec. 707. 

 
 
 
 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32602
https://www.gpo.gov/fdsys/granule/STATUTE-78/STATUTE-78-Pg241/content-detail.html
https://www.gpo.gov/fdsys/pkg/STATUTE-82/pdf/STATUTE-82-Pg367.pdf
https://www.gpo.gov/fdsys/granule/STATUTE-81/STATUTE-81-Pg602/content-detail.html
http://library.clerk.house.gov/reference-files/PPL_101_336_AmericansWithDisabilities.pdf
http://uscode.house.gov/statutes/pl/102/166.pdf
http://uscode.house.gov/statutes/pl/102/392.pdf
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32600
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32604
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32604
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Kentucky Commission on Human Rights 
Kentucky Civil Rights Act Enforcement History Highlights 

 
The Kentucky Commission on Human Rights is the state government authority that 
protects people from discrimination by enforcing laws that guarantee civil rights. The 
agency receives and initiates, investigates, conciliates, mediates, and rules upon 
complaints alleging violations of the Kentucky Civil Rights Act (Kentucky Revised 
Statues Chapter 344). Through affiliations with the U.S. Dept. of Housing and Urban 
Development and the U.S. Equal Employment Opportunity Commission, the Kentucky 
Human Rights Commission enforces the United States Civil Rights Act. 
 
The commission consists of the executive director, agency personnel, and the board of 
commissioners. With headquarters in Louisville and the Northern Kentucky office in 
Covington, the Kentucky Commission on Human Rights has opened doors of opportunity 
for thousands of people since its establishment. 
 
When the Kentucky General Assembly and Gov. Bert Combs created the Kentucky 
Commission on Human Rights in 1960, the job of the agency was to encourage fair 
treatment, foster mutual understanding and respect, and discourage discrimination 
against any racial or ethnic group or its members. In 1966, the commission role 
expanded with passage of the Kentucky Civil Rights Act, which was signed by Gov. 
Edward T. Breathitt. The Act makes discrimination illegal and makes the Kentucky 
Commission on Human Rights the statutory authority to enforce the law for the people of 
the Commonwealth of Kentucky. The law made Kentucky the first state in the south to 
prohibit discrimination. 
 
Initially, the Kentucky Civil Rights Act prohibited discrimination in employment and public 
accommodations based on race, national origin, color and religion. The Kentucky Fair 
Housing law was added to the Kentucky Civil Rights Act on March 15, 1968, with 
Kentucky becoming the first state in the south to enact a statewide fair housing law. 
Throughout the years, the Kentucky Civil Rights Act has expanded through a number of 
other amendments. Now, the Kentucky Civil Rights Act makes it unlawful to discriminate 
against people in the areas of employment, financial transactions, housing and public 
accommodations. Discrimination is prohibited in these areas based on race, color, 
religion, national origin, gender, and disability. In employment, discrimination is further 
prohibited on the basis of age (forty-years and over) and on the basis of tobacco-
smoking status. In housing, discrimination is further prohibited based on familial status, 
which protects people with children in the household under the age of eighteen-years old 
and protects women who are pregnant. It is also a violation of the law to retaliate against 
a person for complaining of discrimination to the commission or acting as a witness in a 
discrimination complaint case. 
 
On the following pages are a few examples of the many cases the Kentucky 
Commission on Human Rights has ruled upon during its enforcement history. 
 
 
 
 

                                                
 Kentucky Commission on Human Rights; 332 West Broadway, Suite 1400; Louisville, Kentucky 
40202; 1.800.292.5566; www.kchr.ky.gov.  

http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38920
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38920
http://www.kchr.ky.gov/
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1967 
 

 Kentucky Commission on Human Rights' first public accommodation hearing is 
held May 26, 1967, involving Bennett v. Don's Trip Inn Tavern, which resulted in 
an order for the Tavern to serve all customers regardless of race, color, religion, 
or national origin. 

 

 In May 25, 1967, Kentucky Commission on Human Rights holds public hearing at 
Simpson County Courthouse in Franklin, Ky. In the case of Commissioner 
Palmer v. Franklin/ Simpson County Memorial Swimming Pool; the commission 
ordered the pool desegregated. 

 
1971 

 

 Public housing authorities in four Kentucky cities have been charged with 
maintaining patterns of racial segregation in assigning of occupants to housing 
projects. The four housing authorities charged with unlawful discrimination are 
Covington, Murray, Owensboro and Richmond. Commissioner F.G. Sampson of 
the Commission initiated the complaint, which was filed after a Commission study 
of occupancy patterns of segregation. The projects were either all African 
American or all Caucasian. 

 
1972 
 

 Kentucky Commission on Human Rights required private employment services in 
Louisville to quit using the "Wonderlic" aptitude test to screen applicants. The 
Wonderlic tests individuals on information and experiences generally known by 
the white middle class individual, includes questions about the meaning of such 
terms as RSVP., A.D., and 45 Love. The test is not used to determine ability to 
perform a specific job nor has the test been validated as an effective measure of 
job success. This represents the first time the Commission has obtained a 
conciliation agreement to ban the use of a discriminatory test. By prohibiting 
further use of the test, the Commission made its first application of the 1970 
Supreme Court decision in the case of Griggs v. Duke Power. 

 

 Complainant Lt. James Armstead, an African American officer in the U.S. Army, 
was refused admittance to a publicly-advertised dance at Whispering Hills 
Country Club. The Kentucky Commission on Human Rights found the 
respondent engaged in unlawful discrimination by denying services to individuals 
because of their race. The Jefferson Circuit Court upheld the Commission's 
ruling. Whispering Hills appealed for a new trial on all issues in the case and for 
trial by jury, both motions were denied by the courts. 

 
1975 
 

 Kentucky Commission on Human Rights staff seeks to reverse the decades of 
tradition, superstition, and discrimination that had prevented women from 
becoming miners at the major coal companies. Complaints of discrimination 
brought by commission staff on behalf of thirty-four women against eleven 
Kentucky coal companies won more than $600,000 in back pay, and 

https://supreme.justia.com/cases/federal/us/401/424/case.html
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embarrassment and humiliation damages. Included in the settlements were 
settlement agreements from six of the companies was the mandate to hire one 
woman for every three men until women were 20 percent of their workforce. 
From a base of zero female coal miners in Kentucky in 1973, Kentucky coal 
companies employed 791 female miners by 1978. 

 
1976 

 

 A sum of $45,000 was paid in back wages to women in the coal mining cases. 
Strong and Gist v. U.S. Steel conciliated in January. Kirkpatrick v. Gibraltar Coal 
Co. was conciliated in June. Williams v. International Harvester and Hall v. South 
East Coal was conciliated in October. 

 
1977 
 

 Middlesboro Housing Authority v. Kentucky Commission on Human Rights, 553 
S.W.2d 57 (Ky. App. 1977) (upholding Commission order that local housing 
authority cease and desist from racial segregation in public housing projects, but 
reversing quota remedy ordered by the Commission). 

 
1978 
 

 Department for Human Resources and Hazelwood Hospital v. Kentucky 
Commission on Human Rights, 564 S.W.2d 38 (Ky. App. 1978) (Commission's 
discrimination finding against state government employer that refused to 
accommodate employee with Saturday Sabbath upheld as a violation of the 
employer's duty to accommodate the bona fide religious observance of the 
administrative complainant). 

 

 Kentucky Commission on Human Rights v. International Brotherhood of Electrical 
Workers and Wadsworth Electrical Manufacturing Co., Inc., 578 S.W.2d 247 (Ky. 
1979) (Commission sex discrimination finding against employer and union 
upheld, failure of Commission to issue probable cause determination did not 
warrant reversal of discrimination finding as probable cause determination was 
not a prerequisite to hearing). 

 
1979 
 

 The Kentucky Commission on Human Rights concludes a conciliation of a 
charge of employment discrimination, which resulted in payment of back wages 
in the amount of $2,900 to an African American Louisville man who charged that 
he was demoted and given a cut in pay because of his race. The complainant 
alleged that whites in similar positions were not demoted or given pay cuts when 
the company reduced its workforce. In addition to the back wage settlement, 
Ryan Industries, Inc. of Louisville agreed to pay the complainant an additional 
$500 as compensation for humiliation suffered and to restore his higher salary 
level. 
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 The Kentucky Farm Bureau Mutual Insurance Company agreed to pay a total of 
$2,600 to three African American women to settle a complaint of race 
discrimination in employment. Two women alleged they were denied a promotion 
because of their race while the third woman charged that she was denied a 
transfer because of race. In the conciliation agreement with the Kentucky 
Commission on Human Rights, the respondent agreed to pay back wage 
settlements in the amount of $1,000, $900 and $600 and adopt objective non-
discriminatory employment procedures. Each woman received the position they 
sought after the complaint of race discrimination was filed. 

 

1980 
 

 On July 15, the Kentucky Civil Rights Act under employment amended the 
protected class of age to cover 40-70 years of age. It also clarified the pregnancy 
laws. The housing laws included sex as a protected class. Over $130,000 in 
conciliations was paid to complainants, $52,500 paid to seven women by First 
and Peoples Bank of Russell, allegation that women were paid less than males. 
$25,000 paid to five women by United Catalyst, Louisville, who alleged denial to 
entry-level laborer job to females because of their sex. 

 

1981 
 

 In May, the Harlan Circuit Court upheld a KCHR order that U.S. Steel Corp. 
implement an affirmative action plan for its coal mining operations in its Lynch, 
Ky. office. 

 

 Kentucky Commission on Human Rights v. Fraser, 625 S.W.2d 852 (Ky. 1981) 
(Commission award of embarrassment and humiliation damages in the amount 
of $1,000 upheld even though no jury trial was available under the KCRA, 
administrative adjudication was not an unconstitutional usurpation of judicial 
power under separation of powers doctrine). 

 

1982 
 

 Kentucky Commission on Human Rights v. Barbour, 625 S.W.2d 860 (Ky. 1982), 
(Commission award of embarrassment and humiliation damages upheld, landlord 
who refused to rent an apartment by reason of racial discrimination ordered to 
pay damages to administrative complainant). 

 

 Kentucky Commission on Human Rights v. Frank Goins and Kerns Bakery, Inc., 
644 S.W.2d 350 (Ky. App. 1982) (upholding Commission finding of discrimination 
and order requiring reinstatement of employee, requirement that employer 
accommodate Sunday Sabbath observance of employee found constitutional). 

 

1984 
 

 Canamore v. Tube Turns Div. of Chemetron, 767 S.W.2d 800 (Ky. App. 1984) 
(Absent a KCHR dismissal order, EEOC administrative complainant is not 
precluded from initiating a circuit court discrimination action pursuant to KRS 
344.450). 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32648
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32648
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 Pyro Mining Co. v. Kentucky Commission on Human Rights, 678 S.W.2d 393 
(Ky. 1984) (Kentucky Commission on Human Rights does not have statutory 
authority to institute and maintain class actions; however, this decision does not 
preclude the Commission from consolidating multiple individual complaints). 

 

 July 23, Vicki Bell, Deidra Berry, and Cynthia Lewis were sworn in as the first 
women firefighters in Louisville. Lewis had filed a sex discrimination complaint 
against the city with the Kentucky Commission on Human Rights. The city 
subsequently adopted an affirmative action desegregation plan for hiring female 
firefighters. 

 
1987 
 

 Kentucky Commission on Human Rights v. Lesco Manufacturing & Design Co., 
Inc., 736 S.W.2d 361 (Ky. App. 1987) (doctrines of collateral estoppel and res 
judicata found not to arise from determination of unemployment insurance 
commission, Commission's finding of religious discrimination was upheld where 
employer terminated Jehovah's Witness employee who refused to greet all 
phone calls with the phrase, "Merry Christmas..."). 

 
1988 
 

 Kentucky Commission on Human Rights v. City of Owensboro and Daviess 
County, 750 S.W.2d 422 (Ky. 1988) (damages awarded to successful female 
complainants in wage equity claim before the Kentucky Commission on Human 
Rights were limited to the five year statute of limitations period as opposed to the 
effective date of the sex discrimination amendment to the Kentucky Civil Rights 
Act). 

 

 White v. Rainbow Baking Company, 765 S.W.2d 26 (Ky. App. 1989) (evidence of 
employer discrimination against non-parties was admissible under McDonnell 
Douglas burden-shifting standard applicable to circumstantial evidence cases, a 
broad array of circumstantial evidence is relevant and admissible to prove 
discrimination). 

 
1989 

 

 Thirty-four housing discrimination charges were settled in three months as a 
result of expanded and improved testing programs. 

 

 Kentucky Commission on Human Rights v. Ken Morris Realty Company, 775 
S.W.2d 947 (Ky. App. 1989) (Commission finding of racial discrimination in the 
housing context was upheld as there was substantial evidence in the record that 
supported the finding, circuit court abused its discretion when it reduced the 
award of damages issued by the Commission from $4,000 to $1,500). 
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1992 
 

 In May, the Kentucky Court of Appeals awards $1,000 to Anita Joan Elkins for 
retaliation. The courts allow individuals to file a complaint with the commission 
without being counter sued or retaliated against. 

 

 Kentucky v. Wasson, 842 S.W.2d 487 (Ky. 1992) (state sodomy laws found to 
violate not only the Constitution's guarantee of a right to privacy, but also the 
guarantee to equal protection under the law). 

 

 Mountain Clay, Inc. v. Kentucky Commission on Human Rights, 839 S.W.2d 395 
(Ky. App. 1992) (collateral lawsuit filed by employer to block administrative 
hearing in discrimination case was found to be retaliatory in violation of KRS 
344.280, Commission is afforded great latitude in its evaluation of the evidence 
heard and the credibility of the witnesses appearing before the Commission). 
Anita Joan Elkins receives $140,000 settlement against Mountain Clay, Inc. of 
London, Kentucky. 

 

 Meyers v. The Chapman Printing Company, 840 S.W.2d 814 (Ky. App. 1992) 
(exclusive remedy provision in state workers' compensation law does not 
preclude damage award under KRS Chapter 344 unless discrimination award 
would result in double recovery, plaintiff asserting circuit court discrimination 
claim pursuant to KRS 344.450 has a right to trial by jury, whether evidence was 
sufficient to satisfy "severe or pervasive" standard was factual question for jury 
and jury finding was supported by substantial evidence in the record, analysis of 
prevailing plaintiff's attorney fee claim). 

 
1993 
 

 Commission approves first disability cases. Sullivan College (Louisville) agrees 
to pay $4,500 to D'Wayne Meridy after refusing to accommodate his disability by 
providing an interpreter. 

 

 Carol Ralph alleges that Presbyterian Church (USA) denied her a promotion 
because of her age and race. In settlement, Ralph receives a lump sum payment 
of $14,038.59 to equal one-half of her 1993 annual salary, and extended medical 
coverage for ninety days at no charge. She is also provided with a neutral 
employment reference. 

 

 In April, Anita Joan Elkins is awarded $140,000 by the Kentucky Court of 
Appeals to settle a sex discrimination complaint against Mountain Clay, Inc. 
(London). Elkins was awarded $1,000 for retaliation two years earlier. 

 
1997 

 

 Kentucky Commission on Human Rights awards a $15,000 settlement to Regina 
Cooper, an African American, as a result of her discrimination complaint alleging 
race discrimination in housing. 

 
  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32631
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32631
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38920
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32648
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1998 
 

 Caretender Home Health (Elizabethtown) settles a race discrimination complaint 
with Pamela McBeath for $20,000.  

 

 The Kentucky Fair Housing Council, Inc. alleged that Want Ads of Louisville, 
doing business as Thrifty Nickel Want Ads, published an advertisement for rental 
housing, which would exclude protected classes. In June, Want Ads of Louisville 
agrees to pay the Kentucky Fair Housing Council $7,500 and provides space and 
publishes advertisements for the KCHR and the Council weekly for one year. 

 

 In June, McDonald's (Owensboro) agrees to pay Gene Goad $10,000 for age 
discrimination in employment. Goad alleges that he was terminated from his 
position due to his age, sixty-five years old. 

 

 Dr. Gordon E. Layton (Paris) is ordered by the KCHR Commissioners, after a 
hearing, to pay Brenda Isaac-Roe $22,700 for back wages due to sex 
(pregnancy) discrimination. 

 

 After a hearing, Kimberly Fitzgerald is awarded $15,240 from Cox Interior, Inc. to 
settle employment sexual harassment complaint. 

 

 Chloe Easley receives $10,000 from Pizza Hut (Paducah) to settle a disability 
and race discrimination complaint in public accommodations. 

 
1999 
 

 $50,000 is awarded to Ted Baker from Grand Eagle Mining (Henderson) as a 
result of religion discrimination in employment. 

 

 Tru Green Chem Lawn settled a sexually hostile work environment case with 
Carolyn Fuller for $20,000. 

 
2000 

 

 Rodney N. Cosby and Brooks C. Jackson are each awarded $54,080 from the 
Plumbers and Steamfitters Local 248 (Ashland) for back wages in a racial 
discrimination complaint filed with the Kentucky Commission on Human Rights. 

 

 Department of Corrections v. Furr, 23 S.W.3d 615,618 (Ky. 2000), and 
Ammerman v. Board of Educ. of Nicholas County, 30 S.W.3d 793, 797 (Ky. 
2000) (recognizing that KRS Chapter 344 waived sovereign immunity for KCRA 
claims against state and local government agencies). 

 

 A $20,129.76 consent decree is entered between KCHR and Paul E. Wirth for 
acts of discrimination based on familial status. 

 
  

http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38920
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2001 
 

 The Kentucky Commission on Human Rights ordered Wal-Mart Stores, Inc. to 
pay a total of $40,000 damages to two former employees for discrimination. The 
commission entered a final order on June 6, finding Wal-Mart guilty of 
discriminating against Lottie Burden and Johnnie Hines of Logan County, 
Kentucky. 

 
2004 
 

 Kentucky Commission on Human Rights. v. Pendennis Club,Inc., 153 S.W.3d 
784 (Ky. 2004): Anti-discrimination provisions of the Kentucky Revenue Code 
authorize KCHR to investigate complaints of discrimination asserted against 
private clubs that are exempt from the Commission's public accommodation 
jurisdiction. Therefore, private clubs found to discriminate in their memberships 
may not be used as deduction by members of those clubs in tax filing. 

 

 In Elkins v. Southeastern Ky. Rehabilitation in Cumberland, alleging 
discrimination based on sex in the area of employment, the commission led the 
parties into a conciliation agreement that granted $15,000 in compensation to the 
complainant. 

 
2005 

 

 In the case of Delilah Brabson v. Phyllis Harper Cundiff d/b/a Marydale 
Apartments and Estate et al, in Somerset, the commission found probable cause 
in a the[sic] complaint alleging discrimination based on race in housing. The 
commission led the parties to a conciliation agreement that granted the 
complainant in the amount of $13,000, and the Lexington Fair Housing Council in 
the amount of $2,000. 

 
2006 

 

 In a final order, the commission on April 21 in the case of Garrett v. Troyer d/b/a 
Rocky Top Salvage, ruled in favor of Ruth Irene Garrett, a former member of the 
Amish faith. The grocery store had refused to serve the customer and the 
commission ordered the store to cease and desist from the unlawful practice of 
religious discrimination and to compensate Ms. Garrett in the sum of $100 for the 
injury of humiliation and embarrassment caused by Ms. Troyer's unlawful 
practices. The complainant said she desired to shop at the store as she could not 
find ingredients the store sold in other public accommodations. 

 
2007 

 

 Pike Circuit Court Awards $131,850 in Race-Motivated Arson Case. Pike Circuit 
Court Judge Steven D. Combs entered a judgment in favor of the Kentucky 
Commission on Human Rights on June 7 in a race-motivated arson case. The 
judge ordered the respondent Bobby Gibson to pay $131,850 in damages, 
attorneys' fees and a civil penalty. The court previously entered a default 
judgment against Gibson, finding that on March 12, 2005, Bobby Gibson, Jr. set 
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fire to a jar containing accelerant and attempted to burn the home of Quintin 
Collins, Kurtis Ellison, and Michael Sheppard, three African American Pikeville 
College students. Judge Combs determined that the fire was set in an effort to 
coerce, threaten, and intimidate the students. The fire caused considerable 
property damage, and the students fled the property through a window and did 
not return. The Kentucky Civil Rights Act and the federal Fair Housing Act 
expressly prohibit racially motivated acts of intimidation and violence that seek to 
interfere with a person's enjoyment of their housing. The Pike Circuit Court 
ordered Mr. Gibson to pay $80,000 in actual and punitive damages to two of the 
college students, $40,000 in a civil penalty to the Commonwealth of Kentucky, 
and $11,850 in attorney fees. 

 

2008 
 

 Kenton Circuit Court Awards Judgment in Cross Burning Case. The Kenton 
Circuit Court Fourth Division of Kentucky ruled in favor Friday, Feb. 1, 2008, of 
plaintiffs in a civil case the Kentucky Commission on Human Rights filed against 
convicted felons of a cross-burning and vandalism that took place in Northern 
Kentucky in 2004. Judge Patricia Summe ordered David Carriveau, James 
Foster and Matthew Scudder to pay a total of $610,000 to Frederick and Tangela 
Mahone and their children in civil damages and $250,000 in punitive penalties to 
the Commonwealth of Kentucky and the Kentucky Commission on Human 
Rights. The men were in violation of the Kentucky Civil Rights Act and the U.S. 
Fair Housing Act, the court order said. 

 

 Housing discrimination scheme results in damages and foreclosure offset award. 
Following an administrative hearing in Henderson, Ky, the Kentucky Commission 
on Human Rights entered a finding of discrimination on Aug. 30, 2007, in the 
case of Kim Ivie v. Eddie and Martha Blake. Ivie testified that Blake required her 
to pay an additional $2,000 because she was a single female on disability 
benefits. The Kentucky Commission on Human Rights found that Blake 
previously accepted the complainant's $1,000 as a good faith deposit, but when 
Blake learned Ivie was a single female with a minor child and that she received 
disability benefits, he decided on these bases to then offer Ivie the choices of 
either forfeiting her $1,000 good faith deposit or pay an extra $2,000 down 
payment for the property along with her monthly payments of $655.55 each 
month. The commission determined the financial structure that Blake set up in 
the purchase agreement after he received the $1,000 good faith deposit was a 
scheme and an artifice calculated to ensnare Ivie in a financial trap. The 
commission found that Blake schemed to retain Ivie's $8,900 down payment and 
to evict her from the property because of her female sex and familial status. The 
commission determined the acts were discriminatory housing practices and 
constituted a discriminatory treatment of a female tenant with a minor child. The 
commission awarded Ivie the sum of $126,230 plus interest to set off an award 
obtained against Ivie by Blake in conjunction with a Webster Circuit Court 
foreclosure action. In addition, the commission awarded Ivie the sum of $16,900 
in damages for embarrassment and humiliation. 
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2009 

 

 Kentucky Commission on Human Rights conciliated probable cause case where 
American Legion Post 62 in Franklin, Ky. allegedly refused a contract worker to 
enter the premises to make a repair because of his race because it had a 'whites-
only' policy. The complaint alleged discrimination based on race in employment 
and public accommodations. Under the agreement, the post compensated 
African American complainant Al Shadi with $6,500. The post argued it is a 
private club and not subject to civil rights laws applicable to public 
accommodations. However, a 2005 decision by the Kentucky Supreme Court 
held the commission could investigate discriminatory practices of private clubs 
based on the tax code. The decision in the case of the Kentucky Commission on 
Human Rights v. Pendennis Club Inc., et al said the revenue code provisions are 
applicable to private clubs and the state can use the tax code as an enforcement 
mechanism by denying tax deductions to members regarding their clubs that 
discriminate because of race, color, religion, national origin or sex. 

 

 Commission rules unlawful discrimination by employer against pregnant 
employee. Kentucky Commission on Human Rights Board of Commissioners at a 
quasi-judicial hearing on July 17, 2008, ordered Arnold and Sandy Baize d/b/a 
Bluegrass Cafe in Beaver Dam, Ky., to cease and desist from unlawful 
discrimination and to pay $5,000 in damages to a former employee for firing her 
in August 2005 because she was pregnant. Hearing Officer Deborah Kent said in 
her recommended order to the commission that the complainant proved the 
respondents discriminated against her based on her sex, causing her humiliation 
and embarrassment. 

 
2010 
 

 Jefferson County Schools are required to modify hiring policy. Former 
Commissioner Priscilla Johnson filed a complaint that resulted in the finding of 
discrimination against Jefferson County Public Schools because of a 
discriminatory policy of JCPS requiring job applicants to take a medical 
examination before JCPS would make a job offer. The commission ordered 
JCPS to cease its practice of requiring pre-offer medical examinations of 
applicants. The commission ordered JCPS to modify its practices and 
procedures to bring them into compliance with the Americans with Disabilities Act 
and the implementing regulations and enforcement guidance issued by the U. S. 
Equal Employment Opportunity Commission. JCPS was required to file a written 
report with the commission that describes all policy and procedure changes 
made in accordance with the final order. 

 
2011 

 

 Whalen v. Bruce Glenn Motors in Frankfort, Ky., compensates Stacy Whalen with 
$45,000 and a neutral employer letter of reference in a conciliation agreement 
that alleged discrimination based on sex in employment. Whalen complained she 
was fired because she was pregnant. The commission found probable cause to 
evidence unlawful discrimination may have occurred. 
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2012 

 

 Kentucky Commission on Human Rights investigation helps lead to $287,000 
private settlement. The complainant alleged that she was discriminated against 
on the basis of sex in the area of employment. She claimed that while she was 
an employee of the respondent she was sexually harassed and then retaliated 
against when she complained. The parties agreed to a private settlement. 

 

 Retaliation complaint results in $50,000 settlement. Complainant alleged the 
respondent, from Owensboro, Ky., retaliated against her after she helped with a 
sexual harassment investigation of another employee who had filed a complaint 
with the commission. The law protects individuals who witness or participate in 
the investigation of a complaint from retaliation. 

 
2013 

 

 Commission negotiates $52,000 in conciliation agreement for Kathy Rhoden in 
disability complaint against her employer, which was Knox County High School. 
The complainant claimed that her employer withdrew reasonable 
accommodations for a disability that she had previously received for a long 
period of time. The commission found probable cause, which indicated there was 
evidence to believe unlawful discrimination may have occurred. 

 
2014 

 

 In Mike J. Young v. Comprehensive Neurological Services PLLC of Paducah, 
Ky., the commission negotiated a $15,000 conciliation agreement for a patient 
who has a hearing disability and alleged a doctor refused to provide an American 
Sign Language Interpreter for an appointment. The commission issued a 
determination of probable cause and the parties chose to conciliate before a 
hearing was held. 

 
2015 

 

 In David Lynn v. Community v. Alternatives Kentucky Inc. and Res-Care 
Incorporated of Frankfort, Ky., the commission issued a probable cause 
determination, indicating there was evidence to believe discrimination may have 
occurred against the complainant based on disability in employment. Rather than 
pursue litigation, the parties agreed to conciliate the matter in which the 
commission negotiated $60,000 for Lynn. 
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DEPENDENCY, NEGLECT, OR ABUSE 
AOC-DNA FORMS:  A WEB-BASED TUTORIAL 

 

This web-based training is 

designed to assist judges and 

court staff in the identification 

and completion of the most used 

Dependency, Neglect or Abuse 

forms in Kentucky’s Family and 

District Courts.

All forms used in the juvenile 

division of Kentucky’s courts are 

designated by form numbers 

beginning with “AOC-DNA” 

followed by the actual form 

number.  

Certain  AOC-DNA forms can 

be accessed via the web at the 

following link:

AOC-DNA Forms

INTRODUCTION

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

JUVENILE 

DEPENDENCY, NEGLECT, OR ABUSE PETITION 

WITH EMERGENCY CUSTODY ORDER AFFIDAVIT

(AOC-DNA-1)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Form number 

and Revision 

date.  Use Rev. 

1-15 or later 

version. 

Clerks will complete this 

section. (Case Number, Court, 

County, & Division)

This box is checked, only if DCBS has 

completed the affidavit on page 3 of this 

petition or Affiant has filed a DNA-2.1.  

Otherwise, leave unchecked, making this a 

NON-REMOVAL Petition.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The  clerk will complete this with 

the date, time, & location of the 

TRH.  Remember when a petition 

is filed all initial hearings (72 

hours or 10 days) are referred to 

as "Temporary Removal 

Hearings."  The Petitioner/Affiant 

will need to attend the assigned 

court date.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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This is where the child’s first, 

middle, and last name are 

included.  Remember there 

must be a separate petition 

completed for EACH child.  

Complete the 

child’s Date of 

Birth 

(mm/dd/yyyy)

Do not include the child’s full 

Social Security number.  You 

can include the last four digits.  

However, the clerk does need 

the SSN, so provide this on a 

separate sheet of paper.  

Complete the 

race that the 

family identifies 

for the child

Complete the 

child’s gender 

(Male, Female)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Include the name of 

the person filing the 

petition as the 

"Affiant."

This can be the date of the incident, the 

date the Cabinet received its initial report, 

or date the Cabinet determined that the 

child was dependent; or, neglected or 

abused.  It is acceptable to write "or about 

mm/dd/" here.
Do not forget 

to include the 

year.  

This is the 

county 

where the 

incident 

occurred 

OR where 

the child is 

found.  

If the child has 

been neglected 

or abused check 

this box.  

Neglect & Abuse 

are listed 

together as 

defined in KRS 

600.020 (1)

If the child 

is 

dependent 

check this 

box

This section is for the FACTS 

surrounding why the petition is being 

filed. The facts should identify 

specifically how the statutory 

requirement for dependency; or, 

neglect or abuse has been met and 

why this child is in need of the 

court’s intervention.    

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Check the appropriate box 

if you know a report was 

made to any of the 

agencies listed.  

This section 

should list any 

other court 

actions 

involving the 

child, including  

status or public 

offense cases, 

custody/divorce 

issues, or any 

other known 

civil/criminal 

court case(s).

Name the party 

or parties 

believed to be 

responsible and 

check whether it 

is believed they 

committed an act 

of dependency or 

neglect or abuse.  

If this is a 

removal 

petition check 

the 

appropriate 

“yes/no” 

boxes and 

explain why 

in the 

narrative.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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This is the 

address where 

the child is 

CURRENTLY 

located

The phone 

number of the 

child’s 

CURRENT 

location.

If the child 

currently lives  

with BOTH 

parents check 

both boxes, 

otherwise list the 

parent who the 

child is currently 

with. 

If the child is with 

someone other 

than the parent, 

list them here.  

List where the child 

currently attends 

school.  If the child 

is not in school, 

write Not 

Applicable-Child 

not in school. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

List the 

name of 

the child’s 

LEGAL 

mother.

List the LEGAL 

mother’s address here 

if known.  If unknown, 

list “UNKNOWN.”

List the 

LEGAL 

mother’s 

phone 

number if 

known.

Do not list the LEGAL 

mother’s SSN, but 

provide this to the 

clerk on a separate 

piece of paper.  

List the LEGAL 

mother’s date 

of birth 

(mm/dd/yyyy).

List whether the 

LEGAL mother 

has custody.  For 

joint custody the 

answer would be 

“YES.”

List anyone else living in the LEGAL 

mother’s home and check their 

relationship to the LEGAL mother in 

the appropriate box.  For “other” 

provide the relationship type in the 

narrative along with the names.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

List the 

name of 

the child’s 

LEGAL 

father.

List the LEGAL 

father’s address here 

if known.  If unknown, 

list “UNKNOWN.”

List the 

LEGAL 

father’s 

phone 

number if 

known.

List the LEGAL 

father’s date of 

birth 

(mm/dd/yyyy).

List whether the 

LEGAL father has 

custody.  For joint 

custody the 

answer would be 

“YES.”Do not list the LEGAL 

father’s SSN, but 

provide this to the 

clerk on a separate 

piece of paper.  

List anyone else living in the LEGAL 

father’s home and check their 

relationship to the LEGAL father in the 

appropriate box.  For “other” provide 

the relationship type in the narrative 

along with the names.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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This section is completed if anyone other than a parent is 

exercising custodial control or supervision (PECCS) of the 

child.  This could be a relative or non-relative.  Please check 

the box and list their full name, address, and relationship to 

the child.    

List their 

current phone 

number.  

Do not list the SSN 

but provide to the 

clerk on a separate 

piece of paper.  

List their date of 

birth 

(mm/dd/yyyy).

Check the appropriate box as 

to whether they have some 

form of legal custody.  

List the nearest known adult 

relative’s full name and address if 

no parent or PECCS is located.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Provide the 

date the 

petition was 

signed.  

The Affiant 

will sign the 

petition in 

the presence 

of the clerk. 

The Affiant 

will print 

their 

name.

List the 

Affiant’s 

relationship 

to the child..

List the 

Affiant’s 

address. 

List the 

Affiant’s 

phone 

number.  

The clerk will complete 

this section.   

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This section is used ONLY 

by DCBS staff and 

completed ONLY when 

DCBS is requesting 

emergency custody AT THE 

TIME  the petition is being 

filed. Any other person 

should file DNA-2.1. 

If an ECO is requested 

PRIOR to or AFTER the 

filing of the petition the 

SSW will use the AOC-

DNA 2.1 ECO Affidavit.  

The 

SSW/Affiant 

places their 

name here.  

State any 

additional 

information 

which 

supports 

why the child 

should be 

removed.  
State specifically 

what the 

immediate safety 

risk is to the child.  
Provide the 

date 

(mm/dd/yy) 

as well as 

SSW 

signature.  
Relationship 

to the child.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The clerk will 

complete this 

section.  

The clerk will 

complete this 

section.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

ORDER GRANTING/DENYING EMERGENCY CUSTODY

(AOC-DNA-2)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The AOC-DNA 2 is to be 

completed by the judge or the 

judge’s designee (A designee 

may include court staff, DCBS 

staff, GAL or parent attorney, 

etc.) after an AOC-DNA 1 and/or 

AOC-DNA 2.1 is filed.  

This information 

is identical to the 

AOC-DNA 1 and 

is completed by 

the clerk.

After reviewing the worker’s AOC-

DNA 1 and/or AOC-DNA 2.1, the 

judge will check the appropriate 

box as to whether the judge is 

granting or denying the ECO.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

If the judge 

determines the 

criteria for the 

emergency custody 

is not met, the 

judge will check this 

box.  

If the judge 

checks this box, 

the COURT 

action is closed.  

If the judge checks this box, there 

is no custody change but the court 

action continues as a non-removal 

petition and a Temporary Removal 

Hearing (TRH) must be held within 

ten days of the filing of the petition.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This box will be 

checked if the  

judge determines 

an emergency 

exists.  

This box will be 

checked if the  

judge determines 

the child should be 

placed in the 

emergency custody 

of the Cabinet.  

This box will be 

checked if the  

judge determines 

another placement 

is appropriate for 

the child.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



1-230 
 

This section will only be 

completed IF the court 

has awarded 

emergency custody to 

someone other than 

the Cabinet.  

These 

sections are 

completed by 

the judge 

and/or 

designee. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The judge will 

document the name 

of the person 

testifying to the facts 

in the petition and/or 

ECO affidavit.  

This is where the 

judge documents the 

facts that justify the 

issuance of an ECO 

and additional 

proceedings.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

It is imperative that the 

judge makes a reasonable 

efforts determination and 

checks one of the boxes 

below. 

If the child qualifies 

under the Indian Child 

Welfare Act, the 

worker will need to 

ensure that the court 

is aware so that 

proper provisions can 

be made.  

It is good practice for the judge to 

ask, in every case, and at every 

stage of the action, whether there 

is reason to believe the child is 

an "Indian child" as defined by 

ICWA.
 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The judge and/or 

designee will 

complete the 

relevant information 

in each of these 

sections.  

The court’s finding should 

be child specific and cite 

specific facts that support 

removal of the child from 

the home of their parent 

or PECCS.  

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The court will set the date, time, 

and location of the TRH here.  

REMEMBER:  This hearing 

must be held within 72 hours of 

the issuance of an ECO or 10 

days from the filing of a non-

removal petition (excluding 

weekends and holidays).   

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The judge will 

order all 

parties 

required to be 

present at the 

next hearing..

The court will specify 

who is responsible for 

official service of the 

ECO (normally law 

enforcement).  Note 

DCBS may not serve 

the ECO.  However, 

the SSW must notify 

all parties checked of 

the hearing date, time, 

& location.  

The judge will date and sign the order.  This 

MUST be an actual signature (no stamps or 

"verbal" orders are authorized pursuant to 

FCRPP 22(5)).   

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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EMERGENCY CUSTODY ORDER AFFIDAVIT

(AOC-DNA-2.1)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The AOC-DNA 2.1 is used when emergency 

removal is requested prior to the filing of a 

petition by DCBS; after the filing of a petition 

when emergency removal may become 

necessary; or, when requested by another 

interested party (not DCBS). 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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This is where the child’s 

first, middle, and last 

name are included.  

Remember you must 

complete a separate DNA 

2.1 for EACH child.  

Do not include the child’s full 

Social Security number.  You 

can include the last four digits.  

However, the clerk does need 

the SSN, so provide this on a 

separate sheet of paper.  

Complete the 

child’s Date of 

Birth 

(mm/dd/yyyy).

Complete the 

race that the 

family identifies 

for the child.

Complete the 

child’s gender 

(Male, Female).

List name of 

Affiant. 

List the specific 

immediate safety risk to 

the child and 

any additional 

information that 

supports why the child 

should be removed.   

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This section is primarily for other 

interested persons who may file 

an affidavit for emergency 

custody.  Affiant should check the 

appropriate box if he/she is aware 

a report was made to any of the 

agencies listed.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

List any other court actions involving the child, including status 

or public offense cases, custody/divorce issues, or any other 

known civil/criminal court case(s).

Check the 

appropriate "yes/no" 

boxes and explain 

why you checked the 

boxes the way you 

did in the narrative.  

This is the 

address where 

the child is 

CURRENTLY 

located.

The phone 

number of 

the child’s 

CURRENT 

location.

If the child is 

currently with BOTH 

parents check both 

boxes, otherwise 

the parent with 

whom the child 

currently resides. 

If the child  

resides with 

someone other 

than the 

parent, list 

them here.  

List where the 

child currently 

attends school.  

If the child is not 

in school, write 

Not Applicable-

Child not in 

school. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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List the 

name of 

the child’s 

LEGAL 

mother.

List the LEGAL 

mother’s address 

here if known.  If 

unknown, list 

"UNKNOWN."

List the 

LEGAL 

mother’s 

phone 

number if 

known.

Do not list the 

LEGAL mother’s 

SSN, but provide 

this to the clerk on 

a separate piece 

of paper.  

List the 

LEGAL 

mother’s date 

of birth 

(mm/dd/yyyy).

List whether the 

LEGAL mother 

has custody.  For 

joint custody the 

answer would be 

"YES."

List anyone else living in the LEGAL 

mother’s home and check their 

relationship to the LEGAL mother in 

the appropriate box.  For "other" 

provide the relationship type in the 

narrative along with the names.   

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

List the 

name of 

the child’s 

LEGAL 

father.

List the LEGAL 

father’s address 

here if known.  If 

unknown, list 

"UNKNOWN."

List the LEGAL 

father’s phone 

number if 

known.

List the LEGAL 

father’s date of 

birth 

(mm/dd/yyyy).

List whether the 

LEGAL father 

has custody.  For 

joint custody the 

answer would be 

"YES."
Do not list the 

LEGAL father’s 

SSN, but provide 

this to the clerk on 

a separate piece 

of paper.  

List anyone else living in the 

LEGAL father’s home and check 

their relationship to the LEGAL 

father in the appropriate box.  For 

"other" provide the relationship 

type in the narrative along with 

the names.   

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This section is completed if anyone other than a 

parent is exercising custodial control or supervision 

(PECCS) of the child.  This could be a relative or non 

relative.  Please check the box and list their full 

name, address, and relationship to the child.    

List their 

current phone 

number.  

Do not list the SSN 

but provide to the 

clerk on a separate 

piece of paper.

List their date of 

birth 

(mm/dd/yyyy).

Please check the 

appropriate box as to 

whether they have some 

form of legal custody.  

Please list any other individuals living in the 

home of person with custodial control or 

supervision of the child and their relation to the 

child.  
 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The date 

Affiant 

signs the 

petition.

Affiant’s 

relationship 

to the child. 
Affiant will 

sign in the 

presence 

of the 

clerk. 

The Affiant 

will print their 

name.

List the 

Affiant’s 

address. 

List the 

Affiant’s 

phone 

number.  

The clerk will 

complete this 

section.   

___________________________________ 

_____________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

ORDER-TEMPORARY REMOVAL HEARING

(AOC-DNA 3)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The AOC-DNA 3 is completed 

by the judge and/or designee 

after hearing testimony at a 

temporary removal hearing. 

A separate order 

will be 

completed for 

each child, along 

with each child’s 

identifying 

information.  

The court will 

check the 

appropriate 

boxes for all the 

individuals who 

are present for 

the hearing.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This section is where the judge will  

document the temporary custodian of 

the child.  

This box will be checked if 

the judge determines the 

child needs to be placed 

in the Cabinet’s custody.

The judge may add advisory 

recommendations when the 

child is placed in DCBS 

custody.  

Other placement 

options the court 

has.  

The judge may 

order child support.  

If so, this box will 

be checked.  

IMPORTANT:  The court can and 

SHOULD order the parent to 

cooperate with DCBS.  The SSW may 

request this judicial determination be 

considered.    

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This narrative box is used 

for the judge to include any 

other orders of the court.  

This is where the judge will 

list the specific conditions 

that were found to exist to 

support the emergency 

removal. 

If the parents have stipulated 

that an act of neglect and abuse 

or dependency has occurred, the 

court will check the appropriate 

box.  However, if the parents do 

not stipulate at the TRH the court 

will check "this matter is 

continued for further 

proceedings."  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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It is imperative that the 

worker ensures the judge 

makes a “reasonable 

efforts” determination and 

checks one of the boxes 

below. 

If the child qualifies under 

ICWA, the worker will need 

to ensure that the court is 

aware so that proper 

provisions can be made. A 

record of whether the child 

is believed to be an "Indian 

Child,“ as defined by ICWA, 

should be made at each 

stage of the proceeding.

The judge will mark the 

appropriate box.

The judge will mark the 

appropriate box.  If the child is 

removed from the home of a  

parent/PECCS list the 

name(s) here.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The judge will check and 

document whether there are 

less restrictive alternatives to 

removal.  Testimony should be 

taken on the matter.

If the judge determines there 

are no less restrictive 

alternatives than removal, the 

judge should document the 

reasons for that 

determination. This may be 

based largely on DCBS 

testimony.  It is vital that SSW 

testify truthfully and concisely.  

The judge will 

determine 

whether the 

parent/PECCS 

must pay child 

support.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

KRS 620.090(5) 

dictates that 

dispositions are to be 

held within 45 days of 

the removal of a child 

from the home.  If it is 

in the best interest of 

the child, the "45 Day 

Rule" can be waived if 

ALL PARTIES agree.  

If this is the case, the 

judge should include 

these findings in the 

space provided.  

This is where the 

judge will specify 

why a child, who 

has been removed, 

should remain out of 

the home. The SSW 

should encourage 

the judge to be child 

specific in these 

findings.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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Counsel for the parent is appointed via 

the AOC-DNA 10 after the parent has 

completed the AOC-DNA 11 

(FINANCIAL STATEMENT/AFFIDAVIT 

OF INDIGENCE/REQUEST FOR 

COUNSEL/ORDER (DNA/TPR))

The parent, after 

consulting with 

the child’s 

attorney, can 

waive the right to 

a formal PDI 

report and move 

that the hearings 

be held the same 

day.

If disposition 

is to be 

commitment, 

DCBS must 

consent to the 

waiver.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The judge will 

set the next 

hearing date, 

time, and 

location.

The judge will set the 

next hearing type.  

The judge will order all 

parties required to be 

present at the next 

hearing.  

The judge will sign 

and date the order.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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TEMPORARY CUSTODY ORDER & ORDER 

AUTHORIZING MEDICAL TREATMENT 

AND/OR EDUCATIONAL DECISION-MAKING

(AOC-DNA 19)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The AOC-DNA 19 is a form to be completed by the judge or 

designee.  This form serves as authorization for medical 

treatment and/or educational decision-making for any 

person/agency having temporary custody.  (This form was 

requested by Jefferson County Public Schools and allows a 

temporary custodian to have a simplified order for purposes of 

medical treatment and educational decision making.)

This is a 

child 

specific 

form; a 

separate 

form must 

be 

completed 

for each 

child..  

All demographic 

information for 

the child must 

be included.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The judge will specify 

who has temporary 

custody of the child.  

Grants the temporary 

custodian the right to 

seek medical 

treatment.  

Identifies the child’s 

pediatrician/doctor and 

contact information.  

Grants the temporary 

custodian and DCBS 

the right to access the 

child’s educational 

records and records 

where those records 

are located.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

In the event the parents cannot 

or will not make educational 

decisions for the child, this grants 

the temporary custodian the right 

to make those decisions.

NOTE:  If the temporary custodian is DCBS 

then this grants the foster parent the right to 

serve in the capacity of educational surrogate.  

If the foster parent cannot/will not serve in this 

capacity the child will be referred to the school 

for assignment of a surrogate.  

The presiding judge 

dates and signs the 

order. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

ORDER-ADJUDICATION HEARING

(AOC-DNA 4)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The AOC-DNA 4 is completed by the 

judge and/or designee in response to 

the testimony heard at an 

adjudication hearing..

A separate 

order will be 

completed 

for each 

child, along 

with their 

identifying 

information.  

The court will 

check the 

appropriate 

boxes for all 

the individuals 

who are 

present for the 

hearing.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

If the court finds that no 

dependency or neglect or 

abuse has occurred, the 

judge will check this box.  

If removed, the judge could 

check this returning the 

child and dismissing the 

COURT case.  

If not removed, the judge could 

check this box ordering the child 

to remain in the home and 

dismissing the COURT case.  

If the court deems 

dependency, neglect, or abuse 

occurred, the judge would 

check the top box and then 

determine whether the child is 

to be placed or remain in 

DCBS custody, placed or 

remain with a relative or other 

person (providing their name, 

address, and relation to the 

child) or remain in the home.   

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 



1-242 
 

If the case is set for a disposition, 

the court will check this box and 

DCBS is REQUIRED to complete a 

dispositional report and submit this 

report VIA THE AOC DNA-12 at 

least 72 hours PRIOR to the 

hearing.  

The court 

can also 

order child 

support here.  

Any other 

"general orders" 

can be entered 

here.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

At any point the parents 

and/or person responsible for 

the dependency, neglect, or 

abuse can opt to stipulate 

that the child in question was 

dependent, neglected, or 

abused.  Any or all parties 

can choose to or not to 

stipulate.  

If these rights have 

been waived and a 

stipulation entered 

the judge will 

document the 

specific findings of 

facts.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

If a stipulation is not entered, the 

judge will hear testimony and 

make a determination as to 

whether the allegations in the 

petition have or have not been 

proven by a PREPONDERANCE 

OF THE EVIDENCE.  

The judge will then 

document the actual 

findings of fact here.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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Depending on the specific 

situation, the court will first 

determine whether the child 

is or is not dependent, 

neglected, or abused.  

If the court 

determines the child 

is dependent, 

neglected, or 

abused, the court will 

specify how.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

It is vital that the court 

checks at least one of 

the "Reasonable 

Efforts" boxes.

This box is checked only if 

the child meets the ICWA 

standards.  The worker is 

responsible for notifying 

the court of ICWA.

The court will determine 

whether the child should 

or should not be returned 

to the home of removal 

and a change of custody 

is/is not required.  

If the court determines there are 

no less restrictive alternatives 

the court will document this 

thoroughly.  Remember this is 

based largely on DCBS 

testimony.  It is vital that workers 

testify truthfully and concisely.   

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

KRS 620.090(5) dictates 

that dispositions are to 

be held within 45 days of 

the removal of a child 

from the home.  If it is in 

the best interest of the 

child, the "45 Day Rule" 

can be waived if ALL 

PARTIES agree.  If this 

is the case, the judge 

will document why in the 

space provided.  

Counsel for children 

CANNOT be waived 

for dependency, 

neglect, or abuse 

actions.

The parent can agree to waive 

the formal adjudication & 

disposition process ONLY after 

consulting with the child’s 

attorney.  This also waives the 

dispositional report requirement 

by DCBS and/or DJJ.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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A Dispositional hearing date, time, & location will 

be set if the parent has not waived that right.  

Otherwise the next hearing will be a review.  

All parties 

who need to 

be present 

at the next 

hearing will 

be indicated 

here.  

The judge 

will sign 

and date 

the order. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

THE CITIZEN’S FOSTER CARE REVIEW BOARD 

UTILIZES THE DNA-4 TO UPDATE THE CHILD’S 

INFORMATION IN THE CATS SYSTEM.  UPDATED 

INFORMATION INCLUDES:

THE DATE OF THE ADJUDICATION 

THE OUTCOME OF THE ADJUDICATION 

ANY CHANGE IN PLACEMENT AS A RESULT OF THE 

ADJUDICATION HEARING.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

STIPULATION OF FACTS & WAIVER OF 

FORMAL ADJUDICATION HEARING

(AOC-DNA 18)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The AOC-DNA 18 is a form to be completed in the event the party(ies) 

named as responsible for Dependency, Abuse, or Neglect wish to stipulate 

to the allegations and waive the formal adjudication hearing. This may be 

completed by the parent’s attorney, but the judge or designee may also 

complete the form. 

The form is child specific; a 

separate form must be 

completed for each child.  

All demographic 

information is 

required.  

The child’s GAL.

Attorney(s) for 

parent(s)/PECCS

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The facts being stipulated to.  

The party must 

acknowledge he or she 

understands the 

implications of a 

stipulation.  

In the event a formal 

disposition is waived, the 

specific recommendations 

for the family will be listed 

here.  

If formal disposition is not 

waived, interim agreements 

are entered here.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The GAL 

signs here. 

The mother 

signs here. 

The father 

signs here. 

Other responsible 

party signs here. 

The mother’s 

attorney 

signs here. 

The father’s 

attorney 

signs here. 

Other responsible 

party’s attorney (if 

any) signs here. 

The county attorney and DCBS must review and 

agree with the stipulation.  If they are in 

agreement they will sign below indicating such.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

ORDER-DISPOSITION HEARING

(AOC-DNA 5)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The AOC-DNA 5 will be the form that is 

primarily completed by the judge and/or 

clerk in response to the outcome of a 

dispositional hearing and DCBS 

recommendations. 

A separate order 

will be completed 

for each child, 

along with their 

identifying 

information.  

The court 

will check 

the 

appropriate 

boxes for all 

the 

individuals 

who are 

present for 

the hearing.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This is where the judge will 

make specific orders.

The judge will first determine 

the best option for custody of 

the child.  

TCOs are only valid for (45) days.  

Temporary custody to the Cabinet 

IS NOT an acceptable disposition.  

If someone other than DCBS 

receives custody the judge will 

enter their information here.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The judge may order the 

parent(s)/PECCS to 

cooperate with the Cabinet 

and other treatment providers.  

It is vital that the Dispositional 

report be submitted to the court 

3 days before the hearing.  The 

judge relies heavily on this to 

make determinations. Box 4 

will be checked by the judge to 

acknowledge receipt and 

acceptance of the dispositional 

report from DCBS by the court; 

and, the court will either 

incorporate all 

recommendations or some 

recommendations with 

exception, and/or enter the 

court’s own orders.     

The judge may also order 

child support if appropriate. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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This space is provided for any other 

orders the judge deems necessary.  

It is imperative, for Federal Title IV-E 

funding, that the judge makes a 

“Reasonable Efforts” determination 

part of the court’s record and checks  

one of the boxes below. 

This box is checked only if the 

child meets the ICWA standards.  

The SSW is responsible for 

notifying the court of ICWA.

The judge will verify the findings 

made at the adjudicatory hearing.  

The judge will determine whether 

the statutory report from DCBS 

was received.  

The judge will determine whether 

a change of custody is necessary

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The judge will inquire as to whether less restrictive 

alternatives to removal exist and will document here. 

This may be based on DCBS testimony.

The child, after consulting with an 

attorney, can waive the right to a formal 

PDI report and move that the hearings 

be held the same day. If disposition is 

to be commitment, DCBS must consent 

to the waiver.

The judge will 

determine whether the 

parent/PECCS must 

pay child support.  

This is where the judge will specify 

why a child who has been removed 

should remain out of the home. The 

judge is to be child specific in these 

findings.  

The judge will determine whether 

continued removal from the home is for 

protection or extraordinary services

pursuant to KRS 600.050.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The judge will appoint counsel for 

the parent(s)/PECCS by separate 

order, AOC-DNA 10.  

The judge will 

set the next 

hearing date, 

time, and 

location. 

The judge will set the 

next hearing type.  

REMINDER:  When 

a child is placed out 

of the home a PPR 

is REQUIRED in six 

months and an APR 

is REQUIRED 

annually for the 

period of time the 

child is in OOHC.  

For children ages 16-21 with goals other than 

return to parent or adoption. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The judge will order 

all parties required to 

be present at the 

next hearing

The judge will sign 

and date the order.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

THE CITIZEN’S FOSTER CARE REVIEW BOARD 

UTILIZES THE DNA-5 TO UPDATE THE CHILD’S 

INFORMATION IN THE CATS SYSTEM.  UPDATED 

INFORMATION INCLUDES:

THE DATE OF THE ADJUDICATION 

THE OUTCOME OF THE ADJUDICATION 

ANY CHANGE IN PLACEMENT AS A RESULT OF THE 

ADJUDICATION HEARING

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

ORDER-DEPENDENCY/NEGLECT OR ABUSE 

DISPOSITIONAL REPORT

(AOC-DNA 12)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The AOC-DNA 12 is completed by the SSW and 

submitted (3) days prior to the disposition hearing.  This 

report IS NOT optional.
The SSW will complete a report 

for each child.  Please list the 

child’s DOB, gender, race, do not 

list the SSN.  Provide this to the 

clerk on a separate piece of paper.  

List the mother’s name and 

identifying information.  Again, 

only provide the SSN to the clerk 

on a separate piece of paper.  

List the father’s name and 

identifying information.  Again, 

only provide the SSN to the clerk 

on a separate piece of paper.  

SSW must explain the present 

situation of the case, not the case 

history.  

SSW must list the DCBS and court 

case history to date.   

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

There are (9) questions to be answered in this section.  The SSW ONLY 

completes this section IF the child has been removed from the home.  

Describe the efforts 

DCBS has made to 

prevent removal.

Describe the efforts 

of DCBS to reunify 

the family.

Describe why it is 

unsafe for the child to 

remain in the home or 

be returned to the 

home at this point.  

If there are absent 

parents, describe what 

efforts DCBS has made 

to locate and notify the 

absent parent of the 

child’s removal and any 

court hearings.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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Identify any relatives contacted for 

placement and justify why they are not 

suitable.  

State the recommended permanency 

goal and how long DCBS believes the 

child will be in OOHC.  This is not where 

the worker would justify why.  

If siblings are separated discuss DCBS 

plans for maintaining visitation.   

This is where the DCBS worker would 

justify why anything on the family case 

plan does not correlate with any 

information on the report. 

Include any other issues concerning the 

status of the case.  

NOTE:  If additional space is needed to 

answer any of the questions, a separate 

sheet may be attached and noted on this 

form.  The SSW will need to place the 

words “addendum” and the court case 

number on each additional page.  
 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This section is where SSW will 

make formal recommendations.  

This is where the SSW will make 

recommendations regarding the 

case as a whole.  There are 

sections for the child and each 

parent.  

If DCBS is recommending 

commitment, the appropriate box 

will be checked.  

If DCBS is NOT 

recommending 

removal at this time. 

If DCBS is recommending temporary 

custody to continue with or change to 

a relative or non-relative.  Temporary 

Custody CANNOT be to DCBS at 

this point.  

Specify the name of the 

recommended temporary custodian 

and whether that person is a 

relative or non-relative.   

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This is where specific 

recommendations for each 

parent will be listed.  
Check 

all that 

will 

apply for 

the 

mother.  

Specify what agency 

will be responsible 

for each of these 

assessments (if 

applicable).

List any other recommendations for the mother. Again, 

additional sheets can be attached so long as they are 

clearly labeled as "addendum to mother’s 

recommendations" and the court case number is listed. 
 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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Check all 

that will 

apply for 

the father.  

Specify what 

agency will be 

responsible for 

each of these 

assessments (if 

applicable).

List any other recommendations for the father. Again, 

additional sheets can be attached so long as they are clearly 

labeled as "addendum to father’s recommendations" and the 

court case number is listed. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The SSW who 

prepares the 

report signs 

here.  

The date the report is 

completed.  

Printed 

name 

of the 

SSW. 

Signature of the 

supervisor 

reviewing and 

approving the 

report and 

recommendations.

.  

The date of 

review and 

approval by 

the supervisor.  

The official 

work address 

and phone 

number of the 

SSW (not a 

cell phone 

number).

A copy is to be 

provided to the court, 

any facility/agency 

where the child is 

placed, and counsel 

for the child and 

parents 3 days prior to 

the hearing.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

ORDER-PERMANENCY HEARING

(AOC-DNA 6)

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The AOC-DNA 6 is completed 

by the judge and/or designee

for any annual permanency 

review hearing.  

A separate order 

will be entered 

for each child, 

along with each 

child’s identifying 

information.  

The court will 

check the 

appropriate 

boxes for all the 

individuals who 

are present for 

the hearing.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The judge will make a 

determination regarding the 

permanency goal for the child.

The judge will determine 

the custody of the child.  

If the child is placed in the 

custody of someone other than 

DCBS, the name, address, and 

their relationship to the child 

must be entered here.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The judge may order 

child support if not 

done so previously.  

Parent(s)/PECC may be 

ordered to work with 

DCBS and treatment 

providers if not done so 

previously.

Any other 

orders the 

judge deems 

necessary.  

The judge may make 

advisory recommendations 

(e.g. placement 

recommendations). These 

are not orders.   

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

This box is checked only if the 

child meets the ICWA 

standards.  The SSW is 

responsible for notifying the 

court of ICWA.

It is imperative that the 

worker ensure the judge 

makes a reasonable 

efforts determination 

and checks one of the 

boxes below. 

The Cabinet MUST be making reasonable 

efforts to achieve permanency and 

demonstrate this to the court. This finding must 

be made by the judge in order to receive 

federal Title IV-E reimbursement.  

The judge will verify the findings 

made at the adjudicatory hearing..  

The judge will determine whether a 

change of custody is necessary.

The judge will determine whether 

a child can/cannot return home. 

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The judge will determine whether continued removal from the home is for 

protection or extraordinary services pursuant to KRS 600.050..  

The judge will determine here 

whether the child has been in 

foster care for 15 out of the last 

22 months (which may negate 

requirements for reasonable 

efforts to reunify under ASFA).

If the child is being cared for by a 

relative, this box will be checked.  

If DCBS has requested an 

exemption to TPR and provided 

documentation and the judge 

agrees, this box will be checked 

and explanation will be given.  

If the judge determines that DCBS 

has not adequately provided 

services, the judge will make that 

finding here.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

Documentation as to whether notice of 

the hearing was given and if not, why.  
Whether satisfactory evidence of 

case progress has been presented.  

Recommendation of DCBS 

regarding the permanency 

goal..  

If no recommendation has been made, this 

will also be documented.  
 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

The court MUST 

inquire as to the 

child’s desired 

permanency 

outcome.

The court MUST document its findings as to why another 

planned permanent living arrangement (APPLA) is the 

plan and why it continues to NOT be in the child’s best 

interest to be placed in one of the listed arrangements.  

These findings will likely rely upon and/or mirror those 

reasons articulated by the Cabinet.

The court MUST make a determination and document the 

specific reason(s) for there being no lesser restrictive 

alternative for the child’s placement.  The court should 

continually be asking the question "why can’t this child 

return home or to a lesser restrictive placement?"
 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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The judge will determine whether the 

child’s best interests are being 

adequately served by DCBS. 

The judge will set the next 

review date.  

The judge may appoint counsel 

for the parent(s)/PECCS by 

separate order.  

The next hearing date, time, and 

location is entered here.  

The next hearing type is entered 

here.  

All parties who need to be 

present at the next hearing will 

be indicated here.  

The judge signs and dates the 

order.  

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

THE CITIZEN’S FOSTER CARE REVIEW BOARD 

CONFIRMS THAT AN ANNUAL PERMANENCY 

REVIEW HAS BEEN SCHEDULED FOR EACH 

CHILD IN THE CABINET’S CUSTODY.  ANNUAL 

PERMANENCY REVIEWS ARE TO BE COMPLETED 

EVERY 12 MONTHS.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

THE CITIZEN’S FOSTER CARE REVIEW BOARD IS NOTIFIED 

ANY TIME A CHILD IS RELEASED FROM THE CUSTODY OF 

THE CABINET VIA THE TWIST SYSTEM.  THE CITIZEN’S 

FOSTER CARE REVIEW BOARD THEN SCHEDULES A FINAL 

REVIEW TO CONFIRM:

THE DATE THE CHILD WAS RELEASED FROM THE CUSTODY 

OF THE CABINET;

THE PERSON TO WHOM CUSTODY WAS GIVEN;

A COURT ORDER IS IN THE COURT’S FILE WHICH CHANGES 

THE CUSTODY OF THE CHILD.

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 
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This concludes this tutorial.  Additional AOC-DNA forms not included in this tutorial are 

as follows:

-AOC-DNA 2.2 (Notice of Emergency Removal)

-AOC-DNA 7 (Juvenile Summons-DNA Proceeding)

-AOC-DNA 10 (Order Appointing Counsel)

-AOC-DNA 11 (Financial Statement/Affidavit of Indigence)

-AOC-DNA 14 (Notice of Hearing to Interested Persons)

-AOC-DNA 15 (Certification of Order Terminating Parental Rights)

-AOC-DNA 21 (Order to Transfer DNA Case)

-AOC-DNA 24 (Order-ICPC Regulation No. 7)-NOT YET RELEASED

-AOC-DNA 25 (Order-Out of State Home Evaluation)-NOT YET RELEASED

Certain AOC-DNA forms can be 

accessed via the web at the 

following link:

AOC-DNA Forms

CONCLUSION

 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

___________________________________ 

 

  



1-258 
 

 



1-259 
 

PUBLISHED OPINIONS 
KENTUCKY COURT OF APPEALS 

June 1, 2015 to May 31, 2016 
 
 
 
I.  ADMINISTRATIVE LAW 
 

A.   Kentucky State Police v. Scott, No. 2014-CA-001081-MR, 2016 WL 
2866533 (Ky. App. May 13, 2016) 

 
Opinion by Judge Combs; Judge Dixon concurred; Judge D. Lambert 
dissented and filed a separate opinion. This appeal concerned a judgment 
entered in favor of appellees, two arson investigators employed by the 
Kentucky State Police.  Appellees sued KSP for alleged violations of their 
right to equal protection of the law after discovering that another individual 
had been hired to fill a vacant arson investigator position at a higher rate of 
pay. They alleged that the individual made more money because he had 
registered as a Republican voter within a week of applying for his new job.  
Following a hearing, the circuit court found that KSP did not have a rational 
basis for paying the new hire more than appellees. The court further 
concluded that KSP had violated appellees' state constitutional rights and 
awarded them injunctive relief, back pay, benefits, attorneys' fees, and 
costs. On appeal, KSP argued that the circuit court's judgment was 
improper because appellees failed to exhaust their administrative 
remedies, by filing a timely appeal to the Kentucky Personnel Board, when 
their internal grievances were initially rejected.  The Court of Appeals 
disagreed and affirmed. The Court noted that the issues raised by 
appellees were constitutional in nature, and that exhaustion of 
administrative remedies is not required when constitutional issues are the 
crux of a complaint because adjudication of a constitutional matter is 
beyond the purview of an administrative tribunal.  Consequently, because 
the Personnel Board lacked subject-matter jurisdiction over appellees' 
equal protection claim, this matter was properly before the circuit court.  In 
dissent, Judge Lambert argued that appellees should have been required 
to exhaust their administrative remedies.  
 

B.  Moses v. Kentucky Board of Medical Licensure, No. 2014-CA-000783-MR, 
2016 WL 551431 (Ky. App. Feb. 12, 2016), DR Pending 
 
Opinion by Judge J. Lambert; Judges Combs and VanMeter concurred.  
The Court of Appeals affirmed an opinion and order upholding the 
revocation of appellant's license to practice medicine by the Kentucky 
Board of Medical Licensure. The Court held the record reflected that the 
evidence against appellant was largely unchallenged at the hearing; the 
hearing officer was not biased or otherwise obligated to recuse himself; 
and the Board did not deprive appellant of due process of law by following 
established statutory procedures.  The Court concluded that the record 
supported the Board's findings against appellant, and the Board properly 
revoked his license accordingly.     
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C.  Sunrise Children's Services, Inc. v. Kentucky Unemployment Insurance 
Commission, No. 2014-CA-000633-MR, 2016 WL 929370 (Ky. App. Mar. 
11, 2016) 
 
Opinion by Judge Nickell; Judges Clayton and Kramer concurred.  The 
circuit court affirmed the decision of the Kentucky Unemployment 
Insurance Commission (KUIC) finding that an employee was entitled to 
receive unemployment benefits. The Court of Appeals also affirmed, 
holding that appellant failed to present sufficient evidence before the 
administrative body justifying its position that the employee was discharged 
for work-related misconduct.  Appellant purported to rely on a videotape of 
the incident precipitating the employee's termination from employment.  
However, the videotape had never been introduced into the administrative 
record.  Appellant attempted to introduce the tape before the circuit court 
but was rebuffed as judicial review is based solely upon the certified 
administrative record.  According to appellant, the contents of the 
videotape were dispositive and completely supported its claim that the 
employee was terminated for misconduct.  It contended that the referee 
conducting the administrative hearing erred in failing to sua sponte request 
the videotape; that KUIC erred in refusing to consider the untendered 
evidence; and that the circuit court erred in ignoring its reasonable request 
for remand for the purpose of introducing the videotape.  However, the 
Court concluded that appellant had failed to create an adequate record 
supporting its burden of proof and declined the invitation to save appellant 
from its own errors.  On the merits, the Court concluded that the referee 
weighed the conflicting evidence presented and found the employee's 
evidence more convincing. Because substantial evidence supported the 
referee's decision, the Court affirmed the circuit court's judgment affirming 
KUIC's adoption of the referee's determination. The Court also rejected 
appellant's unsupported claims related to the waiver of defenses by the 
employee, as well as its contention that it was entitled to oral argument 
before the circuit court. 
 

D.  Vahle v. Kentucky Cabinet for Health and Family Services, No. 
2014-CA-001561-MR, 2016 WL 304083 (Ky. App. Jan. 22, 2016), DR 
Pending 

 
Opinion by Judge Thompson; Judges Clayton and VanMeter concurred.  
Appellant was terminated from her employment with the Cabinet for Health 
and Family Services after she falsified records of clients concerning their 
eligibility for Medicaid benefits. The Kentucky Personnel Board reduced the 
penalty from termination to a thirty-day suspension.  However, the 
Franklin Circuit Court reversed the Board and reinstated appellant's 
termination. The Court of Appeals reversed the circuit court, holding that 
the Board acted within its statutory authority to alter or modify the 
disciplinary action imposed. 
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II.  ADOPTION 
 

A.  Belden v. Cabinet for Families and Children, No. 2014-CA-001177-MR, 
2016 WL 1534638 (Ky. App. Apr. 15, 2016) 

 
Opinion by Judge VanMeter; Judges Combs and J. Lambert concurred.  
On appeal from an order denying appellant's motion to inspect his adoption 
records, the Court of Appeals vacated and remanded, holding that the 
circuit court failed to make sufficient findings of fact in support of its 
decision to deny appellant's motion.  KRS 199.572 provides that when an 
adopted person's biological parents are deceased or cannot be located by 
the Cabinet, a judge in the circuit court may grant an adopted person's 
motion to inspect his or her adoption records.  The Court held that 
although the language in the statute is permissive, absent any standards 
for the circuit court to follow, decisions in these cases are inherently 
arbitrary. Therefore, the Court held that a circuit court's decision to open 
adoption records under KRS 199.572 should be made only when the 
petitioner shows good cause to inspect.  Further, the Court provided a 
nonexclusive list of factors the circuit court should consider in deciding 
whether to grant an adopted person's motion to inspect his adoption 
records, including consideration for the respective rights and interests of 
the adopted person, the adoptive family, and the biological family.  The 
Court ultimately vacated the circuit court's order and remanded the case for 
a factual determination of whether appellant had shown good cause for 
inspection of his adoption records. 
 

B.  R.P., Jr. v. T.A.C., 469 S.W.3d 425 (Ky. App. 2015)  
 

Opinion by Judge Combs; Judges D. Lambert and Taylor concurred.  A 
stepfather sought to adopt his stepson, and the circuit court granted the 
petition and terminated the biological father's parental rights without his 
consent.  The Court of Appeals affirmed, agreeing with the findings of the 
circuit court that the admitted conduct of the biological father constituted 
abandonment so as to justify the involuntary termination of his parental 
rights.   
 

III.  APPEALS 
 

A.  Anglin v. Justice & Public Safety Cabinet, 480 S.W.3d 291 (Ky. App. 2015) 
 

Opinion and order dismissing by Judge J. Lambert; Chief Judge Acree and 
Judge Maze concurred.  Appellant appealed from an order denying his 
motion for reconsideration of an order granting the Justice & Public Safety 
Cabinet's motion to dismiss his petition for declaration of rights.  The Court 
of Appeals dismissed the appeal on grounds that appellant's notice of 
appeal was untimely pursuant to CR 73.02(1).  In so doing, the Court held 
that the "prison mailbox rule" set forth in CR 12.04(5) is limited to criminal 
cases, and does not apply in civil cases such as the one at issue.  Thus, 
since the circuit court did not receive appellant's notice of appeal and the 
accompanying motion to proceed in forma pauperis until one day past the 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=7193
http://www.lrc.ky.gov/Statutes/statute.aspx?id=7193
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiirpGzqrfNAhVJOiYKHRM3CRoQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNA5A61B20FEC211DDADB9FA81BC088F05%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG2MfChh65RWIsmfLQ8yle65MYrcQ&sig2=hkeh6ZdepCO3Iv2EyzHcVg&bvm=bv.124817099,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwi9h8q-qrfNAhWIZCYKHZtlBU0QFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN6D3A0120A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHa-IM_xeaqw46s_0zb9--ygQdE7w&sig2=0J5FAh9Orrh-bJihFBPSTA&bvm=bv.124817099,d.eWE


1-262 
 

mandatory deadline, the Court of Appeals had no choice but to dismiss the 
appeal because its jurisdiction was never invoked. 
 

B.  Black Forest Coal, LLC v. GRC Development, LLC, 483 S.W.3d 378 (Ky. 
App. 2015) 

 
Opinion and Order dismissing by Judge Taylor; Judges Combs and D. 
Lambert concurred.  Appellant brought this appeal from a judgment 
granting appellees' CR 60.02 motion to vacate an order dismissing the 
action.  The Court of Appeals dismissed the appeal as being taken from 
an interlocutory order.  The general rule is that an order granting a CR 
60.02 motion to set aside a judgment is non-appealable. However, 
appellant argued that the exception to the general rule, set forth in Asset 
Acceptance, LLC v. Moberly, 241 S.W.3d 329 (Ky. 2007), applied and 
permitted the appeal to proceed.  That exception applies where: (1) the 
"disrupted" judgment is more than one year old, and (2) the reason offered 
by the circuit court for vacating the judgment is an "extraordinary 
circumstance" under CR 60.02(f).  Id. at 334-35.  The Court held that the 
exception was not applicable in this case because the motion to set aside 
the judgment was filed only eight months after the judgment was entered, 
and the circuit court granted relief based on fraud, rather than an 
extraordinary circumstance. Therefore, dismissal was mandatory. 
 

C.  Brooks v. Byrd, No. 2015-CA-000464-ME, 2016 WL 1534692 (Ky. App. 
2016)   

 
Opinion and order dismissing by Judge Nickell; Judges Stumbo and 
VanMeter concurred. The biological mother of two minor girls challenged 
the circuit court's award of sole custody to the children's father and 
weekend visitation to her.  After the circuit court's order was entered, 
appellant filed a post-judgment motion pursuant to CR 52.02.  While that 
motion was pending, Mother filed a notice of appeal to the Court of 
Appeals.  The circuit court subsequently granted Mother's post-judgment 
motion and issued a new final custody order containing findings of fact and 
conclusions of law.  Mother appended the new order to her appellate brief 
– even though it was not included in the appellate record certified by the 
circuit court clerk – but failed to file an amended notice of appeal.  The 
Court of Appeals held that the new custody order converted the original 
custody order into an interlocutory order that was not subject to appeal. 
Because Mother never filed an amended notice of appeal addressing the 
new order, the Court was deprived of a complete record to review, and the 
appeal was consequently dismissed due to her failure to comply with CR 
73.02(1)(e)(ii).   
 

D.  Cubar v. Town & Country Bank and Trust Co., 473 S.W.3d 91 (Ky. App. 
2015)  

 
Opinion by Chief Judge Acree; Judges Stumbo and Taylor concurred.  
The Court of Appeals addressed the pro se arguments of a self-proclaimed 
"sovereign citizen" who brought this appeal from the circuit court's grant of 
summary judgment on appellee's foreclosure complaint.  The Court held 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjBpOmeqrfNAhXF4iYKHQAgA0UQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNC35C7B00A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFjdZrHZIggf9orYg82zIs3dGicUA&sig2=Sw8wMNyVlvaVTKyVK5xb8g&bvm=bv.124817099,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjBpOmeqrfNAhXF4iYKHQAgA0UQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNC35C7B00A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFjdZrHZIggf9orYg82zIs3dGicUA&sig2=Sw8wMNyVlvaVTKyVK5xb8g&bvm=bv.124817099,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjBpOmeqrfNAhXF4iYKHQAgA0UQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNC35C7B00A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFjdZrHZIggf9orYg82zIs3dGicUA&sig2=Sw8wMNyVlvaVTKyVK5xb8g&bvm=bv.124817099,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjBpOmeqrfNAhXF4iYKHQAgA0UQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNC35C7B00A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFjdZrHZIggf9orYg82zIs3dGicUA&sig2=Sw8wMNyVlvaVTKyVK5xb8g&bvm=bv.124817099,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjDgOr1rbfNAhVCVyYKHX6AB7EQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNAE251D50A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNGXe5W5TEgBY64bI3XBnsg3f9YSPA&sig2=0FaOE6JDW_hgor8alRkjPQ&bvm=bv.124817099,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiirpGzqrfNAhVJOiYKHRM3CRoQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNA5A61B20FEC211DDADB9FA81BC088F05%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG2MfChh65RWIsmfLQ8yle65MYrcQ&sig2=hkeh6ZdepCO3Iv2EyzHcVg&bvm=bv.124817099,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiirpGzqrfNAhVJOiYKHRM3CRoQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNA5A61B20FEC211DDADB9FA81BC088F05%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG2MfChh65RWIsmfLQ8yle65MYrcQ&sig2=hkeh6ZdepCO3Iv2EyzHcVg&bvm=bv.124817099,d.eWE
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that a summary judgment will not be reversed when an appellant's brief 
lacks "a factually cognizable and legally coherent challenge," but instead 
relies on "bald accusations" and "nonsensical arguments" grounded in 
"deeply flawed legal premises." 
 

E.  Flint v. Coach House, Inc., No. 2015-CA-000888-MR, 2015 WL 7808039 
(Ky. App. Dec. 4, 2015), DR Pending 

 
Opinion and order by Judge Maze; Judges Combs and VanMeter 
concurred.  Appellant, a pro se litigant, sought to recuse the trial judge in a 
civil action. The circuit court denied the motion, and appellant appealed.  
The Court of Appeals dismissed the appeal due to a lack of subject-matter 
jurisdiction, holding that the order denying recusal was not a final and 
appealable order. The order disposed of only a single procedural issue and 
specifically reserved all other matters for further adjudication; moreover, it 
did not conclusively determine the rights of the parties, and the trial court 
did not include the recitations necessary to allow for appellate review 
pursuant to CR 54.02. The Court also sanctioned appellant for filing a bad 
faith appeal.  The Court noted that appellant had prosecuted numerous 
lawsuits and appeals in state and federal courts – including twenty-six 
appeals with the Court of Appeals.  The Court had dismissed seven of 
those appeals for failure to appeal from a final and appealable order, and 
all of those dismissals were due to the appeals being taken from 
interlocutory orders denying motions to recuse a trial judge.  Those prior 
dismissals were relevant as to whether appellant knew or should have 
known of the requirement of a final order before filing the subject appeal, 
and appellant's actions demonstrated a persistent unwillingness to abide 
by or even to familiarize himself with the Rules of Civil Procedure governing 
appeals. Therefore, the Court imposed sanctions pursuant to CR 73.02(4). 
 

F.  Icon-Lex Development, LLC v. REI Real Estate Services, LLC, No. 
2014-CA-001643-MR, 2016 WL 2855298 (Ky. App. May 13, 2016), DR 
Pending 

 
Opinion and order dismissing by Judge VanMeter; Judges Combs and J. 
Lambert concurred.  Upon review of an order granting judgment on the 
pleadings in a case involving an easement, the Court of Appeals dismissed 
the appeal, finding that the Court had no jurisdiction. The Court held that 
when an easement has been judged to be appurtenant, and thus benefits a 
specific piece of land rather than a specific person, the current owner of the 
benefitted parcel is undoubtedly affected by the Court's decision on appeal 
and, therefore, is an indispensable party to the appeal.  Under the 
appellate civil rules, failure to name an indispensable party on appeal is an 
incurable jurisdictional defect requiring dismissal.  Consequently, because 
the current owner of the subject property was not made a party to the 
appeal, dismissal was merited. 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjR5O-ps7fNAhWDVyYKHfNMDtQQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNB232DD60A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNH4Zr93jYkJx7qHVFr3YYr39wrcuw&sig2=T3i8MItZI2rzdKgnD3kDWQ&bvm=bv.124817099,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwiz_tHRs7fNAhWELyYKHeeMAocQFggeMAE&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNA5A61B20FEC211DDADB9FA81BC088F05%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG2MfChh65RWIsmfLQ8yle65MYrcQ&sig2=72TwGUc83WLJJcRYW21yaw&bvm=bv.124817099,d.eWE
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G.  Lococo v. Kentucky Horse Racing Commission, 483 S.W.3d 848 (Ky. App. 
2016)  

 
Opinion and order dismissing by Judge J. Lambert; Chief Judge Acree and 
Judge Taylor concurred. Appellant challenged an opinion and order of the 
Fayette Circuit Court affirming a decision by the Kentucky Horse Racing 
Commission that it was not required to release information about its 
licensees under Kentucky's Open Records Act. During the pendency of the 
appeal, appellant passed away. The Court addressed the need for the 
estate to comply with CR 25.01 and KRS 395.278 to properly revive the 
action and substitute the executrix. The Court ultimately held that a 
justiciable controversy regarding the open records request did not survive 
appellant's death because the estate would have the opportunity to 
properly seek the information necessary to obtain the payments from the 
horse owners and to litigate the issue of whether any funds are owed.  
Accordingly, the Court dismissed the appeal as moot. 
 

H.  W.L.C. v. Cabinet for Health and Family Services, 484 S.W.3d 737 (Ky. 
App. 2016)  

 
Opinion by Judge Nickell; Judges Stumbo and VanMeter concurred.  In 
two separate cases, the circuit court terminated the parent's parental rights 
to two minors – a girl and a boy.  Mother filed a notice of appeal only as to 
Daughter, and then filed an amended notice of appeal to add Son, which 
the circuit court entered.  The Court of Appeals affirmed the termination of 
Mother's parental rights as to Daughter but struck the amended notice of 
appeal, holding that the amended notice of appeal did not "cure" Mother's 
failure to include Son in the original notice of appeal or in a separate notice 
of appeal. Jurisdiction over Son and his case was never transferred to the 
Court, and the Court could not just assume that Mother always intended to 
appeal as to both children. The Court noted that the use of an amended 
notice of appeal in this case was questioned by a separate motion panel 
before the case was assigned to a merits panel for decision. CR 73.02(1) 
specifies the limited number of post-judgment motions for which an 
amended notice of appeal may be filed, and Flick v. Estate of Wittich, 396 
S.W.3d 816 (Ky. 2013), specified the limited circumstances in which a 
notice of appeal may be amended.  This case did not appear to fit within 
the stated parameters and prompted the motion panel to issue a show 
cause order to Mother to explain why the amended notice of appeal should 
not be stricken.  Mother responded that she had intended to appeal, as to 
both children, all along, but the Court ultimately held that it could not 
"simply read into a notice of appeal an 'intention' or language that does not 
appear therein."  Because Mother failed to substantially comply with CR 
73.02, the Court determined that sufficient cause had not been shown to 
allow the appeal of Son's TPR order to proceed. Therefore, it struck the 
amended notice of appeal. 
 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwi3odTilbnNAhVGTSYKHUHfANQQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN840A9C70A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFaLa0R_33e7--Ho_UrHob3eY5wgw&sig2=oEamgEZxXRbwmfWSM1CwDA&bvm=bv.124817099,d.cWw
http://www.lrc.ky.gov/Statutes/statute.aspx?id=36349
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjv7vzBmLnNAhUG6yYKHbkyBdoQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNA5A61B20FEC211DDADB9FA81BC088F05%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG2MfChh65RWIsmfLQ8yle65MYrcQ&sig2=SjiksczetCBEpOc-SPu-3Q&bvm=bv.124817099,d.cWw
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjv7vzBmLnNAhUG6yYKHbkyBdoQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNA5A61B20FEC211DDADB9FA81BC088F05%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG2MfChh65RWIsmfLQ8yle65MYrcQ&sig2=SjiksczetCBEpOc-SPu-3Q&bvm=bv.124817099,d.cWw
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjv7vzBmLnNAhUG6yYKHbkyBdoQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNA5A61B20FEC211DDADB9FA81BC088F05%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG2MfChh65RWIsmfLQ8yle65MYrcQ&sig2=SjiksczetCBEpOc-SPu-3Q&bvm=bv.124817099,d.cWw
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IV.  ARBITRATION 
 

A.  Imhoff v. Lexington Public Library Board of Trustees, Nos. 
2014-CA-000385-MR, 2014-CA-000490-MR, 2016 WL 192017 (Ky. App. 
Jan. 16, 2016), DR Pending 

 
Opinion by Judge Combs; Judges Dixon and D. Lambert concurred. The 
former executive director of the Lexington Public Library moved to confirm 
an arbitration award against the library's board of trustees on her breach of 
contract claim. The circuit court vacated the award with regard to 
consequential damages and post-judgment interest, but confirmed the 
award in the amount of $256,940.62 – the former director's salary for the 
remainder of her four-year term. The parties brought an appeal and 
cross-appeal from the decision. The Court of Appeals vacated and 
remanded, holding that the former director waived her right to pursue 
arbitration when she opted to engage the judicial process by filing a civil 
breach of contract action. The former director initially indicated her 
intention to waive the arbitration provision of her employment contract and 
invoked the full judicial process without reference to the provision.  
However, she then proceeded to seek arbitration of the matter without any 
litigation in circuit court. The circuit court dismissed the action in deference 
to her request for arbitration. The Court of Appeals concluded that recourse 
to arbitration was inappropriate under the circumstances and that the 
circuit court erred in failing to find that the former director had waived her 
right to arbitrate by electing to file the civil action. Thus, enforcement of the 
arbitration award was a moot point. Consequently, the Court vacated the 
circuit court's judgment and remanded the matter for litigation to proceed.    
 

B.  Kindred Nursing Centers Limited Partnership v. Cox, No. 
2014-CA-000196-MR, 2015 WL 3525113 (Ky. App. June 5, 2015) 

 
Opinion by Judge VanMeter; Judges Clayton and Jones concurred. The 
Court of Appeals affirmed an order denying Kindred's motion to compel 
arbitration with respect to a wrongful death claim, holding that under 
Kentucky precedent, wrongful death claims are not subject to arbitration.  
Following the decision in Ping v. Beverly Enterprises, Inc., 376 S.W.3d 581 
(Ky. 2012), the Court determined that a decedent cannot agree to arbitrate 
wrongful death claims because wrongful death claims are not derivative of 
the decedent's personal injury claims and accrue separately as a means to 
compensate the pecuniary losses of the wrongful death beneficiaries. The 
Court further determined that this did not constitute disparate treatment of 
wrongful death claims as prohibited under the Federal Arbitration Act 
(FAA). Kentucky contract law applied when determining the validity of 
arbitration agreements under the FAA, and under Kentucky law, an 
individual may not agree to arbitrate claims which are not his own. 
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V.  ATTORNEY AND CLIENT 
 

Gleason v. Nighswander, 480 S.W.3d 926 (Ky. App. 2016)  
 
Opinion by Judge Thompson; Judges Jones and D. Lambert concurred.  
Appellant appealed from a judgment following a bench trial awarding appellee 
$18,704.17 for legal services and $1,128.25 for reimbursement for a reporting 
service invoice. The circuit court dismissed appellant's counterclaim for 
professional negligence after he failed to produce an expert witness.  The Court of 
Appeals affirmed, holding that appellant's counterclaim for professional negligence 
required an expert witness to establish the standard of care. The Court noted that 
whether an expert witness is required is a determination within the discretion of the 
trial court and that the trial court did not abuse its discretion in this case.  The 
Court further held that appellant was given ample opportunity to produce an 
expert.   
 

VI.  BUSINESS ORGANIZATIONS 
 

Griffin v. Jones, No. 2014-CA-000402-MR, 2015 WL 4776300 (Ky. App. Aug. 14, 
2015), DR Pending 
 
Opinion by Judge Kramer; Judges Clayton and Dixon concurred.  Appellant 
invested large sums of money into an LLC and corporation formed by appellee's 
husband, who thereafter formed another LLC that operated as a management 
group for the previously-formed entities.  Appellant did not own any shares or 
interest in the later-formed management group.  Rather, appellee's husband was 
the management group LLC's sole member, and appellee was the president.  
Through the management group LLC, appellee and her husband commingled 
assets among the previously-formed entities and also caused the management 
group LLC to pay funds to them for their own personal use. Appellant subsequently 
filed claims alleging breach of fiduciary duty, fraud by omission, misappropriation, 
and unjust enrichment against appellee. The circuit court dismissed the claims due 
to a lack of standing.  The Court of Appeals affirmed.  At the onset, the Court 
observed that the analysis used to distinguish between a derivative and direct 
action must be based solely on the following questions: Who suffered the alleged 
harm – the corporation or the suing stockholder individually – and who would 
receive the benefit of the recovery or other remedy? The Court further observed 
that under Kentucky law, an action in which the holder can prevail without showing 
an injury or breach of duty to the corporation should be treated as a direct action; 
moreover, for the purpose of a CR 12.02(f) motion to dismiss, the duty of the court 
is to look at the nature of the wrong alleged, not merely at the form of the words 
used in the complaint, to determine for itself whether a direct claim exists. Under 
this analysis, the Court determined that regardless of how he labeled his causes of 
action, appellant's claims were derivative in nature, rather than direct. Laid bare, 
appellant's case against appellee was an impermissible attempt to convert a 
derivative claim into a direct claim through an exercise in semantics. 
Consequently, he lacked standing, as a matter of law, to directly pursue the claims 
he alleged against appellee and dismissal was merited. 
 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwid97eOqbnNAhWDLSYKHVK3DlEQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN6AC8DA10A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHKAGXVaRKw2RtK0Uor-Z2yWYhXOQ&sig2=gcGg0O2146goaxAAOx4CEQ
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VII.  CARRIERS 
 

Royal Consumer Products, LLC v. Saia Motor Freight Line, Inc., Nos. 
2014-CA-000945-MR, 2014-CA-000954-MR, 2016 WL 748176 (Ky. App. Feb. 26, 
2016), DR Pending 
 
Opinion by Judge Maze; Judges Jones and Stumbo concurred.  A shipper 
brought suit against a freight carrier, seeking actual and foreseeable 
consequential damages resulting from the carrier's failure to make timely and 
conforming shipments. The carrier counterclaimed, seeking recovery of the 
balance on its unpaid freight invoices. The circuit court entered a partial summary 
judgment finding that the shipper was not entitled to consequential damages, and 
that the carrier's tariff controlled.  However, the circuit court further concluded that 
the carrier's cancellation of discounts was prima facie unreasonable.  Following a 
bench trial, the circuit court awarded a net judgment in favor of the carrier in the 
amount of $37,417.09, as well as attorneys' fees in the amount of $138,336.30, 
and $15,723.94 in costs.  Both parties appealed. The Court of Appeals affirmed in 
part, reversed in part, vacated in part, and remanded. The Court first held that the 
provision of the Carmack Amendment to the Interstate Commerce Act that limits a 
carrier's liability pursuant to a tariff applied here to the shipper's claims against the 
freight carrier, at least with regard to the actual damages sought by the shipper for 
goods damaged in shipment. The Court next held that a genuine issue of material 
fact existed as to whether or not the freight carrier provided the shipper a fair 
opportunity to choose between levels of liability, which precluded summary 
judgment on the shipper's claims concerning actual and consequential damages 
due to untimely or non-conforming shipments of goods. The Court also held that 
there were genuine issues of material fact as to whether or not the carrier's action 
to rescind its discounted freight charges constituted a "severe" and "prima facie 
unreasonable" penalty, and whether the entire tariff, including the carrier's 
published and discounted rates, must apply.   
 

VIII.  CHILD SUPPORT 
 

A.  Bootes v. Bootes, 470 S.W.3d 351 (Ky. App. 2015)  
 

Opinion by Judge VanMeter; Judges Clayton and Kramer concurred.  On 
review from the Jefferson Circuit Court's order concerning child support 
and maintenance, the Court of Appeals affirmed in part, reversed in part, 
and remanded, holding that the circuit court erred by excluding Husband's 
income from a tax planning business from his "gross income" for purposes 
of child support calculations. Husband worked a seasonal second job 
preparing tax returns, and all proceeds from the business were given to his 
father to supplement his Social Security benefits and to improve his 
standard of living. Because of this, and the fact that Husband never 
reported income from the tax business on his personal income tax returns, 
the circuit court did not include that income when calculating Husband's 
child support obligations. The Court of Appeals determined that absent 
proof all proceeds went to an "ordinary and necessary expense" of the 
business, these funds constituted "gross income" received from 
self-employment or proprietorship of a business as defined in KRS 
403.212(2)(c) and must be included in Husband's income for child support 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=1456
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1456
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calculation purposes. The case was remanded for findings as to Husband's 
income from the tax business after ordinary and necessary expenses were 
deducted. The Court affirmed the circuit court's decisions concerning 
Wife's earning capacity, denial of maintenance, and refusal to award Wife 
attorney's fees. 
 

B.  Neighbors v. Commonwealth, 2015-CA-001616-ME, 2016 WL 1389734 
(Ky. App. Apr 8, 2016) 

 
Opinion by Judge Nickell; Judges Clayton and D. Lambert concurred.  
After a dissolution of marriage, the county attorney moved for judgment of 
child support arrearages. The circuit court found obligor to be $23,000 in 
child support arrears, and ordered him to continue paying $100 in weekly 
child support, as well as $150 each month to reduce the arrearage.  On 
appeal, obligor alleged he was denied due process of law and the 
opportunity to cross-examine an adverse witness, and that he was told he 
had to have counsel to present proof. The Court of Appeals reversed and 
remanded upon finding a total absence of proof by either party. The subject 
action began when the county attorney filed a written Motion for Judgment 
of Arrearages, which stated that the circuit court had entered an order in 
December 2007 requiring obligor to pay $100 in weekly child support, and 
that since May 2015 an arrearage of $23,000 had accrued.  
Accompanying the motion was an affidavit from obligor's ex-spouse stating 
the actual arrearage was $39,000, but that $16,000 should be forgiven. 
When an evidentiary hearing was convened, the county attorney 
mentioned the 2007 order and the amount of the alleged arrearage, but 
offered no evidence of any sort.  When the circuit court asked obligor, who 
appeared without counsel, whether he disagreed with anything the county 
attorney had said, he stated that he needed to know what he should do 
because one of the two children had moved in with him the previous night.  
The circuit court responded that he should "talk to an attorney or file the 
appropriate motion."  Obligor then stated, "[A]nd he lived with me for 
several years," to which the court again responded, "You need to talk to an 
attorney or file the appropriate motion." Thereafter, without receiving any 
proof, the circuit court found obligor had been ordered to pay $100 each 
week in child support since December 2007, and that an arrearage of 
$23,000 had accrued since May 2015. In reversing, the Court of Appeals 
rejected the allegation that the circuit court had required obligor to hire an 
attorney, holding that in response to obligor's request for legal advice, the 
court had merely identified two options, speak to an attorney or file the 
proper motion.  As to the other allegations of error, the Court determined 
that during the evidentiary hearing, the Commonwealth had the duty to 
prove not only entry of a valid child support order, citing Sallee v. Sallee, 
468 S.W.3d 356 (Ky. App. 2015), but also the amount of the child support 
arrearage – perhaps through a government representative or the 
ex-spouse – which was then the obligor's burden to refute. The Court held 
that the ex-spouse's affidavit was not admissible as proof of the amount of 
the child support obligation. Therefore, since the Commonwealth failed to 
offer any proof, reversal and remand of the circuit court's order was 
necessary.   
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C.  Sallee v. Sallee, 468 S.W.3d 356 (Ky. App. 2015)  
 

Opinion by Judge Taylor; Judges Dixon and Maze concurred.  After the 
parties divorced, Mother sought to hold Father in contempt of court due to 
nonpayment of child support.  The circuit court denied the motion.  On 
appeal, the Court of Appeals vacated and remanded, holding that Father, 
rather than Mother, had the burden of proving that he had paid his child 
support obligation after Mother established the validity of the divorce 
decree setting the obligation. 
 

D.  Smothers v. Baptist Hospital East, 468 S.W.3d 878 (Ky. App. 2015)  
 

Opinion by Judge Nickell; Judges Dixon and Kramer concurred.  Appellant 
and an unnamed woman are the biological parents of a minor daughter. On 
two separate occasions, the mother took the daughter to Baptist Hospital 
East seeking medical treatment for unknown maladies.  Appellant alleged 
he was unaware of the hospital visits and did not consent to any treatment 
nor agree to be financially responsible for same.  He carried a health 
insurance policy on the child that paid for a majority of the costs.  
However, when payment for the outstanding balance was not forthcoming, 
Baptist East instituted a collection action against appellant in the Jefferson 
District Court. In response to Baptist East's motion for summary judgment, 
appellant challenged the constitutionality of KRS 405.020, alleging that it 
improperly shielded women from financial liability and thus constituted 
gender-based discrimination. Baptist East argued that the common-law 
doctrine of necessaries established liability and contended that addressing 
the constitutionality of the statute was, therefore, unnecessary. The district 
court entered summary judgment in favor of the hospital without 
addressing the constitutional issue and appellant appealed to the Jefferson 
Circuit Court, which affirmed the decision. In affirming, the circuit court 
declined to address the constitutional challenge and concluded that the 
doctrine of necessaries requires both parents to be jointly and severally 
liable for the support of their children, including payment for medical 
treatments. As appellant was the sole parent before the court and chose 
not to implead the mother, the circuit court concluded that the district court 
did not err in placing full responsibility on him. On discretionary review, the 
Court of Appeals affirmed. The Court held that the lower courts correctly 
refused to address appellant's constitutional challenge. The Court then 
undertook an in-depth examination of the common-law doctrine of 
necessaries, ultimately holding that the duty to support a minor child 
applies with equal force to both parents. Because appellant was the sole 
potentially responsible party in the action, the Court found no error in 
imposing complete liability upon him.  Finally, the Court held that 
appellant's failure to produce any affirmative evidence in responding to the 
summary judgment motion, choosing to rely instead solely upon bare 
assertions and arguments, was fatal to his challenge. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=17542
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IX.  CIVIL PROCEDURE 
 

Faller v. Goess-Saurau, No. 2012-CA-001912-MR, 2015 WL 5173444 (Ky. App. 
Sep. 4, 2015) 
 
Opinion by Judge VanMeter; Judge Thompson concurred; Judge D. Lambert 
dissented and filed a separate opinion. On review from an order granting 
Goess-Saurau's motion for default judgment, the Court of Appeals vacated and 
remanded. The Court held that when a plaintiff files a timely amended complaint, 
and the defendant has not yet answered the original complaint, CR 15.01 permits 
the defendant to file an answer to the complaint/amended complaint "within the 
time remaining for response to the original pleading or within ten days after service 
of the amended pleading, whichever period may be longer, unless the court 
otherwise orders."  In this case, the plaintiff filed an amended complaint three 
days after service of the original complaint, at which time the defendant had not yet 
filed an answer to the original complaint. The defendant was not served with the 
amended complaint until the date of the hearing on the plaintiff's motion for default 
judgment. The Court concluded that the original complaint was superseded by the 
amended complaint, and default judgment against the defendant for failure to 
timely respond to the original complaint was an abuse of discretion when the time 
for response prescribed by CR 15.01 had not yet expired.  In dissent, Judge D. 
Lambert disagreed with the majority's reading of CR 15.01 and also disagreed that 
the original complaint had been superseded by the filing of an amended complaint. 
 

X.  CIVIL RIGHTS 
 

Walker v. Commonwealth, No. 2014-CA-000883-MR, 2016 WL 1389798 (Ky. App. 
Apr. 8, 2016), DR Pending 
 
Opinion by Judge Maze; Judges Stumbo and Taylor concurred.  Appellant filed 
suit against his employer for employment discrimination due to race and retaliation 
under the Kentucky Civil Rights Act. The circuit court entered summary judgment 
for the employer.  On appeal, the Court of Appeals affirmed.  The Court first held 
that the "continuing violation" doctrine did not apply to permit appellant to bootstrap 
discrete acts of alleged race discrimination and retaliation, based on a failure to 
promote, that occurred outside the five-year limitations period governing such 
claims.  The Court next held that appellant's claims were subject to analysis under 
the McDonnell Douglas burden-shifting framework, and not a "mixed motive" 
analysis under federal law, which had not been expressly adopted in Kentucky. 
Applying the former test, the Court first noted that appellant was similarly situated 
to coworkers not in the protected class who were offered promotions, as required 
to make a prima facie case of race discrimination based on a failure to promote.  
However, the Court then held that the employer had met its burden of showing that 
the reasons for promoting appellant's coworkers over appellant were legitimate 
and nondiscriminatory.  Appellant's countering assertion that the employer's 
reasons for passing him over for promotions on three separate instances were 
"vague" and "unsubstantiated," coupled with the deposition testimony of a former 
coworker that she never heard any complaints about appellant's work, without 
more, did not create a fact issue as to whether the reasons for the failure to 
promote appellant were a pretext for race discrimination. The Court further held 
that the evidence did not demonstrate that the employer's decision to pass over 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjozNeStLnNAhWFJiYKHU2sAc8QFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN731B6FC0A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG5UjBeyItP6WERTD2JXgyYr70LLg&sig2=OfJjOAa_Lymqpx9CQ8Y7Eg
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjozNeStLnNAhWFJiYKHU2sAc8QFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN731B6FC0A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG5UjBeyItP6WERTD2JXgyYr70LLg&sig2=OfJjOAa_Lymqpx9CQ8Y7Eg
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjozNeStLnNAhWFJiYKHU2sAc8QFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN731B6FC0A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG5UjBeyItP6WERTD2JXgyYr70LLg&sig2=OfJjOAa_Lymqpx9CQ8Y7Eg
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appellant for promotion on three occasions was in retaliation for appellant having 
filed a discrimination charge with the county human rights commission. There was 
no showing of a causal connection between the charge and non-promotions, and 
witnesses' deposition testimony that they had been told that appellant was 
"blackballed" due to filing the charge was inadmissible hearsay. 
 

XI.  CONSTITUTIONAL LAW 
 

Wedding v. Harmon, No. 2015-CA-000195-MR, 2016 WL 1534682 (Ky. App. Apr. 
15, 2016) 
 
Opinion by Judge Kramer; Judges D. Lambert and Stumbo concurred.  Father 
appealed a post-dissolution order enjoining him from copying and forwarding 
routine co-parenting emails to third parties and sending mass emails to the parties' 
friends, family, and other members of their community regarding the parties' 
dissolution, custody proceedings, and co-parenting process.  On appeal, Father 
alleged the injunction violated his free speech rights. The Court of Appeals 
disagreed and affirmed on the basis that: (1) Father's emails were not 
constitutionally protected conduct but, rather, were intended to harass, annoy, or 
alarm Mother; (2) the injunction was narrowly drawn to proscribe Father's 
unprotected conduct; (3) the best interests of the children were supported by the 
family court's narrowly-drawn limitation on Father's speech; and (4) the injunction 
conformed to the modern approach adopted in Hill v Petrotech Resources Corp., 
325 S.W.3d 302 (Ky. 2010). 
 

XII.  CONTEMPT 
 

Spencer v. Commonwealth, No. 2014-CA-002024-MR, 2016 WL 2855253 (Ky. 
App. May 13, 2016)  
 
Opinion by Chief Judge Acree; Judges Combs and Jones concurred. The Court of 
Appeals reversed and remanded an order holding appellant in contempt for failing 
to pay child support. The Court found that fixing the contempt purge amount at the 
full child-support arrearage amount owed did not provide appellant with a true 
opportunity for purging.  For that reason, the Court held that the family court 
abused its discretion when it ordered a term of imprisonment but failed to set an 
attainable purge amount.   
 

XIII.  CONTRACTS 
 

A.  Sara v. Saint Joseph Healthcare System, Inc., 480 S.W.3d 286 (Ky. App. 
2015) 
 
Opinion by Judge Maze; Judges Stumbo and Taylor concurred.  Appellant 
challenged an order dismissing his claims against Saint Joseph Medical 
System, Inc. for violation of administrative due process and for breach of 
contract.  The Court of Appeals affirmed, agreeing with the circuit court 
that Saint Joseph was not functioning as a "de facto" state agency and, 
consequently, its internal disciplinary proceedings were not subject to the 
requirements of KRS Chapter 13B.  The Court further agreed that Saint 
Joseph's Medical Staff Bylaws did not constitute an enforceable contract 

http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37085
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between the parties.  Appellant did not allege that he had a separate 
employment contract that incorporated the Bylaws.  Furthermore, Saint 
Joseph drafted its Bylaws without input from the medical staff, and it 
retained the authority to modify those Bylaws without additional 
consultation. Although appellant agreed to abide by the Medical Staff 
Bylaws by applying for staff privileges, Saint Joseph did not agree to do 
anything more than it was obligated to by statute. Therefore, in the 
particular circumstances presented in this case, the hospital's fulfillment of 
its statutory obligation to adopt bylaws did not constitute new and valuable 
consideration necessary for a contractual relationship. 
 

B.  White/Reach Brannon Rd., LLC v. Rite Aid of Kentucky, Inc., No. 
2013-CA-001899-MR, 2016 WL 1719226 (Ky. App. Apr. 29, 2016)  

 
Opinion by Judge Clayton; Judges Kramer and Stumbo concurred.  
White/Reach Brannon Rd., LLC (White/Reach) and K. Stephen Reach 
appealed two orders granting partial summary judgment to Rite Aid, a 
third-party defendant, and also awarding attorneys' fees, expenses, and 
court costs of $102,200.36 to Rite Aid.  The Court of Appeals affirmed.  
The case began as a foreclosure action by Town and Country Bank and 
Trust against White/Reach for nonpayment of three loans.  The loans 
were personally guaranteed by K. Stephen Reach and were for the 
purchase and development of an 8.5-acre tract.  White/Reach was to 
construct a Rite Aid pharmacy on part of the tract, which was to be leased 
to Rite Aid.  Construction was initially delayed due to the economic crash 
in 2008.  However, the banks stopped funding the project in 2010, and 
White/Reach was not able to construct the building.  The parties then 
entered into a purchase agreement for Rite Aid to buy 2.37 acres from 
White/Reach.  Rite Aid deposited the sales price of 2.46 million dollars into 
an escrow account.  However, White/Reach did not sell the property within 
the time period specified in the purchase agreement.  Moreover, 
White/Reach did not seek a release of its mortgage from the bank or advise 
the bank of the binding real estate purchase agreement.  When the sale 
did not occur, Rite Aid terminated the purchase agreement.  White/Reach 
then notified Rite Aid that it wanted to build the pharmacy.  Rite Aid 
delivered formal notice of default of the lease, which allowed White/Reach 
sixty days to correct the default.  White/Reach did not begin construction 
within the time period and Rite Aid then declared the lease to be terminated 
without any possible cure. White/Reach and Reach subsequently filed a 
third-party complaint in the foreclosure action against Rite Aid for breaches 
of the lease agreement, amendment to the lease, and a purchase 
agreement.  White/Reach argued that Rite Aid caused the delay.  Rite 
Aid responded that White/Reach's breach relieved Rite Aid from further 
performance.  The circuit court agreed with Rite Aid and dismissed the 
complaint against it and awarded fees and costs.  On appeal, 
White/Reach argued that the purchase agreement was not a novation of 
the lease but rather an executory agreement existing alongside the lease.  
White/Reach also argued that the building could have still been 
constructed; that it was not established that it acted improperly by not 
advising the Bank of the escrow account; that promissory estoppel did not 
apply; and that there were issues of material fact regarding indemnity and 
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contribution claims.  In affirming, the Court of Appeals determined that a 
novation had occurred, but even if it had not, White/Reach never 
completed construction of the building, which resulted in the breach of the 
lease and relieved Rite Aid of the obligation to pay rent. The Court further 
concluded that based on promissory estoppel, White/Reach was estopped 
from denying the purchase agreement superseded the lease.  The Court 
additionally held that any indemnity and contribution issues were properly 
dismissed and that the award of attorneys' fees and costs was proper. 
 

XIV.  CONVERSION 
 

Baerg v. Ford, Nos. 2014-CA-000762-MR, 2014-CA-00791-MR, 2016 WL 683118 
(Ky. App. Feb. 19, 2016), DR Pending 
 
Opinion by Judge D. Lambert; Judge Dixon concurred; Judge Combs dissented 
and filed a separate opinion.  Appellees sued appellants for conversion, and the 
circuit court granted summary judgment in appellees' favor.  In a split decision, 
the Court of Appeals reversed.  Attorney Seth Johnston formed two LLCs (Villa 
Paridisio, LLC and ATI Ventures, LLC) on behalf of appellee Angela Ford and 
opened bank accounts for these entities at various banks. Johnston subsequently 
purchased a $150,000 cashier's check from one of the banks (Republic Bank) with 
funds from ATI Ventures' account.  Johnston, as the only signatory on ATI 
Ventures' account, was ostensibly acting in his capacity as Ford's representative.  
However, unbeknownst to Ford, Johnston negotiated the check to an individual 
named Zafir Nassar, who subsequently negotiated the check to appellant Faisal 
Shah for $12,000.  Shah deposited the check in his personal banking account at 
Chase Bank and then wrote a personal check to a distribution company owned by 
Nassar for $138,000. While Johnston was opening bank accounts for Ford and 
causing money to be drawn on one of them without her knowledge, he also 
assisted appellants Harold and Kathleen Baerg, two real estate investors, in 
completing certain real estate transactions.  One such transaction was a Section 
10311 real estate exchange in which the Baergs sold an apartment complex in 
Texas for $1.1 million.  At closing, the Baergs allowed the sales proceeds to flow 
into the bank account of an intermediary company organized and managed by 
Johnston called Emerald Riverport, LLC.  The Baergs eventually acquired 
like-kind property in California, albeit after Johnston usurped the sales proceeds 
for his personal use and paid the seller of the California property with 
wire-transferred funds from Ford's Villa Paridisio account.  Ford sued Johnston 
for his wrongdoings.  She also sued Shah and the Baergs for common law 
conversion.  In her complaints, Ford alleged that Shah and the Baergs exercised 
dominion and control over the $150,000 cashier's check and Villa Paridisio's funds, 
respectively, and intended to deprive her of her property.  Ford also alleged that 
the Baergs knew or should have known about Johnston's illicit wire transfers 
because Emerald Riverport did not appear as the originator on the face of any 
payment order initiated by Johnston.  In response, Shah and the Baergs both 
countered that the loss must lie with Ford because she was in the best position to 
monitor the activity of Johnston. They also claimed that neither the cashier's check 
nor the wired funds could be converted under Kentucky law.  The circuit court 
ultimately accepted Ford's position, granted her motion for summary judgment, 
and ordered Shah and the Baergs to pay Ford.  In reversing, the Court of Appeals 
first agreed with Shah that any loss with respect to the cashier's check must lie with 
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Ford because she authorized Johnston to engage in transactions with Republic 
Bank on her behalf.  Ford cloaked Johnston with apparent authority to engage in 
transactions with Republic Bank by directing him to open the account and by failing 
to either remove his signature from the account's signature card or add hers.  
Republic Bank thus reasonably issued an enforceable cashier's check to 
Johnston, and when Johnston subsequently transferred the check to Nassar, 
Ford's rights in the check also transferred. The Court next agreed with the Baergs' 
argument that Ford could not satisfy the elements of a common law conversion 
claim against them because she relinquished title to the funds once the 
beneficiary's bank accepted Johnston's authorized transfers.  Valid title to the 
funds passed to the seller of the California property upon completion of the funds 
transfers.  The funds were transferred pursuant to Johnston's authority, not 
stolen, and Ford did not allege that the beneficiary's bank either knew or should 
have known about Johnston's fraud or otherwise accepted the funds in bad faith. 
Therefore, Ford was divested of any continuing interest in the funds the moment 
the beneficiary's bank accepted them from Johnston, and her conversion claim 
failed as a matter of law. In dissent, Judge Combs argued that the summary 
judgment should have been affirmed because Shah and the Baergs were aware of 
the fraudulent conduct of Johnston and colluded with him in manipulating the 
fraudulent transfer of funds. 
 

XV.  CORPORATIONS 
 

Gross v. Adcomm, Inc., 478 S.W.3d 396 (Ky. App. 2015)  
 
Opinion by Judge Kramer; Judges Clayton and Stumbo concurred.  In 2001, Sam 
Gross and Christopher Pearson incorporated Adcomm, Inc.  Adcomm issued 
shares, with Gross and Pearson each receiving 50 percent of the shares.  
Adcomm's board of directors consisted of only Gross and Pearson.  In 2005, 
Adcomm, in its individual capacity and at the direction of Pearson as its "director 
and vice-president," filed a complaint in Fayette Circuit Court against Gross.  
Adcomm's complaint asserted that Gross was civilly liable for converting corporate 
assets and breaching various fiduciary duties.  In response, Gross moved to 
dismiss Adcomm's complaint for lack of standing.  Gross pointed out that no 
resolution from the board of directors had appointed Pearson as the president of 
Adcomm, authorized Adcomm to engage in litigation that was effectively against 
half of the directors on its own board, or authorized Adcomm to hire an attorney to 
prosecute its suit.  However, Gross's motions were denied by the circuit court, 
and Gross was ultimately found civilly liable to Adcomm in the amount of 
$169,672.35. Upon review, the Court of Appeals reversed. The Court noted that a 
corporation ordinarily enforces its own rights and files its own litigation, but whether 
a corporation decides to do so is subject to the majority vote of its board of 
directors. Accordingly, the question presented in this matter was: Who is entitled to 
assert and litigate the rights of an aggrieved corporation when, as here, the party 
who allegedly injured the corporation is a 50 percent shareholder, controls half of 
the corporation's board of directors, and does not want the corporation to pursue 
litigation?  Because each shareholder held 50 percent of the shares, there could 
not be a majority vote. Under these facts, a shareholder could initiate a derivative 
proceeding. Alternatively, if the situation presents a ground for judicially dissolving 
the corporation, a court could appoint a receiver capable of enforcing the 
corporation's rights without interference from any of the directors. However, this 
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action purported to be a direct corporate action. There was no resolution of 
Adcomm's board of directors that authorized Adcomm to file litigation against 
Gross, or to hire and pay any attorney to prosecute it.  In light of Gross's twelve 
years of objections to this litigation, his 50 percent interest in Adcomm, and his role 
as the second of Adcomm's two directors, no such resolution would have ever 
been forthcoming. Absent such a resolution, Adcomm lacked authorization to file 
this litigation, was never properly a party to it, and its claims should have been 
dismissed as a matter of law.  
 

XVI.  CORRECTIONS 
 

A.  Cole v. Warren County, Nos. 2014-CA-000778-MR, 2014-CA-000812-MR, 
2015 WL 7052758 (Ky. App. Nov. 11, 2015), DR Pending 

 
Opinion by Judge VanMeter; Judges Maze and Nickell concurred. On 
review from an order granting summary judgment in a case brought by 
former prisoners of the Warren County Jail against Warren County and the 
South Central Bank of Bowling Green, Inc., the Court of Appeals affirmed in 
part, reversed in part, and remanded.  The Court first held that the circuit 
court properly interpreted KRS 441.265, under which county jails are 
permitted to confiscate cash and checks belonging to prisoners at booking, 
deposit and retain those proceeds, and automatically deduct required fees 
without an order of a sentencing court.  The Court agreed with the circuit 
court that KRS 441.265 did not violate the appellant prisoners' due process 
rights since they were never truly deprived of their property.  All funds 
confiscated from an inmate were used to pay required jail fees, and the 
remainder was kept in an inmate account at a local bank for the inmate's 
use at the jail commissary.  Furthermore, the inmates were given proper 
notice of the jail's rules and grievance procedures and chose not to avail 
themselves of those procedures.  Next, the Court held that the bank at 
which the Warren County Jail was depositing the prisoners' unendorsed 
checks was not liable for conversion because the jail constituted a "person 
entitled to enforce" the checks for purposes of the Uniform Commercial 
Code.  Specifically, the Court held that the jail becomes a "nonholder in 
possession of the instrument who has the rights of a holder" under KRS 
355.3-301(2) when the jail legally acquires the inmate's rights pursuant to 
KRS 441.265. Because the jail is entitled to enforce the inmates' 
unendorsed checks, the bank cannot be liable for accepting deposits of the 
checks. Therefore, the circuit court's order enjoining the bank from 
accepting future deposits was reversed. Lastly, the Court held that the 
appellant prisoners were not entitled to any monetary damages since the 
bank was not liable to them for conversion. Since the appellant prisoners' 
claims lacked legal merit, the Court affirmed the circuit court's order 
denying the appellants class certification.   
 

B.  Lawless v. Conover, No. 2015-CA-000039-MR, 2016 WL 2981580 (Ky. 
App. May 20, 2016) 

 
Opinion by Chief Judge Acree; Judge D. Lambert concurred; Judge 
VanMeter dissented and filed a separate opinion. The Court of Appeals 
reversed and remanded an order dismissing an inmate's petition for review 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19341
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of the constitutionality of her prison disciplinary proceeding, by which an 
adjustment officer found the inmate guilty of committing physical action 
resulting in injury of an employee. The Court held that the inmate was 
denied meaningful access to the courts and her due process rights when 
the surveillance video documenting the subject altercation was not made 
part of the administrative record and, contrary to Ramirez v. Nietzel, 424 
S.W.3d 911 (Ky. 2014), was neither made available to nor viewed by the 
circuit court for consideration before issuing its decision.   
 

C.  Mobley v. Payne, 484 S.W.3d 746 (Ky. App. 2016)  
 

Opinion by Judge D. Lambert; Judges Clayton and J. Lambert concurred.  
An inmate petitioned for judicial review of disciplinary proceedings in which 
he was found guilty of attempting to arrange the delivery of contraband into 
prison. The circuit court dismissed the petition, and the inmate appealed. 
The Court of Appeals reversed and remanded, holding that the manner in 
which the prison disciplinary proceedings were conducted violated the 
inmate's due process rights. Neither the adjustment hearing officer nor the 
warden reviewed the entirety of recorded telephone calls made by the 
inmate to his wife, which the inmate claimed would have exonerated him, 
despite the inmate's request to do so. This failure constituted a violation of 
501 KAR 6:020(15.6), which allows an inmate to present documentary 
evidence in his defense for the adjustment hearing officer's review. 
 

D.  Ramirez v. Nietzel, 474 S.W.3d 147 (Ky. App. 2015)  
 

Opinion by Judge D. Lambert; Judges Maze and Thompson concurred.  
Appellant was accused of participating in an assault on two other inmates.  
Appellant claimed he was asleep in his dorm at the time of the assault. At 
the ensuing disciplinary hearing, appellant pled not guilty and requested to 
call fellow inmates Louis Pena-Martinez and Henry Rodgers, one of the 
victims, as witnesses.  Appellee, the hearing officer, allowed the 
introduction of Pena-Martinez's statement to the investigating officer that 
appellant was asleep in his dorm when the incident occurred.  However, in 
her opening remarks she refused to let the victim testify, stating that to do 
so would be unduly hazardous to institutional and correctional goals.  She 
also denied appellant's request that she view the security footage of the 
area where the assault took place, as well as appellant's request to admit 
the victim's written statement that appellant was not involved in the assault, 
citing the same grounds.  No other witnesses were called and no 
witnesses, who were called, identified appellant as a participant in the 
assault.  Approximately twelve minutes after the beginning of the hearing, 
appellee found appellant guilty of physical action against another inmate 
resulting in death or serious physical injury and for conspiring, aiding, and 
attempting to cause serious physical harm to another inmate.  The case 
eventually proceeded to the Kentucky Supreme Court and was remanded 
back to the Boyle Circuit Court, which once again affirmed the disciplinary 
determination.  On appeal, the Court of Appeals reversed, holding that 
appellant's due process rights were violated by appellee's refusal to 
consider the exonerating testimony or written statement of inmate 
Rodgers.  Nothing in the record demonstrated that permitting one of the 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjrgKfd4LnNAhXDdSYKHbRPC5MQFggcMAA&url=http%3A%2F%2Fwww.lrc.state.ky.us%2Fkar%2F501%2F006%2F020.htm&usg=AFQjCNFKTIV7DZCNLNO8EPhJODpU1PANHg&sig2=UfCi82Eyj_sPLxYNX0aOJQ&bvm=bv.124817099,d.eWE
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known victims to testify on behalf of the accused would present any hazard 
to institutional safety or correctional goals.  The Court further held that 
appellant's due process rights were violated because appellee failed to 
follow Kentucky Corrections Policies and Procedures and make a specific 
independent finding that the confidential information she relied upon in 
finding appellant guilty was reliable. 
 

XVII.  COURTS 
 

A.  DKM Coal Corporation, Inc. v. Crawford, No. 2013-CA-001936-MR, 2016 
WL 2855871 (Ky. App. May 13, 2016)  

 
Opinion by Judge J. Lambert; Judges Maze and Taylor concurred.  
Determining that no material issue of fact existed with regard to the 
ownership of coal tippling rights, the Court of Appeals affirmed the circuit 
court's entry of summary judgment in favor of appellees. Notably, the Court 
held that a sub lessee's shareholders' admission, in open court at a hearing 
before the circuit court, that they owed damages to a sub lessor's 
shareholder, was a judicial admission that could be used against sub 
lessee's shareholders under the Kentucky Rules of Evidence. The Court 
further held that its prior holding in the same matter, that a sublease 
contract's reference to "personal liability" imposed liability on the corporate 
sub lessee's individual shareholders, was the law of the case on a 
subsequent appeal in the same case, regardless of any discussion of the 
applicability of the term "person" to corporations in the later-decided United 
States Supreme Court case of Citizens United v. Federal Election 
Commission, 558 U.S. 310 (2010).  The Court also held that a delay of 
approximately four years after the Court issued its opinion in a prior appeal 
did not require dismissal of sub lessors' breach of sublease action for 
failure to prosecute. Most of the delays were attributable to the sub 
lessees, an extensive delay occurred when the sub lessees appealed from 
an interlocutory order, and further delay occurred when the sub lessees 
obtained a new attorney who later withdrew. 
 

B.  Mefford v. Norton Hospitals, Inc., No. 2014-CA-001036-MR, 2016 WL 
1166120 (Ky. App. Mar. 25, 2016), DR Pending 

 
Opinion by Judge Thompson; Judges Dixon and D. Lambert concurred.  
Appellant challenged a summary judgment dismissing her medical 
malpractice claims against Norton Hospitals based on the doctrine of 
judicial estoppel.  The trial court concluded that appellant intentionally 
failed to disclose the pending malpractice claim to the bankruptcy court, 
prior to its granting a converted Chapter 7 discharge, and that she 
consequently was estopped from pursuing her claim. The Court of Appeals 
reversed and remanded, holding that a tort action arising after the filing of a 
Chapter 13 petition, but prior to a Chapter 7 conversion, was not part of the 
bankruptcy estate. Therefore, appellant did not have a motive to fail to 
disclose her malpractice claim. There could be no inference of bad faith 
solely because appellant's cause of action arose after she and her 
husband filed for Chapter 13 bankruptcy and later elected to convert their 

https://supreme.justia.com/cases/federal/us/558/08-205/
https://supreme.justia.com/cases/federal/us/558/08-205/
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case to a Chapter 7.  Absent a motive to conceal the claim, judicial 
estoppel did not apply, and reversal was merited.   
 

XVIII.  CRIMINAL LAW 
 

A.  Allison v. Commonwealth, No. 2012-CA-001395-MR, 2015 WL 4381355 
(Ky. App. July 17, 2015), DR Pending 

 
Opinion by Judge Jones; Judge Clayton concurred; Judge Taylor 
concurred in result only.  Appellant was found guilty of reckless homicide 
in the death of his infant daughter.  At trial, appellant sought to introduce 
certain evidence as part of his defense, specifically a Consumer Products 
Safety Commission (CPSC) report concerning his daughter's death and a 
photograph from a forensic pathology textbook showing an infant trapped 
in a vertical position between the rails of a crib and the side of a mattress.  
The circuit court denied appellant's request and he appealed. On appeal, 
appellant raised several points of error.  First, appellant argued that the 
refusal to allow the introduction of certain evidence prevented him from 
being able to present a meaningful defense.  Next, appellant argued that 
the circuit court should have excluded an in-court demonstration involving 
a CPR doll performed by a witness for the Commonwealth. At trial, 
appellant objected to the demonstration on the basis that it was 
substantially similar to a demonstration that was recorded during his 
interview with police, in which he used a CPR doll to show police how his 
infant daughter was positioned when he found her.  He claimed that the 
video was the best evidence, and therefore the in-court use of the doll 
should not be allowed.  The circuit court overruled this objection.  On 
appeal, appellant asserted that the circuit court should have excluded the 
demonstration because the doll was not representative of his infant 
daughter.  Appellant conceded that he did not proffer this specific 
objection at trial and asked that this issue be reviewed for palpable error.  
The Court of Appeals affirmed as to all issues.  The Court held that the 
CPSC report, while relevant, was not admissible under KRE 803(8) 
because it lacked trustworthiness in this instance.  Further, the Court 
stated that even if the report was admissible under KRE 803(8), it believed 
the prejudicial effect far outweighed the probative value of the report.  
Regarding the forensic textbook photograph, the Court found this issue to 
be conclusively resolved by KRE 803(18) and noted that appellant's expert 
witness was free to testify concerning his reliance on the forensic textbook 
and to read portions from it to the jury; however, the rules of evidence 
prohibited the textbook from being introduced into evidence.  Lastly, with 
respect to the in-court demonstration, the Court concluded that the jury had 
received enough information to understand the purpose of the 
demonstration and were provided with enough testimony regarding the 
dissimilarities between the CPR doll and a real child to prevent them from 
placing undue weight on it.  As such, the Court did not believe that the 
in-court demonstration caused appellant to suffer the kind of "manifest 
injustice" the palpable error rule is intended to remedy.    
 
 

http://www.lrc.ky.gov/statutes/statute.aspx?id=20410
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B.  Blankenship v. Commonwealth, No. 2014-CA-000562-MR, 2015 WL 
9311686 (Ky. App. Dec. 23, 2015), DR Pending 

 
Opinion by Judge Clayton; Judges Nickell and Thompson concurred.  
Appellant appealed the circuit court's order revoking her probation.  She 
maintained the circuit court abused its discretion when it revoked her 
probation without making findings pursuant to KRS 439.3106 and without 
considering other sanctions besides revocation.  The Court of Appeals 
reversed and remanded, holding that the circuit court abused its discretion.  
Relying on Commonwealth v. Andrews, 448 S.W.3d 773 (Ky. 2014), the 
Court held that in accordance with KRS 439.3106, the circuit court must 
make findings, oral or written, in a revocation proceeding about whether a 
probationer's conduct constitutes a significant risk to victims or the 
community at large and whether the probationer could be appropriately 
managed in the community.  In addition, under the statute, the circuit court 
must determine whether revocation or a lesser sanction is appropriate.     
 

C.  Brann v. Commonwealth, 469 S.W.3d 429 (Ky. App. 2015) 
 

Opinion by Judge J. Lambert; Judges Kramer and Stumbo concurred.  On 
remand from the Supreme Court of Kentucky, the Court of Appeals vacated 
an order revoking appellant's probation and remanded the case for further 
consideration in light of Commonwealth v. Andrews, 448 S.W.3d 773 (Ky. 
2014) and KRS 439.3106.  Because the circuit court did not articulate that 
it had considered KRS 439.3106 in its order revoking appellant's probation, 
further proceedings were required pursuant to Andrews. 
 

D.  Brooks v. Commonwealth, No. 2014-CA-001226-MR, 2016 WL 675430 
(Ky. App. Feb. 19, 2016) 

 
Opinion by Judge D. Lambert; Judges Maze and Thompson concurred.  
Appellant entered a conditional guilty plea to possession of a controlled 
substance not in an original container following the denial of his motion to 
suppress. On appeal, the Court of Appeals reversed. The Court first held 
that an anonymous tip received by police did not create a reasonable 
suspicion to justify the subject traffic stop.  The tipster reported that they 
had just seen what appeared to be a domestic dispute between the 
occupants of a black car in which appellant was a passenger; however, the 
tipster did not allege that any criminal activity had occurred.  The Court 
further held that information available to the police officer at the time of the 
stop was insufficient to create an objectively reasonable belief that an 
occupant of the vehicle was in need of immediate aid; therefore, the 
emergency aid exception to the warrant requirement did not apply to allow 
the stop. 
 

E.  Burdette v. Commonwealth, No. 2014-CA-001909-MR, 2015 WL 6760124 
(Ky. App. Nov. 6, 2015), DR Pending 

 
Opinion by Judge Taylor; Judges Maze and Stumbo concurred.  Following 
a conditional guilty plea entered after the denial of her motion to suppress, 
appellant was convicted of theft by unlawful taking under $500 and 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=39576
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promoting contraband in the first degree. On appeal, appellant argued that 
the arresting officer should have issued a citation pursuant to KRS 431.015 
rather than arrest her for the misdemeanor charge of shoplifting under 
$500.  Appellant contended that because the arrest was unlawful, the 
evidence seized from her purse at the department store and from her 
person at the detention center should be suppressed. The Court of Appeals 
rejected this argument and affirmed, holding that when an individual has 
committed larceny in a retail or wholesale store, a police officer may 
effectuate an arrest of such individual under KRS 433.236, which governs 
the detention and arrest of shoplifting suspects.  Because KRS 433.236 is 
a more specific statute than KRS 431.015, it is controlling in cases of 
shoplifting. 
 

F.  Caudill v. Commonwealth, No. 2014-CA-001095-MR, 2016 WL 1612919 
(Ky. App. Apr. 22, 2016) 

 
Opinion by Judge J. Lambert; Judges Jones and Maze concurred.  The 
Court of Appeals vacated appellant's conviction on three counts of 
first-degree wanton endangerment and remanded the case for a new trial 
after concluding that the jury instructions were erroneous under KRS 
503.120(2).  Citing to Justice v. Commonwealth, 608 S.W.2d 74 (Ky. 
1980) superseded by statute, KRS 503.120(2), appellant argued that the 
jury's finding that he was acting in his own self-defense precluded the 
convictions.  The Court agreed with appellant's interpretation of Justice, 
but concluded that Justice was superseded by KRS 503.120(2). The Court 
noted that KRS 503.120(2) fundamentally changed the common law with 
respect to the privilege of self-defense where innocent bystanders are 
injured or placed in danger, and that justification is no longer grounds for 
acquittal where the defendant is charged with an offense involving 
wantonness or recklessness toward innocent persons.  Accordingly, 
appellant remained capable of being convicted of offenses involving 
wantonness or recklessness toward innocent persons.  Because the 
instructions given to the jury on this issue were erroneous, a new trial was 
merited. 
 

G.  Chesher v. Commonwealth, 485 S.W.3d 347 (Ky. App. 2016) 
 

Opinion by Judge J. Lambert; Chief Judge Acree and Judge Taylor 
concurred.  In a direct appeal from a final judgment convicting appellant of 
first-degree manslaughter and tampering with physical evidence, the Court 
of Appeals affirmed, holding that appellant's Batson challenge lacked merit 
because no purposeful discrimination was established and because the 
Commonwealth offered a race-neutral reason for striking an 
African-American female from the jury. The Court noted that two 
African-Americans remained in the jury pool after this particular juror was 
stricken. Therefore, appellant failed in his burden of establishing a Batson 
violation. Moreover, even if he had met this burden of showing purposeful 
discrimination, the Commonwealth offered a race-neutral reason for 
striking the third juror, which was her demeanor and lack of interest in the 
proceedings.  The Court also held that a police officer's testimony was 
properly admitted as it did not bolster the victim's testimony, but rather 
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addressed the officer's observations.  In addition, the Court found no 
abuse of discretion in the trial court's permitting of the officer to testify when 
he had not been identified as a witness during voir dire.  RCr 9.38 did not 
require the trial court or the Commonwealth to question the potential jurors 
regarding their knowledge about the officer. 
 

H.  Clark v. Commonwealth, 476 S.W.3d 895 (Ky. App. 2015) 
 

Opinion by Judge J. Lambert; Judges Maze and Taylor concurred.  On 
appeal from an order denying appellant's RCr 11.42 motion for 
post-conviction relief without an evidentiary hearing, the Court of Appeals 
affirmed.  Appellant was charged under three indictments setting forth a 
variety of charges, including receiving stolen property, theft by unlawful 
taking, and forgery. In 2009, he entered a guilty plea, received a probated 
twenty-year sentence, and had his case transferred to drug court.  
Appellant's probation was revoked in 2013 based on new misdemeanor 
convictions and his failure to make full restitution as ordered.  The Court of 
Appeals affirmed the circuit court's order denying appellant's subsequent 
motion for RCr 11.42 relief as untimely because the motion was not filed 
within three years from the entry of final judgment pursuant to RCr 
11.42(10).  Relying on Commonwealth v. Carneal, 274 S.W.3d 420 (Ky. 
2008), the Court concluded that all of the issues relating to appellant's guilt 
and sentence were decided on February 20, 2009, when he received the 
probated twenty-year sentence. Therefore, in the absence of an appeal, 
the time for filing an RCr 11.42 motion began running from that date. 
 

I.  Commonwealth v. Alberhasky, No. 2014-CA-001167-MR, 2015 WL 
5299613 (Ky. App. Sep. 11, 2015), DR Pending 

 
Opinion by Judge J. Lambert; Judges Combs and VanMeter concurred.  
The Commonwealth brought an appeal from an order granting appellees' 
motion to suppress evidence found in their vehicle following a search.  
During a traffic stop, the arresting officer requested and was granted verbal 
consent from one of the appellees to search the vehicle and its trunk.  The 
officer testified that he did not force or threaten appellee in order to obtain 
that consent; he believed that appellee understood the request to search; 
and he did not detect the presence of any alcohol or drugs which would 
have affected appellee's reasoning or judgment.  The resulting search 
uncovered chemicals and equipment for the manufacture of 
methamphetamine.  Appellees sought to suppress the evidence and, 
during the suppression hearing, the arresting officer admitted that he did 
not obtain written consent to search the vehicle as required by the 
Louisville Metro Police Department's standard operating procedures 
regarding a consent search.  Because of this, the circuit court ruled that 
the warrantless search was invalid.  The Court of Appeals reversed and 
remanded, holding that the decision to disregard the internal police policy 
regarding consent searches did not render the resulting evidence subject 
to exclusion under the Fourth Amendment, absent any findings that the 
consent was not given or that it was coerced.  In this case, the evidence 
reflected, without contradiction, that verbal consent to the search had been 
given to police, and there was no finding that appellees' constitutional 
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rights had been violated; therefore, the search was valid and the circuit 
court erred by applying the exclusionary rule.  While the state can create 
regulations that concern the behavior of its personnel, those regulations 
cannot be used to expand the scope of the Fourth Amendment. Thus, 
where there is evidence from a police officer that a defendant gave verbal 
consent to a search, and the defendant does not deny giving consent or 
suggest that the consent was extracted by coercion or deception, the 
consent is voluntary and the search is not unconstitutional. 
 

J.  Commonwealth v. Goff, 472 S.W.3d 181 (Ky. App. 2015)  
 

Opinion and Order vacating and remanding by Judge Nickell; Chief Judge 
Acree and Judge Taylor concurred.  At issue in this appeal was the purely 
legal question of whether a trial court may call a probationer before it to 
answer alleged probation violations and modify his sentence, all without 
notice to and participation by the Commonwealth's Attorney and defense 
counsel.  The circuit court judge scheduled an arraignment on probation 
violations detailed in a supervision report prepared by a probation officer.  
The Commonwealth's Attorney received neither a copy of the supervision 
report, nor notice of the scheduled arraignment.  When the matter was 
called on the docket, the probationer appeared alone, without counsel, and 
the circuit court engaged him in a conversation in which he essentially 
admitted to violating the terms of his release.  Without advising the 
probationer of his minimal due process rights, and without hearing any 
testimony, the circuit court modified his sentence, giving him credit for the 
three days he had just served, and released him.  When the 
Commonwealth received a copy of the order modifying the probated 
sentence the next day, it filed a motion to revoke and urged the circuit court 
to reconsider having modified appellee's probation without conducting a 
hearing.  The court eventually granted the Commonwealth a hearing on 
whether it should have received a hearing, but never heard the three 
original violations for which it had entered the modification.  At the hearing 
that eventually occurred, with the probationer, defense counsel and two 
representatives from the Commonwealth's Attorney present, the circuit 
court interpreted KRS 533.050(2) to mean that a prosecutor has no right to 
a probation revocation hearing and no right to attend a court-initiated 
probation revocation hearing unless specifically invited to attend by the 
circuit court.  On appeal, the Court of Appeals vacated and remanded the 
modification order.  The Court held that a Commonwealth's Attorney is 
entitled to receive proper notice of every court-initiated probation hearing, 
to attend all such hearings, and to participate therein.  In reaching this 
conclusion, the Court rejected the circuit court's position that because the 
legislature did not explicitly assign a role to the Commonwealth in KRS 
533.050(2), it cannot play a role in probation revocation and modification 
proceedings.  The Court noted that the statute cannot be read in isolation, 
but must be read as part of an entire body of law. Moreover, courts have 
long required the Commonwealth to prove a probation violation by a 
preponderance of the evidence, a task that can be performed only if it is 
aware of the hearing and in the courtroom. The Court also determined that 
the arraignment, as conducted, was not the "hearing" envisioned by KRS 
533.050(2) because appellee was without counsel and the alleged 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=39600
http://www.lrc.ky.gov/Statutes/statute.aspx?id=39600
http://www.lrc.ky.gov/Statutes/statute.aspx?id=39600
http://www.lrc.ky.gov/Statutes/statute.aspx?id=39600
http://www.lrc.ky.gov/Statutes/statute.aspx?id=39600
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violations were not presented to appellee prior to the arraignment, a 
function normally performed by the prosecutor's filing of a motion to revoke 
with a copy of the supervision report attached.  Here, no motion to revoke 
was filed until after the modification had been ordered. Additionally, the 
way the arraignment was conducted did not afford appellee minimal due 
process. 
 

K.  Commonwealth v. Settles, No. 2012-CA-000638-MR, 2016 WL 1719157 
(Ky. App. Apr. 29, 2016)  

 
Opinion by Judge VanMeter; Judges Combs and J. Lambert concurred.  
Upon review of an order granting shock probation, the Court of Appeals 
vacated, finding that KRS 439.265(2) strictly requires a trial court to 
consider any motion for shock probation within sixty days of its filing and to 
enter a ruling within ten days after considering the motion.  Since KRS 
439.265(2) is an exception to the general rule that a trial court loses 
jurisdiction over a case ten days after the entry of a final judgment, the 
Court held that a trial court does not have jurisdiction to enter an order 
granting or denying a motion for shock probation more than seventy days 
after such a motion is filed.  Furthermore, the trial court's order seeking 
information from the defendant's incarcerating institution, entered seven 
days after the trial court's hearing on the motion, was insufficient to toll the 
time for entering a ruling on the shock probation motion.   
 

L.  Diaz v. Commonwealth, 479 S.W.3d 90 (Ky. App. 2016)  
 

Opinion by Judge Maze; Judges Dixon and D. Lambert concurred.  Almost 
five years after her conviction, appellant filed a motion seeking to withdraw 
her guilty plea to misdemeanor facilitation to trafficking in marijuana.  The 
circuit court denied the motion, and the Court of Appeals affirmed.  
Appellant's motion alleged that she was not informed that her conviction 
could have an adverse effect on her immigration status.  However, the 
Court noted that at the time the plea was entered, defense counsel's failure 
to advise appellant of the immigration consequences of her plea did not fall 
outside of the range of reasonable assistance.  The plea was entered prior 
to the U.S. Supreme Court's decision in Padilla v. Kentucky, 559 U.S. 356 
(2010), which required an attorney for a criminal defendant to provide 
advice about the risk of deportation arising from a guilty plea.  The Court 
further held that appellant's motion was not timely, as it was made only 
after she was arrested on new drug charges. 
 

M.  Djoric v. Commonwealth, No. 2014-CA-000268-MR, 2016 WL 1534666 
(Ky. App. Apr. 15, 2016) 

 
Opinion by Judge D. Lambert; Judge Maze concurred in result and filed a 
separate opinion; Judge Thompson dissented.  Appellant, a noncitizen 
with legal permanent resident status, filed a CR 60.02 motion for relief from 
his conviction on a guilty plea to possession of a controlled substance.  
Appellant was ordered to be deported from the United States because of 
the conviction thirteen years after he entered the plea and ten years after 
he completed his sentence.  Appellant alleged in his motion that he did not 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19156
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19156
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19156
http://www.supremecourt.gov/opinions/09pdf/08-651.pdf
http://www.supremecourt.gov/opinions/09pdf/08-651.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjvnpDA07vNAhXH6CYKHe2OA2MQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNC35C7B00A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFjdZrHZIggf9orYg82zIs3dGicUA&sig2=dbqkc43AE5gsE9MhJGduag&bvm=bv.125221236,d.eWE
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enter a knowing, intelligent, or voluntary plea due to his lack of knowledge 
of its full consequences. The circuit court denied appellant's motion, and in 
a 2-1 decision, the Court of Appeals affirmed.  In her majority opinion, 
Judge Lambert wrote that the circuit court did not abuse its discretion in 
finding appellant's nearly thirteen-year delay to file his motion to be 
unreasonable, as appellant could have learned of the immigration 
consequences of his guilty plea sooner.  The Court further noted that the 
U.S. Supreme Court's decision in Padilla v. Kentucky, 559 U.S. 356 (2010), 
which imposed a duty on attorneys to advise noncitizen defendants of the 
deportation risks stemming from plea agreements, did not have retroactive 
application, and that a change in the law is not grounds for CR 60.02 relief 
except in "aggravated cases where there are strong equities." As to the 
latter point, the Court concluded that the circuit court acted well within its 
discretion in determining that appellant's immigration consequences were 
not of an extraordinary nature so as to justify relief. In his concurring 
opinion, Judge Maze agreed with the ultimate result, but disagreed with the 
majority opinion's initial conclusion that appellant failed to bring his CR 
60.02 motion within a reasonable time. 
 

N.  Durrant v. Commonwealth, No. 2014-CA-000821-MR, 2015 WL 4497987 
(Ky. App. July 24, 2015), DR Pending 

 
Opinion by Judge Kramer; Judges Clayton and Nickell concurred.  
Appellant, the victim's teacher, was convicted of using a minor in a sexual 
performance, possessing matter portraying a sexual performance by a 
minor, and unlawful use of electronic means to induce a minor to engage in 
sexual activity.  The Court of Appeals affirmed, holding that allowing the 
victim and prosecutor to read from a spreadsheet of text messages 
produced by a third-party text-messaging service provider in response to a 
search warrant was not error because although the spreadsheet was not 
authenticated by the third-party service provider, appellant did not dispute 
that he sent and received the text messages contained in the spreadsheet 
at trial. Further, although appellant voiced objections regarding 
authentication of the spreadsheet, he waived any authentication error by 
adopting a trial strategy that presumed the communications in the 
spreadsheet were in fact between the victim and himself.  Additionally, the 
Court held that denial of appellant's motion for a mistrial was not in error 
because the trial judge's admonishment properly cured any prejudicial 
effect of the victim's statement of prior bad acts.  Likewise, the circuit court 
properly denied appellant's request for inclusion of a lesser-included 
charge because the requested lesser-included offense required proof of a 
fact not required by the greater offense.  Finally, the Court found no 
violation of appellant's constitutional rights as a result of alleged cumulative 
error. 
 

O.  Eldridge v. Commonwealth, 479 S.W.3d 614 (Ky. App. 2015)  
 

Opinion by Judge J. Lambert; Chief Judge Acree and Judge Taylor 
concurred. Appellant challenged a judgment, entered pursuant to 
conditional guilty pleas, sentencing him to four one-year sentences for 
second-degree trafficking in a controlled substance. The sentences were 

http://www.supremecourt.gov/opinions/09pdf/08-651.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjvnpDA07vNAhXH6CYKHe2OA2MQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNC35C7B00A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFjdZrHZIggf9orYg82zIs3dGicUA&sig2=dbqkc43AE5gsE9MhJGduag&bvm=bv.125221236,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjvnpDA07vNAhXH6CYKHe2OA2MQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNC35C7B00A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFjdZrHZIggf9orYg82zIs3dGicUA&sig2=dbqkc43AE5gsE9MhJGduag&bvm=bv.125221236,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjvnpDA07vNAhXH6CYKHe2OA2MQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNC35C7B00A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNFjdZrHZIggf9orYg82zIs3dGicUA&sig2=dbqkc43AE5gsE9MhJGduag&bvm=bv.125221236,d.eWE
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ordered to be served consecutively for a total of four years.  Appellant 
argued that he could not be sentenced to more than three years' 
imprisonment by operation of KRS 218A.1413(2)(b) and KRS 532.080.  
The Court of Appeals affirmed the judgment, citing the recent opinion of 
Commonwealth v. Gamble, 453 S.W.3d 716, 721 (Ky. 2015), in which the 
Kentucky Supreme Court held that "the sentencing court must ignore the 
contrary penalty range for Class D felonies as detailed in KRS 
532.060(2)(d) specifically, but not the PFO provision."  Therefore, based 
upon the PFO statute, the maximum sentence the circuit court was 
authorized to impose was twenty years, and the court did not commit any 
error in sentencing appellant to a total of four years' imprisonment. 
 

P.  Embry v. Commonwealth, 476 S.W.3d 264 (Ky. App. 2015) 
 

Opinion by Judge Nickell; Judges Dixon and Taylor concurred.  Appellant 
admitted to engaging in sexual relations with a minor over a period of time.  
He pled guilty to three felony sex crimes and received a sentence of three 
concurrent five-year terms for which he was shock probated after serving 
just ninety days.  Under KRS 17.520(2)(a)(4), being convicted of two 
felonies involving a minor results in mandatory lifetime registration as a sex 
offender. At sentencing, and again at a subsequent shock probation 
hearing, the circuit court advised appellant he was subject to lifetime 
registration, which appellant neither balked at nor questioned. Years after 
the plea had been entered, the sentence imposed, and a portion served 
and probated, appellant filed an RCr 11.42 motion alleging ineffective 
assistance of counsel because his attorney had supposedly told him he 
would have to register for just ten years.  Appellant claimed that had he 
known lifetime registration was required, he would not have pled guilty and 
would have demanded trial.  Despite an evidentiary hearing being 
scheduled by the circuit court on its own motion on six different dates, no 
evidence was ever heard, leaving the existing record as the only basis on 
which the court could rule, which was devoid of any proof of defense 
counsel's actual advice on the plea, and the motion to vacate, which both 
appellant and post-conviction counsel signed.  The circuit court denied the 
RCr 11.42 motion, finding: (1) that a rational person would not have 
rejected the Commonwealth's guilty plea offer; (2) due to the passage of 
time that had occurred, the alleged error was not well taken; and (3) 
appellant never proved his contention.  The Court of Appeals affirmed, 
holding that a movant seeking RCr 11.42 relief must offer some proof of his 
claims to justify relief; bare allegations in the motion will not justify granting 
the extraordinary relief afforded by the rule.  The Court further held that 
flaws in trial counsel's advice may be cured by the circuit court's provision 
of accurate information, and that any failure to advise appellant of the 
lifetime registration requirement for a sex offender who pleads guilty to two 
or more felonies against a minor does not constitute ineffective assistance 
of counsel because the registration requirement is non-punitive and 
designed to protect the public.   
 
 
 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=40032
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40921
http://www.lrc.ky.gov/Statutes/statute.aspx?id=39556
http://www.lrc.ky.gov/Statutes/statute.aspx?id=39556
http://www.lrc.ky.gov/Statutes/statute.aspx?id=39603
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjGyL6d2LvNAhXIwiYKHZsGAYcQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=dpHcHBQHHNs_IyfKJXRhTQ&bvm=bv.125221236,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjGyL6d2LvNAhXIwiYKHZsGAYcQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=dpHcHBQHHNs_IyfKJXRhTQ&bvm=bv.125221236,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjGyL6d2LvNAhXIwiYKHZsGAYcQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=dpHcHBQHHNs_IyfKJXRhTQ&bvm=bv.125221236,d.eWE
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Q. Gill v. Commonwealth, 465 S.W.3d 35 (Ky. App. 2015)  
 

Opinion by Judge Stumbo; Judge J. Lambert concurred; Judge Thompson 
concurred in result only. The Court of Appeals vacated appellant's 
conviction for violating KRS 189.580(1) for leaving the scene of an 
accident. Appellant's girlfriend admitted that she intentionally rammed the 
rear of appellant's vehicle, which caused the vehicle to strike the wall of a 
bridge. Appellant did not stop his vehicle; instead he continued down the 
road and stopped at a market because he felt he was in danger. The Court 
concluded that the intentional striking of appellant's vehicle did not 
constitute an "accident" as contemplated by KRS 189.580(1). Therefore, 
appellant could not be convicted under the statute. 
 

R.  Gray v. Commonwealth, 479 S.W.3d 94 (Ky. App. 2015)  
 

Opinion by Judge Combs; Judges Dixon and D. Lambert concurred.  
Appellant was convicted of theft by unlawful taking, over $500.  On 
appeal, the Court of Appeals affirmed. The Court first held that an 
instruction on the lesser-included offense of theft by unlawful taking, under 
$500, was not warranted.  The only evidence regarding the value of the 
stolen wire was that it was worth far in excess of $500, and the defense 
never contested the value of the copper wire stolen from the victim.  The 
Court next held that the trial judge's instruction to the jury to go back and 
deliberate further, after the jury informed the bailiff it was having trouble 
reaching a verdict, did not improperly coerce a guilty verdict, so as to 
warrant reversal.  The Court noted that rather than instructing the jury 
regarding the desirability of a verdict, the trial judge merely instructed the 
jury to go back and deliberate further to see if they could not come to a 
resolution. The trial judge's statement did not include an indicia of coercion, 
and it merely encouraged further deliberation that ultimately resulted in an 
agreement among the jury members.  Finally, the Court held that the 
Commonwealth's failure to prove the dates of appellant's prior felony 
convictions, and its introduction of the indictments underlying those 
convictions during the penalty phase of appellant's prosecution, did not 
deny appellant his fundamental right to a fair trial or result in a manifest 
injustice. The date of appellant's prior felony offenses, and his age at the 
time of each offense, were printed prominently on the certified judgments 
offered into evidence. 

 
S.  Gritton v. Commonwealth, 477 S.W.3d 603 (Ky. App. 2015)  
 

Opinion by Judge D. Lambert; Judge J. Lambert concurred; Judge Clayton 
concurred and filed a separate opinion.  Appellant was indicted on four 
counts of trafficking a controlled substance and one count of endangering 
the welfare of a minor. The Commonwealth agreed to dismiss the charges 
in exchange for a forfeiture hearing on a truck allegedly purchased with 
illicit funds from drug transactions.  The circuit court ordered forfeiture, 
and appellant appealed.  The Court of Appeals reversed, holding that the 
findings were insufficient to support the conclusion that the truck had been 
purchased with illicit funds. The findings only showed that appellant was 
the true owner of the truck, not that he bought the truck with illicit funds. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=6419
http://www.lrc.ky.gov/Statutes/statute.aspx?id=6419
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Moreover, it did not follow from appellant's lack of employment that he 
bought the truck with illicit funds.  Appellant had received disability income 
for more than ten years prior to the forfeiture hearing and had recently 
received $15,000 following the forfeiture of $285,000 in 2012.  Even if 
coupled with the circuit court's finding that the truck was purchased in a 
manner to circumvent the IRS, appellant's lack of employment only 
indicated, at most, that the down payments for the truck may have 
originated from unreported income.  In concurrence, Judge Clayton 
expressed her concern regarding the wording of the forfeiture statute, KRS 
218A.410. 
 

T.  Grundy v. Commonwealth, 469 S.W.3d 837 (Ky. App. 2015) 
 

Opinion by Judge J. Lambert; Judges Jones and Maze concurred.  The 
Commonwealth petitioned to revoke appellant's probation, alleging the 
commission of a separate offense during the probationary period.  The 
circuit court granted the petition and imposed a one-year probation 
revocation sentence.  The Court of Appeals reversed after concluding that 
appellant had completed his probationary term prior to the circuit court's 
revocation.  On remand, the circuit court vacated its revocation order but 
did not vacate appellant's one-year sentence.  Appellant then filed a 
motion to alter, amend, or vacate the order and requested entry of an order 
in conformity with the direction of this Court.  The circuit court denied the 
motion and appellant appealed.  Reviewing the case for a second time, 
the Court of Appeals held that its previous determination on appeal that the 
circuit court lacked the authority to revoke appellant's probation after he 
had already completed the probationary term did not affect the validity of 
the underlying judgment of conviction.  The Court's previous opinion only 
addressed the validity of the revocation order – not the validity of the 
original conviction, and there was no dispute that the circuit court had 
jurisdiction to enter the original judgment of conviction.  Therefore, 
appellant received all of the relief to which he was entitled in the circuit 
court's order on remand. 
 

U.  Hardin v. Commonwealth, No. 2015-CA-000034-MR, 2016 WL 1166038 
(Ky. App. Mar. 25, 2016) 
 
Opinion by Judge J. Lambert; Chief Judge Acree and Judge Taylor 
concurred.  Appellant entered a guilty plea to operating a vehicle under 
the influence, fourth offense, a Class D felony, but preserved his right to 
appeal the denial of his motion to suppress evidence seized during his 
arrest.  Holding that there was reasonable suspicion that appellant was 
committing a crime and that the police did not violate his right to an 
independent blood-alcohol test pursuant to Commonwealth v. Long, 118 
S.W.3d 178 (Ky. App. 2003), the Court of Appeals affirmed the judgment of 
conviction. 
 

V.  Hunt v. Commonwealth, No. 2014-CA-001207-MR, 2016 WL 1719141 (Ky. 
App. Apr. 29, 2016) 

 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=40036
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Opinion by Judge J. Lambert; Judges Combs concurred; Judge Thompson 
concurred in result only. Appellant was convicted of trafficking in a 
controlled substance in the first degree and was sentenced to a term of 
eight years' imprisonment. At final sentencing, the circuit court imposed 
court costs, fees, and restitution, and appellant challenged the imposition 
of these fines. The Court of Appeals affirmed in part and reversed in part.  
The Court first held that the circuit court did not err in ordering appellant to 
pay court costs and jail fees.  However, the Court then agreed with 
appellant that the circuit court erred in requiring him to pay restitution to a 
non-victim, i.e., the Pennyrile Narcotics Task Force, for reimbursement of 
money used to set up cocaine buys with appellant. The Court held that the 
task force was not a "victim" in the sense that the statutory scheme for 
restitution contemplates it to be compensated for any harm it suffers. 
 

W.  Jackson v. Commonwealth, No. 2013-CA-001890-MR, 2016 WL 1534720 
(Ky. App. Apr. 15, 2016) 

 
Opinion by Judge J. Lambert; Judges Maze and Taylor concurred.  
Appellant challenged a judgment convicting him of criminal mischief, 
intimidating a participant in a legal proceeding, assault, and being a PFO II.  
The Court of Appeals affirmed the conviction, rejecting appellant's 
argument that the circuit court should have granted a directed verdict on 
the intimidation charge.  Relying on Edmonds v. Commonwealth, 433 
S.W.3d 309 (Ky. 2014), the Court held that the victim was a participant in 
the legal process when she attempted to call the police on a neighbor's 
telephone to report that she had been the victim of a crime.  Although 
Edmonds was not rendered until after appellant's conviction, that holding 
applied to him because his conviction was not yet final.  The Court also 
rejected appellant's argument that he had not hindered or delayed the 
victim's attempt to contact law enforcement; it was within the jury's 
fact-finding role to determine whether appellant hindered the victim's ability 
to communicate with police when he used physical force to remove the 
phone from the victim's hand and hit it against the wall. 
 

X.  Kennedy v. Commonwealth, No. 2014-CA-001911-MR, 2016 WL 1534572 
(Ky. App. Apr. 15, 2016) 

 
Opinion by Judge Stumbo; Judges Combs and Dixon concurred.  As a 
matter of first impression, the Court of Appeals held that KRS 186.170(1), 
which sets forth the requirements for the display of motor vehicle 
registration plates, applies to both permanent and temporary license 
plates.  Therefore, the statute's requirement that rear license plates be 
illuminated at night was applicable to temporary tags, and thus a police 
officer had probable cause to stop a vehicle with an unilluminated 
temporary tag. 
 

Y.  King v. Commonwealth, 465 S.W.3d 38 (Ky. App. 2015)  
 

Opinion by Judge J. Lambert; Judges Stumbo and Taylor concurred.  
Appellant sought review of a judgment following a jury verdict convicting 
him and his co-defendant of trafficking in a controlled substance. The Court 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=5970
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of Appeals affirmed.  First, the Court held that appellant was not denied 
the right to a unanimous verdict when the trial court sent the jury to 
deliberate further when, upon polling the jury, one juror indicated that she 
was uncertain in her verdict.  The Court explained that the trial court acted 
in accordance with KRS 29A.320(3), and there was no indication that the 
initial verdict was given involuntarily or that the indecisive juror was 
subsequently coerced in any way. Second, the Court found no palpable 
error in the trial court's refusal to strike for cause a juror who was a 
uniformed police officer. The issue was inadequately preserved because 
appellant failed to identify the juror he would have stricken with the 
peremptory challenge he used to strike the police officer; thus, appellant 
received the jury he wanted. Third, the uniformed police officer's responses 
to questioning during voir dire were not palpable error because they did not 
constitute testimony, did not require the jurors to commit in advance to a 
particular view of the evidence, and did not bias the remaining jurors.  
Finally, the Court held that the closing argument made by co-defendant's 
counsel drew reasonable inferences from the evidence, and consequently 
the trial court did not abuse its discretion in denying appellant's objection to 
the remarks. 
 

Z.  Lydon v. Commonwealth, No. 2014-CA-001719-DG, 2016 WL 2855061 
(Ky. App. May 13, 2016) 

 
Opinion by Judge Maze; Judges Clayton and Thompson concurred.  
Appellant filed an appeal following his conditional guilty plea to charges of 
marijuana possession and possession of drug paraphernalia.  Appellant 
argued that the circuit court erred in affirming the district court's decision 
overruling his motion to suppress evidence observed and photographed 
when police entered his home without a warrant.  The Court of Appeals 
agreed and reversed, concluding that officers lacked any recognized 
exigent circumstance justifying their warrantless entry into appellant's 
home.  The subject incident occurred when officers were looking for a 
juvenile who was involved in an incident earlier that day, and they received 
information that the juvenile was at appellant's apartment.  The officers 
conducted a knock and announce at the front door of appellant's 
apartment.  When appellant answered the door, one of the officers 
informed him that he had reliable information that a juvenile was inside the 
home.  When appellant denied that anyone else was inside his apartment, 
the officer, who could smell burning marijuana from his position just outside 
the apartment's front door, replied, "[S]o the burnt marijuana that I smell 
coming from the residence is yours?" Before appellant could answer, the 
officers entered the home. The Court of Appeals noted that the only indicia 
of criminal activity at the time of entry was the odor of burning marijuana, 
which can create probable cause but is insufficient, by itself, to create 
exigent circumstances justifying a warrantless entry.  By the time the 
officers saw the juvenile for whom they were searching, they had exceeded 
the bounds of their knock and talk and were in a place they had no legal 
right or justification to be. 
 

AA.  Marino v. Commonwealth, No. 2014-CA-001163-MR, 2016 WL 1719129 
(Ky. App. Apr. 29, 2016) 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=21149
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Opinion by Judge Kramer; Chief Judge Acree and Judge Clayton 
concurred.  The Court of Appeals affirmed in this direct appeal involving a 
conviction for first-degree rape and first-degree burglary.  The Court 
specifically affirmed the circuit court's denial of appellant's motions to 
suppress, which contended that a police detective's act of obtaining 
appellant's saliva sample from a Styrofoam cup without a warrant was an 
unconstitutional search, and that the subsequent blood sample taken from 
appellant was "fruit of the poisonous tree."  Appellant had left the cup 
behind in the jail library following an attempted interrogation, and the 
detective took it and had appellant's saliva from the cup tested to see if it 
matched the DNA that was obtained from the rape victim via a rape test kit.  
The sample matched, and this match was used by the detective to obtain a 
search warrant for a sample of appellant's blood to ensure that appellant 
was a match to the DNA from the rape test kit.  The Court of Appeals held 
that the Styrofoam cup was abandoned by appellant and that because 
someone would clearly have to dispose of the cup, which had been left on a 
table in the jail's library, the cup was garbage.  Therefore, appellant 
relinquished any privacy interest in this inculpatory item when he left it in a 
location where a third party would collect it.  Consequently, appellant 
retained no Fourth Amendment protection concerning the cup. The Court 
further held that because appellant acknowledged that the affidavit for the 
search warrant to obtain his blood sample was based solely on the results 
from the test of the saliva in the cup, he did not show that the search 
warrant was invalid or that the blood test results were "fruit of the 
poisonous tree."    
 

AB.  McGaha v. Commonwealth, 469 S.W.3d 841 (Ky. App. 2015).  
 

Opinion by Judge J. Lambert; Judges Jones and Maze concurred.  The 
Court of Appeals affirmed an order denying appellant's RCr 11.42 motion 
without an evidentiary hearing.  In affirming, the Court first held that trial 
counsel was not ineffective in failing to question jurors about racially 
prejudicial remarks made by the victim and their own possible racial 
prejudice.  This was a matter of trial strategy, and such questioning would 
not have elicited the response appellant was seeking, but instead would 
have put the jurors in the unquestionably awkward position of having to 
admit to being racist, if they were.  The Court next rejected appellant's 
argument that trial counsel was ineffective for failing to question a particular 
juror about her relationship with the victim's family because he had failed to 
raise and preserve the issue in his RCr 11.42 motion.  The Court also 
found no ineffective assistance in trial counsel's failure to seek expert 
witnesses in the fields of accident reconstruction or gunshot residue, and it 
further held that the record refuted appellant's claims that his counsel failed 
to attempt to introduce the victim's racist comments, to seek an extreme 
emotional disturbance instruction, or to offer mitigation evidence during 
sentencing. Finally, the Court determined that appellant failed to establish 
ineffective assistance by his appellate counsel because the issues 
presented in support of his claim were not "ignored issues," but were 
instead raised on direct appeal.  Moreover, appellate counsel was not 
obligated to file a reply brief. 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjVwvPR9bvNAhXGQyYKHYGpAawQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=-aPiR1L6A4kb2taN_YR0CA&bvm=bv.125221236,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjVwvPR9bvNAhXGQyYKHYGpAawQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=-aPiR1L6A4kb2taN_YR0CA&bvm=bv.125221236,d.eWE
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AC.  McVey v. Commonwealth, 467 S.W.3d 259 (Ky. App. 2015) 
 

Opinion by Judge J. Lambert; Judges Jones and Maze concurred.  
Appellant, who was indicted on charges of trafficking a controlled 
substance, entered into a pretrial diversion agreement which provided that 
he was not allowed to possess firearms. The Commonwealth moved to 
void the agreement after appellant reported to police that he had been 
robbed of several firearms.  The police recovered the firearms and were 
told by the alleged robbers that appellant was selling bad drugs.  
Following a hearing, the circuit court voided the diversion agreement.  
Appellant challenged the sufficiency of the circuit court's findings, and its 
reliance on the robbers' hearsay testimony, arguing that there was no 
evidence that he posed a significant risk to prior victims or the community 
or that he could not be managed in the community, as required prior to 
revocation under KRS 439.3106(1) and (2).  After noting that hearsay 
testimony is permissible at revocation proceedings, the Court of Appeals 
applied the holdings of Commonwealth v. Andrews, 448 S.W.3d 773 (Ky. 
2014) and McClure v. Commonwealth, 457 S.W.3d 728 (Ky. App. 2015), 
and concluded that the circuit court's findings that appellant possessed 
firearms, had relapsed into drug use, and was allegedly involved in a 
disagreement over a drug transaction that led to the robbery, were 
sufficient to prove that his activities posed a significant risk to the 
community, and that there was nothing in the statute that required the 
circuit court to impose lesser sanctions prior to voiding the diversion 
agreement.    
 

AD.  Melcher v. Commonwealth, 471 S.W.3d 699 (Ky. App. 2015)  
 

Opinion by Judge J. Lambert; Judges Stumbo and Thompson concurred.  
The Court of Appeals affirmed an order denying appellant's motion for 
post-conviction relief under RCr 11.42. The Court held that KRS 532.043, 
which governs the conditional discharge of sex offenders and which places 
responsibility for revocation with the Kentucky Parole Board rather than the 
trial court, was not unconstitutional as applied to appellant because the 
statute was amended prior to his indictment and the amendments were not 
applied retroactively to him. Further, even if the amendments had been 
applied retroactively, they were procedural in nature and could be applied. 
 

AE.  Moorman v. Commonwealth, 484 S.W.3d 751 (Ky. App. 2016)  
 

Opinion by Judge J. Lambert; Judges Combs and VanMeter concurred.  
Appellant, who had been convicted of manslaughter in the first degree, filed 
a motion for post-conviction relief.  Appellant's conviction became final on 
December 9, 2010. On July 24, 2013, appellant filed a pro se RCr 11.42 
motion to vacate her conviction. Appellant was subsequently appointed an 
attorney to represent her.  Appellant's appointed counsel entered an 
appearance on September 3, 2013, but on September 24, 2013, the 
ordered time for counsel to file a supplement to the pro se RCr 11.42 
motion lapsed, and no supplement was filed.  Sometime afterward, 
appellant's counsel made a request for additional time to file the 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=39576
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjVwvPR9bvNAhXGQyYKHYGpAawQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=-aPiR1L6A4kb2taN_YR0CA&bvm=bv.125221236,d.eWE
http://www.lrc.ky.gov/Statutes/statute.aspx?id=39479
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjVwvPR9bvNAhXGQyYKHYGpAawQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=-aPiR1L6A4kb2taN_YR0CA&bvm=bv.125221236,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjVwvPR9bvNAhXGQyYKHYGpAawQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=-aPiR1L6A4kb2taN_YR0CA&bvm=bv.125221236,d.eWE
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supplement.  The circuit court entered an order on November 15, 2013, 
granting an additional sixty days.  This order was entered fifty-two days 
after the supplement was originally due. Counsel ultimately filed a 
supplement to the pro se RCr 11.42 motion on January 14, 2014.  In the 
supplement, he addressed several of Moorman's pro se issues and raised 
several new issues.  The Commonwealth filed a response opposing both 
the pro se motion and counsel's supplement. Specifically, the 
Commonwealth contended that the new claims raised in counsel's 
supplement were untimely because they were raised beyond the 
three-year statute of limitations provided for in RCr 11.42. The circuit court 
subsequently entered an opinion and order denying appellant's RCr 11.42 
motion without an evidentiary hearing.  The circuit court found that 
appellant's original pro se claims were without merit and that she did not 
make specific allegations that the court could examine in light of the record. 
The circuit court also determined that the claims in the supplemental 
motion filed by counsel were untimely. The circuit court also denied 
appellant's subsequent motion for reconsideration, in which she argued 
that equitable tolling should apply and, therefore, the additional claims 
raised in the supplement should be considered on their merits.  The Court 
of Appeals affirmed, holding that appellant's counsel's untimely amended 
motion for post-conviction relief did not qualify for equitable tolling of the 
three-year limitations period for filing such motions.  Attorney 
miscalculation of a filing deadline is simply not sufficient to warrant 
equitable tolling, particularly in the post-conviction context where prisoners 
have no constitutional right to counsel. 
 

AF.  Peak v. Commonwealth, 482 S.W.3d 409 (Ky. App. 2015)  
 

Opinion by Judge VanMeter; Judges D. Lambert and Thompson 
concurred.  The Court of Appeals affirmed an order denying appellant's 
motion for post-conviction DNA testing, holding that the circuit court's 
dismissal for lack of jurisdiction was harmless error since DNA testing was 
unlikely to exonerate appellant, lead to a more favorable verdict or 
sentence, or otherwise be exculpatory. The Court held that KRS 422.285 
statutorily extends the circuit court's jurisdiction beyond the usual ten-day 
period following entry of a final judgment when a convict petitions the court 
for DNA testing and analysis.  However, such a petition is properly denied 
when the petitioner cannot show that the DNA evidence sought is 
reasonably likely to exonerate him, lead to a more favorable verdict or 
sentence, or otherwise be exculpatory.       
 

AG.  Pulley v. Commonwealth, 481 S.W.3d 520 (Ky. App. 2016)  
 

Opinion by Judge Thompson; Judges Dixon and Kramer concurred.  The 
Court of Appeals granted discretionary review of an appeal affirming 
appellant's conviction for disorderly conduct following a jury trial after the 
district court denied a motion to suppress and a motion for directed verdict.  
Appellant confronted police at a traffic safety checkpoint after an officer 
removed appellant's firearm from his vehicle and checked the firearm's 
serial number.  The Court of Appeals reversed, first holding that a traffic 
safety checkpoint stop could not be extended to check a motorist's 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjVwvPR9bvNAhXGQyYKHYGpAawQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=-aPiR1L6A4kb2taN_YR0CA&bvm=bv.125221236,d.eWE
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https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjVwvPR9bvNAhXGQyYKHYGpAawQFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FN7534C7F0A91D11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHqc7IfUb6fDw2IAiX9ZNmupI9DwQ&sig2=-aPiR1L6A4kb2taN_YR0CA&bvm=bv.125221236,d.eWE
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firearm's registration where the officer lacked even reasonable suspicion 
that a crime had been committed.  The mere presence of an openly 
carried firearm in a vehicle, which was permitted by law, could not justify a 
search or seizure.  The Court then noted that even though the officer 
acted improperly by temporarily seizing the firearm, this action could not 
justify the suppression of evidence of any crime committed afterwards. 
Once a stop ceases to be coercive and becomes consensual, any 
evidence obtained afterward is not "fruit of the poisonous tree." The Court 
ultimately declined to resolve the suppression issue, however, concluding 
that the district court should have granted a directed verdict to appellant on 
the disorderly conduct charge because the Commonwealth failed to 
present any evidence sufficient to establish that appellant's conduct 
impacted the "public," as required by KRS 525.060.  Instead, the evidence 
reflected that appellant's actions only affected the police, appellant's wife, 
and possibly the occupants of another vehicle.   
 

AH.  Purdom v. Commonwealth, No. 2014-CA-002079-MR, 2016 WL 2586080 
(Ky. App. Apr. 22, 2016), DR Pending 

 
Opinion by Judge Nickell; Judge Dixon concurred; Judge VanMeter 
dissented and filed a separate opinion.  The Court of Appeals reversed 
appellant's convictions for distribution and possession of matter portraying 
a sexual performance by a minor.  The Court held that the circuit court 
erred in allowing sexually explicit videos of the acts to be admitted into 
evidence because the circuit court failed to: (1) view the videos 
beforehand; (2) conduct the "probative value vs. undue prejudice" 
balancing test required by case law and KRE 403; and (3) make 
appropriate findings of fact before allowing the videos to be shown to the 
jury. 
 

AI.  Richardson v. Commonwealth, No. 2014-CA-000851-MR, 2015 WL 
4776296 (Ky. App. Aug. 14, 2015), DR Pending 

 
Opinion by Judge Maze; Chief Judge Acree and Judge D. Lambert 
concurred.  The Commonwealth moved to void the pretrial diversion of 
appellant, who had entered an Alford plea on a charge of receipt of stolen 
property, following his implication two months prior in twelve counts of 
cruelty to animals in the second-degree. The circuit court voided 
appellant's pretrial diversion and sentenced him to two years in prison.  
On appeal, the Court of Appeals reversed and remanded, holding that, 
pursuant to the "unequivocal language of KRS 533.256(2)," the circuit court 
was required to comply with the revocation provisions set forth in KRS 
439.3106 in determining whether to void appellant's pretrial diversion. 
 

AJ.  Riley v. Commonwealth, 477 S.W.3d 607 (Ky. App. 2015)  
 

Opinion by Judge J. Lambert; Judges Combs and Thompson concurred.  
On appeal from a judgment convicting appellant of first-degree bail jumping 
and for being a second-degree persistent felony offender, the Court of 
Appeals affirmed.  The Court held that appellant's argument that the 
circuit court erred in excluding his testimony was unpreserved.  He 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19925
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contended that the circuit court should not have restricted his testimony as 
being non-responsive because he was trying to explain his conduct to the 
jury; therefore, he was unable to tell the jury why he did not appear for trial 
on a pending felony charge.  However, appellant failed to preserve this 
issue by offering an avowal or by otherwise specifying the content of the 
testimony he wanted to offer.   
 

AK.  Skaggs v. Commonwealth, No. 2014-CA-001811-MR, 2016 WL 304123 
(Ky. App. 2016) 

 
Opinion by Judge Kramer; Judges Clayton and Dixon concurred. The Court 
of Appeals affirmed the circuit court's denial of appellant's RCr 11.42 
motion to vacate.  Appellant alleged that the circuit court's order 
sentencing her to conditional discharge was unconstitutional because six 
months after she was sentenced to conditional discharge, the Kentucky 
Supreme Court held in Jones v. Commonwealth, 319 S.W.3d 295 (Ky. 
2010), that KRS 532.043(5) was unconstitutional. The Court of Appeals 
first held that the circuit court properly determined that appellant's RCr 
11.42 motion was untimely filed because she did not file her motion within 
three years after the Jones case was rendered. Appellant contended that 
her motion was not time-barred because the circuit court did not have 
subject matter jurisdiction to sentence her to conditional discharge, but the 
Court held that the circuit court had subject matter jurisdiction and that 
appellant's claim was therefore time-barred.  The Court further concluded 
that the circuit court did not revoke appellant's conditional discharge (now 
referred to as "post-incarceration supervision"), which it was forbidden to 
do pursuant to Jones, and that appellant's arrest for failing to satisfy a 
condition of her "conditional discharge" must have meant that the 
Department of Corrections determined that appellant had violated her 
post-incarceration supervision set forth in the revised KRS 532.043.  The 
circuit court had found that in order to challenge that authority, appellant 
should file a civil action in the county where she was presently being 
detained, and the Court of Appeals agreed, reasoning that the judicial 
branch may become involved in the executive branch's exercise of its 
power to execute sentences only via an appeal of an administrative action. 
Appellant also contended that because she entered a plea pursuant to 
North Carolina v. Alford, 400 U.S. 25, (1970), the requirement that she 
admit guilt as a condition of successfully completing her counseling course 
violated her constitutional right against self-incrimination.  The Court 
disagreed, holding that because Kentucky has statutes in place to prevent 
appellant's admission of guilt made during her required counseling from 
being used as the basis for criminal charges against her, the requirement 
that she admit guilt in order to complete counseling did not violate her right 
against self-incrimination.  Finally, the Court held that there was no 
palpable error in this case and that appellant's remaining claims had not 
been raised in circuit court, so they were not properly before the Court. 
 

AL.  Smith v. Commonwealth, 481 S.W.3d 510 (Ky. App. 2016) 
 

Opinion by Judge Kramer; Chief Judge Acree and Judge Thompson 
concurred.  The Court of Appeals reversed in part, affirmed in part, and 
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remanded in this direct appeal involving a conviction for manufacturing 
methamphetamine and first-degree possession of a controlled substance.  
The Court reversed in part after holding that the circuit court abused its 
discretion in denying appellant's motion for a continuance of the trial, which 
appellant requested because the two technicians who dismantled the 
methamphetamine laboratory at issue were deployed out of the country, 
with the military, at the time the trial was scheduled to occur.  Appellant 
alleged that these two witnesses were indispensable because they could 
establish that no "active" methamphetamine laboratory was present, which 
appellant believed would assist with his defense.  However, the Court of 
Appeals affirmed the circuit court's decision regarding appellant's 
remaining claims.  The Court held that although the circuit court erred in 
allowing hearsay testimony from a police chief about an anonymous tip, the 
error was harmless because there was significant other evidence in the 
case showing that appellant and another male were in the vehicle when 
methamphetamine was being manufactured, and the judgment was not 
substantially swayed by the error of allowing in the hearsay testimony. The 
Court also held that there was no error in the jury instruction regarding 
complicity, and that the circuit court did not err in denying appellant's 
motion for a directed verdict because there was sufficient evidence that 
appellant was guilty of the offenses charged.   
 

AM.  Wagner v. Commonwealth, 483 S.W.3d 381 (Ky. App. 2015)  
 

Opinion by Chief Judge Acree; Judges Clayton and Kramer concurred.  
The Court of Appeals held that a defendant who exercises hybrid 
representation is entitled to assert a claim of ineffective assistance of 
counsel, but only with regard to those portions of representation that were 
explicitly undertaken by trial counsel. Accordingly, the Court found the 
circuit court erred in concluding that appellant's decision to invoke hybrid 
representation barred all future allegations of ineffective assistance of 
counsel. 

 
AN.  Wigginton v. Commonwealth, No. 2013-CA-000931-MR, 2015 WL 
 6760190 (Ky. App. Nov. 6, 2015), DR Pending 
 

Opinion by Judge Kramer; Judges Dixon and J. Lambert concurred.  After 
entering a conditional guilty plea to reckless homicide, appellant appealed 
the denial of her motion to dismiss, asserting that the Commonwealth failed 
to establish probable cause that her use of deadly force against her former 
spouse was unlawful and that she was immune from prosecution pursuant 
to KRS 503.085.  The record indicated that the deceased had over a 
decade-long history of alcohol-induced intimidation and domestic violence. 
The acts included, but were not limited to, multiple threats that the 
deceased would kill appellant; the deceased shooting at appellant with a 
gun; the deceased threatening to kill appellant with a screwdriver; and the 
deceased setting a car on fire with appellant in it.  On the night of his 
death, the deceased was again intoxicated, and he had threatened to kill 
both appellant and her mother over the course of several hours.  Given the 
facts of the case, the Court of Appeals reversed the trial court's denial of 
appellant's motion to dismiss, holding the Commonwealth had not met its 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19674
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burden to establish probable cause that appellant's use of deadly force was 
not legally justifiable. 
 

AO.  Yaden v. Commonwealth, No. 2014-CA-001951-MR, 2016 WL 1719131 
(Ky. App. Apr. 29, 2016), DR Pending 

 
Opinion by Judge J. Lambert; Judge Maze concurred; Judge Taylor 
concurred in result only. The Court of Appeals affirmed a judgment 
convicting appellant of second-degree wanton endangerment and 
second-degree criminal mischief.  Citing Hager v. Commonwealth, 41 
S.W.3d 828 (Ky. 2001), disagreed with by Barker v. Commonwealth, 477 
S.W.3d 583 (Ky. 2015), appellant argued that the circuit court erred in 
instructing the jury on "mistaken belief in the need to act in self-defense," 
asserting that if the jury found he had acted recklessly in his mistaken belief 
that he needed to use deadly force to protect himself, the court should have 
instructed the jury to return a verdict of not guilty because a person cannot 
be recklessly wanton.  The Court affirmed on this issue under the 
harmless error rule, reasoning that the jury did not convict appellant under 
the instruction containing this language, but convicted him under a 
separate instruction. The Court also affirmed the circuit court's decision to 
permit an insurance adjuster to testify about the damage to a vehicle as an 
expert.  Although the Commonwealth did not properly identify the adjuster 
as an expert or notify appellant that he was being called to testify, it was 
within the circuit court's discretion to permit him to testify. 
 

XIX.  CUSTODY 
 

A.  Chadwick v. Flora, No. 2015-CA-001377-ME, 2016 WL 1719278 (Ky. App. 
Apr. 29, 2016) 

 
Opinion by Judge Clayton; Judges Kramer and J. Lambert concurred.  A 
grandmother sought custody and/or visitation of her three-year-old 
grandson. Grandmother also sought to hold the child's father in contempt 
for violating agreed visitation terms. The circuit court denied grandmother's 
petition, finding she was not a de facto custodian.  The circuit court also 
denied the contempt motion, finding the father was not at fault for denying 
visitation, as the child was visibly upset at the thought of going to see 
grandmother, and the child's counselor testified to ongoing investigations 
into potential abuse of the child by grandmother and mother.  On appeal, 
the Court of Appeals affirmed in part, and reversed and remanded in part.  
The Court first concluded that grandmother had standing to bring the 
petition, as she was a "person acting as a parent" under KRS 
403.800(13)(a), having had physical custody of the child for at least six of 
the twelve months immediately preceding the petition's filing.  The Court 
next held that grandmother was not a de facto custodian, as she 
co-parented the child with the child's mother. The Court also found no error 
with the denial of contempt and the admission of the child's counselor's 
testimony, as the latter was solely introduced for the contempt issue, not for 
the de facto custodian issue.  Finally, the Court reversed and remanded 
the order inasmuch as it denied grandmother's petition for custody and 
visitation.  Grandmother was a "person acting as a parent" and a 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=17494
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non-de-facto custodian could still establish facts that would entitle her to 
custody and/or visitation. 
 

B.  Evans v. Hess, Nos. 2013-CA-002072-ME, 2014-CA-001512-ME, 
2015-CA-000043-ME, 2016 WL 1389799 (Ky. App. Apr. 8, 2016) 

 
Opinion by Judge D. Lambert; Judges Combs and Dixon concurred.  The 
Court of Appeals affirmed in part and reversed in part in three consolidated 
child custody appeals.  Of note, the Court held that the circuit court had 
subject-matter jurisdiction over Mother's petition to register a foreign 
divorce, custody, and child support order originating in Montana, even if the 
petition contained language seeking modification of the terms of the foreign 
order, and even if a Montana court had not determined that a Kentucky 
court was a more convenient forum before the petition was filed.  The 
Court noted that it had previously addressed the issue of whether the circuit 
court had subject-matter jurisdiction when considering Father's petition for 
a writ of prohibition.  Thus, the resulting ruling became binding on both the 
circuit court and the Court of Appeals pursuant to the "law of the case" 
doctrine.  The Court further held, as a matter of apparent first impression, 
that when a guardian ad litem is appointed in a child custody proceeding, it 
is the guardian ad litem, not the parent, who may invoke or waive the child's 
psychotherapist-patient privilege under KRE 507(b). 
 

C.  Glodo v. Evans, 474 S.W.3d 550 (Ky. App. 2015)  
 

Opinion by Judge Clayton; Judges Nickell and Thompson concurred.  
Appellant challenged an order awarding permanent custody of her three 
minor children to appellees, their paternal grandparents (the children's 
father had waived custody). The Court of Appeals vacated and remanded.  
The Court noted that appellees did not have standing as de facto 
custodians. Therefore, they were required to establish, by clear and 
convincing evidence, that appellant was an unfit parent. The Court's review 
of the record revealed a "dearth of evidence" that appellant was an unfit 
mother. Instead, all the circuit court offered in support of its decision was a 
conclusory opinion that she was unfit.  The Court concluded that because 
no other findings were provided, there was not clear and convincing 
evidence that appellant was unfit.  Consequently, the custody decree was 
vacated and remanded. 
 

D.  Jones-Swan v. Luther, 478 S.W.3d 392 (Ky. App. 2015)  
 

Opinion by Judge Jones; Judges D. Lambert and Thompson concurred.  
Appellants challenged an order overruling their petition to be declared de 
facto custodians of two minor children born to appellees.  The Court of 
Appeals first agreed with appellants that the circuit court improperly denied 
their petition on the basis that they did not have physical custody of the 
children at the time they filed their petition.  KRS 403.270 does not require 
a de facto custodian petitioner to have physical possession of the child at 
the time the motion is filed so long as the petitioner can establish that the 
child resided with him/her for the required period of time, and that during 
such time he/she was the primary caregiver for, and financial supporter of, 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwi2pdrVprzNAhWJ4SYKHcfXDmYQFggjMAE&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNB0A0FD50A91C11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNHrDeZ1dgUFE7te91ywwN0JHBv0Sw&sig2=JaRqy7XHlWvruJS9HrMQvQ
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1464
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the child.  Ultimately, however, the Court affirmed the circuit court's 
decision. The Court held that appellants could not include, in determining 
whether the children resided with them for the statutorily-required time, the 
periods during which appellees were seeking custody of the children as 
part of their dissolution action and in a separate EPO proceeding.  See 
KRS 403.270(1)(a). 
 

E.  Lambert v. Lambert, 475 S.W.3d 646 (Ky. App. 2015)  
 

Opinion by Judge VanMeter; Judges Combs and D. Lambert concurred.  
On review from an order denying a mother's motion to alter, amend, or 
vacate a judgment granting custody of her two children to their maternal 
grandfather, the Court of Appeals affirmed in part, reversed in part, and 
remanded.  Pursuant to KRS 403.822, the Court determined that the 
circuit court had jurisdiction to hear the child custody petition because 
Kentucky qualified as the children's home state per KRS 403.800(7), and 
the grandfather had standing to bring the custody action since he qualified 
as a "person acting as a parent" as defined in KRS 403.800(13).  The 
Court noted that under the Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA), de facto custodian status is no longer 
necessary for a nonparent to have standing to bring a child custody 
petition.  Next, the Court held that the circuit court properly entered a 
custody decree in favor of the grandfather, despite the fact that the mother 
had yet to put on evidence, when the mother appeared intoxicated in court, 
failed a drug screen, and failed to object to the court's resulting decree.  
The evidence presented by the grandfather proved, by clear and 
convincing evidence, that the mother engaged in conduct similar to activity 
that could result in the termination of parental rights by the state, satisfying 
the standard for a nonparent seeking custody under the UCCJEA.  Mullins 
v. Picklesimer, 317 S.W.3d 569 (Ky. 2010).  The admission of hearsay 
evidence concerning a Pennsylvania Child Protective Services 
investigation of the mother was held to be harmless error, and taking 
judicial notice of the record from the district court dependency, abuse, and 
neglect proceedings against the mother was deemed appropriate. Lastly, 
the Court reversed the circuit court's imputation of minimum wage to the 
mother for child support purposes.  Since at the time of trial the mother 
was caring for her two other children under the age of three, who were not 
subject to this custody action, KRS 403.212(2)(d) prohibited the court from 
imputing income to her.  The Court remanded with orders to enter a child 
support order reflecting the mother's income as zero.   
 

F.  Ryan v. Ryan, 473 S.W.3d 637 (Ky. App. 2015)  
 

Opinion by Judge Clayton; Judges Nickell and Thompson concurred.  
Appellant appealed from an order suspending his allotted parenting time 
with his daughter and imposing supervised visitation pending completion of 
drug testing and counseling. He contended that the circuit court 
unreasonably restricted his visitation rights in violation of KRS 403.320(3) 
in finding that visitation with him would seriously endanger the child's 
mental, moral, and emotional health.  The Court of Appeals agreed with 
appellant and reversed and remanded.  The Court concluded that a hair 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=1464
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17505
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17494
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17494
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1456
http://www.lrc.ky.gov/Statutes/statute.aspx?id=41789


1-299 
 

follicle test indicating marijuana use by appellant in the previous ten to 
twelve months, standing alone, did not support a finding of child 
endangerment necessary to restrict his visitation rights.  Consequently, 
the circuit court's decision was an abuse of discretion.    
 

G.  S.E.A. v. R.J.G., 470 S.W.3d 739 (Ky. App. 2015)  
 

Opinion by Judge Jones; Judges Dixon and Nickell concurred.  In this 
child custody action, the family court awarded permanent sole custody to 
the Father without an evidentiary hearing and based its factual findings 
almost exclusively on written reports filed by the guardian ad litem ("GAL"), 
whom the Mother was never allowed to question or cross-examine.  On 
appeal, the Court of Appeals concluded that the family court should have 
conducted an evidentiary hearing and provided both parties an opportunity 
to present testimony.  The Court first noted, citing to Morgan v. Getter, 441 
S.W.3d 94 (Ky. 2014), that if a trial court relies on a GAL report, due 
process demands that the other parties must be afforded an opportunity to 
question/cross-examine the GAL. The Court then explained that the fact 
that a temporary custody hearing had been conducted earlier in a separate 
dependency, neglect, and abuse ("DNA") action did not satisfy the 
requirement to conduct a full evidentiary hearing in the custody action.  
That hearing pre-dated two of the GAL reports the family court relied upon 
in its findings, as well as a report filed by the Cabinet and a psychiatric 
evaluation of Mother, both of which the family court referenced in its order.  
Accordingly, the Court vacated the family court's decision and remanded 
with instructions to conduct a full evidentiary hearing and to make findings 
based on the evidence presented pursuant to KRS 403.270(2). 
 

H.  Wells v. Toye, No. 2015-CA-000911-Me, 2016 WL 748044 (Ky. App, Feb. 
26, 2016), DR Pending 

 
Opinion by Judge Kramer; Judges Clayton and Stumbo concurred.  
Appellants challenged the dismissal of their petition for de facto custodian 
status after the circuit court held that they lacked standing because the 
child was placed with them by the Cabinet for Health and Family Services.  
The child was removed from the biological mother's custody shortly after 
birth and placed with appellants by the Cabinet when the child was eight 
days old.  At that time, the identity of the child's father was unknown.  A 
year later, upon learning that he was the biological father of the child, Toye 
petitioned the court for custody.  The termination of Toye's parental rights 
was subsequently reversed on appeal.  Appellants thereafter petitioned 
the circuit court to qualify as de facto custodians. Toye objected to 
appellants' petition, alleging that they lacked standing to qualify as such 
under Swiss v. Cabinet for Families and Children, 43 S.W.3d 796 (Ky. App. 
2001).  The circuit court agreed with Toye, dismissed appellants' petition 
for de facto custodian status, and returned the child to Toye's custody. The 
Court of Appeals affirmed.  In doing so, the Court reaffirmed its holding in 
Swiss that foster parents may not use the de facto custodian statute to 
seek custody of the foster child when the child was placed with them by the 
Cabinet. 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=1464
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XX.  DAMAGES 
 

A.  Mo-Jack Distributor, LLC v. Tamarak Snacks, LLC, 476 S.W.3d 900 (Ky. 
App. 2015)  

 
Opinion by Judge Thompson; Judges Clayton and J. Lambert concurred.  
Mo-Jack Distributors and Charles Clark filed a breach of contract action 
against Tamarak Snacks and Richard Cohen.  Cohen counterclaimed, 
alleging that Clark forged his name on the alleged written contract, and 
requested attorney's fees and punitive damages.  At trial, Cohen's only 
evidence of damages was that he incurred attorney's fees in defending the 
action.  During the trial, Clark moved to amend his complaint to assert 
breach of an oral contract.  However, he did not tender a jury instruction 
on the claim and did not object to the trial court's proposed instructions, 
which did not include an instruction on breach of an oral contract.  The jury 
found that Clark had forged the alleged contract and awarded Cohen 
$65,000 in compensatory damages and $95,000 in punitive damages.  On 
appeal, the Court of Appeals reversed, holding that the jury could not 
award attorney's fees as compensatory damages where not authorized by 
contract or statute.  The case was remanded for an award of nominal 
damages and a retrial on the issue of the amount of punitive damages. The 
Court further held that the trial court may award attorney's fees based on 
equity if the amount of punitive damages awarded is far below the amount 
of attorney's fees incurred.  Finally, the Court held that any alleged error in 
not instructing the jury on Clark's breach of an oral contract claim was not 
preserved.    
 

B.  Service Financial Company v. Ware, 473 S.W.3d 98 (Ky. App. 2015) 
 

Opinion by Chief Judge Acree; Judges Stumbo and Taylor concurred.  
The Court of Appeals granted discretionary review to address appellant's 
appeal of an opinion by the Franklin Circuit Court affirming a Franklin 
District Court order of default judgment that limited post-judgment interest 
on a retail installment contract to 12 percent per annum.  Appellant is the 
assignee of a retail installment contract executed by appellee.  Appellee 
defaulted, and appellant filed suit to collect on the contract.  After appellee 
failed to respond to the lawsuit, appellant moved for default judgment and, 
citing KRS 360.040, which allows a court to deviate from the statutory 
post-judgment interest rate of 12 percent when a party has agreed to 
accruing interest on a written obligation, requested post-judgment interest 
at the rate of 15 percent per annum, the purported interest rate contained in 
the contract.  The district court denied the claim of 15 percent 
post-judgment interest and allowed only 12 percent post-judgment interest.  
The circuit court affirmed, finding the damage claim to be an unliquidated 
sum.  The Court of Appeals granted discretionary review and affirmed on 
the alternative ground that the contract sued upon was a retail installment 
contract in which appellee agreed to pay the cash price of the vehicle plus a 
time price differential (finance charge), but did not agree to the accrual of 
interest at any rate, much less a rate in excess of that stated in KRS 
360.040.  Because the contract bore no interest, appellant was only 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=34176
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entitled to post-judgment interest at the statutory rate of 12 percent per 
annum.    
 

XXI.  EMPLOYMENT 
 

A.  Conley v. Pulaski County Board of Education, No. 2014-CA-001349-MR,  
2016 WL 3049985 (Ky. App. May 27, 2016)  

 
Opinion by Judge Jones; Judges J. Lambert and Maze concurred.  
Appellants, employees of the Pulaski County Board of Education, filed a 
joint complaint against the Board, individual Board members, and the 
Board's Superintendent, alleging political retaliation in violation of KRS 
161.164.  The circuit court entered summary judgment in favor of the 
Board and its members on the basis that appellants failed to show that 
either the Board or its members were involved in the employment-related 
decisions at issue. The circuit court also granted summary judgment to the 
Superintendent, who was involved in the employment-related decisions 
affecting appellants, on the basis that appellants failed to produce any 
evidence demonstrating that they engaged in any "political affiliation" prior 
to the adverse employment actions about which they complained.  The 
Court of Appeals affirmed the decision of the circuit court. The Court held 
that appellants failed to allege any "political opinions" or "political activities" 
that they took part in that allegedly resulted in their adverse employment 
actions.  The Court explained that any number of things could constitute 
the expression of a political opinion or a political affiliation: making a 
political donation, writing an editorial, serving as a reference, displaying a 
yard sign, belonging to a politically-affiliated group, speaking on behalf of or 
against an individual's candidacy, and so on.  In this case, however, the 
Court found that appellants did not allege that they engaged in any of these 
or similar activities. The only activity offered by appellants was appearing at 
a demotion hearing in response to a subpoena many months after 
appellants' colleague sought the superintendent position. Appellants' 
testimony at that hearing did not concern any political activities. The Court 
held that because there was simply no evidence of an actionable political 
opinion or affiliation, appellants' claim under KRS 161.164 failed, 
regardless of whether it was against the Superintendent, the Board, or the 
individual board members. 
 

B.  Hicks v. Kentucky Unemployment Insurance Commission, No. 
2014-CA-001061-MR, 2015 WL 7351398 (Ky. App. Nov. 20, 2015), DR 
Pending 

 
Opinion by Judge Jones; Judge Stumbo concurred; Judge Taylor 
concurred in result only.  Appellant's employment was terminated after 
she was unable to return to in-office, full-time employment after exhausting 
her Family Medical Leave Act benefits while undergoing breast cancer 
treatment.  Appellant subsequently filed for unemployment benefits. The 
Kentucky Unemployment Insurance Commission determined that 
appellant was not entitled to unemployment benefits because she had left 
her employment voluntarily due to a health condition. After exhausting her 
administrative remedies, appellant appealed to the circuit court.  The 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=3882
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circuit court affirmed the denial.  The Court of Appeals held that appellant 
had demonstrated that she desired to remain employed and was willing to 
work with accommodations until she was medically cleared to return to 
work in the office.  The Court further noted that while appellant's employer 
had a right to terminate her, the employment choice was made by the 
employer – appellant did not voluntarily quit.  Accordingly, the Court 
reversed the circuit court and held that appellant was entitled to 
unemployment benefits under KRS 341.370(1)(c).    
 

C.  Kentucky Retirement Systems v. Stephens, No. 2014-CA-000039-MR, 
2015 WL 5895314 (Ky. App. Oct. 9, 2015), DR Pending 

 
Opinion by Judge Clayton; Judge Jones concurred; Judge VanMeter 
dissented and filed a separate opinion.  Appellee was employed by the 
Cabinet for Health and Family Services.  In May 2008, she also began 
working on an "as needed" basis with a corporation called Communicare.  
Although Communicare is a private business, it is also a participating 
agency in KERS. Appellee did not participate in KERS with Communicare; 
however, she did participate in KERS through her job at the Cabinet.  In 
January 2009, appellee retired from her position with the Cabinet after 
completing a Form 6120, Certification of Service.  In July of that year, 
seven months after she retired from the Cabinet, appellee became a 
full-time employee with Communicare and completed a Form 2001, 
Membership Information, on which she indicated that she had been 
employed with Communicare since May 2008.  In June 2010, KERS 
notified appellee that her employment with Communicare put her in 
violation of KRS 61.590(5)(c), KRS 61.637, and 105 KAR 1:390.  As a 
result, she was notified that her retirement benefits would be voided and 
that she would be required to repay all benefits she had received from 
KERS, including health insurance premiums from January 2009 until July 
2010 in the amount of $55,291.26.  Following an administrative hearing, 
the hearing officer concluded that at the time appellee applied for 
retirement from the Cabinet, she was employed both by the Cabinet and 
Communicare.  The hearing officer also determined that, while appellee's 
job for Communicare at the time of her retirement was a non-participating 
position due to her part-time status, she did not have the three-month break 
in participation before starting her full-time, participating position with 
Communicare as required by statute. The hearing officer also rejected 
appellee's argument that KERS should be equitably estopped from 
recovering the amounts paid to her.  Consequently, appellee was required 
to repay the retirement benefits she had received from January 2009 until 
July 2010.  The Board of Trustees of the Kentucky Retirement Systems 
accepted the hearing officer's recommendations and ordered appellee to 
repay the benefits and health insurance premiums. The Franklin Circuit 
Court reversed and remanded the Board's decision, and KERS appealed.  
The Court of Appeals affirmed the circuit court, holding that the doctrine of 
equitable estoppel barred KERS from seeking repayment of any retirement 
benefits and health insurance premiums paid on appellee's behalf.  
Although appellee's part-time employment violated the applicable 
retirement statutes, appellee had met with a benefits counselor prior to her 
retirement and there was no evidence that the counselor had explained the 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32296
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retirement benefit ramifications of part-time work in a non-participating 
position with a participating agency.  Moreover, Communicare failed to 
abide by its duty to report appellee's part-time employment to KERS.  
Under these circumstances, equitable estoppel applied. 
 

D.  Starr v. Louisville Graphite, Inc., No. 2014-CA-000620-MR, 2016 WL 
1612940 (Ky. App. Apr. 22, 2016), DR Pending 

 
Opinion by Judge Thompson; Judges Dixon and D. Lambert concurred.  
Appellant appealed from a summary judgment entered in favor of his 
former employer on his age discrimination claim under the Kentucky Civil 
Rights Act (KCRA), an order denying liquidated damages under the 
Kentucky Wages and Hours Act, and an award of attorneys' fees in an 
amount substantially less than requested.  The Court of Appeals affirmed 
the summary judgment on the KCRA claim and the denial of liquidated 
damages, but reversed and remanded for reconsideration of the attorneys' 
fees awarded.  The Court affirmed the summary judgment on the KCRA 
claim because Louisville Graphite lacked sufficient employees to be 
covered under the Act.  The Court held that there was no material issue of 
fact regarding whether Louisville Graphite and a separate employer could 
be treated as a single employer to meet the statute's numerosity 
requirement.  There was no evidence that the companies had any role in 
the day-to-day operations, finances, or personnel matters of the other 
company. The Court also affirmed the denial of liquidated damages under 
the Wages and Hours Act upon concluding that Louisville Graphite met its 
burden of demonstrating it acted in good faith and reasonably.  The Court 
pointed out that any minor violations of the Act were the result of the 
company owner's attempts to assist a long-term employee financially.  
The Court held it would not further the purposes of the Act to impose such 
damages where the employer acted in good faith and not with the intent to 
disadvantage the employee.  Finally, the Court reversed and remanded 
on the issue of attorneys' fees awarded pursuant to the Wages and Hours 
Act; the Court concluded that the circuit court erred when it did not first 
reach a lodestar figure by finding the reasonable hours spent on that claim 
and then multiplying that figure by a reasonable hourly rate. The Court also 
held that the amount awarded should not be reduced because of the 
employer's good faith, pointing out that the purpose of the fee award is to 
provide access to the courts.  
 

XXII.  ESTATES 
 

Gilbert v. Hoover, No. 2014-CA-001304-MR, 2016 WL 1534588 (Ky. App. Apr. 15, 
2016) 
 
Opinion by Judge Combs; Judges D. Lambert and VanMeter concurred. Girlfriend 
filed a complaint against the executor of Boyfriend's estate for the reasonable 
value of Girlfriend's services to Boyfriend.  The circuit court granted partial 
summary judgment for the executor, and the Court of Appeals affirmed that 
decision.  Girlfriend had taken care of the decedent for a number of years before 
his death.  She testified that she performed the services out of love and affection 
and that the decedent never promised to pay her for her assistance. The Court 
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concluded that under these circumstances, it must be presumed that Girlfriend's 
services were performed gratuitously. Although the decedent allegedly verbally 
promised Girlfriend that he would make sure she was taken care of, such a 
statement did not amount to an agreement to compensate her for her services.  In 
the absence of writing or any other expression of the decedent's intent to pay 
Girlfriend for her services, the estate was entitled to deny her claim. Therefore, the 
Court upheld entry of summary judgment in favor of the estate. 
 

XXIII. EVIDENCE 
 

Parrish v. Commonwealth, 464 S.W.3d 505 (Ky. App. 2015) 
 
Opinion by Judge Jones; Judges Dixon and VanMeter concurred. This appeal 
concerned the termination of a Department of Corrections (DOC) employee after 
his urine tested positive for cocaine.  The Court of Appeals held that substantial 
evidence supported the circuit court's findings that: 1) evidence existed to 
establish the integrity of the urine sample; and 2) the proof was sufficient to make a 
finding that appellant had violated the DOC's policies when his urine sample 
collected during work hours tested positive for cocaine.  The Court explained that 
alleged gaps in custody of the urine sample did not render the results inadmissible 
where appellee complied with appropriate procedures in handling the urine 
sample; appellant signed the chain of custody documents related to the sample; 
the sample was delivered to the laboratory intact; and the sample was tested 
according to the laboratory's general testing procedures and protocols.  Further, 
the Court held that under Kentucky's Penal Code, given the fact that the General 
Assembly has defined cocaine as a Schedule II controlled substance, sufficient 
evidence existed to find that cocaine would clearly fall within the type of 
substances prohibited by the DOC's policies.  As such, the Court concluded that 
substantial evidence supported the DOC's decision to terminate appellant. 
 

XXIV.  FAMILY LAW 
 

A.  Crabtree v. Crabtree, 484 S.W.3d 316 (Ky. App. 2016) 
 

Opinion by Judge Dixon; Judges Nickell and VanMeter concurred.  The 
Court of Appeals affirmed the entry of a domestic violence order that was 
based upon a finding that appellee had established by a preponderance of 
the evidence that domestic violence and abuse had occurred and was 
likely to occur again in the future. In affirming, the Court rejected appellant's 
argument that his repeated threats to kill himself in front of appellee and 
their children was insufficient to establish that he committed domestic 
violence and abuse against them, as defined in KRS 403.720.  While 
appellant contended that his threat was not directed at hurting any family 
members, the consequence of his statements was to terrorize the 
recipients of the information.  Moreover, while his children may not have 
heard their father's threat, they were ensnared in the threat as well.  
Accordingly, the Court concluded that the circuit court's findings were not 
clearly erroneous, and the issuance of the domestic violence order was 
proper. 
 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=44750
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B.  Estate of Mills v. Mills, 473 S.W.3d 94 (Ky. App. 2015)  
 

Opinion by Judge J. Lambert; Judges Clayton and D. Lambert concurred.  
After husband's will was submitted for probate, wife filed a motion seeking 
a determination as to whether the parties were still married at the time of 
husband's death, in light of a dissolution of marriage decree that had been 
entered and then set aside years earlier.  The district court entered an 
order finding the dissolution decree did not dissolve the parties' marriage.  
Husband's estate appealed, and the circuit court entered an order also 
finding that husband and wife remained married at the time of husband's 
death.  The Court of Appeals granted the estate's motion for discretionary 
review and affirmed, holding that the dissolution of marriage decree never 
became final because both parties timely filed CR 52 and CR 59 motions to 
set aside the subject order and to grant a new trial, which the trial court 
granted.  This prevented the decree of dissolution from ever becoming a 
final judgment. 

 
C.  Shown v. Shown, 479 S.W.3d 611 (Ky. Ct. App. 2015)  
 

Opinion by Judge D. Lambert; Judge Combs concurred; Judge VanMeter 
concurred in result only. On appeal from an order regarding the division of 
the parties' retirement accounts, the Court of Appeals vacated and 
remanded.  The Court held the circuit court failed to take additional proof 
necessary to enter sufficient findings of fact to divide the marital portions of 
the parties' respective teachers' retirement and Simplified Employee 
Pension-Individual Retirement Account (SEP-IRA). Specifically, the circuit 
court failed to delineate its consideration of the factors required by KRS 
403.190(1), and took no proof as to what portion of appellant's account was 
akin to protected Social Security benefits. 
 

XXV.  FEES AND COSTS  
 

A.  Hencye v. White, Nos. 2013-CA-002079-MR, 2014-CA-000086-MR, 2016 
WL 3050079 (Ky. App. May 27, 2016)  

 
Opinion by Judge Thompson; Judge D. Lambert concurred; Judge Dixon 
dissented.  Appellant challenged an order directing her to pay $8,000 of 
her ex-husband's attorneys' fees incurred as a result of alleged discovery 
violations after she requested appointment of a parenting coordinator.  
The Court of Appeals reversed, holding that under KRS 403.220, attorneys' 
fees cannot be awarded absent a finding of a disparity in income between 
the parties and, further, that the conduct of the party seeking attorneys' 
fees must be considered.  Additionally, the Court held that CR 37 cannot 
justify an award of attorneys' fees where there was not a "pending" action, 
and that a request for the appointment of a parenting coordinator, standing 
alone, did not satisfy this requirement in the absence of any motion to 
modify custody or parenting time.  The Court also held that appellant could 
not be ordered to pay attorneys' fees incurred as a result of her current 
husband's noncompliance with the family court's orders to produce a 
HIPPA release.     
 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwjk7vq3lL7NAhWD5CYKHS7rCdkQFggqMAI&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FBrowse%2FHome%2FKentucky%2FKentuckyCourtRules%2FKentuckyStatutesCourtRules%3Fguid%3DN38967820A79211DAAB1DC31F8EB14563%26originationContext%3Ddocumenttoc%26transitionType%3DDefault%26contextData%3D(sc.Default)&usg=AFQjCNHsib8sPvLH52JlRWu-HmYtRtQ35g&sig2=5ie8W0mpbSSeLBHcXRp5wg&bvm=bv.125221236,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwjI7_jAlL7NAhWGSSYKHYodBrEQFggsMAI&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FBrowse%2FHome%2FKentucky%2FKentuckyCourtRules%2FKentuckyStatutesCourtRules%3Fguid%3DN3A760D90A79211DAAB1DC31F8EB14563%26originationContext%3Ddocumenttoc%26transitionType%3DDefault%26contextData%3D(sc.Default)&usg=AFQjCNHu3KLuyb4xbbhQDJO5yiCRaLY7DA&sig2=wuzK58FbamQ8_XNT0gLkIA&bvm=bv.125221236,d.eWE
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1459
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwjWicLulb7NAhUIdiYKHfO0CiIQFggsMAI&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FBrowse%2FHome%2FKentucky%2FKentuckyCourtRules%2FKentuckyStatutesCourtRules%3Fguid%3DN3530B7E0A79211DAAB1DC31F8EB14563%26originationContext%3Ddocumenttoc%26transitionType%3DDefault%26contextData%3D(sc.Default)&usg=AFQjCNEmPD05k9jtAQ9KdH6dnKjlYeU6MA&sig2=ioDA1yXvSGf1Aq4ZbsVP_A&bvm=bv.125221236,d.eWE
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B.  Hunt v. North American Stainless, 482 S.W.3d 796 (Ky. App. 2016) 
 

Opinion by Judge Thompson; Judges Kramer and Taylor concurred. In a 
breach of contract action, the Court of Appeals affirmed the circuit court's 
award of attorneys' fees, determining that the circuit court properly acted 
within its discretion by awarding only $3,000 in attorneys' fees rather than 
the $37,460.05 requested. Appellants had no basis for recovering 
attorneys' fees on the entire action where the fees were only recoverable 
under KRS 337.385(1) for a wage-and-hour counterclaim and the circuit 
court considered the appropriate "lodestar" factors in making its decision.   
 

XXVI.  HEALTH 
 

A.  Reid v. KentuckyOne Health, Inc., No. 2015-CA-000092-MR, 2016 WL 
1068765 (Ky. App. Mar. 18, 2016) 

 
Opinion by Judge Dixon; Judges Nickell and Taylor concurred.  The Court 
of Appeals reversed a decision of the Jefferson Circuit Court granting a 
judgment on the pleadings and dismissing appellant's tort and contractual 
claims against appellee.  Appellant is a general surgeon who was a 
member of the medical staff at Jewish Hospital & St. Mary's Healthcare, 
Inc. ("the Hospital") for over forty years. On February 4, 2013, appellant 
received a letter from the Hospital's Surgery QA & I Committee that all of 
his cases from January 31, 2013, through June 30, 2013, would be subject 
to a focus review.  He was also told that he could no longer perform any 
further surgical procedures unless he was accompanied by an actively 
practicing and board certified general surgeon or endoscopist.  Appellant 
did not perform any additional surgeries at the Hospital after February 
2013.  On August 5, 2013, appellant received a second letter informing 
him that the focus review had ended without any finding of quality 
concerns.  Appellant was granted a conditional reappointment to the 
medical staff for six months, which permitted him to practice at the hospital 
as long as he met certain conditions.  However, he did not exercise his 
privileges during the six-month period and his medical staff membership 
expired.  Appellant ultimately filed suit against appellee and its 
subsidiaries, including the Hospital, seeking compensatory and punitive 
damages for breach of contract, intentional infliction of emotional distress, 
tortious interference with business and contractual relations, and slander.  
Appellee argued that it was entitled to immunity under the Health Care 
Quality Improvement Act, 42 U.S.C. §§11101, et seq. ("HCQIA"), because 
the Hospital's conduct with respect to appellant was related to its 
professional review activities.  The circuit court agreed.  In reversing, the 
Court of Appeals concluded that the Hospital's requirement that appellant 
be accompanied by another qualified surgeon while in the operating room 
effectively prevented appellant from performing surgeries and, thus, fit 
squarely within the HCQIAA's definitions of "adversely affecting" and 
"clinical privileges."  See 42 U.S.C. §11151(1) and (3).  As such, the 
Hospital's conduct constituted a professional review action rather than 
simply professional review activities, as the trial court found.  For a 
professional review body to be afforded immunity under the HCQIA, the 
professional review action must meet the standards set forth in 42 U.S.C. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=41856
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjm1p3ToL7NAhXD7iYKHV2lBKsQFggcMAA&url=https%3A%2F%2Fwww.law.cornell.edu%2Fuscode%2Ftext%2F42%2F11101&usg=AFQjCNF6suDV4FcKYhqp98T6_McTmTs3yQ&sig2=nUG5gSQGN24lqvGmzK2oww&bvm=bv.125221236,d.eWE
https://www.law.cornell.edu/uscode/text/42/11151
https://www.law.cornell.edu/uscode/text/42/11112
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§11112(a). Namely, it must have been taken: (1) in the reasonable belief 
that the action was in the furtherance of quality health care; (2) after a 
reasonable effort to obtain the facts of the matter; (3) after adequate notice 
and hearing procedures are afforded to the physician involved or after such 
other procedures as are fair to the physician under the circumstances; and 
(4) in the reasonable belief that the action was warranted by the facts 
known after such reasonable effort to obtain facts and after meeting the 
requirement of paragraph (3). The trial court, because it concluded that the 
Hospital's conduct was a professional review activity, never considered the 
standards set forth in §11112(a).  Accordingly, the Court of Appeals 
concluded that the matter had to be remanded for the trial court to consider 
whether the Hospital met all of the standards in §11112(a) so as to be 
afforded immunity under the HCQIA.   
 

B.  Spalding v. Spring View Hospital, LLC, Nos. 2013-CA-000842-MR, 
2013-CA-000912-MR, 2013-CA-000983-MR, 2014-CA-000600-MR, 
2014-CA-000707-MR, 2016 WL 929507 (Ky. App. May 2, 2016), DR 
Pending 

 
Opinion by Judge Maze; Judge Thompson concurred in result only and 
filed a separate opinion; Chief Judge Acree dissented and filed a separate 
opinion. In five consolidated appeals, the Court of Appeals recognized 
negligent credentialing as a cause of action and as a means by which 
individuals can hold hospitals liable for the latter's negligent extension or 
renewal of staff privileges and credentials to independent contractor 
physicians.  The Court held that the standard of care in a negligent 
credentialing claim against a hospital is one of reasonable care under the 
same or similar circumstances, and that a plaintiff asserting such a claim 
must provide expert testimony that a hospital failed to meet its standard of 
care in credentialing a physician.  A hospital owes a duty to use 
reasonable care in maintaining safe and adequate facilities and equipment, 
to select and retain only competent physicians, to supervise all persons 
practicing medicine within the hospital, and to formulate, adopt, and 
enforce adequate rules and policies to ensure quality patient care. The 
Court further noted that the standard of care in a negligent credentialing 
claim, against a hospital, is an objective one that is not based solely upon a 
hospital's own bylaws.  A plaintiff must show as part of her prima facie 
claim that a physician's treatment caused the patient harm and that the 
hospital's negligence was a substantial factor in bringing about the harm.  
In his concurring opinion, Judge Thompson indicated that negligent 
credentialing should be expressly adopted by the Court if only to bring 
temporary resolution until the Kentucky Supreme Court conclusively 
decides the issue.  However, he expressed concern about the possible 
ramifications of adopting the tort.  In dissent, Chief Judge Acree opined 
that the tort of negligent credentialing should only be recognized, if at all, by 
the Supreme Court. 
 
 
 
 
 

https://www.law.cornell.edu/uscode/text/42/11112
https://www.law.cornell.edu/uscode/text/42/11112
https://www.law.cornell.edu/uscode/text/42/11112
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XXVII. IMMUNITY 
 

A.  Beward v. Whitaker, No. 2013-CA-000773-MR, 2016 WL 2609308 (Ky. 
App. May 6, 2016)  

 
Opinion by Judge J. Lambert; Judges Jones and Stumbo concurred.  On 
remand from the Supreme Court of Kentucky, the Court of Appeals 
reversed its original holding in which it affirmed the circuit court's 
interlocutory decision that two high school principals were not entitled to 
qualified official immunity for injuries a student sustained in a hallway that 
was left unsupervised, because the teacher assigned to supervise that 
station, pursuant to the supervision schedule, was absent that day.  The 
Court originally held that the principals' duty to enforce the supervision 
schedule and to supervise the hallway was ministerial, and thus they were 
not entitled to immunity.  However, on reconsideration in light of the 
Supreme Court's holding in Marson v. Thomason, 438 S.W.3d 292 (Ky. 
2014), the Court held that because the supervision schedule did not 
include any direction or rule to address when a teacher or administrator 
assigned to a post was absent, it did not create a ministerial duty to ensure 
that the station was manned in the absence of a teacher.  The principals 
had a general supervisory duty to make the hallway assignments and to 
walk the hallways as part of their job requirements.  In the absence of a 
clear directive as to what to do when a teacher assigned to a post was 
absent, it was left to the principals' discretion as to how to proceed, entitling 
them to qualified official immunity. 
 

B.  Parking Authority of River City, Inc. v. Bridgefield Casualty Insurance 
Company, 477 S.W.3d 598 (Ky. App. 2015) 

 
Opinion by Judge Dixon; Judges D. Lambert and Thompson concurred.  
The Court of Appeals affirmed an order of the Jefferson Circuit Court 
denying PARC's motion to dismiss and finding that it was not entitled to 
immunity in a personal injury lawsuit brought by an individual injured while 
on PARC's premises.  The Court analogized the facts to those presented 
in Transit Authority of River City v. Bibelhauser, 432 S.W.3d 171 (Ky. App. 
2013), wherein another panel addressed the issue of whether TARC was 
entitled to immunity from an underlying negligence action filed by an 
individual injured when he was struck by a TARC bus.  The Court 
compared the statutes governing PARC, KRS 67A.914 and KRS 67A.920, 
with those governing TARC, KRS 67C.101(2)(e) and KRS 96A.020, and 
concluded that the legislative language and intent is the same in both.  
The Court held that like TARC, PARC's authority and actions are more 
corporate than governmental; thus, it is not entitled to sovereign immunity.  
Further, although PARC met its burden of showing that it qualifies as a 
government entity as it is an agency of Louisville Metro (which is immune 
from suit), it cannot demonstrate that it fulfills a function integral to state 
government.  Thus, it also does not meet the second prong of the test set 
forth in Comair, Inc. v. Lexington-Fayette Urban County Airport Corp., 295 
S.W.3d 91 (Ky. 2009), and is not immune from liability.    
 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=23980
http://www.lrc.ky.gov/Statutes/statute.aspx?id=23983
http://www.lrc.ky.gov/Statutes/statute.aspx?id=24002
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44184
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C.  Rasche v. Berman, No.  2012-CA-001766-DG, 2016 WL 2981636 (Ky. 
App. May 20, 2016) 

 
Opinion by Judge J. Lambert; Judges Kramer and VanMeter concurred.  
On remand from the Supreme Court of Kentucky for further consideration 
in light of Marson v. Thomason, 438 S.W.3d 292 (Ky. 2014), the Court of 
Appeals affirmed the circuit court's determination that various employees 
of the Jefferson County Board of Education were entitled to qualified official 
immunity.  The Court held that the employees' decision as to whether to 
close school due to inclement weather and the manner in which school 
parking lots were cleared amounted to discretionary functions.  As such, 
qualified official immunity attached.   

 
D.  Taylor v. Maxson, 483 S.W.3d 852 (Ky. App. 2016)  
 

Opinion by Judge Jones; Judges Combs and Maze concurred.  Appellant 
filed several open records requests with the Education and Workforce 
Development Cabinet concerning civil actions that appellant had pending 
against the Unemployment Insurance Commission.  Appellant filed a 
complaint against appellee in his individual and official capacities for failing 
to timely respond to her request, claiming intentional infliction of emotional 
distress. The circuit court granted appellee's motion to dismiss, finding that 
appellant's claims were barred by governmental immunity and qualified 
official immunity.  The Court of Appeals affirmed, but for slightly different 
reasons than those articulated by the circuit court.  With respect to the 
official capacity claims, the Court found that the Commonwealth had 
partially waived its immunity but that the waiver was confined to the 
damages set forth in KRS 61.882(5).  The Commonwealth, however, had 
not waived immunity for the type of damages sought by appellant, i.e., 
tort-based damages for emotional distress. Turning to appellant's 
individual capacity claims, the Court held that KRS 61.882(5) limited 
appellant to filing suit against the responding agency; therefore, appellant 
could not sue the individual agency employee for violation of the Open 
Records Act.  The Court further held that any statements the individual 
employee made to the Attorney General as part of its adjudicatory 
proceeding were immune from suit.   
 

E.  University of Louisville v. Lillard, No. 2013-CA-001317-Mr, 2016 WL 93834 
(Ky. App. Jan. 8, 2016), DR Pending 

 
Opinion by Judge Thompson; Judges D. Lambert and Maze concurred.  
The University of Louisville filed a complaint against appellee, a professor 
at the school, claiming that appellee wrongfully used a university credit 
card to purchase two laptop computers for his own benefit.  Appellee 
asserted a counterclaim for breach of his written employment contract.  
The circuit court denied the University's motion to dismiss appellee's 
counterclaim on grounds of governmental immunity, and the University 
appealed. The Court of Appeals affirmed, holding that a provision of the 
Model Procurement Code (KRS 45A.245) containing a waiver of immunity 
for actions brought on written contracts applied to employment contracts 
such as the one at issue. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=23066
http://www.lrc.ky.gov/Statutes/statute.aspx?id=23066
http://www.lrc.ky.gov/Statutes/statute.aspx?id=22379
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F.  University of Louisville v. Rothstein, No. 2014-CA-000997-MR, 2016 WL 

1267992 (Ky. App. Apr. 1, 2016), DR Pending 
 

Opinion by Judge Nickell; Chief Judge Acree and Judge Jones concurred.  
The University of Louisville challenged the Franklin Circuit Court's denial of 
its motion for summary judgment.  The University had asserted it was 
entitled to sovereign immunity on appellee's claims relating to an alleged 
breach of his written employment contract.  The circuit court concluded 
immunity had been waived under the Kentucky Model Procurement Code 
(KMPC), KRS 45A.005 et seq.  On appeal, the University asserted the 
waiver of sovereign immunity contained in KRS 45A.245 did not apply to 
employment contracts.  The Court disagreed, concluding that the statute 
waived the defense of sovereign immunity in all written contract actions 
against the Commonwealth, including those subject to the KMPC.  
Because the University is a state agency and the employment contract 
between it and appellee was written, the Court determined the waiver 
provisions of KRS 45A.245 were applicable.  Thus, it was held, the circuit 
court correctly determined appellee's action was not barred by the defense 
of sovereign immunity, and the denial of summary judgment was affirmed. 
 

XXVIII. INSURANCE  
 

A.  Brown v. Mitsui Sumitomo Insurance Company, No. 2013-CA-001191-MR, 
2016 WL 2609303 (Ky. App. May 6, 2016)  

 
Opinion by Judge Nickell; Judges Dixon and Kramer concurred.  Appellant 
was injured in a work-related motor vehicle accident while riding in his 
employer's vehicle.  Appellant filed for and received workers' 
compensation benefits from his employer's workers' compensation carrier.  
Knowing the Workers' Compensation Act provides an exclusive remedy, 
appellant mistakenly believed that his employer, Trim Masters, Inc., and its 
underinsured motorist (UIM) carrier, Mitsui Sumitomo Insurance Company, 
were immune from suit.  However, KRS 342.690(1) does not prohibit suit 
against a UIM carrier after payment of a workers' compensation claim. Two 
days shy of two years from the collision, appellant filed suit against the 
tortfeasor and against his own UIM carrier, State Auto; he did not file suit 
against Mitsui.  In response, State Auto asserted that its UIM coverage 
was secondary to that provided by Mitsui and sought leave to file a 
third-party complaint against Mitsui.  Appellant initially opposed the 
motion, but then conceded that Mitsui should have been named as a 
defendant and moved to file an amended complaint to add them.  State 
Auto also moved for summary judgment.  The circuit court sustained both 
motions and named Mitsui as a defendant.  Mitsui answered the complaint 
asserting that Trim Masters' insurance policy required a UIM claim to be 
filed within two years of accrual and moved for judgment on the pleadings 
since the amended complaint was filed nearly three years after the 
collision.  The circuit court found that: (1) two years was a reasonable 
contractual window in which to file suit; (2) appellant's failure to name 
Mitsui as a defendant when he filed against the tortfeasor and his own 
personal UIM carrier was fatal because he had to exhaust UIM benefits 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=22323
http://www.lrc.ky.gov/Statutes/statute.aspx?id=22379
http://www.lrc.ky.gov/Statutes/statute.aspx?id=22379
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32539
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from Mitsui (the primary carrier) before he could pursue benefits from State 
Auto (the secondary carrier); and (3) as a third-party beneficiary under his 
employer's policy, appellant could enforce the policy's terms, but he had to 
enforce all of its terms and not only the ones that benefitted him.  Thus, 
UIM benefits had to be claimed within two years of accrual.  The Court of 
Appeals affirmed.  Since appellant had filed suit against the tortfeasor and 
his own UIM carrier within two years, there was no reason he could not 
have filed against his employer's UIM carrier at the same time.  The Court 
noted that appellant's counsel need not have waited until his investigation 
was complete before filing suit; so long as he did due diligence to believe 
Mitsui was potentially liable, the complaint could have been filed.   

 
B.  Davis v. Kentucky Farm Bureau Mut. Ins. Co., No. 2014-CA-001609-MR, 

2016 WL 929362 (Ky. App. Mar. 11, 2016), DR Pending 
 

Opinion by Judge Thompson; Judges Dixon and D. Lambert concurred.  
Appellant's child died after choking on a push-pin while in the care of 
Kentucky Farm Bureau's insured, Trina's Treehouse Childcare, LLC.  The 
claims against Trina's and its employees were resolved except for the 
amount of available insurance coverage. The parents maintained that each 
act of negligence by Trina's and its employees contributing to their child's 
death was a separate occurrence providing coverage under the Farm 
Bureau policy for the aggregate maximum of $1 million.  Farm Bureau 
maintained that there was a single occurrence, the child's choking on a 
push-pin, and that the maximum "per occurrence" limit of $500,000 
applied. The Court of Appeals agreed with Farm Bureau's position, holding 
that Kentucky applies the cause approach in determining the number of 
occurrences when "occurrence" is defined synonymously with "accident" in 
the insurance policy. Therefore, coverage was limited to $500,000.  
Merely because multiple negligent acts combine to cause a single injury or 
multiple causes of action may be asserted does not mean there are 
multiple occurrences.        
 

C.  Eberle v. Nationwide Mut. Ins. Co., No. 2013-CA-000898-MR,   2016 WL 
2609311 (Ky. App. May 6, 2016)  

 
Opinion by Judge Jones; Judges J. Lambert and Stumbo concurred.  This 
appeal concerned coverage under a homeowner's insurance policy issued 
by Nationwide Insurance Company to Michael Bishop.  The circuit court 
determined that Nationwide was not obligated to provide coverage for 
injuries appellant sustained when Bishop shot him, because the injuries 
were caused by conduct expressly excluded from coverage in Nationwide's 
policy.  On appeal, the Court of Appeals determined that Nationwide's 
criminal acts exclusion applied to an "act or omission which is criminal in 
nature" such that it constituted a felony or misdemeanor under Kentucky's 
Penal Code.  Under this definition, offenses punishable only by a fine 
would not be covered by the criminal acts exclusion because such offenses 
are violations, not misdemeanors or felonies.  See KRS 500.080; KRS 
431.060. Traffic infractions are likewise excluded from Kentucky's 
definition of a misdemeanor. See KRS 500.080.  Bishop pled guilty to 
wanton endangerment in the first degree, a Class D felony.  The Court 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19642
http://www.lrc.ky.gov/Statutes/statute.aspx?id=18577
http://www.lrc.ky.gov/Statutes/statute.aspx?id=18577
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19642
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noted that intentionally pointing a gun at an unarmed child is the type of 
conduct every citizen should know is wanton and criminal.  The Court 
refused to accept that Bishop could have reasonably expected such core 
criminal conduct to fall outside of Nationwide's criminal acts exclusion.  
Accordingly, the Court held that the exclusion applied in this case.  The 
Court then determined that Bishop's Alford plea collaterally estopped him 
from denying civil liability and that the conviction established Bishop's 
factual guilt irrespective of the fact that the conviction was obtained through 
entry of an Alford plea.   
 

D.  Kentucky Farm Bureau Mut. Ins. Co. v. Armfield, No. 
2014-CA-001559-MR, 2016 WL 748388 (Ky. App. Feb. 26, 2016), DR 
Pending 

 
Opinion by Judge VanMeter; Judge Jones concurred; Judge Stumbo 
dissented and filed a separate opinion. On review from a grant of summary 
judgment, which found that a loss of consortium claim was not excluded 
from underinsured motorist (UIM) policy language excluding bodily injury 
coverage sustained by an insured while occupying or operating a 
motorcycle, the Court of Appeals reversed.  The Court held that a 
spouse's loss of consortium claim is not an independent injury but, rather, 
derivative of the other spouse's personal injury claim.  Therefore, the 
exclusion of bodily injury coverage for an insured precludes recovery by his 
or her spouse under a loss of consortium claim.  In making this 
determination, the Court rejected the holding in Hoskins v. Kentucky Farm 
Bureau Mut. Ins. Co., No. 2011-CA-001454-MR, 2012 WL 4841094 (Ky. 
App. Oct. 12, 2012) abrogated by Kentucky Farm Bureau Mut. Ins. Co. v. 
Armfield, No. 2014-CA-001559-MR, 2016 WL 748388 (Ky. App. Feb. 26, 
2016).  In her dissenting opinion, Judge Stumbo relied on the reasoning in 
Hoskins, noting that ambiguities in an insurance contract are to be resolved 
in favor of the insured.  Judge Stumbo further reasoned that limitations of 
insurance coverage must be clearly defined and expressed in order to be 
enforced.  Since the plaintiffs' policy did not explicitly bar recovery for loss 
of consortium or derivative claims, Judge Stumbo would have affirmed the 
judgment of the circuit court.   
 

XXIX. JUVENILES 
 

A.  A.S. v. Commonwealth, 474 S.W.3d 555 (Ky. App. 2015)  
 

Opinion by Judge Kramer; Judges Clayton and Stumbo concurred.  The 
Court of Appeals reversed in this juvenile matter, construing that the 
Commonwealth's failure to file an appellee brief was a confession of error 
pursuant to CR 76.12(8)(c).  Nonetheless, in an abundance of caution, the 
Court reviewed the full record and noted that the record patently showed 
several errors, including that the juvenile's constitutional rights were 
violated in that: (1) the circuit court found her to be beyond control and 
committed her to the custody of the Cabinet for Health and Family 
Services, despite the fact that she was never charged with beyond control 
or notified of any such charge; (2) the juvenile's right to present a defense 
was violated due to the fact that she was not aware that she would have to 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjH2erbub7NAhWQZiYKHUCGBJ8QFggcMAA&url=https%3A%2F%2Fgovt.westlaw.com%2Fkyrules%2FDocument%2FNE28E5200A91B11DA8F5EE32367A250AE%3FviewType%3DFullText%26originationContext%3Ddocumenttoc%26transitionType%3DCategoryPageItem%26contextData%3D(sc.Default)&usg=AFQjCNG7fMRXnoTf-NJg60nILTcTJlHUQw&sig2=z6w4GFnS5d-fZtBVroJhwA&bvm=bv.125221236,d.eWE
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defend against a beyond control charge; (3) the juvenile's right to 
cross-examine witnesses was violated when the Commonwealth's 
Attorney was permitted to summarize the testimony the Commonwealth's 
witnesses would provide without actually requiring them to testify; and (4) 
the juvenile's medical records were disclosed without her authorization and 
without the Commonwealth satisfying the required safeguards to obtain the 
disclosure of the records without her permission.    
 

B.  E.Y. v. Cabinet for Health and Family Services, No. 2015-CA-000104-ME, 
2016 WL 929359 (Ky. App. Mar. 11, 2016), DR Pending 

 
Opinion by Judge VanMeter; Judges Combs and J. Lambert concurred.  
The Cabinet for Health and Family Services filed a juvenile dependency, 
abuse, and neglect petition. The circuit court found the child to be 
dependent and subsequently denied Mother's motion to alter, amend, or 
vacate the adjudication order. On appeal, the Court of Appeals affirmed.  
The Court held that the trial court's finding that the child was dependent, 
after the trial court had conducted a hearing and determined the child was 
not neglected, did not constitute palpable error. Nothing in Kentucky's 
statutory scheme prohibited the trial court from finding dependency 
following a hearing on a neglect petition, as long as the statutory 
requirements were met. The Court further held that the evidence was 
sufficient to support the order removing the child from Mother's care, and 
the trial court's refusal to order services be provided to Mother and the child 
as a less restrictive alternative to removal from the home did not constitute 
palpable error. 
 

C.  J.L.C. v. Commonwealth, Nos. 2015-CA-000320-ME, 
2015-CA-000463-ME, 2015-CA-000756-ME, 2016 WL 1268013 (Ky. App. 
Apr. 1, 2016) 

 
Opinion by Judge Kramer; Judges D. Lambert and Stumbo concurred.  
The Court of Appeals vacated the family court's final dispositions in these 
juvenile cases, wherein the family court found the juveniles to be habitual 
truants. The Court of Appeals reasoned that the family court did not have 
subject matter jurisdiction over the three juveniles' cases because the 
information that the Director of Pupil Personnel provided on the Affidavit 
and Truancy Evaluation Form for each juvenile was incomplete and 
inadequate.  Due to the fact that the information was incomplete, the Court 
held that school officials failed to satisfy the requirements set forth in KRS 
159.140(1), which was required of them before filing their complaints in 
court, as stated in S. B. v. Commonwealth, 396 S.W.3d 928 (Ky. App. 
2013).   
 

D.  Perkins v. Commonwealth, No. 2014-CA-000412-MR, 2016 WL 2609305 
(Ky. App. May 6, 2016) 

 
Opinion by Judge Nickell; Judges Dixon and Jones concurred. A 
sixteen-year-old was charged with robbing a man at gunpoint. The 
Commonwealth moved to try the juvenile as a youthful offender and chose 
to proceed under both KRS 635.020(2), which requires the district court to 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=43491
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43491
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20282
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consider the factors enumerated in KRS 640.010(2)(b) before transferring 
a case to circuit court, and KRS 635.020(4), under which transfer is 
automatic upon the district court finding that a juvenile fourteen years or 
older committed a felony in which a firearm was used. The district court 
conducted one hearing on both provisions.  After finding the three 
elements needed for automatic transfer, the district court heard testimony 
about the other factors, but ultimately determined it lacked jurisdiction to go 
further because once KRS 635.020(4) was satisfied, transfer was 
automatic and jurisdiction had passed to the circuit court.  Appellant 
entered a conditional guilty plea to an amended charge of second-degree 
robbery and a charge of possession of a handgun by a minor, first offense, 
and appealed.  In affirming, the Court of Appeals notably held that KRS 
635.020(4) does not require the juvenile the Commonwealth seeks to 
transfer to circuit court to personally wield or use the firearm to commit the 
subject felony.  Instead, the statute requires only "that a firearm [be] used 
in the commission of that felony." 
 

XXX.  LABOR AND EMPLOYMENT 
 

A.  Beckhart v. Jefferson County Board of Education, No. 
2014-CA-000530-MR, 2015 WL 3525107 (Ky. App. June 5, 2015) 

 
Opinion by Judge Combs; Judges Jones and Maze concurred.  The Court 
of Appeals affirmed the circuit court's dismissal of a putative class action in 
which several non-teaching employees of the Jefferson County school 
system had sought declaratory and injunctive relief.  At issue was the 
authority of the system to enter into collective bargaining agreements 
affecting those employees who were assessed union "fair share" fees, 
even though they had declined union membership. The agreements 
essentially made the union the exclusive bargaining representative of the 
class of employees to which they belonged.  The Court held that such fees 
may be withheld from those who, though not union members, were 
nonetheless eligible for union representation, and that the school system 
had the authority to enter into multi-year collective bargaining agreements 
with a representative of its employees. 
 

B.  Smith v. Norton Hospitals, Inc., No. 2014-CA-001126-MR, 2016 WL 
834337 (Ky. App. Mar. 4, 2016) 

 
Opinion by Judge Kramer; Judge Dixon concurred; Judge Jones dissented 
and filed a separate opinion.  Appellant was visiting her son at Norton 
Suburban Hospital.  An off-duty Louisville Metro Department of 
Corrections officer, Benjamin Phillips, was working security at Norton and 
was stationed outside appellant's son's room. Security had been assigned 
to the room because appellant's son had allegedly made threats to 
Norton's staff.  Phillips was dressed in plain clothes and was sitting in a 
chair across the hall from appellant's son's room.  After Phillips delayed 
appellant from entering her son's room and identified himself as a "cop," 
appellant admitted that she said either, "What if I have a gun in my purse?" 
or "I have a gun in my purse," and that she then turned to walk away.  
Phillips attempted to grab appellant's purse to check for a gun.  During this 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=43506
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20282
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20282
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20282
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20282
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incident, appellant's son came out of his room, began verbally assaulting 
Phillips, and attempted to hit him. Appellant alleges that Phillips violently 
pushed her against a wall and detained her, causing her injuries that 
required back surgery.  A gun was not found in her purse.  Based upon 
these events, appellant filed suit in Jefferson Circuit Court asserting claims 
of negligence, assault, battery, false imprisonment, and intentional 
infliction of emotional distress directly against Phillips.  These claims were 
voluntarily dismissed. Through the doctrines of vicarious liability and 
respondeat superior, appellant also sought to impute liability for these 
claims upon what she asserted were Phillips' employers and principals 
(i.e., Norton, along with Securitas and Brooks Security).  The circuit court 
summarily dismissed appellant's claims, finding that these entities could 
not be held vicariously liable for Phillips' conduct toward appellant 
because, by virtue of qualified immunity, Phillips' conduct was not legally 
actionable.  On appeal, appellant argued that the defense of qualified 
immunity should have failed, even though KRS 446.010(31) provides that 
correctional officers such as Phillips are "peace officers" with arrest 
authority and qualified immunity, because: (1) at the time of the events 
allegedly giving rise to the tort liability described above, Phillips was 
off-duty, working a different job away from any correctional facility; thus, he 
was working outside the scope of his employment as a correctional officer; 
and (2) Phillips's decision and resulting efforts to search appellant were, 
she asserted, nondiscretionary acts.  The Court of Appeals affirmed. The 
Court explained that a peace officer's jurisdiction to arrest and to issue 
citations typically encompasses the territorial limits of the appointing 
authority, and if a metropolitan and urban-county government correctional 
officer's arrest and citation authority were strictly limited to the inside of a 
correctional facility, much of the authority granted to them as peace officers 
would be meaningless.  KRS 431.005(1)(e) and (f), for example, authorize 
all peace officers to enforce drunk driving statutes and to arrest for certain 
criminal violations occurring in a hospital.  Similarly, no statute or 
precedent relevant to peace officers limits a peace officer's arrest or 
citation authority to on-duty hours. Thus, Phillips remained a peace officer 
and retained the authority of his office because he was in a location within 
the territorial limits of the authority that appointed him as a peace officer. 
The Court held that appellant's vicarious liability claims against Norton, 
Securitas, and Brooks Security, which were based upon the 
above-described events, failed because vicarious liability extends only to 
negligent acts of an agent committed in the course and scope of the 
principal's business.  Here, the authority for Phillips's actions, which he 
performed under color of law and in his capacity as a peace officer, was 
granted to him by statute and not by his private employers.  Phillips's 
private employment as a security officer did nothing to diminish or relieve 
him of his duties and responsibilities as a peace officer or his authority to 
act under the color of law; nor could his private employment have legally 
directed, restrained, or otherwise interfered with his discretion to exercise 
his peace officer authority.  Thus, Phillips's actions in exercising his peace 
officer authority could not have been taken in the course and scope of his 
private employment, and vicarious liability could not apply. 
 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=40725
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44790
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XXXI.  LANDLORD/TENANT 
 

Higdon v. Buisson Investment Corporation, 485 S.W.3d 752 (Ky. App. 2016) 
 
Opinion by Judge Jones; Judges Combs concurred; Judge VanMeter concurred 
and filed a separate opinion.  In a slip-and-fall premises liability case, appellant, a 
tenant, appealed from an order granting summary judgment in favor of appellee, 
her landlord, upon a finding that the ice that appellant slipped on outside her 
apartment building was an open and obvious hazard and, as such, that appellee 
owed no duty to warn of or to remedy the walkway area in which appellant fell.  
The Court of Appeals reversed and remanded.  The Court held that the circuit 
court's opinion and order focused solely on appellee's duty (or lack thereof) to warn 
of or to remedy the condensation and dampness on the walkway. In doing so, the 
circuit court ignored the fact that appellant's allegations were much broader. The 
Court noted that appellant expressly pointed out that her case was "not about fog 
and accompanying dampness." Instead, it was "about a sloping bare wood ramp 
with no slip-resistant paint or adhesive applications that was ill-equipped to safely 
accommodate pedestrians with even the slightest natural accumulation."  As 
such, the Court held that the "open and obvious" nature of the fog and ensuing 
condensation was an inappropriate basis upon which to grant summary judgment, 
as the surface at issue was located within the common area of the apartment 
complex.  The Court concluded that given appellee's heightened duty as a 
landlord, the circuit court should have allowed this matter to go to the jury to decide 
whether appellant knew or should have known that a dangerous condition existed 
with respect to the construction and maintenance of the walkway and, if so, 
whether appellee breached its duty to maintain the walkway in a safe condition for 
its tenants.  Judge VanMeter concurred with the result reached by the majority 
based on recent decisions of the Kentucky Supreme Court that he believed 
mandated that this case was inappropriate for summary judgment.  See, e.g., 
Carter v. Bullitt Host, LLC, 471 S.W.3d 288 (Ky. 2015). 
 

XXXII. LIBEL AND SLANDER 
 

A.  Cromity v. Meiners, No. 2013-CA-002117-MR, 2015 WL 5634420 (Ky. 
App. Sep. 25, 2015), DR Pending 

 
Opinion by Judge VanMeter; Judges Clayton and Kramer concurred.  On 
review from an order granting summary judgment in favor of Meiners and 
his employer, Clear Channel Communications, Inc., on appellant's 
defamation and false light claims, the Court of Appeals affirmed, holding 
that since Meiners had fully disclosed the facts underlying his alleged 
defamatory statements, such statements were non-actionable expressions 
of opinion.  In this case, Meiners, a radio personality, was stopped and 
cited for speeding by Cromity, a Louisville police officer.  Meiners later told 
the story of the incident on air, calling Cromity an "out and out liar." The 
Court found that Meiners had given a complete account of the facts 
supporting his statement and held that the provided facts, namely Meiners' 
assertion that he was not speeding at the time of the traffic stop, were not 
provable as false.  Accordingly, Meiners' statements were protected 
opinion speech and thus not actionable for defamation.  Next, the Court 
held that whether a statement qualifies for protection under the 
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constitutional "pure opinion" privilege is a legal question to be decided by 
the court, not a question for the jury. Finally, the Court concluded that the 
circuit court's failure to address Cromity's false light claims in its summary 
judgment order was harmless error given the Court's determination that 
Meiners' statements could not be proven false and thus a reckless 
disregard for the truth would be impossible to prove.   

 
B.  Williams v. Blackwell, No. 2014-CA-001728-MR, 2016 WL 675415 (Ky. 

App. Feb. 19, 2016) 
 

Opinion by Judge VanMeter; Judges Combs and Nickell concurred.  On 
review from a grant of summary judgment in a defamation action, the Court 
of Appeals affirmed, holding that the opinions expressed in an official audit 
report of a county sheriff's office were constitutionally protected since the 
report clearly articulated all of the facts upon which the allegedly 
defamatory opinion statements were based.  A former Livingston County 
sheriff brought the suit against three auditors of the Auditor of Public 
Accounts after their report concerning the sheriff's office's finances, while 
he was sheriff, included statements of opinion questioning the propriety of 
the compensation he received from leasing vehicles he owned to the Fiscal 
Court for use in the police fleet.  However, under Milkovich v. Lorain 
Journal Co., 497 U.S. 1 (1990), an allegedly defamatory statement is only 
actionable when the statement itself can be proven false or when the 
statement implies underlying facts which can be proven false.  Given the 
fact that the auditor's statements of opinion were accompanied by explicit, 
detailed, and verifiable supporting facts, the Court held that the statements 
were constitutionally protected and, thus, inactionable for defamation. The 
Court also concluded that the mileage reimbursements paid to a 
publicly-elected sheriff by Livingston County, a county government, were 
clearly within the scope of the audit of the sheriff's office, as was the 
sheriff's maximum allowed salary. Therefore, since the lease agreement 
was within the scope of the audit, any facts underlying the auditors' 
opinions about the lease were also within the audit's scope and were 
covered by the pure opinion privilege. Finally, the Court held that summary 
judgment also would have been appropriate under a theory of qualified 
official immunity. 
 

XXXIII. MUNICIPAL CORPORATIONS 
 

A.  Kuhnhein v. Northern Kentucky Area Planning Commission, No. 
2014-CA-000468-MR, 2015 WL 5300389 (Ky. App. Sep. 11, 2016), DR 
Pending 

 
Opinion by Judge Thompson; Judge Maze concurred; Judge D. Lambert 
dissented and filed a separate opinion. A county resident filed a declaratory 
judgment action challenging the assessment and collection of ad valorem 
taxes by the Northern Kentucky Area Planning Commission and the 
Northern Kentucky Planning Council (collectively "NKAPC").  Appellant 
argued that the NKAPC is no longer an area planning commission as 
defined by statute because Campbell County had withdrawn from the 
commission, leaving Kenton County as the only remaining member.  The 

https://www.law.cornell.edu/supremecourt/text/497/1
https://www.law.cornell.edu/supremecourt/text/497/1
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circuit court entered summary judgment in favor of the commission, and the 
Court of Appeals affirmed.  The Court held that: (1) the withdrawal of one 
county as a member of an area planning commission formed by two 
adjoining counties did not automatically dissolve the commission; and (2) 
the city of Covington's drop in population below fifty thousand also did not 
dissolve the commission.  Like the dissolution of a municipal corporation, 
the dissolution of an area planning commission is no less the exercise of a 
political power and must be exercised by the legislative department of the 
government; it is not a matter of judicial cognizance.  Consequently, 
dissolution may only occur by adherence to the requirements of KRS 
147.620 and only by petition and vote by the fiscal court or referendum.  In 
dissent, Judge D. Lambert argued that because KRS 147.610 does not 
contemplate an area planning commission with only one county member, 
the NKAPC ceased to legally exist when Campbell County withdrew as a 
member. 
 

B.  Sewell-Scheuermann as Taxpayer for Use and Benefit of City of Audobon 
Park v. Scalise, No. 2014-CA-000915-MR, 2016 WL 1534636 (Ky. App. 
Apr. 15, 2016), DR Pending 

 
Opinion by Judge Jones; Judges Dixon and Thompson concurred. 
Appellant filed an action against the mayor of the City of Audubon Park and 
members of the city council, alleging that they had diverted a portion of the 
tax revenue generated from a sanitation tax and had placed such funds in 
the city's general fund for non-sanitation use.  Appellant charged that the 
mayor and the city council members who voted to allow the expenditure of 
the sanitation tax revenue on unrelated items were in violation of Section 
180 of the Kentucky Constitution, KRS 92.330, and KRS 92.340, and 
demanded judgment for the alleged unauthorized expenditures.  The 
circuit court dismissed appellant's claims, finding that because the diverted 
funds were applied to the legal obligations of the city, the city was not 
actually harmed.  The Court of Appeals reversed the decision of the circuit 
court, holding that the city was damaged under the plain meaning of KRS 
92.340 and that the remedy for the violation is found within the statute and 
required appellees to repay the city.  The Court explained that cities must 
state the purposes for their taxes in their levying ordinances and prohibit 
revenue generated under the levying ordinances from being used for any 
purposes other than those set forth in the ordinances.  See KRS 92.330.  
Further, under KRS 92.340, the members of the city legislative body that 
vote to use any city tax revenue "for a purpose other than that for which the 
tax was levied or the license fee imposed . . . shall be jointly and severally 
liable to the city for the amount so expended."  Finding no indication that 
the General Assembly intended to exempt liability if the officials use the 
funds on other city-related liabilities, the Court held that the plain language 
of the statute suggests that any use of the funds for a purpose other than 
the purpose specified in the ordinance is prohibited and results in liability.  
Because a tax that has been collected under a valid ordinance cannot be 
refunded, the only recourse available is to require those who participated in 
this conduct to refund the money to the city so that it can be used in the 
future for the purpose for which it was collected.   
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=1619
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1619
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1618
http://www.lrc.ky.gov/legresou/constitu/180.htm
http://www.lrc.ky.gov/legresou/constitu/180.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43685
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43686
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43686
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43686
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XXXIV.  NEGLIGENCE 
 

A.  Auslander Properties, LLC v. Nalley, No. 2014-CA-000022-MR, 2016 WL 
350726 (Ky. App. Jan. 29, 2016), DR Pending 

 
Opinion by Judge Stumbo; Judges Jones and Maze concurred. The Court 
of Appeals affirmed a judgment on a jury verdict finding appellant liable for 
injuries sustained by appellee Joseph Nalley.  Appellant hired Nalley to 
perform maintenance work at rental properties, and Nalley was injured 
during the performance of this work, due to a lack of safety equipment.  
The Court held that as it pertained to Nalley, appellant was an employer for 
the purposes of the Kentucky Occupational Safety and Health Act 
(KOSHA) and the federal Occupational Health and Safety Act (OSHA).  A 
violation of OSHA/KOSHA regulations created a cause of action for Nalley 
pursuant to KRS 446.070. 

B.  Bryant v. Jefferson Mall Company, L.P., No. 2014-CA-000264-MR, 2015 
WL 2153209 (Ky. App. May 8, 2015) 

 
Opinion by Judge D. Lambert; Chief Judge Acree and Judge Nickell 
concurred. The circuit court dismissed appellant's premises liability action 
against Jefferson Mall Company via summary judgment.  On appeal, the 
Court of Appeals affirmed.  As a part of her routine, appellant walked in the 
mall every other weekday morning before the mall's individual shops 
opened.  The mall began allowing this practice in 1998 and had never 
charged a fee for this convenience.  Appellant walked a usual route for 
multiple laps during the designated walking time.  At approximately 9:50 
a.m. on the rainy morning of January 11, 2012, appellant allegedly slipped 
on a puddle of water and fell.  She and two fellow mall walkers were on 
their fourth lap at the time.  She did not see any water in the floor on the 
three previous laps and did not notice any signs or warnings posted in the 
vicinity alerting her of a wet floor.  Appellant was not shopping at the time 
of her fall, as the individual shops within the mall were closed, but she did 
intend to shop after finishing her walk.  Appellant subsequently filed suit 
against the mall for injuries sustained in her fall.  The mall countered in a 
summary judgment motion that it did not have a duty under KRS 411.190 – 
the recreational use statute – to warn mall walkers of dangerous conditions 
on the premises or otherwise make the premises safe for them.  The 
circuit court granted the mall's motion on this ground.  In affirming, the 
Court of Appeals concluded that the mall could raise KRS 411.190 as a 
defense because mall walking qualified as a "recreational purpose" and the 
mall's interior qualified as "land" under the statute.  The Court further 
noted that nothing showed that the mall acted with indifference by failing to 
warn of or guard against the puddle of water. 
 

C.  Burchett v. Burchett, No. 2015-CA-000198-MR, 2016 WL 2855384 (Ky. 
App. May 13, 2016) 

 
Opinion by Judge D. Lambert; Judges Combs and VanMeter concurred.  
This appeal was brought from an order finalizing dismissal of a wrongful 
death suit against an automotive dealer and his insurer. Amanda Burchett 
and Erick Blair (Blair) bought an automobile from David Perry, d/b/a Louisa 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19395
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17787
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17787
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Auto Mart (Perry).  Blair crashed the automobile six days later while 
driving intoxicated.  Amanda Burchett and Benjamin Burchett II were 
riding with Blair at the time.  Benjamin was killed in the crash.  Sandra 
Burchett, as the representative of Benjamin's estate, later filed a wrongful 
death action against Blair and Perry.  In the complaint, she alleged: (1) 
that Perry violated KRS 186A.220 because he sold the automobile to Blair 
and Amanda and neither one had insurance; (2) that Perry violated KRS 
186.620 by authorizing and permitting a person without a driver's license to 
drive an automobile; (3) that Perry negligently entrusted the automobile to 
Blair and Amanda; and (4) that Perry remained the owner of the automobile 
because he sold it to individuals who did not have insurance in violation of 
KRS 186A.220.  The circuit court granted Perry's motion for summary 
judgment as to the violations of KRS 186A.220 and held a jury trial to 
decide two issues: whether Perry delivered title documents to Blair and 
Amanda on the day of the sale (yes), and whether Amanda had a driver's 
license (no).  Based on the jury's determination, the circuit court ruled that 
title to the automobile transferred on the day of the sale, eliminated any 
issues relating to Perry's alleged liability, and dismissed Perry from the 
action.  On appeal, Sandra argued: (1) that Perry breached a statutory 
duty of care by authorizing or knowingly permitting Blair to drive the 
automobile because Blair did not have a driver's license; (2) that Perry had 
a duty to verify that Blair and Amanda were insured; and (3) that a jury 
issue remained as to whether Perry negligently entrusted the vehicle to 
Blair and Amanda because he should have known that neither Blair nor 
Amanda had a driver's license or insurance. The Court of Appeals rejected 
all three arguments and affirmed.  Because Perry delivered the necessary 
title documents to Blair and Amanda on the day of sale, Blair and Amanda 
became the owners of the automobile on that day.  Moreover, since Perry 
was no longer the owner, he was under no duty to prevent either Blair or 
Amanda from driving the automobile on the day of the accident.  Finally, 
because Perry transferred the title documents to Blair and Amanda directly, 
and did not retain the certificate of title with the consent of the new owners 
to file it with the county clerk, he did not have to verify whether Blair or 
Amanda was insured. The Court further held that because the accident 
occurred after the sale, the negligent entrustment claim against Perry failed 
as a matter of law. 
 

D.  Commonwealth of Kentucky, Transportation Cabinet, Department of 
Highways v. Collins, No. 2014-CA-000688-Mr, 2015 WL 6559466 (Ky. 
App. Oct. 30, 2015), DR Pending 

 
Opinion by Judge Kramer; Chief Judge Acree and Judge Dixon concurred.  
Leonard Collins, Jr. was operating a school bus traveling in the southbound 
lane of U.S. Highway 119 in Letcher County, Kentucky, and was fatally 
injured in a collision with a tractor-trailer traveling in the northbound lane.  
The area of U.S. Highway 119 where the accident occurred is a 
"non-designated" highway and by statute restricts vehicles of certain sizes 
without a permit.  The tractor portion of the vehicle that collided with the 
bus that Mr. Collins was operating was not authorized to be on that section 
of the road due to its size and was not otherwise properly permitted for 
travel on that portion of the road.  At the time of the accident, the 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=45210
http://www.lrc.ky.gov/Statutes/statute.aspx?id=6092
http://www.lrc.ky.gov/Statutes/statute.aspx?id=6092
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45210
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45210
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Transportation Cabinet's division of vehicle enforcement, working together 
with local law enforcement and state police, was charged with the 
responsibility of enforcing state and federal laws with respect to vehicle 
sizes.  Mr. Collins's estate filed suit against the Cabinet in the Kentucky 
Board of Claims.  The theory of the estate's case was that if the Cabinet 
had enforced the length and width restrictions applicable to commercial 
vehicles more vigorously, the accident involving Mr. Collins might not have 
occurred.  Ultimately, the Board of Claims found that the Cabinet had a 
ministerial duty to enforce length and width regulations on U.S. Highway 
119, but that the Cabinet could not be expected to prevent every violation 
of those regulations.  The Cabinet had otherwise carried out its 
enforcement duty in a reasonable manner and, consequently, it had not 
breached any duty.  Following the estate's administrative appeal, the 
circuit court determined that the overwhelming evidence of record 
demonstrated, to the contrary, that the Cabinet had breached its 
enforcement duties regarding the aforementioned length and width 
restrictions at the time of Mr. Collins's accident. Accordingly, it reversed the 
Board of Claims and remanded solely for a determination of the Cabinet's 
comparative liability. Upon review, the Court of Appeals reversed. The 
Court explained that no duty owed directly to Mr. Collins had been 
breached by the Cabinet.  Specifically, the regulation of traffic is a function 
of government, initiated and implemented for the protection of the general 
public, similar to fire protection, police protection, or flood protection.  But 
a governmental agency owes no legal duty to individual members of the 
public to fully perform that function. Therefore, a failure of performance 
does not constitute a tort committed against an individual who may 
incidentally suffer injury or damage, in common with others, by reason of 
such default. 
 

E.  Douglas v. Advanced Pain Medicine, P.S.C., No. 2013-CA-001691-MR, 
2015 WL 4776251 (Ky. App. Aug. 14, 2015), DR Pending 

 
Opinion by Judge Thompson; Judges Combs and Stumbo concurred.  In 
an appeal from a grant of summary judgment in a medical negligence 
action, the Court of Appeals affirmed in part, reversed in part, and 
remanded.  Appellant filed a medical malpractice complaint against a 
medical office and physician based on their failure to timely diagnose and 
treat appellant's thyroid cancer. The Court affirmed the dismissal of 
appellant's claim, that she was injured by the physician's negligence, 
because his delay in diagnosis allowed her cancer to progress to a terminal 
condition.  The Court noted that there was no factual basis to establish this 
claim because experts did not testify, based on reasonable medical 
probability, that the patient would have had a greater than 50 percent 
chance of recovery had her cancer diagnosis been made while under the 
physician's care.  However, the Court reversed the portion of the summary 
judgment addressing appellant's claims that the physician's delay in 
diagnosis caused her prolonged pain and resulted in more extensive 
surgeries. Expert testimony raised a factual issue as to whether appellant's 
intense pain would have been alleviated had surgery been performed 
earlier and as to whether the delay resulted in more extensive surgeries 
based on tumor growth.   
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F.  Johnson v. Norfolk Southern Railway Company, No. 2014-CA-001298-MR, 

2016 WL 1534275 (Ky. App. Apr. 15, 2016), DR Pending 
 

Opinion by Judge Dixon; Judges Combs and D. Lambert concurred.  In a 
premises liability action brought by a police officer against a railway 
company, the Court of Appeals reversed a directed verdict in favor of the 
railway company entered on the grounds that the Firefighter's Rule barred 
the officer's recovery as a matter of law.  Under the Firefighter's Rule, 
firefighters and public protection agents such as police officers are required 
to assume the ordinary risks of their employment, a dangerous occupation, 
to the extent necessary to serve their public purpose; the rule operates as a 
defense for those who are the owners or occupiers of the property the 
agents are employed to protect.  Sallee v. GTE South, Inc., 839 S.W.2d 
277, 279 (Ky. 1992), sets forth three prongs necessary to the application of 
the Firefighter's Rule as adopted in Kentucky: (1) the purpose of the policy 
is to encourage owners and occupiers, and others similarly situated, in a 
situation where it is important to themselves and to the general public to 
call a public protection agency, and to do so free from any concern that by 
so doing they may encounter legal liability based on their negligence in 
creating the risk; (2) the policy bars public employees (firefighters, police 
officers, and the like) who, as an incident of their occupation, come to a 
given location to engage a specific risk; and (3) the policy extends only to 
that risk. The Court concluded that in this case appellee did not fit within the 
first prong of the Rule.  Appellant had responded to a call about an 
individual acting in a disorderly manner at the end of a street adjacent to 
Centre College.  After the individual fled the scene, appellant and another 
officer chased him on foot across a field and through a tree line located on 
appellee's property.  At the end of the pursuit, appellant fell to the bottom 
of a steep embankment located on the other side of the tree line, suffering 
injuries to her wrist and eye.  The Court noted that there was no evidence 
that appellee had placed the call regarding the suspect or was even aware 
of the incident, the company did not create the risk that necessitated or 
caused appellant's presence on the property, and appellant was injured by 
a risk different in both kind and character than the one she was called upon 
to engage.  Ultimately, appellant's entering onto the property and 
subsequently falling down the embankment was the result of wholly 
independent factors not involving appellee.  Although appellant assumed 
all of the risks inherent with being a police officer, she "was not injured by 
the risk [s]he was called upon to engage, but by a risk different in both kind 
and character."  Sallee, 839 S.W.2d at 279.  Accordingly, on remand 
determination of appellee's liability for appellant's injuries would depend 
not upon the Firefighter's Rule, but rather upon those considerations which 
generally govern the relationship between possessors of real property and 
those who are injured on it.   
 

G.  Pauly v. Chang, Nos. 2014-CA-000404-MR, 2014-CA-000451-MR, 2015 
WL 8488910 (Ky. App. Dec. 11, 2015), DR Pending 

 
Opinion by Judge Dixon; Judges Clayton and Combs concurred.  On 
appeal and cross-appeal from a judgment entered in accordance with a 
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unanimous jury verdict in favor of appellees/cross-appellants Phillip K. 
Chang, M.D. and Timothy W. Mullett, M.D. in a medical malpractice and 
wrongful death action, the Court of Appeals affirmed.  The Court first held 
that appellees University of Kentucky Medical Center and University 
Hospital of the Albert B. Chandler Medical Center, Inc. (collectively 
"UKMC"), who were dismissed prior to trial on grounds of governmental 
and qualified official immunity, were properly dismissed from the case 
pursuant to Withers v. University of Kentucky, 939 S.W.2d 340 (Ky. 1997), 
and its progeny.  The Court also held that three UKMC employees were 
properly dismissed from the case on qualified immunity grounds.  The 
Court next held that the circuit court did not err in excluding evidence 
pertaining to UK's Interdepartmental Trauma Quality Conference 
Assurance Review and its resulting written analysis of the decedent's 
treatment at UKMC.  Testimony reflected that the purpose of the Trauma 
Conference was to conduct a "highly critical" examination that exceeded 
any standard of care analysis.  The doctor describing the conference 
explained that the conference was designed to address system 
improvement and did not evaluate any individual doctor's compliance with 
the requisite standard of care.  Appellants/cross-appellees' own surgery 
expert agreed with this characterization of the conference during his 
testimony.  The Court further noted that even if it were to agree that the 
Trauma Conference concluded that a deviation from the standard of care 
had occurred, there was insufficient information to know whether the 
deviation applied to Drs. Chang or Mullett.  Moreover, even assuming that 
evidence pertaining to the Trauma Conference was relevant, any probative 
value was outweighed by the danger of unfair prejudice and confusion of 
the jury. The Trauma Conference minutes did not contain any information 
that was directly relevant to the specific issue of whether Dr. Chang or Dr. 
Mullett deviated from the standard of care in their diagnosis and treatment 
of the decedent and, thus, the minutes would have served no other 
purpose than to confuse the jury.  The Court also concluded that the 
Trauma Conference minutes did not constitute proper impeachment 
evidence.  Next, the Court held that the circuit court did not err in limiting 
evidence relating to another patient who arrived at the UKMC emergency 
department shortly after the decedent's death with substantially the same 
injuries yet survived.  As to the cross-appeal, the Court rejected the 
argument that appellees/cross-appellants should have been allowed to 
introduce evidence as to the decedent's fault in causing the fall that 
necessitated his medical treatment. The Court agreed with those 
jurisdictions holding that a plaintiff's negligence that merely provides the 
occasion for the medical care, attention, and treatment that subsequently 
results in a medical malpractice action should not be considered by a jury 
assessing fault.  The fact that a patient has injured himself, negligently or 
non-negligently, has no bearing on the duty of the hospital and health care 
providers to treat him in accordance with the appropriate standard of care. 

 
H.  Sietsema v. Adams, Nos. 2013-CA-001159-MR, 2013-CA-001461-MR, 

2015 WL 4776304 (Ky. App. Aug. 14, 2015), DR Pending 
 

Opinion by Judge Stumbo; Judges Kramer and D. Lambert concurred. The 
Court of Appeals reversed and remanded orders of the circuit court 
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granting summary judgment to appellees.  Appellant was an inmate at the 
Hardin County Detention Center and appellees were tasked with the 
medical care at the facility.  Appellant alleged that he almost died from an 
obstructed bowel, due to a lack of proper medical care.  The circuit court 
granted summary judgment in favor of appellees Dr. John Adams and 
Elizabeth Walkup, A.R.N.P. due to appellant's lack of an expert witness.  
The circuit court also granted summary judgment in favor of appellees 
Southern Health Partners, Inc. ("SHP") and nurses who were SHP 
employees because it believed they were entitled to qualified official 
immunity.  In reversing, the Court of Appeals held that the res ipsa loquitur 
exception to the medical expert rule applied to Adams and Walkup.  As to 
SHP and its nurses, the Court held that they were not entitled to immunity 
because SHP is a private corporation that was not created by Kentucky or 
its agencies; therefore, SHP and its nurses are not state agents.  The 
Court also held that fact issues remained as to whether actions of the 
health care provider and nurses exacerbated appellant's pain and suffering 
from an obstructed bowel, thus precluding summary judgment. 
 

XXXV.  OPEN RECORDS 
 

A.  Cabinet for Health and Family Services v. Courier-Journal, Inc., Nos. 
2012-CA-000179-MR, 2012-CA-000356-MR, 2014-CA-000540MR, 2016 
WL 675495 (Ky. App. Feb. 19, 2016), DR Pending 

 
Opinion by Judge Maze; Judge Stumbo concurred; Judge Taylor 
concurred in part, dissented in part, and filed a separate opinion.  Two 
newspapers brought actions against the Cabinet for Health and Family 
Services for violations of the Open Records Act.  The actions related to 
the denial of open records requests for access to records pertaining to child 
fatalities/near fatalities caused by abuse or neglect.  The circuit court 
ordered the Cabinet to produce the requested records subject to certain 
redactions, awarded the newspapers attorneys' fees and costs, and 
imposed statutory penalties against the Cabinet. The Cabinet appealed, 
and one newspaper cross-appealed.  While the appeals were pending, 
the Cabinet turned over 140 redacted records.  The circuit court 
subsequently held a hearing on the Cabinet's redactions, ordered the 
records produced with minimal redactions, imposed $756,000 in statutory 
penalties against the Cabinet, ordered it to pay the newspapers' costs and 
attorneys' fees, and entered a final judgment.  As a result, the Cabinet 
brought another appeal.  The Court of Appeals affirmed.  The 
newspapers first argued that the Cabinet's appeals were mooted by the 
Cabinet's production of the records in accordance with the circuit court's 
orders. The Court of Appeals concluded that the public interest exception 
to the mootness doctrine was inapplicable, and held that the portion of the 
appeals dealing with the propriety of the circuit court's orders to produce 
the requested records was moot. The Court then agreed that the 
newspapers were entitled to attorneys' fees, costs, and statutory penalties 
under the Open Records Act because the evidence supported the circuit 
court's finding that the Cabinet acted "willfully" in denying the newspapers 
access to the requested records. In his partial dissent, Judge Taylor opined 
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that the circuit court abused its discretion by awarding $756,000 in 
statutory penalties under KRS 61.882(5). 
 

B.  Cabinet for Health and Family Services v. Todd County Standard, Inc., No. 
2012-CA-000336-MR, 2015 WL 8488911 (Ky. App. Dec. 11, 2015) 

 
Opinion by Judge Taylor; Judges Maze and Stumbo concurred. Appellee, a 
newspaper that had made an open records request to the Cabinet for 
Health and Family Services concerning a child who had allegedly died as 
the result of abuse or neglect, filed a complaint against the Cabinet seeking 
enforcement of an Attorney General opinion, determining that the Cabinet 
had violated the Open Records Act by failing to timely respond to the 
newspaper's request and by failing to affirmatively establish that it did not 
possess records relating to the child. The circuit court granted summary 
judgment in favor of the newspaper, awarded $9,893.51 in attorney's fees, 
$175.51 in costs to the newspaper, and imposed $6,625.00 in statutory 
penalties against the Cabinet. The Court of Appeals affirmed in part, 
reversed in part, and remanded.  The Court first held that the circuit court 
properly enforced the Attorney General's opinion by ordering the Cabinet to 
produce any records related to the child. While the Attorney General did not 
determine that the records were, in fact, accessible, under the Act, he was 
prevented by the Cabinet from reaching the issue.  The Cabinet 
repeatedly claimed that it possessed no records, and only after suit was 
filed in circuit court did the Cabinet admit to even possessing records.  
Moreover, by refusing to respond to the Attorney General's questions 
during the statutory review process, the Cabinet frustrated his review and 
the timely release of records under the Act.  The Court also held that the 
newspaper was entitled to attorney's fees and costs and that the Cabinet 
was subject to statutory penalties under KRS 61.882(5).  The Cabinet had 
willfully denied the newspaper's request, as it repeatedly misrepresented 
that it possessed no documents, and the Cabinet's actions were an attempt 
at misdirection and obfuscation designed to prevent public disclosure.  
Finally, the Court held that the newspaper was not entitled to 
post-judgment interest under KRS 360.040 because the Cabinet is a state 
agency entitled to the protection of governmental immunity. 
 

C.  Pike County Fiscal Court v. Utility Management Group, LLC, No. 
2013-CA-000929-MR, 2015 WL 3638198 (Ky. App. June 12, 2015), DR 
Pending 

 
Opinion by Judge Jones; Judge Maze concurred and filed a separate 
opinion; Judge Kramer concurred and also joined in Judge Maze's 
concurring opinion. This appeal concerned a challenge to a declaratory 
judgment, wherein the circuit court determined that appellee was not a 
public agency subject to the disclosure requirements of Kentucky's Open 
Records Act (KORA).  Appellee was a privately owned, for-profit limited 
liability company, which provided management and operational services 
for a water district and provided water, sewer, garbage pickup, street 
services, and park maintenance for the city of Pikeville.  The circuit court's 
decision hinged, at least partially, on its determination that the amended 
version of KRS 61.870(1)(h), which became effective July 12, 2012, was a 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=23066
http://www.lrc.ky.gov/Statutes/statute.aspx?id=23066
http://www.lrc.ky.gov/Statutes/statute.aspx?id=34176
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45231
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remedial clarification of the law that applied to appellant's 2011 KORA 
request.  Alternatively, the circuit court concluded that both versions of 
KRS 61.870(1)(h) were unconstitutionally vague.  The Court of Appeals 
held that the pre-amendment version of KRS 61.870(1)(h) applied to 
appellant's 2011 KORA request.  The Court also held that the 
pre-amendment version of KRS 61.870(1)(h) was not void for vagueness 
because it is capable of being understood and applied by men of common 
intelligence.  Based on the undisputed evidence, the Court ultimately 
concluded that appellee qualified as a public agency as defined by the 
pre-amendment version of KRS 61.870(1)(h), which defined a public 
agency to include "[a]ny body which derives at least twenty-five percent 
(25%) of its funds expended by it in the Commonwealth of Kentucky from 
state or local authority funds."  Consequently, the Court reversed and 
remanded for further proceedings. 
 

XXXVI.  ORIGINAL ACTIONS 
 

Patterson v. Winchester, 482 S.W.3d 792 (Ky. App. 2016)  
 
Opinion and order by Judge Jones; Judges Combs and Thompson concurred. 
Father and Mother were engaged in a custody dispute in Whitley Circuit Court 
when Mother sought, and was granted, a Domestic Violence Order (DVO) against 
Father in the Fayette Family Court. Father sought relief from the Fayette County 
DVO in Whitley County, which granted him relief from that part of the order denying 
him visitation with the children.  Mother then filed petitions for writs in the Court of 
Appeals seeking to stop the Whitley Circuit Court from allowing visitation. The 
Court of Appeals denied relief, but noted its "disapproval of the fractured and 
haphazard progression of this matter."  Although a person may obtain a DVO in a 
court other than the court hearing the underlying custody dispute, when such a 
dispute exists, the proper procedure is for the second court, either sua sponte or 
on motion of a party, to transfer the DVO action to the court where the custody 
action is already pending. The purpose of the family court system is to remedy the 
fractionalization of family jurisdiction by applying the "one judge, one family" 
approach.   
 

XXXVII. PROPERTY 
 

A.  B.G. Dunnington Revocable Trust v. Shaw, No. 2015-CA-000239-MR, 
2016 WL 3050043 (Ky. App. May 27, 2016)  

 
Opinion by Judge Stumbo; Judges Dixon and Maze concurred. The Court 
of Appeals affirmed a judgment which found that a contract for the 
purchase of real property could not be altered even though the number of 
acres listed in the deed was incorrect.  The Court held that even though 
the number of acres listed was incorrect, the metes and bounds description 
was accurate.  Since this was not a sale of land by the acre, the metes and 
bounds description prevailed over a description given by acres. The Court 
also held that the 10 percent Rule described in Manning v. Lewis, 400 
S.W.3d 737 (Ky. 2013), did not apply in this case. 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=45231
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45231
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45231
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45231


1-327 
 

B.  Paisley v. Talley, No. 2014-CA-000590-MR, 2015 WL 7051307 (Ky. App. 
Nov. 13, 2015), DR Pending 

 
Opinion by Judge Stumbo; Judges Clayton and Kramer concurred. The 
Court of Appeals reversed and remanded an order which found that a 
couple who were cohabitating, but unmarried, should sell the property they 
held as joint tenants with right of survivorship and divide the proceeds 
equally. The Court noted that appellant had contributed more funds to the 
property in the form of mortgage payments and insurance; therefore, as a 
joint tenant, he was entitled to be proportionately reimbursed for the 
mortgage payments and other expenses.  The Court further noted than an 
agreement between the joint tenants for this type of reimbursement is not 
required. 
 

C.  Polis v. Unknown Heirs of Jessie C. Blair, No. 2014-CA-000306-MR, 2016 
WL 1534651 (Ky. App. Apr. 15, 2016) 

 
Opinion by Judge Nickell; Judges Combs and Taylor concurred.  The heir 
of the original owner of certain disputed property filed an action seeking a 
judicial sale of the property.  The circuit court granted default judgment in 
favor of the heir, but subsequently granted a motion to intervene filed by a 
party who claimed to have purchased the disputed property at a Master 
Commissioner's sale. The Court of Appeals affirmed, first holding that the 
circuit court acted within its discretion in allowing the alleged purchaser of 
the subject property to intervene and in abating its earlier default judgment 
and order of sale pending further proceedings.  Although the circuit court 
had already entered default judgment in favor of the heir, the heir was 
aware that the alleged purchaser claimed an interest in the disputed 
property but failed to notify her of the pending proceedings until after 
default judgment had been rendered. Upon learning of the existence of the 
action, the alleged purchaser moved to intervene within a very brief time 
period; moreover, the parties' claims of ownership had common questions 
of fact and law. The Court further held that an earlier deed from the original 
owner to a successor-in-interest included the disputed tracts. Thus, the 
purchaser of the successor's property was the owner of the tracts rather 
than the heir of the original property owner. 
 

XXXVIII.  STANDING 
 

Pam I, LLC v. Elmo Greer & Sons, LLC, No. 2014-CA-002076-MR, 2016 WL 
3049734 (Ky. App. May 27, 2016) 
 
Opinion by Judge VanMeter; Judges Combs and D. Lambert concurred.  Upon 
review of an order dismissing appellant's action for damages to its leasehold 
interest due to an alleged lack of standing, the Court of Appeals vacated and 
remanded the case for further proceedings.  The Court held that the circuit court 
erred in finding that appellant, as a lessee/tenant of certain property allegedly 
damaged by blasting, had no standing to bring the claim because it had no 
ownership interest in the property.  Pursuant to Walden v. Conn, 1 S.W. 537 (Ky. 
1886), and its progeny, a tenant has a right of action for damages to its leasehold 
interest during the term of the tenant's right to possession.  The Court noted that 
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the circuit court's reliance on Fletcher Lumber Co. v. Fordson Coal Co., 223 
S.W.2d 175 (Ky. 1949), was inappropriate given the fact that Fletcher only 
addressed whether possession of property split between a lessor and lessee was 
sufficient to establish a claim of title due to adverse possession.  The holding in 
Fletcher did not in any way bear upon whether a tenant has standing to bring a 
cause of action for damages to a leasehold estate.  Consequently, the circuit 
court's order dismissing appellant's claims due to a lack of standing was 
erroneous.  
 

XXXIX. TAXATION 
 

A.  Department of Revenue, Finance and Administration Cabinet v. Shinin' B 
Trailer Sales, LLC, 471 S.W.3d 309 (Ky. App. 2015) 

 
Opinion by Judge Maze; Judges D. Lambert and Thompson concurred.  
The Department of Revenue appealed an order of the Board of Tax 
Appeals concluding that horse trailers with living quarters fell within the 
statutory exemption from sales tax for gross receipts from the sale of a 
semi-trailer or trailer.  The circuit court upheld the order, and the Court of 
Appeals affirmed. The Court first agreed with the Board that horse trailers 
with living quarters were "intended for the carriage of freight or 
merchandise" and, thus, constituted "semi-trailers" or "trailers" within the 
meaning of the statute providing a sales tax exemption for such items (KRS 
189.010(12) & (17)).  The Department of Revenue argued that the 
presence of living quarters made it impossible for the horse trailers to be 
used only or primarily for carrying freight or merchandise.  However, the 
Court noted that the term "intended," as used in KRS 189.010, focused on 
the purpose for which the trailers were designed, and there was no 
question that the horse trailers were intended to transport horses and that 
the presence of living quarters furthered that purpose.  The Court further 
held that the carriage of horses constituted "carriage of freight or 
merchandise" for purposes of the statutory exemption.  The Department 
of Revenue contended that the presence of living quarters indicated that 
the horse trailers were designed for recreational, rather than commercial, 
carriage of horses. However, the Court concluded that although 
"merchandise" had a commercial connotation, "freight" could include 
non-commercial goods. The General Assembly's use of both terms 
demonstrated intent that they have different meanings.  The Court further 
noted that the General Assembly did not specify that the definitions applied 
to only certain uses of horse trailers, or only when the trailers are 
purchased and used by a commercial carrier. Consequently, the horse 
trailers fell within the plain meaning of the statutory exemption. 
 

B.  Department of Revenue, Finance and Administration Cabinet, 
Commonwealth of Kentucky, v. Chegg, Inc., No. 2014-CA-001922-MR, 
2016 WL 834585 (Ky. App. Mar. 4, 2016), DR Pending 

 
Opinion by Judge Kramer; Judges Clayton and Stumbo concurred.  This 
case concerned a tangible personal property tax issue involving appellee, 
which operates a network for students and online college textbook rentals. 
In February 2010, appellee opened a 611,000 square-foot facility in 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=6291
http://www.lrc.ky.gov/Statutes/statute.aspx?id=6291
http://www.lrc.ky.gov/Statutes/statute.aspx?id=6291
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Shepherdsville as the sole site for its United States warehousing and 
distribution operations. A question subsequently arose as to whether 
Kentucky's warehouse/distribution center exemptions, provided for in KRS 
132.097 and KRS 132.099, applied to appellee's textbooks, which are 
stored in its warehouse center and are shipped outside of Kentucky within 
six months.  The Department of Revenue determined that these 
exemptions did not apply because, although appellee's textbooks stored at 
its warehouse were shipped out of the state within six months, the 
textbooks ultimately return to Kentucky after being shipped out of the state 
and are thus not being shipped to a permanent or final destination outside 
of Kentucky. Reversing the Department's decision, both the Franklin Circuit 
Court and Court of Appeals determined that KRS 132.097 and KRS 
132.099 are unambiguous and, when read together or independently, did 
not require that appellee's tangible personal property be shipped to a 
permanent or final destination; rather, the statutes only required that 
appellee, the owner of the textbooks, reasonably demonstrate that its 
personal property will be shipped out of state from its warehouse within the 
next six months.  Because appellee reasonably demonstrated that it ships 
its textbooks outside of Kentucky within six months, it was entitled to claim 
the exemptions.   
 

XL.  TERMINATION OF PARENTAL RIGHTS 
 

A.  B.E.K. v. Cabinet for Health and Family Services, No. 
2014-CA-001350-ME, 2016 WL 447733 (Ky. App. Feb. 5, 2016) 

 
Opinion by Judge Jones; Judges Dixon and Nickell concurred.  In a 
termination of parental rights appeal, the Court of Appeals affirmed, holding 
that the evidence was sufficient to show that the child was abused or 
neglected, as a statutory ground for termination of parental rights, and that 
the circuit court properly exercised its discretion in determining that 
termination of parental rights was in the child's best interests. A 
psychological practitioner testified that the child suffered from reactive 
attachment disorder, which was rooted in fear due to Mother's failure to 
provide the child with a safe and nurturing environment, and that Mother 
had adopted a pattern of conduct that had rendered her incapable of caring 
for the child due to her extensive and long-standing mental health issues.  
The Court further noted that substantial evidence supported the findings 
that Mother inflicted emotional injury on the child, failed to adequately 
provide parental care and supervision, and also failed to provide essentials 
of life for the child's overall well-being. While reunification was the 
Cabinet's initial preference, Mother was unable or unwilling to address her 
mental health issues on her own and failed to make any real progress in 
her mental state.  Moreover, ongoing case workers for the family both 
testified that the child had made enormous strides in her physical, 
behavioral, and mental functioning since being placed in a foster-to-adopt 
home.B.  T.W. v. Cabinet for Health and Family Services, 484 S.W.3d 
302 (Ky. App. 2016) 

 
Opinion by Judge Thompson; Judges Combs and J. Lambert concurred. 
Appellants filed appeals challenging the termination of their parental rights. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=28221
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28221
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40056
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28221
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40056
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The Court of Appeals reversed and remanded, holding that appellants 
were entitled to a new termination of parental rights hearing after they were 
denied effective assistance of counsel. The Cabinet alleged that one or 
both appellants had physically abused their child. Appellants denied 
abusing the child and, at the time of the hearing, the perpetrator of the 
abuse was unknown.  Appellants were represented by the same counsel.  
Appellants alleged that their statutory right to counsel was denied when the 
termination hearing was commenced after counsel requested to withdraw 
based on a conflict of interest.  His request was denied and the Cabinet 
presented its witnesses.  No cross-examination was conducted by 
appellants' counsel. Although counsel was later permitted to withdraw and 
separate attorneys were appointed to represent appellants, the Court of 
Appeals held that representation by the same attorney, who was admittedly 
not conflict-free, at the first day of the termination hearing constituted a 
deprivation of counsel and that prejudice was presumed. Therefore, the 
case was remanded for a new termination hearing. 
 

XLI.  TORTS 
 

A.  DeMoisey v. Ostermiller, Nos. 2014-CA-001827-MR, 
2014-CA-001864-MR, 2016 WL 2609321 (Ky. App. May 6, 2016) 

 
Opinion by Judge Jones; Chief Judge Acree and Judge Clayton concurred.  
This appeal and cross-appeal arose out of a civil action wherein 
appellants/cross-appellees, J. DeMoisey Fox and the DeMoisey Law 
Office, PLLC ("DeMoisey"), asserted claims against 
appellee/cross-appellant, attorney Peter L. Ostermiller, for tortious 
interference with contractual relations, tortious interference with 
prospective contractual relations/business advantage, and abuse of 
process. The claims arose out of Ostermiller's advice to and representation 
of Infocon Systems, Inc. ("Infocon"), a former client of DeMoisey.  The 
Court of Appeals held that DeMoisey could not rely on an alleged 
contingency fee agreement that had previously been determined to violate 
the Kentucky Rules of Professional Conduct to support a tortious 
interference with contractual relations claim. The Court also held that 
DeMoisey had failed to allege a cognizable tortious interference with 
prospective contractual relations/business advantage claim because in the 
absence of a valid contingency fee agreement, his only expectancy was to 
receive a fee in quantum meruit.  With respect to the cross-appeal, the 
Court determined that the abuse of process claim should have been 
dismissed with prejudice because it was time barred. The Court held that 
successful termination of the underlying action is not an element of an 
abuse of process claim and, therefore, the statute of limitations on such a 
claim begins to run when the conduct comprising the abuse takes place.   
 

B.  Goins v. Lafoe, No. 2014-CA-001476-MR, 2016 WL 3050234 (Ky. App. 
May 27, 2016)  

 
Opinion by Judge Dixon; Judges Combs and D. Lambert concurred.  The 
Court of Appeals affirmed an order granting summary judgment for 
appellees on the grounds that appellant's tort claims were time-barred. 
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Appellant asserted that the five-year limitations period set forth in KRS 
413.120(2) applied to her claims, which she characterized as statutory 
violations of the penal code.  The Court held that appellant could not 
circumvent the applicable statute of limitations (KRS 413.140(1)(a)) by 
characterizing her tort claims in this manner.  Appellant's cause of action 
concerned physical injuries she allegedly suffered at the Lexington-Fayette 
Urban County Government Detention Center. Consequently, the one-year 
statute of limitations applicable to personal injury actions applied.  Since 
appellant waited nearly five years before filing suit, her claims were 
time-barred.  The Court also held that appellant's plea agreement in a 
related criminal action barred her subsequent claim of malicious 
prosecution as a matter of law. 
 

XLII.  UCC 
 

Airrich, LLC v. Fortener Aviation, Inc., No. 2013-CA-001985-MR, 2016 WL 
1719313 (Ky. App. Apr. 29, 2016)  
 
Opinion by Judge VanMeter; Judges Combs and Nickell concurred.  Upon review 
of a summary judgment order, the Court of Appeals affirmed, holding that under 
KRS 355.3-311(2), an airplane owner's check to the company storing the airplane 
with notations in the memo line expressing that the check was for hangar rent did 
not amount to a "conspicuous statement to the effect that the instrument was 
tendered as full satisfaction of the claim," and, therefore, the hangar company's 
claim for storage fees was not barred. Absent a clear statement that a check is 
intended to be in full satisfaction or payment of the claim, acceptance of the 
payment does not foreclose a claim for payment.  Additionally, since no prior 
contract or agreement existed between the parties, the Court held that the hangar 
company was not owed hangar rent for the months it stored the airplane prior to its 
first demand for a monthly storage fee.   
 

XLIII.  WORKERS' COMPENSATION 
 

A.  American Woodmark Corp. v. Mullins, 484 S.W.3d 307 (Ky. App. 2016) 
 

Opinion by Judge Thompson; Judges Clayton and Nickell concurred. 
Danny Mullins filed a workers' compensation claim after he sustained a 
work-related injury while operating a forklift for American Woodmark.  He 
later amended his Form 101 to include an intentional safety violation. 
American Woodmark did not file a Form 111 within the required time.  On 
appeal, the issues presented to the Court of Appeals were as follows: (1) 
whether American Woodmark demonstrated good cause for untimely filing 
its Form 111 or, alternatively, whether Mullins waived the untimely filing 
when he did not move for a default judgment; (2) whether the Workers' 
Compensation Board erred in remanding the case to the Administrative 
Law Judge for a determination of the extent of any impairment caused by 
each injury alleged in Mullins' Form 101; and (3) whether there was 
sufficient evidence of an intentional safety violation. The Court held that the 
ALJ did not abuse his discretion when he found that American Woodmark 
did not demonstrate good cause for untimely filing its Form 111 when the 
only evidence was that the Form 101 was not timely forwarded to counsel 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=44670
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44670
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44670
http://www.lrc.ky.gov/Statutes/statute.aspx?id=33469
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for American Woodmark.  The Court further held that a motion for default 
judgment was not required to trigger the provisions of KRS 342.270 and 
803 KAR 25:010 §5(2) and, therefore, allegations in the Form 101 were 
properly deemed admitted. Consequently, there was no error in the 
Board's remand to the ALJ. Finally, the Court held that the ALJ did not err in 
assessing a safety violation penalty where there was testimony that 
American Woodmark was aware of the hazards that contributed to 
Mullins's injuries. 
 

B.  Austin Powder Company v. Stacy, Nos. 2014-CA-000918-WC, 
2014-CA-000946-WC, 2016 WL 3024188 (Ky. App. 2016) 

 
Opinion by Judge J. Lambert; Judges Combs and Taylor concurred.  In 
this workers' compensation case, both the employee (Stacy) and the 
employer (Austin Powder) petitioned the Court of Appeals for review of the 
Workers' Compensation Board's decision. In his petition, Stacy asserted 
that the Board erred in remanding for findings related to the date of 
manifestation and for a determination of the percentage of his cumulative 
trauma that was attributable to his work for Austin Powder. The Court 
agreed and held that this was improper pursuant to Hale v. CDR 
Operations, Inc., 474 S.W.3d 129 (Ky. 2015), in which the Supreme Court 
of Kentucky held that the apportionment scheme set forth in Southern 
Kentucky Concrete Contractors, Inc., v. Campbell, 662 S.W.2d 221 (Ky. 
App. 1983) superceded by statute as recognized in Hale v. CDR 
Operations, Inc., 474 S.W.3d 129 (Ky. 2015), did not apply under the 
current version of the Workers' Compensation Act and that the Board may 
not set aside a valid stipulation of fact (date of manifestation) sua sponte.  
The Court then rejected the arguments Austin Powder raised in its petition, 
holding that the ALJ was within his discretion in relying upon certain 
medical evidence and that Stacy was entitled to medical benefits for his 
hearing loss claim, even though his impairment rating did not rise to the 
level that he was entitled to income benefits. 

 
C.  Diop v. Zenith Logistics, No. 2015-CA-000822-WC, 2015 WL 9434538 (Ky. 

App. Dec. 23, 2015) 
 

Opinion by Judge J. Lambert; Judges Combs and VanMeter concurred.  
Appellant challenged an opinion of the Workers' Compensation Board 
reversing an ALJ award based on a lack of medical evidence of causation. 
The Court of Appeals reversed, holding that the Board misconstrued 
controlling case law and that there was substantial evidence to support the 
ALJ's conclusion that appellant's injury arose in the course and scope of 
her employment.  The ALJ did not abuse his discretion in relying on 
appellant's testimony in conjunction with the providers' medical records 
filed in the case. 
 

D.  Finke v. Comair, Inc., No. 2014-CA-000624-WC, 2016 WL 1719311 (Ky. 
App. Apr. 29, 2016) 

 
Opinion by Judge Jones; Chief Judge Acree and Judge J. Lambert 
concurred.  Appellant challenged the determination of the Workers' 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32459
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjN6avK7r7NAhVIWSYKHdQkCesQFggcMAA&url=http%3A%2F%2Fwww.lrc.state.ky.us%2Fkar%2F803%2F025%2F010.htm&usg=AFQjCNGdwLOFiNbtLVWG7vEntVfn17YWIg&sig2=NVQVYYojW39rz06wq_G4Og&bvm=bv.125221236,d.eWE
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Compensation Board that she did not have an unfettered right to have her 
father present during an Independent Medical Examination, and that the 
ALJ did not abuse his discretion in determining that appellant failed to 
present a "compelling reason" why she could not submit to the examination 
without her father present. The Board also upheld the ALJ's decision that 
appellant was not entitled to receive any benefits during the time of her 
noncompliance.  The Court of Appeals affirmed, holding that upon request 
an ALJ has discretion to order deviations in IME protocol so long as the 
examinee demonstrates a "good cause" basis for the requested deviation. 
However, vague allegations of "general discomfort," as offered here, are 
insufficient to show good cause. If the examinee has privacy concerns, she 
may request an ex parte communication with the ALJ or leave to file her 
concerns under seal. Finally, the Court held that benefits properly 
suspended under KRS 342.205(3) cannot be retroactively restored.   
 

E.  Hall Contracting of Kentucky, Inc. v. Huff, 481 S.W.3d 811 (Ky. App. 2015) 
 
Opinion by Judge Combs; Judge Nickell concurred and filed a separate 
opinion; Judge VanMeter dissented and filed a separate opinion.  A 
workers' compensation claimant sought benefits for injuries to his hand. 
Claimant was assigned to work at a construction site and was in the 
process of relocating utility poles when his co-worker found an object that 
he could not identify near some pallets on the ground. The object was 
round and dark in color.  It was the size of a tennis ball, and it had a deep 
crevice. Claimant testified that the co-worker handed him the object, and 
he looked it over for any identifying markings.  As claimant reached to 
retrieve a cigarette lighter from his pocket to illuminate the object, the 
co-worker moved away in anticipation of an explosion.  Claimant ignited a 
flame, and the object immediately exploded in his hand. The Administrative 
Law Judge found that the claim was not compensable as claimant was 
engaged in horseplay at the time of the injury.  However, the Workers' 
Compensation Board reversed. In a split decision, the Court of Appeals 
affirmed the Board, holding that evidence supported the Board's 
determination that the incident that caused claimant's injuries did not 
constitute horseplay. Judge Combs's opinion noted that horseplay is 
defined as an action independent of and unconnected with work.  In this 
case, the Board concluded, and the Court agreed, that claimant's 
inspection of the object was incidental to his duty to insure that the work 
site remained safe and that no object that he and his spotter discovered on 
the grounds posed a threat to safety. Claimant was not engaged in an 
activity completely unrelated to his work away from the construction site.  
On the contrary, he was in the immediate vicinity of his forklift in 
conversation with his co-worker, who expressed concern about an object 
that he had found on the ground near them.  Claimant's testimony was 
unequivocal that any foreign object found at the workplace had to be 
retrieved and inspected.  Thus, his action in picking up the object was part 
and parcel of the scope of his employment duties.  In his concurring 
opinion, Judge Nickell opined that the legal definition of horseplay as it 
pertains to the Workers' Compensation Act should be understood to mean: 
An intentional and significant deviation from an employer's business or 
interest to a pursuit of the employee's own business or interest, 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32439
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independent and unconnected from the employer's purpose, direction, or 
control, and characterized by a willful and unsanctioned playful or 
mischievous motive. In dissent, Judge VanMeter opined that the majority 
opinion overstated or misapplied the ability of the Workers' Compensation 
Board to review the factual findings of the ALJ. 
 

F.  Liberty Mut. Fire Ins. Co. v. Cato, 482 S.W.3d 412 (Ky. App. 2015)  
 

Opinion by Judge Combs; Judges J. Lambert and Stumbo concurred. The 
estate and widow of an employee who was electrocuted while working on 
storage tanks owned by his employer's customer brought a wrongful death 
action against the electrical utilities responsible for the high voltage power 
lines on the customer's property. The employer's workers' compensation 
insurer intervened to recover the death benefits it paid. After settlement of 
the estate's and widow's claims against the utilities, the circuit court 
awarded summary judgment to the estate and widow, finding that the 
insurer had waived its subrogation rights against the utilities.  Therefore, it 
could not recover the workers' compensation death benefits it paid to the 
widow out of the widow's wrongful death settlement with the utilities. The 
insurer appealed and the Court of Appeals affirmed.  The subject waiver 
was contained in an endorsement to a policy with the employer, which was 
based in Texas, and was held to be a binding waiver as to the alleged 
tortfeasors in Kentucky.  The waiver agreed to waive subrogation against 
any person or organization for which the employer agreed by written 
contract to furnish the waiver, and the employer's contract with the 
customer required it to obtain insurance waiving subrogation against, 
among others, the customer's invitees, such as the utilities. The Court 
further held that any underlying choice of law issues were rendered moot 
by the Court's holding that the waiver was enforceable. 

 
G.  Miller v. Go Hire Employment Development, Inc., 473 S.W.3d 621 (Ky. 

App. 2015) 
 

Opinion by Judge Nickell; Judge J. Lambert concurred; Judge Kramer 
concurred in part, dissented in part, and filed a separate opinion. Employee 
alleged work-related injuries to her chest, back, right arm, and both legs 
arising from a motor vehicle accident.  Her employer vigorously denied 
liability for any work-related carpal tunnel syndrome (CTS). Finding all 
alleged injuries to be work-related, the ALJ awarded medical benefits and 
permanent partial disability (PPD) benefits based on an aggregate 11 
percent whole person impairment rating pursuant to the AMA Guides, 
encompassing a 5 percent rating attributable to employee's uncontested 
back condition and a 6 percent rating attributable to her contested CTS.  
The Workers' Compensation Board vacated the ALJ's determination of 
work-related CTS and award of medical benefits for CTS and remanded 
the matter with instructions for the ALJ to specify factual findings supportive 
of any such legal conclusion. The Board also reversed the ALJ's award of 
any PPD benefits, concluding that the ALJ erred in finding a 6 percent 
impairment rating for CTS because the rating was improperly assigned 
prior to the employee reaching maximum medical improvement (MMI).  
On appeal, the Court of Appeals affirmed in part, reversed in part, and 
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remanded.  The Court first affirmed the Board's decision to vacate and 
remand the ALJ's conclusion that employee sustained work-related CTS 
and the award of medical benefits due to the ALJ's failure to provide a 
sufficient explanation of the basis for the decision.  The Court held that the 
employer was entitled to know the evidentiary basis of the ALJ's findings of 
fact and conclusions of law. Moreover, appellate review requires the ALJ to 
recite basic facts supporting his/her ultimate legal conclusion to establish 
whether the opinion is supported by substantial evidence and is 
reasonable.  Next, the Court reversed the Board's reversal of the ALJ's 
award of PPD benefits based, in part, on the 6 percent impairment rating 
assigned to employee's contested CTS.  The Court held that the Board 
should have vacated the award of PPD benefits in the same manner it had 
vacated medical benefits, thereby not precluding the ALJ from awarding 
PPD benefits if justified by further evidentiary findings establishing that 
employee sustained work-related CTS.  The Court agreed with the Board 
that MMI is required for an assignment of an impairment rating under the 
AMA Guides.  However, where a treating physician provisionally opined, 
"If no further treatment for [CTS] is approved, then she is at [MMI]," the ALJ 
might reasonably infer from the opinion specifically addressing CTS, and 
the employer's vigorous denial of recommended medical treatment for the 
condition, that employee had, in fact, reached MMI, thereby justifying an 
assignment of a rating and allowing the ALJ to weigh it in determining PPD 
benefits.  The Court noted that the treating physician caused some 
confusion when opining generally that employee had not reached MMI 
relative to her constellation of conditions, including her uncontested back.  
In addition, the Court noted the employer's evaluating physician, who 
opined that employee reached MMI at a later date, was logically 
referencing only employee's uncontested back condition since he found 
"no evidence for [CTS]."  Because the ALJ had adopted the MMI date 
offered by the employer's evaluating physician, the Court held that when 
more than one work-related injury is alleged, the ALJ's opinion must 
specify the condition to which the factual findings pertain.  If, on remand, 
the ALJ found employee's CTS to be work-related, and if the ALJ found that 
employee had reached MMI as of the date her treating physician assigned 
a 6 percent impairment rating, the ALJ would be free to weigh the rating for 
CTS in determining employee's PPD benefits.  In dissent, Judge Kramer 
submitted that the treating physician's opinions, no matter how construed, 
could not qualify as evidence capable of sustaining an award of PPD 
relative to any work-related CTS. The dissent characterized the treating 
physician's assessment as a hypothetical or conditional impairment rating 
prohibited by the AMA Guides, citing the unpublished case of Czar Coal 
Corp. v. Jarell, Nos. 2007-SC-000233-WC & 2007-SC-000234-WC, 2008 
WL 746605 (Ky. Mar. 20, 2008). 
 

XLIV.  ZONING 
 

Huxol v. Daviess County Fiscal Court, Nos. 2014-CA-001397-MR, 2016 WL 
304052 (Ky. App. Jan. 22, 2016), DR Pending 
 
Opinion by Judge D. Lambert; Chief Judge Acree and Judge Jones concurred. 
This appeal was brought from a circuit court order that upheld the Daviess County 
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Fiscal Court's decision to rezone 692 acres of agricultural land for coal mining use.  
The Court of Appeals affirmed, holding that substantial evidence supported the 
circuit court's affirmance of the decision approving the application to amend the 
zoning classifications of the subject properties from urban agriculture and rural 
agriculture to coal mining. The Court further held that neighboring landowners 
were not denied due process of law. 
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AGE-RELATED COGNITIVE IMPAIRMENT ISSUES: 
CONSIDERATIONS FOR WINDING DOWN A PRACTICE 

Yvette Hourigan, Director, Kentucky Lawyer Assistance Program 
 
 
 

I feel about aging the way William Saroyan said he felt about death: 
Everybody has to do it, but I always believed an exception would be 
made in my case. -- Martha Beck 
 

I. INTRODUCTION 
 

Whether we call it the "Silver Tsunami," the "Senior Tsunami" or "The Greying of 
the Bar," the fact of the matter is, our population is aging, and lawyers seem to 
be leading the pack.  "The world is aging rapidly. People aged sixty and older 
make up 12.3 percent of the global population, and by 2050, that number will rise 
to almost 22 percent."1 

 
Aging is a triumph of development: People are living longer 
because of better nutrition, sanitation, health care, education and 
economic well-being. Although an aging world poses social and 
economic challenges, the right set of policies can equip 
individuals, families and societies to address these challenges and 
to reap its benefits.2 

 
Between 2012 and 2050, the United States will experience considerable growth 
in its older population. In 2050, the population aged sixty-five and over is 
projected to be 83.7 million, almost double its estimated population of 43.1 million 
in 2012.  The baby boomers are largely responsible for this increase in the older 
population, as they began turning sixty-five in 2011.  By 2050, the surviving baby 
boomers will be over the age of eighty-five.3  Today, 10,000 baby boomers a day 
turn sixty-five.4 
 
Advanced aging may certainly be considered a triumph of development.  It's a 
result of many factors primarily related to medical care including improvements in 
medication (such as statins for high blood pressure); availability of diagnostic 
testing which prevents or halts many formerly deadly diseases; organ 
transplants, and many other factors.  Unfortunately, there are real and serious 
issues associated with aging that impact professionals in general, and lawyers in 
particular, and impact them more harshly perhaps than other folks.  The practice 
of law is a tedious and detail-oriented profession – two skills which may suffer as 

                                                
1
 United Nations Population Fund, http://www.unfpa.org/ 

Aging#sthash.0oW3YZzH.dpuf. (last visited June 22, 2016).  
 
2
 Id.  

 
3
 Jennifer M. Ortman, Victoria A. Welkoff, and Howard Hogan, An Aging Nation: The Older 

Population in the United States, U.S. Census Bureau, Report Number: P25-1140 (May 6, 2014), 
https://www.census.gov/prod/2014pubs/p25-1140.pdf.  
 
4
 Shriver, Maria, Today Show, June 21, 2016. 

http://www.unfpa.org/Aging#sthash.0oW3YZzH.dpuf
http://www.unfpa.org/Aging#sthash.0oW3YZzH.dpuf
https://www.census.gov/prod/2014pubs/p25-1140.pdf
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our brains age (whether occurring normally, or with an associated 
neurodegenerative disease such as Alzheimer's or Lewy Body Disease (the 
disease Robin Williams was suffering from at the time of his death by suicide)).  

 
II.  KENTUCKY STATISTICS 
 

In state rankings of percentage of population over sixty-five years old, Florida has 
the greatest population with 19 percent of its residents aged sixty-five-plus.  
Alaska is at the bottom of the list, with only 9.5 percent of its population over 
sixty-five. Kentucky is right in the middle, ranked twenty-fifth, with just under 15 
percent of our population over sixty-five years old. 
 
In Kentucky, 52 percent of our attorneys are age fifty and over. This is up 1 
percent from 2014.  The following chart shows the 2016 makeup (by age) of our 
licensed attorneys in Kentucky. 
 

 
 
III.  COGNITIVE ISSUES SECONDARY TO AGING 
 

Everyone's brain goes through changes as a normal part of aging.  What 
changes the least are our powers of recognition.  Some things may actually get 
better with age (e.g., our vocabularies, our strict reasoning skills, the ability to 
see concepts and relationships, our emotional stability, and that elusive thing 
called "wisdom"). 
 
Unfortunately, there are also important cognitive functions which – to varying 
degrees – decline over time.  In general, our cognitive processing (particularly as 
it relates to new or novel things) slows; our long-term retrieval of information 
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takes longer; learning new information is more challenging; multi-tasking is 
significantly affected; and our spatial memory deteriorates.5 
 
These individual signs of decline should not be confused with mental illness.  
They're not the same. In fact, gradual cognitive impairment and predictable 
cognitive decline should not significantly interfere with our ability to function 
normally.6 The previous belief that "when brain cells die, no new ones are 
formed" has been disproved.7  Indeed, not only do new brain cells form, the 
growth of new brain cells may be stimulated and enhanced by simple modalities 
such as exercise, yoga and meditation.  [See more infra.]. 
 
Normal cognitive aging is the decrease in performance on various measures of 
cognitive functioning associated with increasing age in the adult portion of the 
lifespan.8 Everyone can expect to experience cognitive changes as they 
age.  Common changes associated with normal aging include slower recall of 
information such as names, increased effort to learn and store new information, 
greater susceptibility to distraction, slower processing of new information, and 
greater difficulty multi-tasking.9 
 
Abnormal or disease-related cognitive decline is different from normal cognitive 
aging.  Scientists and clinicians describe three stages in the development and 
progression of Alzheimer's Disease (a neurodegenerative brain disease related 
to abnormal decline): 
 

 Pre-clinical or pre-symptomatic phase: The silent stage during which 
senile plaques are accumulating in the brain, but are insufficient to cause 
noticeable symptoms. 

 

 Mild Cognitive Impairment (MCI): Symptoms become noticeable to the 
affected individual and/or family and impairment is significant but does not 
interfere with everyday activities. 

 

                                                
5
 ABA Commission on Lawyers Assistance Programs Committee Working Paper on Cognitive 

Impairment and Cognitive Decline, (April 2014), http://www.americanbar.org/content/dam/ 
aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.
pdf.  
 
6
 Id.  

 
7
 Gerd Kempermann, Fred H. Gage, "New Nerve Cells for the Adult Brain," Scientific American 

48-53 (May 1999).  
 
8
 T. Salthouse, Theoretical Perspectives on Cognitive Aging, Lawrence Erlbaum Associates, 1-2 

(1991). 
 
9
 UCIMIND, UCIrvin Institute for Memory Impairments and Neurological Disorders, 

https://www.mind.uci.edu/alzheimers-disease/what-is-alzheimers/mild-cognitive-impairment/, (last 
visited June 19, 2016).  
 

http://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.pdf
https://www.mind.uci.edu/alzheimers-disease/what-is-alzheimers/mild-cognitive-impairment/
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 Dementia: Significant loss of intellectual ability occurs, affecting memory 
plus one or more other cognitive abilities, and the impairment interferes 
with everyday functioning.10 

 
IV.  MILD COGNITIVE IMPAIRMENT, ALZHEIMER'S DISEASE AND DEMENTIA 
 

A.  Mild Cognitive Impairment 
 

The second phase of cognitive decline, and an established risk factor for 
Alzheimer's Disease (AD), is Mild Cognitive Impairment (MCI).  MCI is a 
condition in which memory and/or other cognitive difficulties (e.g., 
language, visual-spatial skills) are noticeable to the person affected 
and/or others (e.g., family, friends, work colleagues), but are not severe 
enough to interfere with basic living skills (activities of daily living or 
ADLs).11  An individual with MCI will score significantly lower than others 
of the same age on neuropsychological measures of the affected 
cognitive domains (e.g., memory, language).  Some studies suggest that 
up to 10-20 percent of older adults aged sixty-five and older have MCI.  
MCI may be caused by a variety of medical and mental health conditions 
(e.g., depression) as well as be a precursor to a progressive dementias 
like Alzheimer's Disease.12    
 
Overall, studies estimate that 10-15 percent of people with MCI progress 
to AD each year.  However, for unknown reasons, some people with MCI 
remain stable and some even improve. Brain imaging and biomarker 
studies of people with MCI may help researchers detect early brain 
changes, like those seen in AD, and assist in determining prognosis for 
patients with MCI.13 
 
The diagnosis of "mild cognitive impairment" means that an individual 
meets the following criteria: 
 

 Short term memory problems and/or problems involving other 
cognitive areas such as language and reasoning;  

 

 Abnormal cognitive loss for age and education;  
 

 Normal function in all other areas of daily living;14  
 

                                                
10

 Id.  
 
11

 Mayo Clinic, https://www.mayoclinic.org/diseases-conditions/mild-cognitive-impairment/ 
home/ovc-20206082, (last visited June 22, 2016).  
 
12

 : UCIMIND, UC Irvine Institute for Memory Impairments and Neurological Disorders, supra note 
9.  
 
13

 Id.  
 
14

 Emory University, http://www.alzheimers.emory.edu/healthy_aging/cognitive-skills-normal-
aging.html (last visited June 22, 2016).  

https://www.mayoclinic.org/diseases-conditions/mild-cognitive-impairment/home/ovc-20206082
https://www.mayoclinic.org/diseases-conditions/mild-cognitive-impairment/home/ovc-20206082
http://www.alzheimers.emory.edu/healthy_aging/cognitive-skills-normal-aging.html
http://www.alzheimers.emory.edu/healthy_aging/cognitive-skills-normal-aging.html
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Problems like depression, medication side-effects, vitamin B-12 
deficiencies or under-active thyroids mimic the symptoms of mild 
cognitive impairment.15 
 
While Mild Cognitive Impairment, Alzheimer's, and Dementia overlap, 
they have very different meanings.  As we age, each of us has some 
changes in our thinking and memory, sometimes coined "senior 
moments."  You may forget a person's name or a word, but recall it later 
in the day. You might misplace your glasses, keys, or wallet occasionally. 
Or maybe you find that you need to make lists more often to remember 
appointments or tasks. These changes in memory are generally minor 
and don't disrupt your ability to work, live independently, maintain normal 
activities and a social life.16 
 
MCI is used when cognitive changes (generally memory) are more 
frequent or exceed what's expected for an individual at a particular age. It 
can be thought of as a stage between normal forgetfulness due to age 
and the development of dementia.17 In some cases of MCI, however, 
memory problems may be minimal to mild, and hardly noticeable to the 
individual. In such cases, writing reminders and practicing specific 
strategies can help a person compensate for these mild changes.18 
 

B.  Alzheimer's Disease  
 

There are ten generally recognized signs that indicate someone may be 
suffering from Alzheimer's.  The Alzheimer's Association has published 
"Know the 10 Signs – Early Detection Matters."  A copy of this two-page 
informative questionnaire may help you determine if you or someone you 
care about may be in the early stages of Alzheimer's disease. A copy is 
located in the Appendix. 
 

C.  Dementia 
 

The term "dementia," while often used interchangeably with MCI or 
forgetfulness in general, is actually quite different.  Dementia is a clinical 
term and construct used to describe a decline in cognitive and behavioral 
skills that is severe enough to interfere with daily functioning and the 
ability to live independently. Dementia is a significant clinical finding 
insofar as it strongly implies that an individual is disabled in key aspects 
of everyday life and may no longer be able to carry out work functions.  
 

                                                
15

 Jane Brody, "When Lapses Are Not Just Signs of Aging," New York Times, (September 4, 
2011), http://www.nytimes.com/2011/09/06/health/06brody.html?_r=0.  
 
16

 Mayo Clinic, http://www.mayoclininc.org/dementia-definitions/expert-blog/bgp-20055922 (last 
visited June 22, 2016).  
 
17

 Id.  
 
18

 Id.  

http://www.nytimes.com/2011/09/06/health/06brody.html?_r=0
http://www.mayoclininc.org/dementia-definitions/expert-blog/bgp-20055922
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It is important to emphasize that dementia is a syndrome and not a 
specific disease. It is used as a general term to identify or label a decline 
in mental ability that is severe enough to interfere with daily functioning 
and the ability to live independently. Numerous conditions can potentially 
cause dementia besides neurodegenerative diseases, including brain 
tumors, brain injuries, nutrition deficiencies, infections, drug reactions and 
thyroid related disorders. Some of these dementias may be reversible but 
many are not.19 
 
The changes noticed as a result of Mild Cognitive Impairment are 
different from signs of dementia or other degenerative neurological 
diseases that are more progressed.  For a clearer understanding of these 
differences, see the Alzheimer's Association's chart entitled 
"Understanding the Differences between Normal Changes and a Potential 
Problem" located in the Appendix.  
 
In addition to the aforementioned articles which provide the general 
indicators of a problem, there are some markers which are more specific 
to lawyers and the work lawyers do, and when present may indicate the 
beginning or advancement of cognitive decline.  Concerns by colleagues, 
clients, judges, paralegals and others (e.g., the court reporter who has 
been covering this lawyer's depositions for years), and concerns about an 
older attorney's mental wellness are usually triggered when the lawyer's 
professional performance falls below what others have historically seen in 
this lawyer, and is at a lower level of performance than what is expected 
by the profession.   
 
Some examples of events or incidents which may trigger concerns 
include the following: 
 
1.  Deteriorating work performance. 
 

a. Being poorly prepared (inattention to details and not 
keeping current on developing law). 

 
b. Missed appointments/appearances. 
 
c. Making mistakes on files/cases. 
 
d. Difficulty/inability to effectively represent or articulate a 

client's interest or position. 
 
e. Difficulties managing one's own practice. 
 
f. Committing ethical violations such as double-billing for the 

same work. 

                                                
19

 ABA Commission on Lawyers Assistance Programs Committee Working Paper on Cognitive 
Impairment and Cognitive Decline, (April 2014), http://www.americanbar.org/content/dam/ 
aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.
pdf.  

http://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.pdf
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g. Billing large amounts of time for fairly basic tasks (i.e., 
preparation of general pleadings which don't have heavy 
substantive content). 

 

2.  Memory/cognitive difficulties. 
 

a. Exhibiting confusion. 
 

b. Short-term memory problems; forgetting conversations or 
details of cases or events. 

 

c. Repeating questions and requests for information 
frequently. 

 
d. Problems with comprehension and verbal expression. 
 
e. "Missed" objections due to forgetting applicable evidentiary 

rules. 
 

3.  Failures to communicate or respond to clients, opposing counsel 
or the courts. 

 
a. Failure to return telephone calls. 
 
b. Voicemail chronically full. 
 
c. Failure to reply to email or respond by mail. 
 
d. Failure to produce work product that has been promised 

(missed deadlines). 
 

4.  Irregular office hours. 
 
5.  Inappropriately dressed; poor grooming or hygiene.20  
 
6.  Emotional/behavioral signs of diminished capacity: 
 

a. Impulsivity. 
 
b. Anger outbursts, emotional lability and distress. 
 
c. Social inappropriateness. 
 
d. Apathy and indifference. 

 
e. Paranoia. 
 
f. Delusions/hallucinations.21 

                                                
20

 Mike Long, J.D., MSW, Attorney Counselor, Oregon Attorney Assistance Program, "Facing and 
Addressing Cognitive Impairment in our Colleagues," ABA COLAP Annual Meeting, San Diego, 
CA, (Oct. 10, 2013).  
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V.  OTHER FACTORS TO CONSIDER 
 

In addition to general cognitive decline due solely to aging, there are a number of 
other potential causes for a lawyer's declining or impaired performance one might 
not consider.  These include: 
 
A.  Medical/health challenges: Facing medical challenges such as cancer 

and the attendant treatments (surgery, chemotherapy, radiation, etc.); 
heart conditions, stroke, Parkinson's, MS and other neurological 
disorders. 

 
B.  Taking time off to face a medical challenge and after returning to practice 

being unable to catch-up or regain control of their practice. 
 
C.  Substance abuse/dependence or other addictions. 
 
D.  Care-giving responsibilities: Assuming a care-giving role for an aging 

parent, or an ill spouse, life partner or family member can drain one's 
energy. 

 
E.  Grief:  Grieving the loss of a spouse, life partner, child or loved one, or the 

loss of one's health and physical capacity. 
 
F.  Medication interactions (happens much more often than recognized).22 
 

VI.  IS IT COGNITIVE DECLINE OR SOMETHING ELSE? 
 

There are situations and conduct that may exacerbate the efficiency with which 
older adults process information, without actually being attributable to cognitive 
decline.  These include: 
 
A.  Medications which may produce side effects such as drowsiness and 

mental dullness; 
 
B.  Sensory changes which can interfere with the processing of information 

(e.g., loss of hearing which can affect whether or not someone's name is 
heard when introduced); 

 
C.  Health related changes such as arthritis and pain which can affect 

cognitive areas such as concentration and processing speed; and 
 
D.  Changes in mood such as depression and anxiety which can alter one's 

motivation to learn new information and to apply active strategies.23 

                                                                                                                                            
21

 Marson, J.D. Ph.D., Daniel, "Neuropsychological Assessment of the Senior Attorney: 
Conceptual and Clinical Aspects," 2015 ABA Commission on Lawyer Assistance Programs 
Annual Conference, (Oct. 2015). 
 
22

 Long, supra note 20.  
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The best way to determine the cause of memory lapses and other conditions 
which seem to evidence cognitive decline is for the party suspected of having the 
problems to make a visit to his primary care physician and/or a neurologist who 
can run tests, both cognitive and medical (hearing, vision, blood tests, brain CT 
scans, PET scans, MRIs, or a combination thereof) that will provide evidence-
based information on what is happening, and how best to treat it. As the 
Alzheimer's Association points out, early detection matters and more and better 
treatment options are becoming available each day. 
 

VII.  ETHICAL CONSIDERATIONS AND WHEN IT'S TIME TO START WINDING 
DOWN 

 
Cognitive impairment typically reveals itself in the violation of exactly the same 
rules as any other type of impairment including alcoholism, drug addiction, and 
severe clinical depression. The rules which are most often violated are the 
following: 
 
A.  Supreme Court Rule 3.130(1.1) Competence:   
 

A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, 
skill, thoroughness and preparation reasonably necessary 
for the representation. 
 
Comment 5:  Competent handling of a particular matter 
includes inquiry into and analysis of the factual and legal 
elements of the problem, and use of methods and pro-
cedures meeting the standards of competent practitioners. 
It also includes adequate preparation. 
 

B.  Supreme Court Rule 3.130(1.2)(a) Scope of Representation and 
Allocation of Authority Between Client and Lawyer:   

 
(a) Subject to paragraphs (c) and (d), a lawyer shall abide 
by a client's decisions concerning the objectives of 
representation and, as required by Rule 1.4, shall consult 
with the client as to the means by which they are to be 
pursued…. A lawyer shall abide by a client's decision 
whether to settle a matter. In a criminal case, the lawyer 
shall abide by the client's decision, after consultation with 
the lawyer, as to a plea to be entered, whether to waive 
jury trial and whether the client will testify.  

 
C.  Supreme Court Rule 3.130(3) Diligence:   
 

A lawyer shall act with reasonable diligence and 
promptness in representing a client. 
 

                                                                                                                                            
23

 Emory University, http://alzheimers.emory.edu/healthy_aging/cognitive-skills-normal-
aging.html, (last visited June 19, 2016).  

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwiCgZje7c_NAhWD6SYKHYRTAZcQFgghMAE&url=http%3A%2F%2Fc.ymcdn.com%2Fsites%2Fkybar.site-ym.com%2Fresource%2Fresmgr%2FSCR3%2FSCR_3.130_(1.1).pdf&usg=AFQjCNEsvlt9owZ6zf3QixNJULBx0jPhKw&sig2=MX5McXXxmnXA_9g6sZxzEQ&bvm=bv.125801520,d.eWE
https://www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.2).pdf
https://govt.westlaw.com/kyrules/Document/NEEA35170A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.3).pdf
http://alzheimers.emory.edu/healthy_aging/cognitive-skills-normal-aging.html
http://alzheimers.emory.edu/healthy_aging/cognitive-skills-normal-aging.html
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Comment 2: A lawyer's workload must be controlled so 
that each matter can be handled competently. 
 
Comment 3: Perhaps no professional shortcoming is more 
widely resented than procrastination. A client's interests 
often can be adversely affected by the passage of time or 
the change of conditions; in extreme instances, as when a 
lawyer overlooks a statute of limitations, the client's legal 
position may be destroyed. Even when the client's 
interests are not affected in substance, however, un-
reasonable delay can cause a client needless anxiety and 
undermine confidence in the lawyer's trustworthiness.  
 

D.  Supreme Court Rule 3.130(1.4) Communication:   
 

A lawyer shall:  
 
(1) promptly inform the client of any decision or 
circumstance with respect to which the client's informed 
consent, as defined in Rule 1.0(e), is required by these 
Rules;  
 
(2) reasonably consult with the client about the means by 
which the client's objectives are to be accomplished;  
 
(3) keep the client reasonably informed about the status of 
the matter;  
 
(4) promptly comply with reasonable requests for 
information; and  
 
(5) consult with the client about any relevant limitation on 
the lawyer's conduct when the lawyer knows that the client 
expects assistance not permitted by the Rules of 
Professional Conduct or other law. 
 
(b) A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions 
regarding the representation. 
 

E.  Supreme Court Rule 3.130(1.6)(a)  Confidentiality of Information:   
 

A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to 
carry out the representation or the disclosure is permitted 
by paragraph (b).  
 

  

https://www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.4).pdf
https://govt.westlaw.com/kyrules/Document/ND1D698604AED11DE84F3AC6364FA02C7?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.6).pdf
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F.  Supreme Court Rule 3.130(1.16)(a) Declining or Terminating 
Representation:   

 
Except as stated in paragraph (c), a lawyer shall not 
represent a client or, where representation has 
commenced, shall withdraw from the representation of a 
client if:  
 
(2) the lawyer's physical or mental condition materially 
impairs the lawyer's ability to represent the client. 
 

The Supreme Court rules also address the role (and potential culpability) of 
managing partners and supervisors. 

 
G.  Supreme Court Rule 3.130(5.1):  Responsibilities of a Partner or 

Supervisory Lawyer:  
 

(a) A partner in a law firm shall make reasonable efforts to 
ensure that the firm has in effect measures giving 
reasonable assurance that all lawyers in the firm conform 
to the Rules of Professional Conduct.  
 
(b) A lawyer having direct supervisory authority over 
another lawyer shall make reasonable efforts to ensure 
that the other lawyer conforms to the Rules of Professional 
Conduct.  
 
(c) A lawyer shall be responsible for another lawyer's 
violation of the Rules of Professional Conduct only if:  
 
(1) The lawyer orders or, with knowledge of the specific 
conduct, ratifies the conduct involved; or  
 
(2) The lawyer is a partner in the law firm in which the 
other lawyer practices, or has direct supervisory authority 
over the other lawyer, and knows of the conduct at a time 
when its consequences can be avoided or mitigated but 
fails to take reasonable remedial action.  
 

While there is not, at present, any direct Kentucky authority on point, the ABA 
has issued Ethical Opinion 03-429, "Obligations with Respect to Mentally 
Impaired Lawyer within the Firm," issued June 11, 2003, which explains how the 
firm should handle the situation when an attorney becomes mentally impaired 
(for reasons including age-related cognitive impairment). The opinion, in its 
entirety, is located at http://www.americanbar.org/content/dam/aba/migrated/cpr/ 
clientpro/03_429.authcheckdam.pdf, and is also cited in "Other Resources" 
below. 
 

  

https://www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
https://www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(5.1).pdf
http://www.americanbar.org/content/dam/aba/migrated/cpr/clientpro/03_429.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/cpr/clientpro/03_429.authcheckdam.pdf
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H.  Succession Planning or Winding Down 
 

The Kentucky Bar Association's Task Force on Closed or Abandoned 
Practices has prepared an excellent handbook which includes samples of 
forms which are helpful for the practitioner who is moving towards winding 
down and/or closing their practice.  The www.kybar.org website has a 
section dedicated to succession planning, including the most common 
scenarios and how to deal with them when closing a law practice.  There 
is a link to Kentucky's Closed and Abandoned Practices Handbook and 
numerous forms relevant to closing the law office at 
https://www.kybar.org/default.asp?page=closedpractice. 
 
Several other states have prepared extensive protocol for succession 
planning or winding down of the attorney's practice. Some other 
transitional planning resources are: 
 
1. American Bar Association, Succession Planning, available at 

http://www.americanbar.org/groups/professional_responsibility/reso
urces/lawyersintransition/successionplanning.html. 

 
2. North Carolina Transitioning Lawyers Commission, available at 

http://www.ncbar.org/members/committees/transitioning-lawyers-
commission/. 

 
3. Succession Planning Handbook for New Mexico Lawyers available 

at http://www.nmbar.org/NmbarDocs/forMembers/Succession/ 
SuccessionHandbook.pdf. 

 
4. West Virginia State Bar Succession Plans, available at http:// 

www.wvbar.org/wp-content/uploads/2012/04/succession.pdf.24 
 
When using resources from other venues, please remember that the 
requirements involved with succession planning are state-specific.  
Although these resources are an excellent starting point or supplement, 
any recommendations must be matched with the relevant Kentucky Rules 
of Professional Conduct to ensure that the ethical rules of Kentucky are 
being followed.   
 

VIII. ADDRESSING COGNITIVE DECLINE IN COLLEAGUES 
 

In 2014, the American Bar Association's Senior Lawyer Assistance Committee 
prepared a working (white) paper on cognitive impairment and cognitive decline 
in the senior attorney. The entire white paper can be found at 
http://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls
_colap_working_paper_on_cognitive_imp.authcheckdam.pdf.  
 
The paper includes the Cognitive Impairment Worksheet for Lawyer Assistance 
Programs which is a very detailed list of specific areas where decline is evident.  

                                                
24

 Resources cited from the 2015 ABA Commission on Lawyers Assistance Programs, "Past Your 
'Best by' Date? Helping Lawyers Face up to Their Mortality," (Oct. 2015). 

http://www.kybar.org/
https://www.kybar.org/default.asp?page=closedpractice
http://www.americanbar.org/groups/professional_responsibility/resources/lawyersintransition/successionplanning.html
http://www.americanbar.org/groups/professional_responsibility/resources/lawyersintransition/successionplanning.html
http://www.ncbar.org/members/committees/transitioning-lawyers-commission/
http://www.ncbar.org/members/committees/transitioning-lawyers-commission/
http://www.nmbar.org/NmbarDocs/forMembers/Succession/SuccessionHandbook.pdf
http://www.nmbar.org/NmbarDocs/forMembers/Succession/SuccessionHandbook.pdf
http://www.wvbar.org/wp-content/uploads/2012/04/succession.pdf
http://www.wvbar.org/wp-content/uploads/2012/04/succession.pdf
http://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls_colap_working_paper_on_cognitive_imp.authcheckdam.pdf
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A copy of the Worksheet is located in the Appendix. This is an excellent tool for 
assessing (generally, not medically) an individual's behavioral status.   
 

IX.  INTERVENING WITH THE LAWYER EXHIBITING COGNITIVE IMPAIRMENT 
AND/OR DECLINE 

 
A. Approaching the Impaired/Declining Lawyer 
 

1.   Partner with one or more individuals who the lawyer trusts, and 
who has/have firsthand observations of the lawyer's behavior that 
is raising concerns about the lawyer's continued competence to 
practice. 

 
2.   Consider utilizing the Cognitive Impairment Worksheet to gather 

and organize concerns regarding the impaired/declining lawyer 
(located in Appendix). 

 
3.   Have a non-confrontational meeting with the lawyer and the 

concerned individuals; actively avoid confrontation. 
 
4.   Starters/icebreakers: 
 

a. I am concerned about you because . . . . 
 
b. We have worked together for a long time, so I hope you 

won't think I'm interfering when I tell you I am worried 
about you . . . . 

 
c. I've noticed you haven't been yourself lately, and I'm 

concerned about how you are doing . . . . 
 

5. Get the lawyer to talk; listen to him; do not lecture. 
 
6. While listening, add responsive and reflective comments. 
 
7. Express concern with gentleness and respect. 
 
8. Share firsthand observations of the lawyer's objective behavior 

that is raising questions or causing concerns. 
 
9. Review the lawyer's good qualities, achievements and positive 

memories. 
 
10. Approach as a respectful and concerned colleague, not an 

authority figure. 
 
11. Act with kindness, dignity and privacy – not in crisis mode. 
 
12. If the lawyer is not persuaded that his/her level of professional 

functioning has declined or is impaired, suggest assessment by a 
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specific professional (in most instances, a neuropsychologist or 
neuropsychiatrist) and have contact information ready. 

 
13. Offer assistance and make recommendations for a plan that 

provides oversight (such as buddy system or part-time practice 
with co-counsel). 

 
14. Remember that this is a process, not a one-time event (just like 

recovery from an addiction). 
 

B. Dos and Don'ts: 
 

1. Do: 
 

a. Be direct, specific, and identify the problem. 
 
b. Speak from personal observations and experience; state 

your feelings. 
 
c. Report what you actually see. 
 
d. Be respectful and treat the lawyer with dignity. 
 
e. Act in a non-judgmental, non-labeling, non-accusatory 

manner. 
 
f. Offer to call the lawyer's doctor with observations. 
 
g. Refer for evaluation, and have resources at hand. 
 
h. Suggest alternative; inactive status, disability leave. 
 
i. Suggest the potential consequences for inaction:  mal-

practice or disciplinary complaints (have the appropriate 
Kentucky Supreme Court Rules handy, including the rules 
on impairment, diligence, preparation and communication). 

 
2. Don't: 
 

a. Ignore or do nothing. 
 
b. Include family, unless requested by the lawyer himself or 

herself. 
 
c. Insist or threaten the lawyer if he directs you to back off; 

simply attempt to discuss again at a later date. 
 

Adapted from the Texas Lawyer Assistance Program's The Senior Lawyer in 
Decline:  Transitions with Dignity – ABC's of Helping the Senior Lawyer in Need. 
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X.  ABATING COGNITIVE DECLINE 
 

A.  Compensating for or Slowing Down Age-Related Changes – Mental 
Activities 

 
As stated previously, scientists long held that as we age, our brain cells 
inevitably die off and are not replaced.  This perspective led to the belief 
that nothing could be done to alter the inevitable, and that cognitive 
decline was unavoidable.  We now know that certain interventions can 
sharpen cognitive processes.  According to Emory University's 
Alzheimer's Disease Research Center, the following lifestyle choices can 
actually change the way our brains age: 
 
1.  Reducing stress. 
 

Researchers have found that high stress levels impair learning 
and memory in both animals and humans.  Strategies to reduce 
stress such as exercise may be beneficial. 

 
2.  Maintaining good health. 
 

Regular visits to the doctor are critical to make sure that medical 
conditions which can themselves impair thinking are under good 
control.  In addition, possible interactions among medications 
should be evaluated by letting your physician know all of the 
medications you are taking, especially if not prescribed by that 
particular doctor.  A diet rich in fruits and vegetables containing 
antioxidants such as blueberries, strawberries, and broccoli as 
well as certain fats such as olive oil may be neuroprotective. 

 
3.  Keeping mentally stimulated. 
 

Studies have found that engaging in challenging cognitive tasks 
can protect against age-related declines in thinking and the risk of 
developing Alzheimer's disease. It is important to keep one 
stimulated through activities such as playing bridge, reading, and 
attending adult education courses.  [This is not typically an issue 
for the aging lawyer]. 

 
4.  Using active strategies. 
 

There is evidence that some of the difficulties in storing new 
memories are due to the fact that older persons do not 
spontaneously use strategies to encode this information.  When 
they do, age differences are weakened.  In addition, older adults 
demonstrate good recognition of new information when they are 
helped with cues to jog their memory.  Strategies that can be 
helpful to facilitate memory include following a routine (e.g., 
always putting one's keys in the same place), using external 
techniques (e.g., a calendar, a pill box), and taking more time to 
actively process new information (e.g., when introduced to 
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someone, pay extra attention and try to come up with an 
association to recall that person's name).25 

 
The cognitive benefits of exercising appear to last for a very long time. 
Recent published data showed that of the subjects studied (who took a 
treadmill test in their mid-twenties and then took the same test twenty-five 
years later), those subjects with the least decline in their cardio-
respiratory fitness level exhibited greater cognitive abilities. This included 
greater verbal memory, executive functioning (working memory capacity, 
analytical and critical reasoning skills, multi-tasking flexibility, planning, 
executing and problem-solving) and psychomotor speed (association 
between thinking and doing).26 
 
People who are active in their middle years and even those who begin 
exercising after hitting mid-life have lower risk of developing dementia 
and Alzheimer's disease in their old age than those who do not exercise.  
Interestingly,  cognitive benefits of leisure-time physical activity in mid-life 
were most prominent in overweight and obese persons.27 
 

B.  Compensating for or Slowing Down Age-Related Changes – Physical 
Activities and Diet 

 
Being sedentary is the most important signal for decay. 
Your body watches what you do, your physical behavior, 
every day, like a hawk. In nature, there is no reason to be 
sedentary except lack of food.   Keep in mind that decay is 
not biological aging. Decay is the dry rot caused by our 
modern, sedentary lifestyle. Decay comes from turning on 
the TV when the sun is out. From every drive to a fast-food 
place to get a supersize order of fries or a soft drink full of 
sugar and caffeine. From riding around the golf course in 
an electric cart. From sitting home alone.28  – Charles 
Crowley, Younger Next Year 

 
There is increasing evidence to suggest that physical activity has a 
protective effect on brain functioning in older adults. To date, no 
randomized controlled trial (RCT) has shown that regular physical activity 
prevents dementia, but recent RCTs suggest an improvement of cognitive 
functioning in persons involved in aerobic programs, and evidence is 

                                                
25

 Id.  
 
26

 N. Zhue, et. al., "Cardiorespiratory Fitness and Cognitive Function in the Middle Age:  The 
CARDIA Study," Neurology, 82 (15), 1339-1346 (Apr. 2014). 
 
27

 A. Tolppanen et. al., "Leisure-time Physical Activity from Mid- to Late Life, Body Mass Index, 
and Risk of Dementia," Alzheimer's & Dementia DOI: 10.1016/j.jalz.2014.01.008 (2014), 
http://dx.doi.org/1.1016/j.jalz.2014.01.008.  
 
28

 Crowley, Esq., Chris, Lodge, Henry S., Gail, Sheehy (Forward), Younger Next Year for 
Women: Stay Strong, Fit, and Sexy until You're 80 and Beyond, Workman Publishing Company, 
1 Reprint Edition, 41-42 (2007). 

http://dx.doi.org/1.1016/j.jalz.2014.01.008
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accumulating to show the benefits of regular exercise and future 
prevention of Alzheimer disease may be linked to lifestyle habits such as 
physical activity.29 
 

Research with humans has . . . demonstrated that physical 
activity increases the number of connections between 
brains cells as well as maintains the old connections. 
These new connections are vital to healthy cognition which 
includes awareness, perception, reasoning, and judgment. 
In a year-long study, sixty-five older people were divided 
into two groups; the first group exercised daily doing an 
aerobic program of walking for forty minutes while the 
second group did a nonaerobic program of stretching and 
toning exercises. After the study finished, the aerobic 
walking group showed improved connectivity in the part of 
the brain that impacts daydreaming, envisioning the future, 
and recalling the past. This group also improved on 
planning, organizing, strategizing, paying attention to and 
remembering details.30 

 
Anecdotally, there are hundreds of articles and studies which directly 
correlate improved brain functioning to physical activity. Developing a 
yoga and meditation practice improves brain functioning, too.31  There is 
too much information to ignore at this point.  Think about it, the older 
people you know who are the most mentally competent are probably 
those who are also still physically active. 
 
Just ask Barbourville attorney Sam Davies about his "Aunt E", who just 
recently passed away at 105 years old and who was perfectly sound 
mentally and in excellent physical health up until her passing. She 
attributed her excellent health and mental soundness to three principles: 
 
1. Exercise properly; 
 
2. Eat properly; and  
 
3. Don't worry; worrying is a waste of time. 
 
At age 104, Aunt E walked every single day.  She ate out twice a day, but 
always made good food choices.  Aunt E developed a "bad knee" at age 

                                                
29

 Y. Rolland, G. Abellan van Kan, B. Vellas, "Healthy Brain Aging: Role of Exercise and Physical 
Activity," Clin. Geriatr. Med.,  26,75-87 (2010). 
 
30

 Emory University, http://alzheimers.emory.edu/healthy_aging/index.html (last visited June 22, 
2016). 
 
31

 B.I. Froeliger, E.L. Garland, F.J. McCleron, "Yoga Meditation Practitioners Exhibit Greater Gray 
Matter Volume and Fewer Reported Cognitive Failures: Results of a Preliminary Voxel-Based 
Morphometric Analysis," Evid Based Alternate Med. 2012; 2012:821307. Doi: 
10.1155/2012/821307. Epub 2012 Dec 5, found online at http://www.ncbi.nlm.nih.gov/ 
pubmed/23304217 (last visited June 23, 2016) 

http://alzheimers.emory.edu/healthy_aging/index.html
http://www.ncbi.nlm.nih.gov/pubmed/23304217
http://www.ncbi.nlm.nih.gov/pubmed/23304217
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104-1/2.  She still exercised every day, but did so within her home, rather 
than walking outside. It was her choice, though. At 104, she was still 
making wise decisions.32 
 
At age 105, Aunt E still lived in her home, and although she refused to 
have a healthcare worker, she would allow a "personal assistant."  One 
night, she and her assistant were up late watching Gone with the Wind, 
and afterwards she told Sam that she had changed the third principle 
from "don't worry" to "frankly, just don't give a damn." She still had a 
sense of humor at 105.  At her 100th birthday party, former Circuit Judge 
Lewis Hopper offered that anyone with good sense knew better than to 
ask Aunt E if she wanted a ride.  Isn't that the "senior citizen" we want to 
be? 
 
On this topic, there are two inspiring books. Younger Next Year:  Live 
Strong, Fit, and Sexy Until You're 80 and Beyond and the female 
counterpart, Younger Next Year for Women:  Live Strong, Fit, and Sexy 
until You're 80 and Beyond. The books discuss the seemingly 
unequivocal evidence that movement preserves your brain and your 
body.  The book is co-authored by New York City litigation attorney Chris 
Crowley, who was a partner at Davis, Polk & Wardwell before his 
retirement and by Dr. Henry S. "Harry" Lodge, a New York City Board-
certified internal medicine physician who is deeply committed to the role 
of a healthy lifestyle in medical care. I dare you to read either of these 
books, and then try to make excuses for poor lifestyle choices. The 
attorney and the doctor delve into the profoundly harmful effects of 
prolonged stress, sedentary lifestyle and poor food choices on our well-
being.  In the words of British statesman Edward Stanley, "[T]hose who 
think they have no time for bodily exercise will sooner or later have to find 
time for illness." 
 

XI.  CONCLUSION 
 

Whether we are prepared or not, we as a bar are aging, and we must adapt our 
lifestyles and our practices accordingly. The clock is ticking. As younger 
attorneys, decisions can be made as to the age at which a reasonable retirement 
is achievable (i.e., investing for retirement beginning at an early age); maintaining 
our health by making better food and exercise choices; and determining how we 
will choose to relieve our (inevitable) stress. For middle-aged attorneys, it may 
take more hustle, but these things can still be achieved, they just might take a bit 
more proactive action to make up for lost time. 
 
Making financial decisions that allow retirement at a reasonable age, as well as 
preparing a succession plan that allows us to leave the practice of law in a 
streamlined and efficient manner when the time is right, will provide peace of 
mind. It will also provide comfort in knowing that when the time comes to pass 

                                                
32

 See also, Kristine Yaffe M.D. et. al., "A Prospective Study of Physical Activity and Cognitive 
Decline in Elderly Women Who Walk," Arch Intern Med. 161(14), 1703-08 (2001), 
Doi:10.1001/archinte.161.14.1703. 
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the torch, we will be ready to do so with dignity and grace, and that the only 
legacy we will leave is that of our good works and fine lawyering skills.   
 
Changes made today will forever alter the course of our mental and physical 
health.  As lawyers who are moving into middle and older age, there are choices 
to be made as to whether we will continue with either the bad or good habits we 
have settled into over the past few decades. Will we continue to relieve stress 
with alcohol or other substances like pills or food?  Will we continue to make food 
choices that we can practically feel squeezing our arteries closed? Will we 
remain sedentary, or will we start moving? Remarkably, every one of these 
choices will impact our mental and physical well-being as we age. 
 
There is no magic pill, bullet or choice which will prevent aging.  But aging is not 
decay. Decay is what happens when we don't make good choices, and it is 
almost never too late to reverse at least some of the decay and halt further 
decay. There are, of course, health issues that will beset us, which cannot 
always be prevented. However, meeting these health crises with a mind and 
body that are otherwise healthy, and in good physical condition, surely improves 
our likelihood of a good outcome, and improves our mental functioning 
throughout the course of the illness.   
 
Now is the time for us to change what's not working.  Now is the time to commit 
to creating a better ending to our story.  We have the information to prepare for 
an ending to our legal career that will allow us to transition with dignity and grace, 
and to spend those precious golden years in good health, both mentally and 
physically. 
 

XII.  OTHER RESOURCES 
 

A. ABA Model Rules of Professional Conduct 
 

1. 1.16 (Confidentiality of Information) Rule   Comment   State 
Adoption/Variation. 

 
2. 8.3 (Reporting Professional Misconduct) Rule   Comment   State 

Adoption/Variation. 
 

B. Ethics Opinions 
 

1. ABA Formal Opinion 03-429 – Obligations with respect to mentally 
impaired lawyer in the firm. 

 
2. ABA Formal Opinion 03-431 – Lawyer's duty to report rule 

violations by another lawyer who may suffer from disability or 
impairment. 

 
3. Kansas 2014 Legal Ethics Opinion 14.01 – Duty to report attorney 

memory lapses. 
 
4. North Carolina 2013 Formal Ethics Opinion 8 – Responding to the 

mental impairment of firm lawyer. 

http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_6_confidentiality_of_information.html
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_6_confidentiality_of_information/comment_on_rule_1_6.html
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_1_16.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_1_16.authcheckdam.pdf
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_8_3_reporting_professional_misconduct.html
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_8_3_reporting_professional_misconduct/comment_on_rule_8_3.html
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_8_3.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_8_3.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_formal_opinion_03_429.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_formal_opinion_03_431.authcheckdam.pdf
http://c.ymcdn.com/sites/www.ksbar.org/resource/resmgr/files/898595_1.pdf
http://www.ncbar.com/ethics/
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5. National Association of Paralegal Association, Inc. (NFPA) – 

Opinion 08-01 – Paralegal's obligations and responsibilities when 
an attorney becomes impaired due to age or disability. 

 
6. Health Issues and Grey Matters: Perspectives on Aging Lawyers 

and Cognitive Impairment (Scott R. Mote, JD Executive Director 
Ohio Lawyers Assistance Program, Inc. Columbus, Ohio). 

 
7. National Organization of Bar Counsel/Association of Professional 

Responsibility Lawyers/ABA Commission on Lawyer Assistance 
Programs Second Joint Committee on Aging Lawyers Final 
Report (2014). 

 
C. Articles 
 

1. "A Wellness Guide for Senior Lawyers and their Families, Friends 
and Colleagues" (State Bar of California). 

 
2. "Ready or Not: When Colleagues Experience Cognitive Decline" 

(Cliff Collins, Oregon State Bar Bulletin, Nov. 2014). 
 
3. "The Graying of the Profession: The Ethical Implications of Aging" 

(Ambar Hollister, Oregon State Bar Bulletin, Nov. 2014). 
 
4. "Aging Population of Lawyers Means Colleagues Need to Keep 

Watchful Eye" (Kendra L. Basner, Lawyers' Manual on 
Professional Conduct, 30 Law. Man. Prof. Conduct 637, 
September 24, 2014). 

 
5. "The Other Generational Issue: Aging Lawyers" (Katherine Erwin, 

2 Civility, July, 2014). 
 
6. "Older Persons and Compromised Decisional Capacity: The Role 

of Public Policy in Defining and Developing Core Professional 
Competencies" (Marshall B. Kapp, Social Science Research 
Network, 26 Journal of Aging and Social Policy, 2014). 

 
D. Educational Programs 
 

Grey Matters: Perspectives on Aging Lawyers and Cognitive 
Impairment (ABA CLE: August 2013). 

http://www.paralegals.org/associations/2270/files/Ethics_Opinion_08_01.pdf
https://downloads.ohiobar.org/conventions/convention2014/204HealthIssuesforSeniorLawyers.pdf
https://downloads.ohiobar.org/conventions/convention2014/204HealthIssuesforSeniorLawyers.pdf
http://nobc.roundtablelive.org/Resources/Documents/NOBC.APRL.CoLAP.FINAL.REPORT.pdf
http://nobc.roundtablelive.org/Resources/Documents/NOBC.APRL.CoLAP.FINAL.REPORT.pdf
http://nobc.roundtablelive.org/Resources/Documents/NOBC.APRL.CoLAP.FINAL.REPORT.pdf
http://nobc.roundtablelive.org/Resources/Documents/NOBC.APRL.CoLAP.FINAL.REPORT.pdf
http://ethics.calbar.ca.gov/Ethics/SeniorLawyersResources/Publications/WellnessGuide.aspx
http://ethics.calbar.ca.gov/Ethics/SeniorLawyersResources/Publications/WellnessGuide.aspx
https://www.osbar.org/publications/bulletin/14nov/decline.html
http://www.osbar.org/publications/bulletin/14nov/barcounsel.html
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/current_reports_article_on_aging_lawyers_sept_2014.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/current_reports_article_on_aging_lawyers_sept_2014.authcheckdam.pdf
http://www.2civility.org/the-other-generational-issue-aging-lawyers/
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2425253
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2425253
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2425253
http://shop.americanbar.org/eBus/Store/ProductDetails.aspx?productId=220663
http://shop.americanbar.org/eBus/Store/ProductDetails.aspx?productId=220663


Understanding the Differences between Normal Change and a Potential Problem 

Capabilities Stable over time Normal changes with age Changes with dementia* 

Intelligence 

Education and experience 

based knowledge 

Fluid knowledge becomes harder to 

build and retain. 

Memory loss, especially recently 

learned information 

Memory Remote, or long-term, memory Short-term memory declines. 

Difficulty recalling recent 

conversations and other short-term 

memories 

Attention Ability to focus on a single task Multitasking becomes harder. 

Great difficulty with multitasking, and 

even with accomplishing simple tasks 

Language Basic vocabulary Word finding takes longer. 

Increased struggles with vocabulary 

and difficulty following or joining in a 

conversation 

Problem solving Experience-based reasoning 

New/unique problems are harder to 

solve. 

Tasks such as balancing a 

checkbook or following a recipe may 

become much more difficult. 

*Source: Alzheimer’s Association.
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10 EARLY SIGNS AND SYMPTOMS OF ALZHEIMER'S1 
Reprinted with permission from Alzheimer's Association  

 
 
 
Memory loss that disrupts daily life may be a symptom of Alzheimer's or another 
dementia.  Alzheimer's is a brain disease that causes a slow decline in memory, thinking 
and reasoning skills.  These are 10 warning signs and symptoms.  Every individual may 
experience one or more of these signs in a different degree.  If you notice any of them, 
please see a doctor.  
 
1.  MEMORY LOSS THAT DISRUPTS DAILY LIFE 
 

One of the most common signs of Alzheimer's is memory loss, especially 
forgetting recently learned information.  Others include forgetting important dates 
or events; asking for the same information over and over; increasingly needing to 
rely on memory aids (e.g., reminder notes or electronic devices) or family 
members for things they used to handle on their own.  
 
What's a typical age-related change? 
 
Sometimes forgetting names or appointments, but remember them later.  
 

2.  CHALLENGES IN PLANNING OR SOLVING PROBLEMS 
 

Some people may experience changes in their ability to develop and follow a 
plan or work with numbers.  They may have trouble following a familiar recipe or 
keeping track of monthly bills.  They may have difficulty concentrating and take 
much longer to do things than they did before.  
 
What's a typical age-related change? 
 
Making occasional errors when balancing a checkbook.  
 

3.  DIFFICULTY COMPLETING FAMILIAR TASKS AT HOME, AT WORK OR AT 
LEISURE 

 
People with Alzheimer's often find it hard to complete daily tasks.  Sometimes, 
people may have trouble driving to a familiar location, managing a budget at work 
or remembering the rules of a favorite game.  
 
What's a typical age-related change? 
 
Occasionally needing help to use the settings on a microwave or to record a 
television show.  
 

  

                                                
1
 http://alz.org/10-signs-symptoms-alzheimers-dementia.asp (last visited on 07/05/2016). 

http://alz.org/10-signs-symptoms-alzheimers-dementia.asp
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4.  CONFUSION WITH TIME OR PLACE 
 

People with Alzheimer's can lose track of dates, seasons and the passage of 
time.  They may have trouble understanding something if it is not happening 
immediately.  Sometimes they may forget where they are or how they got there.  
 
What's a typical age-related change? 
 
Getting confused about the day of the week but figuring it out later. 
 

5.  TROUBLE UNDERSTANDING VISUAL IMAGES AND SPATIAL 
RELATIONSHIPS 

 
For some people, having vision problems is a sign of Alzheimer's.  They may 
have difficulty reading, judging distance and determining color or contrast, which 
may cause problems with driving.  
 
What's a typical age-related change? 
 
Vision changes related to cataracts.  
 

6.  NEW PROBLEMS WITH WORDS IN SPEAKING OR WRITING 
 

People with Alzheimer's may have trouble following or joining a conversation.  
They may stop in the middle of a conversation and have no idea how to continue 
or they may repeat themselves. They may struggle with vocabulary, have 
problems finding the right word or call things by the wrong name (e.g., calling a 
"watch" a "hand-clock"). 
 
What's a typical age-related change? 
 
Sometimes having trouble finding the right word.  
 

7.  MISPLACING THINGS AND LOSING THE ABILITY TO RETRACE STEPS 
 

A person with Alzheimer's disease may put things in unusual places.  They may 
lose things and be unable to go back over their steps to find them again.  
Sometimes, they may accuse others of stealing.  This may occur more frequently 
over time.  
 
What's a typical age-related change? 
 
Misplacing things from time to time and retracing steps to find them. 

 
8.  DECREASED OR POOR JUDGEMENT 
 

People with Alzheimer's may experience changes in judgment or decision-
making.  For example, they may use poor judgment when dealing with money, 
giving large amounts to telemarketers.  They may pay less attention to grooming 
or keeping themselves clean.  
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What's a typical age-related change? 
 
Making a bad decision once in a while.  
 

9.  WITHDRAWAL FROM WORK OR SOCIAL ACTIVITIES 
 

A person with Alzheimer's may start to remove themselves from hobbies, social 
activities, work projects or sports.  They may have trouble keeping up with a 
favorite sports team or remembering how to complete a favorite hobby.  They 
may also avoid being social because of the changes they have experienced.  
 
What's a typical age-related change? 
 
Sometimes feeling weary of work, family and social obligations.  
 

10.  CHANGES IN MOOD AND PERSONALITY 
 

The mood and personalities of people with Alzheimer's can change.  They can 
become confused, suspicious, depressed, fearful or anxious.  They may be 
easily upset at home, at work, with friends or in places where they are out of their 
comfort zone.  
 
What's a typical age-related change? 
 
Developing very specific ways of doing things and becoming irritable when a 
routine is disrupted. 
 

WHAT TO DO IF YOU NOTICE THESE SIGNS 
 
If you notice any of the 10 Warning Signs of Alzheimer's in yourself or someone you 
know, don't ignore them.  Schedule an appointment with your doctor.  
 
With early detection, you can:  Get the maximum benefit from available treatments – You 
can explore treatments that may provide some relief of symptoms and help you maintain 
a level of independence longer.  You may also increase your chances of participating in 
clinical drug trials that help advance research.  

 
 

 
 

 
  



1-362 
 

 



 

1-363 
 

COGNITIVE IMPAIRMENT WORKSHEET FOR LAWYER ASSISTANCE PROGRAMS 
Reprinted with permission from the ABA Commission on Lawyer Assistance Programs 

 

 
 

Attorney Name:       

Place of Interview:     

Date of Interview:    

 

Observational Signs & Symptoms: 
 

Behavioral Functioning at Work Observations 

Practice management 

 Deteriorating performance at work 

 Making mistakes on files / cases 

 Difficulties functioning without the help of a 

legal assistant / other lawyers 

 Committing obvious ethical violations 

 Failing to remain current re changes in law; 
over‐relying on experience 

 Exhibiting confusion re timelines, deadlines, 

conflicts, trust accounting 

 

Appearance / dress 

 Inappropriately dressed 

 Poor grooming / hygiene 

 

Interpersonal disinhibition 

 Making sexually inappropriate statements 
that are historically uncharacteristic for the 
lawyer 

 Engaging in uncharacteristically 
sexually inappropriate behavior 

 Disinhibition in other nonsexual behaviors 

 

Self awareness 

 Denial of any problem 

 Exhibits / expresses highly defensive beliefs 

 Feels others out "to get" him/her, organized 

against him/her 

 

Significant changes in characteristic routine at 
work 
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Cognitive Functioning Observations 

Short‐term memory problems (reduced ability to 

manipulate information in ST memory) 

 Forgets conversations, events, details of 
cases 

 Repeats questions and requests for 
information frequently 

 

Executive functioning (slower and less accurate in 

shifting from one thought or action to another) 

 Trouble staying on task / topic 

 Trouble following through and getting things 
done in a reasonable time 

 

Lack of mental flexibility 

 Difficulty adjusting to changes 

 Difficulty understanding alternative or 

competing legal analysis, positions 

 

Language related problems 

 Comprehension problems 

 Problems with verbal expression 
o Difficulty finding the correct word to 

use 
o Circumstantiality (providing a lot of 

unnecessary details; taking a long 
time to get to the point) 

o Tangentiality (getting distracted and 

never getting back to the point) 

 

Disorientation 

 Confused about date / time sensitive tasks 

 Missing deadlines for filing legal documents 

 

Attention / concentration (problems with dividing 

attention, filtering out noise and shifting attention) 

 Lapses in attention 

 Overly distractible 

 

 
 

Emotional functioning Observations 

 

 Emotional distress 

 Emotional lability (rapidly changing swings in 
mood and emotional affect): 
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Mitigating / Qualifying Factors Affecting Observations 

Stress, Grief, Depression, Recent Events affecting stability of client: 

Medical Factors / medical conditions: 

o Sensory functioning (hearing / vision loss) 

o Family history of dementia 

o Substance abuse / dependence 

o Hypertension 

o Stroke history 

o Thyroid disease 

o Chemotherapy 

o Sleep apnea 

o Prescription medications 

o High cholesterol 

o       

o    

Other Observations / Notes of Functional Behavior 



10 
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PRELIMINARY CONCLUSIONS ABOUT COGNITIVE FUNCTIONING 

 

 Intact – No or very minimal evidence of diminished cognitive functioning: 

 

 Mild problems ‐ Some evidence of diminished cognitive functioning: 

 

 More than mild problems ‐ Substantial evidence of diminished cognitive functioning: 

 

 Severe problems – Lawyer lacks cognitive capacity to practice law: 

 

 

Adapted from the Capacity Worksheet for Lawyers, Assessment of Older Adults with 

Diminished Capacity: A Handbook for Lawyers, by the ABA Commission on Law and 

Aging and the American Psychological Association (2005). 
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FEDERAL COURT CASE LAW UPDATE 
Lori J. Alvey 

 
 
 

I. SIXTH CIRCUIT COURT OF APPEALS 
 

A. ADA 
 

Babcock v. Michigan, 812 F.3d 531 (6th Cir. 2016) 
 
Plaintiff, a disabled state attorney, worked in an office complex in Detroit 
that houses state offices, the state court of appeals, and private retail 
outlets.  Michigan Strategic Fund, a public entity, owns the building, which 
is leased by the state of Michigan.  Plaintiff filed suit under the Americans 
with Disabilities Act and the Rehabilitation Act, arguing the building's 
design features denied her equal access to her place of employment.  
The district court dismissed the claim, holding Plaintiff failed to identify a 
service, program, or activity of a public entity from which she was 
excluded or denied a benefit. The Sixth Circuit affirmed. "[F]acility 
accessibility is not, standing alone, a cognizable claim under Title II's 
private right of action; rather, the inquiry is tied to whether that facility's 
inaccessibility interferes with access to public services, programs, or 
activities."1 Plaintiff was without standing to raise a claim that she was 
denied access to the state courts located in the building. She "did not 
allege that she sought to observe court proceedings, that her employment 
required access to the courts, or that she was otherwise denied a 
concrete opportunity to engage in the judicial process."2 

 
B. Administrative Law 
 

Herr v. U.S. Forest Service, 803 F.3d 809 (6th Cir. 2015) 
 
Plaintiffs purchased one of ten private lots located on a Michigan lake in 
2010 after vacationing annually there for years. The bulk of the lake is 
located within a federally protected wilderness area overseen by the U.S. 
Forest Service. Motorized vehicles are prohibited on the portion of the 
lake within the protected area under 16 U.S.C. §1133(c), (d)(1).  A Forest 
Service agency rule states this restriction applies to both private 
landowners and the general public inside the protected zone.  However, 
the Forest Service only began enforcing the restriction against motorized 
vehicles used by private landowners in 2013. In 2014, Plaintiffs filed suit 
under the APA to enjoin the Forest Service from enforcing the motorboat 
restriction against them.3 They argued that lakefront property owners 

                                                           
1
 Id. at 536. 

 
2
 Id. at 539. 

 
3
 See 5 U.S.C. §702. 

 

https://www.law.cornell.edu/uscode/text/16/1133
https://www.law.cornell.edu/uscode/text/5/702
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have a property right to use the entire surface of the lake for boating and 
sailing under state law,4 and that under federal law, the Forest Service's 
authority over the lake is subject to valid existing rights.5 The district court 
dismissed the complaint for lack of jurisdiction, holding the limitations 
period governing the action was jurisdictional, the six-year limitations 
period started when the Forest Service issued its order in 2007, and the 
limitations period ended in 2013, one year before Plaintiffs filed suit.  On 
appeal, the Sixth Circuit held the statute of limitations in 28 U.S.C. 
§2401(a) does not limit a federal court's subject-matter jurisdiction, citing 
the recent U.S. Supreme Court decision in U.S. v. Kwai Fun Wong.6 It 
also held the limitations period did not begin to run until Plaintiffs 
purchased their property in 2010. "Only at that point could [Plaintiffs] meet 
both requirements to bring this lawsuit under the APA by pleading final 
agency action and an injury to their property rights under the Michigan 
Wilderness Act. Only at that point did their 'right of action' under the APA 
'accrue[].'"7 The Court reversed and remanded for further proceedings 
consistent with its opinion. 

 
C. Affordable Care Act 
 

Michigan Catholic Conference v. Burwell, 807 F.3d 738 (6th Cir. 2015). 
The U.S. Supreme Court granted certiorari, vacated this judgment, and 
remanded to the Sixth Circuit in light of the Supreme Court decision in 
Zubik v. Burwell, 136 S.Ct. 1557 (2016),8 summarized infra. 
 
Under the Patient Protection and Affordable Care Act (ACA), religious 
employers, employers with fewer than fifty employees, and grandfathered 
plans are exempt from the Act's contraception mandate. Non-profit 
entities and closely held corporations who object to the mandate on 
religious grounds can seek an accommodation that insulates them from 
the contraception provision process. Plaintiffs in this case are religious 
employers eligible for the exemption and non-profit entities eligible for the 
accommodation. They sought a preliminary injunction, arguing the ACA 
was being enforced in violation of their rights under the Religious 
Freedom Restoration Act, the First Amendment, and the APA.  The Sixth 
Circuit upheld the district courts' denial of Plaintiffs' request for the 
preliminary injunction.9  The U.S. Supreme Court granted Plaintiffs' 
petition for a writ of certiorari, vacated the Sixth Circuit's judgment, and 
remanded the case for consideration in light of Burwell v. Hobby Lobby 

                                                           
4
 People v. Hulbert, 91 N.W. 211, 211-12, 218 (Mich. 1902). 

 
5
 Mich. Wilderness Act, §5, 101 Stat. 1274, 1275; see 36 C.F.R. §293.3. 

 
6
 135 S.Ct. 1625 (2015). 

 
7
 Id. at 819; see 28 U.S.C. §2401(a). 

 
8
 Michigan Catholic Conference v. Burwell, 2016 WL 932712 (May 23, 2016). 

 
9
 Mich. Catholic Conference & Catholic Family Services v. Burwell, 755 F.3d 372 (6

th
 Cir. 2014). 

 

https://www.law.cornell.edu/uscode/text/28/2401
https://www.law.cornell.edu/uscode/text/28/2401
https://www.law.cornell.edu/supremecourt/text/13-1074
http://www.supremecourt.gov/opinions/15pdf/14-1418_8758.pdf
https://www.law.cornell.edu/supremecourt/text/13-354
https://www.law.cornell.edu/cfr/text/36/293.3
https://www.law.cornell.edu/uscode/text/28/2401
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Stores, Inc.10  On remand, the Sixth Circuit again affirmed the district 
courts' judgments denying Plaintiffs' request for a preliminary injunction. It 
re-issued and reaffirmed its prior opinion in order to address all remaining 
issues.  Distinguishing Hobby Lobby, the Court stated the issue in the 
instant case is fundamentally different – "whether an entity's decision not 
to provide [contraceptive] coverage by exercising an accommodation is, 
by itself, a violation of that entity's religious beliefs."11 The U.S. Supreme 
Court expressly stated it was not ruling on the accommodation's legality in 
Hobby Lobby.12 The Sixth Circuit joined the D.C., Third, Fifth, Seventh, 
and Tenth Circuits in upholding the accommodation. "These cases 
highlight the multitude of reasons why Plaintiffs' arguments in this case 
fail: because there is an underlying federal obligation to provide 
contraceptive coverage, because the opt-out is hardly a burden at all 
(much less a substantial burden), because the whole point of a federal 
religious accommodation is to accommodate the beliefs of the religious 
organizations with the valid legislative policy goals set forth by 
Congress."13 

 
D. Arbitration 
 

Richmond Health Facilities v. Nichols, 811 F.3d 192 (6th Cir. 2016) 
 
When Decedent was admitted to a nursing home, he signed an 
agreement with the home stating any dispute he had with the facility, 
including wrongful death, would be subject to arbitration. Before his 
death, Decedent filed an action in state court regarding the care he 
received at the home.  Plaintiffs in the instant action took over the nursing 
home in July 2012, and Decedent died in October 2012.  Defendant, the 
administratrix for Decedent's estate, filed an amended complaint in state 
court for wrongful death and other claims. Plaintiffs thereafter filed an 
action in federal court to compel arbitration under the FAA pursuant to the 
agreement Decedent signed and to enjoin the state court action.  
Defendant argued that arbitration of the wrongful death claim is not 
required under Ping v. Beverly Enterprises, Inc.14 Plaintiffs argued the 
FAA preempts the portion of Ping relevant to the instant case. The district 
court held the FAA does not preempt Ping and denied the motion to 
compel arbitration of the wrongful death claim.  It granted the motion as to 
Plaintiffs' other claims and stayed the case until arbitration of those claims 
ended.  Plaintiffs appealed, and the Sixth Circuit affirmed.  It held that 
under Ping, Defendant is not required to arbitrate the wrongful death 
claim because the claim is independent from the agreement signed by 
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Decedent and the nursing home. "[Decedent] possessed 'no cognizable 
legal rights in the wrongful death claim[] arising upon [his] demise' when 
he signed the Agreement… Accordingly the Agreement cannot be 
enforced against wrongful-death beneficiaries."15 The Court also held 
Ping is not preempted by the FAA under AT&T Mobility LLC v. 
Concepcion.16  Ping does not prohibit the arbitration of all wrongful death 
claims, and it does not burden arbitration in the same way as the 
California law at issue in Concepcion. 

 
E. Bankruptcy 
 

1. In re Baker, 791 F.3d 677 (6th Cir. 2015). 
 

Debtors failed to disclose their interest in a cause of action on 
their bankruptcy schedule in Chapter 13 proceedings.  The case 
was converted to a Chapter 7 liquidation proceeding in May 2008, 
and the Debtors received a discharge of their debts in August 
2008.  After learning about the cause of action, the Trustee moved 
to reopen the bankruptcy case, claiming the cause of action was 
property of the bankruptcy estate.  The bankruptcy court reopened 
the case in November 2013, and the debtors filed an amended 
schedule disclosing the cause of action and listing its value at $3 
million.  Each debtor claimed a $5,300 wildcard exemption in the 
cause of action under 11 U.S.C. §522(d)(5).  The trustee filed an 
objection to the amended exemptions, arguing the debtors acted 
fraudulently and in bad faith by failing to list the cause of action as 
estate property while the bankruptcy case was open. The 
bankruptcy court denied the trustee's objections. The court held 
the Supreme Court's decision in Law v. Siegel17 precluded it from 
using its equitable powers to deny an exemption as a sanction for 
debtor misconduct. It alternatively held the objection was waived 
because it was not made within thirty days of the amendments.  
The district court affirmed, and the trustee appealed. The Sixth 
Circuit held that under Siegel, "bankruptcy courts do not have 
authority to use their equitable powers to disallow exemptions or 
amendments to exemptions due to bad faith or misconduct."18 It 
also agreed with the district court's conclusion that the trustee 
waived his Rule 1009(a) argument by failing to timely raise it in his 
objection.   
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2. In re Matteson, 535 B.R. 156 (B.A.P. 6th Cir. 2015). 
 

Debtors filed for Chapter 13 relief in 2010.  They listed Bank of 
America on Schedule D as a creditor with five mortgage loans 
secured by liens on three parcels of real property. Debtors' 
Chapter 13 plan provided for the curing of any default and 
maintenance of ongoing payments on all five mortgage loans 
pursuant to 11 U.S.C. §1322(b)(5). The plan stated that a creditor 
must file a proof of claim in order to receive distributions under the 
plan.  At the time their petition was filed, Debtors were current on 
the two mortgages at issue in this case. By the time the 
bankruptcy court confirmed their plan, both loans were one month 
in arrears.  The court's order confirming the plan listed each of the 
Bank's mortgages as "long term" debts provided for under 11 
U.S.C. §1322(b)(5).  Bank of America did not file a proof of claim 
for the two mortgages, as its practice was to file proofs of claim 
only if and when a debtor was in arrears at the time the 
bankruptcy case commenced.  The Trustee made no payments on 
the mortgage loans during the plan period.  The bankruptcy court 
entered an order discharging debtors in August 2013 and closed 
Debtors' case in November 2013.  In June 2013, Debtors filed an 
adversary proceeding against Bank of America seeking to avoid 
the mortgage liens based on the Bank's failure to file a proof of 
claim for the loans secured by the mortgages.  The bankruptcy 
court held Bank of America waived payment of their debt under 
the plan by failing to file proofs of claim. It denied Debtors' request 
to void the liens securing the mortgages, holding the loans are 
non-dischargeable debts under §1328(a).  It reduced the amount 
of debt owed under each mortgage by the amount that would have 
been paid to Bank of America if it had filed proofs of claim.  Bank 
of America appealed, arguing the bankruptcy court erred by 
reducing the amount of debt owed under the two mortgages.   
 
The Sixth Circuit held that because the debtors' plan specifically 
provided for the mortgages as long term debt pursuant to 
§1322(b)(5), the debts are non-dischargeable pursuant to 
§1328(a). The bankruptcy court erred by interpreting the plan as 
requiring a reduction of Bank of America's debt due to its failure to 
file a proof of claim when the plan did not specifically require that 
result and treated the debt as long-term debt.  "[N]othing in the 
Bankruptcy Code, the Rules or the confirmed chapter 13 plan 
required the Bank to file a proof of claim in order to preserve its 
secured status or the balance outstanding on its loans."19  While 
the Bank's election to not participate in the plan waived its right to 
payment under the plan, it did not result in waiver of its right to 
payment on the debt.  Debtors were still required to service the 
debt by making payments outside the plan in order to avoid 
default on the Bank's mortgage loans.  By failing to do so, Debtors 
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exited the bankruptcy case in default on the two mortgages, and 
the Court held Bank of America has the right to collect payment on 
the debt by executing on the collateral pursuant to state law.20  
The Court noted that Debtors and the Trustee "had an equal 
opportunity to ensure that the plan operated effectively to cure the 
defaults and pay the debts to the Bank in accordance with loan 
documents,"21 and either party could have filed a proof of claim on 
the Bank's behalf.   

 
3. In re Jones, 546 B.R. 12 (B.A.P. 6th Cir. 2016). 
 

The Bankruptcy Appellate Panel held the bankruptcy court erred 
as a matter of law by awarding attorney fees as sanctions sua 
sponte and abused its discretion in imposing sanctions at all.  
"Rule 9011(c)(2) only allows a court to award attorneys' fees as a 
sanction when a motion is brought by opposing counsel, and there 
is no such authority when an order to show cause is issued by the 
court sua sponte."22 The court's order in this case cited only Rule 
9011(c)(2) as a basis for sanctions and did not cite any other 
statutory authority or the court's own inherent authority. The 
bankruptcy court also abused its discretion in issuing sanctions at 
all because it relied on erroneous factual findings. 

 
F. Civil Procedure 
 

1. Ondo v. City of Cleveland, 795 F.3d 597 (6th Cir. 2015). 
 

Plaintiffs, who are homosexual, were arrested in their home on 
allegations of felonious assault of a police officer. The arresting 
officers refused to allow Plaintiffs, who were each dressed only in 
boxer shorts, to retrieve other clothing.  Plaintiffs filed suit alleging 
the officers violated their Fourth and Fourteenth Amendment 
rights by repeatedly striking them and forcing them to remain in 
their underwear until they reached the jail.  When Defendants filed 
for summary judgment, Plaintiffs filed affidavits based upon 
"personal knowledge and belief" claiming for the first time 
specifically which officer committed each alleged act.  The district 
court granted Defendants' motion to strike the affidavits, holding it 
could not determine which statements were based solely on 
personal knowledge and which statements were based only upon 
belief. It held that without the affidavits, the remaining record did 
not contain sufficient evidence to permit Plaintiffs' claims to 
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survive the motion for summary judgment. The Sixth Circuit 
affirmed.  It held:   

 
when affidavits based on knowledge and belief are 
submitted to support or oppose a motion for 
summary judgment, the district court has discretion 
to determine whether it can differentiate between 
knowledge and belief for each averment in the 
affidavit.  If the court can distinguish between the 
two, then, as was the case in Upshaw, the court 
should excuse the affiant's stylistic error, and must 
admit the parts based solely upon personal 
knowledge, while striking the parts based upon 
belief.  If the court cannot differentiate between the 
two . . . the court must strike the affidavit in its 
entirety, as in Totman.23 

 
The Court held the district court did not abuse its discretion in the 
instant case by striking the affidavits in their entirety and holding 
Defendants are entitled to summary judgment.  

 
2. Chevalier v. Estate of Barnhart, 803 F.3d 789 (6th Cir. 2015). 
 

Plaintiff, while married to Barnhart, made a series of loans to her 
that were not repaid. She filed suit in federal district court, alleging 
contract and tort claims to recover the loans.  Plaintiff, who is a 
Canadian citizen, claimed the district court had jurisdiction under 
28 U.S.C. §1332(a) because her claims for damages exceeded 
$75,000 and Barnhart was a citizen of Ohio.  While the suit was 
pending, Barnhart filed for divorce in Windsor, Ontario. The district 
court granted Barnhart's motion to dismiss Plaintiff's complaint, 
citing the domestic relations exception to federal diversity juris-
diction. Plaintiff appealed, and while the appeal was pending, 
Barnhart died, raising the issue of the probate exception to federal 
diversity jurisdiction.  The Canadian court thereafter dismissed the 
parties' divorce proceedings without terminating the marriage or 
disposing of the parties' assets or property. Plaintiff then 
substituted Barnhart's estate as the real party of interest in the 
instant case. The Sixth Circuit reversed, holding neither the 
domestic relations exception nor the probate exception preclude 
federal diversity jurisdiction in this case. The domestic relations 
exception does not deprive federal courts of jurisdiction "unless 'a 
plaintiff positively sues in federal court for divorce, alimony, or 
child custody,' . . . or seeks to modify or interpret an existing 
divorce, alimony, or child-custody decree."24 Plaintiff's action in 
this case requested the court to decide whether she is entitled to 
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repayment of the loan amounts and a legal interest in Barnhart's 
Ohio property. Application of the probate exception is limited to 
when a plaintiff seeks to probate a will, annul a will, or tries to 
reach the res over which the state court had custody.25  Five of 
Plaintiff's claims are in personam actions, which are not barred by 
the probate exception.  As to her sixth claim, the Sixth Circuit held 
that the probate exception does not divest federal courts of 
subject matter jurisdiction unless a probate court is already 
exercising in rem jurisdiction over the property in question at the 
time the plaintiff files suit in federal court.  The exception does not 
apply to Plaintiff's sixth claim for foreclosure because at the time 
she filed her complaint, the property she was seeking to foreclose 
was not in the state probate court's custody. "Once jurisdiction 
vested in the federal courts, Barnhart's subsequent death and the 
admission of her estate to state probate court did not divest the 
federal court of subject-matter jurisdiction."26 

 
3. Mokdad v. Lynch, 804 F.3d 807 (6th Cir. 2015). 
 

This case involved issues of first impression: whether the district 
court has subject matter jurisdiction to hear a plaintiff's direct 
challenge to his placement on the No Fly List and to the adequacy 
of the procedures available to him to contest his inclusion on the 
list. Placement of persons on the No Fly List is done by the 
Terrorist Screening Center (TSC), while the Transportation 
Security Administration (TSA) governs the process of contesting 
placement on the list.  When Plaintiff was placed on the list, he 
filed a complaint in federal district court against the U.S. Attorney 
General, the FBI, and the TSC Director seeking injunctive and 
declaratory relief rather than filing an administrative appeal with 
the TSA or petitioning the Court of Appeals. He did not name the 
TSA or any of its officers as a defendant. The government moved 
to dismiss, arguing the district court was without subject matter 
jurisdiction pursuant to 49 U.S.C. §46110, which gives federal 
courts of appeals exclusive jurisdiction to review orders of certain 
federal agencies, including the TSA.  The district court dismissed 
the claim, holding the TSC's order placing Plaintiff on the list was 
"inescapably intertwined" with the TSA orders, and that it did not 
have subject matter jurisdiction to hear the claim. On appeal, the 
Sixth Circuit dismissed without prejudice Plaintiff's claims 
challenging the adequacy of the TSA redress process because 
Plaintiff failed to add the TSA as a party to the action. It declined 
to decide whether §46110 would deprive the district court of 
subject matter jurisdiction to hear that claim. The Court rejected 
the district court's finding that Plaintiff's challenge to the TSC order 
placing him on the list was inescapably intertwined with the TSA 
orders denying him boarding and those governing the redress 
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process. It reversed the district court's judgment that it lacked 
subject matter jurisdiction to hear Plaintiff's claim challenging his 
placement on the list and remanded for further proceedings. 

 
4. Graiser v. Visionworks of America, Inc., 819 F.3d 277 (6th Cir. 

2016). 
 

The Sixth Circuit held that 28 U.S.C. §1446(b)'s thirty-day window 
for removal of an action under the Class Action Fairness Act of 
200527 "is triggered when the defendant receives a document from 
the plaintiff from which it can first be ascertained that the case is 
removable under CAFA. We also hold the presence of CAFA 
jurisdiction provides defendants with a new window for 
removability, even if the case was originally removable under a 
different theory of federal jurisdiction."28  These were issues of first 
impression in the Sixth Circuit. 

 
G. Civil Rights 
 

1. Bible Believers v. Wayne County, Mich., 805 F.3d 228 (6th Cir. 
2015). 

 
Plaintiffs, who are members of a Christian evangelical group 
called Bible Believers, attended the 2012 Arab International 
Festival in Dearborn, Michigan, in order to preach to the crowd of 
Muslims in attendance.  In addition to carrying signs and wearing 
t-shirts displaying offensive messages, one member of the group 
carried a severed pig's head on a spike.  When teenagers began 
throwing bottles and trash at the group, a police officer informed 
Plaintiffs they were welcome to leave the festival but ignored the 
group's request for police presence in the general vicinity. When 
the violence started again, officers escorted Plaintiffs out of the 
festival. They filed suit pursuant to 42 U.S.C. §1983, alleging 
violations of their First Amendment rights to free speech and free 
exercise of religion and the right to equal protection of the law 
under the Fourteenth Amendment. The district court granted 
Defendants' motion for summary judgment, denied Plaintiffs' 
cross-motion for summary judgment, and dismissed Plaintiffs' 
claims.  The decision was affirmed by a three-judge panel of the 
Sixth Circuit Court of Appeals,29 and Plaintiffs petitioned for en 
banc hearing. The Court granted their petition, reversed the grant 
of summary judgment for Defendants and remanded for entry of 
summary judgment in Plaintiffs' favor and calculation of damages, 
if any. It held Defendants violated Plaintiffs' First Amendment 
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rights by "effectuat[ing] a heckler's veto by cutting off the 
[Plaintiffs'] protected speech in response to a hostile crowd's 
reaction."30 "[B]efore removing the speaker due to safety 
concerns, and thereby permanently cutting off his speech, the 
police must first make bona fide efforts to protect the speaker from 
the crowd's hostility by other, less restrictive means."31  The Court 
overruled Glasson v. City of Louisville32 to the extent its good faith 
defense can be interpreted as changing a police officer's duty not 
to effectuate a heckler's veto. It held Plaintiffs' free exercise claim 
succeeds on the same basis as their free speech claim.  
Defendants violated Plaintiffs' right to equal protection by treating 
them differently than other religious speakers at the festival based 
on the objectionable nature of their message. 

 
2. Koprowski v. Baker, 2016 WL 2731691 (6th Cir. May 11, 2016). 
 

Plaintiff was injured while working in the food service area of the 
prison where he was incarcerated. He filed a Bivens33 action 
alleging the prison officials' deliberate indifference to his medical 
needs following his injury violated his Eighth Amendment rights. 
The district court dismissed the claim, holding the Inmate Accident 
Compensation Act (IACA),34 a workers' compensation statute, is 
the only way for federal prisoners injured during the course of their 
employment to receive compensation for their injuries. The Sixth 
Circuit reversed, holding the IACA does not displace a prisoner's 
Bivens action "simply because the alleged Eighth Amendment 
violation occurred in the context of the prisoner's employment."35  

 
H. Clemency 
 

Matthews v. White, 807 F.3d 756 (6th Cir. 2015) 
 
Appellant was convicted of murder in 1982 and has exhausted his judicial 
remedies. He plans to petition the Governor of Kentucky for clemency 
under §77 of the Kentucky Constitution based on mitigating factors 
related to his mental health. At issue in this appeal was whether Appellant 
is entitled to funding under 18 U.S.C. §3599 for a neuropsychological 
evaluation to support his argument.  The district court denied his request, 
relying on an incorrect ruling that §3599 funding is only available for use 
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in federal proceedings and offering no other reason for the denial.  The 
Sixth Circuit vacated the district court's judgment and remanded for 
further proceedings. "The district court stated it was 'a questionable 
exercise of its discretion to allow the expenditure of federal funds to 
pursue a state remedy.'"36 However, §3599(f) "authorizes the payment of 
fees related to an expert witness whose 'services are reasonably 
necessary for the representation of the defendant' in connection with state 
clemency proceedings."37 "[T]he district court appeared to rely upon an 
erroneous legal standard and otherwise failed to explain its application of 
any other legal standard to the facts of this case, thereby abusing its 
discretion."38 

 
I. Collective Bargaining 
 

1. Gallo v. Moen Incorporated, 813 F.3d 265 (6th Cir. 2016). 
 

Per their collective bargaining agreement, employees who retired 
from Moen between 1983 and 1996 received free medical 
coverage and full reimbursement of Medicare Part B premiums for 
all retirees over age sixty-five. Those who retired after March 1, 
1996 received medical coverage with premium co-pays and 
Medicare Part B premium reimbursements if over age sixty-five.  
The last CBA terminated in 2008 when the Moen plant closed, but 
the UAW entered into an agreement with Moen that healthcare 
coverage would continue as indicated under the final CBA. In 
2013, Moen reduced the benefits so that Medicare-eligible retirees 
no longer received medical coverage or Part B reimbursements, 
and non-Medicare-eligible retirees had to pay higher premiums for 
medical coverage.  The retirees filed suit against Moen, and the 
district court granted their motion for summary judgment, holding 
that under UAW v. Yard-Man, Inc.,39 Moen was required under the 
CBA and closing agreement to provide the same healthcare 
benefits to Plaintiffs for life. Citing the Supreme Court's recent 
decision in M & G Polymers USA, LLC v. Tackett,40 the Sixth 
Circuit reversed. Tackett overruled Yardman, holding that courts 
must interpret collective bargaining agreements according to 
ordinary contract law, and when contracts are silent as to the 
duration of retiree benefits, courts may not infer that those benefits 
vest for life.41 The CBAs at issue in the instant case did not 
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provide for vested lifetime benefits for retirees and their 
dependents. The Court reversed the grant of summary judgment 
to Plaintiffs and remanded for the district court to enter judgment 
for Defendants. 

 
2. Baker Concrete Constr., Inc. v. Reinforced Concrete Contractors 

Ass'n, 820 F.3d 827 (6th Cir. 2016). 
 

The Sixth Circuit affirmed the district court and adopted the 
"single-employee-unit rule," holding that an employer has a right 
under the National Labor Relations Act to repudiate his statutory 
and contractual obligations under a §8(f)42 collective bargaining 
agreement when the employer does not employ anyone within the 
relevant bargaining unit.  This was an issue of first impression. 

 
J. Criminal 
 

1. U.S. v. Bah, 794 F.3d 617 (6th Cir. 2015). 
 

During a traffic stop, Bah was arrested for driving on a suspended 
license and Harvey was detained for investigation after police 
discovered a large number of credit and debit cards in the car's 
glove compartment and trunk. Both filed motions to suppress 
evidence of the cards and cell phones found in the car. They 
alleged police violated their Fourth Amendment rights by un-
lawfully searching the car incident to Bah's arrest, scanning the 
magnetic strips on various cards found in the car without obtaining 
a warrant, performing a warrantless search of a cell phone, and 
unlawfully detaining Harvey following Bah's arrest. The district 
court denied their motions. Both Defendants entered conditional 
guilty pleas to violating 18 U.S.C. §1029(a)(1) and (c)(1)(A)(i), 
preserving their right to appeal the denial of their suppression 
motions.  The Sixth Circuit affirmed.  It held Harvey did not have 
standing to challenge the search of Bah's car, and that he was 
reasonably detained by police during the search.  He also could 
not show the credit cards found in the vehicle should be 
suppressed because the initial stop was lawful and the cards were 
not the fruits of Harvey's continued detention.  The court also held 
the warrantless scans of the cards' magnetic strips did not violate 
either Bah's or Harvey's Fourth Amendment rights because the 
scans did not constitute a search. The scans did not involve 
physical intrusions into constitutionally-protected areas, and 
neither defendant held a reasonable expectation of privacy in the 
magnetic strips.  "[Because] the magnetic strip on a credit card 
does not contain the same quality or quantity of personal 
information that can be found on cell phones, computers, or 
cassette tapes, the reasoning underlying the Court's recent 
opinion in Riley v. California, 134 S.Ct. 2473 (2014), does not 
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apply."43 The Sixth Circuit noted its holding is limited in scope and 
does not address future situations where magnetic strips may 
have greater storage capacity to store additional private 
information.   

 
2. U.S. v. Roman, 795 F.3d 511 (6th Cir. 2015). 
 

Appellant entered a conditional guilty plea to one count of 
attempting to use a facility of interstate commerce to knowingly 
persuade, induce, entice, or coerce a minor to engage in unlawful 
sexual activity in violation of 18 U.S.C. §2422(b).  He appealed the 
denial of his motions to dismiss the indictment and superseding 
indictment on the ground his conduct was not prohibited by the 
statute because he communicated with an adult intermediary and 
not a minor child. This was an issue of first impression in the Sixth 
Circuit, which joined the other circuits' interpretation of §2422(b) 
that "a defendant violates §2422(b) by communicating only with an 
adult intermediary if the defendant's communications with that 
intermediary are intended to persuade, induce, entice, or coerce 
the minor child's assent to engage in prohibited sexual activity."44 
It held the district court did not err in denying Appellant's motion to 
dismiss the superseding indictment.  In addition to communicating 
with an undercover Secret Service agent he thought was the 
child's father, Appellant took additional steps toward completing 
the offense by purchasing the child a flower and her favorite candy 
in order to obtain her assent to engage in sexual activity with him. 
The Sixth Circuit had previously held in an unpublished case that 
similar conduct was sufficient to convict a defendant of attempting 
to violate §2422(b).45 

 
3. U.S. v. Randolph, 794 F.3d 602 (6th Cir. 2015). 
 

A jury convicted Appellant of two counts of conspiracy relating to 
drug trafficking and money laundering, perjury, and aiding and 
abetting. To determine whether Appellant was guilty of the drug 
trafficking conspiracy, the jurors were first asked whether he was 
guilty or not guilty of the conspiracy. They were then required to 
determine in three separate sub-questions the amount of drugs 
involved in the conspiracy. One of the available options was 
"none."  On Appellant's verdict form, the jury checked "guilty" but 
checked "none" as to the amount related to each individual drug.  
On appeal, he argued the conviction should be reversed because 
the jury could not have found him guilty of conspiracy while 
determining at the same time that the conspiracy did not involve 
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any of the charged drugs.  The Sixth Circuit agreed and reversed 
Appellant's conviction, remanding to the district court for entry of a 
judgment of acquittal. "[T]he jury's verdict, when read in its 
entirety, reveals that the government failed to prove an essential 
element of the charged drug conspiracy."46 "Where a jury's special 
verdict finding negates an essential element of the offense, the 
defendant must be acquitted and cannot be retried on that 
offense."47 The court affirmed Appellant's money laundering 
conspiracy conviction, but vacated his sentence and remanded to 
the district court for further proceedings.  It held the district court's 
finding regarding the amount of funds laundered over the course 
of the conspiracy lacked specificity, which constituted clear error.  
The district court did not err in declining to find Appellant was a 
minimal participant in the conspiracy and denying his request for a 
four-level reduction of his base offense level under U.S.S.G. 
§3B1.2.  

 
4. U.S. v. Medlock, 792 F.3d 700 (6th Cir. 2015). 
 

Appellants were convicted of aggravated identity theft, health care 
fraud, and related crimes in connection with their operation of a 
private, non-emergency ambulance service that transported 
Medicare patients to kidney dialysis appointments. Appellants 
altered run sheets and certifications of medical necessity to obtain 
Medicare reimbursement for patients who were not bedridden.  
The Sixth Circuit reversed their convictions for aggravated identity 
theft under 18 U.S.C. §1028A, holding Appellants' mis-
representation that certain beneficiaries were transported via 
stretcher does not constitute a "use" of the beneficiaries' identi-
fication under the identity theft statute because Appellants actually 
transported the patients. "[Appellants] did not attempt to pass 
themselves off as anyone other than themselves. Their[sic] 
mispresented how and why the beneficiaries were transported, but 
they did not use those beneficiaries' identities to do so."48 The 
court affirmed Kathy Medlock's conviction for aggravated identity 
theft on Count 42 of the underlying indictment because she had 
forged a physician's signature on certifications of medical 
necessity, thereby using his identity to secure fraudulent 
reimbursement for unnecessary ambulance transports. It also 
affirmed the rest of the district court's judgments in the case and 
Appellants' convictions for health care fraud. 
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 Id. at 612, citing U.S. v. Lucarelli, 476 F.Supp.2d 163, 167 (D. Conn. 2007). 
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5. U.S. v. Simmons, 797 F.3d 409 (6th Cir. 2015). 
 

The Sixth Circuit held the district court violated Defendant's Sixth 
Amendment right to a public trial when it excluded three co-
defendants from the courtroom without making factual findings to 
adequately support its decision. The prosecution expressed 
concern that a witness would feel intimidated testifying while the 
co-defendants were seated in the back of the courtroom. The 
district court did not ask the witness if he felt intimidated or about 
the basis for the prosecution's concerns. The witness testified he 
and Simmons sold cocaine to each other, and the jury found 
Simmons guilty of drug conspiracy. The Sixth Circuit adopted the 
modified Waller49 test for determining when a partial closure of the 
courtroom burdens a defendant's constitutional rights. Under the 
test, parties seeking to partially close the courtroom must show a 
substantial reason for doing so that is likely to be prejudiced if no 
closure occurs, the closure must be narrowly tailored, the court 
must consider reasonable alternatives to closure, and the court 
must make findings adequate to support the closure.  The closure 
in the instant case failed the first and fourth prongs of the modified 
Waller test.  The Sixth Circuit vacated Defendant's conviction and 
remanded the case for a new trial. 

 
6. U.S. v. Callahan, 801 F.3d 606 (6th Cir. 2015). 
 

Defendants appealed their convictions for conspiracy in violation 
of 18 U.S.C. §371, forced labor in violation of 18 U.S.C. §1589(a), 
and acquisition of a controlled substance by deception in violation 
of 21 U.S.C. §843(a)(3). The charges arose from Defendants' 
subhuman treatment of a developmentally disabled woman and 
her minor child who were living in Defendants' home.  On appeal, 
Defendants argued that §1589 was passed to criminalize inter-
national human trafficking, and Congress did not mean for it to 
apply to their conduct. The Sixth Circuit affirmed their convictions, 
holding nothing in the statute's language limits its application to 
immigrant victims or sex workers. The Court also rejected 
Defendants' argument there was insubstantial evidence to show 
the victim provided labor or services. It affirmed Defendants' 
convictions for acquisition of a controlled substance by deception, 
holding the statute expressly applies to all persons and not just 
healthcare professionals. There was also substantial evidence 
that Defendants' conduct actually violated §843(a)(3). The Court 
also affirmed Defendants' sentences.   

 
7. U.S. v. Ray, 803 F.3d 244 (6th Cir. 2015). 
 

Defendant appealed his convictions for being a felon in 
possession of a firearm, possession with intent to distribute 
controlled substances, and possession of a firearm in furtherance 

                                                           
49

 Waller v. Georgia, 467 U.S. 39, 48 (1984). 

https://www.law.cornell.edu/constitution/sixth_amendment
https://www.law.cornell.edu/constitution/sixth_amendment
https://supreme.justia.com/cases/federal/us/467/39/
https://www.law.cornell.edu/uscode/text/18/371
https://www.law.cornell.edu/uscode/text/18/1589
https://www.law.cornell.edu/uscode/text/21/843
https://www.law.cornell.edu/uscode/text/18/1589
https://www.law.cornell.edu/uscode/text/21/843
https://supreme.justia.com/cases/federal/us/467/39/


1-382 
 

of a drug trafficking crime. He argued the trial court abused its 
discretion by referring to his charge under §922(g) as "felon in 
possession," effectively calling him a "felon" in front of the jury 
during voir dire and trial. The Sixth Circuit held the trial court did 
not abuse its discretion by allowing use of the word "felon" or the 
phrase "felon in possession" to describe the §922(g) charge. The 
word was used to eliminate jurors during voir dire who would be 
unable to make an unbiased decision based on knowledge of 
Defendant's prior criminal history. Another reference to "felon" was 
made during reading of the parties' stipulation so the facts of 
Defendant's prior convictions did not have to be entered into 
evidence for the government to prove part of its case under the 
statute. Any error was harmless because "[e]ven if an abuse of 
discretion was shown. . . there is no evidence to indicate that the 
effect of the use of the word 'felon' alone was so substantial that it 
affected the outcome of the trial . . . "50 Defendant also argued the 
trial court erred in denying his motion for judgment of acquittal on 
the possession of a firearm in furtherance of a drug trafficking 
crime due to insufficient evidence. The Sixth Circuit agreed with 
the district court's decision only in part, holding a rational trier of 
fact could not find Defendant possessed the 12-guage shotgun or 
.22 caliber rifle in furtherance of drug trafficking.  The shotgun was 
found unloaded and propped up behind a bedroom door while the 
shells were located across the room. The .22 caliber rifle was 
found in the top of a closet in a room containing no drugs or drug 
paraphernalia, and the government presented no evidence that it 
had any specific nexus to drug activity or was possessed to 
advance or promote drug activity. However, Defendant's 
possession of a .38 caliber handgun could be found to be in 
furtherance of drug trafficking, as it contained five live rounds and 
was found in a jacket pocket in the same closet as another jacket 
containing a plastic bag filled with crack cocaine.   

 
The Sixth Circuit held the trial court erred by denying Defendant's 
motion to suppress statements he made to police.  He claimed he 
admitted selling marijuana during the search of his home because 
police threatened to arrest the mother of his child, making the 
child a ward of the state.  He was later taken to the police station, 
signed a Miranda waiver form, and admitted to selling marijuana 
and owning the shotgun. On appeal, he argued his pre-Miranda 
admission tainted his post-Miranda admission under Missouri v. 
Seibert,51 and his statements should have been suppressed as a 
matter of law. The district court denied his motion without an 
evidentiary hearing and without considering Seibert. The Sixth 
Circuit reversed and remanded to the district court for a full 
evidentiary hearing to determine whether Defendant's statements 
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can properly be admitted under Seibert. The Court adopted the 
multi-factor test outlined by the Seibert plurality with respect to 
"the admissibility standard for statements given subsequent to 
midstream Miranda warnings."52  

 
8. U.S. v. Levenderis, 806 F.3d 390 (6th Cir. 2015). 
 

Defendant produced ricin and stored it in his refrigerator. He 
planned to commit suicide by lighting his home on fire and 
hanging bottles of ricin in the doorway to prevent first responders 
from entering the structure. He was convicted of possessing a 
biological toxin for use as a weapon in violation of 18 U.S.C. 
§175(a). On appeal, he argued that due to the Supreme Court's 
decision in Bond v. U.S.,53 the federal prohibition on biological 
toxins does not apply to his "purely local" conduct.  Bond held that 
in light of federalism principles, the statute covering chemical 
weapons, 18 U.S.C. §229, did not cover the defendant's "purely 
local" crime of using chemicals to commit common law assault.  
The victim in that case suffered minor burns on her thumb when 
she touched the chemicals defendant placed on her car door.  The 
Sixth Circuit affirmed Defendant's conviction under §175(a), 
distinguishing Bond from the instant case by noting that ricin is 
much more dangerous than the chemicals used in Bond. In 
addition, Defendant planned to use the ricin against an unknown 
number of first responders, and he had enough in his home to kill 
hundreds of people. It held "the confluence of both the inherent 
danger of ricin and the harmful, albeit bizarre, manner in which 
[Defendant] intended to use it brings [his] conduct within the 
ordinary and common sense meaning of 'biological weapon.'" 54  

 
9. U.S. v. Tessier, 814 F.3d 432 (6th Cir. 2016). 
 

Defendant pled guilty to federal child pornography charges but 
reserved the right to challenge his motion to suppress evidence 
found during a search of his home that was done without 
reasonable suspicion. Defendant was on probation for a state 
felony conviction for sexual exploitation of a minor when the 
search occurred. His probation order contained a standard search 
condition stating Defendant agreed to any warrantless search of 
his person, vehicle or property by any law enforcement officer at 
any time. The district court denied Defendant's motion to suppress 
under the Fourth Amendment totality of the circumstances 
analysis outlined in U.S. v. Knights.55 The Sixth Circuit affirmed. 
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"Knights held that reasonable suspicion is sufficient to uphold a 
search of a probationer who is subject to a search condition but 
left open the question of whether reasonable suspicion is required 
to search a probationer who is subject to a search condition."56 
The Court declined to address the issue of whether a search of a 
probationer's home that has no legitimate law enforcement or 
probationary purpose would be reasonable under the Fourth 
Amendment. 

 
10. U.S. v. Brown, 819 F.3d 800 (6th Cir. 2016). 
 

Defendant was indicted on four counts of distributing heroin and 
crack cocaine, and a jury trial was set for April 28, 2014.  Trial was 
delayed twice due to defense counsel's withdrawal and 
Defendant's request for a psychiatric exam. The delay was 
excluded from the Speedy Trial Act's seventy-day limit.57 Five 
days before the September 8 trial date, the government moved for 
a continuance because a probation officer serving as a witness 
could not attend due to participation in employment training. Due 
to this scheduling conflict and the government's unavailability due 
to family matters, the district court rescheduled the trial for 
September 22. Defendant did not participate in this conference 
and filed a written response objecting to the government's motion 
for a continuance based on his right to a speedy trial. In response, 
the court scheduled voir dire for September 8, with preliminary 
instructions and opening statements delayed by a two-week 
recess until September 22. The court overruled Defendant's 
objections to the delay.  The jury convicted Defendant on all four 
charges, and Defendant appealed. The Sixth Circuit vacated 
Defendant's convictions, holding the district court violated his 
rights under the Speedy Trial Act.  It held the district court's "start-
and-stop plan" violated the spirit of the Act "because 'the trial court 
did not intend to proceed with trial at a normal pace until after the 
STA deadline had passed.'"58 The district court also erred by 
excluding the time between the September 15 STA deadline and 
the September 22 trial date from the STA clock. Neither the 
probation officer's conflict nor counsel's unavailability warranted 
excluding that time from the STA's seventy-day limit. The Court 
also held that while defendants should normally make their 
motions in writing, "a defendant's oral objections to an alleged 
STA violation satisfy §3162(a)(2)'s motion requirement so long as 
the defendant brings to the court's attention his belief that his STA 
rights have been violated."59 It remanded the case to the district 
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court for a finding of whether the indictment against Defendant 
should be dismissed with or without prejudice. 

 
11. U.S. v. Carpenter, 819 F.3d 880 (6th Cir. 2016). 
 

Defendants appealed the district court's denial of their motion to 
suppress cell-site data from evidence in their robbery trial.  The 
government obtained the records under the Stored Communi-
cations Act, which required it to show reasonable grounds for 
believing the records were relevant and material to an ongoing 
investigation.60 Defendants argued the government was required 
to obtain a warrant pursuant to a showing of probable cause to 
obtain the cell-site information. The district court held the 
government's collection of the cell-site data was not a search 
under the Fourth Amendment. The Sixth Circuit affirmed. 
Defendants had no property interest or expectation of privacy in 
the locational information contained in the business records 
created and maintained by their wireless carriers, and the cell-site 
data contained no information concerning the actual content of 
any communications. 

 
12. U.S. v. Vichitvongsa, 819 F.3d 260 (6th Cir. 2016). 
 

The Sixth Circuit held a defendant cannot be convicted of violating 
18 U.S.C. §924(c) twice on the sole basis of using the same fire-
arm one time to simultaneously further two different conspiracies.  
This was an issue of first impression. Defendant in this case 
brandished a handgun while simultaneously committing two 
predicate offenses, conspiring to commit Hobbs Act robbery and 
to traffic drugs. "In order for the government to convict a defendant 
of more than one §924(c) charge, the defendant must use, carry, 
or possess a firearm – even if it is the same one – more than 
once."61 The Court noted it was not holding "that multiple crimes 
with one firearm occurring during 'the same criminal episode' may 
support only one §924(c) charge."62 

 
13. U.S. v. Maslenjak, 2016 WL 1381906 (6th Cir. Apr. 7, 2016). 
 

Defendant appealed her conviction for knowingly procuring her 
naturalization contrary to law in violation of 18 U.S.C. §1425(a).  
The Sixth Circuit affirmed, holding proof of a material false 
statement is not required to sustain a conviction under the statute.  
"[M]ateriality is not an implied element of 18 U.S.C. §1425(a) 
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where the underlying 'contrary to law' conduct is making a false 
statement in violation of 18 U.S.C. §1015(a)."63 
 

14. U.S. v. Houston, 813 F.3d 282 (6th Cir. 2016). 
 

Defendant appealed his conviction for being a felon in possession 
of a firearm, arguing law enforcement violated his Fourth 
Amendment rights by conducting ten weeks of video surveillance 
of his property using a camera installed on top of a public utility 
pole 200 yards away. The Sixth Circuit affirmed. Although the 
surveillance was taken without a warrant, using the camera did 
not violate Defendant's reasonable expectation of privacy because 
the camera recorded the same view of his farm as that available 
to the public from the road. The length of time the surveillance 
was conducted was also not an issue because law enforcement 
could have engaged in live surveillance of the property for the 
same amount of time. The district court also did not err in allowing 
a police officer to offer lay testimony identifying Defendant and the 
firearms in the video due to his familiarity with both Defendant and 
firearms in general.64 
 

K. Damages 
 

U.S. v. Sawyer, 2016 WL 3125986 (6th Cir. Jun. 3, 2016) 
 
Defendant pled guilty to conspiring to violate the Clean Air Act in violation 
of 18 U.S.C. §371. The district court sentenced him to a sixty-month 
prison term and ordered him to pay restitution to the EPA.  He appealed 
his sentence and the restitution award. The Sixth Circuit affirmed. It 
refused to review the reasonableness of his sentence because Defendant 
waived his right to appeal a sentence that was not above the Guidelines 
range. The court held that a federal government agency that must pay 
funds to remedy harm caused by a criminal offense can be deemed a 
victim of an offense against property under the Mandatory Victim's 
Restitution Act65 even when the agency has no possessory interest in the 
land. 

 
L. Debtor-Creditor 
 

1. Higgins v. BAC Home Loans Servicing, LP, 793 F.3d 688 (6th Cir. 
2015). 

 
Plaintiffs in this case are landowners who obtained loans in 
exchange for promissory notes secured by mortgages on property 
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in Kentucky. The original noteholders and their assignees 
thereafter transferred the notes to defendants.  Both the original 
noteholders and defendants are all members of the Mortgage 
Electronic Registration System (MERS). MERS remained the 
mortgagee-of-record, and defendants acquired equitable interests 
in the mortgages securing the notes.  Defendants did not record 
their acquisition of these equitable interests in the mortgages with 
the county records offices. Plaintiffs filed suit in federal court 
alleging transfer of the notes was an assignment of the underlying 
mortgages for the purpose of Kentucky's recording statutes.  They 
argued Defendants owed them $500 per transfer because 
Defendants had not timely recorded the mortgage assignments 
resulting from the note transfers. The court denied Defendants' 
motion to dismiss, holding 1) the transfer of a note secured by a 
mortgage effects an assignment of the underlying mortgage; 2) 
Kentucky's recording statutes required recording of all mortgage 
assignments including ones that arise by operation of law; and 
3)"'where a secured note is assigned by delivering the note to the 
assignee, the assignment of the mortgage that occurs by 
operation of law should be recorded as provided in Kentucky's 
recording statutes.'"66 The court also held Plaintiffs had a cause of 
action under KRS 382.365(3).  The Sixth Circuit reversed, holding 
recording is not required when a party acquires only an interest in 
the mortgage, and not the actual mortgage deed. "Kentucky's 
recording statutes pointedly distinguish between mortgage 
assignments – which must be recorded, see KRS 382.360(3) – 
and note transfers – for which recording is optional, see KRS 
382.290(2)."67   

 
2. Bauman v. Bank of America, N.A., 808 F.3d 1097 (6th Cir. 2015). 
 

Debtors obtained a loan and executed a note secured by a 
mortgage on their property in 2004.  The loan was sold to Hudson 
City Savings Bank the same year. BAC became the loan's 
servicer in 2008 and merged with Bank of America in 2011.  In 
2010, BAC brought a foreclosure action against Debtors in Ohio 
state court.  Although Hudson was the holder of the note, BAC 
falsely represented that it was and that it had standing to file the 
foreclosure action. The court denied BAC's motion for summary 
judgment after Debtors argued BAC failed to show it was the 
note's holder, and BAC voluntarily dismissed the action.  Debtors 
filed a complaint under the Fair Debt Collection Practices Act 
against Bank of America and Hudson in federal court.  The district 
court granted the banks' motion for summary judgment. It held the 
banks were not debt collectors under 15 U.S.C. §1692a(6)(F)(iii) 
because Debtors were current on their loan during the dates at 
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issue, and the banks acquired their interests in the debt before the 
date Debtors defaulted on the loan. The banks did not bring a 
foreclosure action as a counterclaim in the FDCPA suit.  Debtors 
filed a new complaint requesting a declaration barring the banks 
from filing a future foreclosure action and to quiet title. They 
argued the debt collection action was a compulsory counterclaim 
to their FDCPA action, and the banks waived their ability to 
foreclose in the future. The district court held the banks were not 
required to bring a foreclosure action as a compulsory counter-
claim and granted the banks' motion to dismiss. Debtors 
appealed, and the Sixth Circuit affirmed, holding the banks were 
not required to bring the debt collection action as a counterclaim 
to the FDCPA suit. 

 
M. Electronic Communications 
 

Huff v. Spaw, 794 F.3d 543 (6th Cir. 2015) 
 
Huff, who was chairman of the Kenton County, Northern Kentucky Airport 
Board, unknowingly placed a pocket-dialed call to his assistant, Spaw, 
while on vacation.  The call lasted for ninety minutes, and Spaw used her 
iPhone to record a portion of the conversation between Huff and his wife, 
which included discussion of personnel matters at CVG airport.  Spaw 
later enhanced the audio recording and typed a transcript before 
providing both to the other members of the Airport Board.  Huff filed suit 
against Spaw under Title III of the Omnibus Crime Control and Safe 
Street Act of 1968.68 The district court granted summary judgment to 
Spaw, holding Title III does not protect the Huffs' conversation because 
any expectation the conversation would not be intercepted was not 
reasonable under the circumstances.69 The Sixth Circuit affirmed in part.  
It held that because Huff placed the pocket-dial call to Spaw, he exposed 
his statements to her and failed to exhibit an expectation of privacy with 
respect to those statements. "[A] person who knowingly operates a device 
that is capable of inadvertently exposing his conversations to third-party 
listeners and fails to take simple precautions to prevent such exposure 
does not have a reasonable expectation of privacy with respect to 
statements that are exposed to an outsider by the inadvertent operation 
of that device."70  Huff's wife, however, exhibited an expectation of privacy 
in the statements she made to her husband.  The statements were made 
in the privacy of their hotel room, she was not responsible for exposing 
the statements to an outside audience, and she was unaware of the 
exposure up until the last two minutes of the phone call.  The Sixth Circuit 
also reversed the district court's holding that Huff's wife did not engage in 
oral communications. On remand, the district court must determine 
whether any of Spaw's actions constituted an "intentional use of a device" 
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to intercept Mrs. Huff's oral communications. The Sixth Circuit rejected 
Spaw's argument that her conduct did not qualify as an interception 
because she did not interfere with the phone line. 

 
N. Environmental Law 
 

1. In re E.P.A., 803 F.3d 804 (6th Cir. 2015). 
 

Petitioners, representing eighteen states, challenged the validity of 
the Clean Water Rule, a final rule adopted by the U.S. Army Corps 
of Engineers and the U.S. E.P.A. on June 29, 2015. The four 
actions were transferred to and consolidated in the Sixth Circuit by 
the Judicial Panel on Multi-District Litigation for handling as a 
multi-circuit case.  The Clean Water Rule, which became effective 
on August 28, 2015, clarifies the definition of "waters of the United 
States" as used in the Clean Water Act.71  Petitioners argued the 
change in definition expanded respondent agencies' regulatory 
jurisdiction and altered "the existing balance of federal-state 
collaboration in restoring and maintaining the integrity of the 
nation's waters."72 They also argued "the new bright-line 
boundaries used to determine which tributaries and waters 
adjacent to navigable waters have a 'significant nexus' to waters 
protected under the Act are not consistent with the law as defined 
by the Supreme Court, and were adopted by a process"73 not 
conforming to the APA's rulemaking requirements. The Sixth 
Circuit granted Petitioners' request for a nationwide stay of the 
Clean Water Rule pending its decision regarding whether it has 
jurisdiction to hear the underlying matter.  

 
2. Merrick v. Diageo Americas Supply, Inc., 805 F.3d 685 (6th Cir. 

2015). 
 

Plaintiffs filed a class action complaint in federal court for 
compensatory and punitive damages arising from damage to their 
real and personal property from whiskey fungus linked to ethanol 
emissions from Diageo Americas Supply distilling and aging 
facilities in Louisville. They also sought an injunction requiring 
Diageo to abate ethanol emissions by implementing control 
technology at its facilities. The district court rejected Diageo's 
argument that plaintiffs' state law negligence, nuisance, and 
trespass claims were preempted by the Clean Air Act. It dismissed 
the negligence claim, holding Plaintiffs had not pled facts sufficient 
to show Diageo owed them a duty of care. It denied Diageo's 
motion to dismiss the other claims, holding plaintiffs alleged facts 
sufficient to establish nuisance and trespass. The district court 
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certified its ruling for interlocutory appeal, and the Sixth Circuit 
granted Diageo's petition to appeal pursuant to 28 U.S.C. 
§1292(b). It affirmed, holding the Clean Air Act's states' rights 
savings clause "makes clear that states retain the right to 'adopt or 
enforce' common law standards that apply to emissions."74 Those 
state requirements may also be more stringent than those 
contained in the Clean Air Act.75 There is also no evidence that 
Congress intended for all emissions regulation to occur pursuant 
to the Clear Air Act.   

 
3. Little v. Louisville Gas & Electric Co., 805 F.3d 695 (6th Cir. 2015). 
 

Louisville Gas & Electric Co. brought an interlocutory appeal to 
challenge the district court's order denying its petition to dismiss 
Plaintiffs' state law claims for nuisance, negligence, and 
trespassing on the basis those claims are preempted by the Clean 
Air Act. The Sixth Circuit affirmed the district court's decision, 
citing its holding in Merrick v. Diageo Americas Supply, supra. 

 
4. In re U.S. Department of Defense, U.S. E.P.A. Final Rule: Clean 

Water Rule: Definition of Waters of U.S., 817 F.3d 261 (6th Cir. 
2016). 

 
In an opinion written by Judge McKeague, the Sixth Circuit held 
that it has jurisdiction to review the consolidated multi-circuit 
petitions challenging the validity of the EPA's Clean Water Rule 
under §1369(b)(1)(E) and (F) of the Clean Water Act. Judge 
McKeague acknowledged the Rule is "definitional only and does 
not directly impose any restriction or limitation."76 However, "the 
Rule undeniably has the indirect effect of altering permit issuers' 
authority to restrict point-source operators' discharges into 
covered waters"77 making it "a 'basic regulation governing other 
individual actions issuing or denying permits'"78 and subject to 
direct review by the circuit courts under §1369(b)(1)(E).  Review 
under §1369(b)(1)(F) is appropriate pursuant to National Cotton 
Council of America v. U.S. E.P.A.,79 which held the statute 
authorizes direct circuit court review of actions issuing or denying 
permits and regulations governing the issuance of permits.  
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Because the Clean Water Rule extends protection to additional 
waterways, it "indisputably expands regulatory authority and 
impacts the granting and denying of permits in fundamental 
ways."80 Judge Griffin concurred in the judgment only, noting that 
he did so only because he is required to follow the decision in 
National Cotton and would otherwise "find jurisdiction lacking."81 

 
O. ERISA 
 

Pfeil v. State Street Bank & Trust Co., 806 F.3d 377 (6th Cir. 2015) 
 
Plaintiffs were General Motors employees who invested in GM's 
Employee Stock Ownership Plan (ESOP). Defendant, State Street Bank 
& Trust Co. (State Street) served as the ESOP's fiduciary. State Street 
declined to stop buying GM stock in 2008 and did not divest the fund of 
GM stock until early 2009, causing the ESOP to lose money.  Plaintiffs 
filed suit against State Street claiming its investment decisions were 
imprudent under ERISA. The district court granted State Street's motion 
to dismiss, applying a presumption of prudence to the behavior of ESOP 
fiduciaries. The Sixth Circuit reversed, holding the presumption of 
prudence does not apply before the summary judgment state of pro-
ceedings.82 On remand, the parties agreed to certify a class, and State 
Street moved for summary judgment. The district court applied the 
presumption of prudence and granted State Street's motion. Plaintiffs 
appealed. Meanwhile, the Supreme Court abrogated the presumption of 
prudence doctrine in Fifth Third Bancorp v. Dudenhoeffer,83 holding the 
same standard of prudence applies to all ERISA fiduciaries, including 
ESOP fiduciaries.84 The Sixth Circuit, noting that it could not affirm the 
district court's judgment based on presumption-of-prudence grounds, held 
State Street was entitled to summary judgment. Plaintiffs failed to 
demonstrate a genuine issue of material fact as to whether State Street 
satisfied its duty of prudence in investigating the merits of continuing to 
invest in GM stock.   
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P. First Amendment 
 

1. American Civil Liberties Union Fund of Michigan v. Livingston 
County, 796 F.3d 636 (6th Cir. 2015). 

 
Livingston County jail in Michigan instituted a postcard policy 
whereby all inmate mail other than "bona fide legal mail" must be 
on 4x6 postcards.  Under the policy, legal mail could be sent in a 
sealed envelope and was generally not opened outside the 
inmate's presence. The ACLU sent sealed letters to a group of 
inmates at the jail marked "Legal Mail," each of which included the 
name and bar number of a Michigan attorney and offered legal 
assistance regarding the jail's mail policy. The jail did not deliver 
the ACLU letters to the inmates or inform the ACLU or inmates 
that the mail was not delivered. The ACLU filed suit in federal 
court, arguing the jail's mail policy violates the First and 
Fourteenth Amendment. The district court granted the ACLU's 
motion for a preliminary injunction, holding the letters at issue 
were legal mail and enjoining the jail from not delivering any legal 
mail from the ACLU to any inmate. The district court denied 
Defendants' motion to stay the injunction pending appeal. The 
Sixth Circuit affirmed.  It held the letters constituted legal mail as a 
matter of law, and the ACLU was likely to succeed on its First and 
Fourteenth Amendment claims. "[I]n determining whether 
correspondence is legal mail, the issue does not turn on whether 
there is an existing attorney-client relationship regarding an on-
going legal matter; rather, the key issue is whether the attorney 
and inmate have a fundamental interest in maintaining the 
confidentiality of communications relating to a legal matter."85  The 
jail's implementation of the policy, which viewed "legal mail" as 
requiring a pre-existing attorney-client relationship, chilled First 
Amendment rights by precluding investigation and pre-litigation 
correspondence between attorneys and inmates.  

 
2. Parsons v. U.S. Dept. of Justice, 801 F.3d 701 (6th Cir. 2015). 
 

Fans of the band Insane Clown Posse call themselves Juggalos 
and frequently display insignia representing the band on their 
clothes or person.  In 2011, the National Gang Intelligence Center, 
which operates under the FBI, released a congressionally-
mandated report on gang activity identifying the Juggalos as a 
"hybrid gang." Plaintiffs, who all identify as Juggalos, filed suit 
against the Department of Justice and the FBI under the APA and 
the Declaratory Judgment Act.  They alleged their First and Fifth 
Amendment rights were violated by state and local law 
enforcement officers who were motivated to commit the injuries 
due to the identification of Juggalos as a criminal gang. The 
district court dismissed the action for lack of standing.  It held one 
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plaintiff did not demonstrate an injury in fact because his fears that 
the Army might take future action against him "did not 
demonstrate that injury existed or was fairly impending."86 The 
other five plaintiffs failed to show causation and redressability 
because "their alleged injuries were independent actions taken by 
third-parties who were not before the court."87 The Sixth Circuit 
reversed the dismissal and remanded the case for consideration 
of the government's Rule 12(b)(6) arguments. It held the injury in 
fact requirement was satisfied as to Plaintiffs' First Amendment 
and due process claims because their claims that their First 
Amendment rights were chilled were "accompanied by allegations 
of concrete reputational injuries resulting in allegedly improper 
stops, detentions, interrogations, searches, denial of employment, 
and interference with contractual relations."88 Plaintiffs' freedom 
from placement in the 2011 report "is a sufficiently concrete 
interest to establish a procedural injury in fact"89 for their 
procedural APA claims. They also showed causation by alleging 
facts demonstrating their injuries were caused at least in part by 
Defendants' actions in publishing the 2011 report.  Plaintiffs also 
established redressability because the declaration they seek 
"would likely combat at least some future risk that they would be 
subjected to reputational harm and chill due to the force of the 
DOJ's criminal gang or gang-like designation."90   

 
Q. Habeas Corpus 
 

1. Ambrose v. Booker, 801 F.3d 567 (6th Cir. 2015). 
 

Ambrose was convicted of armed robbery in April 2001.  In 2002, 
after he had exhausted his direct appeal, a local newspaper 
posted a story outlining a glitch in Kent County, Michigan's jury 
selection software that systematically excluded African-Americans 
from the jury pool from April 2001 until early 2002. He filed a 
motion for post-conviction relief in state court, which was denied 
because Ambrose failed to object to the jury venire's composition 
at trial. He then filed a 28 U.S.C. §2254 federal habeas petition, 
which the district court conditionally granted in March 2011, 
finding cause to excuse Ambrose's procedural default and a prima 
facie violation of his Sixth Amendment fair-cross-section right.  In 
2012, the Sixth Circuit remanded the case for a determination of 
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whether there was actual prejudice.91 The district court held 
Ambrose had demonstrated actual prejudice to excuse his 
procedural default and established a prima facie violation of his 
Sixth Amendment right. Respondent appealed, and the Sixth 
Circuit reversed. The district court erred in applying the less 
stringent standard in Hollis v. Davis92 rather than the prejudice 
standard outlined in Strickland v. Washington93 to determine 
whether to excuse Ambrose's procedural default. The Court held 
that under the stricter Strickland standard, Ambrose failed to show 
actual prejudice to excuse his procedural default. 

 
2. Garcia-Dorantes v. Warren, 801 F.3d 584 (6th Cir. 2015). 
 

Garcia-Dorantes was convicted of murder in September 2001 in 
Kent County, Michigan, and included a Sixth Amendment fair-
cross section claim in his direct appeal after the news story 
regarding the jury selection computer program glitch in Ambrose, 
supra, was released. The state court held his claim was pro-
cedurally defaulted because he failed to object to the jury venire's 
composition at trial. He then filed a 28 U.S.C. §2254 habeas 
petition in federal district court. The court, applying the prejudice 
standard outlined in Ambrose, held Garcia-Dorantes had 
sufficiently demonstrated cause and actual prejudice to excuse his 
procedural default and had established a prima facie violation of 
his Sixth Amendment fair cross-section right. The Sixth Circuit 
affirmed the district court's granting of habeas relief. It held the 
district court applied the correct "actual prejudice" standard set 
forth in Ambrose. "Courts must consider whether, in light of the 
underrepresentation of African-Americans in the jury venire, 'there 
is a reasonable probability that . . . the result of the proceeding 
would have been different.'"94  In this case, the Sixth Circuit found 
there was reasonable probability that "a different jury [faced with 
the same evidence] would have returned a verdict on one of the 
alternative charges or acquitted Garcia-Dorantes based on self-
defense. . ."95  It also agreed Garcia-Dorantes established a prima 
facie case of a Sixth Amendment fair cross-section violation under 
Duren v. Missouri.96  
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3. McCarley v. Kelly, 801 F.3d 652 (6th Cir. 2015). 
 

McCarley filed a habeas petition arguing the Ohio Court of 
Appeals unreasonably applied clearly established Sixth Amend-
ment law by allowing a child psychologist to read into evidence 
testimonial hearsay statements made by the murder victim's three 
year old son, where the child was not subject to prior cross-
examination. The district court held that the state courts 
unreasonably applied Crawford97 but the error was harmless 
under Brecht v. Abrahamson98 because it could not have sub-
stantially influenced the jury's verdict. The Sixth Circuit reversed 
and remanded with instructions to grant a conditional writ of 
habeas corpus.99 In June 2015, the U.S. Supreme Court vacated 
the Sixth Circuit opinion and remanded for further consideration in 
light of Davis v. Ayala.100 Applying the deferential AEDPA 
standard of review on remand, the Sixth Circuit held the state 
courts unreasonably applied clearly established federal law.  "The 
district court correctly concluded that the Ohio Court of Appeals 
unreasonably applied Crawford and Davis, as fair-minded jurists 
would agree that D.P.'s statements constitute testimonial evidence 
where they were deliberately elicited in an interrogation-like 
atmosphere absent an ongoing emergency and used to prove 
past events in a later criminal prosecution."101  This error was not 
harmless under Brecht. The Court reversed the district court's 
denial of McCarley's habeas petition and remanded with 
instructions to grant him a conditional writ of habeas corpus. 

 
4. In re Wendy Watkins, 810 F.3d 375 (6th Cir. 2015). 
 

Johnson v. U.S.102 held the Armed Career Criminal Act's residual 
clause was unconstitutionally vague, and that imposition of an 
increased sentence pursuant to the clause violates due process. 
Watkins, who is serving time for possession of a firearm by a 
convicted felon, sought leave to file a second or successive 
habeas petition under 28 U.S.C. §2255. She argued Johnson 
announced a new rule of constitutional law made retroactive to 
cases on collateral appeal that was previously unavailable. The 
Sixth Circuit agreed and granted her motion.  "Because Johnson 
announced a substantive rule that prohibits the imposition of 
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ACCA's 15-year mandatory minimum sentencing provision on 
defendants whose status as armed career criminals depends on 
the application of the unconstitutionally vague residual clause, we 
conclude that the Supreme Court has made Johnson's rule 
categorically retroactive to cases on collateral review."103 

 
5. King v. Morgan, 807 F.3d 154 (6th Cir. 2015). 
 

Petitioner was found guilty of murder and felonious assault. The 
convictions and sentence were affirmed on direct appeal.  In 2009, 
Petitioner filed a habeas petition in federal court which was 
denied. He thereafter requested the state to vacate his sentence 
because it failed to include mandatory post-release control.104 The 
state court resentenced Petitioner to thirty-three years to life, 
imposing consecutive sentences for the murder convictions that 
were to run concurrently under the original sentence.  Petitioner 
filed another federal habeas petition challenging the original 
convictions. The district court held the claim was second or 
successive and dismissed it. The Sixth Circuit granted a certificate 
of appealability, reversed and remanded for further proceedings. 
Under Magwood v. Patterson,105 if an initial habeas petition or 
state court collateral proceeding leads to an amended judgment, 
the first petition that follows entry of the new judgment is not 
second or successive even if it raises claims the petitioner could 
have raised in the first petition.106 In the instant case, the Sixth 
Circuit held the second or successive count also begins again if 
the new petition challenges the original conviction. The Court 
noted that following Magwood, every circuit but one has held a 
new judgment after resentencing allows petitioners to challenge 
their original convictions "without clearing the second-or-
successive hurdles."107 

 
6. U.S. v. Asakevich, 810 F.3d 418 (6th Cir. 2016). 
 

The Sixth Circuit held that a federal prisoner cannot ask a court for 
an extension of time to file a 28 U.S.C. §2255 motion before 
he/she has filed the §2255 motion. Petitioner filed a pro se motion 
asking the court to pre-approve a ninety-day extension to allow 
him to file a §2255 motion right before the limitations period 
ended, but never filed the actual motion.  The district court denied 
the motion, holding it was without authority to grant an extension 
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for filing a §2255 motion before the statute of limitations expired.  
The Sixth Circuit affirmed. It noted that federal courts may allow 
equitable tolling of the limitations period, "[b]ut that grace period 
applies only to an actually filed §2255 action. It does not permit 
pre-approval of such tolling based on a 'hypothetical state of 
facts.'"108 

 
7. Giles v. Beckstrom, 2016 WL 3342713 (6th Cir. 2016). 
 

Giles' conviction for manslaughter was affirmed by the Kentucky 
Supreme Court on October 21, 2010. Under Kentucky CR 
76.30(2), the opinion was not considered final for state law 
purposes until twenty-one days later on November 12, 2010, when 
it was labeled with the notation "finality" on the docket.  Giles did 
not file a petition for certiorari to the U.S. Supreme Court. The 
Kentucky Supreme Court denied discretionary review of the Court 
of Appeals' decision affirming the trial court's denial of Giles' 
motion to vacate judgment on May 15, 2013.  Under AEDPA,109 
Giles had until April 14, 2014 to file his habeas petition.  He did 
not file until May 1, 2014. Giles argued that the date the state 
court judgment became final per CR 76.30 was the date that 
triggered the AEDPA limitations period.  The district court granted 
the warden's motion to dismiss the habeas petition, and the Sixth 
Circuit affirmed.   

 
R. Housing 
 

Velez v. Cuyahoga Metropolitan Housing Authority, 795 F.3d 578 (6th Cir. 
2015) 
 
Appellants are eligible for subsidy payments under the Section 8 low-
income housing assistance voucher program outlined in 42 U.S.C. 
§1437f(o).  Each signed a one-year lease with the third-party defendant 
and entered into a month-to-month tenancy after the initial lease terms 
expired.  Cuyahoga Metropolitan Housing Authority (CMHA) had a policy 
against treating short-term rental fees as rent under the voucher program, 
and Appellants were required to pay the entire amount of the fees for their 
apartments. Appellants filed a claim under 42 U.S.C. §1983 against 
CMHA in federal district court, claiming the short-term fees imposed upon 
them are rent under the Housing Act.  They sought injunctive relief and 
damages in the amount of the unpaid subsidies related to the fees they 
paid. The district court granted CMHA's motion for summary judgment, 
holding the short-term fees are not rent. The Sixth Circuit reversed. "Rent" 
is not defined in the context of the Housing Choice Voucher Program or in 
any other provision of the Housing Act or its regulations.  Looking to the 
plain meaning of the word, the court held the term "rent" in Section 8 of 
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the U.S. Housing Act "means the amount paid under the lease for the use 
and occupancy of the property"110 and the short-term fees at issue in the 
instant case are rent. "The definition of rent plainly includes the tenant's 
total expense for the use of land during the term of occupancy."111 The 
district court did not address CMHA's argument that Appellants did not 
properly submit the fees for subsidization, and the Sixth Circuit remanded 
that issue back to the district court for consideration.   

 
S. Immunity 
 

1. Shadrick v. Hopkins County, Ky., 805 F.3d 724 (6th Cir. 2015). 
 

A twenty-five year old prisoner died from complications of an 
untreated MRSA infection while in the Hopkins County jail. The jail 
contracted with Southern Health Partners, Inc. (SHP) to provide 
medical services to inmates. His mother filed suit under 42 U.S.C. 
§1983 alleging SHP's failure to train and supervise its nurses 
violated her son's right to adequate medical care.  She also filed a 
state law negligence claim. The district court granted summary 
judgment to SHP on both claims, and Plaintiff appealed. The Sixth 
Circuit reversed. It held Plaintiff presented sufficient evidence to 
create genuine issues of material fact on all three elements of her 
claim against SHP for failure to train and supervise its nurses.  
She presented evidence that SHP's training program is in-
adequate in light of the tasks the nurses are required to perform, 
the inadequacy resulted from SHP's deliberate indifference, and 
the inadequacy caused or was closely related to her son's death.  
The Court also reversed the district court's holding that SHP is 
protected by qualified immunity against the state law negligence 
claim.  SHP is not entitled to governmental immunity as the agent 
or alter ego of Hopkins County per the test outlined in Comair, Inc. 
v. Lexington-Fayette Urban County Airport Corp.112  SHP satisfies 
the second part of the Comair test because it fulfills a government 
function of providing medical care to inmates under contract with 
Hopkins County.  However, SHP cannot satisfy the first part of the 
Comair test because it did not derive its existence and status from 
Hopkins County.  Rather, SHP was created by private individuals 
as a for-profit corporation under Delaware law.  Because SHP is a 
corporation sued in its official capacity, the district court erred in 
granting it qualified immunity. Qualified immunity protects 
individual public officials or employees who are sued in tort for 
discretionary acts done within the scope of their employment, not 
government agencies and entities, and no SHP official or 
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employee was included in the suit. The Court remanded to the 
district court for further proceedings. 

 
2. Barber v. Miller, 809 F.3d 840 (6th Cir. 2015).  
 

Plaintiff filed suit under 42 U.S.C. §1983 against Defendant, a 
social worker, after Defendant interviewed his son at school on 
suspicion of child neglect.  Plaintiff claimed Defendant violated his 
son's Fourth Amendment rights and Plaintiff's Fourteenth 
Amendment due process rights by conducting the interviews 
without a court order or a parent present, by presenting false-
hoods and misrepresentations in a protective-custody petition, and 
by removing the child from school pursuant to a protective-custody 
order. He also requested a declaratory judgment to declare 
Michigan's state law allowing CPS to conduct in-school interviews 
of suspected child abuse victims without parental consent facially 
unconstitutional.  The district court granted Defendant's motion to 
dismiss, and Plaintiff appealed. The Sixth Circuit affirmed.  
Absolute immunity protects social workers when acting in their 
capacities as legal advocates,113 which shields Defendant from the 
claim he intentionally misrepresented facts in the protective-
custody petition.  Defendant has qualified immunity from Plaintiff's 
other claims. The child's Fourth Amendment right to avoid 
warrantless, in-school interviews by social workers on suspicion of 
child abuse was not clearly established at the time Defendant 
interviewed Plaintiff's son. Plaintiff also failed to show the 
interviews violated his clearly established substantive due process 
rights. There is also no law clearly establishing the child's right to 
avoid removal from school pursuant to a court order.  Plaintiff also 
lacked standing to challenge the Michigan state law because he 
failed to show he has been threatened with future family court 
proceedings or further removals of his son. 

 
T. Medicaid 
 

Wheaton v. McCarthy, 800 F.3d 282 (6th Cir. 2015) 
 
Plaintiffs in this case are Medicare beneficiaries who are each married to 
a resident spouse.  Each has a monthly income that makes them eligible 
for assistance payments for the payment of out of pocket expenses 
related to the Medicare program if their wives were included as part of 
their "family" for the purposes of determining their eligibility. However, the 
Ohio Department of Medicaid denied Plaintiffs' applications for assistance 
payments. It refused to include Plaintiffs' resident spouses as a member 
of their "family" and treated each plaintiff as belonging to a family of one.  
Plaintiffs filed suit seeking declaratory and injunctive relief, alleging the 
Department's denial of their applications violated the Medicaid Act.  The 

                                                           
113

 Pittman v. Cuyahoga County Dept. of Children & Family Services, 640 F.3d 716, 724-25 (6th 
Cir. 2011). 
 

https://www.law.cornell.edu/uscode/text/42/1983
https://www.law.cornell.edu/constitution/billofrights
https://www.law.cornell.edu/constitution/amendmentxiv
https://www.law.cornell.edu/constitution/amendmentxiv


1-400 
 

district court denied each of the Plaintiff's claims on different grounds, and 
this appeal followed. The Sixth Circuit reversed, holding Ohio's exclusion 
of each plaintiff's spouse in determining the size of his family was contrary 
to federal law.   

 
U. Qui Tam 
 

Kreipke v. Wayne State University, 807 F.3d 768 (6th Cir. 2015) 
 
Kreipke, a former professor, brought a qui tam action against Wayne 
State University (WSU) alleging violations of the False Claims Act and 
defamation under state law.  He claimed WSU was fraudulently inflating 
the amount of federal research grant funding it received, and he was fired 
for reporting it to university officials and refusing to participate in the 
scheme.  The district court granted WSU's motion to dismiss for failure to 
state a claim, holding the university is not a "person" subject to liability 
under the False Claims Act and is immune from suit as an arm of the 
state under the Eleventh Amendment. On appeal, the Sixth Circuit noted 
that the test that should be used to determine whether WSU is a state 
agency and not a "person" under the FCA was a matter of first 
impression. It adopted the Eleventh Amendment arm-of-the-state analysis 
to determine whether an entity is a state agency excluded from liability 
under the FCA.  The Court held the district court applied the proper test to 
determine WSU is an arm of the state excluded from liability. It noted 
Michigan's potential liability for any judgment against WSU strongly 
supported the district court's determination. In addition, the state laws 
creating and governing the university treat it as a state institution, and its 
board members are elected through a statewide election.  

 
V. Sentencing 
 

1. U.S. v. Powell, 798 F.3d 431 (6th Cir. 2015). 
 

Powell pleaded guilty to one count of conspiring to possess with 
the intent to distribute heroin and crack cocaine and one count of 
being an unlicensed firearms dealer. He waived his right to appeal 
the conviction or sentence with certain exceptions. The plea 
agreement was silent as to his criminal-history category and the 
appropriate Guidelines range. The court found Powell was a 
career offender, placing him in criminal history category VI, and 
the court calculated his base offense level at 34, including a one-
level enhancement based on his career-offender status. The court 
applied a three-level reduction for acceptance of responsibility and 
a two-level reduction for substantial assistance and sentenced 
Powell to a within-Guidelines sentence of 155 months in prison for 
the conspiracy charge and a sixty-month sentence for the firearms 
charge to run concurrently, followed by a three-year term of 
supervised release.  On appeal, the Court held Powell preserved 
his right to dispute his career-offender designation, and the 
sentencing court's error regarding his criminal-history category 
was not rendered harmless by his criminal-history points. The 
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sentencing court erred in finding the service of a summons for 
Powell's first offense prior to the commission of his second offense 
in 2001 was sufficient to treat the offenses separately for 
sentencing purposes.  The Sixth Circuit adopted the Ninth Circuit's 
determination that the term "intervening arrest" includes only 
formal arrests for the purposes of U.S.S.G §4A1.2(a)(2). The 
sentencing court refused to apply the "drugs minus two" two-level 
sentencing reduction due to its error in designating Powell as a 
career offender.  Recalculating his offense level as a non-career 
offender requires a three-level reduction for a final offense level of 
26, which leads to a Guidelines range of 120-150 months in 
prison. Because his above-range sentence was one of the 
grounds excepted from Powell's appellate-waiver agreement, the 
Court remanded to the district court for resentencing.   

 
2. Shelton v. U.S., 800 F.3d 292 (6th Cir. 2015). 
 

The Sixth Circuit held the district court erred by dismissing 
Shelton's motion to vacate his sentence for being a felon in 
possession of a firearm without giving him notice prior to 
dismissing the motion.  The conviction and sentence became final 
in 2009, and Shelton filed a 28 U.S.C. §2255 motion in 2013 
arguing his sentence was invalid under Descamps v. U.S.114 The 
government did not file a response, and the court dismissed the 
motion as untimely under Rule 4(b) of the Rules Governing 
Section 2255 Proceedings.  Under Day v. McDonough,115 district 
courts may consider the timeliness of state prisoners' habeas 
motions sua sponte even if the government fails to raise the 
timeliness defense in its response, but the court must give the 
parties "fair notice and an opportunity to present their positions."116  
The Sixth Circuit held the notice requirement in Day applies to 
both §2254 and §2255 motions and to sua sponte dismissals that 
occur during the Rule 4 screening process.  It vacated the district 
court's judgment and remanded for further proceedings. 

 
3. U.S. v. Hodge, 805 F.3d 675 (6th Cir. 2015). 
 

Defendant pleaded guilty to one count of receipt of child 
pornography under 18 U.S.C. §2252(a)(2). The district court 
declined to give him a two-point base-offense-level reduction 
under USSG §2G2.2(b)(1).  Because Defendant was also secretly 
recording his minor stepdaughter in the shower, the district court 
found his conduct was not limited to the receipt or solicitation of 
child pornography. On appeal, Defendant argued his video 
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voyeurism was not conduct relevant to his offense conduct under 
USSG §1B1.3.  The Sixth Circuit affirmed his sentence.  To qualify 
as relevant conduct under §1B1.3, Defendant's videos "must have 
constituted a criminal violation that could result in incarceration – 
either under federal or state law. Relevant conduct must also bear 
some logical relationship to the offense of conviction."117 
Defendant's videos met this standard because they constituted a 
federal child pornography attempt crime.118 Because his continu-
ing offense of possession of child pornography was included 
within his offense of conviction for receipt, "he did in fact produce 
the voyeur videos 'during the commission of the offense of 
conviction.'"119 The behavior was therefore relevant conduct under 
USSG §1B1.3(a)(1)(A). Because the videos were relevant conduct 
under USSG §1B1.3(a), his conduct was not limited to the receipt 
or solicitation of child pornography under USSG §2G2(b)(1)(B), 
and the district court did not err in concluding Defendant did not 
qualify for the offense level reduction. 

 
4. U.S. v. Cabrera, 811 F.3d 801 (6th Cir. 2016).  
 

Cabrera was convicted of being a felon in possession of a firearm 
in violation of 18 U.S.C. §§922(g)(1) and 924(a)(2). The district 
court sentenced him to sixty-three months in prison at the top of 
the Guidelines range. Defense counsel did not object to the 
sentence. Cabrera appealed, arguing the district judge considered 
impermissible factors during sentencing. He stated the judge 
punished him for not testifying regarding his claim the government 
doctored the audiotape of his controlled buy and for arguing the 
government altered the tape. The Sixth Circuit reviewed for plain 
error.  It held the district court committed plain error in sentencing 
Cabrera at the top of the Guidelines range due to his failure to 
testify. "[T]he district judge effectively punished Cabrera for 
exercising his Fifth Amendment right against self-incrimination."120  
"By relying on Cabrera's silence at trial as a sentencing factor, the 
district judge did not simply contravene §3553; he burdened a 
fundamental constitutional right."121 The Court held the district 
judge violated Cabrera's substantial right to be sentenced 
pursuant to §3553(c) and "undermined the fairness, integrity, and 
public reputation of Cabrera's sentencing proceedings."122 The 

                                                           
117

 Id. at 680; see U.S. v. Ellison, 113 F.3d 77, 83 (7
th
 Cir. 1997). 

 
118

 See 18 U.S.C. §2251(a) and (e). 
 
119

 Id. at 682. 
 
120

 Id. at 808. 
 
121

 Id. at 812. 
 
122

 Id. at 814. 
 

https://www.law.cornell.edu/uscode/text/18/922
https://www.law.cornell.edu/uscode/text/18/924
https://www.law.cornell.edu/constitution/billofrights
https://www.law.cornell.edu/uscode/text/18/3553
https://www.law.cornell.edu/uscode/text/18/3553
https://www.law.cornell.edu/uscode/text/18/2251


1-403 
 

district judge also violated Cabrera's Sixth Amendment right to 
oppose the government's case against him by relying on 
Cabrera's "fantastical" claim that the government doctored the 
tape as a factor in his sentencing.  The Court vacated Cabrera's 
sentence and remanded for resentencing. 

 
5. U.S. v. Walker, 819 F.3d 877 (6th Cir. 2016). 
 

Walker was subject to five years of supervised release following 
his release from prison. After quarreling with his neighbor when 
the neighbor's dog repeatedly defecated in his yard, he attacked 
his neighbor with a machete after the man entered Walker's yard 
carrying a stick. The attack required amputation of the neighbor's 
arm. Walker claimed self-defense against the now-pending 
charges in Alabama for attempted murder. The federal 
government claimed Walker violated the terms of his supervised 
release, and Walker admitted the violation but claimed he had 
committed assault rather than attempted murder. The district court 
sentenced him to the statutory maximum five years in prison.123  
Walker appealed, arguing the district court should have given him 
the benefit of Alabama's self-defense law. The Sixth Circuit 
affirmed. The district court properly considered Walker's actions to 
determine the use of a machete under the circumstances "was not 
a reasonable response"124 and the statutory maximum sentence 
was warranted. Alabama law requires a reasonable belief that 
imminent force is about to be used before use of force in self-
defense is justified. "Walker's belief, however honest, was 
emphatically unreasonable. He had no objective indications that 
his neighbor was about to attack him with the stick. And even if he 
did, Walker brought a machete to a stick fight..."125  The Court also 
rejected Walker's attorney's attempt to downplay his use of the 
machete by claiming it is just a "garden implement."126 

 
6. U.S. v. McNeese, 819 F.3d 922 (6th Cir. 2016). 
 

McNeese was indicted for conspiring to distribute oxycodone, 
distributing oxycodone, and false recordkeeping by a federal 
grand jury.  He executed a written plea agreement pleading guilty 
to the conspiracy charge. Pursuant to Rule 11(c)(1)(C), he and the 
government agreed to a sixty-three month prison sentence and 
three years of supervised release. The agreement made no 
reference to the Guidelines or a range of punishment leading to 
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the sixty-three month sentence. In 2014, the Sentencing 
Commission issued Amendment 782 lowering the base offense 
levels for certain drug crimes, and McNeese filed a motion to 
reduce sentence pursuant to 18 U.S.C. §3582(c)(2). The district 
court denied the motion, and the Sixth Circuit affirmed. Because 
the plea agreement did not mention a sentencing range or refer to 
the Guidelines, McNeese could not show he was sentenced 
based on a Guidelines range.127 "We have unequivocally held that 
'[a] defendant's sentence – for purposes of [§3582(c)(2)] – is 
based on a guideline range only when that guideline range is 
explicitly referenced in the plea agreement.'"128 

 
7. U.S. v. Pawlak, 2016 WL 2802723 (6th Cir. May 13, 2016). 
 

The Sixth Circuit held that the residual clause in U.S.S.G. 
§4B1.2(a) and other Guidelines provisions incorporating its 
definition are unconstitutionally vague in light of the Supreme 
Court's decision in Johnson v. U.S.,129 which invalidated the 
Armed Career Criminal Act's residual clause130 containing identical 
text as unconstitutionally vague.   

 
W. Trademark 
 

LFP IP, LLC v. Hustler Cincinnati, Inc., 810 F.3d 424 (6th Cir. 2016) 
 
The Sixth Circuit held the district court did not err in modifying a 2011 
injunction that prohibited Jimmy Flynt and his business entities from using 
Hustler trademarks owned by his brother Larry Flynt, including a 
trademark using their shared last name. The request for modification 
occurred after Jimmy opened a store in Florence, Kentucky called "Flynt 
Sexy Gifts."  The district court held the use of "Flynt Sexy Gifts" was likely 
to cause confusion with the Larry Flynt trademark. It required Jimmy Flynt 
to use his full name and incorporate a disclaimer on all store materials 
other than the sign stating his goods and services were not sponsored or 
endorsed by Larry Flynt or the Hustler organization. "[T]he district court 
fairly concluded that Jimmy's marketing campaign was likely to cause 
confusion among consumers, and it fairly modified the injunction to 
respond to that possibility."131 
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II. U.S. SUPREME COURT 
 

A. Abortion 
 

Whole Woman's Health v. Hellerstedt, 2016 WL 3461560 (Jun. 27, 2016) 
 
The Court held that two provisions in Texas House Bill 22, which 
established restrictions for abortion providers in the state, violate the 
Constitution because they pose a substantial obstacle to women seeking 
to have an abortion and constitute an undue burden on abortion 
access.132  The first provision required doctors who perform abortions to 
have active admitting privileges at a local hospital.  The second required 
all facilities performing abortions to maintain the same minimum 
standards as those required under state law for ambulatory surgical 
centers. 

 
B. Affordable Care Act 
 

Zubik v. Burwell, 136 S.Ct. 1557 (2016) (per curium) 
 
Petitioners were non-profit corporations that are required to provide 
contraceptive coverage under their employee health care plans unless 
they submit a form to their insurers or the federal government stating they 
object to providing coverage on religious grounds. They argued that 
submitting the form substantially burdens the exercise of their religion in 
violation of RFRA.133 Following oral argument and supplemental briefing, 
both Petitioners and the federal government confirmed that contraceptive 
coverage could be provided to Petitioners' employees through their 
insurance companies without notice from Petitioners.  The Court vacated 
the Court of Appeals' judgments rejecting Petitioners' challenges and 
remanded to the Third, Fifth, Tenth, and D.C. Circuits for "an opportunity 
to arrive at an approach going forward that accommodates petitioners' 
religious exercise while at the same time ensuring that women covered by 
petitioners' health plans 'receive . . . contraceptive coverage.'"134 The 
Court did not address the merits of the cases. 
 

C. Arbitration 
 

DIRECTV, Inc. v. Imburgia, 136 S.Ct. 463 (2015) 
 

DIRECTV's customer service agreement contained a binding arbitration 
provision with a class arbitration waiver that stated "if the 'law of your 
state' makes the waiver of class arbitration unenforceable, then the entire 
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arbitration provision 'is unenforceable.'"135 Plaintiffs filed suit in state court 
seeking damages for DIRECTV's early termination fees, which they 
alleged violated California law.  The trial court denied DIRECTV's request 
to submit the matter to arbitration, and the California Court of Appeal 
affirmed. It held the agreement's class arbitration waiver was un-
enforceable under California law despite the U.S. Supreme Court's 
holding in AT&T Mobility LLC v. Concepcion.136 The Supreme Court 
granted certiorari and reversed, holding the Court of Appeal's 
interpretation is preempted by the Federal Arbitration Act.  The California 
Court must enforce the arbitration agreement. 
 

D. Bankruptcy 
 

Husky Intern. Electronics, Inc. v. Ritz, 136 S.Ct. 1581 (2016) 
 
11 U.S.C. §523(a)(2)(A) prohibits debtors from discharging debts 
obtained by "false pretenses, a false representation, or actual fraud."  The 
Fifth Circuit held debts are obtained by actual fraud only if the debtor's 
fraud involved a false representation to a creditor. The Supreme Court 
granted certiorari to resolve a circuit split regarding whether actual fraud 
requires a false representation or whether it includes other traditional 
forms of fraud that are accomplished without a false representation.  It 
reversed, holding the term actual fraud "encompasses forms of fraud, like 
fraudulent conveyance schemes, that can be affected without a false 
representation."137 
 

E. Civil Procedure 
 

1. Campbell-Ewald Co. v. Gomez, 136 S.Ct. 663 (2016). 
 

The Court held that, in accord with Fed. R. Civ. P. 68, an 
unaccepted offer to satisfy a named plaintiff's individual claim 
does not render a case moot when the complaint seeks relief on 
behalf of the plaintiff and a class of similarly situated persons.  
The district court retains jurisdiction to hear the plaintiff's claim.  It 
also held that Petitioner's status as a federal government 
contractor does not entitle it to "derivative sovereign immunity" 
shielding it from liability under the Telephone Consumer 
Protection Act. 
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2. Americold Realty Trust v. Conagra Foods, Inc., 136 S.Ct. 1012 
(2016). 

 
The Court affirmed the Tenth Circuit Court of Appeals, holding that 
for the purposes of determining diversity jurisdiction, an un-
incorporated entity's citizenship is determined by considering the 
citizenship of its members, i.e. shareholders. Americold is a real 
estate investment trust organized under Maryland law, and its 
members include its shareholders. Because no record of the 
shareholders' citizenship was included in the underlying suit, 
diversity was not proven to remove the case from Kansas state 
court to federal district court. 

 
3. Dietz v. Bouldin, 2016 WL 3189528 (Jun. 9, 2016). 
 

The Court held that a federal district court has inherent power to 
rescind a jury discharge order and recall the jury for further 
deliberations after identifying an error in the jury's verdict.  "[T]his 
power is limited in duration and scope, and must be exercised 
carefully to avoid any potential prejudice."138  District courts should 
consider factors such as the length of delay between discharge 
and recall, whether the jurors have spoken to anyone about the 
case, and the reaction to the verdict before issuing a recall.  The 
Court also stated the district court's power to issue a recall is 
limited to civil cases only. 
 

F. Class Actions 
 

Tyson Foods, Inc. v. Bouaphakeo, 136 S.Ct. 1036 (2016) 
 
The Court upheld the Eighth Circuit's decision affirming the district court's 
certification of a class of employees who argued their employer's failure to 
pay them for donning and doffing protective work gear violated the Fair 
Labor Standards Act.  The employees relied on representative evidence 
to determine the number of hours each employee worked because the 
employer had failed to keep adequate records.   

 
G. Criminal Law 
 

1. Williams v. Pennsylvania, 2016 WL 3189529 (Jun. 9, 2016). 
 

The Court held the Supreme Court of Pennsylvania violated the 
Due Process Clause when it vacated the decision of a post-
conviction court that granted relief to a prisoner convicted of 
murder and sentenced to death based on the prosecution's 
suppression of exculpatory Brady139 materials.  One of the justices 
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sitting on the state Supreme Court had been the district attorney 
who approved seeking the death penalty in the prisoner's case. 
The justice denied the prisoner's request for recusal and 
participated in the Court's decision. 
 

2. Betterman v. Montana, 136 S.Ct. 1609 (2016). 
 

The Court held the Sixth Amendment's speedy trial guarantee 
does not apply to the sentencing phase of a criminal prosecution.  
The guarantee applies "from arrest or indictment through trial, but 
does not apply once a defendant has been found guilty at trial or 
has pleaded guilty to criminal charges."140 

 
3. Luis v. U.S., 136 S.Ct. 1083 (2016). 
 

The Court held the pretrial freezing of a defendant's legitimate, 
untainted assets under 18 U.S.C. §1345, which prevented her 
from hiring a defense attorney, violated her Sixth Amendment right 
to counsel of choice. 
 

4. Kansas v. Carr, 136 S.Ct. 633 (2016). 
 

The Court held the Eighth Amendment does not require capital 
sentencing courts to instruct the jury that mitigating circumstances 
do not need to be proven beyond a reasonable doubt.  In addition, 
the Eighth Amendment did not require severing the defendants' 
joint sentencing proceedings.   
 

5. Hurst v. Florida, 136 S.Ct. 616 (2016). 
 

The Court held Florida's capital sentencing procedure violates the 
Sixth Amendment pursuant to Ring v. Arizona.141 Ring held 
Arizona's capital sentencing procedure violated the rule in 
Apprendi v. New Jersey142 because the judge found the facts 
required sentencing the defendant to death.  A Florida jury found 
Hurst guilty of murder and recommended a death sentence.  After 
Hurst received a new sentencing hearing on appeal, the jury again 
recommended death, and the judge found the facts necessary to 
sentence him to death. "Florida's sentencing scheme, which 
required the judge alone to find the existence of an aggravating 
circumstance, is … unconstitutional."143 
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6. Lockhart v. U.S., 136 S.Ct. 958 (2016). 
 

18 U.S.C. §2252(b) subjects defendants convicted of possessing 
child pornography under §2252(a)(4) to a ten-year mandatory 
minimum sentence and an increased maximum sentence if they 
have a prior state-court conviction "relating to aggravated sexual 
abuse, sexual abuse, or abusive sexual conduct involving a minor 
or ward."  The Court affirmed the Second Circuit's holding that the 
phrase "involving a minor or ward" in §2252(b)(2) modifies only 
"abusive sexual conduct." Lockhart's prior state conviction for first-
degree sexual abuse of an adult triggered the statute's ten-year 
mandatory minimum sentence. 

 
7. Montgomery v. Louisiana, 136 S.Ct. 718 (2016). 
 

The Court held it has jurisdiction to decide whether the Louisiana 
Supreme Court erred when it refused to give retroactive effect to 
Miller v. Alabama,144 which held the Eighth Amendment prevents 
juveniles convicted of a homicide offense from being sentenced to 
mandatory life in prison without parole.  "When a new substantive 
rule of constitutional law controls the outcome of a case, the 
Constitution requires state collateral review courts to give 
retroactive effect to that rule."145 "Miller announced a substantive 
rule that is retroactive in cases on collateral review."146 
 

8. Ocasio v. U.S., 136 S.Ct. 1423 (2016). 
 

The Court upheld Petitioner's conviction for conspiracy under the 
Hobbs Act, holding a defendant "may be convicted of conspiring to 
violate the [Act] based on proof that he reached an agreement 
with the owner of the property in question to obtain that property 
under color of official right."147 "Having already held that §1951 
prohibits the 'rough equivalent' of bribery, we have no principled 
basis for precluding the prosecution of conspiracies to commit that 
same offense."148 
 

9. Nichols v. U.S., 136 S.Ct. 1113 (2016). 
 

Petitioner, a convicted sex offender, moved from Kansas to the 
Philippines without notifying state authorities of his change in 
residence.  He was convicted of failing to update his sex offender 
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registration in violation of 18 U.S.C. §2250(a).  The Tenth Circuit 
affirmed, and the Supreme Court granted certiorari to resolve a 
circuit split.  It reversed, holding that once Petitioner moved to a 
foreign country, he was no longer required to appear in person in 
Kansas to update his registration because the state was no longer 
"a jurisdiction involved pursuant to subsection (a)" of 42 U.S.C. 
§16913. "If the drafters of SORNA had thought about the problem 
of sex offenders who leave the country and had sought to require 
them to (de)register in the departure jurisdiction, they easily could 
have said so…"149 The Court noted Petitioner's failure to update 
his registration still constitutes a violation of Kansas law. 

 
10. Taylor v. U.S., 2016 WL 3369420 (Jun. 20, 2016). 
 

Under the Hobbs Act, it is a crime for someone to affect 
commerce or attempt to do so by robbery.150  "Commerce" is 
defined as interstate commerce and all other commerce over 
which the U.S. has jurisdiction.  The Court held "the prosecution in 
a Hobbs Act case satisfies the commerce element if it shows that 
the defendant robbed or attempted to rob a drug dealer of drugs 
or drug proceeds."151 
 

11. Utah v. Strieff, 2016 WL 3369419 (Jun. 20, 2016). 
 

The Court held the evidence a police officer seized during a 
search incident to arrest following an unconstitutional investigatory 
stop was admissible because the officer's discovery of a valid pre-
existing arrest warrant for the individual prior to the search 
attenuated the connection between the unlawful stop and the 
evidence seized incident to arrest. 
 

12. Voisine v. U.S., 2016 WL 3461559 (Jun. 27, 2016). 
 

The Court held misdemeanor assault convictions with the mens 
rea of recklessness qualify as misdemeanor crimes of domestic 
violence for the purposes of the firearms ban in 18 U.S.C. 
§922(g)(9). 
 

13. Musacchio v. U.S., 136 S.Ct. 709 (2016). 
 

The Court held "when a jury instruction sets forth all the elements 
of the charged crime but incorrectly adds one more element, a 
sufficiency [of the evidence] challenge should be assessed 
against the elements of the charged crime, not against the 
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erroneously heightened command in the jury instructions."152  In 
addition, defendants cannot raise the statute of limitations defense 
in 18 U.S.S. §3282(a) for the first time on appeal. 
 

14. Birchfield v. North Dakota, 2016 WL 3434398 (Jun. 23, 2016). 
 

The Court held the Fourth Amendment allows for warrantless 
breath tests incident to an arrest for drunk driving, but not 
warrantless blood tests.  It also held "that motorists cannot be 
deemed to have consented to submit to a blood test on pain of 
committing a criminal offense" under a state's implied consent law. 
 

15. McDonnell v. U.S., 2016 WL 3461561 (Jun. 27, 2016). 
 

The Court held that activities such as setting up meetings, calling 
other public officials, and hosting events do not qualify as "official 
acts" under the federal bribery statute.153 "[A]n 'official act' is a 
decision or action on a 'question, matter, cause, suit, proceeding 
or controversy' and the 'question, matter, cause, suit, proceeding 
or controversy' must involve a formal exercise of governmental 
power that is similar in nature to a lawsuit before a court, a 
determination before an agency, or a hearing before a 
committee."154 

 
H. Debt Collection 
 

Sheriff v. Gillie, 136 S.Ct. 1594 (2016) 
 
Ohio's Attorney General is authorized under state law to hire special 
counsel as independent contractors to act on the state's behalf in 
collecting debts owed to the state. The Court held special counsel's use 
of the Attorney General's letterhead in communicating with debtors in 
those cases does not violate the Fair Debt Collection Practices Act. 
 

I. Education 
 

Fisher v. University of Texas at Austin, 2016 WL 3434399 (Jun. 23, 2016) 
 
The Court held the race-conscious admissions program in use at the 
University of Texas at Austin at the time Petitioner applied and was 
denied admission is lawful under the Equal Protection Clause.   
 

  

                                                           
152

 Id. at 715. 
 
153

 18 U.S.C. §201. 
 
154

 Id. at *18. 
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J. Environmental Law 
 

U.S. Army Corps of Engineers v. Hawkes Co., Inc., 136 S.Ct. 1807 (2016) 
 
The Court held the U.S. Army Corps of Engineers' approved jurisdictional 
determinations stating whether or not a parcel of property contains 
"waters of the United States"155 are final agency actions subject to judicial 
review under the APA. 
 

K. ERISA 
 

1. Gobeille v. Liberty Mut. Ins. Co., 136 S.Ct. 936 (2016). 
 

The Court held ERISA preempts a Vermont law as applied to 
ERISA plans that requires health insurers and other healthcare 
related entities to report payments of health care claims and other 
information to the state for collection in an all-inclusive healthcare 
database. 

 
2. Montanile v. Board of Trustees of the Nat. Elevator Industry 

Health Benefit Plan, 136 S.Ct. 651 (2016). 
 

When an ERISA plan participant receives a settlement from a third 
party and spends it all on non-traceable items such as food and 
travel, the plan fiduciary cannot sue under §502(a)(3)156 to attach 
the participant's general assets because the suit is not one for 
equitable relief. The Court reversed the Eleventh Circuit and 
remanded to the district court for a determination whether 
Montanile actually dissipated his entire settlement fund on non-
traceable items. 
 

L. Foreign Sovereign Immunities Act 
 

Obb Personenverkehr AG v. Sachs, 136 S.Ct. 390 (2015) 
 
Sachs was injured when she fell from the platform at a railway station in 
Austria.  The Court held her suit against the Austrian railway was barred 
by the Foreign Sovereign Immunities Act.  The suit did not fall within the 
Act's commercial activity exception157 because it was based upon the 
railway's conduct in Austria, not Sachs' purchase of a Eurail pass over the 
Internet from a travel agent in Massachusetts.  

 
  

                                                           
155

 See 33 U.S.C. §§1311(a), 1362(7), (12). 
 
156

 29 U.S.C. §1132(a)(3). 
 
157

 28 U.S.C. §1605(a)(2). 
 

https://www.law.cornell.edu/uscode/text/29/1132
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M. Federal Tort Claims Act 
 

Simmons v. Himmelreich, 2016 WL 3128838 (Jun. 6, 2016) 
 
The Court held the Federal Tort Claims Act's judgment bar provision158 
does not apply to claims dismissed because they fall under the Act's 
"exceptions" section.159 

 
N. First Amendment 
 

Heffernan v. City of Paterson, N.J., 136 S.Ct. 1412 (2016) 
 
The Court held that when an employer demotes an employee to prevent 
him/her from engaging in protected political activity, the employee can 
bring suit under §1983 and the First Amendment even if the employer's 
actions are based on a factual mistake about the employee's behavior. In 
this case, a police officer was demoted after he was seen carrying a yard 
sign for the opposing party in the mayor's race.  He was actually picking 
up the sign for his bedridden mother.  The district court held he had not 
engaged in any First Amendment activity, and the Third Circuit affirmed.  
The Supreme Court reversed. "[A] discharge or promotion based upon an 
employer's belief that the employee has engaged in protected activity can 
cause the same kind, and degree, of constitutional harm whether that 
belief does or does not rest upon a factual mistake."160 
 

O. Habeas 
 

White v. Wheeler, 136 S.Ct. 456 (2015) (per curium) 
 
The Court held the Kentucky Supreme Court reasonably applied federal 
law when it held the trial court's exclusion of a juror based on its 
conclusion he could not remain neutral or impartial in considering the 
death penalty did not violate the Sixth Amendment. It overturned the Sixth 
Circuit's decision granting Wheeler's petition for a writ of habeas corpus 
and overturning his death sentence, holding the Court of Appeals "did not 
properly apply the deference it was required to accord the state-court 
ruling."161 

 
  

                                                           
158

 28 U.S.C. §2676. 
 
159

 28 U.S.C. §2680. 
 
160

 Id. at 1419. 
 
161

 Id. at 461. 
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P. Immigration 
 

1. Torres v. Lynch, 136 S.Ct. 1619 (2016). 
 

The Court held that for purposes of the Immigration and 
Nationality Act, a state crime counts as an aggravated felony 
when it corresponds to a federal offense specified in the Act162 in 
all ways other than the fact "the state crime lacks the interstate 
commerce element used in the federal statute to establish 
legislative jurisdiction…"163  In this case, Petitioner was convicted 
under New York arson law, which is identical to the federal arson 
statute other than lacking the interstate commerce element. His 
state arson conviction counts as an aggravated felony under 
§1101(a)(43). 
 

2. U.S. v. Texas, 2016 WL 3434401 (Jun. 23, 2016) (per curium). 
 

In a 4-4 split, the Court affirmed the Fifth Circuit's judgment in 
Texas v. U.S.164 affirming the district court's grant of a preliminary 
injunction to state officials against implementation of the 
Department of Homeland Security's Deferred Action for Parents of 
Americans and Lawful Permanent Residents (DAPA) program. 
DAPA sought to provide legal presence for illegal immigrants who 
were parents of citizens or lawful permanent residents. The district 
court granted the preliminary injunction based on the state's 
likelihood of success on its claim that implementation of DAPA 
would violate the APA's notice and comment requirements. 

 
Q. Patent 
 

Halo Electronics, Inc. v. Pulse Electronics, Inc., 2016 WL 3221515 (Jun. 
13, 2016) 
 
The Court rejected the Federal Circuit's two-part test in In re Seagate 
Technology, LLC,165 for determining when district courts may impose 
increased damages under §284166 of the Patent Act as "unduly rigid" and 
inconsistent with the statute's text. 
 

  

                                                           
162

 See 8 U.S.C. §1101(a)(43). 
 
163

 Id. at 1623. 
 
164

 787 F.3d 733 (5th Cir. 2015). 
 
165

 497 F.3d 1360, 1371 (Fed. Cir. 2007). 
 
166

 35 U.S.C. §284. 
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R. Prison Litigation Reform Act 
 

1. Bruce v. Samuels, 136 S.Ct. 627 (2016). 
 

The Court held when prisoners file more than one civil case or 
appeal in forma pauperis in federal courts, the PLRA167 "calls for 
simultaneous, not sequential, recoupment of multiple filing 
fees."168 
 

2. Ross v. Blake, 2016 WL 3128839 (Jun. 6, 2016). 
 

Under the PLRA, prisoners must exhaust their administrative 
remedies before bringing suit to challenge prison conditions.169 
The Fourth Circuit adopted a "special circumstances" exception to 
the rule.  The Supreme Court rejected this exception. "Courts may 
not engraft an unwritten 'special circumstances' exception onto the 
PLRA's exhaustion requirement.  The only limit to §1997e(a)'s 
mandate is the one baked into its text: An inmate need exhaust 
only such administrative remedies as are 'available.'"170 
 

S. Second Amendment 
 

Caetano v. Massachusetts, 136 S.Ct. 1027 (2016) (per curium) 
 
The Supreme Judicial Court of Massachusetts upheld a state law 
prohibiting possession of stun guns by examining whether the guns are 
"the type of weapon contemplated by Congress in 1789 as being 
protected by the Second Amendment."171  The U.S. Supreme Court held 
the state court's reasoning "is inconsistent with Heller's172 clear statement 
that the Second Amendment 'extends . . . to  . . . arms . . . that were not in 
existence at the time of the founding.'"173 

 
  

                                                           
167

 28 U.S.C. §1915(b)(2). 
 
168

 Id. at 631. 
 
169

 See 42 U.S.C. §1997e(a). 
 
170

 Id. at *11. 
 
171

 Id. at 1027. 
 
172

 District of Columbia v. Heller, 554 U.S. 570 (2008). 
 
173

 Id. at 1028, citing Heller, 554 U.S. at 582. 
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T. Securities  
 

Merrill Lynch, Pierce, Fenner & Smith Inc. v. Manning, 136 S.Ct. 1562 
(2016) 
 
The Court held the jurisdictional test under §27174 of the Securities 
Exchange Act of 1934175 is the same as the federal question test used to 
decide if a case "arises under" a federal law pursuant to 28 U.S.C. §1331. 
 

U. Sentencing 
 

1. Molina-Martinez v. U.S., 136 S.Ct. 1338 (2016). 
 

The district court applied a higher Guidelines range than that 
applicable while sentencing Petitioner.  The Fifth Circuit refused to 
correct the error because "petitioner could not establish a 
reasonable probability that but for the error he would have 
received a different sentence."176 Without additional evidence to 
show that the incorrect Guidelines range affected their sentence, 
defendants sentenced under an incorrect range but whose 
sentences are within what would have been the correct range 
cannot demonstrate they were prejudiced by the error. The 
Supreme Court reversed.   

 
[C]ourts reviewing sentencing errors cannot simply 
apply a categorical rule requiring additional 
evidence in cases, like this one, where the district 
court applied an incorrect range but nevertheless 
sentenced the defendant within the correct range. 
Rejection of that rule means only that a defendant 
can rely on the application of an incorrect 
Guidelines range to show an effect on his 
substantial rights.177 
 

2. Welch v. U.S., 136 S.Ct. 1257 (2016). 
 

The Court held that Johnson v. U.S.,178 which held the 
Armed Career Criminal Act's residual clause is un-
constitutionally vague, announced a new substantive rule 
that has retroactive effect in cases on collateral review. 
 

                                                           
174

 15 U.S.C. §78aa(a). 
 
175

 15 U.S.C. §78a et seq. 
 
176

 Id. at 1341. 
 
177

 Id. at 1348. 
 
178

 135 S.Ct. 2551 (2015). 
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3. Mathis v. U.S., 2016 WL 3434400 (Jun. 23, 2016). 
 

The Court held Defendant's Iowa crime of burglary could 
not be used to enhance his sentence under the Armed 
Career Criminal Act because the elements of that crime 
are broader than those of generic burglary.  A "prior crime 
qualifies as an ACCA predicate if, but only if, its elements 
are the same as, or narrower than, those of the generic 
offense."179  There is no exception to that rule for statutes 
that list "multiple, alternative means of satisfying one (or 
more) of [their] elements."180 

 
V. Title VII Actions 

 
1. Green v. Brennan, 136 S.Ct. 1769 (2016). 
 

The Court held in constructive discharge claims under Title VII of 
the Civil Rights Act of 1964, "the 'matter alleged to be 
discriminatory' includes the employee's resignation,"181 and the 
forty-five-day limitations period for contacting the EEOC begins 
running only after the employee's resignation. In addition, the 
constructive discharge claim accrues and the limitations period 
begins to run when the employee gives notice of the resignation, 
not on the resignation's effective date. 
 

2. CRST Van Expedited, Inc. v. E.E.O.C., 136 S.Ct. 1642 (2016). 
 

The Court held that "a favorable ruling on the merits is not a 
necessary predicate to find that a defendant has prevailed"182 for 
purposes of awarding attorney's fees under Title VII of the Civil 
Rights Act of 1964.183  The Eighth Circuit had held CRST did not 
prevail on the claims brought by its female employees because 
the district court's dismissal of those claims for failure to 
investigate and conciliate was not a ruling on the merits. 

 
  

                                                           
179

 Id. at *3. 
 
180

 Id. at *3. 
 
181

 Id. at 1774. 
 
182

 Id. at 1646. 
 
183

 42 U.S.C. §2000e-5(k). 
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PROPOSED* AMENDMENTS TO THE FEDERAL RULES OF CIVIL PROCEDURE 
Available online at http://www.uscourts.gov/rules-policies/current-rules-practice-

procedure/federal-rules-civil-procedure. Last accessed June 17, 2016. 
 

 

 
Rule 1.   Scope and Purpose 
  
These rules govern the procedure in all civil actions and proceedings in the United 
States district courts, except as stated in Rule 81.  They should be construed, and 
administered, and employed by the court and the parties to secure the just, speedy, and 
inexpensive determination of every action and proceeding. 
 

Committee Note 
  
Rule 1 is amended to emphasize that just as the court should construe and administer 
these rules to secure the just, speedy, and inexpensive determination of every action, so 
the parties share the responsibility to employ the rules in the same way.  Most lawyers 
and parties cooperate to achieve these ends.  But discussions of ways to improve the 
administration of civil justice regularly include pleas to discourage over-use, misuse, and 
abuse of procedural tools that increase cost and result in delay.  Effective advocacy is 
consistent with – and indeed depends upon – cooperative and proportional use of 
procedure. 
 
This amendment does not create a new or independent source of sanctions.  Neither 
does it abridge the scope of any other of these rules. 
 
Rule 4.   Summons 
 

* * * * * 
 
(m) Time Limit for Service.  If a defendant is not served within 12090 days after the 

complaint is filed, the court – on motion or on its own after notice to the plaintiff – 
must dismiss the action without prejudice against that defendant or order that 
service be made within a specified time.  But if the plaintiff shows good cause for 
the failure, the court must extend the time for service for an appropriate period. This 
subdivision (m) does not apply to service in a foreign country under Rule 4(f) or 
4(j)(1) or to service of a notice under Rule 71.1(d)(3)(A). 

 
* * * * * 

 
  

 

                                                           
*
 The amendments in this redline copy of the proposed amendments to the Federal Rules of Civil 
Procedure became effective on December 1, 2015. 
 
 New material is underlined; matter to be omitted is lined through. 
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Committee Note 
 
Subdivision (m).  The presumptive time for serving a defendant is reduced from 120 
days to 90 days.  This change, together with the shortened times for issuing a 
scheduling order set by amended Rule 16(b)(2), will reduce delay at the beginning of 
litigation. 
 
Shortening the presumptive time for service will increase the frequency of occasions to 
extend the time for good cause.  More time may be needed, for example, when a 
request to waive service fails, a defendant is difficult to serve, or a marshal is to make 
service in an in forma pauperis action. 
 
The final sentence is amended to make it clear that the reference to Rule 4 in 
Rule 71.1(d)(3)(A) does not include Rule 4(m).  Dismissal under Rule 4(m) for failure to 
make timely service would be inconsistent with the limits on dismissal established by 
Rule 71.1(i)(1)(C). 
 
Shortening the time to serve under Rule 4(m) means that the time of the notice required 
by Rule 15(c)(1)(C) for relation back is also shortened. 
 
Rule 16. Pretrial Conferences; Scheduling; Management 
 

* * * * * 
 
(b) Scheduling. 
  

(1) Scheduling Order.  Except in categories of actions exempted by local 
rule, the district judge – or a magistrate judge when authorized by local 
rule – must issue a scheduling order: 

   
(A) after receiving the parties' report under Rule 26(f); or 
   
(B) after consulting with the parties' attorneys and any unrepresented 

parties at a scheduling conference by telephone, mail, or other 
means. 

  
(2) Time to Issue.  The judge must issue the scheduling order as soon as 

practicable, but in any eventunless the judge finds good cause for delay, 
the judge must issue it within the earlier of 12090 days after any 
defendant has been served with the complaint or 9060 days after any 
defendant has appeared. 

  
(3) Contents of the Order.  

 
* * * * * 

 
(B) Permitted Contents.  The scheduling order may: 

 
* * * * * 

 

https://www.law.cornell.edu/rules/frcp/rule_16
https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_71.1
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https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_71.1
https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_15
https://www.law.cornell.edu/rules/frcp/rule_16
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(iii) provide for disclosure, ordiscovery, or preservation of 
electronically stored information; 

    
(iv) include any agreements the parties reach for asserting 

claims of privilege or of protection as trial-preparation 
material after information is produced, including 
agreements reached under Federal Rule of Evidence 502; 

    
(v) direct that before moving for an order relating to discovery, 

the movant must request a conference with the court; 
    
(vvi) set dates for pretrial conferences and for trial; and 
    
(vivii) include other appropriate matters.  
 

* * * * * 
 

Committee Note 
 
The provision for consulting at a scheduling conference by "telephone, mail, or other 
means" is deleted.  A scheduling conference is more effective if the court and parties 
engage in direct simultaneous communication.  The conference may be held in person, 
by telephone, or by more sophisticated electronic means. 
 
The time to issue the scheduling order is reduced to the earlier of 90 days (not 120 days) 
after any defendant has been served, or 60 days (not 90 days) after any defendant has 
appeared.  This change, together with the shortened time for making service under Rule 
4(m), will reduce delay at the beginning of litigation.  At the same time, a new provision 
recognizes that the court may find good cause to extend the time to issue the scheduling 
order. In some cases it may be that the parties cannot prepare adequately for a 
meaningful Rule 26(f) conference and then a scheduling conference in the time allowed. 
Litigation involving complex issues, multiple parties, and large organizations, public or 
private, may be more likely to need extra time to establish meaningful collaboration 
between counsel and the people who can supply the information needed to participate in 
a useful way.  Because the time for the Rule 26(f) conference is geared to the time for 
the scheduling conference or order, an order extending the time for the scheduling 
conference will also extend the time for the Rule 26(f) conference.  But in most cases it 
will be desirable to hold at least a first scheduling conference in the time set by the rule. 
 
Three items are added to the list of permitted contents in Rule 16(b)(3)(B). 
 
The order may provide for preservation of electronically stored information, a topic also 
added to the provisions of a discovery plan under Rule 26(f)(3)(C). Parallel amendments 
of Rule 37(e) recognize that a duty to preserve discoverable information may arise 
before an action is filed. 
 
The order also may include agreements incorporated in a court order under Evidence 
Rule 502 controlling the effects of disclosure of information covered by attorney-client 
privilege or work-product protection, a topic also added to the provisions of a discovery 
plan under Rule 26(f)(3)(D). 
 

https://www.law.cornell.edu/rules/fre/rule_502
https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_26
https://www.law.cornell.edu/rules/frcp/rule_26
https://www.law.cornell.edu/rules/frcp/rule_26
https://www.law.cornell.edu/rules/frcp/rule_16
https://www.law.cornell.edu/rules/frcp/rule_26
https://www.law.cornell.edu/rules/frcp/rule_37
https://www.law.cornell.edu/rules/fre/rule_502
https://www.law.cornell.edu/rules/fre/rule_502
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Finally, the order may direct that before filing a motion for an order relating to discovery 
the movant must request a conference with the court.  Many judges who hold such 
conferences find them an efficient way to resolve most discovery disputes without the 
delay and burdens attending a formal motion, but the decision whether to require such 
conferences is left to the discretion of the judge in each case. 
 
Rule 26. Duty to Disclose; General Provisions Governing Discovery 
 

* * * * * 
 
(b) Discovery Scope and Limits. 
  

(1) Scope in General.  Unless otherwise limited by court order, the scope of 
discovery is as follows: Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party's claim or defense and 
proportional to the needs of the case, considering the importance of the 
issues at stake in the action, the amount in controversy, the parties' 
relative access to relevant information, the parties' resources, the 
importance of the discovery in resolving the issues, and whether the 
burden or expense of the proposed discovery outweighs its likely benefit.  
Information within this scope of discovery need not be admissible in 
evidence to be discoverable. — including the existence, description, 
nature, custody, condition, and location of any documents or other 
tangible things and the identity and location of persons who know of any 
discoverable matter. For good cause, the court may order discovery of 
any matter relevant to the subject matter involved in the action. Relevant 
information need not be admissible at the trial if the discovery appears 
reasonably calculated to lead to the discovery of admissible evidence. All 
discovery is subject to the limitations imposed by Rule 26(b)(2)(C). 

  
(2) Limitations on Frequency and Extent. 

 
* * * * * 

   
(C) When Required. On motion or on its own, the court must limit the 

frequency or extent of discovery otherwise allowed by these rules 
or by local rule if it determines that: 

 
* * * * * 

    
(iii) the burden or expense of the proposed discovery is 

outside the scope permitted by Rule 26(b)(1)outweighs its 
likely benefit, considering the needs of the case, the 
amount in controversy, the parties' resources, the 
importance of the issues at stake in the action, and the 
importance of the discovery in resolving the issues. 

 
* * * * * 

  

https://www.law.cornell.edu/rules/frcp/rule_26
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(c) Protective Orders. 
  

(1) In General.  A party or any person from whom discovery is sought may 
move for a protective order in the court where the action is pending – or 
as an alternative on matters relating to a deposition, in the court for the 
district where the deposition will be taken.  The motion must include a 
certification that the movant has in good faith conferred or attempted to 
confer with other affected parties in an effort to resolve the dispute 
without court action.  The court may, for good cause, issue an order to 
protect a party or person from annoyance, embarrassment, oppression, 
or undue burden or expense, including one or more of the following: 

 
* * * * * 

   
(B) specifying terms, including time and place or the allocation of 

expenses, for the disclosure or discovery; 
 

* * * * * 
 
(d) Timing and Sequence of Discovery. 
 

* * * * * 
  

(2) Early Rule 34 Requests. 
   

(A) Time to Deliver.  More than 21 days after the summons and 
complaint are served on a party, a request under Rule 34 may be 
delivered: 

    
(i) to that party by any other party, and 
    
(ii) by that party to any plaintiff or to any other party that has 

been served. 
   

(B) When Considered Served.  The request is considered to have 
been served at the first Rule 26(f) conference. 

  
(23) Sequence.  Unless, on motion, the parties stipulate or the court orders 

otherwise for the parties' and witnesses' convenience and in the interests 
of justice: 

   
(A) methods of discovery may be used in any sequence; and 
   
(B) discovery by one party does not require any other party to delay 

its discovery. 
 

* * * * * 
 
  

https://www.law.cornell.edu/rules/frcp/rule_34
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(f) Conference of the Parties; Planning for Discovery. 
 

* * * * * 
  

(3) Discovery Plan.  A discovery plan must state the parties' views and 
proposals on: 

 
* * * * * 

   
(C) any issues about disclosure, ordiscovery, or preservation of 

electronically stored information, including the form or forms in 
which it should be produced; 

   
(D) any issues about claims of privilege or of protection as trial-

preparation materials, including – if the parties agree on a 
procedure to assert these claims after production – whether to ask 
the court to include their agreement in an order under Federal 
Rule of Evidence 502; 

 
* * * * * 

 
Committee Note 

 
Rule 26(b)(1) is changed in several ways. 
 
Information is discoverable under revised Rule 26(b)(1) if it is relevant to any party's 
claim or defense and is proportional to the needs of the case.  The considerations that 
bear on proportionality are moved from present Rule 26(b)(2)(C)(iii), slightly rearranged 
and with one addition. 
 
Most of what now appears in Rule 26(b)(2)(C)(iii) was first adopted in 1983.  The 1983 
provision was explicitly adopted as part of the scope of discovery defined by Rule 
26(b)(1). Rule 26(b)(1) directed the court to limit the frequency or extent of use of 
discovery if it determined that "the discovery is unduly burdensome or expensive, taking 
into account the needs of the case, the amount in controversy, limitations on the parties' 
resources, and the importance of the issues at stake in the litigation."  At the same time, 
Rule 26(g) was added.  Rule 26(g) provided that signing a discovery request, response, 
or objection certified that the request, response, or objection was "not unreasonable or 
unduly burdensome or expensive, given the needs of the case, the discovery already 
had in the case, the amount in controversy, and the importance of the issues at stake in 
the litigation."  The parties thus shared the responsibility to honor these limits on the 
scope of discovery. 
 
The 1983 Committee Note stated that the new provisions were added "to deal with the 
problem of over-discovery. The objective is to guard against redundant or dis-
proportionate discovery by giving the court authority to reduce the amount of discovery 
that may be directed to matters that are otherwise proper subjects of inquiry.  The new 
sentence is intended to encourage judges to be more aggressive in identifying and 
discouraging discovery overuse. The grounds mentioned in the amended rule for limiting 
discovery reflect the existing practice of many courts in issuing protective orders under 

https://www.law.cornell.edu/rules/fre/rule_502
https://www.law.cornell.edu/rules/fre/rule_502
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Rule 26(c).  . . .  On the whole, however, district judges have been reluctant to limit the 
use of the discovery devices." 
 
The clear focus of the 1983 provisions may have been softened, although inadvertently, 
by the amendments made in 1993.  The 1993 Committee Note explained: "[F]ormer 
paragraph (b)(1) [was] subdivided into two paragraphs for ease of reference and to avoid 
renumbering of paragraphs (3) and (4)."  Subdividing the paragraphs, however, was 
done in a way that could be read to separate the proportionality provisions as 
"limitations," no longer an integral part of the (b)(1) scope provisions.  That appearance 
was immediately offset by the next statement in the Note: "Textual changes are then 
made in new paragraph (2) to enable the court to keep tighter rein on the extent of 
discovery." 
 
The 1993 amendments added two factors to the considerations that bear on limiting 
discovery:  whether "the burden or expense of the proposed discovery outweighs its 
likely benefit," and "the importance of the proposed discovery in resolving the issues."  
Addressing these and other limitations added by the 1993 discovery amendments, the 
Committee Note stated that "[t]he revisions in Rule 26(b)(2) are intended to provide the 
court with broader discretion to impose additional restrictions on the scope and extent of 
discovery . . . ." 
 
The relationship between Rule 26(b)(1) and (2) was further addressed by an amendment 
made in 2000 that added a new sentence at the end of (b)(1): "All discovery is subject to 
the limitations imposed by Rule 26(b)(2)(i), (ii), and (iii)[now Rule 26(b)(2)(C)]."  The 
Committee Note recognized that "[t]hese limitations apply to discovery that is otherwise 
within the scope of subdivision (b)(1)."  It explained that the Committee had been told 
repeatedly that courts were not using these limitations as originally intended.  "This 
otherwise redundant cross-reference has been added to emphasize the need for active 
judicial use of subdivision (b)(2) to control excessive discovery." 
 
The present amendment restores the proportionality factors to their original place in 
defining the scope of discovery.  This change reinforces the Rule 26(g) obligation of the 
parties to consider these factors in making discovery requests, responses, or objections. 
 
Restoring the proportionality calculation to Rule 26(b)(1) does not change the existing 
responsibilities of the court and the parties to consider proportionality, and the change 
does not place on the party seeking discovery the burden of addressing all 
proportionality considerations. 
 
Nor is the change intended to permit the opposing party to refuse discovery simply by 
making a boilerplate objection that it is not proportional.  The parties and the court have 
a collective responsibility to consider the proportionality of all discovery and consider it in 
resolving discovery disputes. 
 
The parties may begin discovery without a full appreciation of the factors that bear on 
proportionality.  A party requesting discovery, for example, may have little information 
about the burden or expense of responding.  A party requested to provide discovery may 
have little information about the importance of the discovery in resolving the issues as 
understood by the requesting party. Many of these uncertainties should be addressed 
and reduced in the parties' Rule 26(f) conference and in scheduling and pretrial 
conferences with the court.  But if the parties continue to disagree, the discovery dispute 
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could be brought before the court and the parties' responsibilities would remain as they 
have been since 1983.  A party claiming undue burden or expense ordinarily has far 
better information – perhaps the only information – with respect to that part of the 
determination.  A party claiming that a request is important to resolve the issues should 
be able to explain the ways in which the underlying information bears on the issues as 
that party understands them. The court's responsibility, using all the information provided 
by the parties, is to consider these and all the other factors in reaching a case-specific 
determination of the appropriate scope of discovery. 
 
The direction to consider the parties' relative access to relevant information adds new 
text to provide explicit focus on considerations already implicit in present 
Rule 26(b)(2)(C)(iii).  Some cases involve what often is called "information asymmetry." 
One party – often an individual plaintiff – may have very little discoverable information.  
The other party may have vast amounts of information, including information that can be 
readily retrieved and information that is more difficult to retrieve.  In practice these 
circumstances often mean that the burden of responding to discovery lies heavier on the 
party who has more information, and properly so. 
 
Restoring proportionality as an express component of the scope of discovery warrants 
repetition of parts of the 1983 and 1993 Committee Notes that must not be lost from 
sight.  The 1983 Committee Note explained that "[t]he rule contemplates greater judicial 
involvement in the discovery process and thus acknowledges the reality that it cannot 
always operate on a self-regulating basis."  The 1993 Committee Note further observed 
that "[t]he information explosion of recent decades has greatly increased both the 
potential cost of wide-ranging discovery and the potential for discovery to be used as an 
instrument for delay or oppression." What seemed an explosion in 1993 has been 
exacerbated by the advent of e-discovery.  The present amendment again reflects the 
need for continuing and close judicial involvement in the cases that do not yield readily 
to the ideal of effective party management. It is expected that discovery will be 
effectively managed by the parties in many cases.  But there will be important occasions 
for judicial management, both when the parties are legitimately unable to resolve 
important differences and when the parties fall short of effective, cooperative 
management on their own. 
 
It also is important to repeat the caution that the monetary stakes are only one factor, to 
be balanced against other factors. The 1983 Committee Note recognized "the 
significance of the substantive issues, as measured in philosophic, social, or institutional 
terms. Thus the rule recognizes that many cases in public policy spheres, such as 
employment practices, free speech, and other matters, may have importance far beyond 
the monetary amount involved." Many other substantive areas also may involve litigation 
that seeks relatively small amounts of money, or no money at all, but that seeks to 
vindicate vitally important personal or public values. 
 
So too, consideration of the parties' resources does not foreclose discovery requests 
addressed to an impecunious party, nor justify unlimited discovery requests addressed 
to a wealthy party.  The 1983 Committee Note cautioned that "[t]he court must apply the 
standards in an even-handed manner that will prevent use of discovery to wage a war of 
attrition or as a device to coerce a party, whether financially weak or affluent." 
 
The burden or expense of proposed discovery should be determined in a realistic way. This 
includes the burden or expense of producing electronically stored information. Computer-
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based methods of searching such information continue to develop, particularly for cases 
involving large volumes of electronically stored information.  Courts and parties should be 
willing to consider the opportunities for reducing the burden or expense of discovery as 
reliable means of searching electronically stored information become available. 
 
A portion of present Rule 26(b)(1) is omitted from the proposed revision.  After allowing 
discovery of any matter relevant to any party's claim or defense, the present rule adds: 
"including the existence, description, nature, custody, condition, and location of any 
documents or other tangible things and the identity and location of persons who know of 
any discoverable matter."  Discovery of such matters is so deeply entrenched in practice 
that it is no longer necessary to clutter the long text of Rule 26 with these examples. The 
discovery identified in these examples should still be permitted under the revised rule 
when relevant and proportional to the needs of the case.  Framing intelligent requests for 
electronically stored information, for example, may require detailed information about 
another party's information systems and other information resources. 
 
The amendment deletes the former provision authorizing the court, for good cause, to 
order discovery of any matter relevant to the subject matter involved in the action.  The 
Committee has been informed that this language is rarely invoked. Proportional 
discovery relevant to any party's claim or defense suffices, given a proper understanding 
of what is relevant to a claim or defense.  The distinction between matter relevant to a 
claim or defense and matter relevant to the subject matter was introduced in 2000.  The 
2000 Note offered three examples of information that, suitably focused, would be 
relevant to the parties' claims or defenses.  The examples were "other incidents of the 
same type, or involving the same product"; "information about organizational 
arrangements or filing systems"; and "information that could be used to impeach a likely 
witness." Such discovery is not foreclosed by the amendments. Discovery that is 
relevant to the parties' claims or defenses may also support amendment of the pleadings 
to add a new claim or defense that affects the scope of discovery. 
 
The former provision for discovery of relevant but inadmissible information that appears 
"reasonably calculated to lead to the discovery of admissible evidence" is also deleted. 
The phrase has been used by some, incorrectly, to define the scope of discovery.  As 
the Committee Note to the 2000 amendments observed, use of the "reasonably 
calculated" phrase to define the scope of discovery "might swallow any other limitation 
on the scope of discovery."  The 2000 amendments sought to prevent such misuse by 
adding the word "Relevant" at the beginning of the sentence, making clear that 
"'relevant' means within the scope of discovery as defined in this subdivision . . . ."  The 
"reasonably calculated" phrase has continued to create problems, however, and is 
removed by these amendments.  It is replaced by the direct statement that "Information 
within this scope of discovery need not be admissible in evidence to be discoverable."  
Discovery of nonprivileged information not admissible in evidence remains available so 
long as it is otherwise within the scope of discovery. 
 
Rule 26(b)(2)(C)(iii) is amended to reflect the transfer of the considerations that bear on 
proportionality to Rule 26(b)(1). The court still must limit the frequency or extent of 
proposed discovery, on motion or on its own, if it is outside the scope permitted by Rule 
26(b)(1). 
 
Rule 26(c)(1)(B) is amended to include an express recognition of protective orders that 
allocate expenses for disclosure or discovery.  Authority to enter such orders is included 
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in the present rule, and courts already exercise this authority.  Explicit recognition will 
forestall the temptation some parties may feel to contest this authority.  Recognizing the 
authority does not imply that cost-shifting should become a common practice.  Courts 
and parties should continue to assume that a responding party ordinarily bears the costs 
of responding. 
 
Rule 26(d)(2) is added to allow a party to deliver Rule 34 requests to another party more 
than 21 days after that party has been served even though the parties have not yet had 
a required Rule 26(f) conference.  Delivery may be made by any party to the party that 
has been served, and by that party to any plaintiff and any other party that has been 
served.  Delivery does not count as service; the requests are considered to be served at 
the first Rule 26(f) conference.  Under Rule 34(b)(2)(A) the time to respond runs from 
service.  This relaxation of the discovery moratorium is designed to facilitate focused 
discussion during the Rule 26(f) conference.  Discussion at the conference may produce 
changes in the requests.  The opportunity for advance scrutiny of requests delivered 
before the Rule 26(f) conference should not affect a decision whether to allow additional 
time to respond. 
 
Rule 26(d)(3) is renumbered and amended to recognize that the parties may stipulate to 
case-specific sequences of discovery. 
 
Rule 26(f)(3) is amended in parallel with Rule 16(b)(3) to add two items to the discovery 
plan – issues about preserving electronically stored information and court orders under 
Evidence Rule 502. 
 
Rule 30.   Depositions by Oral Examination 
 
(a) When a Deposition May Be Taken. 
 

* * * * * 
  

(2) With Leave.  A party must obtain leave of court, and the court must grant 
leave to the extent consistent with Rule 26(b)(1) and (2): 

 
* * * * * 

 
(d) Duration; Sanction; Motion to Terminate or Limit. 
  

(1) Duration.  Unless otherwise stipulated or ordered by the court, a 
deposition is limited to one day of 7 hours. The court must allow 
additional time consistent with Rule 26(b)(1) and (2) if needed to fairly 
examine the deponent or if the deponent, another person, or any other 
circumstance impedes or delays the examination. 

 
* * * * * 

 
Committee Note 

 
Rule 30 is amended in parallel with Rules 31 and 33 to reflect the recognition of 
proportionality in Rule 26(b)(1). 
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Rule 31.   Depositions by Written Questions 
 
(a) When a Deposition May Be Taken.  
 

* * * * * 
  

(2) With Leave.  A party must obtain leave of court, and the court must grant 
leave to the extent consistent with Rule 26(b)(1) and (2): 

 
* * * * * 

 
Committee Note 

  
Rule 31 is amended in parallel with Rules 30 and 33 to reflect the recognition of 
proportionality in Rule 26(b)(1). 
 
Rule 33.   Interrogatories to Parties 
 
(a) In General. 
  

(1) Number.  Unless otherwise stipulated or ordered by the court, a party 
may serve on any other party no more than 25 written interrogatories, 
including all discrete subparts.  Leave to serve additional interrogatories 
may be granted to the extent consistent with Rule 26(b)(1) and (2). 

 
* * * * * 

 
Committee Note 

 
Rule 33 is amended in parallel with Rules 30 and 31 to reflect the recognition of 
proportionality in Rule 26(b)(1). 
 
Rule 34. Producing Documents, Electronically Stored Information, and Tangible 

Things, or Entering onto Land, for Inspection and Other Purposes  
 

* * * * * 
 
(b) Procedure. 
 

* * * * * 
  

(2) Responses and Objections.  
   

(A) Time to Respond.  The party to whom the request is directed must 
respond in writing within 30 days after being served or – if the 
request was delivered under Rule 26(d)(2) — within 30 days after 
the parties' first Rule 26(f) conference.  A shorter or longer time 
may be stipulated to under Rule 29 or be ordered by the court. 

   
(B) Responding to Each Item.  For each item or category, the 

response must either state that inspection and related activities 
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will be permitted as requested or state an objection with specificity 
the grounds for objecting to the request, including the reasons.  
The responding party may state that it will produce copies of 
documents or of electronically stored information instead of 
permitting inspection.  The production must then be completed no 
later than the time for inspection specified in the request or 
another reasonable time specified in the response. 

   
(C) Objections.  An objection must state whether any responsive 

materials are being withheld on the basis of that objection.  An 
objection to part of a request must specify the part and permit 
inspection of the rest. 

 
* * * * * 

 
Committee Note 

 
Several amendments are made in Rule 34, aimed at reducing the potential to impose 
unreasonable burdens by objections to requests to produce. 
 
Rule 34(b)(2)(A) is amended to fit with new Rule 26(d)(2).  The time to respond to a 
Rule 34 request delivered before the parties' Rule 26(f) conference is 30 days after the 
first Rule 26(f) conference. 
 
Rule 34(b)(2)(B) is amended to require that objections to Rule 34 requests be stated 
with specificity.  This provision adopts the language of Rule 33(b)(4), eliminating any 
doubt that less specific objections might be suitable under Rule 34.  The specificity of the 
objection ties to the new provision in Rule 34(b)(2)(C) directing that an objection must 
state whether any responsive materials are being withheld on the basis of that objection. 
An objection may state that a request is overbroad, but if the objection recognizes that 
some part of the request is appropriate the objection should state the scope that is not 
overbroad.  Examples would be a statement that the responding party will limit the 
search to documents or electronically stored information created within a given period of 
time prior to the events in suit, or to specified sources.  When there is such an objection, 
the statement of what has been withheld can properly identify as matters "withheld" 
anything beyond the scope of the search specified in the objection. 
 
Rule 34(b)(2)(B) is further amended to reflect the common practice of producing copies 
of documents or electronically stored information rather than simply permitting 
inspection.  The response to the request must state that copies will be produced.  The 
production must be completed either by the time for inspection specified in the request 
or by another reasonable time specifically identified in the response.  When it is 
necessary to make the production in stages the response should specify the beginning 
and end dates of the production. 
 
Rule 34(b)(2)(C) is amended to provide that an objection to a Rule 34 request must state 
whether anything is being withheld on the basis of the objection.  This amendment 
should end the confusion that frequently arises when a producing party states several 
objections and still produces information, leaving the requesting party uncertain whether 
any relevant and responsive information has been withheld on the basis of the 
objections.  The producing party does not need to provide a detailed description or log of 
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all documents withheld, but does need to alert other parties to the fact that documents 
have been withheld and thereby facilitate an informed discussion of the objection.  An 
objection that states the limits that have controlled the search for responsive and 
relevant materials qualifies as a statement that the materials have been "withheld." 
 
Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions 
 
(a) Motion for an Order Compelling Disclosure or Discovery. 
 

* * * * * 
  

(3) Specific Motions. 
 

* * * * * 
   

(B) To Compel a Discovery Response.  A party seeking discovery 
may move for an order compelling an answer, designation, 
production, or inspection.  This motion may be made if: 

 
* * * * * 

    
(iv) a party fails to produce documents or fails to respond that 

inspection will be permitted – or fails to permit inspection – 
as requested under Rule 34. 

 
* * * * * 

 
(e) Failure to ProvidePreserve Electronically Stored Information. Absent 

exceptional circumstances, a court may not impose sanctions under these rules on 
a party for failing to provide electronically stored information lost as a result of the 
routine, good-faith operation of an electronic information system. If electronically 
stored information that should have been preserved in the anticipation or conduct of 
litigation is lost because a party failed to take reasonable steps to preserve it, and it 
cannot be restored or replaced through additional discovery, the court: 

  
(1) upon finding prejudice to another party from loss of the information, may 

order measures no greater than necessary to cure the prejudice; or 
  
(2) only upon finding that the party acted with the intent to deprive another 

party of the information's use in the litigation may: 
  

(A) presume that the lost information was unfavorable to the party; 
   
(B) instruct the jury that it may or must presume the information was 

unfavorable to the party; or 
   
(C) dismiss the action or enter a default judgment. 

 
* * * * * 
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Committee Note 
 
Subdivision (a).  Rule 37(a)(3)(B)(iv) is amended to reflect the common practice of 
producing copies of documents or electronically stored information rather than simply 
permitting inspection. This change brings item (iv) into line with paragraph (B), which 
provides a motion for an order compelling "production, or inspection." 
 
Subdivision (e).  Present Rule 37(e), adopted in 2006, provides: "Absent exceptional 
circumstances, a court may not impose sanctions under these rules on a party for failing 
to provide electronically stored information lost as a result of the routine, good-faith 
operation of an electronic information system."  This limited rule has not adequately 
addressed the serious problems resulting from the continued exponential growth in the 
volume of such information. Federal circuits have established significantly different 
standards for imposing sanctions or curative measures on parties who fail to preserve 
electronically stored information.  These developments have caused litigants to expend 
excessive effort and money on preservation in order to avoid the risk of severe sanctions 
if a court finds they did not do enough. 
 
New Rule 37(e) replaces the 2006 rule.  It authorizes and specifies measures a court 
may employ if information that should have been preserved is lost, and specifies the 
findings necessary to justify these measures.  It therefore forecloses reliance on inherent 
authority or state law to determine when certain measures should be used.  The rule 
does not affect the validity of an independent tort claim for spoliation if state law applies 
in a case and authorizes the claim. 
 
The new rule applies only to electronically stored information, also the focus of the 2006 
rule. It applies only when such information is lost. Because electronically stored 
information often exists in multiple locations, loss from one source may often be 
harmless when substitute information can be found elsewhere. 
 
The new rule applies only if the lost information should have been preserved in the 
anticipation or conduct of litigation and the party failed to take reasonable steps to 
preserve it.  Many court decisions hold that potential litigants have a duty to preserve 
relevant information when litigation is reasonably foreseeable.  Rule 37(e) is based on 
this common-law duty; it does not attempt to create a new duty to preserve.  The rule 
does not apply when information is lost before a duty to preserve arises. 
 
In applying the rule, a court may need to decide whether and when a duty to preserve 
arose.  Courts should consider the extent to which a party was on notice that litigation 
was likely and that the information would be relevant.  A variety of events may alert a 
party to the prospect of litigation.  Often these events provide only limited information 
about that prospective litigation, however, so that the scope of information that should be 
preserved may remain uncertain.  It is important not to be blinded to this reality by 
hindsight arising from familiarity with an action as it is actually filed. 
 
Although the rule focuses on the common-law obligation to preserve in the anticipation 
or conduct of litigation, courts may sometimes consider whether there was an 
independent requirement that the lost information be preserved.  Such requirements 
arise from many sources – statutes, administrative regulations, an order in another case, 
or a party's own information-retention protocols. The court should be sensitive, however, 
to the fact that such independent preservation requirements may be addressed to a wide 
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variety of concerns unrelated to the current litigation. The fact that a party had an 
independent obligation to preserve information does not necessarily mean that it had 
such a duty with respect to the litigation, and the fact that the party failed to observe 
some other preservation obligation does not itself prove that its efforts to preserve were 
not reasonable with respect to a particular case. 
 
The duty to preserve may in some instances be triggered or clarified by a court order in 
the case. Preservation orders may become more common, in part because Rules 
16(b)(3)(B)(iii) and 26(f)(3)(C) are amended to encourage discovery plans and orders 
that address preservation.  Once litigation has commenced, if the parties cannot reach 
agreement about preservation issues, promptly seeking judicial guidance about the 
extent of reasonable preservation may be important. 
 
The rule applies only if the information was lost because the party failed to take 
reasonable steps to preserve the information.  Due to the ever-increasing volume of 
electronically stored information and the multitude of devices that generate such 
information, perfection in preserving all relevant electronically stored information is often 
impossible.  As under the current rule, the routine, good-faith operation of an electronic 
information system would be a relevant factor for the court to consider in evaluating 
whether a party failed to take reasonable steps to preserve lost information, although the 
prospect of litigation may call for reasonable steps to preserve information by intervening 
in that routine operation. This rule recognizes that "reasonable steps" to preserve 
suffice; it does not call for perfection.  The court should be sensitive to the party's 
sophistication with regard to litigation in evaluating preservation efforts; some litigants, 
particularly individual litigants, may be less familiar with preservation obligations than 
others who have considerable experience in litigation. 
 
Because the rule calls only for reasonable steps to preserve, it is inapplicable when the 
loss of information occurs despite the party's reasonable steps to preserve.  For 
example, the information may not be in the party's control. Or information the party has 
preserved may be destroyed by events outside the party's control – the computer room 
may be flooded, a "cloud" service may fail, a malign software attack may disrupt a 
storage system, and so on.  Courts may, however, need to assess the extent to which a 
party knew of and protected against such risks. 
 
Another factor in evaluating the reasonableness of preservation efforts is proportionality. 
The court should be sensitive to party resources; aggressive preservation efforts can be 
extremely costly, and parties (including governmental parties) may have limited staff and 
resources to devote to those efforts.  A party may act reasonably by choosing a less 
costly form of information preservation, if it is substantially as effective as more costly 
forms.  It is important that counsel become familiar with their clients' information systems 
and digital data – including social media – to address these issues.  A party urging that 
preservation requests are disproportionate may need to provide specifics about these 
matters in order to enable meaningful discussion of the appropriate preservation regime. 
 
When a party fails to take reasonable steps to preserve electronically stored information 
that should have been preserved in the anticipation or conduct of litigation, and the 
information is lost as a result, Rule 37(e) directs that the initial focus should be on 
whether the lost information can be restored or replaced through additional discovery.  
Nothing in the rule limits the court's powers under Rules 16 and 26 to authorize 
additional discovery.  Orders under Rule 26(b)(2)(B) regarding discovery from sources 
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that would ordinarily be considered inaccessible or under Rule 26(c)(1)(B) on allocation 
of expenses may be pertinent to solving such problems.  If the information is restored or 
replaced, no further measures should be taken.  At the same time, it is important to 
emphasize that efforts to restore or replace lost information through discovery should be 
proportional to the apparent importance of the lost information to claims or defenses in 
the litigation.  For example, substantial measures should not be employed to restore or 
replace information that is marginally relevant or duplicative. 
 
Subdivision (e)(1).  This subdivision applies only if information should have been 
preserved in the anticipation or conduct of litigation, a party failed to take reasonable 
steps to preserve the information, information was lost as a result, and the information 
could not be restored or replaced by additional discovery.  In addition, a court may resort 
to (e)(1) measures only "upon finding prejudice to another party from loss of the 
information."  An evaluation of prejudice from the loss of information necessarily includes 
an evaluation of the information's importance in the litigation. 
 
The rule does not place a burden of proving or disproving prejudice on one party or the 
other.  Determining the content of lost information may be a difficult task in some cases, 
and placing the burden of proving prejudice on the party that did not lose the information 
may be unfair.  In other situations, however, the content of the lost information may be 
fairly evident, the information may appear to be unimportant, or the abundance of 
preserved information may appear sufficient to meet the needs of all parties.  Requiring 
the party seeking curative measures to prove prejudice may be reasonable in such 
situations. The rule leaves judges with discretion to determine how best to assess 
prejudice in particular cases. 
 
Once a finding of prejudice is made, the court is authorized to employ measures "no 
greater than necessary to cure the prejudice."  The range of such measures is quite 
broad if they are necessary for this purpose.  There is no all-purpose hierarchy of the 
severity of various measures; the severity of given measures must be calibrated in terms 
of their effect on the particular case.  But authority to order measures no greater than 
necessary to cure prejudice does not require the court to adopt measures to cure every 
possible prejudicial effect.  Much is entrusted to the court's discretion. 
 
In an appropriate case, it may be that serious measures are necessary to cure prejudice 
found by the court, such as forbidding the party that failed to preserve information from 
putting on certain evidence, permitting the parties to present evidence and argument to 
the jury regarding the loss of information, or giving the jury instructions to assist in its 
evaluation of such evidence or argument, other than instructions to which subdivision 
(e)(2) applies.  Care must be taken, however, to ensure that curative measures under 
subdivision (e)(1) do not have the effect of measures that are permitted under 
subdivision (e)(2) only on a finding of intent to deprive another party of the lost 
information's use in the litigation.  An example of an inappropriate (e)(1) measure might 
be an order striking pleadings related to, or precluding a party from offering any 
evidence in support of, the central or only claim or defense in the case.  On the other 
hand, it may be appropriate to exclude a specific item of evidence to offset prejudice 
caused by failure to preserve other evidence that might contradict the excluded item of 
evidence. 
 
Subdivision (e)(2).  This subdivision authorizes courts to use specified and very severe 
measures to address or deter failures to preserve electronically stored information, but 

https://www.law.cornell.edu/rules/frcp/rule_26
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only on finding that the party that lost the information acted with the intent to deprive 
another party of the information's use in the litigation.  It is designed to provide a uniform 
standard in federal court for use of these serious measures when addressing failure to 
preserve electronically stored information.  It rejects cases such as Residential Funding 
Corp. v. DeGeorge Financial Corp., 306 F.3d 99 (2d Cir. 2002), that authorize the giving 
of adverse-inference instructions on a finding of negligence or gross negligence. 
 
Adverse-inference instructions were developed on the premise that a party's intentional 
loss or destruction of evidence to prevent its use in litigation gives rise to a reasonable 
inference that the evidence was unfavorable to the party responsible for loss or 
destruction of the evidence. Negligent or even grossly negligent behavior does not 
logically support that inference.  Information lost through negligence may have been 
favorable to either party, including the party that lost it, and inferring that it was 
unfavorable to that party may tip the balance at trial in ways the lost information never 
would have.  The better rule for the negligent or grossly negligent loss of electronically 
stored information is to preserve a broad range of measures to cure prejudice caused by 
its loss, but to limit the most severe measures to instances of intentional loss or 
destruction. 
 
Similar reasons apply to limiting the court's authority to presume or infer that the lost 
information was unfavorable to the party who lost it when ruling on a pretrial motion or 
presiding at a bench trial.  Subdivision (e)(2) limits the ability of courts to draw adverse 
inferences based on the loss of information in these circumstances, permitting them only 
when a court finds that the information was lost with the intent to prevent its use in 
litigation. 
 
Subdivision (e)(2) applies to jury instructions that permit or require the jury to presume or 
infer that lost information was unfavorable to the party that lost it.  Thus, it covers any 
instruction that directs or permits the jury to infer from the loss of information that it was 
in fact unfavorable to the party that lost it. The subdivision does not apply to jury 
instructions that do not involve such an inference.  For example, subdivision (e)(2) would 
not prohibit a court from allowing the parties to present evidence to the jury concerning 
the loss and likely relevance of information and instructing the jury that it may consider 
that evidence, along with all the other evidence in the case, in making its decision. 
These measures, which would not involve instructing a jury it may draw an adverse 
inference from loss of information, would be available under subdivision (e)(1) if no 
greater than necessary to cure prejudice.  In addition, subdivision (e)(2) does not limit 
the discretion of courts to give traditional missing evidence instructions based on a 
party's failure to present evidence it has in its possession at the time of trial. 
 
Subdivision (e)(2) requires a finding that the party acted with the intent to deprive 
another party of the information's use in the litigation.  This finding may be made by the 
court when ruling on a pretrial motion, when presiding at a bench trial, or when deciding 
whether to give an adverse inference instruction at trial.  If a court were to conclude that 
the intent finding should be made by a jury, the court's instruction should make clear that 
the jury may infer from the loss of the information that it was unfavorable to the party that 
lost it only if the jury first finds that the party acted with the intent to deprive another party 
of the information's use in the litigation.  If the jury does not make this finding, it may not 
infer from the loss that the information was unfavorable to the party that lost it. 
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Subdivision (e)(2) does not include a requirement that the court find prejudice to the 
party deprived of the information.  This is because the finding of intent required by the 
subdivision can support not only an inference that the lost information was unfavorable 
to the party that intentionally destroyed it, but also an inference that the opposing party 
was prejudiced by the loss of information that would have favored its position.  
Subdivision (e)(2) does not require any further finding of prejudice. 
 
Courts should exercise caution, however, in using the measures specified in (e)(2).  
Finding an intent to deprive another party of the lost information's use in the litigation 
does not require a court to adopt any of the measures listed in subdivision (e)(2).  The 
remedy should fit the wrong, and the severe measures authorized by this subdivision 
should not be used when the information lost was relatively unimportant or lesser 
measures such as those specified in subdivision (e)(1) would be sufficient to redress the 
loss. 
 
Rule 55.   Default; Default Judgment 
 

* * * * * 
 
(c) Setting Aside a Default or a Default Judgment.  The court may set aside an 

entry of default for good cause, and it may set aside a final default judgment under 
Rule 60(b). 

 
* * * * * 

 
Committee Note 

 
Rule 55(c) is amended to make plain the interplay between Rules 54(b), 55(c), and 
60(b).  A default judgment that does not dispose of all of the claims among all parties is 
not a final judgment unless the court directs entry of final judgment under Rule 54(b). 
Until final judgment is entered, Rule 54(b) allows revision of the default judgment at any 
time. The demanding standards set by Rule 60(b) apply only in seeking relief from a final 
judgment. 
 
Rule 84.   Forms 
 
[Abrogated (Apr. 29, 2015, eff. Dec. 1, 2015).] 
  
The forms in the Appendix suffice under these rules and illustrate the simplicity and 
brevity that these rules contemplate. 
 

Committee Note 
 
Rule 84 was adopted when the Civil Rules were established in 1938 "to indicate, subject 
to the provisions of these rules, the simplicity and brevity of statement which the rules 
contemplate."  The purpose of providing illustrations for the rules, although useful when 
the rules were adopted, has been fulfilled.  Accordingly, recognizing that there are many 
excellent alternative sources for forms, including the website of the Administrative Office 
of the United States Courts, the websites of many district courts, and local law libraries 
that contain many commercially published forms, Rule 84 and the Appendix of Forms 

https://www.law.cornell.edu/rules/frcp/rule_55
https://www.law.cornell.edu/rules/frcp/rule_60
https://www.law.cornell.edu/rules/frcp/rule_55
https://www.law.cornell.edu/rules/frcp/rule_54
https://www.law.cornell.edu/rules/frcp/rule_55
https://www.law.cornell.edu/rules/frcp/rule_60
https://www.law.cornell.edu/rules/frcp/rule_54
https://www.law.cornell.edu/rules/frcp/rule_54
https://www.law.cornell.edu/rules/frcp/rule_60
https://www.law.cornell.edu/rules/frcp/rule_84
https://www.law.cornell.edu/rules/frcp/rule_84
https://www.law.cornell.edu/rules/frcp/rule_84
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are no longer necessary and have been abrogated.  The abrogation of Rule 84 does not 
alter existing pleading standards or otherwise change the requirements of Civil Rule 8. 
 

APPENDIX OF FORMS 
 
[Abrogated (Apr. __, 2015, eff. Dec. 1, 2015).]  
 
 
Rule 4.   Summons 
 

* * * * * 
 
(d) Waiving Service. 
  

(1) Requesting a Waiver.  An individual, corporation, or association that is 
subject to service under Rule 4(e), (f), or (h) has a duty to avoid 
unnecessary expenses of serving the summons.  The plaintiff may notify 
such a defendant that an action has been commenced and request that 
the defendant waive service of a summons.  The notice and request 
must: 

 
* * * * * 

   
(C) be accompanied by a copy of the complaint, 2 copies of athe 

waiver form appended to this Rule 4, and a prepaid means for 
returning the form; 

   
(D) inform the defendant, using text prescribed in Form 5the form 

appended to this Rule 4, of the consequences of waiving and not 
waiving service; 

 
* * * * * 

 
Rule 4 Notice of a Lawsuit and Request to Waive Service of Summons. 
 

(Caption) 
 
To (name the defendant or – if the defendant is a corporation, partnership, or association 
– name an officer or agent authorized to receive service): 
 
 Why are you getting this?\ 
 
 A lawsuit has been filed against you, or the entity you represent, in this court under 
the number shown above.  A copy of the complaint is attached. 
 
 This is not a summons, or an official notice from the court.  It is a request that, to 
avoid expenses, you waive formal service of a summons by signing and returning the 
enclosed waiver.  To avoid these expenses, you must return the signed waiver within 
(give at least 30 days or at least 60 days if the defendant is outside any judicial district of 
the United States) from the date shown below, which is the date this notice was sent.  

https://www.law.cornell.edu/rules/frcp/rule_84
https://www.law.cornell.edu/rules/frcp/rule_8
https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_4
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Two copies of the waiver form are enclosed, along with a stamped, self-addressed 
envelope or other prepaid means for returning one copy.  You may keep the other copy. 
 
 What happens next? 
 
 If you return the signed waiver, I will file it with the court.  The action will then 
proceed as if you had been served on the date the waiver is filed, but no summons will 
be served on you and you will have 60 days from the date this notice is sent (see the 
date below) to answer the complaint (or 90 days if this notice is sent to you outside any 
judicial district of the United States). 
 
 If you do not return the signed waiver within the time indicated, I will arrange to 
have the summons and complaint served on you.  And I will ask the court to require you, 
or the entity you represent, to pay the expenses of making service. 
 
 Please read the enclosed statement about the duty to avoid unnecessary 
expenses. 
 
 I certify that this request is being sent to you on the date below. 
 
Date: ___________ 
 
___________________________ 
(Signature of the attorney 
or unrepresented party) 
 
___________________________ 
(Printed name) 
 
___________________________ 
(Address) 
 
___________________________ 
(E-mail address) 
 
___________________________ 
(Telephone number) 
 
 
Rule 4 Waiver of the Service of Summons. 
 

(Caption) 
 
To (name the plaintiff's attorney or the unrepresented plaintiff): 
 
 I have received your request to waive service of a summons in this action along 
with a copy of the complaint, two copies of this waiver form, and a prepaid means of 
returning one signed copy of the form to you. 
 
 I, or the entity I represent, agree to save the expense of serving a summons and 
complaint in this case. 

https://www.law.cornell.edu/rules/frcp/rule_4
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 I understand that I, or the entity I represent, will keep all defenses or objections to 
the lawsuit, the court's jurisdiction, and the venue of the action, but that I waive any 
objections to the absence of a summons or of service. 
  
 I also understand that I, or the entity I represent, must file and serve an answer or a 
motion under Rule 12 within 60 days from _____________________, the date when this 
request was sent (or 90 days if it was sent outside the United States).  If I fail to do so, a 
default judgment will be entered against me or the entity I represent. 
 
Date: ___________ 
 
___________________________ 
(Signature of the attorney 
or unrepresented party) 
 
___________________________ 
(Printed name) 
 
___________________________ 
(Address) 
 
___________________________ 
(E-mail address) 
 
___________________________ 
(Telephone number) 
 

(Attach the following) 
 

Duty to Avoid Unnecessary Expenses of Serving a Summons 
 
 Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to 
cooperate in saving unnecessary expenses of serving a summons and complaint.  A 
defendant who is located in the United States and who fails to return a signed waiver of 
service requested by a plaintiff located in the United States will be required to pay the 
expenses of service, unless the defendant shows good cause for the failure. 
 
 "Good cause" does not include a belief that the lawsuit is groundless, or that it has 
been brought in an improper venue, or that the court has no jurisdiction over this matter 
or over the defendant or the defendant's property. 
 
 If the waiver is signed and returned, you can still make these and all other defenses 
and objections, but you cannot object to the absence of a summons or of service. 
 
 If you waive service, then you must, within the time specified on the waiver form, 
serve an answer or a motion under Rule 12 on the plaintiff and file a copy with the court. 
By signing and returning the waiver form, you are allowed more time to respond than if a 
summons had been served. 
 
  

https://www.law.cornell.edu/rules/frcp/rule_4
https://www.law.cornell.edu/rules/frcp/rule_12
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Committee Note 
 
Subdivision (d).  Abrogation of Rule 84 and the other official forms requires that former 
Forms 5 and 6 be directly incorporated into Rule 4. 
 

https://www.law.cornell.edu/rules/frcp/rule_84
https://www.law.cornell.edu/rules/frcp/rule_4
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ATTORNEY ADVERTISING: 

CHANGES TO, AND APPLICATION OF, THE KENTUCKY SUPREME COURT RULES 
& ATTORNEY ADVERTISING REGULATIONS 

Steven T. Pulliam  
 

 
 
Attorney advertising has changed dramatically over the past several decades.  This is 
due in large part to U.S. Supreme Court rulings on restrictions that had been placed on 
attorney advertising.  In addition to changes in the law, advancements in technology 
(email, Internet, social media, etc.) have also greatly changed attorney advertising.  
 
These materials include a brief selection of U.S. Supreme Court cases dealing with 
attorney advertising, as well as an overview of how the Kentucky Rules and Regulations 
on attorney advertising are now applied.   
 
I. U.S. SUPREME COURT CASE HIGHLIGHTS 
 

Here are some U.S. Supreme Court cases addressing limitations on attorney 
advertising.  
 
A. Bates v. State Bar of Arizona, 433. U.S. 350 (1977) 

 
Bates represented the moment the Supreme Court first determined that 
attorneys' free speech rights outweighed the Bar's interest in banning 
attorneys from advertising. The advertisement in question involved fixed 
fee legal services. That type of advertising has actually turned out to 
represent a very small percentage in today's attorney advertising.  
 

B. Ohralik v.Ohio State Bar Ass'n, 436 U.S. 447 (1978)  
 
The Court upheld restrictions on in-person solicitation. The Court 
determined that this type of conduct is different from ordinary advertising. 

 
Unlike a public advertisement, which simply provides 
information and leaves the recipient free to act upon it or 
not, in-person solicitation may exert pressure and often 
demands an immediate response, without providing an 
opportunity for comparison or reflection. Ohralik, 436 U.S. 
at 457-58. 

 
C. In re Primus, 436 U.S. 412 (1978) 

 
The Court issued the opinion in Primus the same day as Ohralik. This 
case involved written solicitation rather than in-person solicitation. The 
Court determined that the written communication did not have the 
pressures and undue influence of a real-time solicitation of services. An 
added issue in Primus dealt with the fact that the offer was for pro bono 
services, and not for pecuniary gain, and restriction would be subject to 
strict scrutiny review instead of the lower standard for commercial 
speech.  

https://supreme.justia.com/cases/federal/us/433/350/case.html
https://supreme.justia.com/cases/federal/us/436/447/
https://supreme.justia.com/cases/federal/us/436/412/case.html


2-2 
 

D. Shapero v. Kentucky Bar Ass'n, 486 U.S. 466 (1988) 
 

In Shapero, the Court struck down a rule prohibiting targeted direct mail 
advertising.  The Court explained that, "the relevant inquiry is not whether 
there exist potential clients whose 'condition' makes them susceptible to 
undue influence, but whether the mode of communication poses a serious 
danger that lawyers will exploit any such susceptibility." Shapero, 486 
U.S. at 474. 
 
The Court compared the types of attorney communication and solicitation 
toward potential clients:  
 

Unlike the potential client with a badgering advocate 
breathing down his neck, the recipient of a letter and the 
"reader of an advertisement . . . can 'effectively avoid 
further bombardment of [his] sensibilities simply by 
averting [his] eyes,'" Id. at 475 (quoting Cohen v. 
California, 403 U.S. 15, 21 (1971)).  A letter, like a printed 
advertisement (but unlike a lawyer), can readily be put in a 
drawer to be considered later, ignored, or discarded. Id. at 
475-76. 
 

E. Peel v. Attorney Registration and Disciplinary Com'n of Illinois, 496 U.S. 
91 (1990) 

 
The Court again rejected restrictions on attorney advertising.  Mr. Peel 
stated on his letterhead that he was certified as a civil trial specialist by 
the National Board of Trial Advocates.  The Rule in Illinois at the time 
prohibited attorneys from stating they were certified specialists, based on 
the advertisement's potential to mislead. The Court determined, "Even if 
we assume that petitioner's letterhead may be potentially misleading to 
some consumers, that potential does not satisfy the State's heavy burden 
of justifying a categorical prohibition against the dissemination of accurate 
factual information to the public." Peel, 496 U.S. at 109. Mr. Peel had in 
fact been certified as a specialist by the National Board of Trial 
Advocates.  

 
II.  A REVIEW OF KENTUCKY SUPREME COURT RULES REGARDING 

ADVERTISING & ATTORNEY ADVERTISING REGULATIONS 
 

The Kentucky Supreme Court Rules of Professional Conduct (SCR 3.130) set 
forth the ethical standards and technical requirements for members of the 
Kentucky Bar Association.  Several of those rules specifically apply to attorney 
advertising, and almost all of those advertising rules are found in SCR 3.130(7).  
The Court adopted substantive changes to the Rules of Professional Conduct 
that deal with attorney advertising effective January 1, 2016.  As a result of those 
changes, the KBA Board of Governors has reviewed, and is in the process of 
amending, the Attorney Advertising Regulations.  Below is an overview of those 
rules with references to related AAC Regulations.   
 

  

https://supreme.justia.com/cases/federal/us/486/466/
https://supreme.justia.com/cases/federal/us/403/15/case.html
https://supreme.justia.com/cases/federal/us/403/15/case.html
https://supreme.justia.com/cases/federal/us/496/91/
https://supreme.justia.com/cases/federal/us/496/91/
https://govt.westlaw.com/kyrules/Document/NDD361B20A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Browse/Home/Kentucky/KentuckyCourtRules/KentuckyStatutesCourtRules?guid=NACA4B470A79211DAAB1DC31F8EB14563&originationContext=documenttoc&transitionType=Default&contextData=(sc.Default)
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A. SCR 3.130(4.5) Solicitation of clients 
 
1. No solicitation in-person, by telephone, by texting, instant 

messaging, etc. 
 
2. EXCEPTIONS: solicitation of lawyers, of immediate family 

members, and of former clients; or for a public interest issue. 
 
3. EXCEPTIONS to the EXCEPTIONS: You can never solicit a 

person that has made it known they do not want to be solicited.  
You can never use coercion, duress, or harassment.  

 
4. PERMITTED SOLICITATIONS:  You CAN send direct mail letters. 

 
5. Written, recorded or electronic communications shall include the 

words "Advertising Material." 
 

6. Mass disasters have a thirty-day wait period. See SCR 
3.130(7.60).  

 
B. SCR 3.130(4.6) Waiver and forfeiture of fees for prohibited solicitation  
 

If you improperly solicit a client and you are paid, or are owed money, 
then all fees are waived or forfeited, and you must return any such fee to 
the client.   
 

C. SCR 3.130(7.01) Definitions  
 
Here you can find definitions of "advertise," "advertisements," "legal 
services," and "Advertising Commission." 
 

D. SCR 3.130(7.02) Attorneys' Advertising Commission 
 
1. The Commission consists of up to nine members. 
 
2. All Commissioners are licensed Kentucky attorneys. 
 
3. They are able to give Advisory Opinions on attorney ads upon 

request. 
 
4. They issue and promulgate AAC Regulations with Board approval. 
 
5. The AAC meets to review all requests almost monthly.  
 

E. SCR 3.130(7.03) Advisory opinions 
 
1. $75.00 filing fee.  Plus $100 if over 100 pages or longer than ten 

minutes. Must be requested by an attorney.  

 

https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.5).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.60).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.60).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.6).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.01).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.02).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.03).pdf
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2. AAC will issue their opinion within thirty days: compliant or non-
compliant (and why). 

 
3. Submission of a corrected ad is free until you get it right. 
 
4. You can't discipline for use of ad if it was deemed compliant. 
 
5. However, NO protection if the ad is false, misleading, or deceptive 

OR the information given to the ACC was false, misleading or 
deceptive. 

 
6. AAC Regulation No. 11: Requirement for complete information. 
 

a. Respond to requests for additional info. 
 
b. Proper formats for television, video, digital, radio, and 

audio recordings are discussed.  
 

7. AAC Regulation No. 5: Time period for review for broadcast 
media. 

 
a. The Commission will review/approve transcripts subject to 

a review of the video or digital media; but the AAC has 
thirty days to review the final product as well. 

 
b. No additional fee to review transcripts and the final product 

produced from an approved transcript.  
 

F. SCR 3.130(7.04) Records of the commission 
 
All advertisements and the records of all actions taken by the 
Commission on submitted advertisements shall be available for 
inspection and copying at the offices of the Kentucky Bar Association at 
reasonable times and upon reasonable notice.  Any expense incurred 
shall be borne by the requesting party. 
 
1. AAC Regulation No. 10: Copying and Retrieval Charges. 
 

Copies of records are $.50 per page and $2.00 per CD/DVD for 
any audio/visual recording.  The Commission may also charge a 
search fee of $25.00 per hour for staff time spent responding to 
requests. 

 
2. AAC Regulation No. 16: Record Retention.  
 

a. Records of the Commission are kept for two years from 
when submitted.  

 
b. Any AAC records over two years old may be destroyed.  
 

https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.04).pdf
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c. Under SCR 7.20(6), attorneys must keep a copy of all ads 
for two years after last used.  

 
G. SCR 3.130(7.10) Communications concerning a lawyer's service 

[previously Rule 7.15] 
 

A lawyer shall not make a false, deceptive, or misleading communication 
about the lawyer or the lawyer's service.  A communication is false or 
misleading if it contains a material misrepresentation of fact or law, or 
omits a fact necessary to make the statement considered as a whole not 
materially misleading. 
 
AAC Regulation No. 1: false, deceptive and misleading advertising: 
 
1. Part B gives examples of advertising that constitutes a material 

misrepresentation. This section covers an attorney's use of props, 
non-attorneys, actors, and more. 

 
2. Part C sets forth what information is needed to avoid having a 

misleading omission. Requirements regarding office location, 
telephone number, fee information, etc. are explained. 

 
3. Part D addresses ads that may create unjustified expectations. 

Use of testimonials, particular results, class action info, prior 
success, and satisfaction of services are discussed. 
 

H. SCR 3.130(7.15) Advertising of fees 
 
If you are advertising a fee for routine services, you must provide the 
potential client or AAC a detailed description of what services are 
included upon request. 
 
AAC Regulation No. 14: Advertising of Fees: 
 
1. If a client actually will be expected to pay court costs and case 

expenses, and the ad has some language stating, or implies, that 
there is no fee owed unless the attorney makes a recovery, this 
regulation states the ad must advise that the client may have to 
pay those costs and expenses. 

 
2. If reference is made to a contingent fee percentage or rate then 

the ad must also disclose whether percentages are computed 
before or after deduction of court costs and case expenses.   

 
I. SCR 3.130(7.20) Advertising 

 
1. Do not give anything of value, or pay, for someone to recommend 

you. 
 

https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.20).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.10).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.15).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.20).pdf
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2. EXCEPTIONS: Some exceptions include paying for advertising, 
paying costs of a legal services plan, paying for a law practice, 
and referral of clients.  See the Rule for specifics. 

  
3. Rule requires "the name and office address of at least one lawyer 

or the name of a law firm." 

4. Communications to immediate family, to current clients, or in 
response to an inquiry for information are exempt from advertising 
Rules and Regulations, but must still comply with SCR 
3.130(7.10). 

 
5. Section (5) states: 
 

If a lawyer or a law firm advertises legal services 
and a lawyer's name or image is used to present the 
advertisement, the lawyer must be the lawyer who 
will actually perform the service advertised unless 
the advertisement prominently discloses that the 
service may be performed by other lawyers.  If the 
lawyer whose name or image is used is not licensed 
to perform the services in Kentucky, such fact shall 
be disclosed in the advertisement.  If the advertising 
lawyer or firm is advertising for clients for the 
purpose of referring the client to another lawyer or 
firm, that fact must be disclosed prominently in the 
advertisement. 

6. Attorneys are to retain a copy or recording of all advertisements 
utilized by the lawyer, as well as a record of when and where it 
was used, for two years after its last dissemination.   

 

 
DELETED: SCR 3.130(7.25) Identification of advertisements 

"THIS IS AN ADVERTISEMENT" 
 

Previously all advertisements were required to state "This is an 
advertisement" on the ad.  The requirement for every ad has been 
removed.  
  

 Some advertisements may still require "Advertising Material" 
pursuant to Rule 4.5. 
 

 Other ads may still require "This is an advertisement" if the ad 
may be false, misleading or deceptive without that language. 

 

 
J. SCR 3.130(7.40) Communication of fields of practice 

 
1. Attorneys can say they do, or do not, practice certain types of law. 
 

https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.10).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.10).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.40).pdf
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2. Attorneys can only state that they are a "certified as a specialist" in 
a particular field if… 

 
a. The lawyer has been certified as a specialist by an 

organization which has been approved by an appropriate 
state authority or that has been accredited by the American 
Bar Association;  

 
b. The name of the certifying organization is clearly identified 

in the communication; and  
 

c. The communication occurs only for as long as the lawyer 
remains so certified and in good standing. 

 
K. SCR 3.130(7.50) Firm names and letterheads 

 
1. Firm names and letterheads cannot be false, deceptive, or 

misleading. 
 
2. Lawyers may state or imply that they practice in a legal entity only 

if that is the fact. 
 
3. Law firm cannot use the name of a lawyer who is suspended by 

the Supreme Court from the practice of law; the name may not be 
used by the law firm in any manner until the lawyer is reinstated.  
A lawyer who has been permanently disbarred shall not be 
included in a firm name, letterhead, or any other professional 
designation, or advertisement. 
 

L. SCR 3.130(7.60) Kentucky Bar Association Disaster Response Plan 
 
1. "Disaster" will be identified by the KBA Immediate Past President, 

or possibly the Executive Director of the KBA. 
 
2. Creates the Kentucky Mass Disaster Task Force, which 

establishes a "legal service information center." 
 
3. Task Force prepares to provide affected persons with specific 

information.  
 
4. SCR 3.130(4.5)(4) sets forth a thirty-day waiting period before 

sending any communication to  those involved in a disaster as 
defined in SCR 3.130(7.60). 

https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.50).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.60).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.60).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(7.60).pdf
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REFERENCE CHART FOR RENUMBERED, DELETED, OR MODIFIED RULES 
UNDER SCR 3.130 

 

OLD 
RULE 

# 

NEW 
RULE 

# 
RULE NAME Amendments 

7.01 -- Applicability Deleted. 

7.02 7.01 Definitions 
Renumbered. Several exceptions to what is 
considered an advertisement were deleted, and the 
"business card" exception was modified. 

7.03 7.02 
Attorneys' 
advertising 
commission 

Renumbered. Revisions reflect the new role of 
Commission (issuing advisory opinions only). 

7.04 7.15 
Advertising of 

fees 
Renumbered. Section (2) deleted. 

7.05 -- 
Filing of 

Advertisements 
Deleted. 

7.06 7.03 
Advisory 
Opinions 

Renumbered. Submission requirements added from 
old 7.05 since it was being deleted. 

7.07 -- Review of filings Deleted. 

7.08 7.04 
Records of the 
Commission 

Renumbered. No other changes. 

7.09 4.5 
Solicitation of 

clients 

Renumbered.  Name changed from "Direct contact 
with potential clients." Made solicitation of attorneys 
and prior clients permissible. 

7.10 4.6 

Waiver and 
forfeiture of fees 

for prohibited 
solicitation 

Renumbered.  Added a reference that this conduct 
can also result in disciplinary matter. 

7.15 7.10 
Communications 

concerning a 
lawyer's service 

Renumbered.  Sections (b) and (c) were deleted. 

7.20 same Advertising 

Addition of section 7.20(2)(d) permits attorneys to 
refer clients to other attorneys or non-attorneys 
pursuant to previous agreements, with conditions.  
Ad retention requirement for attorneys added from 
old 7.05 since it was being deleted. 

7.25 -- 
Identification of 
advertisements 

Deleted. 

7.40 same 
Communication 

of fields of 
practice 

Section numbers were shifted. Amendments 
deleted the restriction on use of any form of the 
words "certified," "specialist," "expert," or 
"authority." A restriction now applies to use of 
"certified as a specialist" language. 

7.50 same 
Firm names and 

letterheads 
No substantive changes. 

7.60 same 
KBA Disaster 

Response Plan 
No substantive changes. Section numbers/letter 
were shifted. 
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ONLINE LEGAL MARKETING: 
SOCIAL MEDIA AND ONLINE REVIEWS 

Helen Gülgün Bükülmez 

 
 

Disclosure

• Examples presented in this program are not in any 

way approved, endorsed or promoted by KBA.

• Sample social media and online marketing ideas are 

chosen randomly and do not represent the views of 

KBA nor does KBA provide an opinion on them.

• The online marketing ideas in this presentation have 

not been submitted to KBA’s Advisory Board for 

consideration and each attorney trying the idea is 

responsible for compliance with the Bar and Ethics 

Rules.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Online Legal Marketing

• http://texaslawhawk.com/commercials/

• The Socrates Test: What did Socrates 

think of that?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

The Big Picture: Providing Value & Genuine User Experience

• A legally optimized website

• Content

• On-site Optimization

• Link Building

• Citation Cleanup & Technical Maintenance

• Local Listings 

• Social Media *****

• Online Reviews *****

• Data-based, Effective Pay-Per-Click Campaign

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

The Goal

Making a case for Google for:

• Branding & Reputation Management

• Leads & Cases

• Engagement with peers & prospective 

clients

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Definitions

• SEO: Search Engine Optimization - Organic

• A user comes to Google/Search Engine looking for 

answers. 

• Google/Search Engine uses algorithms to determine 

relevance to the topic, and popularity to verify authority

on the subject.

• The goal of SEO is to implement best practices to help 

the search engines see you as the authority in your field. 

SEO is the process of integrating ranking factors and 

user experience to make your website stand out among 

the rest. 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Definitions

Pay-Per-Click

• a model of internet marketing in which 

advertisers pay a fee each time one of 

their ads is clicked.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Definitions

• Lead: A qualified chat, online form submission, 

phone call, email or other message that has the 

potential of becoming a case.

• Impression: each time a website or an ad is 

displayed.

• Click: each time a website or an ad is viewed 

by an online visitor.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 



2-12 
 

Definitions
White Hat SEO

SEO that conforms to search engine designs and involves no 

deception.

ADVANTAGES:

• Long term strategy

• Best user experience

• Creating content for users, not search engines

• Low risk factor

• Higher Quality Leads

DISADVANTAGES:

• Progress may be achieved at a much slower rate, especially in 

secondary market
 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Definitions
Black Hat SEO

Techniques used to get higher search rankings in a manner that is 

inconsistent with Search Engine guidelines.

ADVANTAGES:

• Achieve search engine rankings very quickly

DISADVANTAGES:

• Short term strategy

• High risk level 

• Low conversions/poor quality leads

• Poor user experience

• Tricks the user and search engine to achieve results

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

The Big Picture on the First Page & The PPC 

Change

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Remember the Big Picture

Providing Value & Genuine User 

Experience:

 Social Media

 Online Reviews

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Social Media
• Facebook

• for visibility, social engagement, leads, targeted ads, etc.

• Twitter

• promotions, special initiatives, individual connections

• e.g., groups against domestic violence

• LinkedIn

• Practice area dependent – more successful for peer 

connections

• YouTube

• Popular if video production

• Google Plus – optimization, credibility, local citation building

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Facebook for Business
SOME NUMBERS

• An average American checks his/her phone 46 times per day – up 

from 33 in 2014 (collectively, 8 billion times per day)

http://time.com/4147614/smartphone-usage-us-2015/

• The not so average person checks his/her phone 150+ times per 

DAY (PewResearch)

• When? (1) shopping, (2) watching TV 

http://time.com/4147614/smartphone-usage-us-2015/

• 76 percent of people who search for an attorney use the Internet. 

LexisNexis Study of 4,000 people (The Research Intelligence 

Group, March 2012): 

https://drive.google.com/a/helenbukulmez.com/file/d/0B010fqDaxX

j8RDl0clp4dzd5bXM/view?pli=1

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Facebook for Business

• 1.01 Billion people log on to their Facebook accounts daily. 

(Facebook)

• New: https://www.facebook.com/services/

• Local listing of businesses; Reviews; Ratings – Google like

WHY: PEOPLE DO BUSINESS WITH THOSE THEY LIKE

• Attorney’s Story

• Personal account / Business “Page”

• Page is recommended

• Educational, not salesy

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Facebook

• Take your time setting up your page

• About – the more information, the better

• Profile Photo – A smiling face

• Cover Photo – Logo, Name, Office, City – Design

• Set up "Local Business" – Law Firm/Lawyer –
Consistent Phone number, address, "staffed office“

• Verify! 

• Trade secret: Sync Facebook with rest of online 
presence.

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Facebook Targeting

• Ethical Considerations

• Direct Mail – KBA Rules allow

• Is it the same thing?

• Promote Your Page 

• Boost Your Posts & Tailor to Reach Target 
Audience

• Facebook Ads

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Facebook Targeting

• Unpaid – age, gender, city

• Paid – virtually unlimited: age, gender, location, income 

bracket, previous employment, the type of car they drive, 

how long they’ve lived in the city, marital status, …

• Class Action Lawsuits seeking representative plaintiffs –

Chipotle, Applebees, Massage School (VERY low cost per 

lead), etc…

• How do you stand out from your competition?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

““No one cares about how much you know…

…until they know how much you care.”

~ T. Roosevelt

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Facebook: Engagement

• Rich, educational, engaging content

• Community service

• Personal connections

• Videos

• Creative assets: 

• http://www.dsslaw.com/staysobernj/#resources, 

• http://www.kendalllawfirm.net/reckless-racer/

• https://www.facebook.com/pajciclaw/

• https://www.facebook.com/oklahomacitylawyer/?fref=nf

• https://www.facebook.com/gregcolemanlaw/  

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Facebook Messaging

• Privacy

• Ethical responsibility

• Attorney-client relationship formed?

• Setting boundaries & managing expectations

• Auto reply directing traffic to office phone number

• Option to disable inbox

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Facebook Reviews

• Negative Reviews

• Facebook will not remove it: stuck with it 

unless you can prove the individual posting the 

review never used your services. 

• Positive Reviews

• Boost with more likes and comments

• Get more of them to minimize negative reviews

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Online Reviews

Are you spending money to market bad 

reputation?

• Google

• Yelp

• Avvo

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Online Reviews
• At least 5 for the stars to show up next to your Local Listing

• If less than 5, only a number will show up

• Privacy, defamation, attorney-client rel. issues:

• http://blogs.wsj.com/law/2014/07/11/lawyers-responding-

to-negative-online-reviews-tread-tricky-path/

• Affect rankings and leads

• For the attorney, by the attorney!

• KBA Rules re: how to inquire into reviews

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Obtaining Online Reviews

• Your clients control the message

• Proactive approach 

• When is your client the happiest? Settlement 

check?

• How – Smart phone? Template? A dedicated staff.

• Your staff, including attorneys – competition

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Reviews: Everyone is Your Customer

The Big Review Party

• Former clients

• Current clients

• Families, friends of clients

• Candidates for openings at your firm

• Vendors

• The mail man
 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Negative Online Reviews

• Proactive approach > Damage Control

• Negative review – have you reached out?

• More effective and impactful on your business than 

all the marketing you can do

• Obtain more positive reviews to leave the negative 

ones behind, both in time and in number

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Online Reviews: BirdEye

• Web-based software seeking reviews from 

your clients via email

• Positive Reviews – easily published on 

any platform

• Negative reviews – "Got it off her chest."

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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The Big Picture

• Your story, connection to your community, 

service to others, …

• How similar you are & race for likability

"Google loves you only after everyone 

else does."

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Overall Marketing -

Consistency
• Billboards

• TV commercials 

• Less effective and more costly than online marketing

• Online Legal Marketing

• Design, SEO, PPC, Online Reviews, Social Media, 

Engaging Digital Assets – ALL necessary

• Direct Mail

• Marketing Activities – in person
 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Demonstrate

• Competency

• Experience

• Professionalism

• Success: verdicts, settlements

• Ethical approach

QUIZ: WHY WOULD ANY OF THIS MATTER TO 

YOUR POTENTIAL CLIENT? HOW CAN YOU SET 

YOURSELF APART?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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Questions

Wait! We need another opinion from Socrates. 

http://jamiecasinoinjuryattorneys.com

Pretty good, isn’t it?

What did Socrates think of THAT?

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

Questions

Feel free to contact me: 

(859) 797-4323

helen@helenbukulmez.com

 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 

__________________________ 
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SOCIAL MEDIA AND eDISCOVERY EVIDENCE 
Rebecca R. Schafer 

 
 
 
I.  INTRODUCTION 

 
Social media and eDiscovery are sources of evidence that bring with them their 
own unique challenges and considerations.  The following is a description of the 
type of data available, how to obtain this data, dealing with discovery requests for 
this data, and advising your client on data storage.    
 

II.  SOCIAL MEDIA 
 
Social media can be defined as forms of electronic communications through 
which users create online communities to share information, ideas, personal 
messages, and other content (such as videos and photos).  See Paul W. Grimm 
et al., Authentication of Social Media Evidence, 36 Am. J. Trial Advoc. 433, 434 
(2013).   
 
You never know who may use social media.  Depending on the survey source, 
between 65-84 percent of American adults report using social media.  One court 
likened posts on Facebook to discovering a witness' folder of documents entitled 
"Everything about Me."  E.E.O.C. v. Original Honeybaked Ham Co. of Georgia, 
Inc., No. 11-cv-02560-MSK-MEH, 2012 WL 5430974 (D. Colo. Nov. 7, 2012). 
 
A. Advice to Your Clients 

 
Consider advising your clients to stop using social media if a lawsuit is 
possible.  However, counsel is advised not to suggest or recommend 
parties or witnesses delete existing content from social media accounts.  
Such conduct would likely violate Rule 3.4 of Kentucky Rules of 
Professional Conduct. SCR 3.130(3.4)(a) ("A lawyer shall not …unlawfully 
alter, destroy or conceal a document or other material having potential 
evidentiary value.  A lawyer shall not counsel or assist another person to 
do any such act.")  Furthermore, it may subject both you and your client to 
sanctions. 
 
The case of Allied Concrete Co. v. Lester, 736 S.E.2d 699 (Va. 2013), 
demonstrates the importance of preserving social media evidence and 
the perils of advising clients involved in litigation to remove damaging 
posts from their social media pages.  Following a car accident involving 
an Allied Concrete truck, Lester sued Allied Concrete for compensatory 
damages for both his personal injuries and the wrongful death of his wife.  
Allied Concrete sought discovery of Lester's Facebook page, which 
included photos of Lester holding a beer can while wearing a T-shirt 
printed with "I ♥ hot moms."  Lester's attorney, through his paralegal, 
promptly instructed Lester to "clean up" his Facebook page because "[we 
don't] want blow ups of other pics at trial."  Lester then deleted a number 
of photos from his page.  Although the deleted photos were eventually 
produced and Lester ultimately prevailed at trial, the court ordered 

https://govt.westlaw.com/kyrules/Document/N2BBFB260A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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sanctions in the amount of $180,000 for Lester and $542,000 for his 
attorney.  Lester's attorney also faced a disciplinary hearing related to his 
role in the cover-up. See Peter Vieth, Sanctions Paid, Murray Now Faces 
Bar Discipline, Va. Law. Wkly., July 9, 2013. 
 
In fact, you may want to consider counseling clients about the need to 
preserve electronic evidence as soon as possible. 

 
B. What Kind of Information Can You Potentially Find on Social Media?   

 
1. Mental state (e.g. to dispute claims of emotional distress, or pain 

and suffering). 
 

2. Physical state and activity (e.g. to dispute claims of injury or 
impairment; to prove failure to mitigate damages). 

 
3. Relationship status (e.g. to dispute claims for loss of consortium). 

 
4. Custody disputes (e.g. parent's lifestyle is inconsistent with the 

best interests of the child; GPS tracking of movements). 
 

a. A father presented a Facebook posting from the mother's 
live-in boyfriend commenting about the boyfriend's alcohol 
consumption.  The posting was used adversely against the 
mother and was considered by the trial court as one of the 
factors in designating the father as primary residential 
parent.  Bramble v. Bramble, No. 2011-CA-000461-ME, 
2011 WL 6003929 (Ky. App. Dec. 2, 2011). 

 
b. A father presented photos of his child's mother, depicting 

her partying and consuming alcohol.  Although the mother 
had not posted the photos herself, she had been "tagged" 
by someone else in the photos, causing the photos to 
appear on her Facebook page.  Lalonde v. Lalonde, No. 
2009-CA-002279-MR, 2011 WL 832465 (Ky. App. Feb. 25, 
2011). 

 
5. Locating witnesses. 

 
6. Similar conduct of the alleged harasser/defendant. 

 
7. Proving, or disproving, elements of a claim. 

 
a. A woman was accused of illegally racing on a freeway and 

causing the other driver's death. She claimed that she 
wasn't racing but merely sped up to get out of the driver's 
way. However, just the day before, she posted to 
MySpace:  "If you find me on the freeway and you can 
keep up I have a really bad habit of racing random people."  
Eric Goldman, Are Facebook Photos More Discoverable in 
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Litigation than Other Social Media Content? Forbes, 
January 20, 2015. 
 

b. Social media content revealed images a sexual 
harassment claimant posted of herself wearing clothing 
containing the same vulgar language that she claimed had 
been used in the workplace and had been offensive to her, 
as well as musings about her mental state after having lost 
a pet and having suffered a broken relationship, her self-
described sexual aggressiveness, and her post-termination 
employment and income opportunities.  E.E.O.C. v. 
Original Honeybaked Ham Co. of Georgia, Inc., No. 11-cv-
02560-MSK-MEH, 2012 WL 5430974 (D. Colo. Nov. 7, 
2012). 

 
c.  The Commonwealth offered printouts of Facebook 

messages between the defendant and his minor victim in 
which the defendant was soliciting the minor to engage in 
sexual behavior.  Simmons v. Com., No. 2012-000064-MR, 
2013 WL 674721, *2 (Ky. Feb. 21, 2013).   

 
C. Search Tips  

 
Once you learn a party uses a social media website and has an 
accessible profile, it must be checked periodically throughout the litigation 
process.  It is often possible to gather information from social media sites 
simply by viewing publically available information.  Following are some 
suggested websites to search:   
 

 Google 

 Facebook 

 Twitter 

 Instagram 

 Pinterest 

 Tumblr 

 LinkedIn 
 

However, attorneys should not use friend requests to obtain information 
about the opposing parties.  Ethics opinions in New Hampshire, New 
York, Pennsylvania, and California have all limited the ability of an 
attorney to "friend" or otherwise contact the opposing party in a dispute.   
 
In order to properly preserve social media evidence, it must be printed or 
stored electronically.  Also, a date stamp must be included.  Taking 
screen shots of the postings is an extra step that can be taken to 
preserve evidence electronically. While not absolutely necessary, screen 
shots add some additional credibility by showing that the information was 
not modified. The individual discovering and storing the evidence will 
need to sign an affidavit and may need to testify at trial. Consequently, 
the identity of the individual preserving the evidence must also be 
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recorded.  Proper preservation is essential to combat potential evidentiary 
arguments should the information be utilized at trial. 
 
In criminal cases, under §2703(f), "[a] provider of wire or electronic 
communication services or a remote computing service, upon the request 
of a governmental entity, shall take all necessary steps to preserve 
records and other evidence in its possession pending the issuance of a 
court order or other process." 18 U.S.C. §2703(f). 
 
In civil cases, it is preferable to seek social media information informally, 
from the party during formal discovery, or through an authorization signed 
by the party, as opposed to expecting assistance from the site 
administrators. Sites such as Facebook routinely deny subpoena 
requests citing the Stored Communication Act, 18 U.S.C. §2701 et seq..  
Pursuant to this statute, sites need only provide basic subscriber 
information to a party in a civil matter, and only if the information is 
"indispensable to the case and not within the party's possession."  
Further, Facebook will not comply with a subpoena unless it is a validly 
served California or federal subpoena. Out-of-state subpoenas must be 
domesticated and served personally on Facebook's registered agent.  
See Facebook Help Center (https://www.facebook.com/help).  If you 
comply with these requirements, the information provided may not include 
any content such as wall posts or photos from the page.  In almost all 
cases, it makes little sense to attempt to gather information from the sites 
directly.  (Note though that they will often respond to an authorization 
signed by the party.) 

 
D. Preservation/Retention Letters 

 
As soon as possible, once the litigation process begins, counsel should 
send a retention letter to opposing counsel to prevent deletion of 
information or profiles from social media websites. This step should be 
performed whether or not you plan to use social media discovery; it does 
not hurt to preserve this potential evidence and it is relatively easy to 
delete information from social networking pages.  
 
In Torres v. Lexington Ins. Co., 237 F.R.D. 533 (D.P.R. 2006), the plaintiff 
sued a hotel alleging a sexual assault occurring at the hotel caused social 
isolation, intense humiliation and mental anguish. During an informal 
discovery search, defense counsel found a social media account with a 
number of potentially damaging photographs. The photos and profile 
indicated the plaintiff was an aspiring singer and model, and called into 
question the severity of the alleged injuries from the incident.  Defense 
counsel sent a preservation letter and a request to produce to plaintiff's 
counsel. Two days later, the account was deleted.  As a result of plaintiff's 
actions, the court issued serious sanctions including, but not limited to, 
dismissal of the mental anguish claim.  

  
E. Requests for Production and Interrogatories 
 

An example of a request for production of Facebook data is as follows: 

https://www.law.cornell.edu/uscode/text/18/2703
https://www.law.cornell.edu/uscode/text/18/part-I/chapter-121
https://www.facebook.com/help
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For each Facebook account maintained or accessed by 
you, please produce your account data for the period of 
[date of incident] through present.  You may download and 
save your Facebook data by logging on to the Facebook 
account, click on the drop-down list at the top menu bar 
with the padlock icon, select the "Settings" link, select the 
"Download a copy of your Facebook data" link at the 
bottom of the page, click the "Start My Archive" button, 
click the "Start My Archive" button in the pop-up box, and 
then follow the remaining directions as prompted.  

 
Allowing this self-collection method is more likely to be approved by the 
court because the party was provided with instructions, the request was 
limited to a specific period of time, and the party has the alternative of 
producing the information instead of allowing opposing counsel direct 
access to the information. 
 
Even if a party has "deleted" their Facebook profile, the profile is not 
actually erased. When a Facebook profile is "deleted," the profile is 
merely deactivated.  This causes it to outwardly disappear from Facebook 
immediately.  However, Facebook saves all profile information including 
friends, photos, interests, etc.  To reactivate the account, a user need 
only sign on to Facebook again from the main sign-on page.  In order to 
gain access to these deleted pages, counsel can use the written 
discovery process to identify and request access to previously held 
accounts.   

 
In order to permanently delete a Facebook page, a user must go to a 
specific page that is not easily located on the Facebook site and submit 
an official request.  Once the request is processed, the profile page is 
deleted entirely with no option for recovery.   

 
F. Objecting to, and Compelling, Discovery of Social Media Information 

 
Social media information is discoverable just like any other relevant 
evidence. Howell v. Buckeye Ranch, Inc., No. 2:11-cv-1014, 2012 WL 
5265170 at *1 (S.D. Ohio Oct. 1, 2012).  However, depending on the 
specific nature of the request, objections may be made based on 
expectations of privacy and overbroad inquiries.     
 
With regard to discovery disputes, the Kentucky courts hold that "[i]t is 
well-settled that discovery rules are to be liberally construed as to provide 
both parties with relevant information fundamental to proper litigation."  
Primm v. Isaac, 127 S.W.3d 630, 634 (Ky. 2004).  
 
In support of a request for private postings, attempt to reference available 
relevant public postings on the party's social media accounts.  Courts 
liken requests for "entire contents" to "fishing expeditions."  See, e.g., 
Tompkins v. Detroit Metropolitan Airport, 278 F.R.D. 387, 388 (E.D. Mich. 
2012); Fawcett v. Altieri, 960 N.Y.S.2d 592, 597 (N.Y. Sup. Ct. 2013) 
("The adversary must show with some credible facts that the adversary 
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subscriber has posted information and photographs that are relevant to 
the facts at hand.").     
 
Additionally, many courts have found that social media information is 
discoverable even if it is in an account that is "locked" or "private."  
E.E.O.C. v. Simply Storage Management, LLC, 270 F.R.D. 430, 434 (S.D. 
Ind. 2010).  When a social media account user claims a privacy interest, 
his privacy expectations "must be objectively reasonable" and a party's 
subjective belief that something is private is "irrelevant." Pietrylo v. 
Hillstone Restaurant Group, No. 06-5754, 2008 WL 6085437 at *7 (D.N.J. 
Jul. 25, 2008).  Even if privacy settings only allow access to "friends," 
there is no justifiable expectation that those friends will in turn keep the 
account or the information private.  Reid v. Ingerman Smith LLP, No. VC 
2012-0307, 2012 WL 6720752 at *2 (E.D.N.Y. Dec. 27, 2012); see also, 
McMillen v. Hummingbird Speedway, Inc., No. 113-2010 CD, 2010 WL 
4403285 (Pa. Ct. Com. Pl. 2010) (Court compelled production of 
usernames and passwords of the Plaintiff's Facebook and MySpace 
accounts based on the fact that the operators of the social media network 
companies have the ability to monitor the content of the communications 
on the sites.  The court likened the communications to taking place in the 
presence of third parties, which negated any expectation of privacy or 
confidentiality.) 
   
Furthermore, in the case of a plaintiff/claimant, even though broad 
discovery of social media may embarrass him, "this is the inevitable result 
of alleging these sorts of injuries."  E.E.O.C. v. Simply Storage 
Management, LLC, 270 F.R.D. 430, 437 (S.D. Ind. 2010) (Facebook 
information is discoverable because it is not private or privileged and may 
be relevant to a plaintiff's emotional and mental state).   
 
However, other courts have limited discovery of social media evidence to 
references regarding the specific events alleged within the plaintiff's 
complaint, and have found that social media posts are not relevant to the 
issue of emotional damages.  Giachetto v. Patchogue-Medford Union 
Free School Dist., 293 F.R.D. 112, 115 (E.D.N.Y. 2013) ("[t]he fact that an 
individual may express some degree of joy, happiness, or sociability on 
certain occasions sheds little light on the issue of whether he or she is 
actually suffering emotional distress").  
 
The Kentucky Court of Appeals has found on at least one occasion that 
there is generally not a reasonable expectation of privacy when it comes 
to posting on social media.  Pearce v. Whitenack, 440 S.W.3d 392, 401 
(Ky. App. 2014) (Facebook was referred to as a "public forum").  See 
also, Cunningham v. Humana Ins. Co., No. 3:10-CV-00056, 2011 WL 
3878317 (W.D. Ky. Aug. 31, 2011) (compelling discovery of plaintiff's 
Facebook information because downloading the information was not 
unreasonably burdensome and because the plaintiff was claiming 
emotional distress).  
 
In Romano v. Steelcase Inc., 907 N.Y.S.2d 650 (N.Y. Sup. Ct. 2010), a 
New York judge ordered production of the plaintiff's entire Facebook and 
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Myspace profiles, including all private pages.  The court pointed out that 
the privacy policies for the sites advise users that there is no expectation 
of privacy.  In this situation, the plaintiff was ordered to execute a consent 
form authorizing Facebook and MySpace to provide the defendant with 
access to the pages.   
 
In Nucci v. Target Corp., 162 So.3d 146 (Fla. Dist. Ct. App. 2015), the 
plaintiff, Maria Nucci, claimed she suffered personal injuries and 
emotional distress from a slip-and-fall at Target.  Because Nucci's lawsuit 
raised issues about her physical and emotional condition, Target sought 
to access her photos on Facebook. Her Facebook account was set to 
"private," but suspicions were heightened when the number of photos in 
Nucci's Facebook account shrunk immediately after her deposition (and 
post-accident surveillance videos showed her carrying around heavy 
items).  The trial court ordered Nucci to produce Facebook "photographs 
depicting Nucci from the two years before the date of the incident to the 
present."  Nucci unsuccessfully appealed.  The appellate court declared: 
 

[I]t is often difficult for the fact-finder to grasp what a 
plaintiff's life was like prior to an accident. It would take a 
great novelist, a Tolstoy, a Dickens, or a Hemingway, to 
use words to summarize the totality of a prior life.  If a 
photograph is worth a thousand words, there is no better 
portrayal of what an individual's life was like than those 
photographs the individual has chosen to share through 
social media before the occurrence of an accident causing 
injury.  Such photographs are the equivalent of a "day in 
the life" slide show produced by the plaintiff before the 
existence of any motive to manipulate reality. The 
photographs sought here are thus powerfully relevant to 
the damage issues in the lawsuit. The relevance of the 
photographs is enhanced, because the post-accident 
surveillance videos of Nucci suggest that her injury claims 
are suspect and that she may not be an accurate reporter 
of her pre-accident life or of the quality of her life since 
then. 

   
  Id. at 152. 

 
One option in the face of a discovery dispute, and balancing concerns of 
privacy with discovery obligations, is to request the court to conduct an in 
camera review of a party's social media posts.  In preparation for this 
task, submit a standard privilege log regarding the nature of the posts and 
the basis for withholding them.  See, e.g., Bass ex rel. Bass v. Miss 
Porter's School, No. 3:08cv1807, 2009 WL 3724968 (D. Conn. Oct. 27, 
2009) (court conducted in camera review of Facebook posts, messages, 
and photos); cf. Tompkins v. Detroit Metropolitan Airport, 278 F.R.D. 387, 
389 n. 4 (E.D. Mich. 2012) (court declined based on notion that in camera 
review should be limited to issues of privilege, not relevance).  Under 
Kentucky law, "[t]he decision whether to engage in in camera review rests 



2-28 

 

with the sound discretion of the trial court."  Grange Mut. Ins. Co. v. 
Trude, 151 S.W.3d 803, 818 (Ky. 2004). 
 
Less-intrusive requests for social media information, like printouts, 
screenshots, limiting time period, and/or limiting content, are more likely 
to be granted than more intrusive requests like unfettered, direct access 
to the account or passwords. Anthony v. Atlantic Group, Inc., Nos. 8:09-
cv02383-JMC, 9:09-02942-JMC, 2012 WL 4009490 at *2 (D.S.C. Sep. 
12, 2012). 
 
Also, with regard to requests to obtain passwords, keep in mind that 
accessing someone's account without written consent or court order is 
likely to exceed authorization under the terms of the service provider, 
which in turn may violate the Computer Fraud and Abuse Act, 18 U.S.C. 
§1030(g) (2012), ("CFAA"), and in some cases the Stored 
Communications Act, 18 U.S.C. §2701 (2012), ("SCA").   
 

G. Admissibility  
 
1. Unreasonable search. 
 

Exclusionary rule did not apply to criminal defendant's emails that 
were obtained directly from internet service provider (ISP) by 
government agents based on good-faith reliance on the Stored 
Communications Act, as opposed to search warrant based on 
probable cause. U.S. v. Warshak, 631 F.3d 266 (6th Cir. 2010). 

 
2. Authentication through testimony of the purported author.  
 

In a Connecticut Appellate Court case, the defendant denied 
writing messages on her Facebook page and claimed that 
someone had hacked her Facebook account.  As a result, the trial 
court refused to allow the pages into evidence.  State v. Eleck, 23 
A.3d 818, 824 (Conn. App. Ct. 2011).   

 
3. Authentication through testimony of non-author witnesses with 

personal knowledge. 
 

Under KRE 901, the burden to authenticate social media evidence 
is "slight" and requires only a "prima facie showing."  See 
Simmons v. Com., No. 2012-SC-000064-MR, 2013 WL 674721, 
*2 (Ky. Feb. 21, 2013).  Absent admission of the purported author 
as to authenticity of a social media message, a party can use 
testimony by the witness who was on the receiving end of the 
message, testimony by the witness who printed the messages off 
the internet, and/or evidence that the printout of the messages 
was obtained directly from the website administrator (e.g. 
Facebook). See id.  

 

https://www.law.cornell.edu/uscode/text/18/1030
https://www.law.cornell.edu/uscode/text/18/1030
https://www.law.cornell.edu/uscode/text/18/2701
https://govt.westlaw.com/kyrules/Document/N1583B5F0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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4. Hearsay. 
 

In State v. Greer, No. 91983, 2009 WL 2574160 at *6 (Oh. App. 
Aug. 20, 2009), the court held that social networking posts by a 
party are not excluded by the hearsay rule if they are admissions 
by a party opponent.  See also, KRE 801A(b). 

 
5. Unfairly prejudicial. 
 

"Although relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of undue 
prejudice, confusion of the issues, or misleading the jury…" KRE 
403.  In addition to seeking to preclude admission of social media 
evidence that is unfairly prejudicial or likely to mislead a jury, 
litigants should consider whether expert testimony about social 
media users' motivations and behaviors could help explain harmful 
evidence that is admitted.  Kathryn R. Brown, The Risks of Taking 
Facebook at Face Value: Why the Psychology of Social 
Networking Should Influence the Evidentiary Relevance of 
Facebook Photographs, 14 Vand. J. Ent. & Tech. L. 357, 385 
(2012) ("Because social norms encourage taking photographs of 
happy moments, individuals are unlikely to capture shameful, 
regrettable, or lonely moments with a camera…. Just as evidence 
of eyewitness identification errors aided fact-finders in assessing 
the weight of a given identification, social science on Facebook 
pictures – such as research concerning users' motivations for 
posting or removing photographs – may serve a similar purpose in 
aiding fact finders to assess the relevance of such pictures."). 

 
III.  eDISCOVERY 
 

Discovery involving Electronically Stored Information ("ESI") is no longer limited 
to corporations.  Electronic discovery, or eDiscovery, should be a tool considered 
in every lawsuit. ESI includes not only information kept on company-wide servers 
and email systems, but data generated by an individual's personal tablet, smart 
phone, or Fitbit (just to name a few sources).   
 
"[I]t is no exaggeration to say that many of the more than 90% of American adults 
who own a cell phone keep on their person a digital record of nearly every aspect 
of their lives – from the mundane to the intimate… The average smart phone 
user has installed 33 apps, which together can form a revealing montage of the 
user's life." Riley v. California, 134 S.Ct. 2473, 2490 (2014). "Prior to the digital 
age, people did not typically carry a cache of sensitive personal information with 
them as they went about their day. Now it is the person who is not carrying a 
cellphone, with all that it contains, who is the exception." Id. 

 
A. Duty to Preserve 

 
Both the clients, and their attorneys, have a duty to avoid the spoliation of 
ESI under the clients' control.  Zubulake v. UBS Warburg LLC, 229 F.R.D. 
422, 432 (S.D.N.Y. 2004) (advising that once a "litigation hold" is in place, 

https://govt.westlaw.com/kyrules/Document/NF89629A0A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N7414CE70A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N7414CE70A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://supreme.justia.com/cases/federal/us/573/13-132/
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a party and her counsel must make certain that all sources of potentially 
relevant information are identified and retained).   
 
December 1, 2015, amendment to FRCP 37(e) clarifies the 
consequences for mishandling ESI in a federal case. 
 

Absent exceptional circumstances, a court may not impose 
sanctions under these rules on a party for failing to provide 
electronically stored information lost as a result of the 
routine, good-faith operation of an electronic information 
system.  If electronically stored information that should 
have been preserved in the anticipation or conduct of 
litigation is lost because a party failed to take 
reasonable steps to preserve it, and it cannot be 
restored or replaced through additional discovery, the 
court: 
(1) upon finding of prejudice to another party from loss 
of the information, may order measures no greater 
than necessary to cure the prejudice; or 
(2) only upon a finding that the party acted with the 
intent to deprive another party of the information's use 
in the litigation may: (A) presume that the lost 
information was unfavorable to the party; (B) instruct 
the jury that it may or must presume the information 
was unfavorable to the party; or (C) dismiss the action 
or enter a default judgment. 

 
Federal common law precedent governs spoliation issues in federal court. 
Adkins v. Wolever, 554 F.3d 650, 651 (6th Cir. 2009).  "An obligation to 
preserve may arise when a party should have known that the evidence 
may be relevant to future litigation…" Beaven v. U.S. Dept. of Justice, 622 
F.3d 540, 553 (6th Cir. 2010); see also, KCH Services, Inc. v. Vanaire, 
Inc., No. 05-777-C, 2009 WL 2216601 at *1 (W.D. Ky. Jul. 22, 2009) (duty 
to preserve attached when opposing party called defendant prior to filing 
the lawsuit and accused defendant of improper activity, and defendant 
was aware of opposing party's willingness and ability to file suit).  
Determining when the duty to preserve is triggered is a question of law. 
Saksa-Mydlowski v. Ford Motor Co., No. 02-2950, 2006 WL 931611 at *2 
(D.N.J. Apr. 10, 2006).  
 
"Once a party reasonably anticipates litigation, it must suspend its routine 
document retention/destruction policy and put in place a 'litigation hold' to 
ensure the preservation of relevant documents."  VOOM HD Holdings 
LLC v. Echo Star Satellite LLC, 939 N.Y.S.2d 321, 324 (N.Y. App. Div. 
2012) (citing Zubulake, 220 F.R.D. at 218).  However, litigation holds are 
only the start: counsel must oversee compliance and monitor efforts to 
retain and produce documents. In re Seroquel Products Liability 
Litigation, 244 F.R.D. 650, 663 (M.D. Fla 2007).  Such steps include 
reviewing the mechanisms for automatic overwriting or destruction of 
electronic records.  While the duty primarily rests with the client, given the 
complexity of digital evidence, attorneys must undertake to understand 

https://www.law.cornell.edu/rules/frcp/rule_37
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the policies that impact document retention and develop a plan to protect 
the information.  While parties act at their own peril if they take action 
contrary to counsel's instructions, counsel must still show reasonable and 
diligent steps taken to ensure preservation including "communicat[ing] the 
litigation hold order to all key players." Zubulake, 229 F.R.D at 436 
(S.D.N.Y. 2004). 
 

B. Litigation Hold Checklist 
 
1. Identify devices and types of ESI in the possession or control of 

client, the opposing side, and non-parties.  Consider servers, hard 
drives, personal computers, work computers, tablets, text 
messages, voicemails, emails, GPS, phones, flash drives, cloud 
backups, wearable devices, smartwatches, cameras, and any 
other potential source of ESI.  Cloud backups/computing are a 
way to store and access data over the Internet instead of a 
computer's hard drive; for example, Google Docs, DropBox, 
Skype, and Apple iCloud.  When data is outsourced to a third-
party cloud vendor, the data is still legally in the company or 
individual's custody, control or possession.  The cloud does not 
change the party's legal responsibility to preserve and ultimately 
collect the data.   

 
2. Issue litigation hold letters to clients, opposing parties, and non-

parties as soon as practicable after duty to preserve is triggered. 
 
3. Follow-up with your client to ensure sequester of all potentially 

relevant ESI and suspension of purge policies. 
 
4. Document your client's compliance with the litigation hold.  
 
5. Responding to a litigation hold letter from the opposing party – 

particularly if it seeks to impose a markedly overbroad duty to 
preserve ESI – can help mitigate later disputes about the scope of 
ESI that was required to be preserved. 

 
C. Requesting Discovery of ESI 

 
Fed. Rules Civ. Proc. ("FRCP") 26(f)(3)(C) requires the parties to meet 
and confer at the outset of a case to discuss, among other matters, "any 
issues about disclosure or discovery of electronically stored information, 
including the form or forms in which it should be produced." This 
discussion should cover sources of information to be preserved or 
searched, the custodians whose data will be preserved or collected, the 
topics for discovery, and the search terms and methodologies to be 
employed. 
 
FRCP 34(a)(1)(A) & (b)(2)(D)(E) address requests for production of ESI.   
 
FRCP 45(a)(1)(C)-(D) & (e)(1)(A)-(D) permit subpoenas for ESI from non-
parties. 

https://www.law.cornell.edu/rules/frcp/rule_26
https://www.law.cornell.edu/rules/frcp/rule_34
https://www.law.cornell.edu/rules/frcp/rule_45
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When drafting discovery requests for ESI, consider inquiring about the 
following: 
 
1. Metadata. 
 

This is electronic data that is attached to an electronic file such as 
a Word document, email, or digital photograph. The metadata 
provides information about when the file was created, when the 
file was modified, and which user created the file.  
 

2. Email. 
 

In order to tailor a reasonable and helpful request for emails, 
consider laying the groundwork with interrogatories and/or 
deposition questions about how a party uses email, who they 
would send/receive email from, names of folders, and common 
terms or acronyms used.  Be sure to specify in your request for 
production of emails, that email attachments are included.   
 

3. Storage. 
 

Is there any type of backup that is done of ESI?  Is it completed 
automatically or manually?  Are there any policies or standard 
practices regarding data backup?  Where is the backup stored?  Is 
there any type of purging or deletion that occurs of ESI?  Is it 
completed automatically or manually?  How often, and how is that 
determined?  
 

4. Search terms. 
 

In cases involving mass quantities of ESI, the data to be produced 
is narrowed using search terms. These search terms are 
developed by either the requesting lawyer or the producing 
lawyer, using their knowledge of the matter and information 
gathered during client interviews or depositions.  These terms are 
then run through the document set by the IT department or an 
outside vendor.  When developing search terms, keep in mind that 
you may be called on to discuss and defend not only your search 
terms, but also the process by which you chose them.  Leverage 
interviews or depositions with key document custodians to identify 
likely terms and acronyms. 
 

5. Efforts to preserve ESI. 
 

Early written requests regarding efforts to preserve relevant ESI 
may encourage the opposing party to implement and assess 
efforts to preserve evidence, if it had not already done so.  It may 
help develop key spoliation arguments as well.   

 
Example Interrogatory – Describe all actions that you took in order 
to implement a litigation hold or preserve ESI in this matter, 
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including the issuance of a litigation hold letter or any oral 
communications regarding the implementation of a litigation hold, 
to whom the communication was made, the date on which the 
litigation hold was implemented, and the suspension of your 
normal procedures for the disposition or destruction of ESI. 
 
Litigation hold letters from an attorney to her client are generally 
protected by the attorney/client privilege.  Muro v. Target Corp., 
250 F.R.D. 350, 360 (N.D. Ill. 2007). But they may be discoverable 
upon a prima facie showing of spoliation. Mcdevitt v. Verizon 
Services Corp., No. 14-4125, 2016 WL 1072903 at *1 (E.D. Pa. 
Feb. 22, 2016).   

 
Also attempt to tailor requests for production of ESI as narrowly as 
possible – including limiting time period, specific devices, specific 
accounts, and search terms.  Not only will this make it more likely that the 
responding party will produce the information without objection, or that the 
court will grant your motion to compel, but it also minimizes the time and 
expense you incur in reviewing the ESI produced.   
 

D. Responding to Requests for Discovery of ESI 
 

"A party need not provide discovery of electronically stored information 
from sources that the party identifies as not reasonably accessible 
because of undue burden or cost." FRCP 26(b)(2)(B).  
 
In December 1, 2015, amendment to FRCP  26(b)(1) further limited the 
scope of permissible discovery of ESI by imposing a "proportionality" 
requirement.   
 
The amended FRCP 26(b)(1) emphasizes the proportionality requirement 
and removed the often-misinterpreted "reasonably calculated" language: 
 

Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party's 
claim or defense— including the existence, description, 
nature, custody, condition, and location of any documents 
or other tangible things and the identity and location of 
persons who know of any discoverable matter and 
proportional to the needs of the case, considering the 
amount in controversy, the importance of the issues at 
stake in the action, the parties' resources, the 
importance of the discovery in resolving the issues, 
and whether the burden or expense of the proposed 
discovery outweighs its likely benefit. Relevant 
information need not be admissible at the trial if the 
discovery appears reasonably calculated to lead to the 
discovery of admissible evidence. 

 
If a discovery request for ESI does not specify a form of production, the 
responding party must produce the ESI in the form in which it is ordinarily 

https://www.law.cornell.edu/rules/frcp/rule_26
https://www.law.cornell.edu/rules/frcp/rule_26
https://www.law.cornell.edu/rules/frcp/rule_26
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maintained or in a reasonably usable form. FRCP 34(b)(2)(E)(ii). 
Additionally, a party "need not produce the same electronically stored 
information in more than one form."  FRCP 34(b)(2)(E)(iii). 
 
Furthermore, the responding parties to discovery requests are not 
obligated under the Federal Rules to organize their records to suit the 
requesting party's demands. FRCP 34(b)(2)(E) gives the responding party 
the option either to produce the documents in the manner they are usually 
kept OR produce them in the categories sought. 
 
If substantial amounts of ESI must be produced, consider potential cost-
savings measures for your client such as asking the requesting party to 
bear or share costs, making the electronic devices available for 
inspection, determining what can be done in-house, and determining 
time-saving services third-party vendors may be able to provide.  "A 
requesting party's willingness to share or bear the access costs may be 
weighed by the court in determining whether there is good cause [in 
compelling discovery]. But the producing party's burdens in reviewing the 
information for relevance and privilege may weigh against permitting the 
requested discovery." Advisory Notes, FRCP 26(b)(2). 
 
Additionally, as with the duty to preserve, a certain amount of 
responsibility falls on the shoulders of the attorneys when producing ESI.  
Given the complicated and extensive nature of ESI, an attorney is 
expected to provide meaningful oversight of a client's efforts to produce 
ESI.  In Qualcomm Inc. v. Broadcom Corp., No. 05cv1958-B, 2010 WL 
1336937 (S.D. Cal. Apr. 2, 2010), Qualcomm was sanctioned $8.5 million 
for inadequacies in production of ESI.  The trial court cited in part the 
failure of the producing counsel to "obtain sufficient information from any 
source to understand how Qualcomm's computer system is organized," 
failure of an attorney to take "supervisory responsibility for verifying that 
the necessary discovery had been conducted (including ensuring that all 
of the correct locations, servers, databases, repositories and computers 
were correctly searched for potentially relevant documents)," and failure 
of counsel to adequately "follow-up in response to contradictory, or 
potentially contradictory, evidence."  
 

E. Review of ESI 
 
If your ESI discovery requests produce large amounts of data, consider 
using a third-party vendor or software to assist with electronically sorting 
or reviewing the information.  Very often, more expensive technologies 
pay for themselves by reducing the lawyer time spent on review. 
 
In addition to electronically organizing documents by date, author, and/or 
type, some more advanced options include: 
 
1. Email threading – a process by which all messages in an email 

chain are grouped together for purposes of review.  This allows 
the entire conversation to be read together and in context, as 

https://www.law.cornell.edu/rules/frcp/rule_34
https://www.law.cornell.edu/rules/frcp/rule_34
https://www.law.cornell.edu/rules/frcp/rule_34
https://www.law.cornell.edu/rules/frcp/rule_26
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opposed to viewed in fragments scattered across the collection of 
documents.   

 
2. Concept clustering – group’s similar documents by concept or 

topic together using search and retrieval technology. 
 
3. Predictive coding – involves a lawyer examining and coding (e.g. 

designations such as "relevant," "irrelevant," "privileged," "medical 
records," "diary," etc.) a small subset of documents. The 
technology then creates a case-specific software program to 
recognize patterns throughout the entire document production, 
based on the subset that was reviewed manually, so that the 
larger set of documents is automatically coded in a manner 
consistent with those reviewed manually.  

 
4. OCR – stands for Optical Character Recognition and enables you 

to search the contents of the documents. 
 
IV.  CONCLUSION 
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THE LINE BETWEEN CLIENT AND CONFLICT 
Rebecca R. Schafer, Young Lawyers Division Chair  

 
 

 

I.  INTRODUCTION 

 
Who is your client?  Or more specifically, to whom do you as an attorney owe the 
attorney-client obligations?  It seems like a simple enough question, but as with 
most questions asked of attorneys, the answer is often "it depends." Usually 
when we think of conflicts regarding clients, it is with regard to a conflict of 
interest that potentially prevents us from ethically taking on representation of a 
party. However, what are our ethical obligations as attorneys when questions 
arise as to the competency of a client, involvement of third-parties, organizations 
as clients, or other potential threats to the attorney-client relationship? The 
following are references to KBA ethics opinions, Kentucky Supreme Court Rules 
of Professional Conduct ("KRPC"), and real-life examples to address issues 
when there may be questions as to whom your attorney-client duties extend.   

 
II.  CLIENTS WITH DIMINISHED CAPACITY  

 
The normal client-lawyer relationship is based on the assumption that the client, 
when properly advised and assisted, is capable of making decisions about 
important matters. When the client is a minor or suffers from a diminished mental 
capacity, however, maintaining the ordinary client-lawyer relationship may not be 
possible in all respects.  KRPC 1.14 Comment (1).   

 
A. Assessing Diminished Mental Capacity 

 
In determining the extent of a client's diminished capacity, the lawyer 
should consider and balance such factors as: the client's ability to 
articulate reasoning leading to a decision, variability of state of mind and 
ability to appreciate consequences of a decision, the substantive fairness 
of a decision, and the consistency of a decision with the known long-term 
commitments and values of the client. In appropriate circumstances, the 
lawyer may seek guidance from an appropriate diagnostician.  KRPC 
1.14 Comment (6). 

 
B. Duty to Your Client  

 
When a client's capacity to make adequately considered decisions in 
connection with a representation is diminished, whether because of 
minority, age, mental impairment or for some other reason, the lawyer 
shall, as far as reasonably possible, maintain a normal client-lawyer 
relationship with the client.  KRPC 1.14(a).  In particular, a severely 
incapacitated person may have no power to make legally binding 
decisions. Nevertheless, a client with diminished capacity often has the 
ability to understand, deliberate upon, and reach conclusions about 
matters affecting the client's own well-being. For example, children as 
young as five or six years of age, and certainly those of ten or twelve, are 
regarded as having opinions that are entitled to weight in legal 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf


2-38 

 

proceedings concerning their custody. It is also recognized that some 
persons of advanced age can be quite capable of handling routine 
financial matters while needing special legal protection concerning major 
transactions.  KRPC 1.14 Comment (1).  An attorney may make decisions 
on behalf of her client in order to safeguard and advance the interests of 
the client, if made necessary by disability of the client and lack of legal 
representative (e.g. power of attorney, legal guardian, conservator).  See 
KBA Ethics Opinion E-314 (August 1986).   

 
C. Protecting Your Client's Interests 

 
But what about circumstances when you reasonably believe you cannot 
adequately make decisions on behalf of your client?  When the lawyer 
reasonably believes that the client has diminished capacity, is at risk of 
substantial physical, financial or other harm unless action is taken, and 
cannot adequately act in the client's own interest, the lawyer may take 
reasonably necessary protective action.  Such measures could include:  

 
1. Consulting with family members; 
 
2. Using a reconsideration period to permit clarification or improve-

ment of circumstances; 
 
3. Using voluntary surrogate decision-making tools such as durable 

powers of attorney; 
 
4. Consulting with support groups, professional services, adult-

protective agencies or other individuals or entities that have the 
ability to protect the client; and 

 
5. Seeking the appointment of a guardian ad litem, conservator or 

guardian. However, appointment of a guardian or conservator 
should be reserved for "extreme" cases.  KBA Ethics Opinion E-
314 (August 1986). For example, if a client with diminished 
capacity has substantial property that should be sold, or any other 
type of contract that needs to be entered into for the client's 
benefit, completion of the transaction may require appointment of 
a legal representative so that someone with the capacity to enter 
into a legally binding contract can complete the transaction.  See 
KRPC 1.14 Comment (7).  Additionally, Kentucky Rules of Civil 
Procedure require that a civil action filed by an infant or person of 
unsound mind "shall be brought by the party's guardian or 
committee, but if there is none, or such guardian or committee is 
unwilling or unable to act, a next friend may bring the action."  
Kentucky Rules of Civil Procedure ("CR") 17.03(1).  In many 
circumstances, however, appointment of a legal representative 
may be more expensive or traumatic for the client than 
circumstances in fact require. Evaluation of such circumstances is 
a matter entrusted to the professional judgment of the lawyer.  
KRPC 1.14 Comment (7).  

 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-314.pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-314.pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-314.pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf
https://govt.westlaw.com/kyrules/Document/N7A00B9D0A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf
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In taking any protective action, the lawyer should be guided by such 
factors as the wishes and values of the client to the extent known, the 
client's best interests, the goals of maximizing the client's decision-
making autonomy, maximizing client capacities, and respecting the 
client's family and social connections.  See KRPC 1.14(b) and Comment 
(5).  

 
D. Emergency Situations  

 
In an emergency where the health, safety or a financial interest of a 
person with seriously diminished capacity is threatened with imminent 
and irreparable harm, a lawyer may take legal action on behalf of such a 
person even though the person is unable to establish a client-lawyer 
relationship or make or express considered judgments about the matter.  
Even in such an emergency, however, the lawyer should not act unless 
the lawyer reasonably believes that the person has no other lawyer, 
agent, or other representative available. The lawyer should take legal 
action on behalf of the person only to the extent reasonably necessary to 
maintain the status quo or otherwise avoid imminent and irreparable 
harm. A lawyer who undertakes to represent a person in such an exigent 
situation has the same duties under the KRPC as the lawyer would with 
respect to a client.  KRPC 1.14 Comment (9). 

 
III.  ESTATES AND TRUST 

 
In the administration of trusts and estates, whom does the lawyer represent?  
Does the lawyer represent the beneficiaries of the estate or trust; or does the 
attorney represent the estate or trust entity; or does the attorney represent the 
fiduciary?  
 
In Kentucky, a lawyer who represents a fiduciary does not also represent the 
beneficiaries.  See KBA Ethics Opinion E-401 (September 1997).  A lawyer who 
represents a fiduciary does not have obligations to the beneficiaries that override 
the obligations owed to the fiduciary.  See id. ("The fact that the fiduciary client 
has obligations toward the beneficiaries does not impose parallel obligations on 
the lawyer.")  Furthermore, when a lawyer represents a fiduciary in a trust or 
estate matter, the client is the fiduciary, not the trust or estate.  KBA E-401 
(September 1997). Nonetheless, a lawyer still has an obligation to avoid assisting 
his client in criminal or fraudulent behavior, including taking actions against the 
beneficiaries that would be criminal or fraudulent as a fiduciary.  KRPC 1.2(d) 
and Comment (11).     
 
A lawyer should not imply that he or she represents the estate or trust, or the 
beneficiaries of the estate or trust.  Further, in order to avoid such confusion, a 
lawyer should not use the terms "lawyer for the estate" or the term "lawyer for the 
trust" on pleadings, correspondence, or in communication.  Id. 

 
IV.  INVOLVEMENT OF THIRD-PARTIES 
 

Lawyers are frequently asked to represent a client under circumstances in which 
a third person will compensate the lawyer, in whole or in part. The third person 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.14).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-401.pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-401.pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-401.pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.2).pdf
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might be a relative or friend, an indemnitor (such as a liability insurance 
company) or a co-client (such as a corporation sued along with one or more of its 
employees).  Because third-party payers frequently have interests that differ from 
those of the client, including interests in minimizing the amount spent on the 
representation and in learning how the representation is progressing, lawyers are 
prohibited from accepting such representations unless the lawyer determines 
that: 

 

 There will be no interference with the lawyer's independent professional 
judgment; 

 

 There is informed consent from the client; and  
 

 There is no unauthorized disclosure of attorney/client communication to 
the third-party payer.   

 
See KRPC 5.4(c) (prohibiting interference with a lawyer's professional judgment 
by one who recommends, employs or pays the lawyer to render legal services for 
another).   
 
"Informed consent denotes the agreement by a person to a proposed course of 
conduct after the lawyer has communicated adequate information and 
explanation about the material risks of and reasonably available alternatives to 
the proposed course of conduct."  KRPC 1.0 
 
Sometimes, informed consent consists of ensuring the client is aware that there 
is a third-party payer and the identity of that third-party payer.  See KRPC 1.8 
Comment (12).  Additionally, if the lawyer's relationship with the third-party payer 
may limit the scope of the representation, the client must also be informed of this 
and provide consent (e.g. defense provided pursuant to the terms of an 
insurance contract or prepaid legal services plan).  KRPC 1.2(c). 
 
If, however, the fee arrangement creates a significant risk that the lawyer's 
representation of the client will be materially limited by the lawyer's own interest 
in the fee arrangement, or by the lawyer's responsibilities to the third-party payer 
(for example, when the third-party payer is a co-client), then the lawyer may only 
accept the representation with the client's informed consent regarding the 
conflict, in writing. KRPC 1.7(b).   

 
A. Insurer 

 
Unlike some states, Kentucky has a "one-client" view with regard to the 
relationship between insured, insurer, and defense counsel.  This means 
that the insurer is not a client, but a third-party payer.  "When an Insurer 
provides the defense to an Insured, the attorney represents the Insured 
but not the Insurer."  KBA Ethics Opinion E-410 (September 1999).   

 
In situations involving insurance companies, as with any other third-party 
payers, the lawyer must conform to the requirements of KRPC 1.6(a) 
concerning confidentiality. A lawyer shall not reveal information relating to 
the representation of a client unless the client gives informed consent or 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(5.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.0).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.8).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.8).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.7).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-410.pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.6).pdf
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the disclosure is "impliedly authorized in order to carry out the 
representation."  KRPC 1.6(a).   

 
Thus, the attorney hired by the Insurer to defend the Insured should, at 
the beginning of the client-lawyer relationship, explain to the client the 
nature and requirements of the insurance contract.  KBA Ethics Opinion 
E-410 (September 1999).  And in order for the Insured to abide by her 
obligations under the insurance contract to cooperate in the defense, the 
attorney will be in communication with the Insurer about the defense.  
See id.  Having informed the client of their rights and obligations, and 
assuming the client consents to the arrangement, the attorney may, 
throughout the defense, share confidential attorney/client communications 
with the Insurer. See id. Under those circumstances, such communication 
with the Insurer is done with "actual or implied authorization" by the client 
pursuant to KRPC 1.6(a).  Id.   

 
However, an attorney must refrain from disclosing information to the 
Insurer in the course of defending the Insured if the attorney knows that 
information is damaging to the Insured on the issue of coverage. The 
information may only be disclosed with informed client consent.  KBA 
Ethics Opinion KBA E-140 (September 1999).   

 
The insurance policy may also provide that the insurance company can 
reasonably control the defense of the lawsuit; and an Insurer may 
establish guidelines governing how lawyers are to proceed in defending 
the insured.  However, KRPC 1.4 states that the attorney should keep the 
client "reasonably informed" and that the attorney should "explain a 
matter to the extent reasonably necessary to permit the client to make 
informed decisions regarding the representation." As such, the insured is 
entitled to know what the Insurer's guidelines are, and the lawyer cannot 
act on the Insurer's instructions when they are contrary to the interest of 
the client.  KBA Ethics Opinion E-410 (September 1999). 

 
The following are examples and analysis under the KRPC of specific 
insurance guidelines, as discussed in KBA Ethics Opinion KBA E-416 
(March 2001). 

 
1. May a lawyer accept representation under guidelines requiring 

approval by the insurer (i.e., by an insurance claims adjuster) 
before undertaking any discovery, conducting any legal research, 
or filing any motion?  

 
The question implies that the insurer would be in the position of 
reviewing and approving a lawyer's choice of the methods and 
content of discovery, or the topics and time invested in the 
lawyer's legal research, or the lawyer's decisions to seek rulings or 
relief from the court. Because each of these functions falls within 
the lawyer's independent professional judgment, the answer to the 
question is no. A lawyer cannot agree to representation of the 
insured client under guidelines that shift the exercise of 
professional judgment to the insurer. The lawyer could agree, 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.6).pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-410.pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-410.pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.6).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions/kba_e-140.pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions/kba_e-140.pdf
https://govt.westlaw.com/kyrules/Document/NEEA35170A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-410.pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-416.pdf
https://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-416.pdf
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however, to guidelines setting a reasonable tentative budget for 
these functions and providing a process for ongoing consultation if 
the client's interests require a budget exception. 

 
2. May a lawyer agree to guidelines requiring that all investigative 

work or all documentary review be performed only by the insurer's 
employees or that it be billed only at paralegal rates if performed 
by the lawyer's firm?  

 
The answer is no. With respect to investigative work, the 
determination as to whether a lawyer should gain first-hand 
exposure to certain places, things, or individuals important to the 
client's case, in order to prepare adequately for trial, is a matter of 
professional judgment. Similarly, the determination as to whether 
the lawyer must examine certain documents – e.g., medical 
records – directly, rather than relying upon lay or paralegal 
summaries, is a matter of professional judgment.  Indeed, in some 
instances, the lawyer's first-hand review may be necessary in 
order to avoid potential malpractice liability. Limiting compensation 
for such fact-gathering or document review to paralegal rates 
would create a material disincentive to the lawyer's exercise of 
independent professional judgment, putting the client's interests at 
unacceptable risk. On the other hand, guidelines providing a 
tentative allocation of lawyer and non-lawyer/paralegal tasks 
appropriate to the case, or setting a reasonable tentative budget 
for investigative effort or document review, and providing a 
process for ongoing consultation, would be acceptable. 

 
3. May a lawyer agree to representation under guidelines requiring 

prior approval of compensation for additional lawyers or experts 
with whom the principal lawyer may wish to confer, or prior 
approval of compensation for a lawyer's trial preparation 
exceeding a specified pretrial period (e.g., thirty days)? 

 
The answer is yes, if (but only if) the lawyer reasonably 
determines that the issues in the case do not immediately appear 
to require such conferences or protracted trial preparation, and 
that approval of additional costs can be obtained for needs 
becoming manifest as the case unfolds. Thus, the guidelines must 
provide a process for ongoing consultation with the insurer. 

 
4. May lawyers agree to guidelines establishing detailed billing and 

reporting procedures, with deadlines for certain submissions?  
 

The answer is yes, if (but only if) the guidelines contain 
reasonable time frames, provide a consultation process to 
accommodate extenuating circumstances, and do not impose 
upon the lawyer extreme and uncompensated time burdens that 
impede, or create a material disincentive to the lawyer's 
performance of duties required by the attorney-client relationship.   
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In all of the foregoing situations, the lawyer/Insurer relationship 
contemplates a process for ongoing consultation. Such consultation must 
be genuine, with the lawyer basing each expenditure or activity request 
on the needs of the Insured, and the Insurer giving each request careful 
consideration in light of the lawyer's independent professional judgment.  
KBA Ethics Opinion KBA E-416 (March 2001). 
 
If the Insurer's guidelines do not provide such a process, the lawyer may 
need to decline a proffered representation or obtain informed consent 
from the client, confirmed in writing pursuant to KRPC 1.7(b)(4) (including 
explanation of the implications of the advantages and risks involved).  In 
any event, the lawyer must not undertake, and an Insured client cannot 
be asked to accept, a representation so limited in scope that the lawyer is 
unable to provide "competent and diligent representation" to the client.  
KRPC 1.7(b)(1).  
 
An Insurer may offer a defense under a reservation of rights; for example, 
a reservation when the recovery against the Insured may exceed the 
policy limits, when the policy does not allow for coverage of punitive 
damages, or when the plaintiff asserts two or more claims, one of which is 
not within the insurance contract coverage. As an attorney for the 
Insured, it is your duty to seek to act in the best interest of the Insured, 
which usually means making sure that if there is a judgment; it will be 
covered by the Insurer.  KBA Ethics Opinion E-140 (September 1999) .   
 
And if the Insurer's reservation of rights presents a "significant risk that 
the representation of [the Insured] will be materially limited," then you may 
only continue to represent the client if you reasonably believe that you will 
still be able to provide competent and diligent representation, and the 
Insured gives informed consent in writing.  KRPC 1.7.   

    
B. Family and Friends  

 
The client may wish to have family members or other persons participate 
in discussions with the lawyer. When necessary to assist in the 
representation, the presence of such persons generally does not affect 
the applicability of the attorney-client privilege. Nevertheless, the lawyer 
must keep the client's interests foremost and must look to the client, and 
not family members, to make decisions on the client's behalf.  KRPC 1.14 
Comment (3). 

 
C. Legal Representative  

 
Even if a client has a legal representative, such as a guardian, power of 
attorney, or conservator, the lawyer should as far as possible accord the 
represented person the status of client, particularly in maintaining 
communication.  KRPC 1.14 Comment (2).  If the client has diminished 
capacity, but already has a legal representative, the lawyer should 
ordinarily look to the representative for decisions on behalf of the client.  
That, however, does not diminish the lawyer's obligation to treat the client 
with attention and respect.  KRPC 1.14 Comments (2) and (4).   
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V.  ORGANIZATIONS AS CLIENTS 
 

A. Who is the Client?  
 
When representing a corporation, the entity is the client, not its 
employees, executives, or board of directors. See KRPC 1.13. An 
organizational client is a legal entity, but it cannot act except through its 
officers, directors, employees, and shareholders, who are the constituents 
of the organizational client.  KRPC 1.13 Comment (1).  When one of the 
constituents of an organizational client communicates with the 
organization's lawyer in that person's organizational capacity, the 
communication is protected by the attorney/client privilege and KRPC 1.6.  
Thus, for example, if an organizational client requests its lawyer to 
investigate allegations of wrongdoing, interviews made in the course of 
that investigation between the lawyer and the client's employees or other 
constituents are covered by KRPC 1.6.  This does not mean, however, 
that constituents of an organizational client are the clients of the lawyer.  
The lawyer may not disclose to such constituents information relating to 
the representation, except for disclosures explicitly or impliedly authorized 
by the organizational client in order to carry out the representation or as 
otherwise permitted by KRPC 1.6.  See KRPC 1.13 Comment (2).   
 
If a lawyer for an organization knows that an officer, employee, or other 
person associated with the organization is in violation of a legal obligation 
to the organization, or a violation of law that reasonably might be imputed 
to the organization, and that violation is likely to result in substantial injury 
to the organization, then the lawyer shall proceed as is reasonably 
necessary in the best interest of the organization.  KRPC 1.13(b)  

 
B. Joint Representation  

 
If the attorney can competently represent both the corporation and an 
employee, executive, or director, then the attorney may do so, subject to 
the conflict rules set forth in KRPC 1.7.  See KRPC 1.13(g). 
 
A joint representation letter can help avoid a potential ethics violation.  
For example, let's assume that a lawyer represents a corporate client and 
during the course of litigation is asked to represent an employee whose 
negligence contributed to the claim. The corporation makes it clear that it 
wants to settle, but the employee will not. This places the litigator in a 
difficult position, especially if settling for the corporation will leave the 
employee open to liability.  
 
However, a carefully crafted joint representation letter, one signed by a 
representative of the corporation and one signed by the employee, that is 
obtained prior to accepting representation, can make clear in advance 
that if a corporation takes one position and the individual client another, 
the lawyer has the right to withdraw from representing the individual and 
continue with the representation of the corporation. Absent this agreed 
upon right to withdraw, you will likely be forced to withdraw from 
representing both clients. Furthermore, any joint representation letter 
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should also take into account what will happen if a client decides to 
revoke its consent to the waiver.  See An Unnamed Atty. v. Ky. Bar Ass'n, 
186 S.W.3d 741, 743 (Ky. 2006) (privately reprimanding an attorney 
where the attorney undertook joint representation without "a full 
explanation of all foreseeable ramifications").   

 
Care must also be taken to assure that the individual understands that, if 
an adversity of interest arises, the lawyer for the organization cannot 
provide legal representation for that constituent individual, and that 
discussions between the lawyer for the organization and the individual 
may not be privileged.  KRPC 1.13 Comment (10).  Whether such a 
warning should be given by the lawyer for the organization to a 
constituent individual may turn on the facts of each case. KRPC 1.13 
Comment (11). 
 
In a 2006 Kentucky ethics case, An Unnamed Atty. v. Ky. Bar Ass'n, the 
attorney had advised the two clients that a conflict of interest could arise 
in the course of his work on their behalf.  An Unnamed Atty., 186 S.W.3d 
at 742.  He also advised them that if a conflict of interest did arise he 
might be required to withdraw from the joint employment.  However, he 
did not advise them that any and all information obtained during the joint 
representation, or obtained in any communication to him by them, would 
be available to each client and exchanged freely between the clients, and 
the potential ramifications of such communication and free exchange.   
 
In a completely unexpected turn of events, the attorney's investigation 
uncovered information that was favorable to one client but harmful to the 
other. For the client it harmed, he had a duty to keep the information 
confidential.  On the other hand, he also had a duty to the other client to 
disclose the exculpatory information.  Even though the attorney had been 
initially misled by one of his clients as to the facts of the case, he 
contacted the KBA Ethics Hotline upon discovering the information at 
issue, he withdrew as counsel for both, and he did not disclose the 
information to either client – the Kentucky Supreme Court found that the 
ethics violations arose at the commencement of the representation, when 
he failed to obtain informed consent from the clients. "This case well 
illustrates the potential peril lawyer's face when undertaking joint 
representation. SCR 3.130–1.7(2)(b) is mandatory and the consent 
element must be informed consent, including a full explanation of all 
foreseeable ramifications."  An Unnamed Atty., 186 S.W.3d at 742. 

 
VI.  CONCLUSION 

 
If still in doubt, obtain assistance from the KBA Ethics Hotline. It should be noted 
that if you have concerns about being able to fulfill your ethical obligations to a 
potential client, you should seek out the opinion of the Ethics Hotline before 
commencement of the representation.  Especially regarding issues of informed 
consent, you can't unring the bell. Once you take on representation, certain 
duties attach, and obtaining an opinion after that point may not shield you from 
an ethics complaint.  See An Unnamed Atty., 186 S.W.3d at 743.   

 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.13).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.13).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.13).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.7).pdf
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KBA ETHICS HOTLINE DISTRICT CONTACTS 
 

District 1 

Byron L. Hobgood 

Madisonville  
(270) 821-7252 

Van F. Sims 

Paducah  
(270) 442-9237  

District 2 

Benjamin L. Dickinson 

Glasgow  
(270) 651-8469 

Brett Alan Reynolds 

Bowling Green  
(270) 781-6500 

District 3 

John D. Bertram 

Campbellsville  
(270) 465-8875 

Gary Neil Hudson 

London  
(606) 864-6400 

District 4 

John Tilden Ballantine 
Louisville  
(502) 333-6000  
 
Sheldon G. Gilman 
Louisville  
(502) 589-8591  
 
Francis (Frank) J. Mellen, Jr. 
Louisville  
(502) 562-7290 

Steven R. Romines 
Louisville  
(502) 587-8822  
 
Melanie Lee Straw-Boone 
Louisville  
(502) 568-4700  
 
C. Laurence (Larry) Woods 
Louisville 
(502) 568-0288 

District 5 

David L. Bohannon 
Richmond  
(859) 623-3728  
 
 
Larry C. Deener 
Lexington  
(859) 255-2424 

Dale W. Henley 
Lexington  
(859) 269-8811  
(859) 327-0850 – Cell 
 
Jane E. Graham 
Lexington 
(859) 253-1320 
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District 6 

Ruth H. Baxter 

Carrollton  
(502)732-6688  

Mary Suzanne Cassidy 

Covington  
(859) 331-2000 

Debra Pleatman 

Covington  
(859) 426-1300 

District 7 

Stephen McGinnis 

Greenup  
(606) 473-7303 

Gregory L. Monge 

Ashland  
(606) 329-2929 

Rick King 

Hazard 
(606) 439-6937 
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WHAT'S NEW IN FAMILY LAW: 
CASE UPDATE FOR 2015-16 

Diana L. Skaggs and Michelle E. Mapes 

 
 
 
I. MCVICKER V. MCVICKER, 461 S.W.3D 404 (KY. APP. 2015) 
 

At trial, Husband made several non-marital claims, and argued for a 70/30 split of 
marital property in his favor, since he cared for the parties' adult disabled child.  
The Family Court found that Husband had non-marital claims in the home and in 
a Morgan Stanley account.  It also split the parties' marital Morgan Stanley 
savings 70/30, did not award Wife maintenance, and did not consider the parties' 
vehicles in division of the marital property.  Wife appealed these findings of fact 
and conclusions of law, arguing on appeal the Family Court abused its discretion. 
 
The appellate court looked to Sexton for guidance in reviewing the Family Court's 
award of non-marital interest. The appellate court reversed the decision awarding 
Husband a non-marital interest in the marital home, as there was no source of 
funds evidence, and no tracing of funds from the sale of one house to the 
purchase of the next house. The appellate court held testimony alone is not 
sufficient to meet the burden of proof to establish a non-marital claim. The 
appellate court also reversed the Family Court's award of the Morgan Stanley 
bank account as non-marital property, holding there was no tracing from checks 
given as gifts to the account itself. 
 
Next the appellate court looked to the 70/30 split of the marital Morgan Stanley 
account. The appellate court vacated the Family Court's award because the 
Family Court ignored the KRS 403.190(1) factors in dividing the marital property.  
The appellate court also noted that there was never any testimony presented that 
the Morgan Stanley account was used for the benefit of the parties' disabled 
adult son. 
 
The appellate court ordered the Family Court to consider the values of the 
parties' vehicles on remand. Because the appellate court reversed the Family 
Court's assignment of non-marital interests and division of marital property, they 
vacated the family court's decision on maintenance. However, the appellate court 
noted that the Family Court improperly considered Wife’s current standard of 
living in its decision, and ordered the court to use the KRS 403.200(2) factors on 
remand. 
 
Chief Judge Acree wrote separately at the end on procedure, stating that to be in 
compliance with CR 76.12, parties in an appeal must cite to the certified record 
and not an appendix created by counsel. 
 

II. K.W. V. J.S., 459 S.W.3D 399 (KY. APP. 2015) 
 

In Family Court, Father made a CR 60.02 motion more than three years after 
entry of a paternity judgment, arguing the biological mother made material 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1453
https://govt.westlaw.com/kyrules/Document/NE28E5200A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NC35C7B00A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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misrepresentations to him to induce him to agree to a paternity judgment. The 
Family Court denied the CR 60.02 motion and discontinued child support. 

 
The appellate court affirmed the Family Court's denial of Father's CR 60.02 
motion. Father was equitably estopped from setting aside the paternity judgment, 
as he allowed the children (twins) to call him "daddy," maintained a relationship 
with the children, waited over three years to make a CR 60.02 motion, and 
evidence at trial demonstrated he knew he was not the biological father at the 
time he agreed to paternity, but did so for tax benefits. The appellate court 
reversed the Family Court discontinuation of child support, holding as the legal 
father he is required by statute to pay support. The fact that he was not the 
biological father of the children was not cause for deviation from the child support 
guidelines. 

 
III. HOLT V. HOLT, 458 S.W.3D 806 (KY. APP. 2015) 
 

The appellant appealed a Bullitt County DVO, arguing the court lacked 
jurisdiction to enter a DVO. The petition for a DVO was originally filed in Nelson 
County. It was transferred to Bullitt County after the Nelson District Court 
determined Bullitt County would be more appropriate, as the court was already 
familiar with the parties. The appellate court first addressed subject matter 
jurisdiction, and held that the Kentucky Family Courts all have jurisdiction to 
preside over matters involving domestic violence. The Court then turned to venue 
and found that both the county where the victim resides, in this case Nelson, and 
the county where there are on-going dissolution proceedings, in this case Bullitt, 
were proper venues. Thus, the appellate court found no error with either 
jurisdiction or venue. 
 
Additionally, Appellant argued there was insufficient evidence to enter a DVO 
and no meaningful hearing. The appellate court affirmed the entry of the DVO, 
holding that the testimony that Appellant harassed and stalked Appellee, 
unlawfully entered his home, had angry outbursts, frequent drive-bys, prior acts 
of violence, and harassing communications was sufficient evidence to support 
the entry of a DVO. The Court further held there was a meaningful hearing, as 
each party was represented by counsel, gave testimony, and had an opportunity 
for cross-examination. 
 
Judge Thompson wrote separately, noting the role of clerk is ministerial and that 
a clerk should not make a determination about the legal sufficiency of or forum 
for a complaint when a complaint is properly filed. The clerk in this case 
incorrectly prevented Appellee from filing in Bullitt County and instructed him to 
file in Nelson County. 

 
IV. MIX V. PETTY, 465 S.W.3D 891 (KY. APP. 2015) 
 

Appellant appealed the decision of the family court to terminate child support on 
May 30, 2014, for a home-schooled child remaining in high school after his 
eighteenth birthday. Appellant argued child support should either terminate on 
June 30, 2014, or extend until the child completed his senior year in November 
2014. The appellate court affirmed in part, upholding the family court's decision 
not to extend child support through November 2014 given the trial court's 

https://govt.westlaw.com/kyrules/Document/NC35C7B00A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NC35C7B00A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NC35C7B00A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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discretion and the circumstances of the case. The appellate court also reversed 
in part, holding the plain language of KRS 158.050 sets June 30 as the end of 
the school year and the court erred as a matter of law in setting May 30 as the 
end of the school year. 

 
V. ROBISON V. THEELE, ET AL., 461 S.W.3D 772 (KY. APP. 2015) 
 

Mother lived with her parents (hereinafter "Grandparents"), and passed away 
after treatment for cancer, which Mother underwent during dissolution 
proceedings. Father exercised visitation regularly during the proceedings and 
Mother's cancer treatment. At the time of Mother's death, the trial court awarded 
Grandparents a status quo ex parte order to keep Father's visitation in place. 
Subsequently, the trial court awarded de facto custodian status to Grandparents, 
gave Grandparents sole custody, and granted Father supervised visitation with 
his children. The trial court did not make findings supporting its judgement. The 
appellate court vacated and remanded the trial court's judgement. 

 
First, the appellate court held there is no authority for a status quo ex parte order.  
The trial court should have followed the KRS 620.060(3) procedure which 
provides for an emergency custody order. Second, they held there were no 
findings to support the trial court's award of de facto custodianship to 
Grandparents and reiterated the superior rights of natural parents. The appellate 
court also held that the dissolution proceedings between Father and Mother 
tolled the time period required for the grandparents to establish their de facto 
custodian claim, as custody issues were contested in the divorce proceeding. 
Finally, the appellate court held the trial court did not make the requisite findings 
to award grandparent visitation which must overcome the presumption that a 
parent acts in the child's best interest when denying grandparent visitation. 

 
VI. CAGATA V. CAGATA, 475 S.W.3D 49 (KY. APP. 2015) 
 

Husband and Wife entered into an agreement at the time of dissolution, as part 
of a Marital Settlement Agreement, providing Husband would pay the costs of the 
children's tuition, books, fees and uniforms for parochial high school, unless 
extraordinary financial circumstances prevented him from paying for it. The trial 
court found the agreement was unambiguous, there were no extraordinary 
financial circumstances, and ordered Husband to pay the cost of parochial high 
school. The appellate court affirmed the trial court, holding the agreement was an 
enforceable contract and Husband failed to show extraordinary financial 
circumstances. 

 
VII. SALLEE V. SALLEE, 468 S.W.3D 356 (KY. APP. 2015) 
 

The appellate court vacated and remanded the Family Court's denial of a Motion 
for Contempt for Father's failure to pay child support. The Family Court 
incorrectly placed the burden of proof on the Mother/obligee to prove an 
arrearage was owed. Once the child support obligation is established, the child 
support obligor, in this case Father, carries the burden of proof. The Family Court 
also failed to make the findings of fact required by CR 52.01. 

 
VIII. ADDISON V. ADDISON, 463 S.W.3D 755 (KY. 2015) 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=3429
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20192
https://govt.westlaw.com/kyrules/Document/NAC799030A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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After significant ongoing litigation over custody, the trial court ordered that 
custody be transferred to Father and that Mother have supervised visitation.  The 
Court of Appeals reversed because of the arbitrary time limitation at trial.  Upon 
discretionary review the Kentucky Supreme Court reversed the Court of Appeals 
and reinstated the trial court's judgement. 

 
A. Time Limitations 

 
As the trial court judge was familiar with the case, had set the time limit 
sufficiently in advance of trial, and had significant experience with 
modification hearings, six hours was a reasonable time limitation within 
the judge's discretion. 

 
B. Children's Testimony 

 
Mother requested the minor children testify as part of the modification 
hearing. The trial court declined to interview the children in chambers or 
allow them to testify. Mother argued on appeal the trial court did not have 
the authority to exclude the children's testimony, when the children were 
called by a party to be a witness in a custody proceeding. The Court of 
Appeals, citing Coleman, agreed. Coleman v. Coleman, 323 S.W.3d 770 
(Ky. App. 2010). The Kentucky Supreme Court reversed the Court of 
Appeals and Coleman, holding that the decision to interview a child or 
permit a child to testify in custody proceedings is within the discretion of 
the trial court. KRS 403.290(1), which grants a judge discretion in 
interviewing a child, would be defeated if a party could obligate a child to 
testify. Additionally, the trial court had the benefit of a GAL, two 
psychologists, and there is a strong policy against placing a child between 
parents. The trial court's decision was within its discretion. 

 
C. Jurisdiction 

 
Although the Mother and children resided in Indiana, Kentucky was the 
undisputed home state when custody was initially determined. Father 
remained in Kentucky and exercised visitation in Kentucky. The trial court 
properly considered KRS 403.834 in determining Kentucky retained 
jurisdiction. Furthermore, Mother's timing in requesting a change in 
jurisdiction was suspect. 

 
D. Best Interest Standard, Attorney Fees, and Psychological Evaluation 

 
The Supreme Court affirmed the trial court on all remaining issues finding 
no errors. The trial court properly applied the best interest standard by 
considering the KRS 403.340 and 403.270 factors, as well as an expert's 
recommendation. The trial court declined to award Mother attorney fees, 
as her actions necessitated the proceedings and there is nothing 
mandatory in an award of fees under KRS 403.220. Finally, the trial court 
properly denied Mother's motion for Father to undergo a psychological 
evaluation as Father's mental health was never in controversy. 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=1466
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17511
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1472
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1464
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1459
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IX. ADAMS-SMYRICHINSKY V. SMYRICHINSKY, 467 S.W.3D 767 (KY. 2015) 
 

When Kentucky is exercising UIFSA jurisdiction, it lacks authority to alter the 
duration of child support directed by another state. As to modification of the 
dependent income tax exemption, Kentucky has authority to modify who is 
entitled to the exemption if it is part of a support order and not a property right. 
The court must articulate a sound reason why awarding the exemption to a 
noncustodial parent benefits the child, otherwise it should not be done. The court 
can only order a custodial party to sign a waiver releasing the exemption if there 
is a sound reason reliably related to the support of the child. 

 
X. BOOTES V. BOOTES, 470 S.W.3D 351 (KY. APP. 2015) 
 

Wife argued that the trial court erred by failing to include Husband's income from 
a second business in its child support calculation. Husband ran a second 
business and gifted all his proceeds to his father. The appellate court held that 
the trial court erred by excluding the income from its child support calculation. 
Income from a small business, even if given away, is still includable in gross 
income pursuant to KRS 403.212(2)(c). The trial court should have calculated the 
gross receipts of the business and subtracted the necessary expenses to 
determine the gross income to include in its child support calculation. 

 
Wife also argued that the trial court erred when calculating the amount of income 
she was capable of earning. The appellate court affirmed the trial court, finding 
the trial court took appropriate factors into consideration when imputing income, 
including work history, prior income, and Wife's new job. Next, Wife argued that 
the trial court erred by denying her claim for maintenance and attorney fees. The 
appellate court again affirmed the trial court, finding there was no abuse of 
discretion. 

 
XI. RYAN V. RYAN, 473 S.W.3D 637 (KY. APP. 2015) 
 

Mother filed a motion to suspend Father's summer visitation time after Daughter 
reported smelling marijuana in the home. Father submitted to a urine test which 
was negative for all substances, and a hair follicle test which tested positive for 
marijuana. There was no mechanism for determining the date of marijuana use. 
At a hearing in front of a domestic relations commissioner, Father testified he did 
not smoke marijuana and rarely drank alcohol. The commissioner recommended 
Father's timesharing be reinstated, but the trial court entered an order requiring 
Father's visitation to be supervised until he had six months of clean drug tests. 

 
Father argued that trial court unreasonably restricted his visitation rights in 
violation of KRS 403.320(3). The Court of Appeals agreed and reversed the 
judgment of the trial court. In order to modify visitation, the trial court had to find 
that visitation would seriously endanger the child. After considering the evidence, 
the Court of Appeals found that there was not sufficient evidence to establish 
Daughter was seriously endangered by Father's visitation where Father denied 
smoking or possessing marijuana, and immediately submitted to a drug test 
which came back negative, Daughter never saw Father smoking, and Daughter 
did not see drug paraphernalia in the home. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=1456
http://www.lrc.ky.gov/Statutes/statute.aspx?id=41789
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XII. PETTINGILL V. PETTINGILL, 480 S.W.3D 920 (KY. 2015) 
 

Questions Presented: Domestic Violence. Appellate Procedure. Issues involved 
the use of "lethality factors" in a domestic violence determination and the 
interplay between CR 75.07(4) and CR 98 when the trial videotape is omitted 
from the record on appeal. 

 
Wife was granted DVO against Husband by family court. The family court 
entered a DVO on Court Form 275.3 and noted further findings of fact, nine out 
of twelve lethality factors, on its docket sheet. Husband appealed and the Court 
of Appeals affirmed the family court's DVO. The Supreme Court granted 
discretionary review. 

 
Husband first argued that he was denied his constitutional right to appellate 
review because the circuit court clerk failed to certify the video record of the 
domestic violence hearing; therefore, the Court of Appeals did not receive a copy 
of the recorded hearing. The Supreme Court did not consider the assignment of 
error because husband had clear notice the video was not part of the record.  He 
did not mention the incomplete record in his brief for the Court of Appeals and 
therefore the Supreme Court held he was foreclosed from now assigning error. 
Additionally, Husband's counsel conceded during oral arguments at the Court of 
Appeals level that the video was not relevant to the appeal. 

 
Next, Husband argued that the family court impermissibly took notice of the 
lethality factors for intimate partner violence. The Supreme Court found this 
argument was without merit as the trial court did not take judicial notice of the 
lethality factors, but rather considered them as part of judicial knowledge. A judge 
may use his or her background knowledge of an area, such as domestic 
violence, to inform its judgment. In this case, the court used the lethality factors 
to assess the likelihood that domestic violence would occur again. All of the 
adjudicative facts were proven through testimony. 

 
Third, Husband argued that the court erred by using the lethality factors as the 
standard to enter a DVO. The Supreme Court agreed with the Court of Appeals 
that the family court adhered to KRS 403.750, as evidenced, in part, by its use of 
the AOC Form 275.3 which "clearly tracks" the language of the statute. The 
court's reference to the lethality factors does not negate the court's finding under 
statute that Husband inflicted fear of imminent physical injury, serious physical 
injury, sexual abuse, or assault and that fear, injury, abuse or assault may occur 
again in the future. 

 
Finally, Husband argued that the AOC Form 275.3 is deficient; therefore, the 
family court did not specify sufficient findings of fact to support the entry of a 
DVO. The court did not consider this argument, holding that the family court 
made sufficient findings of fact as it not only found domestic violence had 
occurred and may again, but also listed nine specific findings to support its order. 
 

 

https://govt.westlaw.com/kyrules/Document/NDE3FDF70A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NF24B6750A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44756
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XIII. RIEHLE V. RIEHLE, NO. 2014-CA-000372-MR, 2015 WL 6560528 (KY. APP. 
OCT. 30, 2015)1 

 
Husband previously adjudicated to be disabled and incompetent, filed for divorce 
from his wife, who was also his guardian and conservator. The trial court entered 
an order dismissing Husband's Petition for Dissolution, as an "incompetent 
person cannot bring or maintain an action for dissolution of marriage" in the 
Commonwealth of Kentucky. Husband appealed arguing he has standing to bring 
the dissolution action and should not be limited by the finding of disability and 
incompetence. 

 
Husband argued that the "lucid interval" doctrine used in certain probate cases 
should be extended to enable an incompetent individual to dissolve his or her 
marriage. The appellate court declined to extend the doctrine to dissolution 
proceedings. Husband also argued that KRS 403.150 contemplates a dissolution 
petition being filed by someone other than a member of a married couple, but the 
Court of Appeals held the statute "unambiguously indicate[s] that only the actual 
parties to the marriage may commence the dissolution action." Finally, Husband 
made a public policy argument. The Court of Appeals looked to the Kentucky 
Supreme Court case of Johnson v. Johnson, 170 S.W.2d 889 (Ky. 1943), holding 
Johnson is binding precedent preventing the court from allowing an incompetent 
person to bring an action for divorce even after considering the public policy 
implications. Ultimately, the Court of Appeals affirmed the trial court order 
dismissing the petition for dissolution of marriage. 

 
XIV. PAISLEY V. TALLEY, NO. 2014-CA-000590-MR, 2015 WL 7051307 (KY. APP. 

NOV. 13, 2015) 
 

An unmarried couple owned a home in joint names with a right of survivorship.  
Boyfriend made the majority of payments on the home mortgage and down 
payment. The couple's relationship ended and Boyfriend filed a complaint asking 
the court to divide the equity in the home in proportion to each party's 
contributions. The trial court found that the parties had no agreement as to the 
disbursement of the property and divided the equity equally between Boyfriend 
and Girlfriend. The Court of Appeals reversed the trial court's order, holding 
Kentucky law allows joint tenants to be reimbursed for payments towards 
encumbrances even without a contract or agreement between the parties. 

 
XV. LAMBERT V. LAMBERT, 475 S.W.3D 646 (KY. APP. 2015) 
 

Maternal Grandfather who resided in Kentucky took possession of Grandchildren 
whose mother resided in Pennsylvania, after Mother took the children for a visit 
and never returned to retrieve them. Grandfather filed a dependency, neglect, 
and abuse proceeding and was granted temporary custody of the children. 

 
Grandfather subsequently filed a petition for child custody. After a hearing, the 
court granted custody to Grandfather. Mother appealed arguing the court did not 
have jurisdiction, erred by granting custody without permitting her to present her 

                                                
1
 This case was ordered not to be published pursuant to operation of CR 76.28(4).  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=1448
https://govt.westlaw.com/kyrules/Document/NDDD40E10FEC411DD8DBB820A7CBBF94F?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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case, considered inadmissible hearsay, and erred by ordering her to pay child 
support. 

 
The Court of Appeals looked to KRS 403.822 and held that the court had 
jurisdiction to grant Grandfather custody. The KRS 403.800(7) definition of home 
state is met as 1) the children had been living in Kentucky for over six 
consecutive months prior to the filing of the petition, and 2) Grandfather was a 
person acting as a parent as he was awarded temporary custody in the 
dependency action. Grandfather did not need to have de facto custodian status 
to bring an action for child custody. 

 
Next, the Court of Appeals looked to Mother's argument that the court erred by 
granting custody without permitting her to present her case. Mother was present, 
although under the influence of cocaine, at the custody hearing. As she made no 
attempt to offer any proof of evidence and did not object to the guardian ad 
litem's motion to grant Grandfather custody or the entry of the decree, the alleged 
error was not considered by the Court of Appeals as it was not preserved for 
review. Regardless, the court noted a directed verdict was appropriate given the 
evidence of mother's conduct. 

 
The court then considered Mother's hearsay argument. Mother argued that it was 
hearsay for the Kentucky social worker to testify as to information provided by the 
Pennsylvania social worker. The court found it was likely inadmissible hearsay, 
but was a harmless error. Mother also argued it was hearsay for the court to take 
judicial notice of the dependency action. Judicial notice was proper under KRE 
201(b). The Court of Appeals held this argument had no merit as judicial records 
are not subject to reasonable dispute and are admissible as public records. 

 
Finally, Mother argued that the court erred by ordering her to pay child support 
without evidence of income. The court imputed Mother with minimum wage 
without hearing any evidence, despite the fact that mother has two other children 
under the age of three.  The Court of Appeals found the trial court abused its 
discretion by imputing minimum wage to Mother in light of her caring for children 
under the age of three and ordered the court to input Mother's income at zero 
and order the minimum $60 child support award on remand.  

 
XVI. SADLER V. VAN BUSKIRK, 478 S.W.3D 379 (KY. 2015) 
 

Husband died many years after his divorce, but despite his remarriage, he had 
not removed his former wife as the beneficiary of his IRA. In the parties' marital 
settlement agreement they had agreed to make "no claim upon any interest 
owned by the other, now or in the future" of their Individual Retirement Accounts. 

 
The court looked to the holdings made in Ping, Hughes and Napier and extended 
their precedent to the retirement account context. The Supreme Court held a 
divorce alone does not give rise to a presumption an ex-spouse is removed as a 
beneficiary of a retirement account; however, parties have the power to divest an 
interest of a beneficiary by agreement. The agreement must be clear and 
unambiguous and a general waiver is not enough. In this case, the parties clearly 
and unambiguously agreed to assign the exclusive ownership of the IRA to 
Husband. Therefore, the former wife has no beneficiary interest in the IRA. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=17505
http://www.lrc.ky.gov/Statutes/statute.aspx?id=17494
https://govt.westlaw.com/kyrules/Document/N5F12B190A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N5F12B190A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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XVII. CABINET FOR HEALTH AND FAMILY V. J.M.G., 475 S.W.3D 600 (KY. 2015) 
 

In the midst of a lengthy dependency, neglect, and abuse case, the family court 
held CHFS in contempt for failure to file the required case progress report per 
KRS 620.240 and failure to immediately obtain a pretrial conference date per 
FCRPP 34(1). 

 
The Supreme Court began its opinion with a lengthy explanation clarifying the 
difference between civil and criminal contempt. Civil contempt is generally a 
sanction sought by the adverse party and subject to purgation through 
compliance. Criminal contempt is imposed primarily to vindicate the authority of 
the court. Typically, a criminal contempt sanction is only appropriate if there is 
proof that a lawful and reasonably specific order was willfully violated. 

 
The Supreme Court went on to clarify that there could be a situation in which 
absent a specific duty set forth in a court order, a rule or statute creates a duty 
enforceable by contempt holding, "[w]here a rule or a procedural statute creates 
a duty clearly applicable to the instant proceeding and the obliged party violates 
the duty under circumstances that could reasonably be thought to show beyond a 
reasonable doubt that the violation was willful or openly disrespectful, then 
criminal contempt may well be an appropriate sanction." 

 
In Kentucky, show cause orders are typically used to initiate both criminal and 
civil contempt proceedings. The Supreme Court addressed the due process 
requirements a court must consider when exercising its power of criminal 
contempt. The court has nearly unlimited discretion in using contempt to assure 
court proceedings are orderly and proper. When a petty contemptuous action is 
committed in the court's presence, notice and the opportunity to be heard are 
enough to satisfy due process concerns. Alternatively, if an alleged 
contemptuous action occurs outside of court, or is ambiguous, the show cause 
hearing should be conducted with the "safeguards constitutionally guaranteed for 
ordinary criminal trials." 

 
The Supreme Court also addressed the standard of review appellate courts 
should use for contempt. The standard of review used by the Court of Appeals in 
this case, granting the trial court nearly unlimited discretion, was not appropriate.  
When a court imposes substantial criminal penalties, the ordinary criminal 
judgment standard of review should be used by appellate courts. 

 
Ultimately, the Supreme Court held that the trial court's order did not clearly apply 
the beyond a reasonable doubt standard, there was not sufficient evidence of 
willful violation of FCRPP 34(1), and there was insufficient evidence of a willful 
violation of KRS 620.240. Therefore, the Supreme Court remanded the matter to 
the trial court for additional proceedings. 

 
Family law and civil practitioners should note that in its dicta the Supreme Court 
urged the bench and bar to "become more mindful of criminal contempt's 
constitutional ramifications." 

 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=20213
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20213
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XVIII. COMMONWEALTH, CABINET FOR HEALTH AND FAMILY SERVICES V. 
S.H., 476 S.W.3D 254 (KY. 2015) 

 
The family court held a termination of parental rights hearing allowing a social 
worker to testify on behalf of CFHS with no prior notice to Mother. Mother 
objected arguing FCRPP 7(1) applied to a termination of parental rights hearing 
and she should have received fourteen days’ notice of the witnesses and their 
testimony. The family court ruled the termination hearing was not a permanent 
custody hearing and allowed the social worker to testify. Mother appealed the 
order terminating her parental rights arguing FCRPP 7(1) applied.  The Court of 
Appeals agreed finding the error was not harmless and remanded, reversed and 
vacated the termination order. 
 
The Kentucky Supreme Court granted discretionary review. CFHS argued 
FRCPP 7(1) did not apply because custody was not at issue. The Supreme Court 
agreed with the Court of Appeals holding that custody is undoubtedly at issue 
and 7(1) applies to termination proceedings. Although the Supreme Court held 
that the language of FRCPP 7(1) gives the trial judge discretion to alter the notice 
requirement, it agreed with the Court of Appeals that in this case the family court 
erred by allowing the social worker to testify. 

   
XIX. SHOWN V. SHOWN, 479 S.W.3D 611 (KY. APP. 2015) 
 

In a previous related case, the Supreme Court held that Husband's Kentucky 
teacher's retirement account was considered marital property under KRS 
403.190(1). Shown v. Shown, 233 S.W.3d 718 (Ky. 2007). Subsequently, the trial 
court divided the marital portion of Husband's retirement without consideration of 
the complex financial calculations used to make the distribution.  In fact, the court 
took no proof on the issue and granted Wife 50 percent of the marital portion of 
the account. Husband appealed arguing it was inequitable for the trial court to 
divide his teacher's retirement account without considering its unique 
characteristics, primarily the fact that his teacher's retirement is a substitution for 
social security. The appellate court agreed, reversing and remanding the matter 
to the trial court so that it can exercise its KRS 403.190 discretion and take 
expert testimony to "compute the present value of a Social Security benefit that 
Husband would have received had he contributed to Social Security. That value 
should be deducted from the present value of Husband’s teachers' retirement, 
prior to division of the parties' pension plans." 

 
XX. KRS 456.010 – 456.180 
 
 
 
 
 

http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://courts.ky.gov/courts/supreme/Documents/WestFCRPP.pdf
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=43990
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SUPREME COURT CRIMINAL LAW UPDATE 
B. Scott West 

 
 
 
I. PRETRIAL MATTERS (RIGHT TO COUNSEL, SEARCH & SEIZURE, 

MIRANDA, CONFESSIONS, DISCOVERY) 
 
A. Right to Counsel – Exclusionary Rule.  Commonwealth v. Bedway, 466 

S.W.3d 468 (Ky. 2015)   
 
Opinion offered by Justice Keller, all joining except Noble, who concurs in 
result with opinion. Under the DUI statute, KRS 189A.105(3), "a person 
shall be afforded an opportunity of at least ten (10) minutes but not more 
than fifteen (15) minutes to attempt to contact and communicate with an 
attorney…"   The Supreme Court has determined that "[t]he right 
conferred by this statute is broader than simply providing a defendant 
access to a phone book or phone numbers written on the wall. The 
Commonwealth and the arresting officers must make reasonable 
accommodations in allowing an accused his or her right to attempt to 
contact an attorney." Id. at 474. 
 

[S]uppression of Bedway's breathalyzer test results was 
inappropriate for the following reasons. 
 
First, pursuant to KRS 189A.103, when Bedway chose to 
drive on the roads of the Commonwealth he consented to 
"one (1) or more tests of his ... blood, breath, and urine, or 
[a] combination thereof, for the purpose of determining 
alcohol concentration or [the] presence of a substance 
which may [have] impair[ed] [his] driving ability." 
Therefore, even if a Constitutional right to attempt to 
contact counsel existed, Bedway waived that right by 
operating a motor vehicle in the Commonwealth. Id. 
[emphasis added] 
 
Second, KRS 189A.105(3) provides that the inability to 
contact an attorney does not relieve a person of the 
obligation to submit to testing. Thus, Bedway was 
obligated to submit to testing, or suffer the consequences, 
whether he contacted an attorney or not. 
 
Third, as we noted in Beach v. Commonwealth, 
"[e]xclusion of evidence for violating the provisions of the 
implied consent statute is not mandated absent an explicit 
statutory directive." Beach v. Commonwealth, 927 S.W.2d 
826, 828 (Ky. 1996). There is no statutory directive to that 
effect. 
 
Fourth, Bedway did submit to the mandatory testing. Thus, 
he did not suffer the automatic, and in his case significantly 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=44682
http://www.lrc.ky.gov/Statutes/statute.aspx?id=6496
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44682
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more egregious, consequences that follow refusal to 
submit. Had Bedway refused to submit to testing after the 
police refused to reasonably accommodate his request to 
contact his daughter, the result might have been 
different…. 
 
[W]hen a criminal procedur[al] rule is violated but the 
defendant's constitutional rights are not affected, 
suppression may still be warranted if there is (1) prejudice 
to the defendant, in the sense that the search might not 
have occurred or been so abusive if the rule had been 
followed or (2) if there is evidence of deliberate disregard 
of the rule. 
 

Id. at 476-477. 
 

B. Search and Seizure – "Protective Sweep" – Simpson v. Commonwealth, 
474 S.W.3d 544 (Ky. 2015)   
 
Opinion by Justice Venters, all sitting, all concur. Police saw a woman 
named Adkins go into Simpson's home that he was sharing with other 
occupants. They had a warrant for her arrest.  Police knocked and asked 
for consent to search the home. (Also, because they saw someone for 
whom they had a warrant, they could have entered without consent.)  
Once inside, they saw a third person moving from room to room. They did 
not see Adkins, but knew her to be in the house.  Under the two-prong 
test, this was justification for a "protective sweep" of the house under the 
second prong of the Buie test:   
 

[Maryland v. Buie, 495 U.S. 325 (1990)] permits officers to 
conduct protective sweeps in two situations. First, with or 
without probable cause or reasonable suspicion, officers 
may conduct a protective sweep "as a precautionary 
matter," looking into spaces immediately adjoining the 
place of arrest from which an attack could be immediately 
launched." Brumley, 413 S.W.3d at 284. Because the 
protective sweep here extended well beyond the 
immediate vicinity from which an immediate attack could 
be launched, this prong of Buie is not implicated.  
 
Second, a protective sweep may extend beyond the area 
immediately surrounding the place of arrest into places 
that, to a reasonably prudent officer relying upon rational 
inferences drawn from articulable facts, may harbor a 
person that poses a threat to those on the scene of the 
arrest. Id. 
 

Simpson, 474 S.W.3d at 549. 
 
Query:  Why is this not a "hot pursuit" case? 
 

https://supreme.justia.com/cases/federal/us/494/325/case.html
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C. Search and Seizure – Roadblocks – Cox v. Commonwealth, No. 2013-
SC-000618-DG, 2015 WL 9242822 (Ky. Dec. 17, 2015)   
 
Opinion by Chief Justice Minton, Justices Hughes, Keller, Venters 
concurring; Justice Noble concurs by separate opinion; Justice 
Cunningham dissents in an opinion joined by Justice Wright.  Defendant 
was stopped at a roadblock conducted by the KSP at a highway 
intersection.  As he approached the roadblock, a trooper noticed he was 
not wearing his seatbelt. Upon questioning, the defendant admitted to 
drinking two beers over dinner. He showed signs of being under the 
influence, and after administration of field sobriety tests he was arrested. 
 
The roadblock had been set up moments after troopers received approval 
from a superior officer. There were no media announcements that a traffic 
checkpoint was planned, nor any signs indicating an upcoming roadblock 
on the highway. The arresting officer was not wearing a safety vest.  
Troopers working the road block did have their lights activated and they 
did check every vehicle.  The Supreme Court analyzed the four factor test 
of Commonwealth v. Buchanan, 122 S.W.3d 565, 571 (Ky. 2003): 
 
1. Decisions regarding location, time, and procedures governing a 

roadblock should be determined by law enforcement supervisors 
rather than officers in the field; 

 
2. Law enforcement officials working the roadblock should comply 

with procedures established by their superior officer; 
 
3. Roadblock should be readily apparent to approaching motorists; 
 
4. Length of stop should be only as long as necessary in order to 

perform a cursory exam of the vehicle to look for signs of 
intoxication or check for license and registration. 

 
D. Search and Seizure – "Totality of the Circumstances" Test v. "Bright-Line 

Rule." Abney v. Commonwealth, 483 S.W.3d 364 (Ky. 2016)   
 
Opinion authored by Justice Noble, all sitting, all concur.   
 

The affidavit did not state the time and date when the drug-
trafficking activity was observed. In a 1961 opinion, this 
Court's predecessor held that a search-warrant "affidavit is 
defective unless it discloses the time at which the 
observation was made ... if the affidavit shows on its face 
that it is based on information or belief." Henson v. 
Commonwealth, 347 S.W.2d 546, 546 (Ky. 1961). . .  
 
The issue [in this case] is whether Henson still presents a 
viable rule, or whether it has been replaced by the totality-
of-the-circumstances test of Illinois v. Gates, 462 U.S. 213 
(1983), and Beemer v. Commonwealth, 665 S.W.2d 912 
(Ky. 1984). Both the trial court and Court of Appeals found 
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that the affidavit was sufficient to support issuance of a 
warrant under the totality of the circumstances test. This 
Court agrees that the validity of a search warrant affidavit 
and resulting warrant is determined under the totality of the 
circumstances, and is not controlled by Henson's bright-
line rule. 
 

Id. at 365. 
 

E. Search and Seizure – Search Incident to Arrest – Maloney v. 
Commonwealth, No. 2014-SC-000339-DG, 2016 WL 1068195 (Ky. Mar. 
17, 2016)   
 
Opinion by Justice Venters, all sitting, all concur.  This involved a search 
incident to arrest. Someone called into the Mount Sterling Police 
Department that an intoxicated person was staggering in traffic on a city 
street, described as a white male wearing a blue t-shirt and green shorts.  
Officer responded to the location where, nearby, he saw the defendant 
lying in a state of complete repose on the front porch of his residence.  
Clothes matched, and upon awakening the person he detected the strong 
odor of alcohol on his breath.  Officer arrested him for public intoxication, 
and then searched him, finding an unloaded handgun in his pocket.  The 
defendant was a convicted felon.  Defendant conditionally pled to illegal 
possession of a firearm by convicted felon.  On appeal, Supreme Court 
held that, since the PI charge occurred outside the presence of the police 
officer, the arrest and subsequent seizure could only be lawful in the 
event the front porch was a public place, and the defendant was 
manifestly under the influence.   
 
In reversing the conviction, the Supreme Court surprisingly found that the 
porch – which had a railing, but no gate – was public enough that a police 
officer would be reasonable in entering it, upon seeing someone passed 
out, and instead found that a passed out person was not manifestly a 
danger to himself or others:   
 

Appellant's only activity in the presence of Officer Rogers 
would more aptly be described as inactivity: lying flat on 
the floor of his front porch in a state of total repose. It is 
difficult to conceive of any behavior less likely to become a 
danger to persons or property, or less likely to 
unreasonably annoy others, than lying silent and 
motionless on one's front porch. Arguably, lying down at 
home and "sleeping it off" is the most socially responsible 
thing a drunk person could be doing. 
 

Id. at *3. 
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F. Search and Seizure – Curtilage, Commonwealth v. Dixon, 482 S.W.3d 
386 (Ky. 2016)   
 
Opinion by Justice Keller, all sitting, all concur.  Suspecting an active 
meth lab, police walked up to defendant's trailer for a "knock and talk."  
Defendant met the police at the front of the house, but while he was 
talking to one KSP trooper, another walked around the trailer "outside the 
curtilage" of the home, and observed enough activity to determine a meth 
lab was in operation. Using the "exigent circumstances" exception, police 
conducted a search and found a meth lab.  Issue is whether the police 
officer was actually "outside the curtilage" when he walked around the 
house.  In finding that he was not within the curtilage, the Supreme Court 
quoted United States v. Dunn, 480 U.S. 294, 301 (1987): 
 

[C]urtilage questions should be resolved with particular 
reference to four factors: [1] the proximity of the area 
claimed to be curtilage to the home, [2] whether the area is 
included within an enclosure surrounding the home, [3] the 
nature of the uses to which the area is put, and [4] the 
steps taken by the resident to protect the area from 
observation by people passing by. 
 

Id. at 391. 
 

Applying the factors to the facts:  [1] Proximity was fifteen feet.  Generally, 
within curtilage, but not mechanical test and must be taken in context; [2] 
No enclosure behind the trailer. Again, not dispositive, but this one 
weighs in favor of Commonwealth contention that the vantage point was 
outside the "umbrella" of the trailer; [3] Area viewed was a dumping 
ground, looked like a "pigsty," had taller grass than the grass all around.  
Not evident it was an extension of a residence; and [4] No effort to secure 
privacy. 
 
Based on this analysis, under the totality of the circumstances, there was 
no intrusion by the police into the curtilage of the house.  Moral of the 
story:  mow your lawn. 

 
G. Search and Seizure – Canine Sniffs during Terry Stop – Davis v. 

Commonwealth, 484 S.W.3d 288 (Ky. 2016)   
 
Opinion by Justice Venters, all sitting, all concur.  This involved a search 
after a canine was brought to the scene of a routine traffic stop.  Police 
officer was parked on the side of a remote gravel road in rural McClean 
County "looking for DUI drivers."  With him was Chico, his canine partner, 
which was a trained and certified narcotics-search dog. While sitting 
there, Appellant Davis drove by and the Officer decided to follow him. The 
police officer was aware that Davis was involved with illegal drugs, as 
earlier in the day he had discussed such allegations with other police 
officers.  Davis crossed the center line of the road two or three times, so 
the police officer stopped him.  As he approached the driver's window, the 
officer smelled alcohol coming from within the vehicle and observed an 

https://supreme.justia.com/cases/federal/us/480/294/case.html
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open beer can in the console.  The officer asked Davis to exit the vehicle, 
conducted a pat-down search of the Appellant and gave him two field 
sobriety tests.  Appellant passed both tests.  PBT showed no presence of 
alcohol. The officer asked for consent to search, which was refused, 
because Davis said that several people had used his car and he didn't 
know what was in it.  At that point, the officer informed the defendant that 
he was going to have Chico perform a sniff search of the vehicle's interior, 
to which Davis objected.  Chico sniffed for one to two minutes before he 
alerted on a lower panel of the vehicle, indicating narcotics.  
Methamphetamine was then found.  In reversing the conviction after a 
conditional plea, the Supreme Court held: 
 

"Although an officer may detain a vehicle and its occupants 
in order to conduct an ordinary traffic stop, 'any 
subsequent detention ... must not be excessively intrusive 
in that the officer's actions must be reasonably related in 
scope to circumstances justifying the initial interference."' 
Turley v. Commonwealth, 399 S.W.3d 412, 421 (Ky. 2013) 
(quoting United States v. Davis, 430 F.3d 345, 353 (6th 
Cir. 2005) (citation omitted)). "Thus, an officer cannot 
detain a vehicle's occupants beyond completion of the 
purpose of the initial traffic stop unless something 
happened during the stop to cause the officer to have a 
reasonable and articulable suspicion that criminal activity 
[is] afoot." Id.  
 
....  
 
[A]s recently clarified by the United States Supreme Court 
in Rodriguez v. United States, 135 S. Ct. 1609 (2015), a 
police officer may not extend a traffic stop beyond its 
original purpose for the sole purpose of conducting a sniff 
search – not even for a de minimus period of time. 
 

Id. at 292-293. 
 

H. Miranda – Harmless Error where Statements to be Suppressed are Part 
of Defense – Dillon v. Commonwealth, 475 S.W.3d 1 (Ky. 2015) 
 
Opinion by Justice Noble, Chief Justice Minton, Justices Hughes and 
Venters concurring; Justice Cunningham, joined by Justices Barber and 
Keller, concurs in result only.  The trial court erred in admitting a police 
officer's testimony regarding the murder defendant's responses to several 
yes or no questions that were asked at the scene while awaiting medical 
treatment for defendant's self-inflicted gunshot wound to the head. The 
Commonwealth failed to show by a preponderance of the evidence that 
Defendant knowingly and intelligently waived his Miranda rights, and the 
statements should have been suppressed.  However, the error was 
harmless.  Defendant testified at trial to facts consistent with the answers 
he gave to the police officer, stating "I killed her," which was consistent 
with his defense that the victim's death was an accident. 

https://www.law.cornell.edu/supremecourt/text/13-9972


3-17 
 

I. Miranda – Police Questioning of Defendant Held in Custody on other 
Charges.  Keysor v. Commonwealth, No. 2013-SC-000531-DG, 2016 WL 
2604784 (Ky. May 5, 2016) 

 
Opinion by Justice Venters, all sitting, all concur.  Defendant was charged 
with sexual offenses against a child which allegedly occurred in Graves 
County, and was incarcerated, unable to make bail, in Graves County.  A 
couple months later, detectives went to interview him about alleged 
sexual offenses perpetrated against the same victim, only in Marshall 
County.  Police again read him his Miranda rights, and told him they 
would only ask about the Marshall County allegations. Instead, they 
eventually started asking about his Graves County offenses, for which he 
had already been appointed counsel and had chosen to remain silent.  
The trial court initially suppressed the statements as violative of 
Kentucky's decision in Linehan v. Commonwealth, 878 S.W.2d 8 (Ky. 
1994), but reversed his ruling when, in 2009, the United States Supreme 
Court held in Montejo v. Louisiana, 556 U.S. 778 (2009) that where the 
Defendant has not asserted his Fifth Amendment right to counsel, but 
rather relies on his Sixth Amendment's right to counsel, police may 
reinitiate interrogation after his Miranda rights have been read. However, 
if a Defendant has asserted his Fifth Amendment right to counsel and 
adversarial proceedings have begun, police may not reinitiate questioning 
without counsel present and waiver, or unless the Defendant initiates the 
conversation and police get waiver. Likewise, the Kentucky Court of 
Appeals anticipated that Linehan would be overruled, as it is often said 
that Kentucky's Section 11 affords no more protection than the Fifth 
Amendment of the United States Constitution. 

 
Instead, the Kentucky Supreme Court rejected Montejo, and continued to 
embrace Linehan: 

 
Based upon the foregoing considerations, we reaffirm the 
rationale of Linehan as a manifestation of the right to 
counsel under Section 11 of the Kentucky Constitution. In 
summary, once the right to counsel has attached by the 
commencement of formal criminal charges, any 
subsequent waiver of that right during a police-initiated 
custodial interview is ineffective. Linehan, S.W.2d at 11. 
"Police and prosecutorial authorities are at liberty to 
question a willing suspect about new offenses without 
regard to whether there is prosecution pending on other 
charges, whether similar or different in nature, but they 
must be cognizant that the evidence thus obtained may not 
be used to incriminate him on pending charges wherein he 
is represented unless his counsel is present." [citations 
omitted] 
 

Id. at *7. 
 

https://www.law.cornell.edu/supct/cert/07-1529
http://www.lrc.ky.gov/legresou/constitu/011.htm
https://www.law.cornell.edu/constitution/fifth_amendment
https://www.law.cornell.edu/constitution/fifth_amendment
http://www.lrc.ky.gov/legresou/constitu/011.htm
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J. Coerced Confessions – Police May not Manufacture Expert Evidence in 
Order to Procure a Confession.  Gray v. Commonwealth, 480 S.W.3d 253 
(Ky. 2016)   
 
Opinion by Chief Justice Minton.  All sitting, all concur.  Defendant was 
charged and convicted of the murder of his parents.  Because of the 
tumultuous relationship between the victims and their son, and the fact 
that their wills, which purportedly disinherited their son, were missing, 
police made the defendant an immediate person of interest and ultimately 
the prime suspect.  During the investigation, the sheriff's office called the 
defendant in ostensibly for questioning about the missing wills, and after 
giving him Miranda warnings, "shifted gears" and started asking him 
about his parents' murders. Five and a half hours of unrecorded 
interrogation followed.  Investigators used a number of different ruses and 
forms of trickery, including (1) presenting a forged lab report of DNA 
evidence linking Gray to the murders; (2) telling him that an eyewitness 
and a videotape recording placed him at the scene; and (3) telling him his 
parent's blood and gunshot residue were found on his clothing.  Shortly 
after, the cameras came back on and he confessed to murdering his 
parents, and was arrested. The trial court refused to suppress the 
confessions, and eventually the Defendant was convicted.  The Supreme 
Court reversed:  

 
Police trickery is not new to our criminal procedure 
jurisprudence, but today's actions exceed any reasonable 
leeway our case law has previously afforded law 
enforcement. 
 
.... 
 
In determining whether a confession was coerced, a court 
considers: (1) whether police activity was objectively 
coercive; (2) whether the coercion overwhelmed the will of 
the defendant; and (3) whether the defendant has shown 
that the coercive activity was the "crucial motivating factor" 
behind his confession.  
 
In reaching our decision on the voluntariness of Gray's 
confession, we must view the facts and evidence under the 
"totality of [the] circumstances." 
 

Id. at 259-260. 
 

While "the mere employment of a ruse, or 'strategic deception,' does not 
render a confession involuntary so long as the ploy does not rise to the 
level of compulsion or coercion," the falsification of "documents purporting 
to represent the official results of a state-police lab's DNA examination" 
violates the test.  While fabricating documents is not necessarily per se 
objectively coercive, the fabricating of EXPERT documents which 
mispresents scientific or DNA evidence at least creates a presumption in 
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favor of defendant that the defendant's will was overcome that the 
Commonwealth must rebut. 
 
The Supreme Court did not buy the Commonwealth's assertion on appeal 
that the DNA was a "bad fake." Defendant was a mechanic with limited 
education.  

 
K. Suppression of Testimony – Failure to Object.  Commonwealth v. Taylor,  

477 S.W.3d 592 (Ky. 2015)   
 
Opinion by Justice Noble. All sitting except Justice Wright, all concur.  
Under Simmons v. United States, 390 U.S. 377 (1968), and Shull v. 
Commonwealth, 475 S.W.2d 469 (Ky. 1971), a criminal defendant's 
testimony at a suppression hearing may not be used as evidence of guilt 
at trial without violating his Fifth Amendment privilege against self-
incrimination if he objects to its use. In this case, the defendant did not 
object, and the testimony was used against him. The Court of Appeals 
nevertheless concluded that a palpable error had occurred and reversed 
the conviction. The Supreme Court held that the requirement of an 
objection was a substantive aspect of the constitutional rule that barred 
palpable error review. 

 
II. TRIAL ISSUES (WITNESSES, EVIDENCE, SPECIFIC OFFENSES, ATTORNEY 

CONDUCT, ETC.) 
 
A. Commonwealth's Failure to Disclose a Witness.  Williams v. 

Commonwealth, No. 2014-SC-000249-MR, 2016 WL 2604834 (Ky. May 
5, 2016).  Unavailability of a Witness.   
 
Opinion authored by Chief Justice Minton, all sitting, all concur.  In this 
murder case, the Commonwealth failed to disclose the substance of an 
oral incriminating statement known by the Commonwealth Attorney to 
have been made by the defendant to this witness, thereby not complying 
with RCr 7.24(1). The defense objected. This failure to disclose the 
substance of the statements made to this witness was understood, and 
admitted by defense counsel, not to have been a "deliberate" act by the 
prosecutor.  Notwithstanding the Supreme Court's holding in Chestnut v. 
Commonwealth, 250 S.W.3d 288 (Ky. 2008), that "[t]he Commonwealth's 
ability to withhold an incriminating oral statement through oversight, or 
otherwise, should not permit a surprise attack on an unsuspecting 
defense counsel's entire defense strategy" because this would "run afoul 
of the clear intent of RCr 7.24(1)," the Court did not reverse the conviction 
for the following reasons: 

 

 The witness had actually testified in a prior case against the co-
defendant, and the defense counsel was not only aware of this 
testimony, but had watched it "four or five times;" 

 

 Defense counsel admitted he was "not surprised" the witness was 
called to testify; 

 

https://www.law.cornell.edu/supremecourt/text/390/377
https://govt.westlaw.com/kyrules/Document/N82A327C0A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N82A327C0A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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 The trial judge fashioned a remedy that the witness could testify 
only as to the facts previously testified to at the earlier co-
defendant's trial, which the defense attorney had acknowledged 
watching. 

 
The Supreme Court stressed, however, that '[w]e should be clear that we 
do not condone the Commonwealth's behavior, and are not in any way 
crafting a general rule that notice is not required if the witness testifies at 
the co-defendant's trial."  Further, the Court stated in a footnote that "[o]ur 
past strong disapproval of hide-the-ball tactics remains true today…" 
 

B. Moore v. Commonwealth, 462 S.W.3d 378 (Ky.  2015)   
 
Opinion authored by Justice Venters, all sitting, all concur. Mere 
speculation that a witness may assert his right against self-incrimination 
does not render a witness unavailable. Thus, boyfriend/defendant's 
assertion that his girlfriend's former boyfriend had made three critical 
statements, i.e., that he had set up the Defendant for his prosecution, that 
he was glad Defendant was going down for something he did not do, and 
that he was glad that Defendant's child would grow up without a father, 
the court did not err in disallowing a third party who had heard those 
statements.  While there is an applicable hearsay exception, declaration 
against interest, that exception requires a showing that the declarant is 
unavailable.  While it is logical to assume that the defendant's girlfriend's 
former boyfriend would not have admitted to these things, either denying 
them outright or invoking privilege, it cannot be assumed that he will do 
so. The Supreme Court held that just as the trial court "cannot merely rely 
on the Commonwealth's assurances of unavailability in deciding to admit 
hearsay evidence that is conditioned upon availability," neither can the 
Court when those assurances are coming from the defense.  As stated in 
Marshall, "[b]efore a declarant may be excused as unavailable based on 
a claim of privilege, the declarant must appear at trial, assert the privilege, 
and have that assertion approved by the judge."  Moore, 462 S.W.3d at 
382 (quoting Marshall v. Commonwealth, 60 S.W.3d 513, 519 (Ky. 2001). 
 

C. Evidence – Exculpatory Evidence – Commonwealth v. Parrish, 471 
S.W.3d 694 (Ky. 2015)   
 
Opinion authored by Noble, all sitting, all concur:  Defendant was stopped 
for DUI and administered a PBT. The officer showed the level to his 
police cruiser's dashboard video recorder, and wrote on the citation that 
the PBT "detected the presence of alcohol."  Defendant was arrested for 
DUI and at the station blew a .086. The attorney requested the results of 
the PBT and the dashboard recording, only to find that both had been 
destroyed.  At the bench trial, the officer stated that he did not know why 
the video was unavailable, and was unaware the video did not exist until 
the day of the trial.  On cross-examination, the Officer reiterated that the 
PBT showed presence of alcohol, but he could not recall the numerical 
result. During closing argument, defense counsel conceded that he did 
not think the video was destroyed intentionally. The court ruled that 
without scientific evidence as to the extrapolation defense, he could not 
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determine that the blood alcohol was under the legal limit when 
Defendant was stopped.  He was convicted.  On appeal to circuit court, 
counsel claimed a violation under Brady v. Maryland.  The Court agreed, 
believing that the destruction was in bad faith, because he thought that 
the police officer did not write down the number because it was below .08.  
The Court of Appeals affirmed. 
 
Upon hearing the case, the Supreme Court found no Brady violation: 

 
[G]overnment culpability is irrelevant when the 
Commonwealth withholds plainly exculpatory evidence, but 
when the Commonwealth merely fails to collect or preserve 
evidence, as in the case here, the defendant must prove 
bad faith. When this Court adopted [Arizona v. Youngblood 
488 U.S. 51 (1988)], we added that "negligence simply 
does not rise to the level of bad faith...." Collins v. 
Commonwealth, 951 S.W.2d 569, 573 (Ky. 1997). 

 
Id. at 697. 
 
Takeaway:  Defense counsel should not stipulate the government's good 
faith when evidence is missing. 

 
D. Evidence – Hearsay – Verbal Acts – Declarations of State of Mind,  

Daugherty v. Commonwealth, 467 S.W.3d 222 (Ky. 2015)   
 
Opinion authored by Noble, all sitting, all concur: Daugherty shot and 
killed her husband Will with Will's gun, which she had hidden at his 
direction. She was convicted of murder and of tampering with physical 
evidence for hiding the gun used in the shooting.  At her trial, she sought 
to introduce testimony that:  (1) her husband was a convicted felon; and 
(2) therefore could not legally possess the gun; and (3) that her husband 
made various statements leading up to and at the time of the shootings, 
among which were that he would kill her dog if she did not produce his 
gun which she had hidden. The Supreme Court agreed that all three 
should have come into evidence: 
 

 The fact that her husband was a convicted felon:  The most 
basic rule of evidence is that "[a]ll relevant evidence is 
admissible." KRE 402. Daugherty claimed that Phelps' felon status 
was relevant because it was the reason he ordered her to hide the 
gun (since he did not want to be caught illegally possessing it). Of 
course, the relevancy of this fact turned on Daugherty also being 
able to get Phelps' statement admitted. The felon status was 
therefore conditionally relevant, if at all. See KRE 104(b). 

 

 The prior statement of Will to hide the gun, and the command 
of Will to produce the gun:  "Phelps's statement was not barred 
by the hearsay rule. Hearsay does not mean any or all out-of-court 
statements; rather, hearsay means only 'a statement, other than 
one made by the declarant while testifying at the trial or hearing, 

https://supreme.justia.com/cases/federal/us/488/51/case.html
https://govt.westlaw.com/kyrules/Document/N6D8F57A0A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N561FE440A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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offered in evidence to prove the truth of the matter asserted.' KRE 
801(c). And a statement consisting of a command to another 
person is not offered for the truth of the matter asserted…. 
Instead, a command, like a threat or a question, is a verbal act. 
See White v. Commonwealth, 5 S.W.3d 140, 141 (Ky.1999)." 

 

 Will's other statements:  Will's various other statements should 
have come in, some as verbal acts as mentioned above, but 
others as "state of mind" evidence: 

 
The statements in question were necessary to 
present a full picture of Daugherty's version of what 
happened. Without being able to repeat her 
husband's threats and commands that she kill him, 
among other things, Daugherty could only describe 
what she did and what she saw her husband do. 
But those statements provided important context for 
those actions, showing that they occurred in the 
midst of her husband's belligerence while he 
struggled with her over a loaded gun. Indeed, in 
reviewing the testimony, Daugherty's account is 
inherently ambiguous, disjointed, and incomplete. 
She was forced to jump from place to place in the 
sequence of events as she skipped over some of 
the most important parts of what she claimed 
occurred – the conversation leading up to and 
overlying the struggle with the gun. Had she been 
allowed to discuss these statements, she could 
have better explained how the shooting was 
accidental.   
 
That the jury heard these statements in her 
recorded interview with the sheriff was not enough. 
Just as she had the right to take the stand and 
testify, so too did she have the right to tell her 
whole story. If the statements were otherwise 
admissible – and, as discussed above, they were, 
being relevant and not barred by the hearsay rule – 
she should have been allowed to incorporate them 
into her testimony. 

 
Daugherty, 467 S.W.3d at 235.  The Court also held that such errors were 
not harmless, as this was a "close case at trial, turning on whether 
Daugherty acted accidentally, with circumstantial proof being used to 
prove her state of mind."  Id. at 237. 
 

E. Evidence – Other Bad Acts – Dickerson v. Commonwealth, 485 S.W.3d 
310 (Ky. 2016)   
 
Opinion authored by Justice Noble, all concur except Justice Wright, not 
sitting.  In a child murder case, "other bad acts" evidence was allowed in 

https://govt.westlaw.com/kyrules/Document/NF074B610A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NF074B610A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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by the trial court.  Evidence was that the husband had abused his spouse, 
the mother of their deceased child. Defense argued that it was to show 
his character as a "bad and violent person to other people." However, 
Supreme Court found that the court had not erred because it was used for 
another person, to show the spouse's fear of her husband, to explain why 
she had initially failed to report her husband's acts, and then lied when 
giving her prior statement that some third party other than her husband 
had committed the child abuse, which resulted in death. It is noteworthy 
that the defense had squarely put the issue of the truthfulness of her prior 
statements into the case, where in voir dire the defense had suggested to 
the jury that this was "a sort of he-said-she-said situation where the 'true 
culprit,' [the spouse] was merely pointing the finger at Dickinson to avoid 
punishment for her own criminal acts." 
 

F. Evidence – Gruesome Photographs – Unduly Prejudicial. Hall v. 
Commonwealth, 468 S.W.3d 814 (Ky. 2015)   
 
Opinion authored by Chief Justice Minton, with Justices Abramson, 
Barber, Cunningham and Keller concurring.  Justice Noble concurs in part 
and dissents in part, which Justice Venters joins.  Defendant was found 
guilty but mentally ill of double murder, and four counts of wanton 
endangerment. Conviction was reversed on the grounds that twenty-eight 
extremely gruesome crime scene and autopsy photos were admitted into 
evidence.  While there were descriptions of all twenty-eight photos, only a 
few are described below, as an example: 

 

 The first photograph, Exhibit 12, is a view of the Tacketts' front 
yard and porch from a distance. It shows Lisa's body, lying face 
up, at the foot of the porch steps. It also shows Alan's body, 
partially hidden from view, lying on the porch. To the left of Alan's 
body, an open storm door, with shattered glass, is partially 
obscured by a porch column. No blood, soft tissue, or other 
specific evidence of injury is discernable. 

 

 Exhibit 19 is taken from on the porch and shows the bottom right 
corner of the storm door and most of Alan's body extended toward 
the top of the photo. Alan's right arm is extended from his body, 
and his left arm and hand are shielded from view by a wall of the 
house.  Blood can be seen on his sweatshirt and groin area. 
Alan's body is lying face up, and the view of his head and face is 
from below his chin, cutting off the view of the top of his head and 
face. Blood can be seen on his chin and nose. There is a pool of 
blood around the head and upper torso, and the house's exterior 
and interior brick wall behind the body are covered in blood and 
soft tissue spatter. 

 

 Exhibit 47 is a close-up of Alan's skull without the scalp, showing 
the extensive damage caused by the bullet. The scalp has been 
cut at the back of the head and peeled away from the skull, back 
to front, and where the peeled away scalp meets back up with the 
head and face is clearly discernable. 
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In reversing the Court held that while prior decisions have generally 
approved of the admission of graphic photos, such photographs are not 
automatically admissible. "Like all evidence, they are subject to the 
balancing test of KRE 403:  'Although relevant, evidence may be 
excluded if its probative value is substantially outweighed by the danger 
of undue prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, or needless presentation of cumulative 
evidence'…. When there is already overwhelming evidence tending to 
prove a particular fact, any additional evidence introduced to prove the 
same fact necessarily has lower probative worth, regardless of how much 
persuasive force it might otherwise have by itself. The additional evidence 
does not appreciably 'advance the ball' toward proving that fact."  
 
The Court basically held that the Commonwealth went too far by 
presenting too many photos from different angles of basically the same 
things. As an example, they cited Exhibit 20 as being sufficient, without 
the necessity of Exhibits 21 and 22 which were cumulative, and added 
little additional probative value. 
 
Noble and Venters concurred in this analysis, but would also have 
directed verdicts on the four counts of wanton endangerment, relating to 
the presence of the children during the murders. Thus, all seven of the 
Court's Justices were in agreement on the issue of the gruesomeness of 
the photographs. 

 
G. Incest – Howard v. Commonwealth, 484 S.W.3d 295 (Ky. 2016)   

 
Opinion written by Justice Keller, all sitting, all concur.  The charges arose 
from allegations that the defendant had sexual intercourse with his adult 
stepdaughter, who argued in defense that the incest statute does not 
criminalize consensual sexual intercourse between non-blood related 
adults who never had a parent/child relationship, essentially arguing that 
the word "child" in "stepchild" connoted a minor. Relying upon the plain 
wording of the statute, and the normal usage of the word "child" as 
including even an adult offspring, the court disagreed and affirmed the 
trial court's judgment. 
 

H. Sexual Offenses – Where "Perpetrator" and "Victim" Are Both Minors.  
B.H. v. Commonwealth, No. 2013-SC-000254-DG, 2016 WL 1068299 
(Ky. Mar. 17, 2016)   

 
Opinion authored by Justice Noble, all sitting, all concur. Justice 
Cunningham concurs by separate opinion in which Chief Justice Minton 
and Justice Venters join.  Defendant, a minor, was charged with multiple 
public offenses based on his sexual conduct with his underage girlfriend, 
who was not charged. He entered an unconditional admission to 
amended charges, the result being B.H. was not classified as a juvenile 
sexual offender.  After disposition, he appealed to the circuit court, which 
affirmed. The Court of Appeals denied discretionary review. The Supreme 
Court granted discretionary review to address constitutional issues, but 

https://govt.westlaw.com/kyrules/Document/N7414CE70A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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concludes that the appeal should have been dismissed by the circuit court 
because it was an unconditional admission.  

 
There are very real and important questions about whether 
prosecuting Bill and not prosecuting Carol, if the two 
juveniles are similarly situated, constitutes impermissible 
unconstitutional disparate treatment. There is the very real 
question of whether the two juveniles were actually 
similarly situated or not. Certainly this case raises 
questions of public debate about whether male and female 
sexual offenders face a double standard. There is also an 
interesting discussion about whether a child who is 
incapable of consenting to certain conduct can be guilty of 
committing that conduct on another child also incapable of 
consenting to the conduct. But none of these questions 
can be answered in this case because this is not a proper 
appeal of the district court's disposition of this juvenile 
case. 

 
Id. at *5.  Justice Cunningham wrote to express "two agonizing concerns 
that haunt" him about the case. First, the fact that the case, for which 
there should never have been an appeal, wound about in the courts for 
five years. His more troublesome concern was the selective prosecution 
in the case.  He alluded to Romeo and Juliet, both minors by today's laws. 
"Reading Shakespeare's enchanting tragedy, none of us would fault 
Romeo more than Juliet. But in this case, that appears to be exactly what 
has happened. In an attempt to be fair, I've searched the entire record of 
this criminal prosecution to uncover an acceptable reason for selecting to 
prosecute Bill and not Carol." 

 
The bottom line is that selective prosecution should be raised at the 
adjudication level via a motion to dismiss, or be preserved by a 
conditional admission. 

 
I.  First Degree Burglary – Evidence Lacking whether Defendant was Armed 

while in Immediate Flight.  Sasser v. Commonwealth, 485 S.W.3d 290 
(Ky. 2016)   

 
Memorandum opinion of the Court, all sitting.  Justices Cunningham, 
Hughes, Noble, Venters and Wright concur.  Chief Justice Minton concurs 
in part and dissents in part, Justice Keller joining. Defendant was charged 
and convicted of first degree robbery, first degree burglary, receiving a 
stolen firearm, and first degree Persistent Felony Offender.  All charges 
were confirmed, except for first degree burglary. The testimony at trial 
was that the defendant admitted to having a gun known to be stolen, but 
had left or hid his gun outside in the woods before robbing the place, after 
which he retrieved it and left. Nothing else in the record indicated a 
connection between the gun and the burglary. The Commonwealth 
argued that this was sufficient to establish he was armed in his immediate 
flight from the building. The Court disagreed. Without evidence to 
establish where "in the woods" was in relation to the residence, it is 
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impossible to determine whether he was in "immediate flight" when he re-
armed himself. Not only would the verdict be predicated on "mere 
conjecture or speculation," but it shifts the burden of proof of the element 
of the crime to the defendant.  

 
J.  First Degree Burglary – Deadly Weapon.  Evidence Lacking whether 

Defendant was Armed while in Immediate Flight.  McGruder v. 
Commonwealth, No. 2014-SC-000598-MR, 2016 WL 2605270 (Ky. May 
5, 2016)   

 
Opinion by Justice Noble, all sitting, all concur.  Defendant was charged 
and convicted of first degree burglary, theft, and PFO second degree.  
The basis for the first degree burglary charge was that he was armed with 
a "deadly weapon," a small hatchet.  The Kentucky Supreme Court found 
as a matter of law that the hatchet was not a deadly weapon under KRS 
500.080. Although a "knife" other than an ordinary pocket knife or hunting 
knife can be a deadly weapon, and despite a finding by the trial court that 
a hatchet was like a knife, "being an object that can cut, chop, slice, dice, 
and cause great physical harm," it was not a deadly weapon. The Court 
relied upon Professors Lawson and Fortune, who have explained in their 
book Kentucky Criminal Law that "deadly weapon" as used in the Penal 
Code generally embraces "a device that is designed to be a weapon and 
has no other obvious usefulness." Nevertheless, the statute lists the items 
that constitute deadly weapons and hatchet is not among them. Instead, 
the definition of "dangerous instrument" is general, defining one as a 
"device that is readily capable of causing death or serious bodily injury by 
the manner of its use, but without having been designed to serve that 
purpose." [Emphasis supplied by Court, in reference to statement in 
Kentucky Criminal Law.]  Hence, a hatchet is a "dangerous instrument."  
Had the burglary charge been premised upon facts wherein the defendant 
was threatening the use of force with a dangerous instrument, the 
conviction would have been upheld. 

 
K.  Criminal Syndicate.  Commonwealth v. Jones, No. 2014-SC-000306-DG, 

2016 WL 2616798 (Ky. May 5, 2016)   
 
Opinion by Chief Justice Minton, all sitting, all concur. The "wholesale 
enlistment of homeless men as tools in a scheme systematically to 
defraud cell-phone companies is covered under Kentucky's RICO-based 
organized crime statute KRS 506.120. Under the scheme, individuals 
would pay twenty dollars each to homeless persons to sign up to a two-
year cellphone contract, with no intent to make good on the contract, in 
order to get a smart phone at a huge discount.  Then, they would sell the 
smart phone on the black market for a huge windfall.  While the criminal 
syndicate predicate crimes are listed in the statute, this practice falls 
under the sixth one, "[a]cquir[ing] stolen retail merchandise for the 
purpose of reselling it where the person knew or should have known that 
the merchandise had been stolen." 

 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19642
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19642
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19712
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L. Prosecutorial Misconduct – Dickerson v. Commonwealth, 485 S.W.3d 
310 (Ky. 2016)   

 
Opinion authored by Justice Noble, all concur except Justice Wright, not 
sitting. In a child murder case, the things were said during closing 
argument by the Commonwealth Attorney which the Defense on appeal 
objected to as reversible flagrant misconduct. In deciding whether to 
reverse, the Supreme Court employed the four-factor test from Hannah v. 
Commonwealth, 306 S.W.3d 509, 518 (Ky. 2010): "(1) whether the 
remarks tended to mislead the jury or to prejudice the accused; (2) 
whether they were isolated or extensive; (3) whether they were 
deliberately or accidentally placed before the jury; and (4) the strength of 
the evidence against the accused." 
 
Statement 1: "I've been doing this going on for sixteen years, and I've 
seen a lot, but I've never seen anything like this." Defense counsel 
objected, and following a bench conference, the trial court directed the 
prosecutor to "move it along." No further reference was made by the 
prosecutor to his personal experience, and no additional relief was 
requested by the defense. 
 
Statement 2: Defense counsel objected that the prosecutor interjected 
personal opinions that Defendant was "stupid," "a moron," "evil," "bogus," 
and "full of crap."  Review of the record indicated that the statements 
were not attached to defendant himself.  E.g., "what this man did to the 
children was evil." Defendant was trying to think of "some kind of crap" to 
get out of the case. "Any moron" would have understood they were 
talking about murder, not just abuse, and a story about a swing-set was 
"stupid," "bogus," and a "bunch of crap." 
 
Statement 3: "If anybody thought I was being too rough, being too hard 
on him [expert during cross-examination], I'm sorry.  But it offends me – 
and it ought to offend you – when a man comes in here and takes facts 
and twists them for a dollar, when we have a dead child here.  And if I 
acted outraged, it's because I was outraged.  He's a hired gun that says 
whatever the person paying him the money to say, that's what he says." 
 
Statement 4: "Who you gonna believe? You gonna believe [Dr. Rolf and 
Dr. Currie]? Or some hired whore who comes in here and tells you all this 
crap and has become a multimillionaire on the backs of dead children like 
[child's name], is that who you're gonna believe?" Trial court then 
sustained the objection as to the description of the expert regarding the 
term "whore." No further relief was requested. 
 
Applying the four-factor test, Statement 1 was found not to constitute 
flagrant misconduct as it did not tend to mislead the jury and was not 
particularly prejudicial.  It was uttered once, and not revisited, and the 
strength of the damning evidence militated against reversibility.  
Statement 2 was found not to be misconduct at all.  Statements 3 and 4 
were found to be improper.  As to the first factor, they did not mislead the 
jury, but they did tend to prejudice the defendant.  As to the second 
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factor, the comments were "isolated," only one minute of an hour and a 
half argument. Third factor:  the statements were deliberate, not accident.  
But the fourth factor, the strength of the evidence of guilt, greatly weighed 
in the Commonwealth's favor. Thus, the four factors were a "wash."  In 
the event of a tie, the tiebreaker is "an examination of the trial as a whole 
to determine if the improper comments undermined the essential fairness 
of the trial."  In other words, did the verdict turn on the evidence, or on the 
comments? The court pointed out again that courts are reluctant on 
appeal to find that the trial court should have taken more initiative than it 
did in this case to grant the defendant more relief than he requested. 
 

M. Defense Misconduct – Double Jeopardy Not Violated Where Defense 
Attorney Causes Mistrial; Commonwealth Has Right to a Fair Trial.  
Sneed v. Burress, No. 2015-SC-000169-MR, 2016 WL 1068623 (Ky. Mar. 
17, 2016)   
 
Opinion authored by Justice Cunningham, with Justices Minton, Hughes, 
Keller and Wright concurring.  Justice Hughes concurs separately, with 
Chief Justice Minton joining. Justice Venters dissenting, with Justice 
Noble joining.  In this opinion, a majority found that the defense attorney's 
remarks during opening statement were insufficiently improper to justify 
the court's using its discretion and granting a mistrial. During the opening 
of this rape/sodomy of a minor case, defense counsel characterized a 
particular witness, the child's father, as using "untruthfulness as a 
mechanism for revenge."  The Commonwealth objected and moved for a 
mistrial citing Moss v. Commonwealth, 949 S.W.2d 579 (Ky. 1997), for 
the proposition that no witness, expert or otherwise, should be asked to 
characterize the testimony of another witness as a lie or lying. The motion 
was denied. Defense counsel then made the statement that it was a 
"known issue" that the minor had "trouble with lying." A second motion for 
mistrial was granted.  A date for retrial was set, and defense counsel filed 
a motion to prohibit retrial and dismiss the indictment, arguing that there 
was no manifest necessity for granting the mistrial and that retrial would 
violate his constitutional right to be free from double jeopardy. The trial 
court denied the motion to dismiss. Sneed filed a writ of prohibition with 
the Court of Appeals requesting an order prohibiting the trial court from 
retrying him. The Court of Appeals affirmed, and the Supreme Court also 
affirmed 

 
...[I]t would seem illogical for the court to admonish 
defense counsel's reference to the victim's history of lying 
during opening statements, only to allow the same or 
similar evidence to come in later under KRE 608(b).  
 
. . . . 
 
Because defense counsel's statements constituted 
improper evidence which prejudiced the Commonwealth's 
right to a fair trial, we cannot say that a mistrial was an 

inappropriate remedy here. 
 

https://govt.westlaw.com/kyrules/Document/NC4DB5D60A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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. . . . 
 
It is equally impermissible for an attorney to phrase her 
remarks so as to indicate that a witness is lying based on 
the evidence presented. Of course, pointing out 
inconsistencies in a witness's statements and other 
evidence – and drawing reasonable inferences therefrom – 
is entirely permissible to the extent that it otherwise 
comports with our rules of practice and procedure. 
However, counsel is not permitted to make affirmative 
conclusions as to the credibility of a witness.  
 

Id. at *3. 
 

Several things to note in this case: 
 

 The Commonwealth has a right to a fair trial also (nothing new 
here); 

 

 Where a mistrial is properly granted due to defense misconduct, 
there is no double jeopardy bar to a retrial; 

 

 Judges have "wide latitude in controlling discipline of their own 
courtrooms. In this case, the trial judge's actions were reviewed 
under an abuse of discretion standard, and the Court of Appeals 
opinion was reviewed under an abuse of discretion standard.  
That's abuse of discretion to the second power; 

 

 The Supreme Court, seemingly sua sponte, raised the issue of 
violation of RPC 3.4, which prohibits an attorney in trial from 
stating a personal opinion as to the credibility of a witness.  This 
point was not raised in the Dickerson case.  

 
Justice Venters' dissent: 

 
The law could not be clearer: a mistrial is an "extreme 
remedy" to be granted with "utmost caution" only as a 
"manifest necessity" when a "fundamental defect in the 
proceedings" presents an "urgent or real necessity." When 
improper information is heard by the jury, a mistrial is 
acceptable only if there is an overwhelming probability that 
the jury will be unable to follow the court's admonition and 
a strong likelihood that the effect of the inadmissible 
evidence would be devastating; or if the information 
presented lacked a factual basis and was inflammatory or 
highly prejudicial.  
 
Significantly, in its brief to this Court, the Commonwealth 
does not attempt to explain how defense counsel's 
comment could be "of such magnitude that a litigant would 

https://govt.westlaw.com/kyrules/Document/N2BBFB260A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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be denied a fair and impartial trial and the prejudicial effect 
could be removed in no other way" but a mistrial.  
 

Id. at *12. 
 

III. JURY ISSUES (DELIBERATIONS, UNANIMOUS VERDICT, JURY 
INSTRUCTIONS, ETC.) 
 
A. Jury Use of Evidence – Using Prosecutor's Laptop.  Wright v. 

Commonwealth, 467 S.W.3d 238 (Ky. 2015)   
 
Opinion authored by Justice Keller, all sitting, all concur.  There are two 
issues here: First, whether a tape can go back to the jury room in the first 
place, and second, if the fact it was played on a computer owned by the 
prosecutor prejudiced the defendant in any way.  A jury convicted Wright 
of complicity to first degree trafficking in a controlled substance, and PFO 

second.  During jury deliberations, the court permitted the jury to use the 
Commonwealth's laptop computer to review an audio recording of a 
controlled buy.  The Court of Appeals found that the trial court abused its 
discretion by doing so and remanded for a new trial.  The Commonwealth 
appealed. The Supreme Court reversed, finding that the trial court has 
discretion to allow exhibits into the jury deliberation room, and in this case 
the video had been entered as an exhibit.  While live testimony at trial 
must be viewed by the jury in the courtroom, an exhibit can be reviewed 
in the jury room. Springfield v. Commonwealth, 410 S.W.3d 589, 593 (Ky. 
2013).  Like a video, an audio tape is not testimonial in nature, but is a 
"real life replay of the central event in question." It was not error for the 
tape to be taken back to the jury room. 
 
As to the second issue, there was no evidence that the defendant was 
prejudiced: 
 

The Court of Appeals based its decision on the possibility 
that the Commonwealth's laptop contained information that 
could have been prejudicial to Wright; the possibility that 
the jurors could have used the laptop to access the 
internet; and the trial court's failure to admonish the jury. 
 
.... 
 
...Wright has not produced any evidence that the jury 
impermissibly used the laptop to access the internet or that 
internet access was even available. Again, we cannot say 
the mere possibility that internet access was available and 
the jury could have used the laptop to access the internet 
affected the substantial rights of the parties. 
 

Id. at 244. 
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B. Unanimous Verdict – Gribbins v. Commonwealth, 483 S.W.3d 370 (Ky. 
2016)   

 
Opinion by Justice Hughes, all sitting, all concur. Combination jury 
instruction which allowed the jury to find either intentional murder or 
wanton murder (based on an imperfect self-defense theory) was proper 
as there was sufficient evidence in the case for a jury to find under either 
theory. Thus, even though half of the jury might think it wanton murder 
and half think it intentional, since evidence was in the record to support 
either, a unanimous verdict was not lacking. 

 
C. Self-Defense Instruction – Wanton Murder as Alternative to Intentional 

Murder or Self-Defense.  Holland v. Commonwealth, 466 S.W.3d 493 (Ky. 
2015)   
 
Opinion authored by Justice Venters, all sitting, all concur.  Appellant was 
convinced that Weatherwax, to whom Defendant's wife had been 
previously married, was out to get him.  He believed that Weatherwax had 
loosened the lug nuts on his car, had cut his brake or power steering 
lines, and had asked a relative for money to buy ammo with which to 
shoot the Defendant.  Following a shouting match over the telephone 
between the two, Defendant offered to come over to confront 
Weatherwax, and Weatherwax thought that was a fine idea.  Thereafter, 
Defendant shot Weatherwax in the chest. Charged with murder, 
Defendant asserted at trial that he had intentionally shot Weatherwax, but 
in self-defense, and thus argued that the only two possible findings by the 
jury were intentional murder or self-defense.  It should be noted that the 
defendant did not testify, and the entire defense was presented through 
cross-examination of the Commonwealth's witnesses and trial counsel's 
arguments to the jury. The trial judge denied a motion for directed verdict 
that there was no evidence of "wanton" murder, and then later instructed 
the jury on "wanton" murder as an alternative, for which the jury convicted 
Defendant.  The Supreme Court held: 

 
Applying the above standards to the evidence in this case 
demonstrates the propriety of the trial court's instruction on 
these alternate forms of murder. As Weatherwax charged 
toward Appellant's vehicle wielding a two-by-four, 
Appellant fired a single shot from the window of his car. He 
then ran his vehicle over Weatherwax in the process of 
fleeing from the scene. As related by those present at the 
shooting, Appellant's state-of-mind during the critical 
moments could not be precisely gauged. Appellant did not 
testify or otherwise present direct evidence of his 
objectives during the incident, and so the jury was left to 
infer his state-of-mind based upon the totality of the 
evidence presented. 
 

Id. at 499. 
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Two takeaways: 
 

 This illustrates the classic dilemma of whether to put the 
defendant on the stand. Without the defendant, there is no 
evidence as to the defendant's state of mind. But putting a client 
on the stand is not without its risks. 

   

 Clearly this was an all-or-nothing trial strategy. The defense 
wanted intentional murder or self-defense. But once the judge 
allowed the jury to consider wanton murder, should the jury have 
also been instructed on the lesser offense of second degree 
manslaughter?  It belies the all-or-nothing strategy, but allows for 
a lesser penalty if self-defense is not bought by the jury. 

 
D. Self-Defense Instruction – Error to Give Provocation Qualification to Self-

Protection Instruction where not Supported by Evidence.  Barker v. 
Commonwealth, 477 S.W.3d 583 (Ky. 2015)   
 
Opinion by Chief Justice Minton.  All sitting except Justice Wright, all 
concur.  In a drug deal gone bad, the supplier of some heroin went to 
collect from his front man. When he got less than all the money he 
thought was due him, a fight ensued.  Defendant alleged that the victim 
had come at him with what he thought was a pocket knife, but which was 
actually a box cutter, whereupon the defendant reached for the gun in his 
coat pocket and fired at the victim.  The victim died.  Defendant got a self-
defense instruction, but wanted a "no duty to retreat" instruction as well.  
The Supreme Court held he was not entitled to one because the stand-
your-ground law allows such an instruction only where the person using 
deadly force in self-defense is not engaged in unlawful activity.  Collecting 
money due you from fronting heroin is "engaging in illegal activity." 

 
E. Self-Defense Instruction – "No Duty to Retreat" Instruction Unnecessary, 

Language pertaining to Use of Force to Protect against Sexual Assault Is 
Necessary.  Ragland v. Commonwealth, 476 S.W.3d 236 (Ky. 2015   
 
Opinion by Justice Noble.  All sitting except Justice Wright, all concur.  
Defendant was at the home of the victim when the latter allegedly 
sexually assaulted him. Basically, Defendant woke up to find that the 
victim was trying to have oral sex with him. Defendant pushed the victim 
off of him, punched him in the face, grabbed a skillet and hit the victim on 
the head with it several times.  Defendant left the victim in the apartment 
bleeding, but did not believe that the victim would die.  Defendant also 
testified that he knew the victim was HIV positive and was scared of 
contracting the disease, and so destroyed his clothing with the victim's 
blood on it.  At trial, Ragland sought an instruction which stated:   

 
If at the time the Defendant, Patrick Ragland, used 
physical force upon Kerry Mitchell, he believed that such 
force was necessary to protect himself against death, 
serious physical injury, kidnapping, sexual intercourse 
compelled by force or threat, or a felony involving the use 
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of force, then he was privileged to use such physical force 
against Kerry Mitchell as he believed to be necessary in 
order to protect himself, including the right to use deadly 
physical force. 
 

Id. at 242. 
 

However, the court gave an instruction which combined the general self-
protection statute and the "stand your ground" statute: 

 
A.  If at the time an individual, including the Defendant, 

uses physical force upon another person he 
believes that person was then and there about to 
use physical force upon him, he is privileged to use 
such physical force against that person as he 
believes to be necessary in order to protect himself 
against it, including the right to use deadly physical 
force but only if he believes deadly physical force to 
be necessary to protect himself from death or 
serious physical injury. 

 
B.  A person who is not engaged in an unlawful activity 

and who is attacked in a place where he has a right 
to be has no duty to retreat and has the right to 
stand his ground and meet force with force, 
including deadly force if he or she reasonably 
believes it is necessary to do to prevent death or 
great bodily harm to himself or to prevent sexual 
intercourse compelled by force or threat. 

 
Id. at 242-243. 

 
Defendant's problem with A is that it lacked language from the statute 
[KRS 503.050(2)] that he was privileged to use force to prevent sexual 
intercourse compelled by threat or force, requiring the jury to find that he 
must be faced with violent, physical force likely to cause death or physical 
injury. His problem with B was that it injected several factors and 
conditions that did not apply under the facts of this case and, instead, 
served only to confuse the jury and prevent them from properly 
considering his defense.  The Court agreed: 

 
By including the superfluous no-duty-to-retreat language, 
where the evidence did not support doing so, the court 
unnecessarily convoluted the jury's consideration of 
Ragland's self-defense claim, adding additional facts and 
conditions that the jury reasonably would have perceived 
as necessary to find before it could accept his self-
protection defense. That needless convolution of the 
instruction, plus the failure to instruct the jury in the general 
self-protection portion of the instruction that Ragland was 
privileged to use force to protect himself against sexual 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19669
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intercourse compelled by force or threat, were unavoidably 
susceptible to misleading or prejudicial interpretation by 
the jury and thus conducive to an unjust verdict. 
 

Id. at 245. 
 
F. Post-Verdict Juror Statements – Maras v. Commonwealth, 470 S.W.3d 

332 (Ky. 2015)   
 
Opinion by Chief Justice Minton, all sitting, all concur. In this case, 
Defendant was charged and convicted of stalking after violating a DVO 
several times, including one time when the victim discovered that 
Defendant had arrived intoxicated and armed with a loaded double-
barreled sawed-off shotgun, at which time he told the victim that he had 
"come to say goodbye." During the trial, the jury sent out a question 
asking for clarification about the meaning or interpretation of the jury 
instructions.  After consultation with the attorneys, the court sent back a 
note saying that no further clarification could be given.  After conviction, 
Maras filed a motion based upon the words that some members of the 
jury had stated, after being discharged, that they could not unanimously 
agree on whether the victim feared for herself, but they could 
unanimously agree that she feared for the safety of others. 
 
In affirming the Supreme Court held: 
 

...[T]he mere possibility that a jury may have misapplied 
the law is not sufficient to warrant setting aside a verdict. 
Maras's attack on the verdict here can be accurately 
characterized as nothing more than "an attempt to expose 
the jury's collective mental process to judicial scrutiny." 
Notably, there is no claim that the trial court provided 
inaccurate jury instructions; no claim that evidence of 
Potter's self-fear was absent; and no claim that the jury 
was tainted by some overt act of misconduct. In other 
words, Maras presents no challenge to the facial validity of 
the verdict… In sum, Maras's challenge is "the one form of 
attack on a verdict that has always been forbidden in 
Anglo-American criminal law": an attempt "to probe [the 
jury's] process of deliberation and find out how and why 
the jury reached its verdict." 
 

Id. at 336. 
 

IV. POST-CONVICTION ISSUES (DOUBLE JEOPARDY, WITHDRAWAL OF 
PLEAS, SENTENCING ISSUES, ETC.) 
 

A. Double Jeopardy – Retrial on previously Vacated Counts Raised a 
Substantial Risk that Defendant Will Be Tried for Crimes for which He had 
been Acquitted.  Dunn v. Commonwealth, No. 2015-SC-000437-MR, 
2016 WL 1068622 (Ky. Mar. 17, 2016)   
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Opinion authored by Justice Noble. Chief Justice Minton, Justices 
Hughes, Venters, and Wright concurring. Keller concurs in result only.  
Cunningham not sitting. Appellant was prosecuted for seven identically 
worded counts of first-degree sodomy, acquitted of two, convicted of five.  
Later, his five convictions were vacated and a new trial ordered. On 
remand, Dunn claimed his re-prosecution was barred by double jeopardy.  
 

The Commonwealth previously employed a generic, 
identically worded multiple-count indictment. The trial court 
then used generic, identically worded jury instructions on 
those counts. The jury returned a mixed verdict on those 
counts. And the Court of Appeals reversed the convictions 
on error conceded by the Commonwealth. The Common-
wealth now seeks to prosecute Dunn a second time.  
 
Dunn claims that his prior acquittals bar his retrial. This 
Court agrees. 
 
. . . . 
 
As Justice Cunningham has noted of identically worded 
jury instructions, "We do not know exactly which criminal 
acts the jury unanimously found the defendant guilty of." 
[citation omitted] But that also means that we do not know 
exactly which criminal acts the jury unanimously acquitted 
the defendant of. 
 

Id. at *9. 
 

B. Double Jeopardy – Convictions for Robbery and Assault not Violative.  
McNeil v. Commonwealth, 468 S.W.3d 858 (Ky. 2015)   
 
Opinion authored by Justice Abramson, all sitting, all concur.  Appellate 
attorneys: Dan Goyette, Bruce Hacket, Joshua Reno, Louisville Metro 
Public Defenders.  In January 2014, Wheeler received several hundred 
dollars in settlement of a lawsuit and used some of the proceeds to 
reserve a week's lodging at the Louisville Manor Inn for her and her friend 
Rose. One of the first things she did was invite a new acquaintance, 
Defendant, to visit at the Inn.  While Rose was in the shower, Wheeler 
went out to the vending machines, leaving her purse on the bed.  
Defendant was seen by Rose, coming out of the shower, leaving with 
something inside his jacket, and yelled to Wheeler "he's got your purse."  
Both girls ran after him. Defendant locked himself in the car and drove off, 
dragging Rose several feet and seriously injuring her.  At trial, Defendant 
was convicted of both first degree assault and first degree robbery. 
 
On appeal, Defendant argued that his convictions for robbery and assault 
violated both KRS 505.020(1)(a) and KRS 505.020(l)(c) because in this 
case, at least, assault should be deemed included within robbery and 
because a continuing course of conduct has given rise to more than one 
offense. The Court disagreed after a VERY lengthy analysis and 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=19696
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19696
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concluded that, while the physical-injury theory of robbery is one way to 
constitute first degree robbery, the physical-injury theory of robbery does 
not subsume assault for double jeopardy purposes: 

 
As just noted, the mental element for the two crimes is 
different because first-degree robbery requires an intent to 
deprive someone of his or her property but no intent to 
injure while first-degree assault requires an intent to injure 
or wanton conduct presenting a grave risk of death 
coupled with extreme indifference to human life but no 
intent to steal. Second, as already noted, first-degree 
robbery requires merely "physical injury" while first-degree 
assault requires proof of "serious physical injury." Third, 
the physical-injury form of first-degree robbery does not 
require proof as to the cause of the physical injury, while 
first-degree assault requires evidence of the use of either a 
deadly weapon or dangerous instrument. 

 
Id. at 870. 
 

C. Death Penalty – Post-Conviction Claim of Intellectual Disability.  White v. 
Commonwealth, No. 2013-SC-000791, 2016 WL 2604759 (Ky. May 5, 
2016)   
 
Opinion by Justice Cunningham, all sitting, all concur except Justice 
Wright, who concurs with separate opinion.  In this death penalty case, 
Kentucky applied the holding of the United States Supreme Court in Hall 
v. Florida, 134 S.Ct. 1986 (2014), in which the Supreme Court found 
unconstitutional under the Eighth Amendment Florida's statute which 
arbitrarily fixed an I.Q. cutoff score for purposes of enforcing the death 
penalty. In Hall, the Supreme Court held that a state's assessment of a 
defendant's intellectual disability should focus on whether the defendant, 
during his developmental period, showed evidence of both "significantly 
sub-average intellectual functioning" and "deficits in adaptive functioning."  
These two factors are "interrelated" and thus, no single factor would be 
dispositive. Thus, a defendant who scored on an I.Q. test above the 
arbitrary cutoff of seventy could still be considered to be suffering from an 
intellectual disability sufficient to prevent his execution.  Moreover, the 
U.S. Supreme Court observed that Kentucky's statute was identical to 
Florida's with regard to the arbitrary, fixed I.Q. cutoff score of seventy.  
Because the U.S. Supreme Court's holding did not deal with a rule of 
criminal procedure, but rather was substantive in nature, Kentucky's 
identical statute was therefore unconstitutional to the same extent as 
Florida's, and reversal was required.  The case was remanded for a new 
hearing on the issue of intellectual disability. 
 

D. Violent Offender Statute – Not Ex Post Facto to Make an Offense Violent 
after Conviction.  Pate v. Dept. of Corrections, 466 S.W.3d 480 (Ky. 2015)   
 
Opinion authored by Justice Cunningham, all sitting, all concur.  
Defendant was convicted of manufacturing methamphetamine, second 

https://www.law.cornell.edu/supremecourt/text/12-10882
https://www.law.cornell.edu/supremecourt/text/12-10882
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offense, which is a Class A felony.  This offense was committed in 2002, 
and he was convicted in 2005.  Prior to the trial court ruling on Appellant's 
final sentence, the Commonwealth's attorney and Appellant's counsel 
both informed the trial court that they believed Appellant, as a non-violent 
offender, would become eligible for parole after serving only four years of 
the recommended twenty-year sentence. Appellant's counsel further 
urged the trial court to allow Appellant to serve his sentence concurrently 
with the Pendleton County sentence. The trial court ultimately sentenced 
Appellant to twenty years' imprisonment. However, the trial court stated 
that it was required by KRS 533.060(3) to order Appellant's twenty year 
sentence to run consecutively to his Pendleton County sentence, for a 
total of forty years' imprisonment.  He was sentenced to a total of forty 
years.   
 
Fast forward to 2006, when the General Assembly amended KRS 
439.3401(1) to classify anyone who has been convicted of a "Class A 
felony" as a violent offender. Accordingly, the DOC reclassified Defendant 
as a violent felon, removing his good time and subjecting him to the 85 
percent rule.  The Supreme Court held that the reclassification was not an 
ex post facto law, first, because it did not impose a punishment for an act 
which was not punishable at the time it was committed, or impose 
additional punishment to that then prescribed: 

 
There is no doubt that Appellant has been negatively 
affected by his reclassification as a violent offender. 
However, whether his actual sentence has been 
lengthened is debatable. As noted, prior to being classified 
a violent offender, Appellant was eligible for parole after 
serving eight years of his sentence. See 501 KAR 1:030 
§3(1)(c). Yet as a violent offender, Appellant must serve 
twenty years in prison before becoming parole eligible. See 
KRS 439.3401(3); 501 KAR 1:030 §3(1)(e). While the 
twelve-year increase in time Appellant must serve before 
becoming eligible for parole is significant, we agree with 
the Court of Appeals that it does not necessarily elongate 
Appellant's sentence. Cf. Purvis v. Commonwealth, 14 
S.W.3d 21, 23 (Ky. 2000) (holding that an increase in the 
length of post-release conditional discharge impermissibly 
increased the offender's total punishment). As the Court of 
Appeals opined in Garland, Appellant does not have a right 
to parole, nor is parole guaranteed. 997 S.W.2d at 487. 
Thusly, we concur with the Court of Appeals that 
increasing the time one must serve prior to becoming 
parole eligible does not have a "very real and direct effect 
on the actual time the prisoner remains behind bars...." 
Hyatt v. Commonwealth, 72 S.W.3d 566, 571 (Ky. 2002). 

 
Id. at 487. 
 
The second prong of the ex post facto test was whether the statute's 
amendment changed the legal consequences of acts completed before its 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=20081
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44015
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44015
http://www.lrc.ky.gov/kar/501/001/030.htm
http://www.lrc.ky.gov/kar/501/001/030.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44015
http://www.lrc.ky.gov/kar/501/001/030.htm
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effective date, or, whether the statute was retrospective.  The Court ruled 
it was not: 

 
The statute's wording is clear in that it bestowed the 
categorization of violent offender to those criminals who 
committed certain felony offenses. KRS 439.3401 
enumerated general offenses followed by more specific 
offenses, which if committed, rendered the criminal a 
violent offender. The general offenses – capital offenses, 
Class A felonies, and Class B felonies – are placed 
together in the same sentence separated by commas, 
while the more specific offenses are listed after the 
qualifying phrase "involving the death of the victim or 
serious physical injury to a victim." Accordingly, we are left 
to speculate as to whether the qualifying phrase applied to 
all three general offenses, or just to the offense that 
directly precedes it. 
 
In viewing KRS 439.3401 in its entirety, this Court believes 
that the General Assembly had the intent of categorizing 
all Class A felonies as violent offenses, not just those 
wherein the victim suffered death or serious physical injury. 

 
Id. at 488-89. 
 
The Defendant's consolation prize was that Defendant was entitled to a 
CR 60.02 hearing on the ground that it was only equitable to allow him to 
reconsider his decision whether to accept a plea deal or go to trial on 
correct interpretations of the law: 

 
Although the facts of this case are highly unique, and 
despite the lack of analogous case law, this Court readily 
concludes that extraordinary and compelling reasons exist 
requiring us to grant Appellant equitable relief…. 
Throughout Appellant's entire prosecution, he was never 
informed that a conviction of manufacturing meth-
amphetamine, second offense, would result in him being 
classified a violent offender. Instead, Appellant was told 
that the customary sentencing guidelines found in 501 
KAR 1:030 §3(1)(c) applied. This misinformation was 
provided to Appellant by his trial counsel and confirmed by 
the actions of not only the trial court, but also the 
Commonwealth's attorney and an officer of the law. 
Consequently, Appellant was under the impression that if 
convicted, he could obtain sentence reducing credits and 
become parole eligible after serving only twenty percent of 
the sentence imposed. With this mistaken belief in mind, 
Appellant rejected the Commonwealth's plea deals and 
stood trial. The Court has no doubt that Appellant would 
have sought conviction of a lesser crime had he been 
rightfully informed of the violent offender status that 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=44015
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44015
https://govt.westlaw.com/kyrules/Document/NC35C7B00A91B11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://www.lrc.ky.gov/kar/501/001/030.htm
http://www.lrc.ky.gov/kar/501/001/030.htm
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manufacturing methamphetamine, second offense, carries. 
To bind Appellant to a sentence that carries such harsh 
terms, those of which he was unaware would apply, places 
the overall integrity of the judicial system in question. 

 
Id. at 491. 
 

E. Plea Bargains/Use of Writ of Habeas Corpus v. RCr 11.42:  Muhammed 
v. Kentucky Parole Board, 468 S.W.3d 331 (2015)   
 
Opinion authored by Justice Abramson, all concur, Justice Cunningham 
would find this issue moot in this case.  Defendant entered a guilty plea to 
one felony count of receiving stolen property. In exchange for 
Muhammad's guilty plea, the prosecutor promised not to pursue 
revocation of Muhammad's three-year sex offender conditional discharge 
which was imposed on him from an earlier sex offense conviction. Both 
the trial court and defense counsel signed off on that agreement, with 
everyone, including Muhammad, apparently understanding that despite 
the new RSP conviction, Muhammad's conditional discharge from his 
2008 sex offense would not be revoked. However, at the time of 
Muhammad's October 2011 guilty plea, revocation of a sex offender's 
"post-incarceration supervision" was no longer a matter of prosecutorial 
discretion, but, like the revocation of other forms of parole, a matter 
entrusted to parole authorities and ultimately to the Parole Board.  
Nevertheless, to Muhammad's surprise, however, on the day (October 18, 
2011) the trial court's Judgment convicting Muhammad of RSP and 
sentencing him to three years in prison was entered, a parole officer 
commenced revocation proceedings by filing a Notice of Preliminary 
Hearing. Following the preliminary hearing on November 14, 2011, an 
administrative law judge ruled that, notwithstanding Muhammad's plea 
bargain, his new conviction provided probable cause for the revocation of 
his discharge. The ALJ therefore referred the matter to the Parole Board 
for a final hearing. The Board agreed with the administrative law judge 
that Muhammad's new felony conviction provided grounds for the 
revocation of his sex-offender conditional discharge/post-incarceration 
supervision, and it ordered Muhammad to serve out the discharge period, 
which was due to expire on May 17, 2014. 
 
Defendant appealed via writ of habeas corpus, and the Oldham Circuit 
Court reversed.  Then the Parole Board appealed to the Court of Appeals 
and it reversed, holding that resort to writ of habeas corpus was an 
improper proceeding because habeas corpus writs are available only for 
judgements which are facially void as being beyond the issuing tribunal's 
authority, and the Parole Board was acting within its authority.  Secondly, 
habeas corpus is available when no other form of remedy is available, but 
RCR 11.42 was "available" in this case.  The Supreme Court affirmed the 
Court of Appeals' decision, although the Court claimed to have arrived at 
the same conclusion via a different path. With citations to other cases 
omitted, the Court held: 

 

https://govt.westlaw.com/kyrules/Document/N7534C7F0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N7534C7F0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Muhammad was not entitled to habeas relief in this case 
because he failed to establish that the ordinary post-
conviction procedures were inadequate to remedy the 
alleged breach of his plea bargain. Notwithstanding that 
breach, the judgment based upon his guilty plea was not 
void. With respect to voidness, in Puckett v. United 
States,1 supra, the Supreme Court established that the 
breach of a plea bargain does not void the guilty plea, but 
rather is a trial error subject, like other trial errors, to the 
ordinary rules of preservation and forfeiture.  We find that 
approach compelling and applicable here. The alleged 
breach of Muhammad's plea bargain, therefore, did not 
render the judgment against him void, a la Marcum, and it 
did not in any other way render the ordinary post-
conviction review procedures inadequate so as to entitle 
Muhammad to habeas relief. Indeed, those typical review 
procedures were and are much better-suited to addressing 
a prosecutor's alleged breach of a plea bargain than the 
summary habeas procedure which provides for only one 
remedy, a release from custody. Finally, habeas was not 
available to Muhammad as a means of challenging directly 
the Parole Board's decision to revoke his post-
incarceration supervision. Such challenges, this Court has 
long held, implicate the writ of mandamus, not habeas. 
 

Id. at 347-48. 
 

There are several takeaways from this holding: 
 

 The trial attorney who finds that a condition to a plea bargain has 
failed should appeal as soon as possible using whatever is 
available short of a writ for extraordinary relief, whether it be writ 
of habeas corpus, mandamus, or prohibition.  In this case, the 
defendant knew upon the day of sentencing he was subject to an 
ALJ hearing on his revocation.  The trial court still had ten days in 
which to review the issue, or failing that, RCr 11.42 afforded a 
remedy. 

 

 Note that "specific performance" is not a remedy.  Muhammad 
wanted his SOCD not to be revoked, but it appears that the relief 
available under RCr 11.42 or other available non-extraordinary 
remedies would be to rescind the contract, and put him back to 
square one. 

 

 In this instance, it is not the Commonwealth attorney who has the 
power to initiate a SOCD revocation proceeding, it is a probation/ 
parole officer who operates outside his authority. Thus, if you 
negotiate something that you know or ought to know the 
Commonwealth has no authority to grant, realize that even if 

                                                           
1
 Puckett v. United States, 129 S.Ct. 1423 (2009). 

https://govt.westlaw.com/kyrules/Document/N7534C7F0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N7534C7F0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://supreme.justia.com/cases/federal/us/556/129/
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he/she agrees, you may have to deal with that condition not being 
fulfilled, and so be prepared to act immediately once the condition 
is violated.   

 
The fact that an RCr 11.42 proceeding is normally handled by 
post-conviction is not a reason to let this avenue slide, since 
it is available immediately.   

 
F. Motion to Withdraw Guilty Plea – Defendant Must Rely upon, and Be 

Prejudiced by, Misadvice Given by Defense Attorney.  Greene v. 
Commonwealth, 475 S.W.3d 626 (Ky. 2015)   
 
Opinion by Chief Justice Minton.  All sitting except Justice Wright, all 
concur. Trial counsel told his defendant client inaccurate information 
concerning jail-time credit he could receive against the sentence of 
imprisonment ultimately imposed upon him. Defendant was given an offer 
of having his capital murder charges reduced to first degree 
manslaughter, second degree manslaughter, and a variety of Class C and 
D felonies, for a total of twenty years.  Greene was hesitant to accept, but 
was told that his pre-conviction time in prison awaiting trial on the murder 
charges would be credited to his final sentence.  However, since he was 
in prison on a parole revocation of a fifteen year sentence, and any time 
he got would be consecutive, his time in prison would not apply to his new 
convictions.  After pleading, but before sentencing, he moved to withdraw 
his plea because his PSI showed that he would not get his three years' 
credit on the current charges.  The Supreme Court found that the trial 
court did not abuse its discretion in refusing to allow the defendant to 
withdraw the guilty plea because his counsel "may" have given faulty 
advice; they could not say that had Greene been given the correct 
information from the outset he would not have accepted the plea bargain 
nonetheless: 

 
Though we do not doubt that time served is important to 
Greene, this issue is not material to the ultimate disposition 
of his case, regardless of whether he accepted the plea or 
was convicted by a jury. His mistaken belief as to the 
application of jail-time credit applied, if at all, as he 
evaluated all potential outcomes facing him. His weighing 
of the Commonwealth's plea offer against the penalties he 
faced if convicted at trial would produce the same result, 
even if he applied an incorrect jail-time credit number to 
each outcome. In other words, the accuracy of the jail-time 
credit bears no impact on whether a ten-year sentence or 
twenty-year sentence looks more appealing. Jail-time 
credit would weigh equally whether reviewing a plea offer 
or the potential trial penalties. 
 

Id. at 632. 
 
 

https://govt.westlaw.com/kyrules/Document/N7534C7F0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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G. "Custody" for Purposes of Parole Status.  Lackey v. Commonwealth, 468 
S.W.3d 348 (Ky. 2015)  
 
Opinion authored by Chief Justice Minton, all sitting, all concur.  
Defendant received a voice mail from his parole officer that he would be 
returning to prison for violating his parole by being terminated from an 
outpatient drug treatment program due to absences, and directed him to 
report to the parole officer's office.  Defendant did report, and was cuffed.  
Defendant complained that the cuffs were too tight, and when the officer 
removed them to make adjustments, he fled.  At no point was Defendant 
told he was free to leave, no longer under arrest, or no longer destined to 
return to prison. At trial, Defendant's counsel moved for directed verdict 
on an escape charge on grounds that he was not in custody, and he was 
convicted of second degree escape enhanced by PFO 1st to twenty years. 

 
On appeal to the Supreme Court, the Court held that Defendant's 
argument that he was not "in custody" after the cuffs had been taken off 
for readjustment was "difficult to take seriously." "If, as Lackey suggests, 
the removal of the handcuffs created a situation in which Lackey was free 
to leave, then why was he running and why was the police officer chasing 
him? Lackey may not have been physically restrained, but this Court has 
not limited its interpretation of custody within the context of escape to 
physical restraint – nor should it." Id. at 352. 
 
The Court could have stopped there, holding that adjusting cuffs to relieve 
pain was in no way a release from the custody that he obviously had just 
been in; but the Court went further:   
 

We have repeatedly held a defendant to have escaped 
from custody despite the absence of any sort of physical 
obstacle 
 
….  
 
Parole is defined as '[t]he conditional release of a prisoner 
from imprisonment before the full sentence has been 
served.' Put another way, '[t]he essence of parole is 
release from prison, before completion of the sentence, on 
the condition that the prisoner abide by certain rules during 
the balance of the sentence.'"   
 

Id. at 353. 
 
Thus, active parole status renders a parolee "in custody" for escape 
purposes. 

 
Question:  Is he therefore "in custody" for Miranda purposes? 
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IT ISN'T "JUST KIDDIE LAW" ANYMORE: 
WHAT EVERY LAWYWER NEEDS TO KNOW ABOUT CHILDREN'S RIGHTS 

Rebecca Ballard DiLoreto, Janis E. Clark and Brannah Hamilton 
Institute for Compassion in Justice 

 
 
 

I. INTRODUCTION 
 

Protecting children can be complicated and the need for services for children is 
growing exponentially.  You may have heard disparaging comments regarding 
the practice of "kiddie law," making it sound like simple child's play.  In reality, 
protecting and representing the rights of children is a complicated system of care, 
involving overlapping agencies and jurisdictions, laws, regulations and policies. It 
is a nuanced area of the law that is critical to our future. While this material has 
been divided into the categories of education, juvenile justice, health care 
access, and child welfare for ease in presentation, you will see in each category 
the impact and overlap of the other areas.  See Appendix. 
 
Children are our future, and it is time for more of our profession to understand the 
system of rights and the methods of addressing the needs of children so we can 
properly develop the citizens of tomorrow. Our profession carries that 
responsibility. 

 
II. CHILDREN'S RIGHTS IN EDUCATION 

 
A. Overview of the Legal Framework  

 
Education in Kentucky is governed by statutory and regulatory frame-
works at the federal and state level.  Many of the state laws are variations 
of the federal statutes. In addition, policies are developed at the district 
level by local boards of education and at the school level by site based 
decision-making groups.  For purposes of this presentation we will focus 
only on federal and state statutory frameworks and administrative 
regulations.  Beware, however, of the quirks of local policy frameworks 
when dealing with education law issues. 
 

B. Kentucky Statutory Framework for Education 
 

1. KRS 156 – Department of Education – general provisions, 
including Family Resource and Youth Services Centers (FRYSCs) 
and student health services. 

 
2. KRS 157 – state support of education – funding of education and 

schools, including special education. 
 
3. KRS 158 – conduct of schools – student discipline, school safety, 

Response to Intervention (RTI), student health, school nutrition, 
special programs, calendars, advanced placement, career and 
technical education, student achievement. 

 

http://www.lrc.ky.gov/statutes/chapter.aspx?id=37825
http://www.lrc.ky.gov/statutes/chapter.aspx?id=37840
http://www.lrc.ky.gov/statutes/chapter.aspx?id=37853


3-44 
 

4. KRS 159 – compulsory attendance (violation is truancy). 
 

5. KRS 160 – school districts, including Kentucky Family Education 
Rights and Privacy Act (KFERPA). 

 

6. KRS 161 – school employees, including certified employees and 
Education Professional Standards Board (EPSB). 

 

7. KRS 162 – school property and buildings. 
 

C. Kentucky Regulatory Framework 
 

1. KAR 701 – Chief State School Officer, Removal, Teacher 
Tribunal, Innovation. 

 
2. KAR 702 – General Administration of School District, including 

transportation, attendance and KHSAA. 
 

3. KAR 703 – Learning Intervention, Assessment and Accountability, 
State Management. 

 

4. KAR 704 – Instruction. 
 

5. KAR 705 – Career and Technical Education, District-Operated 
Finances and Facilities and Instructional Programs. 

 

6. KAR 707 – Special Education. 
 

7. KAR 780 – Career and Technical Education, District-Operated 
Finances and Facilities and Instructional Programs. 

 
D. Federal Statutory and Regulatory Framework 

 
1. Individuals with Disabilities Act (IDEA, 20 U.S.C. §1400 et seq.) – 

Free and appropriate education in the least restrictive environment 
required for children with a disability. 

 
2. Family Educational Rights and Privacy Act (FERPA, 20 U.S.C. 

§1232(g) and 34 C.F.R. Part 99). 
 

3. Protection of Pupil Rights Amendment (PPRA, 20 U.S.C. §1232(h) 
and 34 C.F.R. Part 98). 

 

4. Every Student Succeeds Act (ESSA, reauthorization of 

Elementary and Secondary Education Act, replacement of No 

Child Left Behind Act, Pub. L. No. 114-95). 

 

http://www.lrc.ky.gov/statutes/chapter.aspx?id=37866
http://www.lrc.ky.gov/statutes/chapter.aspx?id=37868
http://www.lrc.ky.gov/statutes/chapter.aspx?id=37880
http://www.lrc.ky.gov/statutes/chapter.aspx?id=37888
http://www.lrc.ky.gov/kar/TITLE701.HTM
http://www.lrc.ky.gov/kar/TITLE702.HTM
http://www.lrc.ky.gov/kar/TITLE703.HTM
http://www.lrc.ky.gov/kar/TITLE704.HTM
http://www.lrc.ky.gov/kar/TITLE705.HTM
http://www.lrc.ky.gov/kar/TITLE707.HTM
http://www.lrc.ky.gov/kar/TITLE780.HTM
https://www.law.cornell.edu/uscode/text/20/chapter-33
https://www.law.cornell.edu/uscode/text/20/1232g
https://www.law.cornell.edu/uscode/text/20/1232g
https://www.law.cornell.edu/cfr/text/34/part-99
https://www.law.cornell.edu/uscode/text/20/1232h
https://www.law.cornell.edu/cfr/text/34/part-98
https://www.congress.gov/bill/114th-congress/senate-bill/1177/text/pl
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5. Civil Rights Act of 1964 (amended 1991, 42 U.S.C. §§1981-

2000h-6, 34 C.F.R. Part 100-109). 

 

a. Title IV – prohibits discrimination in public schools and 

institutions of higher learning. 

 

b. Title VI – prohibits discrimination by recipients of federal 

funds. 

 

c. Title IX – prohibits discrimination on basis of sex in 

education programs or activities receiving federal funds. 

 

6. Equal Educational Opportunities Act of 1974 (EEOA, 20 U.S.C. 
§1703). 

 
7. Americans with Disabilities Act (ADA, 42 U.S.C. §12101 et seq. 

and 28 C.F.R. Part 35). 
 

8. Section 504, Rehabilitation Act (29 U.S.C. §701 et seq. and 34 
C.F.R. Part 104). 

 

9. Carl D. Perkins Career and Technical Education Act (Perkins, 20 
U.S.C. §2301 et seq.) 

 
E. Children's Rights in School Discipline 

 
1. Codes of conduct – KRS 158.148. 

 
a. Must prohibit bullying. 
 
b. Must contain the type of behavior expected from each 

student, the consequences of a failure to obey the 
standards, and the importance of the standards to the 
maintenance of a safe learning environment where orderly 
learning is possible and encouraged; 

 
c. Must contain procedures for identifying, documenting, and 

reporting incidents of bullying, incidents of violations of the 
code, and incidents for which reporting is required under 
KRS 158.156 (felony assault/related offenses against 
student), including reporting incidents to the parents, legal 
guardians, or other persons exercising custodial control or 
supervision of the students involved;  

 
d. Must contain a strategy or method of protecting, from 

retaliation, a complainant or person reporting an incident of 
bullying, a violation of the code, or an incident for which 
reporting is required under KRS 158.156 (felony 
assault/related offenses against student); 

https://www.law.cornell.edu/uscode/text/42/chapter-21
https://www.law.cornell.edu/uscode/text/42/chapter-21
https://www.law.cornell.edu/cfr/text/34/chapter-I
https://www.law.cornell.edu/uscode/text/20/1703
https://www.law.cornell.edu/uscode/text/20/1703
https://www.law.cornell.edu/uscode/text/42/chapter-126
https://www.law.cornell.edu/cfr/text/28/part-35
https://www.law.cornell.edu/uscode/text/29/chapter-16
https://www.law.cornell.edu/cfr/text/34/part-104
https://www.law.cornell.edu/cfr/text/34/part-104
https://www.law.cornell.edu/uscode/text/20/chapter-44
https://www.law.cornell.edu/uscode/text/20/chapter-44
http://www.lrc.ky.gov/statutes/statute.aspx?id=3450
http://www.lrc.ky.gov/Statutes/statute.aspx?id=3455
http://www.lrc.ky.gov/Statutes/statute.aspx?id=3455
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e. Must contain a process for informing students, parents, 
legal guardians, or other persons exercising custodial 
control or supervision, and school employees of the 
requirements of the code and the provisions of this section 
and KRS 158.156 (felony assault/related offenses against 
student), 158.444 (administrative regulations relating to 
school safety), 525.070 (harassment), and 525.080 
(harassing communications), including training for school 
employees; and  

 
f. Must contain information regarding the consequences of 

bullying and violating the code and violations reportable 
under KRS 158.154 (duty to report certain acts to law 
enforcement), 158.156 (felony assault/related offenses 
against student), or 158.444 (administrative regulations 
relating to school safety).  

 
2. Suspension and expulsion, KRS 158.150. 
 

a. Role of all school personnel. 
 
b. Weapons and controlled substances or prescription drugs 

for purpose of sale or distribution. 
 
c. Alternative placements. 
 
d. Due process protections for children suspended or 

expelled. 
 

3. Manifestation Determination Reviews – See special education 
rights below. 

 
4. Functional Behavioral Assessments and Behavior Intervention 

Plans – See special education rights below. 
 

F. Special Education Rights and Disability Accommodations 
 

1. IDEA. 
 
This act supports states and localities in protecting the rights of, 
meeting the individual needs of, and improving results for infants, 
toddlers, children, and youth with disabilities and their families.  
IDEA requires states and localities to provide a "free and 
appropriate education" (FAPE) to children with disabilities. The 
U.S. Department of Education is responsible for implementation 
and enforcement of IDEA.  
 

a. "Child with disability."  
 
Means a child with mental retardation, hearing impairment 
(including deafness), speech or language impairments, 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=3455
http://www.lrc.ky.gov/Statutes/statute.aspx?id=3519
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19926
http://www.lrc.ky.gov/statutes/statute.aspx?id=19927
http://www.lrc.ky.gov/Statutes/statute.aspx?id=3453
http://www.lrc.ky.gov/Statutes/statute.aspx?id=3455
http://www.lrc.ky.gov/Statutes/statute.aspx?id=3519
http://www.lrc.ky.gov/Statutes/statute.aspx?id=3451
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visual impairments (including blindness), serious emotional 
disturbance, orthopedic impairments, autism, traumatic 
brain injury, other health impairments, or specific learning 
disabilities; and who, by reason thereof, needs special 
education and related services. 20 U.S.C §1401 (3)(A). 
 

b. "Child Find." 
 
Schools have a responsibility to identify, locate and 
evaluate which children meet this definition and are 
entitled to special education and related services. 20 
U.S.C. §1412 (a)(3).  Note: Schools seldom identify 
children without requests by parents or advocates. Failure 
to identify a child with a disability is a violation of IDEA and 
is grounds for filing a due process complaint. 

 
c. Evaluation.  

 
A school district is obligated to use a "variety of 
assessment tools and strategies to gather relevant 
functional, developmental, and academic information, 
including information provided by the parent" to determine 
whether the child is a child with a disability. 20 U.S.C. 
§1414(b). Practice Tip: It is critical that advocates for 
children in education cases understand the assessment 
tools used to properly represent their client.  

 
d. Individual Education Plan (IEP). 

 
Described as "the centerpiece of the statute's education 
delivery system for disabled children." Honig v. Doe, 484 
U.S. 305 (1988). The IEP is a legal document that sets the 
standards by which a disabled child is educated.  There is 
a vast array of legal and due process requirements for 
developing and implementing an IEP, and these are critical 
for education advocates to understand. If an IEP is never 
developed, developed improperly, not followed properly, or 
is inadequate to provide the child with a free and 
appropriate education in the least restrictive environment 
(LRE), the IDEA has been violated.  See, 20 U.S.C. 
§§1401(9), 1414(d). 

 
e. Related services. 

 
Transportation, and such developmental, corrective, and 
other supportive services as may be required to assist a 
child with a disability to benefit from special education. 20 
U.S.C. §1401(25).  

 
  

https://www.law.cornell.edu/uscode/text/20/1401
https://www.law.cornell.edu/uscode/text/20/1412
https://www.law.cornell.edu/uscode/text/20/1412
https://www.law.cornell.edu/uscode/text/20/1414
https://www.law.cornell.edu/uscode/text/20/1414
https://supreme.justia.com/cases/federal/us/484/305/case.html
https://supreme.justia.com/cases/federal/us/484/305/case.html
https://www.law.cornell.edu/uscode/text/20/1401
https://www.law.cornell.edu/uscode/text/20/1401
https://www.law.cornell.edu/uscode/text/20/1414
https://www.law.cornell.edu/uscode/text/20/1401
https://www.law.cornell.edu/uscode/text/20/1401
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f. FAPE. 
 
Many questions arise about what constitutes a "free 
appropriate public education" in spite of significant 
definitions and procedural guides. The seminal case of 
Board of Education v. Rowley, 458 U.S. 176 (1982), 
addresses the FAPE question, establishing the following 
standard (not one test): 

 

i. Personalized instruction with sufficient support 
services to permit the child to benefit educationally 
from that instruction. Id. at 203. 
 

ii. Instruction and services must be provided at public 
expense, must meet the state's educational 
standards, must approximate the grade levels used 
in the state's regular education, and must comport 
with the child's IEP. Id. 
 

iii. "[I]f the child is being educated in the regular 
classrooms . . . , [the instruction] should be 
reasonably calculated to enable the child to achieve 
passing marks and advance from grade to grade." 
Id. at 204. 

 

g. Admissions and Release Committee (ARC). 
 
The statutorily defined IEP team for a child, including 
specific school personnel, student, family, and other 
student advocates. 

 

h. Protections for disciplined special education students. 
 

i. Manifestation Determination Review. 
 

If a child's behavior leads to discipline, the child has 
a right to a Manifestation Determination Review or 
a Manifestation Hearing.  The child (or parent, 
guardian, or advocate) must request within ten 
days).  If it is determined the child's behavior is a 
symptom or manifestation of the identified disability, 
suspensions may not exceed a total of ten days for 
the school year. This prevents schools from 
suspending disabled children for extended periods 
of time and missing instruction. 20 U.S.C. 
§1415(k)(1)(E); 34 C.F.R. §300.530(e). View is 
often widely held that these children should not be 
criminally charged for behaviors that are 
determined to be a manifestation of their disability. 

 
  

https://www.law.cornell.edu/supremecourt/text/458/176
https://www.law.cornell.edu/uscode/text/20/1415
https://www.law.cornell.edu/uscode/text/20/1415
https://www.law.cornell.edu/cfr/text/34/300.530
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ii. Education services while on suspension. 
 
Even if the behavior is determined to not be a 
manifestation of the disability, the child is entitled to 
continued educational services during any period of 
exclusion beyond ten days. 34 C.F.R. 
§§300.101(a), 300.530(d). 

 

iii. Functional Behavioral Assessment (FBA) and 
Behavior Intervention Plans (BIP). 

 
FBA is a process utilized to understand why a child 
is misbehaving. If done properly, it should lead to 
strategies and interventions that will allow the 
student to avoid undesirable conduct, and replace 
that conduct with more socially acceptable 
behaviors that serve the same function for the child.  
The BIP is a plan based on the findings of the FBA.  
It is a plan of interventions to be put in place to 
reduce or eliminate undesired behaviors of the 
student. BIP requirements are not set forth 
statutorily, but educational experts agree the plans 
should have positive strategies, instructional or 
curricular adjustments, modifications to the physical 
environment, or changes to the IEP to address 
disruptive behaviors.  The goal is to lessen the 
triggers to disruptive behavior. 

 

iv. BIP must be reviewed any time a student is facing 
placement change of greater than ten days due to 
disciplinary action by the school. 

 

2. Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. §794 and 
34 C.F.R. Part 104). 
 
Section 504 is a federal law designed to protect the rights of 
individuals with disabilities in programs and activities that receive 
federal financial assistance from the U.S. Department of 
Education. Section 504 provides: "No otherwise qualified 
individual with a disability in the United States . . . shall, solely by 
reason of her or his disability, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial 
assistance . . . ."  The regulations implementing §504 in the 
context of educational institutions appear at 34 C.F.R. Part 104. 
The §504 regulations require a school district to provide a "free 
appropriate public education" (FAPE) to each qualified student 
with a disability who is in the school district's jurisdiction, 
regardless of the nature or severity of the disability. Under §504, 
FAPE consists of the provision of regular or special education, 
and related aids and services, designed to meet the student's 

https://www.law.cornell.edu/cfr/text/34/300.101
https://www.law.cornell.edu/cfr/text/34/300.101
https://www.law.cornell.edu/cfr/text/34/300.530
https://www.law.cornell.edu/uscode/text/29/794
https://www.law.cornell.edu/cfr/text/34/part-104
https://www.law.cornell.edu/cfr/text/34/part-104
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individual educational needs as adequately as the needs of 
nondisabled students are met.  

 

a. Individuals with disabilities: are any person who (A) has a 
physical or mental impairment which substantially limits 
one or more of such person's major life activities, (B) has a 
record of such impairment, or (C) is regarded as having 
such an impairment. 

 
b. Major life activities include caring for one's self, walking, 

seeing, hearing, speaking, breathing, working, performing 
manual tasks, and learning. 

 

c. Section 504 accommodations are included in a document 
to be followed by all teachers and school personnel and 
follow the student into the higher education arena if 
necessary, unlike an IEP under IDEA. 

 

G. Rights of Homeless Students 
 
The McKinney-Vento Homeless Assistance Act requires that all school 
districts make special accommodations to ensure access to school for 
children whose families are "homeless." The definition of "homeless" 
includes not only the classical notions of living in a tent or car, but also 
families that lack a regular abode (e.g. in a refugee type settlement, or 
placed in a motel/hotel by FEMA or other agency) or who are temporarily 
doubled up with another family. A homeless child must be promptly 
enrolled, provided full access to classes, be afforded transportation if 
needed and cannot be discriminated against, or placed in a segregated 
school, based on their status. Some displaced families from areas other 
than New Orleans may end up in locations not far from their original 
residence, but outside the boundary of their home school. The McKinney 
Act expressly provides such children the option to attend their home 
school (if it is still operating). State education agencies (SEAs) have 
responsibility to ensure compliance by local school districts, and each 
state has designated a coordinator of homeless education of children and 
youth. The coordinator's office should be helpful in correcting any barriers 
or other problems that arise in local school districts.  
 

H. Rights of Immigrant/Migratory Students 
 
The U.S. Supreme Court ruled in Plyler v. Doe, 457 U.S. 202 (1982), that 
undocumented children and young adults have the same right to attend 
public primary and secondary schools as do U.S. citizens and permanent 
residents. Like other children, undocumented students are obliged under 
state law to attend school until they reach a mandated age.  

 
1. As a result of the Plyler ruling, public schools may not:  
 

a. Deny admission to a student during initial enrollment or at 
any other time on the basis of undocumented status. 

https://supreme.justia.com/cases/federal/us/457/202/#annotation
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b. Treat a student differently to determine residency. 
 
c. Engage in any practices to "chill" the right of access to 

school. 
 
d. Require students or parents to disclose or document their 

immigration status. 
 
e. Make inquiries of students or parents that may expose 

their undocumented status. 
 
f. Require Social Security numbers from all students, as this 

may expose undocumented status. 
 

2. Students without Social Security numbers should be assigned a 
number generated by the school. Adults without Social Security 
numbers who are applying for a free lunch and/or breakfast 
program on behalf of a student need only indicate on the 
application that they do not have a Social Security number.  

 
3. ESEA, 20 U.S.C. §6301 et. seq. (Title I, Part C – Education of 

Migratory Children). 
 
4. ESEA, 20 U.S.C. §6301 et. seq. (Title III – Language Instruction 

for Limited English Proficiency (LEP) and Immigrant Students. 
 

III. CURRENT LAWS IMPACTING THE RIGHT TO COUNSEL FOR CHILDREN IN 

KENTUCKY'S JUVENILE COURTS 

A. Early Access to Counsel 
 

1. KRS Chapter 31 provides for the appointment process in 
Kentucky. The statute, policy and practice ensure that children are 
given appointed counsel whenever their parents cannot afford 
private counsel once charges are filed in the court. The Juvenile 
Code permits children to be represented by counsel, at the 
diversion stage, with a Court Designated Worker. Most 
Department of Public Advocacy Offices (hereinafter DPA) do not 
have attorneys on call to represent children at diversion meetings.  

 
2. KRS 610 provides for the appointment of counsel or the presence 

of retained counsel, at arraignment, in court. When children are 
detained, public defenders are notified and they provide 
representation at the detention hearings and routinely meet with 
the children prior to the hearing. When children are not detained, 
the judge assigns them a public defender at arraignment, unless 
the parent has a lawyer for them or tells the judge that s/he will 
hire a lawyer.  By DPA policy and practice, public defenders are 
present at all arraignment dockets in juvenile and family court and 
in circuit court for Youthful Offender (transferred) cases. In 
juvenile and family courts, children do not admit to the offense 

https://www.law.cornell.edu/uscode/text/20/chapter-70
https://www.law.cornell.edu/uscode/text/20/chapter-70/subchapter-I/part-C
https://www.law.cornell.edu/uscode/text/20/chapter-70
https://www.law.cornell.edu/uscode/text/20/chapter-70/subchapter-III
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37178
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=39413
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(enter a non-admission) and the case may be reset for a pretrial 
conference or some other status hearing so that the lawyer has 
time to review the case with the client, consult with the prosecutor 
or other persons. In circuit court, the public defender is typically 
already assigned to the case from the time it was in juvenile court, 
formal arraignment is often waived and a not guilty plea entered. 
The case is set for a pretrial conference or other status hearing so 
that the client and lawyer have time to consult and the lawyer may 
also have time to consult with the prosecutor.  

 
B. Preventing Invalid Waiver of Counsel 
 

Case law and practice have so strongly enforced the right to counsel that 
a waiver of counsel would be a very unusual circumstance, happens very 
rarely, and only in a very small number of jurisdictions. We may see 
courts permit the waiver of counsel when the court and prosecutor decide 
to remand the case to the Court Designated Workers Office for purposes 
of permitting diversion of the case. However, the current practice across 
Kentucky is appointment of counsel even before remand to the Court 
Designated Workers Office for diversion and dismissal. 

 

C. Post-Disposition Access to Counsel 
 

All children committed to the Cabinet for Health and Family Services or to 
the Department of Juvenile Justice have the right to appointed counsel 
pursuant to KRS 31.110; 31.120, 31.125, 610.060. DPA's Juvenile Post 
Disposition Branch provides the representation for all appeals and to 
address all fact, duration, and condition of confinement issues for children 
committed and placed. KRS 31.110, DPA Policy 16.00. Representation 
continues to the conclusion of the case, whether through appeals in state 
or federal court. The Louisville Metro Public Defender Office has its trial 
attorneys handle the appeal from juvenile court to the local circuit court 
that arise in Louisville. The Louisville office then has an appeals branch 
ready to assume full representation of the appeal. The DPA Juvenile Post 
Disposition Branch handles any representation for children committed 
through the Louisville office relating to conditions of confinement once 
committed to the Commonwealth and placed in a facility. 

 

D. Court Designated Workers Office as Gatekeeper 
 

The Kentucky Legislature placed the gatekeeping and intake 
responsibility for children coming into the court system on status, public, 
and youthful offender charges within the Administrative Office of the 
Courts, Court Designated Workers Office (hereinafter CDW), dating back 
to the creation of the Juvenile Code in 1986. Recently, the Juvenile 
Justice Oversight Council of the Kentucky Legislature strengthened the 
diversion process within the CDW Office by mandating diversion for 
children on a total of three status or non-felony public offense complaints 
and permitting diversion on one felony complaint per child with written 
approval of the county attorney. KRS 605.030.  

 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=43332
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43333
http://www.lrc.ky.gov/Statutes/statute.aspx?id=21232
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20135
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43332
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43501
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1. Role of prosecutor at time of charging. 
 

The prosecutor must conduct a reasonable grounds review of all 
public offense complaints. S/he shall also consider special 
requests for review of dismissal of all complaints alleging public 
offenses. Most significantly, the statute forbids a prosecutor from 
filing a public offense petition (i.e. an in court charge) if the child 
has previously been given the benefit of the requisite prior 
diversions. KRS 635.010. The prosecutor has less of a role in 
screening status offense cases than public offense cases. This 
statutory anomaly exists to permit schools to advance children into 
court on truancy or beyond control of school charges. Prior to 
court, the charges against a child are contained in a complaint, if 
the case proceeds to court, a petition is filed. 

 

2. Right to counsel but no mechanism for appointment before the 
Court Designated Worker. 

 
Children are entitled to counsel in their meetings with the CDW 
but no mechanism exists for appointment or notification of DPA as 
counsel. Effectively, this means that only children who have 
retained an attorney or acquired private pro bono counsel are 
accompanied by lawyers in their diversion meetings with the CDW 
office. 

 
3. Role of public fefenders on Family Accountability Intervention and 

Response (hereinafter FAIR) Teams that are supervised by the 
Court Designated Worker's Office. 

 
By statute, DPA public defenders are included on the FAIR teams. 
KRS 605.035(2)(e). Private counsel for children can petition the 
FAIR team to consider information about the child and 
circumstances to develop plans for treatment, support or 
intervention. 

 

E. Detention Hearings  
 

Children are provided counsel in all detention hearings. Mandatory 
timelines are observed including a maximum of a twenty-four hour hold 
for a status offender prior to a detention hearing and a maximum forty-
eight hour hold for a public offender prior to a detention hearing. KRS 
610.220, 610.255, 610.265, 610.266, 610.280, 610.290, 610.295, KRS 
630.080, KRS 630.100, KRS 635.050, 635.055. 

 

F. Attention to Runaways and Potential Human Trafficking Cases  
 

Children who are deemed to be victims of human trafficking are not to be 
charged as status offenders.  A human trafficking inventory is used with 
all children suspected of being victimized.  The Cabinet for Health and 
Family Services and the Attorney General's Office have resources 
dedicated to identifying and assisting children who have been trafficked. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=43506
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43500
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43972
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43972
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20158
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43973
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43974
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20164
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20165
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20166
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20271
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20271
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20273
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20286
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43975
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KRS 431.064, KRS 610.200, KRS 610.220, KRS 610.266, KRS 600.020 
(28), KRS 630.125, KRS 620.029. 

 

According to the Kentucky Attorney General's website 59 percent of 
human trafficking victims are children (AG website 
http://ag.ky.gov/family/victims/Pages/humantrafficking.aspx). Some 
advancement has been made in addressing Kentucky based human 
trafficking in the last ten years.  Nevertheless, children are still prosecuted 
for property or violent crimes where the underlying story is one of 
effective bondage and abuse, with the child finally determining to free 
him/herself regardless of the legalities, hence leading to prosecution. 
Since DPA provides representation to children in the DJJ facilities, post 
disposition attorneys are able to work towards uncovering the realities of 
their clients' lives, though often only after the initial resolution of the 
charges against the child. 

G. Transfer/Waiver Cases 
 

1. Right to bail as soon as decision to transfer is made. 
 

As soon as a transfer decision is made, the child is entitled to 
have bail set. This clarification in the law came recently, following 
Supreme Court Rule changes after the passage of Senate Bill 
200. 

 
2. Gun transfer. 
 

Prosecutors seek transfer in cases where a gun was used in the 
commission of a felony offense and the child was at least fourteen 
years of age. KRS 635.020. Litigation and negotiation occur 
around the definition of use of a gun in the commission of a felony 
offense. Most of the transfer cases fall into this automatic transfer 
category. Defenders believe that many of the children transferred 
would succeed, and have better long term outcomes, if retained in 
the juvenile system. 

 
3. Discretionary transfer. 
 

Prosecutors may also seek transfer against all children, ages 
fourteen or above, who are charged with a capital offense, Class 
A or B felony. Further, the prosecutor may seek transfer against 
all children ages sixteen or above who have one prior felony 
adjudication and are charged with a Class C or D felony offense. 
KRS 635.020. In the circumstances involving discretionary 
transfer, the court must consider eight factors which include in 
their entirety: 1) seriousness of the offense; 2) whether the offense 
was against person or property; 3) maturity of child as determined 
by his environment; 4) child's prior record; 5) best interest of child 
and community; 6) prospects of adequate protection of the public; 
7) likelihood of reasonable rehabilitation; 8) evidence of gang 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=44792
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43971
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43972
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43974
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45316
http://www.lrc.ky.gov/Statutes/statute.aspx?id=45316
http://www.lrc.ky.gov/Statutes/statute.aspx?id=41837
http://www.lrc.ky.gov/Statutes/statute.aspx?id=41832
http://ag.ky.gov/family/victims/Pages/humantrafficking.aspx
http://www.lrc.ky.gov/record/14rs/sb200.htm
http://www.lrc.ky.gov/record/14rs/sb200.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20282
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20282
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participation. KRS 640.010. These transfers are used dis-
proportionately against poor children of color. 

 

H. Status Offense Cases 
 

1. Valid Court Order Detention. 
 

Though reform efforts in Kentucky, begun in 2008, were focused 
on ending Kentucky's reliance upon the incarceration of children 
for not attending school, the school lobby prevailed against any 
significant change in this area of the law. Children are still 
detained for violating valid court orders. Sanctions are now 
expected to be graduated. This principle is infused throughout the 
2014 SB 200 reform.  

 
2. School charging. 
 

Schools continue to be the primary complainant source against 
youth, most particularly on the status offenses of beyond control of 
school and truancy and the public offenses of Assault Third 
Degree (a felony wherein no physical injury need be established, 
KRS 508.025), abuse of a Teacher KRS 161.190, and harassment 
of a teacher KRS 525.070. 

 
3. Dual status children. 
 

Youth are in the child welfare system and then charged with status 
and public offenses and prosecuted in court in high numbers. 
Many of these youth have unmet mental health needs, and their 
poverty and excessive home mobility (transferred from one foster 
home to the next or homelessness with original guardians) often 
results in behaviors that are criminalized. The two biggest 
challenges in representing such youth are the lack of 
acknowledged residential placements for these children and the 
paucity of mental health and substance abuse treatment. Hence, 
children are kept in detention centers and committed to the 
Department of Juvenile Justice (hereinafter DJJ) because the 
Commonwealth does not meet identified needs.   

 
4. Challenge of amending to Dependency, Neglect, Abuse 

(hereinafter DNA) Petitions. 
 

Many of the children facing status offense charges are really 
victims of dependency, neglect, or abuse and the actions are 
more properly considered as child welfare cases. The challenge 
arises when a child who is the subject of the DNA petition no 
longer is entitled to a lawyer who represents the child's liberty 
interests but is instead represented by a Guardian ad litem 
(hereinafter GAL). This attorney GAL then acts in the child's best 
interests. Children may then experience a loss of liberty by being 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=20309
http://www.lrc.ky.gov/record/14rs/sb200.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19729
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44509
http://www.lrc.ky.gov/Statutes/statute.aspx?id=19926
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placed in the state's protective custody and removed from their 
families, even against the express wishes of the child.  

 
I. Public Offense Cases  

 

In Kentucky, a public offense charge includes all charges brought for 
offenses identified as either under the penal code or offenses under the 
firearm statute.  
 
1. New limits on commitments and probation. 
 

SB 200 set new time limits on the duration of commitment of 
children to the Department of Juvenile Justice. 

 
2. New requirement of graduated sanctions. 
 

Again pursuant to SB 200 changes, the trial court, the CDW office, 
and DJJ must all employ graduated sanctions in addressing the 
initial offending conduct or any violations of a child's terms of 
probation, conditional discharge or disposition. 

 
3. Plan for reallocation of monies. 
 

SB 200 is designed to return cost savings from the reduction in 
institutionalization of children to local communities so that more 
community based resources can be developed. Tensions may 
exist in its implementation as established government agencies 
may be hesitant to close institutions, lay-off employees, or 
repurpose resources to a community based focus.  

 

J. New Juvenile Court Rules Ensuring Advocacy and Providing Guidance 
for Process  

 
The Kentucky Supreme Court formed a Juvenile Rules Committee to draft 
rules in accord with SB 200.  Intended to be educational, the rules restate 
most of the SB 200 amendments. An important provision addresses 
shackling. The shackling rule is a simple one which reads, "There shall be 
a presumption that no child shall be restrained upon entry into the 
courtroom. This presumption may be rebutted with good cause shown." 
An extensive commentary details support for this shift in policy at the 
national level by judges, prosecutors, and advocates for children, 
consistent with what the social sciences teach us about trauma and 
adolescent development. The rules additionally ensure that a child is 
entitled to an attorney who represents the child's wishes and that the 
Rules of Criminal Procedure shall apply.  

 

K. Implications of Roper, Graham, Miller, JDB, and Montgomery 
 

Kentucky attorneys challenge the transfer of cases to circuit court for 
adult prosecution relying upon Roper and its progeny. These challenges 

http://www.lrc.ky.gov/record/14rs/sb200.htm
http://www.lrc.ky.gov/record/14rs/sb200.htm
http://www.lrc.ky.gov/record/14rs/sb200.htm
http://www.lrc.ky.gov/record/14rs/sb200.htm
http://www.lrc.ky.gov/record/14rs/sb200.htm
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include constitutional objections to Kentucky's automatic gun transfer 
provisions. Roper v. Simmons, 543 U.S. 551 (2005). 

 
L. SIAC Changes and Potential Impact  
 

Kentucky established a State Interagency Council (hereinafter SIAC) for 
children with emotional disabilities in 1990. The primary goal of SIAC is to 
oversee the allocation of state and federal dollars devoted to children's 
behavioral and mental health needs in order to coordinate local and state 
resources to serve children with severe emotional disabilities in their own 
homes, schools and communities, and to avoid out-of-home placements. 
Many children in the juvenile justice system are entitled to be served by 
SIAC and its local subsidiaries. SIAC has been working over the last four 
years to revamp the delivery of Medicaid and state dollars to children and 
families and improve community based, least restrictive mental and 
behavioral health services.  

 
M. No Right to Jury Trial, No Right to Bail in Juvenile Court Proceedings 
 

Kentucky provides for no right to a jury trial and no right to bail for children 
in juvenile court proceedings. If the child is transferred to adult court for 
prosecution, the child is entitled to a trial by jury and to the setting of bail. 
The new Kentucky Supreme Court Juvenile Rules make clear that a child 
is entitled to bail from the moment that a decision to transfer has been 
made by a juvenile court judge.  

 
N. Treatment of Mentally Ill Children 
 

1. Trauma Informed Care. 
 

Jefferson County Court has conducted an extensive trauma 
informed audit of its court system and identified many areas 
needing improvement. DJJ has begun training all system partners, 
including DPA staff on the significant impact of trauma in a child's 
life. 

 
2. Schools called to address mental health needs of students.  
 

Six 2014 SAMHSA PROJECT AWARE "Now is the Time" local 
educational agency grants were awarded to Jefferson County, 
Fayette County, Corbin Independent, Covington Independent, 
Henderson County school districts and the Northern Kentucky 
Cooperative for Educational Services. Though the responsibility of 
the schools to address the needs of this population of children has 
increased because of this allocation, DPA is not seeing a parallel 
reduction in court referrals or prosecution for children who clearly 
have mental and behavioral health challenges that would be better 
served from a health perspective rather than through the 
stigmatization of court prosecution and attendant incarceration. 
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3. Involuntary hospitalization chapter of Juvenile Code no longer 
used.  

 
The Juvenile Code has a chapter, KRS 645 et. seq., setting forth 
the process for voluntary and involuntary hospitalization of 
children with a mental illness who are a danger to themselves or 
others. However, these provisions have not been used since the 
early 1990s. It is uncertain why these provisions have been 
abandoned. 

 

4. Mentally Ill children too often confined in detention. 
 

DJJ struggles to care for mentally ill children placed in detention 
because there are no readily available mental health facilities.  
DJJ facilities are not able to provide treatment. 

 

O. Expungement  
 

Current law permits the expungement of all juvenile misdemeanor and 
status offenses. There was an effort to pass a more expansive statute to 
cover felony adjudications in the 2016 legislative session, but the bill did 
not move out of committee. Amendments to misdemeanors become vital 
to permit later expungement. KRS 610.330. 

 
P. Confidentiality of Juvenile Court and Family Court Records  
 

Current law excludes the general public from a child's juvenile or family 
court hearing. Victims, guardians, and necessary court personnel are 
permitted to attend. A court may permit others to attend for good cause 
shown with notice and opportunity to challenge such decision by the child 
or Commonwealth. A child's records are generally kept confidential, with a 
lengthy list of exceptions including law enforcement, necessary school 
personnel, and DJJ staff. KRS 610.070, KRS 610.340.  

 
Q. National Initiatives Are Exposing Race Disparities and the Harm of 

Criminalizing Adolescent Behavior  
 

Juvenile Detention Alternatives Initiative (hereinafter JDAI) and National 
Juvenile and Family Court Judges (hereinafter NCJFCJ) School 
Pathways to the Juvenile Justice System Project are at work in several 
jurisdictions in Kentucky. DJJ and a few courts in Kentucky have recently 
undertaken these efforts.  Disproportionate Minority Contact Committees 
are at work statewide and in those counties with the greatest racial 
disparities. The data gathered and analyzed by these initiatives reflects 
both high levels of incarceration and significant racial disparity. SB 200 
implementation is causing a reduction in reliance upon incarceration but 
not a reduction in the initial court filing or in racial disparity. Schools have 
yet to really partner with the courts, DJJ, and the defense and prosecution 
to build alternatives or commit to performing differently. Good models for 
change have been established and are worthy of emulation, such as the 
work done in Henderson County, which focused on early intervention 

http://www.lrc.ky.gov/Statutes/chapter.aspx?id=39435
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20170
http://www.lrc.ky.gov/Statutes/statute.aspx?id=20136
http://www.lrc.ky.gov/Statutes/statute.aspx?id=42573
http://www.lrc.ky.gov/record/14rs/sb200.htm
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rather than prosecution. DPA must play a large and vocal role on these 
collaborative initiatives to determine if change is possible. Community 
partners such as the NAACP, Human Rights Commission, the ACLU of 
Kentucky, restorative justice organizations, and local faith based 
organizations are vital partners with whom DPA must collaborate to 
reduce prosecution for misbehavior better addressed in an educational 
setting and for an end to the racial disparity in prosecution of school age 
youth.  

 
IV. A CHILD'S RIGHT TO HEALH CARE THROUGH EPSDT, MEDICAID AND 

THE AFFORDABLE CARE ACT 
 

A. This outline was prepared with materials submitted by law students 

Jonathan York, Clayton Bailey, De'Siree Reeves and CHFS policy analyst 

Heather Dearing 

B. How do children have the right to expanded medical services, including 
mental and behavioral health care under Medicaid? In Kentucky, what 
medical amenities are available to Medicaid eligible children under early 
and periodic, screening, diagnostic, and treatment services (EPSDT) 
mandated in the Social Security Act and defined in the Code of Federal 
Regulations? 

 
C. EPSDT Services  
 

EPSDT is a preventative health care service provided by state Medicaid 
programs designed to proactively provide medical screenings to children 
under the age of twenty-one who qualify for medical assistance from the 
state and provide further treatment when necessary. The Social Security 
Act mandated this service in its grant to states to provide medical 
assistance programs. Under this provision, specifically, it ordered that any 
state plan must provide notice of, and arrange, "early and periodic, 
screening, diagnostic, and treatment services," for individuals twenty-one 
years or younger who are determined to qualify for medical assistance. 
42 U.S.C. §§1396a, 1396d. Additionally, the SSA defined EPSDT as 
"medical assistance" where the state would pay all or part of the cost of 
treatment for individuals twenty-one years old or younger whose income 
and resources were not sufficient to pay for the treatment cost. 42 U.S.C. 
§1396d. 

 
Under this mandate, the Code of Federal Regulations, Subchapter C, 
requires state plans to ensure their Medicaid agency meets specific care 
requirements for these screenings when requested by recipients. 42 
C.F.R. §441.55. These requirements included effective oral and written 
methods to properly inform families who qualify for EPSDT and 
screenings to include, when necessary: comprehensive health and 
developmental history, comprehensive unclothed physical examination, 
appropriate vision testing, appropriate hearing testing, appropriate 
laboratory tests, dental screenings, and diagnostic and treatment 
services. 42 C.F.R. §441.56. In addition to these requirements detailing 

https://www.law.cornell.edu/uscode/text/42/1396a
https://www.law.cornell.edu/uscode/text/42/1396d
https://www.law.cornell.edu/uscode/text/42/1396d
https://www.law.cornell.edu/uscode/text/42/1396d
https://www.law.cornell.edu/cfr/text/42/441.55
https://www.law.cornell.edu/cfr/text/42/441.55
https://www.law.cornell.edu/cfr/text/42/441.56
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what screenings must include, the regulation also stated EPSDT services 
must be given to children at set times over the course of their 
development according to reasonable standards of the medical and 
dental fields, known as the periodicity schedule. Id. 

 
EPSDT Special Services are provided to individuals under age twenty-
one. Services may be provided through the last day of the month in which 
the individual turns twenty-one. For example, if someone is receiving 
services through the EPSDT Special Services Program, and their twenty-
first birthday is March 16, they may continue to receive services through 
EPSDT Special Services through March 31 (if they are still eligible for 
Medicaid.) EPSDT Special Services may be preventive, diagnostic or 
treatment, or rehabilitative. The services must be pre-approved. 
Examples of services covered through the EPSDT Special Services 
include:  
 
1. Additional pairs of eyeglasses after the Medicaid Vision Program 

has paid for the first two pair in a year.  
 
2. Additional dental cleanings after the Medicaid Dental Program has 

paid for one cleaning.  
 
3. Nitrous oxide when used in dental treatment.  
 
4. Nutritional products when they are used as a supplement rather 

than as the child's total nutrition. 
 
As mandated by federal law, Kentucky has instituted its state Medicaid 
plan and has specified its criteria for who is eligible to receive Medicaid 
benefits, its interpretation of what EPSDT screenings are to include, as 
well as who is eligible to provide EPSDT screenings. According to 
Kentucky's Administrative Regulations, any Medicaid eligible child under 
the age of twenty-one is qualified to receive screenings. 907 KAR 11:034. 
Additionally, Kentucky has defined providers of EPSDT screenings to fit 
one of four categories: a licensed physician in the state, an early and 
periodic screening clinic under the direction of a licensed physician, a 
pediatric advanced registered nurse practitioner, or a registered 
professional nurse. Id. The care providers who fit these categories are 
eligible to participate in the state Medicaid plan and receive reimburse-
ment from the state for providing EPSDT screenings to children who 
qualify under Kentucky's Medicaid eligibility requirements. Id. 
 
Kentucky has also further specified the federal definitions within the CFR 
as it pertains to the requirements for a proper screening. The state has 
added a development and mental health component, and also required 
screening providers to make proper immunizations available to the patient 
at the time of the screening. Id. In addition, Kentucky has identified and 
required lead screening and testing to be included in the category of 
appropriate laboratory tests described in the CFR. Id. Currently, Kentucky 
follows the periodicity schedule recommended by the Department for 
Public Health and approved by the Department for Medicaid Services. Id. 

http://www.lrc.state.ky.us/kar/907/011/034.htm
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Finally, Kentucky has also defined EPSDT Special Services that are 
available to recipients when they are deemed medically necessary as 
diagnostic, preventative, and rehabilitative services that are not otherwise 
covered by Kentucky's Medicaid program. Id.; 42 U.S.C. §1396d. To 
receive benefits from EPSDT, individuals who are eligible for Medicaid 
and have been approved can request screenings from their care provider, 
as long as they have been approved to participate in the Medicaid 
program in accordance with Kentucky's regulations, and they will be 
granted access to these services.  
 
Early and periodic, screening, diagnostic, and treatment services 
(EPSDT) are designed to be a preventative health initiative for children 
who do not have sufficient financial resources to afford regularly 
scheduled pediatric care. This initiative was first federally mandated 
through the Social Security Act (SSA). These services described in the 
SSA were further defined and specified in the Code of Federal 
Regulations, Subchapter C, which mandated state run medical assistance 
programs provide specific types of medical, and developmental 
screenings to Medicaid eligible children. The Kentucky Administrative 
Regulations, in their implementation of Kentucky's medical assistance 
plan, have further interpreted the CFR's protocols to define specific types 
of screenings available, and who is eligible to participate as an EPSDT 
provider.  
 
Medicaid Managed Care (MMC) has had a positive effect on Kentucky's 
delivery of the Early Periodic, Screening, Diagnostic, and Treatment 
(EPSDT) benefit. It has beneficially affected the state's delivery system 
through its mandates and review of Kentucky's Managed Care 
Organizations (MCOs) regarding education and outreach, participation 
and accessibility, and quality and improvement of EPSDT services. All of 
Kentucky's MCOs have met or exceeded the requirement of educating 
EPSDT participants or eligible participants about the benefit through 
outreach and informational resources. By analyzing the state's EPSDT 
screening and participation ratios, moreover, it is apparent that 
Kentucky's MMC has been effective when compared to national 
averages. And, as the state's MCOs comply with MMC provisions for 
quality and satisfaction, they have been able to identify key areas of 
improvement and are equipped to address those areas in order to polish 
the delivery of the EPSDT benefit in the future. Since the introduction of 
the ACA, child enrollment in K-CHIP and Medicaid has increased 17 
percent, and Kentucky's general uninsured rate has dramatically declined.  
 

D. The Affordable Care Act and Medicaid  
 

The Affordable Care Act (ACA) and the concomitant Medicaid expansion 
in Kentucky resulted in changes to the state's managed care program in 
an effort to improve the accessibility of healthcare services to eligible 
Kentucky children. Child health care coverage through Medicaid, from 
2013 to 2014, increased approximately 3 percent from 40.7 percent to 
43.5 percent, which was significantly greater than the 0.8 percent national 
increase. Kentucky Children's Health Insurance Coverage, 5. From 

https://www.law.cornell.edu/uscode/text/42/1396d
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December 2013 to May 2015, moreover, children enrolled through the 
expansion increased approximately 17 percent, from 447,838 in 2013 to 
523,448 in 2015. Id. at 5. 
 
As a federally required program, the EPSDT benefit is focused on 
identifying conditions that can conflict with the health and development of 
youth up to age twenty-one, who are enrolled in Medicaid. Kentucky 
Department for Medicaid Services, Division of Program Quality and 
Outcomes, Kentucky Medicaid Managed Care Early Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) Review of 2014, 4  (June 
2015), http://chfs.ky.gov/NR/rdonlyres/79742317-F583-468B-85B6-
4EF82BE3DB03/0/20150731KYEPSDTReview.pdf. Consequently, the 
benefit aims to improve child and adolescent health by providing the 
diagnoses and treatment of physical and psychological conditions. Id. 
 
As of July 2011, 735,978 of the 823,133 Kentuckians enrolled in Medicaid 
were enrolled in managed care. Kentucky, National Academy for State 
Health Policy (NASHP), (December 5, 2013). And in 2013, 514,298 
Kentuckians were eligible for the state's EPSDT benefit. Id. Based on an 
analysis of state and national sources, it appears that Kentucky's 
managed care program has positively altered the delivery of EPSDT 
services. It particularly has done so through the mandates the Kentucky 
Department for Medicaid Services (DMS) placed on the state's Managed 
Care Organizations (MCOs) regarding the Medicaid managed care 
(MMC) program's education, participation and accessibility, quality 
reviews, and analyses of targeted areas of improvement provisions 
provided by The Centers for Medicare & Medicaid Services (CMS). 
 
Per CMS standards, "Kentucky's MMC contractual requirements specify 
that eligible members and their families should receive education about 
EPSDT services regarding the benefit of preventive services, availability 
of screening and medically necessary services, the right to access these 
services, how to access services, and the right to appeal decisions 
related to EPSDT services." Kentucky Medicaid Managed Care Early 
Periodic Screening, Diagnostic and Treatment Services (EPSDT) Review 
of 2014, at 8. Kentucky's five MCOs, WellCare of Kentucky, 
CoventryCares of Kentucky, Anthem Blue Cross and Blue Shield, 
Humana-CareSource, and Passport Health Plan, have taken a variety of 
steps to meet this provision. 
 
All of the MCOs have used outreach and informational methods such as 
educational service mailing, member handbooks, and informational MCO 
webpages, as well as member newsletters, reminders via the mail, 
brochures, and website postings. Kentucky Medicaid Managed Care 
Early Periodic Screening, Diagnostic and Treatment Services (EPSDT) 
Review of 2014, at 8. Some MCOs have promoted EPSDT services in 
community, child-care, and school-health centers, training care managers 
to discuss EPSDT services, creating an online library of EPSDT topics, 
and sharing information about the EPSDT benefit at events geared 
toward grandparents raising grandchildren. Id. 
 

http://chfs.ky.gov/NR/rdonlyres/79742317-F583-468B-85B6-4EF82BE3DB03/0/20150731KYEPSDTReview.pdf
http://chfs.ky.gov/NR/rdonlyres/79742317-F583-468B-85B6-4EF82BE3DB03/0/20150731KYEPSDTReview.pdf


3-63 
 

According to the 2015 Annual Compliance Review, all of Kentucky's 
MCOs were deemed to be in substantial compliance with most of the 
review standards related to EPSDT services. Kentucky Medicaid 
Managed Care Early Periodic Screening, Diagnostic and Treatment 
Services (EPSDT) Review of 2014, at 42.  
 
Kentucky's MCOs are also, "…required to provide EPSDT services to all 
eligible members, and EPSDT services include screening, diagnostic and 
treatment services." Kentucky Department for Medicaid Services, Division 
of Program Quality and Outcomes, Kentucky Medicaid Managed Care 
Early Periodic Screening, Diagnostic and Treatment Services (EPSDT) 
Review of 2013: Final 15 (December 2014). Services, more specifically, 
include various screenings such as developmental/behavioral, vision, 
hearing, and lead, as well as health history, physical exam, 
immunizations, follow-up of identified health-risks, and dental care. Id. 
The primary means by which CMS measures the extent to which 
Kentucky's MCOs are providing EPSDT services is by calculating the 
screening rate and participation rate across the organizations. 

The screening ratio is a percentage showing the extent to which EPSDT 
eligible children receive the number of initial and periodic screening 
services required by Kentucky's periodicity schedule (which is consistent 
with the American Academy of Pediatrics' periodicity schedule), over the 
portion of the year for which they are eligible. Kentucky Medicaid 
Managed Care Early Periodic Screening, Diagnostic and Treatment 
Services (EPSDT) Review of 2014, at 16. Thus, it is the proportion of 
expected screenings received to the screenings actually received. In 
contrast, the participation rate represents how many eligible children 
received any screening services during the year. 
 
In comparison to the 80 percent screening and participation rate goal the 
CMS has set for each state participating in MMC, Kentucky's 2013 
screening and participation rates were 83 percent and 57 percent, 
respectively. Kentucky Medicaid Managed Care Early Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) Review of 2013, at 16. 
These figures are also in comparison to the 2013 national screening rate 
of 86 percent and participation rate of 63 percent. Id. Kentucky's rates for 
2014 remained as they were for 2013, although the 2014 national 
screening and participation rates were 86 percent and 61 percent 
respectively. Kentucky Medicaid Managed Care Early Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) Review of 2014, at 17. 
Although for both 2013 and 2014 Kentucky's participation rate was below 
the CMS standard, the maintenance of this rate likely indicates that 
Kentucky's MMC is being effective even though EPSDT participation 
declines as eligible members become older, and the national participation 
average decreased by two percent during the same time span. 
 
The Foundation for a Healthy Kentucky's posting of the State Health 
Access Data Assistance Center's (SHADAC) October 2015 issue brief 
titled, "Kentucky Children's Health Insurance Coverage after the 
Implementation of the Affordable Care Act (ACA)" examined children's 
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health. The federal health care law seems to have positively impacted 
children's health insurance coverage in Kentucky through the state's 
Kynect program and expansion of Medicaid. 
 
If your client has been denied a service or has not heard back from their 
managed care organization, they are entitled to a hearing. Each Managed 
Care organization must have its own internal grievance process. In 
addition, Kentucky is obligated to have an ombudsman to field concerns 
and a Medicaid review process with an administrative hearing officer. The 
ombudsman process can be accessed by calling the Medicaid Member 
Services team at 800-635-2570. An ombudsman is supposed to explain 
why your client was denied the needed services or work to correct the 
situation if the denial was clearly wrong.  
 
Kentucky must provide written notice to the person whenever Medicaid 
stops, reduces, or suspends Medicaid eligibility or covered services. An 
attorney can ask for a hearing by writing a letter to the Kentucky 
Department for Medicaid Services. Attorneys, guardians, relatives or 
friends can act as the authorized representative for a child with 
permission of the legal guardian. As with all rights, timeliness of assertion 
is key. If a client is denied a service, a written request must be mailed in 
to Medicaid within ten days of receipt of a denial notice in order to keep 
receiving the Medicaid service during the appeal. Otherwise, if the service 
is not essential to receive during the appeal or if the ten days has already 
run by the time of contact from you as attorney for the child, then the 
child/client has thirty days from receipt of the denial letter to mail in a 
written request for a hearing. The Kentucky Department for Medicaid 
Services will only take written requests. If the services are continued 
pending the appeal and administrative hearing, the family may be liable 
for the continuation of services should they lose at the hearing and not 
pursue their denial into federal court. 
 
Children with mental and behavioral health needs can successfully 
pursue denial of EPSDT services in federal court. These services, which 
might include case management, care consistency, and a range of home 
and community based services, are essential ingredients to maximize 
outcomes for these children. What is important is to describe those 
services such that they accurately fit within a Medicaid defined box. See 
e.g., Jane Perkins, National Health Law Program, Medicaid Early and 
Periodic Screening, Diagnosis and Treatment as a Source of Funding 
Early Intervention Services (June 2002); Jane Perkins and Sarah 
Somers, National Health Law Program, Toward a Healthy Future:  
Medicaid Early and Periodic Screening, Diagnosis and Treatment 
Services for Poor Children and Youth (April 2003); Jane Perkins, National 
Health Law Program, Q&A:  EPSDT "Wraparound Services" (Sept. 2006), 
http://www.healthlaw.org.  
 
Federal courts have consistently held or expressly assumed that the 
EPSDT provisions, 42 U.S.C. §§1396a(a)(10)(A), 1396a(a)(43), 
1396d(a)(4)(B), and 1396d(r), can be privately enforced through 42 

http://www.healthlaw.org/
https://www.law.cornell.edu/uscode/text/42/1396a
https://www.law.cornell.edu/uscode/text/42/1396a
https://www.law.cornell.edu/uscode/text/42/1396a
https://www.law.cornell.edu/uscode/text/42/1396a
https://www.law.cornell.edu/uscode/text/42/1983
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U.S.C. §1983.  C.F. v. Dep't Children and Families, 934 So.2d 1 (Fl. Dist. 
Ct. App. 2005); Ekloff v. Rodgers, 443 F.Supp.2d 1173 (D. Ariz. 2006).  

 
V. A CHILD'S RIGHTS IN KENTUCKY'S CHILD WELFARE SYSTEM  

 
A. Dependency, Neglect and Abuse 
 

1. KRS 620.010.  
 

Children have certain fundamental rights which must be protected 
and preserved, including but not limited to: 

 
a. Right to adequate food; 
 
b. Right to clothing and shelter; 
 
c. Right to be free from physical, sexual, or emotional injury 

or exploitation; 
 

d. Right to develop physically, mentally, and emotionally to 
their potential; and  

 
e. Right to educational instruction and the right to secure a 

family.  
 

2. KRS 620.010. 
 

Upon some occasions, in order to protect and preserve the rights 
and needs of children, it is necessary to remove a child from his or 
her parents. 

 
3. KRS 620.023. 
 

Evidence of the following circumstances shall be considered in all 
proceedings in which the court is required to render decisions in 
the best interest of the child: 

 
a. Mental Illness or mental retardation of the parent, as 

attested to by a qualified mental health professional, which 
renders the parent unable to care for the immediate and 
ongoing needs of the child; 

 
b. Acts of abuse or neglect toward any child;  
 
c. Alcohol and other drug abuse that results in an incapacity 

by the parent or caretaker to provide essential care and 
protection for the child;  

 
d. A finding of domestic violence and abuse whether or not 

committed in the presence of the child;  
 

https://www.law.cornell.edu/uscode/text/42/1983
http://www.lrc.ky.gov/statutes/statute.aspx?id=20183
http://www.lrc.ky.gov/statutes/statute.aspx?id=20183
http://www.lrc.ky.gov/statutes/statute.aspx?id=40863
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e. Any other crime committed by a parent which results in the 
death or permanent physical or mental disability of a 
member of that parent's family or household; and  

 
f. The existence of any guardianship or conservatorship of 

the parent pursuant to a determination of disability or 
partial disability.  

 
4. Duty to report. 
 

a. KRS 620.030(1) states that it is the duty of everyone who 
has reasonable cause to believe that a child is dependent, 
abused or neglected to report this information. 

 
b. In addition, under KRS 620.030(2) the following persons 

may be required to submit a more detailed written report:  
Any person, including but not limited to a physician, 
osteopathic physician, nurse, teacher, school personnel, 
social worker, coroner, medical examiner, child-caring 
personnel, resident, intern, chiropractor, dentist, 
optometrist, emergency medical technician, paramedic, 
health professional, mental health professional, peace 
officer or any organization or agency for any of the above, 
who knows or has reasonable cause to believe that a child 
is dependent, neglected or abused, regardless of whether 
the person believed to have caused the dependency, 
neglect or abuse is a parent, guardian, person exercising 
custodial control or supervision or another person who has 
attended such child as a part of his professional duties. 

 
c. Privileged c.ommunication. 
 

Under KRS 620.030(3), only attorneys who gather 
information from their clients and clergymen who in their 
capacity as a spiritual advisor who gather information 
privately from a penitent are exempt from the mandate to 
make a report based on such information. 

 
5. Guardian ad litem and child's attorney. 
 

a. A guardian ad litem represents the best interests of the 
child in court proceedings. A lawyer appointed as guardian 
ad litem is appointed to protect the child's interest without 
being bound by the child's express preferences.  

 
b. A Child's attorney is a lawyer who provides independent 

legal counsel for a child and who owes the same duties of 
undivided loyalty, confidentiality, and competent 
representation as is due an adult client. The child's 
attorney should advocate the child's articulated position 

http://www.lrc.ky.gov/statutes/statute.aspx?id=41833
http://www.lrc.ky.gov/statutes/statute.aspx?id=41833
http://www.lrc.ky.gov/statutes/statute.aspx?id=41833
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and express preferences with all traditional duties to the 
child as client. 

 
c. In Kentucky, courts will entertain a child's request for both 

a lawyer who represents their interests as well as a GAL.  
 
d. The American Bar Association supports the appointment of 

a lawyer to represent the child's wishes rather than a GAL, 
or in the alternative, both types of counsel. 

 
6. Ombudsman/Office of the Child Advocate. 
 

a. The word "Ombudsman" is derived from the Swedish word 
meaning "agent" or "representative."  Ombudsman may be 
alternatively known as "advocate," "citizen's 
representative," and "mediator."   

 
b. The United States Ombudsman Association (USOA) 

defines the public sector ombudsmen as "an independent, 
impartial public official with authority and responsibility to 
receive, investigate or informally address complaints about 
government actions, and, when appropriate, make findings 
and recommendations, and publish reports." 

 
c. In Kentucky, the Ombudsman is established within the 

Cabinet for Health and Family Services. 
 

i. The Secretary of the Cabinet for Health and Family 
Services appoints the Ombudsman, with the 
Governor's approval. 

 
ii. The Ombudsman receives and reviews citizen 

complaints; has access to confidential records; 
emphasizes research and best practice; program 
accountability; and monitors federal compliance. 

 
7. Foster Care Bill of Rights. 
 

Many states have Foster Care Bills of Rights that are designed to 
inform foster children and foster parents of their rights within the 
child welfare system.  

 
a. Many children's bill of rights provide that they must be 

posted in a place where children will see them and include 
provisions requiring foster children to be informed about 
why they are in foster care and how the process will 
proceed. In addition, participation in extracurricular or 
community activities, efforts to maintain educational 
stability, access to guardians ad litem, access to mental, 
behavioral and physical health care, access to or 
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communication with siblings and family members are major 
features of the foster children's bill of rights. 

 
b. Included in statutes in fourteen states is the requirement 

that foster parents use a reasonable and prudent parenting 
standard, particularly when making decisions regarding 
foster children's participation in extracurricular or other 
activities. 

 
c. Kentucky does not currently have a child's Foster Care Bill 

of Rights that outlines the rights of a child in foster care. 
Kentucky does have a Foster Parent Bill of Rights that 
outlines the rights of foster parents.  
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APPENDIX 
 
 
 
 

 
 
 
 

This slide, in its animated form, created by Heather Dearing, 
Policy Analyst, Cabinet for Health and Family Services 
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I. TRUSTS:  IN GENERAL  
 

In its most basic form, a trust is a set of guidelines for the administration of 
certain assets. There is a person (or entity) that creates the trust, and there is a 
person or entity that is in charge of the trust. Trusts can be found in last will and 
testament documents, in free standing trust documents, and they can also be 
oral. Trusts can hold virtually any asset including bank accounts, real estate, 
business interests, etc. 
 
From the perspective of an attorney, the most common use of trusts will 
generally be two-fold: (1) as used in estate planning for the purpose of holding 
assets for children of a deceased; or (2) in a revocable living trust. 
 
Trusts can be complicated; however, this article is designed for the general 
practitioner and will focus on the most basic aspects of trusts in Kentucky. 

 
II. THE ROLE OF KENTUCKY'S UNIFORM TRUST CODE 
 

Effective July 14, 2014, Kentucky has adopted the Uniform Trust Code (the 
"UTC"). Kentucky joined twenty-seven other states and the District of Columbia 
in its adoption of the UTC. The UTC represents a substantial change to the trust 
law in Kentucky. The UTC can be found in Chapter 386B of the Kentucky 
Revised Statutes. The rules set forth in the UTC will apply to all types of express 
trusts – inter vivos (during life), testamentary (at death), written and oral – 
irrespective of when those trusts were created. 

 
III. BASIC TYPES OF TRUSTS:  TESTAMENTARY, REVOCABLE, AND JOINT 
 

A. Testamentary Trusts 
 

1. A testamentary trust is a trust created in a person's last will and 
testament. Prior to 2014, testamentary trusts had to be registered; 
however, under the UTC, trusts are not required to be registered 
unless the document itself requires registration.1 
 

2. How it works.   
 
Generally, after a person dies, if there is a testamentary trust in 
the decedent's last will and testament, the will is submitted to 
probate. The testamentary trust or trusts are funded at the 
conclusion of the probate administration. The trustee secures a 
taxpayer identification number, and the trust assets are 
transferred into the name of the trust. 
 

3. An example of a distribution into a trust under a last will and 
testament is as follows: 

 
I, Jane Doe, give, devise, and bequeath all of my residuary assets 
to my Spouse, John Doe, if he shall survive me. Provided, 

                                                           
1
 KRS 386B.2-050. 

http://www.lrc.ky.gov/Statutes/index.aspx
http://www.lrc.ky.gov/statutes/statute.aspx?id=43080
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however, if my Spouse shall predecease me, and if I have issue 
then living, then I give, devise, and bequeath all of my residuary 
assets to the Trustee of the Doe Children's Trust to be held, 
administered, and distributed as herein provided in ITEM IV of this 
my last will and testament. 

 
B. Revocable Trusts 

 

1. Basics. 
 

a. A revocable living trust (also known simply as a "revocable 
trust") is a document that a person executes while he or 
she is living. It is an inter vivos trust. It can control the 
disposition of assets titled in the name of the trust during 
life and after death. 

 
b. The person creating the revocable living trust is often 

referred to as the "settlor," the "grantor," or the "trustor" 
(hereinafter referred to as "settlor") and the person or entity 
with the legal power to administer the revocable living trust 
is called the "trustee." In a revocable living trust, the settlor 
is often also the initial trustee. 

 
c. The capacity of a settlor of a revocable trust is the same as 

that which is required to make a will.2 
 

2. Pour-over will. 
 

If a person executes a revocable living trust, he or she generally 
executes a last will and testament known as a "pour-over" will.  A 
"pour-over" will directs that all assets subject to probate, and not 
otherwise bequeathed or devised in the will, be distributed to the 
revocable living trust (i.e. pour over) to be held, administered, and 
distributed in accordance with the provisions of the revocable 
living trust agreement. In other words, assets coming through the 
last will go through probate and then, at the conclusion of the 
probate, are distributed to the trustee of the revocable trust. 

 
3. Trust creation. 

 
Under the UTC a trust is created only if: (1) the settlor has 
capacity to create a trust; (2) the settlor intends to create the trust; 
(3) the trust has a definite beneficiary (or is a charitable trust, a pet 
trust, or trust under KRS 386B.4-090); (4) the trustee has duties to 
perform; and (5) the same person is not the trustee and the sole 

                                                           
2
 KRS 386B.6-010. 

 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=43094
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43109
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beneficiary.3 A trust is void to the extent its creation was induced 
by fraud, duress, or undue influence.4 
 

4. Registration with the court. 
 

Under the UTC, registration of a trust is not required "unless the 
settlor of the trust so directs."5 However, registration may 
sometimes be a good idea to give the court jurisdiction and/or 
venue for many purposes such as to remove an incumbent 
trustee, and/or to appoint a successor trustee when one is not 
provided for in the trust agreement, or to review and/or settle 
accounts. 

 
5. Trustee. 

 
In Kentucky, the settlor may be the sole trustee of a revocable 
living trust and also a beneficiary of the trust; however, it would 
violate KRS 386B.4-020 for the sole trustee to also be the sole 
beneficiary.6 
 

6. Perceived benefits of a revocable trust. 
 
A revocable living trust can have many different objectives 
depending on the circumstances of the settlor. It is unlikely any 
one settlor would use a revocable living trust for all the reasons 
discussed below in this section. Nor, however, is this necessarily a 
complete listing of all possible reasons a settlor might choose to 
use a revocable living trust. 
 
a. Probate avoidance. 

 
Assets that are titled in the name of a revocable living trust 
prior to the settlor's death and that remain in trust after 
death are not probate assets in Kentucky. Therefore, 
neither the value of assets in the trust nor the disposition of 
the assets is a matter of public record. 

 
Probate avoidance and the speed in which the distributions 
occur after death are often the most touted benefits of a 
revocable living trust. If the revocable living trust continues 
for others, there is no interruption of the flow of income. 
Until death, the income may be paid to or for the benefit of 
the settlor, and immediately after death, it may be paid to 

                                                           
3
 KRS 386B.4-020. 

 
4
 KRS 386B.4-060. 

 
5
 KRS 386B.2-050. 

 
6
 KRS 386B.4-020. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=43087
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43087
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43091
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43080
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43087
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or for the benefit of one or more beneficiaries. This, 
however, may not necessarily work out as touted and will 
actually depend upon how the trust estate is to be divided 
and many other factors that may delay the funding of 
successor trusts. 

 
b. To avoid estate administration in more than one 

jurisdiction. 
 

A settlor can bring together assets owned in two or more 
states by transferring title to the revocable living trust. This 
can avoid administration of the settlor's estate in different 
jurisdictions7 but would not, for example, avoid inheritance 
taxes in states where real property is located. 

 
c. To avoid the forced sale of estate assets. 

 
A revocable living trust may authorize the trustee to 
advance funds to the settlor's executor or to buy assets 
from the executor. This can avoid the forced sale of assets 
at depressed prices. 

 
d. To avoid will contest. 

 
If a will contest seems likely or, the settlor wants to take 
steps to protect against a will contest, a revocable living 
trust may be considered as an alternative to a testa-
mentary disposition. 
 
A trust is generally created without the eventual 
beneficiaries knowing of its existence or terms. If a 
challenger did discover the terms of the trust, it would likely 
require court intervention in order to release the trust 
document. 
 
A challenger to a revocable living trust is in an awkward 
position when the settlor is then living. If the person 
unsuccessfully challenges, he or she is certain to be 
written out as a beneficiary. Also, since beneficiaries can 
be changed, a family member probably has a better 
chance of being left something by being attentive and 
caring for the settlor rather than challenging the capacity of 
the settlor (editorial opinion). 
 
The UTC provides for limitations on an action contesting 
the validity of a revocable living trust.8 A person may 
contest the validity of a revocable trust that was revocable 

                                                           
7
 KRS 386.170. 

 
8
 KRS 386B.6-040. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=35846
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43112
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at the settlor's death within the earlier of: (1) two years 
after the settlor's date of death; or (2) ninety days after the 
trustee sent the person a copy of the trust and a notice 
informing the person of the trust's existence with the 
trustee's name, address, and time allowed for commencing 
a proceedings.9

 
See Revocable Trust Practice Points 

below. 
 

e. To protect (to the extent possible) against a spouse 
taking his or her elective share. 

 
There is a difference of opinion nationally as to whether a 
spouse can block his or her spouse's right to take his or 
her elective share by placing assets in a revocable living 
trust. The national trend is that a spouse cannot block the 
rights of a surviving spouse by placing assets in a 
revocable living trust prior to death.  The Uniform Probate 
Code, Section 2-202, grants the surviving spouse elective 
rights to the "augmented estate," which includes the value 
of any property transferred by the decedent during his or 
her lifetime for less than adequate consideration in money 
or money's worth, over which the deceased retained a 
power to revoke or an income interest. Courts in several 
states have also taken the position that the transfer to a 
revocable living trust is "illusory," as the settlor has the 
same dominion and control over the assets as before they 
were transferred to the trust. This is often referred to as the 
New York rule and from the case of Newman v. Dore.10 

Kentucky did not adopt this rule. 
 

Other states still maintain the old "Massachusetts" rule that 
the widow's elective share does not extend to property that 
the husband had transferred during his life, regardless of 
the rights he may have retained over the transferee trust. 
The important factor to the Massachusetts court was 
whether the transfer was one which was legally binding on 
the transferor, and not whether it was designed to limit a 
spouse's elective rights.  This argument was espoused in 
the case, Kerwin v. Donaghy.11 Though Massachusetts 
adopted the New York rule prospectively in the case of 
Sullivan v. Burkin,12 several states adhere to the old 

                                                           
 
9
 Id.  

 
10

 Newman v. Dore, 9 N.E.2d 966, 969 (N.Y. 1937). 
 
11

 Kerwin v. Donaghy, 59 N.E.2d 299 (Mass. 1945) abrogated by Sullivan v. Burkin, 460 N.E.2d 
572 (Mass. 1984). 
 
12

 Sullivan v. Burkin, 460 N.E.2d 572 (Mass. 1984). 

https://www.law.cornell.edu/uniform/probate
https://www.law.cornell.edu/uniform/probate
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Massachusetts rule.  
 
The issue has been before the Kentucky courts several 
times. The two decisions which are most cited are from 
1930 and 1934;13 these cases have been distinguished on 
occasion but never overruled. In both cases, it was held 
that if sufficiently proven, a declaration of trust was valid, 
the property was not part of the decedent's estate, and the 
surviving spouse has no interest therein. 
 
The case of Harris v. Rock raises serious doubt whether 
Kentucky would allow a settlor to block a spouse's right to 
take the elective share by placing assets in a revocable 
living trust.14 The court indicated that absent an agreement 
of the parties, a disposition of property with the intent to 
defeat the right of dower creates a presumption of fraud 
upon the surviving spouse. 
 
Whether making the spouse a party to the trust agreement 
will serve as sufficient "agreement" remains to be 
answered. The Massachusetts court in Sullivan also 
reserved the question of whether it would make a 
difference if the spouse consented to the creation of the 
trust. 
 
The Kentucky cases seem to indicate that there may be 
some percentage or amount that, if left other than to the 
surviving spouse, may trigger the "presumption of fraud." 
Recent cases have also considered whether to and to 
what extent engaged persons acquire dower rights.15 The 
trend in cases such as Harris and Mathias appears to be 
centered upon what the spouse-to-be knew and consented 
to. Some courts have acknowledged the legitimacy of 
leaving some assets to children, while others seem 
concerned only with the surviving spouse. There is also the 
issue of whether outright gifts made to children or others 
over the course of years can be brought back into the 
estate for consideration as to the spouse's elective share. 
Arguments are also being made that IRAs, insurance 
proceeds, annuities, and other "non-probate" assets 
should be added in the estate when determining the value 
of the elective share. 

 

                                                           
 
13

 DeLeuil's Ex'rs v. DeLeuill, 74 S.W.2d 474 (Ky. 1934); Ginn's Adm'x v. Ginn's Adm'r, 32 S.W.2d 
971 (Ky. 1930). 
 
14

 Harris v. Rock, 799 S.W.2d 10 (Ky. 1990). 
 
15

 Mathias v. Martin, 87 S.W.3d 859 (Ky. 2002). 
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7. Revocable trust myths. 
 

Many settlors seek a revocable living trust in order to avoid the 
perceived expense and delays of probate. Legal "form" companies 
and even some attorneys use so-called canned forms, some sold 
at bargain prices and some sold at outrageous prices, in an 
attempt to play upon certain probate fears of the general public. 
Many people are wrongly led to believe that a revocable living 
trust can avoid taxes, Medicaid, or avoid the expense of 
transferring assets of a decedent. These companies and/or 
attorneys are nowhere to be found, when the settlor dies, to 
answer why all of their hollow promises do not come true. 

 
a. Myth #1: Probate avoidance. 

 
Many beneficiaries are surprised to learn that just having a 
revocable living trust does not simply in itself avoid 
probate. They believe that the very existence of the trust 
means that all assets, no matter the title, will avoid 
probate. Of course this is not correct. Only assets titled in 
the name of the revocable trust or assets that have the 
revocable living trust as a beneficiary will avoid probate. 
 
Even when a client understands that in order to avoid 
probate the title or beneficiary designation needs to reflect 
the trust, some assets may still come in the name of the 
decedent and require probate. Good examples of those 
assets are tax refunds, Medicare supplemental insurance 
refunds, unclaimed property from the state, and refunds for 
cancellation of utilities, cable, phone bills, etc. 

 
b. Myth #2: Avoidance of creditors and Medicaid. 

 
Revocable trusts are generally grantor trusts. This means 
that while the settlor is living, the trust is not a separate 
entity from the grantor. It is frustrating that so many believe 
that by having a revocable trust that creditor obligations will 
disappear; they do not.  More frustrating is the belief that 
placing assets in a revocable trust somehow has the 
magical result of erasing the accumulation of assets taken 
into consideration for the application of benefits for nursing 
home payments under Medicaid. Of course, a settlor's 
assets in a revocable trust are counted as resources and 
assets for determining eligibility. 

 
8. Revocable trust practice points. 

 
a. Limitations period. 

 
When an attorney is engaged to assist with the 
administration of a revocable trust for a decedent, it is 
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prudent to immediately mail a notice and copy of the trust 
to all beneficiaries in order to start the ninety-day clock. 
Otherwise, it is possible that the trustee disburses all 
assets prior to the two year time period leaving a 
limitations period open. A sample Notice is attached as 
Appendix A. 

 
b. Execution of revocable trust document. 

 
Although there does not appear to be controlling authority 
with regard to execution of a revocable living trust, it is a 
good idea for the execution of a revocable living trust to be 
made using the same requirements as are required for 
signing a will such as in the presence of at least two 
unrelated witnesses and a notary. 
 
Other states may require witnesses to a revocable living 
trust under the theory that they are testamentary in nature. 
If the settlor establishes a different domicile during his or 
her lifetime, it may be important to meet the requirements 
of the new state notwithstanding a Kentucky choice of law 
provision.  It may also be important if the trust is to own 
real property in another state that requires witnesses. So, 
it seems prudent to execute a revocable living trust as if it 
is a testamentary document. 

 
c. Funding. 

 
Under Kentucky's Uniform Testamentary Additions to Trust 
Act, KRS 394.076, the trust does not have to be funded 
when created and can be partially or totally funded at 
death.16 However, as a precaution, upon execution of the 
trust, consider funding the trust with at least a nominal 
amount (for example, $1.00). 
 

C. Joint Revocable Living Trusts 
 

A joint revocable living trust is a trust document usually entered into by 
spouses in lieu of having a revocable living trust for each individual. 
Typically, the spouses serve as co-trustees with the surviving spouse as 
the sole trustee upon the death of the first spouse. Upon the death of one 
spouse, there is often a division of the assets and sometimes (depending 
on various reasons) some portion of the trust becomes irrevocable as to 
certain assets. If not done under the proper circumstances, these types of 
trusts may create problems and unintended consequences for surviving 
spouse's ability to transfer assets. However, under the right 
circumstances, it can be useful. 

 

                                                           
16

 See Cummings v. Pitman, 239 S.W.3d 77 (Ky. 2007) overruled on other grounds by Caesars 
Riverboat Casino, LLC. V. Beach, 336 S.W.3d 51 (Ky. 2011). 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=36243
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IV. BASICS OF "OTHER" TRUSTS 
 

A. Irrevocable Trusts 
 

When a settlor creates an irrevocable trust, the objective is to transfer the 
assets from the settlor to achieve a goal or goals. The scope of these 
trusts is too comprehensive for this article; however, note that a common 
type of irrevocable trust is an insurance trust. For irrevocable insurance 
trusts, typically the goal is to take the death proceeds out of the gross 
estate of the settlor for Federal Estate tax purposes and also to add 
liquidity. 

 
B. Miscellaneous Types of "Other" Trusts 

 
1. Special needs trusts.  

 
A "special needs person" means a person who, by reason of his or 
her disability, qualifies as a disabled individual under 42 U.S.C.A. 
§1396p. Often the disability allows for eligibility for Medicaid, 
Supplemental Security Income (SSI), or other state medical 
assistance programs. KRS 387.855 to KRS 387.910 set forth the 
procedures to be followed to create a "special needs trust" in order 
to receive assets of a special needs person or another person on 
behalf of the special needs person.17 

 
In general, there are two types of special needs trusts that an 
attorney needs to be made aware of: (1) a third party special 
needs trust is set up to be funded with assets of a person who is 
not disabled;18 and (2) a self-settled special needs trust is a 
trust set up with the assets of the disabled person.19 There are 
several differences between the two types; however, the primary 
difference is the remainderman designation. In a self-settled trust, 
generally the government is the remainder beneficiary and in a 
third party trust, it is normally the family members of the person 
whose assets funded the trusts. 

 
2. Charitable trusts.   

 
There are many types; some of the basics are: 

 
a. Charitable Lead Unitrust (CLUT).   

 

                                                           
17

 KRS 387.855 to 387.910 
 
18

 See §8:62. Third-party special needs trust, 23 Kentucky Practice Series, Kentucky Elder Law 
§8:62. 
 
19

 See §8:61. First Party special needs trust, 23 Kentucky Practice Series, Kentucky Elder Law 
§8:62. 

https://www.law.cornell.edu/uscode/text/42/1396p
https://www.law.cornell.edu/uscode/text/42/1396p
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40233
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40243
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40233
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40243
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A CLUT is a split-interest trust with a charity being entitled 
to a stream of payments for a period of time with the 
balance at the end of the term being paid to your family. 
So, for example, the CLUT may provide for a 5 percent 
payment to a specific charity and/or to a private foundation 
the person creates or that already exists for twenty years 
at which time the trust terminates and it is held in trust for 
the settlor's family or is distributed to the settlor's family. 
Part of this is a charitable gift, and that part qualifies for a 
charitable deduction for Federal Estate Tax purposes. 

 
b. Charitable Remainder Unitrust (CRT).  

 
This is also a split interest trust and it is the reverse of a 
CLUT discussed above. In the case of a CRT, payments 
may be made to settlor and/or his or her spouse for a term 
of years or their lifetimes. At the end of the term or their 
lives the remainder is paid to a charity such as a 
foundation and/or a specific charity. Part of this also 
qualifies for the Federal Estate Tax deduction and if done 
during life can result in an income tax deduction. 
 

c. Charitable foundation.  
 
A charitable foundation ("Foundation") is designed as what 
is known as a private foundation and it applies for tax-
exempt status under Internal Revenue Code (IRC) 
§501(c)(3). In order to enjoy tax-exempt status under IRC 
§501(c)(3), an application for exemption has to be made to 
the Internal Revenue Service. Once granted, this will 
ensure that gifts to the Foundation are tax deductible and 
also ensure that the income earned by the Foundation is 
tax-exempt. Clients can make outright transfers to the 
Foundation, name it as beneficiary of an IRA, and name it 
to receive the remainder of the CLUT at the end of its 
terms. 

 
Under the rules that apply to private foundations, the 
Foundation must distribute at least 5 percent of the 
approximate fair market value of the Foundation's assets 
as of the first business day of the year. 

 
3. Pet trusts. 

 
Under KRS 386B.4-80, a trust can be created for the benefit of a 
living pet or pets. 

 
  

https://www.law.cornell.edu/uscode/text/26/501
https://www.law.cornell.edu/uscode/text/26/501
https://www.law.cornell.edu/uscode/text/26/501
https://www.law.cornell.edu/uscode/text/26/501
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43093
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V. DRAFTING A TRUST 
 

At the very least, when drafting a trust, consider the following drafting elements: 
 

     Distribution of income 
     Distribution of principal 
     Trust termination 
     Provide for what happens if a beneficiary dies before termination 
     Payment of funeral and last illness 
     Powers of appointment 
     Allowance or disallowance of Uniform Trust Code modification 
     Designation of trustee and successor trustee 
     Advisory Committee 
     Payment of taxes and creditors 

 
VI. MODIFYING A TRUST 
 

A. Trust Decanting  
 
A decanting power is a power of appointment held by a trustee who can 
exercise his or her power to take assets out of a trust and place them into 
a new trust with different provisions.  KRS 386.175 is the statute that 
controls this.20 This is a complex process.21  

 
B. Uniform Trust Code Modification  

 
There are many different mechanisms for modification of a trust under the 
UTC, including: 

 
1. KRS 386B.4-100. 
 
2. KRS 386B.4-110 (by consent).22  
 
3. KRS 386B.4-120 (unanticipated circumstances). 
 
4. KRS 386B-4-140 (uneconomic trust). 
 
5. KRS 386B-4-160 (to achieve Settlor's tax objectives). 

 
VII. TERMINATING A TRUST 
 

A. A Trust Can Terminate by Its Provisions, by Agreement, or by the Court. 
 

  

                                                           
20

 KRS 386.175. 
 
21

 See Jeffrey Dible, The New Decanting Statute (40
th
 Annual Midwest-Midsouth Estate Planning 

Inst. July 2013). 
 
22

 Does not apply to special needs trusts or charitable trusts.  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=43166
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43095
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43096
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43097
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43099
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43101
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43166
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B. UTC Provisions for Termination include:  
 
1. KRS 386B.4-100. 
 
2. KRS 386B.4-110 (by consent).23  
 
3. KRS 386B.4-120 (unanticipated circumstances). 
 
4. KRS 386B-4-140 (uneconomic trust). 
 
5. KRS 386B-4-160 (to achieve Settlor's tax objective). 

 
VIII. TAX ISSUES FOR TRUSTS 
 

A. While the Settlor Is Living 
 

1. Federal.  
 
By definition, a revocable living trust is revocable; therefore, 
during the settlor's life the taxable income of the trust is taxable to 
the settlor pursuant to IRC §676. As a general rule, for federal 
income tax reporting a revocable living trust is ignored and it does 
not file a tax return (Form 1041). If the settlor and/or the settlor's 
spouse is the trustee or are co-trustees, then an EIN is not 
required and the settlor's Social Security number may be used. If, 
for example, a bank is the sole trustee then an EIN is needed and 
a Form 1041 must be filed with the IRS with a schedule attached 
to the Form 1041 identifying the income, deductions, credits, and 
the settlor's name, address, and Social Security number. There 
are alternative methods of reporting under Treas. Reg. 1-671-
4(a).24  

 
The holding period of any assets transferred to a revocable living 
trust is tacked to the settlor's holding period. 
 
Holding a settlor's principal residence in a revocable living trust 
does not preclude the use of the §121 exclusion of gain on the 
sale of the principal residence.25  

 
2. State.  

 
The income from a revocable living trust is taxable to the settlor 
for Kentucky income tax purposes under KRS 141.010(9), which 
incorporates the federal income tax rules. 

                                                           
 
23

 Does not apply to special needs trusts or charitable trusts. 
 
24

 Treas. Reg. 1-671-4(a) and instructions to Form 1041. 
 
25

 Treas. Reg. 1.121-1(c)(3)(i). 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=43095
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43096
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43097
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43099
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43101
https://www.law.cornell.edu/uscode/text/26/676
https://www.law.cornell.edu/uscode/text/26/121
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43401
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B. Trust Income after Settlor's Death 
 

Once a trust is irrevocable or if the settlor is not one and the same as the 
trustee, then a trust must file an IRS 1041 Tax Return. 
 
Trusts are taxed on a calendar year (January 1-December 31), just like 
an individual. Note that trust income tax brackets are significantly different 
than an individual. For 2016, a trust need only earn $12,400 in income to 
be taxed at the highest tax rate of 39.6 percent. Compare this with an 
individual which must earn $415,050 to be in the same tax bracket. 
 
Practitioner Pont: If an attorney is representing a trustee and that trustee 
has a discretionary power to disburse income, consider whether a trustee 
should distribute the income. For example, if the trust has $15,000 in 
income to disburse, the top tax rate would be 39.6 percent; however, if 
the income is distributed to the beneficiary whose income is less than 
$37,000, then the distribution of income to the beneficiary will result in tax 
bracket of approximately 25 percent. 

 
C. Federal Estate Tax and Kentucky Inheritance Tax 

 
The assets owned by a revocable living trust will probably be included in 
the settlor's taxable estate for federal estate tax purposes because of 
settlor's retention of interest, control of the trust, and/or the power to 
revoke the trust. The two Internal Revenue Code Sections that primarily 
cause such inclusion in the settlor's estate are IRC §2036 relating to 
transfers with retained life estates and IRC §2038 regarding revocable 
transfers. 
 
Section 2203 of the IRC provides that an "executor" for estate tax 
purposes is either the individual appointed to serve as executor or 
administrator, or, if no one is appointed, is "any person in actual or 
constructive possession of any property of the decedent." When no 
executor is appointed because all assets have been transferred to a 
revocable living trust, it would appear the trustee of the trust would be 
considered the executor for purposes of preparing tax returns and making 
elections. The IRS has ruled in several private letter rulings that this is the 
case. 

 
A revocable living trust will be included in a settlor's estate for Kentucky 
inheritance tax purposes for the same reasons: 

 
1. Transfers taking effect at death; 
 
2. Transfers with retained life interest; 
 
3. Revocable transfers in trust; 
 
4. Transfers within three years of death (KRS 140.020). However, 

the proceeds of an insurance policy payable to an inter vivos trust 

https://www.law.cornell.edu/uscode/text/26/2036
https://www.law.cornell.edu/uscode/text/26/2038
https://www.law.cornell.edu/uscode/text/26/2203
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28974
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are not included in the insured's estate for Kentucky inheritance 
tax purposes.26  
 

D. Postmortem Income Tax 
 

Use of a revocable living trust may mean giving up the opportunity for 
some post-mortem income tax planning which would have been available 
had the trust not been created. An estate's personal exemption is higher 
than a trust's,27 an estate can elect a fiscal year whereas a trust cannot,28 
and an estate is exempt from paying estimated taxes during its first two 
years. 
 
In 1997, Congress recognized the differences in income tax treatment 
between an estate and a revocable living trust and enacted §645 of the 
IRC, allowing a decedent's revocable living trust to be treated as part of 
his estate for a specified period of time. The election must be made by 
both the executor and the trustee, and once made is irrevocable. The 
election is effective from the date of the decedent's death until two years 
after his death if no estate tax return is required or until six months after 
the final determination of estate tax liability, if an estate tax return is 
required. IRC §645(c) requires the election be made no later than the 
time required for filing the income tax return of the estate for its first 
taxable year, taking into account any extensions.  The election is made 
on Form 8855. 

 
IX. TRUSTEE ISSUES 
 

A. Compensation 
 

A trustee is entitled to a reasonable fee.29 A corporate trustee normally 
will not accept a trust under a particular size. Clients should discuss fees 
and services with potential trustees as part of the process of selecting the 
appropriate trustee for a particular trust. Most corporate trustees will have 
a minimum annual fee that will make it uneconomical for it to serve as 
trustee for trusts under a certain size. Again, this minimum fee will vary 
depending on services and expertise offered. 

 
B. Qualified Trustees 

 
A trustee should be a person or entity who comprehends the investment 
requirements, tax requirements, and who has the skill and temperament 
to administer the trust in a manner consistent with the law and the 
expectations of the settlor. 

                                                           
26

 KRS 140.030. 
 
27

 IRC §642(b). 
 
28

 IRC §645(a). 
 
29

 KRS 386B.7-080. 

https://www.law.cornell.edu/uscode/text/26/645
https://www.law.cornell.edu/uscode/text/26/645
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28975
https://www.law.cornell.edu/uscode/text/26/642
https://www.law.cornell.edu/uscode/text/26/645
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43120
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APPENDIX A 

 

JANE DOE, TRUSTEE 
111 Main Street 

Mainstreet, KY 12345 
 
 

 

May 2, 2016 
 
 
Joe Beneficiary  
1234 Noway Ave. 
Mainstreet, KY 12345 
 

 
RE: NOTICE OF RIGHTS TO CONTENT VALIDITY OF REVOCABLE TRUST 

 

 
Dear Joe: 
 

Bob Doe died a resident of Mainstreet, Kentucky on January 1, 2016.  As part of 
estate planning, Bob created the Bob Doe Revocable Trust dated August 10, 2003 
("Trust").  As of the date of Bob's death, the Trust became irrevocable.  You are a 
beneficiary of the Trust. 
 

I am the Trustee of the Trust. Pursuant to Kentucky Revised Code ("KRS") 
386B.6-040, enclosed is a copy of the Trust.  You have ninety (90) days to object 
from the date that you receive this letter to contest the Trust provisions.  If you do 
not object within ninety days, the limitations in KRS 386B.6-040 are waived by you and 
you shall be barred from contesting the content of the Trust.  A copy of KRS 386B.6-
040 is attached hereto. 
 

Should you choose to contest the Trust, you would do so by notifying me in 
writing at the following address: 
 
Jane Doe, Trustee  
111 Main Street 
Mainstreet, KY 12345 
 

Very truly yours,  

Jane Doe, Trustee 

 

Enclosures: ___  Trust Document  

  ___  KRS 386B.6-040 
 
 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=43112
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43112
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43112
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43112
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43112
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TAX LAW 101 
Kentucky Bar Association Taxation Law Section 

 
 
I.  CHOICE OF BUSINESS ENTITY 

 
Making the correct choice of business entity is an important first step in starting a 
new business or taking an existing business to the next level. The right choice 
can help a business be a success. The wrong choice can have a negative 
business and tax impact and take dollars out of its owners' pockets. Obtaining 
competent legal and tax planning advice at the outset can be a crucial part of the 
business-formation process. 
 
There are various business, tax, and regulatory issues that need to be 
considered in connection with the choice of entity, and there is no one-size-fits-all 
choice. Issues that business owners should consider include: 

 

 How do you protect personal assets from the business's liabilities and 
bankruptcy?  

 

 How do you protect the business from its owner's liabilities and 
bankruptcy? 

 

 How do you minimize income taxes at the entity and owner levels? 
 

 What are the owners' commitments of time and money to the business? 
 

 How should the business be managed? 
 

 What restrictions should there be on owners selling their equity interests? 
 

 Are there regulatory reasons to select one type of business entity over 
another? 

 
A. Single-Owner Entity Choices  

 
There are several entity choices available for the sole owner of a 
business: 

 

 Sole proprietorship. 

 Limited liability company. 

 S corporation. 

 C corporation. 
 

We generally recommend the use of a limited liability company or S 
corporation for most single-owner businesses. 
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1. The sole proprietorship.  
 
An individual operating a business without a separate entity is a 
sole proprietor. Income is reported on a Schedule C to the 
individual's 1040 income tax return, using the individual's Social 
Security number. The sole proprietorship's best feature is its 
simplicity; you don't file any organizational instrument with a 
secretary of state unless you plan on using a name other than 
your individual name. For example, if Jack Smith operates Blue 
Sky Pizza as a sole proprietorship, he would need to make an 
assumed name filing with the secretary of state's office. There are 
usually additional state and local licenses and tax filings that also 
need to be made.  

 
The principal drawback of the sole proprietorship is that owners 
are not protected from the liabilities and obligations of the 
business. The individual owner is personally liable for the 
performance of all business contracts.  A debt of the business is a 
debt of its individual owner. 

 
2. Limited liability companies.   

 
A limited liability company ("LLC") is an entity that is formed and 
operated under state laws. The LLC can have a single-owner and 
be "disregarded" for tax purposes. For federal tax purposes, an 
entity that is disregarded for tax purposes is treated as not 
separately existing; the individual would show the LLC's income 
on a Schedule C just as he or she would for a sole proprietorship. 
LLCs, like each of the other entities discussed here, may be 
treated differently for state and local tax purposes, so these state 
and local laws must always be separately considered as a part of 
the choice of entity process. A disregarded LLC can use the 
Social Security number of its individual owner or obtain a separate 
EIN number, if it has employees or a number is required for state 
or local regulatory or tax reasons. 

 
The principal benefit of using a single-owner LLC is that the LLC 
form protects, by statute, its owners from the LLC's liabilities and 
obligations, just as a corporation protects shareholders from 
business liabilities and obligations. The reality is that lenders, 
landlords, and others may require individuals to personally 
guarantee the LLC's debts and obligations, but trade and 
judgment creditors will have a more difficult time making the LLC's 
owner responsible for the LLC's liabilities if the owner is willing to 
walk away from the business in an extreme situation. 

 
With only one owner, you don't need to worry about management, 
buy-sell, or economic sharing issues, but remember that if you 
bring in a second owner, all of these issues should be addressed 
at the outset, before you admit the additional owner. The 
formation of the LLC requires the filing of Articles of Organization 
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with the secretary of state. Although not required by state laws, 
there should be a written operating agreement setting forth the 
relationship between the sole owner and the LLC.  The existence 
of the agreement may assist in avoiding a "piercing of the entity 
veil" argument if the LLC's assets are insufficient to pay its 
liabilities. 

 
3. S corporations.  

 
S corporations are business corporations formed and operated 
under state laws. The S corporation is a normal state-law 
business corporation that enjoys a special tax status as a result of 
making a timely election with the IRS. S corporations are not 
generally taxed at the entity level; the income and loss passes 
through to its shareholder(s), who report it on their individual 
income tax returns. S corporations are sometimes taxed differently 
for state and local tax purposes, so this should be carefully 
considered in the planning process. 

 
The S corporation affords its sole shareholder the same liability 
shield as the LLC. The S corporation requires the filing of a 
separate tax return, in contrast to the "disregarded" LLC, which 
increases annual costs. On the other hand, the S corporation may 
have some useful tax benefits. The S corporation's separate tax 
return may increase flexibility in offsetting expenses against 
income on the return. Also, if the business generates income 
through the services of employees or invested capital, rather than 
merely the labor of the sole owner, then the owner can pay him or 
herself a reasonable salary and take the balance as a shareholder 
distribution. Business income distributed to shareholders is not 
subject to self-employment taxes, which can amount to a 
substantial saving. Avoiding self-employment taxes on 100 
percent of the business' income is not possible if a disregarded 
LLC or sole proprietorship format is used.  

 
Corporations are formed by filing the Articles of Incorporation with 
the secretary of state. As in the case of other entity choices such 
as the LLC or limited partnership, you aren't required to form the 
corporation in the state where the business has its principal office. 
In some cases, forming the corporation in Delaware, Nevada, or 
another state may be appropriate for tax or business reasons, the 
discussion of which is beyond the scope of this paper but is often 
well worth exploring. 
 

4. C corporations.  
 
C corporations are business corporations formed and operated 
under state laws. The difference between the C corporation and 
the S corporation is that a C corporation is taxed separately. 
Dividends passed through to shareholders are not deductible to 
the corporation, which creates in many situations an unfavorable 
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double tax regime. In some situations, the C corporation works 
because income is "zeroed out" through the payment of 
compensation; but in most instances, at least in the early life of a 
business owned by individuals, the S corporation is preferable 
from a tax standpoint as it results in a lower overall tax liability. 
The S corporation form is not available for banks and insurance 
companies and may not be preferable, for regulatory reasons, for 
certain other business activities. C corporations are more often 
seen where there are multiple owners, including non-individual 
investors. 

 
B. Multiple-Owner Entity Choices  

 
The following entity choices are available for multiple owners: 
 

 General partnership 

 Limited partnership 

 Limited liability company 

 S corporation 

 C corporation 
 

We generally recommend the use of an LLC, or in some limited situations 
the S corporation, for most multiple-owner businesses. If transferring 
family investment assets between generations is the goal, we usually 
recommend the use of LLCs or limited partnerships. 
 
1. General partnership.  

 
Two or more persons (can be a mixture of individuals and entities) 
can form a general partnership by simply engaging in a common 
enterprise and sharing profits and losses. A general partnership or 
joint venture, if the enterprise involves a single activity, can be 
created without any filing with the secretary of state and is 
governed by a state's general partnership laws. Most general 
partnerships are governed by a partnership agreement outlining 
the owners' economic, management, and ownership relationship. 

 
General partnerships are generally taxed as partnerships for tax 
purposes, which means that the entity is not separately taxed and 
the income passes through to the partners, who report it on their 
individual returns.  
 
Under state laws, general partners are individually liable without 
limitation for the contract and tort debts and liabilities of their 
general partnership. The absence of a liability shield makes the 
general partnership an unattractive choice unless there are 
compelling specific business or regulatory reasons to select the 
general partnership over the LLC. 
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2. Limited partnership.  
 
The limited partnership is an entity formed and operated under 
state laws. Every limited partnership has at least one general and 
limited partner, and the entity is generally taxed as a partnership 
for federal income. The difference between the general and limited 
partnership is that limited partnerships have limited partners who 
are shielded from the debts and liabilities of the business, unless 
they step over the line in terms of participation in business 
operations, which is something addressed in the limited 
partnership laws. General partners, however, are fully liable for 
the entity's debts and liabilities. Although the general partner can 
be a corporation or LLC that has its own liability shield, there must 
be a compelling reason to select the limited partnership over the 
LLC form, as all LLC members are shielded from liability and both 
usually enjoy the benefits of partnership classification for tax 
purposes. 

 
The principal use for the limited partnership is to serve as a 
vehicle for transferring family investment wealth (we generally 
recommend the LLC over the limited partnership) or where the 
business activities involve investing in equities or other passive 
investments – i.e., the general partner runs the investment fund 
and the limited partners are passive investors. Limited 
partnerships are also useful entities for structuring investments in 
gas drilling businesses, as general partners are entitled to deduct 
intangible drilling and development costs. Once these expenses 
are incurred and written off in the year the wells are drilled, the 
general partners convert into limited partners for subsequent 
operating years. 

 
3. Limited liability companies.  

 
LLCs are entities formed and operated under state laws. LLCs 
were created in order to combine the favorable features of the 
corporation's owner liability shield with the flexibility of the 
partnership from a tax standpoint. This makes the LLC the ideal 
choice of entity for many early stage businesses.  

 
The formation of an LLC requires the filing of Articles of 
Organization, and most LLCs with multiple members will have a 
contract among the owners, called an "operating agreement," 
which governs most economic, ownership, and management 
issues – i.e., who puts what money or services into the LLC, the 
sharing of profits and losses, management, and buy-sell rights 
and restrictions. There is a great deal of flexibility available in 
selecting the form of management for an LLC; the management 
style can follow the corporate form with a board of directors and 
officers or mimic a limited partnership, with a manager and 
passive members, or most anything in between.  
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LLCs with multiple members are generally taxed as partnerships, 
which is usually favorable as there is only one level of taxation. 
The rules of partnership taxation generally allow the entity to be 
formed and liquidated tax free, and permit the tax-free distribution 
of property. The rules are also flexible with respect to allocating 
taxable income, losses, and cash among the LLC's members to 
reflect their economic deal. There are no limitations on who can 
be an LLC member for other tax purposes. This flexibility contrasts 
with the strict S corporation rules regarding eligible shareholders 
(basically only individuals and certain trusts) and allocation of tax 
items and cash (limited to a per-share basis). There is a price 
associated with the LLC's favorable tax features; partnership 
taxation is complicated and professional advice is highly 
recommended to navigate through the tax planning and return 
filing. 
 
One tax issue that must in many cases be addressed is the impact 
of self-employment taxes on the choice of entity structure. If the 
LLC is the entity of choice, but the LLC's activities will generate 
trade or business income (versus rents or other passive income), 
in many cases it will make sense to create a "hybrid" structure with 
a corporation serving as the manager. Any LLC owners who will 
be providing services to the LLC would work for the corporate 
manager and provide those services through a management 
arrangement between the corporate manager and the LLC. If the 
hybrid structure is adopted, all of the income of LLC members 
should be excluded from the scope of self-employment income; 
the compensation of the LLC members who are working for the 
corporate manager would be subject to social security taxes. 

 
4. S corporation.  

 
S corporations are business corporations formed and operated 
under state laws. As discussed above, corporations that make the 
necessary S election filing with the IRS can enjoy favorable pass-
through tax treatment, but in return, the S corporation has multiple 
members, management and ownership issues that are addressed 
through the bylaws and shareholders agreement. Careful attention 
should be paid to restricting the transfer of shares to shareholders 
who would be "ineligible shareholders" for tax purposes and 
terminate the corporation's S election.  

 
The S corporation can be a good choice where all of the entity's 
income is earned income and the owners are individuals. S 
corporations are less favorable choices if the assets of the 
business are expected to appreciate, since distributing those 
assets to owners or otherwise taking them out of the corporate 
form would trigger taxation. The S corporation form does facilitate 
planning to minimize self-employment taxes through the payment 
of reasonable compensation and the distribution of the remaining 
profits as shareholder dividends. The S corporation's inflexibility 
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with respect to allocations of tax items and cash distributions (i.e., 
must be on a per-share basis) makes it a less favorable choice 
than the LLC in many situations. Also, while it is possible to issue 
LLC equity to a service provider in exchange for past or future 
services without immediate taxation, this same flexibility is not 
generally available if the S corporation form is selected. 

 
5. C corporation.  

 
C corporations are business corporations formed and operated 
under state laws. Because C corporations are taxed at the 
corporate level and then again at the shareholder level on 
distributions, many closely-held businesses elect to operate 
through entities taxed as partnerships (e.g., LLCs) or S 
corporations instead of C corporations. Many venture capital or 
tax-exempt investors, however, will demand that a business 
operate in C corporation form. Typically, these investors are 
issued preferred stock and expect to make their profits through the 
sale of the stock and fees. An attempt should be made during the 
life of a business to balance the desire for minimizing taxes with 
the realities of raising capital for business growth. In some cases it 
makes sense to structure a venture capital investment through an 
LLC format that mimics the traditional corporation preferred stock 
investment. 
 

II. ADDITIONAL CHOICE OF BUSINESS ENTITY ANALYSIS 
 

Making the correct choice of business entity is an important first in starting a new 
business or taking an existing business to the next level. The right choice can 
help a business be a success. The wrong choice can have a negative business 
and tax impact on a business and take dollars out of its owners' pockets. 
 
A. Single Equity Owner Entity Alternatives 

 
1. Sole proprietorship. 
 
2. Limited liability company (disregarded entity for tax income tax 

purposes). 
 
3. S corporation. 
 
4. C corporation. 
 

B. Multiple Equity Owner Entity Alternatives 
 

1. General partnership. 
 
2. Limited partnership. 
 
3. Limited liability company (partnership for income tax purposes). 
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4. S corporation. 
 
5. C corporation. 
 

C. Choice of Entity Analysis (eliminating the sole proprietorship, the general 
partnership, the registered limited liability partnership, and the limited 
partnership) 

 
1. Protecting equity owners from business liabilities, selecting an 

entity that will provide an adequate shield against liabilities, and 
obligations of a business are key planning issues. 

 
a. Entities that provide no liability shield: 

 
i. Sole proprietorships: actually not an entity, but a 

poor method of conducting business if liabilities or 
obligations are any concern. Simplicity of method of 
conducting business generally not outweighed by 
liability concerns. [Eliminated from further 
consideration] 

 
ii. General partnership: a poor choice for conducting 

business in today's litigious environment. This 
entity has fallen out of favor with the introduction of 
the LLC. [Eliminated from further consideration] 

 
b. Entities that provide a partial liability shield: 

 
i. Registered limited liability partnership: provides 

shield against tort liability, but no shield against 
contract liability. A poor choice in comparison to the 
LLC. [Eliminated from further consideration] 

 
ii. Limited partnership: the limited partners are 

shielded from liability, but not if they participate in 
management. General partners have unlimited 
liability. Eclipsed by the LLC for business entities. 
Still widely used for wealth transfer planning and for 
venture capital transactions. Could make a come-
back if additional state or local level taxes imposed 
on LLCs. [Eliminated from further consideration] 

 
c. Entities that provide full liability shield: 
 

i. Limited liability company. 
 
ii. S corporation. 
 
iii. C corporation. 
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2. Pass-through tax treatment: In most circumstances, pass through 
tax treatment, with its single level of tax at the owner level, will 
result in an overall lower tax burden than the double tax regime of 
the C corporation (taxation at both the corporate level and the 
shareholder level on distributions). 

 
a. S corporations: taxation generally at shareholder level. 
 
b. Limited liability companies: taxation generally at member 

level. 
 
c. State and local taxes: always watch out for state and local 

taxes at entity level for S corporations and LLCs. 
 
d. C corporations – no pass through tax treatment: situations 

where you might consider the C corporation over a pass 
through entity are as follows: 

 
i. Where the entity's equity is to be widely held and/or 

traded on a public equity exchange. 
 
ii. Where there are regulatory limitations on the use of 

a pass-through entity (e.g., insurance underwriter). 
 
iii. Where business plan dictates the retention of 

earnings and a realistic eventual exit strategy 
involving a stock sale. 

 
iv. When the equity owners are other corporations 

entitled to take advantage of favorable dividend 
deductions or consolidated return treatment. 

 
v. Where you can zero out income annually. 

 
D. S Corporation Problems  
 

There are several significant limitations on the ability to use the S 
corporation and problems generally with the S corporation which need to 
be taken into consideration when making the entity choice. 

 
1. S corporations may not have the following as shareholder: 

 
a. C corporations. 
 
b. S corporations owning less than 100 percent of their stock. 
 
c. General or limited partnerships. 
 
d. Limited liability companies. 
 
e. Nonresident aliens. 
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f. Most trusts other than certain grantor or voting trusts. 
 
These limitations can become significant when a start-up venture 
seeks to attract private investors or venture capitalists have 
entities they want to use for making their investments, which do 
not qualify. There are no limitations on who may own membership 
interests in LLCs classified as partnerships. 

 
2. Number of equity owners limited to 100. There are no similar 

limitations on the number of LLC owners. 
 
3. Only one class of equity permitted (no preferred stock or special 

tax or cash allocations). 
 

a. S corporations may have only one class of stock, with tax 
allocations of loss, profit and cash distributions required to 
be made on a per share basis. Debt satisfying a statutory 
"straight debt safe harbor" will not be reclassified as stock, 
but the remaining pitfalls are enormous. This limitation can 
become significant when a start-up venture deals with 
private investors or venture capitalists who demand royalty 
type payouts, preferred claims on certain assets, or other 
special economic preferences which would cause a 
violation of the single class of stock rule. 

 
b. LLCs classified as partnerships may have a wide variety of 

different classes of equity interests, some of which can be 
the equivalent of preferred stock. Although incentive stock 
options under IRC §422 are not available for use by 
entities classified as partnerships, alternatives are 
available which provide similar deferral benefits. LLCs may 
make "special allocations" of taxable income and tax 
losses, which provides substantial flexibility in structuring 
the economic relationship among LLC owners. 

 
4. No basis for entity-level debt. 

 
a. S corporation shareholders do not receive credit for entity 

level debt. The shareholders must loan the funds to the S 
corporation, and if they do so, they will share the debt on a 
per-share basis. Personal guarantees of S corporation 
debt are insufficient to obtain basis credit. This can be a 
problem when borrowing is done at the entity level and 
losses occur unexpectedly. 

 
b. In contrast to the S corporation shareholder, the LLC 

member receives basis credit for entity level debt under 
IRC §752. 

 

https://www.law.cornell.edu/uscode/text/26/422
https://www.law.cornell.edu/uscode/text/26/752
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5.  Problems with contributing appreciated property tax-free to an S 
corporation. 

 
a. Under IRC §351, contributions of appreciated property are 

tax free only when the contributors own 80 percent of the 
corporation's equity after the contribution. This means that 
a new shareholder coming into an existing corporation may 
well be unable to contribute property tax-free, unless the 
property is already in corporation form (where the 
contributor can take advantage of a tax-free reorganization 
under IRC §368). Watch out for attempts to form a 
corporation and then engage in a tax-free reorganization – 
the IRS may invoke the step transaction doctrine. 

 
b. Contributors of appreciated property to an LLC (whether 

new or existing LLC) generally are able to make those 
contributions on a tax-free basis under IRC §721 (taking 
into account the investment partnership rules under IRC 
§721(b)). 

 
6. Problems with distributing appreciated property tax-free from an S 

corporation. 
 

a. The problem with an S corporation is that appreciated 
property cannot be distributed tax-free from an S 
corporation, unless a divisive reorganization is possible 
under IRC §355. Otherwise, appreciated property that is 
distributed to a shareholder will be treated as being sold by 
the S corporation. This can be a problem when S 
corporation shareholders desire to break up the 
corporation and distribute assets between the two share-
holders. 

 
b. In contrast to the S corporation regime, LLCs generally are 

able to distribute appreciated property without triggering 
tax, but this general rule is subject to a variety of 
exceptions – e.g., if appreciated property is contributed to 
the LLC by one member and is distributed to another 
member within seven years. 

 
7. No inside basis increase for stock purchase.  
 

S corporations have no provision corresponding to IRC §§754 and 
743, which permit the purchaser of an LLC interest to write off LLC 
assets at a stepped up basis, if the IRC §754 election is made. 
 

E. LLC Problems  
 

LLCs have several problems that are absent if the business is operated 
through the S corporation form. 

 

https://www.law.cornell.edu/uscode/text/26/351
https://www.law.cornell.edu/uscode/text/26/368
https://www.law.cornell.edu/uscode/text/26/721
https://www.law.cornell.edu/uscode/text/26/721
https://www.law.cornell.edu/uscode/text/26/721
https://www.law.cornell.edu/uscode/text/26/355
https://www.law.cornell.edu/uscode/text/26/754
https://www.law.cornell.edu/uscode/text/26/743
https://www.law.cornell.edu/uscode/text/26/754
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1. Self-employment tax issue. 
 

a. Income allocated to an LLC member retains its character, 
which means that if the income is trade or business 
income, it retains that character when passed through to 
the LLC member, unless the LLC member is treated as a 
"limited partner" under IRC §1402. It is possible to 
structure an LLC with a manager (a corporate manager 
often is the best choice) and for both non-working LLC 
members and in some cases working LLC members (at 
least on a portion of the income) to avoid self-employment 
taxes. 

 
b. In contrast to the LLC, income allocated to an S 

corporation shareholder is not treated as self-employment 
income. This allows S corporation business owners who 
also work for the business to engage in aggressive self-
employment tax planning. Of course, if they pay 
themselves unreasonably small compensation, then the 
IRS may attack the plan and take the position that a 
greater share of the income should be subject to self-
employment tax. 

 
2. Inability to participate in tax-free reorganizations. 

 
a. LLCs taxed as partnerships are not "corporations" able to 

participate in IRC §368 tax-free reorganizations. This 
places certain limitations on available owner exit 
strategies. If an LLC is converted into a corporation in 
anticipation of participating in a tax-free reorganization, the 
IRS may intervene and invoke the step transaction doctrine 
to attack the tax-free nature of the transaction (arguing that 
the transaction was actually a taxable sale of the LLC's 
assets). 

 
b. In contrast to LLCs, S corporations may participate in tax-

free reorganizations under IRC §368. 
 

3. "Collapsible" entity provisions.  
 

Both corporations and partnerships (i.e., LLCs) have provisions 
that convert capital gains upon the sale of equity interests into 
ordinary income under certain circumstances. 

 
a. The application of IRC §751 to LLCs, however, is much 

more likely to result in a portion of the gain being taxed at 
ordinary rates. IRC §751 taxes at ordinary rates the portion 
of the gain attributable to unrealized receivables and 
substantially appreciated inventory. 

 

https://www.law.cornell.edu/uscode/text/26/1402
https://www.law.cornell.edu/uscode/text/26/368
https://www.law.cornell.edu/uscode/text/26/368
https://www.law.cornell.edu/uscode/text/26/751
https://www.law.cornell.edu/uscode/text/26/751
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b. In contrast to IRC §751, IRC §351 operates only under 
limited circumstances to convert all of the capital gain to 
ordinary income where the corporation was formed or 
availed of principally for the purpose of deriving income 
from ordinary income type assets (and avoiding the 
ordinary income through the sale of the corporation's 
stock). 

 
F.  Management Structure – the Relative Inflexibility of the S Corporation 

 
1. S corporations are relatively inflexible in terms of the available 

management structures. Unless the S corporation is an LLC that 
has made a check the box election, the S corporation will be 
constrained by the requirements of KRS Chapter 271B which 
follows the traditional shareholder/board of directors/officer 
management structure. Of course, this is often the preferred 
structure, and many LLCs are now adopting this "corporate" style 
management structure. S corporations may have voting and 
nonvoting stock. 

 
2. LLCs are flexible when it comes to their management structure –

the LLC Act allows drafters to create by contract (the operating 
agreement) the terms that govern the LLCs operation, including its 
management structure; the only requirement is that the LLC be 
designated as either member or manager managed. Some LLCs 
are managed like general partnerships and others are similar to 
corporations in management structure. LLCs certainly can have 
voting and nonvoting equity classes, like S corporations. 
 

G.  Dissenters' Rights 
 

1. Kentucky corporations must provide their equity owners the right 
to dissent from, and obtain the fair value of their shares, in the 
event of most: 

 
a. Mergers. 
 
b. Share exchanges. 
 
c. Sales of all or substantially all assets. 
 
d. Amendments to articles of incorporation materially 

affecting shareholder rights. 
 
e. Transactions subject to the separate "business 

combination" requirements of KRS 271B.12-200 through 
230. 

 
2. Kentucky's LLC Act has no provision for dissenters' rights which 

must be made available to their equity owners in connection with 
designated transactions. 

https://www.law.cornell.edu/uscode/text/26/751
https://www.law.cornell.edu/uscode/text/26/351
http://www.lrc.ky.gov/Statutes/index.aspx
http://www.lrc.ky.gov/statutes/chapter.aspx?id=38546
http://www.lrc.ky.gov/statutes/chapter.aspx?id=38546
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III.  NONQUALIFIED DEFERRED COMPENSATION AND THE TAX RULES OF 
IRC §409A 
 
A. Key Definitions and Operative Provisions 

 
1.  Nonqualified deferred compensation plan. 
 

A NDQC plan is (1) a plan; that (2) is nonqualified; (3) provides for 
a legally binding right to deferred compensation; and (4) entitles a 
service provider to be paid the deferred compensation. Whether a 
plan is nonqualified or whether a person is a service provider are 
usually straightforward. A nonqualified plan is one that is not a 
qualified benefit plan and does not fall into one of several 
enumerated categories of welfare benefit and foreign plans.1 The 
term "service provider" is broadly defined, covering both 
individuals and entities, and can include employees, independent 
contractors, and directors. The difficult issues tend to revolve 
around what constitutes "the plan" and whether a plan provides for 
a "deferral of compensation" for purposes of §409A.  

 
a. Plan. 

 
A plan includes any agreement, method, program, or other 
arrangement (including one that applies only to a single 
employee, such as an employment agreement) under 
which an employee provides services to his or her 
employer.  Section 409A applies as if separate plans are 
maintained for each employee, so a plan covering twenty 
employees is viewed as twenty separate plans. Plans may 
be unilaterally adopted by the employer or may be 
negotiated or agreed to by the employee.2 The "plan 
aggregation rules" define nine categories of NQDC plans, 
and all amounts deferred under all arrangements of a 
particular category are treated as deferrals under a single 
plan.3 The plan aggregation rules are particularly important 
with respect to initial deferral elections, de minimis 
distributions, and income inclusion due to an operational 
failure of the plan.  

 
b. Deferral of compensation generally.   

 

                                                 
1
 I.R.C. §409A(d)(1); 26 C.F.R. §1.409A-1(a).  For purposes of the foregoing, a "qualified 

employer plan" generally means a retirement plan such as a pension, profit-sharing, stock bonus, 
or section 401(k) plan. 
 
2
 26 C.F.R. §1.409A-1(c)(1). 

 
3
 26 C.F.R. §1.409A-1(c)(2). 

https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/cfr/text/26/1.409A-1
https://www.law.cornell.edu/cfr/text/26/1.409A-1
https://www.law.cornell.edu/cfr/text/26/1.409A-1
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A compensation plan provides for the deferral of 
compensation if (under the terms of the plan and relevant 
facts and circumstances) the employee has a legally 
binding right to compensation that, under the plan's terms, 
is or may be payable in a later taxable year.4  For purposes 
of this definition, a plan provision may constitute a deferral 
of compensation even though the right to payment of the 
compensation is conditioned upon a separation from 
service.5  This general definition of deferred compensation 
is subject to numerous exceptions, which are discussed in 
Section E of this outline.  
  

2.  Requirements for complying with §409A. 
 

To comply with §409A, a NQDC plan must meet requirements 
relating to (i) timely initial and subsequent deferral elections; (ii) 
events permitting payment of amounts deferred under the plan 
and the form of that payment; and (iii) acceleration of payments 
under the plan. These requirements must be met both in the 
written plan document as well as in the actual operation of the 
plan.6  These requirements are discussed in Sections B, C, and D 
of this outline. 

 
3. Effect of noncompliance with §409A.   
 

a. Employee's inclusion in income. 
 
If a NQDC plan fails to meet the §409A requirements 
either in form or operation, the employee will have §409A 
income in the year of the failure: "all compensation 
deferred under the plan for the taxable year and all 
preceding taxable years shall be included in gross income 
for the taxable year to the extent not subject to a 
substantial risk of forfeiture and not previously included in 
gross income."7   
 

b. Voluntary correction programs. 
 
Because of the complexity of §409A, violations commonly 
occur in both plan drafting and operation. Fortunately, the 
IRS offers correction programs that can reduce the §409A 

                                                 
 
4
 26 C.F.R. §1.409A-(b)(1). 

 
5
 26 C.F.R. §1.409A-1(b)(9)(i). 

 
6
 I.R.C. §409A(a)(1)(A)(i).   

 
7
 I.R.C. §409A(1)(a)(1)(A)(i)(II) (emphasis added). The IRS has issued proposed regulations 

addressing how to calculate the amount includible in income under §409A. See Prop. Reg. 
§1.409A-4.   

https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/cfr/text/26/1.409A-1
https://www.law.cornell.edu/cfr/text/26/1.409A-1
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
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penalty-costs that the employee would otherwise bear. 
There are fairly liberal document correction rules in Notice 
2010-6, as modified by Notice 2010-80. Operational 
corrections8 often require §409A income inclusion, but 
generally only in the amount of the error rather than all 
vested compensation deferred under the plan. Under each 
program, a number of technical and reporting require-
ments must be met to obtain relief. 
 

c. Amount included in income. 
 
If a §409A failure occurs, an employee must include an 
amount in income under §409A(a). That amount is equal 
to the present value of the entire amount deferred under 
the plan (or, if aggregated, plans) minus any amounts that 
are subject to a substantial risk of forfeiture and any 
amounts that have previously been included in income. 
This calculation is made as of the end of the taxable year 
in which the failure occurred.9  Present value must reflect 
the time value of money based on actuarial assumptions 
that are reasonable as of the end of the year in which the 
failure occurred. 
 

d. Additional tax and interest. 
 
When an amount is included in income due to a §409A 
failure, the employee must pay (1) normal income tax; (2) 
an additional tax of 20 percent on the amount included in 
income; and (3) as appropriate, interest at the federal 
underpayment rate plus one percentage point.10 
 

4.  Timing of employer's deduction. 
 

Section 409A did not change existing law regarding when an 
employer may deduct payments of compensation for services.  
Under §§83(h) and 404(a)(5), the employer may take a deduction 
in the taxable year in which the employee includes the 
compensation in his or her gross income.  Thus, ordinarily the 
employer may only take a deduction once the compensation is 
actually paid under the terms of the NQDC plan; but when there is 
a §409A violation, the employer may take the deduction in the 
year in which the employee is required to include the 
compensation in income under §409A. 

 

                                                 
 
8
 The operational correction program can be found in Notice 2008-113. 

 
9
 26 C.F.R. §1.409A-4(a)(1)(i). 

 
10

 I.R.C. §409A(a)(1)(B). 

https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/83
https://www.law.cornell.edu/uscode/text/26/404
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/cfr/text/26/1.409A-1
https://www.law.cornell.edu/uscode/text/26/409A
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5. Substantial risk of forfeiture. 
 

The concept of substantial risk of forfeiture (sometimes referred to 
as "vesting") is important throughout §409A. For example, it 
provides an anchor date for applying the short-term deferral rules, 
is the key to permissible payment upon a lapse of the substantial 
risk of forfeiture (where the short-term deferral exception does not 
apply), and is important to application of the severance pay 
exception. For purposes of §409A, an employee's compensation 
is subject to a substantial risk of forfeiture if (1) entitlement to the 
amount is conditioned on (a) the future performance of substantial 
services by any person; or (b) the occurrence of a condition 
related to a purpose of the compensation; and (2) the possibility of 
forfeiture is substantial.11 

 
B. Deferral Elections 

 
1. Initial deferral elections.  

 
There are three general rules regarding the timeliness of an 
employee's initial deferral election under a nonqualified deferred 
compensation plan.   
 
a. General rule. 

 
In general, an employee may elect to defer compensation 
for services performed during an employee's taxable year 
only if the election is made and becomes irrevocable 
before the beginning of the year in which the 
compensation is earned.12   

 
b. First year of eligibility. 

 
In the first year in which an employee becomes eligible to 
participate in a NQDC Plan, the employee's initial deferral 
election may be made within thirty days after the employee 
becomes eligible to participate in such plan; this type of 
election only applies with respect to compensation paid for 
services performed after the election.13 

 
c. Special rule for performance based compensation. 

 

                                                 
 
11

 I.R.C. §409A(d)(4); 26 C.F.R. §1.409A-1(d)(1). 
 
12

 I.R.C. §409A(a)(4)(B)(i); 26 C.F.R. §1.409A-2(a)(1), (3). 
 
13

 I.R.C. §409A(a)(4)(B)(ii); 26 C.F.R. §1.409A-2(a)(7). 
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An initial deferral election for performance-based 
compensation must be made at least six months before the 
end of the performance period.14 For purposes of the first 
year of eligibility, the employee is deemed to earn the 
performance-based compensation ratably, day by day, 
through the performance period. "Performance-based 
compensation" is compensation, the amount of (or 
entitlement to) which depends on meeting performance 
criteria that are established in writing no later than ninety 
days after the service begins. The performance criteria 
must relate to a performance period of at least twelve 
months, and the employee generally must work from the 
beginning of the performance period.15  

 
2. Subsequent elections. 

 
Changing the time or form of payment:  If the NQDC plan allows 
for subsequent deferral elections that delay payment or change 
the form of the payment, the election (1) must not take effect until 
at least twelve months after it is made; (2) must delay payment for 
at least five years from the date payment would have been 
made;16 and (3) in the case of payments at a specified time, must 
be made at least twelve months before payment was scheduled to 
be made.17  

 
C. Permissible Distribution Events  

  
1. Separation from service. 

 
A distribution may be based upon an employee's separation from 
service with the employer.18  A "separation from service" occurs if 
the employee dies, retires, or otherwise has a termination of 
employment. The §409A definition of "termination of employment" 
is quite complex. To simplify, a termination of employment occurs 
on the date that the employee and employer reasonably anticipate 
that the level of the employee's services will permanently 
decrease to no more than 20 percent of the level of services 
provided over the past thirty-six months (this can be up to 50 

                                                 
 
14

 I.R.C. §409A(a)(4)(B)(iii); 26 C.F.R. §1.409A-2(a)(8). 
 
15

 26 C.F.R. §1.409A-1(e)(1). 
 
16

 This requirement does not apply to elections involving distributions upon the employee 
becoming disabled or dying, or upon the occurrence of an unforeseeable emergency. Reg. 
§1.409A-2(b)(1)(ii). The six events upon which distributions may be based are discussed in 
Sections III (a) through (f) of this outline. 
 
17

 Reg. §1.409A-2(b)(1). 
 
18

 I.R.C. §409A(a)(2)(A)(i); 26 C.F.R. §1.409A-1(h).  
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percent if agreed to by the parties in the plan document). A 
number of special rules apply to situations where the employee 
moves within a controlled group, has a leave of absence, or has a 
legal right to reemployment.  

 
In the case of a "specified employee," payment may not be made 
before six months after the date of separation of service.19 A 
"specified employee" is a key employee of a publicly traded 
corporate employer. A "key employee" is (i) an officer with annual 
compensation of more than $160,000 (as of 2011, which figure is 
adjusted for inflation); (ii) a 5 percent owner of the employer; or 
(iii) a 1 percent owner of the employer who has an annual 
compensation of more than $150,000.20  
 

2. Disability. 
 
A payment may be made if the employee becomes disabled.21  
For this purpose, an employee is disabled if he or she (1) is 
unable to engage in any substantial gainful activity because of a 
determinable physical or mental impairment that can be expected 
to result in death or last for at least twelve months; or (2) has been 
receiving income replacement benefits for at least three months 
under his or her employer's accident and health plan because he 
or she has a medically determinable physical or mental 
impairment that can be expected to result in death or last at least 
twelve months.22 

 
3. Death:  Payment may be made upon the employee's death.23      
 
4. Specified time or fixed schedule. 

 
Payments may be made at "a specified time (or pursuant to a 
fixed schedule) specified under the plan at the date of the deferral 
of such compensation."24 The time or schedule must be both 
nondiscretionary and objectively determinable when the amount is 
deferred. If not stated in absolute dollars, the amount may be 
determined at the time of payment but it must be determined 
under a nondiscretionary and objective formula specified at the 
time the amount is deferred. Importantly, payment may not be 

                                                 
 
19

 I.R.C. §409A(a)(2)(B)(i); 26 C.F.R. §1.409A-3(i)(2)(i). 
 
20

 I.R.C. §409A(a)(2)(B)(i); I.R.C. § 416(i); 26 C.F.R. §1.409A-1(i)(1). 
 
21

 I.R.C. §409A(a)(2)(A)(i); 26 C.F.R. §1.409A-3(i)(4).     
 
22

 I.R.C. §409A(a)(2)(C); 26 C.F.R. §1.409A-3(i)(4)(iii).     
 
23

 I.R.C. §409A(a)(2)(A)(iii); 26 C.F.R. §1.409A-3(a)(3).     
 
24

 I.R.C. §409A(a)(2)(A)(iv); 26 C.F.R. §1.409A-3(i)(1). 
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based upon the occurrence of an event such as completion of a 
transaction of payment of an amount to the employer.25   
 

5. Change in the ownership or effective control of an employer.   
 
Payment may be made upon (1) a change in the ownership of the 
employer; (2) a change in the effective control of the company; or 
(3) a change in ownership of a substantial portion of the assets of 
the corporation.26  A change in ownership occurs on the date that 
any person (or persons acting as a group) acquires ownership of 
stock such that she holds more than 50 percent of the total value 
or voting power of the company's stock. A change in effective 
control occurs if either (1) one person (or group) acquires stock 
possessing at least 30 percent of the total voting power of the 
company's stock; or (2) if a majority of the board is replaced 
during any twelve-month period and the replacement is not 
endorsed by a majority of the board as it was composed before 
the replacement. For changes in control due to a change in board 
composition, special rules apply where another corporation is the 
majority shareholder. Finally, change in the ownership of a 
substantial portion of a company's assets occurs when, within a 
twelve month period, a person (or group) acquired assets that 
have a total gross fair market value of at least 40 percent of the 
total gross value of the company's assets before the acquisition.27   
 

6. Unforeseeable emergency.   
 
Payments may be made upon "the occurrence of an 
unforeseeable emergency."28 An unforeseeable emergency is "a 
severe financial hardship to the service provider resulting from an 
illness or accident of the employee, the service provider's spouse, 
the service provider's beneficiary, or the service provider's 
dependent; . . . loss of the service provider's property due to 
casualty . . . ; or other similar extraordinary and unforeseeable 
circumstances arising as a result of events beyond the control of 
the service provider."29 Further, "distributions because of an 
unforeseeable emergency must be limited to the amount 
reasonably necessary to satisfy the emergency need (which may 
include amounts necessary to pay any Federal, state, local or 

                                                 
 
25

 26 C.F.R. §1.409A-3(i)(1)(i). 
 
26

 I.R.C.§409A(a)(2)(A)(v).  
 
27

 26 C.F.R. §1.409A-3(i)(5)(vii). 
 
28

 I.R.C. §409A(a)(2)(A)(vi). 
 
29

 26 C.F.R. §1.409A-3(i)(3). The IRS has released guidance on what constitutes an 
"unforeseeable emergency" for purposes of §409A. See Rev. Rul. 2010-27.  

https://www.law.cornell.edu/cfr/text/26/1.409A-3
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/cfr/text/26/1.409A-3
https://www.law.cornell.edu/uscode/text/26/409A
https://www.law.cornell.edu/cfr/text/26/1.409A-3
https://www.law.cornell.edu/uscode/text/26/409A


4-39 

 

foreign income taxes or penalties reasonably anticipated as a 
result from the distribution)."30  

 
7. Permissible payment timing.31  

 
As long as payment is based on one of the six events listed 
above, there is a limited amount of flexibility in the timing of actual 
payment. These rules are for administrative convenience and are 
not to allow the employee to control the timing of the payment. As 
a result, a §409A violation occurs if the employee can, directly or 
indirectly, designate the taxable year of payment.32  

 
A payment is considered timely if (1) it is made no more than thirty 
days before the payment event; or (2) it is made after the payment 
event but within the employee's (not the employer's) taxable year 
when the payment event occurs (or, if that tax year ends less than 
two-and-a-half months after the event, then by the fifteenth day of 
the third month following the event). In addition, where payment is 
triggered by a permissible payment event that is not a fixed date, 
the plan may allow for payment within a specified period following 
the event that is either restricted to a single taxable year or does 
not exceed ninety days. Again, this flexibility is for the employer's 
benefit and may not provide the employee with control over the 
timing of payment. 
 
Despite the flexibility available for the time of payment, only a 
single time and form of payment may be designated for any given 
payment event. A set of "anti-toggling" rules prohibit, for example, 
providing a lump sum payment if a separation from service occurs 
on a Monday but installment payments if it occurs on any other 
day of the week.33 
 

D. No Impermissible Acceleration of Benefits   
 

1. General rule. 
 
Except as discussed below, a NQDC plan may not allow either the 
employee or the employer to accelerate the payment (not vesting) 
of a deferred amount, which includes providing a payment that 

                                                 
 
30

 26 C.F.R. §1.409A-3(i)(3)(ii). 
 
31

 26 C.F.R. §1.409A-3(b). 
 
32

 26 C.F.R. §1.409A-3(d). 
 
33

 26 C.F.R. §1.409A-3(c). 
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substitutes for the deferred amount.34 For example, a plan 
document that allows for early payment under a "haircut" provision 
violates §409A. Similarly, any actual early payment of a deferred 
amount constitutes an operational violation of §409A. The 
prohibition on acceleration also applies to subsequent deferral 
elections. As a result, such an election may not create the 
possibility that the deferred amount could be paid at an earlier 
date than it would have been payable without the election. 

 
2. Changes that are not accelerations.35 
 

Despite the broad scope of the anti-acceleration rules, there are 
several changes to NQDC plan terms that, by definition, do not 
constitute an impermissible acceleration of payment. As noted 
above, an employer may make a payment up to thirty days before 
the scheduled payout date. This does not constitute an 
acceleration of payment, but payment more than thirty days early 
is an acceleration even if made in the same tax year as it would 
otherwise have been made.  
 
Early payment is not an impermissible acceleration if made in 
accordance with the terms of the plan (or a valid deferral election) 
that require accelerated payment upon the occurrence of an 
intervening permissible payment event. For example, if the plan 
provides for six installment payments upon a separation from 
service, it may also allow for a lump sum payment of the 
remaining amount if the employee dies before all six installments 
are paid. 
 
As noted in the discussion of the general rule, the employer may 
accelerate vesting of the deferred amount even if this causes 
payment to be made when it would have otherwise been forfeited. 
A common example might be an employment contract that 
provides for payment of a deferred amount upon a separation 
from service and gradual vesting over ten years. If the employee 
separates from service after five years, the employer may 
accelerate vesting so that the employee receives the entire 
deferred amount, rather than the amount that would have been 
vested after only five years under the plan terms. The end result is 
that the employee receives payment of the entire amount before 
the end of the ten year vesting period. The key to understanding 
this example is recognizing that there has been no change in the 
payment event, only a change in what is received once the 
payment event occurs. 
 

                                                 
34

 I.R.C. §409A(a)(3) ("The requirements of this paragraph are met if the plan does not permit the 
acceleration of the time or schedule of any payment under the plan, except as provided in 
regulations by the Secretary."). 
 
35

 26 C.F.R. §1.409A-3(j)(1).   
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The anti-acceleration rules apply to subsequent deferral elections. 
In general, a subsequent deferral election may not result in the 
chance that a deferred amount will be paid earlier than it would 
have been without the election. But there is an exception where 
the subsequent election adds death, disability, or an un-
foreseeable emergency as payment events. Addition of any or all 
of these events will not violate the §409A anti-acceleration rules. 
 
Finally, a change in the beneficiary of a NQDC plan could result in 
a shorter payment period if payment will be made as a life annuity 
and the new beneficiary has a shorter life expectancy than the 
previous beneficiary. Again, the §409A rules provide that this will 
not be treated as an acceleration so long as the change results 
solely from a change in the life expectancy of the beneficiary and 
does not otherwise change the commencement date of the life 
annuity. This is a good example of how the broad anti-acceleration 
rules can come up in non-obvious situations. 

 
E. Exceptions from the Definition of Deferred Compensation 

 
1. Short term deferrals.36   

 
The most important exemption from the definition of deferred 
compensation is the short-term deferral. Compensation is not 
considered deferred compensation if there is only minimal delay 
between the time an amount is earned (or vested) and the time it 
is paid. If payment is actually or constructively received within the 
short-term deferral period, then §409A will not apply. This short-
term deferral period ends on the later of (1) the fifteenth day of the 
third month after the end of the employee's taxable year in which 
the compensation is earned or vested; and (2) the fifteenth day of 
the third month following the end of the employer's taxable year in 
which the compensation is earned or vested.    
 

2. Separation pay plans and window programs.  
 
Ordinarily, a plan provides for deferred compensation even if the 
right to payment is conditioned upon the employee's separation 
from service.37 A significant exception to this general rule exists for 
arrangements that provide separation pay only upon an 
involuntary separation from service or pursuant to a "window 
program." When the applicable requirements are met, the 
arrangement is treated as not providing for deferred 
compensation. As a result, the arrangement is not subject to 
§409A including, importantly, the required six-month delay for 
specified employees. 

                                                 
36

 26 C.F.R. §1.409A-1(b)(4). 
 
37

 26 C.F.R. §1.409A-1(b)(9)(i).   
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To qualify for the separation pay plan exception, the separation 
pay must (1) be payable solely due to an involuntary separation 
from service and for no other reason; (2) not exceed two times the 
employee's annual compensation or, if less, two times the Code 
§401(a)(17) limit; and (3) be paid no later than the end of the 
second year following the year of separation.38 An "involuntary" 
separation from service includes a voluntary separation for "good 
reason." What constitutes good reason is often a negotiated 
contract term, but for §409A purposes must result in a "material 
negative change to the service provider in the service 
relationship." Because this is a fuzzy standard, the regulations 
provide a safe harbor that, in addition to several amount and 
notice requirements, lists six conditions that satisfy the "material 
negative change" standard.  
 
The "window program" exception is similar to the separation pay 
plan exception in that it requires (1) payment solely upon (any) 
separation from service; (2) in an amount that does not exceed 
two times the employee's pay or, if less, the §401(a)(17) limit; and 
(3) must be paid not later than the end of the second year 
following the year of separation.39 In addition, a window program 
must be established by the employer in connection with an 
employee's "impending separation" from service, where the 
program is available to employees for a limited time (no more than 
twelve months) to employees who separate from service during 
that period. Aside from this "window" requirement, the key 
difference from the separation pay plan exception is that 
involuntariness and good reason for separation from service are 
irrelevant to the window-program analysis. 
 
There are further exceptions from the definition of "deferred 
compensation" – and, thus, §409A – for collectively bargained 
separation pay plans and window programs40 as well as certain 
foreign separation pay plans,41 de minimis separation pay 
payments, and reimbursements of certain business expenses, 
reasonable outplacement expenses, and reasonable moving 
expenses resulting from the separation from service.42  

 
 
 

                                                 
38

 26 C.F.R. §1.409A-1(b)(9)(iii). 
 
39

 26 C.F.R. §1.409A-1(b)(9)(vi). 
 
40

 26 C.F.R. §1.409A-1(b)(9)(ii). 
 
41

 26 C.F.R. §1.409A-1(b)(9)(iv). 
 
42

 26 C.F.R. §1.409A-1(b)(9)(v). 
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3. Non-discounted stock options and stock appreciation rights.   
 
Stock options and other equity-based compensation 
arrangements are commonplace. Stock options facially violate 
§409A because the employee may choose when to exercise the 
option. However, the regulations have provided an exception from 
§409A for most common equity-compensation arrangements as 
long as they meet certain requirements. The basic requirement is 
that the stock option or stock appreciation right may not be 
discounted – i.e., in the case of stock options, the exercise price 
may never be less than the fair market value of the stock on the 
date of the grant;43 and in the case of stock appreciation rights, 
compensation payable may not be greater than the difference 
between the fair market value of the underlying stock on the grant 
date and its fair market value when the stock appreciation right is 
exercised.44 

 
In addition to the basic "no discount" requirement, there are 
numerous technical requirements that must be met for the stock 
rights to be exempt from the definition of "deferred compensation." 
It is important to carefully analyze the stock right to ensure that the 
exemption requirements are met because most traditionally 
structured stock rights that are subject to §409A also violate 
§409A. These requirements must be met upon grant of the stock 
right and, if the stock right is later modified, at the time of 
subsequent modification. If the modification does not meet the 
exemption requirements, then it is treated as being subject to 
§409A as of the time of the grant. 

 
IV.  TAX SAVING STRATEGIES DURING ACQUISITIONS 
 

A. Allocation of Purchase Price 
 

When an acquisition is structured as an asset sale (or as a stock sale for 
which an IRC §338(h)(10) election will be made), the seller will realize 
gain or loss on the assets, determined on an asset-by-asset basis in 
accordance with their character and holding period; the seller obtains a 
cash basis in the assets equal to the aggregate purchase price. Typically 
there are several different types of assets – including depreciable tangible 
property, land, inventory, and intangible property such as intellectual 
property and goodwill – and the purchase price must be allocated among 
those assets. Note that the allocation will also determine what portion of 
the purchase price is eligible for installment sale treatment; for example, 
ordinary income property generally is not eligible for installment reporting. 

 

                                                 
 
43

 26 C.F.R. §1.409A-1(b)(5)(i)(A)(1). 
 
44

 26 C.F.R. §1.409A-1(b)(5)(i)(B). 
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The seller and buyer have different motivations in allocating the purchase 
price. Generally, a seller wants to allocate the purchase price such that 
gains are allocable to capital assets and losses are allocable to ordinary-
income property and, thus, deductible. The main exception to this general 
strategy is when the seller is a C corporation that does not enjoy a capital 
gains preference, in which case the seller will have limited interest as to 
the character of any gains or losses (except to the extent it affects other 
tax items). The buyer, on the other hand, usually seeks to have the 
greatest amount allocated to assets that are most quickly depreciated or 
amortized: first preference is towards allocations that allow for current 
deduction, followed by tangible property that can be depreciated in less 
than fifteen years, and finally to IRC §197 intangibles, which are 
amortized over fifteen years. The least-favored allocation is to assets that 
are not depreciable, such as land, or that are recoverable over a period of 
more than fifteen years. The ability to generate deductions will affect the 
future tax liability of the business and, consequently, the value of the deal 
to the buyer. 

 
Section 1060 of the Code governs purchase price allocation for all taxable 
acquisitions of an "active trade or business" or any other group of assets 
to which goodwill or going concern value could attach. This broad scope 
encompasses most corporate asset acquisitions. Under IRC §1060, 
assets are divided into seven classes, with "class 1" assets being highly 
liquid assets such as cash and each succeeding class containing more 
liquid assets. To allocate the purchase price, the aggregate purchase 
price is first reduced by cash and cash equivalents (the "class 1" assets). 
Any remaining purchase price is allocated first to certain tangible assets 
in proportion to fair market value, then to IRC §197 intangibles other than 
goodwill and going-concern value. Last, the balance (if any) is allocated 
to goodwill and going-concern value – this amount is equal to any 
premium paid in excess of the fair market value of acquired assets. 
Special attention should be paid to "class 4" (inventory) and "class 5" (all 
other tangible property) assets because inventory generally generates a 
current deduction, while many "class 5" assets are depreciated over their 
useful lives. 
 
As discussed below, acquired goodwill is an IRC §197 intangible, which is 
amortized on a straight-line basis over fifteen years beginning in the 
month in which it is acquired. Under this treatment, the buyer will seek to 
have as much of the purchase price as possible allocated to depreciable 
assets with a recovery period of less than fifteen years. It should be noted 
that there can be non-tax considerations that should be taken into 
account when negotiating purchase price allocations, such as accounting 
treatment and regulatory concerns. In addition, there may be tax 
considerations that extend beyond the computation of income tax, such 
as transfer, sale, or property taxes. 

 
B. Use of Consulting Agreements 

 
Selling shareholders or individuals employed by the target of an asset 
acquisition often enter into agreements to provide services to the 

https://www.law.cornell.edu/uscode/text/26/197
https://www.law.cornell.edu/uscode/text/26/1060
https://www.law.cornell.edu/uscode/text/26/1060
https://www.law.cornell.edu/uscode/text/26/197
https://www.law.cornell.edu/uscode/text/26/197
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acquirer. Generally, payments pursuant to such agreements are ordinary 
income to the service provider and are a deductible expense to the 
acquirer. But to the extent that the acquirer purchases existing 
employment contracts as part of an asset sale, this workforce in place is 
considered going-concern value, a §197 intangible that must be 
amortized over a fifteen-year period. 
 
Any employment arrangement entered into in connection with the 
acquisition of a business is subject to question by the IRS. In general, 
they look to see whether the compensation payable under an agreement 
is reasonable. For example, an individual might seek to disguise a portion 
of the compensation for services as part of the purchase price so that he 
realizes capital gains rather than ordinary wage income. Alternatively, a C 
corporation selling assets might seek to disguise a portion of the 
purchase price as wage compensation to avoid the corporate double tax. 
In each case, the IRS may challenge the reasonableness of the allocation 
between purchase price and the employment agreement. 
 
In some ways, an agreement under which the target's owner agrees to 
perform post-acquisition services is a form of noncompete. Under IRC 
§197, a noncompete is an intangible subject to amortization over fifteen 
years, but an employment agreement is not. Thus, an acquirer would 
prefer to have all the payments made to the former owner characterized 
as compensation income that generates a current deduction. Again, 
reasonableness is the key. Under Reg. §1.197-2(b)(9), an agreement that 
requires the performance of services (or use of property) is only a non-
compete to the extent that payments exceed reasonable compensation 
for the services performed (or property used). Factors going to 
reasonableness can include whether the agreement requires the 
performance of substantial services and whether the seller's obligation is 
only to perform services at his convenience. 

 
C. Personal Goodwill and Entity-Level Goodwill 

 
In general terms, goodwill is an intangible that acknowledges that the 
whole of an operation is greater than the sum of its parts. From a 
business perspective, goodwill is the concept that an operation with an 
existing customer base is worth more than the value of its assets due to 
the expectation of future business from those customers. This business 
definition has been adopted for tax purposes, where goodwill is defined 
as "the value of a trade or business that is attributable to the expectancy 
of continued customer patronage. This expectancy may be due to the 
name or reputation of a trade or business or any other factor." Reg. 
§1.197-2(b)(1). 
 
There are two types of goodwill: personal goodwill and entity-level 
goodwill. Personal goodwill is associated by the relationships or special 
expertise of a particular individual within an organization. Personal 
goodwill is owned by the individual, not the company. See Martin Ice 
Cream Co. v. Commissioner, 110 T.C. 189 (1998). Conversely, entity-

https://www.law.cornell.edu/uscode/text/26/197
https://www.law.cornell.edu/uscode/text/26/197
https://www.law.cornell.edu/uscode/text/26/197
https://www.law.cornell.edu/cfr/text/26/1.197-2
https://www.law.cornell.edu/cfr/text/26/1.197-2
https://www.law.cornell.edu/cfr/text/26/1.197-2
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level goodwill is the intangible value that is associated primarily with the 
practice of the entity itself, which is owned by the company. 
 
Goodwill is either created or acquired. The tax treatment of created 
goodwill is quite straightforward: it is treated as a capital asset in the 
hands of its creator and has a zero basis. The entire amount of the 
purchase price will be capital gain to the seller of the goodwill. Acquired 
goodwill used in a trade or business is excluded from the definition of a 
capital asset because it is subject to depreciation under §167. See IRC 
§197(f)(7). But if held for more than one year, acquired goodwill is a 
quasi-capital asset under §1231 and is treated as capital gain property. 
As a result, acquired goodwill held for less than one year generates 
ordinary income or loss, while acquired goodwill held for one year or more 
generates capital gains or loss. In either case, the acquired goodwill is 
subject to amortization on a straight-line basis over a fifteen-year period. 
Created goodwill may not be amortized or depreciated. 
 
When goodwill is acquired in an asset sale, the goodwill obtains a basis 
equal to the residual purchase price after all other acquired assets are 
allocated a portion equal to their fair market value. The buyer does not 
have a significant incentive to allocate the purchase price to covenants 
not to compete, or other §197 intangibles, rather than to goodwill simply 
because all these assets receive the same tax treatment for the buyer. 
When dealing with personal goodwill, the allocation of purchase price to 
intangibles will usually have a greater impact on the seller – for example, 
allocation to goodwill usually generates capital gains while an allocation 
to a non-compete would generate ordinary income. 
 
In the case of a C corporation selling its assets, an allocation to personal 
goodwill can significantly improve the overall tax result. A selling C 
corporation is subject to a double tax, one at the entity level on the gains 
from the sale of entity-level goodwill and another when the proceeds are 
distributed to shareholders. But if a portion of the purchase price is 
allocated to personal goodwill, then the selling individual will realize only a 
single level of capital gains tax. If this amount were allocated to an 
employment agreement or non-compete, there would still be only a single 
level of tax, but it would be ordinary income to the individual rather than 
capital gains, which are taxed at a lower rate. Note that the "residual" 
purchase price allocation method described above must be used for most 
asset acquisitions. 
 
Section 197(f) contains a set of anti-churning rules to prevent closely-
connected persons from converting created goodwill into an amortizable 
asset. Goodwill acquired after August 10, 1993 is not considered an 
amortizable asset if (1) it was held or used by the taxpayer or a related 
person between July 25, 1991 and August 10, 1993 (the "transition 
period"); (2) it was acquired from a person who held the goodwill during 
the transition period and the user does not change; or (3) the taxpayer 
grants the right to use the goodwill to a person who held or used the 
goodwill during the transition period. In the context of a partnership or 

https://www.law.cornell.edu/uscode/text/26/167
https://www.law.cornell.edu/uscode/text/26/197
https://www.law.cornell.edu/uscode/text/26/197
https://www.law.cornell.edu/uscode/text/26/1231
https://www.law.cornell.edu/uscode/text/26/197
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LLC, applicability of the anti-churning rules is made at the partner or 
member level.  

 
D. Tax-Free Reorganizations 

 
Both C and S corporations can participate in tax-free reorganizations 
under IRC §368. In a tax-free reorganization, the target corporation 
shareholders exchange, tax-free, their stock for acquiring corporation 
stock (or stock of the acquiring corporation's parent). Target shareholders 
are taxed to the extent of their receipt of cash or property (other than the 
stock of the acquiring corporation or its parent corporation). 
 
Tax-free reorganizations defer the target shareholder's gain until he sells 
the stock received in the exchange. The target shareholder, however, 
now holds equity of a different corporation rather than cash. Tax deferral 
is useless if the target shareholder does not want to hold the equity 
received in the exchange. In many cases, the target shareholder does not 
want to hold the equity received in the exchange. In many cases, the 
target shareholder will have restrictions placed on his ability to sell the 
shares, and the shares will not be registered for sale at the federal or 
state level for securities compliance purposes. These non-tax factors 
should be carefully considered when a tax-free reorganization is 
contemplated. From the purchasing corporation's standpoint, a tax-free 
reorganization presents an opportunity to acquire a corporation without 
using its cash. 
 
There are several variations of tax-free reorganizations under IRC §368. 
The "A" reorganization is a merger under state law. In an "A" 
reorganization, around 50 percent of the aggregate consideration can be 
in the form of cash, with target shareholders receiving a mixture of voting 
or nonvoting stock of the acquirer and cash, or some target shareholders 
receiving cash and others receiving stock.  If the merger transaction is 
structured as a triangular reorganization, with the stock of a parent 
corporation being used rather than the stock of the acquiring corporation, 
then cash is limited to 20 percent if the surviving corporation in the 
merger is the target corporation or 50 percent if the surviving corporation 
in the merger is the acquiring corporation. The "A" reorganization is useful 
when some of the target shareholders want to receive cash rather than 
stock (or a mixture of cash and stock), and when the acquiring 
corporation shareholders do not want to incur the level of dilution in their 
equity position that would accompany a 100 percent equity deal. "A" 
reorganizations can also be structured using the stock of the parent 
corporation of the acquiring corporation. 
 
In a "B" reorganization, the purchaser acquires the target shareholders' 
stock solely in exchange for the purchaser's voting stock. In a "C" 
reorganization, the purchaser acquires substantially all of the target 
corporation's assets solely in exchange for the purchaser's voting stock. 
The "C" reorganization is often chosen when the buyer is wary of 
acquiring a contingent or unknown liability of the target corporation. Both 

https://www.law.cornell.edu/uscode/text/26/368
https://www.law.cornell.edu/uscode/text/26/368
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"B" and "C" reorganizations can be structured using the stock of the 
parent corporation of the acquirer. 

 
E. Deductibility of Acquisition Expenses 

 
Before 2004, the distinction between acquisition expenses that must be 
capitalized and those that may be deducted was controlled by a series of 
sometimes inconsistent cases stemming from INDOPCO, Inc. v. 
Commissioner, 503 U.S. 79 (1992). In an attempt to add clarity to this 
area, the IRS has promulgated regulations under IRC §263(a) that require 
companies to capitalize the "costs of facilitating" ten types of transactions. 
A cost facilitates a transaction if it is paid or incurred "in the process of 
investigating or otherwise pursuing the transaction." There is an 
exemption for de minimis costs of facilitating a transaction such that those 
costs do not have to be capitalized if they total $5,000 or less. 
 
The ten types of transactions covered by the regulations are (1) an 
acquisition of assets comprising a trade or business, whether the 
taxpayer is the acquirer or the target; (2) an acquisition of an ownership 
interest in a business entity to which the acquiring taxpayer is related 
immediately after the acquisition; (3) an acquisition of an ownership 
interest in the taxpayer by a person other than the taxpayer; (4) a 
restructuring, recapitalization, or reorganization of the capital structure of 
a business entity or a distribution by the taxpayer of the stock of a 
controlled corporation to which IRC §355 applies; (5) a transfer to a 
corporation or partnership to which IRC §§351 or 721 applies; (6) 
organization of a disregarded entity; (7) acquisition of capital; (8) issuance 
of stock; (9) borrowing, including an issuance of debt in an acquisition of 
capital or recapitalization or in a debt-for-debt exchange; and (10) writing 
an option. See Reg. §1.263(a)-5(a). 
 
Expenses incurred with respect to "covered transactions" before the 
parties go beyond preliminary discussions may be immediately deducted 
unless they are "inherently facilitative." Specifically, taxpayers may 
immediately deduct expenses incurred before the earlier of (1) the parties 
executing a letter of intent, exclusivity arrangement, or similar written 
communication other than a confidentiality agreement; and (2) the 
taxpayer's board of directors authorizes or approves the tentative material 
terms of the deal. Reg. §1.263(a)-5(e). A "covered transaction" is a 
taxable acquisition by the taxpayer of assets comprising a trade or 
business, a taxable acquisition of a controlling interest in a business 
entity, an "A," "B," "C," and non-divisive "D" reorganization. The IRS has 
enumerated several activities that are "inherently facilitative," which must 
be capitalized rather than deducted currently. See Reg. §1.263(a)-5(e)(2). 
 
Compensation and overhead expenses are never required to be 
capitalized and may be currently deducted. This is true even if the 
taxpayer would be required to capitalize fees paid to an outside service 
provider for the same services. Similarly, overhead expenses are not 
required to be capitalized, but the taxpayer may elect to capitalize 

https://supreme.justia.com/cases/federal/us/503/79/
https://supreme.justia.com/cases/federal/us/503/79/
https://www.law.cornell.edu/uscode/text/26/263
https://www.law.cornell.edu/uscode/text/26/355
https://www.law.cornell.edu/uscode/text/26/351
https://www.law.cornell.edu/uscode/text/26/721
https://www.law.cornell.edu/cfr/text/26/1.263(a)-5
https://www.law.cornell.edu/cfr/text/26/1.263(a)-5
https://www.law.cornell.edu/cfr/text/26/1.263(a)-5
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employee compensation expenses along with overhead and de minimis 
expenses. 
 
Capitalized transaction costs can be structured with early planning so that 
the parties incur such costs in a tax-efficient manner. This is highly fact 
sensitive. For example, if an acquirer of stock is not a corporation but the 
target is, then it may make sense for the acquirer to form a merger 
subsidiary to incur the transaction costs, some of which could be 
amortizable as start-up costs rather than capitalizing the costs into the 
acquired stock (which is effectively a permanent capitalization). Similar 
considerations might recommend having a merger subsidiary incur 
transaction costs if the target has significant net operating losses that 
would be severely limited by IRC §382. In the case of an asset 
acquisition, this strategy is less compelling because the transaction costs 
may be capitalized into acquired goodwill and amortized over a fifteen-
year period. 

 
F. Preserving Tax Characterization on Audit 

 
As discussed above, the buyer and seller will negotiate the structure of an 
asset sale to balance their respective tax interests. The primary 
consideration from the seller's perspective is generally the type of gains 
and losses – e.g., capital or ordinary – that the allocation produces. The 
buyer, on the other hand, seeks to maximize the basis that it can quickly 
recover from the acquired assets. If the parties include an allocation of 
the purchase price in the written purchase agreement, then they will 
generally be bound by that allocation. See, e.g., Commissioner v. 
Danielson, 378 F.2d 771 (3d Cir. 1967). The IRS, however, is not bound 
by an agreement between the parties and may decide to challenge the 
allocation. As a result, the parties should take steps from the outset that 
will help them support the agreed-upon allocations.  
 
Purchase price allocation under IRC §1060 is largely a factual question 
as to the fair market value of the acquired assets. As a result, the parties 
should create the best record they can to support their allocations. 
Creating this record also helps ensure that the allocation is within a 
reasonable range, which will avoid penalties such as those under IRC 
§6662. One obvious step is to have an independent appraisal of some or 
all of the acquired assets. Ideally, the appraisal should be obtained before 
agreeing on a purchase price, which would help show that the buyer 
actually relied on the appraisal in determining how much to pay – i.e., the 
aggregate fair market value – of the assets. This, however, may be 
difficult in practice because many sellers will not grant sufficient access to 
books and records before a price has been agreed on. 
 
If possible, the parties should include the purchase price allocation in the 
written purchase agreement. It is a good fact if the parties have adverse 
tax interests, which will give the allocation more credibility if the IRS 
examines it. In addition, the parties should include a provision in the 
agreement that requires each party to report and take tax positions 
consistent with the agreed-upon allocation. The purchase price allocation 

https://www.law.cornell.edu/uscode/text/26/382
https://www.law.cornell.edu/uscode/text/26/1060
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is reported on Form 8594 for the year of the acquisition, and a consistent 
allocation by both parties will help to minimize the risk of an IRS audit. 
 
Where an acquisition involves an allocation to an individual's personal 
goodwill, proper documentation and planning will help if the IRS ever 
challenges the allocation. To demonstrate the existence of personal 
goodwill (1) the allocation to personal goodwill should be discussed from 
the beginning of negotiations; (2) the deal terms should require a post-
acquisition employment contract and non-compete; (3) the buyer should 
perform due diligence to verify that the individual has the strong customer 
relationships that underlie goodwill; and (4) it is best if the individual does 
not already have a post-acquisition employment contract and non-
compete with the seller, which would suggest that the goodwill belongs to 
the target rather than the individual. To demonstrate the value of personal 
goodwill, an independent appraisal of the goodwill's value should be 
obtained. 
 
As shown by the above discussion, there are opportunities for tax savings 
when structuring an acquisition. Many of these strategies require upfront 
planning that will be difficult to substantiate or execute if not considered 
early in the process. As always with tax matters, a thorough diligence 
process and proper documentation will go a long way towards preserving 
the intended tax benefits. 
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AN OUNCE OF PREVENTION IS WORTH A POUND OF CURE: 
HOW KNOWING ABOUT BANKRUPTCY CAN IMPROVE YOUR PRACTICE 

Jessica Lee Newman, Chair Bankruptcy Law Section  
 
 
This material has been prepared to introduce attorneys who do not practice bankruptcy 
to ways in which bankruptcy may help their clients. This is not intended to serve as an 
exhaustive resource, but rather as a jumping-off point to help your client achieve the 
best possible outcome. 
 
I. PREFACE 
 

The concept of bankruptcy as equitable relief for the "honest but unfortunate 
debtor" has been in American jurisprudence since the forming of the nation. See 
Article I, Section 8 of the U.S. Constitution. For hundreds of years, our 
government has recognized that providing an avenue for debt relief for over-
burdened citizens is in the best interests of the population at large. 
 
In 2015, consumers filed a total of 819,338 Chapter 7 and 13 bankruptcy 
petitions. As of March 2016, the nationwide year-to-year consumer bankruptcy 
filings declined five percent. Kentucky is behind this trend with only a one percent 
decrease year-to-year. If you are interested in additional bankruptcy statistics, 
the American Bankruptcy Institute provides links to that information on its website 
at http://www.abi.org/newsroom/bankruptcy-statistics. 
 
In your practice, there may be situations in which your client would benefit from 
the relief provided by the Bankruptcy Code. There are some people who are 
uncomfortable with the idea of bankruptcy for various reasons; but to provide 
your client with the best outcome available, there may be situations in which you 
should at least advise them of the benefits bankruptcy can provide. One 
important fact to remind those hesitant clients of is that bankruptcy does not 
prohibit a debtor from voluntarily repaying discharged debt; the discharge only 
prohibits a creditor from taking action to collect those debts. 

 
II. DIVORCE 
 

Oftentimes, a couple that seeks a divorce has debt. Determining how those debts 
should be divided can be the source of intense disagreement. Filing bankruptcy, 
prior to a divorce proceeding, can streamline and simplify the property settlement 
process. To determine if bankruptcy will benefit your client, it is important to 
review the kind of debt your client and their soon-to-be ex-spouse hold. 
 
The best way to determine your client's debt load is to review their credit report. 
Your client is entitled to one free credit report from each of the three major credit 
reporting agencies every twelve months. These reports can be accessed through 
http://www.annualcreditreport.com. It is also important to ask your client about 
any debt that may not be listed on the credit report, such as loans from friends or 
family members. Determining your client's full debt load will better inform you if 
bankruptcy will benefit them prior to the divorce proceeding. 

 
  

https://www.law.cornell.edu/constitution/articlei#section8
http://www.abi.org/newsroom/bankruptcy-statistics
http://www.annualcreditreport.com/
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A. Joint Case or Individual Case? 
 

In bankruptcy, a married couple may file a joint petition, or one spouse 
may file an individual petition. Many times, the debt is jointly held, but in 
some circumstances, one spouse has substantially more debt than the 
other. There may be situations where only one spouse should seek 
bankruptcy relief prior to a divorce proceeding. An experienced 
bankruptcy practitioner can provide this advice. 

 
B. Marital Debt or Non-Marital Debt? 

 
When reviewing your client's debt, it is important to determine whether the 
debt is marital or non-marital under Kentucky law.  Marital debts are those 
(1) incurred by either or both spouses for a marital purpose and (2) were 
incurred during the term of the marriage.  Divorcing spouses can disagree 
on what debts were incurred for a "marital purpose," which can 
complicate property settlement negotiations.  Non-marital debts are those 
incurred by only one spouse prior to marriage. 

 
C. Unsecured Debt 

 
Unsecured debt is any contractual obligation for the repayment of money 
when no collateral was pledged. The most common forms of unsecured 
debt include credit card debt, medical debt, or loan guarantees. 
 
Credit card debt is very common.  However, determining payment of 
credit card debt in a divorce can be difficult.  While use of revolving credit 
during a marriage will usually be considered marital debt, there can be 
dispute as to the division of the balance, particularly if one spouse used 
the card more than the other or if the card is only in one spouse's name. If 
your client has a significant amount of credit card debt, bankruptcy can 
help greatly.  It does not matter whether your client files Chapter 7 or 
Chapter 13; their credit card debt will be fully discharged.  Removing 
credit card debt from the property settlement negotiation makes those 
discussions much simpler. 

 
D. Secured Debt 

 
Secured debt is any contractual obligation for the repayment of money 
when collateral is pledged as additional assurance for payment. The most 
common kinds of secured debt are home mortgages and vehicle loans. 
 
A home loan is often the largest debt shared by a married couple. If the 
loan is delinquent or in foreclosure, and either party intends to keep the 
home after the divorce, bankruptcy can help. Borrowers can cure 
delinquencies through a Chapter 13 plan; Chapter 7 may be helpful if the 
presence of unsecured debt obligations makes home payments difficult to 
pay. Bankruptcy is also helpful if your clients are unable to afford the 
property, as their personal liability to repay the home loan will be 
discharged. 
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If your client owes money for one or more vehicles, bankruptcy can help 
streamline the repayment process for these loans as well.  If your client 
files Chapter 7, they have three options: reaffirmation, redemption, or 
surrender.  Section 521(a)(2) requires a debtor to file a Statement of 
Intention, as set forth in Bankruptcy Form B108, which states how they 
intend to treat their secured debts.  
  
If your client is able to make their regular monthly car payment and they 
wish to retain the vehicle, they can reaffirm the loan under §524(c) of the 
Bankruptcy Code.  In order to reaffirm a loan, your client and the lender 
enter into a Reaffirmation Agreement, as set forth in Bankruptcy Forms 
B427 (Reaffirmation Agreement Cover Sheet) and B2400A (Reaffirmation 
Agreement). A Reaffirmation Agreement sets forth the terms of 
repayment and must be signed by your client no later than sixty (60) days 
after the first scheduled meeting of creditors under Bankruptcy Rule 
4008.  Even if your client signs the Reaffirmation Agreement, if they later 
change their mind, they may elect to rescind the Agreement within sixty 
(60) days.   
 
Upon the filing of the Reaffirmation Agreement with the Court, it is subject 
to approval by the judge.  If the Reaffirmation Agreement indicates that 
your client is unable to afford the monthly payments, or if the value of the 
vehicle is significantly less than the debt owed, the judge may choose to 
deny entry of the Reaffirmation Agreement.      
 
Bankruptcy debtors may redeem the vehicle under §722 of the 
Bankruptcy Code by paying the secured creditor the fair market value of 
the vehicle.  This is a good option if the vehicle is worth less than the debt 
owed, and your client is able to borrow money from a third party to pay 
the current lender the market value of the vehicle.  It is important to 
scrutinize the terms of any proposed redemption loan, as they are 
generally high-interest rate loans.  Be sure your client isn't cutting too far 
into their savings by paying a high-interest rate over the life of the new 
loan.   
 
When a debtor seeks to redeem a vehicle, the creditor will often disagree 
with the debtor's value of the vehicle. In these situations, bankruptcy 
courts will schedule valuation hearings where each party will present 
evidence supporting the value they believe most accurately represents 
the fair market value of the vehicle.  Because there are additional costs 
associated with these hearings, including attorney's fees and the cost of 
an expert witness to testify on behalf of your client, such as an appraiser 
or car dealer, it is often beneficial for the creditor and debtor to come to 
an agreement on value to avoid the extra costs of a valuation hearing. 
 
The concept of surrender is straightforward.  If your client is no longer 
able to afford their vehicle loan payments, they may surrender the vehicle 
to the secured creditor and any deficiency balance that may be due after 
the creditor sells the vehicle is discharged along with your client's other 
unsecured debt.  
 

https://www.law.cornell.edu/uscode/text/11/521
https://www.law.cornell.edu/uscode/text/11/524
https://www.law.cornell.edu/rules/frbp/rule_4008
https://www.law.cornell.edu/rules/frbp/rule_4008
https://www.law.cornell.edu/uscode/text/11/722
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Pre-BAPCPA, there was a fourth option commonly referred to as a "ride-
through," where the debtor did not reaffirm the loan, but continued to pay 
under the terms of the promissory note after discharge in order to retain 
the collateral.  Under the BAPCPA amendments, the ride-through is no 
longer an option.   
 
It is important to note that many promissory notes explicitly state that filing 
bankruptcy is an incident of default.  Even if your client is current on 
payments and continues to make payments after receiving a discharge, if 
they have not reaffirmed the debt, some creditors will repossess the 
collateral, which is permissible under the note.   

 
E. Timing Considerations 

 
As with most things in life, timing can be everything when it comes to 
bankruptcy. Filing bankruptcy prior to a divorce action is usually best for 
both parties, as discussed above. However, there may be circumstances 
that require a bankruptcy petition to be filed after the divorce is final. 

 
F. Domestic Support Obligations 

 
Property settlement agreements generally contain financial obligations to 
be imposed against one or both parties. These obligations can be in the 
form of debt payment, child support, maintenance, or a combination of all 
three. If one party later files bankruptcy, these obligations may be 
affected. 
 

A Domestic Support Obligation ("DSO") is not discharged in bankruptcy. 
The bankruptcy code defines a DSO in §101(14A) as: 

 
[A] debt that accrues before, on, or after the date of the 
order for relief in a case under this title, including interest 
that accrues on that debt as provided under applicable 
nonbankruptcy law notwithstanding any other provision of 
this title, that is: 

 
(A) owed to or recoverable by – 

 
(i) a spouse, former spouse, or child of the 

debtor or such child's parent, legal 
guardian, or responsible relative; or  
 

(ii) a governmental unit; 
 

(B) in the nature of alimony, maintenance, or support 
(including assistance provided by a governmental 
unit) of such spouse, former spouse, or child of the 
debtor or such child's parent, without regard to 
whether such debt is expressly so designated; 
 

(C) established or subject to establishment before, on, 

https://www.law.cornell.edu/uscode/text/11/101
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or after the date of the order for relief in a case 
under this title, by reason of applicable provisions 
of – 

 
(i)  a separation agreement, divorce decree, or 

property settlement agreement; 
 
(ii)  an order of a court of record; or 

 
(iii)  a determination made in accordance with 

applicable nonbankruptcy law by a 
governmental unit; and 

 
(D) not assigned to a nongovernmental entity, unless 

that obligation is assigned voluntarily by the 
spouse, former spouse, child of the debtor, or such 
child's parent, legal guardian, or responsible 
relative for the purpose of collecting the debt. 

 
Emphasis added.  
 

While DSOs are non-dischargeable, not all financial obligations set forth 
in a property settlement agreement are DSOs. In Chapter 13 cases, 
"post-marital obligations" as defined in 11 U.S.C. §523(a)(15) are 
dischargeable: 

 
[A] debt [...] to a spouse, former spouse, or child of the 
debtor and not of the kind described in paragraph (5) that 
is incurred by the debtor in the course of a divorce or 
separation or in connection with a separation agreement, 
divorce decree or other order of a court of record, or a 
determination made in accordance with State or territorial 
law by a governmental unit[.] 

 
Whether or not an obligation of a party to pay money is considered a 
DSO depends on the intent of the parties. The obligation shall be a DSO 
if the parties intended to create a support obligation and the obligation 
has actual effect of providing support. 
 
In Kentucky, bankruptcy courts rely upon the Sixth Circuit case of In re 
Calhoun, 715 F.2d 1103 (6th Cir. 1983) for the standard to determine 
whether an obligation was intended to create a support obligation.  The 
Court stated: 

 
First, the obligation constitutes support only if the state 
court or parties intended to create a support obligation. 
Second, the obligation must have the actual effect of 
providing necessary support. Third, if the first two 
conditions are satisfied, the court must determine if the 
obligation is so excessive as to be unreasonable under 
traditional concepts of support.  Fourth, if the amount is 

https://www.law.cornell.edu/uscode/text/11/523
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unreasonable, the obligation is dischargeable to the extent 
necessary to serve the purposes of federal bankruptcy law. 

 
Id. at 1109-10.  A good example of a debt that is considered a DSO 
comes from a recent Sixth Circuit Bankruptcy Appellate Panel ("BAP") 
decision, In re Thomas, 511 B.R. 89 (B.A.P. 6th Cir. 2014) aff'd, 591 Fed. 
Appx. 443 (6th Cir. 2015). The initial property settlement agreement 
provided that the debtor would make higher child support payments while 
the non-filing ex-spouse would be solely responsible for the mortgage 
payments. A later agreement reduced the debtor's child support 
obligation, but stated the debtor would also be responsible for one-half of 
the second mortgage payments. The real property was later sold, 
satisfying the second mortgage. The debtor filed a Chapter 13 petition, 
and the ex-spouse filed a Proof of Claim for payment of the debtor's one-
half of the second mortgage. 
 
The debtor argued that the obligation to pay half of the second mortgage 
was not in the "nature of alimony, maintenance, or support" and not a 
DSO. Under these circumstances, the Bankruptcy Court, and later the 
BAP, held the reduction in child support raises the implication that debtor's 
obligation to pay the mortgage was in lieu of the previously ordered child 
support, which makes such mortgage payments part of the support. 

 
G. Child Support 

 
Child support obligations are always considered DSOs and cannot be 
discharged in any bankruptcy filing. This is true whether the child is still a 
minor or if the obligation consists solely of arrearage due. Additionally, if a 
debtor files a Chapter 13 case, the debtor must show the Court they are 
current on all child support payments before a discharge will be granted 
under 11 U.S.C. §1328(a). 
 
If your client is past due on child support payments, they can pay the past 
due amount through a Chapter 13 plan. Any ongoing support payments 
are still due, but spreading the repayment of the past-due payments over 
the term of a plan, be it three or five years, can help an otherwise 
financially strapped client from garnishments, license suspensions, or 
even jail. 

 
III. STUDENT LOANS 
 

America's collective student debt burden is currently increasing by an estimated 
$2,853.88 per second, so the odds that you have a client with student loan debt 
increase every day. As of the writing of these materials, America's outstanding 
student loan debt totaled $1,358,372,320,895.00.  If you are interested in the 
total student loan debt due in the United States at any given moment, go to 
http://www.finaid.org/loans/studentloandebtclock.phtml to see the Student Loan 
Debt Clock. 
 
Much like child support and tax obligations, student loan servicers have 
extraordinary rights in the collection of their debts. They can issue wage and non-

https://www.law.cornell.edu/uscode/text/11/1328
http://www.finaid.org/loans/studentloandebtclock.phtml


4-57 
 

wage garnishments without filing suit. Such garnishments can be devastating. 
 
Section 523(a)(8) of the Bankruptcy Code provides that educational debt is 
dischargeable in cases of "undue hardship," a concept that is not itself defined in 
the code. This has led to a patchwork of standards to determine whether an 
undue hardship exists. In the Eighth Circuit, courts use a "totality of the 
circumstances" test to determine whether an undue hardship exists. The majority 
of circuits – Second, Third, Fourth, Fifth, Sixth, Seventh, Ninth, Tenth, and 
Eleventh – rely upon the three-prong test set forth in Brunner v. New York State 
Higher Educ. Services Corp., 831 F.2d 395, 396 (2d Cir. 1987). The First Circuit 
has declined to explicitly adopt either standard. See In re Nash, 446 F.3d 188 (1st 
Cir. 2006). No matter which test applies in your circuit, the burden of proof and 
persuasion rests squarely on the debtor's shoulders. 
 
Under the "totality of the circumstances" standard, courts look at (1) the debtor's 
past, present and future financial resources; (2) the reasonable and necessary 
living expenses of the debtor and their dependents; (3) other relevant facts and 
circumstances. See In re Andrews, 661 F.2d 702 (8th Cir. 1981) and In re Long, 
322 F.3d 549 (8th Cir. 2003). 
 
Of more interest to the intended reader of these materials is the Brunner test, 
which was adopted by the Sixth Circuit in In re Oyler, 397 F.3d 382, 385 (6th Cir. 
2005). Under Brunner, a debtor must show (1) an inability to maintain, based on 
current income and expenses, a "minimal" standard of living; (2) "that additional 
circumstances exist indicating that this state of affairs is likely to persist for a 
significant portion of the repayment period of the loans[,]"; and (3) a prior good 
faith effort to repay student loans. Brunner, 831 F.2d at 396. All three prongs 
must be met in order for a court to find that an undue hardship exists. 
 
In Oyler, the Sixth Circuit not only adopted the Brunner test, but also the 
"certainty of hopelessness" benchmark that has evolved since Brunner was first 
decided. Oyler, 397 F.3d at 386.  In finding that the debtor failed the second 
prong of the Brunner test, the Sixth Circuit stated: 

 
[H]e has shown no "additional circumstances ... indicating that this 
state of affairs is likely to persist for a significant portion of the 
repayment period." Such circumstances must be indicative of a 
"certainty of hopelessness, not merely a present inability to fulfill 
financial commitment." In re Roberson, 999 F.2d at 1136. They 
may include illness, disability, a lack of useable job skills, or the 
existence of a large number of dependents. See Kraft v. New York 
State Higher Educ. Serv. Corp. (In re Kraft), 161 B.R. 82, 84 
(Bankr. W.D.N.Y. 1993). And, most importantly, they must be 
beyond the debtor's control, not borne of free choice. See Fischer 
v. State Univ. of New York (In re Fischer), 23 B.R. 432, 434 (Bankr. 
W.D.Ky. 1982). Choosing a low-paying job cannot merit undue 
hardship relief. See Healey v. Massachusetts Higher Educ. (In re 
Healey), 161 B.R. 389, 395 (E.D. Mich. 1993) ("A resolute 
determination to work in one's field of dreams, no matter how little 
it pays, cannot be the fundamental standard from which 'undue 
hardship' ... is measured."). 

https://www.law.cornell.edu/uscode/text/11/523
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Id. at 386. Another factor to consider when determining if your client should seek 
an undue hardship discharge is the availability of the Income-Contingent 
Repayment Program (ICRP) or Income-Based Repayment (IBR). While failure of 
a debtor to avail themselves of these programs is not a per se indication of a lack 
of good faith, it will be considered probative of their intent (or lack thereof) to 
repay the loans. 
 
Recently, the Supreme Court of the United States declined to hear an appeal 
from a Seventh Circuit decision regarding the review of the conflict among 
Circuits regarding the determination of an undue hardship. In Tetzlaff v. 
Educational Credit Management Corp., the debtor was subject to the Brunner 
test, but argued the totality of the circumstances test was more appropriate.  
Tetzlaff, 794 F.3d 756, 760 (7th Cir. 2015), cert. denied, 136 S. Ct. 803 (2016).  
Until the Supreme Court agrees to hear a case regarding the undue hardship 
standard, we are left with a situation where dischargeability can be based largely 
on where a debtor lives. 
 
While the media has painted the pursuit of student loan debt discharge as a 
Sisyphean task, a review of the data suggests otherwise. In order to attempt to 
receive a hardship discharge, a debtor must file an Adversary Proceeding 
against their student loan lenders and/or servicers. See Bankruptcy Rule 
7001(6). A study by Jason Iuliano, J.D., Ph.D,1 based upon a review of 2007 
bankruptcy data, showed only 0.1 percent of debtors with student loans filed 
such Adversary Proceedings to seek a hardship discharge. Of that 0.1 percent, 
50 percent received some, but not complete, relief from the Court, and 25 
percent received full discharges of their student loan debt. If your client has a 
good faith basis to pursue a hardship discharge of their student loan debt, this 
data suggests it is worth pursuing. 

 
IV. FEDERAL INCOME TAXES 
 

If your client has unpaid federal income taxes, or anticipates a large tax 
obligation that they will be unable to pay in a timely fashion, Chapter 13 
bankruptcy can be a great way to satisfy those obligations while minimizing 
penalties and interest. 
 
First, it is important to determine if your client has filed all of their income tax 
returns before exploring the option of bankruptcy. The clock for an IRS 
assessment of any tax obligation does not begin to run until a tax return is filed 
under §6501(c)(3) of the Internal Revenue Code. Once a return is filed, the IRS 
has three (3) years to make an assessment; however, if the taxpayer omits 25 
percent or more of their gross income from the return, the IRS has six (6) years.  
See §6501(e)(1). 
 
When talking to your client about their income tax obligations, it is important to 
determine how much of the debt is tax and how much is interest and/or penalties, 

                                                           
1  Iuliano, Jason, "An Empirical Assessment of Student Loan Discharges and the Undue Hardship 
Standard" (July 24, 2011).  86 American Bankruptcy Law Journal 495 (2012).  Available at SSRN: 
http://ssrn.com/abstract=1894445 or http://dx.doi.orf/10.2139/ssrn.1894445.  

https://www.law.cornell.edu/rules/frbp/rule_7001
https://www.law.cornell.edu/rules/frbp/rule_7001
https://www.law.cornell.edu/uscode/text/26/6501
https://www.law.cornell.edu/uscode/text/26/6501
http://ssrn.com/abstract=1894445
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as these amounts receive different treatment in bankruptcy. While the tax 
obligation itself is generally non-dischargeable under §523(a)(1), the interest and 
penalties may be. Even if the tax obligation is non-dischargable, a Chapter 13 
repayment plan can assist your client in repaying those obligations. 
 
Most income tax claims are considered priority claims under the Bankruptcy 
Code, which means they are entitled to payment before other unsecured claims. 
However, if the tax was first due more than  three (3) years prior to the petition 
date or the tax was assessed more than 240 days prior to the petition date, they 
are not given priority, and are paid as any other unsecured debt. Similarly, these 
non-priority taxes are discharged in a Chapter 13 case along with other 
unsecured debts. 
 
If your client has been assessed penalties in addition to the tax due, those 
penalties are dischargeable in a Chapter 13 case under §1328(a) of the 
Bankruptcy Code. 
 
Once an assessment is made, the IRS has a lien for ten (10) years after the date 
of assessment. This means that the IRS could enforce a tax obligation up to 
sixteen (16) years after a tax return is filed. THAT IS A VERY LONG TIME. 
Federal tax liens attach to all of the taxpayer's property, including after-acquired 
property. A Chapter 13 bankruptcy plan can provide a debtor with relief from an 
income tax lien, as the lien can be stripped-down to the value of the collateral, 
under §506 of the Bankruptcy Code. 

 
If your client has received notice that a levy has been issued to the client's bank, 
they have twenty-one (21) days from the date of the notice to object to the levy. 
For many clients, such a levy can be devastating and have a domino effect upon 
their other financial obligations. The filing of a bankruptcy petition acts as a stay 
upon the execution of this levy, so it is imperative that they act quickly to avoid 
the problems that come with an empty bank account. 

 
• Maximizing Assets for Tax Repayment 

 
If your client anticipates a large federal income tax obligation, a Chapter 7 
filing may be quite beneficial. A Chapter 7 debtor with non-exempt assets 
may elect to take up to two (2) years to pay their tax obligations for the 
prior calendar under 26 U.S.C. 1398(d). In the event of an individual filing 
with a non-filing spouse, the non-filing spouse may join in this election as 
long as they file joint returns. For example, if Jane and John file Chapter 7 
bankruptcy in March 2017, they may take the election under §1398(d), 
which provides two (2) years to pay the 2016 tax due. Please note, the 
election must be made on or before the date the debtor's federal tax 
return is due to be filed. 
 
This election provides the additional benefit of treating the tax due as a 
debt of the estate, and any refund received as an asset. This is useful 
when the debtor has tax liabilities for the present year and files the 
bankruptcy with assets, as it permits those assets to be used to pay non-
dischargeable taxes instead of otherwise dischargeable unsecured 
creditors. Were the election not made, the individual would lose their 

https://www.law.cornell.edu/uscode/text/11/523
https://www.law.cornell.edu/uscode/text/11/1328
https://www.law.cornell.edu/uscode/text/11/506
https://www.law.cornell.edu/uscode/text/26/1398
https://www.law.cornell.edu/uscode/text/26/1398
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assets, owe a tax liability at the end of the year, and have lost the assets 
needed to pay that liability. In the event the assets of the estate are 
insufficient to pay the entire tax obligation, the remaining balance is the 
debtor's liability. 

 
V. JUDGMENT LIENS 
 

For creditors, judgment liens serve as an effective tool for collection of a debt, 
especially in situations where a judgment debtor has insufficient liquid assets to 
pay the judgment due. For debtors, these liens cloud the title of any real estate 
they own at the time of the lien's filing, as well as any future-acquired real estate. 
 
Section 522(f)(1) of the Bankruptcy Code allows a debtor to avoid judicial liens 
on any exempt property. It is important to note that the avoidance of judicial liens 
requires a motion before the Court; it is not a self-executing provision. 
 
The extent to which a non-consensual judgment lien is avoided depends on how 
much the lien impairs the debtor's available exemptions. For example, Jane's 
home is worth $50,000. She has a first mortgage in favor of Small Town Bank 
that secures her $30,000 loan and a judgment lien in favor of Big City Bank for 
$30,000. If Jane files Chapter 7 bankruptcy on or after April 1, 2016, and elects 
the federal exemptions, she is entitled to a $23,675 homestead exemption.  
Since the amount secured by the consensual mortgage lien ($30,000) and the 
homestead exemption ($23,675) exceed the value of Jane's home, she can fully 
avoid Big City Bank's judgment lien, as there is no equity to which it can attach. 

 
Even if equity remains after all consensual liens and homestead exemption are 
calculated, the judgment lien may still be avoided to the extent it impairs any 
available "wildcard" exemption, which is $1,250 for cases filed on or after April 1, 
2016. If equity remains after all these considerations, the judgment lien will attach 
to that remaining equity. Using the prior example, if Jane's home is worth 
$60,000, Big City Bank's judgment lien has a secured value of $5,075.  The 
remaining balance is deemed unsecured and is discharged along with all 
other unsecured claims. 
 
If your client filed bankruptcy in the past and could have moved to avoid a 
judgment lien, but failed to do so, reach out to the judgment lien holder to see if 
they will agree to a release without going through the time and cost of reopening 
a closed case to file the Motion to Avoid. Many creditors will do so as a matter of 
courtesy. 

 
VI. PROPERTY TAXES 
 

In Kentucky, each county is responsible for assessing and collecting property 
taxes due for the real property that lies within its borders. Chapter 134 of the 
Kentucky Revised Statutes governs the assessment and collection of property 
taxes. 
 
Property taxes are due no later than December 31st of the assessment year. 
KRS 134.015(1).  Taxes paid after this date but before January 31st shall be 

https://www.law.cornell.edu/uscode/text/11/522
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37639
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28365
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subject to a penalty of 5 percent, and those paid between February 1st and April 
14 shall be subject to a 10 percent penalty. 
 
It is important to note that property tax obligations are both in rem and in 
personam liabilities. KRS 134.015(4) states: 

 
All taxes due under this section and all fees, penalties, and 
interest thereon are a personal debt of the taxpayer on the 
assessment date, from the time the tax becomes due until paid. 
(Emphasis added.) 

 
Any property tax bills not paid as of April 15th of the assessment year shall be 
filed with the County Clerk, and upon such filing, the bill becomes a Certificate of 
Delinquency. KRS 134.122(2)(a). This is an important distinction, for holders of 
Certificates of Delinquency are entitled to collect interest, fees, and costs; a 
transferee is entitled to collect only the amount it paid to the Clerk. 
 
Certificates of Delinquency accrue interest at 12 percent per annum. See KRS 
134.125.  Additionally, the holder of a Certificate of Delinquency is entitled to pre-
litigation fees, administrative fees, and litigation fees as outlined in KRS 134.452. 
The fees authorized therein can substantially increase the amount due.   
 
Unpaid property taxes, whether they are Certificates of Delinquency or not, act 
as a lien upon the real property for eleven (11) years from the date the taxes 
become delinquent, which is January 1 of the year after the assessment. See 
KRS 134.420(1) and 134.015(1). The lien travels with the land and is enforceable 
against any subsequent owners. Any personal liability remains with the owner of 
the property at the time the tax was assessed. 
 
In Kentucky, property taxes have the privilege of super-priority status under KRS 
134.420(3), which means they must be paid before any and all other liens, 
including mortgages, and are of equal priority to other property tax liens under 
subsection (4). 
 
While bankruptcy cannot eliminate property tax obligations, it can help your client 
establish a feasible way to cure the past due payments in order to save their 
property. This is done most often through a Chapter 13 plan. 
 
The one element of a Certificate of Delinquency holder's claim that can be 
challenged is the litigation fees.  All other costs and pre-litigation fees, as long as 
they are in line with the amounts and formulas set forth in KRS 134.452, cannot 
be reduced or held unenforceable by the Bankruptcy Court. However, subsection 
(3) provides that a holder of a Certificate of Delinquency may recover "actual, 
reasonable attorney's fees" in connection with litigation filed in pursuit of 
collection. If your client comes to you before the entry of a judgment, there is an 
opportunity to object to the litigation fees sought if they are not reasonable. 
However, if a judgment has been entered, a bankruptcy court will not question 
the trial court's discretion as to their reasonableness. 
 
 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=28365
http://www.lrc.ky.gov/Statutes/statute.aspx?id=40079
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28383
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28383
http://www.lrc.ky.gov/statutes/statute.aspx?id=42369
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28429
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28365
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28429
http://www.lrc.ky.gov/Statutes/statute.aspx?id=28429
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VII. CONCLUSION 
 

Even if your regular practice does not include bankruptcy, a basic working 
knowledge of the benefits a bankruptcy filing may provide your client can improve 
outcomes in non-bankruptcy areas of practice. As a Kentucky lawyer, you are 
lucky to have many congenial bankruptcy attorneys who are more than happy to 
help your client determine if bankruptcy is the best option for them. 
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LGBT ISSUES FOR THE GENERAL PRACTITIONER 
Ross T. Ewing and Bruce Kleinschmidt 

 
 

 
I.  OVERVIEW OF TOPIC  

 
A.  Ethical Issues 

 
1.  State Rules of Court – Code of Professional Responsibility. 

 
Your ethical decision to serve the LGBT community – SCR 3.130 
(1.16) (4),  
 

SCR 3.130(1.16) Declining or terminating 
representation 

 
(b) Except as stated in paragraph (c), a lawyer may 
withdraw from representing a client if: 
 
(1) withdrawal can be accomplished without 
material adverse effect on the interests of the client; 
or 
 
(2) the client persists in a course of action involving 
the lawyer's services that the lawyer reasonably 
believes is criminal or fraudulent; or 
 
(3) the client has used the lawyer's services to 
perpetrate a crime or fraud; or 

 
(4) the client insists upon taking action that the 
lawyer considers repugnant or with which the 
lawyer has a fundamental disagreement;1 

 
2.  Federal law. 

 
Federal Religious Freedom Law – 42 U.S. Code Chapter 21B – 
Religious Freedom Restoration Act ("RFRA"). 

 
3.  State law. 

 
Religious Freedom under KRS 446.350. Governor Beshear 
vetoed the law, but was overwhelmingly overridden by the 
General Assembly. 

 

  

                                                           
1
 http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf 

(Accessed 4/18/2016). 

http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
https://www.law.cornell.edu/uscode/text/42/chapter-21B
https://www.law.cornell.edu/uscode/text/42/chapter-21B
http://www.lrc.ky.gov/statutes/statute.aspx?id=42395
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf


5-2 
 

KRS 446.350 Prohibition upon government 
substantially burdening freedom of religion – 
Showing of compelling governmental interest – 
Description of "burden." 
 
Government shall not substantially burden a 
person's freedom of religion. The right to act or 
refuse to act in a manner motivated by a sincerely 
held religious belief may not be substantially 
burdened unless the government proves by clear 
and convincing evidence that it has a compelling 
governmental interest in infringing the specific act 
or refusal to act and has used the least restrictive 
means to further that interest. A "burden" shall 
include indirect burdens such as withholding 
benefits, assessing penalties, or an exclusion from 
programs or access to facilities. Effective: June 25, 
2013.2 

 
B.  Transgender Issues 

 
This was described by the Wall Street Journal as "the last group of 
minorities it is socially acceptable to be hostile towards." WSJ (4/13/2016 
p. A3). 
 

Kentucky's first definition of school bullying was recently signed into law in 
SB 228 (signed 4/9/16, amending KRS 158.148): 

 
Be it enacted by the General Assembly of the 
Commonwealth of Kentucky: 

 
Section 1. KRS 158.148 is amended to read as follows:  

 
(1) (a) As used in this section, "bullying" means any 
unwanted verbal, physical, or social behavior among 
students that involves a real or perceived power imbalance 
and is repeated or has the potential to be repeated: 
 

1. That occurs on school premises, on school-
sponsored transportation, or at a school-sponsored 
event; or 
 
2. That disrupts the education process. 

 
(b) This definition shall not be interpreted to prohibit civil 
exchange of opinions or debate or cultural practices 
protected under the State or federal Constitution where the  
 
 

                                                           
2
 http://www.lrc.ky.gov/statues/statute.aspx?id=42395 (Accessed 4/18/2016). 

http://www.lrc.ky.gov/record/16RS/SB228.htm
http://www.lrc.ky.gov/statutes/statute.aspx?id=3450
http://www.lrc.ky.gov/statutes/statute.aspx?id=3450
http://www.lrc.ky.gov/statues/statute.aspx?id=42395
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opinion expressed does not otherwise materially or 
substantially disrupt the education process.3 

 

C.  Appendix of Case Law and Statutory Law 
 

1.  General case and statutory law. 
 

a. Commonwealth v. Wasson, 842 S.W.2d 487 (Ky. 1992) 
Kentucky's decriminalization of sodomy. 

 

b. Lawrence v. Texas, 539 U.S. 558 (2003). Federal decision 
decriminalizing sodomy and quite possibly the only time 
Kentucky has been ahead of a trend! 

 

c. Obergefell v. Hodges, 135 S.Ct. 2584 (2015). Same-sex 
marriage decision. 

 

d. Kentucky SB 216 (signed by Gov. April 13, 2016) amends 
KRS 402.100 (bride, groom or spouse options on marriage 
licenses). KRS 402.100 has been amended to read: 

 

Each county clerk shall make available to 
the public the form prescribed by the 
Department for Libraries and Archives for 
the issuance of a marriage license. The 
department shall issue a marriage license 
form which provides for the entering of 
information identifying each party as a 
"bride," "groom," or "spouse." 

 

http://www.lrc.ky.gov/record/14rs/sb216.htm  
(accessed 4/29/2016) 

 

2.  Hate crime case and statutory law. 
 

a.  Federal hate crime statutory law 18 U.S.C. §249 – Hate 
crime acts. 

 

(a) In General. – 
 
(1) Offenses involving actual or perceived 
race, color, religion, or national origin. –
Whoever, whether or not acting under color 
of law, willfully causes bodily injury to any 
person or, through the use of fire, a firearm, 
a dangerous weapon, or an explosive or 
incendiary device, attempts to cause bodily 
injury to any person, because of the actual 
or perceived race, color, religion, or national 
origin of any person– 

                                                           
3
 http://www.lrc.ky.gov/record/16RS/SB228/bill.pdf (Accessed 4/29/16). 

https://www.law.cornell.edu/supct/html/02-102.ZS.html
http://www.supremecourt.gov/opinions/14pdf/14-556_3204.pdf
http://www.lrc.ky.gov/record/14rs/sb216.htm
http://www.lrc.ky.gov/statutes/statute.aspx?id=36475
http://www.lrc.ky.gov/statutes/statute.aspx?id=36475
http://www.lrc.ky.gov/record/14rs/sb216.htm
https://www.law.cornell.edu/uscode/text/18/249
http://www.lrc.ky.gov/record/16RS/SB228/bill.pdf
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(A) shall be imprisoned not more than 10 
years, fined in accordance with this title, or 
both; and 
 
(B) shall be imprisoned for any term of 
years or for life, fined in accordance with 
this title, or both, if– 
 
(i) death results from the offense; or 
 
(ii) the offense includes kidnapping or an 
attempt to kidnap, aggravated sexual abuse 
or an attempt to commit aggravated sexual 
abuse, or an attempt to kill. 

 
(2) Offenses involving actual or perceived 
religion, national origin, gender, sexual 
orientation, gender identity, or disability. – 
 
(A) In general. – Whoever, whether or not 
acting under color of law, in any 
circumstance described in subparagraph (B) 
or paragraph (3), willfully causes bodily 
injury to any person or, through the use of 
fire, a firearm, a dangerous weapon, or an 
explosive or incendiary device, attempts to 
cause bodily injury to any person, because 
of the actual or perceived religion, national 
origin, gender, sexual orientation, gender 
identity, or disability of any person– 

 
(i) shall be imprisoned not more than 10 
years, fined in accordance with this title, or 
both; and 
 
(ii) shall be imprisoned for any term of years 
or for life, fined in accordance with this title, 
or both, if– 
 
(I) death results from the offense; or 
 
(II) the offense includes kidnapping or an 
attempt to kidnap, aggravated sexual abuse 
or an attempt to commit aggravated sexual 
abuse, or an attempt to kill. 

https://www.law.cornell.edu/uscode/text/18/249 
(accessed April 18, 2016) 

 
  

https://www.law.cornell.edu/uscode/text/18/249
https://www.law.cornell.edu/uscode/text/18/249
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b.  Federal hate crime case law. 
 

U.S. v. Jenkins, 122 F.Supp.3d 639, 642 (E.D. Ky. 2013) 
 
The country's first prosecution of a hate crime on 
the basis of sexual orientation began in Harlan 
County, Kentucky. Anthony Jenkins, his wife Alexis 
Jenkins, his sister Ashley Jenkins, and his cousin 
Jason Jenkins, traveled together to the house of 
Kevin Pennington. In their version of the events, 
Alexis and Ashley admitted that the Jenkinses 
came to Kevin Pennington's house to inflict a 
physical assault because of his sexual orientation. 
These women advanced this testimony as 
witnesses against Anthony and Jason, but the 
results of that trial suggest that this narrative was 
rejected by the jury. 
 
The Defendants argued at trial that the visit 
constituted nothing more than drug addicts seeking 
drugs. Whether or not it was drugs that brought the 
Jenkinses to Kevin Pennington that night, the role 
of drugs in their encounter cannot be overlooked. 
Other than Anthony Jenkins, each of the 
defendants were heavily addicted. Alexis and 
Ashley testified that they had ingested significant 
amounts of potent controlled substances on the 
night of the criminal activity. Jason Jenkins claims 
to have consumed thirty beers the same day. Even 
the victim, Kevin Pennington, admitted to significant 
drug abuse, and his involvement in the distribution 
of controlled substances. 
 
. . . . 
 
Ashley Jenkins is the first person in the United 
States to be convicted under the Hate Crime 
Prevention Act's prohibition against willfully 
inflicting bodily injury on another because of sexual 
orientation. Specifically, she pled guilty to aiding 
and abetting the willful causing of bodily injury 
because of actual or perceived sexual orientation, a 
violation of 18 U.S.C. §249(a)(2). As calculated in 
the Presentence Investigation Report, prepared at 
the direction of the Court by the United States 
Probation Office, the Guideline for 18 U.S.C. 
§249(a)(2) is found at U.S.S.G. §2H1.1, and 
corresponds to a base offense level of 36. The PSR 
also includes a three level enhancement under 
U.S.S.G. §3A1.1 for intentionally selecting a victim  
 

https://www.law.cornell.edu/uscode/text/18/249
https://www.law.cornell.edu/uscode/text/18/249
https://www.law.cornell.edu/uscode/text/18/249
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based on a prohibited reason, among which sexual 
orientation is enumerated. [660] 
 
 . . . . 
 
A juror in the trial of Anthony and Jason Jenkins 
wrote an article about his experience, which he 
entitled, "Hate Crime Trial Reveals Deep 
Dysfunction." He noted that in the process of 
getting at the truth of what happened to Kevin 
Pennington, the evidence at trial proved beyond a 
reasonable doubt that we continue to struggle as a 
community with several common social ills. Each 
defendant in this case grew up amid complete 
dysfunction in their families and homes. It was rare 
for the parents of these defendants to have attained 
any education or employment; most accepted some 
form of government assistance. Tragically, most, 
though not all, of those who were supposed to 
stand as an example for these four defendants, to 
provide for them, to make them feel safe, instead, 
abused both drugs and those in their care. 
Nevertheless, despite experiencing the devastation 
these tragic behaviors caused in their own lives, 
these defendants made many of the same choices 
that perpetuate a cycle – a cycle that leads to too 
many out of school and work and into public 
assistance and drugs. 
 
Sentencing in federal court does not pretend to 
solve these systemic issues facing our community. 
But it does do this: punish [668] the misdeeds of 
four members of this community, provide them with 
help if they choose to accept it, and send a 
message to all others that regardless of your life's 
circumstances, the reckless abuse of drugs is no 
antidote to the pain of your life. Just societies 
choose not to live this way and hold accountable 
those that do. And that is what this Court has done 
here. 
 

c.  Kentucky hate crime statutory law.  
 

KRS 532.031 Hate crimes – Finding – Effect. 
 

A person may be found by the sentencing 
judge to have committed an offense 
specified below as a result of a hate crime if 
the person intentionally because of race, 
color, religion, sexual orientation, or national 
origin of another individual or group of 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=20031
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individuals violates a provision of any one 
(1) of the following: [list omitted] 

 
(The law was first adopted in 1998 but amended in 2000) 
http://www.lrc.ky.gov/statutes/statute.aspx?id=20031  
(accessed 4/18/2016). 
 

3.  Employment law. 
 

a.  Roberts v. UPS, Inc., 115 F.Supp.3d. 344 (E.D.N.Y. 2015). 
 

The United States Court of Appeals for the Second 
Circuit has joined other circuits in holding that Title 
VII of the Civil Rights Act of 1964, 42 U.S.C.S. 
§2000e-2, DOES NOT prohibit discrimination 
based on sexual orientation. … 
 
July 16, 2015, the Equal Employment Opportunity 
Commission (EEOC) issued a landmark ruling – 
binding on all federal agencies – criticizing federal 
courts for simply citing to earlier and dated 
decisions without any additional analysis when they 
interpreted Title VII's prohibition of sex-based 
discrimination not to include protections against 
sexual orientation discrimination. 

 
b.  Complainant v. Foxx, EEOC Decision No. 0120133080, 

2015 WL 4397641 (July 16, 2015). 
 

Some courts have also relied on the fact that 
Congress has debated but not yet passed 
legislation explicitly providing protections for sexual 
orientation. See Bibby v. Philadelphia Coca Cola 
Bottling Co., 260 F.3d 257, 261 (3d Cir. 2001) 
("Congress has repeatedly rejected legislation that 
would extend Title VII to cover sexual orientation.").  
But the Supreme Court has ruled that 
"[c]ongressional inaction lacks persuasive 
significance because several equally tenable 
inferences may be drawn from such inaction, 
including the inference that the existing legislation 
already incorporated the offered change." Pension 
Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 
650 (1990) (citation omitted) (internal quotation 
marks omitted). 
 
The idea that congressional action is required (and 
inaction is therefore instructive in part) rests on the 
notion that protection against sexual orientation 
discrimination under Title VII would create a new 
class of covered persons. But in analogous case 

http://www.lrc.ky.gov/statutes/statute.aspx?id=20031%20%20
http://www.lrc.ky.gov/statutes/statute.aspx?id=20031%20%20
https://www.law.cornell.edu/uscode/text/42/2000e-2
https://www.law.cornell.edu/uscode/text/42/2000e-2
https://www.law.cornell.edu/supct/html/89-390.ZS.html
https://www.law.cornell.edu/supct/html/89-390.ZS.html
https://www.law.cornell.edu/supct/html/89-390.ZS.html
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law, courts have held that Title VII protects persons 
who are discriminated against because of their 
relationships with persons of another race, the 
courts did not thereby create a new protected class 
of "people in interracial relationships." See, e.g., 
Deffenbaugh-Williams v. Wal-Mart Stores, Inc., 156 
F.3d 581, 588-89 (5th Cir. 1998), reinstated in 
relevant part, Williams v. Wal-Mart Stores, Inc., 182 
F.3d 333 (5th Cir. 1999) (en banc). And when the 
Supreme Court decided that Title VII protected 
persons discriminated against because of gender 
stereotypes held by an employer, it did not thereby 
create a new protected class of "masculine 
women." See Price Waterhouse, 490 U.S. at 239-
40 (plurality opinion). Similarly, when ruling under 
Title VII that discrimination against an employee 
because he lacks religious beliefs is religious 
discrimination, the courts did not thereby create a 
new Title VII basis of "non-believers." See, e.g., 
EEOC v. Townley Eng'g & Mfg. Co., 859 F.2d 610, 
621 (9th Cir. 1988). These courts simply applied 
existing Title VII principles on race, sex, and 
religious discrimination to these situations. Further, 
the Supreme Court was not dissuaded by the 
absence of the word "mothers" in Title VII when it 
decided that the statute does not permit an 
employer to have one hiring policy for women with 
pre-school children and another for men with pre-
school children. See Phillips v. Martin-Marietta, 400 
U.S. 542, 543-44 (1971) (per curiam). The courts 
have gone where the principles of Title VII have 
directed. 
 
“Our task is the same. We apply the words of the 
statute Congress has charged us with enforcing. 
We therefore conclude that Complainant's 
allegations of discrimination on the basis of sexual 
orientation state a claim of discrimination on the 
basis of sex. We further conclude that allegations of 
discrimination on the basis of sexual orientation 
necessarily state a claim of discrimination on the 
basis of sex. An employee could show that the 
sexual orientation discrimination he or she 
experienced was sex discrimination because it 
involved treatment that would not have occurred 
but for the individual's sex; because it was based 
on the sex of the person(s) the individual 
associates with; and/or because it was premised on 
the fundamental sex stereotype, norm, or 
expectation that individuals should be attracted only 
to those of the opposite sex. Agencies should treat 

https://supreme.justia.com/cases/federal/us/490/228/
https://supreme.justia.com/cases/federal/us/490/228/
https://supreme.justia.com/cases/federal/us/400/542/
https://supreme.justia.com/cases/federal/us/400/542/
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claims of sexual orientation discrimination as 
complaints of sex discrimination under Title VII and 
process such complaints through the ordinary 
Section 1614 process. 
 
We recognize that many agencies also have 
separate complaint processes in place for claims of 
sexual orientation discrimination. Agencies may 
maintain, and employees may still utilize, these 
procedures if they wish. But the 1614 process is the 
most appropriate method for resolving these 
claims. Agencies should make applicants and 
employees aware that claims of sexual orientation 
discrimination will ordinarily be processed under 
Section 1614 as claims of sex discrimination unless 
the employee requests that the alternative 
complaint process be used. 

 
CONCLUSION 
 
Accordingly, we conclude that Complainant's 
allegations of discrimination on the basis of his 
sexual orientation state a claim of discrimination on 
the basis of sex within the meaning of Title VII. 
Furthermore, we conclude that Complaint's initial 
EEO Counselor contact was timely. We remand the 
Complainant's claim of discrimination to the Agency 
for further processing for a determination on the 
merits. 
 
ORDER 
 

The Agency is ORDERED to continue processing 
the remanded claims. The Agency shall 
acknowledge to the Complainant that it has 
received the remanded claims within thirty (30) 
calendar days of the date this decision becomes 
final.” 

 

c.   Executive orders. 
 

https://www.federalregister.gov/articles/2014/07/23/2014-
17522/further-amendments-to-executive-order-11478-
equal-employment-opportunity-in-the-federal-government 
(accessed 4/19/16) 

 

d.  Local fairness ordinances. 
 

i.  Eight Kentucky cities have local non-discrimination 
ordinances – or Fairness Ordinances – covering 
sexual orientation and gender identity:  

https://www.federalregister.gov/articles/2014/07/23/2014-17522/further-amendments-to-executive-order-11478-equal-employment-opportunity-in-the-federal-government
https://www.federalregister.gov/articles/2014/07/23/2014-17522/further-amendments-to-executive-order-11478-equal-employment-opportunity-in-the-federal-government
https://www.federalregister.gov/articles/2014/07/23/2014-17522/further-amendments-to-executive-order-11478-equal-employment-opportunity-in-the-federal-government
https://www.federalregister.gov/articles/2014/07/23/2014-17522/further-amendments-to-executive-order-11478-equal-employment-opportunity-in-the-federal-government


5-10 
 

 
a)  Covington (2003) 
 
b)  Danville (2014) 
 
c)  Frankfort (2013) 
 
d) Lexington-Fayette County (1999) 
 
e)   Louisville Metro (1999) 
 
f)  Morehead (2013) 
 
g)  Vicco (2013) 
 
h)  Midway (2015)4 

 
The role of city/county Fairness Ordinances was at 
issue in Kentucky: Hyman v. City of Louisville, 132 
F. Supp. 528 (W.D. Ky. 2001), finding that the 
Louisville and Jefferson County ordinances did not 
deprive the complainant of any religious rights.  
This case was based on sexual orientation and 
gender identity protections created.   

 
Lexington Fayette Urban County Human Rights 
Commission v. Hands on Originals5 is an ongoing 
case concerning Lexington’s Fairness ordinance.  
HOO refused to print Lexington gay pride tee shirts 
in 2012. HRC ruling reversed by circuit judge. This 
case is currently on appeal to the Kentucky Court of 
Appeals.  

 

ii.  Louisville Fairness Ordinance. 
 

§92.01 DECLARATION OF POLICY. 
 

It is the policy of the Metro Government to 
safeguard all individuals within Jefferson 
County from discrimination in certain con-
texts because of race, color, religion, 
national origin, familial status, age, 
disability, sex, gender identity, or sexual 
orientation. Certain practices must be pro-
hibited within the areas of employment, 
housing, public accommodation, resort or 
amusement as necessary to protect 

                                                           
4
 http://kchr.ky.gov/Pages/Local-HRC-in-KY.aspc (accessed 4/19/16). 

 
5
 (2015-CA-000745, submitted 4/1/16 to the Ky. Court of Appeals). 

http://kchr.ky.gov/Pages/Local-HRC-in-KY.aspc
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individual's personal dignity and insure 
freedom from humiliation; to make 
available to Jefferson County all full pro-
ductive capacities; to secure Jefferson 
County against strife and unrest which 
would menace its democratic institutions; 
and to preserve the public safety, health 
and general welfare. 
 

(1994 Jeff. Code, §92.01) (Jeff. Ord. 36-
1999, adopted and effective 10-12-1999) 
(1999 Lou. Code, §98.1) (Lou. Ord. No. 
0088-2001, 2, approved 8-16-2001; Lou. 
Metro Am. Ord. No. 193-2004, approved 12-
10-2004) 

 

http://library.amlegal.com/nxt/gateway.dll/Kentucky/
loukymetro/louisvillejeffersoncountymetrogovernme
nt?f=templates$fn=default.htm$3.0$vid=amlegal:lo
uisville_ky (accessed 4/19/16) 
 

iii.  Lexington Fairness Ordinance. 

 
LEXINGTON HR ORDINANCE…. 
 
http://www.lfuchrc.org/publications/LocalO
rdinance.pdf  (accessed 4/19/16) 

 

II.  ESTATE PLANNING FOR LGBT CLIENTS 
 

A. Introduction 
 

1. Same-sex couple (probably friends of yours) comes to you and 
asks for "power of attorney" and/or "wills." 

 
2. Competent, thoughtful representation requires more than filling out 

stock forms. 

3. Four big issues: 
 

a. What do these people actually want and/or need? 
 

b. What can you ethically do to get them there? 
 

c. How do you take practical steps to strengthen your drafted 
documents? 

 

d. What do you do if something goes wrong? 
 

B. What Do These People Want/Need? 
 

1. Valid will. 

http://library.amlegal.com/nxt/gateway.dll/Kentucky/loukymetro/louisvillejeffersoncountymetrogovernment?f=templates$fn=default.htm$3.0$vid=amlegal:louisville_ky
http://library.amlegal.com/nxt/gateway.dll/Kentucky/loukymetro/louisvillejeffersoncountymetrogovernment?f=templates$fn=default.htm$3.0$vid=amlegal:louisville_ky
http://library.amlegal.com/nxt/gateway.dll/Kentucky/loukymetro/louisvillejeffersoncountymetrogovernment?f=templates$fn=default.htm$3.0$vid=amlegal:louisville_ky
http://library.amlegal.com/nxt/gateway.dll/Kentucky/loukymetro/louisvillejeffersoncountymetrogovernment?f=templates$fn=default.htm$3.0$vid=amlegal:louisville_ky
http://www.lfuchrc.org/publications/LocalOrdinance.pdf
http://www.lfuchrc.org/publications/LocalOrdinance.pdf
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a. They almost certainly want out of intestacy – KRS 391.010. 
 

i. Children and their descendants. 
 
ii. Parents – half each or all to survivor. 
 
iii. Siblings and their descendants. 
 
iv. Spouse. 
 
v. Half to maternal kin, half to paternal kin, in the 

following order: 
 

a) Grandparents – half each or all to survivor. 
 
b) Uncles and aunts. 
 
c) Great-grandparents – halves or all to the 

survivor. 
 
d) Brothers and sisters of grandparents. 
 
e) Etc. 

 
b.  Want to appoint an executor (usually partner) – Statute 

prefers spouse then intestacy order. 
 
c.  Make them aware that they will be subject to Kentucky 

estate tax – potentially 16 percent because not in class of 
persons who are exempt. 

 
d.  Consider sending them to an estate planning specialist if 

they ask for more than you can do competently. 
 

2.  Durable Power of Attorney. 
 

a.  Comes up in unmarried couples for two reasons. 
 

i.  Springing – importance of having a point person in 
crisis, otherwise access to partner's accounts is a 
hodgepodge of banking laws and others. 

 
ii.  General – goes into effect immediately – older 

couples, couples who are already sick, couples 
really trying to get close to marriage. 

 
b.  Essentially: appoint attorney-in-fact and give them lots and 

lots of powers. 
 

  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=36130
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3.  Living Will/Designation of Health Care Surrogate. 
 
a.  Without one, they are stuck with KRS 311.631 to make 

medical decisions: 
 

i. Court-appointed guardian, if any. 
 
ii. Attorney-in-fact from Power of Attorney or Living 

Will, if it specifically includes: 
 

a) Healthcare. 
 
b) Spouse. 
 
c) Adult child, or majority of adult children. 
 
d) Parent(s). 
 
e) Nearest living relative, or majority if more 

than one of same relation (e.g., two living 
aunts and a living uncle). 

 
b.  The attorney general's form is free to the public, easy to 

use, and known to the hospitals: http://ag.ky.gov/family/ 
consumerprotection/livingwills/Pages/default.aspx.  

 
c.  No known problems with these in Kentucky. 

 

C.  Can You Ethically Get Them There? 
 

1. SCR 3.130(1.7) – Conflicts of Interest – Current Clients. 
 

a. Hand out copies of the rule. 
 
b. See esp. comment 27. 
 

2. Is this is a conflict under 1.7(a)? 
 

a. Yes. Each is directly affected by the other's estate plan. 
Can you help them write each other out and still represent 
both?  

 
b. They say that's not what they want – do you know? 
 
c. (e.g., me) Do they view the relationship with equal 

seriousness? 
 
d. N.B.: Meet with the clients separately. 

 
  

http://www.lrc.ky.gov/statutes/statute.aspx?id=30569
http://ag.ky.gov/family/consumerprotection/livingwills/Pages/default.aspx
http://ag.ky.gov/family/consumerprotection/livingwills/Pages/default.aspx
http://c.ymcdn.com/sites/kybar.site-ym.com/resource/resmgr/SCR3/SCR_3.130_(1.7).pdf
https://www.law.cornell.edu/uscode/text
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3. Is this a "consentable conflict" under 1.7(b)? 
 

 Probably. Factors will weigh differently in every case. 
 

4. Even if you clear 1.7, you might consider sending one of them to a 
new attorney, because it will help protect against undue influence 
and mental capacity claims. 

 

D.  Practical Pointers 

 
1. If you have one or more clients with an unsupportive family, you 

need to protect against potential claims of undue influence and/or 
lack of capacity. 

 

 E.g., age difference, status difference, families seeing 
undue influence in "conversion" to same-sex relationship. 

 
2. Best protection – separate representation. 
 

 Even if you don't do it, include right to it in engagement 
letter and closing letter. 

 
3. Videotape the execution of the documents. 
 
4. Rally/develop their support base while times are still good. 
 
5. Especially when trying to re-create marriage, they need access to 

living will and DPOA. 
 

 Scan them as PDF and put them on keychain jump drives 
(use to promote yourself). 

 

E.  Horror Stories and How to Avoid Them 
 

1. Scenario 1: Hospital refuses access to partner despite living will 
and/or surrogate. 

 
a. Writ process. 
 
b. Practical problem of having sufficient information to pursue. 
 

2. Scenario 2: Bank doesn't honor Power of Attorney. 
 

a. Recording process and recording revocations. 
 
b. Neutral language may work to your advantage. 
 
c. In some situations, reviewing party may grant access to 

"Bob Smith" but not "my beloved partner Bob Smith." 
 

https://www.law.cornell.edu/uscode/text
https://www.law.cornell.edu/uscode/text
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3. Scenario 3: Family contests will. 

 
a. First, consider whether you can handle probate litigation 

(as opposed to administration). 
 

b. Second, fight them on standing. 
 

i. Murphy's Ex'r v. Murphy, 65 S.W. 165 (Ky. 1901) 
essentially gave would-be heirs (family members) 
standing to contest without reference to the 
provisions of the will. 

 
ii. West v. Goldstein, 830 S.W.2d 379 (Ky. 1992), 

however, gives the court the power to look at other, 
unprobated "testamentary documents." Appellate 
courts have yet to determine whether those 
documents can affect the standing of the would-be 
heir, but the opinion gives you a strong argument 
that it does. 

 
c. Third, fight them on substance. 

 

i. If argument is capacity, go to Fischer v. 
Heckerman, 772 S.W.2d 642, 645 (Ky. 1989) and 
its capacity factors: 

 
a) "Natural objects of his bounty" (longer 

relationship is better). 
 
b) "Rational survey of his estate" (make them 

do this and put it in your file). 
 
c) "Dispose according to a fixed plan of his 

own" (document the self-determined nature 
of the plan in your cover letter and ask 
about it during execution, on video). 

 
ii.  If argument is undue influence, "badges of undue 

influence" are also found in Fischer and in Amos v. 
Clubb, 268 S.W.3d 378 (Ky. App. 2008). 

 
iii. Physically weak or mentally impaired testator 

(video tape). 
 

iv. A will "unnatural in its provisions" (if they look like a 
committed couple, you can avoid this – the more 
people who know them as a couple the better). 

 

v. Recent, short relationship between testator and 
beneficiary (ditto). 
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vi. Participation by the beneficiary in the physical 
preparation of the will (separate counselor – at a 
minimum – separate engagements and separate 
execution ceremony will help). 

 

vii. Possession by the beneficiary of the will after 
written (this is especially true if the beneficiary is 
not also the executor – consider separating them 
and giving the executor the will). 

 

viii. Efforts by the beneficiary to restrict contact 
between testator and would-be heirs (this is a big 
one – counseling them to grin and bear the in-laws 
is actually legal counsel!). 

 

ix. Beneficiary having absolute control of testator's 
business affairs (almost every couple has a 
business manager and a dreamer – the problem is 
when that role is taken to an unnecessary extreme 
– judge will know the difference). 

 

d. Finally, fight them on procedure. 
 

i.  When plaintiffs file circuit court action, they also 
must file notice in county clerk's office in county 
where probated. KRS 394.240.  

 
ii.  Necessary parties are outlined in Scott v. Roy, 137 

S.W. 858 (Ky. 1911), but the circuit court now has 
wide forgiveness/remedy powers if they aren't 
brought in, West v. Goldstein, 830 S.W.2d 379 (Ky. 
1992).  

 
e.  The indispensable resource for this is: W. Allen Schmitt, 

Glen S. Bagby, and J. Robert Lyons, Jr., Kentucky 
Probate, 2d Ed. 2011. 

 
For further reading, see: Joan M. Burda, Estate Planning 
for Same-Sex Couples, 2d. Ed. (2012). 

 
III.  PRE-NUPTUAL AGREEMENTS 

 

The More Things Change: Prenuptial Agreements & Same-Sex Marriage 
 

As same-sex couples look to exercise their newly granted right to marry, many of 
them should pause to consider a prenuptial agreement. For some couples, this is 
wise for customary reasons. For example, entrepreneurs will want to protect their 
closely held business interests, and parents remarrying late in life will want to 
preserve assets for their children. Special considerations exist, however, for 
couples who have had a long-term relationship prior to legal marriage. 
 

http://www.lrc.ky.gov/statutes/statute.aspx?id=36265
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In the event such couples later divorce, KRS 403.190 permits the court to 
equitably divide their marital property, and only their marital property. Subject to 
important exceptions, marital property is defined as "all property acquired by 
either spouse subsequent to the marriage."6 All other property is defined in the 
statute as a spouse's "separate property" (also known as "non-marital property"). 
"[T]he court shall assign each party's separate property to him."7 As Professor 
Graham and the late Justice Keller wisely observed, "This sentence is not 
qualified by considerations of fairness between the particular parties[.]"8 
Moreover, the language of the statute suggests that pre-marital property is not 
presumed to be non-marital – it is non-marital, period. 
 
This strict classification scheme provides simplicity and clarity. It should also 
cause concern for couples looking to marry after a lengthy pre-marital 
relationship. Consider, for example, a same-sex couple finally able to marry after 
twenty years of cohabitation. They likely have amassed considerable property 
over two decades, all of which is separate or non-marital property. All of this 
separate property will be restored to its titleholder in the event of a divorce. If one 
member of the couple worked as a homemaker or stay-at-home parent during 
those twenty years, amassing meager property in his or her sole name, he or she 
could be left in dire financial straits.9  Without an equitable distribution of the 
parties' combined property, including property acquired during the relationship 
but prior to marriage, it is difficult – if not impossible – to compensate a spouse 
for non-economic contributions to a long-term relationship. Title on the date of 
marriage controls, and it controls to the detriment of the financially weaker 
spouse. 

 
Fortunately, Kentucky case law is clear that a married couple may reject the 
statutory scheme through a proper prenuptial agreement.10 Historically, 
prenuptial agreements have worked to place property beyond the reach of KRS 
403.190, but there is no reason they cannot work to the opposite effect. So long 
as the agreement otherwise passes muster, the parties may negotiate any 
property division scheme which is not unconscionable.11 In crafting an agreement 
to this effect, the drafting attorney should specifically state what alternative 
arrangement the parties have made. For obvious reasons, the drafter should not 
rely on form agreements in which title to property controls its characterization. 
 

  

                                                           
6
 KRS 403.190(2). 

 
7
 KRS 403.190(1). 

 
8
 15 Louise E. Graham & James E. Keller, Kentucky Practice: Domestic Relations 15:4 (3d. ed. 

2008). 
 
9
 Given the length of the legal marriage, one should not rely on the spousal maintenance statute, 

KRS 400.200, to provide a complete remedy.  
 
10

 Gentry v. Gentry, 798 S.W.2d 928 (Ky. 1990); Edwardson v. Edwardson, 798 S.W.2d 941 (Ky. 
1990).  
 
11

 Id.  

http://www.lrc.ky.gov/statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1452
http://www.lrc.ky.gov/Statutes/statute.aspx?id=1453
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Regardless of the reasons for entering into a prenuptial agreement and the 
specific terms proposed by the parties, the drafting attorney must pay attention to 
the usual procedural requirements. For example, each prospective spouse must 
still make an adequate disclosure of his or her assets and financial conditions.12 

This author's experience suggests that at least one party may be reluctant to 
make such a disclosure, even after a long cohabitation. Counsel should insist on 
a complete, explicit disclosure.  There is some limited support in Kentucky case 
law for implying or imputing sufficient disclosure when the prenuptial agreement 
fails to make it explicit. However, those cases are either unpublished or a century 
old.13 
 
Particular attention must also be paid to the question of consideration. Under 
Kentucky law, marriage itself is full and adequate consideration for a prenuptial 
agreement.14 Be wary of relying on the mutual promises of the parties as 
consideration for the prenuptial agreement. Experience suggests that clients are 
less than meticulous in their execution of those promises, and this could taint the 
agreement itself.15  Both of the U.S. Supreme Court's recent marriage equality 
cases, Windsor and Obergefell, discussed at length the rights and responsibilities 
attendant to legal marriage, and that language should further buttress the value 
of legal marriage as contractual consideration.16  

 

Finally, the drafter of any prenuptial agreement should insist that the other party 
retain separate counsel. Experience indicates that couples who have already 
been together a long time will resist this suggestion. A party's reluctance to seek 
separate counsel can be addressed by insisting that this is true for every couple, 
regardless of sexual orientation. Conscientious practitioners will tell these clients 
that they are treating same-sex marriages like all other marriages by insisting on 
proper procedure and fair bargaining when drafting a prenuptial agreement. The 
parties' long-standing familiarity with one another's assets does not mean that 
they have any special insight with respect to the rights they are waiving in a 
prenuptial agreement. The agreement must still be executed freely, knowingly, 
and voluntarily.17 The use of separate counsel remains the best defense against 
claims of fraud or mistake. 
 
In short, same-sex marriage presents unique challenges and opportunities for 
attorneys drafting prenuptial agreements. While addressing these new issues, 
though, attorneys should rely on tried and true practices and requirements for 
enforceability 

                                                           
12

 Luck v. Luck, 711 S.W.2d 860 (Ky. App. 1986).  
 
13

 E.g., Blevins v. Stephens, 2010-CA-359, 2011 WL 1085560 (Ky. App. 2011) (unpublished); 
Stephens v. Stephens, 205 S.W. 573 (Ky. 1918); Gaines v. Gaines’ Adm’r, 173 S.W. 774 (Ky. 
1915).  
 
14

 Luck, supra.  
 
15

 In re Estate of Hess, 624 A.2d 1073 (pa. 2002). 
 
16

 U.S. v. Windsor, 133 S.Ct. 2675 (2013); Obergefell v. Hodges, 135 S.Ct. 2584 (2015). 
 
17

 Gentry, supra; Edwardson, supra.  
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IV.  SECOND PARENT ADOPTIONS 
 

For married couples – same as anything else. They need to do this, even though 
they won't want to. If they break up later, adoption cannot be undone. Other 
lesser remedies – such as custody, guardianship, or some other civil order – are 
all subject to more robust modification. E.g. KRS 403.340. 
 
For unmarried couples, TLS case is still a big hurdle. S.J.L.S. v. T.L.S., 265 
S.W.3d 804 (Ky. App. 2008). However, there is an argument to overcome it. It 
goes like this: 
 
Even if KRS 199.520 does not exempt parental rights from termination, the 
termination of parental rights provision of the statute can be waived by the 
parties. Kentucky courts have routinely recognized that a party for whose 
benefit a statutory provision is intended has the option to waive that benefit.18  

The termination of parental rights attendant to an adoption is a benefit which 
may be waived by the parties.19 Parties can knowingly and willingly waive the 
provision. 

  

                                                           
18

 See Daugherty v. Telek, 366 S.W.3rd 463 (Ky. 2012) (respondent in a DVO hearing can waive 
statutory fourteen-day hearing requirement); see also Humphrey v. Commonwealth, 153 S.W.3d 
854 (Ky. App. 2004) (juvenile can voluntarily waive preliminary hearing prior to transfer of criminal 
case to circuit court, despite use of the word "shall" in the applicable statute).  
 
19

 Accord Sharon S. v. Superior Court, 73 P.3d 554, 561 (Cal. 2003); In the Matter of Jacob/In the 
Matter of Dana, 660 N.E.2d 397, 405 (N.Y. 1995).  

http://www.lrc.ky.gov/statutes/statute.aspx?id=1472
http://www.lrc.ky.gov/Statutes/statute.aspx?id=7183
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MEDIATION ETHICS:  LAWYERS AS ADVOCATES 
AND LAWYERS AS MEDIATORS 

 
 

 
I. PURPOSES AND OBJECTIVES 

 
A. To review mediation ethics and conduct in court imposed or approved 

mediations for both the lawyer who serves as mediator and the lawyer 
who is engaged as an advocate; 
 

B. To present potential mediator and advocate ethical dilemmas in the 
context of ethical codes or standards of practice, recognizing that such 
codes and standards do not always articulate a definitive answer and that 
professional practice is a process of continuing self-examination, rather 
than learning a list of rules; and 
 

C. To provide some guidance for Kentucky lawyers as mediators and 
advocates as they ethically fulfill the statutory declaration of public policy 
on encouragement of dispute resolution through negotiation and 
settlement:  "It is the policy of this Commonwealth to encourage the 
peaceable resolution of disputes and the early, voluntary settlement of 
litigation through negotiation and mediation.  To the extent it is consistent 
with other laws, the courts and state governmental agencies are 
authorized and encouraged to refer disputing parties to mediation before 
trial or hearing," KRS 454.011. 

 
II.  CODES AND STANDARDS 
 

A. Kentucky Supreme Court Model Mediation Rules 
 

B. Kentucky Code of Professional Responsibility  
 

C. Local Circuit Rules 
 

D. Model Standards of Conduct for Mediators from the American Bar 
Association, American Arbitration Association, Association for Conflict 
Resolution 

 
III.  LAWYER MEDIATORS AND LAWYER ADVOCATES IN MEDIATION 

PRACTICE 
 

A. Lawyer/Mediator* Model Rules/Codes as Relating to Common Mediator 
Ethical Dilemmas 
 
1. Competency. 
 
2. Impartiality. 

 
3. Confidentiality. 

 

http://www.lrc.ky.gov/statutes/statute.aspx?id=19573
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4. Informed consent. 
 
5. Preserving self-determination. 

 
6. Separating mediation from counseling and legal advice. 

 
7. Preventing abuse of the mediation process. 
 

B.  Lawyer/Advocate* Rules/Codes Relating to the Advocate 
 
1. Kentucky Model Mediation Rules. 

 
a. Rule 1. Preamble and scope. 
 
b. Rule 2. Mediation defined. 
 
c. Rule 8. Attendance at mediation conference.  
 

2. Kentucky Code of Professional Responsibility. 
 

a. Rule 4.1 Truthfulness in Statements to Others.  
 
b. Rule 1.12 Judge, Arbitrator, Mediator or other Third-party 

Neutral.  
 
c. Rule 1.2 Scope of Representation and Allocation of 

Authority between Client and Lawyer.  
 
d. Rule 1.4(a) Communication.  
 
e. Rule 8.3 Reporting Professional Misconduct. 
 
f. Rule 4.4 Respect for Rights of Third Persons. 
 
g. Rule 3.3 Candor towards the Tribunal.  
 

* See discussion in Mediation: The Roles of Advocate and Neutral, Dwight Golann and 
Jay Folberg, Aspen Publishers, Chapter 12 Revised Edition.  
 

 
  

https://govt.westlaw.com/kyrules/Document/N321C6B80A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N166D52A0A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NE4E65650A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NEEA35170A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N50A38390A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N360A4780A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N28CD2650A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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MODEL MEDIATION RULES1 
 
 
 
Rule 1.  Preamble and Scope. 
 
The County Trial Courts find that under some circumstances the process known as 
mediation may provide an efficient and cost-effective alternative to traditional litigation, 
and, further, that the wise and judicious use of mediation may benefit litigants. 
 
Mediation is intended to help both litigants and the Courts facilitate the settlement of 
disputes. Litigants should participate in good faith and in an earnest attempt to resolve 
their differences. 
 
This Rule refers to mediation. Nothing in this Rule shall prohibit parties from resolving 
disputes through other methods. However, in any case where one party may pose a risk 
of harm (such as domestic violence) to another party or family member, mediation 
should not be used.  
 
Rule 2.  Mediation Defined. 
 
Mediation is an informal process in which a neutral third person(s) called a mediator 
facilitates the resolution of a dispute between two or more parties. The process is 
designed to help disputing parties reach an agreement on all or part of the issues in 
dispute. Decision-making authority remains with the parties, not the mediator. The 
mediator assists the parties in identifying issues, fostering joint problem-solving, and 
exploring settlement alternatives.  
 
Rule 3.  Referral of Cases to Mediation. 
 
At any time on its own motion or on motion of any party, the Court may refer a case or 
portion of a case for mediation. In this decision, the court shall consider:  
 
A. The stage of the litigation, including the need for discovery, and the extent to 

which it has been conducted; 
 
B. The nature of the issues to be resolved; 
 
C. The value to the parties of confidentiality, rapid resolution, or the promotion or 

maintenance of ongoing relationships; 
 
D. The willingness of the parties to mutually resolve their dispute;  

                                                
1
 Kentucky Rules Annotated Copyright © 2002 by Michie, a division of Reed Elsevier Inc. and 

Reed Elsevier Properties Inc.  All rights reserved. 
 
Current through the 2002 supplement.  Supreme Court and Federal Court Rules in effect as of 
November 1, 2001.  Annotations current as of October 5, 2001. 
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E. Other attempts at dispute resolution; and 
 
F. The ability of the parties to participate in the mediation process. 
 
Rule 4 .  No Stay of Proceedings. 
 
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.  
 
Rule 5.  Appointment of Mediator. 
 
Within fifteen (15) days of referral, the parties shall agree on a mediator or a mediation 
service. If the parties cannot agree, they shall notify the court, which will select a 
mediator or a mediation service.  
 
Rule 6.  Mediator Compensation. 
 
The mediator shall be compensated at the rate agreed between the mediator and the 
parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, 
the fee for the mediator shall be reasonable and no greater than the mediator's standard 
rate as a mediator. Unless otherwise agreed by the parties or ordered by the Court, the 
parties shall equally divide the mediator's professional fees.  
 
Rule 7.  Mediation Procedure. 
 
Following selection of the mediator, the mediator shall set an initial mediation conference 
within thirty (30) days. The mediation conference shall be held in the county in which the 
case is pending or at a site agreed upon by the parties. The mediator may meet with the 
parties or their counsel prior to the mediation conference for the purpose of establishing 
a procedure for the mediation conference. The mediator may require the parties to 
submit a confidential statement of the case or other materials that the mediator may 
reasonably believe appropriate for efficiently conducting the mediation conference.  
 
Rule 8.  Attendance at Mediation Conference. 
 
The parties must attend the mediation conference. Counsel shall attend the mediation 
conference unless otherwise agreed to by the parties and the mediator or ordered by the 
Court. If a party is a public entity, it shall appear by the physical presence of a 
representative with full authority to negotiate on behalf of the entity and to recommend 
settlement to the appropriate decision making body or officer of the entity. If a party is an 
organization other than a public entity, it shall appear by the physical presence of a 
representative, other than the party's counsel of record, who has full authority to settle 
without further consultation. If any party is insured for the claim in dispute, that party 
shall also be required to have its insurer(s) present by the physical presence of a 
representative of the insurance carrier(s) who is not that carrier's outside counsel; this 
representative must have full settlement authority. The foregoing requirements of 
attendance may be varied only by stipulation of the parties or by order of the Court for 
good cause shown.  
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Rule 9.  Completion or Termination of Mediation. 
 
The mediator may terminate the mediation conference after a settlement is reached or 
when the mediator determines that continuation of the process would be unproductive. 
After the initial mediation conference, mediation shall continue only by the agreement of 
the parties, their counsel and the mediator, or by order of the Court.  
 
Rule 10.  Report to the Court. 
 
The mediator shall report to the court that the mediation has not occurred, has not been 
completed, or that the mediation has been completed with or without an agreement on 
any or all issues. With the consent of the parties, the mediator may also identify those 
matters which, if resolved or completed, would facilitate the possibility of a settlement.  
 
Rule 11.  Agreement. 
 
If an agreement is reached during the mediation conference, it shall be reduced to 
writing and signed by the parties. The parties shall be responsible for the drafting of the 
agreement, although the mediator may assist in the drafting of the agreement with the 
consent of the parties.  
 
Rule 12.  Confidentiality. 
 
A. Mediation sessions shall be closed to all persons other than the parties, their 

legal representatives, and other persons invited by the mediator with the consent 
of the parties.  

 
B. Mediation shall be regarded as settlement negotiations for purposes of KRE 408.  
 
C. Mediators shall not be subject to process requiring the disclosure of any matter 

discussed during the mediation, but rather, such matters shall be considered 
confidential and privileged in nature except on order of the Court for good cause 
shown. This privilege and immunity reside in the mediator and may not be 
waived by the parties.  

 
D. Nothing in this rule shall prohibit the mediator from reporting abuse according to 

KRS 209.030, KRS 620.030, or other applicable law. 
 

https://govt.westlaw.com/kyrules/Document/N50A38390A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://www.lrc.ky.gov/KRS/209-00/030.PDF
http://www.lrc.ky.gov/KRS/620-00/030.PDF
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The Model Standards of Conduct for Mediators 
2005 

 
 The Model Standards of Conduct for Mediators was prepared in 1994 by the 
American Arbitration Association, the American Bar Association's Section of Dispute 
Resolution, and the Association for Conflict Resolution.1  A joint committee consisting of 
representatives from the same successor organizations revised the Model Standards in 
2005.2  Both the original 1994 version and the 2005 revision have been approved by 
each participating organization.3 
 

Preamble 
 

Mediation is used to resolve a broad range of conflicts within a variety of 
settings. These Standards are designed to serve as fundamental ethical guidelines 
for persons mediating in all practice contexts. They serve three primary goals: to 
guide the conduct of mediators; to inform the mediating parties; and to promote 
public confidence in mediation as a process for resolving disputes. 
 

Mediation is a process in which an impartial third party facilitates 
communication and negotiation and promotes voluntary decision making by the 
parties to the dispute. 
 
 Mediation serves various purposes, including providing the opportunity for 
parties to define and clarify issues, understand different perspectives, identify 
interests, explore and assess possible solutions, and reach mutually satisfactory 
agreements, when desired. 
 

Note on Construction 
 
 These Standards are to be read and construed in their entirety.  There is no 
priority significance attached to the sequence in which the Standards appear. 
 

The use of the term "shall" in a Standard indicates that the mediator must follow 
the practice described. The use of the term "should" indicates that the practice described 
in the standard is highly desirable, but not required, and is to be departed from only for 
very strong reasons and requires careful use of judgment and discretion. 
 

The use of the term "mediator" is understood to be inclusive so that it applies to 
co-mediator models. 

                                                           
1
 The Association for Conflict Resolution is a merged organization of the Academy of Family 

Mediators, the Conflict Resolution Education Network and the Society of Professionals in Dispute 
Resolution (SPIDR). SPIDR was the third participating organization in the development of the 
1994 Standards. 
 
2
 Reporter’s Notes, which are not part of these Standards and therefore have not been specifically 

approved by any of the organizations, provide commentary regarding these revisions.  
 
3
 The 2005 version to the Model Standards were approved by the American Bar Association’s 

House of Delegates on August 9, 2005, the Board of the Association of Conflict Resolution on 
August 22, 2005 and the Executive Committee of the American Association on September 8, 
2005.  
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These Standards do not include specific temporal parameters when referencing 
a mediation, and therefore, do not define the exact beginning or ending of a mediation. 
 

Various aspects of a mediation, including some matters covered by these 
Standards, may also be affected by applicable law, court rules, regulations, other 
applicable professional rules, mediation rules to which the parties have agreed and 
other agreements of the parties. These sources may create conflicts with, and may take 
precedence over, these Standards. However, a mediator should make every effort to 
comply with the spirit and intent of these Standards in resolving such conflicts. This 
effort should include honoring all remaining Standards not in conflict with these other 
sources. 
 
 These Standards, unless and until adopted by a court or other regulatory 
authority do not have the force of law.  Nonetheless, the fact that these Standards have 
been adopted by the respective sponsoring entities, should alert mediators to the fact 
that the Standards might be viewed as establishing a standard of care for mediators. 
 
STANDARD I.  SELF-DETERMINATION 
 
A. A mediator shall conduct a mediation based on the principle of party self 

determination.  Self-determination is the act of coming to a voluntary, uncoerced 
decision in which each party makes free and informed choices as to process and 
outcome.  Parties may exercise self-determination at any stage of a mediation, 
including mediator selection, process design, participation in or withdrawal from 
the process, and outcomes. 

 
1.  Although party self-determination for process design is a fundamental 

principle of mediation practice, a mediator may need to balance such 
party self-determination with a mediator's duty to conduct a quality 
process in accordance with these Standards. 

 
2.  A mediator cannot personally ensure that each party has made free and 

informed choices to reach particular decisions, but, where appropriate a 
mediator should make the parties aware of the importance of 
consulting other professionals to help them make informed choices. 

 
B. A mediator shall not undermine party self-determination by any party for 

reasons such as higher settlement rates, egos, increased fees, or outside 
pressures from court personnel, program administrators, provider 
organizations, the media or others. 

 
STANDARD II.  IMPARTIALITY 
 
A.  A mediator shall decline a mediation if the mediator cannot conduct it in an 

impartial manner. Impartiality means freedom from favoritism, bias or 
prejudice. 

 
B.  A mediator shall conduct a mediation in an impartial manner and avoid 

conduct that gives the appearance of partiality. 
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1. A mediator should not act with partiality or prejudice based on any 

participant's personal characteristics, background, values and beliefs, 

or performance at a mediation, or any other reason. 

 
2. A mediator should neither give nor accept a gift, favor, loan or other 

item of value that raises a question as to the mediator's actual or 

perceived impartiality. 

 
3. A mediator may accept or give de minimis gifts or incidental items or 

services that are provided to facilitate a mediation or respect cultural 

norms so long as such practices do not raise questions as to a 

mediator's actual or perceived impartiality. 

 
C.  If at any time a mediator is unable to conduct a mediation in an impartial 

manner, the mediator shall withdraw. 
 
STANDARD III. CONFLICTS OF INTEREST 
 
A. A mediator shall avoid a conflict of interest or the appearance of a conflict of 

interest during and after a mediation.  A conflict of interest can arise from 
involvement by a mediator with the subject matter of the dispute or from any 
relationship between a mediator and any mediation participant, whether past 
or present, personal or professional, that reasonably raises a question of a 
mediator's impartiality. 

 
B. A mediator shall make a reasonable inquiry to determine whether there are any 

facts that a reasonable individual would consider likely to create a potential or 
actual conflict of interest for a mediator. A mediator's actions necessary to 
accomplish a reasonable inquiry into potential conflicts of interest may vary 
based on practice context. 

 
C. A mediator shall disclose, as soon as practicable, all actual and potential 

conflicts of interest that are reasonably known to the mediator and could 
reasonably be seen as raising a question about the mediator's impartiality. After 
disclosure, if all parties agree, the mediator may proceed with the mediation. 

 
D. If a mediator learns any fact after accepting a mediation that raises a question 

with respect to that mediator's service creating a potential or actual conflict of 
interest, the mediator shall disclose it as quickly as practicable. After disclosure, 
if all parties agree, the mediator may proceed with the mediation. 

 
E. If a mediator's conflict of interest might reasonably be viewed as undermining the 

integrity of the mediation, a mediator shall withdraw from or decline to proceed 
with the mediation regardless of the expressed desire or agreement of the 
parties to the contrary. 

 
F. Subsequent to a mediation, a mediator shall not establish another relationship 

with any of the participants in any matter that would raise questions about the 
integrity of the mediation. When a mediator develops personal or professional 
relationships with parties, other individuals or organizations following a mediation 
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in which they were involved, the mediator should consider factors such as time 
elapsed following the mediation, the nature of the relationships established, and 
services offered when determining whether the relationships might create a 
perceived or actual conflict of interest. 

 
STANDARD IV. COMPETENCE 

 
A. A mediator shall mediate only when the mediator has the necessary competence 

to satisfy the reasonable expectations of the parties. 
 

1. Any person may be selected as a mediator, provided that the parties are 
satisfied with the mediator's competence and qualifications. Training, 
experience in mediation, skills, cultural understandings and other qualities 
are often necessary for mediator competence. A person who offers to 
serve as a mediator creates the expectation that the person is 
competent to mediate effectively. 

 

2. A mediator should attend educational programs and related activities 

to maintain and enhance the mediator's knowledge and skills related 

to mediation. 

 
3. A mediator should have available for the parties' information relevant 

to the mediator's training, education, experience and approach to 

conducting a mediation. 

 
B. If a mediator, during the course of a mediation determines that the mediator 

cannot conduct the mediation competently, the mediator shall discuss that 

determination with the parties as soon as is practicable and take appropriate 

steps to address the situation, including, but not limited to, withdrawing or 

requesting appropriate assistance. 

 
C. If a mediator's ability to conduct a mediation is impaired by drugs, alcohol, 

medication or otherwise, the mediator shall not conduct the mediation. 

 
STANDARD V. CONFIDENTIALITY 
 
A. A mediator shall maintain the confidentiality of all information obtained by the 

mediator in mediation, unless otherwise agreed to by the parties or required 

by applicable law. 

 
1. If the parties to a mediation agree that the mediator may disclose 

information obtained during the mediation, the mediator may do so. 

 
2. A mediator should not communicate to any non-participant information 

about how the parties acted in the mediation. A mediator may report, if 

required, whether parties appeared at a scheduled mediation and 

whether or not the parties reached a resolution. 

 
  



5-32 
 

3. If a mediator participates in teaching, research or evaluation of 

mediation, the mediator should protect the anonymity of the parties 

and abide by their reasonable expectations regarding confidentiality. 

 
B. A mediator who meets with any persons in private session during a mediation 

shall not convey directly or indirectly to any other person, any information that 

was obtained during that private session without the consent of the disclosing 

person. 

 
C. A mediator shall promote understanding among the parties of the extent to which 

the parties will maintain confidentiality of information they obtain in a mediation. 

 
D. Depending on the circumstance of a mediation, the parties may have varying 

expectations regarding confidentiality that a mediator should address.  The 
parties may make their own rules with respect to confidentiality, or the accepted 
practice of an individual mediator or institution may dictate a particular set of 
expectations. 

 
STANDARD VI. QUALITY OF THE PROCESS 

 
A. A mediator shall conduct a mediation in accordance with these Standards and in 

a manner that promotes diligence, timeliness, safety, presence of the appropriate 
participants, party participation, procedural fairness, party competency and 
mutual respect among all participants. 

 

1. A mediator should agree to mediate only when the mediator is prepared 
to commit the attention essential to an effective mediation. 

 

2. A mediator should only accept cases when the mediator can satisfy the 
reasonable expectation of the parties concerning the timing of a 
mediation. 

 

3. The presence or absence of persons at a mediation depends on the 
agreement of the parties and the mediator. The parties and mediator 
may agree that others may be excluded from particular sessions or from 
all sessions. 

 

4. A mediator should promote honesty and candor between and among all 
participants, and a mediator shall not knowingly misrepresent any 
material fact or circumstance in the course of a mediation.  

 

5. The role of a mediator differs substantially from other professional roles.  
Mixing the role of a mediator and the role of another profession is 
problematic and thus, a mediator should distinguish between the roles. A 
mediator may provide information that the mediator is qualified by training 
or experience to provide, only if the mediator can do so consistent with 
these Standards. 
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6. A mediator shall not conduct a dispute resolution procedure other than 

mediation but label it mediation in an effort to gain the protection of 

rules, statutes, or other governing authorities pertaining to mediation. 

 
7. A mediator may recommend, when appropriate, that parties consider 

resolving their dispute through arbitration, counseling, neutral 

evaluation or other processes. 

 
8. A mediator shall not undertake an additional dispute resolution role in 

the same matter without the consent of the parties. Before providing 

such service, a mediator shall inform the parties of the implications of 

the change in process and obtain their consent to the change. A 

mediator who undertakes such role assumes different duties and 

responsibilities that may be governed by other standards. 

 
9. If a mediation is being used to further criminal conduct, a mediator 

should take appropriate steps including, if necessary, postponing, 

withdrawing from or terminating the mediation. 

 
10. If a party appears to have difficulty comprehending the process, 

issues, or settlement options, or difficulty participating in a mediation, 

the mediator should explore the circumstances and potential 

accommodations, modifications or adjustments that would make 

possible the party's capacity to comprehend, participate and exercise 

self-determination. 

 
B. If a mediator is made aware of domestic abuse or violence among the parties, 

the mediator shall take appropriate steps including, if necessary, postponing, 

withdrawing from or terminating the mediation. 

 
C. If a mediator believes that participant conduct, including that of the mediator, 

jeopardizes conducting a mediation consistent with these Standards, a 

mediator shall take appropriate steps including, if necessary, postponing, 

withdrawing from or terminating the mediation. 

 
STANDARD VII. ADVERTISING AND SOLICITATION 
 
A. A mediator shall be truthful and not misleading when advertising, soliciting or 

otherwise communicating the mediator's qualifications, experience, services 

and fees. 

 
1. A mediator should not include any promises as to outcome in 

communications, including business cards, stationery, or computer 

based communications. 

 
2. A mediator should only claim to meet the mediator qualifications of a 

governmental entity or private organization if that entity or organization 

has a recognized procedure for qualifying mediators and it grants such 

status to the mediator. 
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B. A mediator shall not solicit in a manner that gives an appearance of partiality 

for or against a party or otherwise undermines the integrity of the process. 

 
C. A mediator shall not communicate to others, in promotional materials or 

through other forms of communication, the names of persons served without 

their permission. 

 
STANDARD VIII. FEES AND OTHER CHARGES 
 
A.  A mediator shall provide each party or each party's representative true and 

complete information about mediation fees, expenses and any other actual or 
potential charges that may be incurred in connection with a mediation. 

 
1. If a mediator charges fees, the mediator should develop them in light 

of all relevant factors, including the type and complexity of the matter, 

the qualifications of the mediator, the time required and the rates 

customary for such mediation services. 

 
2. A mediator's fee arrangement should be in writing unless the parties 

request otherwise. 

 
B. A mediator shall not charge fees in a manner that impairs a mediator's 

impartiality. 

 
1. A mediator should not enter into a fee agreement which is contingent 

upon the result of the mediation or amount of the settlement. 

 
2. While a mediator may accept unequal fee payments from the parties, a 

mediator should not allow such a fee arrangement to adversely impact 

the mediator's ability to conduct a mediation in an impartial manner. 

 
STANDARD IX. ADVANCEMENT OF MEDIATION PRACTICE 
 

A.  A mediator should act in a manner that advances the practice of mediation. A 
mediator promotes this Standard by engaging in some or all of the following: 

 

1. Fostering diversity within the field of mediation. 
 

2. Striving to make mediation accessible to those who elect to use it, 
including providing services at a reduced rate or on a pro bono basis as 
appropriate. 

 

3. Participating in research when given the opportunity, including obtaining 
participant feedback when appropriate. 

 

4. Participating in outreach and education efforts to assist the public in 
developing an improved understanding of, and appreciation for, 
mediation. 

 

5. Assisting newer mediators through training, mentoring, and networking. 
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B.  A mediator should demonstrate respect for differing points of view within the 
field, seek to learn from other mediators and work together with other mediators 
to improve the profession and better serve people in conflict. 
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LOCAL RULES – FORTY-EIGHTH JUDICIAL CIRCUIT 
Reprinted from http://courts.ky.gov/Local_Rules_of_Practice/C48LOCALRULES.pdf 

 
 

Rule 14.  Mediation. 
 
14.01. Cases subject to mediation: Except for habeas corpus matters or cases involving 

election contests, administrative appeals, or appeals from the District Court, any 
Judge may refer any civil case to mediation at either the completion of the 
pleadings or at any other time before the trial.  

 
14.02. Referral to mediation. 
 
 (a) The Judge may refer the case to mediation with or without the parties’ 

consent.  Either party may move the Court to refer the case to mediation.  The 
Court shall refer mediation to either a Court-approved mediator or an appropriate 
mediation facility according to that facility’s guidelines.  

 
 (b) Any party may move to disqualify a mediator from a case for good cause.  If 

the Court disqualifies a mediator from the case, the Court shall enter an order 
naming a qualified replacement.  Nothing in this provision precludes mediators 
from either disqualifying themselves or refusing an assignment.  The time for 
mediation is tolled during any period in which a motion to disqualify is pending.  

 
 (c)  Referral of a case to mediation is not a stay of discovery proceedings unless 

otherwise ordered by the Court or agreed to in writing by the parties.  
 
14.03. Mediation conferences: 
  
 (a) The parties shall schedule a mediation conference with the mediation facility 

or mediator within five (5) business days from the entry of the Court’s order to 
schedule a mediation conference. The parties shall hold the mediation 
conference within thirty (30) days from the entry of the order or later if by 
agreement of both parties.  

 
 (b) The parties shall attend the mediation conference once an order to mediate 

has been entered. Counsel for each party may attend. The mediator shall 
conduct the conference to consider: 

 
(1) settlement of the case;  
 
(2) simplification of the issues; and  
 
(3) any other matters that either the mediator or the parties, or both, 
determine may aid the disposition of the case.  
 

(c) The mediator shall schedule sessions as necessary to complete the 
mediation process.  Mediation shall continue until either: 

 
(1) the parties have reached a settlement; 
 

http://courts.ky.gov/Local_Rules_of_Practice/C48LOCALRULES.pdf
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(2) the parties are unwilling to proceed further; or  
 
(3) the mediator determines that further efforts are futile.  
 

(d) Appearance at mediation; sanctions: 
 

(1) Upon motion, the Court may impose sanctions against a party if that 
party fails to appear at a duly noticed mediation conference, unless the 
party shows good cause why they failed to appear.  Possible sanctions 
include, but are not limited to, either an award of attorney’s fees or other 
costs of mediation, or both. 
 
(2) If a party to mediation is a public entity, that party has appeared if a 
representative with both full authority to negotiate on behalf of the entity 
and to recommend settlement to the decision-making body of the entity is 
physically present at the mediation conference.  
 
(3) In all other cases, a party has appeared at the mediation conference if 
the party (or representative with full authority to settle without further 
consultation, other than the party’s counsel) and a representative of the 
insurance carrier for any insured party with full authority to settle without 
further consultation, other than the insurance carrier’s counsel, is 
physically present at the mediation conference.  
 

(e) The mediator may request that the parties bring either documents or 
witnesses (including expert witnesses) or both to the mediation conference, but 
has no authority to order the parties to do so. 

 
14.04. Confidentiality: 
 

(a) Except as in 14.04(d) of these rules, all mediation documents and 
communications made during mediation conferences are both privileged and 
confidential.  They are not subject to disclosure through discovery or any other 
process, and are not admissible into evidence in any judicial or administrative 
proceeding.  
 
(b) No part of a mediation proceeding is considered public record. 
 
(c) No part of a mediation proceeding is subject to either the Kentucky Open 
Meetings Act or the Kentucky Open Records Act. 
 
(d) There is no privilege and no restriction on disclosure to the extent that: 

 
(1) the parties consent in writing; 
 
(2) the mediation communication or document gives the mediator either 
knowledge or reasonable cause to suspect that either a child or a spouse 
has been abused, or a child has been neglected; or 
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(3) the mediation communications were made in furtherance or the 
commission of a crime or fraud or as part of a plan to commit a crime or 
fraud.  
 

(e) Nothing in this rule permits an individual to obtain immunity from prosecution 
for criminal conduct.  
 
(f) Except as in 14.04(d) of these rules, a party has a privilege both to refuse to 
disclose and to prevent any other person from disclosing any communications or 
documents produced or generated during mediation proceedings between or 
among the parties to the case.   
 
(g) A mediator, mediation facility, or employees and agents of a mediator or 
mediation facility, in relation to parties or entities that engaged in mediation, have 
privilege not to: 

 
(1) testify as a witness either in discovery or at trial, in any administrative 
proceeding, or civil or criminal litigation; and 
 
(2) produce any documents disclosed or generated during the mediation 
proceedings, or any documents used in the normal course of business by 
the mediator or mediation facility.  
 

(h) Any party in an administrative proceeding, or civil or criminal litigation, who 
tries to: 

 
(1) subpoena as a witness; or 
 
(2) compel the production of any documents from any mediator, 
mediation facility, or any of their agents or employees, shall be liable for 
payment to those people for all reasonable costs and attorney’s fees 
incurred in defending the particular action or quashing the particular 
motion. 
 

14.05. Reporting to the Court: 
 

(a) Either the mediator or mediation facility shall promptly notify the Court when 
they decline to accept a case for mediation. 
 
(b) Either the mediator or mediation facility may refer a case back to the Court for 
good cause shown at any time after the mediator or mediation facility accepts a 
case for mediation. Either the mediator or mediation facility shall make the 
referral in writing.  
 
(c) If a case is settled either prior to or during mediation, one of the parties shall 
prepare and submit to the Court an order stating a settlement has been reached.  
That party shall deliver a file-stamped copy of the order to the mediator.  Any 
party who tenders an order shall include a distribution list with the name and 
address of each party who is to receive a copy of the order.  The tendering party 
shall also provide addressed envelopes (postage not required) with which to 
send a copy of the order to each party on the distribution list.  
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(d) The parties shall submit a joint statement to the Court within ten (10) days of 
termination of mediation proceedings stating both the issues that have been 
resolved and the issues that remain for trial if: 
 

(1) some, but not all, of the issues in the case are settled during 
mediation; 
 
(2) agreements are reached to limit discovery; or 
 
(3) agreements are reached on any other matter.  

 
(e) At the termination of mediation, either the mediator or the mediation facility 
shall report to the Court that the mediation proceeding has ended.  If the parties 
have not reached an agreement on any other matter in the mediation 
proceedings, the mediator shall report the lack of an agreement to the Court 
without comment or recommendation.  If the parties consent, the mediator may 
identify any pending motions, outstanding legal issues, discovery process, or any 
other action by any party that would facilitate settlement if resolved of completed.  
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FIVE KEY HEALTH LAW ISSUES FOR GENERAL PRACTITIONERS 
Mark R. Brengelman, Brad J. Sayles, Douglas L. McSwain, Sarah K. Mills,  

Harry L. Dadds, and Elaina L. Holmes  

 
 
 

As a practitioner working in areas of law other than health care, you frequently may 
encounter questions from current clients or potential clients that involve health care 
matters.   
 
It is our goal, as the Health Care Law Section, to provide you with sufficient resources to 
identify the significant issues, so you can intelligently discuss them with your client and 
decide on a course of action that is in your client's best interest. 
 

*********** 
 

No matter the area of practice, it is not uncommon for attorneys to find themselves 
interacting with healthcare providers or medical records, and the sensitive information 
they contain. Whether you are advising a healthcare provider, attempting to obtain 
medical information, or are in possession of medical information, there are additional 
burdens that could impact your practice. We have touched on some of these additional 
burdens and requirements below, starting with HIPAA and working our way through 
some more specific medical records and privacy issues.   
 
I. HIPAA  
 

A. Overview of Health Insurance Portability and Accountability Act of 1996, 
as amended (HIPAA) 
 
HIPAA provides individuals with certain rights related to their health 
information (rights to access, amend, obtain an accounting of disclosures, 
restrictions and confidential communications, complaints, and notice of 
privacy practice) and requires the protection and safeguarding of such 
information.   

 
HIPAA preempts those state laws that conflict with its rights/requirements, 
except those containing greater rights/requirements.  

 
1. HIPAA regulations – 45 C.F.R. Part 160: definitions and 

enforcement and 45 C.F.R. Part 164: the three "rules."  
 

a. The Privacy Rule (45 C.F.R. §164.500 et seq.). 
 

b. The Security Rule (45 C.F.R. §164.302 et seq.). 
 

c. The Breach Notification Rule (45 C.F.R. §164.400 et seq.). 
 

  

https://www.law.cornell.edu/cfr/text/45/part-160
https://www.law.cornell.edu/cfr/text/45/part-164
https://www.law.cornell.edu/cfr/text/45/part-164/subpart-E
https://www.law.cornell.edu/cfr/text/45/part-164/subpart-C
https://www.law.cornell.edu/cfr/text/45/part-164/subpart-D
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2. Key terms. 
 

a. Covered Entities – Health care providers, health plans, and 
health care clearinghouses.  
 

b. Business Associates – a person or entity that "creates, 
receives, maintains, or transmits" Protected Health 
Information to perform certain functions or activities on 
behalf of a covered entity. 

 
c. Protected Health Information (PHI) – Any information 

relating to past, present, or future physical or mental health 
or condition of an individual, such as medical records, 
patient census lists, claims data from a health plan that 
includes patient names or other identifiers, lists of 
physician patients, letters from a hospital to a patient or 
enrollment data from an employee health plan.  

 
B. Obtaining PHI from Covered Entities and Business Associates 

 
Most attorneys have encountered HIPAA when trying to obtain health 
information from those subject to HIPAA's requirements. The need for 
PHI can be crucial in a number of areas beyond personal injury litigation.  
Health records containing PHI are frequently sought in other civil cases 
(establish lack of competence to enter into a contract), criminal matters 
(establish lack of mental capacity to commit fraud), divorce proceedings 
(for child placement/care issues), and in a number administrative actions.  

 
Under HIPAA, covered entities and their business associates cannot use 
or disclose PHI without a patient's written authorization unless the use or 
disclosure fits within a HIPAA exception. Below are common means used 
to obtain HIPAA-protected information.   
 
1. Directly through the patient – Patients and personal 

representatives have right to access and obtain copies of PHI. 
 

a. Personal representative is defined to include those with 
authority to make health care decisions for the patient 
(e.g., spouse, parent, guardian, etc.).  

 
b. Covered entity must allow access or provide copies in a 

format in which the records are maintained.  
 
c. Under HIPAA, covered entity may charge a reasonable 

cost-based fee; but under KRS §422.317, hospitals and 
healthcare providers must provide patients with a free copy 
of their medical records upon written request and can only 
charge a fee for a second copy.  

 
d. Covered entities may deny a patient's request under 

limited circumstances (e.g., psychotherapy notes).  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=18145
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2. Subpoena with satisfactory assurances – covered entities may 

disclose PHI pursuant to a subpoena signed by an attorney in 
criminal or civil proceedings, so long as:  

 

a. It is accompanied by written assurances that:  

i. Patient was given notice and there were no 
objections or objections overruled; or  

 
ii. A protective order is in place. 
 

b. The covered entity notifies the patient of the subpoena and 
the patient fails to take action to protect the PHI.  

 
c. The subpoena may contain the satisfactory assurances.  

 
3. Other HIPAA example exceptions. 
 

a. Subpoena, order, or warrant signed by a judge or 
administrative tribunal.  

 
b. Grand jury subpoena.  
 
c. Family members/others involved in the patient's care.  
 
d. Certain law enforcement purposes (e.g., limited information 

needed to locate or identify a suspect, fugitive, witness, or 
missing person).  

 
e. Treatment, payment, or healthcare operations.  

 
4. Written authorization from the patient – Covered entities may 

disclose PHI to third parties with a valid authorization.   
 

a. Authorization cannot be combined with other documents or 
releases. 

 
b. Must contain the following:  
 

i. Describe the information to be disclosed. 
 
ii. Identify persons who may make disclosure. 
 
iii. Identify persons who may receive the information.  
 
iv. Describe the purpose of the disclosure.  
 
v. Expiration date or event. 
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vi. Date and signature of the patient or personal 
representative (describe authority of personal 
representative).  

 
vii. Statement that the patient may revoke authorization 

at any time. 
 
viii. Statement putting patient on notice that the 

information may be re-disclosed and no longer 
protected. 

 
ix. Statement that a provider may not condition 

treatment on the authorization. 
 

c. Covered entities may charge a fee for producing these 
records.  

 
C. Attorneys as Business Associates   

 
Attorneys may also find themselves subject to HIPAA, as the client's 
business associate, when they receive PHI from a client that is a covered 
entity or business associate. This occurs in areas of practice beyond 
"health care" law.  For example, criminal defense of a physician accused 
of over-medicating patients, enforcing a non-compete against an 
employee who is soliciting patients or has disclosed patient information to 
the new employer, representation during the sale or purchase of a 
covered entity or business associate, or defending a covered entity 
against administrative licensure actions.   

 
As a business associate, an attorney is subject to many of HIPAA's 
requirements.   
 
1. Business associate agreements ("BAA"). 
 

a. If the attorney is entering into a new client relationship or 
beginning an engagement that may involve PHI, the 
attorney needs to enter into a BAA with the HIPAA-covered 
Client before receiving PHI. 

 
b. The BAA should include: 
 

i. Permitted and prohibited uses/disclosures of PHI.  
 
ii. Requirement that business associate use 

appropriate safeguards to protect PHI. 
 
iii. Requirement to report security incidents. 
 
iv. Ensure subcontractors agree to step into shoes of 

business associate. 
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v. Make PHI available to covered entity for access, 
amendment, accounting of disclosures. 

 
vi. Make BAA internal practices, books, records 

available to the Department of Health and Human 
Services for review to determine compliance. 

 
vii. Provision for return/destruction/escrow of PHI upon 

termination. 
 
viii. Authorize termination if material violation of BAA. 
 
ix. Security "breach notification" requirements. 
 
x. Minimum necessary requirement.  
 
xi. Security Rule compliance requirement. 
 
xii. Audit requirements. 
 

c. Before disclosing PHI to a subcontractor or agent of the 
attorney (such as a consultant, expert witness or copier 
service), the attorney must enter into a downstream BAA 
with the subcontractor or agent requiring compliance with 
the same obligations as are applicable to attorney through 
its BAA. 

 
d. Disclosures for firm purposes.   

 
If permitted by the BAA, the attorney may use or disclose 
PHI for its management and administration or to carry out 
its legal responsibilities (such as defending itself in a 
malpractice action), but any disclosures for these purposes 
must either be required by law or be made only if the 
recipient has agreed in writing to keep the PHI confidential, 
to only use or disclose the PHI for the purposes it was 
received and to report any breaches of confidentiality to 
the attorney.  

 
e. Minimum necessary.  

 
The attorney must only use, disclose, and request the 
minimum necessary amount of PHI to perform its legal 
services. For example, an entire record should not be 
disclosed if only a portion of it is needed.   

 
2. Other issues for attorneys as business associates. 
 

a. Must comply with HIPAA's Security Rule, including 
appointing a security officer and conducting a risk 
assessment.   
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b. Should adopt written HIPAA policies and procedures 
addressing items such as:  

 
i. File security.  
 

If filed emails or documents contain PHI, the item 
should be filed in a secure file so that only those 
who need to access the file have access.  

 
ii. Disposal of PHI.  
 

All hardcopy documents containing PHI should be 
shredded when disposed. Any electronic devices, 
including digital copier machines, that store PHI 
should be wiped or otherwise have all PHI removed 
before being disposed of, sold or returned to a 
leasing company.  

 
iii. Computer security.  
 

Before leaving your computer unattended, lock your 
computer screen (control-alt-delete). Do not save 
PHI on an unencrypted computer. Do not leave 
documents containing PHI unattended on fax 
machines or copiers.   

 
iv. Other safeguards.  
 

Do not hold phone conversations or other 
discussions involving PHI in areas where 
unauthorized persons may overhear. If you need to 
send PHI by email, do so only using a secure 
email. Avoid sending PHI by fax. If you do, make 
sure the cover sheet contains a privacy warning 
and that you have confirmed the fax number.  

 
v. Reporting improper uses, disclosures, security 

incidents or possible breaches.  
 

Examples of incidents that must be reported 
include: someone accessing PHI with no job-
related reason to do so, stolen or lost laptops or 
other portable devices, faxes with PHI that go to the 
wrong number, emails with PHI that go to the 
wrong recipient, and stolen or lost thumb drives.  

 
vi. Access, amendment, and accounting requests.  
 

The business associate attorney is required to 
assist HIPAA-covered clients in responding to 
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individual requests to access PHI, amend PHI, and 
receive an accounting (list) of certain disclosures.  

 
vii. Verification.  
 

If someone at a client or other third party requests 
PHI, verify the individual's identity and authority to 
request the PHI if they are not known to you.  

 
viii. Return or destruction of PHI upon end of client 

relationship.  
 

When a client relationship terminates, attorney is 
required to return or destroy all PHI belonging to 
the HIPAA-covered client unless it is infeasible to 
do so. Any PHI that is infeasible to return or destroy 
must only be used and further disclosed for the 
reasons that made returning or destroying the PHI 
infeasible.   

 
II. MEDICAL RECORDS AND PRIVACY 
 

A. Introduction   
 
In addition to HIPAA, some health information is also protected by state 
laws and other federal laws. This section identifies additional statutes 
applicable to health care practitioners and lawyers advising health care 
practitioners. 

 
Practice Scenario 1 – A mental health care practitioner, treating a patient, 
is presented with a court subpoena for that practitioner's medical records, 
but there is no written release from the patient. 
 
Practice Scenario 2 – A mental health care practitioner treating a patient 
gets an administrative subpoena from a state mental health licensure 
board for that practitioner's medical records because the patient has filed 
a complaint against that practitioner. 
 
Practice Scenario 3 – A dentist treating a patient is greeted in person by a 
state licensure board investigator with an administrative subpoena for a 
patient's medical records, and for ten other records picked by the board 
investigator, because the patient has filed a complaint against that 
dentist. 

 
What are the rules and what do you tell each one?  After studying 
the following, you will know! 

 

Practice tip:  State practice acts for individual health care practitioners rarely, if ever, 
reference HIPAA. 
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B. Attorney Confidentiality   
 
Attorneys are subject to Supreme Court Rule 3.130(1.6) regarding 
confidentiality of information as follows: 

 
1.    A lawyer shall not reveal information relating to the representation 

of a client unless the client gives informed consent, the disclosure 
is impliedly authorized in order to carry out the representation or 
the disclosure is permitted by paragraph (b). 

 
2. A lawyer may reveal information relating to the representation of a 

client to the extent the lawyer reasonably believes necessary: 

a.    To prevent reasonably certain death or substantial bodily 
harm; 

 
b.   To secure legal advice about the lawyer's compliance with 

these Rules; 
 
c.  To establish a claim or defense on behalf of the lawyer in a 

controversy between the lawyer and the client, to establish 
a defense to a criminal charge or civil claim against the 
lawyer based upon conduct in which the client was 
involved, or to respond to allegations in any proceeding, 
including a disciplinary proceeding, concerning the 
lawyer's representation of the client; or 

 
d. To comply with other law or a court order. 

 
C. Health care professions' laws are found in statute and administrative 

regulations, often with different descriptive titles and names.  Health care 
practitioners' confidentiality and medical records release provisions are 
found in the separate practice acts of each individual profession.  Various 
mental health professions' rules are found both in the Kentucky Revised 
Statutes and the Kentucky Administrative Regulations for each individual 
profession.  The attorney must read both the KRS and KARs for complete 
information. 

 

 Practice tip:  The rules of these various professions often have different 
titles and names, but accomplish the same end:  enforcing the authority of 
state law.  Some are called a "Code of Ethics" (for marriage and family 
therapists, 201 KAR 32:050), "Code of Ethical Conduct," (for social 
workers, 201 KAR 23:080), or "Code of Conduct" (for psychologists, 201 
KAR 26:145).  These administrative regulations have little to do with 
ethics and morals. 

 

 Practice tip:  These state law rules must not be confused with 
aspirational codes of ethics of national organizations, which are voluntary 
guidelines for the health care professionals who are voluntary members 
of that association.   

https://govt.westlaw.com/kyrules/Document/NFC86EBD0A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://www.lrc.state.ky.us/kar/201/032/050.htm
http://www.lrc.state.ky.us/kar/201/023/080.htm
http://www.lrc.ky.gov/kar/201/026/145.htm
http://www.lrc.ky.gov/kar/201/026/145.htm
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 Exception:  KRS 311.597(4) incorporates into statute the following 
grounds for physician discipline by the Kentucky Board of Medical 
Licensure: 

 
 "[F]ailure to conform to the principles of medical ethics of the American 

Medical Association or the code of ethics of the American Osteopathic 
Association." 

 
 Therefore, certain association codes of ethics may have the force of law 

such as the one above for physicians and osteopathic physicians. 

 
D. Examples of state laws on confidentiality of information for mental health 

care practitioners include broad, general mandates.  Psychology:  KRS 
319.082(1)(p) provides a psychologist may be disciplined for having 
"improperly divulged confidential information."   

 
201 KAR 26:145 §7(8) provides:   
 

Release of confidential information. The credential holder 
[psychologist] shall release confidential information upon 
court order or to conform with state law, including KRS 
422.317, or federal law or regulation. 

 
201 KAR 26:145 §7(1) provides in part:  "[T]he credential holder shall 
obtain the informed written consent of the client prior to disclosing 
confidential information." 

Practice tip:  Often, health care practitioners fail to recognize an 
administrative or court subpoena is not a court order or client consent.  
The psychologist must obtain the consent of the client or seek a court 
order in order to respond to an administrative or court subpoena, except 
as below. 

 
E. Some health care professions have special rules for electronic records 

and telepractice.  Electronic record keeping does not usually have its 
own, separate confidentiality provision. The laws on electronic records 
and telepractice start with a repeat and reference to the regular rules 
applicable, regardless of the method of practice. 

 
Record keeping requirements for psychologists in telepractice simply 
reference the usual record keeping requirements of 201 KAR 26:145 §6.  
Furthermore, psychologists have a further duty to protect information 
stored electronically:   

 
201 KAR 26:145 §3(5) provides that the psychologist shall:  "Ensure that 
confidential communications obtained and stored electronically cannot be 
recovered and accessed by unauthorized persons when the credential 
holder disposes of electronic equipment and data." 

 

http://www.lrc.ky.gov/statutes/statute.aspx?id=30538
http://www.lrc.ky.gov/Statutes/statute.aspx?id=31240
http://www.lrc.ky.gov/Statutes/statute.aspx?id=31240
http://www.lrc.ky.gov/kar/201/026/145.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=18145
http://www.lrc.ky.gov/Statutes/statute.aspx?id=18145
http://www.lrc.ky.gov/kar/201/026/145.htm
http://www.lrc.ky.gov/kar/201/026/145.htm
http://www.lrc.ky.gov/kar/201/026/145.htm
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Practice tip:  State laws in health care practice acts do not typically include 
separate confidentiality requirements or safekeeping mandates for electronic 
records, so general provisions of confidentiality simply cover those kinds of 
electronic records, violations of which could be very dependent on the facts 
presented in a computer and digital setting. 

 
F. Records retention can be governed by law and by contract.  State law in 

practice acts govern the period of time a health care practitioner must 
keep his or her records, and what those records must contain, such as 
dates of treatment, the fee arrangement, and a diagnosis.  See 201 KAR 
26:145 §6. 

 
Furthermore, records retention requirements for the health care 
practitioner may also include requirements by contract, where the health 
care practitioner's professional malpractice insurance mandates records 
retention for a period of time in order to defend a future malpractice claim, 
including a period of time beyond the statute of limitations for a minor 
patient. 
 
Finally, state licensure boards do not have any statutes of limitation on 
how long a former patient may have to file a complaint with the applicable 
licensure board for possible investigation and disciplinary action, nor how 
long that licensure board may have to investigate and to take action, or 
decide to take no action, in a complaint and investigation. Does this mean 
keeping the medical record forever so as to defend a licensure 
investigation and charge in five years?  Ten years?  Fifteen years?  How 
long? 

 

Practice tip:  A lawyer advising a health care practitioner on how long he or she 
must retain medical records should (a) review the state statutes and regulations 
governing that practitioner's practice, (b) review his or her malpractice policy 
requirements if any, and (c) also determine how long is a reasonable length of 
time to retain records in order to defend against a possible future state licensure 
board complaint, when there is no statute of limitations on a board investigating 
and taking disciplinary action in a licensure action. 

 
G. State licensure boards have expansive authority to conduct an 

investigation, to gather information, and to subpoena records.  State law 
in individual practice acts provide very broad authority to state licensure 
boards to investigate and to obtain patient records, even without the 
written consent of the patient. 

 
Example: The Kentucky Board of Examiners of Psychology has the 
statutory authority under KRS 319.032(1)(k) for: 
 

Investigating complaints or suspected violations of this 
chapter and notifying proper law enforcement authorities.  
For the purpose of enforcing the provisions of this chapter, 
the board shall have the authority to administer oaths, 
receive evidence, interview persons, issue subpoenas, and 

http://www.lrc.ky.gov/kar/201/026/145.htm
http://www.lrc.ky.gov/kar/201/026/145.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=31224
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require the productions of books, papers, documents, or 
other evidence. 

 

Practice tip:  HIPAA's privacy requirements exempt various named "health 
oversight activities" of the government as follows, which includes state 
licensure boards: 
 
45 CFR §164.512(1) Permitted disclosures.  A covered entity may disclose 
protected health information to a health oversight agency for oversight 
activities authorized by law, including audits; civil, administrative, or criminal 
investigations; inspections; licensure or disciplinary actions; civil, 
administrative, or criminal proceedings or actions; or other activities 
necessary for appropriate oversight of:  
 
(i) The health care system;  
(ii)  Government benefits programs for which health information is 

relevant to beneficiary eligibility;  
(iii)  Entities subject to government regulatory programs for which health 

information is necessary for determining compliance with program 
standards; or  

(iv)  Entities subject to civil rights laws for which health information is 
necessary for determining compliance. 

 
As authorized by the statute above, a state agency may obtain patient 
medical records of any patient in any on-going investigation, in 
compliance with the privacy exceptions of HIPAA. 

 
Privacy protections still exist when the government subpoenas patient 
records because the Kentucky Open Records laws and KRS Chapter 
13B, the administrative procedures act for administrative actions by most 
state agencies, provide appropriate protections of their own.  

 
III. SOCIAL MEDIA AND PRIVACY 
 

A. What is Social Media?   
 

Social media websites provide users with various functions.  Its offerings 
to professionals such as attorneys and healthcare providers have 
increased, with traditional social media sites, such as Facebook and 
Twitter, providing a platform for interaction with the online community at 
large and with professional social media sites, such as Linkedin and Avvo 
(a site for legal questions, attorneys and healthcare professionals).   

 
B. No Protection   
 

Social media by its very nature has little to no privacy protections.  Yet, in 
April 30, 2012, the American Medical News reported that "a survey of 
1,060 U.S. adults by the PWC Health Research Institute found that a third 
of respondents are gravitating toward social media as a place for 
discussions on healthcare." 

https://www.law.cornell.edu/cfr/text/45/164.512
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37085
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37085


5-52 

 

IV.   HIPAA, PRIVACY, AND SOCIAL MEDIA 
 

A. The ease and common use of social media, coupled with mobile 
technology, has given rise to potential HIPAA violations that were nearly 
impossible when HIPAA was adopted in 1996.   

 
B. Some examples of misuse include:  

 
1. In 2014, a New York hospital physician posted a photo on 

Instagram of an empty, blood-stained trauma room. A nurse at the 
same hospital reposted the photo including the tag "#manvstrain." 

 
2. A temporary employee assigned to the Providence Holy Cross 

Medical Center in Los Angeles, posted a photo of a patient's 
medical record that clearly displayed the name, accompanied by a 
comment related to the patient's treatment for venereal disease. 

 
3. A nurse posted on her Facebook page that she had treated a "cop 

killer" the day following many news accounts naming the accused 
shooter and the hospital where he was treated.  

 
C. Keep in mind that small details can reveal a person's identity and lead to 

a HIPAA violation. HIPAA lists eighteen identifiers including photos, 
neighborhoods, birth dates and vehicle identifiers. All of these must stay 
private. So even the innocent photo taken by a nurse's aide with her 
favorite new resident might subject that nursing home to liability under 
HIPAA. 

 
D. A simple photo or 140 character post that may contain PHI raises cause 

for investigation and response to the potential breach, even when that 
information is immediately deleted.  

 
V. ADDITIONAL KENTUCKY AND FEDERAL PRIVACY STATUTES 
 

A. Federal Trade Commission   
 

As part of the American Recovery and Reinvestment Act of 2009 (Public 
Law 111-5), Congress directed the FTC to issue a rule requiring certain 
web-based businesses to notify consumers when the security of their 
electronic health information is breached.  The FTC issued a final rule on 
August 25, 2009.  See 16 CFR 318.  These regulations apply to: 

 
1. Vendors of personal health records such as online services that 

allow consumers to store and organize medical information or 
manage medications; and 

 
2. Third-party service providers involved in the use, maintenance, 

disclosure or disposal of health information to vendors of personal 
health records. 

 
  

https://www.gpo.gov/fdsys/pkg/PLAW-111publ5/content-detail.html
https://www.gpo.gov/fdsys/pkg/PLAW-111publ5/content-detail.html
https://www.law.cornell.edu/cfr/text/16/part-318
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B. Kentucky Privacy Laws   
 

In 2014, Kentucky adopted privacy laws that apply to Kentucky 
businesses that maintain "computerized" data, including the personally 
identifiable information of Kentucky residents.  If a breach occurs, the 
affected individuals must be notified.  See KRS 365.732. 

 
 
  

http://www.lrc.ky.gov/statutes/statute.aspx?id=43326
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HEALTH INSURANCE REQUIREMENTS 

Douglas L. McSwain and contributing editor Sarah K. Mills 
 
 
 

I. INTRODUCTION   
 

In 2010, Congress enacted the Patient Protection and Affordable Care Act, 
commonly called Obamacare or ACA, in order to increase the number of 
Americans covered by health insurance and decrease the cost of health care.  
Prior to the adoption of the ACA, companies did not have to offer health 
insurance coverage.  After the adoption of the Affordable Care Act, companies 
with fifty or more employees still do not have to offer health insurance coverage, 
but if they do not, they are subject to significant penalties. 

 

II. PRACTICE QUESTION  
 

A client with several small businesses has heard that she may now have to 
provide health insurance to her employees and, at a minimum, must have her 
own coverage. What are the rules and what do you tell her?  After studying this 
section, you will know! 

 

III. ACA'S REQUIREMENTS FOR HEALTH INSURANCE 
 

A. Individual Mandate   
 

The ACA's individual mandate requires that most Americans obtain and 
maintain health insurance, or an exemption, each month or pay a tax 
penalty.  See 26 U.S.C. §5000A. The particulars of this mandate are as 
follows: 

 

1.   Minimum essential coverage.   
 

Unless exempt, everyone must have "minimum essential 
coverage" ("MEC") for each month or pay a tax penalty.  See 26 
U.S.C. §5000A.  The penalties are referred to as the "Shared 
Responsibility Payment" under the ACA.  See §1501 of the ACA.  
The tax penalty for 2016 is calculated as the greater of: 

 

a.   Per Person Penalty Calculation Method – Family only pays 
for people in household who do not have insurance at the 
following rates:  $695 per adult and $347.50 per child with 
a maximum of $2,085 or 2.5 percent of his or her annual 
adjusted gross income (calculated on monthly basis); or 

 

b.  Percentage of Income Calculation Method – Family pays 
2.5 percent of household income based only on the part of 
the household income that is above the yearly tax filing 
threshold ($10,150 for individuals, $20,300 for couples 
filing jointly in 2014, and the most recent year available).  
The penalty cannot exceed the total yearly premium for the 

https://www.law.cornell.edu/uscode/text/26/5000A
https://www.law.cornell.edu/uscode/text/26/5000A
https://www.law.cornell.edu/uscode/text/26/5000A
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national average price of a Bronze plan sold through the 
health insurance exchanges. 

 

These penalties and thresholds may be adjusted yearly. 
 

2.  Purchase of MEC plans.   
 

Individuals can obtain and purchase Minimum Essential Coverage 
through one of the following methods: 

 
a. Health Insurance Exchanges offered through (i) Federally-

Facilitated Marketplaces ("FFMs"), which are operated by 
the U.S. Department of Health and Human Services; or (ii) 
State Based Marketplaces ("SBMs"), which are operated 
by individual states.  Please note that Kentucky is in the 
process of terminating its SBM.   

 
b. Commercial plans bought outside of health insurance 

exchanges through private insurance companies;  
 
c. Employer-sponsored plans;  
 
d. Small Business Health Options Program ("SHOP"); 
 
e. Other governmental health care coverage, i.e. Medicare, 

Medicaid, CHIP, TRICARE, COBRA, etc. 
 

3.  Health coverage exemption IRS Form 8695.   
 

Generally, any individual who did not maintain Minimum Essential 
Coverage during an entire calendar year will need to complete an 
IRS Form 8695. This form will help an individual report 
exemptions from Minimum Essential Coverage and help calculate 
penalties owed, if any.   

 
The ACA provides individuals relief from paying a fee for failing to 
have Minimum Essential Coverage in limited circumstances.  See 
45 CFR 155.605(g).   Some of the circumstances include: 

 
a. Individual had less than three months without coverage; 
 
b. Individual does not file taxes because his or her income is 

below the tax filing threshold; 
 
c. Coverage would cost more than 8 percent of household 

income per person; or 
 
d. Individual was denied Medicaid or CHIP (individual's state 

did not expand Medicaid and individual made 138 percent 
of the federal poverty level or less). 

 

https://www.law.cornell.edu/cfr/text/45/155.605
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4. Hardship exemption.   
 

In addition to the exemptions described above for failing to have 
Minimum Essential Coverage, an individual may qualify for the 
hardship exemption.  The hardship exemption may apply if certain 
life events occur, including, but not limited to, the following. The 
individual: 

 
a. Is homeless; 
 
b. Is facing eviction or foreclosure; 
 
c. Received shut-off notice from utility company;  
 
d. Experienced domestic violence; 
 
e. Experienced death of a family member; 
 
f. Suffered fire, flood, or other natural or human-caused 

disaster; 
 
g. Has medical expenses that cannot be paid; 
 
h. Lost job (& job-based coverage); or  
 
i. Experienced bankruptcy. 

 
5. Constitutionality of individual mandate.   
 

The constitutionality of the individual mandate was upheld in 
National Federation of Independent Business v. Sebelius, 132 
S.Ct. 2566 (2012) per Congress' Taxing power, not the Commerce 
Clause (although defended under both). 

 
B.   Employer Mandate   
 

The ACA's "employer mandate" is a requirement that all businesses with 
fifty or more full-time equivalent employees ("FTEs") provide health 
insurance to at least 95 percent of their full-time employees and 
dependents up to age twenty-six, or pay a penalty.  See §1531 of the 
ACA, as amended by §1003 of the Health Care and Education 
Reconciliation Act of 2010.  The penalty for failing to comply is referred to 
as "Employer Shared Responsibility."   See 26 U.S.C. §4980H. 

 
1. Applicable Large Employers ("ALE").   
 

Employers with ≥ fifty full-time equivalent employees must 

provide employees health coverage or pay non-deductible tax 
penalties.  ALE determination is tricky. 

 

https://www.law.cornell.edu/supremecourt/text/11-393
https://www.gpo.gov/fdsys/pkg/PLAW-111publ152/content-detail.html
https://www.gpo.gov/fdsys/pkg/PLAW-111publ152/content-detail.html
https://www.law.cornell.edu/uscode/text/26/4980H
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a.   Employees who work at least thirty hours per week or 
whose service hours equal at least 130 hours a month for 
more than 120 days in a year are considered full-time.  
Employers use measurement periods and look-back 
periods of three to twelve months to find out if they have to 
comply with the mandate or if an employee is full-time. 

 
b.  IRS aggregation rules apply – common ownership, 

affiliated groups, etc. 
 
c.   Special considerations are made for seasonal and out-of-

USA employees and for new, previously non-existent 
businesses with no employees in the prior year.  

 
2. Affordable health care and minimum value.   
 

If an ALE, an employer must offer coverage that is both (a) 
"affordable" and provides (b) "minimum value." If coverage isn't 
affordable employees can obtain coverage on a health insurance 
exchange and the employer can be fined.   

 
a.  Coverage is "affordable" if the employee contributions are 

less than the adjusted 9.66 percent of employee 
household income.  See 26 U.S.C. §4980H of the Internal 
Revenue Code. Because employers will generally not 
know their employees' household incomes, employers can 
take advantage of one or more of the IRS' three 
affordability safe harbors as follows: 

 
i Not > 9.5 percent of employee's W-2 wages 

(reduced by any salary reductions under a 401(k) 
plan or cafeteria plan); 

 
ii   Not > 9.5 percent of employee's rate of pay; or 
 
iii  Not > 9.5 percent of federal poverty level for a 

single individual. 
 

b.  Coverage provides sufficient minimum value if it provides 

≥ 60 percent of total allowed costs of expected benefits 

under the employer-sponsored health plan (an actuarial 
determination). 

 
c.  Tax penalties for non-compliance*: 
 

i.  Penalty for not offering (a) & (b)-type coverage to 
all employees and their dependents (or to < 95 
percent of same):  the fee is $2,000(+) per full-time 
employee (minus first thirty full-time employees).   

 

https://www.law.cornell.edu/uscode/text/26/4980H
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ii. Penalty for offering insurance that is either 
"unaffordable" or does not provide minimum value 
coverage: the fee is the lesser of: $3,000(+) per 
full-time employee receiving a subsidy, or $2,000(+) 
per full-time employee (minus the first thirty full-time 
employees). However, the penalty will not be 
greater than the penalty that would apply if the 
employer offered no coverage at all.   

 
(+)  The fee is indexed for inflation.   

 
iii.  Caveats: 
 

a) In general, the fee is only "triggered" if at 
least one employee shops on the 
marketplace, and is eligible for a federal 
premium subsidy.  

   
b) The fee does not apply if a dependent 

shops on the marketplace and receives a 
subsidy. Rules only apply to employee-only 
coverage. 

 
c) The fee is a per-month fee. So it is always 

one twelth of the total fee for full-time 
workers for each month. 

 
C. Essential Health Benefits   
 

The Affordable Care Act ensures health plans offered in the individual 
and small-group markets, both inside and outside of the government 
operated health exchanges, offer a comprehensive package of items and 
services, known as essential health benefits.   

 
1. Services to be provided.   
 

Essential health benefits must include items and services within at 
least the following ten categories:  

 
a.   Ambulatory patient services; 
 
b. Emergency services;  
 
c. Hospitalization; 
 
d. Maternity and newborn care; 
 
e. Mental health and substance abuse disorder services, 

including behavioral health treatment; 
 
f. Prescription drugs; 
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g. Rehabilitative and habilitative services and devices; 
 
h. Laboratory services; 
 
i. Preventive and wellness services and chronic disease 

management; and  
 
j. Pediatric services, including oral and vision care. 

 
Insurance policies must cover these benefits in order to be 
certified and offered in the Health Insurance Marketplace. States 
expanding their Medicaid programs must provide these benefits to 
people newly eligible for Medicaid. 

 
These plans do not include vision, dental, or disease-specific 
coverage.  

  
2.   Religious exemptions.  
 

The ACA and case law permit certain "religious" employers to not 
provide certain essential health benefits with objections to certain 
kinds of health treatments, procedures, or pharmaceuticals  – 
Burwell v. Hobby Lobby Stores, Inc., 134 S.Ct. 2751 (2014); Zubik 
v. Burwell, 136 S.Ct. 1557 (2016). 

 
3. Workers' compensation coverage.   
 

The ACA does not directly affect workers' compensation 
insurance. Therefore, employers still need to maintain separate 
workers' compensation insurance coverage.  

 
  

http://www.supremecourt.gov/opinions/13pdf/13-354_olp1.pdf
http://www.supremecourt.gov/orders/courtorders/041515zr_6j37.pdf
http://www.supremecourt.gov/orders/courtorders/041515zr_6j37.pdf
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HEALTH BENEFIT DENIALS 
Harry L. Dadds 

 
 
 
I. PRACTICE QUESTION  
 

A good client tells you that his wife's chemotherapy treatment has been denied 
by their health benefit program. He asks that you assist him or direct him to 
someone that can help them obtain insurance coverage. The first round of 
chemotherapy costs $22,000 and the couple anticipates that she will require 
chemotherapy at least once every two-months for a year. Can you help? What do 
you need to know? 

 
II. OVERVIEW  
 

Health benefit denials are a common occurrence and something that you can 
expect to encounter, from time to time, as part of legal practice. Denials can be 
based upon a number of factors, including billing errors, lack of coverage, lack of 
eligibility, and medical necessity. Knowing what to do and when it needs to be 
done can be essential to obtaining a successful result. However, the health 
benefit denial processes, while having a number of similarities, vary significantly 
depending upon the nature or source of the health benefits. All health benefit 
programs have an administrative process followed by judicial review. Failure to 
correctly assess the situation and apply the correct rules, as well as hoping to 
resolve any problems only through litigation, can have serious consequences to 
the client. This paper examines the issues involved in order to alert practitioners 
to the most significant legal issues. 

 
III. LAWS INVOLVED  
 

The laws that are involved will depend, to a significant extent, upon the source of 
the health benefit. Thus, the preliminary issue that must be determined is the 
source of the health benefit. The source of the health benefit will determine which 
laws are implicated, which, in turn, will determine the administrative review 
process and judicial review rights and standards. Laws implicated include: 
 
A. ERISA  
 

The Employee Retirement Security Act of 1974 ("ERISA"), 29 U.S.C. 
§1001, et. seq., governs appeals of health benefit denials for non-
governmental employer sponsored health plans. Specifically, 29 U.S.C. 
§1133 and §1135 provide the framework for an administrative appeals 
process for ERISA plans, generally those that are self-insured. A detailed 
claims procedure is set forth in 29 C.F.R. §2560.503-1. This regulation 
requires ERISA plans to establish and maintain reasonable claims 
procedures designed to provide notice and a fair hearing process to 
claimants, see, 29 C.F.R. §2560.503-1(b) & (c). There are precise time 
limits for notification of benefit determinations, generally ninety (90) days, 
see, 29 C.F.R. §2560.503-1(f)(1), which time frame is reduced to as little 
as seventy-two (72) hours in the case of urgent care claims, see, 29 

https://www.law.cornell.edu/uscode/text/29/chapter-18
https://www.law.cornell.edu/uscode/text/29/chapter-18
https://www.law.cornell.edu/uscode/text/29/1133
https://www.law.cornell.edu/uscode/text/29/1133
https://www.law.cornell.edu/uscode/text/29/1135
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/29/2560.503-1
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C.F.R. §2560.503-1(i). There also are different review time frames 
depending upon whether the claim is pre- or post-service, see, 29 C.F.R. 
§2560.503-1(f)(2)(iii)(A) & (B). Moreover, the benefit decision denial must 
contain information concerning the reason for the denial including 
reference to the plan provisions upon which such denial is based, see, 29 
C.F.R. §2560.503-1(g). Extensive rules for appeals to a plan fiduciary of 
an adverse benefit determination are set forth in 29 C.F.R. §2560.503-
1(h).  At least one hundred eighty (180) days must be allowed for the 
appeal. 29 C.F.R. §2560.503-1(k) addresses preemption of state laws 
and generally provides that the regulation does not preempt state 
insurance law.  Employer sponsored insured plans are governed by state 
review procedures – see the section below entitled "Insurance." 

 
B. ACA  
 

Section 2719 of the Affordable Care Act, 42 U.S.C. §300gg-19, provides 
a significant consumer protection right and expands upon rights granted 
under ERISA or state laws. Specifically, the ACA requires that all health 
benefit denials, regardless of the source of benefits, provide for an 
external review of denials and sets certain standards for such reviews. 
This requirement is an attempt to standardize the review process for 
health benefit denials and does not eliminate the ability of claimants 
ultimately to have their benefit denials reviewed in federal court (ERISA 
Plans) or state court (Insurance). However, external reviews conducted 
by an independent review organization have the potential to resolve 
disputes in a rapid, impartial and less expensive manner. Preliminary data 
suggests that it may work quite well, see, e.g.,"What You Need to Know 
for When a Health Insurer Denies Your Claim," Pacific Standard, (Jan. 15, 
2014), www.psmag.com. The concept of the requirement is that all health 
benefit plans regardless of type would have to afford an external review 
that met a series of standards promulgated by the National Association of 
Insurance Commissioners (NAIC). Implementing regulations can be found 
at 45 C.F.R. §147.136.  Existing state procedures were adopted or 
adapted when appropriate. The Centers for Medicare Services website 
provides a breakdown by state of the current level of compliance, see, 
https://www.cms.gov/cciio/Programs-and-Initiatives/Consumer-Support-
and-Information/External-Appeals.html. Currently, Kentucky's provisions 
meet the NAIC standards. 

 
C. Insurance  
 

Kentucky has statutes for both internal and external appeals. KRS 
304.17A-617 and KRS 304.17A-619 establish the minimum requirements 
for internal appeals, including response times and the nature of such 
reviews. Kentucky's external review statute is set forth at KRS 304.17A-
623.  It was enacted in 2002, prior to the ACA, and last amended in 2010.  
The statute requires that every insurer have an external review process 
for coverage denials and then provides standards for such reviews. KRS 
304.17A-623(1)-(3). The request for external review must be submitted 
within sixty (60) days of notice of the adverse determination and a filing 

https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/uscode/text/42/300gg-19
file://///fsnt2/cle/2016%20KLU/Materials/Health%20Law/www.psmag.com
https://www.law.cornell.edu/cfr/text/45/147.136
https://www.cms.gov/cciio/Programs-and-Initiatives/Consumer-Support-and-Information/External-Appeals.html
https://www.cms.gov/cciio/Programs-and-Initiatives/Consumer-Support-and-Information/External-Appeals.html
http://www.lrc.ky.gov/statutes/statute.aspx?id=17458
http://www.lrc.ky.gov/statutes/statute.aspx?id=17458
http://www.lrc.ky.gov/statutes/statute.aspx?id=29310
http://www.lrc.ky.gov/statutes/statute.aspx?id=29312
http://www.lrc.ky.gov/statutes/statute.aspx?id=29312
http://www.lrc.ky.gov/statutes/statute.aspx?id=29312
http://www.lrc.ky.gov/statutes/statute.aspx?id=29312
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fee, not to exceed twenty-five dollars ($25.00), may be charged.  
Regulations providing more details may be found at 806 KAR 17: 290. Id. 

 
D. Governmental Plans  
 

Health insurance benefits offered by governmental programs such as 
Medicare and Medicaid have their own review processes that are similar 
in concept to other reviews, but have distinct requirements. The review 
processes for Medicare are set forth under the authority of 42 U.S.C. 
§1395ff and more details are provided in 42 C.F.R. Part 405, Subpart I 
and in Chapter 29 of the "Medicare Claims Processing Manual." See 
"Medicare Parts A & B Appeals Process," Medicare Learning Network, 
Department of Health and Human Services, Center for Medicare & 
Medicaid Services, ICN 006562 (Feb. 2015), https://www.cms.gov/ 
Outreach-and-Education/Medicare-Learning-Network-MLN/MLNProducts/ 
MLN-Publications-Items/CMS1243294.html. Medicaid has a similar 
review process. It is based upon the Kentucky Medicaid program statutes, 
KRS 194A.010, et. seq.; KRS 205.520, et. seq.; and Administrative 
Procedures Act, KRS 13B.010, et. seq.  A manual entitled "Medicaid 
Denied My Request for Services, Now What?" is available at 
www.kypa.net.  Regulations may be found at 907 KAR 1:560 and 907 
KAR 17:010 (Managed Care). 

 
IV. BENEFIT REVIEW PROCESS   
 

The benefit review process will vary significantly based upon the source of the 
benefit (i.e. governmental, employer based (i.e. ERISA), insurance), but all have 
certain characteristics in common including an administrative internal review 
process, administrative external review process followed by judicial review. It is 
very important that the practitioner knows the review process as early as possible 
in the proceeding.  All review processes have certain common characteristics.  In 
all processes, adherence to deadlines and building the administrative record are 
of greatest importance.  However, the appeal steps and review process can vary 
significantly depending upon the nature of the benefit program. 
 
A. ERISA  
 

ERISA requires each health benefit plan to establish and maintain a 
reasonable claims procedure, see, 29 U.S.C. §1133. Regulations 
detailing the minimum standards for those claims procedures may be 
found at 29 C.F.R. §2560.503-1. ERISA plans are now also subject to an 
external review process established by the ACA, see, 45 C.F.R. 
§147.136. 

 
B. Insurance  
 

Kentucky state law sets forth a statutory requirement that every insurer 
must have an internal review process, see, KRS 304.17A-617. This 
statute sets forth time limits, notice requirements and certain minimum 
standards. Id. The statute also sets forth the information that must be 
provided to the claimant upon denial, including: 1) medical or scientific 

http://www.lrc.state.ky.us/kar/806/017/290.htm
https://www.law.cornell.edu/uscode/text/42/1395ff
https://www.law.cornell.edu/uscode/text/42/1395ff
https://www.law.cornell.edu/cfr/text/42/part-405
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNProducts/MLN-Publications-Items/CMS1243294.html
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNProducts/MLN-Publications-Items/CMS1243294.html
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNProducts/MLN-Publications-Items/CMS1243294.html
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38056
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38124
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=37085
http://www.kypa.net/
http://www.lrc.state.ky.us/kar/907/001/560.htm
http://www.lrc.ky.gov/kar/907/017/010.htm
http://www.lrc.ky.gov/kar/907/017/010.htm
https://www.law.cornell.edu/uscode/text/29/1133
https://www.law.cornell.edu/cfr/text/29/2560.503-1
https://www.law.cornell.edu/cfr/text/45/147.136
https://www.law.cornell.edu/cfr/text/45/147.136
http://www.lrc.ky.gov/statutes/statute.aspx?id=17458
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reasons for denial or identification of applicable exclusion; 2) state of 
licensure, medical license number and title of person making the decision; 
3) a description of alternative benefits available, if any; and 4) instructions 
for initiating an external review or review with the Kentucky Department of 
Insurance; KRS 304.17A-617(2)(e)(1-4). The insurer must also provide 
information set forth in the following statute, see, KRS 304.17A-617(3). 
External reviews are governed by KRS 304.17A-623. There are 
provisions for expedited review, in certain circumstances, Id. at para. 
(10)-(12). All other reviews are conducted in thirty-five (35) days or less, 
Id. at para. (13). A one-time fee of twenty-five dollars ($25.00) is 
assessed to the claimant, Id. at para. (5). KRS 304.17A-625 sets forth the 
factors to be considered by the independent review entity.  In addition to 
the covered person's medical record, standards, criteria and clinical 
rational for the denial, the independent review entity also is required to 
take into consideration scientific findings, studies, and research from 
governmental agencies and nationally recognized organizations, as well 
as clinical guidelines and findings in peer reviewed medical literature, see 
id. at para. (1)(b) & (c). These requirements clearly encourage and 
promote having a well-developed administrative record. A detailed 
decision must be provided to the claimant, see KRS 304.17A-625(6). 

 
C. Governmental Programs  
 

Governmental programs have a multi-level internal review process 
followed by quasi-judicial review and ultimately judicial review. Medicare 
has a five step process authorized by regulations promulgated under 42 
U.S.C. §1395ff. The first two levels are purely record reviews; the third is 
a review by an Administrative Law Judge (ALJ); followed by an appeal to 
the Medicare Appeal Council, before judicial review is available as a fifth 
step, see, 42 U.S.C. §1395ff(b)(2)(C). Medicaid has a similar multi-tiered 
process with rights to review by a Hearing Officer, before ultimate judicial 
review is available. See, KRS 205.531 & KRS 13B.140. 

 
V. JUDICIAL REVIEW   
 

The judicial review process and scope of judicial review also will vary depending 
upon the nature of the benefit. 
 
A. ERISA  
 

ERISA provides beneficiaries with an express private right of action to 
recover benefits, 29 U.S.C. §1132(a)(1)(B). However, in ERISA plans, 
judicial review will be limited to a review of the administrative record, see, 
Miller v. Metropolitan Life Ins. Co., 925 F.2d 979 (6th Cir. 1991). The 
covered person must exhaust the administrative remedies prior to 
bringing a civil action, Id.; Fallick v. Nationwide Mutual Ins. Co., 162 F.3d 
410 (6th Cir. 1998). There is no right to a jury trial, see Bair v. General 
Motors Corp, 895 F.2d 1094 (6th Cir. 1990). Related state law causes of 
action are pre-empted, Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41 (1987); 
Cromwell v. Equicor-Equitable HCA Corp., 944 F.2d 1272 (6th Cir. 1991); 
Ruble v UNUM Life Ins. Co., 913 F.2d 295 (6th Cir. 1990). Moreover, in 

http://www.lrc.ky.gov/statutes/statute.aspx?id=17458
http://www.lrc.ky.gov/statutes/statute.aspx?id=17458
http://www.lrc.ky.gov/statutes/statute.aspx?id=29312
http://www.lrc.ky.gov/statutes/statute.aspx?id=29313
http://www.lrc.ky.gov/statutes/statute.aspx?id=29313
https://www.law.cornell.edu/uscode/text/42/1395ff
https://www.law.cornell.edu/uscode/text/42/1395ff
https://www.law.cornell.edu/uscode/text/42/1395ff
http://www.lrc.ky.gov/statutes/statute.aspx?id=7703
http://www.lrc.ky.gov/Statutes/statute.aspx?id=799
https://www.law.cornell.edu/uscode/text/29/1132
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many cases the judicial review will be the administrative record and the 
review will be limited to determining whether the decision to deny benefits 
was "arbitrary and capricious," see, Firestone Tire & Rubber Co. v Bruch, 
489 U.S. 101 (1989); University Hosps. of Cleveland v. Emerson Elec. 
Co., 202 F.3d 839 (6th Cir. 2000). 

 
B. Insurance  
 

KRS 304.17A-625(8) provides that administrative decisions "[c]onsistent 
with the rules of evidence shall be admissible in any civil action related to 
the adverse determination. The independent review entity's decision shall 
be presumed to be a scientifically valid and accurate description of the 
state of medical knowledge at the time it is written." Thus, the 
administrative decision, while perhaps not as controlling as it would be in 
ERISA or governmental judicial reviews, where the scope of review is 
very limited, is entitled to a statutory presumption that amplifies its 
importance. 

 
C. Governmental Programs  
 

Medicare judicial reviews are authorized by 42 U.S.C. §1395ff(b)(2)(C). 
However, the reviews are limited to matters of law or failure to render a 
timely administrative decision, Id. 42 U.S.C. §1395ff(b)(2)(C)(i)(I) & (II). 
The case may be brought in the Federal District Court where the claimant 
resides, see 42 U.S.C. §1395ff(b)(2)(C)(iii). Medicaid similarly provides 
for ultimate judicial review, but the scope of review is limited, see KRS 
13B.090(7); KRS 13B.150. Under both programs, the administrative 
record is of utmost importance and review is limited to legal issues and 
review of the record for adequate support for the underlying decision, see, 
e.g., 42 C.F.R. Ch. IV; 42 C.F.R. §405.732(c) (Medicare); KRS 13B.150 
(Medicaid). 

 
VI. PRACTICE SUGGESTIONS   
 

A. Gather Documents  
 

Each health benefit program has its own set of documents that will 
contain information about eligibility, benefits, and appeals of denials. The 
documents might be called benefits handbook, Summary Plan 
Description (ERISA), or something else. However, it is imperative that you 
locate these and the claims file as soon as possible. They provide 
invaluable assistance and should be consulted early in the process. 

 
B. Review Documents  
 

Regardless of the type of benefit program, the various appeals processes 
all have rather short deadlines that require fairly strict compliance. Learn 
the applicable deadlines as soon as possible and comply with them. If 
you need more time, still file something that is timely and reserve the right 
to supplement. Send everything in a manner in which you can prove 
delivery such as certified mail or overnight delivery. A claim of 

https://supreme.justia.com/cases/federal/us/489/101/case.html
http://www.lrc.ky.gov/statutes/statute.aspx?id=29313
https://www.law.cornell.edu/uscode/text/42/1395ff
https://www.law.cornell.edu/uscode/text/42/1395ff
https://www.law.cornell.edu/uscode/text/42/1395ff
http://www.lrc.ky.gov/Statutes/statute.aspx?id=793
http://www.lrc.ky.gov/Statutes/statute.aspx?id=793
http://www.lrc.ky.gov/Statutes/statute.aspx?id=800
https://www.law.cornell.edu/cfr/text/42/405.732
http://www.lrc.ky.gov/Statutes/statute.aspx?id=800
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abandonment for failure to submit in a timely manner is a frequently 
raised issue by some programs. 

 
C. Check Online and External Resources  
 

Most programs now offer fairly good guidance that is available online. 
Medicare is an excellent example, see, "Medicare Parts A & B Appeals 
Process," Medicare Learning Network, Department of Health and Human 
Services, Center for Medicare & Medicaid Services, ICN 006562 (Feb. 
2015), https://www.cms.gov/Outreach-and-Education/Medicare-Learning-
Network-MLN/MLNProducts/MLN-Publications-Items/CMS1243294.html.  
However, many commercial insurers offer similar guidance. Check for 
such guidance.  

 
D. Build the Record  
 

Regardless of the nature of the benefit program, the administrative record 
is critical. It may be necessary to establish exhaustion of administrative 
remedies before resorting to litigation. Moreover, the review may be 
limited to the record and a determination of whether the denial was 
arbitrary or capricious, such as in the case of ERISA plans, or with an 
evidentiary presumption, such as that established for insurance claims 
under KRS 304.17A-625(8). In any event, building a good, supportive 
record is the quickest way to resolve the matter favorably and one of the 
best ways to serve your client. Conversely, failure to build a good record 
could result in the appeal being lost. 

 
E. Use External Resources  
 

When building the administrative record, be creative and think beyond 
just the particular claim. Remember, you are trying to convince a reviewer 
of your client's entitlement to the benefits. If the denial is based upon 
medical reasons, such as a claim that the treatment is not medically 
necessary or experimental, use external sources such as academic 
papers and protocols to establish the case. KRS 304-17A-625(1)(b) & (c) 
provides a good listing of the types of external material available. 

  
F. Engage Treating Providers  
 

Obtain assistance from the treating providers and assist the treating 
providers. Do not merely rely upon the treating provider's conclusion that 
something should be covered and the letter she or he may submit to that 
effect. Assist the provider in developing a statement that is 
understandable in lay person's terms. Also ask the provider to help you 
identify external, objective sources that support your position. Remember, 
from the point of view of the benefit program, the treating provider may 
have a conflict, since the provider's payment may be contingent upon the 
claimant's success. Favorable external support helps resolve such 
conflicts in your favor. Finally, occasionally there actually is an opportunity 
to have the provider discuss the matter directly with a medical reviewer, 

https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNProducts/MLN-Publications-Items/CMS1243294.html
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNProducts/MLN-Publications-Items/CMS1243294.html
http://www.lrc.ky.gov/statutes/statute.aspx?id=29313
http://www.lrc.ky.gov/statutes/statute.aspx?id=29313
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peer to peer. Prepare your provider and take advantage of such 
opportunities. 

 
G. Submit Written Arguments  
 

Nothing persuades like persuasive arguments. Use your legal skills to 
explain why the claimant is entitled to benefits in written form. Make 
references to the record as you do so. This "Brief" will help the reviewer 
understand your claim and why you should prevail. It will also assist 
additional reviews and the courts in their subsequent reviews. This is one 
of the most important uses of your legal skills. Do not miss the 
opportunity. 

 
H. Know the Rules on Attorney Fees  
 

Know in advance what the rules are for attorney fees in your particular 
matter. Some benefit plans, such as those covered by ERISA, are subject 
to potential award of attorney fees, but only after litigation is filed, see 29 
U.S.C. §1132(g)(1). This is often after all the heavy lifting has been done, 
since the review will be of the administrative record and development of 
such a record is often outcome determinative. Medicare similarly has 
potential limitations on fees and when they can be charged, see 42 
C.F.R. §405.910(f). In certain matters, such as Medicaid and some 
veterans' claims, there are limitations on charging fees at all, see, e.g., 
907 KAR 1:560, Section 19 (Medicaid). 

 
I. Know When to Get Help  
 

If this is something that you feel is outside your comfort zone, seek 
assistance from a health law or benefit attorney. There are a number of 
organizations, such as the Patient Advocacy Foundation, that offer 
assistance and have helpful websites. 

  
VII. CONCLUSION   
 

Assistance with claims for health benefits is something that is often requested by 
clients or potential clients. This is a specialized area of the law that places great 
emphasis upon both timeliness and the administrative claims process. While 
there are a variety of types of health benefit programs, there are some common 
characteristics. Recently, greater safeguards have been added to protect the 
interests of claimants through mandating external reviews. An understanding of 
the basic rules that are applicable will help you advise your client properly and 
avoid making critical mistakes. It is our hope that this paper will assist you in 
navigating this process. 

 
 
  

https://www.law.cornell.edu/uscode/text/29/1132
https://www.law.cornell.edu/uscode/text/29/1132
https://www.law.cornell.edu/cfr/text/42/405.910
https://www.law.cornell.edu/cfr/text/42/405.910
http://www.lrc.state.ky.us/kar/907/001/560.htm
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ADVANCE DIRECTIVES – AUTHORITY OVER END-OF-LIFE DECISIONS 
Elaina L. Holmes 

 

 

 

I. A BRIEF SYNOPSIS OF THE END-OF-LIFE DECISION PROCESS 

REGARDING THERESA (TERRI) SCHIAVO. WHY ADVANCE DIRECTIVES 

ARE NEEDED. 

 

Terri Schiavo, at the age of twenty-seven, suffered cardiac arrest due to a 
potassium imbalance on February 25, 1990.1 Her husband, Michael, called 911 
and took her to the hospital, but she never regained consciousness.2 Mrs. 
Schiavo did not have a living will. Her husband, Michael Schiavo, became Mrs. 
Schiavo's guardian.3 In May 1998, approximately eight years after her cardiac 
arrest, Michael Schiavo petitioned the Court to discontinue Mrs. Schiavo's 
feeding tube.4 Mrs. Schiavo's parents, Robert and Mary Schindler, did not want 
Mrs. Schiavo's feeding tube removed and opposed Michael Schiavo's motion. On 
February 11, 2000, the Florida guardianship court, after hearing testimony from 
eighteen witnesses, granted Mr. Schiavo's Petition to remove Mrs. Schiavo's 
feeding tube.5 Mrs. Schiavo's parents appealed that decision. Ultimately, the 
Florida Court of Appeals6 and then the Supreme Court of Florida affirmed the 
lower court's ruling that the feeding tube should be removed. Mrs. Schiavo's 
parents continued the legal battle and when all seemed lost to Mr. and Mrs. 
Schindler, on October 21, 2003, Florida Governor Jeb Bush approved "Terri's 
Law" (see, Florida HB 35E and Florida SB 12E), which gave the Florida governor 
authority to issue a one-time stay "to Prevent the Withholding of Nutrition and 
Hydration from a Patient." Governor Jeb Bush ordered that Mrs. Schiavo's 
feeding tube be reinserted.  
 
Thereafter, a challenge was raised to "Terri's Law" in the Florida courts, and the 
Florida Supreme Court, on September 23, 2004, held that "Terri's Law" was an 
unconstitutional violation of separation of powers, a violation of the right of 
privacy, and unconstitutional retroactive legislation.7 Following additional 
litigation, in 2005, the Florida state court again ordered Terri's feeding tube 

                                                      
1
 Bush v. Schiavo, 885 So.2d 321, 324 (Fla. 2004), citing In re Guardianship of Schiavo, 780 

So.2d 176, 177 (Fla. 2d DCA 2001). 
 
2
 Id. 

 
3
 Id. 

 
4
 Id. at 325. 

 
5
 In re Guardianship of Schiavo, No. 90-2908GD-003, 2000 WL 34546715 (Fla. Pinellas Cty. Ct. 

Feb. 11, 2000). 
 
6
 In re Guardianship of Schiavo, 780 So.2d 176 (Fla. 2dDCA 2001); rehearing denied, 789 So.2d 

348, 789 So.2d 348 (Fla 2001). 
 
7
 Id. 
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removed and this was done in March 2005. Then, on March 21, 2005, the United 
States Congress intervened with S686,8 "The Terri Schiavo Incapacitated 
Protection Bill," and President George W. Bush signed the bill into law.9 This was 
essentially a private relief bill giving Mrs. Schiavo's parents grounds for 
contesting Mrs. Schiavo's constitutional rights in federal court. Additional litigation 
resumed in the federal courts. Ultimately, the federal courts then ruled that Terri 
Schiavo's feeding tube should be removed, upholding the Florida State Courts' 
orders. On March 31, 2005, Mrs. Terri Schiavo died, approximately fifteen years 
after her initial cardiac arrest.  

 
See also, Cruzan v. Dir., Mo. Department of Health, 497 U.S. 261 (1990); 
DeGrella by Parrent v. Elston, 858 S.W.2d 698 (Ky. 1993); Woods v. 
Commonwealth, 142 S.W.3d 24 (Ky. 2004).  

 
II. ADVANCE DIRECTIVES IN KENTUCKY 

 

The Kentucky Living Will Directive Act of 1994 is set forth at KRS 311.621 
through KRS 311.643.  KRS 311.621 defines an "Advance Directive" as follows: 

 
"Advance directive" means a living will directive made in 
accordance with KRS 311.621 to 311.643, a living will or 
designation of health care surrogate executed prior to July 15, 
1995, and any other document that provides directions relative to 
health care to be provided to the person executing the document." 
KRS 311.621(1994). 

 

In Kentucky, an Adult (a person over the age of eighteen who is of sound mind) 
with Decisional Capacity ("the ability to make and communicate a health care 
decision"), may make an Advanced Directive or Living Will which:  
 
1. Directs the withholding or withdrawal of life-prolonging treatment; 

 

2. Directs the withholding or withdrawal of artificially provided nutrition or 
hydration; 

 
3. Designates one (1) or more adults as a surrogate or successor surrogate 

to make health care decisions on behalf of the grantor.  During any period 

                                                      
8
 Terri Schiavo Incapacitated Protection Bill, 109 Cong.Rec. S686 (The United States District 

Court for the Middle District of Florida shall have jurisdiction to hear, determine, and render 
judgment on a suit or claim by or on behalf of Theresa Marie Schiavo for the alleged violation of 
any right of Theresa Marie Schiavo under the Constitution or laws of the United States relating to 
the withholding or withdrawal of food, fluids, or medical treatment necessary to sustain her life). 
 
9
 Mar. 17, 2005, President George W. Bush's Statement on Terri Schiavo, "The case of Terri 

Schiavo raises complex issues. Yet in instances like this one, where there are serious questions 
and substantial doubts, our society, our laws, and our courts should have a presumption in favor 
of life. Those who live at the mercy of others deserve our special care and concern. It should be 
our goal as a nation to build a culture of life, where all Americans are valued, welcomed, and 
protected - and that culture of life must extend to individuals with disabilities." 
 

https://www.law.cornell.edu/supct/html/88-1503.ZS.html
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38785
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38785
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44034
http://www.lrc.ky.gov/Statutes/chapter.aspx?id=38785
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44034
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in which two (2) or more surrogates are serving, all decisions shall be by 
unanimous consent of all the acting surrogates unless the advance 
directives provides otherwise; or 
 

4. Directs the giving of all or any part of the adult's body upon death for any 
purpose specified in KRS 311.1929 [anatomical gifts]. 
 

By Statute, a Living Will made in accordance with the Kentucky Living Will 
Directive Act of 1994: "shall be honored by the grantor's family, regular family 
physician or attending physician, and any health care facility of or in which the 
grantor is a patient." KRS 311.623(2)(1994). 

 
The Kentucky Advanced Directives Act has a pregnancy exception. See 
Kristeena L. Johnson, "Forcing Life on the Dead: Why the Pregnancy Exemption 
Clause of the Kentucky Living Will Directive Act is Unconstitutional," 100 Ky. L.J. 
209 (2011-2012). 
 
KRS 311.625 provides the format for the Kentucky Living Will Directive which 
format is provided below. The Kentucky Attorney General's Office also has a 
"Kentucky Living Will Packet" which can be useful for practitioners to use. The 
format of the Advanced Directive is set forth below. 
 
Practitioners should remember that KRS 311.625 provides the following 
additional requirements for an Advanced Directive as follows: 
 

An advance directive shall be in writing, dated, and signed by the 
grantor, or at the grantor's direction, and either witnessed by two 
(2) or more adults in the presence of the grantor and in the 
presence of each other, or acknowledged before a notary public or 
other person authorized to administer oaths. None of the following 
shall be a witness to or serve as a notary public or other person 
authorized to administer oaths in regard to any advance directive 
made under this section: 
 
(a) A blood relative of the grantor; 
 
(b)   A beneficiary of the grantor under descent and distribution 

statutes of the Commonwealth; 
 
(c)   An employee of a health care facility in which the grantor is 

a patient, unless the employee serves as a notary public;  
 
(d)   An attending physician of the grantor; or 
 
(e)   Any person directly financially responsible for the grantor's 

health care. 
 
A person designated as a surrogate pursuant to an advance 
directive may resign at any time by giving written notice to the 
grantor; to the immediate successor surrogate, if any; to the 

http://www.lrc.ky.gov/statutes/statute.aspx?id=30436
http://www.lrc.ky.gov/Statutes/statute.aspx?id=44036
http://www.lrc.ky.gov/Statutes/statute.aspx?id=42591
http://www.lrc.ky.gov/Statutes/statute.aspx?id=42591
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attending physician; and to any health care facility which is then 
waiting for the surrogate to make a health care decision. 
An employee, owner, director, or officer of a health care facility 
where the grantor is a resident or patient shall not be designated 
or act as surrogate unless related to the grantor within the fourth 
degree of consanguinity or affinity or a member of the same 
religious or fraternal order. 
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LIVING WILL DIRECTIVE FORM,  (See, KRS 311.625) 
 

My wishes regarding life-prolonging treatment and artificially provided nutrition 

and hydration to be provided to me if I no longer have decisional capacity, have a 

terminal condition, or become permanently unconscious have been indicated by 

checking and initialing the appropriate lines below. By checking and initialing the 

appropriate lines, I specifically: 

HEALTH CARE SURROGATE DESIGNATION 
 
(_____ Initial the preceding line if you desire to name a surrogate.). 
 

By checking and initialing the line below, I specifically: 
 

Designate ___________________ as my health care surrogate(s) to make 

health care decisions for me in accordance with this directive when I no longer have 

decisional capacity. If _______________________ refuses or is not able to act for me, I 

designate ____________________ as my health care surrogate(s). 

Any prior designation is revoked. 

LIVING WILL DIRECTIVE 

If I do not designate a surrogate, the following are my directions to my attending 

physician. If I have designated a surrogate, my surrogate shall comply with my wishes 

as indicated below. By checking and initialing the lines below, I specifically: 

Life Prolonging Treatment (Initial only one) 
 

_____ (Initial the preceding line if you desire this option). Direct that treatment be 

withheld or withdrawn, and that I be permitted to die naturally with only the 

administration of medication or the performance of any medical treatment deemed 

necessary to alleviate pain. 

_____ (Initial the preceding line if you desire this option). DO NOT authorize that life-

prolonging treatment be withheld or withdrawn. 

  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=42591
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Nourishment and/or Fluids (Initial only one) 
 

_____ (Initial the preceding line if you desire this option). Authorize the withholding 

or withdrawal of artificially provided food, water, or other artificially provided nourishment 

or fluids. 

_____ (Initial the preceding line if you desire this option). DO NOT authorize the 

withholding or withdrawal of artificially provided food, water, or other artificially provided 

nourishment or fluids. 

Surrogate Determination of Best Interest 

Note: If you desire this option, DO NOT choose any of the preceding options regarding 

Life Prolonging Treatment and Nourishment and/or Fluids. 

_____ (Initial the preceding line if you desire this option). Authorize my surrogate, 

designated above, to withhold or withdraw artificially provided nourishment or fluids, or 

other treatment if the surrogate determines that withholding or withdrawing is in my best 

interest; but I do not mandate that withholding or withdrawing. 

In the absence of my ability to give directions regarding the use of life-prolonging 

treatment and artificially provided nutrition and hydration, it is my intention that this 

directive shall be honored by my attending physician, my family, and any surrogate 

designated pursuant to this directive as the final expression of my legal right to refuse 

medical or surgical treatment and I accept the consequences of the refusal. 

If I have been diagnosed as pregnant and that diagnosis is known to my attending 

physician, this directive shall have no force or effect during the course of my pregnancy. 

I understand the full import of this directive and I am emotionally and mentally 

competent to make this directive. 
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