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The program materials were compiled for you by voluntary authors. No representation
or warranty is made concerning the application of the legal or other principles discussed
by the instructors to any specific fact situation, nor is any prediction made concerning
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interpretation or application of the principles discussed is a matter for the considered
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duty to research original and current sources of authority.

2017 KENTUCKY LAW UPDATE
Table of Contents
For Your Information ...................................................................................................... iii
Program Schedule ......................................................................................................... vi

Day One
KBA News and Updates ............................................................................................... 1-1
Kentucky Supreme Court Update ............................................................................... 1-13
Legislative Update ...................................................................................................... 1-67
Creating and Growing Your Law Practice ................................................................. 1-191
Lunchtime CLE Opportunity: History of the Bar ........................................................ 1-205
Ethics Conflicts and Recent Developments .............................................................. 1-225
Kentucky Court of Appeals Update........................................................................... 1-243
Ask a Question, Save a Life – What Can I Do to Help or Get Help? ......................... 1-323
Federal Court Update ............................................................................................... 1-353

Day Two, Morning
TRACK 1
New Turns on the Path to Justice: Recent Changes in Criminal Law in Kentucky ....... 2-1
The Wreck of the Hesperus for Lawyers..................................................................... 2-19
What’s Happening in Kentucky ADR? ........................................................................ 2-63

i

TRACK 2
Employment Law Update: Helping You Advise Clients on Evolving
Common Law and Statutory Compliance ..................................................................... 3-1
Stranger in a Strange Land: What to Do When Your State Court Case
Has Been Dragged into Bankruptcy Court ............................................................... ...3-15
Raising Capital: Private Offerings, Crowdfunding, Regulation A+ and More ............... 3-31

Day Two, Afternoon
TRACK 1
Must the Court Approve Needs and Asset Protection for Your Disabled Client?........... 4-1
The ABCs of Family Law – A Year in Review ............................................................. 4-17
Juvenile Justice Reform Update ................................................................................. 4-29

TRACK 2
Technology for Lawyers: What is My Ethical Duty
and What Do I Need to Know? ..................................................................................... 5-1
Appellate Advocacy Tips for the Non-Appellate Attorney............................................ 5-15
Meeting the Needs of Kentucky Veterans through
Advocacy and Understanding ..................................................................................... 5-27

Our Platinum Sponsors
Barrister Capital, LLC. ................................................................................................. A-1
Lawyers Mutual Insurance Company of Kentucky, Inc. ............................................... A-2

ii

FOR YOUR INFORMATION …
The Kentucky Law Update: Continuing Legal Education for All Kentucky Lawyers
The Supreme Court of Kentucky established the Kentucky Law Update Program as an
element of the minimum continuing legal education system adopted by Kentucky
attorneys in 1984. Each fall the Kentucky Bar Association presents the program in
various locations around the Commonwealth – at least one in each Supreme Court
district. This program offers every Kentucky attorney the opportunity to meet the 12.0
CLE credit requirement, including the 2.0 ethics credit requirement – close to home and
at no cost Judges can also earn continuing judicial education credits at the Kentucky
Law Update.
This program was designed as a service to all Kentucky attorneys, regardless of level of
experience. This service is supported by membership dues and is, therefore, each
member's program. The program is a survey of current issues, court decisions, ethical
opinions, legislative and rule changes, and other legal topics of general interest that are
faced by the Kentucky practitioner on a daily basis. As such, the program serves both
the general practitioner and the practitioner who limits his or her practice to a particular
field of the law. The Kentucky Law Update program is not intended, nor designed, to be
an in-depth analysis of a particular topic. It is designed to alert the lawyers of Kentucky
to changes in the law and rules of practice that impact the daily practice of law.
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Handbook materials are the result of the combined efforts of numerous dedicated
professionals from around Kentucky and elsewhere. The KBA gratefully acknowledges
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Special Acknowledgments
Special thanks to the following KBA Sections, Committees and other organizations
whose participation and assistance with the 2017 Kentucky Law Update programs have
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KBA Appellate Advocacy Section
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Kentucky Lawyers Assistance Program
Legislative Research Commission
Supreme Court of Kentucky
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Presentations are also made on a voluntary basis. To the over 150 individuals who
volunteer in this capacity, special gratitude is owed. Individuals contributing to this
program are contributing to the professional development of all members of the
Kentucky Bar Association. We wish to express our gratitude in advance to these
individuals.
A special thank you to all of the organizations, authors, presenters, moderators and
other program volunteers of the 2017 Kentucky Law Update will appear in the January
2018 issue of the Bench & Bar.

CLE and Ethics Credit
Attendance at all sessions qualifies attorneys for 14.00 credits of CLE, including up to
4.00 ethics credits. One credit is awarded for each sixty minutes of actual instruction as
noted on the agenda provided at the program site.
The Kentucky Bar Association 2017 Kentucky Law Update is an accredited CLE activity
in numerous other jurisdictions. Credit categories and credit calculations vary from stateto-state. Please check with KBA staff at the registration desk for instructions regarding
out-of-state CLE credit reporting.
Kentucky Judges, don't forget you can claim CJE credit for attending this program.
REMEMBER It is very important that you complete the attendance form included in
your materials, sign it, and leave it at the KBA registration desk before you leave the
program. It is also important that you use your full name, your five-digit attorney I.D.
number, and write legibly to assure proper credit to your attorney record. Credits cannot
be applied without your KBA five-digit attorney I.D. number.

Evaluations
The 2017 Kentucky Law Update is your program and your input is valued and needed.
PLEASE take a few minutes to complete the evaluation questionnaire included in your
materials and return it to the KBA registration desk before you leave the program. We
appreciate your assistance in improving this service.
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PROGRAM SCHEDULE
This program has been approved in Kentucky for up to
14.00 CLE credits including up to 4.00 Ethics credits.

DAY ONE
TIME

UPDATES AND ETHICS

8:00 a.m. - 8:15 a.m.
8:15 a.m. - 8:45 a.m.
8:45 a.m. - 9:45 a.m.
9:45 a.m. - 10:00 a.m.
10:00 a.m. - 10:30 a.m.
10:30 a.m. - 11:30 a.m.
11:30 a.m. - 12:45 p.m.
11:45 a.m. - 12:45 p.m.

Registration & Welcome
KBA News and Updates
Kentucky Supreme Court Update
BREAK
Legislative Update
Creating and Growing Your Practice
LUNCH (on your own)
Lunchtime CLE Opportunity:
History of the Bar
Ethics Conflicts and Recent Developments
Kentucky Court of Appeals Update
BREAK
Ask a Question, Save a Life – What Can I Do
to Help or Get Help?
Federal Court Update
ADJOURN

12:45 p.m. - 1:45 p.m.
1:45 p.m. - 2:45 p.m.
2:45 p.m. - 3:00 p.m.
3:00 p.m. - 4:00 p.m.
4:00 p.m. - 5:00 p.m.
5:00 p.m.

CLE CREDITS
0.50 CLE Credits
1.00 CLE Credit
0.50 CLE Credits
1.00 CLE Credit
1.00 Ethics Credit
1.00 Ethics Credit
1.00 CLE Credit
1.00 CLE Credit
1.00 CLE Credit

Day One Total: 8.00 CLE Credits including 2.00 Ethics Credits

DAY TWO

MORNING SESSIONS

TIME

TRACK 1

8:15 a.m. - 8:30 a.m.

Opening Remarks & Announcements

8:30 a.m. - 9:30 a.m.

New Turns on the Path to Justice: Recent
Changes in Criminal Law in Kentucky
The Wreck of the Hesperus for Lawyers
BREAK
What’s Happening in Kentucky ADR?
LUNCH (on your own)

9:30 a.m. - 10:30 a.m.
10:30 a.m. - 10:45 a.m.
10:45 a.m. - 11:45 a.m.
11:45 a.m. - 1:00 p.m.

CLE CREDITS
1.00 CLE Credit
1.00 Ethics Credit
1.00 CLE Credit

Session Total: 3.00 CLE Credits including 1.00 Ethics Credit
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DAY TWO

MORNING SESSIONS (CONT'D)

TIME

TRACK 2

8:15 a.m. - 8:30 a.m.
8:30 a.m. - 9:30 a.m.

Opening Remarks & Announcements
Employment Law Update: Helping You Advise
Clients on Evolving Common Law and
Statutory Compliance
Stranger in a Strange Land: What to Do When
Your State Court Case Has Been Dragged into
Bankruptcy Court
BREAK
Raising Capital: Private Offerings,
Crowdfunding, Regulation A+ and More
LUNCH (on your own)

9:30 a.m. - 10:30 a.m.

10:30 a.m. - 10:45 a.m.
10:45 a.m. - 11:45 a.m.
11:45 a.m. - 1:00 p.m.

CLE CREDITS
1.00 CLE Credit

1.00 CLE Credit

1.00 CLE Credit

Session Total: 3.00 CLE Credits

DAY TWO

AFTERNOON SESSIONS

TIME

TRACK 1

CLE CREDITS

1:00 p.m. - 2:00 p.m.

Must the Court Approve Needs and Asset
Protection for Your Disabled Client?

1.00 CLE Credit

2:00 p.m. - 3:00 p.m.
3:00 p.m. - 3:15 p.m.
3:15 p.m. - 4:15 p.m.
4:15 p.m.

The ABCs of Family Law – A Year In Review
BREAK
Juvenile Justice Reform Update
ADJOURN

1.00 CLE Credit
1.00 CLE Credit

Session Total: 3.00 CLE Credits

DAY TWO

AFTERNOON SESSIONS

TIME

TRACK 2

CLE CREDITS

1:00 p.m. - 2:00 p.m.

Technology for Lawyers: What Is My Ethical
Duty and What Do I Need to Know?
Appellate Advocacy Tips for the Non-Appellate
Attorney
BREAK
Meeting the Needs of Kentucky Veterans
through Advocacy and Understanding
ADJOURN

1.00 Ethics Credit

2:00 p.m. - 3:00 p.m.
3:00 p.m. - 3:15 p.m.
3:15 p.m. - 4:15 p.m.
4:15 p.m.

1.00 CLE Credit

1.00 CLE Credit

Day Two Total: 6.00 CLE Credits including up to 2.00 Ethics Credits
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KBA NEWS AND UPDATES

I.

SCR 3.025: KENTUCKY BAR ASSOCIATION
The mission and purpose of the association is to maintain a
proper discipline of the members of the bar in accordance with
these rules and with the principles of the legal profession as a
public calling, to initiate and supervise, with the approval of the
court, appropriate means to insure a continuing high standard of
professional competence on the part of the members of the bar,
and to bear a substantial and continuing responsibility for
promoting the efficiency and improvement of the judicial system.
This rule of the Kentucky Supreme Court arises from its authority under the
Kentucky Constitution to govern the practice of law. Section 116 states:
The Supreme Court shall have the power to prescribe rules
governing its appellate jurisdiction, rules for the appointment of
commissioners and other court personnel, and rules of practice
and procedure for the Court of Justice. The Supreme Court shall,
by rule, govern admission to the bar and the discipline of
members of the bar.
The KBA Board of Governors abides by the objectives set forth in the Rules.
The programs of the Bar and its commissions and committees are used to
accomplish its goals and mission. The Board is also cognizant of its responsibility
to the lawyers of Kentucky as set forth in the requirements of the United States
Supreme Court in Keller v. State Bar of California, 496 U.S. 1 (1990) and its
progeny. The Board governs the KBA in a manner consistent with those
limitations. The guiding standard is whether the program or expenditure of the
KBA is necessarily or reasonably incurred for the purpose of regulating the legal
profession or improving the quality of the legal services available to the people of
the Commonwealth. The discipline and education functions of the Bar as
described below illustrate how the KBA accomplishes these goals.

II.

ATTORNEY DISCIPLINE AND CONSUMER ASSISTANCE
The Office of Bar Counsel (OBC) is the investigative arm of the disciplinary
process on behalf of the Kentucky Supreme Court. Over the last several years,
there have been significant changes in the discipline system that have been
supported by the Inquiry Commission, the KBA Board of Governors, and
approved or implemented by the Kentucky Supreme Court. These changes were
undertaken to increase the responsiveness to complainants; increase the speed
of resolution of many complaints; reduce backlog; increase help to lawyers who
demonstrate a lack of understanding of how the rules apply; and to increase
public confidence in regulation by the Supreme Court, the KBA and the Inquiry
Commission.
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Enhancements to the Discipline System:
A.

Establishment of a "diversion" central intake system for certain types of
bar complaints, providing informal warnings and referrals to resources for
education or assistance.
Amendments to the Supreme Court Rules created a "diversion"
alternative which is analogous to similar processes available in some
other states. This process is under the direction of the Inquiry
Commission and creates a set of more flexible options for resolution of
what appear as "low level" ethical violations. The process includes
informal "complaints" for review in the diversion process. Key components
of the diversion review are:
1.

Inclusion of sworn and unsworn complaints in a centralized intake
process with assignment of each matter stating a colorable
violation to an OBC attorney.

2.

Informal preliminary investigation through contact with the attorney
to determine if the matter has been addressed or requires some
follow up by the attorney. Such matters include return of client
files, refund or clarification of unearned fees and/or the lawyer
communicating with the client about a particular matter.

3.

The available option of processing the matter through the formal
process to the Inquiry Commission if more significant issues
appear or the matter cannot be adequately addressed informally.

B.

Providing the KBA Office of Bar Counsel the ability to investigate and try
to resolve or close minor issues between the public and a lawyer. This is
done under Inquiry Commission guidelines, but before the formal
complaint/response system that submits a bar complaint to the Inquiry
Commission.

C.

Last fiscal year almost one half of all of the complaints received in the
OBC office were processed through the informal resolution and diversion
rule.

D.

Use of remedial education in ethics, in law office management or in a
particular area that the lawyer needs to learn to avoid future difficulties.

E.

Providing the Inquiry Commission with the ability to conditionally dismiss
the bar complaints it reviews to try to correct the problem, rather than
relying solely on Private Admonitions or Charges.

F.

Use of the resources of the Kentucky Lawyer Assistance Program
(KYLAP) for disciplinary probation or referral in diversion. This is separate
from its confidential mission.

1-2

G.

Enhanced and more versatile use of probation of suspensions with
conditions to help the lawyer overcome the issues which caused the
disciplinary issue and thus help both the attorney and future clients.

H.

Amendment to the fee arbitration and legal negligence arbitration rules to
streamline that process for use, not only in voluntary cases, but as a
condition of discipline or diversion. Referral is available for resolution of
issues arising in complaints, and for other members of the Bar.

I.

The creation and use of a remedial ethics program for lawyers who could
benefit from additional training on ethics issues which commonly arise.
The Ethics Professionalism and Enhancement Program (EPEP) was
initially developed and implemented, in part, through a grant from the Bar
Foundation. EPEP is now funded by the fees of attendees. A total of 313
lawyers have completed the course. Completion of EPEP, along with a
passing test score, results in the dismissal of the diverted complaint. The
Supreme Court often refers lawyers to EPEP as part of discipline. This
program focuses on the Rules of Professional Conduct.

J.

Providing information earlier to the public about the pendency of
disciplinary proceedings in serious cases related to temporary
suspension, criminal charges, reciprocal discipline from other states, or
adjudication of misconduct in civil cases. This was made possible by
amendments to SCR 3.150 in early 2008.

K.

Complaints referred to the Inquiry Commission for review after written
response is received and result in a charge of misconduct now average
eight months to be processed through the investigation stage. In addition,
open complaints are often held in abeyance due to pending criminal
charges, which implicate the right of the Respondent under the Fifth
Amendment. Those files may also be held in abeyance due to pending
civil litigation on the same matter, which may result in findings relevant to,
or conclusive in, the discipline case. In the event a charge is issued, due
process rights and the requirements of litigation and appeal result in
substantially longer time periods to complete the case.

L.

The median time for a charge to be submitted to the Court after issuance
is twelve months. However, consistent averages indicate less than 1
percent of all licensed Kentucky lawyers have a charge lodged against
them in a given year.

M.

Amending the Rules of Professional Conduct, which the Court completed
in July 2009, to be more in conformity with other states based in large
part on the ABA Ethics 2000 Model Rules.

N.

Reference to the ABA Model Standards of Discipline as another source to
assist the Board and the Court in consistency of imposing discipline.

O.

Use of "consensual" discipline, which is an agreed resolution where the
lawyer and the KBA come to an agreement for appropriate discipline on a
charge, and then ask the Court to approve it. This assists respondents
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and former clients in getting the case resolved without hearings, appeals,
and generally with less expense. About half of all charges were resolved
in this manner in Fiscal Year 2014-2015.
P.

Enhancing the ability of complainants to learn about and obtain
applications to the Clients' Security Fund (CSF), and reorganizing its
procedures to assist victims of theft by their lawyer to recoup losses.

Q.

Legal Negligence/Fee Arbitration
1.

SCR 3.800 permits the filing of claims of legal negligence in the

amount of $50,000 or less for binding arbitration.
2.

SCR 3.810 permits the submission of fee disputes for binding

arbitration.
3.

Disputes must arise from attorney-client relationships; the
amounts in controversy must exceed $2,500; and both sides must
agree to participate in the arbitration.

4.

Petitions are submitted to the Executive Director of the KBA, who
determines whether to accept jurisdiction based on whether the
requirements set forth in the rules have been met, including a
written certification by the parties that a good faith effort has been
made between them to resolve the dispute.

The OBC provides attorney and support staff to assist the Director in
processing the petitions and, if the matter proceeds, with coordinating the
appointment of the arbitrators
III.

CLIENTS' SECURITY FUND
The Clients' Security Fund (CSF) is "a special fund created by the Supreme
Court for the purpose of providing indemnification to clients who may suffer
pecuniary loss by reason of fraudulent or dishonest acts on the part of a member
of the Kentucky Bar Association." SCR 3.820. A percentage of the annual KBA
dues supports the Fund ($7 per active members and $6 for judges). The OBC is
the processing agent for the Fund. Claims submitted to the Fund are adjudicated
by five Trustees. These Trustees consist of lawyer and non-lawyer members,
and are appointed by the Board of Governors.
The Trustees typically meet twice a year to consider claims but must first decide
whether a claim meets jurisdictional requirements. If jurisdiction is accepted,
those claims are normally placed in abeyance pending the results of any
concurrent disciplinary proceedings. Upon conclusion of the disciplinary case, the
Trustees will render a final decision on the claim. As a condition of
reimbursement, the claimant must subrogate his or her claims against the lawyer
to the Fund. The lawyer is liable to the Fund for restitution. The CSF has
awarded over $1.6 million in the last nine (9) fiscal years.
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IV.

ATTORNEY ADVERTISING
The OBC also works to support the Attorneys' Advertising Commission (AAC).
The AAC consists of up to nine volunteer lawyers. SCR 3.130 (7.02)(5) requires
the Commission be provided with sufficient administrative assistance from time to
time as may be required. The Executive Director and the Board of Governors
have delegated this function to the OBC.
The Supreme Court Rules were recently amended to no longer require that all
advertisements of legal services be submitted for review. Advertisements include
billboards, brochures, print, radio, television, websites, and yellow pages, among
others. The rule changes left in place the Advisory Opinion option for submission
which gives lawyers information about their advertisement's compliance with the
rules and regulations.
The full Commission meets at least once a year to discuss issues regarding
attorney advertising. Commission members review requests for Advisory
Opinions when needed throughout the year, but always within thirty days of
receipt of an Advisory Opinion request.
The number of advertisements submitted to the Commission significantly and
steadily increased for several years, but then started to decline as the following
table indicates:
KBA Fiscal Year

Ads submitted to the Commission

1998-1999
1999-2000
2000-2001
2001-2002
2002-2003
2003-2004
2004-2005
2005-2006
2006-2007
2007-2008
2008-2009
2009-2010
2010-2011
2011-2012
2012-2013
2013-2014
2014-2015
2015-2016

395
376
320
523
787
746
884
987
1,174
1,344
1,507
1,514
1,714
1,689
1,639
1,651
1,418
748*

The AAC, with staff support of the OBC, assists lawyers by advising them if their
advertisement complies with the Rules of Professional Conduct, SCR 3.130
(7.01-7.50), and AAC Regulations. The Commission strives to protect the public
within the confines of the constraints imposed on it by the U.S. Supreme Court's
interpretation of the First Amendment right of free speech, as applied to
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commercial speech. It pays particular attention to review of advertisements that
may be false, misleading or deceptive.
* The requirement that all advertisements be submitted to the AAC was removed
by the Court, effective January 1, 2016, resulting is a significant drop in
submissions.
V.

CONTINUING LEGAL EDUCATION AT THE KBA: ADVANCING THE
PROFESSION THROUGH EDUCATION
A.

Introduction
The mission of the CLE Commission is set by Supreme Court Rule: "To
initiate and supervise, with the approval of the Court, appropriate means
to insure a continuing high standard of professional competence on the
part of the members of the Bar." CLE Commission efforts reflect this
mission through commitment to the maintenance and improvement of
each member's legal competency and professional values, and
commitment to a lifetime of learning, reinforcement of professional values
and skills development through CLE. These commitments are
implemented through a comprehensive program of CLE regulatory
activities, programming activities and special projects aimed at reaching
all Kentucky lawyers.

B.

Kentucky Law Update
The Kentucky Bar Association spends approximately $250,000 annually
to provide a comprehensive survey of the changes in law and rules
Kentucky practitioners need to be aware of for their daily practice. The
Kentucky Law Update programs are offered at nine different locations
across the state. Kentucky is the only mandatory state bar association in
the country that offers this service whereby a member can attend a
program, paid for as a member service through attorney dues with no
additional registration fee, and earn the entire annual CLE requirement
close to home. Not only does this program series provide the ethics
credits and important updates needed, it offers special programming
options to allow members to focus on certain areas of practice that are of
particular interest to them.

C.

New Lawyer Program
The New Lawyer Program is a mandatory two-day program for all new
KBA members that must be completed within the first year of practice
(SCR 3.640). This program was specifically designed to assist in the
transition from academia to reality by focusing on practical tips and
professional values for our newest members. The program is led by a
volunteer faculty of leaders in the Kentucky legal profession. The program
is offered twice annually, in January/February and in June in conjunction
with our Annual Convention.
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D.

Online CLE Opportunities
The KBA CLE Commission has also taken advantage of national
partnering opportunities with InReach, through which we now offer an
extensive and ever-expanding online program catalog, available through
the KBA website. This is an invaluable service, not only because of the
convenience it offers, but also due to the very broad spectrum of timely
and top quality CLE offerings made available to KBA members. Through
online CLE, last-minute compliance becomes not only easier, but more
meaningful to our members.

E.

Teleseminars
Through the KBA's partnership with WebCredenza, KBA members may
utilize the telephone for live national CLE seminars. Keep an eye on your
email and e-News for details on all teleseminar offerings or check them
out at http://ky.webcredenza.com/. Registration for teleseminars is
available online at the KBA website. Materials for the seminars are
emailed once registration is completed and can be printed from or viewed
on your own computer. Re-broadcasts of selected teleseminars are
available as live or technological programs as well. It doesn't get any
easier than that!

F.

Conclusion
The highest goal of the CLE Commission is to provide a useful and
efficient service to members of the KBA; to truly have lawyers think of
CLE as a close and valued partner for maintaining and improving their
practice and their professionalism. This is undertaken by the programs
above as well as through improved management and production efforts in
the CLE office and through the KBA website. Recent website changes
have included improvements to make CLE transcripts, information and
programs more accessible. New additions to the CLE section of the KBA
website take place frequently, so bookmark the site and make us your
partner in practice so we can serve you better. Don't forget to send us
ideas on how we can continue to improve service to all members.

VI.

DIVERSITY IN THE PROFESSION
The Kentucky Bar Association continues its efforts to create a more diversified
legal profession for the Commonwealth. In 2013, the KBA created a Diversity
and Inclusion Initiative designed to support the ongoing work of the KBA's
Committee on Diversity. In 2014, the KBA supported a move in the General
Assembly to allocate funds for scholarships at Kentucky's three law schools for
students from underrepresented populations. The General Assembly approved
the proposal, and those funds are included in the budget for the biennium. In
April, 2015, the KBA co-sponsored the first Diversity and Inclusion Summit with
the Louisville Bar Association and the Louis D. Brandeis School of Law. The
second Diversity and Inclusion Summit was held April 7, 2017. The KBA seeks to
support all of its members regardless of where they live and work and regardless
of their gender, race, religion, national origin, or sexual orientation.
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Additionally, the Nathaniel R. Harper Award is presented each year to recognize
those individuals or entities who have demonstrated a commitment to diversifying
the Kentucky Bar by promoting full and equal participation in the legal profession
through the encouragement and inclusion of women, minorities, persons with
disabilities, people of all sexual orientations and/or other under-represented
groups. The award was created by the Young Lawyers Division of the Kentucky
Bar Association (YLD) and is presented at the KBA's Membership Luncheon
during the Annual Convention. The award is named for the first African-American
judge in Kentucky, who created the Harper Law School in his Louisville law office
at a time when African-Americans were prohibited from attending Kentucky's law
schools. The YLD named the award for Harper in recognition of his efforts to
create opportunities for others.
Created by the YLD in June, 2010, the "Why Choose Law: Diversity Matters"
program encourages young people from diverse backgrounds to become lawyers
and practice in Kentucky. The program identifies high school students from each
Supreme Court District to participate in the day-long program focused on the
varying functions of the state and federal court systems. The students also
participate as a jury in a mock trial demonstration; eat lunch with the KBA's Board
of Governors and other attorneys; tour large and small law firms; and hear a
panel of practitioners discuss what it is like to practice law. The "Why Choose
Law: Diversity Matters" program was created to promote interest among students
who belong to groups typically underrepresented in law school classes, including
racial and ethnic minorities and those with varied religious, socio-economic, and
sexual orientation backgrounds.
VII.

THE KENTUCKY LAWYER ASSISTANCE PROGRAM
The Kentucky Lawyer Assistance Program (KYLAP) is a confidential program
offered through the Kentucky Bar Association which offers help to the Kentucky
legal community. KYLAP helps those with alcohol and drug abuse problems,
compulsive gambling, other types of addictive disorders, stress, depression, and
similar conditions which may impair these individuals' ability to practice law in a
competent and professional manner. Recent studies show that lawyers suffer
from much higher rates of addiction, depression and suicidal thoughts than the
general public.
Because of the sensitive nature of addiction and psychological problems, lawyers
are often reluctant to seek assistance or approach a fellow lawyer who is
experiencing these types of problems. Recognizing this concern, and in order to
foster early and totally confidential contact with KYLAP, Supreme Court Rule
3.990 guarantees strict confidentiality in all self and third-party referrals.
Referrals to KYLAP may be in one of several ways: self-referral, third-party,
agency (Office of Bar Admissions and Office of Bar Counsel), and the Kentucky
Supreme Court. Self and third-party referrals provide completely confidential
assistance to individuals experiencing problems with mental, psychological or
emotional conditions including chemical dependency or addiction that impairs, or
may foreseeably impair, their ability to practice law. Because of the strict
confidentiality afforded through SCR. 3.990, KYLAP is allowed great flexibility
and discretion in the handling of these cases and offering assistance in a variety
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of methods and modalities without any involvement with bar membership or
discipline. You are not "reported" to the bar when you or someone you care
about is referred to KYLAP through a self or third-party referral.
Confidentiality does not apply to agency (Office of Bar Admissions and Office of
Bar Counsel) and Supreme Court referrals. In those cases, KYLAP may be
requested by the referring agency to interview the lawyer involved and give its
assessment of the problem to the agency and/or monitor the lawyer's
participation with KYLAP (which usually includes a Supervision Agreement).
These agency and Court referrals are designed mainly for the protection of the
public and to maintain the integrity of the profession and therefore are strictly
monitored by KYLAP.
For those who can't afford treatment, the KYLAP Foundation, Inc., is a 501(c)(3)
non-profit corporation which offers forgivable loans to qualified individuals for
purposes of obtaining mental health and addiction treatment.
KYLAP has more than 100 volunteer lawyers across the state who, when asked,
are willing to go to any lengths to assist and carry the message of recovery to
those suffering from mental health issues and impairment. These volunteers are
the life blood of KYLAP. If you or someone you know is suffering, give us a call
or visit the KYLAP website at www.kylap.org for resources including self-tests,
other websites, and publications that may be helpful for you.
Kentucky Lawyer Assistance Program
KBA Main Number (502) 564-3795, KYLAP ext. 266
KYLAP Director Cell (859) 221-0806
P.O. Box 1437
Frankfort, KY 40602
VIII.

THE KBA WEBSITE: AN IMPORTANT TOOL FOR YOUR KENTUCKY
PRACTICE
If you haven't checked out the KBA website recently, you are ignoring one of the
most important tools you have access to for your Kentucky practice. While the
website has grown and changed over the past few years as greater resources
became available to the KBA for upgrades and improvements, many members
have still not recognized the rich resources available to them at their fingertips
through https://www.kybar.org. Here's a tip: Take some time to log in to the KBA
website, review its many offerings and then BOOKMARK the site. If you do, you
will have the answer to many of your daily questions at your fingertips.
Not only does the site include invaluable information about KBA programs and
who to contact for assistance, it includes the secured options to pay your
membership dues online with a credit card, register for KBA events, and locate
numerous forms needed for requesting information from, or reporting information
to, the KBA. You can also find other KBA members through the "Lawyer Locator"
service. You can find links to the Supreme Court Rules, Civil Rules, Criminal
Rules, Rules of Evidence, Ethics Opinions, Ethics Hotline, Closed and
Abandoned Practices Information and more on the site. Great reference links will
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take you to state and federal court sites, the Attorney General's Office, the
Legislature and all their activities, administrative regulations and more!
IX.

CASEMAKER
The KBA website is also a conduit to Casemaker, one of the fastest growing
online legal research services available today. This outstanding research tool is
offered to all KBA members through the website free of charge. Casemaker
includes both state and federal research libraries.
The federal search library contains:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

United States Supreme, Circuit, District and Bankruptcy Court Opinions
Federal Court Rules
United States Code
Code of Federal Regulations
USC Bankruptcy Reform Act
Constitution
Internal Revenue Service Rulings
Internal Revenue Bulletin
Court of Appeals – Armed Forces as well as Veteran Claims
Court of Claims as well as International Trade
Federal Communications Commission as well as the Energy Regulatory
Commission
Federal Labor Relations Authority
Federal Register
Federal Rules Decisions
Federal Sentencing Guidelines
Longshore and Harbor Workers' Compensation
National Labor Relations Board
NTSB Decisions
Patent Trial
Public Laws
Tax Court
Trademark Trial

The Kentucky search library contains:
•
•
•
•
•
•
•
•
•
•
•
•
•

Administrative Regulations
Attorney General Opinions
Black Lung Cases
Board of Immigration Appeals Decisions
Case Law
Constitution
Court Rules
Federal Court Rules
Session Laws
Statutes
Workers' Compensation Decisions
Open Meetings Decisions
Open Records Decisions
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All state search libraries are now available and contain at minimum:
•
•
•
•
•
•
•

State Case Law
State Constitution
State Statutes
Administrative Code
Legislative Acts
State Register (if such exists)
Court Rules

Depending on the individual state's agreement with Casemaker, many state
libraries include: local federal rules, reports, links to court forms, jury instructions,
"unreported" opinions, bankruptcy decisions, ethics opinions, workers'
compensation opinions, environmental decisions, Attorney General Opinions,
court rules, and other legal information as specified by the individual bar's
requests.
In January 2012, Casemaker launched version Casemakerlegal with several
enhancements and optional services. Casemakerlegal features many advanced,
high-definition search tools, including CaseCheck+, a citation tool for use in the
future treatment of a case, a vast federal library, access to all state libraries
(including the District of Columbia), multistate search, and State and
Administrative Codes, all in an aggregated search. In addition, Casemakerlegal
unveiled CasemakerLibra, which links your searches to appropriate state and
ABA publications. CasemakerDigest was added which provides a summary of
appellate cases.
For those just getting started or interested in the latest updates, Casemaker
offers both recorded and live webinar training. It also offers recorded videos in
various formats for your convenience.
Casemaker includes features such as a Google-like search, and the ability to
save search history, make notes, and create file folders. CiteCheck was added
where you can upload your brief, pleading or document, and Casemaker will
provide a report stating whether your case citations continue to be good law. All
of this is available to KBA members at no cost.
X.

LEGISLATIVE OUTREACH PROGRAM
For the last two years, the Kentucky Bar Association has worked closely with the
Chief Justice and the judiciary in mobilizing attorneys, judges and circuit court
clerks in encouraging the legislature to more adequately fund the judiciary. The
Association will remain available to assist the judiciary in this project.

XI.

COMMUNICATIONS
The Bench & Bar magazine, the official publication of the Kentucky Bar
Association, is published to provide members of the KBA with information that
will increase their knowledge of the law, improve the practice of law, and, in a
format that both edifies and entertains the reader, keeps the Bar informed on
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current issues and events within the legal profession. It is a bi-monthly
publication, published in January, March, May, July, September and November.
Within the Bench & Bar is a section called The Kentucky Bar News. Its purpose
is to update members on committee and section events, local bar association
events, news from Kentucky law schools, KBA sponsored CLE seminars and
events, and features of potential interest to KBA members.
Additionally, the KBA distributes the monthly KBA e-News by email to provide
members with up-to-date bulletins between regular publications of the Bench &
Bar magazine.
You can also access timely information and photos by becoming a "fan" of the
KBA's Facebook page or following the KBA on Twitter, @KYBarNews.
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PUBLISHED OPINIONS KENTUCKY SUPREME COURT
AUGUST, 2016 – APRIL, 2017

I.

ADMINISTRATIVE LAW
A.

Kentucky Retirement Systems v. Carson, 495 S.W.3d 135 (Ky. 2016).
Opinion of the Court by Justice Keller. All sitting; all concur. Carson filed
an application for retirement disability benefits in late 2007. The Kentucky
Retirement Systems (the "Retirement Systems") denied her claim.
Instead of seeking judicial review, Carson opted to reapply pursuant to
KRS 61.600(2). With her re-application, Carson filed additional medical
evidence. In denying Carson's claim on re-application, the Retirement
Systems, citing to the doctrine of res judicata, did not re-evaluate the
evidence filed with Carson's initial application but only evaluated the new
evidence. Carson sought review in the Franklin Circuit Court, primarily
arguing that the Retirement Systems had inappropriately applied the
doctrine of res judicata to her re-application. The circuit court reversed the
Retirement Systems and remanded for additional proceedings. The court
ordered the Retirement Systems to re-evaluate the medical evidence filed
with Carson's initial application as well as the medical evidence filed with
the re-application. The Court of Appeals affirmed, and the Retirement
Systems sought discretionary review. The Kentucky Supreme Court
granted review primarily to address the interaction between KRS
61.600(2) and res judicata.
The Supreme Court held that, because KRS 61.600(2) requires an
applicant to file new medical evidence with a re-application, res judicata
does have some application to re-applications. However, its application is
limited to cases where the applicant re-applies without filing any new
medical evidence. However, a strict application of res judicata, which
precludes re-litigating already resolved claims, is at odds with KRS
61.600(2), which permits reapplication on the same claim provided new
objective medical evidence is filed. The court then noted that KRS
61.600(2) requires the Retirement Systems to "reconsider" a claim upon
reapplication. Reconsider in this context means that the Retirement
Systems must consider the new medical evidence and reconsider the
medical evidence previously filed. The Retirement Systems cannot, as it
did with Carson's reapplication, "simply reiterate the previous findings and
state that it is 'bound by the findings of the Board of Trustee's (sic) Report
and Order as to all evidence considered in the course of the first
application concerning Claimant's job and condition(s).' Doing so does
not amount to reconsidering the claim." Finally, the Court held that
Carson's failure to seek judicial review did not foreclose her filing of a
reapplication or require a strict adherence to res judicata when evaluating
her re-application.
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B.

Kentucky Retirement Systems v. Wimberly, 492 S.W.3d 141 (Ky. 2016).
Opinion of the Court by Justice Keller. All sitting; all concur. Wimberly
filed an application for retirement disability benefits. Following a hearing,
a hearing officer recommended denial of Wimberly's claim. Before the
Kentucky Retirement Systems (the "Retirement Systems") could render a
final decision, Wimberly filed a second application pursuant to KRS
61.600(2). A hearing officer again recommended denial, based on two
findings: (1) Wimberly's primary disabling conditions, cardiomyopathy and
diabetes, were the result of his pre-employment abuse of alcohol; and (2)
Wimberly's condition did not preclude him from returning to his job as a
bus driver. The Retirement Systems rendered an opinion consistent with
that recommendation. Wimberly appealed to the Franklin Circuit Court,
which reversed. The Retirement Systems appealed to the Kentucky
Court of Appeals, which affirmed the circuit court. The Kentucky Supreme
Court granted discretionary review primarily to address the interaction
between KRS 61.600(2) and res judicata.
As to res judicata, the Court's opinion was consistent with its opinion in
Carson. (See above.) In addition to the res judicata issue, the Court
addressed issues regarding the sufficiency of the evidence. The Court
held that the objective medical evidence did not support a finding that
Wimberly abused alcohol, that any alcohol abuse caused his
cardiomyopathy, or that any alcohol abuse sufficient to cause his
cardiomyopathy took place before he became a covered employee. The
court then found that the following evidence overwhelmingly supported
Wimberly's assertion that he could not return to his job as a bus driver: (1)
Wimberly suffered episodes of syncope; (2) federal regulations prohibit a
person with a history of cardiovascular disease and syncope from
operating a commercial vehicle; (3) Wimberly's employer refused to let
Wimberly return to work as a bus driver; and (4) Wimberly's physician,
who had released Wimberly to drive his personal vehicle, had not cleared
Wimberly to return to work driving a bus. The Court expressed some
dismay with the Retirement Systems' finding that, if a person can drive a
car, he can drive a bus, noting that the physical and mental demands of
driving a bus eight hours a day are not similar to the demands of driving a
car on personal business. Based on the preceding, the Court agreed with
the circuit court and the Court of Appeals that the evidence compelled a
finding in favor of Wimberly.

C.

Collins v. Commonwealth, Transportation Cabinet, Department of
Highways, 2015-SC-000675-DG, 2017 WL 1538165 (Ky. Apr. 27, 2017)
Opinion of the Court by Justice Cunningham. Minton, C.J.; Cunningham,
Hughes, Keller, VanMeter, and Venters, JJ., sitting. All concur. Wright, J.,
not sitting. Deceased's wife filed a claim in the Board of Claims alleging
that the Department of Highways negligently enforced the vehicle length
and width restrictions of a Kentucky highway after an oversized tractor
trailer hit her deceased husband's vehicle. The Board of Claims
dismissed the claim. After subsequent appeals, the Court held that there
was no statutory or regulatory evidence that the Department of Highways
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is charged with the duty to enforce the length and width restrictions. The
Court further held that the Department of Highways' common law duty to
keep highways in a reasonably safe condition did not extend to ensuring
compliance with the size restrictions.
II.

ATTORNEY DISCIPLINE
A.

Kentucky Bar Ass'n v. McCall, 493 S.W.3d 358 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. In 2014, the KBA
moved for an order imposing reciprocal discipline based on a disciplinary
order from the Indiana Supreme Court. The Indiana order suspended
McCall's license for ninety days but stayed that suspension pending
twenty-four months of probation with conditions. The Kentucky Supreme
Court abated the KBA's motion, pending McCall's completion of the
probationary period in Indiana. In response to a May 2016 show cause
order, the KBA stated that McCall's probationary period in Indiana ended
in October 2015, and it had no information indicating McCall had not been
compliant with all of the conditions of that probation. Therefore, the
Kentucky Supreme Court denied the KBA's motion to impose reciprocal
discipline.

B.

Kentucky Bar Ass'n v. Moore, 493 S.W.3d 358 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The Inquiry
Commission (the "Commission") filed a charge against Moore, who was
served with a copy of the charge via certified mail. Moore signed to
receive the charge but failed to respond. In January 2016, SCR 3.380
was amended to allow the Supreme Court to indefinitely suspend a
lawyer who fails to answer a charge. In June 2016, the court gave Moore
an additional twenty days to respond since the charges to which he failed
to respond predated the amendment to SCR 3.380. The Court also
ordered the KBA to supplement its original motion to provide more
information on Moore's charges. The KBA adequately supplemented its
motion but Moore still failed to respond to the charges. Accordingly, under
SCR 3.380, the Court indefinitely suspended Moore from the practice of
law.

C.

Kentucky Bar Ass'n v. Brady, 493 S.W.3d 360 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. By order of the
Kentucky Supreme Court, Brady was suspended from the practice of law
for a period of five years. After that order was entered, the Inquiry
Commission filed an additional nine charges against Brady,
encompassing a total of thirty-seven disciplinary violations. Brady failed to
respond. The commission submitted the cases to the Board of Governors
(the "Board") under SCR 3.210. The Board, finding Brady guilty of thirtytwo of the thirty-seven violations, recommended Brady be permanently
disbarred. The Court agreed with the Board's recommendation and
permanently disbarred Brady.
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D.

Kentucky Bar Ass'n v. Burgin, 493 S.W.3d 370 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The Inquiry
Commission issued three separate disciplinary charges against Burgin,
who failed to respond. In light of Burgin's failure to answer any of the
pending charges and his extensive disciplinary history, which resulted in
several temporary suspensions, the Board of Governors recommended
permanent disbarment. The Court agreed, noting that its decision to
disbar Burgin was fortified by his demonstrated disregard for the Court of
Justice and the rules of ethics.

E.

Kentucky Bar Ass'n v. Roberts, 493 S.W.3d 373 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The Supreme Court
of Tennessee entered an Order suspending Roberts from the practice of
law for six months. The KBA moved the Kentucky Supreme Court to order
Roberts to show cause why reciprocal discipline should not be imposed.
Roberts failed to respond to the motion. The Court granted the KBA's
motion and imposed reciprocal discipline, suspending Roberts from the
practice of law in the Commonwealth of Kentucky for six months.

F.

Kentucky Bar Ass'n v. Vardiman, 493 S.W.3d 831 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Vardiman was
suspended from practicing law in Kentucky in 2008 for his failure to
comply with continuing legal education requirements. In February 2016,
the Supreme Court of Ohio found Vardiman guilty of violating several
provisions of the Ohio Rules of Professional Conduct and suspended him
for one year, with the final six months stayed upon compliance with
various conditions. The KBA then filed a petition for reciprocal discipline
under SCR 3.435. The Kentucky Supreme Court entered a show cause
order but Vardiman did not respond. Accordingly, the Court imposed
reciprocal discipline and suspended Vardiman from the practice of law in
Kentucky for one year, with the last six months stayed on conditions.

G.

Kentucky Bar Ass'n v. Coffman, 494 S.W.3d 493 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Coffman was
convicted of twenty-seven counts of wire fraud, conspiracy to commit
money laundering, money laundering and securities fraud involving
approximately 600 individuals and a total monetary loss of over
$36,000,000. He was sentenced to 300 months in prison and ordered to
pay restitution. His conviction was affirmed by the Sixth Circuit on appeal.
Coffman was initially suspended from practicing law under SCR 3.166
due to the criminal indictment. The Inquiry Commission subsequently filed
a complaint but the matter was held in abeyance while Coffman appealed
his conviction. Following the conclusion of his appeal, the case was
removed from abeyance, and Coffman filed a response to the original
complaint. The Inquiry Commission then filed formal charges, to which
Coffman failed to respond. The Board of Governors (the "Board")
concluded that Coffman's conviction of twenty-seven separate felonies
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was a clear violation of SCR 3.130(8.3) and recommended permanent
disbarment. Neither Coffman nor the Bar Counsel filed a notice of review,
and the Court declined to independently review the decision of the Board.
Accordingly, the Court adopted the Board's recommendation and
permanently disbarred Coffman from the practice of law.
H.

Kentucky Bar Ass'n v. Howard, 493 S.W.3d 832 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Howard entered an
Alford plea to one count of Manufacturing Methamphetamine, 1st offense,
a Class B felony, and was sentenced to ten years' imprisonment,
probated for three years. The Inquiry Commission authorized a complaint
to be filed against Howard but it was returned "unclaimed" and "unable to
forward." The Bar Counsel subsequently sent the complaint to Howard at
two additional addresses but the packages were also returned. Service
was ultimately completed by constructive service on the KBA Executive
Director. The Inquiry Commission filed a two-count charge against
Howard as a result of his criminal conviction. Efforts to serve the charges
were unsuccessful, and Howard again failed to answer or otherwise
respond to the complaint. The case reached the Board of Governors as a
default case under SCR 3.210(1). The Board found Howard guilty of both
counts and recommended that he be permanently disbarred from the
practice of law. Neither Howard nor Bar Counsel filed a notice of review
and the Court declined to independently review the decision of the Board.
Accordingly, the Court adopted the Board's recommendation and
permanently disbarred Howard from the practice of law.

I.

Kentucky Bar Ass'n v. Edmondson, 493 S.W.3d 835 (Ky. 2016).
Opinion and Order of the Court. All sitting. All concur. The KBA charged
Edmondson with a number of violations: (1) assisting another to engage
in the unauthorized practice of law by permitting a paralegal to finish
taking a deposition; (2) taking money from clients and then not performing
the agreed to services; (3) failing to communicate with clients; and (4)
failing to respond to requests for information from the KBA. Based on
these violations, the KBA recommended that Edmondson be suspended
from the practice of law for 180 days, that she refund client money, and
that she attend the Ethics and Professional Enhancement Program. The
Supreme Court, noting that Edmondson was under suspension for failure
to pay bar dues and complete her CLE requirement, adopted the KBA's
recommendation, ordering the two suspensions to run consecutively.

J.

Benintendi v. Kentucky Bar Ass'n, 493 S.W.3d 839 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. In 2003, Benintendi
withdrew from the KBA, pursuant to an Order of the Supreme Court of
Kentucky. In 2015, he applied for restoration of his license to practice law.
Benintendi maintained his license to practice law in the state of Ohio, and
the Chief Bar Counsel of the KBA reported that he had no disciplinary
actions filed against him and had not been the subject of any claims
against the Client Security Fund. Additionally, the KBA Director of
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Continuing Legal Education certified that Benintendi obtained the
maximum number of CLE credits required for restoration under SCR
3.685. Benintendi further satisfied all other requirements for restoration,
including payment of all fees and posting of a bond in the amount of
$2,500. After reviewing the entire record, the Board unanimously
determined that Benintendi satisfied all applicable standards and
recommended that his application for restoration be approved under SCR
3.500. The Court adopted the Board's recommendation and restored
Benintendi's membership in the KBA and to the practice of law in the
Commonwealth.
K.

Kentucky Bar Ass'n v. Carter, 493 S.W.3d 840 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The Supreme Court
of Tennessee entered an order of public censure against Carter, finding
that he engaged in the unauthorized practice of law while his license was
administratively suspended; failed to file a certificate of good faith in a
medical malpractice action; and failed to inform his client of the dismissal
of the lawsuit for a period of over six months. The KBA filed a petition for
reciprocal discipline, and the Supreme Court entered a show cause order.
Carter did not respond. Accordingly, the Court imposed reciprocal
discipline, publicly reprimanding Carter for his disciplinary violations.

L.

Thompson v. Kentucky Bar Ass'n, 494 S.W.3d 488 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Thompson moved
the Supreme Court to impose a 181-day suspension from the practice of
law for his admitted violations of the Rules of Professional Conduct, with
120 days of the suspension probated for two years on the condition that
he not receive any new charges from the Inquiry Commission during his
probationary period. The KBA did not object to the negotiated discipline,
and the Court held that the agreed upon sanction was appropriate given
the facts of the case and sanctioned Thompson accordingly.

M.

Yates v. Kentucky Bar Ass'n, 494 S.W.3d 491 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Yates moved the
Supreme Court to impose a thirty-day suspension, probated for one year
with conditions for his admitted violations of the Rules of Professional
Conduct. The KBA did not object to the negotiated discipline. The Court
found the proposed discipline appropriate and granted Yates' motion.

N.

Francis v. Kentucky Bar Ass'n, 498 S.W.3d 781 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Francis was
indicted for theft by unlawful taking and knowing exploitation of an adult.
He negotiated a plea agreement with the Commonwealth that required
him to plead guilty to amended charges, pay restitution and resign his
license to practice law. In accordance with that agreement, Francis
moved to resign under terms of permanent disbarment pursuant to SCR
3.480(3). The KBA had no objection. The Court granted the motion and
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permanently disbarred Francis from the practice of law in the
Commonwealth.
O.

Kentucky Bar Ass'n v. Moore, 498 S.W.3d 786 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The Inquiry
Commission issued a four-count charge against Moore. He failed to
respond and the matter proceeded to the Board of Governors as a default
case. The Board found Moore guilty of all four counts and recommended
that he be suspended from the practice of law for one year, with sixty-one
days to serve and the remainder probated for one year with conditions.
Neither Moore nor the Bar Counsel filed a notice of review, and the court
exercised its authority under SCR 3.370(9) and adopted the
recommendation of the Board. The court further noted that it had recently
indefinitely suspended Moore for his failure to respond to the charges in
this case. However, the indefinite suspension had not been issued before
the KBA submitted the current matter to the Court. Therefore, the Board
did not take the indefinite suspension into account in its recommendation.
For that reason, the court adopted the Board's recommended sanction
and imposed it concurrently with his current indefinite suspension.

P.

Kentucky Bar Ass'n v. Brandon, 498 S.W.3d 392 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. In 2002, Brandon
was indicted in federal court for his participation in an international Ponzi
scheme. He was later convicted of securities fraud, wire fraud, and
conspiracy to commit securities fraud and wire fraud. Following his
sentencing in 2005, the Supreme Court suspended Brandon from the
practice of law. Brandon's counsel then asked the Inquiry Commission to
place the matter in abeyance under SCR 3.180(2). The matter remained
in abeyance awaiting Brandon's appeal of his judgment and sentence in
the United States District Court, with counsel providing regular status
updates. In May 2015, Bar Counsel moved the Commission to remove
the matter from abeyance due to a lack of updates from Brandon's
counsel and information that Brandon had been released from
incarceration. Subsequently, Bar Counsel served Brandon's attorneys of
record and sent a courtesy copy to Brandon's bar roster address. The
attempts were unsuccessful and the matter was removed from abeyance
and a charge was filed against him. Brandon never answered the charge
and the matter was submitted to the Board of Governors as a default
case under SCR 3.210(1). The Board ultimately found Brandon guilty of
the charges and recommended that he be permanently disbarred. Upon
review of the record, the Supreme Court agreed with the Board's decision
and adopted its recommendation to permanently disbar Brandon from the
practice of law in the Commonwealth.

Q.

Kentucky Bar Ass'n v. Sparks, 498 S.W.3d 389 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The Inquiry
Commission issued a three-count charge against Sparks for failing to
respond to his clients' request for information; failing to return the clients'
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paperwork, abandoning the clients, and failing to properly withdraw from a
case upon termination of the representation; and failing to respond to a
lawful demand for information from an admissions or disciplinary
authority. Sparks acknowledged receipt of the charge via certified mail but
declined to respond. So the Commission submitted the matter to the
Board of Governors as a default case under SCR 3.210. The Board found
Sparks guilty of each charge and recommended that he be suspended for
181 days and be referred to KYLAP. The Board also noted that in
February 2016, Sparks had been suspended from the practice of law for
181 days, with sixty-one days to serve and the balance probated for two
years with conditions, and recommended that his new suspension run
consecutive to his current suspension. The Supreme Court reviewed the
record and agreed that the Board reached the appropriation conclusions
as to Sparks' guilt and adopted the recommendation that he be
suspended from the practice of law for 181 days, to run consecutive with
the 181-day suspension ordered by the court in February 2016.
R.

Wade v. Kentucky Bar Ass'n, 498 S.W.3d 783 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Wade moved the
Supreme Court to accept his motion for consensual discipline for his
admitted violations of the Kentucky Rules of Professional Conduct. Wade,
who has been under temporary suspension from the practice of law since
October 2012, received two charges from the Inquiry Commission relating
to two separate criminal proceedings against him in Jefferson and Bullitt
counties. The Court acknowledged that since his convictions, Wade had
taken a number of steps to treat his drug and alcohol addiction, including
extensive inpatient treatment, entering a supervision agreement with
KYLAP, and regularly attending twelve-step support meetings. Wade
urged the court to enter an order suspending his license to practice law
for a period of four years and six months, retroactive from October 26,
2012, or until such time as he has satisfied the full terms and conditions
of pretrial diversion in the Jefferson and Bullitt Circuit Court proceedings,
whichever event last occurs. The KBA, after a thorough review of his
motion and analogous case law, did not object to Wade's proposed
discipline. The Court agreed it was similarly satisfied with the negotiated
sanction and agreed to grant the motion, suspending Wade from the
practice of law until April 26, 2017, or until he satisfies the full terms and
conditions of his two criminal proceedings and conditioned upon his
continued participation in KYLAP.

S.

Kentucky Bar Ass'n v. Wells, 498 S.W.3d 782 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Wells was charged
with violating several provisions of the Kentucky Rules of Professional
Conduct relating to his failure to provide competent representation in a
case involving mineral title examination and oil leases. In addition to
these grievances, Wells was suspended from practicing law in Kentucky
in January 2016 for his failure to comply with continuing legal education
requirements and failure to pay bar dues. Following the filing of the
complaint and charges, Wells failed to respond in any manner. After
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considering the charges alleged in the present case, the Board
recommended that Wells be suspended from the practice of law for 61
days and repay the unearned fee he received from his client. The Court
agreed with the Board's recommendation and suspended Wells for sixtyone days, ordering him to repay his client $10,000 within twenty days of
the date of its order.
T.

Greene v. Kentucky Bar Ass'n, 499 S.W.3d 687 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Greene admitted to
violating SCR 3.130(1.15)(a) and SCR 3.130(1.8)(a). He moved the Court
under the negotiated sanction rule, SCR 3.480(2), to impose a 181-day
suspension with sixty-one days of the suspension to be probated for one
year, conditioned upon Greene incurring no further disciplinary charges
within one year from the date of the Court's order, maintaining his
continuing legal education requirements, and paying his membership
dues. The KBA did not object to Greene's motion.
The Court noted that it had rejected a prior negotiated sanction proposed
by Greene and agreed to by the KBA in this same disciplinary action and
had remanded the case for further consideration. The Court reviewed the
underlying facts leading to the disciplinary charges, which involved
Greene's failure to properly maintain his escrow account and borrowing
$50,000 from a client, ostensibly to cover the deficiency in his escrow
account. Greene admitted to violating both SCR 3.130(1.15)(a) and SCR
3.130(1.8)(a). The Court also reviewed Greene's multiple prior disciplinary
sanctions for unprofessional conduct, including six separate private
admonitions, a public reprimand and a thirty-day suspension. The Court
ultimately concluded that the sanction proposed by Greene and agreed to
by the KBA was adequate, noting that the sanction period will amount to
an actual suspension of 120 days or four months. Accordingly, the Court
granted Greene's motion to impose a 180-day suspension with sixty-one
days probated, conditioned upon Greene incurring no further disciplinary
charges, maintaining his continuing legal education requirements and
paying his membership dues.

U.

Kentucky Bar Ass'n v. Dutra, 499 S.W.3d 691 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Dutra was charged
with two disciplinary violations for failing to deposit an advance fee
payment into an escrow account and abandoning his client, failing to
return the client's paperwork, and failing to properly withdraw from a case
upon termination of representation. The Inquiry Commission's charge was
sent to Dutra by certified mail but acknowledgement of receipt was never
returned. The following month, Dutra moved for a twenty-one-day
extension of time to respond to the Commission's inquiry. His request was
granted but no responsive pleading was ever filed. The Commission
ultimately submitted the matter to the Board of Governors as a default
case. The Board unanimously found Dutra guilty of each charge and,
after considering his prior disciplinary history, recommended that Dutra be
suspended from the practice of law for thirty days and that he be required
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to repay his former client the sum of $1,550. The Board further
recommended that Dutra's suspension be probated for one year if he
reimbursed the client within sixty days. The Supreme Court agreed with
the Board's recommendation and sanctioned Dutra accordingly.
V.

Kentucky Bar Ass'n v. Moore, 499 S.W.3d 280 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The Board of
Governors considered two separate files against Moore, one containing a
two-count charge and the other a three-count charge. The cases came
before the Board as default cases under SCR 3.210 after Moore failed to
respond to the charges. The Board unanimously found Moore guilty of all
five counts and recommended that he be suspended from the practice of
law for one year, to be served consecutively to his suspensions; that he
be ordered to repay a loan to a client; that he be ordered to participate
and comply with the Kentucky Lawyers Assistance Program; and that he
be ordered to pay the costs of this action. Neither the Office of Bar
Counsel nor Moore filed a notice of review so the Supreme Court
exercised its authority under SCR 3.370(9) and adopted the Board's
recommendation.

W.

Sullivan v. Kentucky Bar Ass'n, 499 S.W.3d 283 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Sullivan moved the
court to impose a thirty day suspension from the practice of law, to be
probated for two years on the condition that she not receive any new
charges from the Inquiry Commission during the probationary period. She
admitted violating the Rules of Professional Conduct, including SCR
3.130(1.4)(a)(5); SCR 3.130(1.15)(a); SCR 3.130(1.16)(d); SCR
3.130(5.5); and SCR 3.130(8.1)(b). The KBA did not object to the
proposed sanction, which was negotiated under SCR 3.480(2). Upon
review of the facts and the relevant case law, the Supreme Court found
the proposed discipline appropriate and sanctioned Sullivan accordingly.

X.

O'Malley v. Kentucky Bar Ass'n, 499 S.W.3d 285 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The charges
against O'Malley arose from his failure to repay fees to two clients after
he failed to appear for their hearings in U.S. Bankruptcy Court. He later
admitted that he lacked sufficient funds to repay his clients. He further
admitted that he lacked sufficient knowledge in the practice of bankruptcy
law and agreed not to file any bankruptcy cases for five years. As a result,
he was charged with violating SCR 3.130(1.1) (competency); SCR
3.130(1.16)(d) (duties upon termination of representation); SCR
3.130(3.4)(c) (disobeying an obligation to a tribunal); and SCR
3.130(8.4)(c) (dishonesty).
O'Malley was suspended from the practice of law in March 2015 for thirty
days and has not been reinstated. He moved the Supreme Court to
impose a 181-day suspension from the practice of law for his admitted
violations of the Rules of Professional Conduct. The KBA did not object to
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the proposed discipline, which was negotiated under SCR 3.480(2). In
agreeing to the sanction, the KBA cited O'Malley's extensive mitigating
evidence, including physical and mental impairments and his cooperation
with the Kentucky Lawyers Assistance Program. Upon review of the facts
and the relevant case law, the court found the proposed discipline to be
appropriate and suspended O'Malley from the practice of law for 181
days.
Y.

In re Sewell, 505 S.W.3d 257 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Sewell tendered an
application for admission to the Kentucky Bar without examination, relying
on the provision in SCR 2.110 that allows for admission without
examination for persons who have been admitted to practice law in
another jurisdiction and are actively engaged in the teaching of the law.
The Office of Bar Admissions denied his application, noting that Sewell's
employment as a high school pre-law teacher did not satisfy the
requirements of the rule. The Supreme Court held that the nature of
Sewell's current employment was irrelevant because SCR 2.110 was
inapplicable. Sewell had not practiced law for the requisite time period in
a state that has reciprocity with Kentucky. Therefore, his application was
untimely and was denied.

Z.

Kentucky Bar Ass'n v. Edmonson, 504 S.W.3d 692 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The charges
against Edmondson arose from her failure to respond to discovery in a
breach of contract case and her failure to file suit in a loan dispute. The
Board noted that Edmondson had previously been suspended for failure
to pay bar dues and comply with CLE requirements, a suspension that
was ongoing; had been suspended for 180 days for failing to follow
through with representation in other cases, which was also ongoing; and
had not responded to the current charges. Therefore, the Board
recommended that Edmondson be suspended for 181 days to be served
concurrently with her 180 day suspension. The Court, noting that the
current charges arose during the same time period as Edmondson's prior
charges, agreed with the Board and suspended Edmondson for 181 days
to run concurrently with her 180 day suspension.

AA.

Kentucky Bar Ass'n v. Sparks, 505 S.W.3d 258 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. The Supreme Court
entered an order suspending Sparks for 181 days, with sixty-one days to
serve and the remainder probated for two years, with conditions. The
Office of Bar Counsel moved to revoke probation and impose the
remainder of the suspension because Sparks violated several conditions.
Specifically, Sparks received new disciplinary charges and failed to attend
required ethics and business-management courses or establish an IOLTA
account. Sparks was ordered to show cause why his probation should not
be revoked but he failed to respond. Accordingly, the Court granted the
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Office of Bar Counsel's motion and suspended Sparks for the remaining
120 days previously probated.
BB.

Kentucky Bar Ass'n v. Clifton, 504 S.W.3d 690 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Clifton was publicly
reprimanded by the Supreme Court of Ohio for misconduct in a probate
matter in Ohio. The Kentucky Bar Association's Office of Bar Counsel
filed a petition for reciprocal discipline under SCR 3.435. Seeing no
reason why Clifton should not be subjected to identical discipline in
Kentucky, the Supreme Court granted the petition and publicly
reprimanded him.

CC.

Kentucky Bar Association Movant v. Hoskins, 503 S.W.3d 154 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Hoskins' license to
practice law in Ohio was suspended indefinitely, subject to reinstatement
by the Supreme Court of Ohio, due to his misconduct and violation of
multiple ethics rules in several cases. The Kentucky Bar Association's
Office of Bar Counsel filed a petition for reciprocal discipline under SCR
3.435. The Supreme Court noted that it does not ordinarily impose
indefinite suspensions unless an attorney fails to answer a charge. In this
case, Hoskins did answer the charges in Ohio but failed to participate in
the proceedings in Kentucky. Nevertheless, the Court held that there was
no reason why Hoskins should not be subjected to identical discipline in
Kentucky and suspended him indefinitely.

DD.

Kentucky Bar Ass'n v. Pruitt, 503 S.W.3d 157 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Pruitt was charged
with several counts of misconduct relating to his representation of a client
in a felony case. Specifically, the Inquiry Commission charged Pruitt with
failing to act with reasonable diligence in representing his client; failing to
keep his client updated about her case and failing to respond to her
requests for information; failing to timely return any unearned portion of a
fee upon termination; and failing to response to the bar complaint. The
matter was eventually submitted to the Board of Governors as a default
case under SCR 3.201(1). A majority of the Board found Pruitt guilty of all
four charges. After considering Pruitt's disciplinary history and his lack of
interest in defending himself against the current charge, the Board
recommended a sixty-one-day suspension. Neither the Office of Bar
Counsel nor Pruitt sought review by the Court under SCR 3.370(7), and
the Court declined to undertake review under SCR 3.370(8). Accordingly,
the Court adopted the Board's decision in full and suspended Pruitt from
the practice of law for sixty-one days.

EE.

Kentucky Bar Ass'n v. Dutra, 503 S.W.3d 160 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Dutra was found
guilty of nine counts of misconduct in three separate disciplinary files. All
of the charges related to mishandling of client funds. Dutra never filed
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answers to the charges and the matter was eventually submitted to the
Board of Governors as a default case under SCR 3.210. The Board
unanimously found Dutra guilty of all counts and, after considering his
discipline history, recommended permanent disbarment. Neither the
Office of Bar Counsel nor Dutra sought review, and the court declined to
undertake review. Accordingly, the Court adopted the Board's decision in
full and permanently disbarred Dutra from the practice of law in Kentucky.
FF.

Kentucky Bar Ass'n v. Hensley, 502 S.W.3d 598 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Hensley was
charged with several counts of misconduct stemming from four separate
disciplinary files. The charges against Hensley arose from a
misdemeanor conviction for failing to maintain automobile liability
insurance and from three separate instances of failing to properly
represent clients in bankruptcy matters. Hensley was served with all of
the charges via certified mail but did not file an answer in any of the four
cases. The Board of Governor voted to find Hensley guilty of all but one
count and, after considering her history of discipline, a majority voted to
recommend that Hensley be suspended from the practice of law for 181
days. Neither the KBA's Office of Bar Counsel nor Hensley sought review
by the Supreme Court under SCR 3.370(7), and the court declined to
undertake review under SCR 3.370(8). Accordingly, the Board's
recommendation was adopted under SCR 3.370(9), and Hensley was
suspended from the practice of law for 181 days.

GG.

Kentucky Bar Ass'n v. Tilson, 502 S.W.3d 601 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Tilson was
suspended from the practice of law in Arizona for three years and the
Kentucky Supreme Court imposed identical reciprocal discipline. Shortly
thereafter, additional disciplinary proceedings against Tilson resulted in
his permanent disbarment in Arizona. The Kentucky Bar Association's
Office of Bar Counsel filed a petition for reciprocal discipline under SCR
3.435. Seeing no reason why Tilson should not be subjected to identical
discipline in Kentucky, the Supreme Court granted the KBA's petition and
permanent disbarred Tilson from the practice of law.

HH.

Canupp v. Kentucky Bar Ass'n, 502 S.W.3d 605 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Canupp asked the
Court to enter an order resolving the pending disciplinary proceeding
against him by imposing a public reprimand. The charges against Canupp
arose from his representation of a client in a wrongful death matter.
Canupp admitted that his conduct violated the disciplinary rules as
alleged in the charge. He reached an agreement with the Office of Bar
Counsel to resolve this matter and asked the Court to enter an order in
conformity with their negotiations. The Office of Bar Counsel did not
object to Canupp's motion. After reviewing the allegations, the admitted
facts, comparable cases, and Canupp's previous disciplinary record, the
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Court concluded that the proposed sanction was appropriate and publicly
reprimanded Canupp.
II.

Gubin v. Kentucky Bar Ass'n, 502 S.W.3d 608 (Ky. 2016).
Opinion and Order of the Court. All sitting; all concur. Gubin was arrested
and charged with felony first-degree possession of a controlled
substance. He pled guilty and was sentenced to three years of supervised
diversion and several conditions, including the condition that he not
practice law during the period of diversion. Based on his conviction,
Gubin was charged by the Inquiry Commission with having violated SCR
3.130-8.4(b), which states that it is professional misconduct for a lawyer
to "commit a criminal act that reflects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects." Gubin admitted
that his conduct violated the rule and reached an agreement with the
Office of Bar Counsel to resolve this matter. He petitioned the Supreme
Court to enter an order in conformity with the negotiated sanction, which
would suspend him from the practice of law for a period of three years
and require him to maintain participation in KYLAP and remain illegaldrug and alcohol free during his suspension. The Office of Bar Counsel
did not object to Gubin's motion and asked that it be granted. After
reviewing the allegations, the admitted facts, the comparable cases and
Gubin's previous disciplinary history, the Court concluded that the
negotiated sanction was adequate and suspended Gubin from the
practice of law for three years, with conditions.

JJ.

Wells v. Kentucky Bar Ass'n, 508 SW.3d 101 (Ky. 2017)
Opinion and Order of the Court. Minton, C.J.; Hughes, Keller, VanMeter,
Venters, and Wright, JJ., concur. Cunningham, J., not sitting. The
charges against Wells arose from his failure to keep personal and client
funds separate; his failure to maintain an adequate balance in his escrow
account; and his failure to timely respond to requests for information from
the KBA. Wells admitted the violations. However, he noted that he had
been involved in no prior disciplinary proceedings during his more than
forty years of practice and that he had taken steps to ameliorate any harm
when he realized his errors. The parties agreed that a sixty-one day
suspension probated for one year with conditions was appropriate. The
conditions included receipt of no additional charges within the
probationary period and completion of the Ethics and Professionalism
Enhancement Program. The Supreme Court concurred that the agreed to
sanctions were appropriate and issued an order consistent with that
agreement.

KK.

Kentucky Bar Ass'n v. Thornsbury, 511 S.W.3d 379 (Ky. 2017).
Opinion and Order of the Court. All sitting; all concur. Thornsbury was
charged in the Southern District of West Virginia with a felony offense for
conspiracy to violate the constitutional rights of another. Following
Thornsbury's affair with his secretary, the indictments stated that West
Virginia Circuit Judge Thornsbury had engaged in criminal conspiracies in
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his role as judge to frame his secretary's husband for crimes that he had
not committed. Thornsbury pled guilty and received a sentence of fifty
months' incarceration in federal prison. He also tendered his "Affidavit for
Consent to Disbarment" in conjunction with his plea agreement. The West
Virginia Disciplinary Counsel concluded that Thornsbury violated
numerous West Virginia judicial canons, and the West Virginia Supreme
Court of Appeals ordered that his license to practice law be annulled by
voluntary consent. The Kentucky Bar Association filed a petition for
reciprocal discipline under SCR 3.435. The Supreme Court of Kentucky
ordered Thornsbury to show cause why he should not be permanently
disbarred but he failed to comply. Accordingly, the Supreme Court
permanently disbarred Thornsbury consistent with the order of identical
discipline from West Virginia.
LL.

Kentucky Bar Ass'n v. Isenberg, 511 S.W.3d 916 (Ky. 2017).
Opinion and Order of the Court. All sitting; all concur. In 2011, Isenberg
was suspended from the practice of law for five years. Despite his
suspension, Isenberg continued to actively practice law. The Inquiry
Commission eventually filed a charge against Isenberg but he failed to
answer. The charge was submitted as a default case, and the Board of
Governors unanimously recommended that Isenberg be permanently
disbarred from the practice of law. Upon reviewing the record, the
Kentucky Supreme Court agreed and permanently disbarred Isenberg
from the practice of law in the Commonwealth.

MM.

Kentucky Bar Ass'n v. Poteat, 511 S.W.3d 909 (Ky. 2017).
Opinion and Order of the Court. All sitting. Minton, C.J.; Cunningham,
Hughes, Keller, Venters, and Wright, JJ., concur. VanMeter, J., concurs in
part and dissents in part by separate opinion. Poteat, who had been
suspended for failure to comply with CLE requirements, did not advise his
clients involved in a real estate dispute that he had been suspended, and
he continued to represent them. As part of that representation, Poteat
negotiated a settlement, part of which he paid out of his own funds. In
exchange for that payment, Poteat attempted to convince the clients to
sign a waiver of any potential legal malpractice claims they might have
against him. Poteat did not advise the clients to seek legal representation
regarding the proposed waiver. The KBA charged Poteat with six
violations and the Board voted to find him guilty of five of those violations,
including failure to advise the clients of his suspension, practicing law
while suspended, engaging in conduct involving dishonesty, and failing to
respond to requests for information from the KBA. The majority of the
Board members voted to recommend a one-year suspension to run
consecutively with Poteat's existing CLE suspension. The Court adopted
the Board's recommendation.

NN.

Kentucky Bar Ass'n v. Hopper, 511 S.W.3d 912 (Ky. 2017).
Opinion and Order of the Court. All sitting. Minton, C.J.; Hughes, Keller,
VanMeter, Venters, and Wright, JJ, concur. Cunningham, J., concurs in
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result only. The Board of Governors found Hopper guilty of violating SCR
3.130-1.3, -1.4(a)(4), -1.15(b), -1.16(d), and -8.1(b) and recommended
that he be suspended from the practice of law for 181 days. Hopper did
not respond to the initial complaint or the charge that was filed by the
Inquiry Commission. Neither Hopper nor Bar Counsel filed a notice of
appeal. Accordingly, under SCR 3.370(9), the Supreme Court adopted
the recommendation of the Board of Governors, finding Hopper guilty of
all six charged counts and suspending him from the practice of law for
181 days.
OO.

Kentucky Bar Ass'n v. Yudkin, 2017-SC-000022-KB, 2017 WL 1091951
(Ky. Mar. 23, 2017).
Opinion and Order of the Court. All sitting; all concur. The Indiana
Supreme Court suspended Yudkin from the practice of law for a period
not less than ninety days, without automatic reinstatement. As a
consequence, the KBA moved for the Kentucky Supreme Court to order
Yudkin to show cause why he should not be subject to reciprocal
discipline. Yudkin responded by requesting that reciprocal discipline not
be imposed. However, the court concluded that Yudkin failed to provide a
legally sufficient reason why the Court should not impose reciprocal
discipline, finding that his conduct, which consisted of affirmatively
misrepresenting facts to the trial court and the appellate court, did not
"warrant substantially different discipline" in Kentucky under SCR
3.434(4)(b). Accordingly, the Court ordered Yudkin suspended from the
practice of law in the Commonwealth for a period not less than ninety
days, beginning December 8, 2016.

PP.

Longmeyer v. Kentucky Bar Ass'n, 510 S.W.3d 838 (Ky. 2017).
Opinion and Order of the Court. All sitting; all concur. Longmeyer pled
guilty to engaging in an unlawful "kickback" scheme involving the
Kentucky Employees' Health Plan and was sentenced to seventy months'
imprisonment. He moved the Court for leave to resign under terms of
permanent disbarment, a motion the Court granted.

QQ.

Inquiry Commission v. Butler, 2016-SC-000668-KB, 2017 WL 1536472
(Ky. Apr. 27, 2017).
Opinion and Order of the Court. All sitting; all concur. The Inquiry
Commission moved the Court to temporarily suspend Butler's license to
practice law based on information the Commission had received from the
Hardin County Commonwealth's Attorney. That information revealed that
Butler had been indicted for theft by unlawful taking of more than $10,000
related to Butler's misappropriation of client funds. The Commission also
noted that the Federal Bureau of Investigation was investigating 115
complaints related to Butler that it had received. The Supreme Court
granted the Commission's motion.
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RR.

Kentucky Bar Ass'n v. Wiest, 2017-SC-000039-KB, 2017 WL 1536256
(Ky. Apr. 27, 2017).
Opinion and Order of the Court. All sitting; all concur. The Supreme
Court of Ohio suspended Wiest for two years, with the second year
stayed on the condition he engage in no further misconduct. Thereafter,
the Kentucky Bar Association filed a petition with the Supreme Court of
Kentucky asking that reciprocal discipline be imposed. The Court issued a
show cause order and Wiest responded but failed to prove by substantial
evidence that the grounds set forth in SCR 2.435(4)(a) and (b) were met
in his case. Accordingly, the Court suspended him from the practice of
law consistent with the order of the Supreme Court of Ohio.

SS.

Kentucky Bar Ass'n v. Stutsman, 2017-SC-000098-KB, 2017 WL
1538167 (Ky. Apr. 27, 2017).
Opinion and Order of the Court. All sitting; all concur. Stutsman was
banned from filing any new cases in federal court for a period of one year
for failing to timely filing appeals in two separate Social Security cases.
The matter was referred to the KBA Office of Bar Counsel for disciplinary
proceedings. Stutsman was served with a copy of the Inquiry Commission
complaint but failed to respond. He also received a copy of the
Commission's charge via certified mail but again failed to respond.
Accordingly, the matter proceeded to the Board of Governors by default
and Stutsman was found guilty. The Board recommended that Stutsman
be suspended from the practice of law for thirty days, be required to
attended the Ethics and Professionalism Enhancement Program and be
referred to KYLAP. Neither Stutsman nor the Office of Bar Counsel
requested that the Supreme Court take review of the Board's decision
under SCR 3.370(7), and the Court declined to independently review the
Board's decision under SCR 3.370(8). After reviewing the record,
analogous case law and Stutsman's disciplinary history, the Court
adopted the Board's Findings of Fact, Conclusions of Law and
Recommendations under SCR 3.370(9) and suspended Stutsman from
the practice of law in the Commonwealth for thirty days.

TT.

Kentucky Bar Ass'n v. Ford, 2017-SC-000099-KB, 2017 WL 1536257 (Ky.
Apr. 27, 2017).
Opinion and Order of the Court. All sitting; all concur. Ford pleaded guilty
in federal court to criminal charges of fraud and money laundering. He
acted as the executor of seven estates between 2008 and 2015, from
which he took approximately $1.7 million for his own personal benefit.
The money Ford stole was intended for various charities and the
decedents' families. The Inquiry Commission issued a two-count charge
against Ford. All attempts to serve Ford were unsuccessful and service
was finally completed via the KBA's Executive Director under SCR
3.175(2). Ford never filed a response and the Board of Governors found
Ford guilty of violating both SCR 3.130-8.4(b) and (c). The Supreme
Court agreed with the Board's findings and, given the nature of Ford's
violations and their gravity, agreed that permanent disbarment was the
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appropriate sanction. Accordingly, the Court ordered Ford permanently
disbarred from the practice of law in the Commonwealth.
UU.

Stansbury v. Kentucky Bar Ass'n, 2017-SC-000100-KB, 2017 WL
1536258 (Ky. Apr. 27, 2017).
Opinion and Order of the Court. All sitting; all concur. Stansbury
conducted a number of real estate closings and held himself out as being
authorized to collect title insurance premiums on behalf of an insurance
carrier when he had no such authorization. In another matter, Stansbury
advised a client that he had filed a QDRO when he had not done so, and
he failed to advise that client that his license had been suspended for
unrelated violations of the Rules of the Supreme Court. The Supreme
Court accepted the agreed to sanction of a two-year suspension with
readmission contingent upon completion of a KYLAP assessment.

VV.

Johnson v. Kentucky Bar Ass'n, 2017-SC-000114-KB, 2017 WL 1536473
(Ky. Apr. 27, 2017).
Opinion and Order of the Court. All sitting; all concur. Johnson admitted to
six counts of violating the Kentucky Rules of Professional Conduct and
moved the Court to impose the sanction of permanent disbarment. The
KBA did not object to Johnson's motion. Upon review, the Court agreed
that the proposed sanction was appropriate and permanently disbarred
Johnson from the practice of law in the Commonwealth.

III.

ATTORNEY FEES
Stone v. DuBarry, 2015-SC-000040-DG, 2016 WL 7655702 (Ky. Dec. 15, 2016)
Opinion of the Court by Justice Noble. All sitting. Minton, C.J.; Hughes and
Cunningham, JJ., concur. Venters, J., concurs by separate opinion in which
Wright, J., joins. Keller, J., concurs in result only by separate opinion. The
Appellant, an attorney, represented the wife in a divorce dissolution proceeding.
Unbeknownst to the husband, the Appellant's employment contract with the wife
granted the Appellant a lien "on all [the] Client's assets, now owned and hereafter
acquired to secure payment" of attorney fees and costs. With the Appellant's
assistance in negotiations, the parties eventually entered into a propertysettlement agreement. It provided that the husband would retain ownership of the
marital residence and pay the wife $20,000 for her interest in the home. The
agreement stipulated that those funds would come from refinancing the property.
The Appellant never advised the husband during negotiations that he had a
contractual lien against his client's property as security for payment of his fee.
The trial court entered a decree of dissolution incorporating the propertysettlement agreement. Thereafter, the wife failed to pay the Appellant his fee,
and he filed a notice of a lien in the amount of $7,142.82 against the marital
residence. The trial court granted the husband's motion to release the lien, and
the Court of Appeals affirmed.
Having granted discretionary review, the Supreme Court affirmed. It held that the
statute governing attorney-fee liens, KRS 376.460, does not apply to property
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assigned or divided in divorce proceedings. The Court further held that although
an attorney may, in the alternative, obtain a contractual lien on marital property
though a contract of employment, such liens will not be effective against property
belonging to third parties unless they have timely notice of the lien. Because the
Appellant gave the husband no notice of his contractual lien on the wife's interest
in the marital residence, the trial court was correct to release it once the husband
became the property's sole owner.
IV.

BUDGETING & APPROPRIATIONS
Commonwealth ex rel. Beshear v. Commonwealth Office of the Governor ex rel.
Bevin, 498 S.W.3d 355 (Ky. 2016)
Opinion of the Court by Justice Noble. All sitting. Minton, C.J.; Cunningham,
Hughes, and Keller, JJ., concur. Venters, J., dissents by separate opinion.
Wright, J., dissents by separate opinion in which Venters, J., joins. The governor
withheld 2 percent of the public universities' fourth-quarter allotments of their
2015-2016 appropriated funds. The attorney general sued the governor and
others, alleging this exceeded the governor's statutory authority and violated the
separation-of-powers doctrine. Three individual state representatives were also
permitted to intervene in the case to challenge the governor's actions. The
Supreme Court first held that the attorney general had standing to bring the suit
under his common law powers and duties to protect the public's interests against
unlawful or unconstitutional governmental actions; the individual legislators did
not have such an interest in the subject matter of the case and, thus, would not
have had standing to bring the suit themselves. Second, the Supreme Court held
that the governor's reduction of the universities' allotments exceeded his
statutory authority to revise allotments under KRS 48.620(1) or to withhold
allotments under KRS 45.253(4). Whatever authority the governor may have to
require budget units not to spend appropriated funds, the Court made clear, does
not extend to the universities, whom the legislature has made independent
bodies corporate with exclusive control over their own expenditures. Having
found that the governor lacked statutory authority to act as he had proposed, the
Court did not reach the question whether his actions were constitutional.

V.

CERTIFICATION OF LAW
Commonwealth v. Doss, 510 S.W.3d 830 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting; all concur. When the jury
selected for Doss's trial included no African-Americans, defense counsel
objected to the racial composition of the jury and moved for a mistrial. Despite
the compliance with all jury selection protocols, the trial court dismissed the
entire panel and called for a second venire to begin the process again. The
second panel contained four African Americans and also contained some of the
jurors who had also been on the first panel. During the voir dire examination of
that panel, the trial court barred counsel from asking prospective jurors about
answers they had given in previous day's voir dire experience. Questions
presented: 1) Whether a trial judge may dismiss a randomly selected petit jury
panel because its racial composition appears to be unrepresentative of a fair
cross-section of the community despite proper compliance with jury selection
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rules; and 2) Whether a trial court may, during voir dire examination, bar the
parties from examining prospective jurors with respect to statements made
during a previous voir dire experience. Held: 1) where the rules governing the
jury selection process were properly followed, a trial court has no discretion
permitting it to dismiss a jury panel because its racial composition appears to be
unrepresentative; and 2) although the trial court has broad discretion in limiting
the voir dire examination, a blanket rule prohibiting any questions about juror's
previous statements is an abuse of discretion.
VI.

CIVIL PROCEDURE
Jefferson v. Eggemeyer, 2015-SC-000625-DG, 2017 WL 1536254 (Ky. Apr. 27,
2017)
Opinion of the Court by Justice Keller. All sitting; all concur. Ronald Eggemeyer
alleged that Dr. Jefferson failed to recognize a post-surgical infection had
developed. The parties began trying the case in mid-August 2012. After three
days of trial, the trial court declared a mistrial because Dr. Jefferson had
mentioned insurance after being specifically warned against doing so.
Eggemeyer asked the Court to immediately schedule a new trial, for sanctions
against Dr. Jefferson, and for an order limiting the parties to the evidence
presented in the first trial. The Court scheduled a second trial for November
2012 and agreed that the parties would be limited to the evidence presented in
the first trial. However, the court stated that it would take the motion for sanctions
under advisement until the second trial. Because of a medical condition, the
defense attorney from the first trial could not participate in the second trial;
therefore, Dr. Jefferson had new counsel during that trial. During the course of
the trial, Eggemeyer argued that Dr. Jefferson's counsel was introducing new
evidence. Dr. Jefferson and his counsel disagreed that they were offering new
evidence; however, the trial court admonished the jury several times to disregard
the new theories. During Dr. Jefferson's direct testimony and during closing
argument, his counsel introduced one piece of evidence that the trial court had
specifically excluded. When the jury returned a verdict in Dr. Jefferson's favor,
Eggemeyer moved for JNOV and for a new trial. The trial court denied those
motions; however, it levied sanctions against Dr. Jefferson. In its order, the trial
court stated that the sanctions were because of the mistrial; however, the order
also recited a number of incidents of "misbehavior" during the second trial. Dr.
Jefferson appealed and the Court of Appeals affirmed the trial court's award of
sanctions but reversed its denial of Eggemeyer's motion for a new trial.
The Supreme Court reversed the Court of Appeals. As to the motion for a new
trial, the Supreme Court held that the trial court, not the Court of Appeals, was
present at trial and in a better position to determine if Eggemeyer received a fair
trial. Furthermore, the court noted that the trial court specifically stated in its
order that, despite any misbehavior by the defense, Eggemeyer received a fair
trial. As to the sanctions, the court noted that the trial court said in its sanction
order that it had initially determined that Dr. Jefferson was in civil contempt.
However, the court could not find any indication in the record of such a finding
until after the second trial. Furthermore, the Court noted that, for contempt to be
civil, there must be a mechanism for the contemnor to purge his contempt. The
trial court had not specified how Dr. Jefferson could purge himself of the alleged
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civil contempt. Because of these deficiencies, the Court reversed the Court of
Appeals on this issue and vacated the trial court's sanction order.
VII.

CLEAN WATER ACT
Louisville Gas and Electric Company v. Kentucky Waterways Alliance, 2015-SC000461-DG, 2015-SC-000462-DG, 2017 WL 1536247 (Ky. Apr. 27, 2017)
Opinion of the Court by Justice Hughes. All sitting; all concur. Pursuant to the
federal Clean Water Act, Kentucky's Division of Water issued a permit to
Louisville Gas & Electric Co. to discharge certain pollutants into the Ohio River in
conjunction with the operation of its electricity generating facility in Trimble
County. Environmental groups brought suit, and the Franklin Circuit Court
invalidated the permit on the ground that it failed to impose limits on certain toxic
chemicals which, the court concluded, existing regulations did not address but
which the Division of Water should have imposed using its judgment. The Court
of Appeals affirmed. Reversing, the Supreme Court held that the Division of
Water had correctly construed the pertinent existing federal regulations and had
appropriately exercised its discretion by deferring additional permit requirements
pending the imminent promulgation of a revised regulation.

VIII.

CONSTITUTIONAL LAW
Champion v. Commonwealth, 2015-SC-000570-DG, 2017 WL 636420 (Ky. Feb.
16, 2017)
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.; Hughes,
Keller, Venters, and Wright, JJ., concur. Cunningham and VanMeter, JJ., concur
in result only. Champion was arrested for violation of a Lexington city ordinance
prohibiting begging or soliciting on public streets or intersections. He challenged
the ordinance on two grounds: (1) questioning whether the city had the power to
impose criminal laws; and (2) that the ordinance violated his free speech rights
under the First Amendment to the United States Constitution. In an opinion by
Chief Justice Minton, the court reversed the lower court ruling and held the
ordinance unconstitutional. Under the U.S. Supreme Court's ruling in Reed v.
Town of Gilbert, Arizona, 135 S.Ct. 2218 (2015), the Court declared that speech
codes imposing different standards based on the content of a speaker's message
are presumptively unconstitutional and subject to strict-scrutiny review. Here, the
Court determined that Lexington's ordinance discriminated based on content.
The ordinance failed to meet the standards of strict scrutiny because Lexington
failed to prove the existence of a compelling state interest and its methods of
achieving its stated goals were both under- and over-inclusive.

IX.

CONTRACTS
Philadelphia Indemnity Insurance Company, Inc. v. Tryon, 502 S.W.3d 585 (Ky.
2016)
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.;
Cunningham, Hughes and Keller, JJ., concur. Wright, J., concurs in part and
dissents in part by separate opinion in which Noble and Venters, JJ., join. Tryon
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owned three automobiles. Each vehicle was insured by a different policy through
a different insurer, and no policy included the other vehicles. He was involved in
an accident and sought underinsured motorist (UIM) benefits from all of his
insurers. Philadelphia and Encompass did not insure the vehicle, and both
companies claimed owned-but-not-scheduled-for-coverage provisions in their
respective policies excluded UIM coverage in this context. Writing for the Court,
Chief Justice Minton determined that such provisions are enforceable as a matter
of law, overturning the holding of Allstate Ins. Co. v. Dicke, 862 S.W.2d 327 (Ky.
1993). Kentucky's Motor Vehicle Reparations Act makes UIM coverage optional,
and allows limitation of coverage so long as any limits are not inconsistent with
the Act. The Court saw no reason why insureds should not be expected to read
their policies and negotiate coverage with insurers. Such policies are enforceable
as a matter of Kentucky public policy so long as they are clear and unambiguous
in their intent to exclude coverage. Under this standard, Chief Justice Minton
concluded that the Encompass provision clearly excluded UIM coverage in this
instance, but the Philadelphia provision did not.
X.

CREDITORS' RIGHTS
Unifund CCR Partners v. Harrell, 509 S.W.3d 25 (Ky. 2017)
Opinion of the Court by Justice Keller. Minton, C.J.; Cunningham, Hughes,
Keller, and Wright, JJ., concur. Venters, J., dissents by separate opinion.
VanMeter, J., not sitting. Harrell obtained a credit card from Citibank and had an
outstanding balance of $1,472.58 when she defaulted. On January 18, 2011,
Citibank "charged off" Harrell's debt, and, in compliance with federal law, stopped
sending Harrell statements and stopped adding interest to her account. In
November 2011, Citibank sold Harrell's debt to Pilot Receivables Management,
which assigned the right to collect the debt to Unifund. Unifund filed an action to
collect the balance of the debt Harrell owed to Citibank plus statutory interest
from the date Citibank charged off the debt. Harrell filed a counter-claim alleging
the Unifund violated the Fair Debt Collections Practices Act (FDCPA) by
attempting to collect interest from and after the date Citibank had charged off the
debt. The circuit court dismissed Harrell's action finding that Unifund had not
violated the FDCPA. The Court of Appeals reversed.
The Supreme Court affirmed the Court of Appeals. In doing so, the Court first
analyzed KRS 360.010(1), determining that the statute creates a default interest
rate if the parties have not contractually agreed to a different rate. When Citibank
and Harrell agreed to a different interest rate, the provisions of KRS 360.010(1)
no longer applied, which meant that Citibank had effectively waived the right to
collect statutory interest. The Court then noted that Citibank, by charging off
Harrell's debt, had ceded the right to charge her additional interest under the
contract. The Court held that Unifund, as Citibank's ultimate assignee, had no
more rights than Citibank; therefore, because Citibank was foreclosed from
charging Harrell either statutory or contractual interest, Unifund was also. Finally,
the Court held that Harrell had alleged sufficient facts, i.e. that Unifund was
attempting to unlawfully collect interest, to go forward with her FDCPA claim.
Therefore, the Court remanded to the circuit court for reinstatement of Harrell's
claim. In his dissent, Justice Venters stated that both Citibank and Unifund
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retained the right to charge statutory pre-judgment interest despite Citibank's
charge-off of Harrell's debt.
XI.

CRIMINAL LAW
A.

Commonwealth v. Rank, 494 S.W.3d 476 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.;
Cunningham, Hughes, and Noble, JJ., concur. Keller and Wright, JJ.,
concur in result only. Criminal Appeal, Discretionary Review Granted.
Questions presented: Whether the trial court erred by not conducting an
evidentiary hearing pursuant to Rank's RCr 11.42 motion. Held: The trial
court erred by not conducting an RCr 11.42 evidentiary hearing as to
whether Rank's counsel failed to investigate and advise him of an EED
(extreme emotional disturbance) defense. The trial court did not err by
not conducting an RCr 11.42 evidentiary hearing on Rank's claims that
his counsel's performance was constitutionally ineffective due to a conflict
of interest, the failure to file a formal discovery motion, the failure to follow
proper procedure when moving the Court to allow the deposition of the
victim, the failure to assist him in posting bond and breaching the fiduciary
duty, the failure to accurately advise him of the probation and parole
eligibility associated with his guilty plea, and failing to present effective
mitigating evidence at his sentencing hearing.

B.

Cassetty v. Commonwealth, 495 S.W.3d 129 (Ky. 2016)
Opinion of the Court by Justice Noble. All sitting; all concur. The Appellant
moved for the trial judge to recuse from diversion-revocation proceedings.
The judge denied the motion, held the revocation hearing, and revoked
the Appellant's diversion. The Appellant then submitted his notice of
appeal, identifying only the court's order denying the motion to recuse as
the matter being appealed. After filing that notice, the trial court
sentenced the Appellant and entered final judgment reflecting that
sentence. At the Court of Appeals, the Appellant argued that the refusal
to recuse was error, but that court declined to address the merits of this
claim because the appeal was taken from the interlocutory order denying
recusal and not the final judgment. The Appellant sought discretionary
review by the Kentucky Supreme Court, claiming that the rule of
substantial compliance should permit his appeal to go forward. The
Supreme Court granted review and affirmed, holding that a notice of
appeal naming only an order denying a motion to recuse, rather than a
final judgment, is fatally defective and cannot be salvaged by either the
substantial-compliance rule or its subsidiary rule of relation forward.
Because the defective notice of appeal thus failed to invoke the
jurisdiction of the appellate court, the attempted appeal should be
dismissed.

C.

Russell v. Commonwealth, 495 S.W.3d 680 (Ky. 2016)
Opinion of the Court by Justice Noble. All sitting. Minton, C.J.; Hughes,
Keller, Venters, and Wright, J.J., concur. Cunningham, J., concurs in
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result by separate opinion. After entering a guilty plea, the Appellant
mailed a letter to the trial judge complaining about the effectiveness of his
counsel and the length of the sentence that he agreed to. The letter did
not, however, ask for any specific relief, such as the setting aside of his
plea. On appeal, the Supreme Court held that the Appellant's letter could
not be construed as a pro se motion to withdraw his guilty plea under CR
8.10 because, by not expressly asking for any relief, it failed to "set forth
the relief or order sought" as required under CR 8.14. The Court was
clear that although pro se litigants are not held to the same standards as
counsel, they must still ask for what they want for such a communication
to be treated as a motion.
D.

McDaniel v. Commonwealth, 495 S.W.3d 115 (Ky. 2016)
Opinion of the Court by Justice Hughes. All sitting; all concur. Convicted
felony sex offenders brought separate pro se, post-conviction motions in
their respective trial courts seeking to "amend" their sentences by having
the conditional discharge provisions removed. When the trial courts
denied the motions, the Court of Appeals consolidated the cases and, in
the course of affirming the trial court rulings, re-characterized the initial
motions as having been brought pursuant to RCr 11.42 and upheld the
constitutionality of KRS 532.043(5) – the conditional discharge statute –
although none of the original motions in the trial courts had raised that
issue. Affirming the denial of the original motions, the Supreme Court
disapproved and "vacated" the Court of Appeals' re-characterization of
the pro se motions as RCr 11.42 motions as well as its premature
consideration of the conditional discharge statute's validity.

E.

Sheets v. Commonwealth, 495 S.W.3d 654 (Ky. 2016)
Opinion of the Court by Justice Wright. All sitting. Minton, C.J.;
Cunningham, Hughes, Keller, and Venters, JJ., concur. Noble, J.,
concurring in part, dissenting in part by separate opinion. Appellant, Kyle
Sheets, was convicted of first-degree sexual abuse and two counts of
first-degree sodomy. In a separate trial with a separate jury, he was
convicted of possession of a handgun by a convicted felon. Sheets was
sentenced in accordance with the juries' recommendations to ten years'
imprisonment for the sexual-abuse conviction, forty years' for each
sodomy conviction, and six years' for the handgun conviction, all to run
consecutively, subject to the statutory maximum aggregate sentence of
seventy years. Sheets appealed to the Kentucky Supreme Court as a
matter of right, Ky. Const. §110(2)(b), and raised the following allegations
of error: (1) the trial court erred when it failed to grant his motions for
directed verdicts of acquittal; (2) the trial court violated his right to be free
from double jeopardy; (3) the trial court violated his right to a unanimous
verdict; (4) the Commonwealth erred when it introduced irrelevant
evidence of legal sexual acts between Sheets and his wife; (5) the
Commonwealth erred when it alleged Sheets' defense attorney acted
immorally or illegally by investigating the allegations; (6) one of the
Commonwealth's witnesses gave improper testimony on cross
examination; (7) the trial court erred by failing to conduct an in camera
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review of Sheets' alleged victim's psychological counseling records; and
(8) the trial court erred when it included an instruction on a definition of
"constructive possession" on his possession-of-a-handgun-by-aconvicted-felon charge.
The Supreme Court did not have jurisdiction to review the possession-ofa-handgun-by-a-convicted-felon conviction and sentence on direct
appeal, as the sentence for that conviction was for less than twenty years'
imprisonment. Thus, the Court did not address Sheets' final claim of error.
As to his other claims, the court affirmed all of Sheets' convictions and
their corresponding sentences with the exception of one count of sodomy.
As to that count, the Court pointed to Johnson v. Commonwealth, 405
S.W.3d 439, 449 (Ky. 2013), which held that a defendant's right to a
unanimous verdict is violated by "a general jury verdict based on an
instruction including two or more separate instances of a criminal offense,
whether explicitly stated in the instruction or based on the proof." In this
case, the Court held that the instructions for sodomy did not provide any
specifics about the events surrounding the charged conduct, even though
the victim testified to more than one occasion of this particular type of
abuse. Rather, the instructions merely provided a four-year time span
during which the events could have taken place. Because the jury
instructions neither directed the jury to one such instance, nor did they
otherwise specify on the verdict form that the jury unanimously based its
ruling on a particular instance of abuse, the Court held this specifically ran
afoul of its precedent in Johnson. Therefore, the Court reversed one of
Sheets' sodomy convictions on these grounds.
F.

Jenkins v. Commonwealth, 496 S.W.3d 435 (Ky. 2016).
Opinion of the Court by Justice Hughes. All sitting. Minton, C.J.; Keller,
Noble and Wright, JJ., concur. Cunningham, J., dissents by separate
opinion in which Venters, J., joins. Venters, J., dissents by separate
opinion in which Cunningham, J., joins. Defendant was convicted of firstdegree rape and first-degree sodomy, both by forcible compulsion. He
was sentenced to twenty years' imprisonment for each offense with the
sentences to be served consecutively. Affirming in part and reversing in
part, the Kentucky Supreme Court upheld the rape conviction, rejecting
claims that force had not been proven, that evidence of prior bad acts and
of a post-polygraph interview had been erroneously introduced, and that
the Court had erroneously denied the defendant's request for a sexual
misconduct jury instruction. The Court reversed the sodomy conviction
because, although that offense had been sufficiently proved, the pertinent
jury instruction was duplicitous and thus gave rise to a unanimous-jury
violation.

G.

Howard v. Commonwealth, 496 S.W.3d 471 (Ky. 2016).
Opinion of the Court by Chief Justice Minton. All sitting; all concur.
Following an open guilty plea, Howard was sentenced to ten years'
imprisonment and a $1,000 fine for trafficking in a controlled substance.
He challenged the trial court's ability to impose the statutory-maximum
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penalty. The Court unanimously reaffirmed that matters of sentencing are
ultimately committed to the trial court's discretion. There was ample
evidence supporting the trial court's decision to impose the maximum
penalty on Howard. Furthermore, the Court held that the maximum
sentence was not unconstitutional under the Double Jeopardy Clause of
the Fifth Amendment or the Cruel and Unusual Punishment Clause of the
Eighth Amendment.
H.

Commonwealth v. Tapp, 497 S.W.3d 239 (Ky. 2016)
Opinion of the Court by Justice Keller. Minton, C.J.; Hughes, Keller and
Noble, JJ., concur. Wright, J., dissents by separate opinion in which
Cunningham and Venters, JJ., join. Tapp pled guilty to several drug
related offenses and the court sentenced him to one year in prison,
probated for one year. The Commonwealth moved to revoke Tapp's
probation five days before its expiration, and the court issued an arrest
warrant. Tapp was arrested two days before the expiration of his
probation and brought before the court one week later, when the court
scheduled a revocation hearing. That hearing took place ten days after
the probationary period expired. Following the hearing, the court revoked
Tapp's probation, and he appealed arguing that the probationary period
had expired prior to the revocation hearing. The Court of Appeals
reversed, finding that, while a pending warrant can extend the
probationary period, Tapp's warrant was no longer pending when it was
served. The Supreme Court took discretionary review to determine when
a warrant is no longer pending.
The majority of a divided court determined that a warrant serves two
purposes: arresting a defendant and bringing that defendant before the
court. Because there are two purposes, a warrant remains pending until
both purposes are fulfilled. In this case, the warrant remained pending
until Tapp's first post-arrest court appearance. The majority then held
that, under KRS 533.020(4) and 533.050(2), a court may temporarily
extend the period of probation until the court's next available criminal
docket or as soon thereafter as practical. However, the Court must have
probable cause to believe a violation has occurred in order to make this
extension. Because the trial court did not extend Tapp's probationary
period at the initial appearance, it lost the ability to revoke his probation.
The dissent stated that a warrant remains pending until such time as the
proceeding in which it is issued has concluded.

I.

Abukar v. Commonwealth, 497 S.W.3d 231 (Ky. 2016)
Opinion by Justice Venters. All sitting. All concur. Appellant, an American
citizen and native of Somalia, was convicted of first-degree rape. Despite
Appellant's early requests for a Somali-English interpreter to assist at trial,
the trial court declined to provide an interpreter. The Court of Appeals
reversed the judgment on the basis that the trial court's failure to provide
Appellant with an interpreter violated KRS 30A.410. On discretionary
review, the Supreme Court reversed the Court of Appeals and held: 1) for
purposes of KRS 30A.410(1)(b), a person who "cannot communicate in
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English" means a person whose deficiency in English language skills of
either comprehension or expression is such that he or she is unable to
understand the nature and consequences of the court proceeding or is
unable to participate rationally and coherently in the proceeding; 2) the
trial court properly acted within its discretion when it denied Appellant's
request for an interpreter. The trial court's factual finding that Appellant
was proficient in English to the extent that he was able to understand the
proceedings without substantial prejudice was supported by substantial
evidence.
J.

Murphy v. Commonwealth, 500 S.W.3d 827 (Ky. 2016)
Opinion of the Court by Justice Noble. All sitting; all concur. The Appellant
was adjudicated a juvenile delinquent for a sex offense in Michigan.
Under the laws of Michigan, he was required to register as a sex offender,
but he would not have been required to register in Kentucky had the
original offense and adjudication occurred here. He later moved to
Kentucky and faced criminal charges for failing to register under the
Kentucky Sex Offender Registration Act. He entered a conditional guilty
plea and appealed whether he was required to register under the Act. The
Kentucky Supreme Court held that he was. The plain language of KRS
17.510(7) controlled. The Appellant, having been required to register as a
sex offender in Michigan under that state's laws, was "a person…
required to register under… the laws of another state." KRS 17.510(7).
Thus, upon relocating to Kentucky, the statute was unambiguous in
requiring that he "comply with the registration requirement of [KRS
17.510]." Id.

K.

Pursley v. Commonwealth, 500 S.W.3d 807 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting; all concur. After
initially waiving formal indictment and agreeing to proceed by information
on charges of second degree burglary, defendant pled guilty and was
convicted of four counts of third degree burglary. Issues presented:
Whether the defendant's consent to proceed by information upon charges
of second degree burglary deprived the trial court of jurisdiction to amend
the charges to third degree burglary without the intervention of a grand
jury indictment. Held: (1) prosecution of a criminal charge cannot proceed
by information unless the defendant has waived the right to a grand jury
indictment; and (2) a trial court acquiring jurisdiction of a case by
information has the same authority as when jurisdiction is acquired by
indictment. Pursuant to RCr 6.16 ("The court may permit an indictment,
information, complaint or citation to be amended any time before verdict
or finding if no additional or different offense is charged and if substantial
rights of the defendant are not prejudiced. . . .") the defendant's consent
to proceed by information on charges of second degree burglary vested
the Court with jurisdiction to amend the charge to any third degree
burglary or any other charge that might reasonably have been derived
from the conduct underlying the second degree burglary charges.
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L.

Crutcher v. Commonwealth, 500 S.W.3d 811 (Ky. 2016)
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.;
Cunningham, Hughes, and Noble, JJ., concur. Venters, J., concurs by
separate opinion in which Keller and Wright, JJ., join. Anthony Crutcher
was convicted on first-degree robbery and PFO-1 and sentenced to thirtyfive years' imprisonment. On appeal, Crutcher argued that his right to
public trial was violated when the trial court cleared the courtroom during
one witness's testimony. He also objected to the use of a photo lineup.
Writing for the Court, Chief Justice Minton concluded that Crutcher's right
to public trial under both the U.S. Constitution and the Kentucky
Constitution was not violated because he failed to object to the closing of
the courtroom. Relying on Supreme Court and other federal precedent,
the court determined that a defendant may waive his right to public trial
under the Sixth Amendment absent knowing and voluntary waiver. The
Court also determined that the photo lineup was not unduly suggestive.

M.

Elam v. Commonwealth, 500 S.W.3d 818 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting; all concur. Defendant
was convicted of fifteen counts of first degree sodomy, thirteen counts of
first degree sexual abuse, and two counts of witness tampering. Issues
presented: (1) Whether trial court erred when it refused to sever the trial
of numerous sexual crimes relating to one victim from two similar charges
against a second victim, and whether trial court erred by consolidating the
trial of witness tampering charges with the trial of the sexual offenses; (2)
Whether the multiple jury instructions on similar offenses deprived
defendant of a unanimous jury verdict; (3) Whether multiple identical
counts of indictment deprived defendant of a fair trial. Held: (1) Joinder of
all the sexual charges with the tampering with witness charges was
proper because a logical nexus existed to link the sexual offenses with
the charges of tampering with witnesses; sexual crimes were properly
joined in indictment and tried together because the crimes against the two
different victims were substantially similar in nature and character to
qualify for joinder, and joinder of the offenses in this instance was not
otherwise unduly prejudicial. (2) Trial court's jury instructions carefully
differentiated among multiple charges of sodomy and sexual abuse so as
to avoid any possibility that jurors were not unanimous in their
convictions.

N.

Cunningham v. Commonwealth, 501 S.W.3d 414 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.; Hughes,
Keller, Noble, and Wright, JJ., concur. Cunningham, J., dissents by
separate opinion. Questions presented: Whether the trial court erred by
(1) allowing the prosecutor to impeach defendant with his pre-trial silence
about his alibi; (2) denying a directed verdict on the theft and burglary
charges; (3) allowing prejudicial victim impact evidence during the guilt
phase of the trial; and (4) allowing impermissible hearsay testimony of a
detective that an anonymous tip led police to defendant.
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Held: (1) Defendant was improperly impeached about his failure to tell
police about his alibi before trial. KRE 801A(b)(2) permits the use of
adoptive admissions, a form of inconsistent prior statements, for
impeachment purposes. Silence (including the failure to mention an alibi)
qualifies as an adoptive admission when the silence manifests one's
adoption of, or a belief in, another person's statement. Thus, silence,
including the failure to state a fact under circumstances in which one
would naturally assert the fact, may be used for impeachment. To apply
the rule, the factual predicate for reliance upon KRE 801A(b)(2), and
Jenkins v. Anderson, 447 U.S. 231 (1980), must be present – the
witness's silence must be in response to a statement that would naturally
motivate the witness to speak. Here, nothing in the record indicated that
police made any accusatory or incriminating remarks to defendant that
would have naturally motivated him to assert his whereabouts at the time
of the crime; (2) Defendant was not entitled to a directed verdict of
acquittal on the theft charge based upon his claim that he owned the
allegedly stolen item and could not be found guilty of stealing his own
property. Contrary evidence was sufficient for the jury to find that
defendant had transferred ownership to the victim of the alleged theft; (3)
Victim's lack of insurance to replace stolen property was irrelevant to
issue of defendant's guilt and should not have been admitted; (4) The
alleged error of allowing impermissible hearsay testimony of a detective
was not preserved. It is an issue for the trial court to address if it should
arise at retrial.
O.

Commonwealth v. Guernsey, 501 S.W.3d 884 (Ky. 2016)
Opinion of the Court by Justice Hughes. All sitting; all concur. The Fayette
Circuit Court issued a pretrial order excluding the death penalty as
disproportionate. Subsequently, the Commonwealth filed an interlocutory
appeal in the Court of Appeals and the Supreme Court accepted transfer.
The Court vacated the circuit court's order after determining that the
circuit court erred in excluding the death penalty as a disproportionate
penalty prior to trial. First, the circuit court erred in conducting a
comparative proportionality review. Based on the clear language of KRS
532.075, comparative proportionality analysis is a statutory function
reserved solely to the Supreme Court. Second, while the circuit court has
the authority to conduct an inherent pro-portionality review, the exercise
of that authority is only proper once the Commonwealth has had the
opportunity to present all of its evidence at trial. Accordingly, the Court
vacated the circuit court's order.

P.

Goben v. Commonwealth, 503 S.W.3d 890 (Ky. 2016)
Opinion of the Court by Justice Hughes. All sitting; all concur. Defendant
was convicted of manufacturing methamphetamine and first-degree
trafficking in a controlled substance (methampheta-mine). He was
sentenced as a first-degree persistent felony offender to, respectively, life
in prison and twenty years. Affirming both the convictions and sentences,
the Kentucky Supreme Court unanimously rejected claims that pre-trial
delays resulted in constitutional and statutory speedy-trial violations, that
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police officers made an illegal search of the defendant's residence, that
"investigative hearsay" during a police officer's testimony rendered the
trial unfair, that testimony concerning the defendant's firearms rendered
the trial manifestly unjust, and that testimony during the penalty phase
concerning the defendant's not-yet-final prior conviction for similar
offenses was an excessive response to the defendant's having "opened
the door." The case was remanded for correction of the judgment to
reflect that the twenty-year sentence runs concurrently with the life
sentence.
Q.

Burke v. Commonwealth, 506 S.W.3d 307 (Ky. 2016)
Opinion of the Court by Justice Keller. All sitting; all concur. Burke was
convicted of several counts of assault arising from an altercation, perhaps
best described as a melee. The melee began when a car that Burke was
riding in backed out of a parking space, and several female pedestrians
behind the car hit the trunk with their hands to warn the driver. The
passengers and driver took exception to this and began yelling at the
women, using language disparaging what they perceived to be the
women's sexual orientation. Burke and another passenger struck and
kicked one of the women and a crowd gathered. Burke testified that he
was only trying to defend himself. He sliced several members of the
crowd with a knife. Following the jury's guilty verdicts, the trial court found
that Burke's assaults of the woman and the crowd constituted hate
crimes pursuant to KRS 532.023. Burke challenged this finding, among
others, as well as the constitutionality of KRS 532.023. The Court of
Appeals affirmed. The Supreme Court granted discretionary review
primarily to address issues related to KRS 532.023.
The Supreme Court affirmed in part and reversed in part. In doing so, the
court held that the statute is constitutional, both as written and as applied
to Burke. The statute does not impose any greater penalty; it merely
permits the trial court to consider the hate-crime designation in
determining probation eligibility and the parole board to consider it in
determining parole eligibility. Therefore, the statute has no direct impact
on any constitutionally protected rights. Furthermore, the lack of notice to
Burke that the Commonwealth would seek a hate-crime designation and
the lack of a jury finding of that designation did not render the statute
unconstitutional as applied. Finally, the Court concluded that there was
sufficient evidence that Burke intentionally attacked the woman based on
his perception of her sexual orientation.
However, there was no
evidence that his attack of the crowd members was so motivated.
Therefore, the Court affirmed the hate-crime designation as to the assault
of the woman but reversed the hate-crime designation as to Burke's
assaults on the crowd members.

R.

Hammond v. Commonwealth, 504 S.W.3d 44 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting; all concur. Criminal
appeal. Questions presented: 1) Whether Appellant was denied a fair trial
by the presence of courtroom spectators wearing t-shirts expressing
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sympathy for the victim; 2) Whether the first degree assault charge should
have been dismissed because it merged into either the murder charge or
the robbery charge; 3) Whether the trial court abused its discretion by
failing to excuse four jurors for cause; 4) Whether the trial court abused
its discretion by denying Appellant's request for a voluntary intoxication
instruction; 5) Whether the trial abused its discretion by denying
defendant's request for a duress instruction. Held: (1) the trial court
properly denied Appellant's claim that he was denied a fair trial by the
presence of spectators wearing t-shirts sympathetic to the victim because
the Appellant failed to show that any jurors were exposed to the message
or were even aware of their presence, and because the trial court
specifically found that the t-shirts did not create "an intimidating
environment for the jury." (2) Assault charge was merged into the murder
charge because the evidence at trial established that the only serious
physical injury suffered by the victim to sustain the assault charge was
the same fatal injury that supported the homicide conviction, and
therefore the assault conviction was reversed as a double jeopardy
violation pursuant to Shouse v. Commonwealth, 481 S.W.3d 480 (Ky.
2015) ("[W]here a serious physical injury results in death, a person cannot
be convicted of both assault and homicide; the assault merges into the
homicide."). (3) The trial court did not abuse its discretion by denying
defendant's motion to dismiss four jurors for cause where the challenged
jurors satisfactorily demonstrated their impartiality. (4) The trial court did
not abuse its discretion by denying defendant's request for a voluntary
intoxication instruction because evidence showed that his drug use at the
time of the crime did not render him so intoxicated so as to equate with
insanity. (5) The trial court did not abuse its discretion by denying
Appellant's request for a duress instruction because the evidence showed
at least two occasions during the course of events that Appellant could
have extricated himself from crimes.
S.

Newkirk v. Commonwealth, 505 S.W.3d 770 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.; Hughes,
Noble and Wright, JJ., concur. Cunningham, J., concurs by separate
opinion in which Keller, J., joins. Criminal Appeal. Question presented:
Whether the Commonwealth can appeal interlocutory rulings after its own
voluntary motion to dismiss the action is granted by the trial court. Held:
The Commonwealth has no right to appeal an order of dismissal which it
voluntarily requests. It is well-settled that one may only seek appellate
review of an involuntary adverse judgment. Even if the trial court's
interlocutory rulings were erroneous, the Commonwealth, as the party
consenting to the judgment, is presumed to have waived all errors, except
those going to the court's jurisdiction. Once the trial court dismisses a
case at the Commonwealth's request, the indictment pending against the
defendant is dismissed and the litigation is terminated, rendering
underlying issues moot.
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T.

Lamb v. Commonwealth, 510 S.W.3d 316 (Ky. 2017)
Opinion of the Court by Justice Venters. All sitting; all concur. Criminal
Direct Appeal. Questions presented: Whether the trial court erred by: (1)
allowing Lamb to waive counsel in favor of self-representation; (2) failing
to suppress evidence from an illegal search; (3) allowing entry of
improper character evidence; (4) denying a directed verdict; and (5)
allowing Lamb's sentence to be enhanced as a subsequent offender.
Held: (1) The trial court adequately cautioned Lamb so that he had an
appropriate understanding of the dangers of self-representation and
properly determined that Lamb had waived his right to counsel. (2) Under
the collective knowledge doctrine, the arresting officer had probable
cause to stop and arrest Lamb for drug trafficking. The trial court properly
declined to suppress evidence obtained as a result of the search of
Lamb's person as the search was incident to a lawful arrest. (3) Entry of
evidence that a confidential informant's work resulted in convictions, if
error, was not readily apparent error. Given the informant's and
detectives' testimony about the controlled drug buy between the informant
and Lamb, there was no substantial probability that the outcome of the
case would have been different if the trial court had intervened sua
sponte to reject the portion of the testimony at issue. Lamb was not
entitled to relief under RCr 10.26. (4) Substantial evidence including a
video recording of the illegal transaction, supported the charge, such that
a reasonable jury could reasonably find Lamb guilty of the charge of first
degree trafficking. Therefore, Lamb was not entitled to a directed verdict.
(5) Lamb's challenge to the constitutionality of KRS 218A.010(41)
because it enhances subsequent convictions for drug trafficking no matter
how far in time they are removed from the defendant's previous conviction
failed. The legislature may, as it deems proper, impose restrictions on the
remoteness of prior offenses for the purposes of enhanced sentencing.
Lamb did not meet the burden of showing KRS 218A.010(41) clearly,
completely, and unequivocally violates the constitution. The trial court did
not err by allowing Lamb's sentence to be enhanced as a subsequent
offender.

U.

Cobb v. Commonwealth, 509 S.W.3d 705 (Ky. 2017)
Opinion of the Court by Justice Wright. All sitting; all concur. A police
officer on patrol spotted a car that he followed, believing the driver – who
would turn out to be the Appellant – to be a man he had recently arrested
for driving on a suspended license. After the driver parked in a driveway
and exited his vehicle, the officer approached. The name the driver gave
was not the person whom the officer had previously arrested, so the
officer let him go. The driver then entered a house that was not the one in
whose driveway he had parked. The officer then checked the name the
driver had given him against police records and discovered that the driver
did not match the picture associated with that name. When the officer
then confronted the driver with the photo, he admitted that he had given
the wrong name and gave his true name. He was indeed the person
whom the officer had previously arrested for driving on a suspended
license. After determining that the Appellant's license was still suspended,
1-44

the officer arrested him. In the meantime, a neighbor informed the officer
that she took care of the elderly man in whose driveway the Appellant had
parked. According to the neighbor, the Appellant neither lived at that
residence nor had permission to park in its driveway. Based on this
information, the officer seized the vehicle, called a tow truck, and
searched the vehicle before it was towed, as was department policy. The
search uncovered incriminating evidence. The Appellant was charged
with various crimes based on that search, and he moved to suppress the
evidence found in his vehicle. After that motion was denied, he pleaded
guilty to the charges but conditioned his plea on retaining his right to
appeal the denial of his motion. The Court of Appeals affirmed.
After granting discretionary review, this Court also affirmed. In doing so,
the Court agreed that the arresting officer's testimony constituted
substantial evidence supporting the trial court's factual findings that the
police department had a standard policy of conducting inventory searches
on vehicles before they are towed away, and that the Appellant had
parked his vehicle in a place it did not belong. The Court further held that
the warrantless seizure and search of the Appellant's vehicle was
reasonable and lawful under the circumstances.
V.

Murphy v. Commonwealth, 509 S.W.3d 34 (Ky. 2017)
Opinion of the Court by Justice Hughes. All sitting. Minton, C.J.;
Cunningham, Keller, VanMeter, and Venters, JJ., concur. Cunningham,
J., concurs by separate opinion. Wright, J., concurs in result only by
separate opinion. Following his conviction for first-degree sodomy, firstdegree sexual abuse, and use of a minor in a sexual performance,
Murphy was sentenced to 30 years' imprisonment. The court reversed
Murphy's convictions for first-degree sodomy and first-degree sexual
abuse due to the Commonwealth's failure to prove the element of forcible
compulsion. Specifically, Murphy's threat to use black magic to erase his
victim's mind did not satisfy the "physical" elements of forcible compulsion
nor was that threat made in the requisite temporal proximity to the
charged offenses. Murphy's remaining appellate claims were meritless
and therefore the court affirmed his conviction for use of a minor in a
sexual performance.

W.

Samuels v. Commonwealth, 512 S.W.3d 709 (Ky. 2017)
Opinion of the Court by Justice Cunningham. All sitting. Minton, C.J.;
Cunningham, Hughes, Keller, VanMeter, Venters, and Wright, JJ.,
concur. Hughes, J., concurs by separate opinion in which Minton, C.J.,
and VanMeter, J., join. Wright, J., concurs by separate opinion in which
Keller, J., joins. Appellant was charged with second-degree assault after
a jailhouse brawl. A public defender from the Paducah Trial Office was
appointed to represent Appellant. Prior to trial, the Appellant's counsel
advised him that another public defender from the Paducah Trial Office
was representing the victim of the crime in an unrelated matter. Appellant
refused to sign a conflict of interest waiver and requested the trial court to
appoint new counsel. The trial court could not find the existence a conflict
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of interest and denied Appellant's request for new counsel. Appellant was
ultimately found guilty and sentenced to a ten-year term of imprisonment.
On appeal, the Court of Appeals affirmed the trial court's determination,
concluding that Appellant was not denied his Sixth Amendment right to
conflict-free counsel. The Court affirmed the Court of Appeals and held
that in order to show a conflict of interest, Appellant was required to prove
more than his attorney's employment within the same public advocacy
trial office as the victim's attorney. To hold otherwise would create a per
se Sixth Amendment violation any time a criminal defendant is
represented by a public defender who works in the same office as
another public defender who happens to represent interests adverse to
the defendant's, even on unrelated matters. Thusly, as the court held, a
public defender's conflict of interest is not necessarily imputed to all other
public defenders.
X.

Wells v. Commonwealth, 512 S.W.3d 720 (Ky. 2017)
Opinion of the Court by Justice Wright. All sitting; all concur. The
Appellant pleaded guilty conditionally to various sex-related offenses,
reserving his right to appeal the trial court's denial of his motion to
suppress his confession. He argued that the confession he gave police
should have been suppressed because he was never read his Miranda
rights. The Supreme Court disagreed and affirmed his conviction. In doing
so, the court held that the Appellant was not in custody at the time he
spoke to police about the offenses – although he had been initially placed
in a holding cell, he was removed before questioning began; he was
never handcuffed or otherwise physically restrained during questioning;
and he was told he was free to end the interview and leave at any point,
and that police would give him a ride home. Since the Appellant was not
in custody at the time he confessed to police, the Miranda warnings were
not required, and the failure to give them did not require suppression.

Y.

King v. Commonwealth, 2015-SC-000386-MR, 2017 WL 1102823 (Ky.
Mar. 23, 2017)
Opinion of the Court by Justice Wright. All sitting; all concur. The
Appellant was convicted of second-degree assault, fourth-degree assault,
first-degree wanton endangerment, and third-degree arson. He claimed
that the trial court erred in refusing to affirmatively instruct the jury on his
voluntary-intoxication defense under KRS 501.080(1). The Supreme
Court agreed that the evidence sufficed to entitle him to that instruction.
But it affirmed his fourth-degree assault, wanton endangerment, and
arson convictions because those offenses required wanton mental states,
and voluntary intoxication is not a defense to wanton crimes. Because
second-degree assault requires an intentional mental state, the court held
that the failure to give a voluntary-intoxication instruction was reversible
error as to that conviction.
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Z.

Gullet v. Commonwealth, 2016-SC-000242-MR, 2017 WL 1102827 (Ky.
Mar. 23, 2017)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.;
Cunningham, Hughes, Keller, and Wright, JJ., concur. VanMeter, J.,
concurs in result only. Criminal Direct Appeal. Questions presented:
Whether (1) Gullett was entitled to a new trial because a juror withheld
material information; (2) a directed verdict should have been granted; 3)
the jury instructions resulted in a unanimous verdict violation; and 4) the
trial court erroneously permitted the introduction of prior bad act evidence.
Held: (1) Gullett is entitled to a new trial based upon juror misconduct.
Despite being asked on the juror qualification form and despite several
questions during voir dire, the juror failed to inform the court and trial
counsel that she had a brother, a sister, and a nephew who had been, or
were being, prosecuted on felony charges. As a result of the juror's failure
to provide truthful answers to these questions, Gullett was unable to
inquire further to determine if grounds existed to exercise a for-cause
challenge, or to determine whether to exercise a peremptory challenge.
The Supreme Court held that the test for obtaining a new trial based upon
juror mendacity is not limited to showing that the juror's honest answer
would have provide a valid basis of a challenge for cause, as set forth in
McDonough Power Equipment, Inc. v. Greenwood, 464 U.S. 548 (1984)
and Brown v. Commonwealth, 174 S.W.3d 421, 430 (Ky. 2005). The test
may also be satisfied by showing that the juror's dishonesty prevented
inquiry into a critical subject that may have exposed a disqualifying bias
or prejudice. (2) The victim's testimony provided sufficient evidence to
overcome Gullett's motion for a directed verdict. (3) Because the jury
instructions did not distinguish the particular acts for which Appellant was
charged, court could be assured that the jury verdicts were unanimous.
Upon retrial, the jury instructions must be drafted to assure jury unanimity
by adequate differentiation of the facts underlying the charges. (4) The
trial court did not err when allowing into evidence the victim's testimony
regarding an uncharged act of sodomy. The testimony was relevant to
prove the motive and intent of the act charged, falling within the KRE
404(b) exception.

AA.

Pace v. Commonwealth, 2015-SC-000399-DG, 2017 WL 1102824 (Ky.
Mar. 23, 2017)
Opinion of the Court by Justice Cunningham. All sitting; all concur.
Officers surveilled an apartment complex in response to possible violence
in the area. While sweeping the back area of the apartment complex,
officers walked within the enclosed back patio of Appellants' apartment.
From their vantage point, officers observed marijuana baggies on the
inside table. Without obtaining a warrant, officers subsequently entered
Appellants' apartment to conduct a search. Officers discovered a small
marijuana grow operation and paraphernalia. Officers halted the search
and obtained Appellants' consents, after which law enforcement seized
the evidence. Appellants filed motions challenging the legality of the
search and to suppress the evidence obtained. On appeal, the Court held
that the initial search was illegal for the following reasons: (1) the
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protective sweep exception to the warrant requirement was inapplicable
since no arrests were made in or near the apartment; (2) officers could
not invoke the emergency aid exception to the warrant requirement
because there was no indication that someone was injured within the
apartment; (3) the plain view doctrine cannot justify the officers'
warrantless entry and search, as the exception only applies to
warrantless seizures. In regards to the seizure which occurred after
officers obtained Appellants' consents, the court held that the consents
were invalid since officers obtained the consents by exploiting the fact
that they viewed the marijuana baggies. As the Court explained, officers
were within the curtilage of the home when they viewed the marijuana
baggies and were therefore at an unlawful vantage point. Moreover,
officers were not permitted to invade this curtilage to conduct a knock and
talk.
BB.

Murrell v. Bottom, 2016-SC-000076, 2017 WL 1102852 (Ky. Mar. 23,
2017)
Opinion of the Court by Justice Cunningham. All sitting; all concur. In
2015, the Appellant, then prisoner at the Northpoint Training Center, filed
a petition for writ of habeas corpus in the Boyle Circuit Court against the
Warden Don Bottom. Previously in 1993, Jefferson Circuit Court
sentenced the Appellant to forty-two years imprisonment for seventeen
counts of robbery, six counts of wanton endangerment of a police officer,
and one count of assault of a police officer and escape. In addition in
1994, the U.S. District Court of Western District of Kentucky sentenced
the Appellant to 152 months' incarceration for single counts of armed
bank robbery, use of a firearm in crime of violence, and carjacking. The
court ordered that he serve his federal sentence immediately succeeding
his state sentence. While in state custody, the Federal Bureau of Prisons
("FBOP") issued a detainer—an order requesting the state prison to
release the prisoner to federal authorities upon release from state
custody—for the Appellant. In January 2001, the Kentucky Parole Board
("KPB") paroled the Appellant to his federal detainer, and he was
transferred to federal custody. In March 2011, FBOP notified the
Kentucky Department of Corrections ("DOC") in writing that it intended to
release the Appellant to a halfway house in Louisville, Ky. He was, then,
released in September 2012 to the halfway house. In October 2013, the
Appellant obtained new criminal charges and, then, the KPB revoked his
parole.
The Appellant filed a petition for writ of habeas corpus in Boyle Circuit
Court. He argued that KPB forfeited jurisdiction over him when they
released him to federal custody. In June 2015, the trial court denied the
Appellant's petition. Afterward, in January 2016, the Kentucky Court of
Appeals affirmed the trial court's decision, citing KRS 439.340(2)—which
states that a prisoner released to a detainer did not constitute as a
relinquishment of jurisdiction. However, the statute could only be applied
retroactively because the language cited was not included in the
language until 2002, a year after KBP released the appellant to federal
custody. The forfeiture rule—the rule that the Appellant argued—
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recognized in Thomas v. Schumaker, 360 S.W.2d 215 (Ky. 1962), was
overruled in 2003 by Commonwealth v. Hale, 96 S,W3d 24, 34 (Ky.
2003). In Hale, the Kentucky Supreme Court held that the forfeiture rule
was an outdated, harsh remedy that lacked reasons to persist. The Hale
Court overruled the forfeiture rule. In March 2017, the Kentucky Supreme
Court, in accordance with its decision in Hale, affirmed the trial court's
decision.
CC.

Rigdon v. Commonwealth, 2015-SC-000689-MR, 2017 WL 1536250 (Ky.
Apr. 27, 2017)
Opinion of the Court by Justice Keller. All sitting; all concur. A Warren
County jury convicted Rigdon of murder, and the trial court sentenced him
to thirty-eight years' imprisonment. Rigdon challenged the trial court's
rulings: ordering increased security during the trial; admitting testimony
regarding the culture of the Iron Horsemen; permitting alleged ex parte
communication between the Commonwealth and the trial court; and
overruling Rigdon's motions for a mistrial. The Supreme Court affirmed
the trial court. The court noted that courtroom security was a matter within
the trial court's discretion and, given that Ridgon was unable to show that
the security measures unduly prejudiced him, the trial court did not abuse
its discretion. As to Rigdon's challenge to admitting testimony regarding
the Iron Horsemen, the court held that the testimony was relevant and did
not unduly prejudice him. As to the alleged ex parte communication, the
court held that the communication was not ex parte and, although it was
improper, the trial court stated that it had not read the communication;
thus, there was no error. The Court did admonish the bar that electronic
communication with trial courts is not advised, but if such communication
is conducted between the parties and the trial court, the trial court must
enter an order expressly allowing such communication, and there must be
a way to verify that the communication was sent and received. Lastly, the
court held that the trial court did not abuse its discretion by denying
Rigdon's motions for a mistrial.

DD.

Commonwealth v. Fugate, 2015-SC-000597-DG, 2017 WL 1538168 (Ky.
Apr. 27, 2017)
Opinion of the Court by Justice Wright. All sitting; all concur. Police
arrested the Appellant for operating a motor vehicle on a DUI-suspended
license. Because it was his third such offense committed within ten years,
he was charged under the enhancement provision in KRS
189A.090(2)(c). He had pleaded guilty in both prior cases without the
assistance of counsel. In this case, he sought to suppress the prior
convictions and challenged their use in enhancing his third offense,
arguing that the two earlier guilty pleas were invalid under Boykin v.
Alabama, 395 U.S. 238 (1969). The trial court addressed and rejected his
Boykin challenge on the merits. The Court of Appeals reversed. The
Supreme Court reversed the Court of Appeals and reinstated the
enhanced conviction, holding: (1) precedent barred the Appellant's
collateral Boykin challenge of his prior convictions being used for
enhancement purposes in this later proceeding; and (2) the Appellant
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validly waived, and so was not completely denied, counsel when he
pleaded guilty to the earlier offenses.
EE.

Commonwealth v. Mitchell, 2015-SC-000021-DG, 2017 WL 1538510 (Ky.
Apr. 27, 2017)
Opinion of the Court by Justice Hughes. All sitting; all concur. Defendant
was convicted of second-degree abuse and first-degree assault-byomission of a mentally handicapped young man, the son of her friend,
with whom she had lived and whose care she had helped provide for
more than twenty years. She was sentenced, respectively, to five and
twelve years in prison. The Court of Appeals reversed and dismissed the
assault conviction on the ground that the defendant's duty to care for the
young man was subsumed by the parent's more fundamental duty.
Reversing the Court of Appeals and remanding to the trial court, the
Supreme Court held that while the Commonwealth had presented
sufficient evidence of a potential crime of omission to avoid dismissal of
the assault charge, its failure to specify the duty the defendant allegedly
breached had rendered the trial of the matter fundamentally unfair so as
to necessitate reversal of the assault conviction and remand for additional
proceedings.

FF.

Zapata v. Commonwealth, 2016-SC-000020-MR, 2017 WL 1536466 (Ky.
Apr. 27, 2017)
Opinion of the Court by Justice Wright. All sitting; all concur. The
Appellant entered an Alford plea to one count of murder, but moved to
withdraw the plea before sentencing and entry of the final judgment. His
motion alleged, among other things, that ineffective assistance of counsel
rendered his plea involuntary. The trial court denied the withdrawal
motion without appointing other counsel or taking evidence. The
Appellant appealed, arguing that he was denied his right to conflict-free
counsel during his prejudgment motion to withdraw his guilty plea. The
Supreme Court agreed, holding that under its recent decision in
Commonwealth v. Tigue, 459 S.W.3d 372 (Ky. 2015), the trial court was
required to appoint the Appellant conflict-free counsel to assist him in
moving to withdraw his allegedly involuntary plea.

XII.

DOMESTIC RELATIONS
A.

Riehle v. Riehle, 504 S.W.3d 7 (Ky. 2016)
Opinion of the Court by Justice Cunningham. All sitting. Minton, C.J.;
Keller, and Venters, JJ., concur. Wright, J., concurs by separate opinion
in which Hughes and Noble, JJ., join. Elmer and Carolyn Riehle have
been married over thirty years. Elmer is now over eighty-eight years of
age. Carolyn is now approximately seventy-two. After a jury trial in 2008,
Elmer was declared incompetent in the Boone District Court. Carolyn was
appointed as his guardian and conservator after Elmer was diagnosed
with Frontal Lobe Dementia. Elmer filed a petition for dissolution of
marriage individually and in his own right. Carolyn filed a responsive
1-50

pleading objecting to the divorce and citing Elmer's profligate wasting of
marital assets by engaging in reckless and ill advised "get rich" schemes.
The trial court dismissed Elmer's petition for dissolution of marriage on
the basis that in Kentucky, a person who has been declared incompetent
cannot bring a legal action in this state. The Court of Appeals affirmed the
dismissal. Both lower courts relied exclusively on the 1943 case of
Johnson v. Johnson, 170 S.W.2d 889 (Ky. 1943). The Supreme Court of
Kentucky granted discretionary review, affirmed the lower courts and held
that, unlike Johnson, this action was not brought by the guardian. It was
brought by the judicially declared incompetent in his own name.
Therefore, the requirements of CR 17.03(1) have not been satisfied.
B.

Barber v. Bradley, 505 S.W.3d 749 (Ky. 2016)
Opinion of the Court by Justice Hughes. All sitting. Minton, C.J.;
Cunningham and Keller, JJ., concur. Noble, J., concurring in part and
dissenting in part by separate opinion in which Venters, J., joins. Wright,
J., concurring in part and dissenting in part by separate opinion. A circuit
court order dividing Barber and Bradley's property pursuant to a divorce
action was affirmed in its entirety by the Court of Appeals. The Supreme
Court affirmed in part, reversed in part and remanded. To finance the
construction of the couple's marital residence, Barber used $246,000 that
he had received from his parents as a gift. While this gift was initially
Barber's non-marital property, his subsequent actions transferred his nonmarital interest in the home to the marital estate as a gift. As such, a
majority of the court concluded that the circuit court did not abuse its
discretion in determining that the equity in the residence was marital
property. Justices Noble, Venters, and Wright dissented from this portion
of the opinion, concluding there was not clear and convincing evidence of
Barber's donative intent. As to the remaining issues, the court
unanimously agreed that the circuit court abused its discretion by
designating all household goods as marital property (when there was
proof to the contrary as to certain items)and further erred in ordering
those items to be divided by means of a random drawing.

C.

Kirilenko v. Kirilenko, 505 S.W.3d 766 (Ky. 2016)
Opinion of the Court by Justice Cunningham. All sitting. Hughes, Keller,
and Wright, JJ., concur. Venter, J., concurs in result only by separate
opinion in which Minton, C.J., and Noble, J., join. Appellant, Kenneth
Kirilenko ("Kenneth"), and Appellee, Cherryl Kirilenko ("Cherryl"), were
married in 1986. During the marriage, they resided in Connecticut, where
Kenneth was employed by the state government until July 1, 2001, when
he retired and began to receive disability benefits from the Connecticut
State Employees Retirement System. Cherryl moved to Kentucky for
employment reasons in 2000, and Kenneth followed soon after his
retirement and disability took effect. Kenneth and Cherryl separated in
2004. Cherryl filed for a dissolution of marriage in Boyle Circuit Court in
2010. The court considered whether the plan benefits were marital
property. In order to resolve this issue, the court first had to determine
whether to apply Connecticut or Kentucky law. The trial court determined
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that because Kentucky was the domicile of both parties at the time of
dissolution Kentucky law, rather than Connecticut law, governed the
classification and distribution of the disputed asset. The Court of Appeals
reversed and concluded that Connecticut has the most significant
relationship to the asset and that the characterization and distribution of
those benefits should be determined under Connecticut law. The
Supreme Court of Kentucky granted discretionary review, reversed the
Court of Appeals and held that the classification and division of property
in dissolution cases is governed by the law of forum – i.e. Kentucky. The
Court remanded for the trial court to consider additional issues.
D.

Weber v. Lambe, 2015-SC-000173-DG, 2017 WL 1102821 (Ky. Mar. 23,
2017)
Opinion of the Court by Justice Keller. All sitting; all concur. The family
court included expenses that were fully or partially attributable to the
parties' children in the unemployed spouse's reasonable expenses when
calculating her maintenance; granted Weber maintenance for nine-years;
determined the amount of maintenance, which did not include Lambe's
projected earnings for 2012; and denied Weber's request that Lambe pay
the entirety of her attorney's fees. The Court of Appeals reversed the
family court as to the inclusion of the children's living expenses in
determination of Weber's expenses, and remanded the duration of
maintenance issue to the family court to determine if nine years was
appropriate. The Court of Appeals affirmed the family court's
determination of the maintenance amount and its decision not to require
Lambe to pay the entirety of Weber's attorney's fees.
The Kentucky Supreme Court affirmed in part and reversed in part. As to
the inclusion of the children's living expenses in determination of Weber's
expenses, the Court noted that KRS 403.200(2)(a) allows the family court
to consider all relevant factors when determining the amount and duration
of a maintenance award. These factors include "[t]he financial resources
of the party seeking maintenance" and her ability to meet her needs
independently, "including the extent to which a provision for support of a
child living with the party includes a sum for that party as custodian;" thus,
the court held that the family court did not err by considering the children's
expenses when determining Weber's maintenance amount. As to the
maintenance award's nine-year duration, the court reversed the Court of
Appeals and affirmed the family court, holding that the family court made
sufficient findings of fact to justify the duration. The Supreme Court
affirmed the Court of Appeals as to the family court's amount of
maintenance and its decision not to require that Lambe pay the entirety of
Weber's attorney's fees, holding that both rulings were within the family
court's discretion.
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XIII.

ELECTION LAW
Hardin v. Montgomery, 495 S.W.3d 686 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting; all concur. After losing an
election for Magoffin County Judge-Executive by twenty-eight votes according to
the officially-tabulated results, Montgomery sued his opponent, Hardin, and the
Magoffin County Board of Elections, alleging voting irregularities and violations of
election statutes. The trial court set aside the election results based upon its
conclusion that numerous violations of election law sufficiently established fraud
and bribery such that neither the contestant nor his opponent could be adjudged
to have been fairly elected. The Court of Appeals affirmed. Question presented:
whether the evidence adequately proved violations of election statutes affecting
the outcome of the election or making it impossible to determine if either
candidate was fairly elected. On discretionary review, the Supreme Court held:
1) election law violations cannot be presumed but must be affirmatively shown by
competent evidence, not only that they existed, but also that they affected the
result to such an extent that it cannot be reasonably determined who was
elected; 2) the burden of proof is on the contestant to show such fraud,
intimidation, bribery, or violence in the election that neither the contestant nor his
opponent can be adjudged to have been fairly elected; 3) setting aside an
election on less than compelling evidence unnecessarily undermines essential
public confidence in election results; 4) a statistical anomaly in absentee voting is
not alone sufficient grounds to set aside an election or to cast out all of the
absentee ballots; 5) failure of election officials to follow statutory directives did
not warrant discarding of all the votes cast at the precinct where evidence failed
to show how such irregularities could have affected election results; 6) where
fraud, intimidations, bribery, illegalities, or voting irregularities are established,
and the effects of such sinister influences can be eliminated allowing the proper
result to be clearly ascertained, it is the duty of the Court to do so, and thereby
sustain the election; but if the court cannot with reasonable certainty determine
who has received a majority of the legal votes, the election should be set aside
and a candidate cannot be declared a victor, unless he can be shown to have
received a majority or plurality of the legal votes cast at the election.

XIV.

EMPLOYMENT LAW
Kentucky Occupational Safety and Health Review Commission v. Estill County
Fiscal Court, 503 S.W.3d 924 (Ky. 2016)
Opinion of the Court by Justice Keller. All sitting; all concur. Mary Smith worked
in the Estill County 911 call center, where employees were permitted to smoke.
Smith developed a smoke-related allergy and had to undergo surgery to alleviate
an allergy-related sinus infection. Because of her issues with smoke in the
workplace, Smith wrote the county judge executive and asked the fiscal court to
ban smoking in the call center. Shortly thereafter, Smith was removed from the
call center's work schedule. Smith then filed a complaint with the Commission
alleging that she had been improperly discharged for filing a complaint with the
judge executive. The Commission determined that Smith had been wrongfully
removed from the work schedule and ordered that she be reinstated with back
pay. The fiscal court appealed to the circuit court, which affirmed. The Court of
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Appeals reversed, holding that the commission and fiscal court improperly relied
on federal regulations. The Court also held that, because neither Kentucky's
statute nor regulation stated that communication to an employer constitutes a
complaint, Smith's letter to the judge executive was not a protected activity. The
Supreme Court reversed. In doing so, the Court held that, although the statute
and regulation were silent as to what constituted a complaint, the interpretation
by the commission was reasonable. Furthermore, the Court noted that neither
the commission nor the circuit court "relied" on federal authority. They merely
cited to that authority as support for their interpretation that "complaint" included
not only formal complaints to the commission but also complaints to an employer,
such as Smith's letter.
XV.

EVIDENCE
McAbee v. Chapman, 504 S.W.3d 18 (Ky. 2016)
Opinion of the Court by Justice Hughes. All sitting; all concur. This medical
malpractice action against a surgeon resulted in a jury verdict for the defendant.
Upholding that result in an unanimous opinion, the Supreme Court agreed with
the plaintiff/appellant that the trial court had misapplied the separation of
witnesses rule (Kentucky Rule of Evidence 615) when it excepted from the rule
two of the defendant's expert witnesses without requiring an adequate showing of
necessity for the expert witnesses' presence in the courtroom during the
testimony of other witnesses. The Supreme Court held, however, that having
reviewed the trial testimony in its entirety the error was harmless.

XVI.

FORCIBLE DETAINER
Shinkle v. Turner, 496 S.W.3d 418 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.; Cunningham,
Hughes, Noble and Wright, JJ., concur. Keller, J., concurs in result only. Landlord
(Turner) filed a forcible detainer action against tenant (Shinkle) eight days after
giving the tenant notice to vacate the premises. Tenant moved to dismiss based
on the landlord's failure to comply with the one-month notice requirement
contained in KRS 383.195. The district court deferred the statutory inquisition to
allow one month to lapse from the date of notice and denied tenant's motion to
dismiss. Upon entry of verdict and judgment, tenant appealed. The circuit court
affirmed. The Court of Appeals denied tenant's motion for discretionary review.
Upon discretionary review, the Supreme Court held:(1) despite mootness, review
was warranted under the public interest exception to the mootness doctrine as
explained in Morgan v. Getter, 441 S.W.3d 94, 99 (Ky. 2014); and (2) pursuant to
the plain language of KRS 383.195, KRS 383.210(1), and KRS 383.200(a), the
landlord had no cause of action for forcible detainer until after the passage of one
month from the date tenant was notified to vacate. Since the forcible detainer
was not ripe when filed, dismissal was required.
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XVII.

GOVERNMENTAL IMMUNITY
Kentucky River Foothills Development Council, Inc. v. Phirman, 504 S.W.3d 11
(Ky. 2016)
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.; Cunningham,
Noble and Wright, JJ., concur. Venters, J., concurs in result only by separate
opinion in which Hughes, J., joins. Kentucky River is a community action agency
which receives and distributes federal block grants in order to alleviate poverty by
providing employment opportunities and improving living conditions of the poor.
One of the entities Kentucky River administers is Liberty Place Recovery Center
for Women, an in-house peer-based substance abuse treatment facility. Melissa
Steffen, who suffered from bipolar disorder, had been approved for parole but
could not be released from prison until she found a suitable residence. In order
to facilitate Melissa's release from prison, her mother arranged for Melissa to be
placed at Liberty Place. While Melissa was at Liberty Place, she ran out of her
medication and her mental state began to deteriorate to the point that she left the
facility. Following a number of alleged missteps by Liberty Place staff, Melissa
committed suicide. Her estate filed suit against Liberty Place and Kentucky
River. Kentucky River filed a motion for summary judgment arguing that it was
entitled to governmental immunity. Relying on Comair, Inc. v. Lexington-Fayette
County Airport Corp., 295 S.W.3d 91 (Ky. 2009), the circuit court denied
Kentucky River's motion. The Court of Appeals affirmed, finding that Kentucky
River could not pass Comair's "parent test" because it had not been created by
an immune parent.
The Kentucky Supreme Court affirmed. The majority noted that the Comair test
contains two parts: whether the agency is the "child" of an immune "parent;" and
whether the agency performs an integral state function. The majority noted that
the circuit court and the Court of Appeals focused on Kentucky River's parentage
when the primary problem is Liberty Place's function. The majority noted that
Kentucky River argued it was performing a governmental function – alleviating
poverty. However, the majority held that, if the alleviation of poverty is a
governmental function, providing drug rehabilitation is not because providing
drug rehabilitation alleviates substance abuse, not poverty. Therefore, Kentucky
River did not meet the second prong of the Comair test. In his separate
concurring opinion, Justice Venters stated that none of Kentucky River's
operations would be entitled to immunity because Kentucky River was
performing a federal function not a state function.

XVIII. INSURANCE LAW
A.

Countryway Insurance Company v. United Financial Casualty Insurance
Company, 496 S.W.3d 424 (Ky. 2016)
Opinion of the Court by Justice Hughes. All sitting; all concur. Auto
insurers both providing uninsured motorist coverage to a person injured
while a passenger in vehicle owned by another raised a priority issue in
the trial court. The trial court resolved the issue by ruling that the
companies' competing "other insurance" clauses cancelled each other out
and left the companies jointly liable on a pro-rata basis. Reversing, the
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Court of Appeals ruled that primary liability rested with the passenger's
personal carrier. Reversing the Court of Appeals, the Supreme Court
held, in accord with Kentucky Farm Bureau Mut. Ins. Co. v. Shelter Mut.
Ins. Co., 326 S.W.3d 803 (Ky. 2010), that the Motor Vehicle Reparations
Act implicitly fixes primary uninsured motorist coverage on the vehicle
owner's insurer.
B.

Hollaway v. Direct General Insurance Company of Mississippi, Inc., 497
S.W.3d 733 (Ky. 2016)
Opinion of the Court by Chief Justice Minton. All sitting; all concur.
Hollaway was involved in a low speed collision in a parking lot with Direct
General's insured. Direct General arguably assumed liability for causing
the accident, but later recanted and disputed liability. Hollaway filed a
multitude of claims, including a bad faith claim against Direct General for
failing to fairly negotiate her claim. The trial court awarded Direct General
summary judgment and the Court of Appeals affirmed. A unanimous
Supreme Court affirmed the Court of Appeals. Though it is debatable
whether the insurance company admitted causing the accident, it never
conceded liability for the injuries Hollaway claimed she sustained from the
accident – Hollaway's profession rendered itself to injuries of this type.
But even if Direct General conceded liability, Hollaway failed to establish
that the insurer acted with the level of intent necessary to prove a badfaith claim. Notably, the Court removed the word "evil" from consideration
in this aspect of the analysis.

XIX.

INTERLOCUTORY RELIEF
SM Newco Paducah, LLC v. Kentucky Oaks Mall Company, 499 S.W.3d 275 (Ky.
2016)
Opinion and Order of the Court. All sitting; all concur. Motion for Interlocutory
Relief. After Movant, Newco, indicated that it would tear down a building located
on its property in development that was operated by Mall Company, Mall moved
for a restraining order and a temporary injunction. When the trial court indicated it
would issue a restraining order (which is not appealable), Newco objected but
insisted if order was to be issued, it wanted an immediately appealable order.
Trial court issued an appealable temporary injunction to challenge perceived
procedural and evidentiary basis for the order. On appeal, the Court of Appeals
declined to set aside the injunction. Question presented: Whether the Court of
Appeals abused its discretion in denying motion for interlocutory relief. Held: The
Appeals did not abuse its discretion. Trial court had adequate evidentiary record
to support issuance of temporary injunction, and procedural and evidentiary
deficiencies can be attributed, at least in part, to Newco's insistence upon an
appealable order. Newco failed to show the "extraordinary cause" required by CR
65.09 for obtaining interlocutory relief.
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XX.

MALICIOUS PROSECUTION
Martin v. O'Daniel, 507 S.W.3d 1 (Ky. 2016)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.; Hughes, Noble,
and Wright, JJ., concur. Cunningham, J., dissents by separate opinion in which
Keller, J., joins. Police officers sued for malicious prosecution arising from their
investigatory activities which led to the indictment and trial of the plaintiff for
forgery, arising from his effort to obtain legal title to a stolen vehicle. Issues
presented: 1) whether police officers have governmental immunity from suit for
malicious prosecution; 2) whether officers who turned over evidence to the
prosecutor, who in turn made the prosecutorial decision to seek indictment, could
be liable for malicious prosecution upon plaintiff's acquittal. The court held: 1) the
doctrine of governmental immunity does not protect government employees for
malicious conduct. Plaintiff asserting claim of malicious prosecution must prove
malice, which if proven, negates the defense of governmental immunity; 2)
"procuring" a criminal or civil judicial proceeding is synonymous with being the
proximate and efficient cause of putting the law in motion against another person;
3) abrogating Raine v. Drasin, 621 S.W.2d 895, 899 (Ky. 1981), the Supreme
Court restated the elements of malicious prosecution action as follows: a) the
defendant initiated, continued, or procured a criminal or civil judicial proceeding,
or an administrative disciplinary proceeding against the plaintiff; b) the defendant
acted without probable cause; c) the defendant acted with malice, which, in the
criminal context, means seeking to achieve a purpose other than bringing an
offender to justice; and in the civil context, means seeking to achieve a purpose
other than the proper adjudication of the claim upon which the underlying
proceeding was based; d) the proceeding, except in ex parte civil actions,
terminated in favor of the person against whom it was brought; and e) the plaintiff
suffered damages as a result of the proceeding.

XXI.

ORDINANCES
Kentucky Restaurant Association v. Louisville/Jefferson Metro Government, 501
S.W.3d 425 (Ky. 2016)
Opinion of the Court by Justice Cunningham. All sitting. Minton, C.J.; Keller,
Noble, and Venters, JJ., concur. Hughes, J., concurs in result only by separate
opinion. Wright, J., dissents by separate opinion. In 2015, the Louisville/Jefferson
County Metro Government ("Louisville Metro") enacted its own minimum wage
ordinance for all employers within the Louisville Metro boundary, to be effective
July 1 of that year. Louisville Metro Ordinance No. 216, Series 2014 (the
"Ordinance"). The minimum wage set by the ordinances was higher than the
$7.25 minimum wage presented in KRS 337.275. Appellants, the Kentucky
Restaurant Association, Inc., et al., filed an action in the Jefferson Circuit Court
against Louisville Metro, attempting to void the ordinance as being outside the
authority of Louisville Metro to enact. The trial court ruled in favor of Louisville
Metro and denied the relief sought by Appellants. The Supreme Court accepted
transfer, reversed the trial court, and held the following: 1) what KRS 337.275
makes legal, the Ordinance makes illegal and, thus, prohibits what the statute
expressly permits. This is precisely the type of "conflict" that is forbidden under
Section 156b of the Kentucky Constitution and KRS 82.082(2); 2) KRS Chapter
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337 provides a comprehensive statutory scheme on the issue of wages; and 3)
federal law permits state preemption of local law.
XXII.

PERFORMANCE BONDS
Furlong Development Co., LLC, v. Georgetown-Scott County Planning and
Zoning Commission, 504 S.W.3d 34 (Ky. 2016)
Opinion of the Court by Justice Cunningham. All sitting. Minton, C.J.; Hughes,
Keller, Noble and Venters, JJ., concur. Wright, J., dissents by separate opinion.
Furlong Development Co., LLC ("Developer"), obtained property in Scott County
and began plans for a subdivision. It applied to the Georgetown-Scott County
Planning and Zoning Commission for a permit to develop the subdivision.
Ordinances required Developer to post a bond to ensure performance of certain
work before selling any lots. Platt River Insurance Company ("Insurer") backed
the bonds. Notably, Developer agreed to indemnify Insurer against any losses.
The real estate market collapsed in 2008, leaving Developer unable to sell the
lots or to borrow additional money. Eventually, Developer agreed to transfer the
property to the bank's holding company in exchange for the bank's agreement to
forego foreclosure proceedings. The Commission called the bonds in order to
place the proceeds in escrow for the purpose of reimbursing the Bank for the
completion of the necessary infrastructure projects required by the Developer's
approved plat. However, Developer and its Insurer refused to pay. Developer
filed a declaratory judgment action against the Commission, the bank, and the
holding company in Scott Circuit Court. It alleged that the bonds were not
callable and that payment on the bonds would result in the bank receiving an
unjust enrichment. The trial court ruled in favor of the Bank and the Commission.
In a split decision, the Court of Appeals affirmed the trial court. The Supreme
Court of Kentucky granted discretionary review and held that Developer was not
released from its obligations under the bond agreements. The Court restricted its
holding to a developer's liability for the improvements that were required under
the original bonded plat.

XXIII. PREMISES LIABILITY
Grubb v. Smith, 2014-SC-000641-DG, 2017 WL 1102860 (Ky. Mar. 23, 2017)
Opinion of the Court by Justice Hughes. Part I: Minton, C.J.; Keller, Venters, and
Wright, JJ., concur. Cunningham, J., dissents for the reasons stated in his
concurring in part, dissenting in part opinion. Part II: Minton, C.J.; and
Cunningham, J., join Part II of the opinion. Keller, Venters, and Wright, JJ., do
not join for the reasons stated in Venters, J., separate opinion. Part III: Minton,
C.J.; Cunningham, Keller, Venters, and Wright, JJ., concur. Part IV: Minton, C.J.;
Cunningham, Keller, and Venters, J., concur. Wright, J., dissents for the reasons
stated in his concurring in part, dissenting in part opinion. VanMeter, J., not
sitting. Following a bench trial, the trial court awarded damages to the plaintiff, a
customer at a convenience store/filling station, for injuries she sustained when
she tripped in a pot hole in the store's parking area and fell. The trial court ruled
that the store's owner and its manager were jointly and severally liable, but it did
not address the plaintiff's comparative fault. Reversing, the Court of Appeals held
that the open-and-obvious doctrine provided the premise owner with a complete
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defense and that the store manager had no liability. Reversing the Court of
Appeals' decision and remanding to the trial court, the Supreme Court applied
recent precedent under which the open-and-obvious doctrine has been deemed
a partial, and no longer a complete, defense. In light of that precedent, the court
held that the trial court did not err in finding the premise owner liable, but it did
err, so as to necessitate a remand, by failing to consider the plaintiff's
comparative fault. The six-member court divided evenly over whether, in the
circumstances presented, the store manager could be deemed liable. The Court
also rejected a claim that the trial judge ought to have recused.
XXIV. PROPERTY LAW
Kentucky Properties Holding LLC v. Sproul, 507 S.W.3d 563 (Ky. 2016)
Opinion of the Court by Justice Hughes. All sitting; all concur. Kentucky
Properties Holdings, LLC argued that Church Lane in Gallatin County is the
private property of the Hornsbys, the sole owners of Kentucky Properties, while a
neighboring landowner, Sproul, contended that the road is owned by the county
or, alternatively, is a public road. After a bench trial, the circuit court determined
that Church Lane is a private road, but on appeal, the Court of Appeals reversed
that judgment, finding that Church Lane is a public road. The Supreme Court
reversed the decision of the Court of Appeals and reinstated the order of the
Gallatin Circuit Court. The Court determined that Church Lane did not provide
necessary access to Sproul's property, and that the trial court correctly
determined that while Church Lane had been maintained by the county at one
time, it had reverted back to Kentucky Properties after having been discontinued
as a public road under KRS 178.116(1).
XXV. TORTS
Goodwin v. Al J. Schneider Company, 501 S.W.3d 894 (Ky. 2016)
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.; Hughes, Noble,
and Wright, JJ., concur. Venters, J., concurs in result only. Cunningham, J.,
dissents without opinion. Mr. Goodwin, who was staying with his wife at the Galt
House, slipped and fell while getting into the shower. Goodwin filed suit alleging
that the Galt House failed to warn of the dangerously slippery condition and/or to
take reasonable care to eliminate the condition by, in pertinent part, providing a
bathmat. The Galt House moved for summary judgment arguing that it was not
an insurer of Goodwin's safety and that he had failed to exercise ordinary care to
prevent his injury from an open and obvious condition. The circuit court granted
the Galt House's motion and Goodwin appealed to the Court of Appeals, which
affirmed.
The Supreme Court reversed the Court of Appeals. In doing so, the court noted
the evolution of the law regarding the "open and obvious" affirmative defense that
began with Kentucky River Medical Center v. McIntosh, 319 S.W.3d 385 (Ky.
2010) and continued through Shelton v. Kentucky Easter Seals Soc., Inc., 413
S.W.3d 901 (Ky. 2013) and Carter v. Bullitt Host, LLC, 471 S.W.3d 288 (Ky.
2015). After summarizing the preceding cases, the Court held that "a landowner
has a duty to take reasonable steps to eliminate unreasonably dangerous
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conditions on its land. The question for the court on summary judgment is
whether the landowner breached that duty, a duty that exists whether the
conditions are open and obvious or hidden. Thus, in determining whether the
landowner has breached that duty, the court does not look to whether the
conditions were open and obvious but to whether the landowner took reasonable
steps to eliminate the risks created by the conditions." Applying the preceding to
the Galt House, the court noted that the circuit court, in granting summary
judgment, and Court of Appeals, in affirming, focused on a lack of industry
standards setting forth a duty to provide bathmats. The Court held that the issue
was not whether the Galt House had a duty to provide bathmats but whether the
failure to provide bathmats breached the Galt House's duty of care.
XXVI. TRESPASS
Fleming v. EQT Gathering, LLC, 509 S.W.3d 18 (Ky. 2017)
Opinion of the Court by Justice Venters; Minton, C.J., Cunningham, Hughes,
Keller, and VanMeter, J.J. concur; Wright, J. not sitting. Common law trespass
action. Appellee landowners brought suit alleging that Appellant, a natural gas
transmission company (EQT), had trespassed by constructing a section of gas
pipeline on Appellees' land. EQT denied trespass, and claimed the pipeline was
entirely within right of way granted on adjoining property. At the outset of the
trial, EQT raised the claim that a common law trespass action could not be
maintained and that Appellee's only judicial remedy was a reverse condemnation
action. The trial court rejected that defense, granted directed verdict on the
question of trespass, and submitted the case to jury on the question of damages.
After verdict for Appellees, EQT appealed. The Court of Appeals held that
directed verdict was improper and remanded for new trial. But further, the Court
of Appeals sua sponte directed that upon remand, adjoining landowners must be
added as necessary and indispensable parties. On discretionary review, the
Supreme Court affirmed in part and reversed in part. The Supreme Court
affirmed the Court of Appeals' conclusion that the directed verdict was improperly
granted, and affirmed the Court of Appeals' conclusion that the trial court should
reevaluate the reverse condemnation issue upon remand. But, the Court
reversed the Court of Appeals' directive that adjoining landowners must be added
as parties. The court held that although ownership of land underlying the pipeline
was an evidentiary fact to proven as part of Appellees' trespass claim, the
trespass claim was not an adjudication of the boundary line; and that judgment
arising from the trespass action did not affect rights of adjoining landowners,
especially since the Appellees and the adjoining property owners had not
disputed their common boundary.
XXVII. WORKERS' COMPENSATION
A.

Eddie's Service Center v. Thomas, 503 S.W.3d 881 (Ky. 2016)
Opinion of the Court by Justice Keller. All sitting. Cunningham, Hughes,
Keller, Noble, Venters, and Wright, JJ., concur. Minton, C.J., dissents by
separate opinion. Eddie Thomas suffered a fatal cardiac event while
attempting to tow a pickup truck out of a ditch. Based on the independent
medical evaluation from the employer's cardiologist, the ALJ found that
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Mr. Thomas's death was not work-related. The Board affirmed. The Court
of Appeals reversed, holding that the ALJ's findings were not supported
by the evidence. In particular, the court held that the employer's IME
physician had an incorrect understanding of the events leading up to Mr.
Thomas's death and a misunderstanding of Kentucky workers'
compensation law. The majority of the Supreme Court first noted that, in a
death case, the death is presumed to be work-related and that the
employer must present substantial evidence to the contrary to overcome
the presumption. Furthermore, the court noted that Mr. Thomas' estate
had filed a report from a cardiologist stating that the cardiac event was
work related. The majority then undertook an extensive review of the
employer's IME report and concluded that it did not rise to the level of
substantial evidence. In doing so, the majority noted that the employer's
physician misunderstood and/or misrepresented the amount of physical
exertion/activity Mr. Thomas engaged in immediately preceding his death.
The majority then noted that the physician, based on a misinterpretation
of KRS 342.0011(1), failed to consider the mental stress Mr. Thomas was
under in the days preceding his death. Finally, the majority noted that the
physician's report contained so many internal inconsistencies that it
lacked the relevant consequence necessary to induce conviction in the
minds of reasonable men. The Chief Justice Minton dissented, stating
that he believed the majority had engaged in inappropriate fact finding.
B.

Commonwealth, Uninsured Employers' Fund v. Sidebottom, 509 S.W.3d
701 (Ky. 2017)
Opinion of the Court by Justice Venters; All sitting; All concur. Workers'
Compensation; Question presented: Whether injured worker's failure to
report tips as income on her income tax returns compels the calculation of
her average weekly wage for compensation award to be treated as fixedincome wage earner under KRS 342.140(1)(a), rather than a variablewage earner under KRS 342.140(1)(d). Sidebottom worked in a diner
earning wages of $100 per week plus tips. Tips formed a substantial part
of her take-home pay. She was injured on the job and applied for workers'
compensation benefits. Pursuant to KRS 342.140(6), only tips that are
reported to the IRS for tax purposes may be included in an injured
employee's average weekly wage calculation. After excluding unreported
tips, the ALJ calculated Sidebottom's average weekly wage pursuant to
KRS 342.140(1)(d) as an employee whose weekly wage may vary
because they are paid "by the hour, by the day, or by the output."
Pursuant to that method, the ALJ determined that over the fifty-two-week
look back period used to calculate Sidebottom's most favorable wage
captured income during a period in which her employer was reporting tip
income for tax purposes. The Uninsured Employer's Fund argued that
because Sidebottom's tip income was not being reported at the time she
was injured, KRS 342.140(6) required that she be treated as a fixed-wage
or salaried employee with her compensation benefit based upon her thencurrent pay of $100 per week. Held: the Supreme Court agreed with the
lower tribunals and held that the unreported wages provision contained in
KRS 342.140(6) acted to exclude Sidebottom's tips from being used in
the calculation of her average weekly wage; however, application of that
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provision did not also convert Sidebottom into a fixed wage employee not
entitled to the "wage most favorable to the employee" look-back period
contained in KRS 342.140(1)(d).
C.

Ballou v. Enterprise Mining Co., LLC, 512 S.W.3d 724 (Ky. 2017).
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.;
Cunningham, Hughes, Keller, VanMeter, and Venters, JJ., concur.
Wright, J., dissents without opinion. An ALJ found that Ballou suffered
from category 1/1 coal workers' pneumoconiosis (CWP) and awarded
Ballou retraining incentive benefits (RIB) under KRS 342.732(1). In order
to receive RIB, an employee must stop working in the coal mining
industry and enroll in a bona fide training program. Pursuant to KRS
342.732(1)(a)7 an employee who is fifty-seven or older may leave the
coal mining industry and opt to receive compensation based on a 25
percent disability rating without enrolling in a training program. Those
benefits will be paid for a period of 425 weeks or until the employee
reaches the age of sixty-five, whichever first occurs. Ballou, who was
sixty-nine when last exposed to the hazards of CWP, could not avail
himself of that option. However, he was not foreclosed from receiving RIB
if he enrolled in a bona fide training program because the only statutory
age limitation is on the 25 percent option. Ballou challenged the
constitutionality of that age limitation.
The Court held that the age limitation is constitutional. In doing so, the
court noted that, contrary to Ballou's argument, the statute did not
completely foreclose receipt of compensation based on age. In fact,
there is no statutory age limitation on RIB. The only age-related
foreclosure is the option to receive compensation without participating in
a retraining program. Thus, the statute treats Ballou the same as every
other medically eligible coalminer younger than fifty-seven and older than
sixty-five. The Court then determined that this disparate treatment did not
violate the equal protection provisions of the U.S. and Kentucky
Constitutions. The purpose of RIB is to encourage coalminers with early
stage CWP to leave the coal mining industry before the disease results in
significant impairment. Those coalminers who are approaching retirement
age will be less inclined to change careers late in life and may forego RIB
for that reason. However, offering compensation without requiring
participation in retraining may encourage coalminers in that age group to
leave the coal mining industry. Thus, the age restriction is rationally
related to the purpose of RIB. Finally, the court noted that the provisions
of KRS 342.732(1)(a)7 are so intertwined that the statutory section had to
stand or fall in its entirety. The Court could not simply change the age
restrictions, and if the Court struck KRS 342.732(1)(a)7, Ballou would be
in the same position. He would have to enroll in a bona fide retraining
program in order to receive compensation.
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D.

Mullins v. Leggett & Platt, 2016-SC-000383-WC, 2017 WL 1102829 (Ky.
Mar. 23, 2017).
Opinion of the Court by Chief Justice Minton. All sitting; all concur. After
reaching a settlement agreement with her employer, Mullins elected to
pay her attorney fees in the form of a lump-sum payment collected from
her weekly benefits. She soon discovered that her benefits were
additionally discounted to reflect the present-value of future payments.
She argued that statute did not allow the use of this multiplier, that her
employer could not make this calculation on its own, and that this process
was beyond the scope of her settlement agreement. The Court
unanimously ruled in favor of the employer. Specifically, the word
"commute" in the context of attorney fees directly contemplates
discounting her weekly disability benefits to account for the present value
of future payments. The statute recognizes the financial principle that a
dollar paid today is worth more than a dollar paid tomorrow and that, in
actuality, refusing to apply this multiplier would allow Mullins to recover
more than she actually negotiated to receive.

E.

Parker v. Webster County Coal, LLC (Dotiki Mine), 2014-SC-000526-WC,
2014-SC-000536-WC, 2017 WL 1536470 (Ky. Apr. 27, 2017).
Opinion of the Court by Justice Keller. All sitting. Cunningham, Keller,
Venters, and Wright, JJ., concur. Minton, C.J., concurs in part and
dissents in part by separate opinion, in which Hughes and VanMeter, JJ.,
join. Parker had worked in the coal mining industry for more than thirty
years. At the age of sixty-eight, Parker injured his knee and low back.
The ALJ awarded Parker permanent partial disability benefits based on a
26 percent permanent impairment rating. However, because Parker was
older than his normal social security retirement age, the ALJ limited
Parkers' combined permanent partial disability and temporary total
disability benefits to two years pursuant to KRS 342.730(4). On appeal,
Parker challenged the constitutionality of KRS 342.730(4).
The majority of the Court determined that KRS 342.730(4) violates the
Equal Protection Clause because it treats one group of older workers,
those who qualify for social security retirement benefits, differently from
another group of older workers, teachers. As the court noted, the statute
"invidiously discriminates against those who qualify for one type of
retirement benefit (social security) from those who do not qualify for that
type of retirement benefit but qualify for another type of retirement benefit
(teacher retirement)." As noted by the court, teachers, who never qualify
for social security retirement benefits, can collect their teacher retirement
and their full workers' compensation benefits while other workers can only
collect a portion of their workers' compensation benefits. The Court could
find no rational basis for treating all other workers in the Commonwealth
differently from teachers. The dissent saw no reason to alter past
decisions that had found no equal protection violation.
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XXVIII. WRIT OF PROHIBITION
A.

Doe v. Coleman, 497 S.W.3d 740 (Ky. 2016).
Opinion of the Court by Justice Noble. All sitting. Minton, C.J.; Hughes,
and Keller, JJ., concur. Venters, J., concurs in result by separate opinion.
Cunningham, J., dissents by separate opinion in which Wright, J., joins.
William Hickman, III, sued the John Does for libel for allegedly defamatory
anonymous postings they made on an internet website related to his
tenure on the local airport board. Hickman attempted to subpoena their
identifying information from the company on whose website the posts
were published. The John Does, through their attorney, moved to quash
the subpoena, asserting their right to anonymous speech under the First
Amendment. The trial court denied the motion to quash, and the John
Does petitioned for a writ of prohibition from the Court of Appeals, which
was granted. The case was sent back to the trial court to apply the rule
for compelling the identity of anonymous speakers in defamation cases
laid out in Doe v. Cahill, 884 A.2d 451 (Del. 2005), which was a modified
version of the rule announced in Dendrite Intern., Inc. v. Doe No. 3, 775
A2d 756 (N.J. Supp. Ct. App. Div. 2001). Under that rule, for defamation
plaintiffs to be able to obtain the identities of anonymous speakers, they
must attempt to notify the speakers and give them an opportunity to
respond and then make a prima facie showing of defamation sufficient to
defeat summary judgment to the extent possible without knowing the
speakers' identities. Applying that rule, the circuit court again ordered the
identities be disclosed and, in addition to the serving of the subpoenas,
ordered the John Does' counsel to do so. The John Does again petitioned
for a writ of prohibition from the Court of Appeals, which was denied. The
John Does appealed that denial to the Supreme Court.
In reversing the Court of Appeals, the Supreme Court held that the fourstep process laid out in Dendrite, and supported by the analysis in Cahill,
was the appropriate means for striking the necessary balance between
the First Amendment right to speak anonymously and the right of those
harmed by anonymous speech to obtain legal redress. But the Court held
that Hickman had not yet made an adequate showing to satisfy that test –
specifically, he had not yet made a factually based averment of falsity
necessary to meet his prima facie burden.

B.

Baptist Health Richmond, Inc. v. Clouse, 497 S.W.3d 759 (Ky. 2016).
Opinion of the Court by Justice Keller. All sitting. Keller, Cunningham,
Noble and Venters, JJ., concur. Hughes, J., concurs by separate opinion
in which Minton, C.J., and Wright, J., join. The issue before the court
involved the interaction of Kentucky's discovery rules in medical
malpractice cases and the federal Patient Safety and Quality
Improvement Act (the Act). Note that the court had previously addressed
this interaction in Tibbs v. Bunnell, 448 S.W. 3d 796 (Ky. 2014), a plurality
opinion. Congress enacted the Act to encourage hospitals to engage in
self-analysis. It therefore provides that certain information obtained during
that self-analysis and contained in the hospital's safety evaluation system
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is protected from discovery. However, the Act also states that its intent
was not to interfere with existing state reporting requirements and
discovery rules. Thus, information mandated by state requirements and
otherwise discoverable would not be protected by the Act. The plaintiff in
this case requested a number of documents which Baptist Health refused
to produce claiming protection under the Act.
The Court, based on recently generated guidance from the Department of
Health and Human Services, noted that the Commonwealth requires
hospitals to collect certain information which has traditionally been
discoverable. A hospital cannot, based on the Act, claim that such
otherwise discoverable information is protected by the Act. Furthermore,
a hospital cannot take otherwise discoverable information, place it in a
protected safety evaluation system, and claim that the information is not
discoverable. As long as a hospital is complying with its state mandated
reporting requirements, the trial court has no reason to examine the
information in the protected safety evaluation system. However, if a
hospital is not complying with state mandates, the court can conduct an in
camera review of the information in the protected safety evaluation
system to determine if any state mandated information is contained
therein. In her concurring opinion, Justice Hughes further delineated the
procedure a court should undertake in determining whether and to what
extent contested information is discoverable.
C.

Appalachian Racing, LLC v. Commonwealth, 504 S.W.3d 1 (Ky. 2016)
Opinion of the Court by Chief Justice Minton. All sitting. Cunningham,
Hughes, Keller, Noble and Venters, JJ., concur. Wright, J., dissents by
separate opinion. Appalachian Racing entered into a contract with
Keeneland to purchase Thunder Ridge, a quarter-horse racing venue, in
Prestonsburg, Kentucky, with Floyd County holding bonds to be paid
upon Keeneland's purchase of the track. During the contract's pendency,
Keeneland applied for licensure with the Horse Racing Commission on
behalf of Cumberland Run, LLC to open a quarter-horse track in Corbin,
Kentucky. In addition to claims of fraud and breach of contract,
Appalachian Racing sought a temporary restraining order against the
Commission to prohibit the Commission from considering this license
application at its next meeting. The trial court issued the restraining order
and the Commission filed an original action in the Court of Appeals
seeking a writ of prohibition against enforcement of the restraining order.
The Court of Appeals granted the writ and Appalachian Racing appealed
as a matter of right to the Supreme Court.
Writing for the court, Chief Justice Minton first concluded that a writ is a
proper remedy in this case because a temporary restraining order is a
non-appealable interlocutory order and the Commission has no adequate
remedy on appeal. The Court then justified the necessity for the writ
under Kentucky's exalted separation-of-powers doctrine. The Court noted
Kentucky's rich history insulating the powers of one branch of government
from the others. Because the Commission had yet to rule on Keeneland's
application, the court determined there was not yet a case or controversy
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ripe for judicial review; the court may not stop the Commission from
taking the application under consideration. Hence, the circuit court's
temporary restraining order ran afoul of Kentucky's separation of powers,
and the Court of Appeals correctly granted the writ of prohibition against
enforcement of the trial court's order.
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44.055a
62.160a
131.081a
131.110a
131.180a
131.622a
131.990a
132.310a
132.360a
132.460a
132.620a
133.120a
133.170a
133.215a
134.551a
134.580a
134.590a
136.050a
136.658a
137.160a
138.132a
138.165a

ACTS DISPOSITION TABLE
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106

75

HB

502

76
77

HB
HB

38
50

78

HB

67

79

HB

74

80

HB

276

107
108
1
2
3
4
1
1
2
3
4
5
1
2
3
4
1
2
3
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

138.195a
138.340a
138.354a
138.355a
138.729a
143.060a
150.645a
153.180a
186.070a
186.574a
196.701a
211.392a
224.1-310a
234.350a
247.920a
365.241a
304.47-020a
342.1231a
365.370a
452.505a
532.160a
532.162a
533.030a
44.075r
44.080r
131.310r
131.315r
131.320r
131.330r
346.030r
nc-t
nc-eo
23A.040a
23A.045a
nc-ec
nc-cc
17.545a
13A.010a
13A.040a
13A.310a
13A.3102c
13A.3104c
72.031c
72.992a
72.032c
nc-cc
189.950a
189.040a
189.993a
11.400a
12.020a
15.010a
45A.605a
148.400a
154.12-274a
154.12-278a
154.20-255a
154.20-264a
156.160a
160.107a
164.6011a
164.6017a
171.810a
171.812a
171.816a
194A.050a
194A.090a
194A.190a
194A.200a
216.900a
216.910a
315.040a
336.015a
336.020a
342.382a
164.2847a
194A.030a
194A.095a
194A.707a
205.201a
205.455a
205.525a

34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

1-74

205.5606a
205.642a
205.6487a
205.8483a
209.554a
211.350a
211.494a
211.502a
211.590a
211.902a
214.187a
214.452a
214.554a
216.2923a
216.2927a
216.2929a
216.941a
403.705a
403.707a
403.7505a
199.8996a
211.596a
304.17A-600a
nc-act-r
11.170r
15.290r
18A.400r
18A.405r
18A.410r
18A.415r
18A.420r
18A.425r
18A.430r
18A.435r
18A.440r
18A.445r
18A.450r
36.145r
36.146r
64.741r
64.742r
64.743r
64.744r
64.745r
146.650r
146.652r
146.654r
146.656r
146.658r
146.660r
146.662r
146.664r
146.666r
147.580r
147.585r
153.310r
153.320r
153.330r
153.340r
153.350r
153.360r
153.370r
153.386r
153.388r
153.390r
153.392r
153.394r
153.396r
153.398r
158.650r
158.680r
158.685r
158.710r
164.385r
164.6015r
171.750r
171.751r
171.752r
171.755r
171.757r
171.814r
177.951r

81

HB

284

82

HB

293

83

HB

299

84

HB

304

85
86

HB
HB

306
318

59
60
61
1
2
3
4
5
6
7
1
2
3
4
5
6
7
8
9
10
11
1
2
3
4
5
6
7
1
2
3
1
1
2
3
4

198B.250r
200.100r
205.465r
205.6336r
205.6491r
211.480r
211.481r
211.482r
211.483r
211.735r
211.736r
211.737r
211.738r
211.739r
216.261r
216.263r
216.265r
216.267r
216.269r
216.580r
216.583r
216.585r
216.587r
216.920r
216.925r
216B.025r
216B.030r
216B.135r
216B.339r
217.950r
217.952r
311.950r
311.952r
311.954r
311.956r
311.958r
311.960r
311.962r
311.964r
311.966r
311.991r
315.192r
336.162r
336.164r
342.0012r
403.700r
nc-t
nc-t
nc-t
132.690a
133.120a
133.030a
133.125a
132.220a
133.045a
nc-ec
12.020a
336.020a
336.164a
336.165a
342.120a
342.122a
342.215a
342.230a
342.382a
342.0012r
nc-eo
342.213a
12.020a
336.015a
336.020a
342.228a
nc-t
nc-eo
314.475c
314.470r
nc-ec
342.650a
65.8811a
65.8825a
65.8836a
65.350a

ACTS DISPOSITION TABLE

87

HB

324

88
89

HB
HB

337
343

90
91
92

HB
HB
HB

222
225
226

93

HB

227

94

HB

242

95
96
97

HB
HB
HB

245
255
262

98
99

HB
HB

270
271

100

HB

410

5
6
7
8
1
2
3
1
1
2
3
4
5
6
7
1
1
1
2
3
4
5
1
2
3
4
1
2
3
4
1
1
1
2
3
1
1
2
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

101

SB

107

40
1
2

65.355a
65.365a
65.370a
65.375a
286.1-010c
286.2-040c
286.6-100a
70.290a
12.020a
12.023a
154.15-010c
154.15-020c
154.15-030c
42.732a
nc-eo
439.265a
61.365a
12.020a
194A.030a
211.596a
nc-eo
nc-cc
327.300c
327.065c
327.310c
327.020a
12.020a
304.2-020a
304.2-063a
nc-t
131.130a
337.010a
194A.062c
131.032c
nc-ec
186A.298c
317A.050a
317A.090a
186.410a
186.412re
186.4121c
186.4122c
186.4123c
186.4102c
186.417c
186.418c
186.416c
186.403c
186.419c
186.401a
186.4101a
186.4125a
186.430a
186.435a
186.442a
186.450a
186.490a
186.520a
186.531re
27A.052c
174.056c
186.440a
186.535a
186.540a
186.570a
186.579a
186.6401re-ren-a
as 186.635c
189.011a
281A.140a
281A.170a
281A.120a
281A.150a
186.010a
15A.358a
186.480a
281A.160a
186.495r
186.5315r
nc-ec
63.080a
164.011a

102

HB

520

103

SB

238

104

HB

351

105

HB

246

106
107

HB
SB

153
146

108
109
110

SB
SB
SB

150
159
170

111

SB

177

112
113
114

SB
SB
SB

195
205
224

115

SB

236

116

SB

248

117

SB

249

3
4
5
6
7
8
9
10
11
1
2
3
4
5
6
7
8
9
10
11
12
1
2
3
4
1
2
3
4
1
2
3
4
5
6
7
1
1
2
3
4
5
6
7
8
9
1
1
1
2
1
2
3
4
1
1
1
2
1
2
3
4
5
6
7
8
1
2
1
2
3
4
5
6
7
8
9
10
11
12
13
14

1-75

164.020a
164.131a
164.180a
164.321a
164.350a
164.821a
164.830a
nc-t
nc-ec
160.1590c
160.1591c
160.1592c
160.1593c
160.1594c
160.1595c
160.1596c
160.1597c
160.1598c
160.1599c
161.141c
nc-sev
56.813a
56.823a
nc-t
nc-ec
61.522a
nc-cc
nc-cc
nc-ec
109.041a
109.115a
109.120a
224.43-340a
109.310a
nc-cc
nc-ec
304.30-050a
311.690c
311.691c
311.693c
311.695c
311.697c
311.699c
311.700c
311.990a
311.550a
216.555a
158.141c
12.020a
nc-eo
18A.2254a
18A.025a
12.020a
nc-eo
610.330a
315.202c
413.2485c
413.249a
199.466c
160.151a
160.380a
194A.380c
194A.381c
194A.382c
194A.383c
nc-ec
211.862a
211.863a
12.020a
146.090a
146.100a
146.110a
146.210a
146.270a
146.280a
146.320a
146.330a
146.415a
146.430a
146.485a
147A.031a
151.293a

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49

152.713a
154.47-005a
154.20-170a
224.10-022a
224.1-010a
224.70-120a
189.450a
224.40-315a
224.50-760a
224.50-856a
224.73-110a
224.80-100a
224A.011a
349.010a
351.010a
351.070a
351.090a
351.102a
351.103a
351.1041a
351.1045a
351.106a
351.110a
351.120a
351.122a
351.125a
352.010a
352.310a
224.10-100a
350.240a
224.30-175a
224.43-815a
224.46-520a
350.054a
151.232r
154.47-100r
154.47-105r
154.47-110r
154.47-120r
224.1-100r
224.1-105r
224.1-110r
224.1-115r
224.1-200r
224.1-205r
224.1-210r
224.1-215r
224.1-220r
224.10-660r
224.30-050r
224.30-100r
224.30-105r
224.30-110r
224.30-115r
224.30-120r
224.30-125r
224.30-130r
224.30-135r
224.30-140r
224.30-145r
224.30-150r
224.30-155r
224.30-160r
224.30-165r
224.30-170r
224.30-180r
224.30-185r
224.30-195r
224.43-070r
224.43-080r
224.43-320r
224.43-710r
224.43-720r
224.43-730r
224.46-810r
224.46-820r
224.46-825r
224.46-830r
224.46-840r
224.46-850r
224.46-860r
224.46-870r

ACTS DISPOSITION TABLE

118

SB

11

119

SB

19

120
121
122

SB
SB
SB

32
62
75

123
124
125

SB
SB
SB

81
83
104

126

SB

126

127
128
129

SB
SB
SB

135
136
139

130
131

SB
HB

173
395

1
2
3
4
5
1
2
1
1
1
2
3
4
5
6
7
1
1
1
2
3
4
5
6
7
8
9
10
11
12
13
1
2
3
1
1
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
1
1
2
3
4
5

224.50-020r
350.035r
350.052r
350.053r
350.260r
350.470r
350.715r
351.105r
351.1055r
352.550r
278.600a
278.610a
nc-t
278.605r
nc-cc
367.3645c
nc-ec
218A.202a
427.010a
121.180a
121.150a
121.230a
121.172c
121.025a
121.035a
6.767a
61.315a
150.390a
6.518c
21.372c
61.598a
21.374c
21.402a
61.5955c
61.597a
16.583a
6.525a
16.645a
78.545a
nc-sev
nc-ec
16.505a
61.510a
78.510a
304.32-130a
164.2844a
100.111a
132.010a
148.001a
150.010a
151.100a
154.1-010a
176.051a
186.010a
186.675a
189.222a
211.015a
217.544a
217B.040a
224.71-100a
224.71-110a
247.010a
249.350a
253.010a
253.070a
253.130a
253.990a
256.010a
256.030a
256.080a
256.090a
261.200a
262.910a
281.605a
433.255a
446.010a
nc-app
42.0147c
42.0148c
12.020a
42.0145a
131.020a

132

HB

390

133

HB

473

134

HB

378

135

136

HB

HB

374

364

6
7
1
2
3
4
5
6
7
8
9
10
11
12
1
2
3
4
5
1
2
3
4
5
6
7
8
9
10
11
12
13

1
2
3
4
5
6
7
8
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

137
138

HB
HB

350
314

139

HB

294

140

HB

274

17
1
1
2
3
1
2
1
2
3

1-76

42.0173r
nc-eo
153.215re-a
148.850a
148.853a
45.763a
45A.077a
65.028a
175B.015a
175B.020a
175B.030a
175B.035a
nc-eo
nc-ec
341.070a
341.190a
341.540a
341.614a
341.990a
189.635a
336.020a
337.010a
336.050a
337.070a
342.0011a
342.122a
342.213a
342.228a
342.230a
342.347a
12.020a
336.140r
336.151r
336.152r
336.153r
336.156r
336.162r
336.164r
336.165r
336.1661r
336.1662r
336.1663r
336.1664r
17.165a
199.011a
199.462a
199.8965c
199.896a
199.8982a
17.990a
nc-ec
315.010a
315.340c
315.342c
315.400a
315.4102c
315.4104c
315.4106c
315.4108c
315.4110c
315.350c
315.205a
194A.450re-ren
as 315.450c
194A.452re-ren
as 315.452c
194A.454re-ren
as 315.454c
194A.456re-ren
as 315.456c
194A.458re-ren
as 315.458c
315.460c
186.041a
218A.202a
218A.240a
205.591c
186A.540a
190.0491a
nc-app
nc-app
nc-ec

141

HB

238

142

HB

234

143
144

HB
HB

215
208

145
146

HB
HB

200
184

147

HB

161

148
149

HB
HJR

27
56

150

SB

222

151
152

SB
HB

182
471

153

HB

540

154

SB

91

155

SJR

57

1
2
3
1
2
1
1
2
3
4
1
1
2
3
4
5
6
7
8
9
10
11
1
2
3
1
1
2
3
4
1
2
3
4
5
6
7
1
1
2
3
4
5
6
7
8
1
2
3
4
1
2
3
4
5
6
7
8
9
10
11
12
13
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

165A.350a
165A.360a
nc-ec
350.055a
350.060a
189.635a
367.93103a
367.93115a
367.93117a
367.93121a
525.130a
189.2713c
189.2714c
189.222a
189.990a
nc-t
nc-t
nc-t
nc-cc
189.222a
nc-ec
189.2715r
nc-t
nc-t
nc-t
186A.170a
nc-t
nc-t
nc-t
nc-ec
67C.103a
67C.105a
67C.115a
67C.131a
67C.139a
67C.143a
65.003a
45A.380a
nc-app
nc-app
nc-app
nc-app
nc-app
nc-app
nc-app
nc-ec
183.085c
183.086c
183.011a
183.990a
202A.261a
202A.271a
202A.0811c
202A.0813c
202A.0815c
202A.0817c
202A.0819c
202A.0821c
202A.0823c
202A.0825c
202A.0827c
202A.0829c
202A.0831c
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t

ACTS DISPOSITION TABLE

156

SB

1

157

SB

114

158

SB

120

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
1
2
3
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
156.557a
158.305a
158.6453a
158.6455a
158.6458a
158.6459a
158.649a
158.782a
158.805a
158.840a
160.345a
160.346a
160.107a
164.020a
164.7874a
158.145a
158.6457a
nc-cc
nc-ec
304.39-110a
187.290a
nc-cc
453.190a
23A.205a
24A.175a
534.020a
534.060a
534.070a
45.237a
45.241a
189.990a
189A.050a
189A.130a
439.250a
439.345a
439.3108a
439.3406a
17.510a
439.650c
439.651c
439.652c
439.653c
439.654c
439.655c
439.656c
439.657c
15.525c

159
160
161

HB
HB
HB

33
241
376

162

HB

387

163

HB

492

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
1
1
1
2
1
2
1

1-77

202A.121a
197.105c
196.704c
335B.010a
335B.020a
335B.030a
335B.060re-a
335B.040r
164.6911a
165A.475a
198B.672a
211.9125a
216A.080a
227.630a
229.200a
309.086a
309.137a
309.318a
309.339a
309.362a
309.418a
310.042a
311.480a
311.595a
311.674a
311.850a
311.890a
311.909a
311A.050a
311B.160a
312.085a
313.080a
314.091a
314A.225a
315.121a
316.150a
317A.140a
317B.045a
319.082a
319A.190a
319B.140a
319C.070a
320.310a
321.351a
322.180a
323.120a
323.412a
323A.110a
324A.050a
325.340a
326.090a
327.070a
329.070a
329A.065a
334.120a
334A.180a
335.150a
335.348a
335.540a
532.100a
533.017c
441.005a
441.146c
441.148c
196.031a
439.340a
439.3407a
439.3408a
446.010a
532.262a
533.010a
15.280a
15A.075a
196.044c
196.042c
620.146c
160.445a
12.020a
nc-eo
11A.080a
11A.211a
403.280a

164

HB

156

1
2
3
4
5
6
7
8
9

165

HB

206

166

HB

257

167

HB

282

168

HB

333

169

HB

394

1
2
3
1
2
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
1
2
3
4
5
6
7
8
9
10
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

42.453c
42.454c
148.0221c
148.0222c
148.0223c
148.0224c
148.0225c
147A.090a
148.795r
148.796r
150.091r
164.786c
164.7884c
nc-ec
154.10-050a
nc-ec
12.020a
15A.020a
15A.065a
15A.160a
15A.300a
17.131a
17.150a
27A.080a
31.010a
31.015a
42.320a
189A.050a
194A.624a
196.288a
210.502a
387.860a
422.285a
605.035a
nc-eo
439.550a
197.105c
218A.010a
218A.020a
218A.050a
218A.1410a
218A.1412a
218A.142a
218A.205a
218A.14141c
218A.180a
218A.202a
198B.032c
198B.010a
198B.030a
198B.040a
198B.050a
198B.060a
198B.070a
198B.080a
198B.090a
198B.095a
198B.100a
198B.120a
198B.250a
198B.260a
198B.300a
198B.310a
198B.400a
198B.4003a
198B.4009a
198B.4023a
198B.4025a
198B.4037a
198B.410a
198B.420a
198B.430a
198B.490a
198B.540a
198B.550a
198B.555a
198B.565a
198B.570a
198B.580a
198B.585a
198B.595a
198B.600a

ACTS DISPOSITION TABLE
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114

198B.605a
198B.610a
198B.620a
198B.6401a
198B.6405a
198B.6407a
198B.6411a
198B.6413a
198B.650a
198B.654a
198B.656a
198B.658a
198B.659a
198B.660a
198B.664a
198B.666a
198B.6671a
198B.6673a
198B.668a
198B.670a
198B.672a
198B.676a
198B.678a
198B.680a
198B.682a
198B.684a
198B.686a
219.410a
227.205a
227.300a
227.450a
227.480a
227.487a
227.489a
227.491a
227.492a
227.550a
227.555a
227.570a
227.580a
227.590a
227.600a
227.605a
227.610a
227.620a
227.625a
227.630a
227.640a
227.650a
227.660a
227.992a
227A.010a
227A.040a
227A.090a
236.010a
236.030a
236.070a
236.095a
236.110a
236.120a
236.130a
236.210a
236.220a
236.240a
236.250a
236.990a
318.015a
318.040a
318.050a
318.054a
318.060a
318.064a
318.066a
318.077a
318.080a
318.100a
318.110a
318.130a
198B.020r
198B.200r
198B.4005r
198B.4007r

170
171

HB
HB

522
524

172
173

HB
HB

375
377

174

HB

388

175

HB

484

176

HB

482

177

HB

469

178

HB

443

115
116
117
1
1
2
3
4
1
1
2
3
4
5
6
7
8
9
10
11
12
1
2
3
4
5
6
1
2
3
4
5
6
7
1
2
3
4
1
2
3
4
5
6
7
8

9
10
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

1-78

198B.652r
227.530r
227.560r
236.020r
318.071r
318.074r
nc-t
nc-cc
nc-eo
158.143c
17.500a
156.095a
176.415a
500.080a
341.370a
342.1223a
342.1240c
342.1243c
342.1242a
342.316a
342.320a
342.732a
342.792a
342.794a
342.120a
342.1241r
nc-ec
65.7043a
154.30-060a
65.7049a
189.2301a
nc-cc
nc-ec
45A.096c
45A.097c
11A.010a
11A.045a
11A.055a
45A.095a
45A.810a
nc-app
nc-app
nc-app
nc-ec
nc-t
311.685a
343.020a
134.452a
154.33-510a
243.200a
402.100a
158.650r
158.680r
158.685r
158.710r
156.160a
160.107a
324B.010c
324B.020c
324B.050c
324B.060c
224.10-052re-ren-a
as 324B.030c
224.10-053re-ren-a
as 324B.040c
12.020a
12.252a
164.6903a
164.6905a
164.6909a
164.6911a
164.6913a
164.6915a
164.6923a
164.6929a
198B.704re
198B.706a
198B.728a
309.131a
309.329a
309.404a
319B.020a

179

HCR

48

180

HCR

90

181

HB

72

182

HB

417

183

HB

78

184

HB

404

185

HB

360

186

HB

396

187

HB

128

188

HB

253

189

HB

330

190

HB

319

191

HB

309

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
1
2
1
2
1
2
1
2
3
4
5
1
2
1
2
1
2
3
1
2
3
4
5
1
2
1
2
1
2
3
1
2
3
4
5
6
7
8
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

192
193

HB
SB

277
235

1
1
2
3
4

319B.040a
324.200a
324.281a
324A.015a
324A.025a
324A.052a
324A.060a
329A.025a
330.050a
330.130a
334.170a
433.900a
433.902a
433.906a
324.2811a
324A.020a
324.283r
nc-t
nc-t
nc-eo
nc-ec
nc-t
nc-t
nc-t
nc-t
100.3471c
nc-ec
237.137a
237.110a
237.122a
237.128a
237.132a
214.555c
304.17-316a
189.283c
186.010a
198B.085c
247.801a
219.011a
15A.197a
16.040a
16.052a
16.080a
nc-ec
156.162c
158.197a
620.072c
nc-cc
65.490a
65.4931c
nc-ec
242.020a
242.030a
242.1242a
242.1244a
242.022a
117.075a
117.085a
nc-ec
383.300c
383.302c
209A.010re-a
209A.020re-a
209A.100c
209A.110c
209A.120c
209A.130c
209A.030re-a
209A.050re-a
209A.060re-a
209A.070re-a
209.160re-ren
as 209A.045c
216B.400a
403.785a
209A.040r
209A.080r
160.180a
14A.4-060c
275.172c
14A.1-070a
14A.2-060a

ACTS DISPOSITION TABLE

194

HB

13

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
1
2
3
4

14A.6-010a
271B.8-530a
271B.8-550a
271B.10-200a
272A.6-050a
273A.040a
275.015a
275.175a
275.260a
275.280a
275.337a
362.285a
362.481a
362.1-504a
362.2-703a
362.2-933a
386A.6-060a
382.135a
386A.6-110a
nc-app
nc-app-v
nc-app
nc-ec

1-79

1-80

KRS SECTIONS AFFECTED BY 2017 REGULAR SESSION
KRS
Section
6.350a
6.518c
6.525a
6.767a
7A.220a
7A.255a
11.068a
11.170r
11.400a
11A.010a
11A.010a
11A.045a
11A.055a
11A.080a
11A.211a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.020a
12.023a
12.252a
12.252a
12.252a
12.354c
13A.010a
13A.040a
13A.310a
13A.3102c
13A.3104c
13B.020a
14A.1-070a
14A.2-060a
14A.3-010a
14A.4-060c
14A.6-010a
15.010a
15.280a
15.290r
15.380a
15.382a
15.3971a
15.398a
15.440a
15.525c
15.540a
15A.020a
15A.020a
15A.030a
15A.065a
15A.072c
15A.075a
15A.160a
15A.197a
15A.300a
15A.358a
16.040a
16.052a
16.080a
16.505a
16.505a
16.520a
16.582a
16.583a
16.645a
17.131a
17.150a
17.165a

Bill
No.
SB 2
SB 104
SB 104
SB 75
SB 2
SB 2
SB 163
HB 276
HB 276
HB 453
HB 484
HB 484
HB 484
HB 387
HB 387
HB 3
HB 226
HB 242
HB 276
HB 282
HB 293
HB 299
HB 343
HB 366
HB 376
HB 378
HB 395
HB 443
HB 453
SB 165
SB 170
SB 177
SB 249
HB 343
HB 366
HB 443
HB 453
HB 113
HB 50
HB 50
HB 50
HB 50
HB 50
HB 453
SB 235
SB 235
HB 35
SB 235
SB 235
HB 276
SB 120
HB 276
HB 183
HB 195
HB 195
HB 183
SB 197
SB 120
HB 195
HB 282
HB 289
HB 289
HB 282
SB 197
SB 120
HB 282
HB 396
HB 282
HB 410
HB 396
HB 396
HB 396
HB 173
SB 126
HB 173
HB 173
SB 104
SB 104
HB 282
HB 282
HB 374

Acts
Chap.
12
125
125
122
12
12
53
80
80
74
175
175
175
162
162
3
92
94
80
167
82
83
89
70
161
134
131
178
74
54
110
111
117
89
70
178
74
60
77
77
77
77
77
74
193
193
28
193
193
80
158
80
62
63
63
62
58
158
63
167
38
38
167
58
158
167
186
167
100
186
186
186
32
126
32
32
125
125
167
167
135

Section
of Bill
11
1
9
7
9
10
1
58
1
51
3
4
5
1
2
1
1
1
2
1
1
2
1
20
1
12
3
7
52
2
1
3
1
2
21
8
53
1
1
2
3
4
5
54
3
4
1
1
5
3
97
58
114
3
4
115
2
25
5
2
1
2
3
1
98
4
1
5
36
2
3
4
1
1
2
3
8
10
6
7
1

KRS
Section
17.500a
17.510a
17.545a
17.990a
17.991a
18A.025a
18A.030a
18A.115a
18A.150a
18A.201a
18A.204a
18A.2254a
18A.400r
18A.405r
18A.410r
18A.415r
18A.420r
18A.425r
18A.430r
18A.435r
18A.440r
18A.445r
18A.450r
21.372c
21.374c
21.402a
21.530a
21.540a
21.540a
23A.040a
23A.045a
23A.205a
24A.175a
27A.052c
27A.080a
31.010a
31.015a
36.145r
36.146r
39A.120a
39A.130a
39A.140a
39E.180a
40.010a
40.080a
40.325a
40.400a
42.0145a
42.0147c
42.0148c
42.0173r
42.320a
42.320a
42.453c
42.454c
42.732a
44.055a
44.070re-ren-a as
49.040c
44.071re-ren-a as
49.050c
44.072re-ren-a as
49.060c
44.073re-ren-a as
49.070c
44.075r
44.080r
44.084re-ren-a as
49.080c
44.086re-ren-a as
49.090c
44.090re-ren-a as
49.100c
44.100re-ren-a as
49.110c
44.110re-ren-a as
49.120c
44.120re-ren-a as
49.130c
44.130re-ren-a as
49.140c

Bill
No.

Acts
Chap.

Section
of Bill

HB 524
SB 120
HB 38
HB 374
HB 453
SB 177
SB 163
SB 197
HB 498
HB 195
HB 195
SB 177
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
SB 104
SB 104
SB 104
SB 2
SB 2
SB 3
HB 502
HB 502
SB 120
SB 120
HB 410
HB 282
HB 282
HB 282
HB 276
HB 276
HB 453
HB 453
HB 453
HB 453
HB 498
HB 498
HB 311
HB 498
HB 395
HB 395
HB 395
HB 395
HB 282
HB 453
HB 156
HB 156
HB 343
HB 453

171
158
76
135
74
111
53
58
42
63
63
111
80
80
80
80
80
80
80
80
80
80
80
125
125
125
12
12
4
75
75
158
158
100
167
167
167
80
80
74
74
74
74
42
42
39
42
131
131
131
131
167
74
164
164
89
74

1
16
1
7
55
2
2
3
1
6
7
1
58
58
58
58
58
58
58
58
58
58
58
2
4
5
1
2
3
1
2
2
3
22
8
9
10
58
58
56
57
58
59
2
3
1
4
4
1
2
6
11
60
1
2
6
61

HB 453

74

4

HB 453

74

5

HB 453

74

6

HB 453
HB 453
HB 453

74
74
74

7
106
106

HB 453

74

8

HB 453

74

9

HB 453

74

10

HB 453

74

11

HB 453

74

12

HB 453

74

13

HB 453

74

14

1-81

KRS
Section
44.140re-ren-a as
49.150c
44.150re-ren-a as
49.160c
44.160re-ren-a as
49.170c
44.165re-ren-a as
49.180c
45.237a
45.241a
45.763a
45A.077a
45A.095a
45A.096c
45A.097c
45A.380a
45A.605a
45A.690a
45A.810a
49.010c
49.020c
49.030c
49.040c was
44.070re-ren-a
49.050c was
44.071re-ren-a
49.060c was
44.072re-ren-a
49.070c was
44.073re-ren-a
49.080c was
44.084re-ren-a
49.090c was
44.086re-ren-a
49.100c was
44.090re-ren-a
49.110c was
44.100re-ren-a
49.120c was
44.110re-ren-a
49.130c was
44.120re-ren-a
49.140c was
44.130re-ren-a
49.150c was
44.140re-ren-a
49.160c was
44.150re-ren-a
49.170c was
44.160re-ren-a
49.180c was
44.165re-ren-a
49.190c
49.200c was
131.325re-ren-a
49.210c was
131.335re-ren-a
49.220c was
131.340re-ren-a
49.230c was
131.355re-ren-a
49.240c was
131.365re-ren-a
49.250c was
131.370re-ren-a
49.260c
49.270c was
346.010re-ren-a
49.280c was
346.020re-ren-a
49.290c was
346.025re-ren-a
49.300c was
346.040re-ren-a
49.310c was
346.050re-ren-a
49.320c was
346.055re-ren-a
49.330c was
346.060re-ren-a
49.340c was

Bill
No.

Acts
Chap.

Section
of Bill

HB 453

74

15

HB 453

74

16

HB 453

74

17

HB 453
SB 120
SB 120
HB 390
HB 390
HB 484
HB 484
HB 484
SB 182
HB 276
HB 311
HB 484
HB 453
HB 453
HB 453

74
158
158
132
132
175
175
175
151
80
39
175
74
74
74

18
7
8
4
5
6
1
2
1
4
2
7
1
2
3

HB 453

74

4

HB 453

74

5

HB 453

74

6

HB 453

74

7

HB 453

74

8

HB 453

74

9

HB 453

74

10

HB 453

74

11

HB 453

74

12

HB 453

74

13

HB 453

74

14

HB 453

74

15

HB 453

74

16

HB 453

74

17

HB 453
HB 453

74
74

18
19

HB 453

74

20

HB 453

74

21

HB 453

74

22

HB 453

74

23

HB 453

74

24

HB 453
HB 453

74
74

25
26

HB 453

74

27

HB 453

74

28

HB 453

74

29

HB 453

74

30

HB 453

74

31

HB 453

74

32

HB 453

74

33

KRS SECTIONS AFFECTED BY 2017 REGULAR SESSION LEGISLATION
346.080re-ren-a
49.350c was
346.100re-ren-a
49.360c was
346.120re-ren-a
49.370c was
346.130re-ren-a
49.380c was
346.135re-ren-a
49.390c was
346.140re-ren-a
49.400c was
346.145re-ren-a
49.410c was
346.150re-ren-a
49.420c was
346.155re-ren-a
49.430c was
346.157re-ren-a
49.440c was
346.160re-ren-a
49.450c was
346.165re-ren-a
49.460c was
346.170re-ren-a
49.470c was
346.180re-ren-a
49.480c was
346.185re-ren-a
49.490c was
346.200re-ren-a
49.990c
56.813a
56.823a
61.315a
61.315a
61.365a
61.510a
61.510a
61.522a
61.525a
61.526a
61.542a
61.545a
61.552a
61.5525a
61.555a
61.557a
61.560a
61.590a
61.592a
61.5955c
61.597a
61.598a
61.645a
61.650a
61.661a
61.680a
61.702a
61.906a
62.160a
63.080a
64.741r
64.742r
64.743r
64.744r
64.745r
65.003a
65.015c
65.016c
65.028a
65.350a
65.355a
65.365a
65.370a
65.375a
65.490a
65.4931c
65.7043a
65.7049a
65.8811a
65.8825a
65.8836a
67A.6904a
67A.6909a

HB 453

74

34

HB 453

74

35

HB 453

74

36

HB 453

74

37

HB 453

74

38

HB 453

74

39

HB 453

74

40

HB 453

74

41

HB 453

74

42

HB 453

74

43

HB 453

74

44

HB 453

74

45

HB 453

74

46

HB 453

74

47

HB 453

74

48

HB 453
HB 453
SB 238
SB 238
HB 268
SB 81
HB 225
HB 173
SB 126
HB 351
HB 173
HB 173
HB 173
HB 173
HB 173
HB 173
HB 173
HB 173
HB 173
HB 173
HB 173
SB 104
SB 104
SB 104
SB 2
SB 2
SB 3
HB 173
HB 173
HB 195
HB 453
SB 107
HB 276
HB 276
HB 276
HB 276
HB 276
SB 222
HB 1
HB 3
HB 390
HB 318
HB 318
HB 318
HB 318
HB 318
HB 330
HB 330
HB 388
HB 388
HB 318
HB 318
HB 318
HB 1
SB 6

74
74
103
103
36
123
91
32
126
104
32
32
32
32
32
32
32
32
32
32
32
125
125
125
12
12
4
32
32
63
74
101
80
80
80
80
80
150
1
3
132
86
86
86
86
86
189
189
174
174
86
86
86
1
6

49
50
1
2
1
1
1
4
2
1
5
6
7
8
9
10
11
12
13
14
15
6
7
3
3
4
1
16
21
8
62
1
58
58
58
58
58
7
6
13
6
4
5
6
7
8
1
2
1
3
1
2
3
7
5

67C.103a
67C.105a
67C.115a
67C.131a
67C.139a
67C.143a
67C.406a
67C.416a
70.160r
70.170a
70.262a
70.290a
72.031c
72.032c
72.992a
78.470a
78.480a
78.510a
78.510a
78.540a
78.545a
78.610a
78.615a
83A.022a
95.951a
99.480a
100.111a
100.3471c
109.012a
109.041a
109.0417c
109.115a
109.120a
109.310a
117.075a
117.085a
119.215r
121.025a
121.035a
121.150a
121.172c
121.180a
121.230a
131.020a
131.032c
131.081a
131.110a
131.130a
131.180a
131.310r
131.315r
131.320r
131.325re-ren-a as
49.200c
131.330r
131.335re-ren-a as
49.210c
131.340re-ren-a as
49.220c
131.355re-ren-a as
49.230c
131.365re-ren-a as
49.240c
131.370re-ren-a as
49.250c
131.622a
131.990a
132.010a
132.220a
132.310a
132.360a
132.460a
132.620a
132.690a
133.030a
133.045a
133.120a
133.120a
133.125a
133.170a
133.215a
134.452a
134.551a
134.580a
134.590a

SB 222
SB 222
SB 222
SB 222
SB 222
SB 222
HB 1
SB 6
HB 26
HB 26
HB 1
HB 337
HB 67
HB 67
HB 67
HB 1
HB 1
HB 173
SB 126
HB 173
SB 104
HB 173
HB 173
HB 183
HB 195
HB 3
SB 139
HB 72
HB 119
HB 246
HB 119
HB 246
HB 246
HB 246
HB 319
HB 319
HB 183
SB 75
SB 75
SB 75
SB 75
SB 75
SB 75
HB 395
HB 262
HB 453
HB 453
HB 245
HB 453
HB 453
HB 453
HB 453

150
150
150
150
150
150
1
6
18
18
1
88
78
78
78
1
1
32
126
32
125
32
32
62
63
3
129
181
48
105
48
105
105
105
190
190
62
122
122
122
122
122
122
131
97
74
74
95
74
74
74
74

1
2
3
4
5
6
8
6
4
1
9
1
1
3
2
10
11
17
3
18
11
19
20
116
9
2
1
1
1
1
2
2
3
5
6
7
119
5
6
2
4
1
3
5
2
63
64
1
65
106
106
106

HB 453
HB 453

74
74

20
106

HB 453

74

21

HB 453

74

22

HB 453

74

23

HB 453

74

24

HB 453
HB 453
HB 453
SB 139
HB 284
HB 453
HB 453
HB 453
HB 453
HB 284
HB 284
HB 284
HB 284
HB 453
HB 284
HB 453
HB 453
HB 469
HB 453
HB 453
HB 453

74
74
74
129
81
74
74
74
74
81
81
81
81
74
81
74
74
177
74
74
74

25
66
67
2
5
68
69
70
71
1
3
6
2
72
4
73
74
4
75
76
77

1-82

136.050a
136.658a
137.160a
138.132a
138.165a
138.195a
138.340a
138.354a
138.355a
138.729a
141.0205a
143.060a
144.110r
144.115r
144.125r
144.130r
144.132a
144.135r
144.137r
144.139r
146.090a
146.100a
146.110a
146.210a
146.270a
146.280a
146.320a
146.330a
146.415a
146.430a
146.485a
146.650r
146.652r
146.654r
146.656r
146.658r
146.660r
146.662r
146.664r
146.666r
147.580r
147.585r
147A.031a
147A.070a
147A.090a
147A.115c
147A.116c
147A.117c
148.001a
148.0211a
148.0212a
148.0221c
148.0222c
148.0223c
148.0224c
148.0225c
148.260re-a
148.290a
148.400a
148.590a
148.795r
148.796r
148.850a
148.853a
150.010a
150.091r
150.390a
150.645a
151.100a
151.232r
151.293a
151B.131a
152.713a
153.180a
153.215re-a
153.310r
153.320r
153.330r
153.340r
153.350r
153.360r
153.370r
153.386r
153.388r
153.390r

HB 453
HB 453
HB 453
HB 453
HB 453
HB 453
HB 453
HB 453
HB 453
HB 453
HB 195
HB 453
HB 368
HB 368
HB 368
HB 368
HB 368
HB 368
HB 368
HB 368
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
SB 249
HB 189
HB 156
HB 189
HB 189
HB 189
SB 139
HB 498
HB 498
HB 156
HB 156
HB 156
HB 156
HB 156
HB 403
HB 403
HB 276
HB 366
HB 156
HB 156
HB 390
HB 390
SB 139
HB 156
SB 83
HB 453
SB 139
SB 249
SB 249
HB 195
SB 249
HB 453
HB 390
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276

74
74
74
74
74
74
74
74
74
74
63
74
71
71
71
71
71
71
71
71
117
117
117
117
117
117
117
117
117
117
117
80
80
80
80
80
80
80
80
80
80
80
117
33
164
33
33
33
129
42
42
164
164
164
164
164
73
73
80
70
164
164
132
132
129
164
124
74
129
117
117
63
117
74
132
80
80
80
80
80
80
80
80
80
80

78
79
80
81
82
83
84
85
86
87
10
88
2
2
2
2
1
2
2
2
2
3
4
5
6
7
8
9
10
11
12
58
58
58
58
58
58
58
58
58
58
58
13
1
8
2
3
4
3
5
6
3
4
5
6
7
1
2
5
22
9
9
2
3
4
9
1
89
5
49
14
11
15
90
1
58
58
58
58
58
58
58
58
58
58

KRS SECTIONS AFFECTED BY 2017 REGULAR SESSION LEGISLATION
153.392r
153.394r
153.396r
153.398r
154.1-010a
154.10-050a
154.12-274a
154.12-278a
154.15-020c
154.15-030c
154.20-170a
154.20-255a
154.20-264a
154.30-060a
154.33-510a
154.47-005a
154.47-100r
154.47-105r
154.47-110r
154.47-120r
156.095a
156.160a
156.160a
156.162c
156.557a
158.070a
158.141c
158.143c
158.145a
158.145a
158.146a
158.183a
158.186a
158.188c
158.197a
158.305a
158.6453a
158.6455a
158.6455a
158.6457a
158.6458a
158.6459a
158.649a
158.650r
158.650r
158.680r
158.680r
158.685r
158.685r
158.710r
158.710r
158.782a
158.805a
158.840a
158.842a
159.010a
160.107a
160.107a
160.107a
160.151a
160.1590c
160.1591c
160.1592c
160.1593c
160.1594c
160.1595c
160.1596c
160.1597c
160.1598c
160.1599c
160.180a
160.180a
160.345a
160.346a
160.380a
160.380a
160.445a
161.010a
161.011a
161.044a
161.048a
161.095a
161.141c
161.158a
161.250a

HB 276
HB 276
HB 276
HB 276
SB 139
HB 257
HB 276
HB 276
HB 343
HB 343
SB 249
HB 276
HB 276
HB 388
HB 469
SB 249
SB 249
SB 249
SB 249
SB 249
HB 524
HB 276
HB 469
HB 128
SB 1
SB 50
SB 159
HB 522
HB 195
SB 1
HB 195
SB 17
SB 17
SB 17
HB 128
SB 1
SB 1
HB 195
SB 1
SB 1
SB 1
SB 1
SB 1
HB 276
HB 469
HB 276
HB 469
HB 276
HB 469
HB 276
HB 469
SB 1
SB 1
SB 1
HB 195
HB 195
HB 276
HB 469
SB 1
SB 236
HB 520
HB 520
HB 520
HB 520
HB 520
HB 520
HB 520
HB 520
HB 520
HB 520
HB 195
HB 277
SB 1
SB 1
HB 269
SB 236
HB 241
SB 117
HB 195
HB 195
SB 117
SB 117
HB 520
SB 6
SB 2

80
80
80
80
129
166
80
80
89
89
117
80
80
174
177
117
117
117
117
117
171
80
177
187
156
68
109
170
63
156
63
15
15
15
187
156
156
63
156
156
156
156
156
80
177
80
177
80
177
80
177
156
156
156
63
63
80
177
156
115
102
102
102
102
102
102
102
102
102
102
63
192
156
156
37
115
160
14
63
63
14
14
102
6
12

58
58
58
58
6
1
6
7
4
5
17
8
9
2
5
16
49
49
49
49
2
10
9
1
1
1
1
1
12
16
13
1
3
2
2
2
3
14
4
17
5
6
7
58
8
58
8
58
8
58
8
8
9
10
15
16
11
10
13
2
1
2
3
4
5
6
7
8
9
10
17
1
11
12
1
3
1
1
18
19
2
3
11
7
5

161.300a
161.340a
161.430a
161.585a
164.0062a
164.0064a
164.011a
164.020a
164.020a
164.0232a
164.0234a
164.092c
164.131a
164.180a
164.2844a
164.2847a
164.295a
164.321a
164.348c
164.350a
164.385r
164.505a
164.507a
164.512a
164.515a
164.6011a
164.6015r
164.6017a
164.6903a
164.6905a
164.6909a
164.6911a
164.6911a
164.6913a
164.6915a
164.6923a
164.6929a
164.7531a
164.769a
164.786c
164.7874a
164.7874a
164.7879a
164.7884c
164.821a
164.821a
164.830a
164.830a
165A.350a
165A.360a
165A.475a
171.750r
171.751r
171.752r
171.755r
171.757r
171.810a
171.812a
171.814r
171.816a
174.056c
175B.015a
175B.020a
175B.030a
175B.035a
176.051a
176.415a
177.951r
183.011a
183.085c
183.086c
183.990a
186.010a
186.010a
186.010a
186.010a
186.010a
186.032c
186.041a
186.070a
186.162a
186.164a
186.166a
186.401a
186.403c

SB 2
SB 2
SB 2
SB 3
HB 195
HB 195
SB 107
SB 1
SB 107
HB 195
HB 195
SB 153
SB 107
SB 107
SB 136
HB 276
SB 147
SB 107
SB 17
SB 107
HB 276
HB 498
HB 498
HB 498
HB 498
HB 276
HB 276
HB 276
HB 443
HB 443
HB 443
HB 443
SB 120
HB 443
HB 443
HB 443
HB 443
HB 312
HB 312
HB 206
HB 195
SB 1
HB 195
HB 206
SB 12
SB 107
SB 12
SB 107
HB 238
HB 238
SB 120
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 410
HB 390
HB 390
HB 390
HB 390
SB 139
HB 524
HB 276
HB 540
HB 540
HB 540
HB 540
HB 404
HB 410
SB 73
SB 139
SB 176
SB 189
HB 350
HB 453
SB 122
SB 122
SB 122
HB 410
HB 410

1-83

12
12
12
4
63
63
101
156
101
63
63
52
101
101
128
80
51
101
15
101
80
42
42
42
42
80
80
80
178
178
178
178
158
178
178
178
178
40
40
165
63
156
63
165
7
101
7
101
141
141
158
80
80
80
80
80
80
80
80
80
100
132
132
132
132
129
171
80
153
153
153
153
184
100
69
129
55
57
137
74
50
50
50
100
100

6
7
8
2
2
1
2
14
3
20
21
1
4
5
1
27
1
6
4
7
58
7
8
9
10
12
58
13
9
10
11
12
34
13
14
15
16
1
2
1
22
15
23
2
1
8
2
9
1
2
35
58
58
58
58
58
14
15
58
16
23
7
8
9
10
7
3
58
3
1
2
4
2
35
1
8
3
1
1
91
1
2
3
12
10

186.410a
186.4101a
186.4102c
186.412re
186.4121c
186.4122c
186.4123c
186.4125a
186.416c
186.417c
186.418c
186.419c
186.430a
186.435a
186.440a
186.442a
186.450a
186.450a
186.470a
186.480a
186.480a
186.490a
186.495r
186.520a
186.531re
186.5315r
186.535a
186.540a
186.560a
186.570a
186.574a
186.579a
186.590a
186.635c was
186.6401re-ren-a
186.675a
186A.073c
186A.115a
186A.170a
186A.190a
186A.195a
186A.200a
186A.298c
186A.540a
187.290a
189.010a
189.011a
189.040a
189.222a
189.222a
189.222a
189.2301a
189.2713c
189.2714c
189.2715r
189.283c
189.288c
189.377c
189.450a
189.459a
189.635a
189.635a
189.635a
189.950a
189.990a
189.990a
189.993a
189A.050a
189A.050a
189A.130a
190.010a
190.0491a
194A.030a
194A.030a
194A.050a
194A.062c
194A.090a
194A.095a
194A.190a
194A.200a
194A.380c
194A.381c
194A.382c
194A.383c
194A.450re-ren as

HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 192
HB 410
HB 192
HB 410
SB 73
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 410
HB 183
HB 410
HB 453
HB 410
HB 192

100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
11
100
11
100
69
100
100
100
100
100
100
100
62
100
74
100
11

1
13
6
2
3
4
5
14
9
7
8
11
15
16
24
17
1
18
2
37
3
19
39
20
21
39
25
26
117
27
92
28
3

HB 410
SB 139
SB 176
SB 176
HB 27
HB 163
HB 163
HB 163
HB 270
HB 294
SB 114
HB 265
HB 410
HB 74
HB 174
HB 184
SB 139
HB 388
HB 184
HB 184
HB 184
HB 404
SB 73
HB 144
SB 249
HB 498
HB 215
HB 378
SB 73
HB 74
HB 184
SB 120
HB 74
HB 282
SB 120
SB 120
SB 73
HB 294
HB 226
HB 276
HB 276
HB 262
HB 276
HB 276
HB 276
HB 276
SB 236
SB 236
SB 236
SB 236

100
129
55
55
148
31
31
31
98
139
157
35
100
79
8
146
129
174
146
146
146
184
69
21
117
42
143
134
69
79
146
158
79
167
158
158
69
139
92
80
80
97
80
80
80
80
115
115
115
115

29
9
1
2
1
1
2
3
1
1
2
1
30
2
1
3
10
4
1
2
11
1
2
1
21
11
1
1
5
1
4
9
3
12
10
11
4
2
2
28
17
1
18
29
19
20
4
5
6
7

KRS SECTIONS AFFECTED BY 2017 REGULAR SESSION LEGISLATION
315.450c
194A.452re-ren as
315.452c
194A.454re-ren as
315.454c
194A.456re-ren as
315.456c
194A.458re-ren as
315.458c
194A.624a
194A.707a
194A.717a
196.031a
196.042c
196.044c
196.288a
196.701a
196.704c
197.045a
197.105c
198B.010a
198B.020r
198B.030a
198B.032c
198B.040a
198B.050a
198B.060a
198B.070a
198B.080a
198B.085c
198B.090a
198B.095a
198B.100a
198B.120a
198B.200r
198B.250r
198B.250a
198B.260a
198B.300a
198B.310a
198B.400a
198B.4003a
198B.4005r
198B.4007r
198B.4009a
198B.4023a
198B.4025a
198B.4037a
198B.410a
198B.420a
198B.430a
198B.490a
198B.540a
198B.550a
198B.555a
198B.565a
198B.570a
198B.580a
198B.585a
198B.595a
198B.600a
198B.605a
198B.610a
198B.620a
198B.6401a
198B.6405a
198B.6407a
198B.6411a
198B.6413a
198B.650a
198B.652r
198B.654a
198B.656a
198B.658a
198B.659a
198B.660a
198B.664a
198B.666a
198B.6671a
198B.6673a
198B.668a
198B.670a
198B.672a
198B.672a
198B.676a

HB 364

136

12

HB 364

136

13

HB 364

136

14

HB 364

136

15

HB 364
HB 282
HB 276
HB 195
SB 120
SB 120
SB 120
HB 282
HB 453
SB 120
HB 195
SB 120
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 360
HB 394
HB 394
HB 394
HB 394
HB 394
HB 276
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
SB 120
HB 394

136
167
80
63
158
158
158
167
74
158
63
158
169
169
169
169
169
169
169
169
169
185
169
169
169
169
169
80
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
158
169

16
13
30
24
90
100
99
14
93
28
25
27
2
114
3
1
4
5
6
7
8
1
9
10
11
12
114
58
13
14
15
16
17
18
114
114
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
114
45
46
47
48
49
50
51
52
53
54
55
56
36
57

198B.678a
198B.680a
198B.682a
198B.684a
198B.686a
198B.704re
198B.706a
198B.712a
198B.728a
199.011re
199.011a
199.462a
199.462a
199.466c
199.896a
199.8965c
199.8982a
199.8996a
200.100r
202A.0811c
202A.0813c
202A.0815c
202A.0817c
202A.0819c
202A.0821c
202A.0823c
202A.0825c
202A.0827c
202A.0829c
202A.0831c
202A.121a
202A.261a
202A.271a
205.201a
205.455a
205.465r
205.525a
205.5606a
205.591c
205.618c
205.6336r
205.642a
205.6487a
205.6491r
205.704a
205.8483a
205.935a
209.160re-ren as
209A.045c
209.554a
209A.010re-a
209A.020re-a
209A.030re-a
209A.040r
209A.045c was
209.160re-ren
209A.050re-a
209A.060re-a
209A.070re-a
209A.080r
209A.100c
209A.110c
209A.120c
209A.130c
210.502a
211.015a
211.350a
211.392a
211.480r
211.481r
211.482r
211.483r
211.494a
211.502a
211.590a
211.596a
211.596a
211.735r
211.736r
211.737r
211.738r
211.739r
211.862a
211.863a
211.902a

HB 394
HB 394
HB 394
HB 394
HB 394
HB 443
HB 443
HB 195
HB 443
HB 180
HB 374
HB 180
HB 374
SB 236
HB 374
HB 374
HB 374
HB 276
HB 276
SB 91
SB 91
SB 91
SB 91
SB 91
SB 91
SB 91
SB 91
SB 91
SB 91
SB 91
SB 120
SB 91
SB 91
HB 276
HB 276
HB 276
HB 276
HB 276
HB 314
SB 89
HB 276
HB 276
HB 276
HB 276
HB 195
HB 276
HB 498

169
169
169
169
169
178
178
63
178
10
135
10
135
115
135
135
135
80
80
154
154
154
154
154
154
154
154
154
154
154
158
154
154
80
80
80
80
80
138
49
80
80
80
80
63
80
42

58
59
60
61
62
17
18
26
19
1
2
2
3
1
5
4
6
54
58
3
4
5
6
7
8
9
10
11
12
13
26
1
2
31
32
58
33
34
3
2
58
35
36
58
27
37
12

HB 309
HB 276
HB 309
HB 309
HB 309
HB 309

191
80
191
191
191
191

13
38
3
4
9
16

HB 309
HB 309
HB 309
HB 309
HB 309
HB 309
HB 309
HB 309
HB 309
HB 282
SB 139
HB 276
HB 453
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 226
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
SB 248
SB 248
HB 276

191
191
191
191
191
191
191
191
191
167
129
80
74
80
80
80
80
80
80
80
92
80
80
80
80
80
80
116
116
80

13
10
11
12
16
5
6
7
8
15
11
39
94
58
58
58
58
40
41
42
3
55
58
58
58
58
58
1
2
43

1-84

211.9125a
213.101a
214.187a
214.452a
214.554a
214.555c
216.261r
216.263r
216.265r
216.267r
216.269r
216.2923a
216.2927a
216.2929a
216.555a
216.580r
216.583r
216.585r
216.587r
216.900a
216.910a
216.920r
216.925r
216.941a
216A.080a
216B.020a
216B.025r
216B.030r
216B.135r
216B.230c
216B.231c
216B.233c
216B.235c
216B.237c
216B.239c
216B.339r
216B.400a
216C.005c
216C.010c
216C.020c
216C.030c
216C.040c
216C.050c
216C.060c
216C.070c
216C.080c
216C.090c
216C.100c
216C.110c
216C.120c
216C.130c
216C.140c
216C.150c
216C.160c
216C.170c
216C.180c
216C.190c
216C.200c
216C.210c
216C.220c
216C.230c
216C.240c
216C.250c
216C.260c
216C.270c
216C.280c
217.5401c
217.5403c
217.5405c
217.5407c
217.5409c
217.5411c
217.5413c
217.5415c
217.544a
217.950r
217.952r
217B.040a
218A.010a
218A.010a
218A.010a
218A.020a
218A.020a
218A.030r
218A.050r

SB 120
SB 5
HB 276
HB 276
HB 276
HB 78
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
SB 150
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
SB 120
HB 498
HB 276
HB 276
HB 276
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
HB 276
HB 309
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 4
SB 21
SB 21
SB 21
SB 21
SB 21
SB 21
SB 21
SB 21
SB 139
HB 276
HB 276
SB 139
HB 158
HB 333
SB 218
HB 158
HB 333
HB 158
HB 158

158
5
80
80
80
183
80
80
80
80
80
80
80
80
108
80
80
80
80
80
80
80
80
80
158
42
80
80
80
47
47
47
47
47
47
80
191
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
22
65
65
65
65
65
65
65
65
129
80
80
129
61
168
45
61
168
61
61

37
9
44
45
46
1
58
58
58
58
58
47
48
49
1
58
58
58
58
21
22
58
58
50
38
13
58
58
58
1
2
3
4
5
6
58
14
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
1
2
3
4
5
6
7
8
12
58
58
13
1
1
12
2
2
7
7

KRS SECTIONS AFFECTED BY 2017 REGULAR SESSION LEGISLATION
218A.050a
218A.070r
218A.090r
218A.110r
218A.130r
218A.1410a
218A.1412a
218A.14141c
218A.142a
218A.180a
218A.202a
218A.202a
218A.202a
218A.205a
218A.240a
219.011a
219.410a
224.1-010a
224.1-100r
224.1-105r
224.1-110r
224.1-115r
224.1-200r
224.1-205r
224.1-210r
224.1-215r
224.1-220r
224.1-310a
224.10-022a
224.10-052re-ren-a as
324B.030c
224.10-053re-ren-a as
324B.040c
224.10-100a
224.10-660r
224.30-050r
224.30-100r
224.30-105r
224.30-110r
224.30-115r
224.30-120r
224.30-125r
224.30-130r
224.30-135r
224.30-140r
224.30-145r
224.30-150r
224.30-155r
224.30-160r
224.30-165r
224.30-170r
224.30-175a
224.30-180r
224.30-185r
224.30-195r
224.40-315a
224.43-070r
224.43-080r
224.43-315a
224.43-320r
224.43-340a
224.43-345a
224.43-710r
224.43-720r
224.43-730r
224.43-815a
224.46-520a
224.46-810r
224.46-820r
224.46-825r
224.46-830r
224.46-840r
224.46-850r
224.46-860r
224.46-870r
224.50-020r
224.50-760a
224.50-760a
224.50-856a
224.70-120a
224.71-100a
224.71-110a
224.73-110a
224.80-100a
224A.011a

HB 333
HB 158
HB 158
HB 158
HB 158
HB 333
HB 333
HB 333
HB 333
HB 333
HB 314
HB 333
SB 32
HB 333
HB 314
HB 360
HB 394
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
HB 453
SB 249

168
61
61
61
61
168
168
168
168
168
138
168
120
168
138
185
169
117
117
117
117
117
117
117
117
117
117
74
117

3
7
7
7
7
4
5
8
6
9
1
10
1
7
2
3
63
19
49
49
49
49
49
49
49
49
49
95
18

HB 443

178

5

HB 443
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
HB 119
SB 249
HB 246
HB 119
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
SB 249
HB 119
SB 249
SB 249
SB 249
SB 139
SB 139
SB 249
SB 249
SB 249

178
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
117
48
117
105
48
117
117
117
117
117
117
117
117
117
117
117
117
117
117
48
117
117
117
129
129
117
117
117

6
43
49
49
49
49
49
49
49
49
49
49
49
49
49
49
49
49
49
45
49
49
49
22
49
49
3
49
4
4
49
49
49
46
47
49
49
49
49
49
49
49
49
49
5
23
24
20
14
15
25
26
27

227.205a
227.300a
227.450a
227.480a
227.487a
227.487a
227.489a
227.491a
227.492a
227.530r
227.550a
227.555a
227.560r
227.570a
227.580a
227.590a
227.600a
227.605a
227.610a
227.620a
227.625a
227.630a
227.630a
227.640a
227.650a
227.660a
227.992a
227A.010a
227A.040a
227A.090a
229.011a
229.021r
229.025c
229.031a
229.035c
229.041r
229.045c
229.051r
229.055c
229.061a
229.065c
229.071r
229.081r
229.091r
229.101r
229.111a
229.121r
229.131a
229.141a
229.151a
229.155a
229.171a
229.180r
229.190a
229.200re
229.200a
229.210r
229.240a
229.250a
229.260a
229.991r
230.225re-a
230.368a
234.350a
236.010a
236.020r
236.030a
236.070a
236.095a
236.110a
236.120a
236.130a
236.210a
236.220a
236.240a
236.250a
236.990a
237.110a
237.120a
237.122a
237.128a
237.132a
237.137a
241.010a
241.010a

HB 394
HB 394
HB 394
HB 394
HB 3
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
SB 120
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
SB 120
HB 366
HB 366
HB 366
HB 366
HB 366
SB 165
HB 183
HB 453
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 417
HB 195
HB 417
HB 417
HB 417
HB 417
HB 100
HB 183

1-85

169
169
169
169
3
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
169
158
169
169
169
169
169
169
169
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
70
158
70
70
70
70
70
54
62
74
169
169
169
169
169
169
169
169
169
169
169
169
169
182
63
182
182
182
182
59
62

64
65
66
67
3
68
69
70
71
114
72
73
114
74
75
76
77
78
79
80
81
82
39
83
84
85
86
87
88
89
6
23
1
7
2
23
3
23
4
8
5
23
23
23
23
9
23
10
11
12
13
14
23
15
16
40
23
17
18
19
23
1
118
96
90
114
91
92
93
94
95
96
97
98
99
100
101
2
28
3
4
5
1
1
1

241.015a
241.020a
241.030a
241.060a
241.075r
241.080a
241.090a
241.100re
241.110a
241.130r
241.140a
241.140a
241.150a
241.160a
241.170a
241.170a
241.180r
241.190a
241.200a
241.230a
241.240r
241.250a
241.260a
242.020a
242.022a
242.022a
242.030a
242.030a
242.123a
242.124a
242.1241a
242.1242a
242.1242a
242.1244a
242.1244a
242.125a
242.127r
242.129r
242.1292a
242.400r
243.020a
243.025a
243.030a
243.0305a
243.0305a
243.0307c
243.031r
243.033a
243.034a
243.0341a
243.035a
243.036a
243.037a
243.040a
243.042a
243.045a
243.050a
243.060a
243.070re
243.072r
243.075a
243.082a
243.084a
243.086a
243.090a
243.100a
243.100a
243.110a
243.130a
243.150a
243.155a
243.157a
243.160a
243.170a
243.200re
243.200a
243.212a
243.215a
243.220a
243.230a
243.232c
243.240a
243.250a
243.260a
243.355a

HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 26
HB 183
HB 183
HB 183
HB 26
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 319
HB 183
HB 319
HB 183
HB 319
HB 183
HB 183
HB 183
HB 183
HB 319
HB 183
HB 319
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 100
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 158
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 469
HB 183
HB 183
HB 183
HB 183
HB 100
HB 183
HB 183
HB 183
HB 183

62
62
62
62
62
62
62
62
62
62
18
62
62
62
18
62
62
62
62
62
62
62
62
190
62
190
62
190
62
62
62
62
190
62
190
62
62
62
62
62
62
62
62
59
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
61
62
62
62
62
62
62
62
62
62
177
62
62
62
62
59
62
62
62
62

2
3
4
5
119
6
7
8
9
119
2
10
11
12
3
13
119
14
15
16
119
17
18
1
19
5
20
2
21
22
23
24
3
25
4
26
119
119
27
119
29
30
31
3
32
28
119
33
34
35
36
37
38
39
40
41
42
43
44
119
45
46
47
48
49
3
50
51
52
53
54
55
56
57
58
6
59
60
61
62
2
63
64
65
66

KRS SECTIONS AFFECTED BY 2017 REGULAR SESSION LEGISLATION
243.360a
243.370r
243.380a
243.390a
243.390a
243.430a
243.440a
243.450a
243.460r
243.470a
243.480a
243.490re
243.500a
243.500a
243.505r
243.510r
243.520a
243.530a
243.540a
243.550a
243.560a
243.590a
243.620a
243.630a
243.640a
243.650a
243.660a
243.670a
243.895a
244.050a
244.060a
244.070r
244.080a
244.085a
244.087r
244.090a
244.110a
244.130a
244.150a
244.167a
244.180a
244.190a
244.195a
244.200a
244.230a
244.240a
244.260a
244.280a
244.290a
244.295r
244.310r
244.340r
244.350r
244.360r
244.370a
244.440a
244.461a
244.480a
244.500a
244.585a
244.590a
244.990a
247.010a
247.090a
247.801a
247.920a
249.350a
250.355c
253.010a
253.070a
253.130a
253.990a
256.010a
256.030a
256.080a
256.090a
258.095a
260.850re
260.8505r
260.851r
260.852c
260.853r
260.854r
260.855r
260.856r

HB 183
HB 183
HB 183
HB 158
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 100
HB 183
HB 158
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 100
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
HB 183
SB 139
SB 140
HB 360
HB 453
SB 139
SB 218
SB 139
SB 139
SB 139
SB 139
SB 139
SB 139
SB 139
SB 139
HB 112
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218

62
62
62
61
62
62
62
62
62
62
59
62
61
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
62
59
62
62
62
62
62
62
62
129
9
185
74
129
45
129
129
129
129
129
129
129
129
30
45
45
45
45
45
45
45
45

67
119
68
4
69
70
71
72
119
73
4
74
5
75
119
119
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
119
91
92
119
93
94
95
96
97
98
99
100
101
102
103
104
105
106
119
119
119
119
119
5
107
108
109
110
111
112
113
16
1
2
97
17
11
18
19
20
21
22
23
24
25
1
1
13
13
2
13
13
13
13

260.857r
260.858c
260.859r
260.860c
260.861r
260.862c
260.863r
260.864c
260.865r
260.866c
260.867c
260.868a
260.869a
261.200a
262.910a
271B.1-400a
271B.2-020a
271B.6-260a
271B.7-400a
271B.8-300a
271B.8-530a
271B.8-550a
271B.10-200a
271B.11-025c
271B.13-020a
271B.16-210a
272A.6-050a
273A.040a
275.015a
275.172c
275.175a
275.260a
275.280a
275.337a
278.5435a
278.600a
278.605r
278.610a
281.605a
281A.120a
281A.140a
281A.150a
281A.160a
281A.170a
286.1-010c
286.2-040c
286.6-100a
292.991a
304.1-120a
304.2-020a
304.2-063a
304.9-295a
304.9-430a
304.9-436a
304.17-316a
304.17A-005a
304.17A-136a
304.17A-168c
304.17A-600a
304.20-020a
304.30-050a
304.32-130a
304.39-110a
304.39-230a
304.45-020a
304.45-030a
304.45-032c
304.45-040a
304.45-050re
304.45-060a
304.47-020a
309.086a
309.131a
309.137a
309.318a
309.329a
309.339a
309.362a
309.404a
309.418a
310.042a
310.070a
311.390a
311.480a
311.550a

SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 218
SB 139
SB 139
HB 35
HB 35
HB 35
HB 35
HB 35
SB 235
SB 235
SB 235
HB 35
HB 35
HB 35
SB 235
SB 235
SB 235
SB 235
SB 235
SB 235
SB 235
SB 235
SB 10
SB 11
SB 11
SB 11
SB 139
HB 410
HB 410
HB 410
HB 410
HB 410
HB 324
HB 324
HB 324
HB 329
SB 79
HB 242
HB 242
HB 191
HB 191
HB 191
HB 78
SB 79
HB 498
SB 89
HB 276
HB 191
HB 153
SB 135
SB 114
HB 191
HB 207
HB 207
HB 207
HB 207
HB 207
HB 207
HB 453
SB 120
HB 443
SB 120
SB 120
HB 443
SB 120
SB 120
HB 443
SB 120
SB 120
HB 498
HB 498
SB 120
SB 146

1-86

45
45
45
45
45
45
45
45
45
45
45
45
45
129
129
28
28
28
28
28
193
193
193
28
28
28
193
193
193
193
193
193
193
193
43
118
118
118
129
100
100
100
100
100
87
87
87
41
25
94
94
34
34
34
183
25
42
49
80
34
106
127
157
34
16
16
16
16
16
16
74
158
178
158
158
178
158
158
178
158
158
42
42
158
107

13
3
13
5
13
4
13
9
13
8
10
6
7
26
27
2
4
5
6
7
6
7
8
3
8
9
9
10
11
2
12
13
14
15
1
1
4
2
28
33
31
34
38
32
1
2
3
1
3
2
3
5
2
6
2
4
14
1
56
3
1
1
1
4
2
3
1
4
5
6
99
41
20
42
43
21
44
45
22
46
47
15
16
48
9

311.560a
311.595a
311.595a
311.6201c
311.6202c
311.674a
311.685a
311.690c
311.691c
311.693c
311.695c
311.697c
311.699c
311.700c
311.715a
311.720a
311.727c
311.781c
311.782c
311.783c
311.784c
311.785c
311.786c
311.850a
311.890a
311.909a
311.950r
311.952r
311.954r
311.956r
311.958r
311.960r
311.962r
311.964r
311.966r
311.990a
311.990a
311.990a
311.991r
311A.050a
311B.100a
311B.160a
312.085a
313.080a
314.011a
314.091a
314.198c
314.199c
314.470r
314.475c
314A.225a
315.010a
315.010a
315.040a
315.121a
315.192r
315.202c
315.205a
315.205a
315.340c
315.342c
315.350c
315.400a
315.4102c
315.4104c
315.4106c
315.4108c
315.4110c
315.450c was
194A.450re-ren
315.452c was
194A.452re-ren
315.454c was
194A.454re-ren
315.456c was
194A.456re-ren
315.458c was
194A.458re-ren
315.460c
316.030a
316.150a
317.450a
317A.050a
317A.050a
317A.090a

HB 498
SB 5
SB 120
SB 79
SB 79
SB 120
HB 469
SB 146
SB 146
SB 146
SB 146
SB 146
SB 146
SB 146
SB 8
SB 8
HB 2
SB 5
SB 5
SB 5
SB 5
SB 5
SB 5
SB 120
SB 120
SB 120
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 276
HB 2
SB 5
SB 146
HB 276
SB 120
SB 116
SB 120
SB 120
SB 120
HB 158
SB 120
SB 79
SB 79
HB 304
HB 304
SB 120
HB 364
SB 101
HB 276
SB 120
HB 276
SB 205
HB 364
SB 101
HB 364
HB 364
HB 364
HB 364
HB 364
HB 364
HB 364
HB 364
HB 364

42
5
158
25
25
158
177
107
107
107
107
107
107
107
64
64
2
5
5
5
5
5
5
158
158
158
80
80
80
80
80
80
80
80
80
2
5
107
80
158
13
158
158
158
61
158
25
25
84
84
158
136
44
80
158
80
113
136
44
136
136
136
136
136
136
136
136
136

17
7
49
1
2
50
2
1
2
3
4
5
6
7
2
1
1
1
2
3
4
5
6
51
52
53
58
58
58
58
58
58
58
58
58
2
8
8
58
54
1
55
56
57
6
58
5
6
2
1
59
1
1
23
60
58
1
11
2
2
3
10
4
5
6
7
8
9

HB 364

136

12

HB 364

136

13

HB 364

136

14

HB 364

136

15

HB 364
HB 364
HB 195
SB 120
HB 195
HB 195
HB 271
HB 271

136
136
63
158
63
63
99
99

16
17
29
61
30
31
1
2

KRS SECTIONS AFFECTED BY 2017 REGULAR SESSION LEGISLATION
317A.140a
317B.025a
317B.045a
318.015a
318.040a
318.050a
318.054a
318.060a
318.064a
318.066a
318.071r
318.074r
318.077a
318.080a
318.100a
318.110a
318.130a
319.082a
319A.190a
319B.020a
319B.040a
319B.140a
319C.070a
320.280a
320.310a
321.351a
322.180a
323.120a
323.412a
323A.110a
324.200a
324.281a
324.2811a
324.283r
324A.015a
324A.020a
324A.025a
324A.050a
324A.052a
324A.060a
324B.010c
324B.020c
324B.030c was
224.10-052re-ren-a
324B.040c was
224.10-053re-ren-a
324B.050c
324B.060c
325.340a
326.040a
326.090a
327.020a
327.065c
327.070a
327.300c
327.310c
329.070a
329A.025a
329A.065a
329A.070a
330.050a
330.130a
334.120a
334.170a
334A.180a
335.150a
335.348a
335.540a
335B.010a
335B.020a
335B.030a
335B.040r
335B.060re-a
336.015a
336.015a
336.015a
336.020a
336.020a
336.020a
336.020a
336.050a
336.130a
336.132c
336.134c
336.135c

SB 120
HB 195
SB 120
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
HB 394
SB 120
SB 120
HB 443
HB 443
SB 120
SB 120
HB 239
SB 120
SB 120
SB 120
SB 120
SB 120
SB 120
HB 443
HB 443
HB 443
HB 443
HB 443
HB 443
HB 443
SB 120
HB 443
HB 443
HB 443
HB 443

158
63
158
169
169
169
169
169
169
169
169
169
169
169
169
169
169
158
158
178
178
158
158
20
158
158
158
158
158
158
178
178
178
178
178
178
178
158
178
178
178
178

62
32
63
102
103
104
105
106
107
108
114
114
109
110
111
112
113
64
65
23
24
66
67
1
68
69
70
71
72
73
25
26
38
40
27
39
28
74
29
30
1
2

HB 443

178

5

HB 443
HB 443
HB 443
SB 120
HB 195
SB 120
HB 227
HB 227
SB 120
HB 227
HB 227
SB 120
HB 443
SB 120
HB 191
HB 443
HB 443
SB 120
HB 443
SB 120
SB 120
SB 120
SB 120
SB 120
SB 120
SB 120
SB 120
SB 120
HB 3
HB 276
HB 299
HB 276
HB 293
HB 299
HB 378
HB 378
HB 1
HB 1
HB 1
SB 6

178
178
178
158
63
158
93
93
158
93
93
158
178
158
34
178
178
158
178
158
158
158
158
158
158
158
158
158
3
80
83
80
82
83
134
134
1
1
1
6

6
3
4
75
33
76
4
2
77
1
3
78
31
79
1
32
33
80
34
81
82
83
84
29
30
31
33
32
4
24
3
25
2
4
2
4
1
4
5
1

336.140r
336.151r
336.152r
336.153r
336.156r
336.162r
336.162r
336.164r
336.164a
336.164r
336.165a
336.165r
336.1661r
336.1662r
336.1663r
336.1664r
336.180a
336.180a
336.990a
336.990a
337.010a
337.010a
337.010a
337.010a
337.060a
337.070a
337.420a
337.423a
337.425a
337.427a
337.430a
337.433a
337.505r
337.510r
337.512r
337.520r
337.522r
337.524r
337.525r
337.530r
337.540r
337.548r
337.550r
337.990a
338.021a
341.070a
341.070a
341.190a
341.370a
341.540a
341.614a
341.990a
342.0011a
342.0012r
342.0012r
342.040a
342.120a
342.120a
342.122a
342.122a
342.1223a
342.1231a
342.1240c
342.1241r
342.1242a
342.1243c
342.213a
342.213a
342.215a
342.228a
342.228a
342.230a
342.230a
342.316a
342.320a
342.347a
342.382a
342.382a
342.650a
342.690a
342.730a
342.732a
342.732a
342.792a
342.794a

HB 378
HB 378
HB 378
HB 378
HB 378
HB 276
HB 378
HB 276
HB 293
HB 378
HB 293
HB 378
HB 378
HB 378
HB 378
HB 378
HB 1
SB 6
HB 1
SB 6
HB 3
HB 255
HB 378
SB 151
SB 6
HB 378
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
HB 3
SB 151
HB 473
SB 151
HB 473
HB 375
HB 473
HB 473
HB 473
HB 378
HB 276
HB 293
HB 223
HB 293
HB 377
HB 293
HB 378
HB 377
HB 453
HB 377
HB 377
HB 377
HB 377
HB 299
HB 378
HB 293
HB 299
HB 378
HB 293
HB 378
HB 377
HB 377
HB 378
HB 276
HB 293
HB 306
SB 151
HB 195
HB 195
HB 377
HB 377
HB 377

1-87

134
134
134
134
134
80
134
80
82
134
82
134
134
134
134
134
1
6
1
6
3
96
134
24
6
134
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
24
133
24
133
172
133
133
133
134
80
82
17
82
173
82
134
173
74
173
173
173
173
83
134
82
83
134
82
134
173
173
134
80
82
85
24
63
63
173
173
173

13
13
13
13
13
58
13
58
3
13
4
13
13
13
13
13
2
2
3
3
5
1
3
1
4
5
7
8
9
10
11
12
14
14
14
14
14
14
14
14
14
14
14
6
2
1
3
2
1
3
4
5
6
58
10
2
5
10
6
7
1
100
2
11
4
3
1
8
7
5
9
8
10
5
6
11
26
9
1
4
34
35
7
8
9

343.020a
344.030a
345.050a
345.110a
346.010re-ren-a as
49.270c
346.020re-ren-a as
49.280c
346.025re-ren-a as
49.290c
346.030r
346.040re-ren-a as
49.300c
346.050re-ren-a as
49.310c
346.055re-ren-a as
49.320c
346.060re-ren-a as
49.330c
346.080re-ren-a as
49.340c
346.100re-ren-a as
49.350c
346.120re-ren-a as
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I.

SENATE BILLS
A.

SB 1
AN ACT relating to public education and declaring an emergency.
Amends KRS 156.557 to require school districts to develop and
implement a personnel evaluation system based on a statewide
framework for teaching; prohibits the Kentucky Department of Education
(KDE) from imposing reporting requirements related to the system on
local districts; requires evaluations annually for teachers who have not
attained continuing service status and every three years for teachers with
continuing service status, principals, and assistant principals and prohibit
evaluation results from being included in school accountability; amends
KRS 158.305 to require KDE to provide assistance in implementing a
response-to-intervention system if requested by a local district and add
advanced learners to response-to-intervention system; amends KRS
158.6453 to implement a process for reviewing academic standards and
assessments; requires the Kentucky Board of Education to promulgate
administrative regulations for the administration of the process, delete
program reviews and audits from the statewide assessment system,
revise the statewide assessment requirements, prohibit the statewide
assessment from including any standards not included in the boardapproved standards, require a college admissions and placement exam
to be given in the fall of grade 10 and spring of grade 11 and requires
KDE to pay for it; and delete provisions regarding WorkKeys
assessments; amends requirements for the annual school report card,
requires KDE to implement a standards review process for visual and
performing arts, practical living skills, and foreign language and requires
KDE to provide recommendations to schools for including those
programs, and a writing program, in their curriculum, and directs KDE to
develop a school profile report for schools to describe implementation of
the mandated standards in the visual and performing arts, practical living
skills, and foreign language; amends KRS 158.6455 to revise the
accountability system, require school improvement results to look at
growth over three years as compared to similar schools, include progress
toward English proficiency, quality of school climate and safety, high
school graduation rates, and postsecondary readiness in the
accountability system, require each local workforce investment board to
compile a list of industry-recognized certifications, require KDE to pay for
the cost of assessments taken to achieve industry-recognized
certifications under certain conditions, and amend the criteria for schools
and districts receiving consequences and assistance under administrative
regulations promulgated by the Kentucky Board of Education; amends
KRS 158.649 to revise dates regarding review and reporting of school
improvement plans; amends KRS 158.782 to describe KDE's monitoring
and review process for low-performing schools and changes the criteria
for the Kentucky Board of Education providing highly skilled education
assistance to schools and districts; amends KRS 158.805 to allow
Commonwealth school improvement funds to be used for personnel
costs; amends KRS 158.840 to prohibit KDE from requiring intervention
reporting except in certain circumstances; amends KRS 160.345 to allow
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an alternative principal selection process in any school district and
deletes language regarding principal replacement; amends KRS 160.346
to delete provisions relating to the low-performing school identification
and intervention process, add provisions for identifying schools for
targeted support and improvement and comprehensive support and
improvement, describe intervention requirements for schools identified for
targeted support and improvement, define and describe a turnaround
audit and intervention process for schools identified for comprehensive
support and improvement, require the Kentucky Board of Education to
establish exit criteria for schools identified for targeted support and
improvement and comprehensive support and improvement, require a
school to enter an intervention process selected by the commissioner
after three years without exiting comprehensive support and improvement
status or if annual improvement is not made for two years, and delete
provisions pertaining to the current school audit process and the current
intervention options approved by the Kentucky Board of Education;
amends various KRS sections to conform; EMERGENCY.
B.

SB 2
AN ACT relating to retirement and declaring an emergency. Amends
KRS 21.530 to require Senate confirmation of the gubernatorial
appointments to the Judicial Form Retirement System and to require the
gubernatorial appointments to the Judicial Form Retirement System to
have "investment experience" and define "investment experience;"
amends KRS 21.540 to require the Judicial Form Retirement System,
which administers the Legislators' Retirement Plan and the Judicial
Retirement Plan, to post descriptive and financial information to the
system's Website, and to delineate investment fee reporting
requirements; amends KRS 61.645 to expand the board of trustees of the
Kentucky Retirement Systems from thirteen to seventeen trustees, adding
four more gubernatorial appointees with "investment experience," narrows
the definition of "investment experience" on the board of trustees, require
vacancies to elected positions be filled by majority vote of the remaining
elected members, require Senate confirmation of gubernatorial
appointments to the board, delineate investment fee reporting
requirements, permit the systems from having refuse to disclose contracts
on a Website if disclosure would result in a competitive disadvantage but
require those contracts to be released to the trustees, the State Auditor,
and the LRC Government Contract Review Committee subject to the
redaction of otherwise exempted material, subject the Kentucky
Retirement Systems to KRS Chapter 18A regarding personnel, and cap
the reimbursement rate for legal services at the Government Contract
Review Committee maximum hourly rate; makes conforming
amendments to KRS 61.645 and 61.650; confirms specific sections of the
Governor's executive order 2016-340 to the extent not otherwise
confirmed or superseded by the Act; amends KRS 161.250 to add two
gubernatorial appointments to the Teachers' Retirement System board
subject to Senate confirmation, delineate investment fee reporting
requirements, permit the Teachers' Retirement System to refuse to
disclose contracts on a Website if disclosure would result in a competitive
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disadvantage but require those contracts to be released to the trustees,
the State Auditor, and the LRC Government Contract Review Committee
subject to the redaction of otherwise exempted material, and cap the
reimbursement rate for legal services to the Teachers' Retirement System
at the Government Contract Review Committee maximum hourly rate;
amends various KRS sections to place all state retirement systems under
the Model Procurement Code regarding contracts and bans the use of
system assets to pay placement agents; amends KRS 7A.220 to increase
the membership of the Public Pension Oversight Board; amends KRS
7A.255 to require annual reporting of the percentage of system assets
being reported by external managers and partnerships in accordance with
investment fee reporting requirements in the bill; amends KRS 6.350 to
declare noncompliant any actuarial analyses returning negligible or
indeterminable cost results; EMERGENCY.
C.

SB 3
AN ACT relating to the disclosure of public retirement information and
declaring an emergency. Amends KRS 61.661, 161.585, and 21.540 to
require the disclosure, upon request, of retirement benefit information of
current and former members of the General Assembly, including the
member's name, status, and projected or actual retirement benefit
payments and benefits from the Kentucky Retirement Systems, the
Teachers' Retirement System, the Legislators' Retirement Plan, and the
Judicial Retirement Plan; EMERGENCY.

D.

SB 4
AN ACT relating to medical review panels. Establishes KRS Chapter
216C, and creates within that chapter various new sections establishing a
medical review panel system for use in civil litigation relating to health
care providers, defines terms, delineates covered health care facilities
and providers, panel membership and formation, and the functions and
deliberations of the panel, allows for use of panel results in civil actions,
allows for the electronic filing of proposed complaints if the Cabinet for
Health and Family Services establishes an electronic filing system,
creates a nine month timeline for filing of panel's opinion before plaintiff
would be allowed to file the case in court, allows attorneys to opt into
eligibility to serve as chairperson of a medical review panel, establishes
conditions under which the opinion may be admissible in court, creates
preference for Kentucky-licensed medical practitioners as members of
medical review panels, and allows medical review panel to conduct a
hearing to question counsel.

E.

SB 5
AN ACT relating to abortion and declaring an emergency. Creates new
sections of KRS Chapter 311 to prohibit an abortion when the probable
post-fertilization age of the unborn child is twenty weeks or greater, create
an affirmative defense if the probable post-fertilization age was less than
twenty weeks or if a medical emergency, require a determination of the
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unborn child's probable post-fertilization age prior to performing an
abortion, allow for civil relief, create the Kentucky pain-capable unborn
child protection litigation fund, and allow for severability; amends KRS
311.595 to allow the Kentucky Board of Medical Licensure to suspend or
revoke the license of any physician for violations; amends KRS 311.990
to establish a criminal penalty for violations; amends KRS 213.101 to
expand the statistical reporting system for abortions; amends KRS
413.140 to provide a one-year statute of limitation for civil actions arising
from violations; EMERGENCY.
F.

SB 6
AN ACT relating to labor organizations and declaring an emergency.
Creates a new section of KRS Chapter 336 to set forth requirements for
labor organizations collecting money for dues, enrolling members, and
maintaining financial records; amends KRS 336.990 to establish a civil
penalty for a violator; amends KRS 336.180, 337.060, 67A.6909,
67C.416, and 345.110 to conform; EMERGENCY.

G.

SB 8
AN ACT relating to the use of public resources. Amends KRS 311.720 to
define family planning services and public agency; amends KRS 311.715
to prohibit public agency funds from being directly or indirectly used,
granted, paid, or distributed to any nonpublic entity that directly provides
only family planning services but does not provide all basic health
services as defined in federal law, establish a funding priority for the
distribution of public agency funds that places state, county, and local
community health clinics and federally qualified health centers first, add
an exemption for funding used for abstinence education in schools; make
Act effective upon repeal of federal regulations prohibiting states from
prioritizing recipients of federal Public Health Service Act, Title X Family
Planning Program funds.

H.

SB 10
AN ACT relating to telecommunications. Amends KRS 278.5435 to
remove Public Service Commission regulatory authority over retail phone
service in all exchanges not previously deregulated.

I.

SB 11
AN ACT relating to nuclear power. Amends KRS 278.600 to require that
nuclear power facilities have a plan for the storage of nuclear waste
rather than a means of permanent disposal and to add definitions of
"storage," "low-level nuclear waste," and "mixed nuclear waste;" amends
KRS 278.610 to allow certification if the facility and its plans for waste
storage are approved by the Nuclear Regulatory Commission, eliminate
the requirement that the facility have a plan for disposal of high-level
nuclear waste, eliminate the requirement that cost of waste disposal be
known, eliminate the requirement that the facility have adequate capacity
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to contain waste, give the Public Service Commission authority to hire a
consultant to perform duties relating to nuclear facility certification,
prohibit construction of low-level nuclear waste disposal sites in Kentucky
except as provided in KRS 211.852, and direct the Public Service
Commission and the Energy and Environment Cabinet to review
regulations required for permitting nuclear facilities and report to LRC;
repeals KRS 278.605, relating to construction of nuclear power facilities;
declares short title to be the Robert J. Leeper Act.
J.

SB 12
AN ACT relating to public postsecondary education governance and
declaring an emergency. Declares the causes necessitating the bill;
amends KRS 164.821 to reduce the number of members on the
University of Louisville board of trustees from seventeen to ten, identify
the members, set qualifications and conditions for membership, require
Senate confirmation of appointments, set initial terms for members,
require proportional minority representation on the board, and provide
procedures for filling vacancies; amends KRS 164.830 to define a quorum
for the transaction of business, prohibit compensation and provide for
reimbursement, require the Governor's Postsecondary Nominating
Committee to submit thirty nominations for the Governor's consideration
for appointment, allow current or previously serving trustees to be
considered for nomination, and abolish prior board and transfers powers
to newly established board upon appointment; EMERGENCY.

K.

SB 17
AN ACT relating to the expression of religious or political viewpoints in
public schools and public postsecondary institutions. Amends KRS
158.183 to permit students to voluntarily express religious or political
viewpoints in school assignments free from discrimination, require local
boards of education to ensure that the selection of student speakers is
made in a viewpoint-neutral manner, that a student's prepared remarks
are not altered before delivery without student's consent, that religious
and political organizations are allowed equal access to public forums on
the same basis as nonreligious and nonpolitical organizations, and that
no recognized religious or political student organization is discriminated
against in the ordering of internal affairs, allow students to display
religious messages on items of clothing, access public school facilities
during noninstructional time as a religious student organization, use
school media to announce student religious meetings, and meet as a
religious student group during noninstructional time and before and after
school to the same extent as students undertaking such actions in a
nonreligious manner, and permit public schools to sponsor artistic or
theatrical programs that advance students' knowledge of society's cultural
and religious heritage; creates a new section of KRS Chapter 158 to allow
a teacher to teach about religion with the use of the Bible or other
scripture without providing religious instruction and to teach about
religious holidays in a secular manner; amends KRS 158.186 to require
annual notification to local school boards, school-based decision making
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councils, and certified employees of statutes pertaining to religious
freedom and expression in schools; creates a new section of KRS
Chapter 164 to require public postsecondary education institution
governing boards to ensure that students are permitted to voluntarily
express religious or political viewpoints in assignments free from
discrimination, the selection of student speakers is made in a viewpointneutral manner, the student's prepared remarks are not altered before
delivery without the student's consent, religious and political organizations
are allowed equal access to public forums on the same basis as
nonreligious and nonpolitical organizations, no recognized religious or
political student organization is discriminated against in the ordering of its
internal affairs, and there are no restrictions on speech that occurs
outdoors on campus and is protected by the First Amendment of the
United States Constitution, except for restrictions that are reasonable,
justified without reference to speech content, narrowly tailored to serve
governmental interest, and limited to provide alternative options for the
communication of the information.
L.

SB 19
AN ACT relating to credit freezes for protected consumers. Creates a new
section of KRS 367.363 to 367.365 to define "protected person,"
"representative," and "sufficient proof of authority," require a consumer
reporting agency to place a security freeze on a protected person's record
or report upon proper request by a representative, require the freeze to
be placed within thirty days of receiving the request, set forth when the
credit reporting agency is required to remove the freeze, allow the credit
reporting agency to charge a fee under certain circumstances, and
establish penalties for violations; effective January 1, 2018.

M.

SB 21
AN ACT relating to use of experimental treatments for terminal illnesses.
Creates new sections of KRS Chapter 217 to define terms, permit eligible
patients to use investigational drugs, biological products, or devices for a
terminal illness, establish the conditions for use of such experimental
treatments, prohibit sanctions of health care providers, clarify the duties of
health care insurers regarding experimental treatments, and prohibit
certain actions by state officials.

N.

SB 32
AN ACT relating to the tracking of drug convictions. Amends KRS
218A.202 to require the Administrative Office of the Courts to forward
drug conviction data for five years previous to July 1, 2018, to the Cabinet
for Health and Family Services for the KASPER electronic monitoring
system and on a continuous basis thereafter.

1-94

O.

SB 38
AN ACT relating to timber theft. Amends KRS 364.130 to specify that a
person, regardless of state of mind or whether the person believes to be
authorized or not, is liable for three times the stumpage value of the
timber and three times the cost of any damages to property when he or
she takes the timber of another without legal right or color of title, and
create an exemption for residential property owners and farmland owners
maintaining fence rows who mistakenly remove the timber of an adjoining
property owner from the requirement to pay treble damages and make
them only liable for the reasonable value of the timber, the actual
damages caused to the property, and legal costs incurred.

P.

SB 39
AN ACT relating to jailers and declaring an emergency. Amends KRS
441.245 to require fiscal courts to detail the duties and compensation of
the jailer for the upcoming year, and require a quarterly report by the jailer
of the duties performed; EMERGENCY.

Q.

SB 42
AN ACT relating to crimes and punishments. Amends KRS 431.005 to
permit a peace officer to make an arrest for a violation of KRS 508.030,
assault in the 4th degree, when the violation occurs in a hospital and the
officer has probable cause; amends KRS 431.015 to conform.

R.

SB 50
AN ACT relating to the school calendar. Amends KRS 158.070 to
establish a school district calendar committee and determine its
membership, allow inclusion of a variable student instructional year in a
school calendar, define a variable student instructional year, establish
school calendar adoption procedures, require notice to be given to the
media for school board meetings regarding the school calendar, permit a
district adopting a school calendar with the first student attendance day
no earlier than the Monday closest to August 26 to use a variable student
instructional year, and make changes to conform.

S.

SB 62
AN ACT relating to health savings accounts. Amends KRS 427.010 to
exempt health savings accounts from execution, attachment,
garnishment, distress, or fee bill.

T.

SB 73
AN ACT relating to autocycles. Amends KRS 186.010 to define
"autocycle" as a type of motorcycle; creates a new section of KRS
Chapter 189 to outline the provisions for the operation of an autocycle on
a highway, and require autocycles to be titled, registered, and insured as
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motorcycles; amends KRS 186.480 to prohibit the use of an autocycle for
road skills testing purposes; amends KRS 190.010 to allow used car
dealers to sell autocycles received in trade; amends KRS 189.635 to
require an autocycle to be listed in its own category on accident reports
and not as a motorcycle or a motor vehicle for reporting and statistical
purposes.
U.

SB 75
AN ACT relating to campaign finance. Amends KRS 121.180 to create a
single threshold of $3,000 for campaign finance reports, require state
executive committees that establish a building fund account to make
quarterly reports, and change the date for executive committees and
caucus campaign committees to file reports from five days after the 30th
day following a primary and regular election to January 31 and July 31;
amends KRS 121.150 to increase anonymous and cash contribution
limits to $100, and individual contribution limits to $2,000 as indexed for
inflation, increase individual contribution limit to $5,000 per year to the
state executive committee of a political party, allow contributions of
$5,000 per year to subdivisions and affiliates of political parties and make
those contribution limits not applicable to contributions to a state
executive committee's building fund account, increase the contribution
limit to caucus campaign committees to $5,000, delete provision limiting
aggregate contributions from permanent committees, executive
committees, and caucus campaign committees to $10,000 or fifty percent
of total contributions, and allow married couples to make a contribution
with one check that reflects the combined individual contribution limits of
each individual spouse for all elections in a calendar year; amends KRS
121.230 to conform; creates a new section of KRS Chapter 121 to allow
the executive committees of political parties to establish building fund
accounts and to specify permissible and prohibited uses of funds;
amends KRS 121.025 and 121.035 to specify that prohibitions on
corporate contributions do not prevent a corporation from contributing to a
state executive committee's political party building fund account; amends
KRS 6.767 to add a definition for "accept" that specifies the time when a
contribution is accepted.

V.

SB 79
AN ACT relating to health care providers. Creates new sections of KRS
Chapter 311 to define "direct primary care membership agreement" and
"primary care provider," establish conditions for services under a direct
primary care membership agreement, and add provision relating to
physician compliance with KRS Chapter 311; amends KRS 304.1-120 to
exclude direct primary care agreements from the insurance code; amends
KRS 304.17A-005 to exclude direct primary care agreements from the
definition of health benefit plan; creates new sections of KRS Chapter 314
to define a direct primary care membership agreement for advanced
practice registered nurses and establish conditions for services under a
direct primary care membership agreement for advanced practice
registered nurses.
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W.

SB 81
AN ACT relating to death-in-the-line-of-duty benefits for the Department
of Military Affairs. Amends KRS 61.315 to require the Department of
Military Affairs to promulgate administrative regulations establishing the
criteria and procedures applicable to the administration of death-in-theline-of-duty benefits, including but not limited to defining which National
Guard or Reserve component members qualify for coverage and which
circumstances constitute death in the line of duty.

X.

SB 83
AN ACT relating to fish and wildlife. Amends KRS 150.390 to require the
Department of Fish and Wildlife Resources to undertake measures if deer
and elk pose a significant risk to human safety from automobile accidents,
identify permissive measures for the department to implement including
special hunts and issuance of more tags, require the Department of Fish
and Wildlife Resources to identify areas where deer and elk pose threats
to agriculture, make the steps taken by the department to reduce the deer
and elk population permissive instead of mandatory, and allow the
department to increase the doe harvest instead of the number of doe
tags.

Y.

SB 89
AN ACT relating to health benefit coverage for tobacco cessation
treatment. Creates a new section of Subtitle 17A of KRS Chapter 304 to
require insurance coverage for United States Food and Drug
Administration-approved tobacco cessation medicines and services
recommended by the United States Preventive Services Task Force and
specify restrictions and limits of coverage; creates a new section of KRS
Chapter 205 to require Medicaid coverage for United States Food and
Drug Administration-approved tobacco cessation medication and services
recommended by the United States Preventive Services Task Force and
specifies restrictions and limits of coverage.

Z.

SB 91
AN ACT relating to court-ordered outpatient mental health treatment and
making an appropriation therefor. Amends KRS 202A.261 to exempt
hospitals that are not state mental hospitals from being required to
provide the services created under this Act; amends KRS 202A.271 to
require hospitals that are not state mental hospitals to be paid for services
performed under this Act at the same rates the hospital negotiates for
other services; creates new sections of KRS Chapter 202A to create a
process for District Courts to order assisted outpatient mental health
treatment, establish the process and procedures for proceedings, provide
for transportation for the purposes of a mental health examination,
establish eligibility, require a mental health examination and the
development of a treatment plan, establish the process for and content of
hearings, require the court to appoint an outpatient mental health
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treatment provider agency to monitor and report on the person under
order, authorize seventy-two-hour emergency admission for failure to
comply with an order, provide for the right to stay, vacate, or modify an
order, provide a process to change a treatment plan, permit additional
periods of treatment to be ordered provided certain criteria are met,
require that these services be covered by Medicaid; makes the
implementation of this Act contingent on funding; names this Act "Tim's
Law;" APPROPRIATION.
AA.

SB 101
AN ACT relating to the administration of immunizations by pharmacists.
Amends KRS 315.010 to permit a pharmacist to administer any
immunization to children ages nine to seventeen years; amends KRS
315.205 to conform.

AB.

SB 104
AN ACT relating to prospective retirement benefits and declaring an
emergency. Creates a new section of KRS 6.500 to 6.577 to require that
members of the Legislators' Retirement Plan who retire on or after
January 1, 2018, be limited to a ten percent growth in the creditable
compensation earned during their last five years of service to the General
Assembly or any employer participating in any of the other stateadministered retirement systems, if that compensation is used to
calculate their retirement benefits, require that only creditable
compensation earned on or after July 1, 2017, be subject to the creditable
compensation growth limitations, exempt bona fide promotions or salary
advancements from the compensation growth limitation, define "bona fide
promotion or salary advancements" as a professional advancement in
substantially the same line of work held by the member in the four years
immediately prior to the five-year period or a change in employment
position based upon training, education, or expertise, require the Judicial
Form Retirement System to refund contributions and interest on
contributions for any reductions in creditable compensation, and require
the Judicial Form Retirement System to determine what constitutes a
bona fide promotion or salary advancement; creates a new section of
KRS 21.345 to 21.580 to require that members of the Judicial Retirement
Plan who retire on or after January 1, 2018, be limited to a ten percent
annual growth in the creditable compensation earned during their last
sixty months of service if that compensation is used to calculate their
retirement benefits, require that only creditable compensation earned on
or after July 1, 2017, be subject to the creditable compensation growth
limitations, exempt bona fide promotions or salary advancements from
the compensation growth limitation, define "bona fide promotion or salary
advancements" as a professional advancement in substantially the same
line of work held by the member in the four years immediately prior to the
sixty-month period or a change in employment position based upon
training, education, or expertise, require the Judicial Form Retirement
System to refund contributions and interest on contributions for any
reductions in creditable compensation, and require the Judicial Form
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Retirement System to determine what constitutes a bona fide promotion
or salary advancement; amends KRS 61.598 to require that members of
the Kentucky Employees Retirement System, the County Employees
Retirement System, and the State Police Retirement System who retire
on or after January 1, 2018, be limited to a ten percent growth in the
creditable compensation earned during their last five years of
employment if that compensation is used to calculate their retirement
benefits, require that only creditable compensation earned on or after July
1, 2017, be subject to the creditable compensation growth limitations,
exempt bona fide promotions or salary advancements, alternative sick
leave payments, lump-sum payments for compensatory time upon
termination of employment, periods of employment where in the
immediately preceding fiscal year the member was paid worker's
compensation benefits, was on leave without pay for any reason,
including but not limited to sick leave without pay, maternity leave, and
leave authorized under the Family Medical Leave Act, or overtime hours
worked under a federal grant, grant pass-through, or similar program, or
during a state of emergency, require the Kentucky Retirement Systems to
refund employee contributions and interest on contributions for any
reductions in creditable compensation under this section, require the
Kentucky Retirement Systems to determine what constitutes a bona fide
promotion or salary advancement and allow the member to appeal a
decision of the system to the board, and remove provisions charging
employers for creditable compensation growth greater than ten percent
during the employee's last five years of employment; creates a new
section of KRS 21.345 to 21.580 to permit a member of the Legislators'
Retirement Plan or the Judicial Retirement Plan to opt out of the
traditional defined benefit plan and elect to participate in the hybrid cash
balance plan, require that, on the member's effective election date, the
value of the member's accumulated contributions, less any interest, be
deposited into the member's hybrid cash balance account and be
considered part of the member's accumulated account balance, require
that, on the member's effective election date, an employer pay credit be
applied to the member's accumulated account balance for each
contributing month prior to the effective election date, require the Judicial
Form Retirement System to provide the electing member with information
detailing the consequences of the member's election, require that a
member not be eligible to make an election until a private letter ruling by
the IRS is received, and make this benefit election irrevocable; amends
KRS 21.402 to conform; creates a new section of KRS 61.510 to 61.705
to permit a member of the Kentucky Employees Retirement System, the
County Employees Retirement System, or the State Police Retirement
System to opt out of the traditional defined benefit plan and elect to
participate in the hybrid cash balance plan, require that, on the member's
effective election date, the value of the member's accumulated
contributions, less any interest, be deposited into the member's hybrid
cash balance account and be considered part of the member's
accumulated account balance, require that, on the member's effective
election date, an employer pay credit be applied to the member's
accumulated account balance for each contributing month prior to the
effective election date, require the Kentucky Retirement Systems to
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provide the electing member with information detailing the consequences
of the member's election, require that a member not be eligible to make
an election until a private letter ruling by the IRS is received, make this
benefit election irrevocable; amends KRS 6.525, 16.583, 16.645, 61.597,
and 78.545 to make technical and conforming amendments; provides for
severability among provisions of the Act; EMERGENCY.
AC.

SB 107
AN ACT relating to gubernatorial appointments and declaring an
emergency. Amends KRS 63.080 to permit the Governor or other
appointing authority to remove and replace certain board appointments
for cause or to comply with statutory proportional representation
requirements for the board, permit the Governor to remove and replace a
board if it is unable to perform its statutory duties, and add for cause
removal procedures for board members and an entire board membership
of universities and the Kentucky Community and Technical College
System; amends KRS 164.131, 164.321, and 164.821 to require that
minority racial composition be based on most recent census or estimate
data from the United States Census Bureau and rounded up to the
nearest whole number, require Senate confirmation of board
appointments, require that appointments from other than the leading two
political parties in the state not be considered in the ratio of required
political appointments, specify the student member's term from July 1 to
June 30, and add the inability of a board to adopt an annual budget, to set
tuition rates, or to evaluate a president to the list of conditions that
authorize removal of an entire board membership; amends KRS 164.011
and KRS 164.020, 164.180, 164.350, 164.821, and 164.830 to conform;
EMERGENCY.

AD.

SB 114
AN ACT relating to required minimum tort liability coverage for motor
vehicles. Amends KRS 304.39-110 to increase required minimum tort
liability coverage for motor vehicle insurance arising out of property
damage to $25,000; amends KRS 187.290 to conform the definition of
"proof of financial responsibility;" effective for policies issued or renewed
on or after January 1, 2018.

AE.

SB 116
AN ACT relating to the Board of Medical Imaging and Radiation Therapy
and declaring an emergency. Amends KRS 311B.100 to require
individuals licensed or certified in another state in the field of medical
imaging and radiation therapy to be licensed by the board if they have
graduated from a postsecondary institution, passed a national certifying
examination, are licensed in good standing in another jurisdiction, have at
least five years of experience, and have maintained continuing education
requirements, and allow the board to deny licensure for cause;
EMERGENCY.
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AF.

SB 117
AN ACT relating to alternative certification. Amends KRS 161.010 to
include definitions for "provisional certificates" and "professional
certificates;" amends KRS 161.048 to allow a veteran with a bachelor's
degree in any area to be issued a provisional teaching certificate if other
criteria are met, require a passing score on the GRE or its equivalent for
certification of a person in a field other than education to teach in
elementary, middle, or secondary programs, require, after successful
completion of the internship program, candidate to receive a professional
certificate and be subject to the same renewal requirements as any other
teacher with a professional certificate, and delete language classifying
alternative certification as a pilot program; amends KRS 161.095 to delete
language that restricts continuing education related to maintaining a
certificate.

AG.

SB 120
AN ACT relating to crimes and punishments and making an appropriation
therefor. Amends KRS 453.190 to clarify that a "poor person" means a
person who has an income at or below 100 percent on the sliding scale of
indigency established by the Supreme Court or is unable to pay court
costs or fees without depriving the person or any dependents of the
necessities of life; amends KRS 23A.205, 24A.175, 534.020, 534.060,
and 534.070 to clarify how a defendant shall pay court costs, fees, or
fines; amends various statutes to conform; amends KRS 439.250 and
439.345 to provide supervised compliance credits for some individuals on
parole; amends KRS 439.3108 to increase the time the Department of
Corrections or the Parole Board can place a supervised individual who
violates the conditions of community supervision in a detention facility;
amends KRS 439.3406 to prohibit an inmate from being placed on
mandatory reentry supervision if the inmate has not served at least six
months since he or she was recommitted for a violation or has twice been
released on mandatory reentry supervision; amends KRS 17.510 to
provide that juveniles adjudicated in other states are not required to
register in Kentucky and make the provision retroactive; creates new
sections of KRS Chapter 439 to require the Department of Corrections to
implement a reentry drug supervision pilot program for certain inmates
and parolees with substance use disorders; creates a new section of KRS
Chapter 15 to allow law enforcement organizations to create Angel
Initiative Programs; amends KRS 202A.121 to allow appointed counsel
access to records; creates a new section of KRS Chapter 197 to allow the
Department of Corrections to administer a Prison Industry Enhancement
Certification Program (PIECP); creates a new section of KRS Chapter
196 to require the Kentucky State Corrections Commission to oversee a
PIECP; amends various sections in KRS Chapter 335B relating to
employment and licensure of persons convicted of crimes to narrow the
class of offenses to which the chapter applies, add consideration of the
passage of time since the commission of the offense to the criteria
considered in making licensure decisions, delete certain language relating
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to a hiring or licensing authority's subjective view of an ex-offender's
rehabilitation, establish a rebuttable presumption that a connection exists
between a prior conviction and the license being sought if an individual's
prior conviction was for a Class A felony, Class B felony, or a felony
offense that would qualify the individual as a registrant pursuant to KRS
17.500, and require an open hearing prior to a license denial for an exoffender; repeals, reenacts, and amends KRS 335B.060 to exempt peace
officers and other law enforcement personnel; repeals KRS 335B.040;
amends various statutes to conform; amends KRS 532.100 to allow Class
D felons eligible for placement in a local jail to participate in an approved
community work program or other form of work release with the approval
of the Department of Corrections; creates a new section of KRS Chapter
533 to allow jails to operate a day reporting program; creates new
sections of KRS Chapter 441 to operate a reentry center with the
approval of the Department of Corrections; amends various statutes to
conform; amends KRS 15.280 to provide that the Criminal Justice
Statistical Analysis Center is not the record custodian of the data sent to
the center; amends KRS 15A.075 to reconstitute the Criminal Justice
Counsel; creates new sections of KRS Chapter 196 to specify how cost
savings shall be calculated and create the criminal justice reinvestment
fund to collect and appropriate those savings.
AH.

SB 122
AN ACT relating to special license plates. Amends KRS 186.162 to
establish a Gold Star Sons and Gold Star Daughters special license plate
and set fees; amends KRS 186.164 to require presentation of eligibility for
a Gold Star Sons or Daughters license plate; amends KRS 186.166 to
update the list of plates to be perpetually produced; EFFECTIVE January
1, 2018.

AI.

SB 126
AN ACT relating to the final compensation calculation for state and county
employees entering the retirement systems on or after September 1,
2008. Amends KRS 16.505, 61.510 and 78.510 to define final
compensation to allow state and county employees, who entered the
retirement systems on or after September 1, 2008, but prior to January 1,
2014, to use partial fiscal years, which may contain less than twelve
months of service credit, to reach a final compensation calculation that is
at least sixty months for non-hazardous employees and at least thirty-six
months for hazardous employees.

AJ.

SB 128
AN ACT relating to roofing contractors. Amends KRS 367.628 to prohibit
causing damage to a roof to increase the scope of repair or replacement
in order to secure a contract for repair or replacement from an insurance
policy; creates a new section of KRS 367.620 to 367.628 to allow any
person to maintain an action to enjoin work in violation of KRS 367.620 to
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367.628 and entitle the plaintiff to recover twice the amount of economic
damages plus reasonable attorney's fees.
AK.

SB 129
AN ACT relating to family caregivers. Creates new sections of KRS
Chapter 216B to establish a process to designate a lay caregiver to be
contacted upon discharge from a hospital, provide instructions to
designated lay caregiver, provide that the designation of a lay caregiver
not interfere with the provisions of a living will, and provide that
compliance or noncompliance does not constitute a private right of action
or standard of care.

AL.

SB 135
AN ACT relating to nonprofit health service corporations. Amends KRS
304.32-130 to remove the requirement that dues may not result in excess
reserves and establish alternative criteria for the determination of member
or subscriber dues for nonprofit hospital, medical-surgical, dental, or other
health service plan.

AM.

SB 136
AN ACT relating to in-state tuition for Kentucky National Guard members.
Amends KRS 164.2844 to require any active member of the Kentucky
National Guard to be treated as a Kentucky resident for tuition purposes
when enrolling in a Kentucky public postsecondary institution.

AN.

SB 139
AN ACT relating to livestock. Amends KRS 100.111, 132.010, 148.001,
150.010, 151.100, 154.1-010, 176.051, 186.010, 189.222, 211.015,
217.544, 217B.040, 224.71-100, 247.010, 249.350, 253.010, 253.070,
253.130, 253.990, 256.010, 256.030, 256.080, 256.090, 261.200,
262.910, 281.605, 433.255, and 446.010 to define livestock;" amends
KRS 186.675 and 224.71-110 to conform.

AO.

SB 140
AN ACT relating to reorganization of the Kentucky State Fair Board.
Amends KRS 247.090 to expand the membership of the State Fair Board
to include the secretary of the Finance and Administration Cabinet or his
or her designee; confirms Executive Order 2016-730.

AP.

SB 146
AN ACT relating to the licensure of genetic counselors. Creates new
sections of KRS Chapter 311 to establish and administer the licensure of
genetic counselors under the State Board of Medical Licensure, define
relevant terms, require a license to practice genetic counseling on and
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after January 1, 2018, prohibit holding oneself out as a genetic counselor
without a license, exempt certain types of professionals from licensure as
a genetic counselor, establish conditions for the board to issue a regular
or temporary genetic counselor license, set requirements for license
renewal or reinstatement and license renewal dates, allow waivers from
continuing education requirements under listed circumstances, enable the
board to promulgate administrative regulations relating to genetic
counselors, establish the Kentucky Genetic Counselors Advisory
Committee, whose members are selected by the board, designate
committee procedures, authorize the committee to give the board its
recommendations for administrative regulations and other matters, and
list reasons the board may take disciplinary action against a licensee;
amends KRS 311.990 to add penalties for violating the genetic counselor
licensing statutes; amends KRS 311.550 to exclude the practice of
genetic counseling from the practice of medicine or osteopathy.
AQ.

SB 147
AN ACT relating to advanced practice doctoral programs at
comprehensive universities. Amends KRS 164.295 to remove the
maximum number of advanced practice doctoral programs that may be
offered by the six comprehensive universities, require the Council on
Postsecondary Education to review advanced practice doctorates
consistent with its review schedule for all other academic programs, and
prohibit a comprehensive university from offering a terminal degree in
veterinary medicine, chiropractic, or optometry or a primary degree in
architecture.

AR.

SB 150
AN ACT relating to long-term care facilities. Amends KRS 216.555 to
provide for the contents of advertising, specify that the contents of
advertising publications related to long-term care facilities does not
include nongovernmental publications, and clarify that results of surveys,
inspections, or investigations allowed by KRS 216.555, may be used in
civil or criminal investigations or prosecutions.

AS.

SB 151
AN ACT relating to franchises. Amends KRS 337.010, 338.021, 341.070,
342.690, and 344.030 to provide that neither a franchisee nor an
employee of a franchisee shall be deemed an employee of the franchisor
for purposes of KRS Chapters 337, 338, 341, 342, and 344, provide that
neither a franchisor nor employee of a franchisor shall be deemed an
employee of the franchisee for purposes of KRS Chapters 337, 338, 341,
342, and 344, and define "franchisee" and "franchisor."

AT.

SB 153
AN ACT relating to postsecondary funding, making an appropriation
therefor, and declaring an emergency. Creates a new section of KRS
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Chapter 164 to establish a comprehensive funding model for the
allocation of state appropriations to public postsecondary institutions
based on student success, course completion, and other components,
establish the public university sector formula and the KCTCS sector
formula in the model and requires one hundred percent of allocable
resources to be distributed through the formulas, establish the funding
parameters for each formula, direct the Council on Postsecondary
Education to implement the funding model, include hold-harmless and
stop-loss provisions in the formulas through 2021, require the Council on
Postsecondary Education to establish a working group to review the
model every three years, direct the Office of the State Budget Director to
distribute the funds as determined by the model, including the
performance funds appropriated in the 2016 budget bill, and establish the
Postsecondary Education Performance Fund for distribution of the funds
allocated through the model; APPROPRIATION; EMERGENCY.
AU.

SB 159
AN ACT relating to civics education in public schools. Creates a new
section of KRS Chapter 158 to require all public high school students to
pass a civics test to receive a regular diploma, direct local boards of
education to prepare or approve the test with one hundred questions
drawn from the test administered by the United States Citizenship and
Immigration Services to persons seeking to become naturalized citizens,
and to disseminate the test to all high schools in the district, allow
students the opportunity to retake the test as often as needed to pass, set
the passing score at sixty percent of the total questions answered
correctly, and exclude students who have passed a similar test in the
previous five years, and make these requirements subject to the
accommodations for special needs students with individualized education
programs as defined in KRS 158.281 or Section 504 Plans as defined in
KRS 156.027.

AV.

SB 163
AN ACT relating to reorganization. Amends KRS 11.068 to remove
responsibility of state government organization analysis from the Office of
the State Budget Director; amends KRS 18A.030 to require the secretary
of the Personnel Cabinet to be responsible for state government
organization analysis; confirms Executive Order 2016-734.

AW.

SB 165
AN ACT relating to the reorganization of the Kentucky Horse Racing
Commission. Amends KRS 12.020 to add the new organizational
structure of the racing commission to the Executive Branch organizational
structure; repeals, reenacts, and amends KRS 230.225 to reestablish the
Kentucky Horse Racing Commission, make designated cabinet
secretaries or their designees voting members of the commission, change
the term of office for commissioners from three to four years, stagger
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terms for initial appointees, and delete per diem amounts for
commissioners; confirms Executive Orders 2016-229 and 2016-494.
AX.

SB 170
AN ACT relating to reorganization. Amends KRS 12.020 to create, within
the Tourism, Arts and Heritage Cabinet, the Office of Film and Tourism
Development, abolish the Office of Sports Authority and the Office of
Research and Administration, and abolish the Commission on Small
Business Advocacy within the cabinet; confirms Executive Order 2016856

AY.

SB 173
AN ACT relating to Department of Juvenile Justice facilities and making
an appropriation therefor. Provides authorization for the proceeds of the
sale of state-owned real property and improvements in Owensboro,
Kentucky, operated by the Department of Juvenile Justice to be used to
service debt relating to the Department of Juvenile Justice's Guaranteed
Energy Savings Performance Contract loans; direct that proceeds
remaining be paid into the department's fiscal incentive program
established under KRS 15A.062.

AZ.

SB 176
AN ACT relating to military surplus vehicles. Creates a new section of
KRS Chapter 186A to allow the titling of military surplus vehicles, set
provisions for titling, and require the Transportation Cabinet to promulgate
administrative regulations pertaining to the titling of these vehicles;
amends KRS 186A.115 to require military surplus vehicles to be
inspected prior to titling, require the Transportation Cabinet to promulgate
administrative regulations relating to inspection and modifications, require
the Transportation Cabinet to create a new inspection form for military
surplus vehicles, and make technical corrections; amends KRS 186.010
to define "military surplus vehicle" and specify that a military surplus
vehicle is a motor vehicle.

BA.

SB 177
AN ACT relating to the Personnel Cabinet. Amends KRS 18A.025 to add
the Division of Technology Services, Division of Human Resources, and
Division of Financial Services to the Office of Administrative Services in
the Office of the Secretary, rename the Office of Diversity and Equality
the Office of Diversity, Equality, and Training, rename the Center for
Strategic Innovation the Office of Public Affairs, and abolish the Division
of Technology Services in the Department of Human Resources
Administration; amends KRS 12.020 to conform; confirms Executive
Order 2016-555; amends KRS 18A.2254 to remove the requirement that
the Personnel Cabinet submit the administrative regulation for the state
employee self-insurance plan to the Cabinet for Health and Family
Services prior to filing with the Legislative Research Commission, add the
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option of a Health Savings Account to the Public Employee Health
Insurance Program, and require the administrative fees associated with
the employee's health savings account be an authorized expense
charged to the public employee health insurance trust fund.
BB.

SB 182
AN ACT relating to local government procurement. Amends KRS 45A.380
to allow a local public agency to contract through noncompetitive
negotiation when a contract is with a private real estate development and
the contract requires the developer to increase the collection capacity of
the sanitary sewer or storm water pipe serving the development, with the
local public agency only paying for the increase in the collection capacity.

BC.

SB 183
AN ACT relating to reorganization. Confirms Executive Order 2016-832,
relating to the reorganization of the Public Service Commission, which is
administratively attached to the Energy and Environment Cabinet.

BD.

SB 189
AN ACT relating to motor vehicle licenses and making an appropriation
therefor. Creates a new section of KRS 186.020 to 186.270 to provide
that information may be included in the Kentucky vehicle registration
system indicating that the operator of the vehicle may be deaf or hard of
hearing, and create the deaf or hard of hearing protection trust fund.

BE.

SB 195
AN ACT relating to expungement of juvenile records. Amends KRS
610.330 to expand the expungement and sealing of juvenile records,
require that child not have any convictions or adjudications for felony or
public offenses in order to receive expungement, limit expungement of
felonies, and allow discretionary expungement unless the county attorney
establishes that a child is ineligible.

BF.

SB 197
AN ACT relating to law enforcement training and declaring an emergency.
Creates a new section of KRS Chapter 15A to transfer certain contract
employees of Eastern Kentucky University who are engaged in providing
instructional and support services to the Department of Criminal Justice
Training to state employee status within the Justice and Public Safety
Cabinet effective May 1, 2017, require that all employees retain salaries
and leave balances, and require the employees to participate in KERS
nonhazardous; amends KRS 18A.115 to transfer Eastern Kentucky
University contract employees who are engaged in providing instructional
and support services to the Department of Criminal Justice Training to the
personnel system under KRS Chapter 18A, prohibit any months of
service accrued while employed by Eastern Kentucky University from
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classified or unclassified service, and permit transferred employees to
participate in the state sponsored life and health insurance programs
effective May 1, 2017 without a break in coverage; amends KRS 15.440
to allow the Kentucky Law Enforcement Council, through the
promulgation of administrative regulations, to approve basic training credit
for the basic training for the Kentucky Law Enforcement Foundation
Program fund stipend and Peace Officer Professional Standards basic
training years for service credit served in another state or basic training
completed in another state; EMERGENCY.
BG.

SB 205
AN ACT relating to prescription drugs. Creates a new section of KRS
Chapter 315 to permit a pharmacist to exercise professional judgment to
dispense varying quantities of the prescribed drug up to the total number
of units authorized on the prescription order up to a ninety day supply,
unless the practitioner has specified on the prescription drug order that
dispensing a prescription for a noncontrolled maintenance drug in an
initial amount followed by periodic refills is medically necessary.

BH.

SB 218
AN ACT relating to industrial hemp, making an appropriation therefor and
declaring an emergency. Repeals and reenacts KRS 260.850 to define
relevant terms; creates a new section of KRS 260.850 to 260.869 to
outline the purpose of the industrial hemp research program; creates a
new section of KRS 260.850 to 260.869 to establish industrial hemp
license provisions; creates a new section of KRS 260.850 to 260.869 to
establish industrial hemp research program requirements and license
application procedures; creates a new section of KRS 260.850 to 260.869
to create the Industrial Hemp Advisory Board and establish its functions;
amends KRS 260.868 to clarify those eligible to receive funds under the
Master Settlement Agreement; amends KRS 260.869 to close the
Industrial Hemp Program fund; creates a new section of KRS 260.850 to
260.869 to create the Industrial Hemp Research Pilot Program Fund;
creates a new section of KRS 260.850 to 260.869 to establish penalties
for non-compliance of license requirements; creates a new section of
KRS 260.850 to 260.869 to allow the Commissioner of Agriculture to
discontinue the industrial hemp research pilot program should a change
in federal law occur allowing the growth of industrial hemp; creates a new
section of KRS Chapter 250 to direct the University of Kentucky
Agricultural Experiment Station to test industrial hemp; amends KRS
218A.010 to define industrial hemp, industrial hemp products and exempt
licensees of industrial hemp and industrial hemp products from the term
marijuana; repeals KRS 260.8505, KRS 260.851, KRS 260.853, KRS
260.854; KRS 260.855; KRS 260.856; KRS 260.857; KRS 260.859; KRS
260.861; KRS 260.863; KRS 260.865; APPROPRIATION; EMERGENCY.
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BI.

SB 219
AN ACT relating to recreational therapists and making an appropriation
therefor. Establishes KRS Chapter 319D and creates new sections to
establish the Kentucky Board of Licensure for Recreational Therapy,
attach the Kentucky Board of Licensure for Recreational Therapy to the
Office of Occupations and Professions for administrative purposes,
establish new definitions, set term limits for board members, require the
board to meet monthly, require money received by the board to be
deposited in the State Treasury to the credit of a revolving fund, authorize
the board to promulgate administrative regulations necessary to carry out
the provisions of KRS Chapter 319D and KRS Chapter 13A, establish the
responsibilities of the board, authorize consultation and evaluation by a
recreational therapist to be performed without a referral, clarify that
recreational therapists seek to reduce symptoms of depression, stress,
and anxiety, establish requirements for licensure, authorize the board to
establish fees related to the licensure process, set up a licensure renewal
process, authorize the board to deny, refuse, renew, suspend, and revoke
an applicant's license, enable applicants to appeal the revocation,
suspension, and denial of a license, and establish penalties;
APPROPRIATION. VETOED.

BJ.

SB 222
AN ACT relating to consolidated local governments. Amends KRS
67C.103 concerning the filling of vacancies on the legislative council to
clarify the audit and investigation powers of the legislative council, grant
power to the council to establish Government Oversight and Audit
Committee, establish membership of committee, grant committee the
power to subpoena persons and documents, administer oaths, and
recommend removal of officials, establish procedures for failure to comply
with subpoenas and requires a resolution to create certain procedures,
require council to vote to remove officials only upon recommendation of
Government Oversight Committee, and prohibit the delegation of
subpoena or oath powers by council; amends KRS 67C.105 to clarify
budget requirements, establish a requirement to submit certain contracts
to the legislative council for review and approval, require appointment of a
deputy mayor, establish terms and duties of the deputy mayor, require the
deputy mayor to become temporary mayor in case of mayoral vacancy,
and establish procedures for mayoral vacancy and the simultaneous
vacancy of mayor and deputy mayor; amends KRS 67C.115 to authorize
the legislative council and political caucuses to retain outside legal
counsel if desired; amends KRS 67C.131 to requires staff persons be
hired for recognized caucuses of the legislative council; amends KRS
67C.139 to require the mayor to take certain criteria into account in
making appointments, establish procedures for the mayor's failure to
make required appointments, establish procedures whereby legislative
council members are authorized to serve on agencies, boards, and
commissions, and require examination of "incompatible offices" prior to
appointments; amends KRS 67C.143 to allow removal of a member of a
board or commission by legislative council, and prohibit removed persons
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from holding office or position for five years; amends KRS 65.003 to
create subpoena power for ethics commissions in consolidated local
governments.
BK.

SB 224
AN ACT relating to civil actions involving sexual misconduct. Creates a
new section of KRS Chapter 413 to extend the civil statute of limitations
for an illness or injury suffered as a result of an act or series of acts
against a person eighteen years or older that meets the criteria of an
offense under KRS 510.040, 510.050, 510.060, 510.070, 510.080,
510.090, 510.110, 510.120, 510.130, 510.140, 510.150, 529.100 where
the offense involves commercial sexual activity, KRS 529.110, where the
offense involves commercial sexual activity, and KRS 530.020, 531.090,
or 531.100 to five years; amends KRS 413.249 to extend the civil statute
of limitations for childhood sexual abuse or childhood sexual assault from
five years to ten and allow a civil action to be brought within ten years of a
civil defendant's conviction of the underlying offense.

BL.

SB 235
AN ACT relating to business entities. Creates a new section of
Subchapter 4 of KRS Chapter 14A to permit, excepting certain actions, an
action against an entity or foreign entity that maintains a registered office
to be brought in the county where the office is situated; creates a new
section of KRS Chapter 275 to expel a member by judicial order under
certain situations except as stated in a written operating agreement;
amends 14A.1-070 to change the definition of two terms and to define
new terms; amends KRS 15A-060 to establish a $15 fee for a certificate
of association; amends KRS 14A.6-010 to require an unincorporated
nonprofit association to file with the Secretary of State; amends 271B.8530 to delete requirement that a director furnish a written affirmation of
his or her good faith; amends KRS 271B.8-550 to add shareholders as
having certain control; amends 271B.10-200 to state that a shareholder of
the corporation will not have a vested property right resulting from any
provision in the bylaws; amends KRS 272A.6-050, 275.260, 362.285,
362.481, 362.1-504, 362.2-703, 362.2-933, and 386A.6-060 to exempt
enforcement of a judgment by certain entities; amends KRS 273A.040 to
exempt certain members from a judgment or order for which members
are not liable; amends KRS 275.015 to include in the definition of
"nonprofit limited liability company" a requirement that in its articles of
organization it has elected to be treated as a nonprofit limited liability
company in accordance with KRS 275.025(6); amends KRS 275.175 to
permit a written operating agreement that sets forth certain specifics;
amends KRS 275.280 to state that except as set forth in a written
operating agreement any dissociation of a member does not entitle the
former member or assignee to any distribution; amends KRS 275.337 and
386A.6-110 to prohibit a certain derivative proceeding under certain
circumstances; amends KRS 382.135 to require additional information to
be on a deed to real property.

1-110

BM.

SB 236
AN ACT relating to the protection of children. Creates a new section of
KRS Chapter 199 to permit a parent or legal guardian to request a
background check of the child abuse and neglect registry records when
employing a child care provider for his or her minor child, require the
cabinet to make the request form available on its Website, and require the
signature of the individual child care provider consenting to a background
check; amends KRS 160.380 to require that school superintendents
conduct a background check of child abuse and neglect records
maintained by the Cabinet for Health and Family Services when
considering employment decisions; creates new sections of KRS Chapter
194A to define terms, prohibit youth camps from employing or allowing
the involvement of any individual who has been convicted of a criminal
offense against a minor or a sex crime, who is a violent offender or has
abused or neglected a child, require youth camps to obtain state and
national criminal background checks of applicants, contractors, or
volunteers, require documentation of records checks, provide for
suspension of operating permits if a youth camp is not in compliance, and
establish a criminal penalty for knowingly employing certain offenders;
amends KRS 160.157 to allow a private, parochial, or church school to
conduct a background check of child abuse and neglect records
maintained by the Cabinet for Health and Family Services when
considering employment decisions; delayed effective date of July 1, 2018
for Sections 2 to 7 of this Act.

BN.

SB 238
AN ACT relating to construction and declaring an emergency. Amends
KRS 56.813 to allow the Finance and Administration Cabinet to expend
state agency funds up to $600,000 to improve a leased building that the
state will own upon termination of the lease if no modification of the lease
may be made; amends KRS 56.823 to require the cabinet to report to the
Capital Projects and Bond Oversight Committee before any
improvements may be made on a leased building; provides authorization
for the renewal of the Capital Plaza in downtown Frankfort, Kentucky,
including authorization under KRS 45.763; EMERGENCY.

BO.

SB 248
AN ACT relating to radiation. Amends KRS 211.862 to amend the
definition of "naturally-occurring radioactive material (NORM)," and define
"technologically-enhanced naturally-occurring radioactive material
(TENORM);" amends KRS 211.863 to provide that TENORM shall be the
exclusive regulatory responsibility of the states, except that TENORM
shall not be imported from outside the region for disposable in Kentucky,
and exempt certain drill cuttings from wells from regulation as TENORM,
and authorize the Cabinet for Health and Family Services to regulate
TENORM.
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BP.

SB 249
AN ACT relating to the Energy and Environment Cabinet. Amends KRS
12.020 to remove Environmental Quality Commission, Kentucky Mining
Board from the Energy and Environment Cabinet; amends KRS
146.090,146.100, 146.110, 146.210, 146.270, 146.280, 146.320, and
146.330 to correct references to the Energy and Environment Cabinet,
make grammatical and technical corrections, and authorize the Secretary
rather than the commission to promulgate administrative regulations;
amends KRS 146.415 to define "Secretary" as the Secretary of the
Energy and Environment Cabinet; amends KRS 146.485 to authorize the
Secretary rather than the commission to promulgate administrative
regulations; amends KRS 146.100 to allow the commission to advise the
Secretary; amends KRS 146.430 to change commission to Secretary of
the Energy and Environment Cabinet and give authority to the Secretary
to hire a director with the advice of the commission; amends KRS
147A.031 to delete references to the Environmental Quality Commission;
amends KRS 151.293 to allow the owner of a dam to request review and
final determination by the cabinet after a request for variance has been
denied and to appeal the final decision; amends KRS 152.713 to unattach
the Center for Renewable Energy Research and Environmental
Stewardship from the Energy and Environment Cabinet; amends KRS
154.47-005 to delete definition of "Kentucky Forest Products Council;"
amends KRS 224.10-022 and KRS 224.1-010 to delete references to the
Environmental Quality Commission; amends KRS 224.70-120 to delete
reference to a twenty percent filing fee for KPDES permit and make fee
equal to the cost of review with cost ceiling for different tiers; amends
KRS 189.450, 224.40-31, 224.50-760, and 224.50-856 to conform;
amends KRS 224.73-110 to add person operating a sewage system at
residence where the person lives to those who may have primary
responsibility for operation of a sewage system; amends KRS 224.80100, 224A.011, and 349.010 to conform; amends KRS 351.010 and
351.070 to delete references to Mining Board; amends KRS 351.090,
351.102 and 351.103 to changes references from board to department;
amends KRS 351.1041 to change references from board to commission;
amends KRS 351.1045 to delete references to the Mining Board; amends
KRS 351.106 to change Mining Board to department and delete reference
to the commissioner making recommendations at the board's request;
amends KRS 351.110 and 351.120 to change references from board to
department; amends KRS 351.122 to change board to department and
delete references to course of examination and instruction by the board;
amends KRS 351.125 to make technical corrections; amends KRS
352.010 to delete the Mining Board from definitions; amends KRS
352.310 to change board to Mine Safety Review Commission; amends
KRS 224.10-100, 224.30-175, 224.48-815, 224.46-520, 350.240, and
350.054 to conform; repeals KRS 151.232; KRS 154.47-100, KRS
154.47-105; KRS 154.47-110; KRS 154.47-120; KRS 224.1-100; KRS
224.1-105; KRS 224.1-110; KRS 224.1-115; KRS 224.1-200; KRS 224.1205; KRS 224.1-210; KRS 224.1-215; KRS 224.1-220; KRS 224.10-660;
KRS 224.30-050; KRS 224.30-100; KRS 224.30-105; KRS 224.30-110;
KRS 224.30-115; KRS 224.30-120; KRS 224.30-125; KRS 224.30-130;
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KRS 224.30-135; KRS 224.30-140; KRS 224.30-145; KRS 224.30-150;
KRS 224.30-155; KRS 224.30-160; KRS 224.30-165; KRS 224.30-170;
KRS 224.30-180; KRS 224.30-185; KRS 224.30-190; KRS 224.30-195;
KRS 224.43-070; KRS 224.43-080; KRS 224.43-320; KRS 224.43-710;
KRS 224.43-720; KRS 224.43-730; KRS 224.46-810; KRS 224.46-820;
KRS 224.46-825: KRS 224.46-830; KRS 224.46-840; KRS 224.46-850;
KRS 224.46-860; KRS 224.46-870; KRS 224.50-020; KRS 350.035; KRS
350.052; KRS 350.053; KRS 350.260; KRS 350.470; KRS 350.715; KRS
351.105; KRS 351.1055; and KRS 352.550.
BQ.

SJR 57
A JOINT RESOLUTION designating honorary names for various roads
and bridges and directing the placement of honorary roadside signs.
Designates honorary names for various roads and bridges and directs the
placement of honorary roadside signs by the Transportation Cabinet.

II.

SENATE SIMPLE RESOLUTIONS
This information can be found on the Kentucky Legislative Reseach Commission
website, http://www.lrc.ky.gov/record/17RS/res_S.htm.

III.

HOUSE BILLS
A.

HB 1
AN ACT relating to right-to-work provisions involving a condition of
employment or continuation of employment and declaring an emergency.
Amends KRS 336.130 to prohibit public employees from striking, prohibit
mandatory membership in or financial support of a labor organization as a
condition of employment, define "employee," and require the Labor
Cabinet to investigate complaints and prosecute those who violate these
provisions; amends KRS 336.180 to conform and define "employer" and
"public employee;" amends KRS 336.990 to make a violation of the Act a
Class A misdemeanor, award damages, and provide injunctive relief;
creates new sections of KRS Chapter 336 to exempt existing contracts or
agreements and to prohibit deduction of membership dues to a labor
organization without express written consent of the employee; creates a
new section of KRS Chapter 65 to restrict certain local governments from
enforcing an ordinance contrary to the provisions of the Act; amends KRS
336.130 to clarify that the provisions of the Act do not alter, amend, grant,
or remove the rights of public employees to collectively bargain; amends
KRS 67A.6904, 67C.406, 70.262, 78.470, 78.480, and 345.050 to
conform; provides for severability of Act's provisions; designate as
Kentucky Right to Work Act; EMERGENCY.

B.

HB 2
AN ACT relating to full disclosure in public safety and declaring an
emergency. Creates a new section of KRS 311.710 to 311.820 to create
the Ultrasound Informed Consent Act to require an ultrasound prior to an
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abortion; amends
EMERGENCY.
C.

KRS 311.990 to provide a criminal penalty;

HB 3
AN ACT relating to prevailing wage and declaring an emergency. Amends
various KRS sections to delete prevailing wage provisions, abolish the
Prevailing Wage Review Board, and make conforming amendments;
creates a new section of KRS Chapter 65 to prohibit local governments
from requiring employers to pay prevailing wage to employees; repeals
KRS 337.505, 337.510, 337.512, 337.520, 337.522, 337.524, 337.525,
337.530, 337.540, 337.548, and 337.550, relating to prevailing wages in
public works; applies this repeal to public works projects for which bids
have not yet been awarded as of the effective date of the Act;
EMERGENCY.

D.

HB 13
AN ACT relating to veterans centers, making an appropriation therefor,
and declaring an emergency. Authorizes, to the Kentucky Department of
Veterans' Affairs for the Bowling Green Veterans Center, $10,500,000 of
Bond Funds in fiscal year 2016-2017, for the construction of a state
veterans nursing home; requires matching funds that complement the
$19,500,000 provided by the United States Department of Veterans
Affairs; [requires General Fund moneys appropriated to the Finance and
Administration Cabinet for debt service in fiscal years 2016-2017 and
2017-2018 that are not needed to satisfy any debt service obligation to be
first be used to support debt service for the construction of the Bowling
Green Veterans Center;] (vetoed in accordance with veto message)
states the desire of the General Assembly that any future beds allocated
from the United States Department of Veterans Affairs or reallocated from
the Kentucky Department of Veterans' Affairs be dedicated to a state
veterans nursing home in Magoffin County to serve that area;
EMERGENCY. VETOED IN PART.

E.

HB 14
AN ACT relating to hate crimes. Amends KRS 532.031, relating to an
offense committed as a result of a hate crime, to include offenses
committed against an individual because of the individual's actual or
perceived employment as a city, county, state, or federal peace officer,
member of an organized fire department, emergency medical services
personnel, provide that "emergency medical services personnel" is
defined as in KRS 311A.010 , and provide that members of an organized
fire department or emergency medical services personnel includes
volunteer members if the violation occurs while the volunteer is
performing duties with an organized fire department or emergency
medical services personnel.
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F.

HB 26
AN ACT relating to inspections by sheriffs. Repeals KRS 70.160, which
required monthly visits and inspections by the sheriff or deputies of certain
public places, including but not limited to dance halls and roadhouses,
along with written reporting to the county attorney and Circuit Court;
amends KRS 70.170, 241.140, and 241.170 to conform.

G.

HB 27
AN ACT relating to speed titles. Amends KRS 186A.170 to increase the
issuance time of a speed title from within twenty-four hours to within fortyeight hours.

H.

HB 33
AN ACT relating to school notification of persons authorized to contact or
remove a child. Creates a new section of KRS Chapter 620 to require the
Cabinet for Health and Family Services, if the cabinet is granted custody
of a dependent, neglected, or abused child, to notify the school in which
the child is enrolled of persons authorized to contact the child or remove
the child from school grounds.

I.

HB 35
AN ACT relating to public benefit corporations. Amends KRS 14A.3-010,
271B.1-400, 271B.2-020, 271B.6-260, 271B.7-400, 271B.8-300, 271B.13020, and 271B.16-210, and creates a new section of Subtitle 11 of KRS
Chapter 271B to establish public benefit corporations.

J.

HB 38
AN ACT relating to sex offender registrants. Amends KRS 17.545 to
prohibit sex offender registrants from being on the grounds of a publicly
owned playground without advance written permission from the local
legislative body.

K.

HB 50
AN ACT relating to administrative regulations. Amends KRS 13A.010 to
define "last effective date;" amends KRS 13A.040 to require the
regulations compiler to maintain a list of all administrative regulation
numbers and their corresponding last effective dates; creates a new
section of KRS Chapter 13A to establish administrative regulation
expiration dates, and direct the regulations compiler to follow procedures
for initial and subsequent administrative regulation expirations and
effective dates; creates a new section of KRS Chapter 13A to set up a
certification letter process for any agency that does not want its
administrative regulations to expire, designate certification letter format
and filing requirements, and instruct the regulations compiler to publish
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each certification letter in the Administrative Register of Kentucky;
amends KRS 13A.310 to conform.
L.

HB 67
AN ACT relating to autopsy records. Creates a new section of KRS
Chapter 72 to limit lawful distribution of autopsy photographs, images,
video, or audio recordings to specified persons and agencies; amends
KRS 72.992 to provide penalty for violating the prohibition on
dissemination of autopsy photographs, images, or video or audio
recordings; establishes short title as "Jack's Law."

M.

HB 72
AN ACT relating to planning and zoning and declaring an emergency.
Creates a new section of KRS Chapter 100 to set requirements for filing
an appeal bond for appeals of Circuit Court decisions before the case is
transferred to the Kentucky Court of Appeals, create an exception for any
person challenging the creation or expansion of a landfill, cite Rule 73.06
of the Kentucky Rules of Civil Procedure to require that the bond amount
be good and sufficient surety, require that the appeal be dismissed if the
bond is not posted within fifteen days of the Circuit Court's determination
of the bond amount, and establish circumstances when the appeal bond
may be released.

N.

HB 74
AN ACT relating to motor vehicle equipment. Amends KRS 189.950 to
prohibit only the illumination of blue lights affixed to a motor vehicle, and
provide an exemption for nonhalogen headlamps that have a slight blue
tint and meet USDOT regulations, and an exemption for lights on a
motorcycle that are not affixed to the front of the motorcycle; amends
KRS 189.040 to prohibit vehicle headlamps that emit anything other than
white light, require that all headlamps meet United States Department of
Transportation regulations, prohibit headlamps that appear to emit a solid
color other than white, prohibit headlamp covers or films that change the
color of the light emitted, outline provisions for front lights for a motor
vehicle, motorcycle, or moped, outline provisions for rear motor vehicle
lighting, and exemption certain original equipment installed by the
manufacturer; amends KRS 189.993 to establish penalties for violation.

O.

HB 78
AN ACT relating to providing breast density information and evidencebased breast cancer screening. Creates a new section of KRS 214.550 to
214.556 to encourage ordering of breast tomosynthesis when ordering a
mammogram, define "breast tomosynthesis," require information to be
provided if a patient's x-ray mammogram demonstrates dense breast
tissue, define "dense breast tissue," permit the Department for Public
Health to update the definition of dense breast tissue to use the new term
by administrative regulation if the term is redefined, and require that
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dense breast tissue information be provided until January 1, 2021;
amends KRS 304.17-316 to include digital mammography including
breast tomosynthesis in the definition of mammogram, define "breast
tomosynthesis," and require the facility performing a mammogram and
the health care practitioner who ordered it to follow federal laws relating to
the notification of mammography exam results and maintaining medical
records.
P.

HB 93
AN ACT relating to assaults on animals utilized for the principal purpose
of law enforcement. Amends KRS 525.200 to remove the requirement
that a service animal be unable to return to work from the elements of the
offense of first degree assault on a service animal, and add levels of
injury and criminal intent to the elements, and specify that "service
animal" does not include assistance dogs.

Q.

HB 100
AN ACT relating to distilled spirits. Amends KRS 241.010 to define
"vintage distilled spirits;" creates a new section of KRS Chapter 243 to
regulate the selling and reselling of vintage distilled spirits; amends KRS
243.0305 to allow distillers to sell by the drink at fairs, festivals, and
similar events; amends KRS 243.480 to change penalties applying to
retail sales and to other violations; amends KRS 244.370 to apply
Kentucky whiskey requirements to whiskey produced from grains that are
cooked, fermented, and distilled in Kentucky; Sections 1 and 2
EFFECTIVE January 1, 2018.

R.

HB 112
AN ACT relating to dogs. Amends KRS 258.095 to expand the definition
of "owner" of dog, relating to statutes dealing with control and care of
dogs, to include a person who permits a dog to remain on or about
premises leased or occupied by the person.

S.

HB 113
AN ACT relating to occupational licensure for military service members
and veterans. Creates a new section of KRS Chapter 12 to require
administrative bodies that issue a license, certificate, permit, or other
document required to operate a business within the Commonwealth to
issue the required document to a United States active duty military
service member, a veteran, or a National Guard or reserve component
member who meets specified criteria and provides required
documentation, grant the administrative body the right to deny licensure
or certification if training is not equivalent, allow appeal rights, require
administrative bodies that receive multiple requests to publish clear
guidelines to clarify requirements, and stipulate that military training and
experience cannot be substituted for the acquisition of a college degree
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or passage of a specific examination when either is a prerequisite for
licensure or certification.
T.

HB 119
AN ACT relating to solid waste management. Amends KRS 109.012 to
define "franchise," "local government," and "service company," and
include "solid waste management services" in the definition of "solid
waste management;" creates a new section of KRS Chapter 109 to
prohibit a local government from displacing a current provider of solid
waste management services without notification and public hearing,
exempt the restrictions on local governments commencing or awarding
franchise for solid waste management services from renewals and
expansion of services for single and two-family dwellings, require public
hearing, written notice, and time frames for notice, prescribe timetables
for a local government to make a decision on an action to displace a
current provider of solid waste management services, and allow
displacement if services pose a risk to health or safety of residents or a
material breach of contract; amends KRS 224.43-315 to require an
agreement with a county containing a non-designated city to include the
county and city; amends KRS 224.43-345 to identify additional
representatives for an advisory committee; amends KRS 224.50-760 to
conform.

U.

HB 128
AN ACT relating to Bible literacy courses in the public schools. Creates a
new section of KRS Chapter 156 to require the Kentucky Board of
Education to promulgate administrative regulations to establish an
elective social studies course on the Hebrew Scriptures, Old Testament
of the Bible, the New Testament, or a combination of the Hebrew
Scriptures and the New Testament of the Bible, require that the course
provide to students knowledge of biblical content, characters, poetry, and
narratives that are prerequisites to understanding contemporary society
and culture, including literature, art, music, mores, oratory, and public
policy, and permit students to use various translations of the Bible for the
course; amends KRS 158.197 to permit a school council to offer an
elective social studies course on the Hebrew Scriptures, Old Testament
of the Bible, the New Testament, or a combination of the Hebrew
Scriptures and the New Testament of the Bible.

V.

HB 144
AN ACT relating to the operation of a motor vehicle. Creates a new
section of KRS Chapter 189 to define "solid waste collection service
vehicle" and require motor vehicle operators to yield the right-of-way to
these vehicles and the collection service's employees; short title of "Slow
Down to Get Around Law."
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W.

HB 153
AN ACT relating to compensation of insurance producers for services
performed in relation to a premium finance loan. Amends KRS 304.30050 to authorize insurance producers of personal and commercial lines to
receive payment for arranging insurance premium financing for an
insured if the transaction is arranged by an insurance agent that makes
certain written disclosures to the insured and the insurance producer is
not paid as an advance on future premium finance agreements or as a
bonus from the premium finance company for agreeing to place
agreements with the premium finance company.

X.

HB 156
AN ACT relating to economic development and making an appropriation
therefor. Creates new sections of KRS 42.450 to 42.495 to establish the
Kentucky Coal Fields Endowment Authority to support economic
diversification in the coal field regions of Kentucky, authorize KCFEA to
oversee disbursements of appropriated funds, appropriate $7,500,000
annually for KCFEA; creates new sections of KRS Chapter 148 to
promote outdoor recreation and tourism by establishing the Kentucky
Mountain Regional Recreation Authority; amends KRS 147A.090 to
require area development district boards to cooperate with the KMRRA;
repeals KRS 248.795, relating to the Kentucky Recreational Trails
Authority, KRS 148.796, relating to a strategy by KRTA to increase
recreational activity on private land, and KRS 150.091, relating to
enforcement of KRTA efforts by conservation officers; APPROPRIATION.

Y.

HB 158
AN ACT relating to controlled substances. Amends KRS 218A.010 to
modify the definitions of "anabolic steroid," "isomer," and "opiate;"
amends KRS 218A.020 to require that controlled substances scheduled
by the federal Controlled Substances Act be placed in the same
numerical schedule to correspond to the federal schedule, and permit the
Cabinet for Health and Family Services, by administrative regulation, to
place a substance in a more restrictive numerical schedule than the
federal Act at any time; amends KRS 243.100, 243.390, 243.500, and
314.011 to conform; repeals KRS 218A.030, 218A.050, 218A.070,
218A.090, 218A.110, and 218A.130, relating to the previous controlled
substances scheduling system.

Z.

HB 161
AN ACT relating to service-disabled veteran-owned small businesses.
Requires the Finance and Administration Cabinet to promote and
publicize opportunities for service-disabled veteran-owned businesses to
contract for goods and services; directs the Office of Procurement
Services to provide state agencies with information on how to locate
service-disabled veteran-owned businesses; requires agencies that use
their Small Purchase Authority to solicit at least one quote from a service1-119

disabled veteran-owned vendor or business unless no qualified
businesses exist to provide a service or product; requires agencies to
document businesses that are solicited; requires that objective measures
are established for monitoring contracts issued to service-disabled
veteran-owned businesses; requires the Finance and Administration
Cabinet to submit an annual report to the Legislative Research
Commission.
AA.

HB 163
AN ACT relating to motor vehicle titles. Amends KRS 186A.190 to
establish a process for insurance companies to obtain salvage titles;
amends KRS 186A.195 and 186A.200 to conform.

AB.

HB 173
AN ACT relating to the Kentucky Retirement Systems. Amends KRS
16.505 relating to the State Police Retirement System (SPRS) to allocate
any award of "creditable compensation" resulting from judicial or relevant
administrative litigation to those years when the compensation was
actually earned or should have been paid by the employer, require that,
for members entering SPRS on or after September 1, 2008,
compensatory time payments be excluded from "creditable
compensation" apply to lump-sum compensatory time payments and
make technical amendments; amends KRS 16.582 to remove language
which prohibits an injury or disease resulting from military service from
being considered a disabling condition for hazardous members of
Kentucky Retirement Systems; amends KRS 61.510, relating to the
Kentucky Employees Retirement System (KERS), and 78.510, relating to
the County Employees Retirement System (CERS), to allocate any award
of "creditable compensation" resulting from judicial or relevant
administrative litigation to those years when the compensation was
actually earned or should have been paid by the employer, provide that
probationary positions in CERS shall not be renewable by the employer
for the same employee unless the employee has not been employed by
the agency for 12 months, require that, for members entering KERS or
CERS on or after September 1, 2008, compensatory time payments
excluded from "creditable compensation" shall apply to lump-sum
compensatory time payments, and make technical amendments; amends
KRS 61.542 to remove the requirement that the estate be designated as
beneficiary of a member's account when he or she requests a refund of
contributions prior to retirement, provide that the member's estate shall be
beneficiary of his or her account from Kentucky Retirement Systems if
prior to retirement the member fails to designate a beneficiary or the
beneficiary designation is found to be void, provide that a beneficiary may
not be changed on or after the first day of the month in which a retired
employee begins receiving retirement benefits, and provide that
reemployed retirees who establish a second retirement account will have
their estate named beneficiary if they fail to designate a beneficiary for
their new account; amends KRS 61.545 to remove provisions allowing a
member who is simultaneously eligible for participation in more than one
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retirement system administered by Kentucky Retirement Systems to
select participation in only one system and make conforming
amendments; amends KRS 61.552 to conform to federal law the payment
options available to members for purchasing service credit, remove
service purchase provisions no longer applicable to current members,
require agencies that fail to report employees to the retirement system to
pay penalties and interest on employer contributions from the date the
contributions should have been reported to the system, and make
technical amendments; amends KRS 61.555 to provide that the service
credit that is granted without cost to employees who are called to active
duty military deployment shall be limited to those whose rights to such
benefits have not been terminated under the federal Uniformed Services
Employment and Reemployment Rights Act (USERRA), require
employers to make contributions for service credited to employees who
are called to active duty military deployment as required by USERRA, and
make conforming amendments; amends KRS 61.557 to make technical
amendments; amends KRS 61.560 to clarify that retirees reemployed on
or after September 1, 2008, shall not pay into the systems and make
conforming amendments; amends KRS 61.590 to require a retiring
employee to separate employment with all participating system
employers; amends KRS 61.680 to provide for consolidation of accounts
with other state-administered retirement systems only if the member
retires simultaneously from all state-administered retirement systems or
retires from the other state-administered retirement systems within one
month of retiring from the systems administered by Kentucky Retirement
Systems and make technical amendments; amends KRS 16.520, 61.525,
61.526, 61.5525, 61.592, 61.702, 78.540, 78.610, and 78.615 to make
technical and conforming amendments.
AC.

HB 174
AN ACT relating to overweight vehicles. Amends KRS 189.222 to extend
a 10 percent weight tolerance for vehicles engaged exclusively in the
transportation of feed for livestock or poultry, and permit a vehicle
registered under KRS 186.050(3) transporting certain meats, agricultural
crop products, or livestock to exceed the gross weight provisions by a
weight tolerance of 10 percent.

AD.

HB 180
AN ACT relating to fictive kin. Repeals and reenacts KRS 199.011 to
define "fictive kin" as an individual not related by birth, adoption or
marriage to a child and who has an emotionally significant relationship
with the child; amends KRS 199.462 to permit the Cabinet for Health and
Family Services to approve fictive kin as a placement for a child; amends
KRS 600.020 to define "fictive kin" and to amend the definition of "out-ofhome placement;" amends KRS 605.090, 610.125, and 620.140 to
recognize fictive kin as a placement for a child by the Cabinet for Health
and Family Services.
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AE.

HB 183
AN ACT relating to alcoholic beverage control. Amends KRS 241.010 to
modify the definition of caterer and define local, urban-county, and state
administrators, investigators, population, and primary source of supply,
delete the definition of "field representative," and sets a minimum
production threshold of 250 gallons per year for small farm wineries;
amends KRS 241.015 and 241.030 to remove commissioner and
administrator terms; amends KRS 241.020 to allow the board to issue
advisory opinions and declaratory rulings on KRS Chapters 241 to 244
and related administrative regulations; amends KRS 241.060, 241.090,
243.025, 243.034, 243.035, 243.037, 243.042, 243.050, 243.160,
243.220, 243.360, 243.380, 243.390, 243.430, 243.440, 243.500,
243.530, 243.550, 243.620, 243.630, 243.640, 243.650, 243.660,
243.670, 244.060, 244.130, 244.150, 244.180, 244.190, 244.195,
244.200, 244.280, and 244.990 to update, expand, or modernize terms
and phrasing; amends KRS 241.080 and 243.030 to allow both the
distilled spirits and malt beverage administrators to approve and issue or
deny licenses authorizing the traffic in all types of alcoholic beverages;
repeals and reenacts KRS 241.100 to require department officers and
employees to comply with the Executive Branch Code of Ethics; amends
KRS 241.110, 241.140, 241.150, 241.160, 241.170, 241.190, 241.200,
241.230, 241.250, and 241.260 to modify language regarding activities of,
and appeals from, local alcoholic beverage administrators; amends KRS
242.030 to permit a local option election up to 150 days after the petition
is filed; allows a local option election on the same day as a primary or
general election day; amends KRS 242.123, 242.124, 242.1241, and
242.1244 to update local option elections for golf courses, small farm
wineries, small farm winery Sunday sales, and restaurant sales,
respectively; amends KRS 242.125 to permit a city or county to have dual
moist and wet status; creates a new section of KRS Chapter 243 to
establish the details of a sampling license; amends KRS 243.020 to forbid
a licensee from allowing a consumer to possess, give away, or drink
alcoholic beverages on the licensed premises unless the alcoholic
beverages were purchased from the licensee; amends KRS 243.030 to
permit only the distilled spirits administrator to issue licenses that
authorize traffic in distilled spirits and wine; modifies fees for special
temporary licenses and special temporary auction licenses; amends KRS
243.0305 to change a distiller's retail drink license to an NQ2 license;
amends KRS 243.033 to merge rules on distilled spirits and wine with
those on malt beverages; amends KRS 243.0341 to allow a city with a
population of 20,000 or more to adopt an ordinance for fifty-seat
restaurants if that city already has 100-seat restaurants through a local
option election; amends KRS 243.036 to allow nonprofits to receive a
special temporary alcoholic beverage auction license; amends KRS
243.040 to remove the "brew-on-premises" license; amends KRS
243.045 to grant a transitional license the same privileges and restrictions
as a permanent license; amends KRS 243.060 to permit a local
government to issue a license and collect fees for a qualified historic site
and prohibit a county from issuing licenses or charging local alcohol
license fees if a city has already issued a license; repeals and reenacts
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KRS 243.070 to permit a local government to issue a license and collect
fees for a qualified historic site; amends KRS 243.075 to clarify that a
qualified city, a moist city, or a county containing a qualified or moist city
may impose a regulatory license fee on the sale of alcoholic beverages;
amends KRS 243.082 to streamline NQ1 licensing language; amends
KRS 243.084 to delete the fifty-seat minimum for dining facilities receiving
an NQ2 license, and authorize an NQ2 license for a distiller or a business
related to an entertainment destination center; amends KRS 243.086 to
remove distillers from the list of entities that may receive an NQ3 license;
amends KRS 243.090 and 243.450 to authorize denial of a license or
license renewal if the licensee is a delinquent taxpayer; amends KRS
243.100 to forbid evasion of license disqualification by applying for a
license through or under the name of a different person; amends KRS
243.110 to allow a person to hold both a distiller's license and a small
farm winery license; amends KRS 243.130, 243.150, 243.155, and
243.157 to allow designated manufacturer employees to sample their
employers' products for purposes of education, quality control, and
product development, permit brewery malt beverage drink sales
anywhere on the licensed premises, including sales to fill growlers,
authorize a brewer to buy malt beverages from another brewer, allow
sales at small farm wineries and their off-premises retail sites in territory
that has allowed the sales through a precinct local option election, and
prohibit microbreweries in moist territory; repeals and reenacts KRS
243.200 to set the conditions and privileges of a transporter's license;
amends KRS 243.212 to delete the micro out-of-state distilled spirits and
wine supplier's license; amends KRS 243.215 to limit a malt beverage
supplier's license to import only from the primary source of supply;
amends KRS 243.230, 243.240, 243.250, and 243.355 to change the
privileges and restrictions for quota retail drink licenses and quota retail
package licenses; amends KRS 243.470 to treat the board's
administrative hearing on a license denial as a de novo review of the
application and allow a refund of an applicant's license fee upon rejection;
repeals and reenacts KRS 243.490 to update license revocation and
suspension language; amends KRS 243.520 to empower the department
to summarily suspend a license if continued operation is a threat to the
public health, safety, or welfare; amends KRS 243.540 to establish the
procedures for a secured creditor or landlord to dispose of alcoholic
beverages; amends KRS 243.560 to modify appellate procedures;
amends KRS 243.895 to change size requirements for retailer alcohol
warning signs; amends KRS 244.050 to delete sampling license
language; amends KRS 244.080 to forbid alcoholic beverage sales to a
person intoxicated on alcohol or drugs; amends KRS 244.085 to allow the
board to determine the business types where minors may be present;
amends KRS 244.090 to permit a nonquota retail malt beverage package
licensee to employ persons eighteen and over if supervised by someone
twenty or older; amends KRS 244.110 to limit clear view entrance
requirement to holders of a quota retail package license or quota retail
drink license; amends KRS 244.167 to remove the definition of "primary
source of supply;" amends KRS 244.240 to prohibit a retailer from
requiring or demanding that certain manufacturers, wholesalers, or
distributors violate statutory restrictions; amends KRS 244.260 to add
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container size restrictions for retail distilled spirits and wine package and
drink licenses; amends KRS 244.290 to clarify how a locality may
regulate the hours of sale and delivery of alcoholic beverages, including
on Sundays, through local ordinances; amends KRS 244.440 and
244.585 to permit distribution, sale, or purchase rights to product names;
amends KRS 244.461 and 244.500 to enable the use of retailer loyalty
cards for alcoholic beverage discounts; amends KRS 244.480 to allow a
licensee to sell or deliver malt beverages during the times permitted by
local ordinance; amends KRS 244.590 to remove refrigerated coolers
from the list of permissible items brewers and distributors may provide to
retailers; amends KRS 15.380, 15.398, 83A.022, 186.560, 230.368,
242.022, 242.1242, 242.1292, 243.170, 243.260, 243.590, and 244.230
to conform; repeals KRS 119.215, 241.075, 241.130, 241.180, 241.240,
242.127, 242.129, 242.400, 243.031, 243.072, 243.370, 243.460,
243.505, 243.510, 244.070, 244.087, 244.295, 244.310, 244.340,
244.350, and 244.360; sets delayed effective date of January 1, 2018 for
any amendments to KRS 244.590.
AF.

HB 184
AN ACT relating to overweight and overdimensional vehicles. Creates a
new section of KRS Chapter 189 to permit the Transportation Cabinet,
between the effective date of the bill and June 20, 2020, to issue annual
and single trip permits for the transportation of metal commodities in
divisible and nondivisible loads between 80,001 and 120,000 pounds,
define "metal commodities," require the cabinet to promulgate
administrative regulations to implement the transportation of metal
commodities, and set fees for the permit at $100 for a single trip permit
and $1,250 for an annual permit; creates a new section of KRS Chapter
189 to establish an annual permit for the overweight transportation of
steel with provisions identical to the current wording of KRS 189.2715,
which takes effect July 1, 2020; amends KRS 189.222 to provide a 10
percent weight tolerance to vehicles exclusively transporting items listed
in KRS 189.222(2)(a), (b), and (c), and permit a fourteen foot height limit
for transportation motor vehicles; amends KRS 189.990 to set fines for
overweight violations and violations of permit requirements; directs the
Interim Joint Committee on Transportation to study the effect of
overweight permits on the roadway conditions and modal parity; amends
2017 RS HB 174 (2017 KY. Acts ch. 8) to conform; repeals KRS
189.2715, relating to annual overweight permit for transporting steel
products or materials, and weight and mileage limitations.

AG.

HB 189
AN ACT relating to area development districts. Amend KRS 147A.070 to
require area development districts to use specific hiring practices and
comply with state accountability and transparency standard measures,
require public internet access for financial information by July 1, 2020,
and require a report to LRC from the Cabinet for Health and Family
Services and Education and Workforce Development Cabinet on
allocations of funds provided to the area development districts and
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require area development districts to report on the use of state and
federal funds; creates a new section of KRS Chapter 147A to specify the
requirements for audits of area development districts and make the
section specifying requirements for audits to be effective on July 1, 2018.
AH.

HB 191
AN ACT relating to insurance. Amends KRS 329A.070 to exempt certain
individuals employed by an insurance company from the Kentucky Private
Investigators Licensing Act; amends KRS 304.9-430 to exempt
individuals employed by an insurance company to investigate fraudulent
claims from licensure requirements of a staff adjuster, and deletes an
expired subsection; amends KRS 304.20-020 to provide that any insured
named in the policy, rather than the named insured, may reject uninsured
motor vehicle coverage and provide that if a named insured rejected
coverage, in addition to coverage provided in or supplemental to renewal,
the insurer is not required to provide coverage supplemental to a
reinstatement, substitute, replacement, or amended policy issued to the
same named insured by the same insurer or its affiliates; amends KRS
304.39-230 to specify the method for determining the date for when the
last reparation payment is made and to require a basic reparations obligor
to provide information on payment type to claimant upon request; amends
KRS 304.9-295 and 304.9-436 to conform.

AI.

HB 192
AN ACT relating to foster youth operator's license. Amends KRS 186.450
and 186.470 to allow a minor in the custody of the Cabinet for Health and
Family Services to sign an application for an operator's license; allows the
Cabinet for Health and Family Services to request that a minor's license
be canceled; amends KRS 186.590, relating to liability for negligence of
the minor while driving a motor vehicle, to conform; amends KRS 605.102
to require the prudent parent standard be used to determine if a child is
developmentally appropriate to apply for an operator's license, motorcycle
operator's license, intermediate license, or any instruction permit.

AJ.

HB 195
AN ACT relating to adult education. Amends KRS 164.0064 to allow the
Kentucky Adult Education Program to establish programs aligned with the
College and Career Readiness Standards for Adult Education, which
upon successful completion will result in the issuance of a High School
Equivalency Diploma, require at least one program to include a test
aligned with the College and Career Readiness Standards for Adult
Education, to serve as a qualifying test, which upon passing will entitle
students to receive a High School Equivalency Diploma, delete external
diploma program, grandfather in previously recognized high school
equivalency diplomas, and prohibit invalidation of issued High School
Equivalency Diplomas due to changes in test selection; amends KRS
164.0062, 15.382, 15.3971, 15.540, 18A.201, 18A.204, 61.906, 95.951,
141.0205, 151B.131, 158.145, 158.146, 158.6455, 158.842, 159.010,
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160.180, 161.011, 161.044, 164.0232, 164.0234, 164.7874, 164.7879,
194A.717, 197.045, 198B.712, 205.704, 237.120, 316.030, 317.450,
317A.050, 317B.025, 326.040, 342.730, 342.732, and 533.200 to
conform.
AK.

HB 200
AN ACT relating to orders of restitution and forfeiture following a criminal
conviction of cruelty to animals in the second degree. Amends KRS
525.130, relating to cruelty to animals in the second degree, to allow a
court to order a person who is convicted of or pleads guilty to equine
cruelty to pay restitution for property damage and costs of care or
termination of possession of the equine.

AL.

HB 206
AN ACT relating to scholarship programs, making an appropriation
therefor, and declaring an emergency. Creates a new section of KRS
164.740 to 164.7891 to establish the Dual Credit Scholarship Program,
define terms for the program, including "eligible high school student" and
"participating institution," designate the Kentucky Higher Education
Assistance Authority to administer the program and require the agency to
promulgate administrative regulations for the administration of the
program, define student eligibility for the program, prescribe the
scholarship amount calculation and maximum scholarship amount,
require the authority to provide an annual report on the program, and
establish the Dual Credit Scholarship Program trust fund; creates a new
section of KRS 164.7871 to 164.7885 to provide KEES scholarships to
students enrolled in a registered apprenticeship program, define student
eligibility and direct the Kentucky Higher Education Assistance Authority
to
promulgate
regulations
for
awarding
the
scholarships;
APPROPRIATION; EMERGENCY.

AM.

HB 207
AN ACT relating to insurance. Creates a new section of Subtitle 45 of
KRS Chapter 304 to require risk retention groups to have a majority of
independent directors and an attorney-in-fact for a reciprocal insurer to
adhere to the same standards, establish a one year waiting period to
qualify as independent, establish standards for and approval by the
insurance commissioner of material service provider contracts, require
adoption of a written policy for board of director responsibilities in the risk
retention group's plan of operation, require and establish standards for an
audit committee, allow for a waiver by the commissioner of certain audit
committee requirements, establish and require disclosure of governance
standards, and require reporting to the commissioner of material
noncompliance with the provisions of the section for risk retention groups;
amends KRS 304.45-020 to define "board of directors," "director,"
"material relationship," and "material service provider contract;" amends
KRS 304.45-030 to require notice to the commissioner of any other
subsequent material changes to a risk retention group's plan of operation
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or feasibility study and makes technical corrections; amends KRS 304.45040 and 304.45-060 to conform; repeals and reenacts KRS 304.45-050 to
adopt alternative model language for purchasing group exemptions from
the National Association of Insurance Commissioners; EFFECTIVE
January 1, 2018.
AN.

HB 208
AN ACT relating to funeral planning. Amends KRS 367.93103 to restrict
an individual who is employed by an entity that is responsible for
providing funeral or cemetery services or disposing of the declarant's
remains from being a designee or alternate designee; amends KRS
367.93115 to make provisions for a decedent in the absence of a
declaration; amends KRS 367.93117 to authorize individuals or entities to
control the disposition of a decedent's body and make funeral, burial, and
ceremonial arrangements if an individual in the next degree of kinship is
not available; amends KRS 367.93121 to require actions to contest
cremation authorization forms be brought in the District Court of the
county of the decedent's residence or the county in which the funeral
home or crematory is located.

AO.

HB 215
AN ACT relating to vehicle accident reports. Amends KRS 189.635 to
clarify definition of news-gathering organization qualified to receive
vehicle accident reports, require State Police to establish a form by
regulation for request of vehicle accident reports, and establish required
elements of the form.

AP.

HB 222
AN ACT relating to shock probation. Amends KRS 439.265 to prohibit
shock probation if a person is convicted of violating KRS 507.040 or
507A.040, relating to manslaughter in the second degree or fetal
homicide in the third degree, or either KRS 507.050 or 507A.050, relating
to reckless homicide or fetal homicide in the fourth degree, and a violation
of KRS 189A.010, relating to driving under the influence, arising from the
same incident.

AQ.

HB 223
AN ACT relating to interest. Amends KRS 360.040 to make the state
interest rate for most civil judgments, including judgments for prejudgment
interest, 6 percent, set the judgment interest rate for unpaid child support
at 12 percent, and provide that the judgment interest rate on a contract,
promissory note, or other written obligation is the rate established in that
contract, promissory note, or other written obligation; amends KRS
342.040 to establish a 6 percent interest rate for worker's compensation
orders and settlements and allow the administrative law judge to raise the
interest rate to 12 percent; amends KRS 360.010 to conform; specifies
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that the new interest rates only apply to judgments, orders, and
settlements entered after the effective date of this Act.
AR.

HB 225
AN ACT relating to public protection. Amends KRS 61.365, relating to
federal peace officers who have been granted Kentucky peace officer
powers, to add the United States Mint Police under specified conditions.

AS.

HB 226
AN ACT relating to reorganization. Amends KRS 12.020 to change the
Office of Policy and Budget to the Office of Finance and Budget in the
Cabinet for Health and Family Services and add the Office of Legislative
and Regulatory Affairs; amends KRS 194A.030 to assign responsibilities
of these offices; amends KRS 211.596 to change Kosair Children's
Hospital to Norton Children's Hospital; confirms Executive Order 2016892.

AT.

HB 227
AN ACT relating to physical therapists. Creates a new section of KRS
Chapter 327 to establish a multistate physical therapy licensure compact,
set out compact purpose and definitions, allow state participation in the
compact if the state meets the compact criteria, require criminal
background checks for licensees and applicants, enable a licensee to
exercise a compact privilege if the listed requirements are met, make a
licensee practicing in another jurisdiction subject to that jurisdiction's
regulatory authority, authorize active duty military personnel and their
spouses to designate their home state as the state of the home of record,
permanent change of station, or current residence, institute rules for
enforcing adverse actions against a licensee under the compact,
establish the Physical Therapy Compact Commission as a joint public
agency, fix commission membership, meetings, and the executive board,
set out commission powers and duties, financing, and immunity and
indemnification, approve commission rulemaking authority and data
system requirements, initiate the commission's oversight, dispute
resolution, and enforcement powers, make rules for compact
implementation, amendment, and withdrawal, delay the effective date of
the compact until the date of its enactment by ten states, limit the
compact's applicability to Kentucky state government, authorize the state
licensing board to implement the compact, grant the physical therapist
board sixty days to review a compact rule to determine if the board
wishes to file the rule as an emergency and ordinary administrative
regulation, initiate the process for compact withdrawal if the board fails to
promulgate an administrative regulation based on a compact rule, invoke
the default and dispute resolution process under the compact if there is a
finding of deficiency regarding a compact-based administrative regulation,
invalidate any compact commission rulemaking outside the scope of the
compact or outside its powers under the compact, place any financial
obligations resulting from the compact on the physical therapist board and
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not on the general fund, limit the application of the compact to only those
licensees who practice or work under the compact, and insert a
severability clause in the compact; creates a new section of KRS Chapter
327 to allow an out-of-state physical therapist to practice in Kentucky
under a compact privilege; creates a new section of KRS Chapter 327 to
establish procedures for criminal background investigations relating to the
physical therapy compact; amends KRS 327.020 to conform.
AU.

HB 234
AN ACT relating to coal mining. Amends KRS 350.055 to change the
reference in the public notice of intention to mine coal from "mining site"
to "permit area;" amends KRS 350.060 to remove the requirement that all
areas overlying underground workings of coal mines be permitted.

AV.

HB 237
AN ACT relating to donations of food and grocery products. Creates new
sections of KRS Chapter 411 to define "apparently fit grocery product,"
"apparently wholesome food," "donate," "food," "gleaner," "grocery
product," "intentional misconduct," "nonprofit organization," and "person,"
establish legal immunity protections related to apparently wholesome or
fit food and grocery product donations to nonprofit organizations, extend
protections to those who allow the collection or gleaning of products for
donation to nonprofit organizations, and allow nonprofit organizations to
recondition certain donated food or products; repeals KRS 413.247 and
413.248.

AW.

HB 238
AN ACT relating to proprietary education and declaring an emergency.
Amends KRS 165A.350 to allow the Kentucky Commission on Proprietary
Education to condition proprietary school agent surety bonds to recover
administrative costs, acquire and maintain student records, and indemnify
students and their parents or guardians; permits indemnification when a
student is unable to complete courses because the proprietary school
ceased operations; amends KRS 165A.360 to authorize the commission
to condition proprietary school surety bonds to recover administrative
costs and acquire and maintain student records; EMERGENCY.

AX.

HB 239
AN ACT relating to the Kentucky Board of Optometric Examiners.
Amends KRS 320.280 to require the Kentucky Board of Optometric
Examiners to establish an annual license renewal fee through
administrative regulation.

AY.

HB 241
AN ACT relating to student athlete safety. Amends KRS 160.445 to
prohibit a coach from returning a student to play who is diagnosed with a
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concussion, prohibit a student from returning to play if no physician or
licensed provider is available to conduct the required concussion
evaluation, and prohibit a student who does not receive the required
evaluation from returning to play in a subsequent practice or competition
unless written clearance from a physician is provided.
AZ.

HB 242
AN ACT relating to the Department of Insurance. Amends KRS 12.020,
304.2-020, and 304.2-063 to delete the Property and Casualty Division
and the Health and Life Division of the Department of Insurance, establish
the Division of Insurance Product Regulation and the Division of
Administrative Services, rename the Consumer Protection Division the
Division of Consumer Protection, and authorize the commissioner of the
Department of Insurance to apply for a state innovation waiver under the
Patient Protection and Affordable Care Act and implement any state plan
proposed under an approved waiver after it has been enacted into law by
the General Assembly.

BA.

HB 245
AN ACT relating to state tax administration. Amends KRS 131.130 to
permit the commissioner to respond to the public's and taxpayers'
questions and publish those responses and allow the department to
include examples as part of any response or publication.

BB.

HB 246
AN ACT relating to solid waste management and declaring an
emergency. Amends KRS 109.041 to prohibit a county or waste
management district from prohibiting or restricting materials recovery by a
city in a county containing a consolidated local government, prohibit the
consolidated local government or waste management district from
hindering, delaying, impairing, prohibiting, or impeding a city or its
contractors from utilizing a solid waste management facility, and prohibit a
county or waste management district from levying a fee that is based on
the composition of the solid waste stream of the city if the waste stream is
in conformity with state and federal law for the use of the solid waste
management facility receiving the waste; amends KRS 109.115 to
provide for the mayoral appointment of a seven-member board of
directors of a waste management district for a county containing a
consolidated local government and to restrict current appointment
language to other counties, and establish a two-year term for directors
and require appointment of new board; amends KRS 109.120 to require
that waste management district rules and regulations in counties
containing a consolidated local government be approved by the
appropriate legislative body if rejecting it would cause the city to be in
violation of its solid waste management plan, and allow rules and
regulations of a district adopted prior to the effective date of this Act to
continue until the later of August 31, 2017, or the date when a new solid
waste plan is approved by the department, require that all municipalities
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be deemed to be participating in the solid waste plan adopted by the
waste management district unless a municipality opts out by ordinance
wherein the municipality shall comply with KRS Chapter 224 and
administrative regulations promulgated pursuant thereto, and require that
districts make notices, meeting agendas, and minutes available on a
Website operated by the consolidated local government; amends KRS
109.310 to prohibit fees, fines, or liens from being assessed against
residential property owners for the failure of the occupants to enter into a
contract for the collection of solid waste or to pay solid waste pick-up
fees, when the owner of the property does not reside on the property, but
rather allow those penalties to be assessed against the occupants of the
property, and declare offices of board in county containing a consolidated
local government vacant; EMERGENCY.
BC.

HB 253
AN ACT relating to child protective services. Creates a new section of
KRS Chapter 620 to require ongoing unannounced visits to the residence
or location of a child who is the subject of an abuse or neglect
investigation considering the safety of the child and family service worker,
permit visits to be made with law enforcement or a court order if
necessary, and require schools to allow access to a child who is the
subject of an investigation; designate as The Tucker Act.

BD.

HB 255
AN ACT relating to wages and hours in nonprofit entities. Amends KRS
337.010(2)(a)10 to clarify the exemption for an organized nonprofit camp,
religious, or nonprofit educational conference center that it must not be in
operation for more than 210 days instead of seven months in a calendar
year.

BE.

HB 257
AN ACT relating to the Kentucky Economic Development Partnership and
declaring an emergency. Amends KRS 154.10-050 to allow the Kentucky
Economic Development Partnership to set the salaries of up to two
additional executive officers and prohibit an executive officer from being
paid a salary greater than that of the secretary; EMERGENCY.

BF.

HB 262
AN ACT relating to federally mandated background checks and declaring
an emergency. Creates a new section of KRS Chapter 194A to require
all employees of the Cabinet for Health and Family Services, including
contract staff, with access to federal tax information to submit to a
criminal background investigation and require the promulgation of
administrative regulations; creates a new section of KRS Chapter 42 to
require all employees of the Department of Revenue, including contract
staff, with access to federal tax information to submit to a criminal

1-131

background investigation and require the promulgation of administrative
regulations; EMERGENCY.
BG.

HB 265
AN ACT relating to overdimensional vehicle loads and declaring an
emergency. Amends KRS 189.010 to define "nondivisible load,"
pertaining to state highways not part of the national truck network, as one
that, if separated into smaller loads, would compromise the intended use
of the vehicle, destroy the value of the load or vehicle, or require more
than four work hours to dismantle and reassemble; EMERGENCY.

BH.

HB 268
AN ACT relating to death-in-the-line-of-duty benefits for the Department
of Military Affairs. Amends KRS 61.315 to require the Department of
Military Affairs to promulgate administrative regulations establishing the
criteria and procedures applicable to the administration of death-in-theline-of-duty benefits, including but not limited to defining which National
Guard or Reserve component members qualify for coverage and which
circumstances constitute death in the line of duty.

BI.

HB 269
AN ACT relating to substitutes for certified and classified school
personnel. Amends KRS 160.380 to allow relatives who are currently
ineligible for employment in a school district to serve as substitutes.

BJ.

HB 270
AN ACT relating to manufactured housing. Creates a new section of KRS
Chapter 186A to require filing of an affidavit of severance with the county
clerk when a manufactured home is to be removed from real estate
located within the county, requires that the affidavit include a certification
that there are no extant liens or security interests against the real estate,
allow only one affidavit of severance to be issued to an owner on a
property, provide a penalty to be assessed against the owner of a
manufactured home who fails to file an affidavit of severance prior to
removal of the manufactured home, require the owner to apply for and
receive a certificate of title and a registration from the Transportation
Cabinet before removing the manufactured home from the property,
require the certification to be dated thirty days or less from the
presentation of the affidavit of severance, provide a fee of $16 to the
county clerk for the services provided, hold the county clerk harmless if
the clerk is provided inaccurate or fraudulent information in the affidavit of
severance process, and require the county clerk to provide a copy of the
affidavit of severance to the property valuation administrator and the
Transportation Cabinet.
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BK.

HB 271
AN ACT relating to education requirements for cosmetologists. Amends
KRS 317A.050 to reduce the hours of education required for an
apprentice cosmetologist license from 1,800 to 1,500; amends KRS
317A.090 to require cosmetology schools to provide courses of
instruction of at least 1,500 hours instead of 1,800 hours.

BL.

HB 274
AN ACT authorizing the payment of certain claims against the state which
have been duly audited and approved according to law, and have not
been paid because of the lapsing or insufficiency of former appropriations
against which the claims were chargeable, or the lack of an appropriate
procurement document in place, making an appropriation therefor, and
declaring an emergency. Appropriates funds for the payment of claims
against the Commonwealth; EMERGENCY.

BM.

HB 276
AN ACT relating to statutorily required boards, councils, commissions,
organizations, and reports. Repeals various sections in KRS Chapters
11, 15., 18A, 36, 64, 146, 147, 153, 158, 164, 171, 177, 198B, 200, 205,
211, 216, 216B, 336, 342, and 403 to abolish inactive boards, councils,
commissions, organizations, and reports, including the Agricultural
Resource Development Authority, the Architectural Barriers Advisory
Committee, the Auto and Truck Recyclers Licensing Advisory Board, the
Capitol Centennial Commission, the Cardiovascular Disease Initiative, the
Child Support Enforcement Commission, the Children's Health Insurance
Program Advisory Council, the Diabetes Research Board, the Council on
Domestic Violence and Sexual Assault, the Advisory Committee for
Educational Improvement, the Task Force on Health Care Cost and
Quality, the Commission on Health Economics Control in Kentucky, the eHealth Network Board, the Council for Families and Children, the Family
Health Care Providers Board, the Innovation Commission, the LaborManagement Advisory Council, the Long-Term Care Coordinating
Council, the My Old Kentucky Home Advisory Commission, the National
Guard and Reserve Employers' Council, the Natural History Museum
Board of Directors, the Personnel Steering Committee, the Public Officials
Compensation Commission, the Southern Growth Policies Board, the
Underground Railroad Advisory Council, the War of 1812 Bicentennial
Commission, the Workers' Compensation Advisory Council, the
Bicentennial Commission, the Health Care Infrastructure Authority, and
the Historical Events Celebration Commission; repeals KRS 217.950,
217.952, 311.950 to 311.966, 311.991, and 315.192 relating to laetrile;
amends KRS 148.400 to direct the use of funds in the "My Old Kentucky
Home Endowment Fund;" amends sections of KRS 164.2847 to delete
duplicative report; amends sections of KRS 194A to update the duties of
the Commission for Children with Special Health Care Needs and
reporting requirements; amends KRS 199.8996 to update reports on the
child-care subsidy program; amends various sections of KRS Chapter
1-133

205 to update reporting requirements on minority elderly programs,
Medicaid waiver applications, Medicaid waiver recipients, and to update
requirements for reports on Medicaid fraud and abuse; amends KRS
209.554 to update report on disease outbreaks in long-term care facilities;
amends various sections of KRS Chapter 211 to update reports on
sewage systems, blood lead levels, and reports from the statewide
trauma care director, the Spinal Cord and Head Injury Research Board,
the Breast Cancer Research and Education Trust Fund Board, and
changes Kosair Children's Hospital to Norton Children's Hospital; amends
KRS 214.187 to update reports on hepatitis C, blood establishments and
donors of blood, and the Breast Cancer Screening Program; amends
various sections of KRS Chapter 216 to update reports on health care
data and financing; amends KRS 304.17A-600 to update accrediting
organization; amends KRS 403.705 to update reports and local protocols
of local domestic violence coordinating councils; amends KRS 403.7505
to update report on domestic violence offenders; amends KRS 403.707 to
establish the Sexual Assault Response Team Advisory Committee;
directs transfer of funds of abolished boards, commissions, committees,
and councils to the appropriate cabinets and agencies; amends various
KRS sections to conform.
BN.

HB 277
AN ACT relating to local boards of education. Amends KRS 160.180 to
remove the board of education member eligibility restriction that no aunt,
uncle, son-in-law, or daughter-in-law be employed by that board.

BO.

HB 282
AN ACT relating to the Justice and Public Safety Cabinet. Amends
various sections of the Kentucky Revised Statutes to rename the
Department for Public Advocacy as the Department of Public Advocacy
and confirm Executive Order 2016-901; amends KRS 439.550 to permit a
district court to request that a person placed on probation be supervised
by the Department of Corrections; amends 2017 Regular Session SB
120/EN to clarify that the Labor Cabinet will make the final determination
as to the appropriate wage paid to inmates who participate in Prison
Industry Enhancement Certification Programs.

BP.

HB 284
AN ACT relating to property valuation and declaring an emergency.
Amends KRS 132.690, relating to property valuation administrator (PVA)
inspections, to establish that improvements to real property be inspected
on-site, in person visually by the PVA or his or her deputy, and that
subsequent inspections may be either on-site, through the use of digital
imaging technology, as defined, or by other means approved by the
Department of Revenue; amends KRS 133.120 to provide for an
extension of PVA taxpayer conferences and subsequent appeals for up to
twenty-five days, as approved by the department; amend KRS 133.030,
relative to the county board of assessment appeals, to accommodate the
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changes relative to the extension of appeals; amends KRS 133.125,
132.220, and 133.045 to conform; EMERGENCY.
BQ.

HB 289
AN ACT relating to reorganization. Confirms Executive Order 2016-902,
dated December 19, 2016, reorganizing the Justice and Public Safety
Cabinet's Department of Criminal Justice Training; amends KRS 15A.020
and 15A.030 to conform.

BR.

HB 293
AN ACT relating to the reorganization of the Kentucky Labor Cabinet.
Amends KRS 12.020 and 336.020 to rename divisions within the Labor
cabinet, move the Division of Workers' Compensation Funds to the
Department of Workers' Claims, move the Office of General Counsel from
the Department of Workers' Claims to the Labor Cabinet's Office of
General Counsel, and abolish the Workers' Compensation Advisory
Council; amends KRS 336.164, 336.165, 342.120, 342.122, and 342.382
to conform; amends KRS 342.215 and 342.230 to exempt Workers'
Compensation Board members and administrative law judges from the
classified service; repeals KRS 342.0012, relating to the Workers'
Compensation Advisory Council; confirms Executive Order 2016-855.

BS.

HB 294
AN ACT relating to the disclosure of damages by motor vehicle dealers.
Amends KRS 186A.540 to clarify that sellers and dealers must disclose
accident damage to a motor vehicle, raise the damage threshold for
reporting from $1,000 to $2,000, and exempt wheels, tires, and glass
from the calculation of the damage reporting threshold; amends KRS
190.0491 to conform.

BT.

HB 299
AN ACT relating to the reorganization of the Workers' Compensation
Nominating Commission. Amends KRS 342.213 to abolish the Workers'
Compensation Nominating Commission; create the Workers'
Compensation Nominating Committee, set the number and experience of
members, and describe the duties and responsibilities of the committee;
amends KRS 12.020, 336.020, and 342.228 to conform; confirms
Executive Order 2016-319.

BU.

HB 304
AN ACT relating to the nurse licensure compact. Creates a new section
of KRS Chapter 314 to enact and enter into the Nurse Licensure Compact
with all other jurisdictions that legally join in the compact, declare the
purpose of the compact, define terms, recognize a multistate licensure
privilege to practice for registered nurses or practical nurses, permit the
Kentucky Board of Nursing to limit or revoke the multistate licensure
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privilege of any nurse to practice in Kentucky, establish application
requirements, require reporting of any actions taken by the Kentucky
Board of Nursing to the home state of the licensee, require compact
states to participate in a coordinated licensure information system and
provide for interchange of information, establish the Interstate
Commission of Nurse Licensure Compact Administrators, provide
immunity for party states, officers, employees, or agents of a party state's
nurse licensing board who act in accordance with the provisions of the
compact, prohibit amendment of the compact unless the amendment has
been enacted into the laws of all party states, and provide for severability
for any provision in the compact that is contrary to the constitution of any
party state or of the United States or the applicability thereof to any
government, agency, person, or circumstance; repeals KRS 314.470,
which sets forth the prior version of the Nurse Licensure Compact;
establish effective date of December 31, 2018, or upon adoption of
compact by twenty-six states, whichever is earlier.
BV.

HB 306
AN ACT relating to an exemption from workers' compensation for
religious organizations.
Amends KRS 342.650 to include certain
ministers and caretakers of a church or religious organization with
employees who are exempt from workers' compensation insurance.

BW.

HB 309
AN ACT relating to domestic relations. Creates a new section of KRS
Chapter 383 to provide that residential tenants who hold a domestic
violence order, a pretrial release no-contact order, or an interpersonal
protective order may terminate a lease with at least thirty days' notice to
landlords, while the lease continues for co-tenants, establish civil action
for a landlord's economic losses due to termination against persons
restrained by protective orders, and, for those tenants or applicants for
tenancy who hold an emergency protective order, a domestic violence
order, a pretrial release no-contact order, an interpersonal protective
order, or a temporary interpersonal protective order, provide that those
orders cannot serve as a basis for denying a lease and new locks may be
installed by the tenant to exclude persons restrained by protective orders;
creates a new section of KRS Chapter 383 to provide that rental
agreements shall not penalize tenants for requesting assistance from
emergency services; repeals, reenacts, and amends KRS 209A.010 to
restate the purposes of KRS Chapter 209A regarding victims of domestic
violence and dating violence; repeals, reenacts, and amends KRS
209A.020 to define new terms and delete other terms; creates new
sections of KRS Chapter 209A to set reporting provisions for
professionals and law enforcement officers, require the use of the JC-3
form or its equivalent replacement, and require the provision of
educational materials; repeals, reenacts, and amends KRS 209A.030 to
delete provisions relating to the Cabinet for Health and Family Services;
sets violation provisions for professionals; repeals, reenacts, and amends
KRS 209A.050 to conform; repeals and reenacts KRS 209.160 as a new
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section of KRS Chapter 209A; repeals, reenacts, and amends KRS
216B.400 to conform; repeals KRS 209A.040 and 209A.080, relating to
adult services and to abuse and neglect investigations; and amends KRS
403.785 to conform.
BX.

HB 311
AN ACT relating to employment at veterans' nursing homes. Amends
KRS 40.325 to permit the executive director of the Office of Kentucky
Veterans' Centers to contract to hire licensed nursing staff at the state
veterans' nursing homes, and exempts those contracts from certain
provisions in KRS Chapter 45A; amends KRS 45A.690 to exempt these
nursing contracts from the definition of "personal service contracts."

BY.

HB 312
AN ACT relating to student financial assistance. Amends KRS 164.7531
to end the Best in Class, Best in Care, and Best in Law programs by June
30, 2018; amends KRS 164.769 to allow teacher scholarship recipients
who teach dual credit coursework in a high school to receive two
semesters of teacher scholarship promissory note cancellation for each
semester spent teaching.

BZ.

HB 314
AN ACT relating to monitoring and evaluation programs in the Cabinet for
Health and Family Services. Amends KRS 218A.202 to require hospitals
to report all Schedule II drugs dispensed by a hospital, and all scheduled
drugs dispensed by an emergency department of a hospital to an
emergency department patient to the Cabinet for Health and Family
Services, exempt Schedule III-IV drugs from this reporting requirement if
they are dispensed by a practitioner at a facility if the quantity dispensed
is for a maximum of forty-eight hours and is not dispensed by a hospital's
emergency department, require reporting of all positive toxicology tests
conducted by an emergency department, permit federal prosecutors and
agents to use KASPER, permit practitioners or pharmacists to review
KASPER reports of birth mothers of potentially drug-exposed infants,
remove a pilot program relating to real-time electronic monitoring, and
make technical corrections; amends KRS 218A.240 to conform; creates a
new section of KRS 205.510 to 205.630 to define fair market value, when
considered for Medicaid eligibility, to mean an estimate of the value of an
asset if sold at the prevailing price at the time it was actually transferred
based on the value listed by the property valuation administrator or a
licensed appraiser, or the price brought on the property at a public auction
conducted by a licensed auctioneer.

CA.

HB 318
AN ACT relating to local government regulation of real and personal
property. Amends KRS 65.8811, relating to local code enforcement
boards, to allow participating local governments who are parties to an
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interlocal agreement to share appointments and permit joint
appointments; amends KRS 65.8825 to specify means of service of
process of upon alleged violators of local government ordinances;
amends KRS 65.8836 to require the government Website to be updated
with final order information at the same time electronic notification of the
final order is sent; makes technical correction; amends KRS 65.350 to
redefine "party" or "parties" and adds definition of "local government lien;"
amends KRS 65.355 to allow acquisition of blighted properties consistent
with KRS 99.705; amends KRS 65.365 to allow use of electronic mail
instead of postal services; amends KRS 65.370 to incorporate properties
acquired through local government liens, and to stipulate that agreements
may provide a purpose for the acquisition, extinguish certain property tax
claims upon acquisition, assign proceeds of disposition to the authority,
assign 50 percent of subsequent ad valorem taxes to the authority for five
years; amends KRS 65.375 to make a technical changes.
CB.

HB 319
AN ACT relating to elections and declaring an emergency. Amends KRS
242.020 to require any person or group of persons who want to circulate
a petition for a local option election must first file with the county clerk the
intent to circulate a petition before signatures are collected, require the
person or group of persons to post a bond with the Circuit Court to cover
all costs of the election within five days of filing the petition if the local
option election will be held on any day other than a primary or regular
election date, require petitions to have the signature and legibly printed
name of the voter and the year of the voter's birth, and require that if the
election is held on a day other than a primary or regular election date, the
person or group of persons circulating the petition will pay for the costs of
the local option election; amends KRS 242.030 to require that the petition
contain the date of the local option election and permit a local option
question to be placed on a ballot on a primary or a regular election day
and to establish deadlines and procedures for the filing of petitions;
amends KRS 242.022, 242.1242, and 242.1244 to apply to urban-county
governments, charter counties, consolidated local governments, and
unified local governments and to conform; amends KRS 242.030 to
increase the latest day that the local option must be held from the date
that the petition is filed from ninety days to 150 days; amends KRS
117.075 and 117.085 to permit qualified voters of advanced age or with a
disability or illness to vote using a mail-in absentee ballot or an in-person
absentee ballot; EMERGENCY.

CC.

HB 324
AN ACT relating to depository institutions. Creates a new section of
Subtitle 1 of KRS Chapter 286 to define "commissioner" and
"department;" creates a new section of Subtitle 2 of KRS Chapter 286 to
subject third-party service providers of depository institutions to regulation
and examination by the Department of Financial Institutions, allow the
commissioner to charge fees for the cost of examinations, make
confidential any reports of examination, except under certain
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circumstances, exempt bank service companies and certain depository
institutions and their affiliates from definition of "service provider," require
service provider examinations to be conducted in conjunction with
examination by a properly authorized federal regulatory agency, and
allow the commissioner to enter into cooperative agreements with other
state or federal agencies to facilitate examinations; amends KRS 286.6100 to grant the commissioner of the Department of Financial Institutions
the authority to charge credit unions an annual fee and fees for
extraordinary services performed by the department.
CD.

HB 329
AN ACT relating to securities fraud. Amends KRS 292.991 to specify
felony charges for violations of KRS 292.320 based on the amount of the
fraud, and amend criminal penalties for general violation provisions of
KRS Chapter 292 to include only violations of KRS 292.330, 292.332,
292.240, 292.440, 292.450, or 292.500.

CE.

HB 330
AN ACT relating to tax increment financing and declaring an emergency.
Amends KRS 65.490 to allow an extension of time for certain tax
increment financing pilot programs; creates a new section of KRS 65.490
to 65.499 to define terms and allow a pilot program to be extended for a
period not to exceed an additional twenty-five years if the pilot program
agreement contains provisions requiring the following: that, once the bond
is callable, the borrower use all excess revenues to redeem the bond
prior to the stated maturity date or at least every thirty-six months, that no
further revenues under the pilot program will be remitted to the borrower
following the end of the term of the bond, and that the borrower submit a
report to the Governor and the Capital Project and Bond Oversight
Committee on or before November 1, 2018, and annually thereafter
regarding the operations and financial condition of the borrower;
EMERGENCY.

CF.

HB 333
AN ACT relating to controlled substances. Amends KRS 218A.010 to
define "fentanyl," "carfentanil," and "fentanyl derivatives," and amend
definition of "marijuana" to clarify status of industrial hemp; amends KRS
218A.020 to expand the authority of the Office of Drug Control Policy to
request the rescheduling of a substance; amends KRS 218A.050 to
schedule fentanyl derivatives as Schedule I controlled substances;
amends KRS 218A.1410 to include carfentanil, fentanyl, or fentanyl
derivatives; amends KRS 218A.1412 to make trafficking in any amount of
heroin, fentanyl, carfentanil, or fentanyl derivatives subject to elevated
penalties; amends KRS 218A.142 to include carfentanil, fentanyl, or
fentanyl derivatives; amends KRS 218A.205 to require state licensing
boards to promulgate regulations limiting prescriptions for Schedule II
controlled substances for acute pain to a three day supply, with certain
exceptions; creates a new section of KRS Chapter 218A to create a new
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offense of trafficking in a misrepresented controlled substance; amends
KRS 218A.180 to expand prescribing authority within long-term care
facilities; amends KRS 218A.202 to allow the Cabinet for Health and
Family Services Office of Inspector General to investigate patterns of
prescribing and report irregularities to appropriate licensing authorities.
CG.

HB 337
AN ACT relating to employment contracts for local law enforcement
agencies. Amends KRS 70.290 to provide that, for employment contracts
entered into on or after the effective date of the Act, the amount of
reimbursement is not to be prorated.

CH.

HB 343
AN ACT relating to reorganization. Amends KRS 12.020 and 12.023 to
include the Kentucky Communications Network Authority; establishes
Subchapter 15 of KRS Chapter 154 and creates new sections to create
the Kentucky Communications Network Authority and its board, define
terms, and specify duties of the Authority and the Board; amends KRS
42.732 to add the executive director of the Kentucky Communications
Network Authority to the KY Information Technology Advisory Council;
confirms Executive Order 2016-513.

CI.

HB 350
AN ACT relating to the veteran designation on license plates. Amends
KRS 186.041 to add members of the National Guard or a Reserve
component, who have retired or completed a minimum of twenty years of
service, to those eligible for the veteran license plates and reflect the
change in the federal active-duty service requirement from twenty-four
months to 180 days.

CJ.

HB 351
AN ACT relating to Kentucky Retirement Systems agency participation
and declaring an emergency. Amends KRS 61.522 to remove
installments as a payment option for agencies required to pay the
actuarial costs for ceasing participation in the Kentucky Retirement
Systems, clarify conditions in which an employee seeking to transfer
funds to the ceasing employer's alternative retirement program is not
included in the employer actuarial cost calculation, specify that the
systems shall develop separate assumptions for determining the
employer's cost to cease participation, and specify the formula for
determining the assumed rate of return in the cost calculation; provides
noncodified language to permit an employer who has filed the paperwork
to voluntarily cease participation prior to the effective date of the Act to
have the full actuarial cost calculated based upon the assumptions and
methodology established by the Kentucky Retirement Systems' board,
except that the assumed investment return assumption, which is also the
rate used to discount liabilities, shall be four and five-tenths percent if
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paid in full, or such employer shall be eligible to pay the full actuarial cost
in installments over a period of time determined by the board, not to
exceed twenty years, with interest at the actuarially assumed rate of
return, in which case the full actuarial cost calculated used shall be a four
percent assumed rate of return; provides noncodified language that
employers ceasing participation prior to the effective date of the Act be
provided a breakdown of the costs for ceasing participation by current or
former employees for the purposes of allocating costs among
organizational units; EMERGENCY.
CK.

HB 360
AN ACT relating to agritourism and declaring an emergency. Creates a
new section of KRS Chapter 198B to allow agritourism building code
exemptions related to seismic requirements, capacity, and square footage
for structures built prior to December 31, 2016, redefine "agritourism
activity," and define "agritourism building" and "inherent risks of
agritourism activity;" amends KRS 219.081 to make a technical
correction; EMERGENCY.

CL.

HB 364
AN ACT relating to pharmaceuticals. Amends KRS 315.010 to extend the
definition of "manufacturer" to those beyond the Commonwealth, amend
the definitions of "drop shipments," "manufacturer or virtual manufacturer," and "wholesale distributor;" adds the definitions of "distribution
or distribute," "exclusive distributor," "illegitimate product," "medical gas
wholesaler," and "transaction," and delete the definitions of "co-license,"
"normal distribution channel," and "pedigree;" creates new sections of
KRS Chapter 315 to require a permit to operate a pharmaceutical
outsourcing facility, specify requirements for obtaining or renewing a
permit, grant the board the authority to establish a fee of not more than
$500, require outsourcing facilities to obtain a facility permit, grant the
board the authority to establish a fee of not more than $500, establish
requirements for licensure, and establish requirements for out-of-state
outsourcing facilities; amends KRS 315.400 to amend the definition of
"third-party logistics provider," and "wholesale distributor;" creates new
sections of KRS 315.400 to 315.412 to require licensure of third-party
logistics providers facilities establish criteria for third-party logistics
provider licensure, and require third-party logistics providers to allow
officials to enter and inspect premises; creates a new section of KRS
Chapter 315 to require licensure of medical gas wholesalers, require
medical gas wholesalers to maintain adequate records, establish a
license fee of not more than $500, and authorize the board to promulgate
administrative regulations to specify criteria for licensure; repeals and
reenacts KRS 194A.450, 194A.452, 194A.454, 194A.456, 194A.458
relating to creating and maintaining a legend drug repository program to
support the donation of a legend drug or supplies as new sections of KRS
Chapter 315.
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CM.

HB 366
AN ACT relating to the Boxing and Wrestling Commission. Creates new
sections of KRS Chapter 229, relating to the Boxing and Wrestling
Commission, to establish licensing procedures and requirements,
recognize USA Boxing to conduct combat sports not covered by the
commission, and establish rules for conducting designated combat sports
contests and exhibitions; amends KRS 229.011 to redefine the Boxing
and Wrestling Authority as the Kentucky Boxing and Wrestling
Commission; amends KRS 229.031 to authorize the commission to
examine the records of a person who conducted an unarmed combat
show but failed to submit the required receipt and tax report, and direct
any person to notify the commission before broadcasting or televising a
show; amends 229.061, 229.131, and 229.141 to use the collective term
"unarmed combat show;" amends KRS 229.111 to include "muay thai"
among the regulated unarmed combat sports; amends KRS 229.151 to
create and establish the commission with five members, two of whom are
a licensed Kentucky attorney and a person with experience in sports
marketing or promotion; amends KRS 229.155 to delete outdated
revenue and appointment language; amends KRS 229.171 to grant the
commission broad discretion and regulatory authority; amends KRS
229.190 to include actions of commission employees among those
actions subject to appeal; repeals and reenacts KRS 229.200 to
restructure reasons for disciplinary action and resulting penalties, and
permit the commission to delegate certain actions to its employees;
amends KRS 229.240 to allow a peace officer to arrest a person
conducting an unlicensed show, and authorize the arrest for an
unlicensed wrestling show or training; amends KRS 229.260 to create
and establish the Kentucky Boxing and Wrestling Commission Medical
Advisory Panel, direct the cabinet secretary to appoint the members of
the panel, require one of the physicians on the panel to practice as a
neurologist, set the physician member of the commission as the chair of
the panel, exempt commission medical advisory panel meetings involving
individual fitness from the Kentucky Open Meetings Law, allow panel
meetings about an individual to be held via writing, video, telephone, or
electronic means, and forbid panel member compensation for these
meetings; amends KRS 12.252 to make the commission a part of the
Public Protection Cabinet rather than administratively attached to the
cabinet; amends KRS 12.020, 148.590, and 229.250 to conform; repeals
KRS 229.021, 229.041, 229.051, 229.071, 229.081, 229.091, 229.101,
229.121, 229.180, 229.210, and 229.991; establishes the terms of the
initial appointments to the commission; confirms Executive Order 2016270.

CN.

HB 368
AN ACT relating to tax credits. Amends KRS 144.132 to allow persons
that contract with one or more certificated air carriers for the
transportation by air of persons, property, or mail and that purchase and
pay for the aviation fuel used for that purpose a sales and use tax credit
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equal to the amount in excess of $1,000,000 each fiscal year; repeals
various statutes.
CO.

HB 374
AN ACT relating federally mandated background checks and declaring an
emergency. Amends KRS 17.165 to define "criminal offense against a
victim who is a minor," require all employers of applicants for initial
employment in positions involving care and supervision of minors request
conviction information from the Justice and Public Safety Cabinet or the
Administrative Office of the Courts, and add to the list of prohibited
employees those who were convicted of a criminal offense against a
victim who is a minor; amends KRS 199.011 to add the definition for "rap
back system;" amends KRS 199.462 to allow the Cabinet for Health and
Family Services to register members of certified adoptive or foster homes
into the rap back system; creates a new section of KRS Chapter 199 to
define "child care staff member," require the cabinet to require child care
staff members to submit to background checks, permit the cabinet to
charge a fee for the check and requires that the fee charged to the
cabinet is no greater than the actual cost, and require the promulgation of
administrative regulations; amends KRS 199.896 to require directors and
employees of child-care centers with care and supervision of minors to
submit to background checks; amends KRS 199.8982 to require family
child-care providers to submit to background checks; amends KRS
17.990 to conform; EMERGENCY.

CP.

HB 375
AN ACT relating to unemployment insurance for military spouses.
Amends KRS 341.370 to prohibit disqualification for unemployment
benefits for a worker who leaves a job to follow a military spouse who has
been reassigned to another military base or duty location that is 100 miles
or more from the worker's home and delete the requirement that, if
spouse is relocated to another state, the state must have adopted a
similar statute in order for worker to receive benefits.

CQ.

HB 376
AN ACT relating to reorganization. Amend KRS 12.020 to reorganize the
Department of Fish and Wildlife Resources and confirm Executive Order
2016-857.

CR.

HB 377
AN ACT relating to workers' compensation and declaring an emergency.
Amends KRS 342.1223 to provide discretion to the Workers'
Compensation Funding Commission to consult with the Office of Financial
Management and grant the commission the authority to also contract with
outside investment firms within the parameters of KRS Chapter 45A, and
require that the Office of Financial Management be consulted and
participate in the selection of outside investment firms, subject to final
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approval of the Funding Commission, and require fees for outside
contracts to be paid from investment earnings; creates a new section of
KRS Chapter 342 for the General Assembly to make findings about
issues surrounding the Kentucky coal workers' pneumoconiosis fund;
creates a new section of KRS Chapter 342 to close the coal workers'
pneumoconiosis fund on July 1, 2017 to all new claims, transfer liabilities
and assets to the Kentucky Employers' Mutual Insurance Authority, and
set forth assessment requirements for 2017 and 2018; amends KRS
342.1242, 342.316, 342.320, 342.732, 342.792, 342.794, and 342.120 to
bring the statutes into conformity with closing the coal workers'
pneumoconiosis fund and transfer assets and liabilities to the Kentucky
Employers' Mutual Insurance Authority; repeals KRS 342.1241;
EMERGENCY.
CS.

HB 378
AN ACT relating to the Labor Cabinet. Omnibus provisions relating to the
Labor Cabinet; amends KRS 189.635 to allow accident reports to be
given to OSHA investigators without a subpoena; amends KRS 336.020
to rename divisions and change method of nomination for commissioner
and director; amends KRS 337.010 to update ways that an employee
may receive wages and prohibit activation fees for wages on a debit card;
amends KRS 336.050 to give the secretary discretion to prosecute a
violation of a wage and hour law; amends KRS 337.070 to provide that a
statement of wages may be paper or electronic as long as employees
have access to a computer and printer; amends KRS 342.0011 relating to
the definition of commissioner; amends KRS 342.122 to change the
names of Labor Cabinet divisions; amends KRS 342.213 and 342.228 to
change the procedure for nominating the commissioner of the DWC;
amends KRS 342.230 to make changes to the commissioner's authority;
amends KRS 342.347 relating to exemptions under open records laws;
amends KRS 12.020 to move and rename divisions; repeals KRS
336.140, 336.151, 336.152, 336.153, 336.156, 336.162, 336.164,
336.165, 336.1221, 336.1662, 336.1663 and 336.1664.

CT.

HB 384
AN ACT relating to mine safety. Amends KRS 351.090 and 351.140 to
allow the commissioner of the Department for Natural Resources to
replace up to three of the six required annual underground mine
inspections with mine safety analysis visits and reduce the minimum
number of annual full electrical inspections from two to one; amends KRS
351.140 to remove certain inspection requirements relating to dangerous
mines or gassy mines below the water table.

CU.

HB 387
AN ACT relating to the Executive Branch Code of Ethics. Amends KRS
11A.080 to allow the Executive Branch Ethics Commission to turn over
proceedings, records, and other evidence relating to a preliminary
investigation conducted by the Commission, to any other agency with
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jurisdiction to review, audit, or investigate an alleged offense; amends
KRS 11A.211 to change the registration fee from $125 to $500, for
executive agency employers of lobbyists and each real party in interest,
upon the filing of an updated registration statement.
CV.

HB 388
An ACT relating to governmental regulatory authority and declaring an
emergency. Amends KRS 65.7043 to include a mixed-use development
project that includes a tract of undeveloped land that was owned by a
liberal arts educational institution and bounded on one side by a four lane
United States highway; amends KRS 154.30-060 to expand the definition
of "mixed-use" and to allow provisions previously restricted to urbancounty and consolidated-local governments to be available to all counties;
amends KRS 65.7049 to make a technical change; amends KRS
189.2301 to remove the exception to the axel weight provisions for
vehicles in excess of posted bridge weight limits; provides that the
provisions of the Act are effective for applications for which a Tax
Incentive Agreement has not been approved prior to the effective date of
this Act; EMERGENCY.

CW.

HB 390
AN ACT relating to state government and declaring an emergency.
Repeals, reenacts, and amends KRS 153.215 to abolish, reestablish, and
reorganize the Kentucky Arts Council, change the number of members on
the council, and redistribute membership among different interests;
amends KRS 148.850 to reorganize the Tourism Development Finance
Authority by adding two members, one of whom must represent film
industry and one with experience in financial management or economic
development; amends KRS 148.853 to prohibit any project from being
eligible for incentives if it is lewd, offensive, or detrimental to the tourism
industry; amends KRS 45.763 to clarify that the General Assembly
through the Capital Projects and Bond Oversight Committee must review
and approve public private partnership projects prior to work beginning;
amends 45A.077 to allow Secretary of Finance to consult with contracting
body after review by the committee and set time periods for action on
unsolicited bids; amend KRS 65.028 to allow designees to appear at
meetings of Public Private Partnership Board, exempt smaller contracts
from being submitted to Public Private Partnership Board, set time
periods regarding unsolicited bids; amends KRS 175B.015 to remove the
requirement for quarterly meetings; amends KRS 175B.020 to remove the
commitment to pay costs incurred in evaluation of unsolicited proposal
and implement a standardized fee set by administrative regulation;
amends various statutes to prohibit proposals that seek or purport to bind
any future General Assembly to appropriate monies; confirms executive
orders 2016-824 and 2016-210; EMERGENCY.
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CX.

HB 394
AN ACT relating to reorganization of the building trades. Creates a new
section of KRS Chapter 198B to create and establish the Housing,
Buildings and Construction Advisory Committee, constitute membership
of the committee and fix compensation, require the committee to provide
ongoing advice to the department, prohibit the committee from becoming
directly involved in licensing and regulation of housing, building and
construction matters regulated by the department, and require the
department to give the committee thirty days to review and comment on a
proposed regulation before the regulation is promulgated, amended, or
repealed; amends various sections in KRS Chapter 198B to abolish the
Kentucky Board of Housing, Buildings and Construction, the Board of
Heating, Ventilation and Air Conditioning Contractors, the Kentucky
Single Family Dwellings Advisory Committee and the Elevator Advisory
Committee; amends various sections in KRS Chapter 227 to abolish the
Electrical Advisory Committee and the Manufactured Home Certification
and Licensure Board; amends various sections in KRS Chapter 236 to
abolish the Board of Pressure Vessel Rules; amends various sections in
KRS Chapter 318 to abolish the State Plumbing Code Committee,
transfer all authority, duties, functions, rights, responsibilities, obligations,
records, equipment, staff and supporting budgets of the abolished boards
and committees to the department, delete references to outdated
standards and requires the use of the current ANSI or ASME standards or
other generally accepted industry standards, and delete references to the
Building Officials and Code Administrators International, the International
Conference of Building Officials, and the Southern Building Code
Congress and replace those with the International Code Council and the
National Fire Protection Association; amends various sections of KRS
Chapters 198B, 227, 227A, 236, and 318 to conform; confirms Executive
Order 2016-849.

CY.

HB 395
AN ACT relating to the reorganization of the Finance and Administration
Cabinet. Creates new sections of KRS Chapter 42 to establish the
Division of Special Investigations within the Office of Inspector General,
and establish the duties of the Office of Legislative and Intergovernmental
Affairs; amends KRS 12.020 and 42.0145 to establish the Office of
Inspector General and the Office of Legislative and Intergovernmental
Affairs within the Office of the Secretary of the Finance and
Administration Cabinet, and delete references to the Office of Public
Information; amends KRS 131.020 to create within the Department of
Revenue, the Office of Tax Policy and Regulation and the Division of
Protest Resolution, the heads of which shall report directly to the
commissioner, and abolish the Division of Protest Resolution within the
Office of Processing and Enforcement; confirms Executive Order 2016602.
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CZ.

HB 396
AN ACT relating to the Kentucky State Police and declaring an
emergency. Amends KRS 15A.197 to include the Kentucky State Police
Foundation; amends KRS 16.040 to remove the age cap, provide
additional criteria for the appointment of police officers by administrative
regulation, and prohibit persons appointed as officers who meet the high
school diploma or General Education Development requirement from
being given a duty assignment until they have sixty hours of credit, or an
associate degree, from an accredited college or university; amends KRS
16.052 to provide that salary increases based on promotion to a higher
rank begin on the first day of promotion; amends KRS 16.080 to allow the
commissioner to promulgate administrative regulations setting out an
ethics code for officers of the department and individuals employed as a
Trooper R Class or CVE R Class; EMERGENCY.

DA.

HB 403
AN ACT relating to the Kentucky Horse Park. Repeals, reenacts, and
amends KRS 148.260 to abolish, reestablish, and reorganize the
Kentucky Horse Park Commission, change the number of members on
the commission, redistribute membership among different interests, and
permit Governor to designate one member as vice chairman; confirms
Executive order 2016-281; authorizes administrative regulations for
operation, parking, and removal of vehicles from Kentucky Horse Park
grounds.

DB.

HB 404
AN ACT relating to commercial parcel delivery. Creates a new section of
KRS Chapter 189 to allow commercial delivery personnel to use golf
carts, low-speed vehicles, and utility vehicles for delivery of express mail
and packages in residential areas, define "commercial delivery
personnel," "local government," "residential area," and "utility vehicle,"
outline use provisions, outline vehicle requirements, allow vehicles
operating under this section to pull a trailer, allow a local government to
specify by ordinance each roadway that is prohibited for use by vehicles
operating under this section and the time period during which commercial
delivery personnel may operate, prohibit a local ordinance adopted under
this section from assessing fees or setting vehicle equipment
requirements, require a commercial delivery service to give at least a
sixty-day notice to a local government prior to the operation of vehicles
under this section on roadways under the local government's jurisdiction,
exempt local governments that have adopted an ordinance under KRS
189.286 from the notification requirements of this section, allow the
Transportation Cabinet to promulgate administrative regulations to
implement these provisions, and require commercial delivery personnel to
comply with administrative regulations promulgated by the Transportation
Cabinet.
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DC.

HB 410
AN ACT relating to operator's licenses and personal identification cards
and making an appropriation therefor. Amends KRS 186.410 to specify
that the Transportation Cabinet is the issuing agency for operator's
licenses and personal identification cards, allow applications through
alternative technology, including KYTC mobile units, establish a base
renewal period of eight years for operator's licenses and personal ID
cards, and require drivers under eighteen who apply for an instruction
permit to enroll in a driver education course; repeals and reenacts KRS
186.412 to set forth the application process for citizens and permanent
residents to apply for operator's licenses and instruction permits, identify
the information required in the application process, require electronic
scanning of supporting documents used in the application process, and
provide exceptions for applicants for non-enhanced documents; creates a
new section of KRS 186.400 to 186.640 to set forth the application
process for immigrants who can show proof of legal presence to apply for
operator's licenses and instruction permits, require that immigrants
applying for an operator's license apply with the Transportation Cabinet
instead of the circuit clerk, require verification through the SAVE alien
verification system, require an immigrant with a change in status to
update information with the Transportation Cabinet within ten days, state
that licenses issued under this section are good for the length of time a
person's visa is valid or eight years, whichever is shorter, and specify that
if an immigrant does not have a date certain on his or her immigration
status, the license issued will be valid for one year; creates a new section
of KRS 186.400 to 186.640 to set forth the application procedures for
citizens and permanent residents to apply for personal identification
cards; creates a new section of KRS 186.400 to 186.640 to set forth the
application procedures for immigrants who can show proof of legal
presence to apply for personal identification cards, with similar limitations
and restrictions as for operator's licenses; creates a new section of KRS
186.400 to 186.640 to establish the form and composition of operator's
licenses and personal identification cards, including the requirements for
photographs taken, allow the wearing of religious headdresses that do not
obscure the face in the picture, require name changes through marriage,
divorce, or other name changes to conform to an applicant's name on file
with the Social Security Administration, and allow photoless IDs for
individuals with religious objections; creates a new section of KRS
186.400 to 186.640 to establish procedures and fees for the child ID
program; creates a new section of KRS 186.400 to 186.640 to establish
procedures for the issuance of personal identification cards or operator's
licenses to inmates being released from state and federal correctional
institutions and individuals on probation and parole; creates a new section
of KRS 186.400 to 186.640 to allow renewal by mail for active duty
members of the military stationed outside the Commonwealth, their
spouses and dependents, allow a ninety-day extension for active duty
military members, their spouses and dependents returning home to renew
their licenses, and set forth procedures and requirements for the issuance
of a "veteran" notation on an operator's license or personal ID card;
creates a new section of KRS 186.400 to 186.640 to require the
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Transportation Cabinet to develop a system of voluntary enhanced
secure licenses and personal ID cards, identify features of the system,
give all applicants, including individuals coming into Kentucky from
another state, the option to apply for an enhanced secure identity
document, allow current holders of non-enhanced secure identity
documents the option to apply for an enhanced secure identity document,
allow individuals ineligible under federal standards for an enhanced
secure identity document to apply for a non-enhanced secure identity
document, set same fees for both enhanced secure and non-enhanced
secure identity documents, clarify that electronic connectivity with
agencies or organizations must be limited to the minimum amount of data
necessary to verify data presented by the applicant, process the
application, and produce and distribute the identity documents, and limit
data-sharing as required under the federal Driver's Privacy Protection Act,
and require the KYTC to promulgate administrative regulations to set
standards for the voluntary enhanced secure identity document system;
creates a new section of KRS 186.400 to 186.640 to set forth the
documents required to apply for an enhanced secure identity document;
amends KRS 186.401 to redefine "driver's license" and define "operator's
license;" amends KRS 186.4101 to allow the Transportation Cabinet,
within the first four years of the effective date of the Act, to issue identity
documents with terms of both four and eight years in order to
accommodate the transition to an eight-year issuance period; amends
KRS 186.4125 to require a certified copy of a birth certificate, valid U.S.
Passport, or permanent residency card to apply for a voluntary enhanced
secure identity document, retain existing language allowing the use of an
original hospital birth certificate for a non-enhanced secure identity
document, and require the KYTC to apply to DHS for a waiver for an
exception to allow hospital birth certificates to be used for voluntary
enhanced secure identity documents; amends KRS 186.442 to clarify
procedures for the issuance of a restricted "Kentucky Only" operator's
license; repeals and reenacts KRS 186.531 to set fees for instruction
permits, operator's licenses, and personal identification cards, set forth
the distribution of fees, specify that the fees for a four-year license issued
within the first four years after the effective date of the Act shall be 50
percent of the fee listed, with all distributions subsequently reduced by 50
percent, specify that fees for identity documents applied for using
alternative technology shall be distributed in the same manner as identity
documents applied for with the circuit clerk, set forth procedures for
voluntary donations to promote organ donation, establish donation levels
of $2 for an eight-year document and $1 for a document with a term of
less than eight years, require donations to be forwarded to the Kentucky
Circuit Court Clerks' Trust for Life and appropriate funds to promote an
organ donation program, clarify that a person who wishes to rescind a
declaration of making an anatomical gift should contact the Trust for Life
rather than the person's circuit clerk, establish a $30 application fee for
operator's licenses and personal identification cards for applicants that
are not U.S. citizens or permanent residents or who are obtaining
photoless license or ID card, create a new section of KRS Chapter 27A to
establish the circuit court clerk salary account, set forth streams of
income including a portion of fees under Sections 21 and 24 of the Act,
1-149

and appropriate money in the fund to hire additional deputy circuit clerks
and provide salary adjustments to deputy circuit clerks; creates a new
section of KRS Chapter 174 to establish the KYTC photo license account,
set forth stream of income, including a portion of the fees under Section
21 of this Act, and appropriate moneys in the fund for the purpose of
verifying, creating, and distributing enhanced secure identity documents;
amends KRS 186.540 to clarify that fees for corrected licenses be set as
provided in Section 21 of the Act, and require the Transportation Cabinet
to issue a corrected license free of charge to an individual who is mailed
an identity document that contains an error; repeals, reenacts, and
renumbers KRS 186. 6401 as KRS 186.635 to conform and to bring the
section into the statutory range dealing with operator's licenses; amends
KRS 281A.170 to require that a commercial driver's license contain a
denotation that the license either does or does not comply with the
requirements of federal law and can be used for federal identification
purposes, and set an eight-year term for CDLs; amends KRS 281A.120 to
clarify that only citizens and permanent residents of the United States are
eligible to receive a CDL; amends KRS 281A.150 to set forth the fees
established by the Transportation Cabinet for application and issuance of
CDLs and eliminate outdated references; amend KRS 186.010 to define
"identity document" and "travel ID;" adjusts the effective date so that
Section 10, which requires the establishment for a voluntary enhanced
secure identity document system by the KYTC, will take effect on the
regular effective date for legislation from the 2017 Regular Session, with
other sections of the Act taking effect January 1, 2019; amends KRS
15A.358, 186.4125, 186.430, 186.435, 186.440, 186.450, 186.480,
186.490, 186.520, 186.535, 186.570, 186.579, 189.011, 281A.140, and
281A.160 to conform; repeals KRS 186.495 and 186.5315; effective
January 1, 2019; APPROPRIATION.
DD.

HB 417
AN ACT relating to an individual's right to concealed carry. Amends KRS
237.137 to provide that it is a violation to prevent a person authorized to
concealed carry from doing so on a permitted property and establish
fines; amends 237.110 to establish parameters for organizations which
may train and certify firearms instructors to teach safety courses to
concealed deadly weapons permit applicants; amends KRS 237.122 to
clarify the amount remitted to the department per student; amends
237.138 and 237.132 to remove the requirement that hands-on firearms
cleaning be part of courses.

DE.

HB 443
AN ACT relating to reorganization, making an appropriation therefor, and
declaring an emergency. Establishes KRS Chapter 324B and creates
new sections thereof to grant the Department of Professional Licensing
supervision over the new Real Estate Authority, define terms, including
"real property board," which means the Board of Home Inspectors, Real
Estate Commission, Real Estate Appraisers Board, or Board of
Auctioneers, establish the department, which is managed by a
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commissioner, within the Public Protection Cabinet, create the Kentucky
Real Estate Authority within the Department of Professional Licensing,
appoint an executive director to manage the authority, set out the duties
and powers of the authority and the executive director, authorize the
executive director to approve or disapprove the administrative regulations
and budgets of the real property boards, direct the executive director to
provide government oversight of the real property boards, require the
executive director to automatically hear and issue a final order regarding
any real property board decision that would otherwise be subject to
appeal, make the final order part of a continuous proceeding as if before
a single agency under KRS 13B.120(7), require the executive director to
have at least ten years of prior experience in one of the professions under
the jurisdiction of a real property board, empower the authority to provide
personnel and administrative support for the real property boards, and
permit the authority to hire up to four administrative coordinators to carry
out the administrative functions and day-to-day operations of the real
property boards; repeals, reenacts, and amends KRS 224.10-052 and
224.10-053 as new sections of KRS Chapter 324B to replace the Office of
Occupations and Professions with the Department of Professional
Licensing and direct the department to assume all of the responsibilities
formerly held by the office; repeals and reenacts 198B.704 to establish
the Board of Home Inspectors, set the board at five members and lists the
requirements and circumstances for membership, fix the procedures for
selecting members for the board, determine board privileges and duties,
name circumstances that could lead to removal of a board member, set
reimbursement and compensation limits for board members, and permit
board members and staff to attend and travel to and from board-related or
industry-related meetings and events with the approval of the executive
director; amends KRS 198B.706 to require that home inspections
conform to the standards of practice of the International Association of
Certified Home Inspectors; amends KRS 198B.728, 324.200, 324A.052,
and 330.130 to hear appeals from the executive director's final orders in
the Circuit Court of the county containing the licensee's principal place of
business or the applicant's residence; amends KRS 324.281, 324A.015,
and 330.050 to modify the Real Estate Commission, Real Estate
Appraisers Board, and Board of Auctioneers to mirror the new board
scheme established for the board of Home Inspectors; amends KRS
324.2811 to set the circumstances that could lead to removal of a Real
Estate Commission member; amends KRS 12.020, 12.252, 164.6903,
164.6905, 164.6909, 164.6911, 164.6913, 164.6915, 164.6923,
164.6929, 309.131, 309.329, 309.404, 319B.020, 319B.040, 324A.020,
324A.025, 324A.060, 329A.025, 334.170, 433.900, 433.902, and 433.906
to conform; repeals KRS 324.283; sets initial real property board terms;
forbids the board member expansions from removing the three initial
appointees; allows board members serving on November 30, 2016, to
serve out their terms as nonvoting ex officio members of their boards with
reduced compensation; confirms Executive Order 2016-859, to the extent
not
otherwise
confirmed
or
superseded;
APPROPRIATION;
EMERGENCY.
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DF.

HB 453
AN ACT relating to the Kentucky Claims Commission. Establishes KRS
Chapter 49 for the creation of the Kentucky Claims Commission, reassign
all duties and responsibilities of the Board of Claims, Kentucky Board of
Tax Appeals, and Crime Victims Compensation Board to the Kentucky
Claims Commission by amending various statutes, raise the cap for
negligence claims against the Commonwealth for a single claim from
$200,000 to $250,000 and for multiple claims from $350,000 to $400,000,
raise the threshold from $1,000 to $2,500 for negligence claims that may
be investigated by the commission, raise the threshold from $1,000 to
$2,500 for contested negligence claims that shall receive a hearing, raise
the threshold for appeals of the commission's awards for negligence from
$1,000 to $2,500, and provide that negligence claims less than $250 may
not be brought before the commission; repeals KRS 44.075, 44.080,
131.310, 131.315, 131.320, 131.330, and 346.030; confirms Executive
Order 2016-576.

DG.

HB 469
AN ACT to revise and correct the Kentucky Revised Statutes. Statute
Reviser's bill for the 2017 Regular Session; makes legislative findings and
declarations on the nature and reasons for the statutory changes being
made; amends KRS 311.685 and 343.020 to correct inadvertent drafting
errors in statutory text; amends KRS 134.452, 154.33-510, 243.200, and
402.100 to correct improper in-text statutory references; repeals KRS
158.650, 158.680, 158.685, and 158.710, whose provisions expired in
1996; amends KRS 156.160 and 160.107 to conform.

DH.

HB 471
AN ACT amending the 2016-2018 executive branch biennial budget,
making an appropriation therefor, and declaring an emergency.
Stipulates that from July 1, 2017, through June 30, 2018, for all retirees
under the age of sixty-five who participate in the Kentucky Group Health
Insurance Program through the Kentucky Teachers' Retirement System
(KTRS), the KTRS Board of Trustees shall have the authority to pay the
same dependent subsidy that Executive Branch agencies pay for their
active employees who have similar coverage; directs any unexpended
SEEK funds carried forward into fiscal year 2017-2018 to be used for
pupil transportation and distributed in accordance with KRS 157.370;
under the SEEK budget unit, includes funding mechanism for public
charter schools and includes language relating to public charter school
employees; under the Learning and Results Services budget unit,
amends language relating to the use of local district capital funds;
requires that funds received relating to the Volkswagen Mitigation Trust
Agreement be held in a trust and agency account and not be expended or
appropriated without the express authority of the General Assembly;
appropriates to the Council on Postsecondary Education General Fund
moneys to fully fund veterinary medicine and optometry slots in the
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Contract Spaces Program; includes leases for the University of Kentucky
and the University of Louisville; APPROPRIATION; EMERGENCY.
DI.

HB 473
AN ACT relating to unemployment insurance. Amends KRS 341.070 to
clarify who is a subject employer; amends KRS 341.191 to set forth
requirements regarding the disclosure of information and records;
amends 341.540 to set forth requirements for successor employers;
amends KRS 341.614 to require that delinquent surcharge and interest
collected after July 31, 2017, be deposited into the penalty and interest
account; amends KRS 341.990 to conform.

DJ.

HB 482
AN ACT amending the 2016-2018 executive branch biennial budget,
making an appropriation therefor, and declaring an emergency.
Appropriates to Economic Development $641,000 in General Fund
moneys for new debt service to support new bonds for the Kentucky
Economic Development Finance Authority Loan Pool; establishes the
Office of Employment Training Building Proceeds Fund; directs up to
$3,500,000 of proceeds from the disposal of state-owned real property
operated by the Office of Employment and Training to be retained and
credited to the Office of Employment Training Building Proceeds Fund;
increases fiscal year 2017-2018 authorization of Bond Funds for the
Kentucky Economic Development Finance Authority Loan Pool from
$7,000,000 to $22,000,000 and inserts language relating to the source of
funds; APPROPRIATION; EMERGENCY.

DK.

HB 484
AN ACT relating to sponsorships. Creates a new section of KRS Chapter
45A to define terms relating to sponsorships; creates a new section of
KRS Chapter 45A to specify the conditions under which a governmental
body is authorized to bestow commemorations, memorials, and naming
rights, the process for awarding sponsorships, and the use of prohibited
sources, but prohibits naming rights for state parks, cemeteries, historical
memorials, battlefields, state institutions of higher education, historical
landmarks, the Capitol, the Capitol Annex, lakes, and rivers; amends KRS
11A.010 to eliminate the waiver of a registration fee for a presenter at a
conference or training related to sponsorship acquisition from the
definition of "gift;" amends KRS 11A.045 to exclude activities involving
sponsorships and honoraria and individuals traveling on their own while
involved in activities relating to sponsorships and honoraria from the gift
restrictions; amends KRS 11A.055 to exclude tourism promotion from the
prohibitions on fund raising by state agencies, and excludes nonprofit
organizations affiliated with the cabinet from the provisions of the chapter;
amends KRS 45A.045 to allow sponsorships to be granted by
noncompetitive negotiation under certain conditions; amends KRS
45A.810 to conform.
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DL.

HB 492
AN ACT relating to temporary custody orders. Amends KRS 403.280 to
allow a court to adopt a temporary custody agreement as the temporary
custody order of the court if the plan presented is mutually agreed upon
and adequately provides for the welfare of the child and creates a
rebuttable presumption that there shall be temporary joint custody and
equal parenting time.

DM.

HB 498
AN ACT relating to the United States Department of Veterans Affairs.
Amends various statutes to update existing United States Veterans
Administration references to the United States Department of Veterans
Affairs.

DN.

HB 502
AN ACT relating to the administration of justice and declaring an
emergency. Amends KRS 23A.045 to add the Sixth Judicial Circuit to the
circuits that have three circuit judges, allowing for a Family Court judge in
that circuit; amends KRS 23A.040 to conform; retroactive to April 16,
2016; EMERGENCY.

DO.

HB 520
AN ACT relating to charter schools. Creates new sections of KRS
Chapter 160 to describe the intent of the General Assembly and the
purposes of authorizing public charter schools, establish a public charter
school project and identifies public charter school authorizers, define
terms, describe the characteristics and the requirements of a public
charter school, identify the requirements and the components of a public
charter school application, describe the responsibilities of public charter
school authorizers, describe public charter school renewal and revocation
processes, identify the components of a public charter school annual
report, require use of specific systems to report student data and financial
data, identify the requirements for student enrollment, and identify the
process to convert an existing public school into a conversion public
charter school; creates a new section of KRS Chapter 161 to require
certified and classified employees of a public charter school to participate
in and make required contributions to the appropriate state-sponsored
retirement system, and clarify collective bargaining rights for public
charter school employees.

DP.

HB 522
AN ACT relating to state agency children. Creates a new section of KRS
Chapter 158 to allow a state agency child who is at least seventeen years
old to seek a high school equivalency diploma.
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DQ.

HB 524
AN ACT relating to crimes and punishments. Amends KRS 17.500 to
include promoting human trafficking involving commercial sexual activity
as a criminal offense against a minor if the victim is under eighteen;
amends KRS 156.095 to require public schools to display the National
Human Trafficking Reporting Hotline; amends KRS 176.415 to require the
Department of Highways to post the hotline number of the National
Human Trafficking Resource Center in all rest areas; amends KRS
500.080 to add specific injuries to a child under twelve to the definition of
"serious physical injury" as used throughout the Kentucky Penal Code.

DR.

HB 540
AN ACT relating to aviation safety. Creates an new section of KRS
Chapter 183 to allow commercial airports to prepare unmanned aircraft
facility maps, require the map to be filed with the secretary of the airport
board and published on the airport's Website, require consultation in
developing the map with the FAA control tower at an airport, if one exists,
and restrict the scope of a map to approach surface areas defined by
federal regulations, mandate that any such map restricting the operation
of unmanned aircraft published by the FAA shall be the unmanned aircraft
facility map for that airport; creates an new section of KRS Chapter 183 to
prohibit the operator of an unmanned aircraft or the operator's supervisor
from operating or allowing the operation of an unmanned aircraft in a
reckless manner or a manner that would cause an incursion, exempt
unmanned aircraft operated from commercial purposes in accordance
with FAA regulations; amends KRS 189.011 to define the terms
"commercial airport," "operate," "operator," "unmanned aircraft," and
"unmanned aircraft facility map;" amends KRS 183.990 to provide
penalties.

DS.

HCR 48
Urges the United States Food and Drug Administration to withdraw its
proposed standard for NNN levels on ingredients and constituents in
smokeless tobacco products.

DT.

HCR 59
Designates April 6, 2017, as the World War One Centennial Day
throughout the Commonwealth of Kentucky.

DU.

HCR 90
Urges Congress to designate the southern portion of the Edward T.
Breathitt Pennyrile Parkway as Interstate 169.
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DV.

HJR 56
Directs the Kentucky Division of Water to conduct a study identifying
privately owned and operated small wastewater treatment plants in the
state, as well as providing certain data relating to the plants, to devise a
practical emergency intervention method to respond to plant failures, and
to suggest any legislative changes that are necessary to prevent failures
or abandonment of these plants and ensure continuity of service to the
plants' customers; EMERGENCY.
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BILL INDEX
Long-term care facilities, advertising,
contents - SB 150

Administrative Regulations and Proceedings

Adult Education Program, high school
equivalency diploma - HB 195
Agencies, requirements, expiration or
retention - HB 50
Background
checks, child care providers - HB 374
checks, certain state employees - HB 262
Board of Pharmacy, licensure, fees - HB 364
Charter schools, exemption - HB 520
Commissioner of Department of Financial
Institutions, fees - HB 324
Council on Postsecondary Education,
comprehensive funding model - SB 153
Energy and Environment Cabinet, nuclear
power facility, regulation review - SB 11
Finance and Administration Cabinet,
service-disabled veteran-owned
businesses, state purchasing - HB 161
Health and Family Services Cabinet,
controlled substances, Schedule I,
scheduling - HB 158
Kentucky
Board of Education, charter schools,
evaluation - HB 520
Board of Education, Bible literacy - HB 128
Board of Licensure for Recreational
Therapy, establishment - SB 219
Board of Optometric Examiners, license
renewal fee, establishment - HB 239
Higher Education Assistance Authority,
KEES scholarships, apprenticeships,
authorization - HB 206
Law Enforcement Council, peace officer
training, equivalency standards - SB 197
National Guard and Reserve component
members, death benefits - SB 81; HB 268
Police officer, appointment – HB 396
Real property occupational boards,
executive director review – HB 443
Retirement Systems, creditable
compensation growth, limitation - SB 104
State Police, vehicle accident report, form HB 215
Transportation
Cabinet, military surplus vehicle, titling and
modification - SB 176
Cabinet, Travel ID identity documents - HB
410
Vital Statistics, abortions, reports - SB 5

Advisory Boards, Commissions, and
Committees

Advisory Council to Kentucky Children's
Health Program, abolishment - HB 276
Genetic Counselors Advisory Committee,
creation - SB 146
Kentucky
Auto and Truck Recyclers Licensing
Advisory Board, abolishment - HB 276
Labor-Management Advisory Council,
abolishment - HB 276
Workers' Compensation Advisory Council,
abolishment - HB 276
My Old Kentucky Home Advisory
Commission, abolishment - HB 276
Sexual Assault Response Team Advisory
Committee, establishment - HB 276
State Advisory Committee for Educational
Improvement, abolishment - HB 276
Statewide Trauma System Advisory
Committee, change to - HB 276
Underground Railroad Advisory Council,
abolishment - HB 276
Aeronautics and Aviation

Airports, unmanned aircraft facility maps,
development - HB 540
Unmanned aircraft, operation near airports,
restrictions - HB 540
Aged Persons and Aging

Absentee voting, mail and in-person,
process – HB 319
Lay caregiver, designation - SB 129
Long-term care facilities, advertising,
contents - SB 150
Medicaid eligibility, property, fair market
value - HB 314
Minority report on elderly, delete - HB 276
Ombudsman report - HB 276
Agriculture

Agritourism
activity, venues – HB 360
building, building code, exemption – HB
360
Animal feed, transportation, weight tolerance

Advertising
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- HB 174
Equine cruelty, restitution, custody - HB 200
Food donations, civil and criminal immunity,
protections - HB 237
Industrial hemp research program,
requirements - SB 218
Kentucky Agriculture Resources
Development Authority, abolishment - HB
276
Livestock, definition - SB 139
Nondivisible load, definition - HB 265
Smokeless tobacco ingredient, regulation,
urge halt – HCR 48
State Fair Board, reorganization, Executive
Order 2016-730 - SB 140
Timber trespass, farmland owners, limited
exemption from treble damages – SB 38
Transportation, weight tolerance, products HB 174, HB 184

Dogs, ownership - HB 112
Equine cruelty, restitution, custody - HB 200
Livestock, definition - SB 139
Appropriations

Assisted outpatient treatment - SB 91
Circuit
Clerks Trust for Life, voluntary donations
with licenses, appropriation - HB 410
court clerk salary account, establishment HB 410
Claims against the Commonwealth,
appropriation - HB 274
Industrial Hemp Research Pilot Program
Fund, creation - SB 218
Juvenile Justice, state property, sale,
proceeds - SB 173
Kentucky Board of Licensure for
Recreational Therapy, establish - SB 219
Kentucky Coal Fields Endowment Authority,
creation - HB 156
Kentucky Mountain Regional Recreation
Authority, creation - HB 156
KYTC photo license account, establishment
- HB 410
Postsecondary Education Performance
Fund, establishment - SB 153
State/Executive Branch Budget, amendment
- HB 471, HB 482

Alcoholic Beverages

Distilled spirits, fairs, sale - HB 100
DUI death, shock probation, prohibition - HB
222
Local option election, petition,
requirements – HB 319
Manufacture and sale, omnibus changes HB 183
Sheriff, inspections and reporting, certain
public places - HB 26

Arbitration

Alcoholism

Medical review panel, health care provider
litigation, utilization - SB 4

DUI death, shock probation, prohibition - HB
222

Architects

Amusements and Recreation

Architectural Barriers Advisory Committee,
abolishment - HB 276

Agritourism
activity, venues – HB 360
building, building code, exemption – HB
360
Boxing and wrestling events, safety and
licensure - HB 366
Fairs and festivals, distilled spirits sales at HB 100
Sheriff, inspections and reporting, certain
public places - HB 26
Youth camp, background checks,
requirement - SB 236

Archives and Records

Autopsy images and recordings, public
records, exemption - HB 67
Kentucky
Bicentennial Commission, abolishment HB 276
Capitol Centennial Commission,
abolishment - HB 276
Historical Events Celebration Commission,
abolishment - HB 276
Natural History Museum, abolishment - HB
276
War of 1812 Bicentennial Commission,

Animals, Livestock, and Poultry

Assault on a service animal, first degree,
elements - HB 93
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2016-859, 2016-881 – HB 443

abolishment - HB 276
Underground Railroad Advisory Council,
abolishment - HB 276

Auditor of Public Accounts

Area development districts, audits - HB 189

Area Development Districts

Board members and staff, compliance
standards - HB 189

Background Checks

Child care providers, requirement - HB 374
State employees, requirement - HB 262

Arts and Crafts

Reorganization, Kentucky Arts Council,
Executive Order 2016-824 - HB 390

Bail and Pretrial Release

Court costs and fines, inability to pay - SB
120

Associations

Business entities, omnibus - SB 235

Banks and Financial Institutions

Athletics

Blue Sky laws, willful violation - HB 329
Depository institutions, third-party service
providers, regulation - HB 324

Student athletes, concussion protocol – HB
241

Barbers and Cosmetologists

Attorney General

Cosmetologists, hours of education,
requirements - HB 271

Autopsy images and recordings, public
records, exemption - HB 67
Consolidated local governments,
incompatible offices, consultation - SB 222

Boards and Commissions

Attorney, Commonwealth's

Advisory Council to the Kentucky Children's
Health Insurance Program, abolishment HB 276
Alcoholic Beverage Control Board, omnibus
changes - HB 183
Board of Education, membership - HB 277
Boxing and Wrestling Commission, creation
- HB 366
Child Support Enforcement Commission,
abolishment - HB 276
Commission on Proprietary Education,
surety bonds - HB 238
Consolidated local governments,
appointments - SB 222
Council
for Families and Children, abolishment HB 276
on Domestic Violence and Sexual Assault,
abolishment - HB 276
Health Economics Control Commission,
abolishment - HB 276
Kentucky
Agriculture Resources Development
Authority, abolishment - HB 276
Auto and Truck Recyclers Licensing

Autopsy images and recordings, public
records, exemption - HB 67
Controlled substances monitoring - HB 314
Attorney, County

Autopsy images and recordings, public
records, exemption - HB 67
Attorneys

Autopsy images and recordings, public
records, exemption - HB 67
Best in Law program, termination, June 30,
2018 - HB 312
Civil actions, sex crimes, statute of
limitations - SB 224
Medical review panel, health care provider
litigation, utilization - SB 4
Auctioneers

Board of Auctioneers, Executive Orders
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Advisory Board, abolishment - HB 276
Bicentennial Commission, abolishment HB 276
Board of Family Health Care Providers,
abolishment - HB 276
Board of Licensure for Recreational
Therapy, establishment - SB 219
Board of Optometric Examiners, license
renewal fee, establishment - HB 239
Capitol Centennial Commission,
abolishment - HB 276
Cardiovascular Disease Initiative,
abolishment - HB 276
Community and Technical College System
board, membership - SB 107
Department of Housing, Buildings and
Construction, reorganization, Executive
Order 2016-849 - HB 394
Diabetes Research Board, abolishment HB 276
e-Health Network Board, abolishment - HB
276
Executive Branch Ethics, lobbyist,
registration, fee - HB 387
Executive Branch Ethics, preliminary
investigation, records - HB 387
Health Care Infrastructure Authority,
abolishment - HB 276
Historical Events Celebration Commission,
abolishment - HB 276
Horse Park Commission, reestablish - HB
403
Horse Racing Commission, reorganization
- SB 165
Innovation Commission, abolishment - HB
276
Labor-Management Advisory Council,
abolishment - HB 276
National Guard and Reserve Employers'
Council, abolishment - HB 276
Natural History Museum Board of
Directors, abolishment - HB 276
War of 1812 Bicentennial Commission,
abolishment - HB 276
Workers' Compensation Advisory Council,
abolishment - HB 276
Long-Term Care Coordinating Council,
abolishment - HB 276
Medical imaging and radiation therapy, outof-state practitioners, licensure
requirements - SB 116
Mining Board, Environmental Quality
Commission, dissolution - SB 249
My Old Kentucky Home Advisory
Commission, abolishment - HB 276
Offender employment and licensure,

requirements - SB 120
Physical therapy board, interstate compact HB 227
Public Officials Compensation Commission,
abolishment - HB 276
Real property occupational boards,
reorganization, Executive Orders 2016859, 2016-881 – HB 443
Southern Coal Growth Policies Board,
abolishment - HB 276
State Board of Medical Licensure, genetic
counselors, licensing - SB 146
State Fair Board, reorganization, Executive
Order 2016-730 - SB 140
Underground Railroad Advisory Council,
abolishment - HB 276
University boards, membership - SB 107
University of Louisville Board of Trustees,
reorganization - SB 12
Bonds, Public

Tax increment financing, pilot program,
extension, requirements – HB 330
Bonds of Surety

Commission on Proprietary Education,
surety bonds - HB 238
Budget and Financial Administration

Abortion services, establishment of payment
restrictions and priorities - SB 8
Bowling Green Veterans Center, bond funds
- HB 13
Claims against the Commonwealth,
appropriation - HB 274
Family Court, three circuit judges, Sixth
Judicial Circuit - HB 502
Postsecondary performance funds,
distribution - SB 153
State/Executive Branch Budget, amendment
- HB 471, HB 482
Tax increment financing, pilot program,
extension – HB 330
Campaign Finance

Contribution limits, increase - SB 75
Contributions from certain committees,
aggregate limits, deletion - SB 75
Reporting, single threshold, establishment SB 75
State executive committees, building fund
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accounts - SB 75

application, signature - HB 192
Placement, fictive kin, eligibility - HB 180
Protective order, tenant protection – HB 309
Schools, abuse or neglect, custody, notice HB 33
Schools, religious and political expression
and assembly - SB 17
Sex offenders, publicly owned playground,
restrictions - HB 38
Sexual Assault Response Team Advisory
Committee, establishment - HB 276
State Advisory Committee for Educational
Improvement, abolishment - HB 276
Status of children report, delete - HB 276
Temporary custody orders, joint custody,
presumption - HB 492
Tuition waiver for foster children report,
delete - HB 276
Ward, credit security freeze - SB 19
Youth camp, background checks,
requirement - SB 236

Cemeteries and Burials

Decedents, arrangements, authorized
designees - HB 208
Charitable Organizations and Institutions

Civil and criminal immunity, protections, food
donations - HB 237
Overtime and minimum wage, exemption,
clarification - HB 255
Children and Minors

Abortion, fetal development, 20 weeks,
prohibition - SB 5
Abuse and neglect records, background
check - SB 236
Advisory Council to the Kentucky Children's
Health Insurance Program, abolishment HB 276
Background checks, child care providers HB 374
Charter school, enrollment - HB 520
Child
Care program reports, delete - HB 276
ID program, fees - HB 410
Protective Service visits, unannounced HB 253
Support Enforcement Commission,
abolishment - HB 276
Commission for Children with Special Health
Care Needs, membership - HB 276
Controlled substances monitoring - HB 314
Council
for Families and Children, abolishment HB 276
on Domestic Violence and Sexual Assault,
abolishment - HB 276
Credit security freeze, minors under 16
years - SB 19
Education employment, background check SB 236
High school, equivalency diploma, state
agency children over 17 - HB 522
High school students, civics test, graduation
requirement - SB 159
Immunizations, pharmacist administration SB 101
Juvenile records, expungement - SB 195
Kentucky Penal Code, serious physical
injury, definition – HB 524
Minor, motor vehicle, operator's license,

Circuit Clerks

Circuit court clerk salary account,
establishment - HB 410
Drug conviction data, KASPER electronic
monitoring system - SB 32
Operator's licenses and personal ID cards,
application process - HB 410
Sheriff, inspections and reporting, certain
public places - HB 26
Trust for Life, voluntary donations with
licenses, appropriation - HB 410
Cities

Code
enforcement, joint boards - HB 318
enforcement, notices - HB 318
Kentucky Division of Water, small private
sewer treatment plants, study - HJR 56
Land bank authorities, liens and blighted
properties, disposition - HB 318
Peace officer training, out-of-state service or
training, equivalency standards - SB 197
Planning and zoning, appeal, bond - HB 72
Police, employment contracts, training
reimbursement - HB 337
Sex offenders, publicly owned playground,
restrictions - HB 38
Solid
waste management facilities, counties
containing a consolidated local
government - HB 246
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waste management services, provider
displacement, requirements - HB 119
Waste management district, cities' waste
stream composition, fee prohibition - HB
246

Claims against the Commonwealth,
appropriation - HB 274
Kentucky Claims Commission, creation of HB 453

Civil Actions

Coal

Abortion, fetal development, 20 weeks,
prohibition - SB 5
Consumer protection, roofers, actions
against - SB 128
Dogs, ownership - HB 112
Judgments, interest rate - HB 223
Landlords, lease termination, protective
orders, responsibilities – HB 309
Medical
review panel, health care provider litigation,
utilization - SB 4
review panels, complaints, review - SB 4
Planning and zoning, appeal, bond - HB 72
Sex crimes, statute of limitations for - SB
224
Timber theft, treble damages, state of mind
or mistake immaterial, exemptions - SB 38

Areas overlying, permitting requirement,
removal - HB 234
Intention to mine coal, public notice, permit
area - HB 234
Mines, safety analysis visits - HB 384
Mining Board, dissolution - SB 249
Underground coal mines, full electrical
inspections, reduction - HB 384
Collective Bargaining

Labor
organization, mandatory membership or
financial support, prohibition - HB 1
organization, deductions of membership
dues without consent, prohibition - HB 1
Commendations and Recognitions

Civil Procedure

World War One Centennial Day, designation
- HCR 59

Abortion, fetal development, 20 weeks,
prohibition - SB 5
Appeal, bond, planning and zoning - HB 72
Health savings account, garnishment,
execution, attachment, distress, or fee bill,
exemption - SB 62
Judgments, interest rate - HB 223
Medical
review panel, health care provider litigation
- SB 4
review panels, complaints, review - SB 4
Protective orders, tenant protections – HB
309
Statute of limitations, sex crimes, civil
actions - SB 224

Commerce

Commercial delivery, alternative vehicles,
roadway operation - HB 404
Motor vehicle dealers, disclosure of accident
damage, sale - HB 294
Service-disabled veteran-owned
businesses, state purchasing - HB 161
Transportation, weight tolerance, agricultural
products - HB 174
Committees

Architectural Barriers Advisory Committee,
abolishment - HB 276
Personnel Steering Committee, abolishment
- HB 276
Sexual Assault Response Team Advisory
Committee, establishment - HB 276
State Advisory Committee for Educational
Improvement, abolishment - HB 276

Civil Rights

Abortion,
fetal development, 20 weeks, prohibition SB 5
ultrasound requirement - HB 2
Hate crime, peace officer or emergency
medical services personnel, inclusion - HB
14

Communications
Claims
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Kentucky
Communications Network Authority,
creation - HB 343
e-Health Network Board, abolishment - HB
276
Innovation Commission, abolishment - HB
276
Public Service Commission, telephone
exchange regulation, removal - SB 10

Clinard, Karl D., Fish and Wildlife Resources
Commission, confirm - SR 215
Colyer, Rachel E., Education Professional
Standards Board, confirm - SR 208
Cook, Betty Barnes, Governor's
Postsecondary Education Nominating
Committee, confirm - SR 280
Cromer, Brian Alan, University of Louisville
Board of Trustees, confirm - SR 237
Cundiff, Ben Lovell, Kentucky Board of
Education, confirm - SR 285
Donan, William David, Mine Safety Review
Commission, confirm - SR 233
Dye, Brent Edward, Administrative Law
Judge, Department of Workers' Claims,
confirm - SR 195
Fishback, Ashley Rebecca, Education
Professional Standards Board, confirm SR 210
Frazier, Sandra Anne, University of
Louisville Board of Trustees, confirm - SR
241
Gesenhues, Casey Michelle, Education
Professional Standards Board, confirm SR 206
Gimmel, Jr., Richard F., Kentucky Board of
Education, confirm - SR 287
Graham, David M., Education Professional
Standards Board, confirm - SR 188
Griffith, Beverly Hucheson, Personnel
Board, confirm - SR 219
Grissom, J. David, University of Louisville
Board of Trustees, confirm - SR 243
Haines, Mark O., Personnel Board, confirm SR 192
Hajjar, Christina Ditty, Administrative Law
Judge, Department of Workers' Claims,
confirm - SR 197
Henderson, Patrick M., Agricultural
Development Board, confirm - SR 193
Horn, Paul B., Fish and Wildlife Resources
Commission, confirm - SR 213
Houchens, Gary Wayne, Kentucky Board of
Education, confirm - SR 274
Hughes, Louis Stewart, Agricultural
Development Board, confirm - SR 186
Johnson, Alesa G., Kentucky Board of
Education, confirm - SR 286
Jones, Gordon F., Agricultural Development
Board, confirm - SR 184
Lively, Gale Fox, Kentucky Housing
Corporation Board of Directors, confirm SR 226
Mahan, James R., Agricultural Development
Board, confirm - SR 194
McCann, Kimberly S., Governor's

Confirmation of Appointments

Adams, Tracy Voils, Education Professional
Standards Board, confirm - SR 202
Akers, Jon Robert, Education Professional
Standards Board, confirm - SR 209
Barker, Ray Anthony, Kentucky Lottery
Corporation Board of Directors, confirm SR 229
Beal, Ronald Cameron, Council on
Postsecondary Education, confirm - SR
275
Bevins, James B., Fish and Wildlife
Resources Commission, confirm - SR 190
Billingsley, Robert Mark, Governor's
Postsecondary Education Nominating
Committee, confirm - SR 189
Black, Bonita Kay, University of Louisville
Board of Trustees, confirm - SR 238
Bolcas, Michael Alan, Parole Board, confirm
- SR 223
Bond, Kevin R., Fish and Wildlife Resources
Commission, confirm - SR 212
Brock, Larry Ray, Parole Board, confirm SR 224
Brandstetter, Benjamin Ernest, Council on
Postsecondary Education, confirm - SR
293
Brunson, Stephen P., Kentucky Housing
Corporation Board of Directors, confirm SR 225
Burke, Jessica Ann, Kentucky Claims
Commission, confirm - SR 279
Burnett, Sarah Lynn, Education Professional
Standards Board, confirm - SR 205
Byrley, William Joseph, Personnel Board,
confirm - SR 218
Carloss, Jr., M.D., Harry Worthington, Fish
and Wildlife Resources Commission,
confirm - SR 211
Carey, Marcus Stephen, Kentucky Claims
Commission, confirm - SR 268
Chandler, Melissa, Parole Board, confirm SR 222
Cicero, Robert J., Public Service
Commission, confirm - SR 221
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Postsecondary Education Nominating
Committee, confirm - SR 216
McCracken, John Hampton, Administrative
Law Judge, Department of Workers'
Claims, confirm - SR 187
Medley, Diane B., University of Louisville
Board of Trustees, confirm - SR 242
Mentzer, Lucas V., Council on
Postsecondary Education, confirm - SR
284, SR 290
Minter, Angela Denise, Governor's
Postsecondary Education Nominating
Committee, confirm - SR 277
Monteiro, Catherine Johstono, Kentucky
Personnel Board, confirm - SR 276
Morgan, R. Daniel, Education Professional
Standards Board, confirm - SR 203
Mudd, Caroline Whitlock, Parole Board,
confirm - SR 191
Neal, Richard Edwin, Administrative Law
Judge, Department of Workers' Claims,
confirm - SR 196
O'Brien III, Thomas, Kentucky Registry of
Election Finance, confirm - SR 232
Orange, Edwin Ray, Governor's
Postsecondary Education Nominating
Committee, confirm - SR 217
Owens, William A., Education Professional
Standards Board, confirm - SR 207
Pedigo, Al William, Agricultural Development
Board, confirm - SR 185
Powers, Sherry Wilson, Education
Professional Standards Board, confirm SR 201
Ramsey, Sandra Kay, Education
Professional Standards Board, confirm SR 200
Ravichandran, Vidya, Council on
Postsecondary Education, confirm - SR
282
Reynolds, Shawn Labray, Council on
Postsecondary Education, confirm - SR
289
Rice-Smith, Monica, Administrative Law
Judge, Department of Workers' Claims,
confirm - SR 198
Rogers, Cynthia D., Kentucky Lottery
Corporation Board of Directors, confirm SR 228
Rogers, James Michael, University of
Louisville Board of Trustees, confirm - SR
235
Sahney, Nitin, University of Louisville Board
of Trustees, confirm - SR 239
Salyer, Thomas Ralph, Education
Professional Standards Board, confirm -

SR 204
Schmitt, Michael J., Public Service
Commission, confirm - SR 220
Schnatter, John Hampton, University of
Louisville Board of Trustees, confirm - SR
240
Schult, William M., Kentucky Lottery
Corporation Board of Directors, confirm SR 230
Seymore, Milton C., Kentucky Board of
Education, confirm - SR 288
Sloan, David Bryan, Mine Safety Review
Commission, confirm - SR 234
Sommer, Mark F., Kentucky Lottery
Corporation Board of Directors, confirm SR 231
Stephens, Janet L., Governor's
Postsecondary Education Nominating
Committee, confirm - SR 278
Storm, Richard Mitchell, Fish and Wildlife
Resources Commission, confirm - SR 214
Summers V, William E., Kentucky Housing
Corporation Board of Directors, confirm SR 227
Wessels, Carlo R., Kentucky Claims
Commission, confirm - SR 281
Williams, Jane Rice, Administrative Law
Judge, Department of Workers' Claims,
confirm - SR 199
Wright, Dr. Ronald Lynn, University of
Louisville Board of Trustees, confirm - SR
236
Wright, Virginia Carol, Council on
Postsecondary Education, confirm - SR
283
Consolidated Local Governments

Land bank authorities, liens and blighted
properties, disposition - HB 318
Mayor and legislative council, powers - SB
222
Waste management district, cities' waste
stream composition, fee prohibition - HB
246
Consumer Affairs

Medical review panel, health care provider
litigation, utilization - SB 4
Protected consumers, credit security freezes
- SB 19
Contracts
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Employment
contracts, police, training reimbursement HB 337
contracts, sheriff deputies, training
reimbursement - HB 337
Leases, protective orders, tenant protections
– HB 309
Nursing staff, veteran nursing homes,
personal service contracts, exemption - HB
311
Rental agreements, protective orders, tenant
protections – HB 309

valuation - HB 284
valuation, appeals - HB 284
Retirement, final compensation, definition SB 126
Sex offenders, publicly owned playground,
restrictions - HB 38
Sheriff, inspections and reporting, certain
public places - HB 26
Solid
waste management facilities, cities in
consolidated local government - HB 246
waste management services, provider
displacement, requirements - HB 119

Cooperatives
Counties, Urban

Business entities, omnibus - SB 235
Land bank authorities, liens and blighted
properties, disposition - HB 318

Coroners

County Clerks

Autopsy images and recordings, public
records, exemption - HB 67

Absentee voting, mail and in-person,
process - HB 319
Consolidated local governments, public
notice - SB 222
Drug conviction data, KASPER electronic
monitoring system - SB 32
Local option election, petition, requirements
– HB 319
Manufactured housing, affidavit of
severance, requirements - HB 270
Military surplus vehicle, titling and
registration - SB 176
Special license plates, Gold Star Sons and
Daughters - SB 122
Speed titles, issuance, time - HB 27

Corporations

Business entities, omnibus - SB 235
Public benefit corporations, establishment HB 35
Corrections and Correctional Facilities, State

Supervision, District Court, request – HB
282
Counties

Board of assessment, appeals - HB 284
Code
enforcement, joint boards - HB 318
enforcement, notices - HB 318
Driver's license fees, county roads, share HB 410
Kentucky Division of Water, small private
sewer treatment plants, study - HJR 56
Kentucky Mountain Regional Recreation
Authority, creation - HB 156
Land bank authorities, liens and blighted
properties, disposition - HB 318
Peace officer training, out-of-state service or
training, equivalency standards - SB 197
Planning and zoning, appeal, bond - HB 72
Police, employment contracts, training
reimbursement - HB 337
Property
valuation administrators, methods of

County Judges/Executive

Kentucky Mountain Regional Recreation
Authority, creation - HB 156
Courts

Child placement, fictive kin, eligibility - HB
180
Civil actions, sex crimes, statute of
limitations - SB 224
Civil and criminal immunity, protections, food
donations - HB 237
Court costs and fines, inability to pay - SB
120
Drug conviction data, KASPER electronic
monitoring system - SB 32
Equine cruelty, restitution, custody - HB 200
Eviction, defense, protective order – HB 309
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Family Court, three circuit judges, Sixth
Judicial Circuit - HB 502
Health savings account, garnishment,
execution, attachment, distress, or fee bill,
exemption - SB 62
Judgments, interest rate - HB 223
Medical review panel, health care provider
litigation, utilization - SB 4
Planning and zoning, appeal, bond - HB 72

HB 309
DUI death, shock probation, prohibition - HB
222
Hate crime, peace officer or emergency
medical services personnel, inclusion - HB
14
Kentucky Claims Commission, creation - HB
453
Kentucky Penal Code, serious physical
injury, definition – HB 524
Protective orders, tenant protections – HB
309
Sex
crimes, civil actions, statute of limitations
for - SB 224
offenders, publicly owned playground,
restrictions - HB 38
Sexual Assault Response Team Advisory
Committee, repeal and reenactment of HB 276
Timber theft, treble damages, state of mind
or mistake immaterial, exemptions - SB 38

Courts, Circuit

Autopsy images and recordings, public
records, exemption - HB 67
Court costs and fines, inability to pay - SB
120
Family Court, three circuit judges, Sixth
Judicial Circuit - HB 502
Sheriff, inspections and reporting, certain
public places - HB 26
Courts, District

Crimes and Punishments

Assisted outpatient treatment, court orders SB 91
Court costs and fines, inability to pay - SB
120

Abortion,
fetal development, 20 weeks, prohibition SB 5
ultrasound requirement - HB 2
Aggravated trafficking, fentanyl, and
derivatives - HB 333
Angel Initiative Program, creation - SB 120
Assault on a service animal, first degree,
elements - HB 93
Concealed carry, off-duty and retired peace
officers, interference, violation – HB 417
Controlled
substances monitoring - HB 314
substances, Schedule I, scheduling - HB
158
Crime Victims Compensation Board,
reorganization - HB 453
Domestic and dating violence, reporting HB 309
Drug conviction data, KASPER electronic
monitoring system - SB 32
DUI death, shock probation, prohibition - HB
222
Education employment, child abuse and
neglect records, background checks - SB
236
Equine cruelty, restitution, custody - HB 200
Hate crime, peace officer or emergency
medical services personnel, inclusion - HB
14
Juvenile records, expungement - SB 195

Courts, Family

Child placement, fictive kin, eligibility - HB
180
Planning and zoning, appeal, bond - HB 72
Sixth Judicial Circuit - HB 502
Temporary custody orders, joint custody,
presumption – HB 492
Courts, Fiscal

Code
enforcement, joint boards - HB 318
enforcement, notices - HB 318
Jailers, detail duties and compensation,
fiscal year - SB 39
Crime Victims

Autopsy images and recordings, public
records, exemption - HB 67
Council on Domestic Violence and Sexual
Assault, abolishment - HB 276
Crime Victims Compensation Board,
reorganization - HB 453
Domestic and dating violence, reporting 1-166

Kentucky Claims Commission, creation - HB
453
Kentucky Penal Code, serious physical
injury, definition - HB 524
Misdemeanor assault in hospital,
warrantless arrest - SB 42
Overweight metal commodities permit,
violation, fines - HB 184
Reentry drug supervision program, creation
- SB 120
Reorganization, Justice and Public Safety
Cabinet, Dept. of Criminal Justice Training,
EO 2016-902 - HB 289
Securities fraud, penalty - HB 329
Sex offender registry, juvenile adjudications
- SB 120
Sex offenders, publicly owned playground,
restrictions - HB 38
Trafficking in controlled substance in first
degree, heroin, fentanyl, derivatives - HB
333
Trafficking in misrepresented controlled
substance, penalty - HB 333
Unmanned aircraft, reckless operation,
penalties - HB 540
Violent offenders, parole - SB 120
Youth camp background checks,
requirement - SB 236

Data Processing

Controlled substances monitoring - HB 314
Drug conviction data, KASPER electronic
monitoring system - SB 32
Deaths

Administrative regulations, death benefits,
National Guard and Reserve members SB 81; HB 268
Autopsy images and recordings, public
records, exemption - HB 67
Decedents, arrangements, authorized
designees - HB 208
World War One Centennial Day, sacrifices
of Kentuckians, recognition - HCR 59
Disabilities and the Disabled

Absentee voting, mail and in-person,
process - HB 319
Assault on a service animal, first degree,
elements, exemption - HB 93
Assisted outpatient treatment, court orders SB 91
Child Support Enforcement Commission,
abolishment - HB 276
Deaf or hard of hearing protection trust fund,
creation - SB 189
Kentucky vehicle registration database, deaf
or hard of hearing, indication - SB 189
Lay caregiver, designation - SB 129
Medicaid eligibility, property, fair market
value - HB 314
Protected persons, credit security freeze SB 19
Service-disabled veteran-owned
businesses, state purchasing - HB 161

Criminal Procedure

Abortion,
fetal development, 20 weeks, prohibition SB 5
ultrasound requirement - HB 2
Controlled substances, Schedule I,
scheduling - HB 158
Court costs and fines, inability to pay – SB
120
Drug conviction data, KASPER electronic
monitoring system - SB 32
DUI death, shock probation, prohibition - HB
222
Hate crime, peace officer or emergency
medical services personnel, inclusion - HB
14
Juvenile records, expungement - SB 195
Misdemeanor assault in hospital,
warrantless arrest - SB 42
Reorganization, Justice and Public Safety
Cabinet, Dept. of Criminal Justice Training,
EO 2016-902 - HB 289
Sex offenders, publicly owned playground,
restrictions - HB 38

Diseases

Dense breast tissue, testing, information HB 78
Diabetes, report, availability - HB 276
Elevated blood levels, report, availability HB 276
Hepatitis C, report, availability - HB 276
Immunizations to children, pharmacist
administration - SB 101
Investigational drugs, biological products, or
devices, terminal patients, use - SB 21
Kentucky
Cardiovascular Disease Initiative,
abolishment - HB 276
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Diabetes Research Board, abolishment HB 276
Tobacco cessation, health benefit coverage
- SB 89

Dispensing, quantities, discretion - SB 205
Drug conviction data, KASPER electronic
monitoring system - SB 32
Fentanyl derivatives, Schedule I - HB 333
Fentanyl or carfentanil, trafficking, penalty HB 333
Health and Family Services Cabinet, drugs,
prescribing patterns - HB 333
Immunizations to children, pharmacist
administration - SB 101
Investigational drugs, biological products, or
devices, terminal patients, use - SB 21
Laetrile, manufacture and sale - HB 276
Lay caregiver, designation - SB 129
Long-term care facilities, physicians,
prescribing authority - HB 333
Medical gas wholesaler, licensure - HB 364
Reentry drug supervision pilot program,
creation – SB 120
Tobacco cessation, health benefit coverage
- SB 89

Distilled Spirits

Alcoholic beverages, omnibus - HB 183
Vintage distilled spirits, definition - HB 100
Dogs

Assault on a service animal, first degree,
elements - HB 93
Ownership, persons qualifying - HB 112
Domestic Relations

Controlled substances monitoring - HB 314
Council on Domestic Violence and Sexual
Assault, abolishment - HB 276
Domestic violence, report, availability - HB
276
Family Court, three circuit judges, Sixth
Judicial Circuit - HB 502
Health and Family Services Cabinet, child
protective service visits, unannounced - HB
253
Protective orders, terminated lease, civil
liability - HB 309
Temporary custody orders, joint custody,
presumption - HB 492
Violence, reporting - HB 309
Youth camp background checks,
requirement - SB 236

Economic Development

Aviation fuel, sales and use tax credit,
expansion - HB 368
Business entities, omnibus - SB 235
Kentucky
Agriculture Resources Development
Authority, abolishment - HB 276
Coal Fields Endowment Authority, creation HB 156
Economic Development Partnership,
executive officers - HB 257
Horse Park Commission, reestablish - HB
403
Innovation Commission, abolishment - HB
276
Mountain Regional Recreation Authority,
creation - HB 156
Livestock, definition - SB 139
Offender employment and licensure,
requirements - SB 120
Prison Industry Enhanced Certification
Program, creation - SB 120, HB 282
Public Private Partnership Board,
reorganization - HB 390
Service-disabled veteran-owned
businesses, state purchasing - HB 161
Southern Growth Policies Agreement, repeal
of - HB 276
Tax increment financing, mixed-use
development, definition, expansion – HB
388
Tourism Development Finance Authority,
reorganization, Executive Order 2016-210 -

Driver Licensing

Immigrants, license and personal ID,
application - HB 410
Photographs, headdresses, restrictions,
elimination - HB 410
Proof of financial responsibility, minimum
property damage liability coverage - SB
114
Voluntary travel ID, eligibility - HB 410
Drugs and Medicines

Angel Initiative Program, creation - SB 120
Controlled
substances monitoring - HB 314
substances, Schedule I, scheduling - HB
158
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HB 390
Work release of inmates, authorization - SB
120

Education, Finance

Best
in Care program, termination, June 30,
2018 - HB 312
in Class program, termination, June 30,
2018 - HB 312
in Law program, termination, June 30,
2018 - HB 312
Dual credit scholarship, eligibility - HB 206
KEES scholarships, apprenticeships,
eligibility - HB 205
Kentucky National Guard members, tuition,
residency - SB 136
Land bank authorities, liens and blighted
properties, school taxes - HB 318
Public postsecondary comprehensive
funding model, creation - SB 153
Teacher scholarship, teaching dual credit,
forgiveness - HB 312

Education, Elementary and Secondary

Academic standards and assessments,
review committees - SB 1
Bible literacy, courses - HB 128
Board of Education, membership - HB 277
Employment, child abuse and neglect
records, background checks - SB 236
Certification of teachers, alternative - SB
117
Charter school, requirements, authorizers HB 520
Child, abuse or neglect, custody, notice - HB
33
Health and Family Services Cabinet, child
protective service visits, unannounced - HB
253
High
School Equivalency Diploma, GED,
replacement - HB 195
school students, civics test, graduation
requirement - SB 159
High school, equivalency diploma, state
agency children over 17 - HB 522
Human trafficking, hotline, posting - HB 524
Industry credential assessments, costs and
graduation requirements - SB 1
Religious and political expression and
assembly in schools - SB 17
Response-to-intervention system, advanced
learners - SB 1
School
district calendar committee, establishment SB 50
employees, certified or classified
personnel, relatives as substitutes - HB
269
Intervention and assistance, progress
requirements - SB 1
State Advisory Committee for Educational
Improvement, abolishment - HB 276
State accountability and assessment
systems, changes - SB 1
Student athletes, concussion protocol - HB
241
Teacher scholarship, teaching dual credit,
forgiveness - HB 312
Variable student instructional year,
establishment - SB 50
Veteran, certification as teacher - SB 117
Writing program, requirements - SB 1

Education, Higher

Certification of teachers, alternative - SB
117
Comprehensive universities, advanced
practice doctoral programs, review - SB
147
Council on Postsecondary Education,
membership - SB 107
Eastern Kentucky University, contract
employees, Department of Criminal Justice
Training, transfer - SB 197
High School Equivalency Testing program,
GED, replacement - HB 195
KEES scholarships, apprenticeships,
eligibility - HB 206
Kentucky National Guard members, tuition,
residency - SB 136
Proprietary education, agents and schools,
surety bonds - HB 238
Public postsecondary comprehensive
funding model, creation - SB 153
Religious and political expression and
assembly - SB 17
State/Executive Branch Budget, amendment
- HB 471
Teacher scholarship, teaching dual credit,
forgiveness - HB 312
University boards, membership - SB 107
University of Louisville Board of Trustees,
reorganization - SB 12
Veteran, certification as teacher - SB 117
Education, Vocational
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requirements - SB 218
Jailers, duties and compensation - SB 39
KEES scholarships, apprenticeships,
authorization - HB 206
Kentucky Economic Development
Partnership, executive officers - HB 257
Kentucky Retirement Systems, actuarial
cost, employers, ceasing participation - HB
351
Labor
organization, mandatory membership or
financial support, prohibition - HB 1
organization, deductions of membership
dues without consent, prohibition - HB 1
Local option election, requirements - HB 319
Medical imaging and radiation therapy, outof-state practitioners, licensure
requirements - SB 116
Nondivisible load, definition - HB 265
Police officer, appointment – HB 396
Prevailing wage, repeal - HB 3
Property
valuation administrators, methods of
valuation - HB 284
valuation, appeals - HB 284
Proprietary education commission, surety
bonds - HB 238
Protection of wages, labor organization and
political activities - SB 6
Public postsecondary comprehensive
funding model, creation - SB 153
Real property occupational boards,
reorganization, Executive Orders 2016859, 2016-881 - HB 443
Retirement, legislator account information,
disclosure - SB 3
Retirement Systems, creditable
compensation growth, limitation - SB 104
Solid waste management facilities, cities in
consolidated local government - HB 246
State-administered retirement systems,
transparency - SB 2
State/Executive Branch Budget, amendment
- HB 471, HB 482
Tax increment financing, pilot program,
extension – HB 330
University boards, membership - SB 107

Cosmetologists, hours of education,
requirements - HB 271
High School Equivalency Diploma, GED,
replacement - HB 195
Recreational therapists, licensing - SB 219
Effective Dates, Delayed

Area development districts, audits, July 1,
2018 - HB 189
Distilled spirits, effective January 1, 2018 HB 100
Employment, child abuse and neglect
records, background checks, July 1, 2018 SB 236
Nurse Licensure Compact, December 31,
2018, or upon adoption by 26 states - HB
304
Proof of financial responsibility, minimum
property damage liability coverage,
January 1, 2018 - SB 114
Protected consumers, credit security
freezes, January 1, 2018 - SB 19
Risk retention group or reciprocal insurer,
January 1, 2018 - HB 207
Special license plates, Gold Star Sons and
Daughters, January 1, 2018 - SB 122
Travel ID, identity documents, January 1,
2019 - HB 410
Effective Dates, Emergency

Abortion,
fetal development, 20 weeks, prohibition SB 5
ultrasound requirement - HB 2
Absentee voting, mail and in-person,
process - HB 319
Background
checks, child care providers - HB 374
checks, certain state employees,
requirement - HB 262
Capital Plaza renewal, authorization - SB
238
Claims against the Commonwealth,
appropriation - HB 274
Division of Water, study - HJR 56
Eastern Kentucky University, contract
employees, Department of Criminal Justice
Training, transfer - SB 197
Education reform - SB 1
Family Court, three circuit judges, Sixth
Judicial Circuit - HB 502
Industrial hemp research program,

Elections and Voting

Absentee voting, mail and in-person,
process - HB 319
Alcoholic beverages, local option election HB 183
Consolidated governments, elections - SB
222
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Local option election,
bond - HB 319
costs - HB 319
petition, requirements - HB 319

involving sponsorships - HB 484
Sponsorships, training, exceptions - HB 484
Fairs

Emergency Medical Services

Distilled spirits, sales - HB 100
State Fair Board, reorganization, Executive
Order 2016-730 - SB 140

Hate crime, peace officer or emergency
medical services personnel, inclusion - HB
14
Medical review panel, health care provider
litigation, utilization - SB 4

Federal Laws and Regulations

Background
checks, child care providers - HB 374
checks, certain state employees,
requirement - HB 262
Depository institutions, third-party service
providers, regulation - HB 324
Mint Police, state peace officers, authority,
limited grant - HB 225
Patient Protection and Affordable Care Act,
state innovation waiver - HB 242
Pennyrile Parkway, I-169, Congress, urge HCR 90
Pub. L. No.109-13 Title II, compliance - HB
410
Smokeless tobacco ingredient, regulation,
urge halt - HCR 48

Energy

Guaranteed Energy Savings Performance
Contracts, debt service - SB 173
Mining Board, dissolution - SB 249
Power facility, nuclear, certification - SB 11
Reorganization, Public Service Commission,
Executive Order 2016-832 - SB 183
Environment and Conservation

Deer and elk, automobile accidents, risk
reduction - SB 83
Energy
and Environment Cabinet, nuclear power
facility, regulation review - SB 11
and Environment Cabinet, reorganization SB 249
Intention to mine coal, public notice, permit
area - HB 234
Kentucky
Auto and Truck Recyclers Licensing
Authority, abolishment - HB 276
Natural History Museum, abolishment - HB
276
Radiation, regulation - SB 248
Solid waste management services, provider
displacement, health and safety problems HB 119
Timber theft, treble damages, state of mind
or mistake immaterial, exemptions - SB 38

Fees

Alcoholic beverage, licensing, fees - HB 183
Operator's licenses and personal ID cards,
fees and distribution - HB 410
Recreational therapists, licensing - SB 219
Depository institutions, third-party service
providers, examination fees - HB 324
Waste management district, cities' waste
stream composition, fee prohibition - HB
246
Financial Responsibility

Motor vehicle liability, property - SB 114
Proprietary education, agents and schools,
surety bonds - HB 238

Ethics
Firearms and Weapons

Consolidated local government, ethics
commission, subpoena power - SB 222
Executive Branch Ethics, lobbyist,
registration, fee - HB 387
Executive Branch Ethics, preliminary
investigation, records - HB 387
Gifts, definition, exception, activities

Concealed carry, off-duty and retired peace
officers, interference, violation - HB 417
Concealed carry, training, handgun cleaning
- HB 417
Firefighters and Fire Departments
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Hate crime, firefighter, inclusion - HB 14

Livestock, definition - SB 139
Radiation, regulation - SB 248

Fish and Wildlife
Health and Medical Services

Deer and elk, automobile accidents, risk
reduction - SB 83
Livestock, definition - SB 139
Reorganization, Executive Order 2016-857 HB 376

Abortion, fetal development, 20 weeks,
prohibition - SB 5
Abortion services, establishment of payment
restrictions and priorities - SB 8
Abortion, ultrasound requirement - HB 2
Advisory Council to the Kentucky Children's
Health Insurance Program, abolishment HB 276
Assisted outpatient treatment, court orders SB 91
Commission of Health Economics Control in
Kentucky - HB 276
Controlled substances monitoring - HB 314
Dense breast tissue, testing, information HB 78
Diabetes Research Board, abolishment - HB
276
Digital mammography, health insurance HB 78
Direct primary care membership
agreements, authorization - SB 79
Genetic counselors, licensing - SB 146
Health and Family Services Cabinet,
Executive Order 2016-892 - HB 226
Health savings account, garnishment,
execution, attachment, distress, or fee bill,
exemption - SB 62
Kentucky
Board of Family Health Care Providers,
abolishment - HB 276
Cardiovascular Disease Initiative,
abolishment - HB 276
e-Health Network Board, abolishment - HB
276
Health Care Infrastructure Authority,
abolishment - HB 276
Lay caregiver, designation - SB 129
Long-term care facilities, advertising,
contents - SB 150
Medicaid eligibility, property, fair market
value - HB 314
Medical
imaging and radiation therapy, out-of-state
practitioners, licensure requirements - SB
116
review panel, health care provider litigation,
utilization - SB 4
Nonprofit health service corporations,
schedule of dues - SB 135
Nurse Licensure Compact, enactment - HB

Foods

Food donations, civil and criminal immunity,
protections - HB 237
Forests and Forestry

Kentucky Forest Products Council,
dissolution - SB 249
Livestock, definition - SB 139
Timber theft, treble damages, state of mind
or mistake immaterial, exemptions - SB 38
General Assembly

Administrative regulations, requirements,
expiration or retention - HB 50
Legislators' Retirement Plan, ban on
placement agents - SB 2
Retirement,
creditable compensation growth, limitation SB 104
legislator account information, disclosure SB 3
systems, appointments, Senate
confirmation - SB 2
Statute Reviser's bill, technical corrections HB 469
Governor

Boards and commissions, membership - SB
107
Boxing and Wrestling Commission,
members, appointment - HB 366
Kentucky Horse Racing Commission,
gubernatorial appointments - SB 165
Guardians

Ward, credit security freezes - SB 19
Hazardous Materials
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304
Physical therapy board, interstate compact HB 227
Prescriptions, Schedule II drugs, limitations HB 333
Sexual Assault Response Team Advisory
Committee, establishment - HB 276
Terminal patients, investigational drugs,
biological products, or devices - SB 21
Tobacco cessation, health benefit coverage
- SB 89

Hospitals and Nursing Homes

Assisted living facilities, report - HB 276
Controlled substances monitoring - HB 314
Dense breast tissue, testing, information HB 78
Digital mammography, health insurance HB 78
Direct primary care membership
agreements, authorization - SB 79
Lay caregiver, designation - SB 129
Long-Term Care Coordinating Council,
abolishment - HB 276
Long-term care facilities, report on disease
availability - HB 276
Medical
review panel, health care provider litigation,
utilization - SB 4
review panels, complaints, review - SB 4
Misdemeanor assault in hospital,
warrantless arrest - SB 42

Highways, Streets, and Bridges

Accident reports, incidents involving
autocycles - SB 73
Honorary designations and signs, omnibus SJR 57
Military surplus vehicle, titling and
registration - SB 176
Nondivisible load, definition - HB 265
Pennyrile Parkway, I-169, Congress, urge HCR 90
Rest areas, human trafficking hotline,
posting - HB 524
Right-of-way, yielding, solid waste collection
service vehicles - HB 144
Weight tolerance, agriculture, transportation
- HB 174

Housing, Building, and Construction

Agritourism
activity, venues - HB 360
building, building code, exemption - HB
360
Board of Home Inspectors, reorganization,
Executive Orders 2016-849, 2016-859,
2016-881 - HB 394, HB 417
Lease, protective order, tenant protection HB 309
Manufactured housing, affidavit of
severance, requirements - HB 270
Roofers, prohibited actions - SB 128

Historical Affairs

Kentucky
Bicentennial Commission, abolishment HB 276
Capitol Centennial Commission,
abolishment - HB 276
Historical Events Celebration Commission,
abolishment - HB 276
War of 1812 Bicentennial Commission,
abolishment - HB 276
My Old Kentucky Home Advisory
Commission, abolishment - HB 276
Underground Railroad Advisory Council,
abolishment - HB 276

Hunting and Fishing

Livestock, definition - SB 139
Immigration

Operator's license and personal ID,
application - HB 410

Honorary Highway Designations

Information Technology

Designations and highway signs, omnibus
resolution - SJR 57

Kentucky
Communications Network Authority,
creation - HB 343
e-Health Network Board, abolishment - HB
276
Health Care Infrastructure Authority,

Horses and Horse Racing

Equine cruelty, restitution, custody - HB 200
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abolishment - HB 276
Innovation Commission, abolishment - HB
276
Property valuation administrators, methods
of valuation - HB 284

execution, attachment, distress, or fee bill,
exemption - SB 62
Nonprofit health service corporations,
schedule of dues - SB 135
Patient Protection and Affordable Care Act,
state innovation waiver - HB 242
Subscriber or member, nonprofit hospital,
medical-surgical, dental health service
plan, dues - SB 135
Tobacco cessation, health benefit coverage
- SB 89

Inspections

Coal mines, safety analysis visits - HB 384
Sheriff, visits and reporting, certain public
places - HB 26
Underground coal mines, full electrical
inspections, reduction - HB 384

Insurance, Motor Vehicle

Motor vehicle property damage, liability
coverage- SB 114
Operator's license, minor, application,
persons responsible - HB 192
Personal injury protection coverage, last
payment date, determination of - HB 191
Salvage titles, obtaining, process - HB 163
Uninsured coverage, named insured
coverage, request after rejection - HB 191

Insurance

Department of Insurance, divisions - HB 242
Digital mammography, coverage - HB 78
Licensure of staff adjusters, exemption from
- HB 191
Motor vehicle property damage, liability
coverage - SB 114
Personal and commercial lines, premiums,
financing - HB 153
Personal injury protection coverage, last
payment date, determination - HB 191
Property insurance, certain roofing
contractors prohibited from collecting - SB
128
Purchasing groups, exemptions - HB 207
Risk
retention groups, governance standards HB 207
retention groups, governance standards,
disclosure - HB 207
retention groups, material service provider
contracts - HB 207
retention groups, material non-compliance,
reporting - HB 207
Tobacco cessation, health benefit coverage
- SB 89
Uninsured motor vehicle, named insured
coverage request after rejection - HB 191
Workers' Compensation, KEMI, Kentucky
coal pneumoconiosis fund - HB 377

Interest and Usury

Judgments, interest rate - HB 223
Interlocal Cooperation

Kentucky Mountain Regional Recreation
Authority - HB 156
Land bank authorities, liens and blighted
properties, disposition - HB 318
International Trade and Relations

Business entities, omnibus - SB 235
Interstate Cooperation

Nurse Licensure Compact, enactment - HB
304
Physical therapy board, interstate compact HB 227
Southern Growth Policies Agreement, repeal
of - HB 276

Insurance, Health

Advisory Council to the Kentucky Children's
Health Insurance Program, abolishment HB 276
Digital mammography, coverage - HB 78
Direct primary care membership
agreements, authorization - SB 79
Health savings account, garnishment,

Jails and Jailers

Compensation and duties, quarterly reports SB 39
Day reporting programs, creation - SB 120
Jail credits, calculation - SB 120
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Reentry centers, creation - SB 120
Work release, authorization - SB 120

compensation, caretakers for churches and
certain ministers, exemption - HB 306
Compensation Funding Commission,
investment authority - HB 377
compensation, KEMI, Kentucky coal
pneumoconiosis fund - HB 377
Compensation Nominating Committee,
reorganization, Executive Order 2016-319
- HB 299

Judges and Court Commissioners

Assisted outpatient treatment, court orders SB 91
Home incarceration, determination - SB 120
Judicial Retirement Plan, creditable
compensation growth, limitation - SB 104
Temporary custody orders, joint custody,
presumption - HB 492

Land Use

Land bank authorities, liens and blighted
properties, disposition - HB 318
Livestock, definition - SB 139
Planning and zoning, appeal, bond - HB 72

Labor and Industry

Kentucky Labor Management Advisory
Council, repeal - HB 378
Arbitration of labor disputes, repeal - HB 378
Franchises, franchisee and franchisor,
relationship - SB 151
Kentucky
Labor-Management Advisory Council,
abolishment - HB 276
Workers' Compensation Advisory Council,
abolishment - HB 276
Labor
Cabinet, reorganization, Executive Order
2016-855 - HB 293
Omnibus revisions, HB 378
organization, mandatory membership or
financial support, prohibition - HB 1
organization, deductions of membership
dues without consent, prohibition - HB 1
Mediation of labor disputes, repeal - HB 378
Nonprofit camps or nonprofit educational
centers, exemption, clarification - HB 255
Offender employment and licensure,
requirements - SB 120
Police, employment contracts,
reimbursement for training - HB 337
Prison Enhancement Certification Program,
creation - SB 120, HB 282
Prevailing wage, repeal - HB 3
Protection of wages, labor organization and
political activities - SB 6
Sheriff deputies, employment contracts,
reimbursement for training - HB 337
Unemployment insurance,
military spouse, relocation - HB 375
successor employer, surcharge and
interest - HB 473
Wage and hour claims, violations,
prosecution, discretion - HB 378
Work release, inmates - SB 120
Workers'

Landlord and Tenant

Dogs, ownership - HB 112
Protective orders, tenant protection - HB 309
Legislative Research Commission

Administrative regulations, requirements,
expiration or retention - HB 50
Licensing

Alcoholic beverages, manufacture and sale,
omnibus changes - HB 183
Boxing and wrestling events, safety and
licensure - HB 366
Concealed carry, training, handgun cleaning
- HB 417
Cosmetologists, hours of education,
requirements - HB 271
Department of Housing, Buildings and
Construction, reorganization, Executive
Order 2016-849 - HB 394
Distilled spirits, sales - HB 100
Genetic counselors, licensing - SB 146
Kentucky
Auto and Truck Recyclers Licensing
Advisory Board, abolishment - HB 276
Board of Health Care Providers,
abolishment - HB 276
Board of Optometric Examiners, license
renewal fee, establishment - HB 239
Medical
gas wholesaler, licensure - HB 364
imaging and radiation therapy, out-of-state
practitioners, licensure requirements - SB
116
Military service members and veterans,
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licensing and certification - HB 113
Offender employment and licensure,
requirements - SB 120
Pharmacy
outsourcing facility, licensure - HB 364
third-party logistics provider, licensure - HB
364
Physical therapy board, interstate compact HB 227
Real property occupational boards,
reorganization, Executive Orders 2016859, 2016-881 - HB 443
Recreational therapists, licensing - SB 219
Veteran
license plates, length of service, federal
designation - HB 350
license plates, National Guard or Reserve
component, eligibility - HB 350

creation - HB 156
Retirement Systems, housekeeping bill HB 173
Land bank authorities, liens and blighted
properties, disposition - HB 318
Local
code enforcement, joint boards - HB 318
code enforcement, notices - HB 318
Peace officer training, out-of-state service
or training, equivalency standards - SB
197
Planning and zoning, circuit court, appeal,
bond - HB 72
Police, employment contracts,
reimbursement for training - HB 337
Prevailing wage,
repeal - HB 3
requiring, prohibition - HB 3
Procurement, contracts for sewer
improvement, noncompetitive negotiation SB 182
Property
valuation administrators, methods of
valuation - HB 284
valuation, appeals - HB 284
Sex offenders, publicly owned playground,
restrictions - HB 38
Sheriff, inspections and reporting, certain
public places - HB 26
Solid
waste management facilities, cities in
consolidated local government - HB 246
waste management services, provider
displacement of current providers,
requirements - HB 119

Liens

Land bank authorities, liens and blighted
properties, disposition - HB 318
Manufactured homes, affidavit of severance,
lien holder, notification - HB 270
Lieutenant Governor

Public Officials' Compensation Commission,
abolishment - HB 276
Southern Growth Policies Board,
abolishment - HB 276
Loans and Credit

Protected consumers, credit security freezes
- SB 19

Malt Beverages

Local Government

Alcoholic beverages, omnibus changes - HB
183

Area development districts, board and staff,
responsibilities - HB 189
Commercial delivery, alternative vehicles,
roadway operation - HB 404
Consolidated local governments, powers SB 222
Department of Housing, Buildings and
Construction, reorganization, Executive
Order 2016-849 - HB 394
Jailers, compensation and duties, quarterly
reports - SB 39
Kentucky
Division of Water, small private sewer
treatment plants, study - HJR 56
Mountain Regional Recreation Authority,

Medicaid

Eligibility, property, fair market value - HB
314
Fraud and abuse, report, change - HB 276
Tobacco cessation, health benefit coverage
- SB 89
Men

Domestic and dating violence, reporting –
HB 309
Mental Disability
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roadway operation - HB 404
Livestock, definition - SB 139
Nondivisible load, definition - HB 265
Transportation, weight tolerance, metal
commodities - HB 184
Weight tolerance, agriculture, transportation
- HB 174, HB 184

Assisted outpatient treatment, court orders SB 91
Incapacitated persons, credit security freeze
- SB 19
Mental Health

Motor Vehicles

Assisted outpatient treatment, court orders SB 91
Medical review panel, health care provider
litigation, utilization - SB 4

Autocycles, highway operation - SB 73
Blue lights, prohibition - HB 74
Commercial delivery, alternative vehicles,
roadway operation - HB 404
Deer and elk, automobile accidents, risk
reduction - SB 83
DUI death, shock probation, prohibition - HB
222
Immigrants, license and personal IDs,
application - HB 410
Kentucky
Auto and Truck Recyclers Licensing
Advisory Board, abolishment - HB 276
vehicle registration database, deaf or hard
of hearing, indication - SB 189
Military surplus vehicle, titling and
registration - SB 176
Motor vehicle dealers, disclosure of accident
damage, sale - HB 294
Nondivisible load, definition - HB 265
Operator's
license, application, minor, signature - HB
192
licenses and personal ID cards,
application, process - HB 410
licenses and personal ID cards, form and
content of identity documents - HB 410
licenses and personal ID cards, federal
standards, voluntary compliance - HB 410
Photographs, headdresses, restrictions,
elimination - HB 410
Property damage, minimum limits - SB 114
Salvage titles, obtaining, process - HB 163
Solid waste collection service vehicles, rightof-way, yielding - HB 144
Special license plates, Gold Star Sons and
Daughters - SB 122
Speed titles, issuance, time - HB 27
Vehicle accident reports, news-gathering
organization, definition - HB 215
Veteran
license plates, length of service, federal
designation - HB 350
license plates, National Guard or Reserve
component, eligibility - HB 350
Weight tolerance, animal feed,

Military Affairs and Civil Defense

Administrative regulations, death benefits,
National Guard and Reserve members SB 81; HB 268
Kentucky
National Guard and Reserve Employers'
Council, abolishment - HB 276
National Guard members, tuition, residency
- SB 136
Operator's licenses and personal ID cards,
mail renewal, active duty military and
dependents - HB 410
Service members and veterans, licensing
and certification - HB 113
Unemployment insurance, spouse,
relocation - HB 375
Veteran
license plates, length of service, federal
designation - HB 350
license plates, National Guard or Reserve
component, eligibility - HB 350
World War One Centennial Day, designation
- HCR 59
Minerals and Mining

Areas overlying, permitting requirement,
removal - HB 234
Coal mines, safety analysis visits - HB 384
Intention to mine coal, public notice, permit
area - HB 234
Mining Board, dissolution - SB 249
Radiation, regulation - SB 248
Underground coal mines, full electrical
inspections, reduction - HB 384
Motor Carriers

CDLs, adjusted fees, travel ID licenses, 8year license term - HB 410
Commercial delivery, alternative vehicles,
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transportation - HB 174

Cosmetologists, hours of education,
requirements - HB 271
Genetic counselors, licensing - SB 146
High School Equivalency Diploma, GED,
replacement - HB 195
Kentucky
Board of Family Health Care Providers,
abolishment - HB 276
Private Investigators Licensing Act,
insurance company, exemption - HB 191
Licensed optometrists, annual license,
renewal fee - HB 239
Medical imaging and radiation therapy, outof-state practitioners, licensure
requirements - SB 116
Military service members and veterans,
licensing and certification - HB 113
Pharmacists, prescription drugs, quantities,
discretion - SB 205
Physical therapists, licensure compact to
grant a multistate license to - HB 227
Real property occupational boards,
reorganization, Executive Orders 2016859, 2016-881 - HB 443
Recreational therapists, licensing - SB 219
Roofers, prohibited actions - SB 128

News Media

Autopsy images and recordings, public
records, exemption - HB 67
News-gathering organization, vehicle
accident reports, definition - HB 215
Noise Control

Energy and Environment Cabinet, statewide noise control regulation, repeal - SB
249
Notices

Intention to mine coal, public notice, permit
area - HB 234
Local code enforcement - HB 318
Nuclear Energy

Nuclear power facilities, certification,
construction moratorium, removal - SB 11

Optometrists
Nurses

Kentucky Board of Optometric Examiners,
license renewal fee, establishment - HB
239
Medical review panel, health care provider
litigation, utilization - SB 4

Best in Care program, termination, June 30,
2018 - HB 312
Immunizations to children, pharmacist
administration - SB 101
Investigational drugs, biological products, or
devices, terminal patients, use - SB 21
Lay caregiver, designation - SB 129
Medical review panel, health care provider
litigation, utilization - SB 4
Misdemeanor assault in hospital,
warrantless arrest - SB 42
Nurse Licensure Compact, enactment - HB
304
Nursing staff, veteran nursing homes,
personal service contracts, exemption - HB
311
Tobacco cessation, health benefit coverage
- SB 89

Parental Rights

Abortion, fetal development, 20 weeks,
prohibition - SB 5
Abuse and neglect records, background
check - SB 236
Child placement, fictive kin, eligibility - HB
180
Temporary custody orders, joint custody,
presumption - HB 492
Parks and Shrines

Kentucky Mountain Regional Recreation
Authority - HB 156
Livestock, definition - SB 139
My Old Kentucky Home Advisory
Commission, abolishment - HB 276
Sex offenders, publicly owned playground,
restrictions - HB 38

Occupational Safety and Health

Franchises, franchisee and franchisor,
relationship - SB 151
Occupations and Professions
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monitoring system - SB 32
Immunizations to children, administration SB 101
Investigational drugs, biological products, or
devices, terminal patients, use - SB 21
Laetrile, prescription - HB 276
Medical review panel, health care provider
litigation, utilization - SB 4
Pharmacy
outsourcing facility, licensure - HB 364
third-party logistics provider, licensure - HB
364
Prescriptions, Schedule II drugs, limitations HB 333
Tobacco cessation, health benefit coverage
- SB 89

Peace Officers and Law Enforcement

Angel Initiative Program, creation - SB 120
Assault on a service animal, first degree,
elements - HB 93
Assisted outpatient treatment, court orders SB 91
Concealed carry, interference, violation - HB
417
Controlled substances monitoring - HB 314
Ethics code, creation - HB 396
Hate crime, peace officer, inclusion - HB 14
Mint Police, state peace officers, authority,
limited grant - HB 225
Misdemeanor assault in hospital,
warrantless arrest - SB 42
Officer, appointment, education - HB 396
Sheriff, inspections and reporting, certain
public places - HB 26
Training, out-of-state service or training,
equivalency standards - SB 197

Physicians and Practitioners

Abortion,
fetal development, 20 weeks, prohibition SB 5
ultrasound requirement - HB 2
Boxing and Wrestling Commission,
physician, appointment - HB 366
Charitable health care providers, report,
availability - HB 276
Controlled substances monitoring - HB 314
Dense breast tissue, testing, information HB 78
Digital mammography, health insurance HB 78
Direct primary care membership
agreements, authorization - SB 79
Drug conviction data, KASPER electronic
monitoring system - SB 32
Genetic counselors, licensing - SB 146
Immunizations children, administration - SB
101
Investigational drugs, biological products, or
devices, terminal patients, use - SB 21
Laetrile, prescription for - HB 276
Lay caregiver, designation - SB 129
Medical review panel, health care provider
litigation, utilization - SB 4
Misdemeanor assault in hospital,
warrantless arrest - SB 42
Nurse Licensure Compact, enactment - HB
304
Pharmacists, prescription drugs, quantities,
discretion - SB 205
Prescriptions, Schedule II drugs, limitations HB 333
Physical therapy board, interstate compact HB 227
Tobacco cessation, health benefit coverage

Personnel and Employment

Education employment, child abuse and
neglect records, background checks - SB
236
Franchises, franchisee and franchisor,
relationship - SB 151
Labor
organization, mandatory membership or
financial support, prohibition - HB 1
organization, deductions of membership
dues without consent, prohibition - HB 1
Personnel Steering Committee, abolishment
- HB 276
Protection of wages, labor organization and
political activities - SB 6
School employees, certified or classified
personnel, relatives as substitutes - HB
269
Unemployment insurance,
military spouse, relocation - HB 375
successor employer, surcharge and
interest - HB 473
Wages, definition - HB 378
Workers' compensation, caretakers for
churches and certain ministers, exemption
- HB 306
Pharmacists

Controlled substances monitoring - HB 314
Dispensing, quantities, discretion - SB 205
Drug conviction data, KASPER electronic
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- SB 89

SB 126
Vehicle
accident reports, investigations - HB 378
accident reports, request forms, content HB 215

Planning and Zoning

Agritourism
activity, venues - HB 360
building, building code, exemption - HB
360
Appeal, circuit court, bond - HB 72
Livestock, definition - SB 139

Pollution

KPDES discharge permit, cost - SB 249
Solid waste management services, provider
displacement, health and safety problems HB 119

Police, City and County

Probation and Parole

Accident reports, incidents involving
autocycles - SB 73
Angel Initiative Program, creation - SB 120
Domestic and dating violence, reporting HB 309
Employment contracts, reimbursement for
training - HB 337
Hate crime, peace officer or emergency
medical services personnel, inclusion - HB
14
Kentucky vehicle registration database, deaf
or hard of hearing, indication - SB 189
Misdemeanor assault in hospital,
warrantless arrest - SB 42
Reorganization, Justice and Public Safety
Cabinet, Dept. of Criminal Justice Training,
EO 2016-902 - HB 289
Training, equivalency standards for out-ofstate service or training - SB 197

Compliance credits, requirements - SB 120
Conditions, violations - SB 120
Day reporting programs, creation - SB 120
DUI death, shock probation, prohibition - HB
222
Hate crime, peace officer, inclusion - HB 14
Reentry centers, creation - SB 120
Reentry drug supervision, pilot program - SB
120
Supervision, District Court, request - HB 282
Property

Land bank authorities, liens and blighted
properties, disposition - HB 318
Local code enforcement - HB 318
Motor vehicle damage, minimum insurance
coverage - SB 114
Planning and zoning, appeal, bond - HB 72
Property
valuation administrators, methods of
valuation - HB 284
valuation, appeals - HB 284
Real property occupational boards,
reorganization, Executive Orders 2016859, 2016-881 - HB 443
Timber theft, treble damages, state of mind
or mistake immaterial, exemptions - SB 38

Police, State

Accident reports, incidents involving
autocycles - SB 73
Angel Initiative Program, creation - SB 120
Appointment, criteria - HB 396
Domestic and dating violence, reporting HB 309
Hate crime, peace officer, inclusion - HB 14
Industrial hemp research program,
requirements - SB 218
Kentucky
Retirement Systems, housekeeping bill HB 173
vehicle registration database, deaf or hard
of hearing, indication - SB 189
Misdemeanor assault in hospital,
warrantless arrest - SB 42
Reorganization, Justice and Public Safety
Cabinet, Dept. of Criminal Justice Training,
EO 2016-902 - HB 289
Retirement, final compensation, definition -

Property Valuation Administrators

Appeals - HB 284
Manufactured home, affidavit of severance,
receipt - HB 270
Valuation, methods - HB 284
Prosecutors

Domestic and dating violence, reporting 1-180

HB 309

Public Officers and Employees
Public Advocate

Autopsy images and recordings, public
records, exemption - HB 67
Campaign finance reports, single threshold,
establishment - SB 75
Domestic and dating violence, reporting HB 309
Eastern Kentucky University, contract
employees, transfer - SB 197
Health plan, Health Savings Account option
- SB 177
Jailers, compensation and duties, quarterly
reports - SB 39
Kentucky
Economic Development Partnership,
executive officers - HB 257
Retirement Systems, hybrid cash balance
plan, benefit election - SB 104
Retirement Systems, creditable
compensation growth, limitation - SB 104
Labor Cabinet, reorganization, Executive
Order 2016-855 - HB 293
Personnel Steering Committee, abolishment
- HB 276
Property
valuation administrators, appeals - HB 284
valuation administrators, methods of
valuation - HB 284
Protection of wages, labor organization and
political activities - SB 6
Public Officials Compensation Commission,
abolishment - HB 276
Retirement,
actuarial cost, KERS/CERS, termination HB 351
Kentucky Retirement Systems,
housekeeping bill - HB 173
state retirement systems, legislators'
retirement account information, disclosure
- SB 3
State-administered retirement systems,
placement agents, ban - SB 2
Workers' Compensation Nominating
Committee, reorganization, Executive
Order 2016-319 - HB 299

Department of Public Advocacy, Executive
Order 2016-901, reorganization - HB 282
Public Assistance

Medicaid eligibility, property, fair market
value - HB 314
Public Buildings and Grounds

Capital Plaza renewal, authorization - SB
238
Leased property, improvements, funding SB 238
Juvenile Justice state property, sale,
proceeds - SB 173
Public Health

Blood establishment compliance report,
availability - HB 276
Dense breast tissue, testing, information HB 78
Digital mammography, health insurance HB 78
Investigational drugs, biological products, or
devices, terminal patients, use - SB 21
Kentucky Coal Fields Endowment Authority,
creation - HB 156
Lay caregiver, designation - SB 129
Patient Protection and Affordable Care Act,
state innovation waiver - HB 242
Radiation, regulation - SB 248
Sewage system report, availability - HB 276
Statewide trauma system advisory
committee, change - HB 276
Tobacco cessation, health benefit coverage
- SB 89
Public Medical Assistance

Tobacco cessation, health benefit coverage
- SB 89

Public Records and Reports

Accident reports, incidents involving
autocycles - SB 73
Affidavit of severance, manufactured
housing, requirements - HB 270
Autopsy images and recordings, public
records, exemption - HB 67

Public Meetings

Open meetings law, licensee or applicant,
private medical information, exemption HB 366
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Health & Family Services Cabinet and
Education and Workforce Development
Cabinet, funds, report - HB 189

funding - SB 238
Purchasing

Public Safety

Local government, contracts for sewer
improvement, noncompetitive negotiation SB 182
Sponsorships, obtaining - HB 484

Deer and elk, automobile accidents, risk
reduction - SB 83
Domestic and dating violence, reporting HB 309
Health and Family Services Cabinet, child
protective service visits, unannounced - HB
253
Kentucky Coal Fields Endowment Authority,
creation - HB 156
Kentucky Division of Water, small private
sewer treatment plants, study - HJR 56
Local code enforcement - HB 318
Mint Police, state peace officers, authority,
limited grant - HB 225
Unmanned aircraft, operation near airports,
restrictions - HB 540
Youth camp background checks,
requirement - SB 236

Racing

Kentucky Horse Racing Commission,
reorganization - SB 165
Real Estate

Dogs, ownership - HB 112
Kentucky Mountain Regional Recreation
Authority, creation - HB 156
Local code enforcement - HB 318
Manufactured homes, affidavit of severance,
requirements - HB 270
Planning and zoning, appeal, bond - HB 72
Property
valuation administrators, methods of
valuation - HB 284
valuation, appeals - HB 284
Protective orders, tenant protection - HB 309
Real property occupational boards,
reorganization, Executive Orders 2016859, 2016-881 - HB 443

Public Salaries

Jailers, compensation and duties, detailed
reports - SB 39
Public Utilities

Local government, contracts for sewer
improvement, noncompetitive negotiation SB 182
Power facility, nuclear, certification - SB 11
Public Service Commission, telephone
exchange regulation, removal - SB 10
Reorganization, Public Service Commission,
Executive Order 2016-832 - SB 183
Sewer treatment plants, Kentucky Division
of Water, study - HJR 56
Solid waste management services, provider
displacement, requirements - HB 119

Religion

Schools, Bible literacy, courses - HB 128
Schools, religious and political expression
and assembly - SB 17
Workers' compensation, caretakers for
churches and certain ministers, exemption
- HB 306
Reorganization

Boxing and Wrestling Commission,
Executive Order 2016-270 - HB 366
Cabinet for Health and Family Services,
Executive Order 2016-892 - HB 226
Department
of Housing, Buildings and Construction,
Executive Order 2016-849 - HB 394
of Insurance, divisions - HB 242
of Public Advocacy, Executive Order 2016901 - HB 282
of Revenue, Executive Order 2016-602 -

Public Works

Capital Plaza renewal, authorization for - SB
238
Kentucky Coal Fields Endowment Authority,
creation - HB 156
Prevailing wage, repeal - HB 3
Sewage systems, operation, residence
owner - SB 249
State leased property, improvements,
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HB 395
Energy and Environment Cabinet,
reorganization - SB 249
Finance and Administration Cabinet,
Executive Order 2016-602 - HB 395
Fish and Wildlife Resources, Executive
Order 2016-857 - HB 376
Justice and Public Safety Cabinet,
Department of Criminal Justice Training,
Executive Order 2016-902 - HB 289
Kentucky
Arts Council, Executive Order 2016-824 HB 390
Claims Commission, Executive Order
2016-576 - HB 453
Communications Network Authority,
Executive Order 2016-513 - HB 343
Horse Park Commission, Executive Order
2016-281 - HB 403
Horse Racing Commission, Executive
Order 2016-229 and 2016-494 - SB 165
Labor Cabinet, Executive Order 2016-855 HB 293
Personnel
Cabinet, Executive Order 2016-555 - SB
177
Cabinet, Executive Order 2016-734 - SB
163
Public Service Commission, Executive
Order 2016-832 - SB 183
Real property occupational boards,
reorganization, Executive Orders 2016859, 2016-881 - HB 443
State Fair Board, Executive Order 2016-730
- SB 140
Tourism, Arts and Heritage Cabinet,
Executive Order 2016-856 - SB 170
Tourism Development Finance Authority,
reorganization, Executive Order 2016-210 HB 390
University of Louisville Board of Trustees SB 12
Workers' Compensation Nominating
Committee, Executive Order 2016-319 HB 299

Abortion, fetal development, 20 weeks,
prohibition - SB 5
Abortion, ultrasound requirement - HB 2
Abortion services, establishment of payment
restrictions and priorities - SB 8
Research and Methods

Kentucky
Cardiovascular Disease Initiative,
abolishment - HB 276
Diabetes Research Board, abolishment HB 276
Health Care Infrastructure Authority,
abolishment - HB 276
Retirement and Pensions

Charter schools, employees - HB 520
Final compensation, definition - SB 126
Judicial
Form Retirement System, hybrid cash
balance plan, benefit election - SB 104
Retirement Plan, limitation on creditable
compensation growth - SB 104
Kentucky
Retirement Systems, actuarial cost,
employers, ceasing participation - HB 351
Retirement Systems, housekeeping bill HB 173
Retirement Systems, hybrid cash balance
plan, benefit election - SB 104
Retirement Systems, creditable
compensation growth, limitation - SB 104
Retirement Systems, appointee experience
- SB 2
Teachers' Retirement System, new
trustees, appointment - SB 2
KERS nonhazardous, transferred
employees of criminal justice training,
participation - SB 197
Legislator account information, disclosure SB 3
Legislators' Retirement Plan, creditable
compensation growth, limitation - SB 104
State-administered retirement systems,
placement agents, ban - SB 2

Reports Mandated

Courts, assisted outpatient treatment - SB
91
Sheriff, inspections and reporting, certain
public places - HB 26

Retroactive Legislation

Family Court confirmation, Sixth Judicial
Circuit, April 16, 2016 - HB 502
Sex offender registry, juvenile adjudications
- SB 120
Workers' compensation, caretakers for

Reproductive Issues
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churches and certain ministers, exemption
- HB 306

Local government procurement, contracts
for sewer improvement, noncompetitive SB 182
Sewage systems, operation, residence
owner - SB 249
Sewer treatment plants, Kentucky Division
of Water, study - HJR 56

Safety

Boxing and wrestling events, safety and
licensure - HB 366
Child abuse and neglect records,
background check - SB 236
Coal mines, safety analysis visits - HB 384
Council on Domestic Violence and Sexual
Assault, abolishment - HB 276
Health and Family Services, education
employment, abuse and neglect records,
background check - SB 236
Health and Family Services Cabinet, child
protective service visits, unannounced - HB
253
Motor vehicle, blue lights, prohibition - HB
74
Underground coal mines, full electrical
inspections, reduction - HB 384

Sheriffs

Accident reports, incidents involving
autocycles - SB 73
Assisted outpatient treatment, court orders SB 91
Deputies, employment contracts,
reimbursement for training - HB 337
Inspections and reporting, certain public
places - HB 26
Misdemeanor assault in hospital,
warrantless arrest - SB 42
Short Titles and Popular Names

Sales

Jack's Law - HB 67
Kentucky Right to Work Act - HB 1
Paycheck Protection Act - SB 6
Robert J. Leeper Act - SB 11
Slow Down to Get Around Law - HB 144
Tim's Law - SB 91
Tucker Act - HB 253
Ultrasound Informed Consent Law - HB 2

Distilled spirits, fairs and festivals - HB 100
Motor vehicle dealers, disclosure of accident
damage, sale - HB 294
Science and Technology

Kentucky
e-Health Network Board, abolishment - HB
276
Health Care Infrastructure Authority,
abolishment - HB 276
Innovation Commission, abolishment - HB
276

Small Business

Public benefit corporations, establishment HB 35
Service-disabled veteran-owned
businesses, state purchasing - HB 161

Secretary of State

Special Purpose Governmental Entities

Absentee voting, mail and in-person,
process - HB 319
Local option election, question,
requirements - HB 319
Public benefit corporations, establishment HB 35

Area development districts, board and staff,
responsibilities - HB 189
State Agencies

Academic standards and assessments,
review committees - SB 1
Administrative
offices; reorganize - HB 226
regulations, requirements, expiration or
retention - HB 50
Alcoholic Beverage Control Department,
omnibus changes - HB 183

Securities

Fraud, penalties - HB 329
Sewer Systems
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Background
checks, child care providers - HB 374
checks, certain employees, requirement HB 262
Board of Claims, reorganization - HB 453
Boxing and Wrestling Commission, creation
- HB 366
Commission on Proprietary Education,
surety bonds - HB 238
Council
on Postsecondary Education, advanced
practice doctoral programs, review - SB
147
on Postsecondary Education,
comprehensive funding model - SB 153
Department
of Criminal Justice Training, concealed
carry, training - HB 417
of Criminal Justice Training, police,
employment contracts, reimbursement for
training - HB 337
of Criminal Justice Training, sheriffs,
employment contract, reimbursement for
training - HB 337
of Criminal Justice Training, EKU, contract
employees, transfer - SB 197
of Education, school profile reports, posting
requirements - SB 1
of Employee Insurance, state employees,
Health Savings Account option - SB 177
of Housing, Buildings and Construction,
Executive Order 2016-849 - HB 394
of Insurance, divisions - HB 242
of Insurance, commissioner, authority - HB
242
of Professional Licensing and Real Estate
Authority, reorganization, Executive
Orders 2016-859, 2016-881 - HB 443
of Revenue, property valuation - HB 284
of Workers' Claims, commissioner,
authority - HB 378
Education
and Workforce Development Cabinet,
report, area development districts - HB
189
Professional Standards Board, alternative
certification of teachers - SB 117
Professional Standards Board, certification
of veteran as teacher - SB 117
Energy and Environment Cabinet,
reorganization - SB 249
Executive Branch Ethics, lobbyist,
registration, fee - HB 387
Executive Branch Ethics, preliminary
investigation, records - HB 387
Finance and Administration Cabinet,

Capital Plaza renewal, authorization - SB
238
leased property, improvements, funding SB 238
report - SB 238
service-disabled veteran-owned
businesses, state purchasing - HB 161
Fish and Wildlife Resources, reorganization,
Executive Order 2016-857 - HB 376
Health and Family Services Cabinet,
abuse or neglect, custody, notice - HB 33
child protective service visits, unannounced
- HB 253
controlled substances, Schedule 1,
scheduling - HB 158
drugs, prescribing patterns - HB 333
placement of children, fictive kin - HB 180
reorganization - HB 226
report, area development districts - HB 189
Higher Education Assistance Authority,
"Best In" programs, termination, June 30,
2018 - HB 312
Juvenile Justice, Department of, guaranteed
energy savings projects loans, payments SB 173
Kentucky
Claims Commission, creation - HB 453
Communications Network Authority,
creation - HB 343
Department of Education, charter schools,
role - HB 520
Division of Water, small private sewer
treatment plants, study - HJR 56
Economic Development Partnership,
executive officers - HB 257
Horse Park Commission, reorganization,
Executive Order 2016-281 - HB 403
Horse Racing Commission, reorganization
- SB 165
Law enforcement Council, peace officer
training, equivalency standards - SB 197
Retirement Systems, actuarial cost,
employers, ceasing participation - HB 351
Retirement Systems, housekeeping bill HB 173
Retirement Systems, hybrid cash balance
plan, benefit election - SB 104
Labor
Cabinet, divisions, rename - HB 378
Cabinet, reorganization, Executive Order
2016-855 - HB 293
Memorials, commendations, naming rights,
requirements – HB 484
Office of State Budget Director,
postsecondary performance funds,
distribution - SB 153
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Personnel
Cabinet, organizational analysis,
responsibility - SB 163
Cabinet, reorganization, Executive Order
2016-555 - SB 177
Registry of Election Finance,
contribution limits, reporting requirements SB 75
contributions from certain committees,
aggregate limits, deletion - SB 75
Retirement, final compensation, definition SB 126
Sponsorships, obtaining - HB 484
State agency child over 17, high school
equivalency diploma - HB 522
State/Executive Branch Budget, amendment
- HB 471, HB 482
State Fair Board, reorganization, Executive
Order 2016-730 - SB 140
State Police, criteria - HB 396
Tourism Development Finance Authority,
membership - HB 390
Transportation
Cabinet, operator's license, minor,
application, signature - HB 192
Cabinet, operator's licenses and personal
ID cards, application process - HB 410
Veterans' Affairs nursing staff, personal
service contracts, exemption - HB 311
Workers' Compensation Funding
Commission, investment authority - HB
377
Workers' Compensation Nominating
Committee, reorganization, Executive
Order 2016-319 - HB 299

creditable compensation growth, limitation SB 104
final compensation, definition - SB 126
Tourism, Arts, and Heritage Cabinet, ethics,
exception, charitable solicitation - HB 484
Statutes

2017 KY. Acts ch. 8, conforming
amendment - HB 184
Kentucky Penal Code, serious physical
injury, definition - HB 524
Livestock, definition - SB 13
Statute Reviser's bill, technical corrections HB 469
Studies Directed

Area development districts, performance
and policies - HB 189
Kentucky Division of Water, small private
sewer treatment plants, study - HJR 56
Nuclear power facilities, Energy and
Environment Cabinet, regulation review SB 11
Overweight trucks, roadway conditions and
modal parity, IJC on Transportation - HB
184
Substance Abuse

Controlled substances, Schedule I,
scheduling - HB 158
Sunday Closing

State Employees

Alcoholic beverages, sale - HB 183
Background
checks, child care providers - HB 374
checks, requirement - HB 262
Board of Claims, reorganization - HB 453
Department of Workers' Claims,
commissioner, authority - HB 378
Eastern Kentucky University, contract
employees, Department of Criminal Justice
Training, transfer - SB 197
Ethics, exceptions, sponsorships, training HB 484
Executive Branch Ethics, preliminary
investigation, records - HB 387
Health plan, Health Savings Account option
- SB 177
Kentucky Claims Commission, creation - HB
453
Retirement,

Surface Mining

Intention to mine coal, public notice, permit
area - HB 234
Mining Board, Environmental Quality
Commission, dissolution - SB 249
Task Forces, Executive Branch

Task Force on Health Care Costs and
Quality, abolishment - HB 276
Taxation

Background checks, certain state
employees, requirement - HB 262
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Coal severance, Kentucky Coal Fields
Endowment Authority, creation - HB 156
Department of Revenue, taxpayer
assistance, authority - HB 245
Kentucky
Board of Tax Appeals, reorganization - HB
453
Claims Commission, creation - HB 453
Sales and use tax, aviation fuel, credit for
tax paid, expansion - HB 368
Tax increment financing, pilot program,
extension - HB 330
Tax increment financing, mixed-use
development, definition, expansion - HB
388

valuation - HB 284
valuation, appeals - HB 284
Tax increment financing, mixed-use
development, definition, expansion - HB
388
Taxation, Sales and Use

Aviation fuel, credit for tax paid, expansion HB 368
Kentucky
Board of Tax Appeals, reorganization - HB
453
Claims Commission, creation - HB 453
Tax increment financing, pilot program,
extension - HB 330

Taxation, Income - Corporate

Kentucky
Board of Tax Appeals, reorganization - HB
453
Claims Commission, creation - HB 453
Tax increment financing, pilot program,
extension - HB 330
Tax increment financing, mixed-use
development, definition, expansion - HB
388

Taxation, Severance

Kentucky Coal Fields Endowment Authority,
creation - HB 156
Teachers

Best in Class program, termination, June 30,
2018 - HB 312
Certification, alternative - SB 117
Charter schools, employees - HB 520
Religion and religious holidays, teaching SB 17
School
Bible literacy, courses - HB 128
district calendar committee, establishment SB 50
employees, certified or classified
personnel, relatives as substitutes - HB
269
Teacher scholarship, teaching dual credit,
forgiveness - HB 312

Taxation, Income - Individual

Kentucky
Board of Tax Appeals, reorganization - HB
453
Claims Commission, creation - HB 453
Tax increment financing, mixed-use
development, definition, expansion - HB
387
Taxation, Inheritance and Estate

Kentucky
Board of Tax Appeals, reorganization - HB
453
Claims Commission, creation - HB 453

Telecommunications

Kentucky
Communications Network Authority,
creation - HB 343
e-Health Network, abolishment - HB 276
Innovation Commission, abolishment - HB
276
Public Service Commission, telephone
exchange regulation, removal - SB 10

Taxation, Property

Kentucky
Board of Tax Appeals, reorganization - HB
453
Claims Commission, creation - HB 453
Land bank authorities, liens and blighted
properties, disposition - HB 318
Livestock, definition - SB 139
Property
valuation administrators, methods of

Tobacco

Cessation, health benefit coverage - SB 89
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Smokeless tobacco ingredient, regulation,
urge halt - HCR 48

Kentucky
Bicentennial Commission, abolishment HB 276
Capitol Centennial Commission,
abolishment - HB 276
Historical Events Celebration Commission,
abolishment - HB 276
Horse Park Commission, reestablish - HB
403
Mountain Regional Recreation Authority HB 156
War of 1812 Bicentennial Commission,
abolishment - HB 276
My Old Kentucky Home Advisory
Commission, abolishment - HB 276
Natural History Museum, abolishment - HB
276
Promotion, Executive Branch Code of
Ethics, exception - HB 484
Reorganization, Tourism, Arts and Heritage
Cabinet, Executive Order 2016-856 - SB
170
Underground Railroad Advisory Council,
abolishment - HB 276

Department of Transportation, risk
reduction - SB 83
Kentucky vehicle registration database, deaf
or hard of hearing, indication - SB 189
Metal commodities, weight tolerance
exemptions - HB 184
Military surplus vehicle, titling and
registration - SB 176
Motor
vehicle dealers, disclosure of accident
damage, motor vehicles, sale - HB 294
vehicle, blue lights, prohibition - HB 74
Operator's
license, minor, application, signature - HB
192
licenses and personal ID cards, federal
standards, voluntary compliance - HB 410
Overweight trucks, roadway conditions and
modal parity, study - HB 184
Pennyrile Parkway, I-169, Congress, urge HCR 90
Rest areas, human trafficking hotline,
posting - HB 524
Salvage titles, obtaining, process - HB 163
Speed titles, issuance, time - HB 27
Unmanned aircraft, operation near airports,
restrictions - HB 540
Weight tolerance, agriculture, transportation
- HB 174, HB 184

Traffic Safety

Unemployment Compensation

Accident reports, incidents involving
autocycles - SB 73
Deer and elk, automobile accidents, risk
reduction - SB 83
Kentucky vehicle registration database, deaf
or hard of hearing, indication - SB 189
Operator's license, minor, application,
signature - HB 192
Yielding, right-of-way, solid waste collection
service vehicles - HB 144

Franchises, no employment relationship
between franchisee and franchisor - SB
151
Military spouse, relocation - HB 375
Successor employer, surcharge and interest
- HB 473

Tourism

United States

Department of Veterans Affairs, renaming HB 498
Mint Police, state peace officers, authority,
limited grant - HB 225
Radiation, regulation - SB 248

Transportation

Airports, unmanned aircraft facility maps,
development - HB 540
Autocycles, highway operation - SB 73
Axel weight, posted bridge limit, exception,
removal - HB 388
Commercial delivery, alternative vehicles,
roadway operation - HB 404
Deaf or hard of hearing protection trust fund,
creation - SB 189
Deer and elk, automobile accidents,

Universities and Colleges

Comprehensive universities, advanced
practice doctoral programs, review - SB
147
Eastern Kentucky University, contract
employees, Department of Criminal Justice
Training, transfer - SB 197
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Industrial hemp, Agricultural Experiment
Station, testing - SB 218
Kentucky National Guard members, tuition,
residency - SB 136
Public postsecondary comprehensive
funding model, creation - SB 153
Religious and political expression and
assembly - SB 17
University of Louisville Board of Trustees,
reorganization - SB 12

Protection of wages, labor organization and
political activities - SB 6
Wages, definition - HB 378
Waste Management

Kentucky Division of Water, small private
sewer treatment plants, study - HJR 56
Solid
waste collection service vehicles, yielding,
right-of-way - HB 144
waste management facilities, cities in
consolidated local government - HB 246
waste management services, provider
displacement, requirements - HB 119

Veterans

Bowling Green Veterans Center, bond funds
- HB 13
Kentucky National Guard and Reserve
Employers' Council, abolishment - HB 276
Magoffin County veterans nursing home,
expression of support - HB 13
Nursing staff, veteran nursing homes,
personal service contracts, exemption - HB
311
Occupations, licensing and certification,
requirements - HB 113
Operator's licenses and personal ID cards,
veteran's designation - HB 410
Service-disabled veteran-owned
businesses, state purchasing - HB 161
Special license plates, Gold Star Sons and
Daughters - SB 122
Teacher, alternative certification - SB 117
United States Department of Veterans
Affairs, renaming - HB 498
Veteran
license plates, length of service, federal
designation - HB 350
license plates, National Guard or Reserve
component, eligibility - HB 350
World War One Centennial Day, designation
- HCR 59

Water Supply

Livestock, definition of - SB 139
Waterways and Dams

Environmental Quality Commission,
variance request, dams, appeal - SB 249
Wines and Wineries

Alcoholic beverages, omnibus changes - HB
183
Women

Abortion services, establishment of payment
restrictions and priorities - SB 8
Domestic and dating violence, reporting HB 309
Workers' Compensation

Caretakers for churches and certain
ministers, coverage, exemption - HB 306
Commissioner,
department and employees - HB 378
nomination, procedure - HB 378
Franchises, franchisee and franchisor,
relationship - SB 151
Kentucky coal pneumoconiosis fund, KEMI HB 377
Kentucky Workers' Compensation Advisory
Council, abolishment - HB 276
Labor Cabinet, reorganization, Executive
Order 2016-855 - HB 293
Orders, interest rate - HB 223
Self-insured employers, financial

Vetoed Legislation

HB 13 (line item)
SB 219
Wages and Hours

Complaints, prosecution, discretion - HB 378
Electronic wage statement - HB 378
Franchises, franchisee and franchisor,
relationship - SB 151
Nonprofit camps or nonprofit educational
centers, exemption, clarification - HB 255
Prevailing wage, repeal - HB 3
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examination, open records - HB 378
Settlements, interest rate - HB 223
Workers' Compensation Funding
Commission, investment authority - HB
377
Workers' Compensation Nominating
Committee, reorganization, Executive
Order 2016-319 - HB 299
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CREATING AND GROWING YOUR LAW PRACTICE
Zachary A. Horn, Jeffery L. Sallee, and Robert A. Young

I.

INTRODUCTION
The practice of law is a business. This CLE program provides some advice and
information needed to make the decision to start a small or solo firm, and
growing your existing law practice.
Practicing law is much more than writing briefs and making court appearances. A
solo attorney will wear many hats, at least at the beginning:
accountant,
marketing director, office manager, computer technician, janitor, etc. For
practicing attorneys, keeping up with the ever changing practice of law is a must.
You must be familiar with marketing, technology, finance and management.
While there may be drawbacks to practicing law as a solo, there can also be a lot
of benefits: You set your own hours and rates. You choose which cases to take.
You decide what kind of technology to use. You choose where you work and
where you live. The motto of a solo practitioner could easily come from the last
two lines of William Ernest Henley's poem Invictus: "I am the master of my fate: I
am the captain of my soul."

II.

CREATING YOUR OWN PRACTICE – START WITH A BUSINESS PLAN
With all new business ventures, the first step should be a business plan. This
document is the roadmap for any new business. It is also almost always required
if a business loan is needed to cover start-up costs. A good business plan starts
with a concise statement that clarifies the business goals, the value proposition
you bring, and gives the reader a reason to believe that the business will be
successful. Often called the elevator speech portion of a business plan it is the
passionate sales pitch and core belief of the firm.
A business plan also needs to be realistic about the market, the competition, and
the areas of practice for the firm. Are there enough potential clients to keep you
busy? Is the market already saturated with well-respected attorneys in this area?
For instance, a sports or entertainment law practice will likely be unsustainable in
a small town. Alternatively, if there is only one other attorney focusing on family
law in your town, you may be more successful. A good source for market
analysis is your local chamber of commerce.
The business plan needs to contain a financial plan, including forward looking
balance sheets, cash flow statements, and profit and loss sheets. This process
will help you realistically look at the costs related to running a business, setting
goals for revenue, and assuring backers that you have a vision for the firm. Some
business plans are rejected by bankers when the plans omit plans to provide a
salary. Unless you have documented a separate revenue stream, e.g., a spouse
or life partner who plans to support you during the start-up phase, you will need a
personal budget to cover your living expenses. It is essential that you maintain
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separate books for personal and business expenses. Co-mingling funds is the
fastest way to a bar complaint and professional discipline.
III.

LEGAL FORM AND NAME OF THE FIRM
While preparing the business plan, you must decide what legal form your new
firm will have. Every kind of business entity has both benefits and detriments. A
sole proprietorship is easy, but limits growth. A partnership is fine, as long as the
partnership and friendship can withstand the strains of the start-up period. A
limited liability company is still relatively easy to create, and offers more
protection and separation between the business and personal affairs. A
corporation offers great protection, but adds cost and overhead that may be
difficult for a solo to manage.
Once you have decided what legal form suits your needs, you should start
thinking about what to name your firm. Both the KBA's Advertising Commission
and Ethics Committee as well as the Kentucky Supreme Court Rules have
restrictions on the naming of a firm. The underlying rule is quite simple. The
name of the firm cannot be misleading. A solo practitioner cannot claim to be
affiliated with others, if that is not the case. (e.g., Jeff Sallee and Associates
implies there are associates in the solo's firm). A firm cannot indicate it is a
different legal form than it really is. (Partnerships cannot call themselves a
PLLC.)
The last step in the naming process is to verify the name is not already taken.
Not only would this be an issue from a trademark perspective, it could be
misleading. Even if the name is not an existing legal firm, you can run into
trouble. An attorney named Kimberly Clark or a partnership of Procter & Gamble
will receive immediate and unwanted attention.
If the firm is planning to practice across state lines, be certain that the name
meets the requirements of all the jurisdictions involved. Although some states
allow attorneys to practice under trade names, the KBA issued an ethics opinion1
that states doing so in Kentucky is not allowed.
Many new firms look for space sharing options. Sometimes another small firm
may have an office you could rent. Sharing a building can minimize your office
costs, but it can also be rife with ethical concerns. Attorneys sharing an office can
be seen by the public as a law firm. Do not use letterhead that includes the
names of the other attorneys sharing the office building. If the group shares a
receptionist, it is best to have a separate phone number than an extension, and
the phone should never be answered in a way that infers the attorneys are acting
as a firm. Be cautious about printing to a shared laser printer as well, so you can
maintain the confidentiality of the material printed. Also, be very cautious about
sharing computer servers for data storage.

1

Kentucky Bar Association Ethics Opinion E-338, June 1990.
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IV.

TAXATION, ACCOUNTING, AND INSURANCE
Some new attorneys think that once they have a law license, it is the only license
they need. That is not true. One aspect of taxation is directly related to the
physical location of the firm. Counties and many cities require a business license
(occupational tax) to operate in their jurisdictions as a way to tax activities,
including the practice of law. These ordinances were being enforced even on
attorneys who only had limited contacts with the city or county. This became an
issue that the KBA brought to the Attorney General for an opinion. OAG 14-002
was published on June 13, 2014. Although specifically referencing the ordinance
in La Grange, it should be applicable to similar ordinances. Attorneys need to
"regularly and continuously" practice in the jurisdiction in order to be subject to
the license requirement. "Isolated and infrequent" contacts provide an insufficient
nexus.
A surprise to many entrepreneurs is that they get to pay twice as much Social
Security tax, since they pay both the employer's as well as the employee's
portion. Another difference is that as an employee, the employer withholds taxes
every pay period. With a firm, taxes are paid on a quarterly basis. Getting the
taxation and payment processes in place is something that should not be taken
lightly. Money should be set aside every month to pay estimated quarterly taxes.
Failure to do this correctly will result in significant tax penalties. Most firm and
practice management software either provides accounting features or they
integrate into popular accounting packages.
Several forms of insurance may be needed for a small firm. The first kind of
insurance to consider is professional liability insurance. The rates differ based on
the practice areas. Health Insurance is more accessible than ever, even if the
costs continue to rise. Renter's insurance can address loss of firm's physical
assets. Business disruption insurance can be helpful in the event of a fire or a
prolonged sickness that would make it impossible to continue business
operations.

V.

LEAVING A FIRM TO START A NEW ONE
Leaving a firm to start a practice can bring some additional headaches. The firm
will be concerned about losing clients as well as the attorney. The attorney wants
to bring as many clients as possible to the new firm. KBA Ethics Opinion E-424
makes it clear that the decision belongs to the client. Both the firm and the
attorney have a duty to protect the client's interests.
The attorney and the firm should inform the client that the attorney is leaving the
firm and give the client the option to retain the lawyer or stay with the firm. The
client can request the files be given to the attorney, but the firm may need to
keep a copy of the records. The client still has a duty to pay the firm for work
done, and the firm cannot hold the files pending that payment. Work product,
however may be retained. If the attorney only did some peripheral legal work or
research, then there is an insufficient nexus to require the client notification.
Another thing the departing attorney needs to do is ensure the attorney has
enough client data to perform conflict checks. This does not mean the attorney
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should take the firm's entire client database, but enough data will be required to
perform a conflict check based on the clients where the departing attorney
provided significant legal representation and the opposing parties.
VI.

SETTING UP THE OFFICE
Four bare walls and a floor do not make a very inviting law office. In order to
meet with clients in an office, the office needs to appear inviting. This means a
desk, chairs, lighting, etc. Some new firms have made some mistakes with the
very basic process of designing their offices. In general, a new firm should
consider the basics and their clientele. Hiring an interior designer and purchasing
high-end furniture is great if the firm has the capital and an expensive office
would be expected by the clients. For most firms, however, a low key approach
is probably best. A new firm with a polished office can lead clients to think they
are paying more for the office than for the legal services.
Not long ago a new attorney needed to start a law library, purchase lockable
filing cabinets, and find an assistant to transcribe notes and do the filing.
However, with the changes in the practice of law, legal research is moving more
online, files are stored on servers, and attorneys are creating and filing their own
documents. By scanning and filing documents on computers, less paper storage
is required. On March 21, 2014, KBA Ethics Opinion E-437 officially blessed the
use of cloud computing for storing confidential client information. The attorney
needs to follow the Rules of Professional Conduct and keep the information
confidential and ensure proper supervision. Storing content on the cloud can also
reduce a firm's need to provide disaster recovery solutions.
The "right" computer to buy or the "right" software is a somewhat personal
decision. But these choices essentially come down to budget and the level of
comfort with the systems. In addition to a computer, other needed hardware
includes a printer, a scanner, and a copier. Increasingly, multifunction devices
are available that combine these features.
Fax machines are rapidly
disappearing as are desk phones, but a central phone line and fax may still make
sense in the near term.
For software, the key considerations are practice management software,
accounting software, and a basic office suite. Simply purchasing the software
packages is not enough. For a small firm or solo practitioner to compete
effectively against larger firms, productivity is essential. To be most productive
with software packages, attorneys need to spend time training.
Although an attorney may feel entirely comfortable with low cost software
options, it is important to consider that clients will be exchanging documents with
the firm. The ability to perform eDiscovery may also lead the attorney to buy a
more robust office suite to be most effective. The KBA provides access to
CaseMaker, but it may make sense to set up a Westlaw or LexisNexis account
for legal research.
In many cases, a lawyer on a "shoe string" budget can set up a functional home
office for their solo practice for around a thousand dollars. This includes using a
cloud based case management software such as Clio that is billed on a monthly
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basis, a serviceable high volume all-in-one black and white printer, stationery,
and miscellaneous office supplies. With the right software and a suitable setting
for meeting clients, a lawyer can run their new practice from a laptop in their
home, and add permanent office space and staff as the practice grows.
VII.

MAKING MONEY
Now that the firm has a place to conduct business, revenue is needed to keep
the doors open. The firm needs to have a marketing plan and spend some funds
on advertising to bring in clients. The market research should have indicated
what kind of rates are customary in the region. Some work can be done by flat
fees. For very new firms with limited capital, contingency fee cases can be risky.
One possible revenue stream is court appointed work. The pay may not be in line
with the expectations of a new lawyer, but this work can help new attorneys
make ends meet. Not only does this work provide new attorneys with needed
experience, but doing a good job with these clients will also bring in referrals from
friends and acquaintances of the people helped through the appointments.
It is common for new attorneys to contract with other firms in the area to provide
legal services on a project basis. The contract work is done under the
supervision of the hiring attorney, and conflict checks will be needed for the work.
The contract attorney is not the attorney of record and the client relationship
remains with the hiring lawyer.
"Of counsel" arrangements are another possibility for new attorneys. These
relationships often develop as a result of long-term quality contract work from an
attorney. While a contract attorney performs mostly behind the scenes work, an
"of counsel" attorney may have a wider variety of relationships with the other
firms. In these relationships, the "of counsel" attorney may even appear in the
firm's letterhead. The attorney can maintain a private practice while continuing to
take work that the larger firm does not have staffing to manage. Sometimes
extended "of counsel" arrangements can result in the attorney being hired into
the larger firm.
"One shot appearances" are another possible revenue source. In these
situations, the attorney may be hired to serve as local counsel and appear in
court on a particular motion or proceeding. This is a good way to make quick
money with a limited time commitment. A good source for local counsel
appointments is a website like www.localcounselcollective.com.

VIII.

CLIENT DOCUMENTATION
Before meeting with new clients, ensure you gather enough information to do a
conflict check. Failure to do this before meeting to discuss the merits of a case
could not only lose you the prospective client, but prevent you from representing
a current client in a matter that conflicts with the prospective client. Almost every
practice management software package includes a conflict check feature. The
client intake process should include a form that the client completes before
meeting with you.
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Along with the client intake form, every attorney should have at least one client
engagement letter form. Do not provide any legal advice without an engagement
letter that specifies the scope of the engagement. If the meeting with the client
does not go well, an attorney should send a form letter to ensure that the client is
aware that there is no attorney-client relationship based on the meeting. If the
meeting does go well, send a letter confirming the scope of the engagement, the
rate structure, client and attorney expectations, and what steps could lead to a
dissolution of the attorney-client relationship. After the legal services have been
provided, send a disengagement letter to thank the client and let the client know
that the legal representation has concluded. Encourage the client to return if they
need legal services in the future.
Any engagement letter should specify the fee arrangement with your client. Not
every case will be billed hourly, and many clients will demand flexibility on the fee
structure. The three basic fee arrangements are the traditional hourly rate, flat
fee arrangements, and contingency fee agreements.
The primary rule for an hourly case is to get a retainer up front. These funds
should be placed in a client trust account and billed against on a monthly basis.
Once billed against, the earned retainer may be transferred to your operating
account. The engagement letter for hourly work should always specify the
amount needed to begin the case, and the points at which additional payments
will be needed. Also be sure to include language in your engagement letter that
states you reserve the right to withdraw in the event of non-payment. Note,
however, that in some circumstances ethical or judicial restraints may not allow
you to withdraw for non-payment, so get a retainer up front and carefully screen
your clients. The quickest way to insolvency is for attorneys to work without
payment.
Some clients may want to negotiate a non-refundable flat fee for services. Some
lawyers may find this appealing because the fee is immediately earned and can
go directly into their operating account. It is important, however, to be cautious
when negotiating these types of fee arrangements. Generally speaking, only
agree to a flat fee arrangement if you can reasonably estimate the amount of
time you will spend on the matter. This is good for services such as will and deed
preparation, and may be utilized in routine litigation that may not be contested,
such as eviction or foreclosure. The key to flat fee arrangements is to specify
what the flat fee covers, and provide contingencies or circumstances in your
engagement letter that specify when the case may be converted to an hourly
rate, and additional funds may be needed. A poorly drafted flat fee engagement
letter may force you to represent a client in a manner outside the envisioned
scope for pennies on the hour.
Contingency fee agreements may also be agreed upon, but use caution. As an
attorney, time is your product, and you have a finite amount of it. So use your
time wisely. Carefully weigh the risk and reward of the case, and determine if it
is worth your time. A case that will require a lot of time and has a low return or is
unlikely to succeed is probably a case you do not want. A bleeding heart has
bankrupted many Plaintiff attorneys. Also, as a new firm, you may not have the
financial resources to front the expenses associated with a contingency fee case,
so initially you may want to only accept contingency fee cases that will have few
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or low expenses, or agree for the client to pay the expenses of the case. As with
any fee arrangement, you should also specify in the engagement letter the terms
of engagement, and keep track of your time.
Whether the case is hourly, flat fee, or a contingency case, you should always
keep a detailed record of the work you perform on every case. Not only does this
give you a chronology of the case, but it also gives you a record to show your
fees are reasonable, and allows you to track how you are spending your time and
the rate of return.
When first starting out, a new firm will usually do their own accounting. It is
common for a firm to hire an accountant to set up the books or software, and
even reconcile the books on a monthly or quarterly basis. If an accountant is
used, the attorney must be diligent in protecting client confidentiality.
Regardless of who is doing the accounts payable work, it is important to send a
bill every month for active cases. Regular billing is important for many reasons. It
informs the client of the action taken on their behalf. It keeps the case in the
mind of the attorneys, even if the case is a slow moving case. It also improves
cash flow. Billing more frequently is unproductive. If the case draws down the
retainer rapidly, work with the client to increase the amount. If billing is less
frequent than monthly, it could upset the client with sticker shock.
If a client is unwilling or unable to pay, it is important to discover that early in the
case. If you continue to provide legal services knowing that the client is unable to
pay, it is unlikely that the situation will change as the case progresses. It looks
bad when an attorney tries to use a collection agent or sues the client for unpaid
fees. Most clients seem reluctant to pay for legal work. The attorney will be
questioned about every charge. The contingency fee will be seen as too high.
Without clear communication throughout the case and without regular billing, the
process of receiving payment for services is tough. If a settlement check is to be
made to the client, ask that the firm also be a party to the check. This requires
both the client and the firm to endorse the check. Another option is for the
settlement to be deposited in the trust account.
The transfer of funds from the trust account to the firm's operating account is part
of the billing process. Never take money directly out of the trust account to pay a
firm's expenses. While the money is in the trust account, it belongs to the clients,
not the firm.
IX.

MARKETING AND BUSINESS DEVELOPMENT
In Kentucky, law firms must adhere to the rules of the Attorney Advertising
Commission as defined in SCR 3.130(7.01) through 3.130(7.60). The purpose of
this CLE program is not to dive into those rules. Advertising is only one aspect of
marketing. Before going forward with an advertising plan, attorneys must ensure
that they are meeting the advertising requirements.
When considering where to spend the firm's advertising budget, both new and
old advertising venues should be considered. The business plan defined the
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target market for your services. Do these clients read the newspaper? Do they
have Internet access? Do you have the time to maintain a firm web site?
Professional organizations are a source of new business leads. Being a member
of the local bar can give you access to the lawyer referral service as well as
contacts with other local attorneys. Participation in a KBA section or division can
give you additional exposure and lead to referrals. Joining a business
organization like Kiwanis, Rotary, or the Chamber of Commerce can also give
you access to potential business clients.
One popular marketing model divides the process into four phases called
moments of truth.2 The first and second moments were developed by Procter &
Gamble. Google added the zero moment. Pete Blackshaw, a former P&G
employee, created the third moment.
From a legal services perspective, the Zero Moment of Truth is the point where
potential clients are determining their needs and where to go in order to find out
how to meet those needs. Attorneys need to consider where their family law,
personal injury, etc. clients would likely look for an attorney when they need one.
The First Moment of Truth is the point where the client first encounters the
advertising material created by the firm to entice new clients. Will the TV spot be
well received, or is it considered tasteless? Is the firm's website engaging, or
does it seem stale and dated? If the client does not respond to the
advertisement, the relationship ends before it can truly begin.
The Second Moment of Truth is the point where the client meets with and uses
the attorney's legal services. The client's experience will determine if the
relationship will continue or if the initial experience did not satisfy the client and is
the end of the relationship.
The Third Moment of Truth is the point where clients transition from satisfied
customers to enthusiastic supporters. These clients will share their experiences
with others. This is often done online and could be an issue for attorneys
because the clients could call an attorney an expert. It is also possible that the
clients are so dissatisfied that they publish negative content. Attorneys are quick
to jump on negative online comments as libel and sue their former clients.3
X.

HIRING STAFF
Most new firms do not have the capital or income stream to hire staff. The
business plan should contain a section setting targets to achieve before starting

2

For a concise article of this topic, see Heidi Cohen, "Marketing, The 4 Moments of Truth," Heidi
Cohen's Actionable Marketing Guide, Jun. 27, 2013, http://heidicohen.com/marketing-the-4moments-of-truth-chart/.
3

Debra Bruce, "How Lawyers Can Handle Bad Reviews and Complaints on Social Media," Solo
Practice University blog, Jul. 21, 2011, http://solopracticeuniversity.com/2011/07/21/jpw-lawyerscan-handle-bad-reviewes-and-complaints-on-social-media/
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the hiring process. The chief requirement for hiring someone is that the firm is
showing a profit, after salaries, to cover the additional expenses: payroll, taxes,
insurance, training, additional equipment, etc. Before hiring your first employee,
work with an accountant to ensure that the accounting processes are set up to
handle these needs. Do not forget the need to complete IRS I-9 forms for new
employees.
It is also important to have an employee handbook, or at least a documented set
of policies and processes for the employees. This is especially important for
attorneys due to the requirement to adequately supervise employees and
because the employees will have access to confidential client information. Good
job descriptions are also needed to clarify the expectations of the employees.
XI.

STRATEGIC PLANNING
Faced with ongoing change and continuous cost pressures, mid-size and small
law firms are focused on investing in technology to increase efficiency and
productivity. Does your firm have a strategic plan to address these issues?
Gone are the days of growth for growth's sake. Today, it's about modest growth,
focused on profitability and delivering more value to a firm's customers, and
founded in smart investments in technology, time and talent. Those are the key
messages from a new survey of 145 mid-size and small law firm leaders, whose
firms range in size from fewer than 30 attorneys to those with up to 174.4 The
survey was conducted in March 2015 by Thomson Reuters and the Managing
Partner Forum.
The study addressed the following:


How to deal with client pressures to reduce fees?



How to attract more desirable clients?



How to transition the firm to the next generation of leadership?



How to grow the business while reducing costs?



How to manage the expectations of a new generation of tech-savvy
lawyers and paralegals?



How to market more effectively?

The answer to these and other questions, said law firm strategic planning expert
John Remsen Jr., President and CEO of the Managing Partner Forum, is a
proactive approach to embracing change.

4

Strategic Planning: Key to Smart Growth, 2015 Thomson Reuters and Managing Partner
Forum Mid-Size and Small Law Firm Survey.
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As the economy continues to build steam, now – not later – is the time for midsize and small law firms to establish a strategic plan and wisely invest their
resources in the areas of technology, marketing and business development, and
talent development. Even though you may be busier than you have been in
years, now is the time for law firm leaders to think ahead and start working
toward embracing change. The key is not growth, the key is smart growth.5
While many law firms have a good grasp of what they think they need to do to
succeed, according to the Thomson Reuters/Managing Partner Forum survey,
only a fraction of smaller firms have a firm-wide written strategic plan to guide
them. Only 16 percent of small firms with fewer than 30 attorneys have a
strategic plan, compared to 63 percent of larger firms (80 to 174 attorneys).6
The question is how to start. Start small. Think about planning first for the
upcoming year. What are the major issues facing your firm or practice? Pick the
top five and plan for how you are going to address them. Once that is done, think
three years from now. Compare it to going on a trip. Map out where you want to
go and how you are going to get there. And finally, hold your firm accountable.
Don't prepare a strategic plan and put it on a shelf. Review it quarterly to make
sure you are on your road to success.
XII.

TECHNOLOGY ISSUES FOR LAWYERS
Knowing that technology impacts every lawyer, the American Bar Association
amended its model rules at its annual meeting in 2012. Rule 1.1 now provides
that lawyers must be competent not only in the law and its practice but also in
technology. The comment to Rule 1.1 says that to maintain the requisite
knowledge and skill, a lawyer should keep abreast of changes in the law and its
practice, including the benefits and risks associated with relevant technology,
engage in continuing study and education and comply with all continuing legal
education requirements. In other words, "relevant" requires today's lawyers to be
current not only in their areas of practice, but also in technology. Ask yourself
what does it mean to be "relevant" in dealing with law firm technology? Law firm
technology today is so much more than equipment that sits on our desks. It
touches all areas of our practice.
The Managing Partner Forum also released a featured white paper and a great
study on the changing legal field related to technology.7 The study was
conducted by Citi Bank Private and Hilldebrandt Consulting. The Study
concluded that firms who pursue a dual strategy of operational efficiency and
growth will outpace the competition. Its recommendations to law firm managers
included the following:

5

Id.

6

Id.

7

2016 Client Advocacy, Managing Partner Forum by Citi Private Bank and Hilldebrandt
Consulting, LLC.
1-200



Improve and Enforce Your Firm's Processes and Procedures in Areas like
Client Intake, Billing and Collections.



Invest in Technology to Improve Lawyer Efficiency and Productivity.

In deciding which would be best for your office, there is no better resource than
the American Bar Association Law Practice Division's Buying Guide, created by
the ABA Legal Technology Resource Center. The buying guide can be found at
http://www.americanbar.org/groups/departments_offices/legal_technology_resou
rces.html.
The Buyers' guide covers every imaginable legal technology product from
automated forms, cloud computing, credit card processing, time and billing
software, and social media to practice management software. To make sure you
are staying relevant in the field of legal technology, reviewing the LTRC website
often if a must.
XIII.

LAW FIRM MANAGEMENT
Altman Weil's 2015 Law Firms in Transition Survey8 documents how the
business of law is changing and identify emerging forces that will move the legal
market forward. They found increases in law firm profitability are clearly linked to
strategic changes in lawyer staffing, efficiency of legal service delivery and
pricing approaches. It determined the key was to prove lawyer efficiency. How
does one accomplish this?
At a recent meeting of the American Bar Association Law Practice Division held
in Walt Disney World Resort in Orlando, a panel applied Disney imagineering to
the practice of law.9 "Imagineering" is a combination of "imagination" and
"engineering" and invites you to stretch your mind to examine the possibilities in
your business, your field and your life. The program looked at the keys to
improving law firm efficiency and what would entail The Future Law Office. The
keynote speaker was Joe Tankersley, who frequently speaks on imagineering
and the future of business. Invited were some of the best minds in law to discuss
where they see law going in the future, including Richard Granat of the
eLawyering Blog, Joan Bullock of The Reformed Law Prof SM, Omaha, Nebraskabased attorney Mary Vandenack, Florida-based attorney Kimberly Leach
Johnson, Dan Lear of Avvo and personal branding expert Katy Goshtasbi and
Tom Grella, an Asheville, North Carolina-based attorney.
Here were the key takeaways:
A.

Communication. The future is changed more by communication of
opportunities than anything else. We all need to be aware of what is going
on in the outside world, including advances in technology, changes in
work habits, the emerging workforce and what's happening in the

8

Survey can be found by visiting, http://www.altmanweil.com/dir_docs/resource/1c789ef2-5cff463a-863a-2248d23882a7_document.pdf.
9

Competing in a Changing Marketplace, Bob Young, February 2017, Law Practice Today.
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community. The panelists advised connecting with the world beyond the
courthouse pillars to determine how to improve efficiency in your office.
B.

Competition. Lawyers tend to think their competitors are lawyers in other
law offices. But the real competition may be people who are figuring out
ways to do things better outside traditional firms. Look at how nonlawyers are doing it quicker and cheaper.

C.

Workforce. By 2025 there will be five generations in the workforce, 40
percent of whom will be Millennials. The key to preparing for this change
is to implement up-and-down mentoring: older workers will still mentor
younger ones, but younger workers will also mentor older people in their
areas of expertise.
The panelists also pointed out that, by 2020, 40 percent of the workforce
will be contingent workers, freelancers and other independent workers
creating their own jobs and workplaces. The trend is toward co-working
spaces and smaller individual offices, which encourages collaboration.
Imagine how this could change the world of law.
Most lawyers have long-standing habits that hamper productivity. It's
important to look at what you, and others around you, are doing and how
to do it better. Pull data to improve performance and income. The key is
to manage the opportunities and risks by tracking and using data.

D.

Transparency. Organizational transparency is the new green. New
generations expect access to information and want to know what
everyone is doing. This may seem intrusive for firms not accustomed to
sharing information, but it can bring great energy and suggestions.
Expect, too, that those on the outside will want to know about your firm
and how it operates.

E.

Antiperfectionism. Lawyers love to review, review and review before we
send out a document to a client, but this is not how to run a business in
modern times. Instead, run your business like an app developer. Get it to
market fast and make it better, but don't wait until you make it perfect
because someone will beat you to it. Learn to fail forward!

F.

The role of nonlawyers. Nonlawyers may be the most promising
innovators in a law office—and need to be valued. Encourage them to
contribute more by giving them opportunities to show their skill sets and
invest them into the firm's practice. Consider having nonlawyers run your
practice groups as they don't think like lawyers.

G.

Fixed-price legal services. Consumers want fixed pricing and
transparency. Legal project management and effective data evaluation
are key to being able to give clients what they want without damaging the
firm financially. Quarles and Brady managing partner Kimberly Leach
Johnson says 18 percent of the firm's fees are fixed. The firm approaches
clients aggressively about agreeing and partnering in it. If you don't know
how to quote a fixed fee, then you don't know how to read your data. Look
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at realization rates for all work to see what is profitable and what is not. It
will make you become more efficient.
H.

XIV.

Management versus leadership. There is a big difference in law firm
leadership and law firm management. Management should be left to a
firm administrator to set rules and make sure those are followed. The role
of law firm leadership is to envision and implement the bigger picture.

BRANDING FOR LAWYERS
In her book, Personal Branding In One Hour for Lawyers, personal branding
expert, Katy Goshtasbi, asks how can attorneys highlight their unique talents and
stand out from their fellow practitioners? How do these distinctions lead to more
jobs, promotions, clients and referrals for these attorneys? If you are a new law
school graduate or an attorney trying to re-invent yourself, Katy's book is a must
read.10
As an attorney it seems that these same questions apply to law firms who are
currently caught up in a very competitive legal market. When developing your
strategic plan, ask what is the best way for a firm to develop that distinct brand
that drives business? Create your niche and use your social media and
technology to create your brand.
If you are a law firm manager or a practicing attorney, you need to be familiar
with the ins and outs of marketing a firm, and the technology required to do so.
Educate yourself to be able to develop your firm brand through your website,
your logo, and understand search engine optimization. This requires familiarity
with marketing through Google, Facebook, Twitter and LinkedIn.

XV.

CASE MANAGEMENT AND TIME AND BILLING SOFTWARE
If you are a practicing lawyer, there is no more valuable asset than your time.
Case management and time and billing software are a must. Case management
software offers all you need to run a law practice from intake to invoice. It allows
you to manage your cases, communicate with your clients, documents your file,
send bills, make appointments, and track your time.
There are a many great case management products on the market. They include,
but are not limited to, Clio, Abacus, My Case, Legal Files and Practice Panther. If
you are only in need of a time and billing program, Itimekeep is a great product,
allowing you to enter time from your desktop, from your tablet and even your
smartphone so that valuable time and money are not lost because you forgot to
write it down before you returned to the office. Find the one that is right for you.

10

Personal Branding in One Hour, Katy Goshlashi; ABA Law Practice Division.
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LAWYER REGULATION AND THE MOVEMENT TOWARD A
UNIFIED BAR IN KENTUCKY
Jane H. Herrick

Regulation of attorney conduct was the domain of the circuit court1 until the passage of
the State Bar Act in 1934.2 That act—the beginning of modern lawyer regulation in
Kentucky—was passed due to the efforts of a statewide, organized but strictly voluntary,
bar association. Until the State Bar Act, local courts in Kentucky held the power to
regulate the practice of law through the use of their contempt power. This method of
discipline was very direct, usually amounting to a bench trial before a circuit judge. At
that time in the Commonwealth, there was no centralized or unified system of lawyer
discipline. Such discipline, if any, was left to local judges, local efforts, and local
standards.
For example, the local bar in Louisville became proactive in proceeding against unethical
attorneys. The Louisville Bar Association (LBA) formed its own committee, the
Investigating Committee, to investigate allegations of lawyer misconduct. On occasion,
the committee itself sought a rule against an attorney.3 The LBA also shared information
with the Jefferson County commonwealth's attorney. Although the LBA's effort was
organized and provided a needed degree of oversight, it only extended to the lawyers in
Jefferson County.4
Early leaders of the then-voluntary bar association in Kentucky saw the need for
improved lawyer regulation. Over the course of thirty years, from about 1901 to 1934,
the voluntary bar moved from an embryonic professional organization to a highlyorganized, state-wide group that actively campaigned for a unified bar through statutory
enactment.
I.

FITS AND STARTS: 1871 AND 1882-1884
The first formal attempt at forming a lawyers' organization began soon after the
Civil War. A group of lawyers met in Louisville sometime between June and
December 1871 with the purpose of addressing a recent case5, Bowlin v.

1

For an early example, see Rice v. Commonwealth, 57 Ky. 472 (472 B. Monroe 376) (1857).
This case may be the oldest "lawyer discipline" case in Kentucky. In this case, a lawyer was
found guilty of altering a document and was disbarred.
2

Chapter 8, §101-1, Carroll's Kentucky Statutes Annotated (Baldwin's 1936 Revision).

3

For example, in 1919, the chair of the committee sought a rule against Louisville attorney
William H. Haney to show cause why he should not be disbarred. The court sustained the
motion. Haney had allegedly obtained a divorce from his wife by fraud and left the city. "Rule is
Issued Against Haney," Louisville Courier-Journal, December 18, 1919, Section 1, p. 1, column 1.
4

See, e.g. "Disbarment is Urged for 4 Lawyers," Louisville Courier-Journal, May 26, 1924,
Section 1, p. 1, column 4.
5

Constitution, By-Laws, Roll of Members and Proceedings of the Kentucky State Bar Association
at Its Organizational Meeting Held in Louisville, Kentucky, November the Nineteenth, Nineteen
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Commonwealth.6 The Bowlin Court held that a black man in Kentucky was not
competent to testify against a white man.
A banquet was held "to create a public sentiment in favor of such a change in our
Statutes as would enable negroes to testify, both for their own protection and for
the protection of the white people as well."7 The number in attendance at the
banquet is unknown, but there were several speeches in favor of a change in the
law:
The banquet was held in a hall on the north side of Market Street,
between Sixth and Seventh Street. Senator Stevenson, Isaac
Caldwell, General Humphrey Marshall, General Eli Murray and
other distinguished men of the State, many of whom had been in
the Confederate Army, were present. The speaking was fine; the
jollity and the champagne were super-abundant. These lawyers
had in mind, not only the serious purpose mentioned above but
also the public and private advantage to be gained by more
friendly intercourse between all the members of the profession in
the State.8
The effort was successful, because at the next legislative session, the General
Assembly amended the law.9 The means, if any, by which the legislature was
lobbied or influenced are not mentioned.
After the 1871 meeting, another effort at statewide organization was not
attempted until over ten years later. In 1882, Colonel George Baber of Louisville
made a suggestion in his publication called the Kentucky Law Journal10 that there
should be a state bar. Colonel Baber "suggested that Kentucky should follow the
example of Tennessee and immediately establish a State Bar Association."11
The colonel issued a "call," signed by 153 Kentucky attorneys:

Hundred and One, Together with a Resume of the History of the First State Bar Association,
1881-1884; and Facts Leading up to the Formation of the Present Kentucky State Bar
Association, prepared by Edward J. McDermott at the Request of the Association, 5 (June 1910)
(hereafter, "McDermott").
6

2 Bush 5 (1867).

7

McDermott, supra note 5, at 6.

8

Id.

9

1871 Ky. Acts, Ch. 139, §7; McDermott at 7: "Thus was removed another unreasonable barrier
that helped to keep some light from the courts, though the courts need all the light they can get.
Other barriers, maintained on plausible but unsound reasoning, still remain."
10

This publication is not the same as the law journal published today at the University of
Kentucky College of Law.
11

McDermott, supra note 5, at 8.
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A CALL FOR A STATE BAR ASSOCIATION
The undersigned, members of the legal profession of Kentucky,
respectfully suggest to their professional brethren of the State the
propriety of establishing a State Bar Association, the purposes of
which shall be to cultivate the science of jurisprudence; to promote
reforms in the law; to facilitate the administration of justice; to
elevate the profession; to enable the members of the Bar
throughout the State to become acquainted with each other, and
to cherish a spirit of brotherhood among them; and to place us in
friendly affiliation with the Bar Associations of the other States of
the Union, and with the National Bar Association.
With these purposes in view, a meeting, consisting of such
members of the Bar as shall see proper to attend from various
parts of the Commonwealth, will be held at the court-room of the
Louisville Chancery Court, in Louisville, Kentucky, on Wednesday,
April 5, 1882 at 12 o'clock m., to make a preliminary organization
of the said Bar Association, to select temporary officers, to appoint
an appropriate time and place for the first annual meeting of said
Association, and to arrange a programme of proceedings for said
first annual meeting. We invite our brethren of the Bar throughout
the State to be present and aid us.12
The call had the desired effect, and a group gathered in April 1882 in Louisville.
The group elected officers, set dues, and formed a committee to draft a
constitution and by-laws. The constitution and by-laws were to be presented at
the first annual meeting. The meeting date was set for June 22, 1882, in
Louisville.13
By the time of the June meeting, 196 lawyers had each paid $5.00 in dues to the
incipient organization. On June 22 and 23, lawyers gathered and read several
papers. Some of the topics included: "The Old and New Courts of Kentucky—A
Legal Sketch;" "Should We Plead to an Issue?;" "Competency of Witnesses;" "Is
the Position of Our Court of Appeals on the Doctrine of Implied Malice Correct?;"
"Sales of Land for Taxes by Sheriffs in Kentucky;" "What is the Most Just and
Effective Mode of Regulating Railroads by Law?" and "Statutory Deformities and
Legal Formalities."14
The 1882 proceedings concluded with a grand banquet at the Galt House.15
These lawyers knew how to have a good time. According to the Treasurer's
Account, the group spent $40.00 on cigars ($10.00 for cigars at the banquet
12

Report of the First Annual Meeting of the Kentucky Bar Association held at Louisville,
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alone).16 Also, the food at the banquet was delectable: broiled blue fish, fillet of
beef aux champignons, lamb chops, lobster salad, and wines.17
The most notable aspect of the 1882 meeting was that the new association
adopted a constitution and set of by-laws, drafted by a committee formed at the
April 1882 meeting.18 These documents formed the first attempt at selfgovernment of an organized bar in Kentucky.
The constitution was composed of ten articles. Article I declared the "Name and
Object" of the organization as follows: "This association shall be known as 'The
Kentucky Bar Association.' Its object shall be to advance the science of
jurisprudence, promote the administration of justice, uphold the honor of the
profession of the law, and encourage cordial intercourse among the members of
the Kentucky Bar."19 Article III formed committees, one of which was "On
Grievances."20
There were thirteen by-laws and in Section II specified the order of proceedings
for annual meetings. The fifth order of business was to be "Reports of Standing
Committees—On Jurisprudence and Law Reform; on Judicial Administration and
Remedial Procedure; on Legal Education and Admissions to the Bar; on
Publication."21
The Bar Association met again the next two years, in June 1883 and June 1884,
again in Louisville.22 By 1884, however, interest had waned. According to the
1884 records, there were 232 members of the association, but "only 84 had paid
their dues for this meeting."23 At the 1884 banquet held at the Galt House, the
group selected Crab Orchard Springs in eastern Lincoln County as the site of the
1885 annual meeting. That meeting never took place:
"This valuable
Association, though it clearly had an influence in shaping subsequent legislation,
was unfortunately allowed to die."24
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II.

REVIVAL
About fifteen years later, lawyers in Louisville and Covington began the process
to re-form a state bar association. In January 1900, lawyers in Louisville met and
began organizing the Louisville Bar Association.25 On February 9, 1901,
members of the Kenton County bar held a banquet "in honor of the centenary of
the induction of John Marshall into the office of Chief Justice of the United States
Supreme Court." At the end of that banquet, someone made a motion or
proposed a resolution to form a local bar association. The group elected
temporary officers and appointed a committee to draft a constitution and by-laws.
The group was formally organized a week later.26
In Summer 1901, the Louisville and Covington groups started communicating
about forming a new state organization.27 Again, a "call" to members of the bar
was issued, and an organizational meeting set for November 19, 1901, in
Louisville.28
At this meeting, the president of the Louisville Bar Association greeted attendees
with confidence but an acknowledgment of former failure: "In behalf of the
Louisville Bar Association, gentlemen, I welcome you. This association and the
Covington Bar Association have called this meeting in the hope that a useful and
permanent State association may be established. We have not forgotten the
wrecks of the past."29
At this meeting, the group drafted a constitution and by-laws, based in large part
on the 1882 documents. The new organization, perhaps in an attempt to
distinguish itself from the failed group of the early 1880s, named itself the
"Kentucky State Bar Association" in Article I of its constitution.30 In Article II, the
association stated its object very similarly to that of the old association: "This
Association is formed to advance the science of jurisprudence, to promote reform
in the law, to facilitate the administration of justice, to uphold integrity, honor and
courtesy in the legal profession, to encourage thorough liberal legal education
and cordial intercourse among members of the bar."31
Further reflecting its desire for legal reform, the constitution specified the creation
of a "Committee on Law Reform." Mr. McDermott stated:
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The Legislature is about to meet. Whatever we want must be
presented at once; and surely we ought to be able to do
something to elevate the bar and to help the bench and to benefit
the people. The main business of the State is to preserve order
and to administer justice; and yet that function of our government
is not performed as it should be. If we do our duty we can surely
bring about long-needed reforms and with the thanks of the public,
while giving power and dignity to our calling.32
A main concern of the meeting was how new lawyers were admitted to the bar.
Mr. McDermott stated:
[T]he method of examining and admitting lawyers to the bar is
absurd. Six months' study of the code and statutes and a few
elementary books which admit anybody into our ranks. It takes
more time than that to become a carpenter or a plumber…Instead
of allowing every Circuit Judge in the State to appoint examiners
to go through the farce of asking applicants the A, B, C's of the
law, we should have a State examining Commission of good
lawyers, selected by the Court of Appeals or a State Bar
Association, with the power to prescribe tests suitable to show that
every applicant has a reasonably thorough knowledge of the law
and a good character.33
McDermott then logically linked admission to regulation:
[W]e should see to it that, after fit men are admitted to the bar, they
shall conduct themselves as honest and reputable and selfrespecting men should. If we do not, by joint effort, make it unsafe
to do dishonest or discreditable things, unbecoming a gentleman,
we can not hope that there will be any high standard of ethics at the
bar. We certainly can not expect the judges or private individuals to
do this disagreeable but necessary task for us.34
Reflecting these concerns, a "Committee on Legal Education and Admissions to
the Bar" was specified in Article IX; a "Committee on Grievances" was provided
in Article X. Article X stated:
The Committee on Grievances shall receive the complaints which
may be made in matters affecting the interests of the legal
profession, the practice of the law and the administration of justice
and report the same to the Association with such
recommendations as it may deem advisable. The proceedings of
this committee shall be deemed confidential and kept secret,
32
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except so far as reports of same shall necessarily and officially be
made to the Association.35
At the next meeting in Lexington in July 1902,36 the first committee report
presented was that of the Committee on Legal Education and Admission to the
Bar. The Committee had drafted for review a proposed piece of legislation that
revised the method by which attorneys were admitted to practice law in
Kentucky. The Committee proposed that the Court of Appeals have the power to
appoint a five-member "Board of Law Examiners." The examiners would have
the function of testing applicants in writing on seventeen subjects.37 The group
adopted the Committee's report.38
Thereafter, the association received the report of the Committee on Grievances.
The Committee recognized its quandary: it had no power to redress grievances.
It had no power to discipline. Therefore, the Committee proposed adopting a
"Code of Legal Ethics." The Committee reported:
[A]side from the moral influence which the Association by the
mere fact of its existence may exert, the chief instrumentality by
which the Association must act in attaining this object must of
necessity be its Committee on Grievances. The criminal code and
the criminal laws of the commonwealth serve a good purpose for
extreme cases, but there are many matters resting largely in
conscience and in good manners, which the criminal statutes do
not and can not reach. From time immemorial there has been
what has been sometimes loosely called an 'unwritten code,' by
which the conduct of the profession has been regulated….but the
tendency among the Bar Association in our country is undoubtedly
in the direction of a more general adoption of such a Code.39
The report later on recognized the insufficiency of the Committee's power and
realized that its work "must…be directed mainly at disorders outside of this
organization, which this organization was designed to reform or suppress."40 With
few options as to how to regulate the profession on a broader scale, the group
approved an amendment to Article X of the constitution, which provided that a
member of its association could be "reprimanded, suspended or expelled" for
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misconduct.41 The issue of a code of ethics was referred to the Committee on
Law Reform for a report at the next meeting.42
The Association held its Second Annual meeting in Owensboro on July 2 and 3,
1903.43 The report was a special order of the day and presented by the Chair of
the Grievance Committee, Samuel Wilson of Lexington. Mr. Wilson presented
the "Code of Legal Ethics" as something that was not new. He reported the
Code was based on codes of other states, and primarily upon the work of Judge
George Sharswood of Pennsylvania in an influential essay published in the midnineteenth century.44 The Code contained fifty-five provisions, filled with "oughts"
and "shoulds."45 The Association adopted the Code without objection.46
III.

THE ORGANIZATION SURVIVES AND THRIVES
Over the next several years, the Association busied itself with efforts at legal
reform in various areas, including a campaign to change the procedure for
admission to the practice of law. The group enjoyed quick success in some
areas. By the 1904 meeting, the Association had successfully promoted reform
regarding publication of the opinions of the Court of Appeals and the
subpoenaing of witnesses by judges.47
Beginning in 1904, the Association made repeated attempts to have enacted a
new law tightening admissions procedures and standards. In March 1902, the
General Assembly had adopted a statute on admission to practice, but that law
did not include a board of examiners, one of the provisions the association
sought. The statute provided for the old system of testing by a circuit judge.48
Although the 1904 legislature did consider an admissions reform bill based upon
the bar's proposals, it died in committee.49 Such action was not surprising
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considering that the General Assembly had visited the same subject in its
previous session.
The Association's Committee on Legal Education and Admissions reported at the
1904 meeting that current law needed amending in three areas: requiring
examination in writing; establishing a board of law examiners; and requiring a
certain level of education.50 The Committee recommended and the association
approved further efforts to secure passage of a provision incorporating these
changes.51
In 1908, an admissions bill was approved by the Legislature but, to the surprise
of the association, vetoed by the governor.52 Thereafter, the chair of the
Committee met with the governor and made changes in the bill.53 The revised
act was then introduced at the next legislative session but fell victim to intraAssociation fighting. The Committee on Legal Education and Admissions
supported one bill; the Committee on Law Reform supported another. Each
committee believed it was the only one that possessed the authority to propose
such a bill. As a result, although two bills were introduced, neither became law.54
A review of the association's annual meetings indicates that efforts at passing an
admissions bill waned for a few years, but interest had again intensified by 1914.
The Legislature considered a bill that year, but it died in the Senate.55 As a
result, in 1915, the association formed a special committee to redraft the
admissions bill.56 In 1918, the General Assembly passed an admissions reform
law.57
During these early years, the association also struggled with the desire to have
higher professional standards, enforced through its committees but realized (as it
had as early as 1902) it had no real power to discipline non-members. Only the
courts could disbar or suspend.
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There were two methods to proceed against an attorney's license, both
potentially resulting in severe sanctions. The first procedure was "common law"
disbarment. In this instance, a rule to show cause was issued by the local circuit
court for the attorney to show cause why he should not be disbarred. The rule
could be issued in the name of the Commonwealth, upon information from the
Commonwealth's Attorney; in the name of a client; or sua sponte by the court
itself.58 The other way was an action pursuant to statute, in cases involving
allegations that an attorney wrongfully withheld client funds after a demand. If
found guilty, the attorney was suspended from practice for one year and until the
money was remitted to the client.59
Despite obvious jurisdictional problems, the association continued to act through
its committees in an attempt to exert a beneficial influence on the professional
standards of the entire bar. In 1905, the constitution was amended upon
suggestion of the Grievance Committee to provide for an "Investigating
Committee."60 This committee's duty was to
[I]nvestigate all infractions and breaches of the Code of Ethics of
this Association by members thereof which may in any way come
to their knowledge, and if the Committee be satisfied that an
offense worthy of prosecution has been committed, they shall file
charges and specifications against the offender with the
Committee on Grievances and prosecute said charges and
specifications before the Committee on Grievances.61
Thus the first body in Kentucky with the specific role of determining if an ethical
complaint had sufficient merit to warrant a formal hearing was born. The
Committee realized its limitations, however:
One of the principal objects of this Association is to elevate the
professional and moral standing of the bar in this State. To this
end, we have adopted a Code of Ethics, but, unless some means
are devised for bringing offenders before the bar of the
Association, the code will practically become a 'dead letter.62
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Three years later, at the 1908 meeting, the Association changed the name of the
Grievance Committee to the "Trial Committee."63 Also, the Investigating
Committee did not want the dual role of investigator and prosecutor: "In the
opinion of this Investigating Committee, a committee which is established to act
as judge should not be required or authorized to act also as grand jury and
prosecutor."64 The Investigating Committee also wanted more power, and
sought to expand its investigative authority and the Trial Committee's review
authority to include non-members.65
There was opposition to this expansion of scrutiny. One judge expressed shock
at such an idea: "It is bad enough for a local bar association to practically
become a conspiracy for the enforcement of the criminal laws. We have sworn
Commonwealth's attorneys whose duty it is to prosecute offenses of this sort."66
In response to such comments, the Chair of the Investigating Committee stated
that confining the committee's oversight to only members "so limits the power of
the Committee on Investigation that it can not adequately perform its function."67
The Committee's proposed amendments to the association's constitution to
augment its authority were approved over the objection.68
IV.

SEARCHING FOR AUTHORITY
By 1912, the association had undertaken to investigate a non-member. The
Investigating Committee reported at the annual meeting that it had investigated
the non-member for solicitation. However, solicitation was not a crime and the
Committee could take no enforcement action:
The accused is not a member of this Association and he has
never subscribed to the Code of Ethics adopted by this
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Association. His action was clearly in violation of rule 16 of our
Code of Ethics, but not being a member of this Association, this
committee had no jurisdiction. Under the law of this State, a
member of the bar commits no offense in soliciting business, no
matter how brazen the method, nor does it subject him to
disbarment proceedings. Under our statutes, the only disqualifying
offenses are treason and felony.69
The Committee realized that "members of the bar, not belonging to this
Association, are amenable to no rules of conduct, except as may be in direct
violation of the law."70 The Committee tried to put the best face on its disciplinary
impotence, concluding that "the investigation of [the non-member's] conduct has
taught him a wholesome lesson."71
As a result, the Committee recommended that the group "take prompt and
vigorous steps to secure the passage of a law regulating the disbarment of
attorneys for dishonorable and unprofessional conduct." The report was
approved72, but a review of the records of subsequent annual meetings reveals
no work toward this goal for the next several years.
Indeed, for years the reports of the Investigating Committee and Trial Committee
offer little insight into the movement, if any, for bar-wide application of an ethics
code. At the annual meeting in 1925, the Chair of the Committee on Legal
Education and Admission advocated that members of the bar be required to be
members of the association:
The chairman of this Committee has a hobby on another subject
of the practice of law, which is personal, and that is a rule
requiring all whom may hereafter be granted licenses to practice
law in Kentucky, to become members of this Association when
their license is granted to them.
….
Some of the States…have such law requiring all lawyers to
become members of the State Bar Association, but perhaps we
are hardly ready for that in Kentucky yet, though there can be no
reason why those who may hereafter be granted licenses should
not become members of this Association.73
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This statement appears to be the first hint of momentum toward a unified bar in
Kentucky.
Later in this meeting, the treasurer reported that the Association had spent more
money in the past year than it had collected.74 This information prompted a
question about the number of members; the treasurer reported 435 dues-paying
members of a membership of 718.75 A discussion on management of the
Association and how to increase membership (and collect more dues) ensued.
Early in the discussion, a judge said:
[E]very one of us knows that for some reason or other the State
Bar Association is not the power that it ought to be in the State of
Kentucky. There are thirty-five hundred lawyers in Kentucky—
active lawyers.
There are 718 who are members of the
[Association]. Of that membership, four hundred and some odd
pay dues, and of that membership less than a hundred attend the
meetings of the Association. That has been true a long time.
That being true, does it not suggest…that there must be
something inherently wrong with our plan of organization or
methods of operation and management [?]76
The secretary of the Association, J. Verser Conner of Louisville, addressed the
judge's comments. Mr. Conner noted that Kentucky's situation on lawyers was
not "peculiar" and that the only states he believed had solved the problem "have
done so through a statute authorizing an incorporation of the bar and making
every lawyer become a member before he can practice law."77 Another judge
then pointed out that some state bar associations had been formed through
enactments of the state legislature:
If we had this Association charted [by the General Assembly], and
then had an act of the Legislature requiring every lawyer hereafter
licensed to be a member…it wouldn't be very long until we would
have a very large Association, because we are turning out lawyers
now at the rate of about four hundred a year. There would be no
obligation on them. It would simply mean that the State of
Kentucky would say to the applicant who has successfully stood
his examination, 'Here is your license to practice law, provided
that when you accept it you will become a member of the State
Bar Association.' In other words: If you don't want to become a
member of the Association, you needn't expect your license. I
think that would be the solution of the question of membership.78
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After some additional discussion about amending the Association's constitution
regarding membership, the group approved creation of a committee to examine
the "advisability of seeking to make this a self-governing bar."79
V.

SENTIMENT FOR CHANGE AND LEGISLATIVE FAILURES
By 1926, momentum was gathering in the Association for an integrated bar bill.
A keynote speaker at the convention that year was Henry Upson Sims of the
Alabama Bar Association, later president of the American Bar Association from
1929 to 1930.80
Alabama had implemented an integrated bar system in 1923, and Mr. Sims
reported that Alabama's act was based upon a model act drafted by the
American Judicature Society.81 Mr. Sims spoke in favor of Kentucky's progress
toward a similar goal: "I feel certain of one thing only, and that is that if you do not
resort to organization of the bar in Kentucky to solve the problems of the bar, you
will eventually adopt some violent expedient of reducing the number of lawyers,
like knocking every third lawyer in the head."82
The committee created at the previous year's meeting was called the "Committee
to Devise Means for Improving and Extending the Work of the Association."
Harry B. Mackoy of Covington chaired this group.83 By the time of the annual
meeting, this committee had drafted a proposed bar integration act, based upon
Alabama's law.84 The proposed bill was not presented to the legislature,
apparently because the measure was new and not adequately studied by the
complete membership.85 The report was received and accepted by the
association, and the Committee was directed to continue its study of the issue.86
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At the 1927 meeting, the Committee presented another report on a draft bill. The
chair stated that there were "[f]our fundamental principles underl[ying] all
legislation of this character." They were:
A.

The right to practice law is neither a natural nor common law nor a
constitutional right.

B.

An attorney at law is an officer of the Court, wherein he practices, subject
to the control of the Court, and is, also, a quasi officer of the State
wherein he is admitted to practice.

C.

The Legislature may prescribe qualifications and may make regulations
for the admission of persons to practice law and for their conduct as
attorneys at law after being so admitted.

D.

The Courts have inherent power to regulate the conduct of attorneys at
law which can not be taken from them and may exercise such power so
far as may be necessary to the proper performance of their functions[.]87

The Committee's report included a provision for formation of another committee
to attempt to secure enactment of the bill by the Legislature. The group
approved the Committee's report.88
The General Assembly rejected the bill in 1928, as the bill was not brought to the
floor of the House for a vote.89 The main objection to the bill was also its main
objective: mandatory membership in the association for all Kentucky lawyers.
The chair of the Committee defended this core ideal of the bill, stating that
without mandatory membership "the proposed bar organization would amount to
nothing more than another voluntary association of lawyers…It would not be able
to function any better than…the existing State Bar Association."90 The report
noted that efforts in other states to integrate the bar had taken a number of years
before success was achieved.91 Again, the Committee was authorized to
continue its work toward passage of a bill.92
The legislature did not meet in 1929, so the Committee directed its efforts to
building support for the bill. The Committee's report recommended that local
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support in each appellate district be organized prior to the January 1930
legislative session. The report was adopted.93
The year 1930 saw another disappointment. Although versions of the bill passed
in the House and Senate, when the House version was submitted to the Senate,
an allegation arose "that a majority of the lawyers of the State were not in favor of
the bill." The allegation was denied, but the damage had been done. The bill
was tabled by the Senate and not brought up again.94 A sponsor of the bill,
Senator O.M. Rogers, called the proposal "an effort to 'purify the bar' and permit
it to 'clean its own house.'"95
The measure was again presented to the General Assembly in 1932 and met
defeat. Although a bill passed in the House, it was defeated in the Senate. An
attorney led the opposition to the bill.96
A review of the activity of the Trial and Investigation Committees during this
period indicates little movement on ethical issues. Many complaints were
resolved informally by correspondence97 and some were not considered at all for
lack of verification.98 The reports are short and not informative and serve to
demonstrate the Committees' lack of authority.
The 1931 report of the Investigation Committee, however, is atypical. The Chair
of the Investigation Committee reported that it had received twenty-one
complaints during the previous year; only seven of those complaints were against
members of the Association.99 Not surprisingly, of the fourteen complaints
against non-members, "none…was given any attention by the interested lawyer,
in response to letters from the Committee."100
The report also cited an instance of the Committee's frustration with its limitations
that highlighted a serious problem with the disciplinary system. It received a
complaint about an attorney who had failed to remit less than $100.00 to a client.
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The lawyer ignored the Committee's letters (apparently he was not a member of
the Association, as all non-members had ignored inquiries). The Committee
decided to refer the matter to the local Commonwealth Attorney for investigation
or prosecution. However, the respondent attorney was the Commonwealth
Attorney. The report stated that "local conditions furnish no other means of
giving the matter attention" and that it was "rather humiliating to the Association
to have to acknowledge itself unable to take any effective action."101 The
Committee concluded:
The character of complaints…furnish[es] additional evidence of
the need of the Bar organization so repeatedly urged by this
Association, which finds itself unable to deal with most of the
complaints with any practical result. It is difficult to devise any
means at our command to deal with the lawyer who is not a
member.102
The Association's efforts to pass a bar integration bill did not go unnoticed
outside the organization. As early as 1929, the Louisville Courier-Journal
supported the move to a unified state system of bar governance. The newspaper
noted that opposition to the bill would "likely arise from within the unprofessional
element of the profession," and that it was "too much to expect to arouse public
support for the effort."103 The Courier understood (with some hyperbole added)
the difficulty in disciplining or disbarring a lawyer:
The records show that when a lawyer is disbarred he is
proven guilty of an overt act with the same degree of certainty
required to convict any person of a crime. That may curb the
grosser offenses, but it doesn't elevate standards of conduct.
An elective judiciary cannot be depended upon to exact
scrupulous regard for the niceties of professional ethics from
lawyers who hook in their practice with local politics and the
underworld…The object is not summarily to reduce the number of
lawyers, but to put an end to practices which militate against
justice.104
In commenting on the 1930 defeat of the bill, the newspaper criticized the
profession's ongoing failure to self-regulate:
[T]he bar is a house divided against itself. There is no bar as an
entity which can command the support of lawyers, as for instance,
the medical profession can enforce its rules upon its
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members…As a learned profession the law has fallen far behind
medicine. It is common knowledge that there are more lawyers
than can earn a legitimate livelihood by ethical methods…Practical
standards consequently are whatever one can get away
with…Standards of the bar as a whole can be elevated from the
lowest which a strict construction of statute tolerates to the highest
to which professional pride aspires only by the best influences
within the bar itself, and this cannot be accomplished through
moral persuasion or example. The bar must be empowered to
establish and enforce its own standards of professional conduct
upon the derelict.105
After defeat of the bill in 1932, the newspaper noted that lawyers again had
managed to kill the bill. The paper compared regulation of doctors to the
regulation of lawyers in Kentucky, stating that both professions had "high ethical
principles," but that there was not an effective method of enforcing those
principles against attorneys. The newspaper complained that allegations against
lawyers had to "be proven against [them] beyond a reasonable doubt," before an
elected judge "in a district in which the accused more often than not is a better
politician than he is a lawyer."106 The newspaper heartily endorsed a unified bar:
Nothing but the bar, whose members see it more clearly than
anyone else does, can correct the evil; and nothing but an
organized bar…can improve the system of justice by directing the
irresistible influence of the profession on toward that end. The bar
should be given the power[.]107
VI.

UNIFICATION
In 1934, the Association's efforts resulted in success. The path to victory was to
introduce the bill in a "skeleton" form, giving the Court of Appeals the power to
control the bar, with rule-making authority.108 In June 1934, the Court approved
rules providing for governance of the Bar by a Board of Governors and a
disciplinary system.109 The Courier-Journal lauded the result:
Professional ethics [have become] a practical rule of conduct
instead of a philosophical subject in the course of study for a law
degree and the bar an entity identified with the judicial system
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capable of compelling compliance with high professional
standards. That the bar, when it feels its power, will aid the court
in establishing those standards can be taken for granted. The
destiny of the Kentucky bar at last is in the hands of the
lawyers.110
The bar realized it was a new age, too. In 1935, the record of the annual
meeting was described as "Proceedings of the First Annual Meeting of the
Kentucky State Bar Association."111
A legal challenge to the Act quickly developed. An attorney subjected to
disciplinary proceedings in the new system argued that the legislature made an
unconstitutional delegation of its authority to the Court. The Court rejected the
argument and confirmed its inherent right to discipline:
To follow counsels' contention to its logical conclusion would result
in an absolute denial of any inherent power whatever in courts to
prescribe and adopt any method of procedure in conducting
inquiries of the nature here involved in order to discover whether
or not any of the parts of its machinery has become in anywise
contaminated. Therefore, if the Legislature should for any cause
fail to do so, the court would be paralyzed and helpless to remedy
its threatened destruction.112
VII.

LEGACY
Today, the bar in Kentucky remains a self-regulated profession, although the
method of that regulation has been modified. In 1974, voters approved a
constitutional amendment creating the Supreme Court of Kentucky and giving
that court constitutional authority over lawyer regulation. Section 116 of the
Kentucky Constitution specifically provides: "The Supreme Court shall have the
power to prescribe rules governing its appellate jurisdiction, rules for the
appointment of commissioners and other court personnel and rules of practice
and procedure for the Court of Justice. The Supreme Court shall, by rule, govern
admission to the bar and the discipline of members of the bar."113
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The Kentucky Bar Association, under the Court's control and direction is the
Court's agency for lawyer discipline:
The mission and purpose of the association is to maintain a
proper discipline of the members of the bar in accordance with
these rules and with the principles of the legal profession as a
public calling, to initiate and supervise, with the approval of the
court, appropriate means to insure a continuing high standard of
professional competence on the part of the members of the bar,
and to bear a substantial and continuing responsibility for
promoting the efficiency and improvement of the judicial
system.114
Thus, bar organization and lawyer regulation in Kentucky evolved from a
voluntary association to a constitutionally recognized power vested in the
Supreme Court and delegated to the Kentucky Bar Association.
The bar organization act marked a new era of lawyer discipline in Kentucky. As
the Courier-Journal recognized, all Kentucky lawyers became subject to a broad
code of conduct, answerable directly to the highest court in the Commonwealth.
No longer was discipline dependent upon circuit courts choosing to take action
against attorneys, based upon whatever information was presented to them by a
local group of attorneys or a Commonwealth Attorney. That legacy of foresight
and oversight remains with us today through regulation of the profession by the
Kentucky Supreme Court.
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ETHICS CONFLICTS AND RECENT DEVELOPMENTS
KBA Ethics Committee

From the adventures of Robin Hood:
"Thy day is broken and thy lands forfeit," said the man of law. . . .
Quoth Sir Richard, "Thou man of law, wilt thou not befriend me in my hour
of need?"
"Nay," said the other, "I hold with this holy Prior, who hath paid my fee in
hard gold, so that I am bounden to him."
I.

RULE 1.7: CONFLICTS BETWEEN CURRENT CLIENTS
A.

SCR 3.3130(1.7) Conflict of interest: current clients provides,
(a) Except as provided in paragraph (b), a lawyer shall not
represent a client if the representation involves a concurrent
conflict of interest. A concurrent conflict of interest exists if:
(1)
the representation of one client will be directly adverse to
another client; or
(2)
there is a significant risk that the representation of one or
more clients will be materially limited by the lawyer's
responsibilities to another client, a former client or a third person
or by a personal interest of the lawyer.
(b), notwithstanding paragraph (a), a lawyer may represent a
client if:
(1)
the lawyer reasonably believes that the lawyer will be able
to provide competent and diligent representation to each affected
client;
(2)

the representation is not prohibited by law;

(3)
the representation does not involve the assertion of a claim
by one client against another client represented by the lawyer in
the same litigation or other proceeding before a tribunal; and
(4)
each affected client gives informed consent, confirmed in
writing. The consultation shall include an explanation of the
implications of the common representation and the advantages
and risks involved."
….
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B.

Ethics Committee Conflicts Issues
1.

2.

An approach to assessing conflicts.
a.

Objectively identify the conflict: what is the nature of the
conflict? Is the conflict with another client, a third person, a
personal interest?

b.

Is there a significant risk that the conflict will materially
interfere with the representation?

c.

Is the conflict waivable? Can you competently represent
each affected client?

d.

Is it practical to obtain informed consent from all affected
parties? Will it be necessary to disclose confidential
information in order to obtain consent? Is there consent to
disclosure?

Future conflicts.
Same analysis plus an objective estimate of the probability of the
conflict triggering condition occurring. Is there a "significant risk" of
that condition occurring?

C.

II.

On a 0-100 Scale You Might Break Conflicts into Four Groups
1.

1-25: remote and you should not ask for consent – might cause a
client to see a problem where none exists; might unnecessarily
reveal private information.

2.

25-50: consent is not required but you should obtain it if possible.
Many cases involve former clients; even if not required, it's best to
obtain consent if possible.

3.

50-75: informed consent by all affected parties is required.

4.

75-100: the conflict is non-waivable. No reasonable attorney
would undertake the representation even with consent.

RULE 1.9 AND THE SUBSTANTIAL RELATIONSHIP TEST – FORMER
CLIENTS
A.

SCR 3.130(1.9) provides, Duties to former clients
(a)
A lawyer who has formerly represented a client in a matter
shall not thereafter represent another person in the same or a
substantially related matter in which that person's interests are
materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.
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(b)
A lawyer shall not knowingly represent a person in the
same or a substantially related matter in which a firm with which
the lawyer formerly was associated had previously represented a
client
(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by
Rules 1.6 and 1.9(c) that is material to the matter; unless the
former client gives informed consent, confirmed in writing.
(c)
A lawyer who has formerly represented a client in a matter
or whose present or former firm has formerly represented a client
in a matter shall not thereafter:
(1) use information relating to the representation to the
disadvantage of the former client except as these Rules would
permit or require with respect to a client, or when the information
has become generally known; or
(2) reveal information relating to the representation except as
these Rules would permit or require with respect to a client."
B.

C

An Analysis of Rule 1.9 and the Substantial Relationship Test
1.

Before undertaking a representation adverse to a former client an
attorney should objectively compare the facts and issues in the
present litigation with the facts and issues in the previous
representation.

2.

The attorney should consult her files to objectively estimate the
confidential information that the attorney has – or did have – about
the former client that might be used against the former client in the
present litigation. A faulty memory is no defense to a conflicts
claim.

3.

The attorney should ask whether it is feasible to obtain informed
consent from the former client.

4.

The attorney should assess the likelihood of a successful motion
to disqualify and inform the present client of the risk of
disqualification.

From Chapter Three of the Second Edition of Modern Litigation
Handbook by Fortune, Underwood and Imwinkelried (footnotes omitted)
Perhaps the most effective method of identifying a
substantial relationship is suggested in the opinions of the
Seventh Circuit, which employ a three-step inquiry: 1) a
reconstruction of the earlier representation, 2) a
reasonable assumption that the lawyer obtained
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information about all facts within the scope of that
representation (or a determination "whether it is
reasonable to infer that the confidential information
allegedly given would have been given to a lawyer
representing a client in those matters"), and 3) a
determination whether such information would be useful to
the opponent in the latter representation.
However, even if the appellate courts agreed on this
approach, there would be instances in which judges might
disagree about the significance of certain information
derived from an attorney-client relationship. For example,
when do insights regarding a client's past transactions or
methods of doing business amount to disqualifying
information?
In any event, the fact-sensitive nature of the "substantial
relationship test" suggests that in fairness to the present
client, the attorney should resolve doubts against the
propriety of representation. The present client (or party
seeking the lawyer's representation) should be advised of
the risks of disqualification, delay, and expense, so that he
or she might intelligently consider the advisability of the
representation.
D.

From Chapter 14 of Modern Litigation and Professional Responsibility
Handbook (footnotes omitted)
§14.3.1 Representing codefendants in criminal cases
The professional codes warn against representing codefendants because it is almost inevitable that interests will
diverge and the attorney will be required to move to
withdraw. The wisest course is to refuse to represent more
than one defendant unless ordered to do so by a court. For
lawyers who feel they occasionally will represent
codefendants, the following is suggested as a conflicts
checklist:
1.

Does one defendant have evidence to offer which
inculpates the co-defendant?

2.

Is one defendant more culpable than the other? If
so, conflict is almost inevitable, either because the
prosecution will offer a deal to the one less culpable
or because distinctions will need to be drawn during
the case.

3.

Are the defenses inconsistent in any way?.
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III.

4.

Will one testify and the other not? A defendant who
testifies inevitably calls attention to the failure of the
other defendant to take the stand. This problem is
exacerbated by joint representation.

5.

Will the prosecution's evidence strike the
defendants unequally? If a prosecution witness
implicates A but not B, the attorney is put in the
position of attacking the witness on behalf of A but
implying that he is telling the truth about B.

6.

Should distinctions be drawn in closing argument?
The attorney representing codefendants cannot do
so.

7.

Should distinctions be drawn at sentencing, either
because of the defendants' relative culpability or
their different backgrounds?

A SERIES OF ETHICS PROBLEMS
A.

Current Client or Former Client?
1.

2.

3.

Two years ago, Attorney Able represented Sam in his divorce
case. Bank has now asked Able to represent it in a foreclosure
action against Sam. May Able represent Bank?
a.

Yes.

b.

Only with Sam's informed consent.

c.

No.

Same facts as (1) except that Sam called Able twice during the
last two years with questions about modifying child support. Able
informed Sam about what's involved in modifying child support; he
did not volunteer that he was not acting as Sam's lawyer. Able did
not charge Sam or open a file. May Able represent Bank?
a.

Yes.

b.

Only with Sam's informed consent.

c.

No.

Same facts as (2) except that two months ago, at a cocktail party,
Sam introduced Able to a friend, saying, "I want you to meet my
lawyer, Able; he's the best – did a great job in my divorce." Able
responded to the compliment by thanking Sam, and then
conversing with the friend. May Able represent Bank?
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a.

Yes.

b.

Only with Sam's informed consent.

c.

No.

Explanation of 1-3: Toward current clients, lawyers have a duty of
confidentiality and loyalty; "absent consent, a lawyer may not act as
advocate in one matter against a person the lawyer represents in some
other matter, even when the matters are wholly unrelated." Comment (6)
to Rule 1.7
Toward former clients lawyers have only a duty of confidentiality. Rule 1.9
Whether a client is a current or former client depends on the reasonable
expectation of the client. In problem (1) the client could not reasonably
believe there is an existing client relationship upon the completion of the
divorce.
Problem (2) is close: the calls related to the prior representation and Able
answered Sam's questions without making it clear that there was no ongoing attorney client relationship.
In problem (3), Able, by not correcting the reference to "my lawyer," might
have led Sam to reasonably believe in the existence of an on-going
attorney relationship and thus a duty of loyalty.
B.

Current Client Issues
4.

5.

Able represents Sam in a divorce action. Bank asks Able to
represent it in a foreclosure action against Sam. Able asks Sam
for consent; Sam refuses. May Able represent Bank?
a.

Able may represent Bank because the foreclosure is
unrelated to the divorce.

b.

Able may not represent Bank without Sam's consent.

c.

Able may not represent Bank.

Same facts as (4) except that when Sam refuses consent, Able
seeks to withdraw from her representation of Sam in the divorce
action on condition that Bank pays for substitute counsel for Sam.
Should Able be allowed to withdraw without Sam's consent?
a.

Yes.

b.

Yes, if Sam will not be disadvantaged by the change in
counsel.
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c.

No, because Able would be breaching her duty of loyalty to
Sam.

Explanation of (4) and (5): (4) is an example of the current client rule. In
(5), the better answer is (c): while Rule 1.16(b)(1) provides that a lawyer
may withdraw for any reason if this can be accomplished without adverse
effect on the client, withdrawal under such circumstances breaches the
lawyer's duty of loyalty to the client. Restatement of the Law of Lawyering,
§132, comment c. This is what is known as the "hot potato" doctrine.
6.

Same facts as (5), except that when Sam asked Able to represent
him, it was clear that Sam might face foreclosure by Bank. Able
explained to Sam that she handled all of Bank's litigation and that
if Bank sued Sam she would have to drop Sam and represent
Bank against him. Sam consented to this condition of employment
and Able took the divorce case. Sam then defaulted on the
mortgage, and Bank asked Able to represent it against Sam. Sam
did not consent to Able's withdrawal from his case. Should Able
be permitted to withdraw from the case?
a.

Able should be permitted to withdraw because she told
Sam that she would have to withdraw, and Sam gave his
informed consent to representation on this condition.

b.

Able should not be permitted to withdraw because of her
duty to Sam.

Explanation: This is an example of consent to future conflict. When the
informed consent is to a particular type of conflict (as this one is), it
should be upheld. Comment 22 to Rule 1.7
7.

Sam asked Able to represent him in seeking a divorce from Betty.
Able told Sam that she would for a fee of $1,000, payable in a
week. Able told Sam that if he didn't pay as promised, Able would
feel free to represent Betty against him. Sam agreed to this
condition. Sam did not pay the fee as promised. Able discharged
Sam and was hired by Betty. May Able represent Betty against
Sam?
a.

Yes.

b.

No, if Able learned confidential information from Sam that
might be useful to Betty.

c.

No.

Explanation: Yes (a) is the better answer. Like (6) this is an example of a
specific advance consent. It differs in that the consent relates to the same
case and confidential information would be disclosed. However, an
attorney has a right to discharge the client if the client doesn't pay the fee
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(Rule 1.16(b)(5)) and the client gave informed consent to the use of his
confidential information. Comment (5) to Rule 1.18.
C.

Current Client Conflicts in Criminal Cases
8.

9.

Attorney Al represents two defendants, Moe and Curly, charged
with armed robbery. Both waived prospective conflicts and
consented to the joint representation. The Commonwealth offered
both clients a fifteen-year sentence. Moe told Al he wanted to talk
to the Commonwealth and see if he could get a better deal if he
testified against Curly, who wants to go to trial.
a.

Al may represent Moe and drop Curly as a client over
Curly's objection.

b.

Al may represent Curly and drop Moe as a client over
Moe's objection.

c.

Al must seek to withdraw from the representation of Moe
and Curly.

Attorney Al represents Moe and Curly, charged with armed
robbery. Both waived prospective conflicts and consented to the
joint representation. Moe and Curly want to go to trial. Moe wants
to testify, Curly does not. Moe would testify that he and Curly were
watching T.V. at Curly's when the robbery occurred. May Al
represent both Moe and Curly?
a.

Yes, because they have given informed consent.

b.

Yes, because Moe and Curly do not have inconsistent
defenses.

c.

No, because Moe's testimony will draw attention to Curly's
failure to testify.

Explanation of (8) and (9): (c) is the answer to 8 and 9. In
neither case can Al competently represent both defendants; the
conflict therefore is non-waivable. Rule 1.7 comment 15. The
judge would ask the defendants to waive conflict on the record;
the judge would deny joint representation unless convinced that
conflict would not arise. In (9), at the time he learned that Moe
wanted to testify and Curly did not, Al would be required to seek
leave to withdraw.
10.

Attorney Andy represents client Sam in a criminal case. Andy has
learned that the Commonwealth has subpoenaed Will, Sam's
fellow inmate to testify to incriminating statements allegedly made
by Sam. Attorney Bob, another lawyer in Andy's office, represents
Will on an unrelated matter. May Andy continue to represent
Sam?
1-232

a.

Yes, because he does not personally represent Will.

b.

Yes, because the charges against Will are distinct from the
charge against Andy.

c.

No, unless Will gives informed consent.

Explanation: (c) is the hotline answer. The two matters are unrelated but
potential adverse questioning of a current client is "directly adverse" to
the client. Rule 1.7(a)(1).
D.

Future Conflicts
11.

12.

Able represents Sam in a divorce case. Able also represents Bank
which is suing Carl on a note on which Sam was a guarantor; Sam
is not a party to this action. Does Able have a conflict that requires
consent by Sam and Bank?
a.

Yes, because there is a significant risk of future conflict
between Bank and Sam.

b.

No, because there is no present conflict between Bank and
Sam.

Able represents Sam in a divorce case. Bank is foreclosing on a
house owned by Carl in which Sam previously lived. It is possible,
though not likely, that Bank will claim against Sam for damages
done to the house. Does Able have a conflict that requires
consent by Sam and Bank?
a.

Yes, because there is a possibility of future conflict
between Sam and Bank.

b.

No, because there is no significant risk of conflict between
Sam and Bank.

Explanation of (11) and (12): (a) is the better answer for (11), and (b) is
the better answer for (12). The informed consent requirement is triggered
by a significant risk of future conflict. Rule 1.7(a). Many attorneys would
seek consent in (11) even though it is not required.
E.

Conflicts with Prior Clients – The Same or Substantial Relationship Test
13.

Lawyer would like to represent Client A against former Client B in
a divorce case. Lawyer formerly represented Client B in a criminal
case. Lawyer learned nothing in the defense of Client B that could
be used against B in the divorce case. May Lawyer represent A
against B?
a.

Yes.

b.

Yes, but only with the informed consent of B.
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14.

Lawyer would like to represent A against former Client B in a
divorce case. Lawyer formerly represented B in the formation of a
partnership with X. May Lawyer represent A against B?
a.

Yes.

b.

Yes, but only with the informed consent of B.

c.

It depends.

Explanation of (13) and (14): These are good examples of the "same or
substantial relationship" test. In (13) the representation was unrelated to
the divorce; in (14) Lawyer might have been privy to financial information
about B that could be used to B's detriment. If so, there is an irrefutable
presumption that Lawyer has confidential information about B. A factual
analysis of the two matters is required to determine whether the
information could be used to B's detriment.
15.

Lawyer would like to represent Client A against the firm's former
Client B in a divorce case. Another member of the firm
represented B in the formation of a partnership with X. Lawyer had
nothing to do with that representation and has no confidential
information about B. May Lawyer represent A against B?
a.

Yes, because Lawyer was not involved in the former
representation.

b.

Yes, but only with the informed consent of B.

c.

It depends.

Explanation: The analysis here is the same as (14) because of the
principle imputed disqualification. A good example of the need for a
conflicts check. Kentucky is apparently the only state that allows the
lawyer who formed the partnership to be screened. Rule 1.10(d).
16.

While at the Nuts and Bolts law firm, Attorney Al represented
Sam. No one other than Al was involved in Sam's representation.
Al left Nuts and Bolts to join Dewey Cheatum and Howe. Al took
his paper files but did not delete or transfer the electronic files
stored in the Nuts and Bolts system. Nuts and Bolt sued Sam in a
matter substantially related to Al's representation of Sam. Through
separate counsel, Sam moved for disqualification of Nuts and
Bolts because his confidential information was in Nuts and Bolts
computer system. Should Nuts and Bolts be disqualified?
a.

Yes, because Nuts and Bolts has confidential information
harmful to Sam.
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b.

Yes, if any Nuts and Bolts lawyer had accessed Sam's
files.

c.

No.

Explanation:
(b) is the best answer. The fact that confidential
information is in the electronic system should not be enough; the question
is actual knowledge by a Nuts and Bolts attorney. Rule 1.9, comment 6.
17.

Five years ago Ann represented Sam in preparing a prenuptial
agreement in anticipation of his marriage to Patty. A recent case
held that certain pre-nups are voidable. Based on this case Patty
asks Ann to attack the pre-nup she prepared. Sam concedes that
such a suit would not involve confidential information. Sam does
not consent to Ann representing Patty. May Ann represent Patty
for this purpose?
a.

Yes, because there is no risk of confidential information
being used against Sam.

b.

No, because Ann would be attacking a legal document she
prepared.

Explanation: (b) is the best answer. The "substantial relationship" test of
Rule 1.9, while primarily directed to the potential use of confidential
information, does not allow an attorney to attack a document she
prepared to the disadvantage of a former client. Restatement §132(d)(ii).
F.

Screening
18.

Attorney Ann was house counsel for Acme Insurance Company, a
liability carrier, and knows the policies and practices of Insurance
Company. Ann has recently joined the personal injury firm of Nuts
and Bolts. Some of the defendants sued by Nuts and Bolts have
liability insurance with Acme; Nuts and Bolts lawyers negotiate
claims with Acme's lawyers and representatives. Acme objects to
Nuts and Bolts handling such cases because Ann knows how
Acme settles cases.
a.

Nuts and Bolts may not take cases in which Acme is the
carrier on the other side.

b.

Nuts may take cases in which Acme is the carrier on the
other side so long as Ann is screened from the
representation.

c.

Nuts and Bolts – and Ann – may take cases in which Acme
is the carrier on the other side.

Explanation: (c) is the best answer. What Ann knows is "playbook
knowledge," not knowledge about the cases that Nuts and Bolts will have
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against Acme. By the general rule, "playbook knowledge" does not meet
the substantial relationship test, which focuses on what the lawyer knows
about the case at bar. Rule 1.9, comment 2.
19.

Lawyer represents client as plaintiff in personal injury lawsuit.
During the representation, Lawyer leaves the firm and associates
with a firm representing the defendant in the same action. New
firm screens Lawyer and Lawyer reveals nothing concerning the
facts of the lawsuit with member of her new firm. However, Lawyer
shares her opinion regarding the plaintiff's personality traits.
Without consent of the plaintiff:
a.

New firm is disqualified from representing defendant.

b.

New firm is not disqualified because personality is not
confidential information.

c.

New firm is not disqualified because Lawyer is no longer a
member of former firm.

Explanation: Either (a) or (b) is acceptable. Is "personality traits"
confidential factual information? The focus of Rule 1.9(b) is on
confidential factual information that might be used to the detriment of the
former client. If personality in the context of litigation is confidential
information, the firm might be disqualified. That might turn on whether the
former client showed a personality trait to the attorney in the former
representation that is not generally known – and might be used to the
former client's detriment.
A firm is not disqualified provided that the disqualified lawyer is screened
from participation in the matter and (2) written notice is given to the
former client of the situation.
Written notice to the former client is essential because the former client is
entitled to inquire about and receive assurances that the screening
process is adequate and effective to protect against the disclosure of
protected information (see Ethics Opinion-418).
20.

While working for the IRS, Attorney Al acquired confidential
information about Megacorp that could be used to Megacorp's
disadvantage. After leaving the IRS, Al was hired by the firm of X
and Y which represents Wally World presently engaged in
litigation with Megacorp. Megacorp has moved to disqualify the X
and Y firm because of the conflict.
a.

The judge should grant the motion.

b.

The judge should deny the motion if X and Y effectively
screens Al from the litigation and apportions him no part of
the Wally World fee.

c.

The judge should deny the motion.
1-236

Explanation: (b) is the answer. This is an application of Rule 1.11(c). It
would be unfair to allow Able to use confidential information about
Megacorp. However screening is permitted.
G.

Prospective Client Issues
21.

Patty, who had just moved to Kentucky, asked Attorney Able for
advice about Kentucky's laws relating to a custody/paternity action
against Sam, her former boyfriend, a resident of Ohio. Able told
Patty that nothing could be done for six months; Able did not open
a file or charge Patty for her time. Patty did not tell Able anything
that might be helpful to Sam on the issue of paternity/custody.
Through other counsel Patty instituted a custody/paternity action
against Sam. Sam has now asked Able to represent him; Patty
objects. May Able represent Sam?
a.

Yes, because Able did not charge Patty or open a file.

b.

Yes, because Able learned nothing from Patty that might
be helpful to Sam.

c.

Yes, for the reasons in both (a) and (b).

Explanation: (b) is the best answer to this hotline question. Patty was a
prospective client to whom Able owes a duty of confidentiality. Rule
1.18(b). However, Able learned nothing that could be used against Patty
in the custody/paternity matter.
H.

Family and Personal Matters
22.

Attorney Bob began to date Patty when she was separated from
her husband. Patty asked Bob to handle her divorce in which the
principal issues relate to custody and child support. May Bob
ethically represent Patty, with whom he has a present sexual
relationship?
a.

Yes.

b.

Yes, because the sexual relationship pre-dated the
attorney client relationship.

c.

No, because Bob's personal interest conflicts with his duty
to objectively represent Patty.

Explanation: (c) is the better answer. Rule 1.8(j) does not preclude the
representation. However, this is a personal interest (Rule 1.7, comment
10) that makes it impossible to objectively represent Patty; in addition Bob
might be a necessary witness to matters relating to the children.
Attorneys must avoid representations in which there is a substantial
probability that the attorney will be a witness. Rule 3.7.
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23.

Attorney Ann's father is a police officer in Metro City. May Ann
represent Sam in a criminal case in which Ann's father might be
the primary witness?
a.

Yes, with the informed consent of Sam.

b.

Yes, because Ann does not represent her father.

c.

No.

Explanation: (c) is the best answer and the one provided by the hotline
attorney. Relationships raised by family relationships may be waived with
informed consent (Comment 11 to Rule 1.7), but an attorney should not
undertake a representation in which the attorney would be crossexamining a close relative. This is the hotline answer.
24.

Attorney Al proposes to take guardian ad litem cases and
appointments to represent parents in DNA court. The county
attorney on the other side is the spouse of Al's partner, Bob.
a.

Al may not take cases in which a partner's spouse is on
the other side.

b.

Al may take such cases with the informed consent of the
client.

c.

Al may take such cases without informed consent of the
client.

Explanation: (c) is the better answer. If Al's spouse was the attorney on
the other side, consent would be required. Rule 1.7, comment 11. Most
lawyers, however would obtain informed consent if the partner's spouse
was on the other side.
25.

Prosecutor Pat is the Commonwealth Attorney in County A. Her
husband, Bob, practices in the XYZ law firm. May members of the
XYZ law firm represent defendants in criminal cases being
prosecuted by attorneys in Prosecutor Pat's office?
a.

Yes, provided that Bob does not participate in the defense
of criminal cases.

b.

Yes, provided that Bob does not participate in the defense
of criminal cases and the clients give informed consent.

c.

No.

Explanation: (b) is the answer provided by E-386. Comment 11 to Rule
1.7 suggests that client consent is not required in cases in which the
spouses are not personally involved; however, it is wise to obtain client
consent in criminal cases
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I.

Insurance
26.

AllClaims insurance company hired Abbie to represent Sam,
Allclaims' insured, in a case brought by plaintiff for personal
injuries. Because of a possible coverage defense, through
separate counsel, AllClaims filed a declaratory action against Sam
pursuant to a reservation of rights. May Abbie continue to
represent Sam in the underlying personal injury action?
a.

Yes, if Abbie continues to treat Sam as her sole client.

b.

No, because there is a conflict between AllClaims and
Sam.

Explanation: b) is the best answer; Kentucky is a "single client" state;
the attorney owes her duty to the insured, not the insurance company.
27.

On the facts of (26) may Abbie represent Sam against AllClaims in
the declaratory action?
a.

Yes, because AllClaims is not a client.

b.

No, because Abbie would then be representing the client,
Sam, against the company that is paying Abbie for
representing Sam in the underlying action.

c.

Yes, with AllClaims' consent.

Explanation: (b) is the best answer. In E-410 (1990) the Committee
opined that it would be impermissible for an attorney to represent the
Insured against the Insurer. The opinion does not address the possibility
of the Insurer's consent.
28.

Attorney Al was hired by Insurer to defend two clients on unrelated
claims: Client A in county 1, Client B in county 2. Al investigated
and found evidence that Client A might have caused the matter on
which Client B was sued. May Al continue to represent both A and
B?
a.

No.

b.

Yes with informed consent by both A and B.

c.

Yes.

Explanation: Though paid by Insurer, Al represents A and B. Al could
not represent both A and B in the county 2 suit but, with informed consent
by both parties, Al could represent A in county 1 and B in county 2,
provided he reasonably believes he can competently represent both
parties.
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J.

Corporate issues
29.

Lawyer Larry represented X&Y, an LLC for years. The principals,
Xeres and Young, fell out and decided to terminate their
relationship and dissolve the LLC. Xeres and Young are
represented by separate counsel. To determine the net worth of
X&Y, the attorneys for Xeres and Young will need information
from Larry about the work done for X&Y. Larry anticipates that the
attorneys will say it is impractical to have joint discussions with
Larry because of the bad feelings between Xeres and Young.
a.

Larry may speak confidentially with Xeres and Young's
attorneys.

b.

Larry may not speak confidentially with Xeres and Young's
attorneys – any information from one must be passed on
the other.

c.

Larry may speak confidentially with the attorneys if they
agree in advance that Larry may speak confidentially with
each attorney.

Explanation: Larry's responsibility is to X&Y LLC. He cannot have
confidential communications with a constituent of X&Y without the
consent of the entity. The hotline lawyer replied that (b) is the answer. (c)
is a possibility – the parties and their attorneys agreeing that it is in their
best interest to allow confidential communications.
30.

Lawyer represents Good Care Center, PSC, consisting of ten
doctors. Doctor Don decided to leave the practice and a dispute
has arisen over the value of his share in the corporation. Don is
represented by separate counsel and Larry has never had
confidential communications with Don. May Larry represent Good
Care in negotiating with Don and, if necessary, in litigation with
Don.
a.

Yes, because Don could not reasonably believe that Larry
represents him individually.

b.

Yes, but only if Don gives informed consent to Larry's
representation of GCC.

c.

No.

Explanation: (a) is the answer provided by the hotline lawyer. Larry's
responsibility is the GSC and Don is a disgruntled shareholder, not a
client. The hotline lawyer cited to comment 14 of Rule 1.13 – normally a
lawyer for a corporation may defend against a shareholder derivative.
Question 30 differs from Question 29 – in 29 the corporation is dissolving
and in 30 the corporation is on-going and a constituent is leaving.
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K.

Elder Law Issues
31.

Attorney Al represents Sam, an elderly person. Sam's son, Pete,
asked Al to file an adult guardianship petition seeking a finding
that Sam is mentally disabled and for the appointment of Pete as
guardian. Can Al ethically perform these services?
a.

No, because Sam is Al's client.

b.

Yes, because this is not an adversary matter.

c.

Yes, but only if Al is reasonably convinced that a
guardianship is in Sam's best interest.

Explanation: (c) is the answer that follows from Rule 1.14 and the notes.
The attorney must be convinced that a guardianship is necessary; that
other measures will not suffice.
L.

Third Party Payor Issue
32.

Sam, age eighteen, was charged with burglary. He asked Al to
represent him. Al told Sam his fee would be $5,000. Sam said he
would get the money and Al agreed to give him time. Al began his
representation of Sam. Fred, Sam's father, offered to pay Al his
fee of $5,000 if Al would agree not to tell Sam the fee had been
paid by his father.
a.

Al may agree to this condition.

b.

Al may agree to this condition if Fred agrees not to
interfere with Al's representation of Sam.

c.

Al may not agree to this condition.

Explanation: (c) is the answer. Rule 1.8(f) allows an attorney to take a
fee paid by a non-client but only if the client gives informed consent and
the non-client doesn't interfere with the lawyer's handling of the case.
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SAMPLE SCREENING AFFIDAVIT

Comes the affiant, X, and hereby states as his sworn testimony the following:
1.

My name is X and I am the senior partner of XYZ and file this affidavit in the case
of M&N v. B.

2.

During the process of hiring new XYZ partner, Attorney A, the firm identified
several actual and potential conflicts of interest arising out of Attorney A's prior
representations, including her representation of B.

3.

In order to protect the information of clients with whom actual and potential
conflicts of interest had been and were identified, we screened Attorney A from
all open XYZ files initially.

4.

We utilized electronic screening (Windows folder access permission) to deny
Attorney A access to certain files, including those relevant to the case of M&N v.
B, which precludes her from accessing those files without a case specific and
private password.

5.

Attorney A did not have access to our electronic files, including the instant case,
prior to the implementation of the folder access permission system.

6.

We also limited access to the paper files relevant to the case of M&N v. B by
moving them to an undisclosed and locked storage area.

7.

We instructed Attorney A not to provide information about her prior
representations to any member of this firm, and we trust her to know and honor
her ethical duties to her former clients.

8.

Attorney A brought no physical materials from her prior representation of Client
B.

9.

Attorney A brought no electronic materials from her prior representation of Client
B.

10.

Attorney A does not and will not share support staff with anyone involved in the
case of M&N v. B.

11.

Attorney A will not benefit financially from the fees earned or the outcome of the
instant case.
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PUBLISHED OPINIONS
KENTUCKY COURT OF APPEALS
June 1, 2016 to May 31, 2017

I.

ADMINISTRATIVE LAW
A.

Bartrum v. Ky. Ret. Sys., No. 2016-CA-000094-MR, 2017 WL 242674
(Ky. App. Jan. 20, 2017), DR Pending
Opinion by Judge Combs; Judges Dixon and Nickell concurred. Appellant
challenged a decision of the Franklin Circuit Court affirming the final order
of the Board of Trustees of the Kentucky Retirement Systems. The Board
denied appellant's application for disability retirement benefits. The Court
of Appeals affirmed, holding that appellant had failed to sustain her
burden of proving that she suffered a permanent disability. The Court
noted that where the fact-finder denies relief to the party bearing the
burden of proof or persuasion, the issue on appeal is not whether the
fact-finder's denial is supported by substantial evidence. Instead, the
issue on appeal is whether the evidence in the claimant's favor is so
compelling that no reasonable person could not have been persuaded by
it.

B.

Longshore v. Ky. Unemployment Ins. Comm'n, No. 2015-CA-000676-MR,
2016 WL 6892584 (Ky. App. Nov. 23, 2016), DR Pending
Opinion by Judge D. Lambert; Judge Dixon concurred; Judge Maze
dissented and filed a separate opinion. The circuit court dismissed a
petition seeking judicial review of an Unemployment Insurance
Commission decision denying benefits on grounds of a lack of jurisdiction.
In a 2-1 vote, the Court of Appeals reversed and remanded, holding that
the petition was in substantial compliance with the statutory verification
requirements set forth in KRS 341.450(1) even though it did not include
notarized signatures. Appellant had apparently – and unintentionally –
filed a draft of the petition rather than the final version. This version, while
bearing the signatures of both client and counsel, did not bear the
signature of a notary public verifying the petition. According to appellant,
the final version, which appellant's counsel had intended to file, was in
fact verified by a notary public. The Court concluded that the filing of the
wrong draft, which included the verification statement but not the
notarized signatures, indicated a good faith attempt at compliance with
KRS 341.450(1). Therefore, the circuit court erred in dismissing the
petition. In dissent, Judge Maze asserted that the petition was properly
dismissed because appellant had failed to strictly comply with KRS
341.450(1).
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C.

Marcum v. Cabinet for Health & Family Servs., No. 2015-CA-000047-MR,
496 S.W.3d 480 (Ky. App. 2016)
Opinion by Judge VanMeter; Judges Combs and D. Lambert concurred.
Upon review of an order affirming the decision of the Cabinet for Health
and Family Services to deny an applicant retroactive Medicaid benefits,
the Court of Appeals reversed and remanded. The Court determined that
the Cabinet failed to comply with 907 KAR 1:560 §14, the administrative
regulation detailing the Medicaid eligibility appeals process, when the
Appeal Board failed to provide the applicant with written notice
acknowledging her appeal and did not offer her the opportunity to file a
brief or to provide additional proof. Since the Cabinet's final order was
entered in violation of 907 KAR 1:560 §14, a clear violation of the
administrative procedure for Medicaid appeals had occurred. Under these
circumstances, KRS 13B.150(2)(a) mandated that the Court reverse.

D.

Smith v. Teachers' Ret. Sys. of Kentucky,
515 S.W.3d 672 (Ky. App. 2017)

No. 2015-CA-001224-MR,

Opinion by Judge VanMeter; Judges Combs and J. Lambert concurred.
On review of the Franklin Circuit Court's order affirming the Kentucky
Teachers' Retirement Systems' (KTRS') determination that Kentucky
Educational Development Corporation (KEDC) employee Stephen
Smith's annual incentive pay was to be excluded from his annual
compensation for purposes of calculating his retirement benefits, the
Court of Appeals affirmed, holding that the circuit court and KTRS
correctly applied KRS 161.220(10). In so holding, the Court of Appeals
determined that, while ambiguous, KRS 161.220(10), as amended in
1992, reflects a legislative intent that "benefits or salary adjustments" not
be included in a KEDC employee's "annual compensation" for pension
purposes unless available to all other employees. In this case, KTRS
correctly determined that since incentive pay was available to some, but
not all, KEDC employees, Smith's incentive pay would not be included in
his annual compensation for retirement purposes and would be refunded
to him. The Court rejected Smith's claim that the circuit court and KTRS
erred in their factual finding that some, albeit not all, KEDC employees
received incentive pay. Lastly, the Court found unpersuasive Smith's
argument that KTRS's application of KRS 161.220(10) was arbitrary and
capricious. The Court discarded Smith's attempt to compare himself to
superintendents and other school administrators who have been
statutorily authorized to receive salary credit for payments of unused
annual leave days as part of a retiring member's annual compensation for
the member's last year of active service. The Court concluded that the
annual leave accrual to which Smith pointed was a property right that is
expressly authorized by the statutory scheme governing retirement
benefits – KRS 161.155(10), 161.220(9), and 161.540 – and did not alter
the Court's application of KRS 161.220(10) to the facts of this case.
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E.

S. Cent. Ky. Props, Inc. v. Dep't of Transp., No. 2015-CA-001486, 510
S.W.3d 850 (Ky. App. 2017)
Opinion by Judge Stumbo; Judges Combs and Maze concurred. The
Court of Appeals affirmed two orders of the Franklin Circuit Court
dismissing appellant's cause of action against the Energy and
Environment Cabinet (EEC) and granting summary judgment in favor of
the Department of Transportation (DOT). Appellant argued that the circuit
court erred in failing to conclude that: 1) the DOT violated provisions of
the Kentucky Constitution by allowing a DOT contractor to dump waste
material into a DOT drainage easement on a sinkhole (while rejecting
appellant's request to do so), thus constituting a taking without
compensation; and 2) the EEC violated Kentucky administrative law by
allowing the DOT to dump the waste material and in failing to conduct a
hearing or offer any substantive response. The Court of Appeals affirmed,
holding that appellant failed to exhaust its administrative remedies as to
the EEC before bringing suit. Appellant did not make any application or
formal request to dump debris into the sinkhole with the EEC; it merely
contacted the local office. Therefore, no administrative action was
initiated, let alone exhausted. The Court also held that the DOT was
acting within the scope of its drainage easement and right-of-way over the
entire area encompassing the sinkhole. Thus, the DOT was entitled to
summary judgment.

F.

Strauss v. Ky. Bd. of Med. Licensure, 2015-CA-000700-MR, 2017 WL
2209952 (Ky. App. May 12, 2017), DR Pending
Opinion by Judge Stumbo; Judges Combs and Maze concurred. The
Court of Appeals reversed and remanded a circuit court order affirming an
order of the Kentucky Board of Medical Licensure. The Board's order
found that appellant had violated three statutes in relation to his medical
practice and placed appellant on probation. The Court held that the
Board's hearing officer violated KRS 13B.110(1) by not recommending to
the full Board a penalty or other remedy after finding appellant had
violated the statutes. The Court also determined that the Board violated
KRS 13B.120(1) by not reviewing the entire record before entering an
order against appellant. The Court ordered the circuit court to direct the
hearing officer to recommend a penalty and to direct the Board to
consider the entire record before entering an order against appellant.

II.

AGENCY
A.

Dixon v. Lake Cumberland Reg'l Hosp., LLC, No. 2014-CA-000917-MR,
2017 WL 1533812 (Ky. App. Apr. 28, 2017), DR Pending
Opinion by Judge Jones; Chief Judge Kramer and Judge Maze
concurred. The Estate of Pamela Dixon brought suit against Lake
Cumberland Regional Hospital and multiple doctors following Pamela's
death one week after undergoing gastric bypass surgery. Prior to trial,
the circuit court granted summary judgment to the hospital on the Estate's
vicarious liability claims after concluding that it would be impossible for
1-245

the Estate to demonstrate that Dr. John Husted, the surgeon who
operated on Pamela, acted as either an actual or ostensible agent of the
Hospital. The circuit court also granted judgment in favor of the hospital
on the Estate's theory that the hospital was jointly liable with Dr. Husted
under the theory of "joint enterprise." On appeal, the Estate argued that it
had presented sufficient facts to create jury issues regarding the issue of
an actual or ostensible agency relationship and of joint enterprise
between Dr. Husted and the hospital. Looking at the question of actual
agency, along with the record, in light of the factors set out in Kentucky
Unemployment Ins. Comm'n v. Landmark Cmty. Newspapers of
Kentucky, Inc., 91 S.W.3d 575 (Ky. 2002), the Court of Appeals
concluded that disputed issues of material fact existed with respect to the
relationship between Dr. Husted and the hospital. In so determining, the
Court examined the hospital's interjection into Dr. Husted's practice,
documents provided to Pamela prior to surgery, and emails sent between
hospital employees and Dr. Husted's staff, among other factors. On the
question of ostensible agency, the Court held that the circuit court erred in
failing to recognize that the Estate had alleged and introduced sufficient
proof to create an issue as to whether the hospital made representations
and took actions sufficient to lead Pamela to believe that Dr. Husted was
an employee of the hospital. However, the Court affirmed the circuit court
on the issue of joint enterprise. On this point, the Court concluded that
while Dr. Husted and the hospital did share common goals and may have
agreed on certain matters to bring those goals to fruition, the record did
not support that they had "a community of pecuniary interest," an element
required to establish liability based on the existence of joint enterprise.
B.

Select Portfolio Servicing, Inc. v. Blevins, No. 2015-CA-000807-MR, 494
S.W.3d 510 (Ky. App. 2016)
Opinion by Judge Clayton; Chief Judge Kramer and Judge Taylor
concurred. A mortgage trustee executed a limited power of attorney for
its servicer that gave the servicer authority to issue additional limited
powers of attorney to subservicers. The servicer executed a limited power
of attorney for Select Portfolio Servicing, Inc., granting it, among other
powers, authority to release deeds contained within the mortgage trust.
Select Portfolio Servicing attempted to record a deed release, along with
its limited power of attorney and the limited power of attorney granted the
servicer, in the Fayette County Clerk's office. However, the Clerk's office
would not permit the documents to be recorded because there is no
statutory authority expressly permitting limited powers of attorney to be
granted to subservicers by servicers. The Court of Appeals held that
under agency principles a mortgage trustee may grant its servicer, in a
limited power of attorney document, the authority to execute additional
limited powers of attorney for subservicers. The Court also held that such
documents, including the mortgage releases and the limited powers of
attorney, are recordable instruments.
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III.

APPEALS
A.

Chen v. Lowe No. 2015-CA-001065-MR, 2017 WL 2209911 (Ky. App.
May 19, 2017)
Opinion and order dismissing by Judge Jones; Chief Judge Kramer and
Judge Combs concurred. A former student, who had been expelled from
law school and who had been denied re-admission, brought an action
against the dean of the law school, in the dean's individual and official
capacities, seeking judicial review of the denial of his readmission. The
student also alleged breach of contract, unjust enrichment, fraud, and
misrepresentation. The circuit court denied the dean's CR 12.02 motion to
dismiss in his individual capacity. The dean sought judicial review by the
Court of Appeals, but the Court dismissed the appeal, on motion of the
former student, on grounds that the appeal was interlocutory. The Court
acknowledged that it has jurisdiction to hear appeals from interlocutory
orders that deny substantial claims of immunity under Breathitt Cty. Bd. of
Educ. v. Prater, 292 S.W.3d 883 (Ky. 2009); however, the Court
determined that the circuit court's order did not make a final ruling on the
issue of immunity. Rather than deny the dean's claims of immunity, the
circuit court's order found that there were genuine issues of material fact
regarding his entitlement to immunity, thus leaving the immunity issue
unresolved. Additionally, the Court addressed the dean's argument that
because he filed a CR 12.02 motion to dismiss rather than a CR 56.02
motion for summary judgment, the circuit court erred in finding that there
were genuine issues of material fact. The dean argued that this could not
be, as under a CR 12.02 motion all of the allegations in a plaintiff's
complaint are required to be taken as true. The Court rejected this
argument, noting that in denying the motion to dismiss, the circuit court
had considered matters outside of the pleadings. Therefore, the motion
to dismiss was automatically converted into a motion for summary
judgment, and there was no error by the circuit court in finding that there
were genuine issues of material fact.

B.

Etscorn v. Etscorn, No. 2016-CA-000233-MR, 2017 WL 1101126 (Ky.
App. Mar. 24, 2017), DR Pending
Opinion and order dismissing by Judge Clayton; Judges Combs and
Taylor concurred. A wife appealed a circuit court's order in a marital
dissolution action granting summary judgment to the husband, his sons,
and business entities that had been joined on wife's motion as third-party
defendants. The sons and the business entities had moved to be
dismissed from the action pursuant to CR 9.02 and 12.02(f), and the
motion was granted. The order of dismissal noted that it was final and
appealable with no just cause for delay. The wife then filed a CR 59.05
motion to alter, amend, or vacate the order dismissing the parties.
Notably, the motion did not allege any error with the CR 9.02 and 12.02
rulings. Instead, it claimed that the sons and the business entities were
indispensable parties under CR 19 and, alternatively, asked the circuit
court to make the dismissal "without prejudice" so that the wife could
rejoin the parties at a later date. The circuit court denied the motion and
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again cited that its CR 59.05 order was final and appealable with no just
cause for delay. Many months later, the wife filed a motion pursuant to
CR 21 and 19 to add the sons and their business entities as
indispensable parties. Though the sons and the business entities
objected on multiple grounds, including the fact that they had already
been dismissed as parties and that the wife had not appealed the final
and appealable order dismissing them, the circuit court nonetheless readded them as parties. The sons and business entities eventually moved
for summary judgment, which was granted. The Court of Appeals issued
an opinion and order dismissing the appeal and voiding the orders
granting summary judgment and adding the sons and business entities to
the litigation because the previous order dismissing them with prejudice
was not appealed. The circuit court lacked jurisdiction to re-add the sons
and business entities after it had already dismissed them with prejudice in
an order designated "final and appealable" and "with no just cause for
delay." Furthermore, the wife was prohibited from arguing that the circuit
court erroneously designated the previous dismissal as "with prejudice" or
"final and appealable" because the order was facially an adjudication on
the merits and it was not timely appealed.
C.

Fink v. Fink, No. 2016-CA-000797-MR, 2016 WL 7405769 (Ky. App. Dec.
22, 2016), DR Denied
Opinion and order by Judge VanMeter; Judge Combs concurred; Judge
Thompson dissented and filed a separate opinion. Appellant brought a
civil action against appellee, and the circuit court entered an order
directing appellant to pay appellee's attorney's fees. Appellant challenged
the award on appeal, but the Court of Appeals dismissed due to his
failure to name appellee's attorney as a party to the appeal. Citing to
Neidlinger v. Neidlinger, 52 S.W.3d 513 (Ky. 2001), the Court noted that if
fees are ordered to be paid directly to the attorney – as was the case here
– the attorney may enforce the order in his own name and, thus, is the
real party in interest and a necessary and indispensable party to any
appeal from that order. Therefore, the appeal was subject to dismissal
because appellee's counsel was a real party in interest and an
indispensable party. The Court further held that appellant's belated
attempt to cure the deficiency in the notice of appeal by amending it to
add appellee's attorney was ineffective and improper. Any attempt to
amend the notice of appeal to add indispensable parties must be
accomplished within the normal time requirements for filing the notice of
appeal.

D.

Gambrel v. Gambrel, No. 2016-CA-000028-ME, 501 S.W.3d 900 (Ky.
App. 2016)
Opinion by Judge Nickell; Judge Dixon concurred; Judge J. Lambert
concurred and filed a separate opinion. Appellant challenged the entry of
a domestic violence order (DVO) against him at the request of his former
wife. The Court of Appeals affirmed, noting that because a complete
record was not provided – specifically the hearing culminating in entry of
the DVO – it could not review the factual findings the circuit court made
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on the record but did not incorporate into the written order. It also could
not determine whether there was sufficient evidence to justify entry of a
DVO. Thus, the Court had to assume that the content of the hearing
supported entry of the DVO. The Court reiterated that appellants bear
responsibility for ensuring the appellate court receives a complete record
– including video records covered by CR 98. However, the Court also
acknowledged the grey area presented by CR 98 concerning hearings in
family court practice that result in a final determination (DVO;
dependency, neglect and abuse; DNA; termination of parental rights; etc.)
– i.e., whether they must be designated by the appellant to be included in
the record on appeal or if circuit court clerks must certify such hearings as
part of the record automatically. The Court "strongly encourage[d]" the
Supreme Court of Kentucky to clarify the matter.
IV.

ARBITRATION
A.

Diversicare Leasing Corp. v. Adams, No. 2015-CA-001061-MR, 2017 WL
65451 (Ky. App. Jan. 6, 2017), DR Pending
Opinion by Judge J. Lambert; Judges Acree and Thompson concurred. A
nursing home resident, through her guardian, brought an action against
the nursing home and nursing home administrator alleging negligence,
medical negligence, corporate negligence, and violations of long term
care resident's rights. The nursing home filed a motion to compel
arbitration, and the circuit court granted the motion in part and denied it in
part. The Court of Appeals affirmed the portion of the order denying the
motion. The Court held that a readmission agreement that did not contain
an arbitration clause, allegedly due to a scrivener's error, was not subject
to reformation to incorporate an earlier agreement that contained an
arbitration clause. Multiple admission and readmission documents had
been signed by the resident or her daughter prior to the nursing home's
alleged negligence and the resident's death, and it was purely speculative
as to which document was meant to be incorporated into the readmission
agreement.

B.

GGNSC Frankfort, LLC v. Richardson, No. 2013-CA-000245-MR, 2016
WL 4937875 (Ky. App. Sept. 16, 2016), DR Pending
Opinion by Judge Thompson; Judges Acree and Combs concurred.
GGNSC appealed from an order denying its motion to compel arbitration
and to dismiss or stay the action pending arbitration. The issue before
the Court of Appeals was whether a power-of-attorney document
executed by Fannie Lyon authorized her attorney-in-fact to arbitrate any
claims arising from GGNSC's negligence while Fannie was a GGNSC
resident. The Court held that Fannie, through her attorney-in-fact, had no
power to bind the beneficiaries of a wrongful death action. That action
belonged only to the beneficiaries. The Court also held that public policy
favoring arbitration was not applicable because the issue presented was
whether there was a binding arbitration agreement. Citing to Extendicare
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Homes Inc. v. Whisman, 478 S.W.3d 306 (Ky. 2016),1 the Court noted
that there must be express authority granted in the power-of-attorney
document to the attorney-in-fact to execute an arbitration agreement.
The power to commence or to defend administrative and legal
proceedings did not include the power to enter into an arbitration
agreement. The Court further held that powers pertaining to property or
rights are limited and do not include the power to enter into an arbitration
agreement. Finally, the Court held that document language conveying the
broad power to "generally do and perform for me all that I may do if acting
in my own person" was not sufficient to waive the constitutional rights to
access to the court and to a jury trial.
C.

N. Ky. Area Dev. Dist. v. Snyder, No. 2015-CA-001167-MR, 2017 WL
2209953 (Ky. App. May 12, 2017)
Opinion by Judge Thompson; Chief Judge Kramer and Judge Nickell
concurred. Appellee asserted claims under the Kentucky Whistleblower
Act and the Kentucky Wages and Hours Act after her employer, the
Northern Kentucky Area Development District (NKADD), terminated her
employment. NKADD filed a motion to stay the proceedings and to
compel arbitration based on an arbitration agreement executed by it and
appellee as a condition of appellee's employment. The circuit court
denied the motion and NKADD appealed. The Court of Appeals affirmed,
holding that NKADD did not have authority to enter into the arbitration
agreement as a condition of appellee's employment. The Court
particularly held that KRS 417.050(1) and KRS 336.700(2) are preempted
by the Federal Arbitration Act (FAA) only as those statutes are applied to
private employers. The FAA did not preempt the legislature's authority to
restrict the power of political subdivisions such as NKADD to enter into
arbitration agreements with employees. KRS 417.050(1) and KRS
336.700(2) expressly prohibit political subdivisions from making an
agreement to arbitrate rights arising under state and federal law as a
condition of employment. Therefore, NKADD's motion to compel
arbitration of appellee's claims was correctly denied.

V.

ATTORNEY AND CLIENT
A.

Applegate v. Dickman Law Offices, P.S.C., No. 2014-CA-002031-MR,
507 S.W.3d 28 (Ky. App. 2016).
Opinion by Judge VanMeter; Judges Maze and Taylor concurred. On
review from the dismissal of a legal malpractice action, the Court of
Appeals affirmed, holding that the malpractice cause of action against
appellees was barred by operation of the statute of limitations pursuant to
KRS 413.245. Appellant pleaded guilty to two counts of possession of
matter portraying a sexual performance by a minor; the remainder of the
charges against him were dismissed, and he was sentenced to serve two
consecutive four-year terms of imprisonment on May 27, 2011. On March

1

Judgment reversed in part, vacated in part by Kindred Nursing Centers Ltd. v. Clark, 137 S.Ct.
1421 (2017).
1-250

5, 2013, appellant filed a petition for a writ of habeas corpus, alleging that
his plea and sentence were based upon an unconstitutional ex post facto
application of the law. The circuit court issued the writ and appellant was
released on April 18, 2013. Appellant then filed a legal malpractice action
against appellees on June 2, 2014. However, the action was dismissed
on the grounds that a collateral attack on a criminal conviction does not
toll the statute of limitations on a claim of malpractice against a criminal
defense attorney, and that the statute had expired on the malpractice
claim on March 5, 2014 – one year after appellant filed the petition for the
writ. The Court of Appeals reaffirmed, citing Bryant v. Howell, 170 S.W.3d
421 (Ky. App. 2005) and Faris v. Stone, 103 S.W.3d 1 (Ky. 2003), that the
filing of a petition for a writ of habeas corpus does not toll the statute of
limitations in a malpractice action. Since a petition for a writ of habeas
corpus is a collateral attack on the judgment, the one-year period of
limitation began to run when appellant's conviction was final or, at the
very latest, when appellant discovered that he was being unlawfully
detained as a result of his attorney's alleged malpractice and filed his
petition for a writ. Therefore, the action was not timely filed and dismissal
was merited.
B.

Saalwaechter v. Carroll, No. 2015-CA-001799-MR, 2017 WL 1290620
(Ky. App. Apr. 7, 2017), DR Pending
Opinion by Judge Dixon; Judges Combs and Nickell concurred. The
Court of Appeals affirmed the circuit court's summary judgment in favor of
appellees, which dismissed appellant's complaint alleging breach of
contract, breach of fiduciary duties, and professional negligence arising
out the parties' attorney-client relationship. The lawsuit arose from
appellees' representation of appellant in a transaction involving a pawn
shop business and surrounding real estate in Evansville, Indiana. In
affirming, the Court first rejected appellant's claim that although he
suffered losses in 2007 and 2008 as a result of appellees' negligence, his
damages did not become fixed and non-speculative until his appeal was
denied in a collateral federal lawsuit in which appellees were not parties
and were in no manner affected by its outcome. The Court noted that
KRS 413.245 encompasses two separate statutes of limitation: the
occurrence limitation period and the discovery limitation period.
Concluding that this was an "occurrence" case, the Court determined by
the very language of appellant's first complaint in 2010 (which was
subsequently dismissed for lack of prosecution) that he was aware he
had been injured by the appellees' alleged negligent conduct. At that
point, even if he may not have known the full extent of his damages in
terms of the precise dollar amount, the fact of his injury was certainly
"irrevocable" and "non-speculative." The Court then agreed with the
circuit court that appellant's second complaint filed in 2015 was outside
the one-year statute of limitations set forth in KRS 413.245. The Court
further rejected appellant's argument that breach of contract claims
against attorneys, especially those that arise from contracts other than
the engagement contract itself and that provide non-professional
services, fall within a fifteen-year statute of limitations rather than the one
year set forth in KRS 413.245. The Court reaffirmed that it is the
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existence of a professional performing a task and not the nature of the
task itself that brings a claim within KRS 413.245. While the contract
between appellant and appellees was not an engagement letter, it
nevertheless set forth professional services, albeit some non-legal, to be
performed by appellees. Accordingly, appellant's claims arose from
appellees' professional services for purposes of KRS 413.245.
VI.

BANKS AND FINANCIAL INSTITUTIONS
Ventura v. Cent. Bank, No. 2015-CA-001407-MR, 515 S.W.3d 680 (Ky. App.
2017)
Opinion by Judge Dixon; Judges Nickell and VanMeter concurred. The Court of
Appeals affirmed the circuit court's summary judgment in favor of appellee, which
dismissed appellants' claims for false light invasion of privacy, breach of fiduciary
duty, and malicious prosecution. The Annunzio-Wylie Anti-Money Laundering
Act, 31 U.S.C. §5318 et seq., popularly known as the Bank Secrecy Act (BSA),
provides financial institutions and their officers, employees, and agents absolute
immunity under its safe harbor provision from lawsuits based on a financial
institution's report or disclosure of suspicious activity possibly related to money
laundering. The Court determined that appellee's communications to federal
authorities were made in the context of an ongoing investigation of suspicious
activity pertaining to appellants' bank accounts and pursuant to appellee's
obligation under the BSA. It was irrelevant that the disclosure of information was
not pursuant to a court order or subpoena, as the BSA immunizes banks for
"voluntary disclosures," or disclosures "pursuant to [the Act] or for disclosures
pursuant to any other authority." As such, whether appellee made the disclosures
on its own or at the request of a federal agency was immaterial for purposes of
immunity under the BSA. Further, the Court concluded that the safe harbor
provision of the Act is unambiguous, unqualified, and does not limit immunity to
disclosures made in good faith. Finally, the Court held that the plain language of
the BSA provides immunity from state law claims as well as federal claims.

VII.

CHILD CUSTODY AND RESIDENCY
A.

Agnich v. Tyler, No. 2016-CA-000653-ME, 2017 WL 1788089 (Ky. App.
May 5, 2017)
Opinion by Judge Jones; Chief Judge Kramer and Judge Combs
concurred. This case involved a motion to modify a timesharing
agreement permitting one parent to relocate with the parties' two minor
children, who had special needs, to another state. Because the parties
were joint custodians but could not agree on relocation, the circuit court
was tasked with making the decision for them. The Court of Appeals
vacated and remanded for additional proceedings. The Court concluded
that the circuit court's findings did not support its ultimate conclusion that
relocation was in the best interest of the children. Noting that the children
had special needs, the Court held that the circuit court failed to make
findings to support a conclusion that the services they would actually
receive if allowed to relocate would be more beneficial to their overall
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development, especially when obtaining those services would involve
major (and fairly constant) disruptions to their lifestyles and living
situations. Additionally, in light of Morgan v. Getter, 441 S.W.3d 94 (Ky.
2014), the Court on remand directed the circuit court to consider
appointment of a GAL to represent the interests and special needs of the
children. Lastly, the Court noted that it may also be necessary for the
circuit court to consider whether a medical or psychological evaluation of
these children could aid in better understanding and identifying the needs
of the children vis-à-vis the availability of services in differing locales, as
well as the likely impact this relocation might have on the children's
overall development and parental bonds.
B.

Ball v. McGowan, No. 2015-CA-000302-ME, 497 S.W.3d 245 (Ky. App.
2016)
Opinion by Judge Acree; Chief Judge Kramer and Judge Maze
concurred. This appeal addressed interstate jurisdictional questions
governed by the Uniform Child Custody Jurisdiction and Enforcement Act
(UCCJEA). In 2007, a Nevada court entered an agreed original custody
order granting joint custody to unwed parents making the father the
primary residential parent, allowing him to move with child to Kentucky,
and establishing liberal visitation for mother in Kentucky. Father was also
to take child back to Nevada once each year to visit with the mother.
After 2007, the relationship between mother and child broke down. Child
has not visited with mother, either in Kentucky or in Nevada, since at least
2009. In 2013, mother filed a motion to modify custody in Nevada; father
failed to appear and the motion was granted. When served with the
Nevada order, father filed a petition and motion to modify custody in Boyd
Circuit Court, setting up the jurisdictional conflict. After corresponding
with the Nevada court, the Kentucky court held that the Nevada court
retained exclusive, continuing jurisdiction pursuant to KRS 403.824 and
dismissed father's petition and motion to modify. Father appealed. The
Court of Appeals held that the Nevada court was the sole determiner of
whether it had exclusive, continuing jurisdiction and affirmed the circuit
court's ruling in that regard. However, the Court then held that such a
finding did not require immediate dismissal; the UCCJEA (KRS 403.834)
allowed the circuit court to request the Nevada court to decline exercise
of its jurisdiction, an option the record does not show was ever discussed
between the courts of the two states. In view of the fact that the most
recent order of the Nevada court required reunification counseling in
Kentucky, the Court of Appeals reversed the dismissal and remanded the
case with instructions that the circuit court: (1) request that the Nevada
court decline to exercise its jurisdiction further; (2) dismiss the Kentucky
action if Nevada did not so decline; but (3) adjudicate the custody issues
if the Nevada court did so decline exercise of its jurisdiction.

C.

C.K. v. Cabinet for Health and Family Servs., 2016-CA-000139-ME, 2017
WL 2200492 (Ky. App. May 19, 2017)
Opinion by Judge Maze; Judges J. Lambert and Thompson concurred.
Appellant challenged the denial of his petition for immediate entitlement to
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custody of his daughter, which was filed pursuant to KRS 620.110. The
child's mother and brothers were killed in a house fire, and the child was
placed in the custody of her maternal grandmother. Appellant lived in
South Carolina and neither the Cabinet nor the child's Kentucky family
knew his contact information. At the time of the fire, appellant had not
visited the child in more than two years. In denying the petition, the circuit
court made no finding as to appellant's fitness as a parent but stressed
that the grandmother was the child's only close relative who could be
found when her mother and siblings died. The circuit court further
observed that the grandmother and child shared a close bond, while
appellant had not been in his daughter's life for at least two years. The
circuit court also acknowledged that appellant would likely receive
custody of the child in the future due to the law's preference for parental
custody; however, the court concluded that removing the child from the
grandmother at that time would inflict further trauma on the child.
Appellant argued on appeal that because no court had found him to be
unfit for custody, the circuit court erred in denying his petition for
immediate entitlement to custody, but the Court of Appeals affirmed. The
Court specifically held that despite the fact that a KRS 620.110 petition for
immediate entitlement is treated as an original action akin to a writ of
habeas corpus, it nonetheless remained the case that in determining the
temporary custody of a child found to be dependent, neglected, or abused
the circuit court shall make its determination based on the best interests
of the child. In this case, substantial evidence supported the circuit court's
findings of fact and ultimate ruling regarding the child's best interests.
D.

Cherry v. Carroll, No. 2016-CA-000291-ME, 507 S.W.3d 23 (Ky. App.
2016)
Opinion by Judge Nickell; Judges Dixon and VanMeter concurred.
Cherry, the father of three minor boys, was incarcerated. In his absence,
the boys' mother, having her own legal issues, left the boys in the care of
their great aunt, with whom the Cabinet placed them and to whom Indiana
courts ultimately awarded custody. When the great aunt's husband
developed significant health issues nearly five years later, she sought
another placement for the boys, whom were now all over the age of three,
and the Cabinet placed them with their maternal grandfather, Carroll.
Less than seven months later, the boys were returned to Cherry,
prompting Carroll to petition for de facto custodian status and custody.
After a hearing, the circuit court found Carroll qualified as de facto
custodian and awarded him status as such. Nearly three years later, a
custody trial was finally held after which the circuit court ordered Cherry
and Carroll to share joint custody, with Carroll serving as primary
residential custodian. Cherry appealed, claiming that the children had not
resided with Carroll one year or more as required by KRS 403.270(1)(a).
Carroll moved to dismiss the appeal as untimely, claiming de facto
custodian status should have been challenged within thirty days, not three
years later. The Court of Appeals held that the designation of status is
interlocutory and that the proper time to challenge it is after a custody
decision is made. Therefore, the appeal was timely filed. The Court then
held that the placement of the children by the Cabinet alone was
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insufficient to qualify Carroll for consideration as de facto custodian.
Instead, any child placed by the Cabinet must reside with the prospective
de facto custodian for at least one year while the prospective custodian is
the child's primary caregiver and financial supporter. The Court rejected
Carroll's argument that the nearly seven months that the children resided
with him could be "tacked on" to the nearly five years they had resided
with Miller to achieve the mandatory period of one year or more. The
Court noted that KRS 403.270(1)(a) defines a de facto custodian as "a
person"; thus, it envisions the residency requirement being satisfied in the
home of one individual for a continuous year – not in multiple homes with
different people. Additionally, during the residency period, the prospective
de facto custodian must be a child's primary caregiver and financial
provider. Carroll satisfied none of these criteria since it was undisputed
that the children resided with him less than seven months. Therefore,
because Carroll did not qualify as a de facto custodian, he lacked
standing to seek custody. The circuit court's decision was reversed and
remanded for an appropriate order returning the children to Cherry's sole
custody.
E.

Jones v. Jones, No. 2015-CA-001284-ME, 510 S.W.3d 845 (Ky. App.
2017)
Opinion by Judge D. Lambert; Judges Jones and Taylor concurred.
Appellant brought two appeals from a series of orders entered in a child
support and custody matter. The first appeal arose out of the entry of an
order awarding joint custody of appellant's biological child to appellant
and his sister, Suszanne Jones. The second appeal arose out of orders
issued subsequent to the custody order – one order directing appellant to
pay child support to Suszanne and two orders directing him to pay a total
of $3,000 in prospective attorney fees to Suszanne. At issue on appeal
was whether the circuit court properly awarded a share of custody to
Suszanne and whether the circuit court adhered to the necessary
procedures in issuing its subsequent rulings. The Court of Appeals
concluded that the circuit court erred in finding that Suszanne was a de
facto custodian of the child and, consequently, in awarding joint custody
and attorney fees. Thus, it reversed as to both appeals. The Court
particularly noted that Kentucky courts have repeatedly held that when a
nonparent shares the parenting responsibilities with a natural parent, the
nonparent cannot, as a matter of law, acquire de facto custodian status.
Here, the circuit court explicitly found that appellant, the child's natural
parent, had cared for the child and supported him financially. Therefore,
the circuit court abused its discretion in finding that Suszanne met the
criteria to be a de facto custodian.

F.

Penticuff v. Miller, No. 2015-CA-001101-ME, 503 S.W.3d 198 (Ky. App.
2016)
Opinion by Judge Clayton; Judges Jones and Nickell concurred. In this
family law case, a child ostensibly had two fathers. Mark Miller was
married to the child's mother when the child was born, and Carson
Penticuff was the child's natural father. The mother misled Miller and
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Penticuff into believing the child was Miller's for the first few years of the
child's life. Once the mother informed Penticuff that he was the natural
father, DNA testing was conducted concluding to a 99.99 percent
certainty that Penticuff was the child's father. Penticuff then sought a
paternity determination along with custody, support, and visitation. The
family court concluded that Penticuff was the natural father but had
waived his superior right to custody. It further held that the mother had
not waived her superior right to custody and that because Miller was
neither a de facto custodian nor the biological father, he had no legal
claim to custody or visitation with the child. The Court of Appeals affirmed
in part, reversed in part, and remanded. The Court first held that the
circuit court erred by finding that Penticuff had waived his superior
custody rights. To waive those rights, Penticuff had to have a knowing
right that he voluntarily and intentionally surrendered. Here, Penticuff did
not have a known right because the mother's deception kept him from
being aware that he was the child's father. Furthermore, Penticuff's
involuntary and unintentional surrender of his superior rights was best
evidenced by the fact that he had taken appropriate steps to establish
paternity and to begin having a relationship with his son once he was
informed that he was the child's father. The Court also held that the
evidence was insufficient to demonstrate that the mother had partially
waived her superior right to parent to Miller. Although the mother gave
the child Miller's last name, listed Miller on the child's birth certificate, and
did nothing to counter Miller's belief that he was the child's father,
evidence was presented that she was scared of Miller and his family; that
she had been the subject of past violence and threats of violence by
Miller; that she had previously obtained a DVO against Miller; and, that
Miller admitted he had violated the DVO. Finally, the Court determined
that the child did not have an independent, cognizable legal right to
maintain a relationship with Miller. The doctrine of paternity by estoppel
could not be used by Miller as it only estops a legal father from
disclaiming paternity when it suits him. The doctrine is a shield to protect
a child, not a sword to be used by a person who wants to estop other
parties from excluding him as a father. Here, the child had two biological
parents, neither of whom was unfit to be a parent, and both of whom
sought to exercise their superior custody rights to raise their child. Under
these circumstances, Miller could not claim the child's independent right
to maintain a relationship with his psychological father.
G.

Retherford v. Monday, No. 2015-CA-001803-ME, 500 S.W.3d (Ky. App.
2016)
Opinion by Judge Combs; Judge J. Lambert concurred; Judge VanMeter
concurred and filed a separate opinion. This was a child custody case in
which the parents disputed the designation of the primary residential
custodian. The trial judge adopted verbatim the proposed findings of fact
and conclusions of law as propounded by one of the parties – complete
with typographical grammatical errors as tendered. On appeal, the Court
of Appeals vacated and remanded with directions that the circuit court
make its own independent findings and conclusions. In so doing, the
Court noted the importance of adherence to CR 52.01 in general but
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especially in the particular context of family law cases involving children.
In his concurring opinion, Judge VanMeter disagreed with the majority's
reasoning but concluded that vacatur was nonetheless merited because
the findings adopted by the circuit court were unsupported by substantial
evidence.
H.

Varney v. Bingham, No. 2016-CA-000370-ME, 513 S.W.3d 349 (Ky. App.
2017)
Opinion by Judge Jones; Judges D. Lambert and Taylor concurred. This
appeal arose from a child custody action in which the circuit court
awarded permanent sole custody to the father based on the mother's
previous substance abuse problem and criminal history, both of which
occurred prior to the mother's pregnancy and the child's birth. The Court
of Appeals vacated and remanded, holding that it was error for the
Domestic Relations Commissioner (DRC), and in turn the circuit court, to
rely on the mother's past conduct to support the conclusion that the
child's best interests would be served by awarding sole custody to the
father. The Court determined that it is improper for a trial court to rely on a
parent's prior substance abuse problem where there is no evidence
presented showing how the problem has had any impact on the parent's
current relationship with the child or its likelihood to be an issue in the
future. Here, the DRC found only that the mother had a drug problem and
a criminal record that predated the child's birth; the DRC made no finding
that the mother had actively abused drugs or had engaged in any criminal
behavior since the child's birth or that she was likely to do so in the
immediate future. Notably, the mother had completed an intensive drug
court program, from which she graduated prior to the child's birth, and
had submitted to a hair follicle test, which returned negative results for all
substances tested. On remand, the Court directed the circuit court to not
consider the mother's prior substance abuse issues unless it made a
determination, supported by appropriate findings, that such conduct was
likely to affect her relationship with the child.

VIII.

CHILD SUPPORT
Legg v. Commonwealth, No. 2015-CA-001502-ME, 500 S.W.3d 837 (Ky. App.
2016)
Opinion by Judge D. Lambert; Judges Clayton and Nickell concurred. This
appeal was taken from an order directing appellant to pay child support.
Appellant Tiffany M. Legg and appellee Candace L. Back were a same-sex
couple who entered into a civil union. At the time of their union, Back was
pregnant, and she gave birth a few days later. Following the child's birth, Legg
and Back decided to designate Legg as his father on his birth certificate. The
parties eventually filed for divorce, and the family court dissolved the marriage
after the U.S. Supreme Court rendered its decision in Obergefell v. Hodges, 135
S.Ct. 2584 (2015). The family court also found that Legg was the child's parent
as a matter of law and equity despite having no biological ties to him. According
to the family court, Legg had acted in loco parentis with respect to the child and,
therefore, it ordered Legg to pay child support. The Court of Appeals affirmed.
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The Court noted that although same-sex parents are biologically incapable of
producing offspring together, Kentucky's courts must equally apply maternity/
paternity-by-estoppel principles when a putative parent married to an individual of
the same sex attempts to avoid his or her child support obligation. To hold
otherwise would deny same-sex married couples their constitutional right to enjoy
the same legal treatment as opposite-sex couples. Here, it was undisputed that
Legg and Back married before the child was born. It was also undisputed that
Legg knew she was not the child's biological parent when she designated herself
as his "father" on his birth certificate and when she agreed that the child would
bear her last name. Accordingly, when coupled with the family court's finding that
Legg acted as the child's parent for roughly four years, equity would not permit
Legg to now claim that she never intended to raise the child alongside Back.
IX.

CIVIL PROCEDURE
Bryant v. Allstate Indem. Co., No. 2015-CA-001451-MR, 2017 WL 728126 (Ky.
App. Feb. 24, 2017). Released for Publication
Opinion by Judge Clayton; Judges Dixon and D. Lambert concurred. Appellants
challenged an order compelling them to participate in pre-litigation depositions
and to produce documents to Allstate Property and Casualty Company. The
order was based on CR 27.01, which allows pre-litigation depositions.
Appellants were involved in a car accident. The driver of the vehicle that struck
Bryant's car was insured by Allstate. Appellants claimed insurance benefits from
their insurance company. Their company then submitted the claims to Allstate
for subrogation. The circuit court granted Allstate's "Petition to Compel PreLitigation Depositions." Appellants received notice of the petition on the same
day that the circuit court signed the order granting the relief requested in the
petition. Appellants did not have an opportunity to respond to the petition or to
have a hearing. They argued that they were denied due process and that Allstate
did not have standing to bring the action. The Court of Appeals reversed, holding
that certain requirements must be met by Allstate before the petition could be
granted. Those requirements include: (1) that the petition must establish an
imminent cause of action by Allstate against appellants; (2) that without granting
the petition, the testimony would be lost and must be preserved to forestall a
failure of justice; (3) that the petition must be verified; and (4) that there must be
notice and a hearing. Allstate did not meet any of those requirements; therefore,
the circuit court was in error when it granted the relief requested.

X.

CIVIL RIGHTS
Cowing v. Commare, No. 2015-CA-000769-MR, 499 S.W.3d 291 (Ky. App. 2016)
Opinion by Judge Combs; Judges Acree and Jones concurred. In a case of first
impression, the Court of Appeals addressed whether the intracorporate
conspiracy doctrine could be invoked in a case involving an allegation of
violations of the Kentucky Civil Rights Act, specifically KRS 344.280. An
employee was injured on the job, and the company claimed that it could not
accommodate his restrictions and limitations upon his return to work. He sued
the company's manager, who had discharged him, as well as the corporation,
contending that the manager "aided and abetted" the corporation in its allegedly
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illegal discrimination against him. The Court of Appeals held that the intracorporate conspiracy doctrine did not apply to serve as an avenue for relief due
to the identity of the corporate manager with the corporation. The intracorporate
conspiracy doctrine requires at least two actors/wrongdoers. A corporation and
its agents cannot be deemed to be separate entities and, thus, cannot act in
concert in order to meet the elements of the intracorporate conspiracy doctrine in
the context of KRS 344.280.
XI.

CONTRACTS
A.

Chin v. Chin, No. 2015-CA-000914-MR, 494 S.W.3d 517 (Ky. App. 2016)
Opinion by Judge J. Lambert; Judge Thompson concurred; Judge Acree
concurred in result only. The Court of Appeals affirmed a judgment finding
in favor of Terry and Susan Chin on their breach of contract claims
against their son, Raymond. The Court held that Raymond's oral
agreements to repay a small private loan and a school loan were not
invalidated by the Statute of Frauds, as the Chins had performed their
portion of the agreement and Raymond had demonstrated his intent to
pay them back by transferring money and making some payments. The
Court also held that the circuit court's consideration of the parties'
incomes was harmless error, and the circuit court did not err when it
awarded attorneys' fees to the Chins.

B.

Grego v. Jenkins, No. 2015-CA-001142-MR, 2017 WL 127729 (Ky. App.
Jan. 13, 2017), DR Pending
Opinion by Judge Thompson; Judges Combs and VanMeter concurred.
Appellant challenged a summary judgment entered in favor of Woodland
Baptist Church and church chaperones who accompanied appellant at a
youth ministry camp where appellant was injured. The circuit court ruled
that release forms signed by appellant's mother precluded her personal
injury claim. The Court of Appeals reversed, holding that the releases did
not exculpate the church from liability. Specifically, the releases did not
mention the word "negligence" and did not explicitly release the church
from liability for personal injuries. Furthermore, the releases could
reasonably be construed to only release the church from vicarious liability
in connection with medical treatment rather than its own conduct. Finally,
the releases were broadly written and not specific as to the type of harm
contemplated. The Court also declined to recognize an exception to
release requirements for charitable organizations.

C.

Mid-South Drywall, Inc. v. 2001 Bryant Road, LLC, No. 2015-CA-000825MR, 2017 WL 2332689 (Ky. App. May 26, 2017), Rehearing Pending
Opinion by Judge J. Lambert; Judges Combs and Dixon concurred. A
subcontractor appealed from a summary judgment and subsequent
orders entered in favor of the general contractors in a construction
project. Appellant, the subcontractor, had abandoned the job after
receiving no fewer than six notices of deficiencies (in quality of work and
scheduling defaults) from Bryant Road. Appellant conceded that it was
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the breaching party, yet sought damages for the work it performed subject
to a just offset by Bristol Group for damages sustained as a result of the
breach. The circuit court granted summary judgment to Bristol and Bryant
Road on the issue of liability but reserved the issue of damages for trial; it
ultimately ruled that appellant was not entitled to damages. On appeal,
appellant reiterated its arguments that it was entitled to present evidence
of damages for the work it had performed, and that the circuit court erred
in ruling that it could not recover, under the substantial performance
doctrine, even if it was the breaching party. The Court of Appeals
affirmed, holding that: (1) the breaching party bears the liability for
nonperformance (Hall v. Rowe, 439 S.W.3d 183 (Ky. App. 2014)); and (2)
case law supported the circuit court's ruling in favor of the general
contractors (Hall, supra, and Fay E. Sams Money Purchase Pension Plan
v. Jansen, 3 S.W.3d 753 (Ky. App. 1999)).
D.

Miniard v. Turner, No. 2015-CA-000075-MR, 2017 WL 1033998 (Ky. App.
Mar. 17, 2017), Released for Publication
Opinion by Judge J. Lambert; Chief Judge Kramer and Judge Clayton
concurred. Appellant received an assignment from her husband of real
estate commissions due in contract between the Turners and Cooper
Development for the sale of the Turners' farm in Jessamine County. The
original contract between the Turners and Cooper was for a sale price of
$1.2M, with principal payments of $100,000; appellant's husband's fee
was equal to 3 percent of the contract, due as principal payments were
made. Appellant's husband had received $3,000 from the initial payment
of $100,000 towards the principal, with $1.1M owed thereafter. Cooper
never made another payment, although interest payments were made,
and appellant was paid an additional $15,000. In 2010, the Turners sold
the note to R.J. Corman for $500,000. Appellant then sued the Turners
for unpaid commissions, claiming that she should have received an
additional $18,000. The Turners moved for summary judgment, arguing
that the contract was for commissions due on the principal only, and that
appellant's husband received a commission for Cooper's single principal
payment. The circuit court agreed with the Turners and granted summary
judgment in their favor. On appeal, appellant argued that there were
genuine issues of material fact concerning the amount due and that case
law supported her position that the commissions should not be tied to the
sale price of the property. The Court of Appeals disagreed and held that
summary judgment was appropriate because the case turned on a matter
of contract interpretation: appellant's assignment, which was drafted by
appellant and her husband and thus was construed against them, spoke
only to commissions due as principal installments on the note were paid
by Cooper. Furthermore, there was no evidence of bad faith by the
Turners, who had overpaid appellant by $15,000. Therefore, the circuit
court was affirmed.

E.

Pope v. Thompson, No. 2015-CA-000031-MR, 2017 WL 1533811 (Ky.
App. Apr. 28, 2017).
Opinion by Judge J. Lambert; Judges Taylor and Thompson concurred.
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Appellant Pope purchased a pedigreed male German Shepherd dog from
appellees. The sales contract contained the following terms (among
others): The dog would be treated as a family pet, not as a breeding dog;
the dog would receive proper veterinary care; Pope would maintain
contact with appellees; Pope would exercise the dog regularly; and Pope
would give appellees the right of first refusal should the dog be offered for
sale. Appellees later learned that Pope had breached each of these terms
and had transferred the dog's ownership to appellant Bailey. Appellees
subsequently filed a breach of contract claim and a petition for a writ of
possession. The writ of possession was granted following an ex parte
hearing. The circuit court entered an opinion and order denying
appellants' motion to quash the writ of possession and a finding that Pope
had breached the contract of sale. On appeal, appellants argued that the
circuit court lacked jurisdiction to enter its ruling and that the contract
provisions were unconscionable; thus, the circuit court abused its
discretion in finding in appellees' favor on the breach of contract claim.
The Court of Appeals affirmed, holding: (1) that the jurisdictional
requirements for a writ of possession under KRS 425.051 were met and
that the issue had not properly been preserved for review; and (2) that
there was no abuse of discretion in the circuit court's determinations that
appellant Pope was in breach of the contract's terms and that appellees
were entitled to the return of the dog.
F.

Roscoe v. Angelucci Acoustical, Inc., No. 2012-CA-001933-MR, 512
S.W.3d 730 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Combs and Thompson concurred.
Appellant was owner of the general contracting firm responsible for
construction of the Hewlitt-Packard Building on the University of Kentucky
Coldstream campus. Angelucci Acoustical, Inc. was one of several
subcontractors hired to complete the project. After the building's
completion, appellant refused to pay Angelucci beyond the initial contract
price even though Angelucci incurred an additional $88,000 in costs for
change orders submitted by appellant. Angelucci filed claims for breach
of contract, unjust enrichment, and a mechanic's lien. The circuit court
granted partial summary judgment in Angelucci's favor, finding that
appellant owed Angelucci the additional monies plus post-judgment
interest. Appellant did not appeal from the partial summary judgment. In
2012, pursuant to the Supreme Court of Kentucky's then recent ruling in
Inter-Tel Technologies, Inc. v. Linn Station Properties, LLC, 360 S.W.3d
152 (Ky. 2012), the circuit court revisited the remaining issue of piercing
the corporate veil. It again ruled in Angelucci's favor. Appellant appealed
(No. 2012-CA-001933-MR) but posted no supersedeas bond. Thus,
during the pendency of appeal No. 2012-CA-001933-MR, in an effort to
collect the judgment, Angelucci sought a charging order and an asset
discovery deposition. CR 69.03. Appellant initially resisted, but eventually
appeared for his deposition, where he interrupted questioning and
requested settlement discussions. A settlement was reached, but
appellant later breached its terms. The circuit court held him in contempt
and awarded Angelucci compensatory and punitive damages, as well as
attorney's fees. Appellant appealed that judgment as well (No. 2014-CA1-261

000536-MR). The Court of Appeals affirmed both judgments in favor of
Angelucci, finding no genuine issues of material fact regarding the
summary judgment, no error in the circuit court's analysis of Inter-Tel, and
no abuse of discretion in the circuit court's finding of contempt and
concomitant award of damages and fees to Angelucci.
G.

Scott v. Forcht Bank, NA, Successor in Interest to Laurel National Bank,
No. 2015-CA-000594-MR, 2017 WL 2209913 (Ky. App. May 12, 2017)
Opinion by Judge Jones; Judges Clayton and Nickell concurred. This
case concerned the issuance of a loan for the purchase of two
undeveloped lots and the alleged oral promise of a second loan.
Appellant appealed from an order granting a motion for judgment on the
pleadings in favor of appellee and dismissing appellant's claims for
breach of contract, breach of promise, promissory estoppel, detrimental
reliance, and various emotional damages. The circuit court concluded that
appellant's claims were barred, as a matter of law, by the statute of
frauds. On appeal, appellant maintained that he detrimentally relied on
the alleged oral promises of appellee regarding the second loan, and – as
such – appellee should be estopped from claiming the affirmative defense
of statute of frauds. The Court of Appeals disagreed and affirmed.
Regarding the application of the doctrine of estoppel, as applied to the
statute of frauds, the Court noted that a claim of promissory estoppel
alone is not sufficient to defeat the statute of frauds; actual fraud must be
proven. The Court examined Sawyer v. Mills, 295 S.W.3d 79 (Ky. 2009),
and determined that appellant had failed to show that he reasonably
relied on any alleged oral promise to his detriment. Further, the Court
noted that the initial loan made by appellee was reduced to writing,
signed by appellant, and contained a merger clause. Finally, the Court
noted that appellant had also failed to plead any facts to suggest that a
fiduciary relationship existed between him and appellee.

H.

T+C Contr., Inc. v. Louisville and Jefferson Cnty Metro. Sewer Dist., No.
2015-CA-000333-MR, 2017 WL 729785 (Ky. App. Feb. 24, 2017),
Rehearing Denied
Opinion by Judge J. Lambert; Judges Dixon and Jones concurred. T+C,
a general contractor, filed an action against a joint metropolitan sewer
district, alleging that the contract for the sewer project violated the
Fairness in Construction Act and the state constitution and that the district
breached the contract in failing to pay for work performed to test, repair,
and replace pipe. The district filed a counterclaim seeking liquidated
damages for breach of contract, alleging that T+C had delayed in
achieving substantial completion and final completion. The circuit court
entered summary judgment in favor of the district on T+C's claims and,
following a jury trial, entered judgment in favor of the district on its claim
for delay in substantial completion and in favor of T+C on the claim for
delay in final completion. On T+C's direct appeal, the Court of Appeals
vacated several of the circuit court's rulings. Notably, the Court held that
the contract's alternative dispute resolution provision for contract
disputes, which made the chief engineer's decision binding, was void and
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unenforceable under KRS 371.405(2)(a) of the Kentucky Fairness in
Construction Act of 2007. The Court also remanded for reconsideration
of the defective design claim and to permit discovery as to the actual
damages incurred by the district to assess whether the claimed liquidated
damages were excessive and an impermissible penalty. As to the
district's cross-appeal, which related to the trial on the completion of the
project and whether T+C was entitled to a change order, the Court
affirmed, holding that T+C had set forth proof that the property owner did
not want a pond replaced by introducing e-mail communication between
her and T+C, and that the jury instructions were proper in asking the jury
to determine whether T+C had met the district's requirement to obtain a
change order.
XII.

CONVERSION
A.

Baciomiculo, LLC v. Nick Bohanon, LLC, No. 2015-CA-001654-MR, 498
S.W.3d 790 (Ky. App. 2016).
Opinion by Chief Judge Kramer; Judges Acree and D. Lambert
concurred. Baciomiculo, LLC, owned certain tower crane and construction
equipment. Ardis E. Greenamyer II permitted Baciomiculo to store the
equipment at his unimproved commercial property in Louisville, Kentucky.
Subsequently, PBI Bank filed a foreclosure action against Greenamyer
with respect to the commercial property. PBI Bank assigned its mortgage
on the commercial property to Lakeland Capital, and Lakeland was
substituted as the foreclosing party in the PBI Bank foreclosure action.
Thereafter, Lakeland allegedly obtained ownership of the commercial
property following a judicial sale. Lakeland was aware of the presence of
the equipment on the commercial property; did not ascertain the identity
of the owner of the equipment; and contracted with the Bohanon
Defendants to undertake the removal of the equipment. Their contract
stipulated that the Bohanon Defendants would remove all of the
equipment, pay Lakeland $10,000, and keep any proceeds from the sale
of the equipment. The Bohanon Defendants entered the commercial
property, removed the equipment, and sold it to another entity.
Baciomiculo then filed suit against Lakeland and the Bohanon Defendants
for conversion. The Bohanon Defendants moved for summary judgment,
contending they purchased the equipment for value and in good faith, had
thereby acquired good title to the equipment, and therefore could not be
sued for conversion. The circuit court agreed and granted their motion.
In doing so, the circuit court reasoned that even if Lakeview had no title in
the equipment, no evidence reflected that Lakeview did not present itself
to Baciomiculo as being the owner of the equipment, and no evidence
reflected that the Bohanon Defendants had any knowledge that Lakeview
did not have good title in the equipment. Reversing and remanding, the
Court of Appeals explained that the concept of purchasing in "good faith"
was not a basis for summary judgment because it was irrelevant under
the circumstances presented. In the context of sales transactions
regarding personal property (such as the equipment at issue), "good faith"
is relevant when a purchase is made from a seller with "voidable title," or
from a seller entrusted with property as provided in KRS 355.2-403.
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Additionally, it is relevant where: (1) a voluntary transaction regarding the
personal property had taken place between the owner and the individual
who wrongfully sold it; and (2) it was a relatively close call whether the
transaction qualified as a sale as opposed to a lease. Here, the record
did not support that any of these circumstances had occurred. Absent the
above, where a seller has no title in personal property, no measure of
protection is afforded to a "good faith" purchaser.
B.

Jasper v. Blair, No. 2014-CA-000204-MR, 492 S.W.3d 579 (Ky. App.
2016)
Opinion by Judge Taylor; Judge Combs concurred; Judge D. Lambert
dissented and filed a separate opinion. Appellee sued appellant, a jewelry
store, for conversion of a diamond ring stolen from her home by another
party. Following a jury trial, the circuit court concluded "as a matter of law"
that appellant was liable for converting the diamond ring and directed a
verdict for liability only. The circuit court then submitted the issue of
damages to the jury, which awarded appellee $15,000 in compensatory
damages but no punitive damages. By a 2-1 vote, the Court of Appeals
affirmed, holding that appellee met all seven elements of the tort of
conversion set forth in Jones v. Marquis Terminal, Inc., 454 S.W.3d 849
(Ky. App. 2014) so as to merit a directed verdict, and that the jury's
damages award was supported by the evidence.

XIII.

CORRECTIONS
A.

Dixon v. Bottom, No. 2015-CA-000618-MR, 497 S.W.3d 258 (Ky. App.
2016)
Opinion by Judge Maze; Judge J. Lambert concurred; Judge Acree
dissented and filed a separate opinion. In a prison disciplinary action,
appellant challenged an order denying his petition for declaration of
rights. The Court of Appeals affirmed, holding that the record lacked
sufficient evidence to establish that appellant's due process rights were
violated. Appellant was involved in an altercation with three officers at the
Franklin County Regional Jail and was administratively charged with, and
found guilty of, "Physical Action Against an Employee or Non-Inmate."
The Court first rejected appellant's argument that the "some evidence"
standard set forth in Superintendent, Mass. Corr. Inst., Walpole v. Hill,
472 U.S. 445 (1985) was not met. The Court noted that there was an
incident/arrest report and also that appellant's own admissions
established that an altercation occurred due to his refusal to follow orders.
The Court next rejected appellant's contention that if video evidence of
the incident existed, the adjustment officer did not review it as appellant
requested. The Court noted that the record indicated that the officer went
out of her way to review the surveillance footage, delaying the hearing
seven days to accommodate its arrival from the jail; moreover, she twice
referenced her review of the video, stating that "the incident was seen on
video" and that her decision to affirm appellant conviction was based on a
review of "all the evidence." Notably, the Court concluded that this
demonstrated that appellant was not denied his right to present
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exculpatory evidence and, hence, the dictates of procedural due process
did not compel the circuit court to undertake additional review of that
evidence. Finally, the Court rejected appellant's argument that the circuit
court wrongly charged and overcharged him for a filing fee on his petition
and appeal. Judge Acree dissented for reasons set forth in Lawless v.
Conover, 2015-CA-000039-MR, 2016 WL 2981580 (Ky. App. May 20,
2016), motion for disc. rev. filed (Ky. June 16, 2016) (2016-SC-000320),
and opined that procedural due process required the circuit court to
review the surveillance footage in considering appellant's petition.
B.

Lee v. Haney, No. 2015-CA-001470-MR, 2017 WL 1101485 (Ky. App.
Mar. 24, 2017), Released for Publication
Opinion by Judge Acree; Chief Judge Kramer and Judge D. Lambert
concurred. The Court of Appeals reversed the circuit court's dismissal of
appellant's declaration of rights action (the circuit court concluded that
appellant had failed to exhaust his administrative remedies). Appellant, a
prisoner in the custody of the Kentucky Department of Corrections,
challenged the prison adjustment officer's imposition of discipline after a
hearing by "detail[ing]" and "submitting [a] written statement [of appeal] to
the Warden" as stated in the applicable prison policies and forms. The
warden received the submission on the sixteenth day after the adjustment
officer's decision and disallowed the appeal because the submission was
required to be made within fifteen days of the decision. The Court of
Appeals concluded that nothing in the policies or forms required the
warden's receipt of the appeal within fifteen days. Furthermore, the Court
held that "[t]he adoption of RCr 12.04(5) and the mailbox rule did not
eradicate the need for equitable tolling in some instances," including
prisoner appeals of prison discipline decisions. The circuit court's
dismissal of the declaration of rights action was reversed and the case
was remanded to allow the circuit court to determine whether the
warden's decision that the appeal was untimely should be reversed on the
ground of equitable tolling.

XIV.

COUNTIES
Puckett v. Lexington–Fayette Urban County Government, No. 2015-CA-000752MR, 2016 WL 6892583 (Ky. App. Nov. 23, 2016), DR Pending
Opinion by Chief Judge Kramer; Judges Clayton and J. Lambert concurred. Two
members of the Lexington-Fayette Urban County Government Policemen's and
Firefighter's Retirement Fund filed an action pursuant to KRS 67A.520 alleging
that the Lexington-Fayette Urban County Government (LFUCG) had failed to
make its mandated 2011 contribution to the Fund. Their suit sought a court order
compelling LFUCG, pursuant to the version of KRS 67A.520 in existence in
2011, to immediately make the full amount of that contribution, along with
interest, at the rate that would have been earned had that sum been invested by
the Fund. The circuit court ultimately entered summary judgment in favor of
LFUCG. Reversing and remanding, the Court of Appeals held, based upon the
plain language of the statute and its legislative history, that the amortization
payments described in KRS 67A.520 are intended to address a shortfall in the
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Fund's assets that exists by reason of legislative design – a funding scheme that
permitted LFUCG to make minimal contributions and interest-only payments.
The amortization payments are not intended to address a shortfall in the Fund's
assets that exists by reason of LFUCG's noncompliance with its statutory duty to
make annual contributions. Thus, any missed contributions on the part of LFUCG
do not become a part of the unfunded liability that must be paid in thirty years.
XV.

COURTS
Worrell v. Stivers, No. 2015-CA-001114-MR, 2017 WL 655479 (Ky. App. Feb. 17,
2017), Released for Publication
Opinion by Judge Clayton; Judges Dixon and D. Lambert concurred. Worrell and
Stivers are sisters. Neither sister lives in Kentucky. Their father had established
two trusts and served as trustee of the trusts. After his death, his wife, the
parties' mother, became trustee and made disbursements to herself from the
trust. The mother died testate in Montana. Stivers was appointed the personal
representative of her mother's estate in Montana. Stivers also filed an ancillary
probate action in the Fayette District Court concerning real property located in
Kentucky. Worrell filed a statement of claim in Fayette District Court, arguing that
her mother improperly disbursed funds to herself, and sought recoupment of the
funds from the estate. Stivers filed notice to disallow the claim. The parties
attempted to resolve the dispute and drafted an agreement; however, the
agreement was never signed. Worrell then filed a complaint in Fayette Circuit
Court to enforce the settlement agreement. The circuit court declined to accept
personal jurisdiction, finding that the acceptance of jurisdiction was discretionary.
The Court of Appeals vacated and remanded, holding that Kentucky's Long Arm
Statute, KRS 454.210, was controlling. KRS 454.210(2)(a) has nine provisions
that permit a trial court to exercise in personam jurisdiction. Here, the circuit
court declined to exercise in personam jurisdiction without clarifying whether the
court had personal jurisdiction. The Court of Appeals, citing Roos v. Kentucky
Education Association, 580 S.W.2d 508 (Ky. App. 1979), held that absent
compelling circumstances, the trial court is bound to hear cases within its vested
jurisdiction. Therefore, the case was remanded for a determination as to whether
personal jurisdiction existed in this matter.

XVI.

CRIMINAL LAW
A.

Bailey v. Jones, No. 2015-CA-001878-MR, 2017 WL 1193173, (Ky. App
Mar. 31, 2017), DR Pending
Opinion by Judge Dixon; Judges Clayton and D. Lambert concurred.
Appellant challenged the circuit court's order dismissing his appeal from a
post-incarceration supervision revocation hearing. He was provided courtappointed counsel at his preliminary revocation hearing but was denied
counsel at the final hearing. The Court of Appeals held that appellant
was entitled to counsel under KRS 31.110(2)(a) "at all stages of the
matter . . . including revocation of probation or parole." The Court noted
that the Supreme Court has held that a defendant is entitled to counsel at
every "critical stage" of criminal proceedings. Final hearings before the
Parole Board are not mere perfunctory proceedings. For example,
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additional evidence may be presented at final hearings before the Parole
Board and additional witnesses may be called to testify at such hearings,
which could affect revocation and, therefore, constitute critical stages of
criminal proceedings. Consequently, appellant was entitled to counsel at
his final hearing before the Parole Board.
B.

Bentley v. Commonwealth, No. 2015-CA-000806-MR, 497 S.W.3d 253
(Ky. App. 2016)
Opinion by Judge J. Lambert; Judges Acree and Thompson concurred.
The Court of Appeals reversed a judgment ordering appellant to pay
restitution to Kentucky Farm Bureau pursuant to KRS 533.030(3).
Appellant was charged with complicity to receiving stolen property valued
at $10,000 or more. As part of his plea agreement, appellant was
sentenced to five years' imprisonment, which was probated for five years,
and was ordered by the circuit court to pay restitution of $1,000 to the
victims of his crime and $11,000 to Kentucky Farm Bureau, the victims'
insurer. Finding that Kentucky Farm Bureau paid damages under a
contract of insurance to the victims of appellant's crimes and was not a
direct victim of the crime itself as contemplated by KRS 533.030(3), the
Court held that the order requiring appellant to pay restitution to the
insurer was improper.

C.

Blanton v. Commonwealth, No. 2015-CA-000989-MR, 2017 WL 1033708
(Ky. App. Mar. 17, 2017), Released for Publication
Opinion by Judge J. Lambert; Chief Judge Kramer and Judge D. Lambert
concurred. Following his conviction on two counts of theft by unlawful
taking, appellant challenged the circuit court's denial of his motion to
withdraw his guilty plea. The Court of Appeals affirmed, holding that the
plea was intelligent, knowing, and voluntary and finding no merit in
appellant's argument that the entry of his plea due to his desire to be
immediately released to see his terminally sick mother made the plea
involuntary. The Court also declined to consider appellant's motion under
Federal Rule of Criminal Procedure 11(d)(2)(B) and U.S. v. Hockenberry,
730 F.3d 645 (6th Cir. 2013). The federal rule permits the withdrawal of a
guilty plea if a defendant can show a fair and just reason for the
withdrawal. However, the terms of the rule are not constitutionally
applicable to state courts pursuant to Roddy v. Black, 516 F.2d 1380 (6th
Cir. 1975).

D.

Buckler v. Commonwealth, No. 2015-CA-000511-MR, 2016 WL 3382037
(Ky. App. June 17, 2016), Released for Publication
Opinion by Judge VanMeter; Judges Dixon and Nickell concurred. Upon
review of the circuit court's denial of a county sheriff's motion to dismiss
his indictment under KRS 510.090(1)(e) for sodomy in the third degree,
the Court of Appeals affirmed. The Court held that dismissal of a criminal
indictment in the pre-trial stage is only permissible in five scenarios: 1)
when the criminal statute is unconstitutional; 2) when prosecutorial
misconduct prejudices the defendant; 3) when a defect in the grand jury
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proceeding occurs; 4) when an insufficiency on the face of the indictment
occurs; or 5) when the court itself lacks jurisdiction per RCr 8.18.
Commonwealth v. Bishop, 245 S.W.3d 733 (Ky. 2008). Here, the sheriff
claimed that he was not an employee or contractor with the Department
of Corrections or a detention facility as required by KRS 510.090(1)(e).
The Court ruled that such an argument constitutes a challenge to the
sufficiency of the evidence, not an insufficiency on the face of the
indictment, and thus the circuit court's denial of the motion to dismiss the
indictment was proper. See Commonwealth v. Isham, 98 S.W.3d 59 (Ky.
2003) (holding that the proper time for an evaluation of the sufficiency of
the evidence is following the conclusion of the Commonwealth's proof by
means of a motion for a directed verdict).
E.

Commonwealth v. Crosby, No. 2015-CA-000308-MR, 2017 WL 1101127
(Ky. App. Mar. 24, 2017), Released for Publication
Opinion by Judge Thompson; Judges D. Lambert and Stumbo concurred.
The Court of Appeals affirmed an opinion and order denying the
Commonwealth's petition for a writ of prohibition/mandamus. The petition
sought relief from a district court order suppressing evidence seized
following an arrest for DUI. The Court determined that the district court
properly suppressed the evidence based on factual findings made
pursuant to the four-factor test set forth in Wells v. Commonwealth, 709
S.W.847 (Ky. App. 1986). That test is used to determine whether a
defendant operated or physically controlled a motor vehicle while
intoxicated as needed to violate KRS 189A.010. The district court found
that only two factors supported the Commonwealth's position: the
defendant was awake and the motor vehicle was running. The other two
factors were against the Commonwealth's position: the defendant's
vehicle was safely parked and her intent not to drive was demonstrated
by her using the driver's seat to smoke and text and by her statement to
the investigating officer that she planned to return to the nearby party she
was attending and spend the night. The Court of Appeals determined that
pursuant to those findings, there was insufficient evidence to provide
probable cause for an arrest.

F.

Commonwealth v. Hinton, No. 2016-CA-000637-MR, 2017 WL 1531646
(Ky. App. Apr. 28, 2017)
Opinion by Judge J. Lambert; Judges Nickell and Taylor concurred. The
Commonwealth filed an interlocutory appeal from an order granting
appellee's KRE 504 motion to assert the spousal privilege in his
prosecution for torture of a cat or dog pursuant to KRS 525.135. The
Court of Appeals vacated and remanded, holding that the circuit court
erred as a matter of law in holding that the spousal testimonial privilege
was absolute. The exceptions set forth in KRE 504(c) apply to both the
testimonial privilege set forth in (a) and the marital communications
privilege set forth in (b). The matter was vacated to permit the circuit court
to determine whether the exception set forth in KRE 504(c)(2)(A) applied.
This subsection provides that there is no privilege when a spouse is
charged with wrongful conduct against the person or property of the other
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G.

spouse.
Commonwealth v. Kenley, No. 2015-CA-001630-MR, 2017 WL 1034546
(Ky. App. Mar. 17,2017), Released for Publication
Opinion by Judge Clayton; Judges Dixon and D. Lambert concurred. At
issue was whether an inmate could be charged with first-degree
promoting contraband for possessing a quantity of Fentanyl that was
found in her pocket when she was treated for an overdose that occurred
inside a detention center. Appellee argued that KRS 218A.133 prohibits
prosecution for a criminal offense prohibiting the possession of a
controlled substance if the person overdoses and seeks medical
attention. The Court of Appeals noted that KRS 218A.133(2) precludes
charging a person with "a criminal offense prohibiting the possession of a
controlled substance" under conditions existing in the instant case. KRS
218A.133(3), on the other hand, removes from subsection (2) "the
investigation and prosecution of any other crimes committed by a person
who otherwise qualifies under this section." Thus, if appellee was charged
with a crime other than possession of a controlled substance, then she
was not entitled to immunity from prosecution. The Commonwealth
argued that because first-degree promoting contraband criminalizes a
person inside a detention facility possessing an item that is capable of
endangering the safety or security of the detention facility, then appellee
could be charged with the latter, as it is not a criminal offense aimed at
prohibiting the possession of a controlled substance. The Court of
Appeals agreed. The Court further noted that the public policies
announced in KRS 218A – helping to rehabilitate drug users, reduce
criminal risk factors, and offer a potential alternative to incarceration – are
not furthered by immunizing a currently-incarcerated person from firstdegree promoting contraband. By possessing the dangerous contraband
inside the prison, appellee was increasing criminal risk factors by
endangering herself, other inmates, and employees at the detention
center.

H.

Commonwealth v. Perry, Nos. 2014-CA-001282-MR, 2014-CA-001283MR, 507 S.W.3d 588 (Ky. App. 2016)
Opinion by Judge Thompson; Judges Clayton and Nickell concurred. The
Commonwealth appealed from two orders, one dismissing two counts of
an indictment and the other dismissing an indictment on the basis of
prosecutorial vindictiveness. At issue was whether the doctrine of
prosecutorial vindictiveness precluded the Commonwealth from pursuing
additional charges against appellee after he successfully appealed his
conviction. The Court of Appeals reversed. The Court first held that there
was no reasonable presumption of vindictiveness after appellee's
successful appeal when the Commonwealth obtained a new indictment
that added charges based on conduct unrelated to the initial indictment.
The Court held that the additional charges, while carrying fewer penalties
than the original charge, could make the presumption of prosecutorial
vindictiveness applicable in a particular fact situation. However, in this
case, because the additional charges were based on unrelated conduct
and one indictment charged crimes against a different victim, no
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presumption applied. The fact that the prosecutor was aware of appellee's
conduct prior to the first trial was of no consequence, as it is within the
prosecutor's discretion to decide when to seek an indictment. Because
there was no presumption of prosecutorial vindictiveness, appellee had
the burden to prove actual vindictiveness. Under the facts, there was no
evidence of actual vindictiveness. Therefore, reversal was merited.
I.

Dixon v. Commonwealth, No. 2016-CA-000036-MR, 2017 WL 655476
(Ky. App. Feb. 17, 2017), DR Denied
Opinion by Chief Judge Kramer; Judges D. Lambert and Nickell
concurred. In a direct appeal from a conviction for manufacturing
methamphetamine, the Court of Appeals affirmed the circuit court. The
Court considered and rejected appellant's arguments that: (1) the circuit
court erroneously permitted the Commonwealth to inquire into a defense
witness's number of felony convictions; (2) the circuit court erroneously
permitted the Commonwealth to use evidence it had not provided to the
defense until the day before trial; and (3) the Commonwealth's closing
argument amounted to a denial of due process in improperly urging the
jury to "send a message" by its verdict. With regard to the first issue, the
Court ultimately found the associated errors to be harmless. The Court
also found no error as to the second issue because the defense had
never actually requested discovery from the Commonwealth; appellant
did not contend the discovery was exculpatory in nature; and the
discovery was given as a professional courtesy by the prosecutor. The
Court did not consider appellant's third argument on the merits because
the issue was not preserved and the appellant did not request palpable
error review on the issue, as required by RCr 10.26.

J.

Fischer v. Commonwealth, No. 2014CA002094-MR, 506 S.W.3d 329 (Ky.
App. 2016)
Opinion by Judge VanMeter; Judges Maze and Taylor concurred. On
review from the denial of a motion to suppress, the Court of Appeals
affirmed, finding that both the procedure and voluntariness of a "knock
and talk" in which detectives went to appellant's house outside their
jurisdiction was supported by substantial evidence. Appellant entered a
conditional guilty plea, reserving the right to appeal the denial of
suppression of his first confession made during the knock and talk, as
well as a subsequent confession at the Lexington Division of Police.
Under Quintana v. Commonwealth, 276 S.W.3d 753 (Ky. 2008), a knock
and talk is procedurally proper to investigate a resident of a property so
long as the officer goes only where he has a legal right to be, just as any
member of the public, and the entire encounter is consensual. The Court
held that although the detectives were outside their jurisdiction, since they
merely stood on the front steps of appellant's home and asked if appellant
would speak with them, even offering him the opportunity to choose the
location of the conversation, the detectives did not exceed the rights of
the public, nor did they take any type of police action that would require
jurisdiction. Second, although the application of the knock and talk in
Quintana focuses on search and seizure under the Fourth Amendment,
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the validity of a knock and talk also reasonably applies to the
constitutional rights afforded by the Fifth Amendment, implicating the
voluntariness prong of Quintana. The Court held that the detectives did
not engage in any forceful or coercive behavior; in fact, at all times,
appellant was told he was free to leave and was not currently under
arrest. Last, since the Court affirmed that the knock and talk was proper
and consensual, no reason existed to support that the second confession,
which was also voluntary and Mirandized, should be suppressed.
K.

Flaugher v. Commonwealth, No. 2015-CA-001637-MR, 2017 WL 127727
(Ky. App. Jan. 13, 2017), DR Pending
Opinion by Chief Judge Kramer; Judges Combs and Jones concurred.
The Court of Appeals vacated an order revoking appellant's shock
probation. The Court noted that appellant was not present at the hearing
in which he was granted shock probation because he was incarcerated at
that time, so he was not orally informed by the circuit court of the
conditions of his shock probation. Additionally, although appellant's
counsel received a copy of the order granting shock probation, which
contained the conditions of probation, appellant himself was not sent a
written copy of the order. The Court of Appeals held that because
personal service upon the defendant of the conditions of his release is
statutorily required under KRS 533.030(5), the service of the conditions
upon appellant's defense counsel – and not upon appellant himself – was
insufficient. Consequently, the Court concluded that the circuit court
abused its discretion in revoking appellant's shock probation.

L.

Foley v. Commonwealth, No. 2015-CA-000247-MR, 2016 WL 5485409
(Ky. App. Sept. 30, 2016), DR Pending
Opinion by Judge Clayton; Judges Combs and Maze concurred. A police
officer pulled over appellant, who was driving at the speed limit in the left
lane on New Circle Road in Lexington on two completely flat tires. She
was subsequently charged with driving under the influence. The district
court suppressed the evidence recovered during the stop, but the circuit
court granted the Commonwealth's petition for a writ of prohibition.
Appellant argued that the police officer never articulated an adequate
reason for pulling her over, and that expert testimony was required to
show that driving on two flat tires was dangerous either to appellant or to
other motorists. The Court of Appeals affirmed. The Court first noted that
the officer's subjective reason for pulling the car over was not relevant to
a Fourth Amendment analysis because courts are required to objectively
assess whether the stop is reasonable. The Court then held that the stop
was justified because expert testimony was not needed to determine that
driving in the left lane at full speed on two completely flat tires is a
violation of KRS 189.020, which requires a vehicle to be equipped so as
"to protect the rights of other traffic, and to promote the public safety."
The Court further held that the stop was justified under the community
caretaking function because even though the police officer did not
expressly testify that he believed appellant required assistance, her
actions suggested that she was not aware that her tires were flat and
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M.

potentially dangerous.
Gooch v. Commonwealth, No. 2014-CA-001582-DG, 496 S.W.3d 492
(Ky. App. 2016)
Opinion by Judge J. Lambert; Judge Combs concurred; Judge Thompson
concurred in result only. The Court of Appeals granted discretionary
review of an opinion and order affirming the district court's judgment
convicting appellant of driving under the influence. Appellant alleged that
reversal was merited because he was not offered the opportunity to take
an independent blood test after the police officer's blood test was
completed. The Court considered the interplay of KRS 189A.105(4) and
KRS 189A.103(7) and held that because appellant refused the officer's
requested breath test, he was not eligible to request an independent
blood test, despite the officer's acceptance of his offer to submit to the
more invasive blood test.

N.

Greer v. Commonwealth, No. 2016-CA-001006-MR, 514 S.W.3d 566 (Ky.
App. 2017)
Opinion by Judge Clayton; Judges Dixon and Nickell concurred.
Appellant was stopped by a police officer who had been advised to keep
on the lookout for appellant – a convicted felon – and others who were
suspected of being involved in drug-related activity. When the officer
stopped appellant he perceived that appellant's car windows were
excessively tinted in violation of KRS 189.110(4). As the officer
approached the vehicle, he detected the odor of raw marijuana.
Appellant admitted to having marijuana in the vehicle. The officer
attempted to confirm his suspicions about the tinting, but his tint meter
malfunctioned. Other officers were summoned, but a second tint meter
device also failed. Upon further search of the vehicle, the officer also
found a handgun. The grand jury declined to indict appellant for excessive
window tinting, but he was charged with being a convicted felon in
possession of a handgun, possession of marijuana, and for driving in
violation of his instructional permit. The circuit court denied appellant's
motion to suppress based upon the officer's incorrect assessment of a
vehicle equipment violation, which appellant contended was a mere
pretext to give the police an opportunity to search his vehicle. Appellant
entered a conditional guilty plea and this appeal followed. In affirming,
the Court of Appeals first noted that there are no reported Kentucky
decisions analyzing whether an officer's suspicion of improper tinting may
form the basis for a traffic stop, but that federal courts have addressed
this issue. The Court adopted the reasoning of the Sixth Circuit Court of
Appeals, which allows officers to stop a vehicle for excessive tinting
based on the officers' familiarity with window tinting and their estimate
that the vehicle's windows were tinted substantially darker than permitted.
Here, the officer's testimony at the suppression hearing amounted to
substantial evidence supporting the circuit court's finding of reasonable
suspicion for the stop. Therefore, the circuit court did not err in denying
the motion to suppress.
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O.

Haney v. Commonwealth, No. 2015-CA-001552-MR, 500 S.W.3d 833
(Ky. App. 2016)
Opinion by Judge D. Lambert; Judge Maze concurred; Judge Jones
concurred and filed a separate opinion. After entering a conditional guilty
plea, appellant challenged the denial of his motion to suppress certain
evidence. He presented the following issues: whether the evidence
adequately established his constructive possession of evidence seized in
a search of the garage he occupied at the time of the search, and
whether the arresting officer had a sufficient basis for conducting a pat
down of his person. After receiving permission to search a residence, a
police officer was allowed access through a locked door to an attached
garage, where he noticed a "very pronounced" chemical odor,
characteristic of the manufacture of methamphetamines. He also
observed a truck, some chairs, a workbench, and appellant. In plain view
under the workbench, the officer located two plastic twenty-ounce bottles.
Testimony offered at the suppression hearing revealed that these bottles
were smoking, indicating that they were both active "one-step" meth labs.
Also in the garage, in a plastic bin, the officer located various other
precursor materials. A subsequent pat-down search of appellant resulted
in the discovery of a small plastic bottle containing marijuana seeds but
no evidence relating to the manufacture of methamphetamine. A grand
jury indicted appellant for manufacturing methamphetamine, first offense,
but he was not charged with any offense pertaining to the marijuana
seeds found on his person. On appeal, the Court of Appeals affirmed.
The Court held that the evidence presented in the suppression hearing
supported a conclusion that appellant was in constructive possession of
the evidence seized. Appellant had locked himself in an unventilated
room with two meth labs that were actively generating noxious fumes.
This fact supported an inference that he knew of the two meth labs.
Moreover, the locking of the door to the garage supported an inference
that appellant intended to exclude all others – even the owners of the
residence – from entry into the garage and, thus, he controlled all
personalty found inside. The Court also found no reversible error as it
related to the search of appellant's person, as it yielded no evidence
giving rise to his indictment.

P.

Kays v. Commonwealth, No. 2014-CA-001924-MR, 505 S.W.3d 260 (Ky.
App. 2016)
Opinion by Judge Nickell; Chief Judge Kramer and Judge Thompson
concurred. Appellant, a former high school teacher and volleyball coach,
was convicted of third-degree rape and sodomy after preying upon a
fifteen-year-old student and volleyball team member. The Court of
Appeals affirmed the conviction, first holding that no error occurred where
the circuit court excused for cause a juror who said that the prospect of
retaliation against him and his family would impact his ability to deliberate.
The Court reasoned that even if the Commonwealth proved its case
beyond a reasonable doubt, the juror would be cognizant of his fear of
reprisal and would be more likely to vote to acquit. The next issue
involved the fact that the Commonwealth's case was built around
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hundreds of electronic messages, Facebook messages and cell phone
calls between appellant and the victim. No one from Facebook was
called to the stand to identify the messages – a flaw appellant claimed
was fatal – but the Court noted that all of the messages were properly
identified and authenticated by an individual involved in the message.
The Court next held that because appellant's marriage disintegrated soon
after his indiscretions were revealed, and he was divorced at the time of
trial, his attempt to use spousal privilege to prevent his ex-wife from
testifying about a private conversation they had during the marriage was
thwarted. The Court also noted that KRS 620.050 abrogates the marital
privilege when child abuse is alleged. Finally, appellant asserted as an
unpreserved error that the jurors did not receive full and accurate
sentencing information. The Court determined that appellant could have
cross-examined the probation and parole officer on each of the points
raised in support of his claim, or offered his own witness, but having done
neither, there was no palpable error requiring reversal. The Court noted
that all information given to the jurors was accurate and that the circuit
court did not prevent appellant from offering proof he now claimed was
critical.
Q.

Lundy v. Commonwealth, No. 2015-CA-000451-MR, 511 S.W.3d 398 (Ky.
App. 2017)
Opinion by Judge Thompson; Judges Combs and VanMeter concurred.
Appellant was found guilty of possession of marijuana and possession of
drug paraphernalia. He alleged the following errors: (1) there was no
consent to the search of his freezer and outbuilding located on his
property; (2) the searches of the locked freezer and outbuilding were
beyond the scope of the applicable search warrant and the items seized
were not in plain view, in violation of the Fourth Amendment; (3) he was
entitled to a directed verdict of acquittal because the Commonwealth
failed to prove the plant material seized from his residence met the
definition of marijuana in KRS 218A.010(22); and (4) he was entitled to a
jury instruction defining "hemp." The Court of Appeals affirmed, first
holding that consent was not an issue because the search was pursuant
to a valid search warrant and within the scope of that warrant. The
officers were entitled to search anywhere the items specified in the
warrant may have been reasonably found, including the freezer and
outbuilding. Next, the Court held that appellant was not entitled to a
directed verdict on the basis that the Commonwealth failed to prove that
he possessed hemp rather than marijuana. Although the Court concluded
that industrial hemp is defined as a plant containing a .3-percent-or-less
THC level, proof of the THC level was unnecessary in this case because
appellant was not a licensed hemp grower or a manufacturer of hemp
products or in possession of a hemp product. Ultimately, there was
sufficient circumstantial evidence that the plant material was marijuana to
submit the question to the jury. Finally, the Court held that appellant was
not entitled to a jury instruction defining hemp because he could not
legally possess hemp plants.
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R.

McGuffin v. Commonwealth, No. 2015-CA-000553-MR, 2016 WL
4575639 (Ky. App. Sept. 2, 2016), DR Pending
Opinion by Judge Nickell; Chief Judge Kramer concurred; Judge
Thompson dissented without separate opinion. On appeal from a
conviction for trafficking in a controlled substance in the first-degree (two
or more grams of methamphetamine) and being a first-degree persistent
felony offender (PFO), appellant argued entitlement to a directed verdict
because the Commonwealth did not conduct an analysis to establish the
relative purity of the methamphetamine, thereby making it impossible to
know the actual weight of the methamphetamine trafficked. He contended
that the weight of any adulterants or fillers mixed into the
methamphetamine should be disregarded for purposes of determining
whether more than two grams of a controlled substance was trafficked
under KRS 218A.1412. By a 2-1 vote, the Court of Appeals disagreed,
citing the definition of "methamphetamine" in KRS 218A.010(25) as "any
substance that contains any quantity of methamphetamine, or any of its
salts, isomers, or salts of isomers." No legislative intent was discerned
requiring proof of weight of a pure illegal substance, but clear intent was
seen to punish more harshly those who sold larger amounts of illicit
drugs, regardless of their relative purity. Because the total weight of the
substances trafficked exceeded two grams, the conviction was not
disturbed. The majority likewise rejected appellant's unpreserved
challenge to the circuit court's failure to require the jury to recommend
sentence on the underlying crime before determining guilt on the PFO
charge. Any slight procedural defect in this regard was insufficient to
qualify as palpable error where no possibility existed that the PFO
sentence was unlawful. Finally, the majority upheld the denial of
appellant's motion to dismiss the entire jury pool where the
Commonwealth Attorney had initially been part of the pool. The
Commonwealth Attorney had been excused before the pool's first trial,
and no record existed of how the jury might have been actually or
impliedly impacted, biased, or otherwise tainted by the brief inclusion of
the prosecutor in the venire.

S.

Montgomery v. Commonwealth, No. 2015CA001844-MR, 505 S.W.3d
274 (Ky. App. 2016)
Opinion by Judge J. Lambert; Judge Acree concurred; Judge Thompson
concurred in result only. Appellant was found guilty of third-degree
assault, second-degree wanton endangerment, and resisting arrest. The
jury fixed his punishment at five years' imprisonment for the assault
conviction, twelve months for wanton endangerment, and thirty days for
resisting arrest. On appeal, appellant argued that he was entitled to a
directed verdict on all charges, that his convictions for third-degree
assault and wanton endangerment constituted a violation of constitutional
double jeopardy protections, and that a prosecution witness improperly
testified about appellant's prior bad acts. The Court of Appeals affirmed
in part, reversed in part, and remanded, holding: (1) it was not clearly
unreasonable for the jury to find guilt, thus the circuit court did not err in
allowing the jury to deliberate on the charges of third-degree assault and
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resisting arrest; (2) the convictions for third-degree assault and wanton
endangerment violated double jeopardy protections; thus, the conviction
for wanton endangerment – the lesser of the two offenses – was
reversed; and (3) the admission of testimony about prior bad acts (an
unpreserved issue) was not palpable error. The matter was remanded to
the circuit court for entry of a new judgment of conviction on the two
remaining counts.
T.

O'Daniel v. Commonwealth, No. 2016-CA-000009-DG, 2017 WL 242676
(Ky. App. Jan. 20, 2017), DR Pending
Opinion by Judge Stumbo; Judges Combs and Maze concurred.
Appellant was granted discretionary review of the district court's denial of
his motion to suppress and his subsequent DUI conviction. Appellant
challenged the validity of his breath test, arguing that the arresting officer
violated KRS 189A.103(3)(a), which requires a police officer to observe
the person taking the breath test for twenty minutes before administering
the test. Specifically, appellant argued that the officer did not properly
observe him at the "location" in which the breath test was given for twenty
minutes prior to administering the test. In this case, the location would be
the Caldwell County Jail. The officer testified that he did not observe
appellant for twenty minutes at the location in which the breath test was
given. Instead, he testified that he observed him during the ride from the
Lyon County Jail to the Caldwell County Jail, which lasted longer than
twenty minutes. The Court of Appeals affirmed, holding that a police
officer's observation of a person in his or her cruiser can satisfy the intent
of the statute even though the statute states the observation should be
done "at the location of the test." Here, appellant did not allege that he put
something in his nose or mouth that could have interfered with the breath
test. Thus, the officer's observation of appellant was sufficient.

U.

Owens v. Commonwealth, No. 2014-CA-000779-MR, 512 S.W.3d 1 (Ky.
App. 2017)
Opinion by Judge Acree; Judges J. Lambert and Taylor concurred. The
Court of Appeals affirmed an order denying appellant's motion for postconviction DNA testing. The Court explained that the relevant statute,
KRS 422.285, requires a multi-step analysis by the circuit court to
determine the availability of relief. This analysis includes assessing: (1)
the petition (and supplements and response); (2) the petitioner; and (3)
the evidence, to confirm that each meets the requirements of the statute.
Only after addressing these three preliminary steps can the circuit court
reach step (4), the more substantive and ultimate question – is there a
reasonable probability that the DNA evidence the petitioner seeks would
have made a difference had it been available at or before trial? The Court
held that in this case, the items of evidence for which the petitioner
sought DNA testing did not qualify under the statute. The first item was
not "in the possession or control of the court or Commonwealth," KRS
422.285(1)(a), and testing of the second item would not "resolve an issue
not previously resolved." KRS 422.285(5)(c) and (6)(c). The Court further
held that appellant was not entitled to funds to hire a blood-spatter expert
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under KRS 31.110(1)(b) and that appellant presented no meritorious
grounds for RCr 11.42 relief.
V.

Palmer v. Commonwealth, No. 2014-CA-001017-MR, 2017 WL 836152
(Ky. App. Mar. 3, 2017), DR Pending
Opinion by Judge J. Lambert; Chief Judge Kramer and Judge Clayton
concurred. Appellant was convicted of second-degree assault and
received a ten-year sentence. On appeal, appellant raised issues
concerning the introduction of character evidence during the guilt phase
of trial and evidence of prior amended or dismissed charges in the
penalty phase. The Court of Appeals affirmed, holding that the KRE
404(b) evidence was admissible to establish bias and to explain
admissions that appellant had made to another person. The Court further
held that while the introduction of documents detailing charges and
factual recitations in prior criminal actions was in error, the error did not
rise to the level of manifest injustice because the Commonwealth did not
elicit testimony about the original charges or underlying facts.

W.

Pomeroy v. Commonwealth, No. 2015-CA-001487-MR, 509 S.W.3d 721
(Ky. App. 2016)
Opinion by Judge Thompson; Chief Judge Kramer and Judge Nickell
concurred. Appellant was charged with first-degree possession of a
controlled substance and possession of drug paraphernalia. He filed a
motion to dismiss the indictment pursuant to KRS 218A.133(2), which
provides that a person shall not be charged with or prosecuted for
possession of a controlled substance or possession of drug paraphernalia
when medical attention is required to assist with a drug overdose. The
circuit court denied the motion because the statute was enacted after
appellant's crimes were committed and could not be applied retroactively.
The Court of Appeals reversed and remanded, holding that the statute
can be applied retroactively because it creates an immunity from
prosecution and not simply a defense. It is a new procedural statute that
creates an exception to the general rule that a trial court may not dismiss
an indictment prior to trial. Therefore, it may be applied retroactively.

X.

Romero-Perez v. Commonwealth, No. 2014-CA-002006-MR, 492 S.W.3d
902 (Ky. App. 2016)
Opinion by Judge Jones; Chief Judge Acree and Judge Clayton
concurred. Appellant was sentenced to ten years' imprisonment after a
jury found him guilty of first-degree burglary, fourth-degree assault
(domestic violence), and fourth-degree assault (minor injury). On appeal,
appellant asserted that he was denied his constitutional rights to crossexamination and to present a defense during his trial because the circuit
court refused to allow him to question one of the alleged victims about her
pending application for a U-Visa, a type of visa available to victims of
certain crimes, including domestic violence, allowing the holder to reside
lawfully in the United States. See 8 U.S.C. §§1101(a)(15)(U)(iii),
1184(p)(6). The Court of Appeals held that the circuit court erred in dis1-277

allowing questioning concerning the victim's U-Visa application. The
success of the victim's application depended on a certification that she
provided "helpful" assistance to the prosecution. The fact that the victim's
U-Visa application was pending was sufficient to support an inference that
she might believe that it was in her best interest to testify in the
Commonwealth's favor. However, the Court further determined that any
error in disallowing the questioning was harmless because other
witnesses testified to substantially the same facts as the victim.
Therefore, appellant's conviction was affirmed.
Y.

Stanfill v. Commonwealth, No. 2015-CA-001323-MR, 515 S.W.3d 193
(Ky. App. June 24, 2016)
Opinion by Judge Combs; Judges Clayton and Stumbo concurred.
Appellant challenged an order denying his RCr 11.42 motion to vacate his
conviction. Notably, appellant alleged that he received ineffective
assistance of counsel when his trial counsel failed to ensure that the
requirements of Faretta v. California, 422 U.S. 806 (1975), were met
regarding his motion for hybrid representation at trial and at the Faretta
hearing conducted on the motion. The motion for hybrid representation
was presented solely for the purpose of allowing appellant to present an
opening argument. The Court of Appeals affirmed, holding that although
the hearing conducted in the case was less than ideal, it was nonetheless
adequate to satisfy Faretta. Moreover, any alleged imperfections in
complying with Faretta were ultimately attributable to the circuit court
rather than to defense counsel, obviating the applicability of RCr 11.42.

Z.

Thomas v. Commonwealth, No. 2015-CA-000654-MR, 2017 WL 1439685
(Ky. App. Apr. 21, 2017), DR Pending
Opinion by Judge Thompson; Judge J. Lambert concurred; Judge Taylor
concurred in result only. Appellant challenged a denial of his CR 60.02
motion to vacate his convictions for murder, assault, robbery, and wanton
endangerment, alleging that his sentence was illegally imposed pursuant
to a hammer clause and was, therefore, unauthorized under Kentucky
law. The Court of Appeals reversed and remanded, holding that relief was
available under CR 60.02(f) because of the extraordinary circumstances
presented. The Court concluded that the circuit court abused its discretion
in enforcing the hammer clause agreed to in appellant's plea agreements.
Although the trial court considered the circumstances of appellant's
violations of the conditions of his release, it did not consider whether the
sentences imposed for the underlying crimes were appropriate
considering the relevant factors, including the presentencing report. The
only factor considered during sentencing was the violation of the plea
agreement and the agreed-upon punishment for that violation.
Consequently, the circuit court effectively – and erroneously – sentenced
appellant as punishment for his failure to appear, rather than his
underlying crimes. The Court then concluded that extraordinary
circumstances existed under CR 60.02(f) because appellant was
repeatedly denied counsel in pursuing his post-conviction motions, which
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raised issues that could not be refuted on the record. The Court further
held that appellant's CR 60.02 motion would not be denied as successive
where he was denied counsel. Finally, the Court held that the motion was
brought within a reasonable time.
AA.

Turner v. Commonwealth, No. 2016-CA-000119-MR, 2017 WL 2209954
(Ky. App. May 12, 2017), DR Pending
Opinion by Judge Acree; Chief Judge Kramer and Judge Johnson
concurred. Appellant challenged a judgment and sentence entered upon
a jury verdict finding him guilty of several drug-related crimes. The chief
issue on appeal was whether appellant's sentence for second-degree
trafficking in a controlled substance was impermissibly enhanced in
violation of KRS 532.080(10). Appellant argued that because his
sentence for violating KRS 218A.1413(1)(c) a second time was already
enhanced under KRS 218A.1413(2)(b)2, further enhancement on the
basis of his status as a persistent felony offender (PFO) was prohibited by
KRS 532.080(10). The Court of Appeals rejected appellant's claim and
affirmed. In so doing, the Court noted that conviction of a second or
subsequent violation of KRS 218A.1413(1)(c), carrying a Class D felony
penalty of one to five years, could be enhanced to a Class C felony
penalty of five to ten years if PFO status was proven.

XVII.

DAMAGES
A.

Burkhead v. Davis, Nos. 2014-CA-000012-MR, 2014-CA-000024-MR,
505 S.W.3d 784 (Ky. App. 2016)
Opinion by Judge Nickell; Judges Acree and Taylor concurred. In an
action stemming from a contentious dispute between neighbors, a jury
awarded Burkhead nominal damages on a claim of nuisance but awarded
the Davises $500 in compensatory damages and $30,000 in punitive
damages on counterclaims for nuisance, outrageous conduct, and
malicious prosecution. Burkhead challenged the punitive damages award
as unconstitutionally excessive. The Court of Appeals undertook a
detailed analysis of the three "guideposts" regarding the constitutionality
of a punitive damages award set forth in BMW of North America, Inc. v.
Gore, 517 U.S. 559 (1996), and the application of those factors to the
case at bar. The Court noted the general rule that damage ratios
exceeding single digits are burdened with at least the appearance of
unconstitutionality. However, upon examination of the record and
application of the pertinent factors, the Court concluded that the
reprehensibility of Burkhead's conduct presented circumstances
necessitating application of an exception to the single-digit damage ratio
limitation. Therefore, the jury's award was affirmed.

B.

Muncie v. Weiseman, No. 2015-CA-001788-MR, 2017 WL 1449216 (Ky.
App. Apr. 21, 2017), DR Pending
Opinion by Judge J. Lambert; Judge Acree concurred; Judge Thompson
dissented and filed a separate opinion. Appellants challenged an order
1-279

granting summary judgment to appellee on their claim for stigma
damages arising from an oil leak on appellee's property that caused
damage to appellants' property. By a 2-1 vote, the Court of Appeals
affirmed, holding that when there is actual damage to real property,
stigma/reputation damage may be included as a measure of damages,
but there is not an independent right of recovery for these damages. The
Court also held that a claimant is not entitled to damages for both the
costs of remediation and diminution in value. Because appellants
received a remediation settlement in a related federal action, they were
precluded from recovering for diminution in value in the state action.
XVIII. DOMESTIC VIOLENCE/PROTECTIVE ORDERS
A.

Ashley v. Ashley, No. 2016-CA-001468-ME, 2017 WL 1788456 (Ky. App.
May 5, 2017)
Opinion by Judge J. Lambert; Judges Jones and Maze concurred. A
husband challenged the entry of a domestic violence order (DVO)
following a petition filed by his wife and an order denying his motion to
reconsider entry of the DVO. The Court of Appeals held that the circuit
court did not abuse its discretion in entering the DVO and affirmed. The
Court specifically held that while the wife had not established that a
physical injury had occurred (the husband knocked a tortilla chip off of her
arm), she had established by a preponderance of the evidence that she
was in fear for her and her children's safety based upon her testimony
regarding arguments between the parties and the husband's threat to
commit suicide. The wife also established that domestic violence may
occur again based upon the escalation of their arguments, the husband's
alcohol use, and his suicide threat.

B.

Boone v. Boone, No. 2015-CA-001456-ME, 501 S.W.3d 434 (Ky. App.
2016)
Opinion by Judge Combs; Judges Clayton and Maze concurred. The
issue presented in this appeal was whether recusal of a family court judge
in a marital dissolution action required recusal of that judge in domestic
violence proceedings involving the same parties. The Court of Appeals
held that recusal in all matters was required in light of the "one judge, one
family" approach to family law in Kentucky. Thus, when the family court
judge recused in the divorce action, she simultaneously and automatically
disqualified herself from any pending domestic violence proceeding
involving the parties.

C.

Calhoun v. Wood, No. 2016-CA-000972-ME, 2017 WL 1034545 (Ky. App.
Mar. 17, 2017), Released for Publication
Opinion by Chief Judge Kramer; Judges D. Lambert and Nickell
concurred. A female petitioner sought an interpersonal protective order
(IPO) against a male respondent – a friend who desired to have a
romantic relationship with the petitioner. The circuit court granted the
petitioner an IPO and the respondent appealed. The Court of Appeals
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affirmed, holding that the evidence supported a finding that the
respondent had stalked the petitioner and was sufficient to support the
issuance of an IPO. Of particular note, the Court declined to hold that the
appeal was moot because the IPO at issue had expired. Instead, the
Court held that the appeal met the "collateral consequences" exception to
mootness. Citing to Caudill v. Caudill, 318 S.W.3d 112 (Ky. App. 2010),
the Court noted that testing the sufficiency of the evidence on which a
domestic violence order (DVO) or IPO has been granted is never moot
because entry of a DVO or IPO follows the alleged perpetrator forever in
terms of background checks for employment purposes and volunteer
work.
D.

Gibson v. Campbell-Marletta No. 2016-CA-000038-ME, 503 S.W.3d 186
(Ky. App. 2016)
Opinion by Judge J. Lambert; Judges Combs and VanMeter concurred.
The Court of Appeals affirmed the circuit court's issuance of a domestic
violence order (DVO) and a subsequent order denying appellant's motion
to alter, amend, or vacate, holding that the findings of the circuit court
were neither clearly erroneous nor an abuse of discretion. Most notably,
the Court rejected appellant's argument that entry of the DVO was
improperly based upon his statement that he would exercise his statutory
rights under the "Castle doctrine," which he argues he was entitled to
make. The "Castle doctrine" permits the use of defensive force for those
unlawfully and forcibly entering a residence. Appellant had threatened to
exercise his rights under the "Castle doctrine" if Mother went on his
property to retrieve their son's shoes. The circuit court found that this
constituted an imminent threat of domestic violence, justifying the
issuance of a DVO, despite the fact that appellant was out of town on the
date of the incident. Mother did not attempt to forcibly or unlawfully enter
appellant's property, as testimony reflected that appellant had given her
permission to pick up the shoes within forty-eight hours of the incident.
Appellant's reliance upon the Castle doctrine was also found to be
disingenuous, because he was not present when Mother stopped at his
house to retrieve the shoes, and he was in no way threatened or
intimidated by her to the point that he felt he needed to use deadly force
to protect himself. Instead, the text messages between the parties
reflected that when Mother texted appellant that she was at his house to
pick up the shoes, he stated that she had no right to be on his property
and that he would shoot her if she ever came back. In the context of two
parents co-parenting their son, this was an imminent threat of domestic
violence. Mother also testified that she believed that appellant was setting
up a justification for the future use of force.

E.

Morris v. Morris, Nos. 2014-CA-000857-ME, 2015-CA-000019-ME, 504
S.W.3d 710 (Ky. App. 2016)
Opinion by Judge Jones; Judges Acree and Clayton concurred. In
consolidated appeals, appellant challenged the circuit court's April 24,
2014, order extending a prior domestic violence order (DVO) through
April 23, 2017, on the basis that appellant's continued behavior
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constituted contempt. Appellant also challenged the circuit court's attempt
to vacate the April, 2014, order on the contempt issue and to simply
extend the DVO through November 2016. The circuit court's second order
vacating the April 2014 order was issued after appellant filed his notice of
appeal. In affirming in part and reversing in part, the Court of Appeals
held: (1) that the circuit court did not abuse its discretion when it extended
the DVO as a sentence for contempt; and (2) that the circuit court's
attempt to vacate its order was null because the court no longer had
jurisdiction over it once the notice of appeal was filed. The Court
explained that given the wide discretion trial courts enjoy over contempt
proceedings, the extension of the DVO as a sanction for contempt was
appropriate. The Court further determined that the circuit court had
authority to extend the DVO based on the evidence presented since
appellant's irrational and clearly menacing conduct required appellee to
have continuing protection. The Court next held that while there is
authority to vacate an order that has been appealed in certain
extraordinary circumstances, the agreement of one of the parties is not
one of those circumstances. As such, the Court reversed the circuit
court's attempt to vacate its prior contempt order.
F.

Walker v. Walker, No. 2016CA001191-ME, 2017 WL 1788087 (Ky. App.
May 5, 2017)
Opinion by Judge D. Lambert; Judge Combs concurred; Judge
Thompson concurred in result only. Appellant challenged the issuance of
a domestic violence order (DVO) against him and specifically asked the
Court of Appeals to determine: (1) whether the doctrine of res judicata
precluded the issuance of a second DVO against an individual in a
situation where no new incidents of domestic violence had occurred; and
(2) whether the circuit court abused its discretion in issuing the order
based on the evidence of record. The Court answered "No" to both
questions and affirmed. The Court particularly noted that KRS 403.735
expressly allows courts to look back and consider prior protective orders
in reissuing DVOs and that KRS 403.740 only requires a court to
determine whether domestic violence had occurred at some point in the
past.

XIX.

EDUCATION
Mike v. Dep't of Educ., No. 2016CA000029-MR, 2017 WL 942869 (Ky. App.
March 10, 2017), DR Pending
Opinion by Judge Thompson; Judges Acree and J. Lambert concurred.
Appellant challenged an opinion and order affirming the decision of a statutory
administrative tribunal convened by the Kentucky Department of Education,
which determined that appellant engaged in conduct unbecoming a teacher and,
therefore, was properly terminated by the Jefferson County Board of Education.
Appellant's termination was based on findings that as principal of Louisville Male
High School, he failed to follow ACT testing procedures and violated 703 KAR
5:080 by engaging in conduct for the purpose of increasing scores on ACT
testing. The Court of Appeals affirmed appellant's termination based on conduct
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unbecoming a teacher. Although the Court indicated that mere negligence in
supervising the testing may not have been sufficient to support termination, there
was substantial evidence that appellant intentionally engaged in conduct to
interfere with the investigation by ACT and the Kentucky Department of
Education. Therefore, there was sufficient evidence that appellant engaged in
conduct unbecoming a teacher within the meaning of KRS 161.790(1)(b).
XX.

EMPLOYMENT
A.

Powers v. Keeneland Ass'n, No. 2015CA001868-MR, 2017 WL 1193174
(Ky. App. Mar. 31, 2017), DR Pending
Opinion by Judge Jones; Chief Judge Kramer and Judge Combs
concurred. Appellant appealed from an order dismissing his claim of an
alleged violation of Kentucky's Civil Rights Act (KCRA), KRS Chapter
344, against Keeneland Association, Inc. The circuit court concluded that
appellant was not an employee of Keeneland, but rather an independent
contractor, and was, therefore, unable to invoke the protections of the
KCRA. The Court of Appeals noted that the KCRA defines an employee
simply as "an individual employed by an employer." KRS 344.030(5).
The Court then noted that in Steilberg v. C2 Facility Sols., LLC, 275
S.W.3d 732 (Ky. App. 2008), it adopted the common-law agency test to
determine whether an individual was an agent or an independent
contractor under the KCRA. After considering all of the factors under the
common-law agency test in conjunction with one another, the Court
agreed with the circuit court's conclusion that appellant was an
independent contractor. While appellant may have received some
benefits traditionally associated with being an employee, the freedom he
enjoyed over his schedule, duties, and general work life was more typical
of an independent contractor.

B.

Tucker v. Bluegrass Reg'l Mental Health Retardation Bd., No. 2015-CA001229-MR, 2017 WL 242705 (Ky. App. Jan. 20, 2017), DR Pending
Opinion by Judge J. Lambert; Judges Nickell and Taylor concurred.
Appellant challenged a summary judgment entered in favor of appellee in
a wrongful termination action alleging gender discrimination and
retaliation. The Court of Appeals affirmed, first holding that appellant
failed to establish a prima facie case of gender discrimination because
she failed to show that she was subjected to an adverse employment
action. Although she claimed that she was paid less than her male
colleagues, appellee provided data, which appellant was unable to refute,
to show that this was not the case. Thus, as a matter of law, summary
judgment was appropriate on her claim of discrimination. The Court also
held that appellant failed to establish all four elements of her retaliation
claim. Although appellant satisfied the first three prongs of the retaliation
test (she filed an EEOC complaint, appellee was aware that she filed the
complaint, and appellee took an adverse action in ultimately terminating
appellant's employment after she refused to participate in a three-month
correction plan following the allegedly inappropriate filing of a 202A
petition for the involuntary hospitalization of a client), she failed to offer
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evidence of the fourth element: that there was a causal connection
between the protected activity (filing the EEOC complaint) and the
termination. Appellee received notice in August 2013, that appellant had
filed the EEOC charge; however, appellee did not commence its
proceedings against appellant concerning the allegedly inappropriate
filing of the 202A petition until eight months later. The Court concluded
that without any additional evidence of retaliatory conduct, there was an
insufficient temporal relationship to meet the standard for showing
causation.
XXI.

ESTATES
Haste v. Vanguard Grp, Inc., No. 2014CA001992-MR, 502 S.W.3d 611 (Ky. App.
2016)
Opinion by Judge Thompson; Judges Combs and J. Lambert concurred.
Appellant, the executor of the estate of David Peck, appealed from a summary
judgment concluding that Herbert Moore III and Patricia Moore were the
beneficiaries of Peck's IRA. The executor argued that there was a material issue
of fact regarding whether Peck did everything necessary to effect a beneficiary
change and, therefore, substantially complied with the terms of the IRA
agreement. The Court of Appeals affirmed, holding that there was no material
issue of fact and that summary judgment was proper. The Court noted that Peck
did not take any affirmative steps to direct appellee Vanguard to change the
Moores' status as beneficiaries, and that Peck was repeatedly informed by
Vanguard of the process to effectuate a change. Pursuant to KRS 391.360, an
IRA is a non-testamentary asset that cannot be distributed through probate in
accordance with a will. Thus, Peck's IRA designation superseded his will, and the
fact that the will made a different disposition of his probate estate did not preempt
his IRA designation.

XXII.

FAMILY LAW
A.

Harvey v. Robinson, Nos. 2015-CA-000915-MR, 2015-CA-001073-MR,
514 S.W.3d 1 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Combs and Jones concurred. On
appeal from orders denying former wife's motion for a judgment for
diminution of the value of real property that she received in a property
settlement agreement in a dissolution action, the Court of Appeals
affirmed. The Court held that the circuit court's interpretation of its prior
order was not in error, noting that an appellate court owes deference to a
circuit court's interpretation of its own order. The former husband had
complied with the terms of the circuit court's prior order in removing
business equipment and material from the subject property and returning
the landscape to its original condition in keeping with the landscape of a
residence in Lexington. The Court also held that the former wife failed to
introduce proof of her damages based upon the increase in value of the
property from the time of the property settlement agreement ($856,000 in
2002) to the time she sold it ($3.3M in 2014). The Court also rejected the
former husband's argument that the circuit court erred in granting
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attorneys' fees because the award was not related to the diminution of
value issue and because he failed to properly appeal that ruling.
B.

K.C.O. v. Cabinet for Health and Family Servs., Nos. 2016-CA-000465ME, 2016-CA-000481-ME, 2017 WL 1290583 (Ky. App. Apr. 7, 2017),
Released for Publication
Opinion by Judge Nickell; Judge Combs concurred; Judge Dixon
concurred in result only. The biological parents of a three-year-old child
challenged an award of grandparent visitation to the child's paternal
grandparents in an informal adjustment order entered in a juvenile
dependency, neglect, and abuse (DNA) proceeding. The trial court, sua
sponte, granted visitation even though the paternal grandparents had not
filed a petition seeking visitation, were not parties to the DNA case, and
had not moved to intervene in the DNA case. Moreover, no proof had
been heard to establish the child's best interests, and there was no
consideration of the factors set forth in Vibbert v. Vibbert, 144 S.W.3d 292
(Ky. App. 2004). The Court of Appeals affirmed in part, vacated in part,
and remanded, holding that a trial court may not sua sponte award
grandparent visitation in a juvenile DNA proceeding. Vacating that portion
of the order granting visitation, the Court held that KRS 405.021 controls
and requires a grandparent to petition a circuit court for visitation and then
to clearly and convincingly establish that visitation with the grandparent is
in the child's best interest. The Court further noted that this was not a
custody proceeding and that no one had demonstrated that a juvenile
DNA proceeding is a "'jurisdictionally sound' custody proceeding."
Additionally, the paternal grandparents never characterized themselves
as de facto custodians in an attempt to invoke jurisdiction under KRS
403.270. Thus, the Court questioned the circuit court's jurisdiction over
them and its authority to grant visitation. The Court also rejected the
theory that KRS 610.160 permits a court to require a grandparent to
participate in visitation as a form of "treatment" or "social service
program" so as to justify awarding visitation in a DNA proceeding.

C.

Keeton v. Keith, No. 2016-CA-000407-MR, 511 S.W.3d 918 (Ky. App.
2017)
Opinion by Judge Combs; Judges Dixon and Nickell concurred. The
divorced parties in this case disputed the proper venue for the schooling
of their minor child. The circuit court adopted the recommendation of the
Domestic Relations Commissioner (DRC) that the child be enrolled in the
school district where the mother now resides. In addition to its decision
on the child's enrollment, the court, sua sponte, directed the mother to
seek child support. The Court of Appeals vacated and remanded, first
holding that the circuit court erred in concluding that KRS 159.010
controlled the issue of where the child should attend school. Instead,
school placement should have been dictated by the best interests of the
child. The Court further held that the circuit court erred in ordering, sua
sponte, the mother to seek child support in the absence of a pending
motion on that issue. A court cannot unilaterally modify child support in
the absence of a written request for modification. The circuit court's order
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was tantamount to such an attempted modification and, therefore, was
inappropriate.
D.

Nein v. Columbia, No. 2016CA000681-ME, 2017 WL 836828 (Ky. App.
Mar. 3, 2017), Released for Publication
Opinion by Judge Jones; Chief Judge Kramer and Judge Combs
concurred. Paternal grandparents petitioned the circuit court for
grandparent visitation rights after mother informed them she would no
longer allow child to spend time with them. The circuit court granted
grandparents visitation with child. Mother appealed, arguing that the
circuit court's order was arbitrary and inconsistent with the evidence
presented at trial, and that the court improperly allowed the appointed
GAL to serve as both a friend of the court and GAL. The Court of Appeals
affirmed. The court analyzed the circuit court's order under Walker v.
Blair, 382 S.W.3d 862 (Ky. 2012), which: (1) held that grandparents
petitioning a court for visitation rights can overcome the presumption that
a fit parent acts in the best interest of the child in denying visitation by
showing with clear and convincing evidence that granting grandparent
visitation is in the child's best interest, and (2) delineated factors for a
court to consider when making its determination. The court determined
that the circuit court had properly presumed that mother was acting in
child's best interest. Additionally, the court concluded that the circuit
court's findings of fact properly addressed the Walker factors. The court
indicated that so long as a trial court's order makes clear from its
discussion that the court properly considered the Walker factors, there is
no mandate to write out a detailed analysis, in outline form, for each
factor. Accordingly, the Court of Appeals held that the circuit court's order
was not arbitrary. As to Mother's contention that the circuit court had
intermingled the roles of GAL and friend of the court, the court determined
that mother had not properly preserved the issue for appeal. However,
out of an abundance of caution, the court briefly addressed the issue and
held that nothing about the GAL's role in the proceeding violated the
confines of Morgan v. Getter, 441 S.W.3d 94 (Ky. 2014).

E.

Smith v. Smith, No. 2015CA000339-ME, 503 S.W.3d 178 (Ky. App. 2016)
Opinion by Judge J. Lambert; Judges Taylor and Thompson concurred.
In a marital dissolution action, husband appealed an order awarding wife
a non-marital interest in the marital residence as well as maintenance.
The Court of Appeals affirmed, holding that wife presented sufficient
evidence to establish a non-marital gift used for the down payment on a
prior marital residence and adequately traced it to the purchase of the
final marital residence. The Court also rejected husband's argument that
wife was precluded from receiving maintenance because she had failed
to exert enough effort to seek employment after she filed for dissolution.
A spouse's efforts to secure employment are not part of the statutory
criteria for a court to consider in determining whether a maintenance
award is appropriate.
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F.

Trimble v. Trimble, No. 2015-CA-001021-MR, 511 S.W.3d 392 (Ky. App.
2016)
Opinion by Judge Clayton; Judges Stumbo and VanMeter concurred. The
parties were married in 2006 and divorced in 2009. At some point during
the marriage, wife paid husband's accumulated credit card debt. The
circuit court entered an order dissolving the marriage on February 25,
2009, but reserved all issues arising out of the dissolution proceedings.
Husband subsequently filed Chapter 7 bankruptcy and his debts were
discharged in 2011. Wife was given notice of the bankruptcy petition but
did not participate in the action. In 2013, the circuit court determined that
it did not have authority to impose marital debt upon husband.
Specifically, the court found that Husband could not be ordered to
reimburse Wife for her payment of his credit card debt. Wife filed a motion
to alter, amend, or vacate, arguing that the credit card debt she had
assumed was not dischargeable in bankruptcy under 11 U.S.C.
§523(a)(5) or (15). The circuit court granted Wife's motion, and this
appeal followed. The question before the Court of Appeals was whether
the debt husband accrued during the marriage constituted a post-petition
debt not subject to discharge. In affirming the circuit court, the court first
adopted the "fair contemplation" test, which provides that when parties
could have fairly contemplated a claim prior to bankruptcy, the claim will
be held to have arisen pre-petition, even when the actual right to payment
matures post-petition. The Court then noted that the credit card debt in
the present case was entirely collateral to child or spousal support and
was, therefore, not dischargeable under 11 U.S.C. §523(a)(5). The court
also held that because wife assumed husband's credit card debt during
the marriage, under 11 U.S.C. §523(a)(15) that debt would still constitute
a debt to a former spouse incurred in connection with a divorce decree
and was, therefore, not subject to discharge.

XXIII. GARNISHMENT
A.

Deal v. First and Farmers National Bank, Inc., No. 2015-CA-001688-MR,
2017 WL 1193175 (Ky. App. Mar. 31, 2017), Released for Publication
Opinion by Judge Jones; Judge Stumbo concurred; Judge Taylor
concurred in result only. Appellant brought this action under KRS
425.526, which creates a cause of action for a garnishee's failure to make
a satisfactory disclosure in response to a garnishment order, against First
and Farmers National Bank after discovering that the bank did not
disclose the existence of certain funds held in an account after being
served with a garnishment order by appellant. The bank moved for
summary judgment on the basis that newly enacted federal laws, with
which the bank had complied, preempted KRS 425.501, et seq. The
circuit court found that the bank could have complied with both state and
federal authorities; however, it granted summary judgment in favor of the
bank, as it found that appellant could not prove damages because all
funds held by the bank were protected from garnishment under federal
law. On appeal, the Court of Appeals reviewed the applicable state and
federal statutes as they pertain to garnishments and examined the
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relationship between those federal regulations and state statutes. The
Court noted that there were numerous instances where the new federal
regulations conflicted with Kentucky law. Despite these conflicts,
however, the court concluded that preemption was not complete and that
the bank was required to comply with aspects of state law that were not in
conflict with federal law. Nonetheless, the court agreed with the circuit
court that appellant was not entitled to damages under KRS 425.526.
The court noted that the plain language of KRS 425.526 set a ceiling on
the amount of damages a plaintiff could receive – no more than the
garnishee owes to the plaintiff's debtor, and never greater than the
judgment against the original debtor. The court then held that in order to
recover under KRS 425.526, a plaintiff must demonstrate that she has
suffered actual damages. Appellant was unable to do so, as she
conceded that all of her judgment debtor's funds held by the bank were
exempt from garnishment. Additionally, the Court briefly addressed
appellant's state law claims for fraudulent misrepresentation and
fraudulent omission, which had not been discussed separately by the
circuit court. The Court noted that these claims also failed, as appellant
could not establish that the bank's actions caused her actual harm.
Further, the Court noted that appellant could not base her claims on
statements the bank had made as part of the garnishment proceeding
appellant instituted, as those statements were privileged.
B.

Netherwood v. Fifth Third Bank, Inc., No. 2015-CA-001533-MR, 514
S.W.3d 558 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Dixon and Maze concurred. In an
appeal from an order dismissing appellants' complaint related to a
garnishment on their bank accounts, the Court of Appeals affirmed,
holding that the garnishment order was facially valid and that the debtor
had sufficient notice to protect her interests. While the bank's notice did
not include the AOC-150-1 Order of Garnishment, it was sufficient based
upon the debtor's actual knowledge of the garnishment and the possible
exemptions available to her. The court further held that appellants failed
to establish a claim for negligence or any injury because the bank
properly garnished the funds in their accounts.

XXIV. HEALTH
A.

Commonwealth v. Owensboro Medical Health System, No. 2015-CA000229-MR, 500 S.W.3d 225 (Ky. App. 2016)
Opinion by Judge VanMeter; Judges Nickell and Stumbo concurred. On
review from the Franklin Circuit Court's order reversing a final order of the
Cabinet for Health and Family Services, the Court of Appeals held that
Kentucky's Medicaid plan does not prohibit provider reimbursement for
outpatient level of care services when services were inappropriately
provided at an inpatient level of care. The Court held that Section 4.19(a)
of Title XIX of the Social Security Act Medical Assistance Program (as
adopted by the Cabinet for the Commonwealth), which provides that
"inappropriate level of care days are not covered," only applies to a
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hospital's provision of medically necessary services at an inpatient level
of care when care at a post-hospital extended care facility, like a skilled
nursing facility, was appropriate. Conversely, the cost of medically
necessary outpatient services were to be reimbursed when inpatient
services were provided and the Cabinet later determined that only
outpatient services were necessary.
B.

Commonwealth v. Saint Joseph Health System. Inc., No. 2015-CA001356-MR, 2017 WL 2209910 (Ky. App. May 19, 2017)
Opinion by Judge Combs; Chief Judge Kramer and Judge J. Lambert
concurred. The Cabinet for Health and Family Services (and its included
agency, the Department for Medicaid Services) appealed from an order
addressing the Cabinet's practice of reimbursing Critical Access Hospitals
(CAH) for outpatient laboratory services provided to Medicaid patients at
the reduced level designated as the Medicare technical component rate,
rather than the full Medicare reimbursement rate of 101 percent pursuant
to KRS 216.380(13). The circuit court upheld the position of CAH, which
challenged the Cabinet's reduced reimbursement rates, and the Court of
Appeals affirmed, holding that the full Medicare reimbursement rate of
101 percent, per KRS 216.380(13), should govern.

C.

N. Ky. Mental Health-Mental Retardation Reg'l Bd., Inc. v.
Commonwealth, No. 2014-CA-000756-MR, 2017 WL 1035125 (Ky. App.
Mar. 17, 2017), DR Pending
Opinion by Judge Dixon; Judges Combs and Jones concurred. Northkey
is a non-profit inpatient psychiatric hospital that provides acute short-term
mental health care to children. The majority of these children rely on
Medicaid to pay for their care. The Cabinet for Health and Family
Services has been charged with reimbursing providers for Medicaid
payments. The Cabinet implemented a 19.5 percent "parity adjustment
factor" to reduce Northkey's reimbursement rate to approximately 88
percent of its actual costs of care for the Medicaid recipients. The Court
of Appeals reversed the Franklin Circuit Court's decision upholding the
secretary's determination that this reduction was appropriate. In so doing,
the Court held that the Cabinet impermissibly reduced Northkey's
Medicaid reimbursement rate using a methodology that was not based
upon a calculation specifically related to similar psychiatric hospitals, as
required by KRS 205.560(2).

D.

The Harrison Mem'l Hosp., Inc. v. Wellcare Health Ins. Co. of Ky., No.
2015-CA-000024-MR, 509 S.W.3d 69 (Ky. App. 2016)
Opinion by Judge J. Lambert; Judge Combs concurred; Judge Thompson
concurred in result only. Harrison Memorial appealed from a summary
judgment dismissing its petition for declaratory judgment. The petition
concerned the interpretation of KRS 205.6310 as related to the denial of
payment of emergency room claims by WellCare, a Medicaid managed
care organization. The Court of Appeals affirmed the circuit court's
dismissal, holding that Harrison Memorial did not have a right to sue
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under KRS 205.6310 nor did it have a right to sue under the Emergency
Medical Treatment and Active Labor Act, 42 U.S.C. §1395dd (EMTALA),
the federal statute addressing the management of Medicaid claims. The
Court concluded that it is up to the General Assembly (through statutes)
and the executive branch (through the cabinet promulgating regulations)
to determine the parameters of Kentucky's Medicaid reimbursement
policy for emergency room visits.
XXV.

IMMUNITY
A.

City of Brooksville v. Warner, No. 2015-CA-000975-MR, 2017 WL
1033709 (Ky. App. Mar. 17, 2017), DR Pending
Opinion by Judge J. Lambert; Judge Clayton concurred; Chief Judge
Kramer concurred and filed a separate opinion. The City of Brooksville
and Chief of Police Martin Hause filed an interlocutory appeal from an
order determining that Chief Hause's allegedly negligent driving during a
police pursuit was ministerial in nature and that Chief Hause was,
therefore, not entitled to the defense of qualified official immunity in a civil
suit. Chief Hause argued that he was entitled to qualified official immunity
because he had been performing a discretionary act in deciding to
undertake – and in how he had undertaken – a police pursuit. In rejecting
this argument, the court cited to previous case law holding that the safe
operation of a police vehicle is a ministerial act and noted that the City of
Brooksville General Policies and Procedures required officers to operate
official vehicles in a careful and prudent manner and to obey all laws and
all departmental orders pertaining to such operation. Those procedures
also warned officers that "although the law does not prevent using
emergency speeds while engaged in pursuit, it does hold the officer(s)
criminally and civilly responsible for his/her actions." In light of this, the
court concluded that "[a]n officer has discretion to decide whether to
begin, continue, or end the emergency pursuit, but not for the way he or
she operates the police vehicle during the emergency pursuit. Driving is
a matter of duty and training, and it is not subject to deliberation or
judgment." Therefore, the court affirmed the circuit court's denial of
qualified official immunity.

B.

Commonwealth v. Watson, No. 2015-CA-001610-MR, 2016 WL 4575615
(Ky. App. Sept. 2, 2016), DR Pending
Opinion by Judge Clayton; Judge Nickell concurred; Judge Jones
concurred in result only. Two vehicles collided in an intersection.
Appellee Robert Watson subsequently filed a complaint against the other
motorist and the Transportation Cabinet, alleging that the collision
partially occurred because the Cabinet failed to maintain the traffic light at
the intersection. The Cabinet moved to dismiss the complaint against it on
the ground that it was entitled to sovereign immunity. The circuit court
denied the motion, and the Cabinet filed an interlocutory appeal. The
Court of Appeals reversed and remanded, holding that the Transportation
Cabinet was entitled to immunity from suit because the Cabinet is a
creation of the Commonwealth and performs an integral state government
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function. The Court further noted that the Cabinet may only be sued
through the Board of Claims for any negligence in performing ministerial
acts. An alternative issue regarded whether an apportionment instruction
against the Cabinet was permissible at trial. The Court rejected the
alternative claim, holding that once a third-party complaint has been
dismissed due to sovereign immunity, apportionment is not permitted. If
an immune party were to remain in the case for apportionment, then it
would incur the cost, inconvenience, distractions, and burdens of a trial in
cases where it is not even financially liable.
C.

Farmer v. Miller, No. 2014-CA-000330-MR, 496 S.W.3d 485 (Ky. App.
2016)
Opinion by Judge Nickell; Judges Acree and D. Lambert concurred.
Appellee was a court-appointed receiver for a failed business involving
appellant and his business partner. Appellee was tasked by the
appointing court with assisting the parties in finalizing dissolution and
liquidation of the business assets. The parties did not cooperate.
Following years of contentious litigation between the partners regarding
the failed business, appellee sought and received an order awarding him
payment for services rendered. When payment was not forthcoming from
appellant, appellee filed a Notice of Judgment Lien against all of
appellant's real property located in Jefferson County, Kentucky. Appellant
tendered payment and filed suit against appellee alleging negligence,
breach of fiduciary duty, and breach of contract. The suit, filed in mid2012, raised complaints about appellee's services for the first time since
his appointment in 2007 and contended appellee's malfeasance caused
substantial negative financial consequences to appellant. Appellee moved
to dismiss the action on grounds of quasi-judicial immunity. Treating the
motion as one for summary judgment, the circuit court agreed that
appellee was entitled to immunity; all acts complained of were
discretionary in nature and/or were done in good faith; and it would be
impossible for appellant to prevail at trial. On appeal, appellant
challenged the circuit court's finding that appellee was entitled to
immunity, arguing that the circuit court erred in failing to find that
appellee's actions were ministerial in nature and/or appellee did not act in
good faith. The Court of Appeals disagreed with appellant's assertions,
holding that appellee was an agent of the appointing court and could only
act within the parameters set by that court. So long as appellee did not
act negligently or in bad faith with respect to the tasks assigned him, he
was entitled to immunity. After carefully reviewing the record, the Court
found no evidence showing that appellee acted in a way to strip him of
immunity. The Court refused to graft additional duties or responsibilities
onto appellee, as urged by appellant, when the appointing court had not
itself done so.

D.

Feinberg v. Keeton, No. 2014-CA-001656-MR, 493 S.W.3d 841 (Ky. App.
2016)
Opinion by Judge D. Lambert; Judges Combs and VanMeter concurred.
Appellant, a psychologist to whom the circuit court referred a divorced
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couple for a child custody evaluation, appealed the denial of his motion to
dismiss a malpractice suit brought against him by appellee, the spouse
who eventually lost custody of her two minor children. The Court of
Appeals reversed the circuit court's determination that appellant did not
enjoy quasi-judicial immunity and directed the circuit court to dismiss the
action. The Court noted that Kentucky law clearly provides that courtappointed psychologists and custody evaluators are entitled to quasijudicial immunity as a means to protect the integrity of the judicial
process. J.S. v. Berla, 456 S.W.3d 19 (Ky. App. 2015); Stone v. Glass,
35 S.W.3d 827 (Ky. App. 2000).
E.

Jacobi v. Holbert, No. 2015CA001929-MR, 2017 WL 242677 (Ky. App.
Jan. 20, 2017), DR Pending
Opinion by Judge Combs; Judges Dixon and Nickell concurred. In an
action alleging professional negligence, appellant sought relief pursuant
to CR 60.02. Appellant claimed to have received erroneous legal advice
regarding his parole eligibility from his attorney, who was an employee of
the Department of Public Advocacy (DPA). The attorney asserted the
defense of qualified official immunity as an employee of an agency of
state government. In response, appellant argued that the attorney's
status as a public employee effectively rendered him an agent of the
prosecution and, thus, in conflict with the best interest of his criminally
charged client. The circuit court dismissed the action, and the Court of
Appeals affirmed. The Court first held that the DPA attorney was entitled
to the shield of immunity as a public employee since the DPA is an
agency of state government and its attorneys are employees of the
Commonwealth. Moreover, appellant did not claim that the DPA attorney
acted in bad faith or outside the scope of his employment – he only
claimed that the attorney failed to represent him adequately. Under these
circumstances, the attorney was entitled to qualified official immunity.
The Court also held that there was no conflict of interest, emphasizing
that the Commonwealth has dual duties that are not mutually exclusive:
both to prosecute wrongdoing and to provide an adequate Sixth
Amendment access to counsel to an indigent defendant.

F.

Louisville/Jefferson Cnty. Metro Gov't v. Cowan, No. 2015-CA-000600MR, 508 S.W.3d 107 (Ky. App. 2016)
Opinion by Judge VanMeter; Judges Combs and Thompson concurred.
On review from an order denying the Louisville/Jefferson County Metro
Government's motion for summary judgment on grounds of sovereign
immunity, the Court of Appeals reversed, holding that as a consolidated
metro government, Louisville Metro was entitled to sovereign immunity
and, therefore, the claims against it for its allegedly negligent operation of
a pool should have been dismissed. The Court clarified the distinction
between sovereign immunity and governmental immunity, holding that the
second part of the two-part test set forth in Comair v. Lexington-Fayette
Urban Cnty. Airport Corp., 295 S.W.3d 91 (Ky. 2009), which assesses
whether a government entity's function is integral to government, only
applies when an entity alleges governmental immunity. Sovereign entities
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are entitled to absolute immunity, regardless of whether their functions
are integral to government.
XXVI. INDEMNITY
A.

Louisville/Jefferson County Metro Government v. Braden, No. 2015-CA001238-MR, 2017 WL 382408, (Ky. App. Jan. 27, 2017), DR Denied
Opinion by Judge Maze; Judges Clayton and Combs concurred.
Appellee John Lewis was a police officer with the Louisville Metro Police
Department (LMPD). Lewis's departmental vehicle, an unmarked van,
also served as his take-home vehicle. LMPD owned this vehicle but
permitted Lewis to use it for official and personal tasks pursuant to a
voluntary departmental program. As a condition of this privilege, Lewis
signed a personal use agreement setting forth, in part, that Louisville
Metro would provide him with liability protection for up to $100,000 per
accident while the van was being used for personal tasks. In the personal
use agreement, Lewis also stated that he understood that he might be
responsible for any claim that exceeded $100,000 and that he could
obtain supplemental, private insurance (Lewis did not do so). One day
after leaving work, picking up his children, and stopping at a drug store,
Lewis was involved in an auto accident that resulted in the death of Don
Braden. Braden's wife and administratrix subsequently filed suit against
Lewis, and Louisville Metro intervened to file a defense. However,
Louisville Metro also filed a motion for declaratory judgment on the
question of its liability for Lewis's liability beyond $100,000 pursuant to the
personal use agreement and the applicable collective bargaining
agreement between LMPD and Louisville Metro. Lewis and Braden each
filed motions for declaratory judgment opposing Louisville Metro's position
and asking the court to hold that Louisville Metro must indemnify Lewis
for damages beyond $100,000 because Lewis was acting within the
scope of his employment at the time of the accident. The circuit court
granted Braden's and Lewis's motions for declaratory judgment,
reasoning that, at the time of the accident, Lewis was operating his
vehicle in compliance with LMPD's standard operating procedures
(SOPs) regarding its take-home vehicle policy. For this reason, the circuit
court concluded that Lewis "was acting within the scope of his
employment at the time of the accident" for purposes of the Claims
Against Local Governments Act (CALGA). KRS 65.200, et seq. The
Court of Appeals disagreed, holding that the circuit court's exclusive
reliance upon Lewis's compliance with LMPD SOPs was misplaced. At
the time of the accident, Lewis was not operating within the scope of his
employment for purposes of triggering Louisville Metro's statutory
obligation to defend and indemnify him under CALGA. Immediately prior
to the accident in this case, Lewis was off-duty; he had run two personal
errands, had his children in the vehicle with him, and was on his way
home; he was not responding to a call for assistance; he did not have his
lights and sirens activated; and his vehicle was unmarked. Thus, Lewis
was performing no realizable police action at the time of the accident and,
per the personal use agreement, Louisville Metro was not obligated to
indemnify him beyond the first $100,000 for which he was found liable.
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B.

Mem'l Sports Complex, LLC v. McCormick, Nos. 2013-CA-001788-MR,
2014-CA-000200-MR, 499 S.W.3d 700 (Ky. App. 2016)
Opinion by Judge Thompson; Judge D. Lambert concurred; Judge Maze
concurred and filed a separate opinion. A baseball player brought a
personal injury action against a sports complex for an injury he received
after his arm slid under a fence while he was diving for a foul ball. The
sports complex subsequently filed third-party complaints against the
player's coach, the player's father, and the fencing company, seeking
indemnity, contribution, or apportionment. The circuit court dismissed the
third-party defendants and the Court of Appeals affirmed. The court held
that the sports complex was the primary cause of the injury sustained by
the player and, thus, was not entitled to indemnification from the coach,
father, or fencing company. In reaching this decision, the court noted that
the complex made the decision not to install a warning track, colored
piping at the top of the fence, or additional reinforcement at the bottom of
the fence. The court further noted that it was the configuration of the field
and fence that allowed the injury to take place, that any failure to
supervise on the part of the coach or father was a lack of action in the
face of an ongoing adverse condition caused by the complex, and the
subcontractor built the fence to specifications supplied by the complex.
The court additionally held that contribution was not available against the
coach, father, or fencing company because an apportionment instruction
was available and required under KRS 411.182. In his concurring opinion,
Judge Maze expressed the view that the Supreme Court of Kentucky
should take the opportunity to sort out the continued viability of
contribution and indemnity and their proper relationship to the statutory
apportionment of fault.

XXVII. INSURANCE
LaCrosse v. Owners Ins. Co., Nos. 2015-CA-000418-MR, 2015-CA-000479-MR,
2016 WL 7405775 (Ky. App. Dec. 22, 2016), Rehearing Pending
Opinion by Judge VanMeter; Judge Maze concurred; Judge D. Lambert
concurred in part, dissented in part, and filed a separate opinion. On review from
an order granting summary judgment in favor of Owners Insurance Co. and
Progressive Northern Insurance Co., the Court of Appeals affirmed in part,
holding that the circuit court correctly applied Illinois law and offset the
underinsured motorist (UIM) coverage at issue with collateral sources, but
reversed in part and remanded, holding that the circuit court erred in finding that
sufficient evidence had been presented to show a written request or rejection of
the higher UIM coverage limit. Following a motor vehicle accident involving an
underinsured motorist and appellant, who was driving a commercial vehicle
owned by his employer, Tuttle Trucking, appellant sought UIM benefits against
both Owners, the insurer for Tuttle Trucking, and Progressive, his personal
automobile insurance provider, to cover the expense of his damages. The Court
of Appeals first held that the circuit court was correct in applying Illinois law since
Illinois had the most significant relationship to the formation and performance of
both the Owners and Progressive insurance policies/contracts, the test for which
is set forth in Lewis v. Am. Family Ins. Grp., 555 S.W.2d 579 (Ky. 1977). The
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court also noted that Kentucky has no clear public policy on UIM coverage that
would be given preference, citing to State Farm Mut. Auto Ins. Co. v. HodgkissWarrick, 413 S.W.3d 875 (Ky. 2013). Second, the court held that the circuit court
erred in relying only on the affidavit of Sandy Tuttle, of Tuttle Trucking, to find
that the UIM coverage selected was $100,000, not the $1,000,000 allowed by the
insured's liability limits. Under Illinois law, UIM coverage is equal to the amount
of liability coverage unless the insurance company obtains a written
rejection/request from the insured or applicant. Although evidence other than the
original policy can be sufficient, the court held that this affidavit alone was not
sufficient to satisfy the requirement for a written request or rejection to subvert
the automatically equivalent UIM coverage provided in the Illinois statute. Absent
evidence of such a written request/rejection, the court vacated the circuit court's
reliance on this affidavit and remanded for a determination as to whether Tuttle
Trucking provided a written request or rejection of the higher UIM limits. Third,
the court held that the circuit court correctly used offsets from collateral sources,
including liability coverage from the tortfeasor, workers' compensation benefits,
and no-fault benefits received by appellant, to reduce each insurer's UIM
coverage, since such an offset of UIM benefits was permissible under Illinois law,
contractually agreed upon by the parties, and not contrary to Kentucky public
policy. Last, since the court reversed the determination of the Owners' policy's
UIM limits, the Court addressed Owners' cross-appeal regarding the "other
insurance" excess clauses contained in both the Owners and Progressive
policies, which would make any insurance benefits provided secondary, or
excess, to any other applicable UIM coverage. The court held that because
appellant was driving a vehicle covered by Owners and the accident did not
involve a "covered auto" under Progressive, neither policy's clause was
applicable at the same time as the other, thereby implicating only Progressive's
excess clause: the Owners' UIM coverage was primary, and Progressive's UIM
coverage was to be applied as excess.
XXVIII. INTEREST
Hazel Enters., LLC v. Ray, No. 2015-CA-000628-MR, 510 S.W.3d 840 (Ky. App.
2017)
Opinion by Judge Maze; Judges Jones and Nickell concurred. The owner of a
certificate of delinquency on property taxes brought an action against a real
property owner seeking foreclosure upon and sale of the owner's real property.
After a final judgment and order of sale was entered, the property owner moved
for avoidance of post-judgment interest accrued from the order. The circuit court
granted the motion and overruled the certificate owner's motion to reconsider.
The Court of Appeals affirmed, holding that the sum to which the certificate
owner was entitled constituted "unliquidated damages"; therefore, the circuit
court had discretion over the award and rate of post-judgment interest. The
Court further held that the circuit court did not abuse its discretion in permitting
the property owner to avoid payment of post-judgment interest. The Court noted
that the property owner tendered full and unconditional payment in almost
immediate compliance with the circuit court's order, but the certificate owner
refused payment in hopes of recovering additional, unspecified expenses. The
Court concluded that the certificate owner should not benefit from a fifteen-month
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delay for which it was solely responsible after rejecting payment and deciding not
to appeal the judgment.
XXIX. JUDGMENT
A.

Cadle Co. v. Gasbusters Prod. I Ltd. P'ship, No. 2015-CA-000323-MR,
509 S.W.3d 713 (Ky. App. 2016)
Opinion by Judge VanMeter; Judges Dixon and Nickell concurred. On
review from an order granting summary judgment, the Court of Appeals
held that res judicata, specifically claim preclusion, barred re-litigation of a
case involving debts owed by a bankruptcy debtor already litigated in
bankruptcy court. The Court held that because two creditors participating
in the same debtor's bankruptcy proceeding both stand in privity to the
debtor and the bankruptcy trustee, for purposes of res judicata claim
preclusion, identity of the parties is satisfied when either creditor is party
to a state court case concerning monetary disputes between the debtor
and a third party, even when the other creditor was the only party to
argue that those monies constituted offsets in the bankruptcy
proceedings. Further, cause of action identity is satisfied when debts and
offsets were already litigated in the bankruptcy court. Thus, the creditors
involved were barred by res judicata from re-litigating the dispute in state
court, even when different claims of relief were sought. Additionally, the
Court held that the bankruptcy court did have the authority to resolve the
state law offset claims, despite the holding in Stern v. Marshall, 564 U.S.
462 (2011), because the matter was a core proceeding under the
Bankruptcy Code.

B.

Chelsey v. Abbott, Nos. 2014-CA-001725-MR, 2014-CA-001900-MR,
2014-CA-001984-MR, 2017 WL 943973 (Ky. App. Mar. 10, 2017), DR
Pending
Opinion by Judge Acree; Judges Combs and Jones concurred. The
members of a class action suit against the manufacturer of weight loss
drugs brought an action against the attorneys for the class for breach of
fiduciary duty and punitive damages, alleging that the attorneys
wrongfully retained settlement funds. The circuit court entered summary
judgment in favor of the members for $42 million but denied summary
judgment as to one attorney – Stanley Chesley. The Court of Appeals
affirmed in part and reversed in part, and on further review, the Supreme
Court of Kentucky affirmed. The members again moved for partial
summary judgment against Chesley, and the circuit court granted the
motion and held Chesley jointly and severally liable with the other
attorneys for $42 million. The judgment, however, left the issue of punitive
damages unresolved. On appeal, the Court of Appeals affirmed the grant
of summary judgment. The Court first held that it had appellate jurisdiction
to review the case because a partial summary judgment that determines
liability and compensatory damages is separable from an interrelated
punitive damages claim for purposes of CR 54.02. Under KRS
411.186(1), Kentucky considers punitive damages a separate claim and
not merely an additional remedy along with compensatory damages.
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Thus, it was within the circuit court's discretion to utilize CR 54.02 to
make the interlocutory judgment final and appealable. The Court further
held that the circuit court properly applied offensive issue preclusion to
prevent appellant from re-litigating issues resolved in an earlier
proceeding – in this case, an attorney disciplinary proceeding. The Court
also held that it was proper to hold appellant jointly and severally liable for
the acts of other members of a joint enterprise and that pre-judgment and
post-judgment interest were properly applied and calculated.
C.

Goetz v. Asset Acceptance, LLC, No. 2014-CA-000749-MR, 513 S.W.3d
342 (Ky. App. 2016)
Opinion by Judge Acree; Judges Maze and Nickell concurred. The Court
of Appeals reversed and remanded an order denying appellant's motion
to enforce a previously entered agreed judgment. The agreement resulted
from negotiations regarding credit card debt. The agreement provided
that if a satisfaction of judgment was not filed by appellee within thirty
days of payment of the full negotiated settlement amount, appellee was
liable for liquidated damages in the amount of $10 per day until the
obligation was fulfilled. Appellant, after learning no satisfaction of
judgment had been filed, sought enforcement of the agreed judgment 425
days after satisfying the full amount owed. The circuit court denied the
motion, but the Court of Appeals held that the language and terms of the
agreement were sufficiently clear to constitute an effective and
enforceable judgment. Thus, appellant was entitled to enforcement of the
liquidated damages provision. The Court further held that the fact that the
agreed judgment failed to include distribution directions to the circuit court
clerk, as required by local rule, did not excuse appellee from being bound
by the liquidated damages provision. Appellee was clearly aware of the
document's terms and its own obligations under the judgment, and
appellant's attorney provided appellee with a copy of the judgment.
Finally, the Court rejected appellee's argument that the liquidated
damages provision constituted an unenforceable penalty incompatible
with Kentucky law and discussed the distinction between a penalty
provision and one for liquidated damages.

D.

Hasemian v. Louisville Reg'l Auth., No. 2015-CA-000741-MR, 493
S.W.3d 843 (Ky. App. 2016)
Opinion by Judge Stumbo; Judges Acree and Taylor concurred. The
Court of Appeals affirmed a judgment which found that appellant's claims
were barred by res judicata. Appellant was terminated from his
employment with the Louisville Regional Airport Authority in 2009. He
then brought suit against appellees in federal court, raising claims arising
out of his employment with, and termination from, the airport. His claims
were dismissed by the federal court and appellant was unsuccessful on
appeal. Appellant then brought suit against appellees in state court,
where he raised new claims arising out of his termination. Appellees
moved for summary judgment and the circuit court granted the motion,
finding that although the claims raised in the state case were new, they
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could have been brought in the federal case; therefore, they were barred
by res judicata. The Court of Appeals agreed and affirmed.
E.

Hoffman v. Hoffman, No. 2015-CA-001436-MR, 500 S.W.3d 234 (Ky.
App. 2016)
Opinion by Judge Thompson; Judges D. Lambert and Stumbo concurred.
Appellant challenged an order denying her motion to alter, amend, or
vacate an order reducing maintenance filed pursuant to CR 59.05 or,
alternatively, CR 60.01 or CR 60.02. The circuit court ruled that although
neither party received the order until two days after the expiration of the
ten-day period provided for in CR 59.05, it had lost jurisdiction to consider
the motion. The Court of Appeals reversed and remanded. First, the
Court noted that the failure to receive notice of the order was not the fault
of either attorney; instead, the only plausible conclusion was that the
circuit court clerk had failed to timely mail the order to the attorneys. The
Court held that under these circumstances the circuit court retained
jurisdiction to consider whether equitable tolling should be applied to the
late filing of the CR 59.05 motion, but the Court recognized that the denial
of a CR 59.05 motion is not a final and appealable order. However, the
Court then held that the denial of a CR 60.02 motion is final and
appealable, that the circuit court retained the equitable power under CR
60.02 to correct the clerk's error by considering appellant's motion, and
that appellant was entitled to relief under CR 60.02 based on the failure of
the clerk to promptly mail the order reducing maintenance.

XXX. JUVENILES
A.

J.E. v. Commonwealth, No. 2016-CA-000116-ME, 2017 WL 1533786 (Ky.
App. Apr. 28, 2017)
Opinion by Judge D. Lambert; Judges Clayton and Dixon concurred.
Appellant sought review of the circuit court's affirmation of the district
court's adjudication of his guilt of the offense of sodomy in the first degree
where the victim was under the age of twelve years. Appellant argued
that the district court: (1) improperly found the eight-year-old victim
competent to testify; (2) violated the Sixth Amendment's Confrontation
Clause by placing screens between himself and the victim during her
testimony; (3) erred in allowing the victim's grandmother to sit near her
and hold her hand during testimony; and (4) was presented with
insufficient evidence to support a finding of guilt. The Court of Appeals
affirmed all rulings relating to the child victim's competency and the
grandmother's alleged interference in the victim's testimony. However,
the Court concluded that the screening procedures implemented by the
district court violated the Confrontation Clause and that in light of this, the
court's ruling regarding the sufficiency of the evidence could not stand.
Specifically, the Court noted that the district court did not make a specific
determination that either child witness could or would not testify as to the
offense, or that their testimony would be inhibited if given in front of the
accused. The "compelling need" language of KRS 421.350 requires a
determination that the child witness would be unable to testify in open
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court. In the absence of this showing, the district court abused its
discretion and violated appellant's right to confrontation in erecting the
screens to obstruct the victim's view of the witness during her testimony.
The Court further concluded that a reasonable possibility existed that the
victim's testimony, taken in a situation which violated appellant's
constitutional right to confront the witnesses against him, contributed to
his conviction. It was not, therefore, harmless beyond a reasonable
doubt. Consequently, the Court reversed the conviction and remanded
for a new adjudication hearing.
B.

S.S. v. Commonwealth, No. 2015-CA-001368-MR, 515 S.W.3d 201 (Ky.
App. 2016)
Opinion by Judge VanMeter; Judges Combs and Thompson concurred.
On review from an order denying appellant's writ of prohibition, which
sought to prevent a youthful offender transfer hearing, the Court of
Appeals affirmed. The Court held that the district court had jurisdiction to
hold a transfer hearing to determine the proper court system for a
defendant who was under the age of fourteen at the time of the felony,
but who was now over the age of eighteen. KRS 635.020(7) mandates a
transfer hearing when a previously minor defendant reaches the age of
eighteen; however, KRS 635.020(2) limits transfer for a Class A felony to
a defendant fourteen years or older. The Court held that each provision
of KRS 635.020 enumerates distinct situations when a defendant may be
transferred to circuit court as a youthful offender, and does not require
imputing the minimum age of one section to another. Since appellant
was now over the age of eighteen, pursuant to KRS 635.020(7) the
district court was required to hold a transfer hearing to determine if he
should be transferred to the circuit court to be tried as a youthful offender.
Furthermore, the Court clarified that merely proceeding with a preliminary
transfer hearing did not deny appellant due process or the protections of
the juvenile code; rather, the hearing would determine the appropriate
court system for appellant and would provide a forum to present his case
regarding transfer.

XXXI. LABOR AND EMPLOYMENT
Sec'y of Labor v. UPS, No. 2015-CA-001376-MR, 512 S.W.3d 739 (Ky. App.
2017)
Opinion by Judge J. Lambert; Judges Combs and Stumbo concurred. The
Secretary of Labor filed a petition for judicial appeal of the Occupational Safety
and Health Review Commission's decision and order dismissing a citation
against UPS that was imposed under the Kentucky Occupational Safety and
Health Act (KOSHA). The Commission concluded that the Secretary had failed
to meet his burden of proof under KOSHA's general duty clause (KRS
338.031(1)). The circuit court and the Court of Appeals both affirmed. Because
the language of the citation, which alleged that UPS was exposing employees to
the hazard of being struck by runaway dollies, tied the hazard to malfunctioning
E-hitches, the Secretary had to prove that the runaway dollies were caused by
malfunctioning E-hitches in order to establish that UPS violated the general duty
1-299

clause. Because there was no evidence that the hitches on the dollies were
malfunctioning, the citation was properly dismissed.
XXXII. LIENS
New Tech Mining, Inc. v. THC Ky. Coal Venture I, LLC, Nos. 2014-CA-000144MR, 2014-CA-000226-MR, 492 S.W.3d 895 (Ky. App. 2016)
Opinion by Judge Nickell; Judges Combs and Taylor concurred. Appellants
challenged the circuit court's grant of a warehouseman's lien pursuant to KRS
355.7-209 in favor of THC Kentucky Coal Venture I, LLC against certain
underground mining equipment, and its finding that the parties were jointly and
severally liable to pay the lien amount of $48,000. The Court of Appeals vacated
and remanded, holding that the lien granted was statutorily defective. The Court
noted that "warehouse" is defined in KRS 355.7-102(1)(m) as "a person engaged
in the business of storing goods for hire." A review of the record revealed that
THC failed to meet the statutory definition of being a warehouse in relation to the
mining site. No argument was advanced nor was evidence presented to show
THC was either engaged in the warehouse business or was qualified as a
warehouseman sufficient to advance its claim for a warehouseman's lien.
Moreover, the record was devoid of any warehouse receipt or storage agreement
pertaining to the subject equipment. Thus, KRS 355.7-209 was wholly
inapplicable to the facts at bar and the circuit court's grant of a lien pursuant to
that statute was plain error. The Court further held that the evidence failed to
provide grounds for an equitable lien.
XXXIII. LIMITATION OF ACTIONS
A.

Hearn v. Family Dollar Holdings, Inc., Nos. 2015-CA-001540-MR, 2015CA-001684-MR, 2017 WL 1788090 (Ky. App. May 5, 2017)
Opinion by Judge Combs; Judges Maze and Stumbo concurred.
Appellant challenged an order dismissing her personal injury action
against appellees based upon appellant's failure to commence the action
within the applicable period of limitations. On March 28, 2014, appellant
filed a complaint alleging that she had suffered personal injuries on March
30, 2013, while shopping at a Family Dollar Store, as a result of Family
Dollar's negligence. Although summonses were issued, service of
process was never attempted. Counsel for appellant advised the circuit
court that because settlement negotiations were under way, summonses
had not been served. After these alleged negotiations foundered, counsel
had summonses reissued and served. However, the circuit court
dismissed the case because the one-year statute of limitations had run in
the meantime. The Court of Appeals affirmed dismissal based on the
literal mandate of CR 3, which provides that a civil action "is commenced
by the filing of a complaint with the court and the issuance of a summons
... in good faith." In this case, the initial summons was issued on March
28, 2014, the same day on which the complaint was filed. However,
appellant did not attempt to serve any of the defendants with the
summons. She acknowledged to the circuit court that she intended to
postpone commencement of the litigation because the parties were
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attempting to negotiate a settlement. (Family Dollar denied that such
negotiations had occurred.) Under these circumstances, appellant's delay
constituted a lack of good faith that prevented the action from being
commenced until summonses were reissued on May 18, 2015 – well
outside the limitations period. The Court further noted that the circuit court
could not, sua sponte, extend the statute of limitations. Thus, dismissal
was merited.
B.

Victory Cmty. Bank v. Socol, No. 2015-CA-000005-MR, 2017 WL 127733
(Ky. App. Jan. 13, 2017), DR Pending
Opinion by Judge VanMeter; Judges Combs and J. Lambert concurred.
Victory Community Bank brought an action against a real estate
appraiser, alleging breach of contract, negligence, fraud, and civil
conspiracy. The circuit court granted summary judgment for the appraiser
on statute of limitations grounds, and the Court of Appeals affirmed. The
Court held that the bank had failed to bring its action within the applicable
time period based on when the bank reasonably should have discovered
that the appraiser had allegedly overvalued some real property securing a
loan made by the bank. The Court noted that a civil action against a real
estate appraiser must be brought within one year from "the date of the
occurrence or from the date when the cause of action was, or reasonably
should have been, discovered by the party injured." KRS 413.140(3). In
this case, the Court determined that the statute of limitations began to run
no later than February 3, 2011, the date of the bank's detailed inquiry into
the problems with the original appraisal, which had been performed in
2005. The bank and the appraiser executed a tolling agreement that
extended the statute of limitations until February 28, 2012; by that date,
the bank knew that the appraisal was seriously defective and was,
therefore, put on notice of the appraiser's role as a potential wrongdoer.
However, the bank did not file its action until March 2, 2012, which was
outside the period provided by the tolling agreement.

XXXIV. MINES AND MINERALS
Potter v. Blue Energy Corp., Nos. 2015-CA-000873-MR, 2015-CA-000874-MR,
2017 WL 836942 (Ky. App. Mar. 3, 2017), DR Pending
Opinion by Judge Taylor; Judges Jones and D. Lambert concurred. Landowners
brought an action against entities that claimed an interest in oil and gas estates
on the landowners' property, seeking damages resulting from the entities'
extraction of oil and gas. The circuit court granted summary judgment in favor of
the entities. The Court of Appeals reversed and remanded, holding that the deed
to the property conveyed fee simple title in the surface estate and mineral estate
to the landowners' predecessors in title, excepting only the coal estate.
Therefore, the landowners owned the oil and gas estates.
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XXXV. MORTGAGES
A.

Bowling v. Appalachian Fed. Credit Union, No. 2015-CA-000041-MR,
2017 WL 461258 (Ky. App. Feb. 3, 2017), Released for Publication
Opinion by Judge Taylor; Judges Acree and Stumbo concurred. In a
foreclosure action in which the circuit court granted the mortgagee's
motion for summary judgment, the Court of Appeals affirmed in part,
reversed in part, and remanded. Notably, the Court held that the
mortgagee's mortgages upon three acres of real property were insufficient
to concomitantly place a lien upon a manufactured home located on the
property. The Court noted that under Kentucky law, ownership of a
manufactured home, even if situated upon real property, requires a
certificate of title to be issued as indicia of ownership and that until
permanently affixed to real property, a manufactured home is personal
property, not real property. Under KRS 186A.190, the sole means of
perfecting a security interest in personal property for which a certificate of
title is issued is by placing a notation of the lien on the certificate of title.
In this case, the mortgagee neither created, attached, nor perfected a
security interest in the manufactured home by notation on its title. The
Court further noted that under KRS 186A.297, a manufactured home may
be converted from personal property and may be "permanently affixed to
real estate" only if the owner thereof files an affidavit of conversion and
surrenders the certificate of title to the county clerk. Thus, if a
manufactured home is legally converted from personal property to a
permanent improvement upon real property under KRS 186A.297, a valid
lien upon such real property could, likewise, constitute a valid lien upon
the manufactured home. In this case, however, the manufactured home
was not converted to real estate, so the mortgages had no legal effect on
the manufactured home.

B.

Hays v. Nationstar Mortg. LLC, No. 2015-CA-000121, 510 S.W.3d 327
(Ky. App. 2017)
Opinion by Judge Stumbo; Judges D. Lambert and Thompson concurred.
The Court of Appeals reversed and remanded a foreclosure judgment in
which the circuit court, relying on Kentucky Legal Systems Corp. v. Dunn,
205 S.W.3d 235 (Ky. App. 2006), found that purchase money mortgages
have priority over judgment lien creditors irrespective of timing and notice.
The Court of Appeals held that Dunn had been effectively overruled by
Mortgage Electronic Registration Systems, Inc. v. Roberts, 366 S.W.3d
405 (Ky. 2012), which reiterated that Kentucky is a “race-notice”
jurisdiction and that a prior interest in real property takes priority over a
subsequent interest that was taken with actual or constructive notice of
the prior interest.

C.

KeyBank N.A. v. Allen, No. 2014-CA-001320-MR, 499 S.W.3d 693 (Ky.
App. 2016)
Opinion by Judge Thompson; Judges Dixon and D. Lambert concurred.
The Court of Appeals reversed a judgment dismissing a junior
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mortgagee's action for judgment on a promissory note on the basis of res
judicata. The action was dismissed because the junior mortgagee failed
to participate in a foreclosure action resulting in the sale of the property in
which the junior mortgagee and the mortgagor were co-defendants. The
Court held that claim preclusion did not bar the junior mortgagee's
separate action on the promissory note because it did not assert an
adverse claim against the mortgagor in the foreclosure action. While the
junior mortgagee could have asserted a permissive cross-claim against
the mortgagor in the first action, which would have made them adverse
parties, it did not do so nor was it required to do so.
XXXVI. MUNICIPAL CORPORATIONS
Dearborn v. City of Frankfort, No. 2014-CA-001801-MR, 2016 WL 7175265 (Ky.
App. Dec. 9,2016), DR Pending
Opinion by Judge Thompson; Judge J. Lambert concurred; Judge Combs
concurred in result only. Appellants were retired police officers formerly
employed by the City of Frankfort. They challenged an opinion and order granting
the city summary judgment on the officers' breach of contract, negligent
misrepresentation, and violation of wage and hour claims on the basis that they
had no entitlement to education incentive back pay. The officers argued that
they were entitled to education incentive pay because they were told they would
receive it while they were being recruited as new hires. The Court of Appeals
affirmed the circuit court, holding that the officers were only entitled to be paid in
accordance with the Frankfort Code of Ordinances in effect because the city had
the authority to change their salaries through ordinance. The Court also held that
the officers could not establish equitable estoppel because any reliance on their
part was unreasonable given a contrary ordinance and the city's ongoing ability
to alter their salaries.
XXXVII. NEGLIGENCE
A.

A.A. v. Shutts, No. 2016-CA-000365-MR, 2017 WL 655472 (Ky. App.
Feb. 17, 2017), Released for Publication
Opinion by Judge Clayton; Judge J. Lambert concurred; Judge Acree
concurred and filed a separate opinion. Multiple children were placed in
the foster care of their aunt and uncle. One of the children was abused
and murdered by the same uncle. Their treating physician was sued for
allegedly failing to report suspected child abuse. The circuit court granted
the physician immunity from civil suit pursuant to KRS 620.050(1)
because the court believed that the physician acted in good faith by not
making a report of suspected abuse. The Court of Appeals reversed and
remanded on that issue, holding that a person is only entitled to immunity
under KRS 620.050(1) if the person "acts" by making a report of
suspected child abuse. A person who does not report suspected child
abuse is not entitled to KRS 620.050(1)'s immunity from civil suit. The
circuit court alternatively found that summary judgment was proper
because appellants could not prove that the physician breached her duty
of care. The Court also reversed and remanded on that issue, holding
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that because the standard is simply whether it was unreasonable for a
jury to find in appellants' favor on the breach-of-duty issue, and because
the facts were such that a jury could reasonably conclude both that the
physician did or did not breach her duty, summary judgment on this issue
was inappropriate.
B.

Brown v. Griffin, No. 2014-CA-001049-MR, 505 S.W.3d 777 (Ky. App.
2016)
Opinion by Judge Nickell; Judges Combs and VanMeter concurred. In a
medical malpractice action, appellant alleged that appellee negligently
performed a total laparoscopic hysterectomy, resulting in an injury to her
ureter. Appellant failed to disclose any medical experts regarding the
appropriate standard of care and appellee's breach of that standard
despite repeatedly assuring the circuit court such disclosure would be
forthcoming. The circuit court warned appellant that the failure to produce
expert testimony could eventually lead to dismissal of the case. Nearly
thirty months after filing suit, and in the face of renewed motions to
dismiss and for summary judgment, appellant filed a purported disclosure,
arguing for the first time that appellee's own testimony was sufficient to
infer a breach of the standard of care. The circuit court disagreed and
granted summary judgment based on appellant's failure to present a
prima facie case of medical negligence. On appeal, appellant alleged
that summary judgment was improper as the jury could have inferred
appellee's negligence and no expert testimony relative to the standard of
care was required. Appellant further argued that a review of the totality of
the evidence was sufficient to establish a breach of the standard of care
even though no witness testified using those "magic words." Finally,
appellant contended that the circuit court erroneously entered summary
judgment solely as a sanction for her failure to timely disclose expert
testimony. The Court of Appeals affirmed, concluding that expert
testimony was required to establish the standard of care and a breach
thereof. Appellant's belated attempt to assert differently was contrary to
her assertions throughout the litigation, and the circuit court correctly
concluded that no legitimate dispute existed regarding the need for expert
testimony. The Court further concluded that the record did not support an
inference of negligence as urged by appellant, nor did it contain
admissions of negligence by appellee. Finally, the Court reviewed the
circuit court's orders and concluded summary judgment was entered
because of a failure of proof, not as an improper sanction.

C.

McCoy v. Family Dollar Store of Ky., Ltd. No. 2015-CA-000926-MR, 2017
WL 65452 (Ky. App. Jan. 6, 2017), DR Pending
Opinion by Judge J. Lambert; Judges Acree and Thompson concurred.
In an appeal taken from the entry of summary judgment in favor of
appellees in a premises liability case arising from appellant's fall in a retail
parking lot, the Court of Appeals affirmed, holding that appellees did not
breach their duty of care by the presence of a wheel stop in the parking
lot. The wheel stop was not defective or damaged, and it did not create
an unreasonably dangerous condition requiring the need to warn invitees
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about the condition. The Court also held that appellant's expert's opinion
was not before the circuit court to review and, therefore, could not be the
basis for a factual dispute regarding the safety of wheel stops so as to
preclude summary judgment.
D.

Resnick v. Patterson, No. 2011-CA-001657-MR, 515 S.W.3d 206 (Ky.
App. 2016)
Opinion by Judge J. Lambert; Chief Judge Kramer concurred; Judge
Thompson dissented without separate opinion. Appellant, while assisting
his mother in her move from appellee's residence, sustained injuries after
falling in appellee's backyard. Appellant and his wife sued appellee for
compensation under a theory of negligence and failure to warn. The
circuit court granted summary judgment in appellee's favor, and the Court
of Appeals affirmed on appeal. However, the Supreme Court of Kentucky
granted discretionary review and vacated and remanded the court's
decision for reconsideration under Carter v. Bullitt Host, LLC, 471 S.W.3d
288 (Ky. 2015); Shelton v. Kentucky Easter Seals Society, Inc., 413
S.W.3d 901 (Ky. 2013); and Dick's Sporting Goods, Inc. v. Webb, 413
S.W.3d 891 (Ky. 2013). Upon consideration of these cases, the Court of
Appeals vacated the circuit court's order granting summary judgment and
remanded for an analysis of the comparative fault, if any, of both
appellant and appellee and whether summary judgment was appropriate
under the circumstances. In so doing, the Court noted that because the
circuit court analyzed the case in terms of a duty, its reasoning was not in
line with the Supreme Court's requirement that cases be considered in
terms of foreseeability and comparative fault. The question was whether
or not it was foreseeable to appellee that appellant might be on his
property helping his mother move, might be distracted while carrying
boxes from the storage shed, and might trip on a hole next to a tree
stump. Ultimately, the circuit court had to determine whether appellee did
everything he reasonably could under the circumstances and to what
extent appellant was responsible for his injuries.

XXXVIII. OPEN RECORDS
Fin. and Admin. Cabinet v. Sommer, No. 2015-CA-001128-MR, 2017 WL 127730
(Ky. App. Jan. 13, 2017), DR Pending
Opinion by Judge Combs; Judge J. Lambert concurred; Judge VanMeter
dissented and filed a separate opinion. A tax attorney petitioned for review of a
decision of the Attorney General which found that final rulings of the Department
of Revenue in tax protest proceedings that had not been appealed to the Board
of Tax Appeals were exempt from disclosure under the Open Records Act. The
Franklin Circuit Court overrode the Attorney General's opinion and ordered the
department to provide suitably redacted copies of such final rulings. By a 2-1
vote, the Court of Appeals affirmed, holding that the Kentucky Taxpayers' Bill of
Rights, which gives taxpayers a right of privacy with regard to information
provided on their state tax returns, does not exempt final rulings of the
department from disclosure under the Open Records Act. In reaching this
decision, the Court noted that the information requested could be made available
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without jeopardizing the privacy interests of individual taxpayers by the redaction
of personal identifiers. Moreover, even after redaction of taxpayer information,
the department's final rulings would contain useful information relative to
implementation of the tax laws, as every final ruling was required to contain a
general statement of the issues in controversy as well as the department's
position with respect to them.
XXXIX. PROPERTY
A.

Canewood Homeowners Ass'n, v. Wilshire Inv. Props. LLC, No. 2015-CA001779-MR, 515 S.W.3d 212 (Ky. App. 2017)
Opinion by Judge Taylor; Chief Judge Kramer and Judge D. Lambert
concurred. A subdivision homeowners association (HOA) brought an
action against the owners and users of an adjacent clubhouse/golf course
lot, alleging that they were violating lot restrictions by operating a lawn
and landscaping business. The lot had been conveyed to the owners by
the developers of the subdivision. Appellees moved for judgment on the
pleadings, arguing that restrictions placed upon the clubhouse/golf course
lot in 2007 were effectively rescinded by the adoption of more lenient
restrictions in 2014. Appellees contended that the HOA ratified the 2014
restrictions by its execution of a January 23, 2014 deed to acquire an
adjacent swimming facility lot. Appellees further argued that under the
2014 restrictions, the HOA was not empowered to enforce the use
restrictions appurtenant to the clubhouse/golf course lot; rather, only the
developer and owners possessed such authority under the terms of the
restrictions. The circuit court granted the lot owners' motion for judgment
on the pleadings, and the HOA appealed. The Court of Appeals reversed
and remanded, holding that the association did not relinquish its right to
enforce the 2007 use restrictions on the clubhouse/golf course lot when it
executed the deed to acquire the adjacent swimming facility lot. The
Court noted that under the 2007 restrictions, the use of the clubhouse/golf
course lot was limited to the operation of a restaurant; moreover, the HOA
was expressly empowered to enforce covenants or restrictions
thereunder. The HOA was not a party to the 2014 restrictions, nor was
there any explanation in the record as to why they were excluded. The
Court concluded that under the terms of the January 23, 2014 deed, the
HOA agreed to abide by the 2014 restrictions only as to the swimming
facility lot and nothing more. The HOA did not surrender its rights under
the 2007 restrictions to enforce the use restrictions on the clubhouse/golf
course lot – especially since it was not a party to the 2014 restrictions. To
conclude otherwise would completely undermine the entire restrictive
scheme for the development from its creation, which was to promote a
residential subdivision in conjunction with the use and enjoyment of a golf
course.

B.

Gadd v. Hensley, Nos. 2015-CA-001948-MR, 2016-CA-000164-MR, 2017
WL 1102982 (Ky. App. Mar. 24, 2017), DR Pending
Opinion by Judge Clayton; Judges Maze and Stumbo concurred. The
developer of a subdivision filed an action against a subdivision property
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owner, asserting that the property owner violated deed restrictions by
using properties as short-term rentals, and sought a permanent
injunction. The property owner filed a counterclaim for harassment. The
circuit court entered judgment in favor of the developer, permanently
enjoined the property owner from any further violations of deed
restrictions, awarded the developer costs, denied the developer's request
for punitive damages, and denied the property's owner's counterclaim.
The Court of Appeals affirmed the denial of the counterclaim for
harassment but reversed the circuit court's decision prohibiting the
property owner from short-term rentals of his property. The Court
reasoned that Kentucky has abandoned the rule of strict construction of
restrictive covenants and, further, that Kentucky courts must construe
restrictive covenants according to their plain language. Here, the deed
restrictions clearly indicated that rental of property was permitted and
specified no time limit for such. If appellee wanted to limit rental of the
property to a certain time period, he could have included such language
in the deed restrictions. As he did not, the deed restrictions did not
prevent the property owner from renting the property for a short or limited
time period.
C.

Gilland v. Dougherty, No. 2015-CA-000286-MR, 500 S.W.3d 217 (Ky.
App. 2016)
Opinion by Judge Thompson; Judges Kramer and Taylor concurred. The
Court of Appeals reversed a judgment quieting title in property claimed
through adverse possession due to a failure to join indispensable parties.
The disputed property was a wooded area whose legal description was
not contained in any of the neighboring properties' deeds. Expert witness
testimony at trial established that the record title owners of the subject
parcel could be identified because the original tract of land they owned
included the disputed parcel of land. Moreover, after they sold other
portions of the property more than one hundred years ago, the remaining
parcel closely matched the acreage of the disputed parcel. The court
noted that pursuant to Baker v. Weinberg, 266 S.W.3d 827 (Ky. App.
2008), CR 19.01, CR 19.02, and the Declaratory Judgment Act, record
owners are indispensable parties to a quiet title action. Therefore, the
heirs of the record title holders must either be joined as indispensable
parties or the quiet title action must be dismissed because the
controversy could not be resolved between the existing parties without
prejudicing the heirs' rights. Consequently, the Court reversed and
remanded for dismissal without prejudice or for the matter to be held in
abeyance while the heirs of the record title owners were located and
joined as parties.

D.

Thomas v. Thomas, No. 2014-CA-000984-MR, 2016 WL 6892586 (Ky.
App. Nov. 23, 2016), DR Pending
Opinion by Judge Nickell; Judge VanMeter concurred; Judge Maze
concurred and filed a separate opinion. A former husband sued his exwife, alleging that the exercise of undue influence by the ex-wife resulted
in his execution of three deeds and a power of attorney, and his addition
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of her name to a bank account from which she later transferred more than
$21,000. The ex-wife alleged the existence of a partnership between the
parties, and counterclaimed for harassment and terroristic threatening.
The circuit court entered judgment on a jury verdict finding the existence
of a partnership and no undue influence, partitioning partnership property,
and awarding the former husband $21,000 for breach of fiduciary duty.
The ex-wife appealed, and the Court of Appeals reversed and remanded,
holding that: (1) the ex-wife was entitled to amend her pre-trial
compliance so as to specify the dollar amount of damages she sought on
her counterclaims; (2) the circuit court could not partition the parties'
former marital home; (3) the jury should not have been asked to partition
partnership property; and (4) the circuit court could not award the former
husband damages for breach of fiduciary duty.
E.

Vorherr v. Coldiron, No. 2015-CA-000763-MR, 2017 WL 2332691 (Ky.
App. May 26, 2017)
Opinion by Judge Dixon; Judges Combs and Nickell concurred. The
Court of Appeals reversed orders granting summary judgment in favor of
appellees in an access easement dispute. The Court first held that the
circuit court procedurally erred by: (1) ruling retroactively that its 2013
summary judgment order in favor of appellees was final and appealable
despite the existence of remaining issues and the circuit court's explicit
denial of a request to make said order final and appealable; and (2) ruling
that its 2014 order denying appellants' motion for summary judgment on a
remaining issue was, in effect, a grant of summary judgment in favor of
appellees, despite appellees not having moved for summary judgment.
With regard to the substantive issues, the Court held that the circuit court
properly determined that a latent ambiguity existed because the property
description in the deed and the language of the access easement
conflicted. However, even if the location of an easement is insufficiently
described, if its location can be ascertained from extrinsic evidence, the
insufficient description will not prevent enforcement of the easement.
Thus, despite recognizing the existence of a latent ambiguity, the circuit
court nevertheless erred by refusing to consider parole evidence,
especially the tendered expert opinions, as an aid to the proper
construction of the language used. Because the latent ambiguity created
a material issue of fact, summary judgment was improper.

F.

Wells v. C.W. Hoskins Heirs, No. 2014CA001220-MR, 2014-CA-001511MR, 2016 WL 3463007 (Ky. App. June 24, 2016), DR Pending
Opinion by Judge Taylor; Judge Combs concurred; Judge D. Lambert
dissented and filed a separate opinion. Ruth Farmer Wells, Albert Wells,
and Terry Farmer (the Wellses) and ICG Hazard, LLC (ICG) appealed
from a judgment entered following a bench trial. The case began as an
action to recover coal royalties from ICG for mined coal and evolved into
disputed boundary litigation between the Wellses and Phillip Lewis, Robin
Lewis, and a general partnership known as the C.W. Hoskins Heirs
(Lewis-Hoskins). The circuit court ruled in favor of Lewis-Hoskins, but the
Court of Appeals reversed and remanded. At issue was the circuit court's
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reliance on, and adoption of, one particular survey in establishing the
boundary for the disputed area in favor of Lewis-Hoskins. Citing to Webb
v. Compton, 98 S.W.3d 513 (Ky. App. 2002), the Court of Appeals noted
that a circuit court, as fact-finder, may choose between conflicting
opinions of surveyors so long as the opinion relied upon is not based
upon erroneous assumptions or does not ignore established factors. The
Court concluded that the survey at issue failed to meet the criteria set
forth in Webb v. Compton for several reasons. For example, the survey
on its face did not comport with the legal descriptions set out in each of
the three deeds at issue. Moreover, the survey ignored the legal
descriptions of the boundary between the properties set forth in the deed,
and its conclusions were based on numerous erroneous assumptions.
The Court ultimately concluded that another survey resolved the issues
and directed the circuit court to enter judgment for the Wellses and ICG.
XL.

PUBLIC OFFICIALLS
McCuiston v. Butler, No. 2015-CA-001063-MR, 509 S.W.3d 76 (Ky. App. 2017)
Opinion by Judge Clayton; Judges Stumbo and VanMeter concurred.
McCuiston, as administratrix of the estate of her daughter, appealed the circuit
court's grant of summary judgment to Butler and the City of Henderson in a
wrongful death action. Butler was a 911 operator who answered a nonemergency call from appellant's daughter, Joyce, who was reporting a non-active
theft. At the conclusion of the call, Joyce said that she was dehydrated and
unable to come to the door. She did not request any medical intervention but
only asked the responder to knock when he arrived and she would yell for them
to come in. Butler never relayed this information to the deputy sheriff who
responded to the call. The deputy sheriff went to the designated address and
knocked, but no one answered. Three days later, Joyce's friends went to the
residence and found her dead. The medical examiner attributed her death to
natural causes but determined that it was scientifically impossible to determine
the date and time of death. Following the filing of the wrongful death suit,
appellees moved for summary judgment, arguing that Butler owed no legal duty
to Joyce and that his actions did not proximately cause her death. The circuit
court agreed that summary judgment was appropriate but, in doing so, found that
as a public official, Butler owed a duty to Joyce based on the "special
relationship" doctrine. The Court of Appeals reached a different conclusion and
held that Butler had no duty towards Joyce because his actions did not create a
special relationship between the two. The Court noted that Kentucky courts have
not extended the "special relationship" doctrine to all calls to 911 dispatchers. In
this case, Butler only acted in the prescribed manner for a 911 dispatcher and
performed his responsibilities in the typical manner; he did nothing beyond his
public job responsibilities that would create a "special relationship" with Joyce.
The Court further noted that Joyce's death was not uniquely foreseeable based
on her relationship with Butler. Therefore, since Butler had no legal duty to
Joyce, the grant of summary judgment was proper.
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XLI.

PUBLIC UTILITIES
Ky. Indus. Util. Customers, Inc. v. Ky. PSC, No. 2015-CA-000398-MR, 504
S.W.3d 695 (Ky. App. 2016)
Opinion by Judge Jones; Chief Judge Kramer and Judge Taylor concurred.
Appellant brought this appeal to challenge the Kentucky Public Service
Commission's approval of Kentucky Power Company's application to recover
from its customers an estimated $1.26 billion in costs associated with purchasing
biomass energy from ecoPower Generation-Hazard, LLC, over a twenty-year
contract period. The commission had approved the proposed cost recovery
pursuant to KRS 278.271. On appeal, the Court of Appeals determined that the
commission abused its authority in elevating policy considerations in favor of
biomass over the economic realities inherent in the proposed project. The Court
noted that while the General Assembly's policy goals in favor of biomass energy
are entitled to consideration by the commission, they are not a substitute for
evidence supporting the overall fairness of the agreement. The commission
must still fulfill its statutory charge to determine whether the agreement is a fair,
just, and reasonable one under the circumstances. Here, there was no evidence
to support a present need for biomass-generated energy, that the costs of
acquiring the biomass energy under the agreement were reasonable for biomass
energy (or other forms of renewable energy), or that the agreement would
actually have a positive net effect on the economy of eastern Kentucky. In fact,
the evidence of record was to the contrary. Thus, because substantial evidence
did not support the commission's decision, the Court reversed and remanded
with instructions for the commission to deny Kentucky Power Company's
application for cost recovery.

XLII.

SCHOOLS
Beechwood Bd. of Educ. v. Wintersheimer, No. 2015-CA-000582-MR, 493
S.W.3d 390 (Ky. App. 2016)
Opinion by Judge Clayton; Judges Kramer and J. Lambert concurred.
Beechwood sought tuition from the Wintersheimers, claiming that they did not
reside inside the Beechwood school district while their children attended
Beechwood Independent Schools. The Wintersheimers were constructing a
residence in the Beechwood district when they first enrolled their children at the
schools. Pursuant to school policy, they paid non-resident tuition for the first
semester while the house was being built. Due to construction delays, the house
was not completed by the end of the semester, so the Wintersheimers rented an
apartment inside the Beechwood school district while they continued to have
their house constructed. They also maintained their previous residence and
spent some nights, and all of their time in the summers, at their previous
residence, which is outside of the Beechwood school district. The Court of
Appeals held that the Wintersheimers were bona fide residents of Beechwood.
They were making substantial steps toward building a home in the district, and
they were renting an apartment in the district. They were also spending some
days and nights during the school year at their apartment, and they intended on
residing within the district. Accordingly, the circuit court's order finding that the
Wintersheimers were bona fide residents within the school district was affirmed.
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XLIII. TAXATION
A.

Grand Lodge of Ky. Free and Accepted Masons v. City of Taylor Mill, No.
2015-CA-001617, 2017 WL 541077 (Ky. App. Feb. 10, 2017), DR
Pending
Opinion by Judge Taylor; Chief Judge Kramer and Judge D. Lambert
concurred. The primary question raised in this appeal was whether
certain real property owned by Grand Lodge – a recognized public charity
– and exclusively occupied by individual senior citizens was subject to ad
valorem taxation by Kenton County or was entitled to the charitable
exemption found in Section 170 of the Kentucky Constitution. Grand
Lodge leased the real property in question to Masonic Retirement Village
of Taylor Mill, Inc. (MRV), which built a retirement community consisting
of forty-eight residential units on the property. MRV was incorporated as
a nonprofit and is an affiliated corporation of Grand Lodge. In holding that
the retirement community residents' possessory interests in the units
were subject to ad valorem taxation, the Court of Appeals concluded that
the units were not "occupied" by either Grand Lodge or by MRV (the tax
exempt entities). Rather, under the plain terms of the resident
agreements and the undisputed facts, exclusive possession of the units
was transferred to the residents in exchange for valuable consideration.
Consequently, the residents were subject to ad valorem taxation under
KRS 132.195(1). The Court further held that the residents' possessory
interests in the units may be considered leaseholds for tax valuation
purposes and that the tax value of the interests was to be determined by
subtracting the fair market value of the unit with the resident's leasehold
from the fair market value of the unit without the leasehold. The difference
would constitute the fair market value of the resident's possessory interest
in that specific unit for ad valorem taxation purposes.

B.

Petition Comm. v. Bd. of Educ., No. 2015-CA-000449-MR, 509 S.W.3d 58
(Ky. App. 2016)
Opinion and order by Judge Thompson; Chief Judge Acree and Judge J.
Lambert concurred. Five Johnson County voters living in the county
school district filed a petition challenging the district's tax levy pursuant to
KRS 132.017 and KRS 160.597. The county clerk certified the petition
after finding that 1,347 of the signatures were valid and that only 771
were required. However, the circuit court ruled that certain pages of the
petition did not meet the strict requirements of the statutes in that they did
not identify the signatories' precinct, identified the precinct by number
only, or contained a signature from voters residing in two or more
precincts. It also ruled that the tax recall petition committee members
failed to expressly list an address for future service. Finally, it ruled that
the petition was erroneously certified because the clerk did not publish
the affidavit in a newspaper of general circulation in Johnson County.
The Court of Appeals reversed. First, it denied the school board's motion
to dismiss the appeal on lack of standing because it was not filed by all
five members of the petition committee. The Court held that the individual
members of the committee were parties below and, as voters, they had
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standing to appeal. It then held that the affidavit and petition substantially
complied with the statutory requirements for a tax recall vote. The
signatures stricken by the circuit court were verified by the county clerk by
the voter's name, address, birth date, and social security number and,
therefore, the legislative intent was fulfilled. The Court also held that
publication of the affidavit was optional with the petition committee and
not a mandatory directive to the clerk. Likewise, the statutes' requirement
that a single committee member be designated for service was directory.
XLIV. TERMINATION OF PARENTAL RIGHTS
A.

H.M.R. v. Cabinet, No. 2016-CA-000427-ME, 2017 WL 2200485 (Ky.
App. May 19, 2017)
Opinion by Judge Jones; Judge Johnson concurred; Judge Thompson
concurred in result only. Father appealed the circuit court's amended
order terminating his parental rights over child. The Court of Appeals
reversed. On appeal, father argued that the circuit court had erred in
finding that he had abandoned child such that it would constitute abuse
and neglect. While he acknowledged that he had not visited with child
since child had been in foster care, father blamed this inaction on the
failure of the Cabinet for Health and Family Services to establish a case
plan for him or to provide him with any clear directives. The Court noted
that there were things that father could have done to be more proactive;
however, the Court stated that it was plain from the record that father had
never been given a case plan. The circuit court's amended order
terminating father's parental rights over child made repeated references
to father's failure to work his case plan in undergoing its analysis of
abandonment and its best interest analysis. The Court concluded that
these analyses could not stand, as there was never a case plan for father
despite his repeated requests for one. In reversing, the Court emphasized
the high esteem in which courts should hold parental relationships and
the severity of the involuntary termination of parental rights, stating that
utmost caution must be used when doing so. Such caution was not used
in this case; as such, the Court reversed.

B.

K.M.J. v. Cabinet for Health and Family Servs., No. 2015-CA-001746-ME,
503 S.W.3d 193 (Ky. App. 2016)
Opinion by Judge Maze; Judges Taylor and VanMeter concurred. The
Cabinet for Health and Family Services filed a petition seeking to
terminate appellant's parental rights to her daughter. The circuit court
granted the petition. On appeal, the Court of Appeals vacated and
remanded, holding that the circuit court's decision to "defer" the matter of
appellant's termination beyond the period provided in KRS 625.090 was
impermissible under the statute. KRS 625.090 requires a court to enter a
decision either terminating parental rights or dismissing a TPR petition
within thirty days of the conclusion of proof. Thus, the circuit court could
not defer its decision beyond the statutory period following the conclusion
of the TPR hearing.
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XLV.

TORTS
A.

Adkins v. Wrightway Readymix, LLC, No. 2014-CA-001644-MR, 499
S.W.3d 286 (Ky. App. 2016)
Opinion by Judge D. Lambert; Judges Combs and VanMeter concurred.
In a case that originally began as a debt collection action in district court,
the Court of Appeals affirmed a circuit court order dismissing appellant's
counterclaim for wrongful use of civil proceedings. Appellee moved to
dismiss its complaint on the basis that it was already receiving relief – via
bankruptcy proceedings filed by appellant – that it would have received if
it had continued this litigation. The Court held that by failing to dispute
appellee's claim and presenting it as part of the plan approved by the
bankruptcy court, appellant conceded the legitimacy of the debt in the
bankruptcy action. Therefore, the termination of the debt collection action
was not in appellant's favor and, as a matter of law, he could not prevail
on his counterclaim. The Court of Appeals further held that the circuit
court did not err in denying appellant's motion to recuse.

B.

Patmon v. Hobbs, No. 2014CA001411-MR, 495 S.W.3d 722 (Ky. App.
2016)
Opinion by Judge Thompson; Judges Dixon and D. Lambert concurred.
Appellant, acting individually and on behalf of American Leasing and
Management LLC, appealed from a judgment entered after remand from
the Court of Appeals. Appellant argued that the circuit court awarded
inadequate damages on her claims that appellee breached his statutory
duties as a managing member of American Leasing and diverted a
business opportunity. The Court of Appeals reversed and remanded. As
to appellant's claims for statutory damages under KRS 275.170, the Court
held that the circuit court erred in reducing appellee's profit gained by
amounts he personally expended and, further, that the circuit court erred
by permitting appellee to retain a portion of the profit received from his
misconduct. Regarding the diversion of business opportunity claim, the
Court held that the law-of-the-case doctrine precluded it from
reconsidering the application of the claim to LLCs or appellant's burden to
establish American Leasing's financial solvency. However, the Court also
held that the circuit court did not make specific findings of fact or separate
conclusions of law to allow meaningful review. The Court further held that
appellant must only demonstrate that American Leasing was not
financially insolvent to recover, and that the amount of recovery was not
limited to appellee's profit but may be in the amount American Leasing
would have profited from the diverted opportunity.

C.

Seeger Enters. v. Town & Country Bank and Trust Co., No. 2015-CA001111-MR, 2017 WL 1290631 (Ky. App. Apr. 7, 2017), Released for
Publication
Opinion by Judge Maze; Chief Judge Kramer and Judge Dixon
concurred. After appellee initiated foreclosure proceedings against
property owned by appellant, appellant filed counterclaims alleging that
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appellee, through its representatives, had intentionally interfered with the
sale of the property to another individual. In addition to tortious
interference with contractual relations, appellant alleged that appellee's
conduct constituted breach of the implied covenant of good faith and fair
dealing and of appellee's fiduciary duty to its "borrowers" because it
prevented repayment of appellant's debts. At the close of proof at trial,
appellant submitted proposed jury instructions, which included an
instruction on the claim of tortious interference with a prospective
business advantage. However, the circuit court refused to tender the
instruction, pointing out that the claim was not included in appellant's
counterclaims or subsequent pleadings. The circuit court also denied
appellant's request for leave to amend his pleadings to conform to the
evidence. Appellee moved for a directed verdict on all of appellant's
counterclaims, and the motion was granted. The Court of Appeals
affirmed, holding: (1) the tortious interference with contractual relations
claims failed because appellant failed to present proof of a written
contract with a prospective buyer; (2) the breach of fiduciary duty claim
failed because appellant presented no evidence that appellee actually
interfered with the sale of his property or profited at his expense or the
expense of other borrowers by doing so; and (3) the circuit court did not
abuse its discretion in refusing to permit appellant to amend his complaint
"at the eleventh hour."
XLVI. TRIALS
A.

Alph C. Kaufman, Inc. v. Cornerstone Industries Corporation, No. 2014CA-001790-MR, 2017 WL 943972 (Ky. App. Mar. 10, 2017), Rehearing
Denied
Opinion by Judge Acree; Judges Clayton and Jones concurred. The
Court of Appeals reversed in part and affirmed in part a judgment entered
on a jury verdict in a multi-claim business action. The claims raised
included breaches of contract and fiduciary duty, violation of the Kentucky
Uniform Trade Secrets Act, tortious interference with contractual relations
and prospective business advantages, fraud, and aiding and abetting
relative to several of these claims. At trial, the contract claim was
dependent upon the jury finding the existence of a non-compete
agreement, while the fraud claim was dependent upon the jury's finding
that the contract did not exist at all. Because the jury found in favor of the
plaintiff on both claims (based on the simultaneous findings that the
contract both existed and did not exist), the Court of Appeals concluded
that these were irreconcilably inconsistent verdicts and reversed all
claims dependent upon the existence or non-existence of the agreement.
Additionally, although the Court affirmed the jury's liability determinations
as to all other claims, it reversed the damages determinations and
allocations to allow for the re-allocation of damages among the various
claims for which liability was found to exist upon a second trial.
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B.

Insight Ky. Partners II, L.P. v. Preferred Auto. Servs, Inc., Nos. 2014-CA001189-MR, 2014-CA-001236-MR, 514 S.W.3d 537 (Ky. App. 2016)
Opinion by Judge Dixon; Judges Nickell and Taylor concurred. Following
a jury trial, the Court of Appeals reversed a judgment finding appellant
liable to appellee for aiding and abetting a breach of fiduciary duty by
appellant's former general manager. The Court concluded that a jury
instruction misstated the law regarding breach of a fiduciary duty by
including the vague term "fiducial information" rather than "fiducial
confidences," and by erroneously expanding the scope of fiduciary duties.
The Court also determined that the jury instruction on aiding and abetting
a breach of fiduciary duty failed to comport with the language of
Restatement (Second) of Torts §876(b), which requires both: (1)
knowledge of the breach of fiduciary duty, and (2) substantial assistance
or encouragement to the fiduciary to breach such duty. The Court further
determined that improper expert testimony from appellant's damages
expert, as well as other evidentiary errors, also warranted a new trial.
Addressing appellee's cross-appeal, the Court concluded that appellee
failed to prove that its customer records were trade secrets.

XLVII. TRUSTS
Beardmore v. JP Morgan Chase Bank, N.A., No. 2014-CA-001536-MR, 2017 WL
1193190 (Ky. App. Mar. 31, 2017)
Opinion by Judge J. Lambert; Chief Judge Kramer and Judge Clayton concurred.
Appellant challenged an order and separate judgment converting two trusts into a
directed trust system and transferring the place of administration of these trusts
to Delaware. Appellant argued that the circuit court did not have subject matter
jurisdiction to decide the matter based upon the application of the recently
enacted Uniform Trust Code (UTC), KRS 386B.1-010 et seq. The Court of
Appeals affirmed, first holding that the circuit court retained jurisdiction of the
matter once the UTC took effect based upon its findings that returning the matter
to the district court would substantially interfere with the effective conduct of the
judicial proceedings and would prejudice the rights of the parties pursuant to
KRS 386B.11-040(1)(c). The Court went on to hold that the circuit court's
decision to modify the trusts was based upon sufficient findings of fact and was
not in error pursuant to the doctrine of equitable deviation and the favorable
income tax laws in Delaware, which would save the trusts money over their
remaining life.
XLVIII. WORKERS' COMPENSATION
A.

Austin Powder Co. v. Stacy, No. 2015-CA-001947-WC, 495 S.W.3d 732
(Ky. App. 2016)
Opinion by Judge Combs; Judges Dixon and Stumbo concurred. An
employer sought review of a Workers' Compensation Board decision
affirming the Administrative Law Judge's award of 50 percent disability to
appellee in a coal workers' pneumoconiosis claim. The Court of Appeals
affirmed. The ALJ awarded benefits for 50 percent disability pursuant to
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KRS 342.732(1)(c), which provides that there shall be an irrebuttable
presumption that the employee has a disability rating of fifty percent (50
percent) resulting from exposure to coal dust if certain requirements are
met. The Court noted that in seeking reversal, the employer was
effectively asking it to declare KRS 342.732 unconstitutional in light of the
decision reached in Vision Mining, Inc. v. Gardner, 364 S.W.3d 455 (Ky.
2011). The Court concluded that it could not consider this issue because
the employer had failed to comply with the notification requirements set
forth in CR 76.25(8) and KRS 418.075(2). Thus, the Court affirmed.
B.

Belcher v. Manpower of Ind., No. 2015-CA-001781-WC, 492 S.W.3d 156
(Ky. App. 2016)
Opinion by Judge Combs; Judges Dixon and Stumbo concurred.
Appellant sought review of a decision of the Workers' Compensation
Board, which instructed the ALJ to recalculate appellant's average weekly
wage (AWW) in accordance with KRS 342.140(1)(d). Appellant was held
to be an employee of Manpower, a job placement agency, for purposes of
calculation of his AWW as distinguished from his being an employee of
the various entities to which he was temporarily assigned and placed.
Appellant's injuries occurred while he was working on one of these
assignments and, citing to Nesco v. Haddix, 339 S.W.3d 465 (Ky. 2011),
he contended that KRS 342.140(1)(e) should be used to calculate his
AWW. The Court of Appeals disagreed and concluded that appellant's
status as an employee of the agency was evidenced by his inability to
pick and choose his assignments, as well as by his retention by
Manpower after his injury. This continuity of employment was the
essential factor in the calculation of his AWW.

C.

Ford Motor Co. (LAP) v. Curtsinger, No. 2016-CA-001423-WC, 511
S.W.3d 922 (Ky. App. 2017)
Opinion by Chief Judge Kramer; Judges Acree and Stumbo concurred.
An ALJ dismissed a worker's claim for benefits resulting from an alleged
work-related injury to the left shoulder. In doing so, the ALJ explained
that the worker's alleged injury was, at most, an exacerbation of a preexisting condition. Upon review, the Workers' Compensation Board
vacated in part and remanded for a determination of whether the worker
did indeed sustain an exacerbation of a pre-existing injury and, if so,
whether the exacerbation was work-related. Finding no error, the Court
of Appeals affirmed. The Court explained that a work-related
exacerbation of a pre-existing condition qualifies as a new and separate
"injury" within the meaning of KRS 342.0011(1), even if it does not
warrant an impairment rating. The work-related exacerbation supplies a
basis for an award of medical benefits, per KRS 342.020(1), at least until
the date the worker returns to his or her pre-exacerbation baseline state
of health.
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D.

Fresenius Med. Care Holdings, Inc. v. Mitchell, Nos. 2015-CA-000598WC, 2015-CA-000599-WC, 507 S.W.3d 15 (Ky. App. 2016)
Opinion by Judge D. Lambert; Judges Jones and Thompson concurred.
In an appeal and cross-appeal taken from a workers' compensation
decision, the Court of Appeals affirmed in part and reversed in part. The
facts giving rise to the appeals originated when Tamorah Mitchell was in
her personal vehicle returning home from a work-related meeting.
Mitchell's husband at the time, Todd Mitchell, drove while Mitchell rode in
the front passenger seat. Traveling at an estimated 80-85 miles per hour,
Todd swerved to avoid a deer in the road, overcorrected, and lost control.
A wreck resulted in which Mitchell suffered several significant injuries,
including an orbital "blowout" fracture. There was some question
regarding whether Mitchell was wearing a seatbelt at the time. Mitchell
later settled a civil action filed against Todd (now her ex-husband) for the
vehicle's liability policy limits and subsequently sought workers'
compensation benefits. On appeal, Mitchell's employer argued: (1) that
the Workers' Compensation Board erred in reversing and remanding the
ALJ's finding that the determined impairment rating, as it related to
Mitchell's eye injury, was insufficiently supported; and (2) that the Board
erred in affirming the ALJ's finding that Mitchell's alleged failure to wear a
seatbelt did not merit a reduction in benefits under KRS 342.165(1). As
to the first argument, the Court of Appeals agreed with the employer that
the board inappropriately substituted its judgment for that of the ALJ when
remanding the issue for further proceedings. While the record established
an eye injury and permanent symptoms resulting therefrom, including loss
of ocular motility and visual acuity, the ALJ justified his ruling on the basis
that even Mitchell's medical expert was unsure whether the impairment
assessment had been consistent with established AMA guidelines. Thus,
while the ALJ's ruling did reject the uncontested medical proof, it did so
with sufficient justification. As to the second argument, the Court agreed
with the ALJ and the Board that any alleged negligence on the part of
Mitchell in failing to wear a seatbelt did not give rise to the application of
the penalty provisions of KRS 342.165(1). The ALJ cited Tetrick v.
Frashure, 119 S.W.3d 89 (Ky. App. 2003), in which the Court held that
KRS 189.125(6) did not impose a duty on passengers to wear seatbelts; it
merely imposes a duty upon drivers to do so. Absent a duty, there can be
no negligence. On cross-appeal, the Court agreed with Mitchell that the
employer was not entitled to a subrogation credit against Mitchell's tort
recovery. The Court noted that Mitchell and Todd were married at the
time of the accident and that Mitchell paid the majority of the premiums
securing the vehicle liability policy through their joint account. Because of
this, for the purpose of the tort action, Todd was a first-party insured
rather than a third-party tortfeasor within the meaning of KRS 342.700.
Therefore, the employer was not entitled to a subrogation credit.

E.

Homestead Family Farm v. Perry, No. 2015-CA-001988, 506 S.W.3d 325
(Ky. App. 2016)
Opinion by Judge Dixon; Chief Judge Kramer and Judge Taylor
concurred. The Court of Appeals reversed and remanded a decision of
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the Workers' Compensation Board reversing an ALJ's dismissal of Perry's
claim. Perry was employed as a truck driver and laborer for Homestead
Family Farms. He injured his back unloading soybeans at Homestead's
grain bins and filed a claim for benefits. The ALJ concluded that both
Homestead and Perry were engaged in agricultural work pursuant to KRS
342.630(1) and 342.650(5) and dismissed Perry's claim pursuant to the
agriculture exemption. The Board reversed the ALJ, finding that the
statutory agricultural exemption did not apply to Perry because he was
engaged in the commercial drying and storing of agricultural commodities
when he was injured, which is an activity excluded from the definition of
agriculture set forth in KRS 342.0011(18). The Court disagreed, holding
that the Board misconstrued the definition of agriculture found in KRS
342.0011(18) and that there was no evidence to support the Board's
conclusion that Perry was engaged in a "commercial" drying and storing
activity. It was undisputed that Perry was tasked with hauling the
harvested crops and unloading them at Homestead's storage silos.
Testimony established that Homestead only harvested and stored its own
crops and that the farm's sole source of income was from the eventual
sale of those crops at market. Therefore, Perry's activities fit within the
statutory definition of agriculture, i.e., the "harvesting, and preparation for
market of agricultural ... commodities ... and any work performed as an
incident to or in conjunction with the farm operations." Consequently,
Perry was a "person employed in agriculture" and not covered by the Act
pursuant to KRS 342.650(5).
F.

Roach v. Owensboro Health Reg'l Hosp., No. 2015-CA-001696-WC, 2017
WL 1290626 (Ky. App. Apr. 7, 2017), Released for Publication
Opinion by Judge Acree; Judges Jones and D. Lambert concurred. The
Court of Appeals affirmed an order of the Workers' Compensation Board
vacating an ALJ's determination that certain unpaid medical expenses
and out-of-pocket medical expenses paid by appellant were
compensable. The Board concluded that appellant's failure to comply
with regulations governing procedure before the ALJ – in particular 803
KAR 25:010 §13 – prohibited the admission of proof of these expenses at
the time such proof was offered. The Court found no error in the Board's
interpretation of the subject regulations.

G.

Voith Indus. Servs. v. Gray, No. 2016-CA-001083-WC, 2017 WL 1101484
(Ky. App. Mar. 24, 2017), Released for Publication
Opinion by Judge Dixon; Judges Combs and Nickell concurred. The
Court of Appeals affirmed a decision of the Workers' Compensation
Board that affirmed in part, vacated in part, and remanded an ALJ's
award of permanent partial disability benefits to Astin Gray. Gray was
employed as a janitor for appellant, and he was assigned to clean the
paint shop facility at an automobile manufacturing plant. Gray was injured
after inhaling the fumes of a chemical solvent used to clean paint robots.
The ALJ awarded Gray permanent partial disability benefits based on a
finding that Gray sustained occupational asthma, RADS, and sleep apnea
as a result of the work injury. The ALJ also found that Gray was entitled
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to an enhanced benefit pursuant to the three multiplier set forth in KRS
342.730(1)(c)1. The Board affirmed the ALJ's findings regarding the
application of the three multiplier and work-related sleep apnea. In
affirming, the Court held that the Board properly concluded that the lay
and medical evidence supported an award of enhanced benefits pursuant
to KRS 342.730(1)(c)1 and Fawbush v. Gwinn, 103 S.W.3d 5 (Ky. 2003).
The Court also held that the Board properly determined that substantial
evidence supported the ALJ's finding that Gray sustained work-related
sleep apnea.
XLIX. ZONING
A.

Drakes Creek Holding Co., LLC v. Franklin-Simpson Cnty. Bd. Of Zoning
Adjustment, Nos. 2015-CA-000789-MR, 2015-CA-0001235-MR, 2015CA-001236-MR, 2017 WL 1193189 (Ky. App. Mar. 31, 2017), Released
for Publication
Opinion by Judge D. Lambert; Chief Judge Kramer and Judge J. Lambert
concurred. This opinion addressed several disputes arising from the grant
and subsequent revocation of a conditional use permit (CUP) to operate a
rock quarry by the Franklin-Simpson County Board of Zoning Adjustment.
In affirming, the Court of Appeals first held that the grant of the CUP was
proper. The Court noted that the board's findings of fact were sufficient
and that all due process rights were properly respected. The Court next
held that the board's subsequent decision to revoke the CUP was
arbitrary, and that the circuit court's decision to reinstate the CUP was
appropriate. The Court noted that the adoption of ordinances prohibiting
commercial trucks from hauling material on a county road used to access
the subject property did not render compliance with the CUP "impossible."
The ordinances did not prevent the operation of a quarry, nor did they
restrict all vehicles from using the access road. One could buy gravel
from the quarry and transport it in another manner that comported with
the CUP conditions and applicable law. Because uncertain commercial
feasibility does not equal impossibility, the circuit court correctly rejected
this position.

B.

Harrison Silvergrove Prop., LLC v. Campbell County and Mun. Bd. of
Adjustment, No. 2014-CA-000619-MR, 492 S.W.3d 908 (Ky. App. 2016)
Opinion by Judge Acree; Judges D. Lambert and Maze concurred. A
property owner sought a conditional use permit to allow a "dockage
facility" for its river barge and boat transport business in an area zoned for
"River Recreation/Conservation." Defining the term broadly, the staff
recommendation was approval, but the board of adjustment denied the
permit. Reviewing the decision, the Court of Appeals reiterated that
zoning regulations are in derogation of the common law and must be
strictly construed. However, where terms (such as "dockage facility") are
not defined by the ordinance, it remains within the statutory authority of a
board of adjustment to define it, and it must do so in the context of the
entire ordinance and regulatory scheme. In this case, it was not an abuse
of authority to limit the definition of "dockage facility" to recreational and
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conservation uses in the context of the subject ordinance and to prohibit
the property owner's use of the land as, among other things, a barge
storage, cleaning, and repair facility. Additionally, a board of adjustment
is not compelled to follow the recommendations of its staff. The Court
also restated the well-established concept that procedural due process is
achieved in administrative hearings if there is notice of the hearing and a
meaningful opportunity to be heard in the context of that hearing. Finally,
the Court again held that when an applicant's petition for administrative
relief is denied, reversal of the administrative decision will not be justified
by showing that substantial evidence would have supported a different
outcome; rather, the record must compel a contrary decision in light of
substantial evidence therein.
C.

Herndon v. Wilson, No. 2014-CA-001381-MR, 2017 WL 2209912 (Ky.
App. May 19, 2017)
Opinion by Judge Taylor; Judges J. Lambert and Maze concurred.
Appellants challenged a summary judgment entered in favor of appellees.
The parties' dispute dealt with alleged violations of a zoning setback
variance by appellees in the construction of a new house on a lot
adjacent to appellants' property on Williamstown Lake in Grant County
and alleged damages suffered by appellants as a result thereof. The
Court of Appeals affirmed in part, reversed in part, and remanded. The
Court first agreed with appellees that, as a matter of law, the Grant
County Zoning Ordinance at issue did not create a private cause of action
for appellants to seek damages through the Zoning Ordinance itself.
Therefore, appellants were not entitled to assert any claims for damages
directly related to the Zoning Ordinance or the variance. However, the
Court further held that appellants had adequately pled a cause of action
for nuisance via their assertions that appellees' construction of their
home, inside the setback variance, had infringed upon the quiet and
peaceful enjoyment of appellants' property and had caused water to run
and drain upon the property. The Court concluded that material issues of
genuine fact still existed as to the nuisance claim and that summary
judgment on this claim was, therefore, inappropriate.

D.

Robbins v. Lexington-Fayette Urban Cnty. Planning Comm'n, No. 2015CA-000638-MR, 2017 WL 1034493 (Ky. App. Mar. 17, 2017), DR
Pending
Opinion by Judge J. Lambert; Chief Judge Kramer and Judge Clayton
concurred. Appellants, adjacent property owners, appealed the circuit
court's dismissal of their claim against the Lexington-Fayette County
Urban Planning Commission (and its members) and AT&T regarding
proposed construction of a cellular phone tower. The planning
commission had approved AT&T's application to construct the tower, and
appellants appealed to the circuit court pursuant to KRS 100.347(2) and
100.987(10). The planning commission and AT&T moved to dismiss
pursuant to KRS 100.347(4) on the grounds that appellants failed to
name the landowner (Oleika Shriner's Temple) as a party to the appeal.
The circuit court agreed and dismissed the appeal. Before the Court of
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Appeals, appellants argued that the circuit court erred in requiring the
landowner to be named, asserting that KRS 100.987(10) does not require
it, and that this statute provides for an independent grant of authority to
appeal separate from KRS 100.347. In the alternative, appellants argued
that the circuit court erred in denying appellants' request to amend their
complaint to include the landowner. The Court of Appeals affirmed,
holding that KRS 100.347 is the controlling statute and that KRS 100.987
does not provide for a separate cause of action. Furthermore, the circuit
court was correct in denying appellants' motion to amend their complaint
pursuant to Board of Adjustments of City of Richmond v. Flood, 581
S.W.2d 1, 2 (Ky. 1978).
E.

Southwest Clark Neighborhood Ass'n v. Branham, No. 2015-CA-001645MR, 2017 WL 1193184 (Ky. App. Mar. 31, 2017), Rehearing Pending
Opinion by Judge Jones; Chief Judge Kramer and Judge Combs
concurred. Appellee, The Allen Company, Inc., applied to the Clark
County Kentucky Planning and Zoning Commission for a zoning map
amendment, seeking to rezone property from agricultural to heavy
industrial so that it could operate a quarry on the property. Following a
hearing, the planning commission recommended denial of the application.
The Clark County Fiscal Court, however, chose not to accept the planning
commission's recommendation and instead enacted an ordinance
approving the rezoning application. In support of its decision, the fiscal
court found that the proposed amendment was in agreement with the
Clark County Comprehensive Plan, that the existing classification for the
subject property was inappropriate, and that the proposed zoning
classification was appropriate. Appellants, Southwest Clark Neighborhood
Association, Inc., appealed the fiscal court's decision to the Clark Circuit
Court, which ultimately affirmed the fiscal court's approval of the
ordinance granting the zoning amendment application. On appeal,
appellants argued that: (1) the fiscal court lacked the statutory authority to
approve a rezoning to allow quarrying activity, as neither the
comprehensive plan nor the zoning regulations provide for such land use;
(2) the ordinance failed to include adjudicative findings of fact sufficient to
support the conclusion that the current zoning of the property was
inappropriate and that the proposed rezoning was appropriate; (3) the
fiscal court acted beyond its statutory powers by approving a rezoning
conditioned on binding elements that it lacked the statutory authority to
impose; (4) the fiscal court acted arbitrarily and contrary to adopted
regulations by considering Allen's proposed development plan prior to the
plan's being reviewed by the planning committee; (5) the fiscal court
exceeded its statutory power and acted arbitrarily in considering the
zoning map amendment application with respect to a certain portion of
the property as the submission of the application in relation to that parcel
was contrary to the planning commission's bylaws; and (6) the fiscal court
denied appellants their due process rights. In affirming, the Court of
Appeals held that the fiscal court acted within its statutory authority in
adopting the application for rezoning. The Court noted that a
comprehensive plan need not delineate every possible land use – it
should instead serve as a guide for development. The Court also
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determined that the fiscal court's findings of fact in support of the rezoning
were sufficient, in that they referenced multiple elements of the
comprehensive plan, and all of those findings were supported by the
record. As to appellants' argument that the fiscal court had no authority to
impose binding elements, the Court concluded that the argument was
unmeritorious, as it was based on the Binding Elements Enforcement Act,
which has no application in Clark County. Additionally, the Court found
that the fiscal court's reference to a proposed development plan did not
constitute an improper approval of that development plan; that the
planning commission was not in violation of its own bylaws by considering
Allen's application; and that appellants had not been denied due process.
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QUESTION, PERSUADE, REFER
GATEKEEPER TRAINNG TO PREVENT SUICIDE AND OFFER HOPE
Judge Debra Hembree Lambert

____________________________

– A Gatekeeper is someone who is in a position
to recognize a crisis and the warning signs
that someone may be contemplating suicide.

____________________________
____________________________

– A Gatekeeper can be a parent, friend,
neighbor, teacher, minister, doctor, nurse,
office supervisor, police officer, caseworker,
paralegal, attorney, or judge. Basically
anyone can be a Gatekeeper.

____________________________
____________________________
____________________________
____________________________
____________________________

As a QPR-trained Gatekeeper you will
learn to:

–Recognize the warning signs of
suicide.

____________________________
____________________________
____________________________

–Know how to offer hope.
–Know how to get help and save a
life.

____________________________
____________________________
____________________________
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____________________________

As a Gatekeeper you should
know that:
– QPR is NOT intended to be a form
of counseling or treatment.
– QPR is intended to offer hope
through positive actions.

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

The CDC's occupational suicide list:
• 1. Farmworkers, fishermen, lumberjacks, others in forestry
or agriculture (85 suicides per 100,000)
• 2. Carpenters, miners, electricians, construction trades
(53)
• 3. Mechanics and those who do installation, maintenance,
repair (48)
• 4. Factory and production workers (35)
• 5. Architects, engineers (32)
• 6. Police, firefighters, corrections workers, others in
protective services (31)
• 7. Artists, designers, entertainers, athletes, media (24)
• 8. Computer programmers, mathematicians, statisticians
(23)
• 9. Transportation workers (22)
• 10. Corporate executives and managers, advertising and
public relations (20)

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

The CDC's occupational suicide list (cont.):

• 11. Lawyers and workers in legal system (19)
• 12. Doctors, dentists and other health care professionals
(19)
• 13. Scientists and lab technicians (17)
• 14. Accountants, others in business, financial operations
(16)
• 15. Nursing, medical assistants, health care support (15)
• 16. Clergy, social workers, other social service workers
(14)
• 17. Real estate agents, telemarketers, sales (13)
• 18. Building and ground, cleaning, maintenance (13)
• 19. Cooks, food service workers (13)
• 20. Child care workers, barbers, animal trainers, personal
care and service (8)
© 2016 CBS Interactive Inc. All Rights Reserved. This material may not be published,
broadcast, rewritten, or redistributed. The Associated Press contributed to this report.
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____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

Should a suicidal person be unwilling to seek help, any
person, who believes they are a danger to themselves
and/or others, may file an involuntary hospitalization
petition. AOC 710.

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

RESOURCES:

____________________________

ALLIANCEOFHOPE.ORG

____________________________

AFSP.ORG

____________________________
____________________________

SPSAMERICA.ORG
____________________________
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____________________________

National Suicide Prevention
Hotline:
1-800-273-TALK (8255)
Crisis Text Line: 741741

Veterans Crisis Text Line:
838255

____________________________
____________________________
____________________________
____________________________
____________________________
____________________________
____________________________

Community Crisis Lines:
____________________________
4 Rivers Behavioral Health

1-800-592-3980

(Ballard, Calloway, Carlisle, Fulton, Graves, Hickman, Livingston, Marshall, McCracken)

Pennyroyal Center

____________________________

1-877-473-7766

(Caldwell, Christian, Crittenden, Hopkins, Lyon, Muhlenberg, Todd, Trigg)

River Valley

1-800-433-7291

____________________________

(Daviess, Hancock, Henderson, McLean, Ohio, Union, Webster)

LifeSkills, Inc.

1-800-223-8913

(Allen, Barren, Butler, Edmonson, Hart, Logan, Metcalfe, Monroe, Simpson, Warren)

Communicare

1-800-641-4673

____________________________

(Breckinridge, Grayson, Hardin, Larue, Marion, Meade, Nelson, Washington)

____________________________

Seven Counties Service, Inc. 1-800-221-0446
(Bullitt, Henry, Jefferson, Oldham, Shelby, Spencer, Trimble)

NorthKey Community Care

1-877-331-3292

(Boone, Campbell, Carroll, Gallatin, Grant, Kenton, Owen, Pendleton)

____________________________

____________________________

Community Crisis Lines:
Comprehend, Inc.
1-877-852-1523
(Bracken, Fleming, Lewis, Mason, Robertson)
Pathways
1-800-562-8909
(Bath, Boyd, Carter, Elliot, Greenup, Lawrence, Menifee, Montgomery, Morgan and
Rowan)
Mountain Comprehensive Care Center
1-800-422-1060
(Floyd, Johnson, Magoffin, Martin and Pike)
KY River Community Care
1-800-262-7491
(Breathitt, Knott, Lee, Leslie, Letcher, Owsley, Perry and Wolfe)
Cumberland River Comprehensive Care 1-888-435-7761
(Bell, Clay, Harlan, Jackson, Knox, Laurel, Rockcastle and Whitley)
Adanta
1-800-633-5599
(Adair, Casey, Clinton, Cumberland, Green, McCreary, Pulaski, Russell, Taylor and
Wayne)
Bluegrass MHMR
1-800-928-8000
(Anderson, Bourbon, Boyle, Clark, Estill, Fayette, Franklin, Garrard, Harrison,
Jessamine, Lincoln, Madison, Mercer, Nicholas, Powell, Scott and Woodford)
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____________________________
____________________________
____________________________
____________________________
____________________________

____________________________

Special thank you to:

____________________________
____________________________

QPR Institute – www.qprinstitute.com
and
Kentucky Department for
Behavioral Health
502-564-4456

____________________________
____________________________
____________________________
____________________________
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WHEN DEPRESSION TURNS FATAL:
RECOGNIZING THE RISKS OF SUICIDE AMONG LAWYERS
Yvette Hourigan, Director, KYLAP

"Suicide is not a blot on anyone's name; it is a tragedy."
Kay Redfield Jamison, Night Falls Fast: Understanding Suicide
First Things First: The question you never ask:
"You're not thinking about committing suicide or harming yourself, are you?"
It's the wrong question. When this form of the question is used, you are conveying to the
distressed individual that you want or need them to answer "no." They are not invited to
be truthful. Don't ask the question this way. Read on for instructions on how to be an
effective helper to someone in crisis.
I.

INTRODUCTION
The purpose of this program is to encourage and educate those who are
suffering from anxiety and depression and who may be at risk for suicide, as well
as to educate all Kentucky Bar members. We must acknowledge the severity of
the problem here in Kentucky, and we must be willing and able to identify
warning signs among our colleagues.
Kentucky is the third most depressed state in the country. Only two states have
higher rates of depression than Kentucky: West Virginia at number two, and
Utah at number one. (Mental Health America: Ranking America's Mental Health:
An Analysis of Depression across the States). On average, people with
depression go for nearly a decade before receiving treatment. Id. It is likely that
lawyers go much longer without seeking help than the average person. Lawyers
seem to have a greater amount of shame and so we perceive that because we
help others, we must be able to help ourselves. Of course, this is a myth.

II.

THE ROLE OF STRESS IN DEPRESSION
"Stress" may be defined as anything in our environment that knocks our bodies
out of their homeostatic balance. The stress response is the physiological
adaptations that ultimately reestablish balance. Recently, scientists have been
focusing in on the connection between stress and anxiety and the role they play
in producing and maintaining depression. For a high-stress profession like
practicing law, this link is alarming and should cause great concern.
"If stress is chronic, repeated challenges may demand repeated bursts of
vigilance. At some point the vigilance becomes overgeneralized leading us to
conclude that we must always be on guard – even in the absence of stress. And
thus the realm of anxiety is entered." Dr. Robert Sapolsky, Lawyers with
Depression, The Stress Depression Connection, May 11, 2008,
www.lawyerswithdepression.com.
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See if this description sounds familiar:
Stress went on too long in my own life as a litigator. I had, indeed,
entered the realm of anxiety. For me, this anxiety felt like I had a
coffee pot brewing twenty four-seven in my stomach. I became
hypervigilant, each of the files on my desk felt like ticking timebombs about to go off. Over time, the litigation mountain became
harder to climb as the anxiety persisted over a period of years.
Dan, Lawyers with Depression
Unfortunately, if the chronic stress is (or even seems to be) insurmountable, it
gives rise to helplessness. This helplessness may be so generalized that the
person is unable to accomplish tasks they could actually master. Helplessness is
a pillar of a depressive disorder. It becomes a major issue for lawyers because
we aren't supposed to experience periods of helplessness.
Studies are showing that the presence of co-morbid anxiety disorders and major
depression is very frequent and, according to some studies, as high as 60
percent. This may shed light on why the depression rates for lawyers are so
much higher than for everyone else. We work in a chronically anxious and
stressful state. Lawyer with Depression, The Stress Depression Connection,
May 11, 2008, www.lawyerswithdepression.com.
Over time, this type of chronic anxiety causes the release of too much of the
fight-or-flight hormones, cortisol and adrenaline. Research shows clearly that
prolonged release of cortisol damages areas of the brain that have been
implicated in depression, the hippocampus (involved in learning and memory),
and the amygdala (involved in how we perceive fear). Id.
III.

MANIFESTATION OF SEVERE DEPRESSION IN LAWYERS AND ETHICAL
CONCERNS
There are very few studies of lawyer impairment and its impact on ethical
breaches, and this is so for a couple of reasons. First, much of lawyer
impairment is hidden, and the client never knows there is an impairment or that
there even is an ethical breach (i.e., the client generally has no idea whether the
lawyer is filing pleadings timely). Second, disciplinary counsels of most state
boards typically don't keep records of the relationship of mental health
impairment to ethical violations, and so it is not reported in any usable statistical
form. There are, however, some general statistics. For example, a study of
discipline cases in Ontario, Canada, revealed that nearly 50 percent of lawyers
facing serious disciplinary sanctions there have admitted to either alcohol, drug
or psychiatric impairment. Legal Profession Assistance Conference, "Addiction
and Psychiatric Impairment of Lawyers and Judges; A Search for Meaningful
Data." Discipline Digest, LSUC, October 1992 - October 1995.
The American Bar Association's former Commission on Impaired Attorneys (now
the Commission on Lawyer Assistance Programs) has suggested that as many
as 90 percent of all serious trust fund disciplinary matters involve severe mental
health issues and/or substance abuse, primarily alcoholism.
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The areas in which Kentucky and other bar associations see the highest level of
complaints are not coincidentally the three areas in which the severely depressed
or impaired attorney will have the greatest struggle. Refer to the identifying traits,
supra. Specifically: communication, competency and diligence.
Pursuant to Supreme Court Rule 3.130(1.4) Communication:
(a)
A lawyer should keep a client reasonably informed about
the status of a matter and promptly comply with reasonable
request for information.
(b)
A lawyer should explain a matter to the extent reasonably
necessary to permit the client to make informed decisions
regarding the representation.
Pursuant to Supreme Court Rule 3.130(1.1) Competence:
A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.
Comments: Thoroughness and Preparation
[5] Competent handling of a particular matter includes inquiry into
and analysis of the factual and legal elements of the problem, and
use of methods and procedures meeting the standards of
competent practitioners. It also includes adequate preparation.
The required attention and preparation are determined in part by
what is at stake; major litigation and complex transactions
ordinarily require more elaborate treatment than matters of lesser
consequence.
Maintaining Competence
[6] To maintain the requisite knowledge and skill, a lawyer should
engage in continuing study and education. If a system of peer
review has been established, the lawyer should consider making
use of it in appropriate circumstances.
And, pursuant to Supreme Court Rule 3.130 (1.3) Diligence:
A lawyer shall act with reasonable diligence and promptness in
representing a client.
Each of these requirements - communication, competency and diligence become harder and harder for the depressed attorney to complete or maintain as
the depressive illness progresses. Hence, hopelessness begins to set in. The
more difficult the circumstance, the more likely that attorney's thoughts may turn
to suicide and escape.
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IV.

SUICIDE WITHIN THE PRACTICE OF LAW
As set forth herein, risk factors for suicide include depression, anxiety, substance
abuse, divorce and stress. Lawyers experience ALL of these risk factors at a
higher rate than the general population. Lawyers are also more likely to be
perfectionists and competitive - personality traits which make a person
considering suicide less likely to seek help. Larry Berman, Executive Director,
American Association of Suicidology.
As stated by Robin Frazer Clark, Georgia Bar President, in her President's Page
of the Georgia Bar Journal, December, 2012, "[F]ailure is not an option in a highstakes profession such as ours. As a result, lawyers are three times as likely to
suffer depression as any other profession . . . ."
The natural progression of depression, when untreated, is suicide.
Lest there be any doubt, if left untreated, depression can be fatal. In an eighteen
month period, at least nine members of our Kentucky bar died by suicide.
Sadly, these were deaths that were almost completely preventable had the signs
been clear or recognized. Unfortunately, many times we, as lawyers, have
gotten so good at hiding our true feelings and repressing our actual emotions
(skills which are not only useful, but imperative if we are to be effective
advocates for our clients), that it is nearly impossible - even for our loved ones to understand or recognize the symptoms. No one is to blame. We only have an
obligation to act when we know the signs of which to be aware. That being said,
acknowledging that we, as lawyers, may be masters of repressing our true
feelings, means that we must be hyper-vigilant with our colleagues. After we
have been educated, we are responsible. There is a duty to help your
colleagues when you see the signs that may be preceding an attempted suicide.
It is better to be safe than sorry. It is better to have courage than regret.
Thoughts of suicide are not the distressed individual's problem. They are the
distressed individual's perceived solution to the real problem or problems.
Suicide has been called "a permanent solution to a temporary problem." Our
obligation is to recognize when someone is anticipating or seriously considering
this "final solution" and guide them in the direction of real solutions and help.
When the mental health issues that may lead to suicide are recognized early,
experts agree that suicide is almost entirely preventable.
It is tempting when looking at the life of anyone who has
committed suicide to read into the decision to die a vastly complex
web of reasons; and, of course, such complexity is warranted. No
one illness or event causes suicide; and certainly no one knows
all, or perhaps even most, of the motivations behind the killing of
the self. But psychopathology is almost always there, and its
deadliness is fierce. Love, success and friendship are not always
enough to counter the pain and destructiveness of severe mental
illness.
Kay Redfield Jamison, Night Falls Fast: Understanding Suicide
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V.

GENERAL POPULATION STATISTICS
Suicide is the eleventh leading cause of death among all Americans. (Anderson
& Smith, 2003), the second leading cause of death among Americans ages 2534, and the third leading cause of death among Americans ages 10 to 14 and 15
to 24 (Centers for Disease Controls, 2005). Annual death certificates in the US
suggest that over 30,000 persons commit suicide each year. (National Center for
Health Statistics, 2006).
Approximately eighty-nine persons in the United States commit suicide every day
(McIntosh, 2006). This equates to nearly four suicides each hour, or one suicide
every sixteen minutes (McIntosh, 2006).
In Kentucky, the general population facts about suicides are as follows:
A.

Kentucky loses three times as many citizens to suicide each year as to
homicide.

B.

There is an average of 5.7 suicide attempts every day in Kentucky.

C.

Kentucky's suicide death rate in 2009 was the twenty-third highest in the
nation (down from tenth in 2007).

D.

Suicide is the second leading cause of death for Kentuckians ages fifteen
to thirty-four years old.

E.

Suicide is the fourth leading cause of death for adults ages thirty-five to
forty-four years old.

F.

Our elderly have a higher suicide rate than the national average.

G.

Firearms caused 62 percent of suicide deaths in Kentucky.

H.

During 2006 in Kentucky, 2,088 suicide attempts were serious enough to
warrant admission to a hospital.

I.

Two out of three Kentuckians (64 percent) know at least one person who
has attempted or died by suicide.

J.

One out of three (33.8 percent) consider themselves to be a suicide
survivor (someone who has lost a loved one or close friend to suicide).

K.

Experts believe most suicidal people don't want to die, they just want to
end their pain. When suicidal behaviors are detected early, lives can be
saved.

Citation: www.kentuckysuicideprevention.org
In the United States, the suicide rate in the general population is 11.79 per
100,000 deaths. In Kentucky, the rate is 13.44 suicides per 100,000 deaths.
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That is, Kentucky's overall rate of suicide is 14 percent higher than the national
average.
VI.

LAWYER STATISTICS VERSUS GENERAL POPULATION
As compared to eleven deaths by suicide for each 100,000 deaths in the general
population, the national average rate for lawyers is sixty-six suicides per 100,000
deaths. Lawyers are more than six times more likely than the general population,
to commit suicide (National Institute of Mental Health). If we raise that number
by 14 percent to reflect Kentucky's higher general rate, our suicide rate is 75
deaths of lawyers by suicide per 100,000 deaths. That is far too great a loss.
In a 2015 ABA/HazeldenBettyFord national study, 11.5 percent of the attorneys
responding reported suicidal thoughts at some point during their career, 2.9
percent reported self-injurious behaviors, and 0.7 percent reported at least 1 prior
suicide attempt.
Male lawyers between the ages of 20 and 64 are more than twice as likely to die
from suicide as men of the same age in other occupations. National Institute for
Safety and Health Study.
Suicide was the third leading cause of death among lawyers insured by the
Canadian Bar Insurance Association. (It's the tenth leading cause of death in US
in general). Canadian Bar Association Study.
Unfortunately, these shockingly high suicide numbers set forth above may
inaccurately reflect the real numbers and real impact of US suicides. (Granello &
Granello, 2007; Granello & Juhnke, in press). This is because suicide data is
based on causes of death as reported on death certificates only. Given that
many suicides are likely misreported - not as suicides, but as automobile
accidents, hunting accidents, swimming accidents, or accidental alcohol or drug
overdoses - the true suicide number is most likely significantly higher. (Juhnke,
Granello & Lebron-Striker, Professional Counseling Digest, 2007).
"If they tell you that she died of sleeping pills, you must know that
she died of a wasting grief, of a slow bleeding at the soul."
Clifford Odets
Not insignificantly, the current suicide rates fail to address the number of failed
suicide attempts. Since there is no standardized method of data collection
among doctors or hospitals related to suicide attempts, there is no hard data to
reflect these numbers. However, the American Association of Suicidology (2006)
has estimated that at least 25 suicide attempts occur for each completed suicide.
(Juhnke, Grenello & Lebron-Striker, supra). Based on this number, it is
suggested that approximately 811,000 persons in the US made unsuccessful
suicide attempts in 2004. This equates to one suicide attempt every 39 seconds
(McIntosh, 2006).
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VII.

RISK FACTORS FOR SUICIDE
A.

Psychiatric Disorders
At least 90 percent of people who take their own lives have a diagnosable
and treatable psychiatric illnesses - such as major depression, bipolar
disorder, or some other depressive illness, including:

B.

1.

Schizophrenia.

2.

Alcohol or drug abuse, particularly when combined with
depression.

3.

Post-traumatic Stress Disorder, or some other anxiety disorder.

4.

Bulimia or anorexia nervosa.

5.

Personality disorders especially borderline or antisocial (and
lawyers are at a higher risk for antisocial behavior than the
general population, too).

Past History of Attempted Suicide
Between 20 and 50 percent of people who kill themselves have
previously attempted suicide. Those who have made serious suicide
attempts are at a much higher risk for actually taking their own lives.

C.

Genetic Predisposition
Family history of suicide, suicide attempts, depression or other psychiatric
illness.

D.

Neurotransmitters
A clear relationship has been demonstrated between low concentrations
of the serotonin metabolite 5-hydroxyindoleactic acid (5-HIAA) in
cerebrospinal fluid and an increased incidence of attempted and
completed suicide in psychiatric patients.

E.

Impulsivity
Impulsive individuals are more apt to act on suicidal impulses.

F.

Demographics
1.

Sex: Males are three to five times more likely to die by suicide
than females.

2.

Age: Elderly Caucasian males have the highest suicide rates.
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VIII.

WARNING SIGNS OF A SUICIDE RISK
Suicide can be prevented. While some suicides occur without any outward
warning, most people who are suicidal do give advance warnings. You may be
able to reduce the likelihood of suicide by loved ones by learning to recognize the
signs of someone at risk, taking those signs seriously, and then knowing how to
respond to them.
General Warning Signs of Suicide Include:
A.

Observable signs of serious depression:
1.

Unrelenting low mood.

2.

Pessimism.

3.

Hopelessness.

4.

Desperation.

5.

Signs of Anxiety (including panic, insomnia and agitation).

6.

Withdrawal from usual activities or loved ones.

7.

Sleep problems.

B.

Increased alcohol and/or other drug use

C.

Recent impulsiveness and taking unnecessary risks, reckless behavior

D.

Threatening suicide or expressing a strong wish to die

E.

Making a plan:

F.

1.

Giving away prized possessions.

2.

Sudden or impulsive purchase of a firearm.

3.

Obtaining other means of killing oneself such as poisons or
medications.

Unexpected rage or anger or any other dramatic mood change

Larry Berman, Executive Director, American Society of Suicidology, supra.
The emotional crisis (or crises) that usually precede suicide is often recognizable
and treatable. Although most depressed people are not suicidal, most suicidal
people are depressed. Serious depression can be manifested in obvious
sadness but often it is rather expressed as a loss of pleasure or withdrawal from
activities that had been enjoyable. One can help prevent suicide through early
recognition and treatment of depression and other psychiatric illnesses.
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IX.

OTHER INDICATORS THAT SOMEONE MAY TAKE THEIR LIFE
Most suicidal individuals give some warning of their intentions. But there may be
less obvious signs. The most effective way to prevent a friend or loved one from
taking his or her life is to recognize the factors that put people at risk for suicide.
Take warning signs seriously and know how to respond. Don't be afraid to talk
about it. There is too much at stake to avoid these early warning signs.
Know the Facts:
A.

Psychiatric Disorders
More than 90 percent of people who commit suicide are suffering from
one or more psychiatric disorders, in particular:
1.

Major depression (especially when combined with alcohol and/or
drug abuse);

2.

Bipolar disorder;

3.

Alcohol abuse and dependence;

4.

Drug abuse and dependence;

5.

Schizophrenia;

6.

Post-Traumatic Stress Disorder (PTSD);

7.

Eating disorders;

8.

Personality disorders.

Depression and the other mental disorders that may lead to suicide are in most cases - both recognizable and treatable.
The core symptoms of major depression are a "down" or depressed mood
most of the day or a loss of interest or pleasure in activities that were
previously enjoyed for at least two weeks, as well as:


Changes in sleeping patterns;



Change in appetite or weight;



Intense anxiety, agitation, restlessness or being slowed down;



Fatigue or loss of energy;



Decreased concentration, indecisiveness or poorer memory;
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B.



Feelings of hopelessness, worthlessness,
excessive or inappropriate guilt; and



Recurrent thoughts of death or suicide.

self-reproach

or

Past Suicide Attempts
Between 25 and 50 percent of people who kill themselves had previously
attempted suicide. Those who have made suicide attempts are at higher
risk for actually taking their own lives.

C.

Availability of Means
In the presence of depression and other risk factors, ready access to
guns and other weapons, medications or other methods of self-harm
increases suicide risk.

D.

Recognize the Imminent Dangers

E.

The signs that most directly warn of suicide include:

F.

G.

1.

Threatening to hurt or kill oneself;

2.

Looking for ways to kill oneself (weapons, pills or other means);

3.

Talking or writing about death, dying or suicide; and

4.

Has made plans or preparations for a potentially serious attempt.

Other warning signs include expressions or other indications of certain
intense feelings in addition to depression, in particular:
1.

Insomnia;

2.

Intense anxiety, usually exhibited as psychic pain or internal
tension, as well as panic attacks;

3.

Feeling desperate or trapped -- like there's no way out;

4.

Feeling hopeless;

5.

Feeling there's no reason or purpose to live;

6.

Rage or anger.

Certain behaviors can also serve as warning signs, particularly when they
are not characteristic of the person's normal behavior. These include:
1.

Acting reckless or engaging in risky activities;

2.

Engaging in violent or self-destructive behavior;
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H.

I.

J.

X.

3.

Increasing alcohol or drug use;

4.

Withdrawing from friends or family.

Take it Seriously
1.

Fifty to 75 percent of all suicides give some warning of their
intentions to a friend or family member.

2.

Imminent signs must be taken seriously.

Be Willing to Listen
1.

Start by telling the person you are concerned and give him/her
examples.

2.

If he/she is depressed, don't be afraid to ask whether he/she is
considering suicide or if he/she has a particular plan or method in
mind.

3.

Ask if they have a therapist and are taking medication.

4.

Do not attempt to argue someone out of suicide. Rather, let the
person know you care, that he/she is not alone, that suicidal
feelings are temporary and that depression can be treated. Avoid
the temptation to say, "You have so much to live for," or "Your
suicide will hurt your family."

Seek Professional Help
1.

Be actively involved in encouraging the person to see a physician
or mental health professional immediately.

2.

Individuals contemplating suicide often don't believe they can be
helped, so you may have to do more.

3.

Help the person find a knowledgeable mental health professional
or a reputable treatment facility, and take them to the treatment.

WHAT IS A SUICIDE CRISIS?
A “suicide crisis” is a time-limited occurrence signaling immediate danger of
suicide. This is as opposed to a "suicide risk" (discussed above), which is the
broader term that includes the above factors such as age and sex, psychiatric
diagnosis, past suicide attempts, and traits like impulsivity.
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The signs of crisis (again, immediate danger) are:
A.

Precipitating Event
A recent event that is particularly distressing such as loss of loved one or
career failure. Sometimes the individual's own behavior precipitates the
event: for example, a man's abusive behavior while drinking causes his
wife to leave him.

B.

Intense Affective State in Addition to Depression
Desperation (anguish plus urgency regarding need for relief), rage,
psychic pain or inner tension, anxiety, guilt, hopelessness, acute sense of
abandonment.

C.

XI.

Changes in Behavior
1.

Speech suggesting the individual is close to suicide. Such speech
may be indirect. Be alert to such statements as, "My family would
be better off without me." Sometimes those contemplating suicide
talk as if they are saying goodbye or going away.

2.

Actions ranging from buying a gun to suddenly putting one's
affairs in order.

3.

Deterioration in functioning at work or socially, increasing use of
alcohol, other self-destructive behavior, loss of control, or rage
explosions.

WHAT TO DO IN AN ACUTE CRISIS
A.

If a friend or loved one is threatening, talking about, or making plans for
suicide, these are signs of an acute crisis.
1.

Do not leave the person alone.

2.

Remove all alcohol from the person and/or the home.

3.

Remove from the vicinity any firearms, drugs or sharp objects that
could be used for suicide.

4.

Take the person to an emergency room or walk-in clinic at a
psychiatric hospital.

5.

If a psychiatric facility is unavailable, go to your nearest hospital or
clinic.

6.

If the above options are unavailable, call 911 or the National
Suicide Prevention Lifeline at 1-800-273-TALK (8255) or 1-800SUICIDE.
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B.

Follow-up on Treatment
Suicidal individuals are often hesitant to seek help and may need your
continuing support to pursue treatment after an initial contact.
If medication is prescribed, make sure your friend or loved one is taking it
exactly as prescribed. Be aware of possible side effects and be sure to
notify the physician if the person seems to be getting worse. Usually,
alternative medications can be prescribed.
Frequently, the first medication doesn't work.
It takes time and
persistence to find the right medication(s) and therapist for the individual
person. Encourage the individual to "keep trying."

XII.

CONCLUSION - IN A NUTSHELL:
What to do if You Notice Someone (of any age) Exhibiting Signs of Suicide Risk:
A.

Open a dialogue. Asking questions will help you to determine if the
person is in immediate danger. Always take thoughts of, or plans for,
suicide seriously.
1.

AGAIN: The question you NEVER ask:
"You're not thinking about committing suicide, are you?"
This question tells the person you want them to say "no.” It's the
wrong form.

2.

Be direct. Talk openly and matter-of-factly about suicide. Ask, "Do
you ever feel so badly that you think about suicide?” or "Do you
have a plan to commit suicide or take your life?"

3.

Be willing to listen. Allow expressions of feelings.

4.

Be non-judgmental. Don't debate whether suicide is right or
wrong, or whether feelings are good or bad. Lecturing (for
example, on the value of life) or being shocked will put distance
between you.

5.

Be available. Show interest and support.

6.

Offer hope that alternatives are available.

7.

Take action.

B.

Do not leave the person alone, if you think they might harm him or
herself, until the next steps are accomplished.

C.

Let them know you are going to do what you can to help them.
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D.

While they are with you, call the National Suicide Prevention Lifeline at
1-800-273-TALK (8255) or 1-800-SUICIDE to be connected to the
nearest available crisis center for a referral to local mental health
resources.

E.

If the person at risk is a colleague, you should similarly call the National
Suicide Prevention Lifeline at 1-800-273-TALK (8255) OR 1-800SUICIDE and also refer the colleague to KYLAP at 1-502-564-3795.
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APPENDIX A
STATE OF KENTUCKY – SUICIDE RESOURCES AND SUPPORT GROUPS

Kentucky suicide prevention group: www.kentuckysuicideprevention.org
Kentucky Suicide Prevention Group
1603 Vivian Lane
Louisville, KY 40205
TELEPHONE: (502) 931-3999
Jan Ulrich
State Suicide Prevention Coordinator
Kentucky Dept for Behavioral Health, Developmental and Intellectual Disabilities
100 Fair Oaks Lane, 4E-D
Frankfort, KY 40621
Email: jan.ulrich@ky.gov
TELEPHONE: (502) 564-4456 Ext: 4436
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APPENDIX B

SUICIDE AMONG TEENS -- Frequently Asked Questions
There is also a growing number of teens and young adults who attempt suicide. To
address these issues, here are some frequently asked questions. Many of these
questions came from young teens struggling to understand the suicide attempts of
friends, and trying to learn how they can help.
1.

What percentage of college students who kill themselves are male? Why do you
think more/ less boys than girls kill themselves?
Seventy-five to 80 percent are boys although more girls attempt suicide.
Boys are more involved than girls in all forms of aggressive and violent
behavior.

2.

I've heard that suicides are more frequent around the holidays? Is this true, and if
so, how much do they increase at that time?
Suicides are not more frequent during the holidays. It appears that the
rates are the highest in April, and the summer months, June and July.

3.

It is often said that a suicidal person goes through a period where he seeks help
from other people. Does this then mean that it could be ultimately the fault of
other people (because they don't appear concerned enough) that one decides to
kill him/herself?
Not a fair conclusion, although it could be a contributing factor in some
cases particularly with elderly, terminally ill people.

4.

What is the biggest cause of suicide among college students?
Ninety-five percent are suffering from mental illness, usually depression.
If depressed, substance abuse, anxiety, impulsivity, rage, hopelessness
and desperation increase the risk.

5.

Apart from talking to a suicidal person and encouraging him/her to go for
counseling, what else can we do to prevent this?
Going with someone to the counselor often helps. If the person won't
listen to you, you may need to talk to someone who might influence him
or her. Saving a life is more important than violating a confidence.

6.

People often get uncomfortable when one discloses something as intimate and
frightening as suicidal thoughts. What do you think can be done to reduce this
stigma, either of suicidal people, or of depressive patients? Can people actually
"change" their minds and accept someone who is suicidal?
As people recognize that suicidal behavior is the result of a medical
condition not a sign of weakness or character defect it will change.
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7.

What is the most frequent method of suicide? Is the most frequent method
different for men and women?
Fifty-two percent of all people who kill themselves do so with a firearm,
accounting for almost 17,000 deaths each year in the United States. Use
of a firearm is the number one method in those aged 35 and up.
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WARNING SIGNS OF A SUICIDE RISK
Reprinted with Permission from the Kentucky Lawyers Assistance Program.

Suicide can be prevented. While some suicides occur without any outward warning,
most people who are suicidal do give advance warnings. You may be able to reduce the
likelihood of suicide by loved ones by learning to recognize the signs of someone at risk,
taking those signs seriously, and then knowing how to respond to them.
GENERAL WARNING SIGNS OF SUICIDE INCLUDE:
1.

Observable signs of serious depression:








Unrelenting low mood
Pessimism
Hopelessness
Desperation
Signs of Anxiety (including panic, insomnia and agitation)
Withdrawal from usual activities or loved ones
Sleep problems

2.

Increased alcohol and/or other drug use.

3.

Recent impulsiveness and taking unnecessary risks, reckless behavior.

4.

Threatening suicide or expressing a strong wish to die.

5.

Making a plan:




6.

Giving away prized possessions
Sudden or impulsive purchase of a firearm
Obtaining other means of killing oneself such as poisons or medications

Unexpected rage or anger or any other dramatic mood change.

“The emotional crisis (or crises) that usually precede suicide is often recognizable and
treatable. Although most depressed people are not suicidal, most suicidal people are
depressed. Serious depression can be manifested in obvious sadness, but often it is
rather expressed as a loss of pleasure or withdrawal from activities that had been
enjoyable. One can help prevent suicide through early recognition and treatment of
depression and other psychiatric illnesses.”
Larry Berman, Executive Director, American Society of Suicidology
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WHAT TO DO IN AN ACUTE CRISIS
Reprinted with Permission from the Kentucky Lawyers Assistance Program



If a friend or loved one is threatening, talking about or making plans for suicide,
these are signs of an acute crisis.



People who talk about suicide do attempt suicide. Take them seriously. It is a
myth that people who talk about suicide won’t attempt suicide.



Do not leave the person alone.



Remove all alcohol from the person or the home.



Remove from the vicinity any firearms, drugs or sharp objects that could be used
for suicide.



Take the person to an emergency room or walk-in clinic at a psychiatric hospital.



If a psychiatric facility is unavailable, go to your nearest hospital or clinic.

If the above options are unavailable, call 911 or the National Suicide Prevention Lifeline
at 1-800-273-TALK (8255) or 1-800-SUICIDE
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EMPLOYEE ASSISTANCE PROGRAM

The Kentucky Bar Association, through the Kentucky Lawyer Assistance Program, is
excited to partner with Human Development Company in Louisville, KY to offer an
opportunity for mental health support to Kentucky’s lawyers and judges. All of the
assistance remains COMPLETELY CONFIDENTIAL, pursuant to SCR 3.990. Services
will be available in September 2017.
This new partnership will provide additional mental health support for Kentucky’s lawyers
and judges. Human Development Company will offer phone assistance after hours and
on weekends. Simply call the KYLAP office anytime, night or day, on our NEW DIRECT
PHONE NUMBER – no operators required – and after hours you will be directly
connected to Human Development Company. Our new number is (502) 226-9373. You
may also continue to call through the main switchboard at the Kentucky Bar Association
at (502) 564-3795, ext. 226. Someone will be available to you twenty-four hours a day,
seven days a week.
If you need immediate care, Human Development Company will connect you with one of
hundreds of mental health providers all across the state (and even across the country),
and you will have an appointment in your area (or in the area you choose) in as little as
twenty-four hours, but in no event no more than forty-eight hours. The provider you are
referred to will be a licensed professional. If you have insurance or would like to pay
privately, that will be accepted (according to the provider’s guidelines). If you are unable
to pay and meet the income criteria, you will receive up to four (4) clinical sessions at no
charge to you. The Kentucky Bar Association and KYLAP are providing this service to its
members free of charge, when income criteria are met. If you need additional services
and are unable to pay for those, additional assistance may be available through the
KYLAP Foundation. www.kylap.org/foundation.
At the Kentucky Bar Association and the Kentucky Lawyer Assistance Program, we
recognize that lawyers and judges are suffering from undiagnosed mental health issues,
including depression and severe and chronic stress and anxiety, at a rate far higher than
the general population. We understand that good mental health and wellness is essential
for the sustainability of our profession. We are committed to offering this service to you
to help you address mental health issues before you reach a crisis in your life and in
your career.
Look for additional information and advertising about these exciting services in upcoming
issues of the Bench & Bar, in eNews, and on the KYLAP and KBA websites.
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FEDERAL COURT UPDATE
Lori J. Alvey

I.

SIXTH CIRCUIT COURT OF APPEALS
A.

ADA
Michigan Flyer LLC v. Wayne County Airport Authority, 860 F.3d 425 (6th
Cir. 2017)
Plaintiffs, who provide public transportation services, supported two
lawsuits brought by disabled individuals against the Airport to prevent it
from moving the public transportation stop from the terminal's curbside.
After those suits settled, Plaintiffs filed suit against the Airport under 42
U.S.C. §12203(a), alleging the Airport retaliated against them for their role
in the other actions. The district court dismissed the action, holding
"individual" as used in the statute does not protect corporate entities. The
Sixth Circuit affirmed, stating "[t]he fact that a statute has a broad
remedial structure does not allow us to interpret its text in a way that
conflicts with its plain language."1

B.

Administrative Law
Maxxim Rebuild Company, LLC v. Federal Mine Safety and Health
Review Commission, 848 F.3d 737 (6th Cir. 2017)
Maxxim Rebuild Company operates a shop in Sidney, Kentucky, that
makes and repairs mining equipment.
Although the shop is not
connected to an active coal mine, the Mine Safety and Health
Administration inspector visited it in 2013 and issued three citations.
Maxxim challenged the Administration's authority to issue the citations,
and an administrative law judge ruled the shop was "a coal or other
mine." The Federal Mine Safety and Health Review Commission affirmed
the ALJ's decision, and Maxxim petitioned the Sixth Circuit Court for
review. The Court reversed, holding the definition of "coal or other mine"
refers to locations, equipment, etc., located in, above, beneath, or
appurtenant to an active mine. The Maxxim facility is not a mine subject
to the Federal Mine Safety and Health Review Administration's
jurisdiction.

C.

Bankruptcy
1.

In re Zenga, 562 B.R. 341 (6th Cir. 2017).
The Zengas filed a motion to dismiss the involuntary petitions filed
against them by Creditor, arguing 11 U.S.C. §303(b)(1) required a
minimum of three petitioning creditors to institute an involuntary

1

Id. at 430.
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bankruptcy against them because they each had twelve or more
creditors. Creditor argued the Zengas were estopped from
asserting they had more than eleven creditors because they listed
ten creditors in a post-judgment interrogatory. The bankruptcy
court denied Zengas' motion to dismiss the petitions and entered
orders for relief against them. The Zengas obtained stays of the
orders pending appeal. The Sixth Circuit Bankruptcy Appellate
Panel reversed the bankruptcy court's decision, vacated the
orders for relief, and remanded for further proceedings. It held the
bankruptcy court's use of estoppel was erroneous because the
creditor failed to establish the elements of either judicial or
equitable estoppel. The B.A.P. first held the creditor threshold
requirement in §303(b)(1) is not jurisdictional. It then held that
judicial estoppel does not apply in this case because no court
previously made a decision in reliance on the Zengas' prior false
oaths. The bankruptcy court erred as a matter of law in applying
equitable estoppel because the creditor failed to show he suffered
a detriment due to his reliance on the Zengas' statements
regarding the number of creditors.
2.

Meoli v. Huntington National Bank, 848 F.3d 716 (6th Cir. 2017).
The trustee sought to recover allegedly fraudulent transfers of
funds from Teleservices to Huntington National Bank. The Bank
lent money to and maintained deposits of Cyberco, which created
Teleservices to perpetuate a Ponzi scheme. The bankruptcy court
held the trustee could recover direct loan repayments
Teleservices sent to the bank to pay down Cyberco's debt; indirect
loan repayments Teleservices sent to Cyberco's deposit account
at the bank used to repay Cyberco's debt to the bank; and excess
deposits, which Teleservices sent to Cyberco's deposit account,
which it later withdrew or the government seized. The district court
affirmed the bankruptcy court, and the bank appealed. It argued it
was not a transferee of the excess deposits, and it received the
loan repayments in good faith. The trustee cross-appealed,
arguing the bankruptcy court's calculation of pre-judgment interest
was unreasonably low. The Sixth Circuit held that because
Cyberco would withdraw money from its deposit account, it
retained dominion and control over the deposits despite the bank's
security deposit in them. The bank only gained dominion and
control over the money it received toward satisfaction of Cyberco's
debt, making it a transferee of the direct and indirect loan
repayments. The bank failed to prove it continued to receive
transfers from Teleservices in good faith after April 30, 2004
because its investigator discovered evidence of Cyberco's fraud
on that date and failed to share that information with the bank's
manager who oversaw the Cyberco account. The trustee may
recover the direct loan repayments because they were all received
after April 30, 2004, and all indirect loan repayments that were
made after April 30, 2004. The district court must determine on
remand whether the bank gained knowledge of the voidability of
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any indirect loan repayment transfers prior to that date. The Sixth
Circuit upheld the bankruptcy court's award of pre-judgment
interest at the statutory rate rather than the market interest rate.
3.

In re Brown, 851 F.3d 619 (6th Cir. 2017).
Debtor filed a voluntary petition for Chapter 7 bankruptcy. Her
initial petition stated she intended to surrender her Michigan
residence, valued at $170,000 and subject to $219,000 in secured
mortgage claims, to the bankruptcy estate. She did not claim any
exemptions for the value of her redemption rights under Michigan
law. The trustee sought the bankruptcy court's permission to sell
the house for $160,000 and distribute the money to Debtor's
creditors. Debtor objected and sought to amend her initial
disclosures to claim exemptions in the amount of $11,475 under
§522(d)(1) and $11,675 under §522(d)(5). The bankruptcy court
denied her request and allowed the trustee to sell the home. The
district court affirmed, and Debtor appealed to the Sixth Circuit. As
an initial matter, the Court joined the Third and Tenth Circuits to
hold that parties alleging statutory mootness under 11 U.S.C.
§363(m) must prove that the reviewing court is unable to grant
effective relief without affecting the validity of the sale. The trustee
bears the burden of showing the case is actually moot. It held the
trustee failed to show mootness under §363(m) in this case. The
Court affirmed the bankruptcy court's decision on the merits.
"Section 522 will not support an exemption on the basis of statelaw redemption rights in a piece of property if the proceeds from
the sale of that property are insufficient to satisfy the prior
obligations owed to the secured creditors."2

4.

In re Pace, 2017 WL 2644630 (6th Cir. Jun. 20, 2017).
The Court held that 11 U.S.C. §522(f)(2)(C) does not prohibit
avoidance of a judicial lien that arises as a result of a mortgage
foreclosure deficiency judgment.

D.

Civil Procedure
1.

Greene v. Frost Brown Todd, LLC, 856 F.3d 438 (6th Cir. 2017).
The Sixth Circuit entered an order denying Plaintiff's motion
pursuant to Sixth Circuit Rule 45(c) requesting the Court
reconsider the clerk's orders denying him electronic filing
privileges. Plaintiff sought leave to file electronically, citing an
overseas address and frequent travel. While the Court noted
Plaintiff has shown past ability to navigate CM/ECF, it required
him per local rule to make all filings in paper. He may register on
PACER as a public, interested person to receive docket activity

2

Id. at 625.
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notices and monitor case progress in real time. Judge Griffin
issued an opinion concurring in the result only. He stated it is time
to amend local rule 25(b)(2)(A), which requires all pro se filers to
file in paper format, noting that the Eleventh Circuit is the only
other federal circuit court that categorically bars pro se litigants
from filing electronically.
2.

Brott v. U.S., 858 F.3d 425 (6th Cir. 2017).
A group of Michigan landowners filed suit in district court alleging
compensation over $10,000 for the federal government's taking of
their land for use as a public recreational trail. The district court
dismissed the complaint for lack of subject matter jurisdiction and
failure to state a claim. The Sixth Circuit affirmed, holding the
Court of Federal Claims has exclusive jurisdiction over Plaintiffs'
claims under the Tucker Act3 and the Little Tucker Act.4 The
district court did not err in holding the Acts do not violate the
separation of powers doctrine, which "does not prohibit Congress
from denying the landowners the ability to bring their claims in an
Article III forum."5 In addition, "Congress' denial of a jury trial for
money damages claims against the United States is not a violation
of the Seventh Amendment"6 because the right to trial by jury does
not apply in actions against the federal government. "Suits against
the United States for money damages are not suits at common
law."7

3.

Doe v. University of Kentucky, 860 F.3d 365 (6th Cir. 2017).
A complaint was filed against Doe claiming he had engaged in
nonconsensual sexual activity with a female student at the
University of Kentucky. After two disciplinary hearings were
overturned by the University's Appeals Board for due process
violations and other errors, Doe filed suit in federal district court
seeking to enjoin the University from holding a third hearing. He
also asserted due process and equal protection claims. The
district court granted the University's motion requesting the court
to abstain from providing injunctive relief under Younger8 and to
dismiss the damages claim against defendant Simpson based on
qualified immunity. The Sixth Circuit affirmed the district court's

3

28 U.S.C. §1491.

4

28 U.S.C. §1346.

5

Id. at 436.

6

Id.

7

Id.

8

Younger v. Harris, 401 U.S. 37, 44 (1971).
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decision to abstain from hearing the case. It reversed the court's
holding regarding Simpson's entitlement to qualified immunity,
noting "[t]he concerns that support determining qualified immunity
at the earliest stage of litigation are not present here."9 Once the
University's hearings are completed, Doe may continue with the
federal claims and the district court may decide the issue of
qualified immunity at that time.
E.

Civil Rights
1.

Cole v. City of Memphis, 839 F.3d 530 (6th Cir. 2016).
Cole, a Memphis police officer, was arrested at 3:30 a.m. after
leaving a club on Beale Street, and charged with disorderly
conduct, resisting arrest, and vandalism. The charges were
ultimately dropped, but Cole filed a class-action lawsuit, alleging
the City's practice of using police to sweep Beale Street and the
adjoining sidewalks of all pedestrians in the early morning hours
violated his fundamental right to intrastate travel. He also brought
individual §1983 claims for unlawful arrest and excessive force. A
jury found for Cole on his individual claims, finding the City had a
custom or practice of sweeping Beale Street without consideration
to whether conditions in the area posed a threat to public safety,
this practice was the cause of Cole's arrest, and there was no
existing immediate threat to public safety the night of his arrest.
The jury awarded him $35,000 in compensatory damages.
Thereafter, the district court granted Plaintiffs' motion for classwide declaratory and injunctive relief and permanently enjoined
the City from implementing the sweep. The City appealed, and
the Sixth Circuit affirmed. It held that while the district court
incorrectly applied a strict scrutiny standard to the City's practice,
the error was harmless because the evidence at trial showed the
practice does not pass either strict or intermediate scrutiny. It also
held that ascertainability is not an additional requirement for class
certification under Rule 23(b)(2) in suits seeking only injunctive
and declaratory relief.

2.

Dodds v. U.S. Department of Education, 845 F.3d 217 (6th Cir.
2016)
A board of education and its superintendent appealed a
preliminary injunction ordering the school district to treat an
eleven-year-old transgender girl as a female and allow her to use
the girls' restroom. The Sixth Circuit balanced four factors in
reaching its decision to deny the motion to stay the injunction: 1)
the movant's likelihood of success on appeal; 2) whether
irreparable injury to the movant will result in absence of a stay; 3)
prospective harm to others if the stay is granted; and 4) the
public's interest in granting a stay. The Court stated it was not

9

Id. at 372.
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convinced the school district made its required showing of a
likelihood of success on appeal or that its allegations of harm rise
to the level of irreparable harm. In addition, the record showed
that the student, who is a special needs student, would suffer
irreparable harm if prohibited from using the girls' restroom. In
addition, it found public interest weighed against issuing a stay of
the injunction, given that the injunction protects the student's
constitutional and civil rights.
3.

Brown v. Battle Creek Police Department, 844 F.3d 556 (6th Cir.
2016).
Plaintiffs filed suit against individual police officers and the City of
Battle Creek for unlawfully seizing their property in violation of the
Fourth Amendment after police officers killed their two pit bulls
while executing a search warrant in their home. The Sixth Circuit
held the district court did not err in granting the officer’s motion for
summary judgment on their qualified immunity claim because
Plaintiffs failed to show there was a genuine issue of material fact
regarding the reasonableness of the seizure. In a matter of first
impression, the Court held that the killing of a dog constitutes a
seizure under the Fourth Amendment because dogs are personal
property, and the unreasonable seizure of such property is a
violation of the Fourth Amendment. It also outlined the following
standard:
"[A] police officer's use of deadly force against a
dog while executing a warrant to search a home for
illegal drug activity is reasonable under the Fourth
Amendment when, given the totality of the
circumstances and viewed from the perspective of
an objectively reasonable officer, the dog poses an
imminent threat to the officer's safety."10
The officers' use of force in this case was reasonable given that
they presented evidence the dogs lunged at them during entry and
blocked access to other portions of the home that needed to be
swept for safety reasons. The Sixth Circuit also upheld the district
court's grant of summary judgment to the City on Plaintiffs' claim
under Monell v. Department of Social Services of City of New
York.11

4.

Gillis v. Miller, 845 F.3d 677 (6th Cir. 2017).
Plaintiffs, a group of former correctional officers, appealed the
district court's grant of summary judgment to their former employer

10

Id. at 568.

11

436 U.S. 658 (1978).

1-358

on their First Amendment retaliation claims. They argued they
were terminated because they posted a memorandum at work
notifying their fellow officers of the right to union representation
during an investigation of drug trafficking at the jail. The district
court held Plaintiffs' memorandum was not protected speech
because it did not touch on a matter of public concern, and even if
it had, the jail's interests in its investigation outweighed Plaintiffs'
speech interests. The Sixth Circuit affirmed in part. It agreed that
Plaintiffs' claims fail under the balancing test in Pickering v. Board
of Ed. of Tp. High School Dist. 205, Will County, Illinois,12 and did
not reach a conclusion regarding whether the memorandum
touched on matters of public concern. It held public employers do
not need to show actual disruption of the public agency in all
cases to prevail under the Pickering balancing test. When an
employer does not offer such evidence, courts must assess
"whether the employee could reasonably predict that the
employee speech would cause disruption... in light of 'the manner,
time and place' the speech was uttered, as well as 'the context in
which the dispute arose.'"13 The Court held that jail officials could
reasonably expect the memorandum to disrupt law enforcement
interests at the jail, noting it discouraged officers' cooperation with
the investigation and encouraged them to ignore confidentiality
orders from their supervisors.
5.

Nelson v. City of Madison Heights, 845 F.3d 695 (6th Cir. 2017).
A city police officer appealed the district court's order denying his
motion for summary judgment against Nelson's §1983 claims
against him for her daughter's death. Facing arrest on drug
charges, Nelson's daughter volunteered to work with the officer to
set up her drug dealer. The officer ended up divulging the
woman's identity to the dealer's associate. The dealer thereafter
had Nelson's daughter murdered. Nelson alleged the officer was
responsible for her daughter's death under the "state created
danger" theory of liability. The Sixth Circuit affirmed. The officer's
"act of disclosing Hilliard's identity to the very individual the state
was supposed to protect that identity from placed Hilliard in
special danger by increasing the likelihood that the private actor
would deprive her of her liberty interest in personal security."14
The district court properly dismissed the officer's motion for
summary judgment as it pertained to Nelson's state created
danger claims.

12

391 U.S. 563 (1968).

13

Id. at 687, internal citations omitted.

14

Id. at 702.
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6.

Sanders v. Jones, 845 F.3d 721 (6th Cir. 2017).
Sanders filed suit under §1983 against Jones, a city police officer,
for malicious prosecution in violation of the Fourth Amendment.
She alleged he prepared a misleading police report and gave false
grand jury testimony identifying her as the person who sold drugs
to a confidential informant. The district court denied Jones' motion
for summary judgment, holding he was not entitled to either
absolute or qualified immunity. The Sixth Circuit reversed, holding
that the absolute immunity provided for false grand jury testimony
in Rehberg v. Paulk15 precludes Sanders' malicious prosecution
claim because she could not rebut the indictment's presumption of
probable cause without using Jones' grand jury testimony.

7.

King v. Harwood, 852 F.3d 568 (6th Cir. 2017).
King was indicted in 2007 for the murder of her boyfriend. In 2008,
she entered an Alford plea and accepted a plea agreement
sentencing her to ten years in prison for manslaughter. King
maintained her innocence throughout the investigation and plea
proceedings. In 2012, a serial killer confessed on tape that he
had murdered the victim. After the tape was forwarded to the
Kentucky Innocence Project, King filed a motion for a new trial.
The trial court denied the motion because King had pleaded guilty.
The Kentucky Court of Appeals reversed based on evidence of
actual innocence, vacated King's Alford plea and remanded for
jury trial on the indicted offenses. In 2014, the trial court dismissed
the charges against King. She thereafter filed suit against
Defendants for malicious prosecution under §1983 and Kentucky
tort law. The district court granted Defendants' motion to dismiss,
holding the one-year statute of limitations for malicious
prosecution claims had expired. In addition, King failed to
establish a genuine issue of material fact that Defendants were
not entitled to qualified immunity. The Sixth Circuit reversed,
holding King's malicious prosecution claims are not time-barred
under Heck v. Humphrey.16 The one-year statute of limitations did
not begin to run until King's indictment was dismissed on October
9, 2014. She filed her complaint on October 1, 2015. King
presented evidence creating a genuine issue of material fact
regarding whether there was probable cause to support her
prosecution despite her Alford plea. She also presented evidence
creating a genuine issue of material fact regarding whether
Defendant knowingly or recklessly set her prosecution in motion
despite absence of probable cause to support a murder
conviction. The Court held King may base her malicious
prosecution claim on actions taken by Defendant prior to and

15

566 U.S. 356 (2012).

16

512 U.S. 477, 484 (1994).
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independent of his grand jury testimony without triggering the
absolute immunity established in Rehberg v. Paulk.17 "[W]here (1)
a law enforcement officer, in the course of setting a prosecution in
motion, either knowingly or recklessly makes false statements
(such as in affidavits or investigative reports) or falsifies or
fabricates evidence; (2) the false statements and evidence,
together with any concomitant misleading omissions, are material
to the ultimate prosecution of the plaintiff; and (3) the false
statements, evidence, and omissions do not consist solely of
grand-jury testimony or preparation for that testimony … the
presumption that the grand-jury indictment is evidence of probable
cause is rebuttable and not conclusive."18
8.

Estate of Hill by Hill v. Miracle, 853 F.3d 306 (6th Cir. 2017).
The Sixth Circuit held a deputy sheriff did not use excessive force
when he used a taser on a combative, disoriented diabetic man
suffering from hypoglycemia so that paramedics could stabilize his
condition. It reversed the district court's judgment denying
qualified and governmental immunity to the sheriff and remanded
with instructions to dismiss the complaint with prejudice. The
Court outlined a test to use in the context of a medical emergency
to determine if an officer's actions are objectively reasonable when
the person he is dealing with has not committed a crime, is not
resisting arrest, and is not directly threatening the officer. Courts
must ask "1) was the person experiencing a medical emergency
that rendered him incapable of making a rational decision under
circumstances that posed an immediate threat of serious harm to
himself or others? 2) Was some degree of force reasonably
necessary to ameliorate the immediate threat? 3) Was the force
used
more
than
reasonably
necessary
under
the
circumstances…?"19 If the answer to the first two questions is
yes, and the third is no, the officer is entitled to qualified immunity.

9.

Ermold v. Davis, 855 F.3d 715 (6th Cir. 2017).
After being denied a marriage license by Rowan County clerk Kim
Davis, Plaintiffs David Ermold and David Moore brought a
damages only 42 U.S.C. §1983 action against Davis in her
individual and official capacities. The district court sua sponte
dismissed the action after the Sixth Circuit ordered it to vacate a
preliminary injunction in a separate action.20 While that action was

17

See note 15, supra.

18

King at 587-88.

19

Id. at 314.

20

See Miller v. Davis, 667 F. App’x 537, 538 (6 Cir. 2016) (mem.).

th
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pending, the Kentucky governor signed an executive order that
revised the state marriage license form to remove the county
clerk's name and authority from the form. This change was
codified by Senate Bill 216, which took effect in July 2016. The
district court in the instant case dismissed the action as moot,
concluding there was no longer a case or controversy because
marriage licenses continued to be issued without incident. The
Sixth Circuit reversed, holding SB 216 did not moot Plaintiffs' case
because the action "is not a general challenge to Davis's policy,
but rather seeks damages for a particularized harm allegedly
suffered by a specific set of plaintiffs."21 The Supreme Court has
held that damages claims are not rendered moot when a related
injunctive relief claim becomes moot. It remanded the action to
the district court for further proceedings.
F.

Class Actions
1.

Mason v. Lockwood, Andrews and Newman, P.C., 842 F.3d 383
(6th Cir. 2016).
The Sixth Circuit affirmed the district court's order remanding
Plaintiffs' state-law professional negligence proposed class action
back to Michigan state court under the local controversy exception
to the Class Action Fairness Act. Plaintiffs' claims arose out of the
water crisis in Flint, Michigan. The Court found that more than
two-thirds of the proposed class consisted of Michigan residents,
and Defendants submitted no evidence to rebut the presumption
that the putative class members were Michigan citizens. In
addition, Plaintiff's allegations that Defendant LAN, P.C., a
Michigan corporation, was responsible for quality control and that
Defendants' engineering work was conducted through LAN, P.C.,
was sufficient to establish its conduct formed a significant basis of
Plaintiffs' professional negligence claim.

2.

Whitlock v. FSL Management, LLC, 843 F.3d 1084 (6th Cir. 2016).
Plaintiffs filed suit in 2010 alleging establishments in Fourth Street
Live, an entertainment district in Louisville managed by
Defendants, violated the Kentucky Wage and Hour Act with their
policies regarding off-the-clock and mandatory tip-pooling.
Defendants removed the action to federal court, and Plaintiffs
amended the action to seek relief as a class. The district court
granted class certification in 2012, finding Plaintiffs met the
requirements in Rule 23(a) and fell within one of the subcategories
in Rule 23(b). The parties reached an agreement to settle and
filed a joint status report with the district court in March 2015.
Thereafter, Defendants became aware of McCann v. Sullivan

21

Id. at 718.
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University Systems, Inc.,22 which held KRS 337.385 will not
support class action claims. They filed a motion with the district
court to stay approval of the settlement agreement in light of the
case. The district court denied the motion and granted preliminary
approval of the settlement. Defendants then filed a motion under
Rule 23(c)(1)(C) to decertify the class. The district court denied
the motion, stating it was bound to maintain class certification and
enforce the settlement agreement regardless of Rule 23 and
McCann because the settlement agreement was a binding
contract under Kentucky law. The Sixth Circuit affirmed, holding
"a post-settlement change in the law does not alter the binding
nature of the parties' settlement agreement, nor does it violate
Rule 23. . . or the Rules Enabling Act."23
3.

Davenport v. Lockwood, Andrews & Newnam, Inc., 854 F.3d 905
(6th Cir. 2017).
The only issue on appeal in this case was the meaning of "other
class actions" under the local controversy exception in the Class
Action Fairness Act of 2005.24 Plaintiffs, who claimed they were
injured by exposure to lead in the Flint public water system, filed
the action in Michigan state court. Defendants removed the action
to district court based under CAFA. Plaintiffs moved to remand
based on the local controversy exception. The district court held
Plaintiffs met the requirements for the local controversy exception
and remanded the action to Michigan state court. Defendants
appealed and the Sixth Circuit reversed, holding the local
controversy exception does not apply in this case. The exception
applies "only if no other similar class action was brought against
any of the defendants in the instant action during the three years
preceding the filing" of the case at issue.25 Noting that five prior
class actions were brought against defendants alleging similar
facts, the Court held CAFA's "clear and unambiguous" language
controls and the federal court retained jurisdiction in this case.
The Court noted that its previous decision in Mason, supra, did not
address the requirements in §1332(d)(4)(A)(ii) at all because it
was the first class action filed in the Flint water crisis. "Mason, by
the language of the exception, belonged in state court. This case,
by the same language, does not."26

22

McCann v. Sullivan Univ. Sys., 2014-CA-000392-ME, 2015 Ky. App. Unpub. LEXIS 862 (Ky.
App. Feb. 27, 2015).
23

Id. at 1089.

24

28 U.S.C. §1332(d).

25

See 28 U.S.C. §1332(d)(4)(A)(ii).

26

Id. at 911.
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G.

Clemency
Foley v. White, 835 F.3d 561 (6th Cir. 2016)
Appellant was convicted of murder and sentenced to death. After
exhausting his appeals, he filed a motion under 18 U.S.C. §3599(a)(2)
and (f) for the district court to appoint counsel and grant funds to retain
experts in neuropsychology, ballistics and crime scene reconstruction in
anticipation of state clemency proceedings. The district court granted the
motion to appoint counsel but denied the motion for expert funds, holding
they were not reasonably necessary. The Sixth Circuit affirmed the
district court's decision, holding the court did not abuse its discretion in
denying Appellant's request. The district court found that Appellant did
not have a history of multiple head injuries, childhood developmental
issues, and is not of extremely low intelligence. In addition, the record
contained ballistics testimony for the Kentucky governor to review.

H.

Communications
Luis v. Zang, 833 F.3d 619 (6th Cir. 2016)
Plaintiff, a Florida resident, began an online relationship with a woman in
Ohio. Her husband secretly installed a program called WebWatcher on
her computer to monitor her actions online. The program intercepted the
email, instant messages, and other communications sent between her
and Plaintiff. Plaintiff filed suit against the husband and Awareness
Technologies, Inc., the program's manufacturer, alleging violations of the
federal Wiretap Act, the Ohio Wiretap Act, and Ohio common law. The
district court granted Awareness Technologies' motion to dismiss for
failure to state a claim under Rule 12(b)(6), and Plaintiff appealed to the
Sixth Circuit. The Sixth Circuit reversed, holding Plaintiff sufficiently
alleged facts supporting a cause of action against Awareness for illegal
interception of an electronic communication under 18 U.S.C. §2511. The
Court held that "in order for an 'intercept' to occur for purposes of the
Wiretap Act, the electronic communication at issue must be acquired
contemporaneously with the transmission of that communication."27
Plaintiff alleged in his complaint that the WebWatcher program acquired
his communications as they were being written and sent, and that those
communications were immediately and instantaneously forwarded to
Awareness Technologies servers. The district court erred in attributing
liability for the intercepted communications solely to the WebWatcher
user rather than the computer program itself, which "automatically
acquires and transmits communications to servers that Awareness owns
and maintains."28 Plaintiff also alleged sufficient facts to support his claim
that Awareness Technologies is manufacturing, marketing, selling, and
operating a wiretapping device in violation of 18 U.S.C. §2512(1)(b). The

27

Id. at 629.

28

Id. at 633.
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Court held that a defendant who allegedly violates §2512(1)(b) is subject
to private suit under §2520 "only when that defendant also plays an active
role in the use of the relevant device to intercept, disclose, or intentionally
use a plaintiff's electronic communications."29 The Sixth Circuit also held
the district court erred in dismissing Plaintiff's state law claims. It
remanded the case to the district court for further proceedings consistent
with its opinion.
I.

Constitutional Law
1.

Winter v. Wolnitzek, 834 F.3d 681 (6th Cir. 2016).
A sitting Kentucky judge and two judicial candidates filed suit in
federal court alleging provisions in Canon 5 of the Kentucky Code
of Judicial Conduct regarding judicial campaign speech violate
their First Amendment rights. The provisions at issue prohibited
judicial candidates from 1) campaigning as a member of a political
organization; 2) making speeches for or against a political
organization or candidate; 3) making contributions to a political
organization or candidate; 4) publicly endorsing or opposing a
candidate for public office; 5) acting as a leader or holding any
office in a political organization; 6) making false statements during
a campaign; 7) making misleading statements during a campaign;
and 8) making promises or commitments on issues likely to come
before the candidate in court. The Sixth Circuit upheld the district
court's judgment, holding that 1) the campaigning clause is
unconstitutionally broad and vague; 2) the speeches clause is
facially invalid; 3) the endorsements clause is constitutional
because it addresses the state's compelling interest "in keeping its
judges above the partisan fray of trading political favors;"30 4) the
acting as a leader clause is constitutional on its face and asapplied to Plaintiff Blau; 5) the false statements clause is
constitutional on its face; and 6) the misleading statements clause
is facially invalid. The Sixth Circuit reversed the district court's
judgment regarding 1) the contributions clause, which the Court
held is constitutional because it serves the state's compelling
interest in "preventing the appearance that judicial candidates are
no different from other elected officials when it comes to quid pro
quo politics;"31 and 2) the false statements clause, which the Court
held is unconstitutional as applied to Plaintiff Jones. The Sixth
Circuit vacated the district court's judgment regarding the commits
clause and remanded for further consideration of the clause's
meaning and validity.

29

Id. at 637.

30

Id. at 691.

31

Id. at 691.
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2.

In re Morning Song Bird Food Litigation, 831 F.3d 765 (6th Cir.
2016).
In 2012, the federal government charged Scotts Miracle-Gro
Company with one misdemeanor count of pesticide misuse under
7 U.S.C. §136j(a)(2)(G), alleging Scotts sold wild bird food treated
with unapproved pesticides. Scotts pleaded guilty and admitted
the facts in the information under a Rule 11(c)(1)(C) plea
agreement. Plaintiffs thereafter filed a civil class action against
Scotts in California federal court, alleging violations of RICO and
various state laws. They requested copies of the presentence
report in the criminal case and the government's objections to it,
claiming they had a First Amendment and common law right of
access to the information. The district court denied the request,
and the Sixth Circuit affirmed. The Sixth Circuit held "the close
relationship between the PSR and objections, their basic
similarities in function, and the similar negative ramifications of
disclosing them warrant extending the PSR's presumption of
confidentiality to the objections"32 and treating them as
confidential. Plaintiffs also failed to meet their burden to show
they have a special need for the information contained in the
objections, as that information is publicly available in the
sentencing hearing transcript and from other sources.

3.

Tyler v. Hillsdale County Sheriff's Department, 837 F.3d 678 (6th
Cir. 2016).
Tyler was involuntarily committed thirty years ago after a divorce
but has experienced no further mental health issues. Because of
the commitment, he is ineligible to possess a firearm under 18
U.S.C. §922(g)(4). He filed suit in federal court seeking a
declaratory judgment that the statute is unconstitutional as applied
to him. The district court dismissed the suit for failure to state a
claim. In District of Columbia v. Heller,33 the U.S. Supreme Court
held the Second Amendment protects the fundamental right of law
abiding, responsible citizens to own firearms but stated the right is
not unlimited and the prohibitions against possession by felons
and the mentally ill are presumptively lawful. The Sixth Circuit
reversed, holding Tyler's complaint stated a valid claim under the
Second Amendment. "We do not take Heller's 'presumptively
lawful' dictum to foreclose §922(g)(4) from constitutional
scrutiny."34 It agreed with the district court that the historical
evidence cited in Heller does not support the proposition that
persons once committed due to mental illness are forever

32

Id. at 776.

33

554 U.S. 570 (2008).

34

Id. at 686-87.
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ineligible to regain the right to possess firearms. Applying
intermediate scrutiny, the Sixth Circuit held the government failed
to carry its burden to establish a reasonable fit between the goals
of reducing crime and preventing suicide and the statute's
permanent ban on firearm possession by everyone who has been
committed to a mental institution. Noting the number of separate
opinions by the Sixth Circuit judges sitting en banc in this case,
the Court's lead opinion remanded to the district court for the
application of intermediate scrutiny to determine the statute's
constitutionality as applied to Tyler. It noted that the government
may justify the statute by offering additional evidence to explain
the necessity of the statute's permanent ban or with evidence
showing it is constitutional as applied to Tyler because he would
be a risk to himself or others if allowed to own a firearm.
4.

In re Ohio Execution Protocol, 2017 WL 2784503 (6th Cir. Jun. 28,
2017).
Death row prisoners brought an action claiming Ohio's execution
protocol will cause them to suffer severe pain in violation of the
Eighth Amendment. The district court granted their request for a
preliminary injunction. The Sixth Circuit reversed and vacated the
preliminary injunction, holding the prisoners failed to demonstrate
a likelihood of success on the merits. The Court noted the threedrug combination at issue in this case is the same as that upheld
by the U.S. Supreme Court in Glossip v. Gross.35 The district court
applied an incorrect legal standard when evaluating prisoners'
claims, asking "whether Ohio's procedure presents a 'substantial
risk of serious harm.'"36 However, "to challenge successfully a
State's chosen method of execution, the plaintiffs must 'establish
that the method presents a risk that is sure or very likely to cause'
serious pain and 'needless suffering[.]'"37 The district court also
failed to list its reasons for adopting "the conclusions of the
plaintiffs' experts wholesale."38 The district court also erred in its
analysis of Glossip's second prong, "which requires the plaintiffs to
prove than an alternative method of execution is 'available,'
'feasible,' and can be 'readily implemented[.]'"39 Ohio no longer
has access to the drugs necessary for the prisoners' proposed
one-drug, barbiturate-only alternative method of execution. The
district court also erred in holding Ohio is judicially estopped from
returning to a three-drug execution protocol.

35

135 S.Ct. 2726 (2015).

36

Id. at *3.

37

Id. (emphasis in original) (internal citations omitted).
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Id.

39

Id. at *6.
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J.

Contracts
Puckett v. Lexington-Fayette Urban County Government, 833 F.3d 590
(6th Cir. 2016)
Plaintiffs were retired public employees who filed suit under 42 U.S.C.
§1983, alleging their contract with the state of Kentucky entitled them to
an annual adjustment to their base pension benefit based on the specific
cost of living adjustment (COLA) formula that existed at the time they
retired. In 2013, at the LFUCG's request, the Kentucky General Assembly
amended the Police and Firefighters' Retirement Fund Act to reduce the
annual COLA amount paid to fund members. The district court dismissed
the action, holding that because Plaintiffs had no contractual right to an
unchangeable COLA formula, they had not stated a claim under the
contracts, due process, or takings clauses in the federal or state
constitutions. The Sixth Circuit affirmed. It noted that the issue in this
case was an issue of first impression. Applying de novo review, it held
Plaintiffs failed to "plead facts demonstrating the existence of a
contractual relationship establishing a vested contract right."40 "There is
no provision in the Act that gives retirees an immutable lifetime
entitlement to COLA increases in their public pensions under pre-2013
terms…"41 In addition, the district court did not err in dismissing Plaintiffs'
procedural due process claim because their complaint failed "to allege
any reason why the legislature's emergency designation was improper, or
how that designation denied them any sort of 'process' they were due."42
The complaint also failed to state a plausible substantive due process
claim. Plaintiffs' takings clause claim also failed because they have no
property right in a particular COLA.

K.

Criminal Law
1.

U.S. v. Calvetti, 836 F.3d 654 (6th Cir. 2016).
Police arrested Calvetti after finding cocaine in her minivan during
a traffic stop. Officers advised her of her rights, and she signed a
Miranda form indicating she understood her rights but did not want
to answer questions. The officers continued questioning her
anyway and obtained her permission to use her Michigan
residence to stage a controlled delivery. Calvetti then signed a
consent form to search her home, where police found drug
packing materials. Following her indictment for drug charges,
Calvetti moved to suppress her statements to police and the fruits
of the search of her home on the basis police violated her Miranda
rights. The district court held she waived her right to remain silent

40

Id. at 600.

41

Id. at 601.

42

Id. at 607.
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by answering the officers' questions after receiving Miranda
warnings. A jury convicted Calvetti, and she appealed to the Sixth
Circuit. The Court held the district court erred in finding Calvetti
waived her right to remain silent by responding to the officers'
improper questioning. However, because the prosecution did not
use any of her statements against her at trial, her Fifth
Amendment rights were not violated. In addition, her signing of
the consent form for the search of her home after invoking her
right to remain silent did not violate the Fifth Amendment because
the consent to search was not in itself testimonial or communicative in nature. The violation of Calvetti's Fifth Amendment right
to remain silent provided no basis for suppressing the evidence
found in her home arising from her consent to search.
2.

U.S. v. Pryor, 842 F.3d 441 (6th Cir. 2016).
Pryor was convicted of conspiracy to distribute 100 grams or more
of heroin. On appeal, he argued the district court violated his right
to self-representation. Each time the magistrate judge attempted
to inform Pryor of his right, he responded with a question of his
own and refused to clearly assert the right to self-representation to
the court. In addition, the magistrate judge warned Pryor that his
failure to respond to the court's questions would result in the
appointment of an attorney to represent him. The Sixth Circuit
held that Pryor's "refusal to provide a straight answer to the thricerepeated question of whether he wished to be represented by
counsel or by himself was a rejection of further inquiry into his
waiver of counsel and justified the magistrate judge's conclusion
of the colloquy."43 After waiving his right to self-representation,
Pryor "bore the light burden of showing that his behavior had
changed and he would proceed with the Faretta inquiry"44 before
later reinvoking his right during proceedings. Because he failed to
do so, the Sixth Circuit held his right to self-representation
remained waived. The Court also held the district court did not err
in admitting voice-identification testimony by police officers during
trial, and there was sufficient evidence to enhance Pryor's
sentence for possession of a firearm in furtherance of a drug
crime.

3.

U.S. v. Abernathy, 843 F.3d 243 (6th Cir. 2016).
Abernathy entered a conditional guilty plea to two counts of
possession with intent to distribute a controlled substance,
possession of a firearm in furtherance of a drug crime, and
possession of a firearm by a convicted felon. He reserved the right
to appeal the district court's denial of his motion to suppress
evidence police officers acquired from searching his home.

43

Id. at 449.

44

Id. at 451.
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Abernathy argued the search warrant was overbroad because the
affidavit only showed evidence he possessed marijuana, but the
warrant was issued to find evidence of drug trafficking. The
information in the affidavit was based on items retrieved from the
trash bin outside of Abernathy's home. The Sixth Circuit held the
warrant was not overbroad. As long as the affidavit showed a fair
probability that marijuana would be found in his home, the warrant
was justified. Abernathy also argued the warrant was not
supported by probable cause because the marijuana roaches and
T2-laced plastic bags found in his trash were insufficient to create
a fair probability drugs would be found in his home. The Sixth
Circuit agreed. While trash pull evidence combined with other
evidence of a resident's involvement with drug crimes can
establish probable cause, the trash pull evidence in this case,
standing alone, did not. There was no way of knowing for sure the
items pulled from the trash actually came from Abernathy's home
or if they were in his home recently. The Court also held the
government could not take advantage of the good faith exception
to the exclusionary rule because the district court previously
determined that part of the affidavit underlying the warrant violated
Franks v. Delaware.45
4.

U.S. v. Cross, 846 F.3d 188 (6th Cir. 2017).
Cross was sentenced to sixty months in prison followed by fortyeight months of supervised release for a drug offense. After his
supervised release began in August 2010, he committed two
state-law offenses, violating the supervised release terms. The
district court learned of the drug possession offense first, revoking
the supervised release in April 2013 and ordering Cross to serve
eight months in prison followed by another twenty-four months of
supervised release. Cross was released from prison and resumed
supervised release in December 2013. The court learned of the
second theft offense in 2015 after Cross pleaded guilty to the
charge in state court and had already completed fifteen months of
supervised release. It revoked supervised release and sentenced
Cross to one day of post-revocation incarceration and another
sixty months of supervised release. Cross appealed, arguing the
district court did not have jurisdiction to revoke supervised release
based on his theft charge. The Sixth Circuit affirmed, holding the
district court's authority to revoke a defendant's supervised
release continues until that supervised release terminates or
expires. By June 2015, when the district court learned of the theft
charge, Cross' supervised release term had neither terminated nor
expired.

45

438 U.S. 154 (1978).
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5.

U.S. v. White, 846 F.3d 170 (6th Cir. 2017).
As a travel agent, White regularly booked military-rate airfare for
clients who were not military members. When the airlines began
asking her for proof of her clients' military status, she made fake
military identification cards using client information and sent them
to the airlines. White was eventually charged and convicted of
mail fraud and aggravated identify theft and sentenced to ninetyfour months in prison. The Sixth Circuit affirmed her convictions.
"White was properly convicted pursuant to 18 U.S.C. §1028A
because when she manufactured and submitted to the airlines the
fraudulent military identification cards, she 'used,' without lawful
authority a means of identification of another person during and in
relation to the wire-fraud felony of which she was convicted."46

6.

U.S. v. Gooch, 850 F.3d 285 (6th Cir. 2017).
Gooch challenged his conviction and sentence for conspiracy to
obstruct commerce by means of robbery, obstructing commerce
by means of robbery, armed bank robbery, and carrying a firearm
during the commission of a crime of violence. The Sixth Circuit
affirmed Gooch's conviction and sentence. The Court joined the
Second, Seventh, Ninth, Eleventh, Eighth, and Third Circuits in
holding Hobbs Act robbery constitutes a crime of violence under
18 U.S.C. §924(c). The Court held the Hobbs Act is a divisible
statute setting out different crimes of robbery and extortion. The
jury instructions in the instant case referred to robbery as the term
is defined in 18 U.S.C. §1951(b)(1), which requires a finding of
actual or threatened force, violence, for fear of immediate or future
injury.

7.

U.S. v. Lively, 852 F.3d 549 (6th Cir. 2017).
Lively appealed his conviction for violating 18 U.S.C. §2251(a),
which criminalizes sexually exploiting a minor for the purpose of
producing a visual depiction of the exploitation if the visual
depiction was produced or transmitted using materials that have a
nexus to interstate or foreign commerce. The Sixth Circuit affirmed
his conviction. In an issue of first impression, the Sixth Circuit
held that under §2251(a), an individual produces child
pornography when he copies visual depictions of the act onto a
hard drive that has a nexus to foreign or interstate commerce.
However, the third party's actions in producing child pornography
by copying the images of Lively and his victim onto a hard drive
did not render Lively guilty under the statute. The government
failed to establish that he abused the boy for the purposes of
producing the images saved on the hard drive. Two sets of visual
depictions were produced in this case: those captured using a

46

Id. at 177-78.

1-371

digital camera and saved on its memory card, and those
transferred to the third party's hard drive without Lively's
knowledge. The Court found Lively did not abuse the boy for the
purpose of producing the hard drive images. However, the
government still satisfied §2251(a)'s interstate commerce
requirement because it introduced evidence that the camera's
memory card was made in China. The Court held it did not matter
that the government did not introduce the memory card for the
purpose of satisfying the statute's interstate commerce
requirement. "When reviewing the district court's denial of a
judgment of acquittal, our task is to 'consider all of the evidence
submitted by the trial court,' even evidence that 'was admitted
erroneously.'"47 The district court did not issue a limiting instruction
when it admitted the memory card into evidence.
8.

U.S. v. Andrews, 857 F.3d 734 (6th Cir. 2017).
In issues of first impression, the Court addressed two questions:
1) what a district court must do to indicate it is accepting a
defendant's guilty plea; and 2) what standard the Sixth Circuit
must use to review the district court's determination regarding
whether it accepted a plea. The Court held de novo review was
appropriate in this case because there were no factual disputes
regarding what occurred during the proceedings in the underlying
action. The only issue was "whether the district court's words and
actions constitute[d] its acceptance of Andrews's guilty plea."48
The Court declined to list a set of specific steps district courts
must take to accept a guilty plea. Instead, it held "when a district
court, while on the record, explicitly defers any acceptance of a
plea until a later point in time, the plea has not been accepted for
the purposes of [F. Rule of Crim. P.] Rule 11(d)."49 In the instant
case, the district court did not accept Andrews' plea because it
stated on the record that it would have to refer the matter to the
probation department for a PSI before accepting the plea. The
Sixth Circuit reversed the district court's decision and remanded
with instructions that Andrews must be allowed to withdraw his
guilty plea pursuant to Rule 11(d)(1).

9.

U.S. v. Riley, 858 F.3d 1012 (6th Cir. 2017).
The Court held that under Skinner,50 the government did not
violate Riley's Fourth Amendment rights when it tracked his cell

47

Id. at 564; McDaniel v. Brown, 558 U.S. 120, 131 (2010) (emphasis added) (quoting Lockhart v.
Nelson, 488 U.S. 33, 41 (1988).
48

Id. at 739.

49

Id. at 741.
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U.S. v. Skinner, 690 F.3d 772, 781 (6 Cir. 2012).
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phone's real-time GPS coordinates for approximately seven hours
to determine his location prior to his arrest. The government used
the information to determine he was staying at a Memphis hotel,
but only determined his actual room number by speaking with the
hotel's desk clerk. As such, the government's use of his cell phone
coordinates "provided no greater insight into Riley's whereabouts
than what Riley exposed to public view as he traveled 'along
public thoroughfares[.]'"51 Riley had no reasonable expectation of
privacy against the tracking, and the district court did not err in
denying his motion to suppress evidence found during his arrest.
L.

Elections
Libertarian Party of Ky. v. Grimes, 835 F.3d 570 (6th Cir. 2016)
Appellants filed suit in federal court arguing that Kentucky's three-tiered
ballot access system violates the First and Fourteenth Amendment rights
to freedom of political association and equal protection by categorizing
the Libertarian and Constitution Parties as political groups rather than
political parties. Under Kentucky law, political groups must petition to list
their candidates on ballots for local and state election while political
parties and organizations have blanket ballot access for all of their
nominated candidates. Kentucky defines a political association as a
political party if it received at least twenty percent of the total vote cast in
the last presidential election, as a political organization if it received at
least two percent of the vote, and as a political group if it fails to qualify as
a party or organization. The district court held Kentucky's ballot access
system is constitutional, and the Sixth Circuit affirmed. Under the
Anderson-Burdick52 analysis, the Court held the ballot access system's
burden on Appellants was not severe because it did not constitute
exclusion or virtual exclusion from the ballot. Rather it imposed a morethan-minimal burden. However, Kentucky has an important interest in
"ensuring that candidates demonstrate a 'significant modicum of support'
before gaining access to the ballot."53 "Kentucky's legitimate interests in
regulating elections are sufficiently strong to justify its chosen means of
achieving them, even if less restrictive means might be available."54

M.

51

Employment Law

Id. at 1013.

52

Anderson v. Celebrezze, 460 U.S. 780, 788-89 (1983); Burdick v. Takushi, 504 U.S. 428, 434
(1992).
53

Id. at 578.
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Id. at 577.
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1.

Schleicher v. Preferred Solutions, Inc., 831 F.3d 746 (6th
2016).

Cir.

Plaintiff and a female co-worker were each employed in the same
position by Preferred Solutions, Inc. Plaintiff negotiated a new
compensation model under which he received 20 percent of the
profit pool as compensation, while his co-worker chose to receive
$100,000 in base salary plus 10 percent of the profit pool, which
she deemed less risky. From 2009-2013, Plaintiff made over
$600,000 more than his co-worker. Following his problems at
work, Preferred changed Plaintiff's compensation plan to match
that of his female co-worker. The company later terminated him.
Plaintiff filed suit under the Equal Pay Act, alleging Preferred
violated the statute by paying him more than his co-worker for
three years before lowering his compensation to match hers. The
district court granted Preferred's motion for summary judgment,
holding Preferred established that sex was not a factor in the pay
differential between Plaintiff and his co-worker. The Sixth Circuit
affirmed. It also noted that an employer violates the EPA when it
lowers an employee's wages only if it does so in order to remedy
an underlying EPA violation, which was not present in this case.
2.

Marshall v. The Rawlings Company, LLC, 854 F.3d 368 (6th Cir.
2017).
The Rawlings Company first demoted then terminated Marshall
after she took FMLA leave for mental health problems. She filed
suit alleging FMLA interference and retaliation under 29 U.S.C.
§2615, ADA retaliation in violation of 42 U.S.C. §12112, and a
state law tort claim. The district court granted Rawlings' motion for
summary judgment and dismissed all of Marshall's claims. On
appeal, the Sixth Circuit held the district court erred in granting
summary judgment for Rawlings on the FMLA retaliation claim. It
also held the cat's paw theory of liability, in which an employer is
held liable for the actions of a supervisor who is not charged with
making the ultimate employment decision, applies to FMLA
discrimination claims. The theory also applies in situations
involving more than one layer of supervision between the plaintiff
and the ultimate decisionmaker. "Plaintiffs alleging FMLA
retaliation based on a cat's paw theory of liability must satisfy the
requirements of the McDonnell Douglas framework and prove that
the decisionmaker was the cat's paw of a biased subordinate."55 In
addition, a supervisor's "independent investigation defeats a cat's
paw claim only when the investigation 'determin[es] that the
adverse action was, apart from the supervisor's recommendation,
entirely justified.'"56 In the instant case, the material facts

55

Id. at 379-80.
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Id. at 380, quoting Staub v. Proctor Hosp., 562 U.S. 411, 421 (2011).
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regarding the reasons why Rawlings terminated Marshall were
disputed, and "a reasonable jury could find a causal connection
between [her] use of FMLA leave and the subsequent adverse
actions."57 There were also genuine issues of material fact
regarding whether Rawlings' reasons for terminating Marshall
were pretext and whether Marshall's supervisors influenced the
employer's decision. The district court also erred in dismissing
Marshall's ADA discrimination claim. It did not err in dismissing her
FMLA interference claim because Marshall failed to show
Rawlings did not provide FMLA leave or reinstatement after leave.
The Sixth Circuit also affirmed the district court's dismissal of
Marshall's state tort claim.
3.

Mayhew v. Town of Smyrna, Tennessee, 856 F.3d 456 (6th Cir.
2017).
Plaintiff alleged the town of Smyrna and its city manager violated
his First Amendment rights by terminating his employment in
retaliation for his reporting of federal and state regulatory
requirement violations at the town's wastewater treatment plant
and concerns regarding the town's hiring practices. The district
court granted Defendants' motion for summary judgment, and
Plaintiff appealed to the Sixth Circuit. As a preliminary matter, the
Court held the Supreme Court's decision in Lane v. Franks58 did
not abrogate the holding in Connick v. Myers59 and subsequent
circuit case law that states the question of whether a public
employee's speech is protected under the First Amendment is a
question of law, not one of fact and law. The district court did not
err in concluding the issue of whether Plaintiff engaged in
protected speech was a question of law. The Sixth Circuit affirmed
the district court's holding that Plaintiff did not engage in protected
speech when he reported the violations at the treatment plant
because his job responsibility was "to oversee the plant's watersampling regime and report any issues regarding that regime."60
However, the district court erred in granting summary judgment on
Plaintiff's claims regarding the city's hiring & promotion practices.
Defendants were on notice of Plaintiff's First Amendment claim
regarding the city's hiring practices within the meaning of Rule 8.
The district court erred in holding Plaintiff's complaints did not
constitute speech about a public concern. The Sixth Circuit
affirmed in part, reversed in part, and remanded the matter to the
district court for further proceedings.

57

Id.
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134 S.Ct. 2369 (2014).
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461 U.S. 138 (1983).

60

Id. at 466.
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4.

Monroe v. FTS USA, LLC, 860 F.3d 389 (6th Cir. 2017).
Plaintiffs brought a collective Fair Labor Standards Act claim
against FTS and its parent company, alleging FTS used a
company-wide time-shaving policy requiring its employees to
underreport their overtime hours. After the Sixth Circuit affirmed
the initial decision in the case, the U.S. Supreme Court granted
FTS's cert petition and issued a grant, vacate, and remand order
in light of its intervening decision in Tyson Foods, Inc. v.
Bouaphakeo.61 On remand, the Sixth Circuit held Tyson does not
require a different result and affirmed the district court's
certification of the class as a collective action and its finding that
sufficient evidence supported the jury's finding against FTS. It
held Tyson "approved the use of representative evidence in a
FLSA case…. and explicitly declined to set broad rules limiting the
types of evidence permissible in FLSA collective actions."62 The
Sixth Circuit held the district court erred in calculating damages
against FTS and remanded for a recalculation of damages
consistent with its opinion.

N.

ERISA
1.

Okuno v. Reliance Standard Life Ins. Co., 836 F.3d 600 (6th Cir.
2016).
Reliance denied Okuno's petition for long-term disability benefits
on the basis her depression and anxiety contributed to her
disabling conditions. After exhausting administrative appeals,
Okuno brought suit under 29 U.S.C. §1132(a)(1)(B). The district
court found for Reliance on cross motions for judgment on the
administrative record, and Okuno appealed. The Sixth Circuit
reversed and remanded. It adopted the Fifth Circuit's "but-for
inquiry" to the Mental and Nervous Disorders Limitation, holding
"an application is not appropriately denied on the basis that a
mental or nervous disorder 'contributes to' a disabling condition;
rather, the effect of an applicant's physical ailments must be
considered separately to satisfy the requirement that review be
reasoned and deliberate."63 Reliance's failure to consult with a
mental health expert, in light of the fact it denied her benefits
because her disability included a psychiatric component,
"indicates a lack of deliberate and reasoned decision-making."64
Reliance also did not consult with Okuno's treating physicians, the
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136 S.Ct. 1036 (2016).
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Id. at 401.
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Id. at 609.
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Id. at 612.
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only doctors who physically examined her. The Sixth Circuit
remanded the case for an examination of whether Okuno's
physical disabilities apart from any mental component disable her
from performing the material duties of any occupation as specified
by the Plan's definition of "total disability" after the initial twelve
months of benefits payments.
2.

Soehnlen v. Fleet Owners Insurance Fund, 844 F.3d 576 (6th Cir.
2016).
Plaintiffs filed suit against Fleet Owners Insurance Fund, a multiemployer welfare benefit and group health plan, alleging that the
plan maintains per-participant and per-beneficiary pecuniary caps
for annual and lifetime benefits in violation of the ACA and ERISA.
They sought monetary and injunctive relief under 29 U.S.C.
§1132(a)(1)(B). The district court dismissed the action for failure
to state a claim and for lack of standing, and Plaintiffs appealed.
The Sixth Circuit affirmed. Plaintiffs failed to satisfy the injury-infact requirement for Article III standing because they failed to
show what concrete harm they suffered due to Fleet's violation of
their rights under ERISA. Plaintiffs also brought a claim under 29
U.S.C. §1149 alleging defendants made false statements and
false representations of fact, knowing the representations were
false, in connection with the plan's marketing and sale.
Interpreting §1149 for the first time, the Sixth Circuit affirmed the
district court's dismissal for failure to state a claim for which relief
can be granted. Plaintiffs failed to identify specific statements from
specific trustees at specific times that constituted the false
promises and assurances upon which they claim to have relied.

3.

Hitchcock v. Cumberland University 403(b) DC Plan, 851 F.3d 552
(6th Cir. 2017).
In 2009, Cumberland University adopted a 5 percent matching
contribution for its employee 403(b) deferred compensation plan
under which it would match an employee's contribution to the plan
up to 5 percent of his/her salary. In 2014, the University changed
the plan to replace the 5 percent match with a discretionary match
where the University would determine the amount of the matching
contribution annually.
It also made the change retroactive
effective January 1, 2013. It thereafter announced the matching
contributions for 2013-14 and 2014-15 would be 0 percent.
Plaintiffs filed a class action alleging wrongful denial of benefits in
violation of 29 U.S.C. §1132(a)(1)(B), an anti-cutback violation in
violation of §1054(g), failure to provide notice in violation of
§1132(a)(3), and breach of fiduciary duty in violation of §1104.
The district court dismissed counts 1, 2, and 4 for failure to
exhaust administrative claim procedures and count 3 for failure to
state a claim upon which relief could be granted. Plaintiffs
appealed the dismissal of counts 2, 3, and 4. The Sixth Circuit
held the district court erred in holding Plaintiffs must exhaust
1-377

administrative remedies before filing suit on counts 2 and 4. "[I]n
an ERISA case, when the plaintiff's suit is directed to the legality
of the plan, not to a mere interpretation of it, exhaustion of the
plan's administrative remedies would be futile."65 The district court
in this case erred in viewing counts 2 and 4 as claims for wrongful
denial of benefits. The Court held "(1) there is no exhaustion
requirement for ERISA claims alleging statutory, rather than planbased, violations,"66 and counts 2 and 4 asserted statutory
violations that were not subject to the exhaustion requirement.
The district court also erred in dismissing count 3 for failure to
state a claim. Plaintiffs opposed the motion to dismiss count 3 by
arguing they could not properly present an argument due to the
University's failure to provide discovery. The district court should
have either allowed Plaintiffs an opportunity to formally request
the necessary documents or given them an opportunity to amend
their complaint. The Court instructed the district court on remand
to determine whether count 3 is a statutory ERISA claim that is not
subject to the administrative exhaustion requirement.
4.

Saumer v. Cliffs Natural Resources, Inc., 853 F.3d 855 (6th Cir.
2017).
Plaintiffs in this case were Cliffs employees who participated in the
company's 401(k) plan and its employee stock ownership plan
(ESOP), which invested only in Cliffs stock. After the company's
stock bottomed out between 2011 and 2015, Plaintiffs filed a class
action claiming the plan fiduciaries acted imprudently in retaining
Cliffs stock as an investment option. The district court granted
defendants' motion to dismiss, and the Sixth Circuit affirmed.
Under Fifth Third Bancorp v. Dudenhoeffer,67 ESOP fiduciaries are
subject to the duty of prudence that applies to ERISA fiduciaries
generally except they do not have to diversify the fund's assets.
They may also prudently rely on market prices when deciding to
offer company stock in absence of special circumstances. The
Court held "even if the special-circumstances exception
encompasses more than market inefficiency, it doesn't include a
fiduciary's failure to independently verify the accuracy of the
market's pricing."68 Plaintiffs failed to show "a causal link between
the failure to investigate and the harm suffered by the plan."69 The
Sixth Circuit also rejected Plaintiffs' claim for breach of duty of
prudence based on inside information. Their complaint failed to
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show a prudent fiduciary could not have concluded that stopping
purchases of Cliff's stock or publicly disclosing negative
information would do more harm than good.
O.

Evidence
U.S. v. Underwood, 859 F.3d 386 (6th Cir. 2017)
The Sixth Circuit affirmed Underwood's convictions under 18 U.S.C.
§§2241(c) and 2423(a) for the sexual assault of his step-granddaughter.
It rejected his argument that the district court erred in allowing his wife,
his daughter, and a sexual assault nurse to testify at trial. His wife's
testimony was allowed under the exception to the confidential marital
communications privilege for communications concerning allegations of
child abuse. The district court did not abuse its discretion in allowing his
daughter to testify that Underwood abused her in 1992. Under Rule
414(a), in cases where a defendant is accused of child molestation, "the
court may admit evidence that the defendant committed any other child
molestation. The evidence may be considered on any matter to which it
is relevant."70 In addition, "if the charged conduct and the prior Rule 414
conduct are 'sufficiently similar,' the prejudicial effect of such evidence is
outweighed by its probative value."71 Underwood failed to object to the
sexual assault nurse's testimony at trial, and the Sixth Circuit held the
district court did not commit plain error in admitting it because the nurse's
evaluation of the victim was undertaken for the purpose of medical
diagnosis.72

P.

Fair Credit Reporting Act
Smith v. LexisNexis Screening Solutions, Inc., 837 F.3d 604 (6th Cir.
2016)
LexisNexis provided criminal history checks for employment applicants at
Great Lakes Wine and Spirits. Plaintiff David Alan Smith filed suit under
the Fair Credit Reporting Act after his employment at Great Lakes was
delayed by six weeks following a report by LexisNexis that showed a
fraud conviction for a man named David Oscar Smith. LexisNexis had
requested, but not required, the inclusion of a middle name for its report
and did not cross-reference the criminal history report with a credit report
that showed Plaintiff's middle initial is A. A jury found for Smith, and the
court awarded him $75,000 in compensatory damages and $150,000 in
punitive damages. On appeal, the Sixth Circuit affirmed in part and
reversed in part. It held that a reasonable jury could hold that LexisNexis
negligently violated the FCRA by not requiring Smith's middle name on
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the background check. However, there was no evidence that LexisNexis
willfully violated the statute, and the district court erred in awarding
punitive damages.
Q.

Fair Housing Act
Linkletter v. Western & Southern Financial Group, 851 F.3d 632 (6th Cir.
2017)
Plaintiff signed a petition supporting a Cincinnati women's shelter after
accepting employment with Defendant while the financial group was
involved in a real estate dispute with the shelter. Defendant rescinded its
employment agreement, and Plaintiff filed suit against Defendant and its
employee under 42 U.S.C. §3617. The statute states it is unlawful to
interfere with anyone on account of his/her having aided any other person
in the exercise or enjoyment of their rights under the Fair Housing Act.
Plaintiff claimed her signing of the petition encouraged the shelter
residents in their rights under §3604 involving discrimination in housing
sale or rental. The Sixth Circuit held the district court erred in granting
Defendant's Rule 12(b)(6) motion to dismiss. "Taking the facts in a light
most favorable to the non-moving party, Linkletter's petition-signing
supporting the shelter fits within the meaning of the phrase 'aided or
encouraged' and the defendants' rescission of their employment
agreement constitutes an 'interference' with that encouragement."73

R.

False Claims Act
U.S. ex rel. Prather v. Brookdale Senior Living Communities, Inc., 838
F.3d 750 (6th Cir. 2016)
Prather reviewed documentation related to Medicare claims by patients
receiving Brookdale's home-health services. Based on the documents,
she suspected that Brookdale was providing the services without
obtaining doctor certification of need and then finding doctors who would
validate the care after-the-fact. She filed suit under the False Claims
Act.74 The district court granted Brookdale's motion to dismiss, but the
Sixth Circuit reversed in part and affirmed in part. It held that 42 CFR
§424.22(a)(2) allows home health agencies to complete a physician
certification of need after the plan of care is established, but only if the
length of the delay is justified by the reasons offered by the home health
agency. In this case, Brookdale's only justification for the months-long
delay was its large backlog of Medicare claims, due in part to its
aggressive solicitation of clients for treatments that were not always
medically necessary or required to be performed by nurses who billed to
Medicare. The Court held Prather pleaded legal falsity regarding both
Brookdale's requests for anticipated payment and requests for final
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payment. In addition, a claim under 31 U.S.C. §3729(a)(1)(A) requires
proof that a representative false claim was presented to the government.
The district court correctly held that Prather's allegations failed to show
the actual submission of a specific request for anticipated payment by
Brookdale to the government. However, an exception to this requirement
applies when "a relator alleges specific personal knowledge that relates
directly to billing practices."75 Prather pleaded facts supporting application
of the exception in this case. The Sixth Circuit affirmed the district court's
dismissal of Prather's use of false records claim under 31 U.S.C.
§3729(a)(1)(B), but reversed the district court's dismissal of her claim
under §3729(a)(1)(G) that Brookdale wrongfully retained anticipated
payments to which it was not entitled due to its alleged regulatory
violations.
S.

Family Law
D.O. v. Glisson, 847 F.3d 374 (6th Cir. 2017)
The Sixth Circuit held that the federal Child Welfare Act creates a private
right of action to foster-care maintenance payments enforceable by a
foster parent under 42 U.S.C. §1983. It instructed the district court on
remand to determine whether the Kentucky Cabinet for Health and Family
Services maintains responsibility for the children at issue in this case. If
the state court discharged the children from the Cabinet's custody, the
district court must dismiss the case. If not, the district court must award
foster care maintenance payments to Plaintiff.

T.

Federal Preemption
Tennessee v. Federal Communications Commission, 832 F.3d 597 (6th
Cir. 2016)
Both Tennessee and North Carolina have state laws restricting
municipally-provided broadband service access to customers living within
the municipality's service area/corporate limits. Based on requests from
surrounding residents and businesses, broadband providers in
Chattanooga, TN and Wilson, NC wanted to expand their network and
provide service outside of the limits outlined in the state statutes. They
petitioned the FCC to preempt the state restrictions. The FCC issued an
order preempting portions of the TN and NC statutes, finding that
Congress vested the agency with authority to preempt the laws under
§706(a)-(b) of the Telecommunications Act of 1996.76 Both states filed
petition for review of the FCC's order. The North Carolina petition was
transferred to the Sixth Circuit and the cases were consolidated. The
Sixth Circuit held that under Nixon v. Missouri Municipal League,77 the
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FCC has no power to preempt Tennessee and North Carolina's laws
without a clear statement from Congress. Section 706 of the
Telecommunications Act does not contain a clear statement authorizing
the FCC's preemption of Tennessee and North Carolina law governing
the decisions of their municipal subdivisions.
U.

Freedom of Information Act
Detroit Free Press Inc. v. U.S. Department of Justice, 829 F.3d 478 (6th
Cir. 2016)
In this case, the Court overruled its 1996 decision Detroit Free Press Inc.
v. Dep't of Justice (Free Press I),78 which held that the Freedom of
Information Act79 required the release of booking photos of criminal
defendants appearing in ongoing proceedings because the defendants
have no privacy interest in the photos. Exemption 7(C) of the statute
"prevents disclosure when: (1) the information was compiled for law
enforcement purposes and (2) the disclosure 'could reasonably be
expected to constitute an unwarranted invasion of personal privacy.'"80
The Court noted that when Free Press I was decided, once booking
photos were released on television or in the newspaper, they then usually
disappeared. Today, however, booking photos are available perpetually
on the internet. "Free Press I's finding that 'no privacy rights are
implicated' by booking photos embodies an impermissibly cramped notion
of personal privacy that is out of step with the broad privacy interests
recognized by our sister circuits'. . . Individuals enjoy a non-trivial privacy
interest in their booking photos..."81

V.

Habeas Corpus
1.

In re Stansell, 828 F.3d 412 (6th Cir. 2016).
Petitioner pleaded guilty to multiple sex-related felonies in Ohio
state court which were affirmed on direct appeal. The district court
denied his federal habeas petition in 2002. In 2013, Petitioner
tried to vacate the portion of his sentence designating him as a
sexually violent predator. The trial court and state appeals court
affirmed, but the appellate court ruled the trial court had erred
during Petitioner's original sentencing when it failed to impose a
term of post-release control. The appellate court remanded to the
trial court, which imposed a five-year period of post-release
control following the end of Petitioner's prison sentence.
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Following the second judgment, Petitioner filed a petition seeking
authorization to file a second or successive habeas petition. His
petition contained the same claim for relief as his initial habeas
petition – that the court violated his due process rights when it
classified him as a violent sexual predator during the original
sentencing phase. The Court held that "[w]hen a court alters a
sentence to include post-release control, it substantially and
substantively changes the terms under which an individual is held
'in custody.' 28 U.S.C. §2254(a), (b)(1). That means it has created
a new judgment for purposes of the second or successive
assessment."82 The Court denied Petitioner's motion to file a
second or successive habeas petition as unnecessary and
transferred his motion to the district court for proceedings
consistent with its opinion.
2.

Thomas v. Meko, 828 F.3d 435 (6th Cir. 2016).
Petitioner was found guilty of murder and evidence tampering in
2004. The Kentucky Supreme Court affirmed his conviction and
sentence in 2006. He thereafter filed a state Rule 11.42 motion to
vacate the judgment on grounds of ineffective assistance of
counsel. The trial court denied the motion, the Court of Appeals
affirmed, and the Kentucky Supreme Court denied review. In
2009, Petitioner filed another motion for post-conviction relief
alleging newly discovered evidence prosecutors failed to produce
that he could have used to impeach a witness at trial. The trial
court interpreted the filing as two separate motions under Rule
11.42 and Rule 60.02. It denied the petition, holding on the Rule
11.42 motion that the prosecution's failure to deliver evidence did
not prejudice Petitioner at trial. On the Rule 60.02 motion, the
court simply held Petitioner failed to establish anything that would
justify the relief he sought. In 2011, the Court of Appeals affirmed,
holding the Rule 11.42 motion was procedurally barred by the rule
against successive motions because Petitioner was aware of the
evidence before his first PCR motion. It affirmed the Rule 60.02
decision, holding the trial court did not abuse its discretion in
denying relief. While this issue was pending, Petitioner also filed
a federal habeas application with a motion to hold the federal
matter in abeyance until conclusion of the state court proceedings.
The Kentucky Supreme Court denied review in 2013, and the
federal district court dismissed Petitioner's federal habeas claim,
holding his second state PCR motion did not toll the statute of
limitations for federal habeas claims because his motion was not
properly filed in state court. The Sixth Circuit reversed and
remanded, holding that Petitioner's Rule 60.02 motion was
properly filed for the purposes of 28 U.S.C. §2244(d)(2).
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3.

Holbrook v. Curtin, 833 F.3d 612 (6th Cir. 2016).
Petitioner was convicted of first-degree murder in 2008, and the
AEDPA's one-year statute of limitations began to run when his
conviction became final in August 2010. He filed a petition for
relief in state court in May 2011, which the trial court denied. The
Michigan Court of Appeals denied his application for leave to
appeal in November 2012, and the Michigan Supreme Court
denied his appeal of that decision in January 2013 as untimely.
Petitioner filed a federal habeas petition in March 2013. The state
moved for summary judgment, arguing the petition was time
barred because Petitioner's post-conviction motion was no longer
pending under AEDPA's tolling provision as of November 2012,
when his application for leave to appeal the trial court's order was
denied by the state court of appeals. It argued the statute of
limitations began running following that decision rather than after
the fifty-six day window in which Petitioner could have appealed
the decision to the state supreme court. The district court
dismissed the habeas petition as untimely, and Petitioner
appealed to the Sixth Circuit, which reversed. Under Gonzalez v.
Thaler,83 a judgment does not become final on direct appeal until
the time for seeking review with a state's highest court expires,
even if the petitioner does not appeal to that court. "Because
under Gonzalez, [Petitioner] would be entitled to tolling if he had
not appealed the Michigan Court of Appeals decision, it makes
little sense to deprive him of this time as a consequence of filing
an untimely appeal."84 "Reversing the district court's order in this
case promotes finality in State court review and clarity in
subsequent federal habeas actions without jeopardizing AEDPA's
additional goals of comity and federalism."85

4.

Hill v. Masters, 836 F.3d 591 (6th Cir. 2016).
Petitioner pleaded guilty to conspiracy to distribute more than 100
grams of heroin, and was sentenced in 2001 under the thenmandatory Guidelines to 300 months in prison based on a
Guidelines range of 292 to 365 months. The Fourth Circuit
affirmed his sentence in 2003. In 2014, Petitioner filed a §2241
petition for habeas corpus in the Eastern District of Kentucky,
alleging his second degree assault conviction no longer qualifies
as a crime of violence and that he is serving an erroneous career
offender sentence. The district court denied Petitioner's motion,
and he appealed to the Sixth Circuit. The appeal was held in
abeyance pending resolution of a previously filed post-judgment
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motion for reconsideration, which was denied in February 2015.
"On a successive challenge to conviction, a petitioner may test the
legality of his detention under §2241 through the §2255(e) savings
clause by showing that he is 'actually innocent.'"86 The Sixth
Circuit noted there was no published precedent on the issue in
this case, where Petitioner was challenging his sentencing
enhancement rather than his conviction. The Court outlined the
test required for a petitioner to come within the savings clause in
§2255(e):
When seeking to petition under §2241 based on a
misapplied sentence, the petitioner must show (1) a
case of statutory interpretation, (2) that is retroactive and could not have been invoked in the initial
§2255 motion, and (3) that the misapplied sentence
presents an error sufficiently grave to be deemed a
miscarriage of justice or a fundamental defect.87
The Sixth Circuit held Petitioner's challenge to the sentencing
enhancement was properly brought under §2241 because he was
sentenced under the mandatory Guidelines, is barred from filing a
successive §2255 petition, and the enhancement was based on a
prior conviction that is no longer a predicate offense based on a
retroactive change in law by the Supreme Court. It reversed the
district court's order denying Petitioner's §2241 petition and
remanded for further proceedings.
5.

Crangle v. Kelly, 838 F.3d 673 (6th Cir. 2016).
Petitioner pleaded guilty to rape in 2007, and both defense
counsel and the sentencing judge informed him he would be
subject to straight parole rather post-release control. His
conviction became final in 2008. In 2010, the state trial court
denied his petition to withdraw his guilty plea and entered a
correction to the judgment of conviction to be filed nunc pro tunc
which included five years of mandatory post-release control.
Petitioner filed a habeas petition under §2254 alleging his plea
was unconstitutionally invalid because it was not made knowingly,
willingly, and intelligently because the trial court misrepresented
his sentence. Specifically, Petitioner stated he was misinformed
that he would not be subject to post-release control, even though
such control was mandated by state statute. The district court
denied the petition as untimely, holding that his conviction became
final in December 2008 and the one-year AEDPA statute of
limitations expired in December 2009. It also held the state court's
nunc pro tunc order was not a new judgment that restarted the
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statute of limitations under §2244(d)(1)(A). While Petitioner's
appeal on this issue was pending, the Sixth Circuit decided King v.
Morgan,88 which held a new sentence is a new judgment that
resets the statute of limitations, allowing petitioners to attack both
the new judgment and the original conviction without violating the
rule against second or successive habeas petitions. In light of that
decision, the Sixth Circuit held in the instant case that the state
trial court's 2010 nunc pro tunc order was a new judgment
resetting the statute of limitations under §2244(d)(1)(A), and that
Petitioner's habeas petition was timely.
6.

Thomas v. Westbrooks, 849 F.3d 659 (6th Cir. 2017)
Petitioner, who is on death row in Tennessee, appealed the
district court's denial of his habeas petition under 28 U.S.C.
§2254. He argued the state violated his Brady rights when it
suppressed evidence that the key witness against him was paid
$750 by the FBI before trial. The Sixth Circuit reversed and
remanded with instructions to the district court to issue the writ of
habeas corpus unless the state offers Petitioner a new trial. It
stated the prosecution's failure to disclose evidence of the
payment was "particularly egregious" in light of the state's
emphasis on the witness' "high-minded reasons for testifying" and
the prosecution's failure to correct the record after the witness
denied receiving any federal reward money in exchange for her
testimony against Petitioner. The evidence at issue was
sufficiently material under Brady to warrant relief because the
testimony was vital to the state's case against Petitioner. In
addition, Petitioner had the right to impeach the witness on the
grounds of pecuniary bias in the case, which he could not do
because evidence of the FBI's payment was withheld.

7.

Thomas v. U.S., 849 F.3d 669 (6th Cir. 2017).
In a companion case to the one above, Petitioner appealed the
district court's denied of his habeas petition under 28 U.S.C.
§2255 for relief from his federal court conviction. The Sixth Circuit
affirmed the district court's denial of the motion, holding the Brady
claim failed in his federal case because the violation occurred
after the conclusion of Petitioner's federal trial. Petitioner failed to
show the witness knew she would receive the reward money prior
to testifying in the federal case or that she made a deal to testify in
lieu of being prosecuted. He also failed to show ineffective
assistance of counsel.

8.

Phillips v. White, 851 F.3d 567 (6th Cir. 2017).
Phillips was convicted of two counts of first-degree murder in
Kentucky state court. During the sentencing phase of trial, his

88

807 F.3d 154 (6th Cir. 2015).
1-386

defense counsel stated on the record "I didn't get into this as a
death penalty case. I don't know anything about death penalty
litigation."89 Defense counsel thereafter declined to make an
opening statement or present any evidence. The court entered the
jury's recommended sentence of life in prison with no possibility of
parole for twenty-five years for each count to run concurrently.
The Kentucky Supreme Court upheld the conviction and sentence
in April 2002. In October 2002, Phillips moved pro se in state
court to vacate, set aside, or correct his sentence. No action was
taken on his motion until 2006. After evidentiary hearings, the
court entered an order in June 2008 giving Phillips a month to
produce any evidence that could have been presented during
sentencing. Phillips complied with the order promptly, but the state
court never decided his claim. In November 2008, Phillips moved
pro se for habeas relief in federal district court claiming ineffective
assistance of counsel at sentencing. His motion languished until
2011, when a magistrate judge recommended dismissing the
motion with prejudice under the assumption that AEDPA
deference applied and because Phillips failed to show defense
counsel's performance prejudiced him. The district court adopted
the magistrate judge's recommendation in 2014 and dismissed the
petition. In 2016, the Sixth Circuit granted Phillips a certificate of
appealability on his claim of ineffective assistance of counsel
during sentencing. On appeal, the Court held "Phillips clearly
qualifies for the 'inordinate delay' exception to the exhaustion
rule"90 in AEDPA. Defense counsel's failure to present any
defense at sentencing, including the failure to investigate or
present mitigating evidence, was clearly deficient. Defense
counsel was also clearly deficient in failing to outline the jury's
sentencing options, and his overall nonperformance prejudiced
Phillips under the standard set forth in Cronic.91 Phillips also
demonstrated prejudice under Strickland92 because the
presentation of mitigating evidence could have resulted in a
difference sentence. The Sixth Circuit granted Phillips a
conditional writ of habeas corpus requiring Kentucky to
resentence him within ninety days or release him.
9.

Wheeler v. Simpson, 852 F.3d 509 (6th Cir. 2017).
The Sixth Circuit granted habeas relief to Wheeler based on the
state court's decision to remove a juror who could not guarantee
neutrality or impartiality when considering whether to impose the
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death penalty.93 The U.S. Supreme Court granted the warden's
cert. petition, reversed, and remanded to the Sixth Circuit for
further proceedings.94 Examining Wheeler's penalty phase claims,
the Court affirmed the district court's judgment, holding Wheeler is
not entitled to habeas relief. Defense counsel was not ineffective
for introducing evidence that Wheeler had received furloughs
during a previous incarceration. During post-conviction proceedings, the Kentucky Supreme Court found defense counsel
introduced the furlough evidence as a strategic means of showing
Wheeler had been a model prisoner. The Sixth Circuit held
Wheeler failed to show the Supreme Court's holding was contrary
to or an unreasonable application of Strickland. It also rejected
his claim that Kentucky's proportionality review violates the Eighth
Amendment and denied him due process.
W.

Health Care Law
1.

Owensboro Health, Inc. v. U.S. Department of Health and Human
Services, 832 F.3d 615 (6th Cir. 2016).
Under the Medicare Disproportionate Share Hospital (DSH)
adjustment, the government pays a hospital more for treating
Medicare patients if it serves a "significantly disproportionate
number of low-income patients."95 The Medicare adjustment is
defined by federal law uniformly for all states. Medicaid also
allows a rate adjustment for hospitals serving a disproportionate
share of low income patients, but the Medicaid statute allows each
state to define the hospitals that qualify for the adjustment in their
individual state Medicaid plans.96 Kentucky's Medicaid DSH
definition includes patients who qualify for the Kentucky Hospital
Care Program (KHCP). Under state law, patients must be
ineligible for Medicaid to qualify for KHCP coverage. In this case,
Kentucky hospitals submitted cost reports that included both
Medicaid and KHCP patient days in their Medicare DSH
adjustment calculations to the financial intermediaries that
distribute Medicare funds. The intermediaries excluded the KHCP
patients days from the hospitals' Medicare DSH adjustments.
After exhausting administrative review, the hospitals sought
judicial review of the Administrator's decision affirming the
exclusion. Both the Eastern and Western Districts of Kentucky
granted summary judgment to the government and affirmed the
Administrator's decision. The hospitals appealed to the Sixth
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Circuit, which also affirmed. Utilizing Chevron analysis, the Sixth
Circuit held the numerator of the Medicaid proxy in the Medicare
DSH provision unambiguously excludes patients who are ineligible
for Medicaid. As such, the numerator excludes KHCP patients
because those patients "are not eligible for 'medical assistance' as
that term is statutorily defined."
2.

Singleton v. Commonwealth of Kentucky, 843 F.3d 238 (6th Cir.
2016).
In 2006, Congress amended 42 U.S.C. §1396p(c)(1)(F)(i) to
tighten loopholes in the Medicaid Act that allowed individuals to
transfer assets below fair market value in order to qualify for
Medicaid. A Kentucky regulation promulgated four months later
erroneously included the federal regulation's pre-amendment
language. The error was not corrected until 2014. The branch
manager for the Kentucky Department of Medicaid Services
enforced the corrected federal statute rather than the uncorrected
state regulation until that time. Singleton filed suit against the
branch manager and the state agency, claiming a right to relief
under the state regulation. The district court denied Defendants'
motion to dismiss, and the Sixth Circuit reversed. It held that
federal law preempted the state regulation by requiring all state
plans to treat annuities in accordance with §1396p(c)(1)(F), which
eliminated any claim against the branch manager or the state
agency under federal or state law.

3.

Price v. Medicaid Director, 838 F.3d 739 (6th Cir. 2016).
In 2006, Ohio received a Medicaid waiver to provide assistedliving services to its low-income senior citizens. Ohio's countylevel passport agencies will only enroll a senior if he/she meets
the eligibility requirements, and the state does not allow
disbursement of any Medicaid funding rendered before a passport
agency approves the senior's service plan. Plaintiffs in this case
were each seniors who were required to pay for assisted living
services out of pocket while waiting for the state passport agency
to approve their service plans. They filed suit against the state
Medicaid program and the director of the Ohio Department of
Aging in federal court, claiming that under 42 U.S.C.
§1396a(a)(34), the state must retroactively cover assisted-living
services for waiver program beneficiaries for up to three months
before the beneficiary applies for coverage under the program.
The district court certified Plaintiffs' proposed class of Medicaid
beneficiaries and granted summary judgment to Plaintiffs.
Defendants appealed, and the Sixth Circuit reversed. Under 42
U.S.C. §1396n(c)(1), Ohio may spend Medicaid funds only on
assisted-living services that are provided pursuant to a written
plan of care. The state's implementing regulations state that
prospective Medicaid beneficiaries become eligible for assistedliving benefits only after a local passport agency approves their
1-389

service plan. As such, Plaintiffs were ineligible for Medicaid
assisted-living benefits before a state passport agency approved
their plans. The district court erred in holding §1396a(34) requires
Ohio to pay Plaintiffs for assisted-living services provided before
their service plans were approved.
4.

Ohio v. U.S., 849 F.3d 313 (6th Cir. 2017).
Ohio filed suit against the U.S. Department of Health and Human
Services alleging the government illegally collected money from
the state to supplement the Affordable Care Act's Transitional
Reinsurance Program. Ohio argued application of the program
violated the Tenth Amendment and principles of intergovernmental tax immunity. The district court granted the
government's motion to dismiss, holding the program applies to
both state and local government employers and private employers
and does not violate the Tenth Amendment as applied to Ohio.
The Sixth Circuit affirmed. "[The program] regulates the States
directly by requiring participation in the Program in the exact same
manner that it requires participation by private employers. This is
a classic case of congressional action that is constitutionally
permissible under the Tenth Amendment, and we therefore find
Ohio's anti-commandeering arguments unpersuasive."97 It also
held the program is a non-discriminatory tax applied evenly to
public and private group health plans, and does not violate the
intergovernmental tax immunity doctrine as applied to Ohio.

5.

Breckinridge Health, Inc. v. Price, 860 F.3d 358 (6th Cir. 2017).
Kentucky hospitals sought Medicare reimbursements for taxes
they paid on their gross revenue which are used to fund Medicaid
disproportionate share hospital (DSH) payments. The Medicare
Administrative Contractor denied full reimbursement, offsetting the
cost of the tax paid by the amount of Medicaid DSH payments the
hospitals received. The Provider Reimbursement Review Board
affirmed, finding that when the hospitals received their DSH
payments, they were actually receiving a refund of some/all of the
tax they paid. After the Administrator of the Centers for Medicare
and Medicaid Services declined to modify the Review Board's
opinion, the hospitals filed suit in district court asserting violations
of the Administrative Procedure Act. The district court upheld the
offset decision, and the Sixth Circuit affirmed, holding the HHS's
decision was not arbitrary, capricious, or manifestly contrary to the
Medicare statute. "Because the DSH payments Appellants
received derived from the fund into which Appellants' KP-tax
expenditures were placed, the net effect of the DSH payment is to
reduce, at least in part, the costs Appellants incurred in paying the
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KP-tax. Therefore, it constituted a refund notwithstanding the fact
that it was not labelled as such."98
X.

Immigration
1.

Shuti v. Lynch, 828 F.3d 440 (6th Cir. 2016).
The Supreme Court's decision in Johnson v. U.S.99 held the
Armed Career Criminal Act's residual definition of "violent
felony"100 was void for vagueness. In the instant decision, the
Sixth Circuit held that the Immigration and Nationality Act's parallel
definition of "crime of violence"101 is also unconstitutionally vague.
It first rejected the Board of Immigration Appeals' holding that the
void-for-vagueness doctrine does not apply to deportation
proceedings because they are civil in nature. The Court then
stated "both provisions combine the indeterminancy about 'how to
measure the risk posed by a crime' and 'how much risk it takes for
the crime to qualify' as a crime of violence or a violent felony... We
cannot avoid the conclusion that the INA's residual clause falls
squarely within Johnson's core holding."102 The Court granted
Petitioner's petition for review, vacated the order for removal, and
remanded the matter to the BIA for further proceedings consistent
with its opinion.

2.

Reyes v. Lynch, 835 F.3d 556 (6th Cir. 2016).
Petitioner entered the U.S. from Mexico without inspection in 1994
and became a lawful permanent resident of the U.S. in 1998.
DHS charged him with removability under 8 U.S.C.
§1227(a)(2)(A)(ii) in 2015 after he was convicted in Ohio for
soliciting in 2000, passing bad checks in 2003, and resisting arrest
in 2005. The immigration judge held that Petitioner's prior charges
for soliciting prostitution and passing bad checks were "crimes
involving moral turpitude." Petitioner appealed to the BIA, arguing
a single act of solicitation for prostitution does not constitute a
crime involving moral turpitude. The BIA adopted and affirmed the
immigration judge's decision, and Petitioner filed for review by the
Sixth Circuit. Granting Chevron deference to the BIA's
interpretation of the INA, the Court denied Petitioner's petition for
review. The Court noted the BIA treats the offense of prostitution
as a crime of moral turpitude. "Because there is no reason to treat
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the offense of solicitation of prostitution differently than the offense
of prostitution itself, [Petitioner]'s conviction for solicitation of
prostitution constitutes a CIMT."103 This was an issue of first
impression in the Sixth Circuit.
3.

Turfah v. United States Citizenship and Immigration Services, 845
F.3d 668 (6th Cir. 2017).
Turfah, a Lebanese citizen, has been a lawful permanent resident
in the U.S. since he entered the country in 1995. He traveled to
the U.S. on a visa that allowed him entry as an unmarried child
under the age of twenty-one who was "accompanying or following
to join" his father. However, Turfah arrived in the U.S. before his
father, who arrived a month later. In 2012, he applied to become
a naturalized citizen. USCIS denied his application on the basis
he was ineligible for naturalization because he entered the country
before his father was admitted, violating the requirement of his
derivative visa. The district court and Sixth Circuit affirmed. Under
8 U.S.C. §1427(a), applicants for naturalization must establish
they were lawfully admitted for permanent residence and have
resided continuously in the U.S. for at least five years thereafter.
Both 8 U.S.C. §1153(d) and 22 CFR §40.1(a)(2) state that an
accompanying relative may not precede the principal alien, which
Turfah violated by entering the U.S. before his father. As such, he
was not lawfully admitted as a lawful permanent resident even
though his father met the lawful-admission requirement and is not
eligible for naturalization.

4.

Gazeli v. Session[sic], 856 F.3d 1101 (6th Cir. 2017).
Petitioner came to the U.S. from Albania with his wife on a B-2
visitor visa in 2001. The visa expired in January 2002, but
Petitioner remained in the U.S. without authorization while seeking
an employment visa. In May 2002, his employer applied for labor
certification for Petitioner, which the DOL granted in April 2003.
The employer then filed an I-140 petition for Petitioner's work visa
in October 2003. Petitioner and his wife applied to adjust their
status from visitor to permanent resident the same day. USCIS
granted them advance parole, permitting them to leave the U.S.
and reenter at a later date. It granted Petitioner's work visa
petition in February 2005 but denied his and his wife's adjustment
applications because they had accrued more than 180 days in the
U.S. without lawful status.104 Petitioner and his wife departed
again and were paroled back into the U.S. in 2005. They filed a
second set of adjustment applications which were denied in 2006.
The DHS then served them with a notice to appear before an
immigration judge, who ordered their removal to Albania. The IJ
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rejected Petitioner's argument that he remained in lawful status
while his employer's labor certification request and work visa
petition were pending. The IJ also held she did not have
jurisdiction to review Petitioner's second set of adjustment
applications. The BIA affirmed, and Petitioner appealed to the
Sixth Circuit. The Court rejected Petitioner's argument that he
accrued only 125 days out of status, holding the pending labor
certification application did not confer lawful status. The Court held
it did not have jurisdiction to consider Petitioner's argument that
the DOL's delay in processing the certification should excuse his
failure to file within the 180 day limit because Petitioner did not
present that argument to the BIA. The Court also rejected
Petitioner's argument that the IJ had jurisdiction to review the
second adjustment applications under 8 CFR §1245.2(a)(1)(ii).
"Subsection B of the §1245.2(a)(1)(ii) permits an IJ to consider an
arriving alien's adjustment application only if the alien is returning
to pursue 'the previously filed application,' not 'a previously filed
application.'"105 Petitioner's second set of adjustment applications
were not "previously filed" because they were filed after he
returned from advance parole. As such, the USCIS had exclusive
jurisdiction to review the second set of applications. The Sixth
Circuit joined the Eleventh Circuit in holding the regulation is an
appropriate exercise of the Attorney General's authority to
implement the INA.
Y.

Intellectual Property
1.

Kelly Services, Inc. v. Creative Harbor, LLC, 846 F.3d 857 (6th Cir.
2017).
Creative Harbor, LLC appealed the district court's judgment
voiding its trademark applications seeking rights to the mark
WORKWIRE, which both it and Kelly Services, Inc. sought to use
in connection with competing employment-based software
applications. The Sixth Circuit joined the Federal and D.C. Circuits
to hold that lack of bona fide intent to use a mark in commerce as
to the goods and services listed in the application is a proper
ground on which to oppose an "intent-to use" trademark
application. On motion for summary judgment, the party opposing
the application has the initial burden to demonstrate by a
preponderance of the evidence that the applicant lacked a bona
fide intent to use the mark on the identified goods or services. If
this is satisfied, the burden shifts to the applicant to show
objective documentary evidence demonstrating bona fide intent or
provide facts to explain or outweigh the failure to provide that
evidence. Without a valid excuse, the applicant's failure to provide
documentary evidence "constitutes objective proof sufficient to
provide that the applicant lack[ed] a bona fide intention to use its

105

Id. at 1107.

1-393

mark in commerce."106 The Sixth Circuit held the evidence
provided by Creative Harbor failed to show it had a bona fide
intent to use the mark at issue in connection with every one of the
thirty-six products listed in its applications at the time they were
filed. "Once Kelly Services met its initial burden of production,
Creative Harbor was required to come forward with either
objective documentary evidence establishing its bona fide intent,
or facts supporting a sound explanation as to why such evidence
was lacking."107 However, the Court held the district court erred in
voiding Creative Harbor's applications in their entirety. It held
"when a §1(b) ITU applicant lacks bona fide intent as to some, but
not all, of the goods and services listed in [its] application, the
application should not be voided in its entirety absent fraud or
other egregious conduct.... Rather the court should determine as
to which goods and services the applicant lacked bona fide intent,
and excise the overbroad portions of the application."108 It
remanded to the district court to determine which items should be
removed from Creative Harbor's applications.
2.

Progressive Distribution Services, Inc. v. United Parcel Service,
Inc., 856 F.3d 416 (6th Cir. 2017).
Progressive registered its "OrderLink" trademark in September
2004. In November 2013, the USPTO rejected an application filed
by UPS to register its "UPS OrderLink" mark based on a likelihood
of confusion with Progressive's mark. UPS nevertheless launched
its Orderlink software in December 2013. After receiving a cease
and desist letter from Progressive in February 2014, UPS
abandoned its OrderLink mark in August 2014. Progressive filed
suit against UPS in district court in April 2014 alleging violations of
the Lanham Act, the Michigan Consumer Protection Act, and
common law. The district court granted the UPS motion for
summary judgment, holding Progressive could not establish
likelihood of confusion as a matter of law. On appeal, the Sixth
Circuit held the district court did not err in giving no deference to
the USPTO examiner's decision concerning trademark eligibility.
"[A] trademark examining attorney's opinion is not entitled to a
procedural presumption or a reasonable inference drawn in its
favor in circumstances when the USPTO fails to consider the
same evidence that is subsequently placed in front of the district
court."109 In this case, UPS presented no evidence to the examiner
regarding how the two marks were actually used in the market-
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place, meaning the examiner's analysis was incomplete. Applying
the factors outlined in Frisch110 to evaluate whether there was a
likelihood of confusion, the Sixth Circuit affirmed the district court's
decision to grant summary judgment to UPS.
Z.

Labor Law
1.

United Automobile, Aerospace and Agricultural Implement
Workers of America Local 3047 v. Hardin County, Kentucky, 842
F.3d 407 (6th 2016).
Several collective bargaining organizations challenged Hardin
County, Kentucky's right to work ordinance, claiming it was
unenforceable because it was preempted by the National Labor
Relations Act. The district court awarded summary judgment to
the unions, holding the NLRA preempts the ordinance. Its
reasoning centered on the fact the ordinance was passed by a
political subdivision of state government, and as such did not
constitute "state law." The NLRA contains an exception from
preemption for right to work protections under "state law." Hardin
County appealed, arguing that because it is a subdivision of state
government, its laws come within the exception to preemption.
The Sixth Circuit reversed in part, holding the NLRA's use of
"state" includes political subdivisions such as counties, and Hardin
County's right to work ordinance was included in the exception
from preemption. To the extent the ordinance prohibits employers
from requiring membership in a labor organization as a condition
of employment, it is not preempted or invalidated by the NLRA.
The Sixth Circuit affirmed the district court's holding that the
ordinance provisions dealing with hiring-hall agreements and
dues-checkoff requirements are preempted by the NLRA and
unenforceable.

2.

National Labor Relations Board v. Alternative Entertainment, Inc.,
858 F.3d 393 (6th Cir. 2017).
NLRB sought enforcement of its decision and order finding AEI
violated the NLRA by barring its employees from pursuing class
action litigation or collective arbitration of work related claims. It
also found AEI violated the Act by forbidding an employee from
discussing a proposed compensation change with co-workers and
terminating him for discussing the change and complaining to
management about it. The Sixth Circuit affirmed, entering an
opinion and order enforcing the NLRB decision and order.
Whether federal law permits employers to require individual
arbitration of employees' employment-related claims was an issue
of first impression in the Sixth Circuit. The Court concluded "the
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NLRA is unambiguous and that the statute itself makes clear that
the right to concerted activity is a substantive right. But if the
NLRA is ambiguous about whether the right to concerted legal
activity is a substantive right, at the very least the NLRB's
determination that the right is substantive is a permissible
construction of the NLRA entitled to Chevron deference."111
"Mandatory arbitration provisions that permit only individual
arbitration of employment-related claims are illegal pursuant to the
NLRA and unenforceable pursuant to the FAA's saving clause."112
The Sixth Circuit found substantial evidence supported the ALJ's
factual findings and conclusion that AEI terminated its employee
for engaging in protected, concerted activity. In addition, the
NLRB was entitled to summary enforcement of its order holding
AEI violated the NLRA by including a rule forbidding employees
from discussing compensation information in its employee handbook.
AA.

Prison Litigation Reform Act
Mattox v. Edelman, 851 F.3d 583 (6th Cir. 2017)
While an inmate in Michigan, Mattox complained to prison officials that he
was experiencing chest pains. He thereafter filed a series of grievances
with officials regarding his treatment following several hospitalizations.
After exhausting the third grievance, he filed a pro se complaint in federal
district court alleging deliberate indifference to his serious medical needs
in violation of §1983 and the Eighth Amendment. The district court
dismissed the action, holding Mattox failed to exhaust his first three
grievances because they did not give Defendants a fair chance to
address his claims regarding prescription medication on the merits. His
fourth and fifth grievances were ineffective because they were not
exhausted before Mattox filed his original complaint. On appeal, the Sixth
Circuit held that the PLRA and Rule 15 "permit a plaintiff to amend his
complaint to add claims that were exhausted after the commencement of
the lawsuit, provided that the plaintiff's original complaint contained at
least one fully exhausted claim."113 The Court held the district court erred
in granting summary judgment to three defendant doctors based on their
administrative exhaustion defense. It affirmed the dismissal of Mattox's
deliberate indifference claim against a physician assistant, holding Mattox
failed to plead he suffered from an objectively serious medical condition in
August 2011.
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AB.

Religious Land Use and Institutionalized Person Act
Livingston Christian Schools v. Genoa Charter Township, 858 F.3d 996
(6th Cir. 2017)
Livingston Christian Schools decided to relocate and signed a lease with
a church in Genoa Charter Township to use the church's property for their
operations. The Township denied the church's application for the special
use permit required for LCS to operate on its property. LCS filed suit
against the Township in federal district court, alleging the denial of the
special use permit violated RLUIPA.114 While the suit was pending, LCS
executed a seven-year lease for the building it owns at the school's
original location. The district court granted the Township's motion for
summary judgment, and LCS appealed to the Sixth Circuit, which
affirmed. It held the Township's actions in denying the permit did not
substantially burden LCS's religious exercise. LCS failed to present
evidence that its original location was an inadequate location for its
religious mission. The Court held as a matter of law LCS is not
substantially burdened by the absence of other suitable properties in the
Township because it still has its original location as an adequate
alternative. The Court noted that the fact that LCS currently cannot use
that property due to the seven year lease was due to its own actions. "A
burden is not substantial when the plaintiff imposes that burden upon
itself."115

AC.

Securities Law
Ohio Public Employees Retirement System v. Federal Home Loan
Mortgage Corporation, 830 F.3d 376 (6th Cir. 2016)
A state pension fund serving Ohio public employees filed a class action
suit alleging securities fraud against Freddie Mac after the value of its
shares in Freddie Mac stock plummeted in 2007. Plaintiffs argued that
Freddie Mac was aware of the risk associated with accumulating
nontraditional mortgage products. The district court granted Freddie
Mac's Rule 12(b)(6) motion to dismiss, and the Sixth Circuit granted
Plaintiffs' petition for review, limiting review to whether Plaintiffs
sufficiently alleged loss causation at the pleading stage of the case. In a
securities fraud action, "'a misstatement or omission is the 'proximate
cause' of an investment loss if the risk that caused the loss was within the
zone of risk concealed by the misrepresentations and omissions alleged
by a disappointed investor.'"116 The district court rejected Plaintiffs'
"materialization of the risk argument," under which "a plaintiff may allege
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'proximate cause on the ground that negative investor influences,' drawn
from a particular event or disclosure, 'caused the loss and were a
foreseeable materialization of the risk concealed by the fraudulent
statement'"117 on the ground that it had not yet been adopted by the Sixth
Circuit. The Court joined the D.C., Second, Third, Fourth, Seventh,
Eighth, Ninth, and Tenth Circuits in recognizing the viability of alternative
theories of loss causation, and applied materialization of the risk in the
instant case. The Sixth Circuit reversed the district court, holding Plaintiffs
sufficiently alleged loss causation to survive a Rule 12(b)(6) motion to
dismiss, and remanded the case for further proceedings consistent with
its opinion.
AD.

Sentencing
1.

U.S. v. Kruger, 838 F.3d 786 (6th Cir. 2016).
Kruger was sentenced in 2009 to 120 months' imprisonment for
drug offenses, which was sixty-eight months below the minimum
Guidelines range. The U.S. Sentencing Commission adopted
Amendment 782 in 2014, which would have reduced Kruger's
sentencing range if it had been in effect in 2009. However,
Amendment 759, adopted in 2011, prohibits the retroactive
application of Guidelines amendments to defendants whose
sentences are less than the minimum Guidelines range. The
district court denied Kruger's motion to modify his sentence
pursuant to 18 U.S.C. §3582(c)(2) and Amendment 782, holding
he was ineligible for a sentence reduction under Amendment 759.
On appeal, Kruger argued that the limitation on his right to seek
retroactive application of Amendment 782 constituted an ex post
facto violation. The Sixth Circuit affirmed the district court, stating
"Kruger, in sum, has no constitutional right to the retroactive
application of a more lenient version of the Guidelines."118

2.

U.S. v. Canelas-Amador, 837 F.3d 668 (6th Cir. 2016).
Canelas-Amador was arrested in Tennessee and charged in state
court with felony aggravated assault and related misdemeanors.
He pleaded guilty, but before the trial court could enter a judgment
or pronounce a sentence, federal immigration authorities took him
into custody and deported him back to Honduras. He was arrested
in Texas upon reentry to the U.S., pleaded guilty in federal court,
and received one year in prison. In 2015, he was arrested again
in Tennessee and again charged with illegal reentry in federal
court. He pleaded guilty once more and received fifty-seven
months' imprisonment. On appeal, he argued the district court
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erred in finding that his waiver of trial by jury and acceptance of a
guilty plea for the Tennessee state charges constituted a felony
conviction for a crime of violence, which mandates a sixteen-point
enhancement under the Guidelines. The district court held the
state court's order accepting Canelas-Amador's guilty plea was a
formal judgment of guilt and a conviction for the Guidelines'
purposes. The Sixth Circuit reversed, holding that based on the
definition of "conviction" in 8 U.S.C. §1101(a)(8)(48)(A), there was
no formal judgment of guilt on the state aggravated assault
charge. The state court never sentenced Canelas-Amador for the
crime, and the court's truncated proceedings did not constitute an
adjudication under Fed. R. Crim. P. 32(k). The district court's
error in calculating the appropriate Guidelines range constituted a
procedural error, and the Court reversed and remanded for
resentencing consistent with its opinion.
3.

U.S. v. King, 853 F.3d 267 (6th Cir. 2017).
King pleaded guilty to being a felon in possession of a firearm and
received an enhanced sentence under the Armed Career Criminal
Act. On appeal, he argued the ACCA did not apply because the
government could not show his prior offenses were committed on
different occasions. The Sixth Circuit held that when a district
court must determine whether a defendant's prior offenses were
committed on different occasions under the ACCA, it is restricted
to using only the evidentiary sources approved in Taylor v. U.S.119
and Shepard v. U.S.120 The Sixth Circuit vacated the district
court's judgment and remanded for resentencing because the
court sentenced King under the ACCA using the bills of particulars
to determine the offenses were committed on different occasions.
The times and locations cited in the bills of particulars filed in
King's case are not within the scope of information and sources
approved by Taylor and Shepherd. The government otherwise
failed to show King's offenses were committed on different
occasions.

AE.

Tax
1.

U.S. v. Detroit Medical Center, 833 F.3d 671 (6th Cir. 2016).
Detroit Medical Center is a collection of not-for-profit hospitals that
are incorporated under Michigan law. After seeking a refund
following an overpayment of taxes, DMC claimed that as a not-forprofit corporation, it should be eligible for a higher interest rate on
the refund, increasing the refund by $9.1 million. The IRS refused
to increase the refund, and DMC filed suit in federal court. The
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district court granted the government's motion for summary
judgment, holding the lower corporate interest rate on overpayments contained in 26 U.S.C. §6621(a)(1) applies to tax
refunds owed to both for-profit and not-for-profit corporations.
DMC appealed to the Sixth Circuit, which affirmed.
2.

Agility Network Services, Inc. v. U.S., 848 F.3d 790 (6th Cir. 2017)
Taxpayer Agility Network Services requested a collection due
process hearing after receiving a notice of federal tax lien. The
IRS took five months to process the request, and its agent refused
to discuss several issues with Agility at the first hearing. After an
unsatisfactory second hearing before a different agent, Agility filed
suit against the IRS for the agents' actions under 26 U.S.C.
§7433, requesting damages and a temporary restraining order
against any further tax collection efforts. The district court
dismissed the action, holding the actions in this case did not fall
within the statute's scope and the Tax Anti-Injunction Act121
prevented it from issuing the restraining order. The Sixth Circuit
affirmed. It held the challenged conduct fell outside the scope of
§7433 because it did not occur in connection with tax collection.
"[A] CDP hearing is a right bestowed upon a taxpayer, at the
taxpayer's request to provide protection from abusive or unduly
burdensome tax collection. The hearing does not help the IRS
collect on a tax debt, but in fact impedes collection, at least
temporarily, to the taxpayer's benefit."122 The district court also
properly dismissed the taxpayer's request for a TRO under the
Tax Anti-Injunction Act.

3.

Byrne v. U.S., 857 F.3d 319 (6th Cir. 2017)
In a prior action, the Sixth Circuit held taxpayers were responsible
for paying Eagle Trim, Inc.'s trust fund taxes but remanded on the
issue of whether their failure to pay was willful. The district court
held taxpayers willfully failed to pay the taxes by recklessly
disregarding the risk the taxes were not being paid. Taxpayers
appealed the entry of judgment assigning tax liability to the Sixth
Circuit. The Sixth Circuit vacated the district court's judgment and
remanded for further proceedings. In an issue of first impression,
the Court held that the determination of liability under 26 U.S.C.
§6672 in the context of the instant case was a question of ultimate
fact "because finding someone was willful requires the application
of a legal standard to underlying facts."123 It reviewed the district
court's holding that taxpayers willfully failed to pay Eagle Trim's
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trust fund taxes de novo. The issue of what constitutes reckless
disregard for the purposes of §6672 was also an issue of first
impression in the Sixth Circuit. It adopted the Second Circuit's
"reasonable cause" exception to §6672 liability. "[I]f a responsible
person can demonstrate by a preponderance of the evidence that
he reasonably believed that trust-fund taxes were being paid, he
will not be liable under §6672(a)."124 The Court affirmed the district
court's holding that taxpayers did not have actual knowledge the
taxes were not being paid. However, it erred in holding they
recklessly disregarded the risk the taxes were not being paid. "A
responsible person's knowledge of general mismanagement
concerns cannot be the sole basis for determining that he or she
knew or had reason to know that trust-fund taxes were not being
paid."125 The Court found taxpayers "took reasonable steps to
ensure the timely payment" of the taxes at issue "and reasonably
believed that the taxes were being paid."126
AF.

Torts
1.

O'Kroley v. Fastcase, Inc., 831 F.3d 352 (6th Cir. 2016).
The results of Plaintiff's search for himself on Google resulted in a
listing of his case on the Texas Advance Sheet, which
summarizes Texas judicial opinions, preceded by the words
"indecency with a child in Trial Court Cause N…" While Plaintiff
had not been involved in a case involving indecency with a child,
his case was listed immediately after such a case on the Advance
Sheet, and the Google result only showed the description for the
previous case followed by Plaintiff's case name. Clicking through
to the Advance Sheet would show the cases were not related.
Plaintiff filed a tort action against Google and other defendants for
$19.2 trillion, alleging among other things, libel, invasion of
privacy, failure to provide due process, cruel and unusual
punishment, cyber-bullying, and psychological torture. The district
court dismissed the complaint against Google based on the
Communications Decency Act, holding Google could not be held
liable for the way it displays search results. It also dismissed
Plaintiff's other claims. The Sixth Circuit affirmed. The Act protects
interactive computer service providers from claims seeking to treat
them as publishers of third party content. All of Plaintiff's claims
against Google sought to treat it as the publisher of the alleged
defamatory content on its website. "Google did not add the ellipsis
to the text. It was already in the Texas Advance Sheet's case
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preview."127 The Sixth Circuit noted that while the search result at
issue in this case remains public on Google, all top hits involving
Plaintiff are now based on the instant case, stating "Each age has
its own form of self-help."128
2.

Robbins v. New Cingular Wireless PCS, LLC, 854 F.3d 315 (6th
Cir. 2017).
Plaintiffs filed suit in state court against Defendant to prevent the
construction of a cell tower near their homes. Defendant removed
the suit to federal court based on diversity and filed a motion to
dismiss for failure to state a claim under Rule 12(b)(6). In their
response brief, Plaintiffs requested leave to amend the pleading,
but did not amend their complaint at any point or file a separate
motion to amend. The district court granted Defendant's motion to
dismiss and denied Plaintiffs' motion to amend, and Plaintiffs
appealed.
The
Sixth
Circuit
affirmed,
holding
the
Telecommunications Act of 1996 impliedly preempts Plaintiffs' tort
claims based on the tower's expected radiofrequency emissions.
Because Congress delegated the task of setting RF-emissions
levels to the FCC, it authorized the federal government and not
local governments to "strike the proper balance between
protecting the public from RF-emissions exposure and promoting
a robust telecommunications infrastructure."129 Plaintiffs' suit also
constituted an improper collateral attack on the LFUCG Planning
Commission's decision to approve the tower.

II.

U.S. SUPREME COURT CASES
A.

Appellate Procedure
Manrique v. U.S., 137 S.Ct. 1266 (2017)
The Court held that a defendant who wants to appeal an order imposing
restitution in a deferred restitution case must file a notice of appeal from
that order. If he or she does not do so and the government objects, the
defendant may not challenge the restitution order on appeal. In this case,
defendant pleaded guilty to violating 18 U.S.C. §2252(a)(4)(B) and (b)(2).
The district court sentenced him to seventy-two months in prison and a
life term of supervised release, but postponed determining the victims’
damages for restitution purposes. Defendant filed a notice of appeal from
the initial judgment and sentence, but did not file a second notice of
appeal following the restitution hearing and entry of the amended
judgment.
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B.

Arbitration
Kindred Nursing Centers Ltd. Partnership v. Clark, 137 S.Ct. 1421 (2017)
The Court held the Kentucky Supreme Court’s clear statement rule,
whereby a power of attorney cannot entitle a representative to enter into
an arbitration agreement without specifically saying so, violated the
Federal Arbitration Act because it singled out arbitration agreements for
disfavored treatment.

C.

Bad Faith
Goodyear Tire & Rubber Co. v. Haeger, 137 S.Ct. 1178 (2017)
The Court held a federal court’s inherent authority to sanction a litigant for
bad faith conduct by ordering it to pay the other side’s legal fees is limited
to the fees the innocent party incurred solely due to the misconduct.

D.

Bankruptcy
Czyzewski v. Jevic Holding Corp., 137 S.Ct. 973 (2017)
The Court held the bankruptcy court erred when, upon dismissal of
debtor’s Chapter 11 case, it ordered a distribution of estate assets that
gave funds to high-priority secured creditors and low-priority unsecured
creditors but gave nothing to certain dissenting mid-priority creditors. “A
distribution scheme ordered in connection with the dismissal of a Chapter
11 case cannot, without the consent of the affected parties, deviate from
the basic priority rules that apply under the primary mechanisms the Code
establishes for final distribution of estate value in business
bankruptcies.”130

E.

Bivens Actions
Ziglar v. Abbasi, 137 S.Ct. 1843 (2017)
Respondents are illegal aliens of Arab or South Asian descent who were
detained for three to six months following the September 11th attacks.
Following their release and removal from the U.S., they filed a class
action against two groups of federal officials – 1) former Attorney General
Ashcroft, former FBI Director Mueller, and former INS Commissioner
Ziglar; and 2) the warden and assistant warden of the facility where they
were held. They sought damages for constitutional violations under the
implied cause of action theory in Bivens.131 The Court noted that it “has
made clear that expanding the Bivens remedy is now a ‘disfavored’
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judicial activity.”132 It held that given the relevant special factors in this
case, a Bivens remedy should not be extended to respondents’ detention
policy claims. Those claims alleged petitioners violated their due process
and equal protection rights by keeping them in restricted conditions of
confinement, and the wardens violated their Fourth and Fifth Amendment
rights by subjecting them to frequent strip searches. The Second Circuit
erred by allowing those claims to proceed under Bivens. It also erred by
allowing respondents’ prisoner abuse claims against Warden Hasty to
proceed under Bivens without conducting the required special factors
analysis. The Court vacated the judgment below and remanded for the
Court of Appeals or District Court to perform the special factors analysis
on that claim. Finally, the Court held all petitioners are entitled to qualified
immunity with respect to respondents’ civil conspiracy claim under 42
U.S.C. §1985(3).
F.

Civil Procedure
1.

Microsoft Corp. v. Baker, 137 S.Ct. 1702 (2017).
The Court held federal courts of appeals do not have jurisdiction
under 28 U.S.C. §1291 to review orders denying class certification
after the named plaintiffs have dismissed their claims with
prejudice.

2.

Lightfoot v. Cendant Mortgage Corp., 137 S.Ct. 553 (2017).
The Court held that Fannie Mae’s sue-and-be-sued clause133 does
not grant federal courts jurisdiction over all cases involving Fannie
Mae. In authorizing Fannie Mae to sue and be sued in any state
of federal court of competent jurisdiction, it permits suit in any
state or federal court already endowed with subject-matter
jurisdiction over the suit.

3.

Town of Chester, New York v. Laroe Estates, 137 S.Ct. 1645
(2017).
The Court held a litigant seeking to intervene as a matter of right
under Rule 24(a)(2) must possess Article III standing if the
intervenor wants to pursue relief not requested by a plaintiff. It
was unclear in this case if the intervenor sought different relief,
and the Court remanded the case back to the Second Circuit to
determine that issue.
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G.

Civil Rights
1.

Manuel v. City of Joliet, Ill., 137 S.Ct. 911 (2017).
The Court held that Manuel could challenge his pretrial detention
under the Fourth Amendment. “[P]retrial detention can violate the
Fourth Amendment not only when it precedes, but also when it
follows, the start of legal process in a criminal case. The Fourth
Amendment prohibits government officials from detaining a person
in the absence of probable cause.”134 The Court remanded the
issue of the accrual date of Manuel’s claim to the Seventh Circuit.

2.

Pavan v. Smith, 137 S.Ct. 2075 (2017).
In Arkansas, state law requires the name of the mother’s male
spouse to be included on a child’s birth certificate regardless of his
biological relationship to the child. The Court held that under the
holding in Obergefell v. Hodges,135 the Arkansas Supreme Court
erred when it held the state was not required to extend the rule to
same sex couples.

H.

Civil Service Reform Act
Perry v. Merit Systems Protection Bd., 137 S.Ct. 1975 (2017)
The Court held the proper forum for judicial review of the Merit Systems
Protection Board’s dismissal of “mixed cases” (when a federal employee’s
complaint regarding a serious adverse employment action covered by the
Civil Service Reform Act of 1978136 attributes the action in whole or part to
bias based on race, gender, age or disability in violation of federal
antidiscrimination laws) on jurisdictional grounds is district court, not the
Federal Circuit.

I.

Constitutional Law
1.

Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S.Ct.
2012 (2017).
The Missouri Department of Natural Resources offers grants to
help schools and nonprofit entities purchase rubber playground
surfaces made from recycled tires. The Department maintained
an express policy of denying grants to any applicant owned or
controlled by a church or other religious identity. It denied Trinity
Lutheran’s application for this reason even though the church
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ranked fifth among forty-four applicants in the 2012 grant program.
The Court held the Department’s policy violated the First
Amendment’s Free Exercise Clause because it “expressly
den[ied] a qualified religious entity a public benefit solely because
of its religious character.”137
2.

Packingham v. North Carolina, 137 S.Ct. 1730 (2017).
The Court held a North Carolina statute that made it a felony for a
convicted sex offender to access a commercial social networking
website where minors are permitted to become members or
maintain webpage impermissibly restricted lawful speech in
violation of the First Amendment.

J.

Criminal Law
1.

Shaw v. U.S., 137 S.Ct. 462 (2016).
The Court rejected Shaw’s argument that he cannot be found
guilty for violating 18 U.S.C. §1344(1), which makes it a crime to
knowingly execute a scheme to defraud a financial institution. It
rejected his argument that the statute does not apply to him
because he only intended to defraud a bank depositor and not the
bank itself. It remanded to the Ninth Circuit for a determination of
whether the jury instructions given in this case outlined that the
defendant’s scheme must be one that both deceives the bank and
deprives it of something of value.

2.

County of Los Angeles, Calif. v. Mendez, 137 S.Ct. 1539 (2017).
The Court held the Fourth Amendment does not authorize the
Ninth Circuit’s “provocation rule” which stated an officer’s
otherwise reasonable use of force “is unreasonable as a matter of
law, if (1) the officer intentionally or recklessly provoked a violence
response, and (2) that provocation is an independent
constitutional violation.”138 “The framework for analyzing excessive
force claims is set out in Graham. If there is no excessive force
claim under Graham, there is no excessive force claim at all. To
the extent that a plaintiff has other Fourth Amendment claims,
they should be analyzed separately.”139 The Court instructed the
lower court on remand to examine whether “proximate cause
permits respondents to recover damages for their shooting injuries
based on the deputies’ failure to secure a warrant at the outset.”140

137

Id. at 2024.

138

Id. at 1545.

139

Id. at 1547; see Graham v. Connor, 490 U.S. 386, 395 (1989).

140

Id. at 1549.
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3.

Bosse v. Oklahoma, 137 S.Ct. 1 (2016).
The Court held the Oklahoma Court of Criminal Appeals erred in
holding that it was not bound by the decision in Booth v.
Maryland,141 which stated the Eighth Amendment prohibits a
capital sentencing jury from considering the victim’s family’s
statements and opinions regarding the crime, defendant, and
appropriate sentence.

4.

Rippo v. Baker, 137 S.Ct. 905 (2017).
The Court held the Nevada Supreme Court, in evaluating Rippo’s
motion for postconviction relief, applied the wrong legal standard
regarding his claim that the trial judge, who was the target of a
federal bribery investigation, could not impartially adjudicate his
case. “The Nevada Supreme Court did not ask the question our
precedents require: whether, considering all the circumstances
alleged, the risk of bias was too high to be constitutionally
tolerable.”142

5.

McWilliams v. Dunn, 137 S.Ct. 1790 (2017).
The Court held that the Alabama courts’ holding that McWilliams
received all of the assistance he was entitled to under Ake v.
Oklahoma143 was contrary to or an unreasonable application of
clearly established federal law. Ake “clearly established that,
when certain threshold criteria are met, the State must provide an
indigent defendant with access to a mental health expert who is
sufficiently available to the defense and independent from the
prosecution to effectively ‘assist in evaluation, preparation, and
presentation of the defense.’”144 On remand, the Eleventh Circuit
must determine whether the state courts’ error had the
“’substantial and injurious effect or influence’ required to warrant a
grant of habeas relief.”145

6.

Weaver v. Massachusetts, 137 S.Ct. 1899 (2017).
The Massachusetts state court closed the courtroom during jury
selection in Weaver’s trial because it could not accommodate all
the potential jurors. Weaver did not object to the closure at trial or

141

482 U.S. 496 (1987).

142

Id. at 907.

143

470 U.S. 68 (1985).

144

Id. at 1793, quoting Ake at 83.

145

Id. at 1801, quoting Davis v. Ayala, 135 S.Ct. 2187 (2015).
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raise the issue on direct appeal. Instead, he argued on postconviction collateral review that defense counsel rendered
ineffective assistance of counsel by failing to object to the closure.
The Court held that when a defendant fails to preserve a structural
error on direct review and later raises it in a claim for ineffective
assistance of counsel, he must show the attorney’s deficient
performance prejudiced his defense. Weaver is not entitled to a
new trial because he failed to show “a reasonable probability of a
different outcome but for counsel’s failure to object,” or “that
counsel’s shortcomings led to a fundamentally unfair trial.”146
7.

Honeycutt v. U.S., 137 S.Ct. 1626 (2017).
The Court held the Comprehensive Forfeiture Act of 1984147 does
not apply to Honeycutt because forfeiture under the Act is limited
to property a defendant actually acquired himself as the result of a
crime. Honeycutt had no ownership interest in his brother’s store
and did not personally benefit from the illegal sale of materials
used to manufacture methamphetamine.

8.

Pena-Rodriguez v. Colorado, 137 S.Ct. (2017).
The Court held “that where a juror makes a clear statement that
indicates he or she relied on racial stereotypes or animus to
convict a criminal defendant, the Sixth Amendment requires that
the no-impeachment rule give way in order to permit the trial court
to consider the evidence of the juror’s statement and any resulting
denial of the jury trial guarantee.”148

9.

Bravo-Fernandez v. U.S., 137 S.Ct. 352 (2016).
The Court held that the Double Jeopardy Clause’s issuepreclusion component does not bar the government from retrying
a defendant “after a jury has returned irreconcilably inconsistent
verdicts of conviction and acquittal, and the convictions are later
vacated for legal error unrelated to the inconsistency[.]”149

146

Id. at 1913.

147

21 U.S.C. §853(a)(1).

148

Id. at 869.

149

Id. at 363.
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K.

Debtor/Creditor
1.

Henson v. Santander Consumer USA Inc., 137 S.Ct. 1718 (2017).
The Court held a company may collect debts it purchased for its
own account without triggering the statutory definition of
“debtor”150 under the Fair Debt Collection Practices Act. “[T]he Act
defines debt collectors to include those who regularly seek to
collect debts ‘owed . . . another.’ And by its plain terms this
language seems to focus our attention on third party collection
agents working for a debt owner – not on a debt owner seeking to
collect debts for itself.”151

2.

Midland Funding, LLC v. Johnson, 137 S.Ct. 1407 (2017).
The Court held that in Chapter 13 bankruptcy proceedings, the
filing of a proof of claim that is obviously time barred is not a false,
deceptive, misleading, unfair, or unconscionable debt collection
practice under the Fair Debt Collection Practices Act.

L.

Education
1.

Endrew F. ex rel. Joseph F. v. Douglas County School Dist. RE-1,
137 S.Ct. 988 (2017).
The Court held that schools, “in order to meet [their] substantive
obligation under the IDEA . . . must offer an IEP reasonably
calculated to enable a child to make progress appropriate in light
of the child’s circumstances.”152 “Any review of an IEP must
appreciate that the question is whether the IEP is reasonable, not
whether the court regards it as ideal.”153

2.

Fry v. Napoleon Community Schools, 137 S.Ct. 743 (2017).
20 U.S.C. §1415(l) states nothing in the IDEA restricts or limits the
rights or remedies other federal laws provide to children with
disabilities. It also states when a suit is brought pursuant to one of
these federal laws that seeks relief also available under the IDEA,
the plaintiff must first exhaust administrative procedures under the
IDEA. The Court held “exhaustion is not necessary when the
gravamen of the plaintiff’s suit is something other than the denial

150

15 U.S.C. §1692a(6).

151

Id. at 1721.

152

Id. at 999.

153

Id. at 999.
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of the IDEA’s core guarantee – what the Act calls a ‘free
appropriate public education.’”154
M.

EEOC
McClane Co., Inc. v. E.E.O.C., 137 S.Ct. 1159 (2017)
The Court held courts of appeals should review a district court’s decision
to enforce or quash an EEOC subpoena for an abuse of discretion, not de
novo.

N.

ERISA
Advocate Health Care Network v. Stapleton, 137 S.Ct. 1652 (2017)
The Court held that under ERISA, an employee benefit plan for church
employees or church-affiliated nonprofits that is not actually administered
by a church still qualifies for the exemption for church plans155 regardless
of who originally established the plan.

O.

Fair Housing Act
Bank of America Corp. v. City of Miami, Fla., 137 S.Ct. 1296 (2017)
The Court held the City of Miami is an “aggrieved person” authorized to
bring suit under the Fair Housing Act because its claimed injuries,
including lost tax revenue and extra municipal expenses, are included in
the zone of interests the Act protects. It also held “to establish proximate
cause under the FHA, a plaintiff must do more than show that its injuries
foreseeably flowed from the alleged statutory violation.”156

P.

False Claims Act
State Farm Fire & Cas. Co. v. U.S. ex rel. Rigsby, 137 S.Ct. 436 (2016)
The Court held a violation of the False Claims Act requirement that
certain complaints be sealed for a limited time does not mandate
dismissal of a relator’s complaint with prejudice. It noted that while
dismissal is not mandated for every violation, that sanction remains a
possible form of relief.

154

Id. at 748; see §1412(a)(1)(A).

155

See 29 U.S.C. §§1003(b)(2) and 1002(33)(C)(i).

156

Id. at 1301.
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Q.

Federal Vacancies Reform Act
National Labor Relations Board v. SW General, Inc., 137 S.Ct. 929 (2017)
The Federal Vacancies Reform Act of 1998157 authorizes the President to
fill vacancies in federal offices that require Presidential appointment and
Senate confirmation on a temporary basis with certain officials in an
acting capacity without Senate confirmation. The Court held that
§3345(b)(1), which prohibits an official from serving as an acting officer if
the President nominates him/her for the vacant office, applies to anyone
performing acting service under the FVRA. The prohibition is not limited
to first assistants performing acting service under §3345(a)(1).

R.

Habeas Corpus
Davila v. Davis, 137 S.Ct. 2058 (2017)
The Court held the ineffective assistance of postconviction counsel does
not provide cause to excuse procedural default of ineffective assistance
of appellate counsel claims.

S.

Health Care
Coventry Health Care of Missouri, Inc. v. Nevils, 137 S.Ct. 1190 (2017)
The Court held that because contractual subrogation and reimbursement
prescriptions as stated in the Federal Employees Health Benefits Act of
1959 “plainly ‘relate to . . . payments with respect to benefits,’”158 they
preempt state law barring subrogation and reimbursement. “[W]here
FEHBA contract terms ‘relate to the nature, provision, or extent of
coverage or benefits (including payments with respect to benefits),’
§8902(m)(1) ensures that those terms will be uniformly enforceable
nationwide, free from state interference.”159

T.

Immigration Law
1.

Esquivel-Quintana v. Sessions, 137 S.Ct. 1562 (2017).
The Court held that a conviction under a California statute
criminalizing consensual sex between a twenty-one year old and a
seventeen year old does not qualify as sexual abuse of a minor
under the Immigration and Nationality Act. “[I]n the context of
statutory rape offenses focused solely on the age of the
participants, the generic federal definition of ‘sexual abuse of a

157

5 U.S.C. §3345 et seq.

158

Id. at , quoting 5 U.S.C. 8902(m)(1).

159

Id. at 1194.
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minor’ under §1101(a)(43)(A) requires the age of the victim to be
less than 16.”160
2.

Maslenjak v. U.S., 137 S.Ct. 1918 (2017).
When someone is convicted under 18 U.S.C. §1425(a) of
unlawfully procuring her own naturalization, her citizenship is
automatically revoked. The Court held that in order to obtain a
conviction under the statute, the government “must establish that
an illegal act by the defendant played some role in her acquisition
of citizenship. When the illegal act is a false statement, that
means demonstrating that the defendant lied about facts that
would have mattered to an immigration official, because they
would have justified denying naturalization or would predictably
led to other facts warranting that result.”161

3.

Sessions v. Morales-Santana, (2017).
8 U.S.C. §1409(c) allowed an unwed mother to transmit her
citizenship to a child born abroad if she had lived in the U.S. for
one year prior to the child’s birth. The Court held the statute,
which did not extend the exemption to unwed fathers, violated the
Fifth Amendment’s requirement that all persons be accorded
equal protection of the law. Stating it could not modify the
exception to displace other provisions in the statute, the Court
held it is up to Congress to set a physical-presence requirement
applicable uniformly to all children born abroad with one U.S.
citizen and one alien parent, wed or unwed.

U.

International Law
Water Splash, Inc. v. Menon, 137 S.Ct. 1504 (2017)
The Court held the Hague Service Convention162 does not prohibit service
by mail. “[S]ervice by mail is permissible if two conditions are met: first,
the receiving state has not objected to service by mail; and second,
service by mail is authorized under otherwise-applicable law.”163

160

Id. at 1194.

161

Id. at 1923.

162

Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil and
Commercial Matters, Article 10(a).
163

Id. at 1513.
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V.

Intellectual Property
1.

2.

Matal, Inc. v. Tam, 137 S.Ct. 1744 (2017).
The Court held the Lanham Act’s disparagement clause164 violates
the First Amendment’s Free Speech Clause.
TC Heartland LLC v. Kraft Foods Group Brands LLC, 137 S.Ct.
(2017).
The patent venue statute165 states that patent infringement actions
“may be brought in the judicial district where the defendant
resides, or where the defendant has committed acts of
infringement and has a regular and established place of
business.” Fourco Glass Co. v. Transmirra Products Corp.166 held
that for the purposes of the venue statute, a domestic corporation
“resides” only in its state of incorporation. The general venue
statute, 28 U.S.C. §1391(c), states that for all venue purposes,
corporations are “deemed to reside, if a defendant, in any judicial
district in which such defendant is subject to the court’s personal
jurisdiction with respect to the civil action in question.” The Court
held that the amendments to §1391 did not modify the meaning of
§1400(b) as interpreted by Fourco. “[A] domestic corporation
‘resides’ only in its State of incorporation for purposes of the
patent venue statute.”167

3.

Impression Products, Inc. v. Lexmark Intern., Inc., 137 S.Ct. 1523
(2017).
The Court held “a patentee’s decision to sell a product exhausts
all of its patent rights in that item, regardless of any restrictions the
patentee purports to impose or the location of the sale.”168 It
rejected Lexmark’s argument that it did not exhaust its patent
rights in its printer cartridges when it sold them outside of the U.S.,
where American patent laws do not apply.

4.

Life Technologies Corp. v. Promega Corp., 137 S.Ct. 734 (2017).
The Court held that a party that supplies a single component of a
multicomponent invention for manufacture abroad cannot be held
liable for infringement under §271(f)(1) of the Patent Act of 1952.

164

15 U.S.C. §1052(a).

165

28 U.S.C. §1400(b).

166

353 U.S. 222 (1957).

167

Id. at 1517.

168

Id. at 1529.
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“[A] single component does not constitute a substantial portion of
the components that can give rise to liability under §271(f)(1).”169
5.

SCA Hygiene Products Aktiebolag v. First Quality Baby Products,
LLC, 137 S.Ct. 954 (2017).
The Court held the equitable defense of laches cannot be used
against a claim for damages brought within the six-year limitations
period stated in §286170 of the Patent Act.

6.

Star Athletica, LLC v. Varsity Brands, Inc., 137 S.Ct. 1002 (2017).
The Court held “that a feature incorporated into the design of a
useful article is eligible for copyright protection only if the feature
(1) can be perceived as a two- or three-dimensional work of art
separate from the useful article and (2) would qualify as a
protectable pictorial, graphic, or sculptural work – either on its own
or fixed in some other tangible medium of expression – if it were
imagined separately from the useful article into which it is
incorporated.”171

7.

Samsung Electronics Co., Ltd. v. Apple Inc., 137 S.Ct. 429 (2016).
The Court held that in the case of a multicomponent product, the
relevant “article of manufacture” for purposes of arriving at a
damages award under §289 of the Patent Act may be a
component of the end product sold to the consumer.

W.

Securities
California Public Employees’ Retirement System v. ANZ Securities, Inc.,
137 S.Ct. 2042 (2017)
The Court held Securities Act §13,172 which states actions to enforce a
liability under §11 of the Act must be brought within three years after the
security was bona fide offered to the public, is a statute of repose. The
tolling rule in American Pipe & Const. Co. v. Utah173 does not apply to
§13’s three year time limit. The Court affirmed the Second Circuit’s
holding that Petitioner’s filing in the underlying case was untimely under
§13.

169

Id. at 737.

170

35 U.S.C. §286.

171

Id. at 1007.

172

15 U.S.C. §77m.

173

414 U.S. 538 (1974).
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X.

Sentencing
1.

Dean v. U.S., 137 S.Ct. 1170 (2017).
18 U.S.C. §924(c) requires courts to impose any mandatory
minimum under the statute “in addition to” the sentence for the
predicate offense and to run consecutively to that sentence. The
Court held that nothing in §924(c) “prevents a sentencing court
from considering a mandatory minimum under §924(c) when
calculating an appropriate sentence for the predicate offense.”174

2.

Beckles v. U.S., 137 S.Ct. 886 (2017).
The Court held the advisory Sentencing Guidelines, including the
residual clause in §4B1.2(a)(2), are not subject to vagueness
challenges under the Due Process Clause.

Y.

Veterans
Howell v. Howell, 137 S.Ct. 1400 (2017).
The Court held state courts may not order a veteran to indemnify a
divorced spouse for the loss in the divorced spouse’s portion of the
veteran’s retirement pay caused by the veteran’s waiver of retirement pay
to receive service-related disability benefits.

174

Id. at 1178.
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FEDERAL RULES AMENDMENTS ADOPTED BY THE SUPREME COURT –
PENDING CONGRESSIONAL REVIEW

The following rules were adopted by the Supreme Court and transmitted to Congress on
April 27, 2017. The full packet of materials transmitted to Congress is available online at
http://www.uscourts.gov/sites/default/files/2017-04-27-congressional_package_rev._425_final_final_with_signed_letters_and_orders_0.pdf. The amendments will take effect
on December 1, 2017.
I.

PROPOSED AMENDMENT TO THE FEDERAL RULES OF APPELLATE
PROCEDURE1
Rule 4. Appeal as of Right – When Taken
(a) Appeal in a Civil Case.
*****
(4) Effect of a Motion on a Notice of Appeal.
*****
(B)(i) If a party files a notice of appeal after the court announces or enters a
judgment – but before it disposes of any motion listed in Rule 4(a)(4)(A) – the
notice becomes effective to appeal a judgment or order, in whole or in part,
when the order disposing of the last such remaining motion is entered.
(ii) A party intending to challenge an order disposing of any motion listed in Rule
4(a)(4)(A), or a judgment’s alteration or amendment upon such a motion, must
file a notice of appeal, or an amended notice of appeal – in compliance with Rule
3(c) – within the time prescribed by this Rule measured from the entry of the
order disposing of the last such remaining motion.
(iii) No additional fee is required to file an amended notice.
*****
Committee Note
Subdivision (a)(4)(B)(iii). This technical amendment restores the former
subdivision (a)(4)(B)(iii) that was inadvertently deleted in 2009.

1

New material is underlined.
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II.

PROPOSED AMENDMENTS TO THE FEDERAL RULES OF BANKRUPTCY
PROCEDURE2
Rule 1001. Scope of Rules and Forms; Short Title
The Bankruptcy Rules and Forms govern procedure in cases under title 11 of the
United States Code. The rules shall be cited as the Federal Rules of Bankruptcy
Procedure and the forms as the Official Bankruptcy Forms. These rules shall
be construed, administered, and employed by the court and the parties to secure
the just, speedy, and inexpensive determination of every case and proceeding.
Committee Note
The last sentence of the rule is amended to incorporate the changes to Rule 1
F.R.Civ.P. made in 1993 and 2015.
The word "administered" is added to recognize the affirmative duty of the court to
exercise the authority conferred by these rules to ensure that bankruptcy cases
and the proceedings within them are resolved not only fairly, but also without
undue cost or delay. As officers of the court, attorneys share this responsibility
with the judge to whom the case is assigned.
The addition of the phrase "employed by the court and the parties" emphasizes
that parties share in the duty of using the rules to secure the just, speedy, and
inexpensive determination of every case and proceeding. Achievement of this
goal depends upon cooperative and proportional use of procedure by lawyers
and parties.
This amendment does not create a new or independent source of sanctions. Nor
does it abridge the scope of any other of these rules.
Rule 1006. Filing Fee
*****
(b) PAYMENT OF FILING FEE IN INSTALLMENTS.
(1) Application to Pay Filing Fee in Installments. A voluntary petition by an
individual shall be accepted for filing, regardless of whether any portion of the
filing fee is paid, if accompanied by the debtor’s signed application, prepared as
prescribed by the appropriate Official Form, stating that the debtor is unable to
pay the filing fee except in installments.
*****

2

New material is underlined; matter to be omitted is lined through.
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Committee Note
Subdivision (b)(1) is amended to clarify that an individual debtor’s voluntary
petition, accompanied by an application to pay the filing fee in installments, must
be accepted for filing, even if the court requires the initial installment to be paid at
the time the petition is filed and the debtor fails to make that payment. Because
the debtor’s bankruptcy case is commenced upon the filing of the petition,
dismissal of the case due to the debtor’s failure to make the initial or a
subsequent installment payment is governed by Rule 1017(b)(1).
Rule 1015.

Consolidation or Joint Administration of Cases Pending in
Same Court
*****

(b) CASES INVOLVING TWO OR MORE RELATED DEBTORS. If a joint
petition or two or more petitions are pending in the same court by or against
(1) a husband and wifespouses, or (2) a partnership and one or more of its
general partners, or (3) two or more general partners, or (4) a debtor and an
affiliate, the court may order a joint administration of the estates. Prior to
entering an order the court shall give consideration to protecting creditors of
different estates against potential conflicts of interest. An order directing joint
administration of individual cases of a husband and wifespouses shall, if one
spouse has elected the exemptions under §522(b)(2) of the Code and the other
has elected the exemptions under §522(b)(3), fix a reasonable time within
which either may amend the election so that both shall have elected the same
exemptions. The order shall notify the debtors that unless they elect the same
exemptions within the time fixed by the court, they will be deemed to have
elected the exemptions provided by §522(b)(2).
*****
Committee Note
Subdivision (b) is amended to replace "a husband and wife" with "spouses" in
light of the Supreme Court’s decision in Obergefell v. Hodges, 135 S.Ct. 2584
(2015).
Rule 2002.

Notices to Creditors, Equity Security Holders, Administrators
in Foreign Proceedings, Persons Against Whom Provisional
Relief is Sought in Ancillary and Other Cross-Border Cases,
United States, and United States Trustee

(a) TWENTY-ONE-DAY NOTICES TO PARTIES IN INTEREST. Except as
provided in subdivisions (h), (i), (l), (p), and (q) of this rule, the clerk, or some
other person as the court may direct, shall give the debtor, the trustee, all
creditors and indenture trustees at least 21 days’ notice by mail of:
*****
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(7) the time fixed for filing proofs of claims pursuant to Rule 3003(c); and
(8) the time fixed for filing objections and the hearing to consider
confirmation of a chapter 12 plan; and
(9) the time fixed for filing objections to confirmation of a chapter 13 plan.
(b) TWENTY-EIGHT-DAY NOTICES TO PARTIES IN INTEREST. Except as
provided in subdivision (l) of this rule, the clerk, or some other person as the
court may direct, shall give the debtor, the trustee, all creditors and indenture
trustees not less than 28 days’ notice by mail of the time fixed (1) for filing
objections and the hearing to consider approval of a disclosure statement or,
under §1125(f), to make a final determination whether the plan provides
adequate information so that a separate disclosure statement is not necessary;
and (2) for filing objections and the hearing to consider confirmation of a
chapter 9, or chapter 11, or chapter 13 plan; and (3) for the hearing to consider
confirmation of a chapter 13 plan.
*****
Committee Note
Subdivisions (a) and (b) are amended and reorganized to alter the provisions
governing notice under this rule in chapter 13 cases. Subdivision (a)(9) is added
to require at least 21 days’ notice of the time for filing objections to confirmation
of a chapter 13 plan. Subdivision (b)(3) is added to provide separately for 28
days’ notice of the date of the confirmation hearing in a chapter 13 case. These
amendments conform to amended Rule 3015, which governs the time for
presenting objections to confirmation of a chapter 13 plan. Other changes are
stylistic.
Rule 3002.

Filing Proof of Claim or Interest

(a) NECESSITY FOR FILING. An A secured creditor, unsecured creditor, or an
equity security holder must file a proof of claim or interest for the claim or interest
to be allowed, except as provided in Rules 1019(3), 3003, 3004, and 3005. A
lien that secures a claim against the debtor is not void due only to the failure of
any entity to file a proof of claim.
(b) PLACE OF FILING. A proof of claim or interest shall be filed in accordance
with Rule 5005.
(c) TIME FOR FILING. In a voluntary chapter 7 liquidationcase, chapter 12 family
farmer’s debt adjustmentcase, or chapter 13 individual’s debt adjustmentcase, a
proof of claim is timely filed if it is filed not later than 9070 days after the order
for relief under that chapter or the date of the order of conversion to a case
under chapter 12 or chapter 13. In an involuntary chapter 7 case, a proof of
claim is timely filed if it is filed not later than 90 days after the order for relief
under that chapter is entered.the first date set for the meeting of creditors called
under §341(a) of the Code, except as follows: But in all these cases, the
following exceptions apply:
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*****
(6) If notice of the time to file a proof of claim has been mailed to a
creditor at a foreign address, oOn motion filed by thea creditor before or
after the expiration of the time to file a proof of claim, the court may
extend the time by not more than 60 days from the date of the order
granting the motion. The motion may be granted if the court finds that the
notice was insufficient under the circumstances to give the creditor a
reasonable time to file a proof of claim.:
(A) the notice was insufficient under the circumstances to give
the creditor a reasonable time to file a proof of claim because the
debtor failed to timely file the list of creditors’ names and
addresses required by Rule 1007(a); or
(B) the notice was insufficient under the circumstances to give
the creditor a reasonable time to file a proof of claim, and the
notice was mailed to the creditor at a foreign address.
(7) A proof of claim filed by the holder of a claim that is secured by a
security interest in the debtor’s principal residence is timely filed if:
(A) the proof of claim, together with the attachments required by
Rule 3001(c)(2)(C), is filed not later than 70 days after the
order for relief is entered; and
(B) any attachments required by Rule 3001(c)(1) and (d) are filed
as a supplement to the holder’s claim not later than 120 days after
the order for relief is entered.
Committee Note
Subdivision (a) is amended to clarify that a creditor, including a secured creditor,
must file a proof of claim in order to have an allowed claim. The amendment also
clarifies, in accordance with §506(d), that the failure of a secured creditor to file a
proof of claim does not render the creditor’s lien void. The inclusion of language
from §506(d) is not intended to effect any change of law with respect to claims
subject to setoff under §553. The amendment preserves the existing exceptions
to this rule under Rules 1019(3), 3003, 3004, and 3005. Under Rule 1019(3), a
creditor does not need to file another proof of claim after conversion of a case to
chapter 7. Rule 3003 governs the filing of a proof of claim in chapter 9 and
chapter 11 cases. Rules 3004 and 3005 govern the filing of a proof of claim by
the debtor, trustee, or another entity if a creditor does not do so in a timely
manner.
Subdivision (c) is amended to alter the calculation of the bar date for proofs of
claim in chapter 7, chapter 12, and chapter 13 cases. The amendment changes
the time for filing a proof of claim in a voluntary chapter 7 case, a chapter 12
case, or a chapter 13 case from 90 days after the §341 meeting of creditors to 70
days after the petition date.
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If a case is converted to chapter 12 or chapter 13, the 70-day time for filing runs
from the order of conversion. If a case is converted to chapter 7, Rule 1019(2)
provides that a new time period for filing a claim commences under Rule 3002. In
an involuntary chapter 7 case, a 90-day time for filing applies and runs from the
entry of the order for relief.
Subdivision (c)(6) is amended to expand the exception to the bar date for cases
in which a creditor received insufficient notice of the time to file a proof of claim.
The amendment provides that the court may extend the time to file a proof of
claim if the debtor fails to file a timely list of names and addresses of creditors as
required by Rule 1007(a). The amendment also clarifies that if a court grants a
creditor’s motion under this rule to extend the time to file a proof of claim, the
extension runs from the date of the court’s decision on the motion.
Subdivision (c)(7) is added to provide a two-stage deadline for filing mortgage
proofs of claim secured by an interest in the debtor’s principal residence. Those
proofs of claim must be filed with the appropriate Official Form mortgage
attachment within 70 days of the order for relief. The claim will be timely if any
additional documents evidencing the claim, as required by Rule 3001(c)(1) and
(d), are filed within 120 days of the order for relief. The order for relief is the
commencement of the case upon filing a petition, except in an involuntary case.
See §301 and §303(h). The confirmation of a plan within the 120-day period set
forth in subdivision (c)(7)(B) does not prohibit an objection to any proof of claim.
Rule 3007.

Objections to Claims

(a) OBJECTIONS TO CLAIMSTIME AND MANNER OF SERVICE.
(1) Time of Service. An objection to the allowance of a claim and a
notice of objection that substantially conforms to the appropriate Official
Form shall be in writing and filed. and served at least 30 days before any
scheduled hearing on the objection or any deadline for the claimant to
request a hearing. A copy of the objection with notice of the hearing
thereon shall be mailed or otherwise delivered to the claimant, the debtor
or debtor in possession, and the trustee at least 30 days prior to the
hearing.
(2) Manner of Service.
(A) The objection and notice shall be served on a claimant by firstclass mail to the person most recently designated on the
claimant’s original or amended proof of claim as the person to
receive notices, at the address so indicated; and
(i) if the objection is to a claim of the United States, or
any of its officers or agencies, in the manner provided for
service of a summons and complaint by Rule 7004(b)(4) or
(5); or
(ii) if the objection is to a claim of an insured depository
institution, in the manner provided by Rule 7004(h).
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(B) Service of the objection and notice shall also be made by firstclass mail or other permitted means on the debtor or debtor in
possession, the trustee, and, if applicable, the entity filing the
proof of claim under Rule 3005.
*****
Committee Note
Subdivision (a) is amended to specify the manner in which an objection to a
claim and notice of the objection must be served. It clarifies that Rule 7004 does
not apply to the service of most claim objections. Instead, a claimant must be
served by first-class mail addressed to the person whom the claimant most
recently designated on its proof of claim to receive notices, at the address so
indicated. If, however, the claimant is the United States, an officer or agency of
the United States, or an insured depository institution, service must also be made
according to the method prescribed by the appropriate provision of Rule 7004.
The service methods for the depository institutions are statutorily mandated, and
the size and dispersal of the decision-making and litigation authority of the
federal government necessitate service on the appropriate United States
attorney’s office and the Attorney General, as well as the person designated on
the proof of claim.
As amended, subdivision (a) no longer requires that a hearing be scheduled or
held on every objection. The rule requires the objecting party to provide notice
and an opportunity for a hearing on the objection, but, by deleting from the
subdivision references to "the hearing," it permits local practices that require a
claimant to timely request a hearing or file a response in order to obtain a
hearing. The official notice form served with a copy of the objection will inform the
claimant of any actions it must take. However, while a local rule may require the
claimant to respond to the objection to a proof of claim, the court will still need to
determine if the claim is valid, even if the claimant does not file a response to a
claim objection or request a hearing.
Rule 3012.

Valuation of SecurityDetermining the Amount of Secured and
Priority Claims

The court may determine the value of a claim secured by a lien on property in
which the estate has an interest on motion of any party in interest and after a
hearing on notice to the holder of the secured claim and any other entity as
the court may direct.
(a) DETERMINATION OF AMOUNT OF CLAIM. On request by a party in interest
and after notice – to the holder of the claim and any other entity the court
designates – and a hearing, the court may determine:
(1) the amount of a secured claim under §506(a) of the Code; or
(2) the amount of a claim entitled to priority under §507 of the Code.
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(b) REQUEST FOR DETERMINATION; HOW MADE. Except as provided in
subdivision (c), a request to determine the amount of a secured claim may be
made by motion, in a claim objection, or in a plan filed in a chapter 12 or
chapter 13 case. When the request is made in a chapter 12 or chapter 13 plan,
the plan shall be served on the holder of the claim and any other entity the court
designates in the manner provided for service of a summons and complaint by
Rule 7004. A request to determine the amount of a claim entitled to priority may
be made only by motion after a claim is filed or in a claim objection.
(c) CLAIMS OF GOVERNMENTAL UNITS. A request to determine the amount
of a secured claim of a governmental unit may be made only by motion or in a
claim objection after the governmental unit files a proof of claim or after the time
for filing one under Rule 3002(c)(1) has expired.
Committee Note
This rule is amended and reorganized.
Subdivision (a) provides, in keeping with the former version of this rule, that a
party in interest may seek a determination of the amount of a secured claim. The
amended rule provides that the amount of a claim entitled to priority may also be
determined by the court.
Subdivision (b) is added to provide that a request to determine the amount of a
secured claim may be made in a chapter 12 or chapter 13 plan, as well as by a
motion or a claim objection. When the request is made in a plan, the plan must
be served on the holder of the claim and any other entities the court designates
according to Rule 7004. Secured claims of governmental units are not included in
this subdivision and are governed by subdivision (c). The amount of a claim
entitled to priority may be determined through a motion or a claim objection.
Subdivision (c) clarifies that a determination under this rule with respect to a
secured claim of a governmental unit may be made only by motion or in a claim
objection, but not until the governmental unit has filed a proof of claim or its time
for filing a proof of claim has expired.
Rule 3015.

Filing, Objection to Confirmation, Effect of Confirmation, and
Modification of a Plan in a Chapter 12 Family Farmer's Debt
Adjustment or a Chapter 13 Individual's Debt Adjustment
Case

(a) FILING A CHAPTER 12 PLAN. The debtor may file a chapter 12 plan with
the petition. If a plan is not filed with the petition, it shall be filed within the time
prescribed by §1221 of the Code.
(b) FILING A CHAPTER 13 PLAN. The debtor may file a chapter 13 plan with
the petition. If a plan is not filed with the petition, it shall be filed within 14 days
thereafter, and such time may not be further extended except for cause shown
and on notice as the court may direct. If a case is converted to chapter 13, a
plan shall be filed within 14 days thereafter, and such time may not be further
extended except for cause shown and on notice as the court may direct.
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(c) DATING. Every proposed plan and any modification thereof shall be dated.
FORM OF CHAPTER 13 PLAN. If there is an Official Form for a plan filed in a
chapter 13 case, that form must be used unless a Local Form has been adopted
in compliance with Rule 3015.1. With either the Official Form or a Local Form, a
nonstandard provision is effective only if it is included in a section of the form
designated for nonstandard provisions and is also identified in accordance with
any other requirements of the form. As used in this rule and the Official Form or
a Local Form, "nonstandard provision" means a provision not otherwise included
in the Official or Local Form or deviating from it.
(d) NOTICE AND COPIES. If the planThe plan or a summary of the plan shall
beis not included with theeach notice of the hearing on confirmation mailed under
pursuant to Rule 2002, the debtor shall serve the plan on the trustee and all
creditors when it is filed with the court. If required by the court, the debtor shall
furnish a sufficient number of copies to enable the clerk to include a copy of the
plan with the notice of the hearing.
(e) TRANSMISSION TO UNITED STATES TRUSTEE. The clerk shall forth with
transmit to the United States trustee a copy of the plan and any modification
thereof filed under pursuant to subdivision (a) or (b) of this rule.
(f) OBJECTION TO CONFIRMATION; DETERMINATION OF GOOD FAITH IN
THE ABSENCE OF AN OBJECTION. An objection to confirmation of a plan shall
be filed and served on the debtor, the trustee, and any other entity designated
by the court, and shall be transmitted to the United States trustee, before
confirmation of the plan at least seven days before the date set for the hearing
on confirmation, unless the court orders otherwise. An objection to confirmation
is governed by Rule 9014. If no objection is timely filed, the court may determine
that the plan has been proposed in good faith and not by any means forbidden
by law without receiving evidence on such issues.
(g) EFFECT OF CONFIRMATION. Upon the confirmation of a chapter 12 or
chapter 13 plan:
(1) any determination in the plan made under Rule 3012 about the
amount of a secured claim is binding on the holder of the claim, even if
the holder files a contrary proof of claim or the debtor schedules that
claim, and regardless of whether an objection to the claim has been
filed; and
(2) any request in the plan to terminate the stay imposed by §362(a),
§1201(a), or §1301(a) is granted.
(g)(h) MODIFICATION OF PLAN AFTER CONFIRMATION. A request to modify
a plan pursuant to under §1229 or §1329 of the Code shall identify the
proponent and shall be filed together with the proposed modification. The clerk,
or some other person as the court may direct, shall give the debtor, the trustee,
and all creditors not less than 21 days’ notice by mail of the time fixed for filing
objections and, if an objection is filed, the hearing to consider the proposed
modification, unless the court orders otherwise with respect to creditors who are
not affected by the proposed modification. A copy of the notice shall be
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transmitted to the United States trustee. A copy of the proposed modification,
or a summary thereof, shall be included with the notice. If required by the
court, the proponent shall furnish a sufficient number of copies of the proposed
modification, or a summary thereof, to enable the clerk to include a copy with
each notice. Any objection to the proposed modification shall be filed and
served on the debtor, the trustee, and any other entity designated by the court,
and shall be transmitted to the United States trustee. An objection to a proposed
modification is governed by Rule 9014.
Committee Note
This rule is amended and reorganized.
Subdivision (c) is amended to require use of an Official Form if one is adopted for
chapter 13 plans unless a Local Form has been adopted consistent with Rule
3015.1. Subdivision (c) also provides that nonstandard provisions in a chapter 13
plan must be set out in the section of the Official or Local Form specifically
designated for such provisions and must be identified in the manner required by
the Official or Local Form.
Subdivision (d) is amended to ensure that the trustee and creditors are served
with the plan before confirmation. Service may be made either at the time the
plan is filed or with the notice under Rule 2002 of the hearing to consider
confirmation of the plan.
Subdivision (f) is amended to require service of an objection to confirmation at
least seven days before the hearing to consider confirmation of a plan, unless the
court orders otherwise.
Subdivision (g) is amended to set out two effects of confirmation. Subdivision
(g)(1) provides that the amount of a secured claim under §506(a) may be
determined through a chapter 12 or chapter 13 plan in accordance with Rule
3012. That determination, unlike the amount of any current installment payments
or arrearages, controls over a contrary proof of claim, without the need for a
claim objection under Rule 3007, and over the schedule submitted by the debtor
under §521(a). The amount of a secured claim of a governmental unit, however,
may not be determined through a chapter 12 or chapter 13 plan under Rule
3012. Subdivision (g)(2) provides for termination of the automatic stay under
§§362, 1201, and 1301 as requested in the plan.
Subdivision (h) was formerly subdivision (g). It is redesignated and is amended to
reflect that often the party proposing a plan modification is responsible for serving
the proposed modification on other parties. The option to serve a summary of the
proposed modification has been retained. Unless required by another rule,
service under this subdivision does not need to be made in the manner provided
for service of a summons and complaint by Rule 7004.
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Rule 3015.1. Requirements for a Local Form for Plans Filed in a Chapter 13
Case
Notwithstanding Rule 9029(a)(1), a district may require that a Local Form for a
plan filed in a chapter 13 case be used instead of an Official Form adopted
for that purpose if the following conditions are satisfied:
(a) a single Local Form is adopted for the district after public notice and an
opportunity for public comment;
(b) each paragraph is numbered and labeled in boldface type with a heading
stating the general subject matter of the paragraph;
(c) the Local Form includes an initial paragraph for the debtor to indicate that
the plan does or does not:
(1) contain any nonstandard provision;
(2) limit the amount of a secured claim based on a valuation of the
collateral for the claim; or
(3) avoid a security interest or lien;
(d) the Local Form contains separate paragraphs for:
(1) curing any default and maintaining payments on a claim secured by
the debtor’s principal residence;
(2) paying a domestic-support obligation;
(3) paying a claim described in the final paragraph of §1325(a) of the
Bankruptcy Code; and
(4) surrendering property that secures a claim with a request that the
stay under §§362(a) and 1301(a) be terminated as to the surrendered
collateral; and
(e) the Local Form contains a final paragraph for:
(1) the placement of nonstandard provisions, as defined in Rule 3015(c),
along with a statement that any nonstandard provision placed elsewhere
in the plan is void; and
(2) certification by the debtor’s attorney or by an unrepresented debtor
that the plan contains no nonstandard provision other than those set
out in the final paragraph.
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Committee Note
This rule is new. It sets out features required for all Local Forms for plans in
chapter 13 cases. If a Local Form does not comply with this rule, it may not be
used in lieu of the Official Chapter 13 Plan Form. See Rule 3015(c).
Under the rule only one Local Form may be adopted in a district. The rule does
not specify the method of adoption, but it does require that adoption of a Local
Form be preceded by a public notice and comment period.
To promote consistency among Local Forms and clarity of content of chapter 13
plans, the rule prescribes several formatting and disclosure requirements.
Paragraphs in such a form must be numbered and labeled in bold type, and the
form must contain separate paragraphs for the cure and maintenance of home
mortgages, payment of domestic support obligations, treatment of secured
claims covered by the "hanging paragraph" of §1325(a), and surrender of
property securing a claim. Whether those portions of the Local Form are used in
a given chapter 13 case will depend on the debtor’s individual circumstances.
The rule requires that a Local Form begin with a paragraph for the debtor to call
attention to the fact that the plan contains a nonstandard provision; limits the
amount of a secured claim based on a valuation of the collateral, as authorized
by Rule 3012(b); or avoids a lien, as authorized by Rule 4003(d).
The last paragraph of a Local Form must be for the inclusion of any nonstandard
provisions, as defined by Rule 3015(c), and must include a statement that
nonstandard provisions placed elsewhere in the plan are void. This part gives the
debtor the opportunity to propose provisions that are not otherwise in, or that
deviate from, the Local Form. The form must also require a certification by the
debtor’s attorney or unrepresented debtor that there are no nonstandard
provisions other than those placed in the final paragraph.
Rule 4003.

Exemptions
*****

(d) AVOIDANCE BY DEBTOR OF TRANSFERS OF EXEMPT PROPERTY. A
proceeding under §522(f) by the debtor to avoid a lien or other transfer of
property exempt under §522(f) of the Code shall be commenced by motion in the
manner provided by in accordance with Rule 9014, or by serving a chapter 12
or chapter 13 plan on the affected creditors in the manner provided by Rule 7004
for service of a summons and complaint. Notwithstanding the provisions of
subdivision (b), a creditor may object to a motion filedrequest under §522(f) by
challenging the validity of the exemption asserted to be impaired by the lien.
Committee Note
Subdivision (d) is amended to provide that a request under §522(f) to avoid a lien
or other transfer of exempt property may be made by motion or by a chapter 12
or chapter 13 plan. A plan that proposes lien avoidance in accordance with this
rule must be served as provided under Rule 7004 for service of a summons and
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complaint. Lien avoidance not governed by this rule requires an adversary
proceeding.
Rule 5009.

Closing Chapter 7 Liquidation, Chapter 12Family Farmer's
Debt Adjustment, Chapter 13Individual's Debt Adjustment,
and Chapter 15Ancillary and Cross-Border Cases; Order
Declaring Lien Satisfied

(a) CLOSING OF CASES UNDER CHAPTERS 7, 12, AND 13. If in a chapter
7, chapter 12, or chapter 13 case the trustee has filed a final report and final
account and has certified that the estate has been fully administered, and if
within 30 days no objection has been filed by the United States trustee or a
party in interest, there shall be a presumption that the estate has been fully
administered.
*****
(d) ORDER DECLARING LIEN SATISFIED. In a chapter 12 or chapter 13
case, if a claim that was secured by property of the estate is subject to a lien
under applicable nonbankruptcy law, the debtor may request entry of an order
declaring that the secured claim has been satisfied and the lien has been
released under the terms of a confirmed plan. The request shall be made by
motion and shall be served on the holder of the claim and any other entity
the court designates in the manner provided by Rule 7004 for service of a
summons and complaint.
Committee Note
Subdivision (d) is added to provide a procedure by which a debtor in a chapter 12
or chapter 13 case may request an order declaring a secured claim satisfied and
a lien released under the terms of a confirmed plan. A debtor may need
documentation for title purposes of the elimination of a second mortgage or other
lien that was secured by property of the estate. Although requests for such
orders are likely to be made at the time the case is being closed, the rule does
not prohibit a request at another time if the lien has been released and any other
requirements for entry of the order have been met.
Other changes to this rule are stylistic.
Rule 7001.

Scope of Rules of Part VII

An adversary proceeding is governed by the rules of this Part VII. The following
are adversary proceedings:
*****
(2) a proceeding to determine the validity, priority, or extent of a lien or other
interest in property, other than but not a proceeding under Rule 3012 or Rule
4003(d);
*****
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Committee Note
Subdivision (2) is amended to provide that the determination of the amount of a
secured claim under Rule 3012, like a proceeding by the debtor to avoid a lien on
or other transfer of exempt property under Rule 4003(d), does not require an
adversary proceeding. The determination of the amount of a secured claim may
be sought by motion or through a chapter 12 or chapter 13 plan in accordance
with Rule 3012. An adversary proceeding continues to be required for lien
avoidance not governed by Rule 4003(d).
Rule 9009.

Forms

(a) OFFICIAL FORMS. Except as otherwise provided in Rule 3016(d), the The
Official Forms prescribed by the Judicial Conference of the United States shall be
observed and used with alterations as maybe appropriate without alteration,
except as otherwise provided in these rules, in a particular Official Form, or in
the national instructions for a particular Official Form. Forms may be combined
and their contents rearranged to permit economies in their use. Official Forms
may be modified to permit minor changes not affecting wording or the order of
presenting information, including changes that:
(1) expand the prescribed areas for responses in order to permit complete
responses;
(2) delete space not needed for responses; or
(3) delete items requiring detail in a question or category if the filer
indicates – either by checking "no" or "none" or by stating in words – that
there is nothing to report on that question or category.
(b) DIRECTOR’S FORMS. The Director of the Administrative Office of the
United States Courts may issue additional forms for use under the Code.
(c) CONSTRUCTION. The forms shall be construed to be consistent with these
rules and the Code.
Committee Note
This rule is amended and reorganized into separate subdivisions.
Subdivision (a) addresses permissible modifications to Official Forms. It requires
that an Official Form be used without alteration, except when another rule, the
Official Form itself, or the national instructions applicable to an Official Form
permit alteration. The former language generally permitting alterations has been
deleted, but the rule preserves the ability to make minor modifications to an
Official Form that do not affect the wording or the order in which information is
presented on a form. Permissible changes include those that merely expand or
delete the space for responses as appropriate or delete inapplicable items so
long as the filer indicates that no response is intended. For example, when more
space will be necessary to completely answer a question on an Official Form
without an attachment, the answer space may be expanded. Similarly, varying
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the width or orientation of columnar data on a form for clarity of presentation
would be a permissible minor change. On the other hand, many Official Forms
indicate on their face that certain changes are not appropriate. Any changes that
contravene the directions on an Official Form would be prohibited by this rule.
The creation of subdivision (b) and subdivision (c) is stylistic.
III.

PROPOSED AMENDMENT
PROCEDURE3

TO

THE

FEDERAL

RULES

OF

CIVIL

Rule 4. Summons
*****
(m) Time Limit for Service. If a defendant is not served within 90 days after
the complaint is filed, the court – on motion or on its own after notice to the
plaintiff – must dismiss the action without prejudice against that defendant or
order that service be made within a specified time. But if the plaintiff shows
good cause for the failure, the court must extend the time for service for an
appropriate period. This subdivision (m) does not apply to service in a foreign
country under Rule 4(f), 4(h)(2), or 4(j)(1), or to service of a notice under Rule
71.1(d)(3)(A).
*****
Committee Note
This is a technical amendment that integrates the intended effect of the
amendments adopted in 2015 and 2016.
IV.

PROPOSED AMENDMENTS TO THE FEDERAL RULES OF EVIDENCE4
Rule 803.

Exceptions to the Rule Against Hearsay – Regardless of
Whether the Declarant Is Available as a Witness

The following are not excluded by the rule against hearsay, regardless of
whether the declarant is available as a witness:
*****
(16) Statements in Ancient Documents. A statement in a document that is at
least 20 years oldthat was prepared before January 1, 1998, and whose
authenticity is established.
*****
Committee Note
3

New material is underlined.

4

New material is underlined; matter to be omitted is lined through.
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The ancient documents exception to the rule against hearsay has been limited to
statements in documents prepared before January 1, 1998. The Committee has
determined that the ancient documents exception should be limited due to the
risk that it will be used as a vehicle to admit vast amounts of unreliable
electronically stored information (ESI). Given the exponential development and
growth of electronic information since 1998, the hearsay exception for ancient
documents has now become a possible open door for large amounts of
unreliable ESI, as no showing of reliability needs to be made to qualify under the
exception.
The Committee is aware that in certain cases – such as cases involving latent
diseases and environmental damage – parties must rely on hardcopy documents
from the past. The ancient documents exception remains available for such
cases for documents prepared before 1998. Going forward, it is anticipated that
any need to admit old hardcopy documents produced after January 1, 1998 will
decrease, because reliable ESI is likely to be available and can be offered under
a reliability-based hearsay exception. Rule 803(6) may be used for many of these
ESI documents, especially given its flexible standards on which witnesses might
be qualified to provide an adequate foundation. And Rule 807 can be used to
admit old documents upon a showing of reliability – which will often (though not
always) be found by circumstances such as that the document was prepared with
no litigation motive in mind, close in time to the relevant events. The limitation of
the ancient documents exception is not intended to raise an inference that 20year-old documents are, as a class, unreliable, or that they should somehow not
qualify for admissibility under Rule 807. Finally, many old documents can be
admitted for the non-hearsay purpose of proving notice, or as party-opponent
statements.
The limitation of the ancient documents hearsay exception is not intended to
have any effect on authentication of ancient documents. The possibility of
authenticating an old document under Rule 901(b)(8) – or under any ground
available for any other document – remains unchanged.
The Committee carefully considered, but ultimately rejected, an amendment that
would preserve the ancient documents exception for hardcopy evidence only. A
party will often offer hardcopy that is derived from ESI. Moreover, a good deal of
old information in hardcopy has been digitized or will be so in the future. Thus,
the line between ESI and hardcopy was determined to be one that could not be
drawn usefully.
The Committee understands that the choice of a cut-off date has a degree of
arbitrariness. But January 1, 1998 is a rational date for treating concerns about
old and unreliable ESI. And the date is no more arbitrary than the 20-year cutoff
date in the original rule. See Committee Note to Rule 901(b)(8) ("Any time period
selected is bound to be arbitrary.").
Under the amendment, a document is "prepared" when the statement proffered
was recorded in that document. For example, if a hardcopy document is
prepared in 1995, and a party seeks to admit a scanned copy of that document,
the date of preparation is 1995 even though the scan was made long after that –
the subsequent scan does not alter the document. The relevant point is the date
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on which the information is recorded, not when the information is prepared for
trial. However, if the content of the document is itself altered after the cut-off
date, then the hearsay exception will not apply to statements that were added in
the alteration.
Rule 902.

Evidence That Is Self-Authenticating

The following items of evidence are self-authenticating; they require no extrinsic
evidence of authenticity in order to be admitted:
*****
(13) Certified Records Generated by an Electronic Process or System. A
record generated by an electronic process or system that produces an accurate
result, as shown by a certification of a qualified person that complies with the
certification requirements of Rule 902(11) or (12). The proponent must also
meet the notice requirements of Rule 902(11).
Committee Note
Paragraph (13). The amendment sets forth a procedure by which parties can
authenticate certain electronic evidence other than through the testimony of a
foundation witness. As with the provisions on business records in Rules 902(11)
and (12), the Committee has found that the expense and inconvenience of
producing a witness to authenticate an item of electronic evidence is often
unnecessary. It is often the case that a party goes to the expense of producing
an authentication witness, and then the adversary either stipulates authenticity
before the witness is called or fails to challenge the authentication testimony
once it is presented. The amendment provides a procedure under which the
parties can determine in advance of trial whether a real challenge to authenticity
will be made, and can then plan accordingly.
Nothing in the amendment is intended to limit a party from establishing
authenticity of electronic evidence on any ground provided in these Rules,
including through judicial notice where appropriate.
A proponent establishing authenticity under this Rule must present a certification
containing information that would be sufficient to establish authenticity were that
information provided by a witness at trial. If the certification provides information
that would be insufficient to authenticate the record if the certifying person
testified, then authenticity is not established under this Rule. The Rule
specifically allows the authenticity foundation that satisfies Rule 901(b)(9) to be
established by a certification rather than the testimony of a live witness.
The reference to the "certification requirements of Rule 902(11) or (12)" is only to
the procedural requirements for a valid certification. There is no intent to require,
or permit, a certification under this Rule to prove the requirements of Rule 803(6).
Rule 902(13) is solely limited to authentication, and any attempt to satisfy a
hearsay exception must be made independently.
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A certification under this Rule can establish only that the proffered item has
satisfied the admissibility requirements for authenticity. The opponent remains
free to object to admissibility of the proffered item on other grounds – including
hearsay, relevance, or in criminal cases the right to confrontation. For example,
assume that a plaintiff in a defamation case offers what purports to be a printout
of a webpage on which a defamatory statement was made. Plaintiff offers a
certification under this Rule in which a qualified person describes the process by
which the webpage was retrieved. Even if that certification sufficiently establishes
that the webpage is authentic, defendant remains free to object that the
statement on the webpage was not placed there by defendant. Similarly, a
certification authenticating a computer output, such as a spreadsheet, does not
preclude an objection that the information produced is unreliable – the
authentication establishes only that the output came from the computer.
A challenge to the authenticity of electronic evidence may require technical
information about the system or process at issue, including possibly retaining a
forensic technical expert; such factors will affect whether the opponent has a fair
opportunity to challenge the evidence given the notice provided.
The reference to Rule 902(12) is intended to cover certifications that are made in
a foreign country.
Rule 902.

Evidence That Is Self-Authenticating

The following items of evidence are self-authenticating; they require no extrinsic
evidence of authenticity in order to be admitted:
*****
(14) Certified Data Copied from an Electronic Device, Storage Medium, or
File.
Data copied from an electronic device, storage medium, or file, if
authenticated by a process of digital identification, as shown by a certification of a
qualified person that complies with the certification requirements of Rule 902(11)
or (12). The proponent also must meet the notice requirements of Rule
902(11).
Committee Note
Paragraph (14). The amendment sets forth a procedure by which parties can
authenticate data copied from an electronic device, storage medium, or an
electronic file, other than through the testimony of a foundation witness. As with
the provisions on business records in Rules 902(11) and (12), the Committee
has found that the expense and inconvenience of producing an authenticating
witness for this evidence is often unnecessary. It is often the case that a party
goes to the expense of producing an authentication witness, and then the
adversary either stipulates authenticity before the witness is called or fails to
challenge the authentication testimony once it is presented. The amendment
provides a procedure in which the parties can determine in advance of trial
whether a real challenge to authenticity will be made, and can then plan
accordingly.
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Today, data copied from electronic devices, storage media, and electronic files
are ordinarily authenticated by "hash value." A hash value is a number that is
often represented as a sequence of characters and is produced by an algorithm
based upon the digital contents of a drive, medium, or file. If the hash values for
the original and copy are different, then the copy is not identical to the original. If
the hash values for the original and copy are the same, it is highly improbable
that the original and copy are not identical. Thus, identical hash values for the
original and copy reliably attest to the fact that they are exact duplicates. This
amendment allows self-authentication by a certification of a qualified person that
she checked the hash value of the proffered item and that it was identical to the
original. The rule is flexible enough to allow certifications through processes
other than comparison of hash value, including by other reliable means of
identification provided by future technology.
Nothing in the amendment is intended to limit a party from establishing
authenticity of electronic evidence on any ground provided in these Rules,
including through judicial notice where appropriate.
A proponent establishing authenticity under this Rule must present a certification
containing information that would be sufficient to establish authenticity were that
information provided by a witness at trial. If the certification provides information
that would be insufficient to authenticate the record if the certifying person
testified, then authenticity is not established under this Rule.
The reference to the "certification requirements of Rule 902(11) or (12)" is only to
the procedural requirements for a valid certification. There is no intent to require,
or permit, a certification under this Rule to prove the requirements of Rule 803(6).
Rule 902(14) is solely limited to authentication, and any attempt to satisfy a
hearsay exception must be made independently.
A certification under this Rule can only establish that the proffered item is
authentic. The opponent remains free to object to admissibility of the proffered
item on other grounds – including hearsay, relevance, or in criminal cases the
right to confrontation. For example, in a criminal case in which data copied from a
hard drive is proffered, the defendant can still challenge hearsay found in the
hard drive, and can still challenge whether the information on the hard drive was
placed there by the defendant.
A challenge to the authenticity of electronic evidence may require technical
information about the system or process at issue, including possibly retaining a
forensic technical expert; such factors will affect whether the opponent has a fair
opportunity to challenge the evidence given the notice provided.
The reference to Rule 902(12) is intended to cover certifications that are made in
a foreign country.
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NEW TURNS ON THE PATH TO JUSTICE:
RECENT CHANGES IN CRIMINAL LAW IN KENTUCKY
Angela M. Rea

I.

PRE-TRIAL ISSUES
A.

Kentucky Supreme Court Cases
1.

Murphy v. Commonwealth, No. 2015-SC-000235-DG, 500 S.W.3d
827 (Ky. 2016).
Opinion by Justice Noble. All sitting. All concur. Jeffrey Murphy
was adjudicated a juvenile delinquent for a sex offense in
Michigan for which he was required to register by the law of that
state. In 2011, he moved to Kentucky and initially registered with
the Kentucky Sex Offender registry. He would not have been
required to register had the adjudication taken place in Kentucky.
In a 2013 address verification, he was found to not be living at the
address where he was registered. As a result, he was charged
with failure to comply with the sex offender registry. Murphy made
a motion to dismiss the charge. The trial court denied the motion.
Thereafter, Murphy entered a conditional guilty plea.
The Court of Appeals confirmed the conviction, holding that the
plain language of KRS 17.510(7) requires him to register in
Kentucky. He sought discretionary review to the Kentucky
Supreme Court.
After granting discretionary review, the Court affirmed, holding that
Murphy was indeed required to register by the plain language of
KRS 17.510(7), which requires registration in this state of any
person who was required to register in another state upon that
person's relocation to this state.
KRS 17.510(6) and (7) were amended in 2017 to create the
following exception:
"(b) No person shall be required to register under this subsection
for a juvenile adjudication if such an adjudication in this
Commonwealth would not create a duty to register. This
paragraph shall be retroactive."

2.

Champion v. Commonwealth, No. 2015-SC-000570-DG, 2017 WL
636420 (Ky. Feb. 16, 2017).
Opinion by Chief Justice Minton. All sitting. Hughes, Keller,
Venters, and Wright concur. Cunningham and VanMeter concur in
result only. A Lexington city ordinance stated that "No person
shall beg or solicit upon the public streets or at the intersection of
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said public streets within the urban county area." It further
imposed a criminal penalty of "a fine not less than one hundred
dollars ($100.00) or be imprisoned not less than ten (10) days nor
more than thirty (30) days or both for each offense." Champion
was charged with violating the ordinance for holding a handmade
sign asking for money at an intersection. At his arraignment, he
entered a conditional guilty plea for credit time served.
His conviction was appealed to the Circuit Court, which affirmed.
He sought discretionary review with the Kentucky Court of
Appeals and was denied. He then sought, and was granted,
discretionary review with the Kentucky Supreme Court.
Reversing the Fayette Circuit Court's judgment, the Kentucky
Supreme Court found that Lexington's ordinance criminalizing
panhandling violates the First Amendment to the United States
Constitution, as an unconstitutional regulation of speech. It stated
that "panhandling is constitutionally protected speech."
The ordinance was not content-neutral because a person could
legally stand at an intersection with a sign that reads "Jesus loves
you" or "Not my President," but a person that stands at that
intersection with a sign that says "Homeless please help" could be
convicted of a crime.
The ordinance did not pass strict scrutiny because it was not
narrowly tailored to meet a compelling government interest. The
Commonwealth had argued that it did so because it "ensured
public safety… and ensured the free flow of traffic[.]" However, the
Supreme Court found that the Commonwealth had failed to
provide any evidence that outlawing panhandling furthered this
interest or that the statute was narrowly tailored to meet it.
Of note: Champion also argued that, as a local government,
Lexington may not enact criminal statutes. The Court found the
issue to be moot as it had struck down the ordinance as a First
Amendment violation.
3.

Pace v. Commonwealth, Nos. 2015-SC-000399-DG, 2015-SC000400-DG, 2017 WL 1102824 (Ky. Mar. 23, 2017).
Opinion by Justice Cunningham. All sitting. All concur. While
conducting surveillance on an apartment building following a
homicide, police saw a car pull up and several people get out and
walk to the back of the building. Law enforcement had received a
tip concerning possible retaliation for the homicide. They followed,
approached, and searched the people, finding a gun and drugs on
one of the men. One of the people had been in Pace and Collins'
first-floor apartment using marijuana. An officer attempted a
"knock and talk," but got no answer. She then walked around to
the back of the apartment, to its ajar sliding glass door. The door
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was located inside of a patio which was, in turn, partially enclosed
by a "brick wall standing approximately five feet and four inches
tall." Two other officers were already standing in the enclosed
area and said that they could see bags of marijuana on a table
inside of the apartment. The three officers entered and searched
the apartment. They found three bags of marijuana, eight
marijuana plants, and drug paraphernalia. Pace and Collins
consented to a second search of the apartment after they were
told of the first search. During the second search, the police
seized the contraband that they had already found along with a
newly-discovered bag of cocaine.
Both defendants entered conditional guilty pleas after losing
suppression motions in the Circuit Court. The Kentucky Court of
Appeals affirmed the Circuit Court's denial of the motions to
suppress. Both sought discretionary review to the Kentucky
Supreme Court.
The Kentucky Supreme Court reversed, finding that the evidence
should have been suppressed by the trial court.
It held:
a.

b.

Police did not conduct a valid warrantless search of the
apartment. The warrantless search of the apartment was
not justified by any recognized exception to the warrant
requirement.
i.

The "protective sweep" exception did not apply
because everyone had been detained outside of
the apartment when the police entered to search.

ii.

The "emergency aid" exception did not apply
because a reasonable police officer would not have
believed that a person inside of the apartment
needed aid as there was no evidence of an
altercation or evidence that anyone else was inside
of the apartment.

iii.

The "plain view" exception does not apply because
it only deals with seizures, and cannot justify "an
otherwise unlawful intrusion."

Police did not see the bags of marijuana while conducting
a search of the open fields surrounding the apartment. The
apartment's curtilage included the "partially enclosed
patio." An expectation of privacy attaches to the curtilage
of a residence. United States v. Dunn, 480 U.S. 294
(1980). That case sets out four "non-exclusive" factors that
a court may use to determine whether an area constitutes
curtilage:
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(1) how close is the area to the residence?
(2) is the area "included within an enclosure within the
home"?
(3) what is the "nature" of the area's use?
(4) what efforts have been taken "to protect the area
from… people passing by"?
The vantage point used by law enforcement here was
"attached and immediately adjacent to the apartment." It
was "partially enclosed" by a five foot four inch brick wall
that provided privacy to the occupants. Officer Shepherd's
second "knock and talk" was improper because it occurred
within the apartment's curtilage and any implied license to
approach a residence applies only to the "main entrance."
Of note: The Court found that the Commonwealth did not preserve
its argument that Pace and Collins' consent to the second search
purged any error.
The Court also pointed out that the trial court's failure to issue
written findings complicated its review.
B.

Kentucky Court of Appeals Cases
1.

Pomeroy v. Commonwealth, No. 2015-CA-001487-MR, 509
S.W.3d 721 (Ky. App. 2016).
Opinion by Judge Thompson. Chief Judge Kramer and Judge
Nickell concur. Police were called by a homeowner because
Pomeroy, a guest, had possibly overdosed. Upon arrival, the
homeowner gave the officer a syringe. The officer also saw a
burned spoon with residue, a second syringe underneath
Pomeroy, and a substance that the officer believed to be heroin.
This interaction took place three months prior to the enactment of
KRS 218A.133(2), which provided immunity from prosecution for
possession of controlled substances and possession of drug
paraphernalia charges when a person has sought help from
authorities because of a drug overdose. Pomeroy entered
conditional guilty pleas to possession of a controlled substance in
the first degree and possession of drug paraphernalia. He
reserved the right to appeal the question of the statute's
retroactivity to the Kentucky Court of Appeals.
The Court held that Pomeroy was immune from prosecution
because KRS 218A.133(2) applies retroactively. It pointed out that
procedural changes to the law are retroactive, while substantive
changes are not. KRS 218A.133(2) provides an immunity from
prosecution, which is a "procedural bar" to the prosecution of the
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charges; it is therefore retroactive. Had the statute been a
substantive change to the law, such as a legislatively created
defense to a criminal charge, it would not be retroactive.
2.

Lundy v. Commonwealth, No. 2015-CA-000451-MR, 511 S.W.3d
398 (Ky. App. 2017).
Opinion by Judge Thompson. Judges Combs and VanMeter
concur. After being shot by his wife, Mark Lundy fled his
residence to get to a hospital. As a result of the shooting, local
police received a search warrant for Mr. Lundy's house, garage,
and an outbuilding. The warrant authorized police to search for
"firearms and ammunition, firearm accessories, shell casings,
projectiles, wine bottles and any blood evidence." During the
search, the local police found over twelve pounds of marijuana in
a locked freezer in the garage and assorted drug paraphernalia.
When they searched the outbuilding, police found a suspected
marijuana grow operation. They then called the narcotics task
force, which completed the search of the outbuilding and seized
385 marijuana plants and other drug paraphernalia. The trial court
denied Lundy's motion to suppress the twelve pounds of
marijuana found by the local police, but granted his motion to
suppress the evidence seized by the narcotics task force as it had
not obtained its own search warrant before the seizure. At trial,
Lundy was convicted of possession of marijuana and possession
of drug paraphernalia.
The Kentucky Court of Appeals affirmed the convictions. It held
that the search warrant granted during the investigation of the
shooting was broad enough to authorize the search leading to the
discovery of the twelve pounds of marijuana in the garage and the
grow operation in the outbuilding. Although a search warrant must
particularly describe the places to be searched and the persons or
things to be seized, it need not specify who will conduct the
search. Any law enforcement officer may use the warrant to
search the places authorized by the warrant. Further, the scope of
the search includes any place where the described items (here:
"firearms and ammunition, firearm accessories, shell casings,
projectiles, wine bottles and any blood evidence") may be found.
This language was broad enough to include the place where the
narcotics task force found the grow operation.
Of note: The trial court had denied Lundy's motion for a directed
verdict based on the Commonwealth's failure to prove the
suspected marijuana was not actually hemp. It also refused to
give his proposed jury instruction on the legality of industrial
hemp.
On these issues, the Court of Appeals held that Lundy was not
entitled to a directed verdict or a jury instruction on the lawful
growth and possession of hemp. Lundy was not licensed to grow
2-5

or possess hemp. The possession and growth of any cannabis is
illegal unless the grower has a lawfully obtained state license. As
Lundy did not have a license, the Commonwealth was not
required to prove in its case in chief that the items seized were
marijuana and not hemp and the Court was not required to give a
jury instruction on the lawful possession and growth of hemp.
3.

Greer v. Commonwealth, No. 2016-CA-001006-MR, 2017 WL
943971 (Mar. 10, 2017).
Opinion by Judge Clayton. Dixon and Nickell concur. Greer was
known by police to be involved in drug trafficking in a certain
neighborhood. During a briefing, officers were given a description
of Greer's vehicle and license plate number. While on patrol that
evening, an officer spotted Greer's vehicle and pulled him over
because he could not make out the gender or features of the
driver due to the dark window tint. After initiating a traffic stop, the
officer immediately smelled marijuana when he approached the
vehicle. He searched the vehicle and found marijuana and a
handgun. Greer was a convicted felon. During the interaction, the
officer attempted to use two different tint meters to determine the
degree of tint, but was not successful. The grand jury did not indict
on the charge of excessive window tint. At a suppression hearing,
Greer called a witness who testified that he had applied the tint to
Greer's windows in conformance with KRS 189.110(4). The officer
testified about his training and experience observing window tint.
Greer's motion suppress evidence was denied. Greer entered
conditional guilty pleas to possession of marijuana and
possession of a firearm by a convicted felon and appealed the trial
court's suppression ruling to the Court of Appeals.
The Court affirmed, finding that the officer's suspicion of improper
window tint supplied the basis of a valid traffic stop, in spite of
Greer's argument that the officer was wrong and that the stop was
pretextual. The Court noted that the officer testified that he was
trained at the academy to detect excessive tint and had also
received field training on the topic. That training taught him that if
he could not identify the gender, features, or clothing of an
occupant, then the tint likely violated the law. The Court found no
significance in the fact that the grand jury had declined to indict
the charge of excessive window tint.
The Court also noted Kentucky's continued adherence to Whren v.
United States, 517 U.S. 806 (1996), when it looked at whether the
stop was justified instead of analyzing Greer's claim that it was a
pretextual stop.
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4.

Kennedy v. Commonwealth, No. 2014-CA-001911-MR, 488
S.W.3d 41 (Ky. App.2016).
Opinion by Judge Stumbo. Judges Combs and Dixon concur.
Police stopped a car in which Kennedy was a passenger. The
vehicle was stopped because it displayed a temporary tag that the
officer could not read on the inside of the upper left corner of the
tinted back window and because it matched the description of a
car that had fled an another officer twice a month earlier. After the
stop, the officer noticed that the temporary tag was expired.
Another officer arrived and knew the driver, Green, to be a gang
member and to carry drugs and weapons. A K9 unit was called
and everyone was removed from the car. Kennedy had a warrant
for his arrest. Police found cocaine and cash on him when they
arrested him. After his motion to suppress evidence was denied,
Kennedy entered a conditional guilty plea to possession of a
controlled substance in the first degree, reserving his right to
appeal the trial court's suppression ruling to the Kentucky Court of
Appeals.
The Court affirmed. As a matter of first impression, it held that
KRS 186.170(1) applies to the display of temporary and
permanent license plates. It stated that, "while no Kentucky statute
specifically addresses the display of temporary license plates, no
statute exempts temporary license plates from the requirements of
KRS 186.170(1)." An unilluminated temporary tag therefore
provided probable cause for the vehicle stop.

5.

Marino v. Commonwealth, No. 2014-CA-001163-MR, 488 S.W.3d
621 (Ky. App. 2016).
Opinion by Judge Kramer. Chief Judge Acree and Judge Clayton
concur. Marino was arrested on a burglary charge. He was also
believed by law enforcement to match the description of the
suspect in a rape that had occurred eight years earlier. A detective
in the rape case attempted to interview Marino about those
allegations. He declined but drank from a Styrofoam cup brought
by the detective. When he left the room, he left the cup on the
table. The detective took the cup with her. A DNA test showed
that the DNA on the cup matched swabs taken from the rape
victim. The detective then secured a warrant for a blood sample
from Marino, which again matched the victim swabs. The trial
court denied Marino's motion to suppress evidence. He then
entered a conditional plea and appealed the decision to the
Kentucky Court of Appeals.
The Court affirmed, examining two related issues. 1) Marino's
saliva was constitutionally obtained. No search or intrusion
occurred here. Rather, the property, the cup, was abandoned and
its collection did not require a search warrant. Abandoned
property is not afforded protection by either Section Ten of the
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Kentucky Constitution or the Fourth Amendment to the United
States Constitution. 2) Therefore, the blood sample obtained after
saliva test was not the fruit of the poisonous tree.
6.

Lydon v. Commonwealth, No. 2014-CA-001719-DG, 490 S.W.3d
699 (Ky. App. 2016).
Opinion by Judge Maze. Judges Clayton and Thompson concur.
Police conducted a "knock and talk" at Lydon's apartment while
searching for a juvenile suspect. Lydon answered the door but
denied that anyone else was in the apartment. Officers, who could
smell burning marijuana, asked Lydon if the marijuana was his.
They entered his apartment before he answered. They found the
juvenile, marijuana, and rolling papers inside. They then asked for,
and received, consent to search the apartment. The trial court
denied Lydon's motion to suppress evidence. At the hearing, the
officer testified that he entered the apartment because the smell of
burning marijuana indicated that evidence was being destroyed.
Lydon entered a conditional guilty plea to possession of marijuana
and possession of drug paraphernalia.
He appealed the suppression decision to the Circuit Court, which
affirmed. He then sought discretionary review in the Court of
Appeals.
The Court reversed, finding that while the odor of burning
marijuana may create probable cause, it alone is insufficient to
create exigent circumstances justifying a warrantless entry. The
Commonwealth failed to prove the existence of exigent
circumstances, so entry to Lydon's apartment was unreasonable.

7.

Commonwealth v. Perry, No. 2014-CA-001282-MR, 507 S.W.3d
588 (Ky. 2016).
Opinion by Judge Thompson. Judges Clayton and Thompson
concur. Perry was tried on two counts of sodomy for acts against
C.P that allegedly occurred in 2005. He was convicted on one of
those counts. The Kentucky Supreme Court reversed the
conviction and remanded for a new trial in 2012. In December of
2013, the Commonwealth obtained an indictment charging Perry
with two additional counts of criminal abuse in the first degree for
acts against C.P. between January 2006 and December 31, 2007.
On that same date, the Commonwealth also obtained an
indictment charging Perry with criminal abuse against C.P.'s
brother, S.P. between January 1, 2006 and December 31, 2007.
Perry filed a motion to dismiss the two additional counts
concerning C.P. and the indictment concerning S.P. He argued
that the Commonwealth violated the Due Process Clause of the
United States Constitution by bringing the new charges after his
successful appeal. The trial court granted his motion, finding the
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Commonwealth's actions to be vindictive. The Commonwealth
appealed to the Court of Appeals.
The Court reversed the trial court, holding that Perry did not
successfully bear his burden of proving actual vindictiveness. A
court may find that there is a presumption of vindictiveness if it
finds that there is a realistic likelihood of vindictiveness by the
prosecutor. Because the new charges were based on actions that
are separate in time and distinct in conduct from the original
charges, there is not a realistic likelihood of vindictiveness and
Perry did not enjoy the benefit of this presumption. Therefore, he
was not relieved of the burden to prove actual vindictiveness. The
timing of bringing additional charges based on separate and
distinct conduct is a matter of prosecutorial discretion.
II.

TRIAL ISSUES
A.

Kentucky Supreme Court Cases
1.

Manery v. Commonwealth, No. 2014-SC-000666-MR, 492 S.W.3d
140 (Ky. 2016).
Opinion by Chief Justice Minton. All sitting. All concur. Manery
faced trial on allegations of rape and sex abuse against a tenyear-old. The child had been examined by a pediatrician and
tested positive for Gonorrhea. During the trial, the Commonwealth
called the jail medical doctor to testify that he received
presumptive positive test results for Manery for Gonorrhea and
that he had "begun eradicating the organisms" consistent with the
disease. He had never examined or met Manery prior to the trial
and had never reviewed his medical records. The lab technician
who conducted the test did not testify. Defense counsel objected
to the doctor's testimony on confrontation and hearsay grounds.
The trial court overruled the objection and the testimony was
admitted under the medical records exception to the hearsay rule.
Manery was found guilty and appealed to the Kentucky Supreme
Court.
The Court reversed, finding that Manery's constitutional rights to
confront and cross-examine witnesses against him under the Sixth
Amendment of the United States Constitution and Section Eleven
of the Kentucky Constitution were violated when the
Commonwealth was permitted to use a hearsay exception to
introduce incriminating forensic test results through the jail's
doctor, rather than through live testimony from the technician who
conducted the test.
The Court's analysis was guided by Crawford v. Washington, 124
S.Ct. 1354 (2004), and Davis v. Washington, 126 S.Ct. 2266
(2006). These cases focused the inquiry on whether the statement
at issue is testimonial or nontestimonial. A testimonial statement
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may only be admitted if the defendant has the opportunity to
confront and cross-examine the witness. The Kentucky Supreme
Court looked through this lens at forensic or medical evidence. It
stated that a forensic or medical report is non-testimonial if it was
intended for the primary purpose of providing medical treatment
and was NOT intended to establish or prove a fact or serve as a
substitute for trial testimony, citing Little v. Commonwealth, 422
S.W.3d 238 (Ky.2013). A forensic or medical report is testimonial
if it has a primary purpose of creating an out-of-court substitute for
trial testimony. Here, the test was completed in response to a
search warrant and as part of the investigation about whether
Manery was the perpetrator and not for any medical purpose. It
was, therefore, testimonial and inadmissible in the absence of the
opportunity to confront and cross-examine the technician who
conducted the testing.
Of note: The Supreme Court found that the trial court did not
abuse its discretion with respect to admitting a presumptive test, in
place of a more formal diagnosis. It stated that it was left only with
Manery's argument "that it might have resulted in a false-positive
—a concern implicit in every consideration of forensic evidence—
coupled with the failure to conduct additional testing to reach a
formal diagnosis of gonorrhea for Manery."
2.

Commonwealth v. Doss, No. 2015-SC-000018-CL, 510 S.W.3d
830 (Ky. 2016).
Opinion by Justice Venters. All sitting. All concur. Forty-one
people were called as a jury panel for voir dire, only one of which
was African-American. Doss objected that the panel was not a fair
cross-section of the community. No evidence was presented that
the venire was drawn from a pool that was selected in any way
contrary to the applicable rules and procedures. After the lone
African-American member of the panel was struck randomly, the
trial judge dismissed the panel. A second panel was called, which
contained some people who had been part of the first panel.
During voir dire of the second panel, the trial judge prevented the
parties from asking about statements some jurors had made
during the initial voir dire session. Doss was subsequently
acquitted by the second jury. The Commonwealth sought, and
was granted, a certification of law by the Kentucky Supreme
Court.
The Kentucky Supreme certified two questions of law.
a.

A trial judge does not have the discretion to dismiss a
randomly selected jury panel because it appears to be
unrepresentative of a fair cross section of the community,
where the rules for jury selection were properly followed
and no evidence suggests that the jury pool from which the
panel was drawn was not a fair cross section of the
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community or that any significant segment of the local
population was systematically excluded from the jury pool
Doss bore the burden to show a prima facie violation of the
fair cross-section requirement. He did not show any
systematic exclusion of African-American members. In this
instance, he had a jury that was randomly selected and all
jury selection rules were followed.
b.

3.

The trial judge abused his discretion when he generally
prohibited the parties from, during the second voir dire
session, asking any members from the first panel about
any information provided during that first voir dire. Parties
cannot be prohibited from examining or challenging a
prospective juror with respect to statements made by a
panel member during a previous voir dire examination,
although the court may "impose reasonable limitations on
the inquiry."

Cunningham v. Commonwealth, No. 2014-SC-000436-MR, 501
S.W.3d 414 (Ky. 2016).
Opinion by Justice Venters, All sitting. Minton, C.J., Hughes,
Keller, Noble, and Wright concur. Cunningham dissents by
separate opinion. Cunningham was charged with theft and
burglary offenses involving stealing a motorcycle from the victim's
house. At trial, he testified to an alibi. He said that he was visiting
the alibi witness on the night when motorcycle was stolen. The
alibi witness also testified and confirmed Cunningham's account.
When cross-examining Cunningham, the Commonwealth was
allowed to impeach him with his pre-trial silence about the alibi,
questioning him about never having mentioned it in his statement
to police. Cunningham was convicted and appealed to the
Kentucky Supreme Court.
The Court reversed, holding that Cunningham's substantial rights
were violated by improper impeachment. In its analysis, it
distinguished this case from Taylor v. Commonwealth, 276
S.W.3d 800 (Ky. 2008), where the Court had held that a
defendant's constitutional right to remain silent is not infringed by
cross-examination highlighting discrepancies between his prior
statement to police and his trial testimony.
The Court also found that Cunningham's failure to mention the
alibi when talking to police was not an adoptive admission under
KRE 801A(b)(2). It did so because he had answered law
enforcement questions rather than being silent and because
officers had not made reference to relevant time period in a way
that would have "naturally" motivated Appellant to assert his
whereabouts on that night."
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Of note: The Court also held that the trial court had properly
denied Cunningham's motions for directed verdicts on the theft
and burglary charge because the evidence presented a question
of fact about whether the property at issue belonged to
Cunningham.
The Court further stated that, upon retrial, evidence concerning
the victim's lack of insurance coverage was not relevant and
should not be admitted (provided of course, "that the issue arises
again in substantially the same evidentiary context" as in the first
trial).
4.

Burke v. Commonwealth, No. 2014-SC-000472-DG, 506 S.W.3d
307 (Ky. 2016).
Opinion by Justice Keller. All sitting. All concur. Burke and others
were sitting in a car in a parking lot at night when a group of
women walked through the lot. An altercation began between two
groups. Burke was seen to kick at least one of the women while
yelling disparaging things about the women's sexuality. A third
group came onto the lot and confronted Burke. He then used a
knife to stab or slice three of the men from that group. He was
convicted of assault in the fourth degree for kicking one of the
women and three counts of assault in the second degree for
stabbing or slicing the men with the knife. At sentencing, trial court
found, pursuant to, KRS 532.031, that Burke's actions constituted
a hate crime.
The Court of Appeals affirmed and Burke appealed to the
Kentucky Supreme Court.
The Court held that Kentucky's hate crimes statute, KRS 532.031,
is constitutional. The statute survives constitutional scrutiny
because it does not impact the length of the sentence
recommended by the jury. Additionally, the designation is also
permissive, not mandatory, in its application by the trial court and
parole board. Rather, it permits the trial court to use the "hate
crime" designation to deny probation or conditional discharge and
also allows the parole board to consider the designation when
deciding whether to grant, deny, or delay parole to an inmate.
The Court held that the application of the designation was
appropriate with respect to the assault in the fourth degree
conviction because the trial court found that Burke kicked the
woman because of her perceived sexual orientation and with that
status being the primary factor for the assault. The trial court's
finding was sufficient because the designation was proven by a
preponderance of the evidence.
Conversely, the Court held that the trial court had misapplied the
designation to the assault in the second degree convictions
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because there was no evidence that Burke was motivated to
assault the men because of any of the "protected status[es]" set
out in KRS 532.031.
The Court noted that the perception of the defendant is at issue;
the actual status of the victim is irrelevant under the statute.
KRS 532.031 was amended in 2017 (by HB 14, known as the
"Blue Lives Matter" bill) to expand the list of people with protected
status to include: "a person's actual or perceived employment as a
state, city, county, or federal peace officer, member of an
organized fire department, or emergency medical services
personnel."
5.

Murphy v. Commonwealth, No. 2015-SC-000487-MR, 509 S.W.3d
34 (Ky. 2017).
Opinion by Justice Hughes. All sitting. Minton, C.J., Cunningham,
Keller, VanMeter, and Venters concur. Cunningham concurs by
separate opinion. Wright concurs in result only by separate
opinion. Murphy was a Sunday school teacher; Paul (a
pseudonym) was a fifteen-year old pupil in his class. Murphy told
Paul that he possessed dark magic powers bestowed upon him by
God that allowed him to see a person's sins and sexuality by
touching their hands and that he could tell that Paul's sin was
bisexuality. He also claimed that he could erase a person's mind.
Finally, Murphy offered to help Paul control his bisexual urges by
continually tempting him sexually. Later, while driving together,
Murphy would test Paul's sexual urges. As part of this "test" he
would check if Paul had an erection by touching him over his
clothes and by asking to see his genitals. Yet later, Murphy gave
Paul lubricant so he could masturbate in front of Murphy, leading
to Murphy performing oral sex on Paul. At trial, Paul said that he
acceded to Murphy's requests because he feared Murphy's black
magic powers and having his mind erased. Murphy was convicted
and appealed to the Kentucky Supreme Court.
The Court found that the trial court erred by failing to direct a
verdict of acquittal for the first-degree sodomy and first-degree
sexual abuse charges because the threats of black magic and
erasing Paul's mind did not constitute the forcible compulsion
required by KRS 510.070 (sodomy in the first degree) and
510.110 (sex abuse in the first degree). The threatened injuries
were mental instead of physical. Further, if it the threats had been
of physical harm, there was no testimony that they were made
close in time to the sexual acts.
The Court also found that any (unpreserved) prosecutorial
misconduct did not rise to palpable error because the statements
made during the Commonwealth's closing argument (such as
calling Murphy a monster and asking defense counsel to "have a
little shame") did not render the trial "fundamentally unfair."
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Finally, the Court held that Murphy's offer of proof did not preserve
the exclusion of a witness's mitigation testimony for appeal under
KRE 103(a)(2). The questions that Murphy asked of the witness
and the arguments that he made to the trial court were vague and
did not allow the Court to discern what specific evidence he was
attempting to produce during the witness's testimony.
6.

Gullett v. Commonwealth, No. 2016-SC-000242-MR, 2017 WL
1102827 (Ky. Mar. 23, 2017).
Opinion by Justice Venters. All sitting. Minton, C.J., Cunningham,
Hughes, Keller, and Wright concur. VanMeter concurs in result
only. Gullett was on trial for incest and sex offenses against his
daughter. A juror, who eventually served as the jury foreperson,
had relatives who had been convicted of crimes, were serving
prison sentences, or who were currently being prosecuted. Some
of those people had been represented by Gullet's counsel. The
family member facing current prosecution was represented by
another attorney in the same office. During voir dire, the trial
judge asked the potential jurors about involvement with the
prosecutor's office or with defense counsel by a juror or by the
juror's family members. The soon-to-be-foreperson was in the
room to hear the questions, but was not in the jury box at the time.
When she joined the others in the jury box, she answered
negatively when directly asked if any of the previously asked
questions gave her concerns. She had also answered negatively
to a similar question about involvement in the criminal justice
system on her juror qualification form.
Gullett was convicted at trial. Thereafter, his counsel learned
about the involvement in the criminal justice system of the
foreperson's family members. Gullet moved for a new trial, arguing
had he known this information he would have challenged the juror
for cause or used a peremptory challenge to remove the juror. The
trial court denied the motion.
The Kentucky Supreme Court reversed the trial court's denial of
the motion for a new trial. Gullet was denied a fair and impartial
jury because of the jury foreperson's deliberately deceptive
answers or non-responses during voir dire. This information would
have justified a for-cause challenge or the use of a peremptory
strike and were cause for the trial court to grant a new trial. The
Court stated that the "real problem" was that the juror's lack of
responses and her deceptive responses prevented anyone from
questioning her further about her potential bias. It also noted that
"her dishonesty is a strong indicator of bias." The events in this
case demonstrated that "the test for obtaining a new trial,
therefore, may also be satisfied by showing that the juror's
dishonesty prevented inquiry into a critical subject that may have
exposed a disqualifying bias or prejudice."
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B.

Kentucky Court of Appeals Cases
1.

Romero-Perez v. Commonwealth, No. 2014-CA-002006-MR, 492
S.W.3d 902 (Ky. App. 2016).
Opinion by Judge Jones. Chief Judge Acree and Judge Clayton
concur. Romero-Perez was on trial for burglary in the first degree
and fourth degree assault concerning entering the residence of his
estranged girlfriend, Delarosa, and assaulting her and her new
boyfriend. He was prevented from cross-examining Delarosa
concerning her pending application for a U-Visa. The application
had been received by the trial judge, but had not been signed. A
U-Visa can allow a person who is in the country without legal
status to obtain lawful permanent residence status within three
years, if that person is, among other things, a victim of domestic
violence. Romero-Perez was convicted and appealed to the Court
of Appeals.
The Kentucky Court of Appeals held that the trial court erred in
preventing the defendant from cross-examining Delarosa about
the pending U-Visa application. The structure of the U-Visa
program could cause a victim to embellish her testimony in hopes
of being as "helpful" as possible to prosecution so that her
application would succeed.
However, here, the error is harmless because other witnesses
testified to substantially similar facts as Delarosa and her account
was corroborated by physical evidence.

2.

Montgomery v. Commonwealth, No. 2015-CA-001844-MR 505
S.W.3d 274 (Ky. App. 2016).
Opinion by Judge J. Lambert. Judge Acree concurs. Judge
Thompson concurs in result only. Montgomery got into an
argument with his parents after they had forbidden him from
driving the family van because he did not have a license. His
mother blocked him by sitting in the driver's seat. He then
threatened to break the van's windows with a baseball bat. An
officer arrived in response to his father's call and Montgomery ran
at the officer with the bat. Montgomery paused briefly when he
was tased and then continued toward the officer with the bat
raised. After a chase, the officer next saw Montgomery on the
porch. He was holding a military style knife and the bat was on the
ground.
At this point, Montgomery complied with the officer's demand to
drop the knife and get on his knees, but then he attempted to pull
away while being handcuffed. At trial he was convicted of wanton
endangerment in the second degree, resisting arrest, and assault
in the third degree. He appealed to the Kentucky Court of
Appeals.
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Montgomery's convictions for assault in the third degree and
wanton endangerment in the second degree violated the
constitutional prohibition against double jeopardy. The conviction
for assault in the third degree required an element that the victim
was a peace officer, which the conviction for wanton
endangerment in the second degree did not. The only other
distinction in the conduct underlying those two charges in this
case was the required mental states, which are inconsistent.
Wanton endangerment in the second degree required
Montgomery to have a wanton state of mind with respect to
creating a substantial danger of physical injury. In contrast,
assault in the third degree required him to intentionally cause or
attempt to cause injury to the officer. Allowing both convictions to
stand would require the jury to have made inconsistent findings
with respect to Montgomery's mental state. The less serious
conviction is vacated.
The Court also stated that the double jeopardy issue was not
preserved. However it noted that "the constitutional protection
against double jeopardy is not waived by failure to object at the
trial level " citing Little v. Commonwealth, 422 S.W.3d 238, 248
(Ky. 2013), in turn, quoting Walden v. Commonwealth, 805
S.W.2d 102, 105 (Ky. 1991).
III.

POST-CONVICTION ISSUES
A.

Kentucky Supreme Court Case
Commonwealth v. Tapp, No. 2014-SC-000607-DG, 497 S.W.3d 239 (Ky.
2016).
Opinion by Justice Keller, Minton, C.J.; Hughes, and Noble concur.
Wright dissents by separate opinion with which Cunningham and Venters
join. On February 2, 2012, Tapp was sentenced on his prior pleas to drug
offenses to one year in prison probated for one year. In January, 2013,
Tapp's probation officer filed a violation report based on traffic citations
from August and November of 2012. The officer requested an admonition.
Later that month, before the court had acted on the prior report, the officer
filed a second report noting another traffic violation.
The
Commonwealth's Attorney filed a motion on January 28, 2013, that asked
the court to issue a criminal summons for Tapp and to review his
probationary status. A bench warrant was issued and Tapp was
scheduled to appear on February 7, 2013. A revocation hearing was
scheduled for February 12, 2013. At the hearing, Tapp argued that the
court lacked jurisdiction to revoke his probation because his probationary
period had expired February 2, 2013. The court disagreed, finding that a
warrant remains pending until there "has been a disposition, following a
hearing when required by statute, of the matter for which the warrant was
issued initially." The court then held a hearing and revoked Tapp's
probation.
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The Court of Appeals reversed, finding the warrant expired when served,
thus depriving the court of jurisdiction to revoke Tapp's probation. The
Supreme Court granted the Commonwealth's motion for discretionary
review.
The Kentucky Supreme Court affirmed, looking to KRS 533.020(4),
finding that a warrant remains pending beyond the time that it is served,
but it does not remain pending past the time when a defendant is brought
before the court. At Tapp's first appearance following execution of the
warrant, the court could have entered an order that extended Tapp's
probationary period, without a hearing, and therefore, would have
retained jurisdiction until the revocation hearing was held. However, the
trial court's failure to enter such an order allowed the probationary period
to expire and it had lost jurisdiction to revoke Tapp's probation by the time
the hearing took place.
B.

Kentucky Court of Appeals Cases
1.

Commonwealth v. Settles, No. 2012-CA-000638-MR, 488 S.W.3d
626 (Ky. App. 2016).
Opinion by Judge VanMeter. Judges Combs and Lambert, J.
concur. Settles filed for shock probation on May 16, 2011. The
trial court conducted a hearing on the motion on August 23, 2011,
(it had been rescheduled by the court after it was originally
scheduled for July 13, 2011). The hearing was ninety-nine days
from the date that the motion had been filed. The court took the
matter under submission. It also entered an order seeking more
information about Settles' behavior while incarcerated seven days
after the hearing (August 20, 2011). On April 2, 2012, the court
entered an order granting shock probation. 320 days had passed
since the motion was filed. Commonwealth filed motion to stay the
decision and appealed to the Kentucky Court of Appeals.
The Court of Appeals found that the trial court lacked jurisdiction
to grant the motion for shock probation. Per KRS 439.265(2), trial
court has seventy days from time of filing to make a ruling on a
shock probation motion. By statute, trial courts are granted a
limited extension of jurisdiction over criminal cases for
consideration of shock probation. Strict compliance with the time
limits set out in the statute is required of offenders seeking shock
probation and of courts entertaining motions for shock probation.
An order granting shock probation motion may not be entered
later than seventy days after the motion is filed.

2.

Bentley v. Commonwealth, No. 2015-CA-000806-MR, 497 S.W.3d
253 (Ky. App. 2016).
Opinion by Judge J. Lambert. Judges Acree and Thompson
concur. Bentley entered a conditional guilty plea to receiving
stolen property valued over $10,000 (by complicity). The trial court
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ordered him to pay $11,000 in restitution to Kentucky Farm
Bureau Insurance Company, the insurer for the victims in the
case. The insurance company had paid $12,000 on the claim that
the victims made as a result of the property loss. Bentley was also
ordered to pay the amount of the deductible, $1,000 to the victims
themselves. The guilty plea was conditioned on his appeal of the
trial court's order that he pay restitution to the insurance company.
The Court of Appeals reversed the trial court's order to pay
$11,000 in restitution to Kentucky Farm Bureau. Restitution under
KRS 431.200 or KRS 532.030 is limited to victims who suffer
direct out-of-pocket expenses as a result of a crime. This does not
include those who voluntarily incur a loss or who paid damages
under an insurance contract, and so does not include Kentucky
Farm Bureau under these facts.
He must still pay the $1,000 that was ordered to be paid to the
victims of the receiving stolen property charge.
IV.

OTHER ISSUES WITH IMPACT ON CRIMINAL PRACTICE
Kentucky Supreme Court Case
Lehmann v. Gibson, No. 2015-SC-000239-MR, 482 S.W.3d 375 (Ky. 2016).
Opinion by Chief Justice Minton. All sitting. All concur. Lehmann was indicted for
various sexual offenses that allegedly involved three young girls who were
members of his church. About a month after the indictment, the three victims filed
a civil suit against Lehmann and several Assembly of God entities. One of these,
Trinity chapel, filed a motion to stay discovery in the civil suit. Lehman and the
plaintiffs objected to the stay. The trial court granted the motion to stay. Lehman
then filed a writ of mandamus to the Court of Appeals in an attempt to have the
trial court's order vacated and discovery process resumed.
The Court held that the trial court did not act erroneously in staying discovery in
the civil action against Lehmann pending the completion of the criminal
prosecution where both actions arose from nearly identical allegations. After a
discussion about the rules of civil and criminal procedure, the Court stated that
the purpose and scope of the rules of criminal procedure would be frustrated if a
defendant were permitted to take advantage of civil discovery procedures while
the criminal case was proceeding. Additionally, a defendant could use civil
discovery to access evidence that he would not otherwise be entitled to in the
criminal trial. Finally, Lehmann did not suffer any irreparable injury here because
he still had the benefit of the discovery process in the criminal case.
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THE WRECK OF THE HESPERUS – FOR LAWYERS
Lawyers Mutual Insurance Company of Kentucky

This CLE is based on the ABA's 2011 Spring National Legal Malpractice Conference
program "Top Five Ethics Violations and Resulting Claims for Legal Malpractice" that
discussed client identity, scope of representation, conflicts of interest, doing business
with a client, and getting paid and getting out as the major ethics problem leading to
malpractice claims. Panelists were Kelly L. Faglioni, Partner, Hunton & Williams LLP;
Professor Bruce Green, Fordham University School of Law; and Brent Weidner, Claims
Manager, Beazly. In addition, we will draw parallels to using Henry Wadsworth
Longfellow's – "The Wreck of the Hesperus" and data from "…and Here's the Top Ten"
by Asa P. Gullett and Benjamin Cowgill, Jr.

The Wreck of the Hesperus
By Henry Wadsworth Longfellow
It was the schooner Hesperus,
That sailed the wintry sea;
And the skipper had taken his little
daughter,
To bear him company.

Colder and louder blew the wind,
A gale from the Northeast,
The snow fell hissing in the brine,
And the billows frothed like
yeast.

Blue were her eyes as the fairy-flax,
Her cheeks like the dawn of day,
And her bosom white as the hawthorn
buds,
That ope in the month of May.

Down came the storm, and smote amain
The vessel in its strength;
She shuddered and paused, like a
frighted steed,
Then leaped her cable's length.

The skipper he stood beside the helm,
His pipe was in his mouth,
And he watched how the veering flaw
did blow
The smoke now West, now
South.

"Come hither! Come hither! My little
daughter,
And do not tremble so;
For I can weather the roughest gale
That ever wind did blow."
He wrapped her warm in his seaman's
coat
Against the stinging blast;
He cut a rope from a broken spar,
And bound her to the mast.

Then up and spake an old Sailor,
Had sailed to the Spanish Main,
"I pray thee, put into yonder port,
For I fear a hurricane.
"Last night, the moon had a golden ring,
And to-night no moon we see!"
The skipper, he blew a wiff from his
pipe,
And a scornful laugh laughed he.

"O father! I hear the church-bells ring,
Oh say, what may it be?"
"T is a fog-bell on a rock-bound coast!" –
And he steered for the open sea.
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"O father! I hear the sound of guns,
Oh say, what may it be?"
"Some ship in distress, that cannot live
In such an angry sea!"

Her rattling shrouds, all sheathed in ice,
With the masts went by the
board;
Like a vessel of glass, she stove and
sank,
Ho! Ho! The breakers roared!

"O father! I see a gleaming light,
Oh say, what may it be?"
But the father answered never a word,
A frozen corpse was he.

At daybreak, on the bleak sea-beach,
A fisherman stood aghast,
To see the form of a maiden fair,
Lashed close to a drifting mast.

Lashed to the helm, all stiff and stark,
With his face turned to the skies,
The lantern gleamed through the
gleaming snow
On his fixed and glassy eyes.

The salt sea was frozen on her breast,
The salt tears in her eyes;
And he saw her hair, like the brown seaweed,
On the billows fall and rise.

Then the maiden clasped her hands and
prayed
That saved she might be;
And she thought of Christ, who stilled
the wave
On the Lake of Galilee.

Such was the wreck of the Hesperus,
In the midnight and the snow!
Christ save us all from a death like this,
On the reef of Norman's Woe!

And fast through the midnight dark and
drear,
Through the whistling sleet and
snow,
Like a sheeted ghost, the vessel swept
Tow'rds the reef of Norman's
Woe.
And ever the fitful gusts between
A sound came from the land;
It was the sound of the trampling surf
On the rocks and the hard seasand.
The breakers were right beneath her
bows,
She drifted a dreary wreck,
And a whooping billow swept the crew
Like icicles from her deck.
She struck where the white and fleecy
waves
Looked soft as carded wool,
But the cruel rocks, they gored her side
Like the horns of an angry bull.
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THE TOP FIVE ETHICAL VIOLATIONS FOUND IN MALPRACTICE CLAIMS

I.

CLIENT IDENTITY
A.

The Problem
Many lawyers consider it easy and obvious to identify their clients and
what duties are owed them. While it may seem counterintuitive,
confusion over client identification often occurs and leads to both ethics
violations and malpractice claims. The ABA panelists pointed out these
situations when problems over client identification often arise:
1.

Prospective clients.

2.

Joint representations.

3.

Corporate affiliates.

4.

Unincorporated entities: LLCs,
consortium, pre-incorporation.

5.

Controlling shareholders.

6.

Individuals v. entities: board members, officers, employees,
constituents.

7.

Third party payors.

8.

Other third parties: beneficiaries, lenders, investors, joint ventures,
opposing parties.

partnerships,

associations,

Additional client identification problems concern:
1.

Curbstone request for legal advice.

2.

Persons with diminished capacity (e.g., older adults and minors).

3.

Passive or straggler clients (are they former clients or current
clients?).

4.

Invalid termination of client.

5.

Internet Contacts – Contacts made on lawyer websites and
unsolicited e-mail.
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B.

The Application of the Kentucky Rules of Professional Conduct (KRPC) to
the Problem
It may come as a surprise to some that the KRPCs do not govern the
formation of the lawyer-client relationship. This is a matter of law. Once
a lawyer acquires a client, however, the KRPCs establish the ethical
standards for client relations that include scope of the representation,
communications, confidentiality, conflicts of interest, fees, and
disengagement. (See KRPCs 1.1 – 1.18) Violation of these rules
because a lawyer did know who his client was can lead to both bar
disciplinary action and malpractice claims.

C.

Kentucky Law on Formation of the Lawyer-Client Relationship
A recent Kentucky Court of Appeals decision nicely summarized the law
on the formation of the lawyer-client relationship, third-party beneficiary
issues, and duties owed to a minor. What follows is a recap of this
decision as it appeared in Lawyers Mutual's Winter 2012 newsletter.
The Kentucky Court of Appeals Addressed Attorney-Client
Privity and Lawyer Liability to Third Parties in Anderson v.
Pete, 2011 Ky. App. Unpub. Lexis 989 (Ky. App. Oct. 7,
2011).
This opinion is an excellent review of Kentucky malpractice
law covering when an attorney-client relationship comes
into existence and when duties are owed to unrepresented
intended beneficiaries of an action. The underlying case
concerned a wrongful death action against the employer of
a driver killed in a motor vehicle accident and loss of
consortium for the deceased's wife, Elizabeth. Plaintiff's
lawyer, Pete, did not name two minor children, Michael and
Malik, as plaintiffs and the action did not include claims for
loss of consortium/parental love and affection for the
children.
After the case was lost and the appeal
dismissed, a professional negligence case was brought
against Pete on behalf of Michael and Malik.
Pete filed a motion for summary judgment "alleging the suit
was barred because there was no attorney-client
relationship between Pete and the children and because
any other claims of the Estate had since been barred by
the statute of limitations. The motion was granted by the
Jefferson Circuit Court on the grounds that Michael and
Malik did not have privity with Pete, and thus did not enjoy
an attorney-client relationship with Pete and lacked
standing to sue for professional negligence."
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Privity
The Court of Appeals first considered whether there was a
basis to conclude that Michael and Malik had an attorneyclient relationship with Pete as Elizabeth claimed she
believed:
The existence of an attorney-client
relationship "is a contractual one, either
expressed or implied by the conduct of the
parties." Daugherty v. Runner, 581 S.W.2d
12, 16 (Ky. App. 1978). Restated, the
attorney-client
relationship
need
not
necessarily arise by contract, but may also
arise through the conduct of the parties.
Lovell v. Winchester, 941 S.W.2d 466, 468
(Ky. 1997). If the relationship is to arise
through the parties' conduct, it must be born
of a "reasonable belief or expectation" on
the part of the would be client that the
attorney has agreed to undertake the
representation. Id.
Our Supreme Court has recently laid to rest
any dispute over whether an attorney may
have an attorney-client relationship with a
minor in the case of Branham v. Stewart,
307 S.W.3d 94, 95 (Ky. 2010). In Branham,
the high Court held that an attorney
representing a minor's next friend on behalf
of a minor is in an attorney-client
relationship with the minor as a real party in
interest and owes professional duties to the
minor. Id. at 95. The minor is also said to be
in privity with the attorney, despite their
minority. Id. at 99.
….
In the present circumstances, since Michael
and Malik stood to be awarded one-half of
any damages recovered in the wrongful
death action, it seems quite reasonable that
Elizabeth would have believed that Pete
was representing the children and raising
any and all available claims on their behalf.
As such, we are compelled to reverse the
trial court's summary judgment.
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Third Party Beneficiary Liability
Next the Court considered whether Pete owed Michael and
Malik duties as third-party beneficiaries intended to be
benefited by Pete's performance:
[T] here "is no privity requirement for legal
malpractice actions in Kentucky." Sparks v.
Craft, 75 F.3d 257, 261 (6th Cir. 1996).
Instead, an attorney can be held "liable for
damage caused by his negligence to a
person intended to be benefited by his
performance irrespective of any lack of
privity." Hill v. Willmott, 561 S.W.2d 331,
334 (Ky. App. 1978), quoting Donald v.
Garry, 19 Cal. App. 3d 769, 97 Cal. Rptr.
191 (1971).
When an attorney is retained to file a
wrongful death action by the administrator
of an estate, the attorney clearly intends to
benefit both the client estate and the
individuals in the estate who will receive a
share of the damages under KRS 411.130
should he successfully defend the suit. They
are two sides of one coin that cannot be
logically divided from one another. Indeed,
the individuals named in KRS 411.130(2)
are the real parties in interest in such a suit.
Vaughn's Adm'r, 179 S.W.2d at 445.
Thus, on remand, even if Pete is found not
to be in privity with Michael and Malik
because discovery reveals that the parties
contracted for him to represent Elizabeth
solely and not the children, he will still have
owed duties to Michael and Malik as
intended beneficiaries of the wrongful death
action. Thus, the result is inescapable that
Pete owed a duty to Michael and Malik –
whether as attorney to client or as attorney
to intended beneficiary.
* No. 2010-CA-000472-MR, 10/7/2011.
discretionary review has been filed.
D.

Motion for

Managing the Risk
1.

ABA panelists suggested these risk management procedures:
a.

Use file-opening procedures that clearly identify the client.
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2.

b.

Always use letters of engagement to document who the
client is.

c.

Have as firm policy that joint representations are
discouraged.

d.

Have as firm policy that representing individuals within
client entities is discouraged.

e.

Always use letters of non-engagement when a prospective
client does not become a client.

f.

Be thoroughly familiar with the professional responsibility
rule on Organization as Client. (KRPC Rule 1.13)

Letters of engagement.
The first risk management action that should be taken with every
new matter is the preparation of a comprehensive letter of
engagement including fee terms and conditions. The following
checklist identifies key considerations in crafting a comprehensive
LOE for a new matter:
a.

Client identification.

b.

Related-party identification.

c.

Conflict of interest,
confidentiality issues.

d.

Scope of representation.

e.

Related matters and limiting the scope of representation.

f.

Identification of goals.

g.

Scope of authority.

h.

Staffing the engagement.

i.

Legal fees and expenses.

j.

i.

Retainers.

ii.

Rate changes.

attorney-client

privilege,

Billing procedures.
i.

Format.

ii.

The client's responsibilities for fee payment.
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and

3.

iii.

How often the client will be billed.

iv.

When payment is expected to be made.

v.

The firm's options when fees and costs are not paid
timely.

vi.

Whether interest will be charged for late fee
payment.

vii.

What fees are due if the client discharges the
lawyer before completion of the representation.

k.

Scheduling major steps.

l.

File retention and destruction.

m.

Dispute resolution.

n.

Withdrawal or termination.

o.

Signature by lawyer and client.

Declined and terminated representations.
Always use letters of nonengagement for declined representations
that are best sent by certified mail, return receipt requested. It is
guaranteed that a former prospective client with a complaint or
claim never receives nonengagement letters sent by regular mail.
A typical letter:
a.

Thanks the prospective client for making the personal
contact, calling, or coming into the office.

b.

Includes the date and subject matter of the consultation.

c.

Provides clearly that representation will not be undertaken.

d.

Repeats any legal advice or information given -- making
sure that it complies with the applicable standard of care.

e.

Advises that there is always a potential for a statute of
limitations or notice requirement problem if the matter is
not promptly pursued elsewhere. Providing specific statute
of limitations times should be avoided because of the
limited information typically received in a preliminary
consultation. If, however, it appears that a limitations
period will expire in a short period of time, the declined
prospective client should be informed of this concern and
urged to seek another lawyer immediately.
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f.

Advises that other legal advice be sought.

g.

Avoids giving an exact reason for the declination, why the
claim lacks merit, or why other parties are not liable.

h.

Encourages the person to call again.

Do not leave a terminated client in doubt that the lawyer-client
relationship is over or forget that a terminated client is a high risk
for making a malpractice claim or bar complaint. Always
document a termination with a disengagement letter that:

4.

a.

Confirms that the relationship is ending with a brief
description of the reasons for withdrawal.

b.

Provides reasonable notice before withdrawal is final.

c.

Avoids imprudent comment on the merits of the case.

d.

Indicates whether payment is due for fees or expenses.

e.

Recommends seeking other counsel.

f.

Explains under what conditions the lawyer will consult with
a successor counsel.

g.

Identifies important deadlines.

h.

Includes arrangements to transfer client files.

i.

If appropriate, includes a closing status report.

Diminished capacity representations.
The risk of misunderstandings in diminished capacity client
representations is large and requires heightened risk management
practices. What follows are two recommendations on how to
manage this increased risk.
a.

Letter of engagement (LOE): Always use a letter of
engagement in diminished capacity client representations
that clearly identifies who the client is, the scope of the
engagement, the fee agreement, and any special
instructions. In the scope paragraphs cover specifically
what will be done and what will not be done for the client.
An example of a special instruction is client consent to
reveal confidential information. It will usually be necessary
to modify the language of a standard LOE to an easy to
read/easy to understand format tailored to the ability of the
client to comprehend.

2-27

b.

5.

Fee Agreement: Do all that can be done in the LOE to
avoid fee issues. Ask for a substantial "evergreen" retainer
at the inception of the representation. Charge a fixed fee
collected in advance, if that is feasible. Keep in mind that
withdrawing from representing a diminished capacity client
is problematic. Withdrawing and suing the client for fees
carries a great risk of both a malpractice claim and a bar
complaint – a losing proposition for a lawyer when the
adversary is a client with diminished capacity that the
lawyer has dropped.

Website risk management guidelines.
a.

Prepare and keep on file a written firm policy on the
purpose of the website, what it is supposed to do, and
what it is not intended to do. Include detailed guidance on
specific features of the site and how they are to function.
Specifically, how legal advice, if any, is to be provided
through the website. This guidance should include how
information is to be displayed that avoids misleading site
visitors into believing they are getting legal advice for their
matter; how terms and conditions and disclaimers are
prominently featured to assure that site visitors assent to
them; and how prospective client e-mail is managed to
avoid issues of attorney-client relationships, confidentiality,
and failure to respond to an e-mail.

b.

Keep a complete paper and disk copy of each iteration of
the website for at least five years. Be sure it reflects how
site visitors manifest assent to terms and conditions and
disclaimers. Use "click wraps" or "click throughs" that
require a site visitor to click on a disclaimer to show
affirmatively the visitor's assent before accessing the
website and before information can be sent to the firm. Be
sure that the site visitor cannot finesse the click wrap
procedure. Click wraps may be appropriate for several of
the website pages.

c.

Use plain English in drafting disclaimers – think in terms of
the least sophisticated site visitor. Do not assume that
terms such as "lawyer-client relationship" or "confidential,"
that have specific meaning for lawyers, are understood by
site visitors.

d.

Be sure that disclaimers are prominently displayed on the
home page. While it may be undesirable to pepper the
disclaimer notice on every page of the website, that is the
percentage way to go. Rulings that have not accepted
disclaimers as effective often note their brevity or
inconspicuous display on a website. Use click wraps
liberally.
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e.

Use letters of non-engagement in response to prospective
client e-mails when the firm declines representation.
Respond to all e-mails – do not leave a site visitor
dangling. Advise site visitors not to consider that their email was received until they receive a confirming e-mail
from the lawyer. Save e-mails to disk just as you would file
written correspondence from and to potential clients. It is
hard to defend against a claim without some record of what
occurred.

f.

Design prospective client information intake procedures so
that only the minimum information necessary to perform a
conflict of interest check is initially received. Use a click
wrap to warn site visitors about sending too much
information initially and to protect the firm from a conflict of
interest issue if the site visitor does not comply.

g.

In managing information received from prospective client
site visitors consider the teaching point that a website
disclaimer of confidentiality can lead to problems of waiver
of the lawyer-client privilege and client confidentiality if the
prospective client's matter is accepted by the firm.
Conversely, accepting the information as confidential may
lead to a conflict of interest issue if the prospective client is
declined. [An ethics expert] offers this disclaimer language
as one way of dealing with this issue:
"By clicking 'accept' you agree that our
review of the information contained in the email and any attachments will not preclude
any lawyer in our firm from representing a
party in any matter where that information is
relevant, even if highly confidential and
could be used against you, unless that
lawyer had actual knowledge of the content
of the e-mail. We will otherwise maintain the
confidentiality of your information."

6.

Closing letters avoid passive and straggler client claims.
A closing letter should:
a.

Make it clear to the client that no more services or bills will
be rendered – the representation is concluded.

b.

Return documents to the client in a timely manner (thereby
avoiding their loss), and provide the client courtesy
information for future consideration of the matter (e.g., wills
should be reviewed periodically).
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c.

II.

Establish a firm date for the termination of the
representation that could prove invaluable for malpractice
statute of limitations purposes if later accused of
malpractice.

SCOPE OF REPRESENTATION
A.

The Problem
Malpractice claims arise from failure to observe KRPC 1.2, Scope of
Representation and Allocation of Authority between Client and Lawyer.
Trouble areas are:

B.

1.

Failure to use a LOE to document scope.

2.

Failure to thoroughly describe the scope of the representation in a
LOE.

3.

Mushrooming scope during the representation.

4.

In limited scope representations (e.g., unbundling legal services)
failure to adequately delineate which services the lawyer will
perform and which services will not be performed.

5.

Accepting budget restrictions on research, staffing, and costs for
the representation imposed by a client or third-party payor (e.g.,
insurance company).

The Application of KRPC 1.2 to the Problem
Key provisions of KRPC 1.2 are:
1.

1.2(a): Subject to paragraphs (c) and (d), a lawyer shall abide by a
client's decisions concerning the objectives of representation and,
as required by Rule 1.4, shall consult with the client as to the
means by which they are to be pursued.

2.

Comment (2): On occasion, however, a lawyer and a client may
disagree about the means to be used to accomplish the client's
objectives. Clients normally defer to the special knowledge and
skill of their lawyer with respect to the means to be used to
accomplish their objectives, particularly with respect to technical,
legal and tactical matters. Conversely, lawyers usually defer to the
client regarding such questions as the expense to be incurred and
concern for third persons who might be adversely affected.

3.

1.2(c): A lawyer may limit the scope of the representation if the
limitation is reasonable under the circumstances and the client
gives informed consent.
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4.

C.

Comment (6): The scope of services to be provided by a lawyer
may be limited by agreement with the client or by the terms under
which the lawyer's services are made available to the client. When
a lawyer has been retained by an insurer to represent an insured,
for example, the representation may be limited to matters related
to the insurance coverage. A limited representation may be
appropriate because the client has limited objectives for the
representation. In addition, the terms upon which representation is
undertaken may exclude specific means that might otherwise be
used to accomplish the client's objectives. Such limitations may
exclude actions that the client thinks are too costly or that the
lawyer regards as repugnant or imprudent.

Managing the Risk
1.

2.

Basic scope risk management procedures.
a.

Always use a LOE in every representation that thoroughly
describes the services the lawyer will perform for the client.
Often the scope of the engagement turns out to be broader
than the lawyer thinks as a result of poor client
communications at the time of the engagement. Be careful
to cover matters not included in the scope that a client
might think are covered; e.g., when accepting a workers
compensation matter, be sure to inform the client that any
potential tort claim is not within the scope of the
representation. See also Daugherty v. Runner, 581 S.W.2d
12 (Ky 1979) when the lawyer thought he was representing
the client in a personal injury accident matter only and the
client believed he was also representing him in a medical
malpractice matter.

b.

If during the representation, scope "mushrooms" because
of new developments, always update the LOE to cover this
added responsibility.

c.

Document communications with the client about case
developments.

d.

Document cost-benefit discussions and client imposed
limitations on research and number of lawyers working on
the matter.

Risk Managing Limited Scope Representations (extract from
"Limited Scope Representation," Kentucky Bench & Bar, May
2000)
Commentators discuss limited scope representations in two
contexts – areas of law and functional services. The areas of law
that frequently involve limited scope representations are real
estate, personal bankruptcy, estate planning, divorce, and child
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support. On a functional basis legal service is unbundled into
consultation and advice, correspondence review, research,
document preparation, investigation and discovery, negotiation,
court appearance, and appeal.
Regardless of the context in which a limited scope representation
is cast the professional responsibility duties and risks remain the
same. Key considerations in assessing limited scope risks are:
a.

Matter screening: As a general rule you should be
competent to practice all of the client's matter even if you
will handle only a part. If you cannot, there is a risk of not
meeting your duty to advise on the totality of the
circumstances (see box with matter screening checklist).

b.

Client screening: In unbundled services representations,
in addition to the usual client screening considerations, it is
essential to evaluate whether the client is competent to
"practice" any part of the matter that will be the client's
responsibility. What are the client's communications skills
etc.?
If you have reservations about a client's
competence, don't accept the limited scope representation.

c.

Scrivener: Lawyers frequently reduce contracts to writing
with the understanding that they are only recording the
terms and conditions as determined by the parties, owe no
other duties to the parties, and are not responsible for
underlying deficiencies in the transaction. The role of the
scrivener is easily misunderstood and should be carefully
explained to the parties to avoid an allegation of a conflict
of interest or that other duties were owed.

d.

Litigation document drafting: Ghostwriting pleadings for
pro se clients is a sensitive issue. Does the lawyer risk
violating Professional Conduct Rule 3.1 Meritorious Claims
and Contentions or Civil Procedure Rule 11 when all the
lawyer does is draft pleadings for the client's presentation
to the court? KBA Ethics Opinion 343 (1991) approved
limiting a representation to assisting in drafting pleadings
for indigents. The opinion adopted the majority view that
the attorney's name should appear on the pleading even
though representation is limited to its preparation. The
lawyer should not thereafter provide the client behind the
scenes representation. This is inconsistent with the limited
scope representation and takes advantage of the leniency
typically shown pro se litigants. The Ethics Committee
deferred to the courts on the Rule 11 and Rule 3.1 issue,
but observed that they should apply to ghostwritten
pleadings. I agree. If your name is on the pleading, you
need to do the investigation necessary to comply with the
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rules. When drafting litigation documents for pro se clients
be sure to advise on any costs of filing and all deadlines.
e.

Research:
If retained to do research only, clearly
delineate who is responsible for the facts on which the
research is based. If the client places time limitations on
the research as a cost control, do not take the
representation unless you are sure the time allowed is
adequate for a competent effort. Identify any issues not
covered by the research if time precludes their
consideration

f.

Independent legal advice: Be especially careful when
asked to provide outside independent legal advice for an
ongoing matter. In addition to all the other limited scope
risk concerns, the client usually is in a hurry and the matter
is often complex. If you do not have the immediate
competence and time to adequately consider the issues,
do not take the representation. Do not give business
advice – do not express an opinion whether a transaction
is a good deal or an appraisal is fair. Warn of the dangers
of not investigating an issue further to include what could
happen if that is not done.
Make sure the client
understands your limited scope of representation is
advising on the legal consequences of the proposed
transaction so the client can make an informed decision
whether to continue. Document the file as thoroughly as
possible.

g.

Opinion letters: Spell out scope limitations of an opinion
letter by specifying its purpose, authorized uses, and
restrictions in the letter. Set out the facts and assumptions
on which the opinion is based. Be specific about facts
based on your own knowledge and those provided by
others who bear responsibility for their accuracy. If others
are preparing evaluations on other aspects of the
transaction, clearly exclude those parts from your opinion.
If you are relying on an expert opinion as part of your
analysis (e.g., an environmental assessment), spell it out in
your opinion. Be complete -- include the pros and cons of
the matter. Do not expose yourself to the accusation that
you misled by omission. Material limitations must be
disclosed.

h.

Strictly adhere to scope limitations:
Resist the
temptation to go beyond the agreed scope limitations. If
you do, the door is opened to show you assumed full
responsibility for the matter.
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i.

Limited scope letter of engagement: It is axiomatic that
all client representations should be documented with a
letter of engagement. This is even more crucial when
accepting a limited scope representation.
One risk
management expert recommends that when providing
unbundled services the limited scope engagement record
contain the following information:
i.

The client's situation and goals.

ii.

The tasks the lawyer will accomplish.

iii.

The available options and opportunities.

iv.

The anticipated costs of various tasks necessary to
achieve the client's goals.

v.

Tasks not assigned the lawyer.

vi.

The benefits and risks of the tasks that the lawyer
will undertake.

vii.

Tasks the client has agreed to perform

Rule 1.2(c) permits limiting scope "if the client consents after
consultation." A lawyer's fiduciary obligations in limited scope
representations are not qualitatively altered. The client must
receive a thorough consultation on the significance of limitations
on representation. This consultation is similar in nature to the full
disclosure and informed consent required when resolving a
conflict of interest. The following is a gloss of ideas from various
commentators that show a lawyer's limited scope duties in the
context of an adequate client consultation:
a.

Develop the full factual circumstances of the
representation – not just those facts pertaining to the
limited representation.

b.

Explain all the legal implications of the client's situation to
include rights, remedies, and courses of action – not just
those that are pertinent to the limited representation. A
lawyer has a duty not to ignore circumstances surrounding
a representation indicating legal issues for the client
because they are outside the scope of representation. A
typical example of a violation of this duty is when a lawyer
fails to advise on a potential third-party claim while
representing a client on a workers' compensation claim.
This duty applies equally to limited scope representations.
Make sure the client has the big picture.
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3.

c.

Explain the implications of a limited representation in terms
easily understood by the client. Stress what the lawyer will
do and not do -- and the risk and opportunities of
proceeding on that basis.

d.

When appropriate, advise the client to see another lawyer
on legal issues outside the scope of the limited
representation stressing time limitations considerations.

e.

Suggest that the client consider seeking a second opinion
on the adequacy of the proposed limited representation for
the client's needs. (footnotes deleted)

The special problem of insurance company imposed budget,
staffing, and cost limitations on scope.
In Kentucky the insured is your client and not the insurance
company. It is unethical to limit the representation of an insured to
his disadvantage to accommodate an insurance company's
requirements.

III.

CONFLICTS OF INTEREST
A.

The Problem
Most lawyers do not understand conflicts - most lawyers do not want to
understand conflicts. Searching for conflicts in a situation is the antithesis
of how lawyers want to practice. Considerations that restrict the number
of clients that may be served go against the grain - this is a natural
tendency lawyers must recognize as a matter of good risk management.
The problem most often arises because a lawyer would rather "fire" one
client and keep the other, or otherwise rationalize away the conflict than
step completely aside that is often the only professionally responsible
answer to the conflict presented.
From a risk management perspective it is critical to appreciate that there
is no de minimis conflicts of interest. Everyday adequate, but less than
perfect, legal advice is given. It is not malpractice or negligence, but
results were disappointing to the client or not as good as they might have
been (e.g. client believes that $10,000 was left on the table because you
were slightly out-negotiated at settlement). Then the client learns of
some sort of conflict. Even if the conflict was harmless and totally
irrelevant to the case outcome this provides an "A-Ha! Motive" for the
lawyer's less than perfect advice and results in a malpractice or breach of
fiduciary duty claim. The teaching point is that a lawyer should never
ignore a potential or actual conflict and resolve it promptly.
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B.

The Application of the Kentucky Rules of Professional Conduct to the
Problem
The KRPCs establish the ethical standards for conflicts of interest that
cover basic conflict standards for current clients, specific rules for special
situations, former client conflicts, and imputation of conflicts of interest.
(See KRPCs 1.7 – 1.10) One of the specific rules is KRPC 1.18, Duties
to Prospective Client. This program will cover the conflict of interest
problems presented by prospective clients and the "Hot Potato" current
client a lawyer would like to terminate to accept a new, more lucrative,
client with adverse interest to the current client.
Avoiding Prospective Client Conflicts of Interest and
Malpractice Claims (extract from the Fall 2011 Lawyers
Mutual Newsletter)
The most sensitive time in client intake procedures is when
a lawyer first consults with a prospective client to
determine the nature of the requested representation. In
addition to gaining enough information to evaluate whether
the matter warrants taking, the lawyer must also obtain
enough information to do a conflict of interest check. If the
prospective client is declined, getting too much information
exposes the lawyer to a disqualification motion if the
lawyer later represents a party adverse to the former
prospective client in the same or substantially related
matter.
Fortunately for Kentucky lawyers the 2009 revision of the
Kentucky Rules of Professional Conduct included new rule
SCR 3.130 (1.18) Duties to Prospective Client. Rule 1.18 is
one of those rules that in addition to establishing ethics
standards also provides useful practical guidance. It is a
must read for all lawyers, especially those who are new to
the profession. Key provisions of the Rule include:


Providing guidance on who is and is not a
prospective client.



Establishing that the fiduciary duties of
confidentiality and avoidance of conflicts of interest
apply to prospective clients.



No matter how brief the consultation, any
information learned by a lawyer can only be used or
revealed as Rule 1.9, Duties to Former Client,
allows.

2-36



A conflict of interest is created when the lawyer
receives information that could be "significantly
harmful" to the former prospective client.



Comment 5 to the Rule permits, with the
prospective client's informed consent, conditioning
consultation with the understanding that information
revealed to the lawyer will not preclude the lawyer
from representing a different client in the matter.



Waiver of a conflict of interest is permissible with
the written informed consent of the affected client
and the former prospective client.



Prospective client conflicts of interest are imputed
to other members of a firm, but screening is
permissible to overcome the disqualification.

When is information "significantly harmful?"
Rule 1.18 lacks a definition for the "significantly harmful"
standard for determining when information learned from a
declined prospective client creates a conflict of interest.
We know of no Kentucky authority on this issue, but a
recent Wisconsin ethics opinion offers this helpful analysis:


Wisconsin Formal Ethics Opinion EF-10-03:
Conflicts arising from consultations with prospective
clients; significantly harmful information (12/17/
2010).
Information may be "significantly harmful" if it is
sensitive or privileged information that the lawyer
would not have received in the ordinary course of
due diligence; or if it is information that has longterm significance or continuing relevance to the
matter, such as motives, litigation strategies, or
potential weaknesses. "Significantly harmful" may
also be the premature possession of information
that could have a substantial impact on settlement
proposals and trial strategy; the personal thoughts
and impressions about the facts of the case; or
information that is extensive, critical, or of
significant use.

The opinion includes these instructive examples of
significantly harmful:


Sensitive personal information: A court disqualified
a law firm from representing the wife in a child
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custody proceeding because the father had
previously consulted with, but chose not to retain, a
lawyer in the firm….
During the father's
consultation with the lawyer, the father gave the
lawyer a copy of his journal, told the lawyer facts
that were not in the journal, and disclosed his
concerns about the children and his former wife. He
even acted on advice he received from the lawyer
during the conference. The Arkansas Supreme
Court concluded that a prospective client would not
know whether the information disclosed during the
consultation "could be significantly harmful," and
further concluded that disqualification was
warranted based on finding that the information
was "significantly harmful." Sturdivant v. Sturdivant,
367 Ark. 514, 241 S.W.3rd 740 (2006).


Premature possession of the prospective client's
financial information: Such information could have a
substantial impact on settlement proposals and trial
strategy and therefore be significantly harmful.
Artificial Nail Technologies, Inc. v. Flowering
Scents, LLC, 2006 WL 2252237(D. Utah, Sept. 5,
2006), (unpublished opinion).



Settlement position: Likewise, the percentage of
settlement that the prospective client is willing to
accept and the concessions that the prospective
client is willing to make could be significantly
harmful. ADP, Inc. v. PMJ Enterprises, LLC., 2007
WL 836658 (D.N.J. Mar. 14, 2007), (unpublished
opinion).



Litigation strategies: Furthermore, a prospective
client's personal thoughts and impressions
regarding the facts of the case and possible
litigation strategies are significantly harmful, even
though the lawyer claims that when he read and
responded to the e-mail, he was not aware of and
did not open the e-mail attachments that contained
the information. Chemcraft Holdings Corp. v.
Shayban, 2006 WL 2839255 (N.C. Super. Ct. Oct.
5, 2006), (unpublished opinion).



Information that could be used to the detriment of
the prospective client: Any information that could be
reasonably used to the detriment of the prospective
client, such as information that would be useful in
impeaching the testimony of the prospective client,
is by definition, information that could be
significantly harmful.
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C.

Managing the Risk
Avoiding former prospective client malpractice claims
(extract from the Fall 2011 Lawyers Mutual Newsletter)
A lawyer's worst nightmare is to discover that a
prospective client the lawyer orally declined did not
understand this and believed that he was a client of the
lawyer – sometimes reasonably so. Typically, after the
statute of limitations has run, the prospective client will
inquire about the status of his case. Upon learning that the
lawyer has done nothing on it, a malpractice claim soon
follows.
To avoid this risk always use letters of
nonengagement for declined representations that are best
sent by certified mail, return receipt requested. Former
prospective clients with a complaint or claim never receive
nonengagement letters sent by regular mail. A typical
letter:


Thanks the prospective client for making the
personal contact, calling, or coming into the office.



Includes the date and subject matter of the
consultation.



Provides clearly that representation will not be
undertaken.



Repeats any legal advice or information given -making sure that it complies with the applicable
standard of care.



Advises that other legal advice be sought.



Advises that there is always a potential for a statute
of limitations or notice requirement problem if the
matter is not promptly pursued elsewhere.
(Providing specific statute of limitations times
should be avoided because of the limited
information typically received in a preliminary
consultation. If, however, it appears that a
limitations period will expire in a short period of
time, the declined prospective client should be
informed of this concern and urged to seek another
lawyer immediately.)



Avoids giving an exact reason for the declination,
why the claim lacks merit, or why other parties are
not liable.
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Returns any original documents or property the
prospective client may have provided during the
interview.



Encourages the person to call again.

We have also cautioned about the malpractice risk of
negligent referral of prospective clients as follows:

D.



Many lawyers do not appreciate that declining a
matter and referring a prospective client to another
lawyer may result in malpractice liability. This is
true even though the referring lawyer receives no
fee and has no further participation in the
representation. A preliminary consultation with a
prospective client is sufficient to create a duty to
exercise ordinary care and skill when referring that
person to another lawyer. The applicable standard
of care is based on the nature of the declined
representation.



Often it will be enough to confirm that the
recommended lawyer is licensed to practice law in
Kentucky. Licensure gives rise to a presumption
that the lawyer is competent and possesses the
requisite character and fitness. If the declination is
because the matter requires special skill or
knowledge, the referring lawyer must be careful to
ascertain that the suggested lawyer has the
necessary competence. If the matter requires
immediate action, the referring lawyer should
advise that the new lawyer be consulted
expeditiously. Recommending the right lawyer
without cautioning that prompt action is necessary
can also be a negligent referral.

The "Hot Potato" Client
The Hot Potato Client conflict of interest issue arises in two situations:
1.

After accepting a new client, a prospective client seeks
representation in an unrelated lucrative matter adverse to that new
client; and

2.

After accepting a new client, the lawyer suddenly realizes this
creates a conflict in an unrelated matter with an existing, but less
preferable client.

The question then becomes may a lawyer resolve either conflict situation
by dropping the client like a 'hot potato' for the prospective client or for the
later in time acquired client?
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The following analysis of the questions is taken from the May 2006 Bench
& Bar article "What Do Hot Potato Clients Have in Common With Thrust
upon Clients?":
A seemingly easy fix to resolving a conflict on an unrelated
matter between two clients is to disengage from one client
converting that client to a former client. This move invokes
Kentucky Rule of Professional Conduct (KRPC) 1.9 that
governs former client conflicts. The essence of that rule is
that if the matter of a current client that is adverse to a
former client is not substantially related to the
representation of the former client, the lawyer does not
have a conflict of interest. As charming as this analysis is,
it has proven unacceptable in the great majority of
jurisdictions considering it. Lawyers Mutual's Fall 1999
Newsletter illustrated the hot potato client problem and the
rationale for rejecting the former client solution:
An Iowa lawyer got suspended from
practice for violating the Hot Potato Client
rule. He was representing a client in a
bankruptcy action at the time he accepted
the defense of a new client involved in an
automobile accident. Turns out that the
plaintiff in this personal injury case was his
bankruptcy client. The lawyer claimed that
he did not realize this until after he had
begun representing the second client. As
there was only a little more to do to finish
the bankruptcy action he unilaterally
withdrew from representation. The lawyer
said he believed the bankruptcy client could
complete the bankruptcy on his own.
Eureka!
By withdrawing the lawyer
converted the bankruptcy client to a former
client.
Since there was no substantial
relationship between the bankruptcy action
and the personal injury case, no more
conflict of interest -- and the billing is good!
….
Unfortunately, the Iowa lawyer was unaware
of the rule that you don't cure a conflict of
interest by dropping a current client like a
hot potato to accept a new client with a
more lucrative matter. …. When a lawyer
accepts a client there is a fiduciary
obligation of loyalty to complete the work if
at all possible. Withdrawal is appropriate
only for compelling professional reasons.
2-41

Fee optimization doesn't meet the test. If
you inadvertently find yourself representing
two clients resulting in an unconsented
conflict of interest, your professional
responsibility [almost always] requires
withdrawal from both representations.
The Restatement of the Law Governing Lawyers, Third,
comes to the same conclusion on hot potato clients:
If a lawyer is approached by a prospective
client seeking representation in a matter
adverse to an existing client, the presentclient conflict may not be transformed into a
former-client conflict by the lawyer's
withdrawal from the representation of the
existing client. A premature withdrawal
violates the lawyer's obligation of loyalty to
the existing client and can constitute a
breach of the client-lawyer contract of
employment.
….
The best way to solve the hot potato situation, if feasible, is
to get both clients to consent to waive the conflict. Some
lawyers try to anticipate the problem by getting an advance
waiver for possible future conflicts in a letter of
engagement. While it is difficult to describe potential future
conflicts in sufficient detail to enable clients to give
informed consent, advance waivers are permissible
according to the ABA. Use the KBA Ethics Hotline if in
doubt about how to proceed. (footnotes deleted)
E.

ABA Panelists Conflict of Interest Risk Management Recommendations
1.

Avoid any appearance of a conflict.

2.

Notify clients of a possibility of or potential conflict that may
become adverse.

3.

Avoid, or discuss with clients, representing competitors.

4.

Advance no legal position adverse to the interest of a client.

5.

Do not engage in representation of a new client involving differing
interests with a current client whether conflicting, inconsistent,
diverse, or discordant.

6.

Do not engage in positional or issues conflicts.
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IV.

DOING BUSINESS WITH A CLIENT
A.

The Problem
The following extract from the September 2000 Bench & Bar article
"Investing in Client.Com" explains the enhanced fiduciary obligation
lawyers have when doing business with a client:
It is important to understand when entering a business
transaction with a client that a fair arm's length deal is not
good enough. We all know the standard lawyer's fiduciary
obligation, but may not be aware of the enhanced fiduciary
obligation when doing a deal with a client. The rules are
more in the nature of those that govern trustee and
beneficiary dealings in which any trustee advantage is
presumed to have been without adequate consideration
and the result of improper influence. The burden is on the
trustee to prove otherwise.
The public policy concern is client vulnerability to lawyer
overreaching as a result of client trust and the lawyer's
superior knowledge and skills. For this reason a strict
scrutiny standard applies to lawyer-client business
dealings. In applying this standard courts have held that
such transactions are presumptively fraudulent and the
lawyer has the burden of showing it to be completely fair.
Some courts use the stranger test -- only if a reasonable
lawyer would advise the client to enter the same
transaction with a stranger is a lawyer's contract with a
client fair. In a Kentucky case the court held:
"Although the law sometimes shuts its eyes to grasping
shrewdness practiced by all trades upon another dealing at
arm's length, unfairness such as here displayed will not be
condoned when employed by a lawyer dealing with his
client. Even when a conveyance by a client to his attorney
is fair upon its face, it is presumed invalid, and the burden
of establishing its fairness is upon the attorney." Hunt v.
Picklesimer, 162 S.W.2d 27 (Ky. 1942).
As a result of strict scrutiny and the presumption of
invalidity almost all business transactions with lawyers
challenged by clients are voided. This point cannot be
stressed too much. If you are going to do a business
transaction with a client, it must be bulletproof to have any
chance of withstanding challenge when the deal goes bad
or the client simply changes his mind. Failure to do so
raises the risk of bar discipline, restitution, disgorgement of
profits, and civil liability for fraud or breach of trust.
(footnotes deleted)
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B.

The Application of the Kentucky Rules of Professional Conduct to the
Problem
KRPC 1.8 Conflict Of Interest: Current Clients; Specific Rules:
(a) A lawyer shall not enter into a business transaction with
a client or knowingly acquire an ownership, possessory,
security or other pecuniary interest adverse to a client
unless:
(1) the transaction and terms on which the lawyer acquires
the interest are fair and reasonable to the client and are
fully disclosed and transmitted in writing in a manner that
can be reasonably understood by the client;
(2) the client is advised in writing of the desirability of
seeking and is given a reasonable opportunity to seek the
advice of independent legal counsel on the transaction;
and
(3) the client gives informed consent, in a writing signed
by the client, to the essential terms of the transaction and
the lawyer's role in the transaction, including whether the
lawyer is representing the client in the transaction.
Comment (1) A lawyer's legal skill and training, together
with the relationship of trust and confidence between
lawyer and client, create the possibility of overreaching
when the lawyer participates in a business, property or
financial transaction with a client, for example, a loan or
sales transaction or a lawyer investment on behalf of a
client. The requirements of paragraph (a) must be met
even when the transaction is not closely related to the
subject matter of the representation, as when a lawyer
drafting a will for a client learns that the client needs
money for unrelated expenses and offers to make a loan to
the client. It also applies to lawyers purchasing property
from estates they represent. It does not apply to ordinary
fee arrangements between client and lawyer, which are
governed by Rule 1.5, although its requirements must be
met when the lawyer accepts an interest in the client's
business or other nonmonetary property as payment of all
or part of a fee. In addition, the Rule does not apply to
standard commercial transactions between the lawyer and
the client for products or services that the client generally
markets to others, for example, banking or brokerage
services, medical services, products manufactured or
distributed by the client, and utilities' services. In such
transactions, the lawyer has no advantage in dealing with
the client, and the restrictions in paragraph (a) are
unnecessary and impracticable. (emphasis added)
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C.

Managing the Risk
The ABA panelists discussed stock ownership and other investments in
clients. Other business relationships covered were litigation financing,
landlord-tenant, customer of client's business, and client requested
referrals. The panel's recommendations were succinct:
1.

Don't do business with clients.

2.

If you must, then disclose and document.

3.

Consider requiring independent counsel or paying for it.

4.

Get advance consents to foreseeable conflict issues.

Lawyers Mutual recommends that when doing business with a client
include in the required documentation:
1.

The nature of the transaction and each of its terms including all
circumstances of the transaction known to the lawyer.

2.

The nature and extent of the lawyer's interest in the transaction
and any potential adverse effects the transaction could have on
the client including the effect they could have on the lawyer's and
client's relationship.

3.

The ways in which the lawyer's participation in the transaction
might affect the lawyer's exercise of professional judgment on
concurrent legal work for the client, if any.

4.

A clear statement of the risks and advantages to each of the
parties to the transaction.

5.

An agreement that if future circumstances affecting the lawyer's
independent judgment occur, renewed disclosure and consent
must precede continued representation.

6.

The kind of advice the client would have received if the client had
been a stranger.

7.

Specific advice stressing the importance of seeking independent
legal counsel to obtain a detailed explanation of all risks
associated with the business transaction.

8.

Signatures by both client and lawyer.

This list is a combination of disclosure recommendations in Wolfram,
§8.11.4, Modern Legal Ethics; the ABA/BNA Lawyers' Manual on
Professional Conduct, Business Transactions with Clients, 51:501 at
51:506, and the 200 revision to KRPC 1.8(a).
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V.

GETTING PAID AND GETTING OUT
A.

The Problem
The ABA panelists identified these situations that lead to difficulty in
collecting fees and terminating a representation either because of a fee
dispute or completion of the service:

B.

1.

Taking work outside the lawyer's experience.

2.

Taking clients the lawyer might otherwise not take – a difficult
client or a "dog of a case."

3.

Clients demanding alternative fee arrangements.

4.

Changes in basis of fees mid-representation.

5.

Lawyer's aversion to discussing billing rates, costs, and difficulty in
budgeting.

6.

Improper exciting of litigation over fee disputes.

7.

Failure to communicate that work is done.

The Application of the Kentucky Rules of Professional Conduct to the
Problem
1.

2.

KRPC 1.16, Declining or Terminating Representation, governs
when and how a lawyer may withdraw from a representation. The
Rule has three cardinal principles on withdrawal that every lawyer
must know.
a.

If the matter is before a tribunal, a lawyer may withdraw
only with the permission of the tribunal even though good
cause for withdrawal exists.

b.

A client may discharge a lawyer at will and the lawyer must
withdraw. If the matter is before a tribunal, however,
withdrawal still requires approval by the tribunal. In all
other situations the client's right to discharge a lawyer is
absolute and the lawyer must take immediate steps to
withdraw.

c.

The withdrawing or discharged lawyer must take action to
protect the client's interest. These steps include giving
reasonable notice of withdrawal, allowing time for retention
of another lawyer, and promptly returning papers and
property to which the client is entitled.

Rule 1.16 permits withdrawal over failure of a client to pay a
lawyer's fees in these two situations:
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3.

a.

The client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer's services and has been given
reasonable warning that the lawyer will withdraw unless
the obligation is fulfilled; and

b.

The representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably
difficult by the client.

KRPC 1.16 requires assisting the client upon withdrawal as
follows:
(d) Upon termination of representation, a lawyer
shall take steps to the extent reasonably
practicable to protect a client's interests, such as
giving reasonable notice to the client, allowing time
for employment of other counsel, surrendering
papers and property to which the client is entitled
and refunding any advance payment of fee or
expense that has not been earned or incurred. The
lawyer may retain papers relating to the client to the
extent permitted by other law.

4.

Comment (9) to the Rule provides this guidance on assisting a
client upon withdrawal or termination:
Even if the lawyer has been unfairly discharged by
the client, a lawyer must take all reasonable steps
to mitigate the consequences to the client. A lawyer
must return the client's file, papers, and property
after termination if the client requests the file. The
lawyer may retain a copy of the file. A lawyer may
charge a reasonable copying charge, but may not
condition return of a client's files, papers, and
property upon payment of the copying charge,
unless the lawyer has previously provided a copy,
either during the representation or after cessation
of the representation. A lawyer must make one
copy of the file and materials available to the client
even without payment if the client's interests will be
substantially prejudiced without the documents.
(emphasis added)

C.

Managing the Risk
1.

Understanding the risks (extract from the May 2001 Bench & Bar
article "How to Fire a Client"):
Malpractice and ethics violations can result from
either the act of withdrawal or from the manner in
which the withdrawal is done:
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Act of Withdrawal: The risk of an unjustified act of
withdrawal is that the client will be considered
abandoned by the lawyer. The lawyer is then
exposed to liability for a claim for all damages
proximately caused by the unjustified withdrawal as
well as bar discipline. A Kentucky lawyer was
disciplined for an unjustified withdrawal when he
abruptly closed an Eastern Kentucky office without
even notifying a client.
Manner of Withdrawal: There is a risk even when a
lawyer has justifiable grounds for withdrawal, if the
withdrawal is done in a manner that does not
adequately protect the interests of the client. An
Ohio lawyer was disciplined for failing to arrange for
another lawyer to represent one of her clients. The
lawyer received court permission to withdraw, citing
deterioration of the attorney-client relationship, the
client's failure to communicate with her, and the
client's failure to pay her fees as grounds for
termination. She, however, never specifically told
her client she was withdrawing. The unrepresented
client then received an unfavorable judgment based
on a divorce decree that contained an error.
As in all malpractice claims, to have merit the
lawyer's withdrawal must be the proximate cause of
damage to the client. If the underlying matter had
no merit, the lawyer will not be liable to the client no
matter how unjustified the withdrawal was.
Unfortunately, if the matter had merit, the lawyer
becomes a virtual guarantor of a successful
outcome for the client.
Either the client will
successfully recover from being abandoned by
prevailing in the underlying matter or achieve the
same result by suing the lawyer for malpractice.
While a meritless underlying matter will save the
withdrawing lawyer from malpractice liability, it will
not serve as a defense to a disciplinary complaint
for unjustifiable withdrawal. (footnotes deleted)
2.

Risk management considerations (extract from the May 2001
Bench & Bar article "How to Fire a Client"):
Risk managing client firings is critical because the
potential liability is so great when accused of an
unjustified withdrawal.
Before you decide to
withdraw from representation for whatever reason
consider these loss prevention concepts. One of
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them could
experience.

help

you

avoid

an

unpleasant

 The essentials of Rule 1.16 must be clearly
understood. Any withdrawal must comply with the
rule's professional responsibility standards. Any
effort to abbreviate them with a termination or
escape clause is not effective and may lead to a
false sense of security if a withdrawing lawyer fails
to appreciate the binding authority of Rule 1.16.
 If you discover a conflict of interest during a
representation, withdrawal is mandatory unless it is
resolved. Lawyers loath to give up a case will often
fail to see a conflict or ignore it. This can result in a
malpractice claim because the client upon
discovering the conflict will attribute motive to the
lawyer for any unsatisfactory aspect of the
representation. In fact the representation may have
been optimal, but the client will not see it that way
and a jury can be expected to be hard on what
looks like a treacherous lawyer.
Other risks
assumed for failing to withdraw are disqualification
motions by opposing counsel and bar disciplinary
actions. In many conflict cases withdrawal from
representing one or more clients is the best risk
management -- and remember that Rule 1.16
mandates withdrawal in unresolved conflicts cases.
 If a client accuses a lawyer of malpractice, the
lawyer has an instant personal interest conflict.
The question then becomes whether to immediately
withdraw or obtain client consent to continue
representation in an effort to repair the mistake. If
there is no question that malpractice occurred (e.g.,
a missed mortgage in a title search or a missed
statute of limitations) the lawyer has little choice but
to notify the client of the malpractice, withdraw, and
advise the client to seek counsel. If there is a
reasonable possibility of repairing the error, it is
often advisable to continue the representation if
client consent can be obtained. You should consult
your malpractice liability insurer before either
withdrawing or continuing representation.
For
example, Lawyers Mutual has an aggressive
program of claims repair and is invaluable in
helping policyholders decide whether to withdraw or
seek to continue representation.
 Always do a complete file review just before
filing an action. This is often a last clear chance to
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terminate the client from hell, the dog case, or the
non-paying client without material adverse
affect[sic]. Once a matter is before a court
withdrawal becomes much more problematic.
 Whenever a lawyer retires or leaves the firm do
a complete file review of all matters under the
supervision of that lawyer to assure that no client is
inadvertently abandoned or that a client thinks his
representation includes lawyers no longer on the
matter.
 Whenever possible withdrawal should be a clean
break – a clear-cut decision with the client's
agreement in writing. Use a disengagement letter
that:


Confirms that the relationship is ending with
a brief description of the reasons for
withdrawal.



Provides
reasonable
withdrawal is final.



Avoids imprudent comment on the merits of
the case.



Indicates whether payment is due for fees
or expenses.



Recommends seeking other counsel.



Explains under what conditions the lawyer
will consult with a successor counsel.



Identifies important deadlines.



Includes arrangements to transfer client
files.



If appropriate, includes a closing status
report.

notice

before

 After sending the disengagement letter you must
carefully follow through on the duty to take
necessary actions to protect the client's interest
and comply with the representations in the
disengagement letter. This avoids a malpractice
claim over the manner of withdrawal.
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 Finally, a complete copy of the file must be
retained. A fired client or one that fired you has a
high potential to be a malpractice claimant. The
first line of defense is a complete file with a
comprehensive disengagement letter. This is the
best evidence for showing competent and ethical
practice in terminating a client. (footnotes deleted)
D.

E.

ABA Panelists "Getting Paid and Getting Out" Recommendations
1.

Document the engagement.

2.

Document "finish" – use representation closing letters.

3.

Get retainers – preferably evergreen.

4.

Inquire about the client's goals and costs of achieving those goals.

5.

Watch out for clients in bankruptcy.

6.

Document budget conversations.

7.

Get out – don't get in deeper.

8.

Don't sue your client for fees.

Lawyers Mutual's Risk Management Advice (extract from the November
2009 Bench & Bar article "Money Is the Root of All Fees")
The first line of defense in avoiding fee disputes is a
comprehensive written fee agreement. The second line is
to bill in a way that is fair, understandable to the client, and
consistent with good business practices.
Common billing mistakes


The bill is as big as the client's file -- looks like
over-practicing the matter.



Client gets a large bill that is the first thing the client
has heard from the lawyer since the initial interview.



Secret identities -- no names and no billing rates for
the work done.



Over-qualified personnel for the work or conversely
charging lawyer rates for administrative work.



Too many meetings, telephone calls, and research
hours -- looks like over-practicing the matter.
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Billing for several lawyers reviewing or preparing to
discuss the file -- looks like over-practicing the
matter.



Billing for "soft costs" without the client's prior
agreement and general overhead costs (heat, air
conditioning, etc.).



Itemized bills with generic terms such as "phone
call" or "meeting" with no substantive information.



All telephone calls take exactly .3 hours; all dollar
amounts are nice round numbers or end in five; and
inserted along with all the routine itemized
expenses is a charge for expert witness fees of
several thousand dollars.



Billing for billing—this adds insult to injury.



A too quick billing reduction if client complains
strongly implies that the lawyer must be
overcharging.



Billing out of cycle with the client's preference.

Good billing practices
There are a many helpful checklists on billing.
them is:

One of

1.

Improve client communications - at the outset
explain the entire billing process.

2.

Prepare a client for the total cost of legal services
being provided.

3.

Prepare written fee letters outlining the specific
terms of an engagement.

4.

Use retainer arrangements, especially when a
client's ability to pay is in question.
Identify for the client the people being assigned to
work on a matter.

5.

6.

Use the billing process to communicate details of
the work performed.

7.

Reach an agreement about what time and costs will
be charged to a client and what will not be charged.
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F.

8.

Discuss billing formats and what information will
make invoices easier for the client to process.

9.

Provide a budget, as a matter of firm policy, on all
matters in excess of a specified amount.

10.

Schedule periodic meetings with clients to discuss
ways to improve service.

11.

Review invoices to ensure that they contain no
mistakes.

12.

Send regular reminders for invoices that remain
unpaid. (footnotes omitted)

Lawyers Mutual's long-standing risk management advice
considering suing clients for fees is to use the following checklist:

when

1.

Was a good result obtained in the underlying case?

2.

Is the size of the fee sufficient to warrant the risk of a malpractice
counterclaim?

3.

Has a disinterested lawyer of experience reviewed the file for
malpractice?

4.

How reasonable were the fees?

5.

Will work on the matter as reflected on billing withstand crossexamination?
a.

b.

Does billing indicate over-practicing?
i.

Too many meetings, telephone calls, and research
hours.

ii.

Billing for several lawyers reviewing or preparing to
discuss the file.

iii.

Over-qualified personnel for the work.

Are entries vague?
i.

No names and no billing rates for the work done.

ii.

Itemized bills use generic terms such as "phone
call" or "meeting" with no substantive information.
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c.

Subject to being misconstrued?
i.

Billing for "soft costs" (copying, fax) and general
overhead (heat, air conditioning).

ii.

All telephone calls take .3 hours; all dollar amounts
are nice round numbers or end in five.

6.

How much non-billable time will be spent defending any
malpractice counterclaim?

7.

Will any judgment obtained be collectible?

8.

Will you recover more than you spend?
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"…AND HERE'S THE TOP TEN!" ETHICS AND
MALPRACTICE AVOIDANCE GUIDE
Asa P. Gullett and Benjamin Cowgill, Jr.

I.

INTRODUCTION
"Top Ten" lists seem to be more popular than ever, perhaps because they appeal
to our need to receive reliable information in a format that we can digest quickly
as we rush through our hectic lives.
Accordingly, with USA Today as our model and David Letterman as our muse,
we hereby break with all grand traditions of subtle and sophisticated ethics
analysis and offer a few simple lists that speak volumes to any lawyer who
wishes to avoid malpractice claims and Bar complaints.
So… from the home office in Frankfort (as Letterman might say), we are proud to
present:

II.

TOP TEN WAYS TO AVOID MALPRACTICE AND MISCONDUCT
10.

Be mindful of how your practice setting affects your risk of receiving
a malpractice claim.
Areas of law most likely to generate a malpractice claim:
Area of Law

Personal injury (for plaintiff)
Real estate
Collection & bankruptcy
Workers' comp
Estate, trust & probate
Family law
Criminal law
Corporate & business org.
Labor law
Personal injury (for defendant)

1

Lawyers Mutual Insurance Company of Kentucky

2

Lawyers Mutual Insurance Company of Kentucky

3

Lawyers Mutual Insurance Company of Kentucky
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LMICK1
2016

LMICK2
2015

LMICK3
2014

34%
22%
8%
2%
6%
8%
3%
2%
2%
2%

17%
26%
7%
7%
22%
6%
2%
2%
1%
3%

23%
28%
11%
7%
9%
8%
2%
2%
1%
5%

2015
ABA
18.24%
14.89%
10.59%
1.83%
12.05%
13.51%
5.60%
9.74%
1.91%
2.01%

9.

Be mindful of how the stage of the case affects the risk that you will
do or fail to do something that becomes the basis of a malpractice
claim.
When an error is likely to occur during various stages of case
development.
Stage of Case

'15 ABA
Study

'11 ABA
Study

'07 ABA
Study

'03 ABA
Study

32.66%
6.40%
16.76%
14.59%
5.77%
7.34%
1.93%
4.89%
1.66%

24.86%
8.55%
17.31%
20.19%
6.79%
5.33%
4.46%
3.25%
1.60%

25.51%
11.29%
17.32%
12.68%
7.67%
5.56%
5.21%
6.04%
2.36%

23.08%
19.47%
15.59%
15.07%
8.20%
5.07%
4.03%
2.19%
2.15%

Preparation, filing of documents
Pre-trial, pre-hearing advice
Commencement of action
Advice
Settlement/Negotiation
Trial or Hearing
Title Opinion
Investigation/Other than Litigation
Appeal Activities
8.

Be mindful of how the nature of your task affects the risk that you
will do or fail to do something that will result in a malpractice claim.

Activities at issue in malpractice claims presented to LMICK during 2014, 2015
and 2016:
Activity

2014
%Total

2015
%Total

Commencement of action or proceeding
Pre-trial or pre-hearing
Consultation or advice
Settlement and negotiation
Title opinion
Prepare, transmit or file document (other than pleading)
Trial or hearing
Written opinion (other than title)
Tax reporting or payment
Post trial or hearing

21.31%
16.39%
4.10%
9.84%
12.30%
16.39%
3.28%
0.00%
1.64%
8.20%

13.21%
11.32%
6.60%
13.21%
13.21%
7.55%
2.83%
0.00%
0.00%
9.43%
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2016
% Total
21.01%
17.65%
5.04%
10.92%
10.92%
15.97%
1.68%
0.00%
0.84%
3.36%

7.

Be mindful of the types of error you are most likely to commit.
A.

LMICK Claims Experience in FY 2014, FY 2015 and FY 2016

Errors alleged in malpractice claims presented to LMICK during 2014,
2015 and 2016:
Alleged error

2014
% Total

2015
% Total

2016
% Total

Failure to know or properly apply the law
Failure to obtain the client's consent
Error in public record search
Failure to know or ascertain deadline correctly
Procrastination in performance of services/lack of
follow-up
Failure to calendar properly
Inadequate discovery of facts or inadequate
investigation
Failure to react to calendar
Planning error in choice of procedure
Conflict of interest
Fraud
Failure to file a document, where no deadline involved
Failure to understand or anticipate tax
Clerical error
Failure to follow client's instructions

4.92%
0.82%
11.48%
4.10%
7.38%

16.98%
0.00%
13.21%
2.83%
2.83%

18.49%
0.84%
9.24%
5.88%
3.36%

14.75%
9.02%

6.60%
7.55%

9.24%
5.88%

0.00%
23.77%
3.28%
2.46%
0.82%
1.64%
3.28%
8.20%

1.89%
12.26%
3.77%
13.21%
0.94%
1.89%
0.94%
3.77%

0.84%
19.33%
3.36%
4.20%
0.84%
2.52%
0.84%
7.56%

Improper withdrawal from representation
Libel or slander
Lost file, document or evidence
Malicious prosecution or abuse of process

1.64%
0.00%
0.82%
1.64%

2.83%
0.00%
0.00%
8.49%

3.36%
0.84%
0.00%
3.36%

B.

Other studies, showing types of alleged error by category and
sub-category:

Administrative Error:

Procrastination
Failure to calendar properly
Failure to react to calendar
Failure to file document – no deadline
Clerical error
Lost file – document evidence
Total
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LMICK
2014

LMICK
2015

LMICK
2016

ABA
2015

7.38%
14.75%
0.00%
0.82%
3.28%
0.82%
27.05%

2.83%
6.60%
1.89%
0.94%
0.94%
0.00%
13.21%

3.36%
9.24%
0.84%
0.84%
0.84%
0.00%
15.13%

3.56%
6.51%
1.20%
4.28%
4.89%
2.71%
23.15%

Substantive Error:

Failure to know law
Planning error – procedure choice
Inadequate discovery/investigation
Failure to know or ascertain deadline
Conflict of interest
Failure to understand or anticipate tax
Public record error search
Drafting error
Error in math calculation
Total

LMICK
2014

LMICK
2015

LMICK
2016

ABA
2015

4.92%
23.77%
9.02%
4.10%
3.28%
1.64%
11.48%
0.00%
0.00%
58.20%

16.98%
12.26%
7.55%
2.83%
3.77%
1.89%
13.21%
0.00%
0.00%
58.49%

18.49%
19.33%
5.88%
5.88%
3.36%
2.52%
9.24%
0.00%
0.00%
64.71%

15.38%
10.64%
7.50%
5.21%
4.15%
1.16%
2.18%
7.04%
0.57%
53.82%

Client Relations
Error:

LMICK
2014

LMICK
2015

LMICK
2016

ABA
2015

Failure to obtain client consent
Failure to follow client instruction
Improper withdrawal of representation
Total

0.82%
8.20%
1.64%
10.66%

0.00%
3.77%
2.83%
6.60%

0.84%
7.56%
3.36%
11.76%

6.79%
4.57%
1.95%
13.31%

Intentional Wrongs
Act:

LMICK
2014

LMICK
2015

LMICK
2016

1.64%
2.46%
0.00%
0.00%
4.10%

8.49%
13.21%
0.00%
0.00%
21.70%

3.36%
4.20%
0.00%
0.00%
7.56%

Malicious prosecution
Fraud
Violations of Civil Acts
Libel or slander
Total

C.

ABA
2015
4.06%
3.45%
1.16%
1.05%
9.72%

Experience at LMICK and the ABA 2015 study both indicate that
missing deadlines is one of the most serious dangers:

Deadline Error

Failure to know deadline
Failure to calendar
Failure to react to calendar
Total

LMICK
2014
6.01%
8.60%
2.93%
17.54%
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LMICK
2015
2.83%
6.60%
1.89%
11.32%

LMICK
2016

ABA
2015

5.88%
9.24%
0.84%
15.97%

5.21%
6.51%
1.20%
17.39%

6.

Be mindful of the kind of grievance your client is most likely to make
in a Bar complaint.
Type of misconduct alleged

Lack of diligence
Lack of competence
Conflict of interest
Fraud or misrepresentation
Inadequate communication
Excessive or improper attorney's fee
Misappropriation of client funds
Failure to follow client directives
Criminal conduct
Respect for rights of third person
Duties on termination of employment
Fairness to opposing party & counsel
Candor toward the tribunal
Unauthorized practice of law
Confidentiality
5.

Rule potentially
violated

Percentage
of total

1.3
1.1
1.7 – 1.9
8.3 (c)
1.4
1.5
1.15
1.2
8.3 (b)
4.4
1.16
3.4
3.3
5.5
1.6

31%
26%
11%
7%
6%
4%
3%
2%
2%
2%
2%
2%
1%
1%
1%

Be knowledgeable in matters of legal ethics, law office management
and protection against risk.
Recommended reading:
Kentucky Rules of Professional Conduct (Supreme Court Rule 3.130),
contained in Kentucky Rules of Court (West Pub. 2011 Edition).
Annotated Model Rules of Professional Conduct, American Bar
Association, (Sixth Edition, 2007).
Stephen S. Blumberg and Willis S. Baughman, Preventing Legal
Malpractice-California Case Studies.
Profile of Legal Malpractice Claims, ABA Standing Committee on Lawyers
Professional Liability (2007).
Long & Levit, The Law Office Guide to Purchasing Legal Malpractice
Insurance (West Pub. 2007).
Mallen & Smith, Legal Malpractice (West Pub. 2011 Edition).
Todd B. Eberle, Richard H. Underwood, Timothy S. Chase, Kurt X.
Metzmeier, Tracy J. Taylor, Kentucky Legal Ethics Opinions and
Professional Responsibility Deskbook, (University of Kentucky College of
Law Office of Continuing Legal Education, 4th Edition 2008).
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4.

Be proactive in preventing malpractice from occurring.
Lawyers Mutual Insurance Company of California has done outstanding
work in developing checklists for risk management programs. The
following is their list of major categories in which malpractice may arise:
Legal Malpractice Avoidance Checklist

3.

2.

A.

Calendar every case, not just those in litigation.

B.

Confirm in writing your decision to accept a case or your decision
to withdraw or decline representation.

C.

Do not sue clients for fees.

D.

Take only those matters in which you have experience or
associate with someone who does have experience or knowledge
about a specific case.

E.

Maintain good client relations.

F.

Do not have a personal or a financial involvement with your
clients.

G.

Research potential conflicts of interest before you take the case.

H.

Investigate your case carefully before bringing a lawsuit or filing a
claim.

I.

Document everything leaving a paper trail understandable by third
parties.

J.

Know when to reject potential clients or cases.

K.

Know what to do upon receipt of a malpractice claim.

L.

Obtain client consent before proceeding in a vital area of the case.

Be responsive when you receive a Bar complaint.
A.

Do not fail to make a timely response to any Bar complaint or
investigation.

B.

Do not make matters worse by attempting to cover up your
mistake.

Be healthy and sober.
Studies throughout the nation have repeatedly demonstrated that alcohol,
drugs and mental illness (including depression) are substantial
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contributing factors in many, and perhaps most, cases of professional
misconduct that result in suspension or disbarment.
1.

Be honest.
No matter what else happens in your professional career, no matter what
else you may do or fail to do, pledge to yourself that you will be honest in
dealing with whatever comes along. See SCR 3.130 (8.3). It is, without
question, the single most effective thing you can do to limit your exposure
to a malpractice claim or a disciplinary suspension. Even in an age of top
ten lists, some things never change.

III.

IV.

PETE'S TOP TEN
1.

Don't go in business with a client.

2.

Keep your client on the same page with you and be able to prove it.

3.

Don't think the standard of care moves with your profit margin.

4.

Avoid people and causes you dislike.

5.

Don't throw good money after bad in the courthouse.

6.

Be careful.

7.

File your case before the deadline.

8.

Don't assume your clients are your friends.

9.

Behave like a human being.

10.

Take good care of your old dog.

TOP TEN – Katje Kunke, President
Wisconsin Lawyers Mutual Insurance Company
1.

Stop lying to your calendar about who is in charge of your life.

2.

"No" is a complete sentence.
Corollary: Somebody married my ex-husband.

3.

If you don't like your client, you better love your carrier.

4.

Conflicts of interest piss everyone off.

5.

Your client already knows how this is going to turn out.

6.

Never give bad news to a hungry client.

7.

You have to let clients make dumb choices.
2-61

8.

What your client heard matters more than what you said.
Corollary: Nobody remembers what anyone said.

9.

They may call it "Practice," but they're kidding.

10.

When they smile and nod, your client is not understanding or agreeing
with you.
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WHAT'S HAPPENING IN KENTUCKY ADR?

I.

INTRODUCTION
Future training to be offered by KBA ADR Section.

II.

III.

ADR SECTION INITIATIVES
A.

Pro Bono services to District Court and the Community

B.

Mentoring Novice Mediators

MEDIATOR COMPETENCY


Current Supreme Court Requirements for Roster Recognition


IV.

V.

WHAT ABOUT CREDENTIALING? PROS/CONS
A.

The ABA Task Force on Mediator Credentialing Final Report

B.

Response by the International Mediation Institute

GOOD FAITH IN MEDIATION: REQUIRED, EXPECTED, SOMETIMES
FORGOTTEN, HARD TO DEFINE
A.

B.

C.
VI.

Kentucky Supreme Court Mediation Guidelines for Court of
Justice Mediators

Required by:
1.

Kentucky Supreme Court Model Mediation Rules and Guidelines.

2.

Local Rules.

3.

Kentucky Code of Professional Conduct.

Expected, Yet Sometimes Forgotten
1.

Quality of the mediation process – prevent abuse of that process.

2.

The mediator's role, advocate's role.

Hard to Define, So What's Your Definition?

COLLABORATIVE FAMILY PRACTICE
A.

What Is Collaborative Family Practice and How Is It a Form of ADR?
1.

IACP (International Academy of Collaborative Professionals).
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2.

Uniform Collaborative Law Act.

3.

Kentucky Practice Groups.

B.

Informing and Educating Clients about the Process and Other Options
(see KBA Ethics Opinion E-425)

C.

The Collaborative Team
1.

D.

a.

Requisite training (IACP Standards).

b.

The paradigm shift.

2.

Financial neutral.

3.

The Coach (mental health professional).

4.

Child specialist (mental health professional) – not needed in every
case.

The Process
1.

The Participation Agreement.

2.

Retaining the professionals.

3.

Team meetings.

4.
E.

Two collaboratively trained attorneys.

a.

Agendas.

b.

Minutes.

c.

Pleadings.

Breakdown of the collaborative process.

Marketing Collaborative Family Practice
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Case No.
Court
County
Mediation Date

AGREEMENT TO MEDIATE

This agreement reflects the commitment of each party to negotiate fairly and
honestly throughout the mediation process.

1.

The mediator will direct the mediation process in an impartial and neutral
manner. The mediator has no authority to force a settlement on the
participants and does not provide legal, financial, therapeutic or other
professional advice.

2.

All information disclosed during the mediation, either written or verbal, shall
be confidential. The privilege resides in the mediator and may not be
waived by the parties. However, nothing prohibits a mediator from reporting
abuse according to KRS 209.030, KRS 209A.030, KRS 620.030 or other
applicable law.

3.

Participants may choose another means to resolve their conflict at any time
before mediation is completed, including, but not limited to, the court system.

4.

Any agreement signed as a result of the mediation is legally binding on all
parties.

I understand and agree to abide by the terms of this agreement.

Participant

Date

Participant

Date

Participant

Date

Participant

Date

Mediator

Date

Mediator

Date
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Case No.
Court

Defendant___________________________
Address__
_____________

Telephone Number
1.

__
_

& ORDER

V.

Plaintiff:____________________________________
Address __________________

all Claims
---S-m-----

County

SMALL CLAIMS
SETTLEMENT AGREEMENT

KRS 24A.200-.360

__

Telephone Number

On

.the above-named plaintiff filed a Complaint with this Court against

the above-named defendant.
2.

The parties have now resolved the controversy stated in that complaint, and have agreed to the following:

Amount Due$

_

Court Cost$

_

Total Amount Due $

If the terms of this agreement are not complied with, the entire amount of$
will become due immediately.

_

, plus the legal rate of interest,

I am the Plaintiff in this case and have read this Settlement Agreement and consent to its terms.
Plaintiff
Date:

,2

I am the Defendant in this case and have read this Settlement Agreement and consent to its terms.
Defendant
Date:

,2

WHEREFORE, the parties have agreed to resolve the difference alleged in the Complaint filed with this court on
,2
, it is hereby ORDERED and ADJUDGED that the above SETTLEMENT AGREEMENT
be entered as a Judgement and Order of this court, along with interest at the legal rate.
Dated this the

day of

,2
Judge, Small Claims Division
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2005� 02
ORDER
AMENDMENT TO THE RULES OF ADMINISTRATIVE PROCEDURE
AP PART XII. MEDIATION GUIDELINES FOR COURT OF JUSTICE
MEDIATORS

IN RE:

It is HEREBY ORDERED that a new Part XII of the Rules of Administrative Procedure is
created to contain the following:
Section 1. Statement of Purpose

The following Guidelines concern suggested minimum standards for training,
experience, education, and ethical conduct for mediators practicing in courts of the
Commonwealth of Kentucky. They are intended to promote public confidence in the mediation
process. Judges and the public are encouraged to refer to the Administrative Office of the
Court's (AOC) website for the roster of mediators who voluntarily agree to comply with these
Guidelines. Additional information and related forms are available at Guidelines for Basic
Mediation Training at www.kycourts.net.
Section 2. Training and Experience

(1)

(2)

General civil mediator. A mediator who offers to provide general civil mediation
services should have the following minimum training and experience:

(a)

Forty hours of training by a mediation training provider covering
communication skills; conflict resolution theory and practice; mediation
theory, practice, and techniques; the court process; and

( b)

Fifteen hours of mediation experience with parties in actual disputes,
representing at least three cases, where the mediator is a participating
mediator under the guidance of a mediator qualified under these Guidelines
or a mediation training center.

Family Mediator. A mediator who offers to provide family mediation services
should have the following minimum training and experience:

(a)

Forty hours of training by a mediation training provider including conflict
resolution, the mediation process, communication skills, the psychological
aspects of divorce on families, domestic violence, substance abuse, financial
and property issues, paternity, family law, and family or circuit court
procedures. Family mediators are strongly encouraged to take general
mediation training prior to this training.

2-71

(b)

(3)

Section 3.

Fifteen hours of mediation experience with parties in actual family disputes,
representing at least three cases, where the mediator is a participating
mediator under the guidance of a family mediator qualified under these
Guidelines, or a mediation training center.

Special Provision for Mediators in Practice Prior to Adoption of the
Guidelines. Any mediator may be deemed qualified under these Guidelines if
the mediator has engaged in a mediation practice prior to the adoption of these
Guidelines and submits to the Mediation Division of the Administrative Office of
the Courts a written statement describing equivalent training and experience. A
form is available at www.kycourts.net.
Ethical Guidelines

(1)

Mediation Defined. Mediation is an informal process in which a neutral third
person, called a mediator, facilitates the resolution of a dispute between two or
more parties. The process is designed to help disputing parties reach an
agreement on all or part of the issues in dispute. Decision-making authority
remains with the parties, not the mediator. The mediator assists the parties in
identifying issues, fostering joint problem solving, and exploring settlement
alternatives. Parties should comply with orders of the court requiring participants
in mediation to have settlement authority. See Kentucky Farm Bureau Mut. Ins.
Co. v. Wright, 136 S.W .3d 455 (Ky. 2004).
Comment. A mediator's obligation is to assist the parties in reaching a voluntary
outcome. The mediator should not coerce a party in any way. A mediator may
make suggestions, but the parties make all settlement decisions voluntarily.

(2)

Mediator Conduct. A mediator's duty to protect the integrity and confidentiality
of the mediation process commences with the first communication with a party, is
continuous in nature, and does not terminate upon the conclusion of the
mediation.
Comment (a). A mediator should not use information obtained during the
mediation for personal gain or advantage.
Comment (b). The interests of the parties should always be placed above the
personal interest of the mediator.
Comment {c). A mediator should not accept mediations that cannot be
completed in a timely manner, or as directed by the court.
Comment (d). Although a mediator may advertise the mediator's qualifications
and availability to mediate, the mediator should not solicit a specific case to
mediate.
Comment (e). A mediator should not mediate a dispute when the mediator has
knowledge that another mediator was appointed or selected without first
consulting with the other mediator or the parties. If the previous mediation has
been concluded, consultation is not necessary.

(3)

Mediation Costs. As early as practicable, and before the mediation session
begins, a mediator should explain all fees and other expenses to be charged for
the mediation. A mediator should not charge a contingent fee or base a fee upon
the outcome of the mediation. In appropriate cases, a mediator should perform
mediation services on a sliding scale, at a reduced fee, or without compensation,
based on the parties' ability to pay.
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Comment (a). In court mediations, a mediator should avoid the appearance of
impropriety regarding the amount of the mediator's fee. The fee should be
reasonable and no greater than the mediator's standard rate as a mediator.
Comment (b). If a party and the mediator have a dispute that cannot be
resolved before commencement of the mediation as to the mediator's fee, the
mediator should decline to serve so that the parties may obtain another mediator.
(4)

Disclosure of Possible Conflicts. Prior to commencing the mediation, the
mediator should make full disclosure of any known relationships with the parties
or their counsel that may affect, or give the appearance of affecting, the
mediator's neutrality. A mediator should not serve in the matter if a party makes
an objection to the mediator based upon a conflict or perceived conflict.
Comment (a). A mediator should withdraw from mediation if it is inappropriate to
serve.
Comment (b). If, after commencement of the mediation, the mediator discovers
that such a relationship exists, the mediator should make full disclosure as soon
as practicable.

(5)

Mediator Qualifications. A mediator should inform the participants of the
mediator's qualifications and experience.
Comment. A mediator's qualifications and experience constitute the foundation
upon which the mediation process depends; therefore, if there is any objection to
the mediator's qualifications to mediate the dispute, the mediator should
withdraw from the mediation. Likewise, the mediator should decline to serve if the
mediator feels unqualified to do so.

(6)

The Mediation Process. The mediator should inform and discuss with the
participants the rules and procedures pertaining to the mediation process.
Comment (a). A mediator should inform the parties about the mediation process
no later than the opening session.
Comment (b). At a minimum, the mediator should inform the parties of the
following:
(i) The mediation is private. Unless otherwise agreed by the participants,
only the mediator, the parties and their representatives are allowed to
attend;
(ii) The mediation is informal. There are no court reporters present; no record
is made of the proceedings; no subpoena or other service of process is
allowed; and no rulings are made on the issues or the merits of the case;
(iii) The mediation is confidential;
(iv) Any outcome rests with the parties; and
(v) The mediator does not render legal advice or represent any party.

(7)

Convening the Mediation. Unless the parties agree otherwise, the mediator
should not convene a mediation session unless all parties and their
representatives ordered by the court are present, corporate parties are
represented by officers or agents who have demonstrated to the mediator that
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they possess adequate authority to negotiate a settlement, and an adequate
amount of time has been reserved by all parties to the mediation to allow the
mediation process to be productive.
(8)

Confidentiality.
(a) Mediation sessions should be closed to all persons other than the parties,
their legal representatives, and other persons invited by the mediator with the
consent of the parties.
(b) Mediation should be regarded as settlement negotiations for purposes of
Kentucky Rule of Evidence 408.
(c) Mediators should not be subject to process requiring the disclosure of any
matter discussed during the mediation, but rather, such matters are
considered confidential and privileged in nature except on order of the Court
for good cause shown. This privilege and immunity reside in the mediator and
may not be waived by the parties.
(d) Nothing in this rule prohibits the mediator from reporting abuse according to
K.R.S. 209.030, K.R.S. 620.030, or other applicable law.
Comment. A mediator should not permit recordings or transcripts to be made of
mediation proceedings. A mediator should maintain confidentiality in the storage
and disposal of records and render anonymous all identifying information when
materials are used for research, educational or other informational purposes.

(9)

Report to Court. The mediator reports to the court that the mediation has not
occurred, has not been completed, or that the mediation has been completed
with or without an agreement on any or all issues. With the consent of the
parties, the mediator may also identify those matters, which, if resolved or
completed, would facilitate the possibility of a settlement.

(10)

Impartiality. A mediator should be impartial toward all parties.
Comment. If a mediator or the parties find that the mediator's impartiality has
been compromised, the mediator should offer to withdraw from the mediation
process. Impartiality means freedom from favoritism or bias in word, action, and
appearance; it implies a commitment to aid all parties in reaching a settlement.

(11)

Disclosure and Exchange of Information. A mediator should encourage the
disclosure of information and should assist the parties in considering the benefits,
risks, and the alternatives available to them.

(12)

Professional Advice. A mediator should not give legal or other professional
advice to the parties except as provided in Section 3(17)(b) infra re: Evaluative
Mediation.
Comment (a). In appropriate circumstances, a mediator should encourage the
parties to seek legal, financial, tax or other professional advice before, during, or
after the mediation process.
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Comment (b). A mediator should not convene the mediation if the mediator has
reason to believe that a pro se party fails to understand that the mediator is not
providing legal representation for the pro se party.

(13)

No Judicial Action Taken. A person serving as a mediator should not
subsequently serve as a judge, master commissioner, guardian ad litem, or in
any other judicial or quasi-judicial capacity in matters that are the subject of the
mediation, unless the parties otherwise agree.
Comment. It is generally inappropriate for a mediator to serve in a judicial or
quasi-judicial capacity in a matter in which the mediator had communications with
one or more parties without all other parties present. For example, an attorney
mediator who has served as a mediator in a pending litigation should not
subsequently serve in the same case as a special master, guardian ad litem, or
in any other judicial or quasHudicial capacity with binding decision-making
authority. Notwithstanding the foregoing, where an impasse has been declared
at the conclusion of a mediation, the mediator, if requested and agreed to by all
parties, may serve as the arbitrator in a binding arbitration of the dispute, or as a
third-party neutral in any other alternative dispute proceeding, so long as the
mediator believed nothing learned during private conferences with any party to
the mediation will bias the mediator or will unfairly influence the mediator's
decisions while acting in the mediator's subsequent capacity.

(14)

Termination of Mediation Session. A mediator should postpone, recess, or
terminate the mediation process if it is apparent to the mediator that continuation
of the process is unproductive.

(15)

Agreement in Writing. If an agreement is reached during the mediation
conference, it is reduced to writing and signed by the parties. The parties are
responsible for the drafting of the agreement, although the mediator may assist
in the drafting of the agreement with the consent of the parties.

(16)

Mediator's Relationship with the Judiciary. A mediator should avoid the
appearance of impropriety in the mediator's relationship with a member of the
judiciary or the court staff with regard to appointments or referrals to mediation.

( 17)

Mediation Styles

(a)

Facilitative Mediation. The facilitative mediator structures a process to
assist the parties in reaching a mutually agreeable outcome. The mediator
asks questions; validates and normalizes parties' points of view; searches for
interests underneath the positions taken by parties; and assists the parties in
finding and analyzing options for resolution. The facilitative mediator does
not make recommendations to the parties, give his or her own advice or
opinion as to the outcomes of the case, or predict what a court would do in
the case. The mediator is in charge of the process, while the parties are in
charge of the outcome. Facilitative mediators want to ensure that parties
come to agreements based on information and understanding. They hold
joint sessions with all parties present so that the parties can hear each other's
points of view, and hold confidential sessions with individual parties. They
want the parties to have the major influence on decisions made.
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(b)

Evaluative Mediation. Evaluative mediation is modeled after settlement
conferences held by judges. The evaluative mediator assists the parties in
reaching resolution by pointing out the weaknesses of their case. An
evaluative mediator might make formal or informal recommendation to the
parties as to the outcome of the issues. The evaluative mediator is more
concerned with the legal rights of the parties, rather than the parties' needs
and interests, and evaluation is based on legal concepts of fairness. The
evaluative mediator meets most often in separate meetings with the parties
and their attorneys, practicing "shuttle diplomacy." He/she helps the parties
and their attorneys evaluate their legal position and the costs versus the
benefits of settling in mediation rather than pursuing litigation. The evaluative
mediator structures the process and directly influences the outcome of
mediation.
Comment (a). Providing Information. Consistent with standards of
impartiality and preserving party self-determination, a mediator may provide
information that he/she is qualified to provide by virtue of training or
experience.
Comment (b). Independent Legal Advice. When a mediator believes a
party does not understand or appreciate how an agreement may adversely
affect legal rights or obligations, the mediator should advise the party of the
right to seek independent legal counsel.
Comment (c). Personal or Professional Opinions. A mediator should not
offer a personal or professional opinion intended to coerce the parties, decide
the dispute, or direct a resolution of any issue. Consistent with standards of
impartiality and preserving party self-determination, however, a mediator may
point out possible outcomes of the case and discuss merits of a claim or
defense. A mediator should not offer a personal or professional opinion as to
how the court in which the case has been filed will resolve the dispute.

(c)

Transformative Mediation. Transformative mediation is based on the
values of "empowerment" and "recognition." The potential for transformative
mediation is that any or all parties, or their relationships, may be transformed
during the mediation. In these ways, the values of transformative mediation
mirror those of facilitative mediation. In transformative mediation, the parties
structure the process, with the mediator following their lead, and individual
caucus sessions are rarely used.

(18)

Responsibilities to the Profession and the Public

(a )

Community Service. A mediator is encouraged to provide at least twenty
hours per year of mediation services in the community for nominal or no fee.

(b)

Training. A mediator should acquire substantive knowledge and procedural
skills in her/his specialized area of practice.

(c)

Continuing Education. A mediator should participate in continuing
mediation education and be personally responsible for ongoing professional
growth. A mediator is encouraged to join with other mediators and members
of related professions to promote mutual professional development. A
mediator should obtain at least four hours of continuing education every two
years.
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The following are some ways to obtain continuing education:
(i) Attending, lecturing, or teaching at a live lecture or seminar on a topic
related to the practice of mediation;
(ii) Listening or viewing audio, video, or web based presentations on a topic
related to mediation;
(iii) Co�mediating or supervising trainees as part of the trainee's mentorship
requirements;
(iv) Participating as a trainer or coach in general or family mediation trainings;
(v) Authoring or editing written materials submitted for publication that have
significant intellectual or practical content directly related to the practice of
mediation.
, (d)

(e)

Promotion of Mediation. A mediator should promote the advancement
of mediation by providing and supporting efforts to educate the public and
members of other professions, and by encouraging and participating in
research and publication of accurate information about mediation.
Advertising. A mediator should make only accurate statements about the
mediation process, its cost and benefits, and about the mediator's
qualifications.

Section 4. Roster of Mediators

AOC will maintain a Roster of Mediators who agree to comply with these guidelines.
Any mediator who wishes to be included on this roster should make application to the
AOC. See form on www.kycourts.net.
This Order shall be effective April 15, 2005 and until further Order.
Entered this the 12th day of April 2005.
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ALTERNATIVE DISPUTE RESOLUTION SECTION OF THE AMERICAN BAR
ASSOCIATION TASK FORCE ON MEDIATOR CREDENTIALING1
2

Reprinted with permission from the American Bar Association .

FINAL REPORT
In October, 2011, the Council of the ABA's Alternative Dispute Resolution Section
created a Task Force to recommend whether the Section should adopt a policy
concerning credentialing of mediators. The Task Force offers the comments and
recommendations set forth below.
Background. Mediator credentialing is an evolving and sometimes controversial field.
Many private organizations and some public courts and agencies in the United
States offer forms of credentialing or certification, for example by establishing
requirements for membership on mediator panels. There is, however, no nationwide
system of credentialing, and states and local organizations have reached different
conclusions as to its desirability.
Internationally there appears to be a growing interest in credentialing. In recent years
private organizations such as the International Mediation Institute of the Hague have
created credentialing systems and some European governments have adopted
systems to qualify and monitor court-connected and/or private mediators.
The question considered by the Task Force was whether the ADR Section should
adopt a policy on this issue and if so what it should be. It should be noted that the
issue is not whether the Section itself should provide credentialing services, but rather
whether it should support such initiatives by others.
Task Force members reviewed literature and interviewed leaders of domestic and
international organizations and experts from states and court systems with different
approaches to credentialing. Due to the complexity of the issues raised by
credentialing, the Task Force's recommendations are nuanced.
What does "credentialing" mean?
The Task Force agrees that at its core, mediation is a process that includes a
mediator, not affiliated with any of the parties, who facilitates the parties'
communication and negotiation in a procedurally just manner and helps the parties
reach an entirely voluntary agreement. Beyond this general statement, however,
there appears to be no common understanding of what a credential means in the
context of mediation, either domestically or internationally, or what mediators should
specifically be required to do or to demonstrate to obtain a credential.
1

Note: Affiliations are provided for identification only; they do not indicate endorsement of the
findings or conclusions of this report by the listed organizations. August 2012.
2

https://www.americanbar.org/content/dam/aba/images/dispute_resolution/CredentialingTask
Force.pdf
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Most if not all private organizations and court systems which maintain panels of
mediators require that members complete a training program. Some provide a
credential, or certificate, to anyone who completes training and meets other
qualifications, without requiring them to demonstrate specific competencies. Other
organizations require candidates to demonstrate specific skills through a testing
process. Still others emphasize provision of information, requiring mediators to
provide client assessments which are made available to potential users.
The most demanding credentialing programs reviewed by the Task Force require:
•

Completion of a training program, typically 30 to 40 hours in duration, which
includes significant roleplaying,

•

Observation of one or more actual mediations,

•

Experience as a co-mediator in one or more actual mediations, and

•

An assessment process in which the candidate mediates a roleplayed dispute
and is graded on skills by persons knowledgeable in mediation and the
assessment process.

What does "competence" mean in the context of mediation?
For a credentialing organization to certify that a mediator possesses certain skills or
knowledge requires that the organization define what a successful candidate must
demonstrate, and be able to assess whether the candidate has done so. Most Task
Force members believe that the mediation community has not reached a consensus
concerning a single body of skills and knowledge that skilled mediators must
possess, even within a specific subject area, making it difficult or impossible to carry
out such an assessment.
Some members of the Task Force believe that while there is no consensus on a single
body of mediative skills or knowledge, distinct schools or styles of mediation, for
instance "commercial" and "transformative" mediation, have or could arrive at such a
consensus for a particular school or style.
Is there a need for credentialing?
Does credentialing have substantive value, either for attorneys and parties who
choose mediators, or for neutrals seeking to develop their competence or practice?
Task Force members were divided on this issue, with no one expressing a strongly
positive or negative view. Some members believe that credentialing can be helpful
to users and/or mediators, while other members do not. This may reflect that, as
noted, "credentialing" has no precise meaning.
Task force members agree that the need for credentialing is likely to be strongest in
certain settings:
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1.

When a court or public or private entity requires disputants to use, or
sponsors or refers disputants to, specific programs or mediators.
Some court systems and public agencies mandate that parties go to
mediation through a specific program as a condition of obtaining a hearing.
Others sponsor programs or refer disputants to individual mediators, for
example by maintaining a panel of approved neutrals. In such situations
disputants may reasonably believe that the court or agency has endorsed the
competence of the program or providers. When this occurs, courts and
agencies have a responsibility to ensure that the program and neutrals in
question are competent. Certification is one method to accomplish this.

2.

When disputants enter mediation who are not knowledgeable about the
process or the qualifications of individual providers and do not have counsel
capable of advising them.
Examples of areas in which this may be especially true include marital,
small claims, housing, community and foreclosure cases and, more
generally, disputes in which one or both parties do not have access to a
lawyer. Such "one-time players" often do not have the knowledge or sources
of information needed to choose a competent mediator.

3.

When lawyers and other professionals who choose mediators do not have a
good understanding of mediation or find it difficult to identify competent mediators
in a particular field or geographic area.
This may be true, for instance, in regions of the world in which legal mediation is
not widely used or well-known to lawyers and the public and potential users
cannot evaluate the competence of mediator candidates. In such circumstances
certification might be of assistance to users, as well as to mediators wishing to
develop their practice.
Task Force members were divided on two points.
1.

Some members believe that certification may also be helpful in
disputes within the United States in which the parties are
represented by lawyers, but counsel does not have sufficient
knowledge or resources to identify competent mediators. Examples
include smaller tort and contract cases and marital disputes. A
majority of the Task Force did not express an opinion about this.

2.

A majority of the Task Force believes that in large civil disputes, in
which mediators are selected by experienced counsel or other
professionals such as insurance adjusters, there is no significant
need for credentialing. Such situations, the majority believes, involve
repeat users who typically have access to substantial information
about candidates and would not find credentialing helpful. A minority
believes that even experienced lawyers and other professionals are
often not familiar with individual candidates or with the different
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qualities needed to mediate effectively in different circumstances,
and as a result also sees a useful role for credentialing in such
disputes.
What should an effective credentialing program include?
The Task Force believes that to be effective, a credentialing program should satisfy
the following guidelines. It should:
1.

Clearly define the skills, knowledge and values which persons it credentials
must possess. Without a clear definition of the skills, knowledge and values a
credentialed mediator must possess, credentialing organizations cannot
assess whether a candidate possesses them and disputants cannot know
what weight to place on a credential. Such definitions should be tailored to a
specific form of mediation (family, large commercial, small claims,
transformative, etc.) for which the credential is issued.

2.

Ensure that candidates have training adequate to instill those skills,
knowledge and values. To acquire mediative skills, most if not all candidates
require a training program. A task force of the Association for Conflict
Resolution recently issued a report on this topic. Such training should include:
a.

Substantial instruction, including experience acting as mediator in
roleplayed disputes of the kind for which the candidate seeks
credentials.

b.

Observation of one or more actual mediations.

c.

Experience mediating one or more actual cases as co-mediator with a
credentialed mediator.

3.

Be administered by an organization distinct from the organization which
trains the candidate. It is problematic for the same organization both to
charge for training and to assess whether its training has been successful.
Such dual roles produce a potential conflict of interest. For the same reason
that law schools are not permitted to decide whether their graduates will be
admitted to the bar, training programs should not be in the position of judging
whether their services are effective.

4.

Have an assessment process capable of determining with consistency
whether or not candidates possess the defined skills, knowledge and values.
The Task Force believes that for credentialing to be credible it must be based
on a determination whether a candidate has acquired the skills, knowledge
and values that comprise the credential. This requires a testing process based
on specific criteria and a consistent method of evaluation.
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5.

Explain clearly to persons likely to rely on its credential what is being
certified. Credentialing is justified in large measure by the difficulty that some
users have in choosing a competent mediator. For this reason a credentialing
program should explain in a clear and understandable manner, to the
persons expected to rely on its credential, the skills, knowledge and values
its mediators possess. Organizations should make clear in particular whether
a credential signifies that a mediator has attained a given level of competence
and experience, or simply confirms their attendance at a program, and should
describe the form, school or style of mediation the organization is certifying.

6.

Provide an accessible, transparent system to register complaints against
credentialed mediators. Promptly and fairly investigate complaints and, if
appropriate, de-credential a mediator who fails to comply with standards.
Not all credentialed mediators can be expected to display in practice or retain
over a career the skills and values required by their credential. Credentialing
organizations must have an accessible and transparent mechanism to receive
complaints about their mediators. A majority of the Task Force believes
organizations should have a process to monitor the performance of
credentialed mediators, such as periodic requests for feedback. A minority
believes such monitoring is not feasible.
A majority of the Task Force believes that when a complaint is received the
organization should have a process to promptly investigate and fairly assess
it and, if appropriate, de-credential mediators. A minority believes that at least
when users of mediation are "repeat players" such as multi-national
corporations, it is sufficient that the substance of any complaints is made
available for consideration by potential users.

What should a credentialing system not do?
Credentialing can serve a useful purpose by helping users, especially those who
lack experience with mediation, to identify neutrals with basic skills and competence
in a particular style of mediation. However, it is also true that a key strength of
mediation as a process and a field is its openness to new techniques and
approaches, and its commitment to self-determination for disputants.
The Task Force is concerned that credentialing not operate to exclude new
methods of resolving disputes or persons with non-traditional backgrounds, or more
generally to constrain the evolution and growth of mediation as a method of dispute
resolution. Nor should credentialing have the effect of preventing informed
disputants from selecting a mediator of their choice. The Section should therefore not
support credentialing systems that:
1.

Operate as mandatory licensing. Credentialing should provide information
about prospective mediators and/or a signal of quality, and organizations
should be able to require members of their panels to satisfy requirements.
Credentialing should not, however, operate as a de facto licensing system
that bars non-credentialed persons from practicing as mediators generally.
2-83

2.

Bar non-lawyers from becoming credentialed. Effective mediators possess a
variety of qualities, some of which are not taught in traditional legal education.
Disputants benefit from the opportunity to select mediators with training and
experience in fields other than law. Credentialing programs may place value
on legal and other academic training, but should not bar non-lawyers from
obtaining credentials on de Jure or de facto basis.

3.

Bar disputants from selecting a non-credentialed mediator. Selfdetermination is the first principle of the ABA's Model Standards of Conduct
for Mediators and the essence of the process of mediation. It follows that if
disputants knowingly decide to select a non-credentialed person to mediate
their dispute, they should be able to do so. Thus if courts or other
organizations require mediation and/or provide the names of approved
mediators to disputants, they should also allow disputants to select noncredentialed mediators by informed, arms-length agreement.

Is there sufficient demand to support an effective credentialing system?
A strong credentialing system as outlined above requires substantial resources to
operate. As one example, the National Conflict Resolution Center based in San
Diego currently charges candidates $3,500 to $4,000 for participation in its
certification program.
If the parties and attorneys who select mediators strongly desired strong
credentialing programs, they could demand public funding to pay the cost.
Alternatively, if mediators believed credentials were sufficiently valuable, either for
personal growth or marketing purposes, they could fund such programs through user
fees.
At present, however, neither users nor neutrals in the United States show sufficient
demand for mediator credentials to fund a strong credentialing system. The Task
Force does not express an opinion about whether sufficient support for such programs
exists outside the United States.
Does the Section support mediator credentialing?
The Section supports local initiatives and innovations in the field of credentialing,
provided they meet the guidelines set forth in this report. Given, however, the lack of
a consensus at this time about the attributes of the mediation process or a process for
determining competency, the Section does not support creation of a single nationwide
credentialing system.
The ADR Section Task Force on Mediator Credentialing
Janice Fleischer, Tallahassee, Director, Florida Dispute Resolution Center
Dwight Golann, Boston, Professor, Suffolk University Law School (Chair)
Deborah Masucci, New York, Vice President, AIG (ex officio)
Larry Rute, Kansas City, Mediator and Member, International Academy of Mediators
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David Sandborg, Hong Kong, Professor Emeritus, City University of Hong Kong
Eric P. Tuchman, New York, General Counsel, American Arbitration Association
Jay Welsh, Los Angeles, Executive Vice President and General Counsel, JAMS
Nancy Welsh, Carlisle, Professor, Penn State-Dickinson School of Law
Susan Yates, Chicago, Executive Director, Resolution Systems Institute
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QUESTIONS BY ABA SECTION OF DISPUTE RESOLUTION
CREDENTIALING TASK FORCE
ANSWERS OFFERED BY THE INTERNATIONAL MEDIATION INSTITUTE (IMI)
MARCH 5, 2012
Reprinted with permission from the International Mediation Institute https://imimediation.org/.

Is there a substantial public need for mediator credentialing? Is the need greater
in some areas than others?
The problem, almost everywhere, is a lack of sufficient information about individual
mediators. This is a consequence of mediation having developed over the past 35 years
as a largely supply-led rather than demand-led field and as a vicarious profession (i.e.,
an offshoot of another profession, e.g. law). Users require insightful information about
mediators for two main reasons. First, to be reassured about the mediator's competency,
both generally and for the case in question. This enables trust in the mediator to build as
quickly as possible. Second, to make informed decisions about the mediator's suitability
for the case in question. Credentialing mainly addresses the first of these, though merely
being "credentialed" is insufficient to address the user need. It must be supplemented
and explained by further information about the person's experience, background, style,
personal characteristics, etc. That further information then not only supports the
credibility and meaning of the credential, but also substantially aids suitability choices.
In places where certification is already understood and accepted widely by users, part of
the first reason may already be addressed, but even there, further information is required
to underpin and apply the certification from a trust perspective.
While historically, mediation was a small field of providers and users, the number of
providers has grown exponentially in North America and elsewhere. The number of
users has not kept pace. Established and successful mediators see little benefit in
credentialing – viewing mediation as an "art" not a science. To the extent that these
established mediators dominate the field – and it is likely true that 90 percent of the
income earned in mediation is earned by 10 percent of mediators – failure to establish
criteria is not forward-looking. Certainly, the marketplace will always create and locate
excellent mediators; however, this will be an efficient process only for few and an
inefficient one for many. And even for the few, there will be this inefficiency: mediators
are frequently chosen for their reputation in other fields, or by personal connection. To
the extent that these mediators do not have mediation skills, users will not be won over
by the mediation process and may elect to not use it again. And, to the extent that the
marketplace of users broadens, users not well-connected to an information web may
flounder when attempting to select a mediator and default to uneducated choices. An
uneducated choice, when it leads to a desultory or poor result, denigrates the reputation
of the field.
Do mediators see a substantial benefit in becoming credentialed? Is the
perception of benefit greater among some types of mediators than others?
Mediators with captive clients, usually law firms that repeatedly refer work, and/or being
panelists for a major provider or for court-connected programs, may have more work
than they can handle and therefore be unwilling to spend the time to be credentialed.
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These mediators may not be concerned whether the mediation market grows or
mediation becomes a profession in its own right, and are happy with the status quo as
their slice of the cake is adequate to sustain them. This narrow view ignores the fact that
some categories of users, in particular in-house counsel, are becoming increasingly
involved in mediator selection as internet-based information becomes increasingly
available to them. Being able to conduct their own research, they are therefore less
reliant on the recommendations of their law firms. Uncredentialed mediators, who
believe they do not need to prove their competency as a mediator, risk being left out of
selection shortlists by their absence from broader certified search engines, such as that
of IMI.
There are many outstanding mediators who view credentialing as a legitimization of their
competency necessary to gain more referrals. These are generalizations, and there are
exceptions in each category.
Many mediators oppose credentialing. Part of the opposition may be: "I know what I
know and no one can learn it." Part of the opposition may be: "I am as busy as I want to
be, so why would I burden myself with this irrelevancy?" And, part of the opposition may
be: "it ain't broke, don't fix it." Underlying some of this opposition is the simple selfinterest in not suggesting to the world of users that anyone besides those already in the
tent has the required skills. In this context two observations seem highly pertinent:
There are innumerable courses ranging from the great, such as the Harvard Program on
Negotiation and the Straus Institute at Pepperdine, to the unmentionably poor that are
training future mediators in mediation. The very assumption of these programs is that
there is a mediation discipline to be learned that can be taught and, in the degreegranting programs, tested. It seems contradictory to accept on the one hand that
mediation can be taught, while denying that mediators can and should be assessed for
competency.
To the extent that traditionally disadvantaged minorities do not participate in the referral
web, but are skilled and competent mediators, they remain invisible to users. Unlike law
firms, which feel they must be diverse in order to be credible to their corporate clients
(who themselves have committed to diversity), there is no apparent drive to be diverse in
the selection of mediators. This invisibility, combined with a lack of commitment to
diversity, means that minority-status mediators have not only little work, but little chance
of work. This appears to contradict the ABA commitment.
Is there sufficient consensus on what constitutes competent practice to support
credentialing?
In the demand-led environment that is gradually replacing the historically supply-led
mediation field, competency is increasingly determined by the opinion of the user. Some
mediators have claimed this is often an uninformed opinion, while many users are
unable to distinguish their contentment with the outcome from their satisfaction with the
performance of the mediator. However, all markets are driven by consumer satisfaction.
In professional services, greater opportunities now exist to access data on individual
mediators. Mediators need to have an involvement in what is said about their
competency, and a Feedback Digest is a professionally-appropriate way to achieve this
while providing users with the credible and objective information that they need.
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It remains important for the competency of mediators to be assessed professionally, and
not left entirely to the users. Accordingly, those eligible to be certified must be seen and
understood by users to have passed a credible, high level professional assessment.
Users are no longer willing to accept that a retired judge, however distinguished, or a
partner in a leading law firm, however successful, must be a competent mediator. The
criteria for Qualifying Assessment Programs (QAPs) as determined by the IMI
Independent Standards Commission to enable providers, trainers and professional
organizations to qualify mediators for IMI Certification achieves exactly this. There are
many ways to assess competency – not all QAPs will or should use the same
methodologies. For more on this, please see: http://imimediation.org/like-truth-beautvand-contact-lenses.
There are many university and court-sponsored training institutions, and many more
private ones, that teach and assess mediation competency. It is hard to argue that
competence cannot be quantified when non-profit and profit-making institutions are
presenting exactly that proposition.
What training, background, and/or experience should be used as criteria for
credentialing?
The IMI criteria for QAPs are based on experience, knowledge and skills. Training is not
an absolute requirement (some successful mediators, particularly those that have been
in practice for 20 or more years, have not undergone formal training). Nevertheless, the
criteria have been set at a high level, and some of the 21 QAPs so far approved by the
IMI Independent Standards Commission have initially struggled to meet the criteria and
therefore to have their QAPs approved. Please refer to the QAP criteria at:
https://imimediation.org/how-to-become-a-qualifying-assessment-program.
A survey of respected training programs can be reviewed and culled for criteria. There is
certainly a literature of mediation with which any experienced mediator should be
familiar. Experience, perhaps more importantly than background, should be reviewed
and set at an agreed high level.
Should requirements for credentialing vary by practice area (e.g. civil, marital,
community)?
IMI would say – no. Some of the approved QAPs qualify business mediators for IMI
Certification. Others are exclusively focused on family and community mediators. The
IMI QAP criteria are the same for all, regardless of practice area, though QAPs have
some flexibility with regard to assessment methodology. The area of expertise or
practice associated with the mediator would be transparent in that person's profile.
If there is no credentialing, should other steps be taken to assure or support the
quality of mediation?
Credentialing is a sub-category of the information required by users to make informed
decisions regarding competency when selecting mediators. Whatever the credential is
called, it is a professional authentication of competency based on experience,
knowledge and skills. The criteria underpinning that credential needs to be transparent
and the standard needs to be set high in order to have credibility with users.
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IMI Certification is a high and transparent credentialing standard based on experience,
knowledge and skills. It can accompany and supplement State, Court and professional
credentialing, and also stand alone in places where there is no other credentialing
system.
As noted above, credentialing is an important constituent of the information required by
users, but is not the only element. That is why IMI introduced experience-based and
independently prepared Feedback Digests that must be embedded in every IMI Certified
Mediator's Profile. Feedback Digests do not render credentialing redundant since they
assume competency and are more directed to give prospective users a feel for an IMI
Certified Mediator's style and characteristics in actual practice in order to facilitate
suitability selections by users.
Should there be consequences if credentialed mediators do not meet standards of
practice?
Yes. There are many codes of conduct for mediators, and they can differ significantly in
terms of breadth, depth and detail. Few are linked to disciplinary proceedings where
complaints are filed for breach of their code. The IMI Code of Professional Conduct was
prepared by the IMI Independent Standards Commission based on the best principles of
several Codes, including the Model Standards of Conduct for Mediators adopted by the
ABA, AAA and ACR in 2005, and the CPR-Georgetown Commission on Ethics &
Standards in ADR in 2002. Linked to the IMI Code is the IMI Professional Conduct
Assessment Process that users can engage in case of a violation of the IMI Code. This
process can result in loss of IMI Certification and other sanctions.
IMI Certified Mediators are required to include in their Profile a reference to the Code of
Conduct under which they operate, and also the disciplinary process under which they
may be called to account. IMI Certified Mediators are not required to select the IMI Code
– they may select another, but then they need to list an applicable disciplinary process,
and there are not many to choose from. IMI believes that without the underpinning of a
disciplinary process, a code of conduct lacks credibility and the character of professional
standing expected of mediators by users.
For the IMI Code of Professional Conduct, please see: https://imimediation.org/imi-codeof-professional-conduct. For the IMI Professional Conduct Assessment Process, please
see: https://imimediation.org/professional-conduct-assessment-process.
What does "credentialing" for mediators mean? How is it different from licensing?
Credentialing is an authentication of competency. Licensing is a permission to practice.
Licensing can only work in a situation where a barrier to entry exists that enables the
licensing authority to exclude unlicensed people from working as mediators, and may
also require licensed practitioners to implement certain obligations, such as participation
in continuing education programs. In mediation, anyone can operate as a mediator,
without violating the law, so there is no generally-applicable and enforceable barrier to
entry. Consequently, a comprehensive licensing system cannot operate in mediation.
But a credentialing scheme can be operated, and does so in many places.

2-90

Should there be a single credential for lawyer and non-lawyer mediators?
Why not? Mediation is a broad field, and a considerable proportion of mediations are
successfully conducted by non-lawyer mediators. The assessment that needs to be
carried out for mediation competency concerns ability to mediate, not ability as a lawyer.
In many forms of evaluative mediation, depending on what the mediator is likely to be
called upon to evaluate, competency as an attorney is critical. However, in many forms
of evaluative mediation, the evaluation can be carried out by a neutral expert drawn in
for that purpose.
The purpose of credentialing is to give users the ability to select a competent mediator.
The next challenge for the user is to select a competent mediator who is suitable for the
case in question. Depending on the case, users may feel the mediator must be an
attorney or a building surveyor or other professional and that person may be perfectly
capable of offering an evaluation on technical issues in their professional domain.
Mediator credentialing schemes should be related to ability to mediate, not the ability to
evaluate specific issues. The lawyer/non-lawyer divide is one that is transparent to users
who wish to select from one camp or the other.
Should requirements for credentialing vary by context (e.g., court, private,
nonprofit)?
This does not appear to be necessary. It is the skill to mediate that is being competencyassessed. That does not prevent Court credentialing schemes from adding an additional
requirement that the mediator be legally qualified or for a private credentialing scheme to
require a minimum level of experience in the field in which the scheme operates.
The IMI Certification scheme embraces all forms of mediation in all contexts.
Should credentialing be carried out or supervised at the national, state or local
level? By courts, government entities, or private organizations?
IMI believes that credentialing schemes should be credible, transparent and based on
self-regulation. Broader schemes, such as the IMI Certified Mediator scheme, that are
aimed at establishing high-standard, experience-based assessment criteria applied by a
range of institutions (Courts, government bodies, professional organizations, private
bodies), need to include a significant degree of flexibility in assessment methodology
while maintaining a common minimum high standard.
Private organizations may have a greater vested interest in credentialing. To the extent
they set the standards, courts and governments may follow. A recurrent suggested
danger in mediation is that courts or government may wish to step into the act to
regulate potential abuses in the absence of a credible private initiative to set high
standards. It would make sense to have a best-practices credential in place to be used
as the default measure, rather than many State Supreme Courts deciding what it should
be, or having government intervene in a heavy-handed way. The profession should be
forward looking and attempt to establish a definition of excellence or achievement that
can then be embraced by the judiciary and the government, while inspiring the use of
mediation.
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THE ACADEMY OF NORTHERN KENTUCKY COLLABORATIVE PROFESSIONALS
COLLABORATIVE PARTICIPATION AGREEMENT
Reprinted with permission from http://nkydivorce.com/resources/

The ______________and______________, (referred to individually as "party," or
collectively as "the parties") hereby agree it is their intention to resolve their family law
matters through the Collaborative Family Law Process.
WHEREAS, the parties desire to attempt to reduce the negative emotional, social
and financial consequences of the end of their marriage, and in cases involving children,
to promote a caring, loving and involved relationship between both parents and their
children, and to keep their children out of their differences; and
WHEREAS, the parties have each retained a collaboratively-trained family lawyer
to represent them in the Collaborative Family Law Process; and
NOW, THEREFORE, in consideration of the mutual promises and covenants
herein contained, it is hereby agreed by and between the parties as follows:
I.

Beginning and Ending the Collaborative Process

The parties agree that the Collaborative Family Law Process under this
participation agreement will begin when this agreement is signed, and that it will
conclude, (1) upon resolution of their collaborative matter as evidenced by a signed
settlement agreement, separation agreement, or other written record of agreements
made during the collaborative process, and the entry of a decree of dissolution or final
agreed order, or (2) upon termination of the collaborative process as discussed in Article
VI.
II.

How it Works
1.
During this collaborative process, the parties agree to make timely, full,
candid, and informal disclosure of information related to their collaborative matter
without formal discovery. The parties further agree that they shall promptly and
continuously update all information provided.
2.
During the Collaborative Family Law Process, the parties promise to
conduct themselves in good faith, honestly, in full cooperation, and respectfully
towards one another and towards all nonparty participants alike.
3.
During the Collaborative Family Law Process, the parties agree to
maintain the status quo, by maintaining insurance coverage and beneficiary
designations, by preserving assets, by not incurring unnecessary debt, and by
not changing any financial or household (parenting) arrangements that may
affect the other party or their children; all unless there is an agreement to do so.
4.
A party will notify the collaborative family lawyers in advance of making
any extraordinary expenditure so there can be discussion and an agreement on
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the expenditure. If time is of the essence, the parties and the collaborative family
lawyers will address the expenditure issue as soon as possible.
5.
The parties understand that the effectiveness of the Collaborative Family
Law Process and its successful conclusion greatly depends upon the parties, the
collaborative family lawyers, and all nonparty participants working together and
being prepared for all meetings.
6.
Any mistakes made by either party, by any nonparty participant, or by a
collaborative family lawyer will be immediately identified and corrected. Neither
party, nor any nonparty participant or collaborative family lawyer will take
advantage of any mistake, at any stage of the Collaborative Family Law Process.
7.
The parties understand that by choosing the Collaborative Family Law
Process they are waiving rights that would be available to them through the
litigation process. These rights are: (a) the right to have their spouse respond to
formal discovery requests (i.e., interrogatories, requests for production of
documents, depositions, or admissions); (b) the right to have a judge decide the
value of their marital property; (c) the right to have a judge decide how their
marital property is divided between them; (d) the right to have a judge decide all
support/cash flow issues; and (e) if there are minor children, the right to have a
judge decide where and with whom the children reside.
III.

Enforceability

If the parties make either an interim agreement or a final agreement that they
wish to be enforceable, the agreement must be in writing and signed by the parties and
by their collaborative family lawyers. If either party withdraws from the Collaborative
Family Law Process, any written agreements signed and entered into by the parties
during the collaborative process may be presented by either party or their new noncollaborative litigation lawyer to a court of competent jurisdiction.
IV.

Nonparty Participants
1.
The parties may jointly retain nonparty participants, such as family
specialists, financial specialists or other professionals whom they determine may
be of assistance in resolving their matter. The parties expressly acknowledge
and consent that the nonparty participants and the collaborative family lawyers,
in their efforts to coordinate the collaborative process, may or may not, from time
to time, conduct private conversations between themselves in order to manage
the Collaborative Family Law Process. Further, the parties acknowledge that the
advice of nonparty participants is not binding upon the parties.
2.
Nonparty participants from the mental health profession (known generally
as "family specialists") do not provide individual therapy or family therapy during
the Collaborative Family Law Process. The family specialist's role is advisory.
The family specialist may (1) suggest parenting arrangements and schedules; (2)
help parties with the emotional aspects of the ending of their
marriage/relationship; (3) facilitate communications during meetings and between
meetings; (4) assist the parties in their communications with each other; (5)
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assist with co-parenting issues; and (6) assist with the organization of the
Collaborative Family Law Process.
3.
Nonparty participants from the financial services or accounting fields
(known generally as "financial specialists") do not provide individual financial
planning, investment strategy, insurance products, or accounting services during
the Collaborative Family Law Process. The financial specialist's role is advisory.
The financial specialists may (1) assist with suggested property division options
taking into account tax consequences; (2) assist in calculating cash flow options;
(3) assist with asset valuation issues, including real estate appraisers and
business valuators; and (4) assist with financial forecasts.
4.
Nonparty participants hired in this Collaborative Family Law Process will
be identified in an addendum to this agreement.
V.

The Collaborative Family Lawyer's Role
1.
Each party's collaborative family lawyer represents only their own client in
the Collaborative Family Law Process, even though both collaborative family
lawyers will be working as part of the collaborative team.
2.
The parties acknowledge that they have been informed of, are aware of,
and fully understand the various process options available to them for resolution
of their family law matters (including litigation, mediation, arbitration, and
traditional non-collaborative negotiation/settlement processes). With this
knowledge, the parties are knowingly and voluntarily selecting to use the
Collaborative Family Law Process.
3.
Each party acknowledges that their collaborative family lawyer, as well as
any nonparty participant, is engaged solely for the limited purpose of assisting
the parties in reaching settlement in their family law matters through the
Collaborative Family Law Process.
4.
Each party acknowledges that each has their own individual fee
agreement with their respective collaborative family lawyer. The Collaborative
Family Law Process does not modify the party's individual contractual payment
obligation to their collaborative family lawyer. Nonetheless, payment of attorney
fees may be a part of the final resolution.

VI.

Terminating the Collaborative Family Law Process
1.
The parties acknowledge that the collaborative family lawyers identified in
this agreement (or any lawyer in a law firm with which the collaborative family
lawyer is associated or any lawyer in an office share arrangement with the
collaborative family lawyer) shall be disqualified from representing either party in
litigation concerning the same or similar issue, which is the subject matter of this
collaborative matter.
2.
The parties agree that in any court proceeding they will not request,
subpoena, or summons a collaborative family lawyer or a nonparty participant
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that is a member of this collaborative team to make disclosures or to testify as a
witness.
3.
The parties agree that participation in the Collaborative Family Law
Process is voluntary and that either party has the unilateral right to terminate the
process, with or without cause, at any time. Termination of the Collaborative
Family Law Process occurs, (a) when a party through their collaborative family
lawyer gives written notice to the other collaborative family lawyer that the
process has been terminated by their client, or (b) when a party discharges their
collaborative family lawyer or the collaborative family lawyer withdraws from
further representation of a party. On the other hand, if a nonparty participant is
discharged or withdraws from the case, the Collaborative Family Law Process
does not terminate.
4.
The parties may agree that the Collaborative Family Law Process
continues, if prior to the expiration of 30 days after a discharge or withdrawal of a
collaborative family lawyer, the unrepresented party engages a successor
collaborative family lawyer and the parties consent in writing to continue the
process. A new participation agreement will be signed with the new collaborative
family lawyer.
5.
If the Collaborative Family Law Process terminates and there has been a
prior filing in court to commence the legal proceeding, the parties acknowledge
the necessity of the collaborative family lawyers to file a motion to withdraw from
the family law case.
6.
Following termination of the Collaborative Family Law Process, neither
party may take any action in the court system until 30 days after termination. This
means neither party may file any court documents until the expiration of 30 days
following the termination of the Collaborative Family Law Process.
Notwithstanding the above, if there is an emergency requiring immediate action
before the 30 day period expires, then that emergency court proceeding will not
be a breach of this contract.
7.
Any information gathered or developed during the Collaborative Family
Law Process may be transferred to a successor lawyer.
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The Academy of Northern Kentucky Collaborative Professionals has approved this
Collaborative Participation Agreement, and the provisions of this Agreement have
not been modified or altered. If the parties and their collaborative family lawyers
wish to agree to additional terms, not inconsistent with the terms set forth herein,
they shall set them forth in an amendment to this agreement.

In this Collaborative Family Law Process, __________________________ will be
represented by, _____________________ and, _______________________ will be
represented by, ____________________.

__________________________
Party

_______________________
Date

__________________________
Party

_______________________
Date

_____________________, confirm that I will represent ______________________
in the collaborative process hereunder.

___________________________
Attorney

______________________
Date

_____________________, confirm that I will represent ______________________
in the collaborative process hereunder.

____________________________
Attorney

_______________________
Date
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PRACTICING PEACE:
COLLABORATIVE DIVORCE AND KENTUCKY'S RULES OF PROFESSIONAL
CONDUCT
Rules of the Supreme Court of Kentucky addressed in KBA E-425

Exhibit A

SCR 3.130(1.1)

Competence

SCR 3.130(1.2)

Scope of Representation and Allocation
of Authority between Client and Lawyer

SCR 3.130(1.3)

Diligence

SCR 3.130(1.4)

Communication

SCR 3.130(1.6)

Confidentiality of Information

SCR 3.130(1.16)

Declining or Terminating Representation

SCR 3.130(2.1)

Advisor

SCR 3.130(2.4)

Lawyer Serving as Third Party Neutral

SCR 3.130(5.6)

Restrictions on Right to Practice

SCR 3.130(8.4)

Misconduct

Collaborative Practice is a type of limited representation. Such agreements are
permissible so long as they are reasonable under the circumstances and otherwise
comply with Supreme Court Rules. See Persels & Associates, LLC v. Capital One
Bank, (USA), N.A., 481 S.W.3d 501 (Ky. 2016).
Suggested language for your standard engagement letter:
NOTWITHSTANDING THE ABOVE, IN THE EVENT THE PARTIES CHOOSE TO
RESOLVE THEIR DISPUTE WITH THE COLLABORATIVE PROCESS, THE
UNDERSIGNED'S REPRESENTATION WILL BE LIMITED TO SETTLEMENT OF THE
CASE IN ACCORDANCE WITH THE GOALS AND METHODS SET FORTH IN A
SEPARATE COLLABORATIVE AGREEMENT.
Ethical issues are reflected in the Collaborative Participation Agreement.

Uniform Collaborative Law Act enacted in several jurisdictions
http://www.uniformlaws.org/ActSummary.aspx?title=Collaborative%20Law%20Act
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Exhibit B

EMPLOYMENT LAW UPDATE:
HELPING YOU ADVISE CLIENTS ON EVOLVING COMMON LAW AND STATUTORY
COMPLIANCE
Cynthia L. Federico, Mark A. McAnulty, and Jessica K. Winters

I.

ENFORCEABILITY OF NON-COMPETES AND CONTINUED EMPLOYMENT
AS CONSIDERATION
Non-compete agreements generally are enforceable in Kentucky where "the
purpose is to prevent unfair competition by the employee or his subsequent
employer, and the restraint is no greater than reasonably necessary to secure
the protection."1 The Kentucky Supreme Court has noted, "the policy of this state
is to enforce ["restrictive" non-compete agreements] unless very serious
inequities would result."2 In 1982, the Kentucky Supreme Court held in Higdon
that the consideration for a non-compete agreement need be nothing more than
continued terminable-at-will employment.3
The Higdon court did not expressly overrule Central Adjudgment Bureau. In
Central Adjustment Bureau, the Kentucky Court of Appeals held that
enforceability of a non-compete agreement signed by an employee after his or
her employment had begun was contingent on continuation of the employment
for an appreciable length of time.4 In 2014, the Kentucky Supreme Court held in
Creech that continued employment alone is no longer adequate consideration for
employees who sign non-compete agreements after their employment begins.5
In finding the agreement unenforceable, the court distinguished Higdon and
Central Adjustment Bureau by noting that the "common thread" between these
cases was that after the non-compete agreements were signed, "the employment
relationship between the parties changed." In Creech, the employee signed the
non-compete agreement after working for the company for sixteen years. After
signing the agreement, his employment relationship remained the same. He
remained an at-will employee and he received no bonus, promotion, salary
increase, or specialized training.
The court provided a list of factors – none of which are dispositive on their own –
to determine whether the consideration is adequate to support a non-compete
agreement: (1) length of employment before and after signing the agreement; (2)

1

th

Lantech.com v. Yarbrough, 247 Fed. Appx. 769, 778 (6 Cir. 2007). See also, Crowell v.
Woodruff, 245 S.W.2d 447, 449 (Ky. 1951). Lareau v. O'Nan, 355 S.W.2d 679, 680 (Ky. 1962);
Bradford v. Billington, 299 S.W.2d 601, 604 (Ky. 1957); Thomas W. Briggs Co. v. Mason, 217 Ky.
269, 273, 289 S.W. 295 (Ky. 1926).
2

Hall v. Willard & Woolsey, P.S.C., 471 S.W.2d 316, 318 (Ky. 1971).

3

Higdon Food Service, Inc. v. Walker, 641 S.W.2d 750 (Ky. 1982).

4

Central Adjustment Bureau v. Ingram Associates, Inc., 622 S.W.2d 681 (Ky. App. 1981).

5

Charles T. Creech, Inc. v. Brown, 433 S.W.3d 354 (Ky. 2014).
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whether the non-compete is part of a larger employment contract setting forth
other terms and conditions of employment; (3) whether the employee is
threatened with termination for failure to sign the agreement; (4) whether the
employee's at-will status changes at some point after signing the agreement; and
(5) whether the employee receives monetary consideration or some other benefit
after signing the agreement, such as a bonus, salary increase, promotion, or
access to specialized training.6
In 2017, the Kentucky Court of Appeals in Cornerstone distinguished Creech and
held that there was adequate consideration to enforce the non-compete
agreement based on the timing and circumstances surrounding the agreement.7
In Cornerstone, the employee signed the non-compete agreement at the start of
his employment and admitted he had no experience in the field before working at
Cornerstone.8 The court found these facts significant to the consideration
equation, and it ultimately determined that there was adequate consideration to
enforce the non-compete agreement.9 In reaching its decision, the court
explained there are two types of non-compete agreements: those entered at the
start of employment and those entered into subsequent to employment (also
known as "afterthought agreements").10 The consideration for non-compete
agreements at the start of employment is the employee's employment and the
prospect of acquiring specialized knowledge during employment.11
Unlike Creech where the non-compete agreement was signed subsequent to
employment by an employee who had prior knowledge or expertise in the field
and was provided no job security, bonuses, promotion or alterations in his
employment status, the Cornerstone non-compete agreement was signed at the
start of employment by an employee who had no prior knowledge or expertise in
the field.
Kentucky courts will enforce a non-compete agreement if the terms are
reasonable in light of the surrounding circumstances.12 Reasonableness is
determined generally by the nature of the business or profession and
employment, and the scope of the restrictions with respect to their character,
duration and territorial extent.13 Kentucky courts have held that an agreement in
restraint of trade is reasonable if, on consideration and circumstances of the
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particular case, the restriction is such only as to afford fair protection to the
interests of the covenantee and is not so large as to interfere with the public
interests or impose undue hardship on the party restricted.14
As to the substantive scope, Kentucky courts recognize several protectable
interests that will validate a non-compete agreement, including goodwill,
protecting an investment in training, and protecting against employee raiding,
publication of customer lists, and divulging or using confidential information. See
Higdon Food Service, Inc. v. Walker, 641 S.W.2d 750 (Ky. 1982) (employee
raiding); Central Adjudgment Bureau v. Ingram Associates, Inc., 622 S.W.2d 681
(Ky. App. 1981) (employee raiding, training, and business information);
Hammons v. Big Sandy Claims Service, Inc., 567 S.W.2d 313 (Ky. App. 1978).
(goodwill); Gardner Denver Drum LLC v. Goodier, 2006 WL 1005161, *1 (W.D.
Ky. Apr. 14, 2006) (investment in employee training).
As to duration, Kentucky case law suggests that a three-year limitation can be
reasonable. See, e.g., Gardner Denver Drum LLC v. Goodier, 2006 WL
1005161, *4 (W.D. Ky. Apr. 14, 2006) (three year restriction on former vice
president of operations was reasonable); Hodges v. Todd, 698 S.W.2d 317 (Ky.
App. 1985) (district court had authority to determine appropriate geographic
scope for a five year prohibition on former business owner competing in business
of remanufacturing of pickup trucks and trailers); Central Adjustment Bureau v.
Ingram Assocs., 622 S.W.2d 681 (Ky. App. 1981) (two year restriction on former
insurance adjusters supported by adequate consideration); Louisville Cycle &
Supply Co., Inc. v. Baach, 535 S.W.2d 230 (Ky. 1976) (eighteen month restriction
upheld on former employee competing with employer in same territory covered
by employee while working for employer); Lareau v. O'Nan, 355 S.W.2d 679 (Ky.
App. 1962) (five year restriction on doctor practicing in same county as his former
employer was not too inequitable to be enforced); Ceresia v. Mitchell, 242
S.W.2d 359 (Ky. 1951) (court reformed covenant not to compete agreement to
prevent former business owner from competing against new business owner for
a period of ten years in the local area); Stiles v. Reda, 228 S.W.2d 455 (Ky.
1950) (two year restriction on watch repairman was reasonably limited in time).
As to the geographic scope, the Western District of Kentucky applies the general
rule that covenants not to compete without any geographic scope are invalid and
unenforceable because they constitute unreasonable restraints of trade.15
However, courts draw a distinction between broader, more general covenants not
to compete and non-solicitation provisions aimed at previous and/or potential
customers, finding the latter inherently more reasonable.16 For example, the
Western District of Kentucky found an agreement signed by an employee during
the course of his employment which prevented him from selling, for a period of
one year, "any products which are the same as or similar to the Company's
14
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products" to current or former customers of the company was enforceable,
despite the lack of a geographical scope.17 Specifically, this Court found that the
covenant was reasonable and no more restrictive than was necessary. 18 This
Court recognized that, while the agreement had no geographical limitations, its
limited scope applying only to sales and solicitations to current or former
customers "saved" it from being potentially unenforceable.19 The Kentucky
Supreme Court holds geographic restrictions limited to areas where the
employees worked and limited to the employers' business market area are
generally permissible.20
When a non-compete agreement is overly restrictive in substantive scope,
duration or geographic scope, Kentucky courts take a liberal approach known as
"reformation" of the agreement. Kentucky first reformed a restrictive covenant in
Ceresia, wherein the Kentucky Court of Appeals considered a restrictive
covenant preventing the seller of a business from competing with the purchaser
in Muhlenberg County, and anywhere in Kentucky.21 Amending the covenant,
the trial court limited the restriction to only Muhlenberg County. On appeal, the
appellate court held an agreement restricting competition may be reasonable as
to part of the territory but unreasonable as to the rest, and enforceability turns on
whether the illegal portion of the contract is divisible.22 "The real issue," the
appellate court held, "is whether partial enforcement is quite possible without
injury to the public and without injustice to the parties themselves."23 Applying
this principle, the appellate court affirmed the lower court's amendment to the
scope of the covenant.24
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In Hammons, the restrictive covenant at issue prohibited an employee from
competing within 200 miles of any of his former employer's offices.25 The trial
court reformed the covenant by limiting the injunction to the geographic area
surrounding only the office where the employee previously worked.26 The
appellate court affirmed and most notably stated that where the covenant as
originally drawn is too broad, courts have had no difficulty in restricting it to its
proper sphere and enforcing it only to that extent.27
II.

NEW FLSA OVERTIME RULE
In 2014, President Obama directed the Department of Labor to update and
modernize the regulations governing the exemption of executive, administrative,
and professional ("EAP") employees from the minimum wage and overtime pay
protections of the Fair Labor Standards Act ("FLSA" or "Act"). Although the FLSA
ensures minimum wage and overtime pay protections for most employees
covered by the Act, some workers, including bona fide EAP employees, are
exempt from those protections. Since 1940, the Department's regulations have
generally required each of three tests to be met for the FLSA's EAP exemption to
apply: (1) the employee must be paid a predetermined and fixed salary that is not
subject to reduction because of variations in the quality or quantity of work
performed ("salary basis test"); (2) the amount of salary paid must meet a
minimum specified amount ("salary level test"); and (3) the employee's job duties
must primarily involve executive, administrative, or professional duties as defined
by the regulations ("duties test").
The new Final Rule updates the salary level required for exemption to ensure
that the FLSA's intended overtime protections are fully implemented, and to
simplify the identification of overtime-protected employees, thus making the EAP
exemption easier for employers and workers to understand and apply. Without
intervening action by their employers, it extends the right to overtime pay to an
estimated 4.2 million workers who are currently exempt. It also strengthens
existing overtime protections for 5.7 million additional white collar salaried
workers and 3.2 million salaried blue-collar workers whose entitlement to
overtime pay will no longer rely on the application of the duties test.
The Final Rule focuses primarily on updating the salary and compensation levels
needed for EAP workers to be exempt. Specifically, the Final Rule sets the
standard salary level at the 40th percentile of earnings of full-time salaried
workers in the lowest-wage Census Region, currently the South, which is $913
per week or $47,476 annually for a full-year worker; sets the total annual
compensation requirement for highly compensated employees (HCE) subject to
a minimal duties test to the annual equivalent of the 90th percentile of full-time
salaried workers nationally, which is $134,004; and establishes a mechanism for
automatically updating the salary and compensation levels every three years to
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maintain the levels at the above percentiles and to ensure that they continue to
provide useful and effective tests for exemption.
Additionally, the Final Rule amends the salary basis test to allow employers to
use nondiscretionary bonuses and incentive payments (including commissions)
to satisfy up to 10 percent of the new standard salary level. The Final Rule
makes no changes to the duties tests. The Final Rule is not changing any of the
existing job duty requirements to qualify for exemption. The Department expects
that the standard salary level set in this Final Rule and automatic updating will
work effectively with the duties test to distinguish between overtime-eligible
workers and those who may be exempt. As a result of the change to the salary
level, the number of workers for whom employers must apply the duties test to
determine exempt status is reduced, thus simplifying the exemption. Both the
standard duties test and the HCE duties test remain unchanged.
The effective date of the Final Rule is December 1, 2016. The initial increases to
the standard salary level (from $455 to $913 per week) and HCE total annual
compensation requirement (from $100,000 to $134,004 per year) will be effective
on that date. Future automatic updates to those thresholds will occur every three
years, beginning on January 1, 2020.
On November 22, 2016, U.S. District Court Judge Amos Mazzant granted an
Emergency Motion for Preliminary Injunction and thereby enjoined the
Department of Labor from implementing and enforcing the Overtime Final Rule
on December 1, 2016. The case was heard in the United States District Court,
Eastern District of Texas, Sherman Division (State of Nevada ET AL v. United
States Department of Labor ET AL No: 4:16-CV-00731). On December 1, 2016,
the Department of Justice on behalf of the Department of Labor filed a notice to
appeal the preliminary injunction to the U.S. Court of Appeals for the Fifth Circuit.
On February 22, 2017, the U.S. Court of Appeals for the Fifth Circuit granted a
request by the Department of Justice for an extension of time of sixty days, until
May 1, 2017, in which to file its reply brief. The additional time was requested on
behalf of the Department of Labor "to allow incoming leadership personnel
adequate time to consider the issues." Nevada v. DOL, No. 16-41606, Motion For
Extension to File Reply (Feb. 17, 2017).
The Fifth Circuit issued an order granting the U.S. Department of Labor (DOL) an
expedited appeal. Opening briefs and corresponding responses were due by
March 2, 2017, however the attorneys for the DOL asked for a sixty-day
extension. That motion was granted, giving the DOL until May 1 to submit their
response. Then on April 14, 2017, the Justice Department, on behalf of the DOL,
asked for another extension until June 30 to allow time for a new labor secretary
to be confirmed and finalize an approach to the litigation.
These latest developments shouldn't change the current course of action
employers have already taken in response to the injunction. Employers should
continue to update their job descriptions and ensure that their jobs meet one or
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more of the FLSA's "white collar" duties tests (Executive, Administrative,
Professional, Computer and Outside Sales). MRA is continually monitoring the
situation and will provide updates as they become available.
III.

LEAVE AS A REASONABLE ACCOMMODATION UNDER THE FLSA
The U.S. Equal Employment Opportunity Commission ("EEOC") recently
issued a new resource document that addresses the rights of employees with
disabilities who seek leave as a reasonable accommodation under the
Americans with Disabilities Act of 1990 ("ADA"). The document is entitled
"Employer-Provided Leave and the Americans with Disabilities Act," and can
be found at: www.eeoc.gov/eeoc/publications/ada-leave.cfm.
Disability charges filed with the EEOC reached a new high in fiscal year 2015,
increasing over 6 percent from the previous year. The ADA requires
employers to provide reasonable accommodations that allow people with
disabilities to perform the essential functions of their jobs, unless it would pose
an undue hardship for the employer. The new EEOC guide addresses what
has been identified by the ADA as a troubling prevalence of employer policies
that unlawfully restrict the use of leave as a reasonable accommodation.
EEOC regulations already provide that reasonable accommodations may
include leave, potentially including unpaid leave that exceeds a company's
normal leave allowances. The guide doesn't create new policy, rather it
answers common questions from employers regarding the application of
existing policy.
A reasonable accommodation is, generally, "any change in the work
environment or in the way things are customarily done that enables an
individual with a disability to enjoy equal employment opportunities." 29 C.F.R.
pt. 1630 app. §1630.2(o). That can include making modifications to existing
leave policies and providing leave when needed for a disability, even where an
employer does not offer leave to other employees.
Reasonable accommodation does not require an employer to provide paid
leave beyond what it provides as part of its paid leave policy. Also, as is the
case with all other requests for accommodation, an employer can deny
requests for leave when it can show that providing the accommodation would
impose an undue hardship on its operations or finances. See EEOC v.
Brookdale Senior Living Communities, Inc. (D. Colo. No. 14-cv-02643-KMT)
(resolved August 17, 2015) (EEOC alleged that the company refused an
employee's request to return to work after leave for fibromyalgia because she
was unable to return to work without restrictions or accommodations). See
also consent decree in EEOC v. Americold Logistics (W.D. Ky. No. 4:12-cv-47JHM) (resolved June 14, 2013). In this case, the EEOC alleged that the
employer refused to explore or to provide reasonable accommodation that
would allow an employee with chronic lumbar back pain to return to work and
instead fired the employee because she was not 100 percent healed. See also
Kauffman v. Petersen Health Care VII, LLC, 769 F.3d 958 (7th Cir. 2014)
(permitting an employer to require that an employee be 100 percent healed
would negate the ADA's requirement that an employer provide reasonable
accommodation if it enables an employee to perform his job).
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Helpful take-aways from this new resource: (1) Employers can obtain critical
medical information with the employee's permission from the employee's health
care provider to help make decisions on leave requests; (2) Employers should
edit automatic termination provisions, which are not per se unlawful to include
language informing the employee that, if he/she needs additional unpaid leave as
a reasonable accommodation because of a serious health condition, the
employee should request it as soon as possible so that the employer may
consider whether it can grant an extension; (3) Employers also should edit any
correspondence used during the FMLA and other leave processes to incorporate
the above language; (4) Requiring employees to return to work "without
restrictions," or "100 percent healed" is unlawful – employers must re-evaluate
these practices and implement policies that provide for individualized
assessments of an employee's ability to return to work with or without a
reasonable accommodation under the ADA; (5) Approach the undue hardship
analysis carefully.
IV.

AFFORDABLE CARE ACT COMPLIANCE AND UPDATES
The Affordable Care Act ("ACA") is 1,990 pages long and includes every benefit,
tax, protection, and reform in specific detail. While most of the reform has already
taken place, the ACA outlines forthcoming changes that span to 2020, including
many that affect employers. Of course, these changes are likely to be impacted
by the Trump administration, so employers need to stay informed regarding
legislative updates in this area.
A.

The Employer Shared Responsibility Provision
The Protecting Affordable Coverage for Employers ("PACE") Act was
passed in Fall of 2015, putting the definition of a small employer as
having one to fifty employees. However, states are permitted to elect to
extend the definition of a small employer up to 100 employees. To date,
both Indiana and Kentucky have opted to keep the definition of small
employer to those with fifty or fewer employees. In fact, most states are
using the PACE Act definition although a few states, including the large
states of California and New York, have chosen to use the expanded
definition to 100. When you hit that fifty employee mark you are subject
to the Employer Shared Responsibility Provision under the ACA.
If you have at least fifty Full Time Employees ("FTE") you will be subject
to the Employer Shared Responsibility Provision. Under the ACA, a FTE
is defined as an employee who works an average of thirty hours per
week, or at least 130 hours per month. Your business's number of FTE is
determined by adding together the hours of full- and part-time employees.
For instance, if you have four employees who work fifteen hours per
week, that equals two full-time employees. The calculation is made this
way, in part, to stop employers from cutting workers' hours to avoid the
need to provide insurance or pay the penalty. If you have fifty or more
FTE, the employer mandate will apply to your business if even one of
your employees would qualify for cost-saving health insurance subsidies
through HealthCare.gov, the health insurance marketplace for Kentucky.
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For example, say you employ 105 full-time workers and don't offer a
qualifying health plan. If just one of those workers can buy an individual
health insurance plan at HealthCare.gov and qualify for reduced
premiums with ACA's tax credit, you'll have to pay a penalty. On the other
hand, if you offer coverage to your employees that is considered
affordable and meets the legal requirements for coverage, your
employees wouldn't be able to save money by purchasing an individual
plan in the marketplace, so you won't have to pay the penalty.
Under the ACA, coverage is considered affordable if it costs no more than
9.5 percent of your employee's household income. (This calculation is
based on modified gross adjusted income.) Of course it isn't possible for
you to determine this exact figure for each employee. As a rough guide,
you can assume that your business offers affordable coverage if each
employee's monthly contribution to employee-only health insurance
doesn't exceed 9.5 percent of the wages reported on their W-2 form.
The health plan you offer to employees meets minimum value if it pays for
at least 60 percent of covered services. The U.S. Department of Health
and Human Services provides a minimum value calculator to help you
determine whether a plan covers 60 percent of costs. To use this
calculator, you'll supply information like co-pays and deductibles to come
up with the final value. But be forewarned: The calculator is a complex
Microsoft Excel spreadsheet. Look for the "User Guide" tab before you
get started.
Penalties for failure to satisfy the Employer Shared Responsibility
Provision can be high. If you don't offer health coverage, the annual
penalty is $2,000 per full-time employee, excluding the first thirty
employees. If you do offer coverage, but it doesn't meet the requirements
described above, the annual penalty is $3,000 for each full-time employee
who qualifies for reduced premiums under the ACA. To find out what you
may have to pay, the U.S. Chamber of Commerce also offers an
Employer Mandate Calculator. You can use it to estimate what your
penalty could be under the new law, based on your number of full-time
employees. The funds from these penalties are earmarked to partially
offset the cost of insurance exchanges. Penalties are not tax-deductible.
B.

Wellness Programs under the ACA and the New EEOC Rules
The ACA also includes provisions that encourage employers and
insurance plans to offer wellness programs that improve and promote
health and fitness. Participation in such programs allows employers or
insurance plans to offer premium discounts, cash rewards, gym
memberships, and other incentives to participants. Some examples of
wellness programs include plans to help you stop smoking, diabetes
management programs, weight loss programs, and preventative health
screenings. The ACA allows employers and health plans to offer
insurance premium rebates of up to 30 percent to employees that achieve
targeted health standards. The ACA statute gives the Secretary of U.S.
Department of Health and Human Services ("HHS") the discretion to
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increase the threshold to up to 50 percent. The ACA regulations, issued
in 2013 by the HHS, the Department of Labor and the Internal Revenue
Service, authorized a 50 percent cap for tobacco cessation programs.
These caps set forth in HIPAA as amended by the ACA apply to healthcontingent wellness programs in a health plan, not to participation-only
wellness programs. The ACA also requires coverage of wellness
programs as part of minimum essential benefits, and provides $2 billion in
federal funding in support of wellness programs.
Employers should be aware, however, of the interplay between other
federal laws and wellness programs. On May 16, 2016, the Equal
Employment Opportunity Commission ("EEOC") issued final regulations
governing the treatment of wellness programs under the Americans with
Disabilities Act ("ADA") and the Genetic Information Nondiscrimination
Act ("GINA"). The final regulations provide direction to employers
regarding workplace wellness programs that comply with the ADA and
GINA. Also, according the Commission's press release, the guidance will
help employers operate such programs consistent with applicable
provisions of the Health Insurance Portability and Accountability Act
("HIPAA"), as amended by the ACA.
The final rule retains a notice requirement set forth in the proposal. For an
employee's participation in a wellness program that is part of a group
health plan to be voluntary, the employer must provide a notice clearly
explaining what medical information will be obtained, how the medical
information will be used, who will receive the medical information, the
restrictions on its disclosure, and the methods the employer uses to
prevent improper disclosure of medical information. The final rule clarifies
that the notice requirements apply to all wellness programs that ask
employees to respond to disability-related inquiries and/or undergo
medical examinations. The Commission rejected concerns raised by
some commenters that the notice requirement is duplicative of existing
law. The notice is available at https://www.eeoc.gov/laws/regulations/adawellness-notice.cfm, and a brief question-and-answer document
describing the notice requirement and how to use the sample notice is
available at https://www.eeoc.gov/laws/regulations/qanda-ada-wellnessnotice.cfm.
V.

SAME SEX BENEFITS UPDATE
From 2013 to 2015, a series of Supreme Court cases and government updates
have changed the landscape of the way employers must consider same-sex
spouses in relation to employee benefits. Most recently, in June 2015, the
Supreme Court ruled in Obergefell v. Hodges, that the 14th Amendment requires
a state to license a marriage between two people of the same sex, and to
recognize a marriage between two people of the same sex when their marriage
was lawfully licensed and performed out of state. Prior to the Supreme Court's
decision in Obergefell v. Hodges, approximately two-thirds of states recognized
same-sex marriage (whether performed within the state or another state or
country that recognizes same-sex marriage).
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For individuals with a same-sex spouse (validly married in a state allowing samesex marriage) who reside in a state that did not previously recognize same-sexmarriage, the ruling in Obergefell likely triggered a change-in-status event for
Section 125 plans. That is because, as of June 26, 2015, the individual was
considered married under state law, whereas they were not the day before. As a
result of these changes, employers need to review the eligibility requirements in
their group life and health plans, Section 125 plans, and health reimbursement
arrangements.
The Employee Retirement Income and Security Act (ERISA) requires employers
to administer their plans according to the terms of the plan, which means that the
plan's definition of a covered spouse is key. A plan that covers "spouses" or
"lawful spouses" must offer coverage to same-sex spouses. Opinions differ as to
whether an employer may continue to write its self-funded plans to exclude
same-sex spouses. To date there is only one court case that addresses this
issue - in that case, the court held that a self-funded plan that specifically limited
eligibility to opposite-sex spouses was not required to provide coverage to a
same-sex spouse because ERISA does not prohibit discrimination based on
sexual orientation. Roe v. Empire Blue Cross Blue Shield, No. 12-cv-04788
(NSR), 58 EBC 1077, 2014 WL 1760343 (S.D. N.Y. May 1, 2014).
It should be noted that self-funded plans that cover opposite sex spouses and do
not cover same-sex spouses have high exposure to individual lawsuits. Section
510 of ERISA prohibits discrimination against participants and beneficiaries for
exercising rights under an ERISA plan, or for interfering with such rights.
Lawsuits on the basis of violating an individual's civil rights are also a possibility.
Most practitioners agree that fully insured plans are required to cover same-sex
spouses. Employers should contact their carrier to verify this approach.
The IRS has issued Frequently Asked Questions that employers and employees
may find helpful. The questions and answers that relate to benefits begin with
Question 10. Specifically, a new same-sex marriage is a change in status event
that allows a mid-year change to pre-tax and health and dependent care FSA
elections consistent with the marriage. Expenses of the new spouse or
dependent child may be reimbursed from the FSA or HSA from the date of the
marriage. In addition, as of the date of the marriage, imputed income for
covering the new same-sex spouse (who may have been covered previously as
a domestic partner) ends. The regulatory agencies only recognize actual
marriages of same-sex spouses. This means, for example, that if an employer
chooses to offer coverage to those in a civil union or domestic partnership, it still
must impute income on the value of the partner's benefit.
A comprehensive survey by Radnor, Pennsylvania-based Lincoln Financial
Group about trends in employer-sponsored benefits finds that most LGBT
employees didn't look into whether the Supreme Court ruling affected the
benefits available to them and their partners. On the other hand, a 2015 survey
of Fortune 500 companies by the Human Rights Campaign, a Washington, D.C.based LGBT rights advocacy group, found that the great majority had in place
workplace and benefits tailored to LGBT employees. Eighty-nine percent had
policies that explicitly prohibited discrimination based on sexual orientation, twothirds prohibited discrimination based on gender identity and two-thirds provided
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health insurance to domestic partners. If anything, it seems, the Supreme Court
ruling made things easier for many employers that were already offering
domestic partnership benefits. Such companies that were operating in states
without legal protections for same-sex couples often did not enjoy the same tax
breaks for the benefits they offered to the partners of gay employees.
A.

Retirement Plan Considerations
Regarding employee benefits, the effects have been far-reaching. For
instance, in tax-qualified retirement plans, a same-sex spouse must
consent to a participant's designation of any other beneficiary. Absent an
affirmative designation, a participant's same-sex spouse will be the
default beneficiary. In addition, same-sex spouses who divorce may
enter into a qualified domestic relations order (QDRO) to divide retirement
plan assets.

B.

The Definition of "Spouse" under the FMLA
In February 2015, the Department of Labor ("DOL") updated its definition
of "spouse" for the Family and Medical Leave Act ("FMLA") to assist
employers and employees with compliance. Prior to the change, the law
of the state in which the employee lives when FMLA is requested would
apply. This means that an employee who was legally married to a samesex spouse but who moved to a state that does not recognize same-sex
marriages was not entitled to FMLA to care for the same-sex spouse.
(FMLA generally would be available in connection with caring for the
same-sex spouse's children - in all states - because FMLA is available to
anyone helping to raise a child.) The change in definition defines
"spouse" as a husband or wife, which refers to a person "with whom an
individual entered into marriage as defined or recognized under state
law." The governing state law is that of the "celebration state" or where
the marriage took place. Residency of the employee or the state of the
employer will no longer have any bearing on the definition of "spouse" for
purposes of FMLA.
This change means that the same criteria for determining whether an
employee is legally married will apply to both benefits and FMLA eligibility
determinations. The updated regulations will allow an employee in a
same-sex or common-law marriage to take FMLA leave to care for a child
of his or her spouse, or take care of a parent's same-sex or common-law
spouse. For individuals married outside of the United States, the
regulations will also apply to any marriages that were legal in the country
in which they were performed, as long as the marriage could be legally
entered into in at least one state. Employers may request "reasonable"
documentation of a family relationship, but the request cannot interfere
with an employee's rights, and the employer cannot dictate what
documentation must be presented. A simple statement by the employee
may be sufficient, although the employer may request that a statement be
put in writing.
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VI.

KENTUCKY'S NEW RIGHT TO WORK LAW28
On January 9, 2017, Kentucky Governor Matt Bevin signed into law a bill that made
Kentucky a right-to-work state. The law took effect immediately. Employers in the
state should familiarize themselves with this significant new development, as it could
have an impact on your workplace.

A.

What Does Right-to-Work Mean?
Right-to-work laws generally make it unlawful to require a person to be or
become a union member, or to pay union dues, as a condition of initial or
continued employment. The name comes from the idea that people should be
allowed to work without having to financially support organizations or causes
that they do not morally support.
Union advocates make the counterargument that employees who work in
unionized workplaces should have to share the cost of union representation.
It is important to note that right-to-work laws do not prevent people from
joining or supporting unions, they just prohibit requiring them to do so.

B.

The New Law's Key Features
Kentucky's new law prohibits any employer (public or private sector) from
compelling a person to join or remain a union member as a condition of being
hired or remaining employed. It also prohibits requiring any employee to pay
dues, fees, assessments, or similar charges to a labor organization. This law
also prohibits requiring any employee to make payments to charities in lieu of
payments to labor organizations.
The new law in Kentucky has a few special provisions that apply only to
public sector employees. For example, it prohibits deducting dues and similar
payments from public sector employees' pay without written consent, and
allows them to easily withdraw consent. It also prohibits public sector
employees from engaging in strikes or other work stoppages (private sector
employees remain free to do so).
The new law does not apply to labor agreements entered prior to January 9,
2017, but it does apply to extensions and renewals of such contracts made
from here on out. The law expressly prohibits local governments from
enacting inconsistent legislation.
It is a Class A misdemeanor to violate the law, and persons who are
aggrieved by actual or threatened violations may file suit in a court of law.
They may be awarded injunctive relief, as well as damages, attorneys' fees,
and costs.
Indiana started a flurry of right-to-work legislation in 2012, when it became the
23rd right-to-work state in the country. It was the first state to enact such a law
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George D. Adams and Raymond C. Haley III of Fisher & Phillips LLP provide this portion of the
materials.
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in twelve years. Since then, Michigan, Wisconsin, and West Virginia – and
now Kentucky – have enacted right-to-work laws.
C.

What the New Law Means for Kentucky Employers
Employers who are currently bargaining a contract with a union must ensure
that the final agreement does not run afoul of the new law. This includes
existing contracts that are being renewed, renegotiated or extended.
Employers who currently have union contracts that include mandatory union
membership and dues payment should make a note to remove such
language when the contract comes up for renegotiation. All employers should
educate supervisors and higher level managers regarding the new law, to
ensure no one violates employees' rights.
Unions are likely to challenge the new law in court. Unless and until a court
strikes it down or blocks its enforcement through an injunction, however, you
are required to abide by the new law.
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STRANGER IN A STRANGE LAND: WHAT TO DO WHEN YOUR
STATE COURT CASE HAS BEEN DRAGGED INTO BANKRUPTCY COURT
Charity B. Neukomm and Christopher B. Rambicure

I.

RULE 2004: THE PRE-SUIT FISHING EXPEDITION
Rule 2004 provides, in relevant part:
(a) Examination on Motion. On motion of any party in interest, the
court may order the examination of any entity.
(b) Scope of Examination. The examination of an entity under this
rule or of the debtor under §343 of the Code may relate only to
the acts, conduct, or property or to the liabilities and financial
condition of the debtor, or to any matter which may affect the
administration of the debtor's estate, or to the debtor's right to
a discharge. In a family farmer's debt adjustment case under
chapter 12, an individual's debt adjustment case under chapter
13, or a reorganization case under chapter 11 of the Code,
other than for the reorganization of a railroad, the examination
may also relate to the operation of any business and the
desirability of its continuance, the source of any money or
property acquired or to be acquired by the debtor for purposes
of consummating a plan and the consideration given or offered
therefor, and any other matter relevant to the case or to the
formulation of a plan.
(c) Compelling Attendance and Production of Documents. The
attendance of an entity for examination and for the production
of documents, whether the examination is to be conducted
within or without the district in which the case is pending, may
be compelled as provided in Rule 9016 for the attendance of a
witness at a hearing or trial. As an officer of the court, an
attorney may issue and sign a subpoena on behalf of the court
for the district in which the examination is to be held if the
attorney is admitted to practice in that court or in the court in
which the case is pending.
(d) Time and Place of Examination of Debtor. The court may for
cause shown and on terms as it may impose order the debtor
to be examined under this rule at any time or place it
designates, whether within or without the district wherein the
case is pending.
Fed. R. Bankr. P. 2004.
A Rule 2004 exam of debtor is an excellent tool to gain effectively "free"
discovery which can be just about as broad and open ended as you want it to be.
As you can see from the text of the rule, the examination of the debtor in the
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main bankruptcy case, as opposed to an examination in an adversary proceeding
is essentially a fishing expedition. Courts have interpreted this rule broadly and
allow for wide latitude in these examinations of debtors. The same is true when a
party is seeking the production of documents pursuant to this rule. A party in
interest is entitled to ask for just about anything. Contrast that with an adversary
proceeding wherein the requests and the deposition are limited to the case or
controversy, the same as it is outside of bankruptcy court. Rule 2004 is an often
underused tool that can provide a wealth of valuable information prior to litigation.
In addition, Rule 2004 is not limited to the debtors and a party in interest can
obtain discovery from third parties with information regarding the debtor's
financial condition, assets, plan administration, etc. It is likewise a very broad
rule. However, courts have interpreted the rule a little more conservatively when
it comes to third parties recognizing the balance of equities at play when it comes
to compelling a third party to produce documents or testify at a Rule 2004 exam.
II.

STERN V. MARSHALL1 AFTERMATH – BANKRUPTCY COURT JUDGE AS
MAGISTRATE
A.

Bankruptcy Courts are Non-Article III Courts
In other words, though created by Congress, they were not created
pursuant to Article III of the United States Constitution.
Article III: "The judicial power of the United States, shall be vested in one
Supreme Court, and in such inferior courts as the Congress may from
time to time ordain and establish. The judges, both of the supreme and
inferior courts, shall hold their offices during good behaviour, and shall, at
stated times, receive for their services, a compensation, which shall not
be diminished during their continuance in office."

B.

C.

1

Bankruptcy Courts – Creation Authorized by 28 U.S.C. §157
1.

"Each district court may provide that any or all cases under title 11
and any or all proceedings arising under title 11 or arising in or
related to a case under title 11 shall be referred to the bankruptcy
judges for the district."

2.

Both the Eastern and Western Districts of Kentucky have taken
advantage of 28 U.S.C. §157 and created bankruptcy courts.

Stern v. Marshall a/k/a The Anna Nicole Smith Case
1.

Separation of powers: Congress cannot assign an Article III
court's powers to a court that does not have "life" tenure, but it can
create tribunals to decide the rights it creates.

2.

If the right existed before 1789, there is a right to a final judgment
by an Article III judge. If the right was created by Congress, there
is no such right.

Stern v. Marshall, 564 U.S. 462 (2011).
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D.

3.

What does it mean for a right to exist before 1789? Essentially, it
is the same analysis as your right to a jury trial. A claim created
by Act of Congress can still be a "private" right of action that
entitles you to an Article III Court if there is a "common law"
equivalent.

4.

Fraudulent transfer claims ARE "private" rights of action – though
they are statutory, the claims themselves have equivalent causes
of action that pre-dated 1789.

O….K….? So what now? Stern v. Marshall Left Open Two Important
Questions
Could Bankruptcy Courts hear common law cases and their statutory
cousins at all? And if so, is the right to an Article III Court a waivable
right?
The first question was answered in the positive in 2014 by Executive
Benefits2, the second in 2015 by Wellness International3. So, the key
takeaways are:
1.

Bankruptcy Courts generally cannot enter final judgment on your
state law claims, BUT;

2.

They can act as magistrates; AND

3.

You can intentionally or unintentionally get yourself stuck in
Bankruptcy Court.

[WELLNESS INTERNATIONAL SIDEBAR] As a practical matter, you are
not likely to see your car crash case tried by a Bankruptcy judge. It's
technically something that could be consented to, but the bankruptcy
judge might not be overly happy with you. Instead, this quasi-magistrate
system is primarily equipped to handle bankruptcy-adjacent issues –
breaches of fiduciary duty, fraudulent transfers, unlawful distributions,
breaches of contract. In a nutshell, trust and business disputes that
involve a bankrupt party.
Why are non-Article III judges permitted to do this? The simple answer:
RESOURCES. Non-Article III Courts (administrative courts, magistrate
judges, bankruptcy courts, etc.) were developed to aid overburdened
Article III judges.
Although "magistrate-like," you are not necessarily going to receive the
same process in front of a bankruptcy judge as you would a federal
magistrate judge:
2

Exec. Bens. Ins. Agency v. Arkison, 134 S. Ct. 2165 (2014).

3

Wellness Int’l Network, Ltd. v. Sharif, 135 S. Ct. 1932 (2015).
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FRCP 72(a): When a pretrial matter not dispositive of a
party's claim or defense is referred to a magistrate judge to
hear and decide, the magistrate judge must promptly
conduct the required proceedings and, when appropriate,
issue a written order stating the decision. A party may
serve and file objections to the order within 14 days after
being served with a copy. A party may not assign as error
a defect in the order not timely objected to. The district
judge in the case must consider timely objections and
modify or set aside any part of the order that is clearly
erroneous or is contrary to law."
FRCP 72(b): On dispositive motions considered by a
federal magistrate judge, a party is entitled to a report and
recommendation and a right to object and receive de novo
review.
FRBP 9033, the Report and Recommendation analogue, provides a
similar "appellate" process, BUT BANKRUPTCY COURT JUDGES ARE
NOT REQUIRED TO ISSUE A REPORT AND RECOMMENDATION
UNLESS THEIR RULING IS DISPOSITIVE.


Orders granting summary judgment and motions to dismiss –
dispositive.



Orders denying summary judgment and motions to dismiss – nondispositive.



Discovery and evidentiary motions – non-dispositive.

4.

IF an issue is significant enough, you might consider requesting
an FRBP 9033 report and recommendation, but your bankruptcy
judge is not required to issue one and asking him or her to give
you the opportunity to take them up on appeal might go over like a
lead balloon. AND the District Court, which can always take up
the issue on directed verdict, might not be happy that you are filing
what amounts to a motion to reconsider, especially since the
District Court probably entrusted the matter to the bankruptcy
judge in the first instance.

5.

SO, if you are dealing with a significant trial point, ask for your
Rule 9033 Report and Recommendation in advance. "Your Honor,
we believe this motion is a key jury trial issue, and, in the event
you should disagree with our position, we would appreciate a
Report and Recommendation so we are not at risk of the District
Court saying this has already been decided."
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E.

F.

What Should I Do When My Client is Named a Defendant in a Bankruptcy
Court Adversary Proceeding?
1.

If your client is/was a creditor, hopefully you already evaluated
whether you want this to be a bench or jury case.

2.

If you want a jury case, make a jury demand. DO NOT file a proof
of claim without doing a cost/potential benefit analysis.

3.

Unless you intend to consent to Bankruptcy Court jurisdiction, file
a motion to withdraw the reference with your answer or motion to
dismiss. It will be denied, but this closes off any consent
arguments. You can do this for both bench and jury trials.

4.

No matter what, remember that PRESERVATION RULES STILL
APPLY!!! If you filed Daubert or other evidentiary motions at the
Bankruptcy Court level and did not prevail, make a note in your
calendar, planner, trial notebook, etc. to renew your objection at
trial.

5.

When the dispositive motion deadline has passed and all
dispositive motions have been decided, make your final decision
to withdraw the reference. Do it promptly.

Other Practical Considerations
1.

Bankruptcy Courts in the Eastern and Western District of
Kentucky do not sit juries. Their trials are all bench trials. As a
rule of thumb, Daubert and many other evidentiary issues are
weight of the evidence considerations. Reliability and prejudice
are going to be tougher sells.

2.

File only the evidentiary motions absolutely necessary to your
dispositive motions and definitely make an advanced request for a
report and recommendation when you do make these motions.
Otherwise, some District Courts might be tempted to defer to the
Bankruptcy Court, leaving you stuck with an appeal (after making
your trial objection).

3.

Be willing to focus a little more heavily on discovery at the
Bankruptcy Court level than in a District Court. Though an
adversary proceeding is technically subject to the same relevance
and proportionality standards as a District Court case, Bankruptcy
Courts and bankruptcy practitioners will probably be more
cooperative in allowing your requests.

4.

Bankruptcy practice is less formal than trial court practice. Do not
let this cause you to sit on your clients' rights. If the opposing party
fails to make a disclosure, call them on it. The judge will follow the
law. Likewise, be as careful to comply with your own discovery
and scheduling obligations as you would in any other Court.
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III.

CORE V. NON-CORE CLAIMS: WHY IT'S PROBABLY NOT WORTH IT TO
FILE THAT PROOF OF CLAIM
A.

Proof of Claim Subjects You to the Jurisdiction of the Bankruptcy Court
One of the most important decisions to be made as a creditor in a
bankruptcy case is when and if to file a proof of claim against the debtor.
A creditor who files a proof of claim in a bankruptcy case consents to the
jurisdiction of the bankruptcy court.
In Granfinanciera, courts recognized that by filing a claim
against a bankruptcy estate the creditor triggers the
process of "allowance and disallowance of claim," thereby
subjecting himself to the bankruptcy court's equitable
power. If the creditor is met, in turn, with a preference
action from the trustee, that action becomes part of the
claims-allowance process which is triable only in equity. In
other words, the creditor's claim and the ensuing
preference action by the trustee become integral to the
restructuring of the debtor-creditor relationship through the
bankruptcy court's equity jurisdiction. As such, there is no
Seventh Amendment right to a jury trial. If a party does not
submit a claim against the bankruptcy estate, however, the
trustee can recover allegedly preferential transfers only by
filing what amounts to a legal action to recover a monetary
transfer. In those circumstances the preference defendant
is entitled to a jury trial. Accordingly, "a creditor's right to a
jury trial on a bankruptcy trustee's preference claim
depends upon whether the creditor has submitted a claim
against the estate."
Langenkamp v. Culp, 498 U.S. 42, 44-45 (1990), citing Granfinanciera,
S.A. v. Nordberg, 492 U.S. 33 (1989). In In re Global Technovations,
Inc., 694 F.3d 705, 722 (6th Cir. 2012), the court stated, "[t]hus, the case
is fundamentally unlike Granfinanciera, where the bankruptcy estate
reached out to file a fraudulent-transfer claim against a party who had
filed no claim against the estate." Where a creditor "brought itself
voluntarily into the bankruptcy court [t]he state-law claim in this
case...was [the debtor's] defense against [the] proof of claim." Id. As
noted in Global Technovations, "[i]t is crystal clear that the bankruptcy
court had constitutional jurisdiction under Stern to adjudicate whether the
sale...was a fraudulent transfer, because 'it was not possible...to rule on
[the] proof of claim without first resolving' the fraudulent transfer issue."
694 F.3d at 722, quoting Stern, 131 S.Ct. at 2616 (citing Katchen v.
Landy, 382 U.S. 323, 329-30, 332-33, (1966)). A creditor may retain its
right to a jury trial only if the Proof of Claim is withdrawn prior to the filing
of an adversary proceeding against it. In re Christou, 448 B.R. 859, 862
(N.D. Ga. 2011) citing Smith v. Dowden, 47 F.3d 940, 943 (8th Cir. 1995);
In re 20/20 Sport, 200 B.R. 972 (Bankr. S.D.N.Y. 1996).
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Federal courts have universally held that "a Seventh Amendment jury trial
right does not mean the bankruptcy court must instantly give up
jurisdiction and that the case must be transferred to the district court." In
re Healthcentral.com, 504 F.3d 775, 787 (9th Cir. 2007) (collecting cases).
The Supreme Court held in Langenkamp v. Culp, 498 U.S. 42 (1990)
"that by filing a claim against a bankruptcy estate the creditor triggers the
process of 'allowance and disallowance of claims,' thereby subjecting
himself to the bankruptcy court's equitable power." Langenkamp, 498
U.S. at 44 (citing Granfinanciera, S.A., v. Nordberg, 492 U.S. 33 (1989)).
When a proof of claim is filed, it triggers "the process of 'allowance and
disallowance of claims,' thereby subjecting [itself] to the bankruptcy
court's equitable power." Langenkamp v. Culp, 498 U.S. 42, 44 (1990)
(per curium) (quoting Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 5859 & n.14 (1989)). In so doing, it voluntarily "forfeit[ed] or waive[d] any
existing right to a jury trial." In re Seminole Walls & Ceilings Corp., 336
B.R 539 (Bankr. M.D. Fla. 2006) (citing Granfinanciera, 492 U.S. at 59; In
re RDM Sports Group, Inc., 260 B.R. 915, 920 (Bankr. N.D. Ga. 2001)).
That waiver, once undertaken, is irrevocable. Withdrawing a proof of
claim does not revest the creditor with a right to jury trial or removal of the
bankruptcy court's jurisdiction.
B.

You Can Have it Both Ways in Certain Circumstances
Despite the filing of a proof of claim, the bankruptcy court only has
jurisdiction over core bankruptcy matters and those matters related to
jurisdiction over non-core matters. It is only "[w]hen a claim is a state law
action independent of the federal bankruptcy law and not necessarily
resolvable by a ruling on the creditor's proof of claim in bankruptcy, the
bankruptcy court cannot enter final judgment." In re Global Technovations
Inc., 694 F.3d 705, 722 (6th Cir. 2012) (applying Stern). In Stern, a
creditor filed a proof of claim in the bankruptcy. The creditor's claim
alleged the debtor "had defamed [the creditor] by inducing [the debtor's]
lawyers to tell members of the press that [the creditor] had engaged in
fraud to gain control of [the creditor] father's assets." Stern, 131 S.Ct. at
2601. The creditor filed an adversary proceeding to except the debt from
discharge pursuant to 11 U.S.C. §523. Id. The debtor counterclaimed,
arguing that the creditor had "tortiously interfered with her receipt of an
inter vivos gift from [the debtor's] late husband ([the creditor's] father).
Debtor's counterclaim arose under state tort law. The claim sought to
augment her bankrupt estate, not to disallow [the creditor's] proof of
claim." Waldman v. Stone, 698 F.3d at 919 (applying Stern). "[R]esolution
of [the creditor's] proof of claim would not resolve the counterclaim, which
'raise[d] issues of law entirely different from those' raised by [the
creditor's] proof of claim." Id. (quoting Stern, 131 S.Ct. at 2617). The
"counterclaim therefore concerned private rights, which meant that the
bankruptcy court could not enter final judgment with respect to it."
Waldman, 698 F.3d at 919 (citing Stern, 131 S.Ct. at 2620).
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C.

Practical Effects and Considerations
Trial by a Bankruptcy Court might not always be the worst thing in the
world. Remember, bankruptcy judges see these types of cases all the
time and know how to sniff out a bogus insolvency analysis. But
Bankruptcy Courts are also permitted to conduct a flexible analysis and
look beyond an ordinary fair market value analysis when determining
solvency – and the Debtor entered Bankruptcy Court for a reason. You
might end up having two trials, and which order you have them is not
going to be clear.
Considerations:

IV.

1.

How large is your proof of claim in relation to the remainder of the
Bankruptcy Estate? If you have a small claim, filing that proof of
claim is probably not worth it.

2.

Other than the potential lawsuit against your client, what is the
value of the Bankruptcy Estate's assets? If the claim against your
client is the Estate's only asset, filing that proof of claim may not
be worth it. Except, if you have a large proof of claim, that can be
a valuable bargaining chip when discussing possible settlement of
your case.

3.

Know your judge. This is one of those times forum shopping is
perfectly acceptable. If you know a bankruptcy practitioner in the
areas, consult with them.

4.

Otherwise, treat the decision like you would any other bench trial
vs. jury trial decision. Just remember, though, that deciding to file
the proof of claim might make the decision for you.

CREDITOR/TRUSTEE STANDING: WAIT, WHO IS THE PLAINTIFF?
A.

Trustee or Debtor-In-Possession Stands in Shoes of Debtor
All pending claims of the debtor are transferred to the estate of the debtor
and the trustee or the debtor in possession becomes the plaintiff. 11
U.S.C. §541 provides, in relevant part:
a. The commencement of a case under section 301, 302,
or 303 of this title creates an estate. Such estate is
comprised of all the following property, wherever
located and by whomever held:
1. Except as provided in subsections (b) and (c)(2) of
this section, all legal or equitable interests of the debtor
in property as of the commencement of the case.
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2. All interests of the debtor and the debtor's spouse
in community property as of the commencement of the
case that is—
A. under the sole, equal, or joint management and
control of the debtor; or
B. liable for an allowable claim against the debtor,
or for both an allowable claim against the
debtor and an allowable claim against the
debtor's spouse, to the extent that such interest
is so liable.
3. Any interest in property that the trustee recovers
under section 329(b), 363(n), 543, 550, 553, or 723 of
this title.
4. Any interest in property preserved for the benefit of
or ordered transferred to the estate under section
510(c) or 551 of this title.
5. Any interest in property that would have been
property of the estate if such interest had been an
interest of the debtor on the date of the filing of the
petition, and that the debtor acquires or becomes
entitled to acquire within 180 days after such date—
A. by bequest, devise, or inheritance;
B. as a result of a property settlement agreement
with the debtor's spouse, or of an interlocutory
or final divorce decree; or
C. as a beneficiary of a life insurance policy or of a
death benefit plan.
6. Proceeds, product, offspring, rents, or profits of or
from property of the estate, except such as are
earnings from services performed by an individual
debtor after the commencement of the case.
7. Any interest in property that the estate acquires
after the commencement of the case.
The commencement of the bankruptcy cases automatically vests the
debtor's property in the hands of the trustee or debtor-in-possession so it
is important to get in touch with the trustee or debtor-in-possession at the
outset of the case to ascertain whether the trustee intends to abandon the
cause of action back to the debtor or whether the trustee will retain the
cause of action as property of the estate. Abandonment occurs when the
claim or other asset is of inconsequential or no value to the estate. The
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trustee exercises his business judgment in determining whether to
abandon a cause of action. If a creditor believes the trustee is failing to
act, there are other options.
B.

When Derivative Standing May Be Granted
When a trustee or debtor refuses to act, derivative standing may be
granted to a creditor's committee or a creditor to pursue the causes of
action. The Sixth Circuit has long recognized the ability of a creditor to
bring a statutory avoidance action where: (1) demand has been made
upon the trustee; (2) the demand is declined; (3) a colorable claim that
would benefit the estate if successful exists; and (4) the inaction is
unjustified. Canadian Pac. Forest Prods., Ltd. v. J.D. Irving, Ltd. (In re
The Gibson Group, Inc.), 66 F.3d 1436, 1446 (6th Cir. 1995). In
determining whether a claim is colorable for the purposes of derivative
standing, a court "essentially performs a cost-benefit analysis. If the
outcome of the case may result in a benefit to the estate, and the costs of
pursuing the matter do not outweigh that benefit, the court may authorize
a party in interest to pursue it." 7-1109 Collier on Bankruptcy
1109.05[2][c].
"[I]n the Sixth Circuit, the bankruptcy court must undertake a 'cost-benefit
analysis' to determine whether the claim raised by the creditor seeking
standing is likely to benefit the estate and, therefore, whether the debtor's
refusal to sue is justified." In re Smart World Technologies, LLC, 423 F.3d
166, 178 (2nd Cir. 2005), citing, Canadian Pac. Forest Prods., Ltd. V. J.D.
Irving, Ltd. (In re The Gibson Group, Inc), 66 F.3d 1436, 1438 (6th Cir.
1995).
"The court's inquiries will involve in the first instance…a determination of
probabilities of legal success and financial recovery in the event of
success." Unsecured Creditors Comm. Of Debtor STN Enters., Inc. v.
Noyes (In re STN Enters.), 779 F.2d 901, 905 (2nd Cir. 1985). In so
holding, the Second Circuit instructed that the court "should assure itself
that there is a sufficient likelihood of success to justify the anticipated
delay and expense to the bankruptcy estate that the initiation and
continuation of litigation will likely produce." Id. at 906.

C.

Do I Have the Same Protections against the Trustee or Derivative Plaintiff
as I Would Have Against the Debtor?
For the most part, yes.
Pursuant to 11 U.S.C. §541, the bankruptcy trustee becomes a successor
in interest to "all legal or equitable interests of the debtor in property as of
the commencement of the case." In the role of successor to all of the
debtor's interests, the "trustee stands in the shoes of the debtor and can
only assert those causes of action possessed by the debtor. [Conversely,]
[t]he 'trustee is, of course, subject to the same defenses as could have
been asserted by the defendant had the action been instituted by the
debtor.'" Hays & Co. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 885
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F.2d 1149, 1154 (3rd Cir.1989) (quoting Collier on Bankruptcy ¶ 323.02[4]
(Matthew Bender 15th ed.)).
In other words, in asserting claims which belonged to the corporate
debtor, the bankruptcy trustee is subject to all restrictions, including
affirmative defenses, which could be raised, were the debtor corporation
able to bring the action itself. See generally, e.g., Integrated Solutions,
Inc. v. Service Support Specialties, Inc., 124 F.3d 487, 492 (3rd Cir.1997).
In re Total Containment, Inc., 335 B.R. 589, 620 (Bankr. E.D. Pa. 2005).
However, you might run into hearsay problems. Statements by debtors,
debtor companies, and agents of debtors/debtor companies may not be
admissible as a statement of a party opponent against a successor
trustee. See Calhoun v. Baylor, 646 F.2d 1158, 1162-63 (6th Cir. 1981).
Rather, you may need to seek admission under the common law rule that
statements by a person in privity with a party are admissible through FRE
807. See Huff v. White Motor Corp., 609 F.2d 286, 290-91 (7th Cir.1979).
V.

HOW DO I GET OUT OF HERE? THE DECISION TO WITHDRAW THE
REFERENCE
A.

Why?
If you want a jury trial in Kentucky, you must move to withdraw the
reference. If you want a bench trial, it becomes a question of forum
selection. Unless you are a regular bankruptcy practitioner, the
presumption should be move to withdraw. Bankruptcy Court is a court of
equity, and it has its own unique practices and procedures. A regular
bankruptcy practitioner is going to know how to utilize the unique
standards of that court better than you, the same way a Pikeville attorney
is going to have a better shot in Pikeville court than a Louisville attorney.
However, like any presumption, this is rebuttable. If the case is worth
bringing in a regular bankruptcy practitioner for at least a consultation, do
so, and find out more about your court and your judge. Sometimes a welltrained eye can be to the defendant's benefit.

B.

When?
The first issue is whether the motions to withdraw the reference are
timely. 28 U.S.C. §157(d). Timely refers to "as soon as possible after the
moving party is aware of grounds for withdrawal of reference" or "at the
first reasonable opportunity after the moving party is aware of grounds for
withdrawal of reference." In re Black Diamond Mining Co., LLC, No. 1084, 2010 WL 5173271, at *1 (E.D.Ky. Dec. 14, 2010) (quoting In re
Mahlmann, 149 B.R. 866, 869 (N.D.Ill.1993)). The timeliness requirement
prevents parties from "forum shopping, stalling, or otherwise engaging in
obstructionist tactics." Id. (quoting In re Mahlmann, 149 B.R. at 869).
In re Appalachian Fuels, LLC, 472 B.R. 731, 736 (E.D. Ky. 2012).
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As a rule of thumb, move to withdraw the reference as soon as you file
your answer or motion to dismiss. You will probably get sent back to the
Bankruptcy Court until the case is "trial ready," but you want to close off
any waiver or untimeliness argument. Then, when discovery has been
complete and dispositive motions (if any) decided, you will want to move
to withdraw a second time.
C.

Legal Standard
A party may move to withdraw the reference to the Bankruptcy Court
pursuant to 28 U.S.C. §157(d), which provides that:
The district court may withdraw, in whole or in part, any
case or proceeding referred under this section, on its own
motion or on timely motion of any party, for cause shown.
The district court shall, on timely motion of a party, so
withdraw a proceeding if the court determines that
resolution of the proceeding requires consideration of both
title 11 and other laws of the United States regulating
organizations or activities affecting interstate commerce.
In re Appalachian Fuels, LLC, 472 B.R. 731, 736 (E.D. Ky. 2012).
A district court may grant discretionary withdrawal of
reference "for cause shown." 28 U.S.C. §157(d). Although
"cause" is not defined in the Bankruptcy Code, most courts
consider the following factors to determine whether cause
exists: (1) judicial economy; (2) uniformity in bankruptcy
administration; (3) reducing forum shopping and confusion;
(4) fostering economical use of the debtor's and creditor's
resources; (5) expediting the bankruptcy process; and (6)
the presence of a jury demand. In re Angelucci, No. 09-70,
2009 WL 798805, at *3 (E.D.Ky. Mar. 23, 2009) (citing Big
Rivers Elec. Corp. v. Green River Coal Co., Inc., 182 B.R.
751, 754 (W.D. Ky. 1995)). Other courts in this circuit have
found that discretionary withdrawal of reference requires a
"compelling" cause. See In re Washington Mfg. Co., 133
B.R. 113, 116 (M.D.Tenn.1991) ("[O]nly a compelling
cause warrants withdrawal from the automatic reference to
bankruptcy under the non-mandatory provision."); In re
Onyx Motor Car Corp., 116 B.R. 89, 91 (S.D. Ohio 1990)
("Let it be clear, without truly exceptional and compelling
circumstances, a motion for withdrawal of reference will not
be well received by this Court."). Indeed, when considering
§157(d), Congress indicated that there was no intention to
allow this subsection to become "an escape hatch through
which most bankruptcy matters will be removed to the
District Court from the bankruptcy court." In re Onyx Motor
Car Corp., 116 B.R. at 91 (quoting 100 Cong. Rec. H1850)
(internal quotations omitted).
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In re Appalachian Fuels, LLC, 472 B.R. 731, 737 (E.D. Ky. 2012)
D.

Transfer of Case based on Forum Selection Clauses Contained in
Contract
A motion to transfer venue under 28 U.S.C. §1412 must demonstrate that
the requested transfer is either in the interest of justice or would serve the
convenience of the parties. Section 1412 is disjunctive but not
compulsory. The decision whether to transfer an adversary proceeding
pursuant to 28 U.S.C. §1412 is left to the sound discretion of the court.
Bavelis v. Doukas (In re Bavelis), 453 B.R. 832, 869 (Bankr. S.D. Ohio
2011) ("The decision to transfer a case is 'within the court's discretion[,]'
should 'not [] be taken lightly' and should be made giving 'great weight' to
the Debtor's choice of a proper venue.") (quoting In re Enron Corp., 274
B.R. 327, 342 (Bankr. S.D.N.Y. 2002)). The standards for evaluating and
enforcing forum selection clauses differ radically between core and noncore proceedings. In core proceedings, the strong public interest in the
centralization of all core matters in the bankruptcy court provides a basis
for a debtor to avoid a forum selection clause. See, e.g., In re
Commodore Int'l Ltd., 242 B.R. 243, 261 (Bankr. S.D.N.Y. 1999); In re N.
Parent, Inc., 221 B.R. 609, 620-21 (Bankr.D. Mass. 1998). "Despite the
general preference for enforcement of forum selection clauses, it is an
open question whether forum selection clauses are applicable in
"core" bankruptcy proceedings." "[B]ankruptcy courts in this Circuit have
recognized that forum selection clauses should not be enforced in core
matters, and specifically with regard to fraudulent transfer claims." Charys
Holding Co., Inc. v. McMahan Securities Co. (In re Charys Holding
Company), 443 B.R. 628 (Bankr.D.Del. 2010). As a Texas bankruptcy
court posited the issue:
Within a bankruptcy context, "the mere fact that
Debtor/Plaintiff is in bankruptcy is not sufficient to prevent
enforcement of a contractual forum selection clause." In re
Bailey, 217 B.R. 523, 527 (Bankr.N.D.Tex. 1997) (citing
Arrow Plumbing, 810 F.Supp. at 372). However, with
respect to "core" bankruptcy matters, public policy favors
the centralization of bankruptcy proceedings in the
bankruptcy court where the debtor's bankruptcy case is
pending. In re D.E. Frey Group, Inc., 387 B.R. 799
(D.Colo.2008). But, even in "core" matters, the language of
28 U.S.C. §1334, which provides for bankruptcy
jurisdiction, is permissive, not mandatory. Id.
In non-core proceedings, by contrast, bankruptcy courts
will enforce forum selection clauses according to the laws
of the states in question, which is to say that there will be a
strong but rebuttable presumption that such clauses are
enforceable.
See M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 12-15 (1972).
Atlantic Marine is the leading authority on the issue of when and how a
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case can be transferred pursuant to a forum selection clause between
debtor and creditor. Where the parties have pre-selected a forum in their
contracts, it is the party seeking to prevent transfer to that pre-selected
forum that bears the burden of establishing that transfer is unwarranted.
Atlantic Marine Construction Co., Inc. v. Texas, 134 S.Ct. 568, 581
(2013). "The enforcement of valid forum-selection clauses, bargained for
by the parties, protects their legitimate expectations and furthers vital
interests of the justice system." Atlantic Marine, 134 S.Ct. at 581. The
Supreme Court states this unequivocally: "[Where there is a forumselection clause,] the plaintiff's choice of forum merits no weight. Rather,
as the party defying the forum-selection clause, the plaintiff bears the
burden of establishing that transfer to the forum for which the parties
bargained is unwarranted." Atlantic Marine, 134 S. Ct. at 581.
The federal bankruptcy scheme is designed to adjudicate the estate's
claims in one consolidated case and forum. 28 U.S.C. §1408 applies to
venue in cases arising under Title 11 pursuant to which venue is properly
the domicile of the debtor. Adversary proceedings arising out of such a
case under Title 11 are properly venued where the bankruptcy case is
pending. 28 U.S.C. §1409(a). Neither the general venue statute nor the
forum selection clause may apply, and I would argue that it does not alter
the general rule that a trustee or debtor in possession can maintain an
avoidance action against any defendant in the United States in one forum
where the bankruptcy case is pending. See Charys Holding Co., Inc. v.
McMahan Securities Co. (In re Charys Holding Company), 443 B.R. 268
(Bankr. D. Del. 2010) ("Despite the general preference for enforcement
and forum selection clauses, it is an open question whether forum
selection is applicable in 'core' bankruptcy proceedings." "Bankruptcy
courts in this Circuit have recognized that forum selection clauses should
not be entered in core matters, and specifically with regard to fraudulent
transfer claims."). Bankruptcy courts in the Sixth Circuit have also limited
forum selection clause application to non-core proceedings. In re McCrary
& Dunlap Constr. Co., 256 B.R. 264 (Bankr. M.D. Tenn. 2000).
VI.

THAT DANG JUDGE: HOW, WHEN AND UNDER WHAT CIRCUMSTANCES
YOU CAN CHALLENGE THE BANKRUPTCY COURT'S RULING
You have the same professional, ethical obligations in front of the Bankruptcy
Court as you do in front of an Article III Court. Your claims, defenses, and
challenges must have a basis in law and fact (KRPC 3.1), you must undertake
reasonable efforts to expedite litigation (KRPC 3.2), and you must comply with all
rules of the Bankruptcy Court (KRPC 3.4(c)). At the same time, you must comply
with your obligation of reasonable diligence to your client and ensure that your
client's interests are protected. KRPC 1.3.
This puts you in a unique and somewhat difficult position in Bankruptcy Court.
As discussed earlier, while functioning in a magistrate-like capacity, a bankruptcy
judge is not subject to the same automatic review process as a magistrate judge.
When you bring a non-dispositive motion, there might not be a review process
unless you ask for it. Even when you bring a dispositive motion, you are not
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entitled to review if the motion is denied. Stern v. Marshall and its progeny only
require Article III courts to issue final judgments.
The diligence you owe to your client may require you to make reasonable efforts
to seek the same rights your client would have received if this were truly a federal
magistrate proceeding. In other words, clear error/contrary to law review on nondispositive matters and de novo review of dispositive motions. There are three
possible ways to handle this:


If the motion you are filing is significant enough, ask for a Rule 9033
Report and Recommendation up front in your motion. E.g., "Pursuant to
Federal Rule of Bankruptcy Procedure 9033 and Federal Rule of Civil
Procedure 56, Defendants, by and through the undersigned counsel,
respectfully ask this Court to issue a report and recommendation
recommending that summary judgment be entered on all claims asserted
in the Plaintiff's Complaint."



If you did not appreciate the significance of the motion in advance of the
ruling, there are two ways to seek review: (a) file a motion to alter or
amend and ask the Bankruptcy Court to convert its Order into a Rule
9033 Report and Recommendation; or (b) wait until the reference is
withdrawn, then ask the District Court to exercise its discretion and take
the issue up again.



Both of the latter options are risky. The first option amounts to asking the
bankruptcy judge for permission to let you take him up on appeal.
However, without the report and recommendation, the District Court may
be reluctant to disturb the ruling of his or her fellow judge.



No matter how the process plays out, make sure to renew all evidentiary
issues by objection (or proffer) at trial. Otherwise, you run the risk of the
Court of Appeals finding that the issue was not properly preserved,
particularly if the issue was initially decided by a different tribunal than the
trial court.

REMEMBER, this is a developing, unsettled process. Be diligent, and do not be
afraid to protect your client's rights, but be respectful and mindful of the fact that
the judge and your opposing party are dealing with the same uncertainty you are.
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RAISING CAPITAL:
PRIVATE OFFERINGS, CROWDFUNDING, REGULATION A+ AND MORE
Richard G. Schmalzl, Esq.

I.

COMMON CAPITAL RAISING SCENARIO
You are scheduled to meet tomorrow with Jack Brumeister, a potential new
client, to discuss Jack's desire to raise capital for his new endeavor. Jack has
been brewing beer in his garage for the last few years, using his original recipes.
His family and friends like his brews much better than any of the popular local
craft breweries, and have encouraged Jack to start his own craft brewery. Jack
will provide more details when he meets with you, but has informed you that he's
looking to raise $2 million. Jack says that his family and friends will invest at least
$500,000 in the aggregate and that they know many others who will want to get
in on the ground floor as well. Jack plans to host a beer tasting at his garage next
week, and his family and friends are spreading the word to everyone they know
who might want to invest. Jack's sister-in-law, Debbie Fineder, previously worked
in New York City as a sales representative for Morgan Stanley and is willing to
use her contacts to find additional investors for Jack's new business. Jack and
Debbie have agreed that Debbie will share in 5 percent of the amounts invested
by anyone she brings to the table.

II.

KEY QUESTIONS TO DISCUSS WITH CLIENT
In order to advise Jack Brumeister on how to structure and conduct his capital
raising efforts in compliance with all applicable securities laws, here are the key
questions to ask Jack in your meeting with him:
A.

How did you determine the amount of money you need to raise? What will
you do with those monies?

B.

Do you need to raise the entire amount, or is there a lesser, minimum
amount that would be enough to get your business up and running?

C.

How much money will you invest personally?

D.

What will investors receive in return for the monies invested?
1.

Equity or Debt?

2.

If equity, what percentage ownership will investors receive?
Dividends?

3.

Voting rights? Put/call provisions? Conversion rights?

4.

If debt, interest rate and payment dates? Maturity date?
Conversion rights? Prepayment option? Default provisions?

5.

Other terms?
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III.

E.

What will be the minimum investment per investor?

F.

How many investors do you envision? Will they all be individuals? In
which states do they reside?

G.

To how many people do you intend to offer this investment opportunity?

H.

Will the offerees and/or the investors qualify as "accredited investors?"

I.

Who will assist you in approaching and obtaining potential investors?

J.

Has anyone invested yet?

K.

What have you done so far to raise money? Any social media postings?

L.

Have you established an entity yet e.g. LLC, corporation, partnership,
etc.?

WHAT IS A PRIVATE OFFERING OF SECURITIES?
A.

Definition of a Security
1.

Section 2(a)(1) of the Securities Act of 1933, as amended, defines
the term "security" to include stocks, bonds, notes, and virtually
any type of instrument that would commonly be considered a
security. Section 2(a)(1) also includes a laundry list of terms that
may not immediately come to mind such as a "participation in any
profit-sharing agreement," an "investment contract," a
"guarantee," and a "right to subscribe to or purchase any of the
foregoing." Accordingly, it isn't always obvious whether an
investment opportunity constitutes a security subject to federal
and state securities laws.

2.

The U.S. Supreme Court issued its seminal decision in SEC v.
W.J. Howey Co., 328 U.S. 293 (1946) in considering what
constitutes a security. The Howey Company sold parcels of a
citrus grove to forty-two purchasers, but the company continued to
grow and market the oranges on those parcels from which the
purchasers shared in 20 percent of the profits. The SEC
successfully argued that the citrus grove interests constituted
"investment contracts" subject to the 1933 Act. The Supreme
Court determined that an investment contract is a security if the
investors purchase with (a) an expectation of profits arising from
(b) a common enterprise that (3) depends solely on the efforts of
others for its success.

3.

The concepts espoused in Howey continue to be the guiding
factors in determining what constitutes a security.
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B.

C.

Exempt from Registration
1.

Section 5 of the 1933 Act provides that it's unlawful to offer or sell
a security unless the offer and sale are made in a transaction that
is exempt from registration.

2.

State securities laws take the same approach as the federal
securities laws, i.e. start with the premise that registration of
securities is required unless the offer and sale fall within an
exemption from registration. See, e.g., KRS 292.340.

3.

Accordingly, in order to legally offer and sell securities without
registration, the issuer of the securities must ensure that the offers
and sales fall within exemptions under both federal and state
securities laws. Satisfying a federal exemption from registration
does not necessarily provide an exemption under applicable state
securities laws. In such instances, which are often the case, the
issuer must identify and satisfy the conditions for an exemption in
each state in which the securities are to be offered.

4.

The exemptions from registration under both federal and state
laws typically are characterized by limiting the number of potential
investors and restricting the issuer's ability to widely disseminate
information about the opportunity to invest in the issuer's
business. Because of these restrictions, offerings of securities
pursuant to exemptions from federal and state registration
provisions are known as "private offerings." This is in contrast to
registered offerings which in most cases are undertaken by
issuers that are already public companies or result in the issuer
becoming subject to the ongoing reporting obligations under the
Securities Exchange Act of 1934, as amended. Those offerings
are known as "public offerings."

5.

When advising clients on how to properly conduct a private
offering, the potentially available exemptions from registration
almost always will be exemptions based on the type of transaction
in which the offers and sales will be made. Both federal and state
securities laws also contain provisions that define certain types of
securities as "exempt securities" and therefore not requiring
registration. As a practical matter, the types of securities that
business clients offer for sale in capital raising transactions
seldom fall within any of the categories of "exempt securities."

Never Exempt from Anti-Fraud Provisions
Issuers and issuers' counsel need to understand that, notwithstanding the
fact that a properly structured private offering is exempt from registration
under both federal securities law and applicable state securities laws, the
offer and sale of securities is never exempt from the anti-fraud provisions
of the securities laws. The anti-fraud provisions, sometimes referred to as
"10b-5 liabilities" for federal purposes, create potential liabilities on
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issuers and other related parties based on false or misleading statements
of material facts and/or omissions of material facts made in connection
with the offer and sale of the securities. Anti-fraud liability can arise even
when the applicable registration exemptions specifically do not require
that any disclosure document be provided to potential investors.
IV.

POTENTIAL FEDERAL EXEMPTIONS FROM REGISTRATION
A.

Section 4(a)(2)
1.

Section 4(a)(2) of the 1933 Act provides that registration of
securities is not required for federal law purposes for "transactions
by an issuer not involving any public offering." While the language
of 4(a)(2) is simple on its face, the 1933 Act does not define
"public offering" so issuers and their counsel must rely on case
law and make subjective determinations whether an offering is a
"public offering."

2.

The primary considerations in determining whether reliance upon
the 4(a)(2) exemption is warranted are (a) the number of offerees
and purchasers, (b) the sophistication and financial qualifications
of the offerees and purchasers, and (c) the manner in which the
securities are offered and sold. Because this exemption is
premised on the offering not being "public," the larger the number
of offerees and purchasers and widespread dissemination of
information about the offering, the more difficult it becomes to be
comfortable that the offering is not "public."

3.

Advantages of relying on this exemption include: (a) no required
disclosure document; (b) no filing required with the Securities and
Exchange Commission; and (c) no specific limits on the number of
offerees and purchasers. Although having ten or fewer
offerees/purchasers is generally considered to be safely within the
4(a)(2) exemption, there are cases that have found this exemption
available even when the offerees/purchasers have been over one
hundred persons.

4.

Disadvantages of this exemption include: (a) potential uncertainty
of its availability in the specific circumstances; (b) the securities
issued pursuant to 4(a)(2) are "restricted securities" such that any
resale must either be registered or exempt from registrations; and
(c) most states, including Kentucky, do not recognize the 4(a)(2)
exemption, thereby requiring the issuer and its counsel to identify
a different exemption at the state level.

5.

Section 4(a)(2) is frequently the federal exemption relied upon in
connection with the formation of a business entity and the
issuance of equity to the founders. This exemption also typically
covers the sale of securities to venture capital, private equity and
angel funds, as well as to institutional investors.
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B.

C.

Rule 504 - Regulation D
1.

Regulation D was adopted by the SEC in 1982 to facilitate capital
raising by smaller companies without the need for registration of
the securities. Initially, Regulation D consisted of three different
potential exemptions within Rules 504, 505 and 506, each of
which had separate conditions relating to the amount of capital
being raised, the number and financial qualifications of potential
investors, and the disclosures, if any, that needed to be provided
to offerees.

2.

Prior to January 20, 2017, Rule 504 allowed an issuer to sell up to
$1 million of its securities in a twelve month period to an unlimited
number of offerees and purchasers without regard to their level of
sophistication and/or financial qualifications. Effective as of
January 20, 2017, the SEC increased the amount of securities
that can be sold pursuant to Rule 504 to $5 million. Rule 504 does
not mandate the use of a disclosure document but does require
the filing of a Form D with the SEC.

3.

Particularly with the increase in the dollar amount of securities that
can be sold pursuant to Rule 504, the Rule 504 exemption is a
very useful federal exemption from registration for many issuers
seeking to conduct a private offering to raise capital.

4.

Unfortunately, most states (Kentucky included) do not recognize
the Rule 504 exemption as an exemption for state securities law
purposes. As a result, an offering made in reliance on Rule 504 for
federal purposes must fit within a registration exemption in each
state where offers and sales are to be made.

5.

In addition, unless the securities are registered in at least one
state that requires a substantive disclosure document, two other
potential impediments to the use of Rule 504 are that (a) the
issuer cannot engage in general solicitation (discussed in more
detail in Section IV, infra), and (b) the securities sold will be
"restricted securities" which limits the purchasers' ability to resell
the securities in the future.

Rule 505 – Regulation D
1.

Prior to May 22, 2017, Rule 505 of Regulation D allowed an issuer
to sell up to $5 million of its securities in a twelve month period to
an unlimited number of "accredited investors" and up to thirty-five
non-accredited investors. If non-accredited investors were to be
included, then Rule 505 required the issuer to provide a disclosure
document to those investors, which disclosures were similar to
what would be required in a registered offering, including certified
financial statements. A Form D filing was required, general
solicitation was prohibited, and the securities sold were "restricted
securities."
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2.

As a result of the requirements needed to satisfy Rule 505 and the
corresponding costs to prepare a compliant disclosure document,
this federal exemption was used relatively infrequently. The SEC
reported that for the period 2009 through 2015, approximately only
3 percent of all Form D filings reflected reliance on Rule 505
alone.

3.

Based on the increase in the dollar amount of securities that can
now be sold under Rule 504, there would be no reason for an
issuer to choose to rely on Rule 505 instead of Rule 504 for
federal exemption purposes. From a state securities law
perspective, most states did recognize the Rule 505 exemption as
a basis for state registration exemption so those state exemptions
will no longer be available. But given the scarcity of Rule 505
offerings, most issuers were relying on other state exemptions
even prior to the repeal of Rule 505. The SEC eliminated Rule 505
effective as of May 22, 2017.

Rule 506(b) – Regulation D
1.

Rule 506(b) is the original version of Rule 506 as adopted by the
SEC in 1982. It is by far the most popular and most commonly
used of the Regulation D exemptions as it has a number of
attractive features including: (a) no limit on the amount of capital
that can be raised; (b) no limit on the number of offerees or
purchasers who qualify as "accredited investors" as defined in
Rule 501 of Regulation D; (c) can be offered to an unlimited
number of non-accredited investors provided that no more than
thirty-five such non-accredited investors actually invest, provided
that such investors are either sophisticated or have a
sophisticated purchaser representative to advise them in making
their investment decision; and (d) if the Rule 506(b) offering is
limited solely to accredited investors, then no disclosure document
is required. Rule 506(b) does require that the issuer file a Form D
with the SEC.

2.

In addition, Rule 506(b) offerings are popular because Rule 506
offerings pre-empt state law pursuant to the National Securities
Markets Improvement Act of 1996. Therefore, Rule 506 offerings
provide an exemption from state registration in every state.
Notwithstanding the federal preemption, states are allowed to
require issuers of 506(b) offerings to file a Form D at the state
level and to pay a fee. Like most states, Kentucky does require
the Form D to be filed, and Kentucky requires the payment of a
$250 fee. See, KRS 292.327.

3.

The potential obstacles to using Rule 506(b) in practice are (a) the
ability to limit offers and sales only to "accredited investors," (b)
the prohibition on engaging in general solicitation to attract
investors, and (c) the securities sold in the offering are restricted
securities with limited ability for purchasers to resell. Given that
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most exemptions from registration also prohibit general solicitation
and restrict the ability of purchasers to resell the securities, the
limitation of Rule 506(b) to accredited investors is typically the key
factor in whether an issuer will be able to rely on Rule 506(b).
4.

Rule 501 of Regulation D defines "accredited investor" in detail.
For an individual to be an accredited investor, the individual must
either be a director, executive officer or general partner of the
issuer, or must satisfy the following net worth or income tests.
Because the number of persons who will actually be directors,
executive officers or general partners of the issuer is relatively
small, the net worth and income tests are the most important
considerations in most private offerings.
To be an accredited investor under the net worth test, the
individual must have a net worth, or joint net worth with spouse, of
at least $1 million at the time of purchase, excluding the value of
the individual's primary residence.
To be an accredited investor under the income test, the individual
must have income of at least $200,000 in each of the two most
recent years and have a reasonable expectation of achieving the
same income level in the current year. If viewed in combination
with spouse, the joint income test establishes a $300,000 annual
income requirement.
In practice, many issuers—particularly start up enterprises—have
difficulty in knowing and/or having access to accredited investors.
In addition, many issuers want to include family members and
friends as investors, and those persons frequently do not meet the
accredited investor test.

E.

Rule 506(c) – Regulation D
1.

From the adoption of Regulation D in 1982 up until 2013, Rule 506
existed only in the form of Rule 506(b) as discussed above. In
2013, the SEC amended Regulation D to include 506(c) in an
attempt to facilitate capital raising by easing the restrictions on
general solicitation.

2.

The federal exemption provided by Rule 506(c) is the same as
provided by Rule 506(b), but allows for general solicitation if (a) all
purchasers are accredited investors, and (b) the issuer takes
reasonable steps to verify the purchasers' status as accredited
investors. The latter requirement differs from Rule 506(b), which
allows purchasers to self-certify their status as an accredited
investor (as long as the issuer doesn't know or have reason to
believe otherwise), by requiring the issuer to take affirmative steps
to verify accredited investor status.
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3.

Rule 506(c) establishes several non-exclusive safe harbors for
issuer verification of a purchaser's accredited investor status. A
purchaser can provide copies of his or her income tax returns or
Form W-2s to establish the income tests, or bank statements,
brokerage statements or similar documents from third parties to
establish the net worth test, or written confirmation from a
registered broker-dealer or investment advisor, a licensed lawyer
or a certified public accountant whereby such third party
professional states that he or she has determined that the
purchaser is an accredited investors and has taken reasonable
steps to so verify in the last three months.

4.

Many issuers are reluctant to proceed with a Rule 506(c) offering
because of concerns that potential investors will not want to
provide the requisite verification of accredited investor status.
Once an issuer commences a Rule 506(c) offering and engages in
general solicitation, it is not possible to subsequently convert to a
506(b) offering because the prohibition on general solicitation
would no longer be capable of being satisfied. Therefore, an
issuer would have to stop its offering and have a cooling off period
of up to six months before relaunching its offering. That delay is
untenable in most cases. In addition, if the issuer undertakes to
collect such personal financial information about its investors, the
issuer needs to be able to securely store such information.

5.

In order to facilitate Rule 506(c) offerings, some financial
intermediaries have created vehicles by which they vetted
potential investors on a confidential basis and once vetted, those
investors are then able to consider potential investments made
available through such intermediary. However, many issuers may
not meet the requirements established by such intermediary,
typically including a reasonably detailed disclosure document, in
order to make the investment opportunity available in such
manner.

Regulation CF—Crowdfunding
1.

In 2016, the SEC finally adopted final rules and regulations
allowing issuers to offer securities to a wider population than most
previous exemptions from registration would allow. Because a
significant majority of private offerings were limited to accredited
investors, it was difficult for smaller, less wealthy investors to
participate in private offerings, thereby creating a perception that
the non-public securities playing field prevented average investors
from sharing in the potential upside of startup companies.
Pursuant to the JOBS Act of 2012, the SEC was directed to
promulgate rules and regulations that would allow larger numbers
of non-accredited investors to invest relatively small amounts in
issuers who desired a broader scope of potential investors, in
many cases customers or other constituencies who had a more
personal reason for investing. This type of investing is known as
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"crowdfunding," which was introduced to the public in large part
through entities such as Kickstarter, GoFundMe, and Indiegogo.
However, companies could not issue securities in those instances
of crowdfunding, so companies instead offered "free products,"
"privileged member status," "t-shirts and other logo items,"
"meetings with celebrities," and other unique benefits that did not
constitute securities. While individuals who contributed to such
campaigns may have received value for their dollars contributed,
they did not receive any ability to share in the economic success
of the underlying company and in many instances such
contributions were more comparable to a donation.
2.

3.

Securities crowdfunding is now permitted under Section 4(a)(6) of
the 1933 Act and Regulation CF promulgated thereunder. While
long awaited, the limitations imposed on securities crowdfunding
have substantially limited its attractiveness. Specifically:
a.

the amount that can be raised is $1 million within the prior
twelve month period;

b.

the securities must be offered through an intermediary that
is an SEC registered broker-dealer or a funding portal
using an internet-based platform;

c.

while investors do not need to meet any sophistication or
financial requirements, investors are limited in the amounts
that they can invest (adjusted periodically by the SEC, and
currently the greater of $2,200 or 5 percent of the lesser of
the investor's annual income or net worth (for investors
whose annual income or net worth is less than $107,000),
or up to 10 percent of the investor's annual income or net
worth but not to exceed $107,000 (for investors whose
annual income and net worth equal or exceed $107,000));

d.

issuers must provide basic information about itself and file
same with the SEC on Form C, such information including
financial statements reviewed by independent public
accountants for offerings between $100,000 and $500,000,
and audited financials for offerings above $500,000, and
tax returns and officer certified financial statements for
offerings less than $100,000; and

e.

the securities offered pursuant to the SEC's crowdfunding
exemption are restricted securities for one year, except
that immediate resales are allowed to accredited investors
and certain other related persons.

On the positive side, securities offerings that comply with
Regulation CF are exempt from state registration, although states
may require notice filings and the payment of fees.
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4.

G.

Although it is too early to make any definitive conclusions about
the effectiveness of the SEC's crowdfunding rules on achieving
Congress' objectives and the utility of facilitating capital raising by
small companies, the rules and regulations require significant
effort on the part of issuers to be in compliance which appears to
outweigh the potential benefits of raising a relatively small amount
of money.

Regulation A+
1.

Regulation A is technically an exemption from registration
although it is different than most other exemptions in that it allows
a company to publicly offer its securities without the typical
prohibitions on general solicitation and advertising. Offers and
sales of securities pursuant to Regulation A are not limited to
accredited investors, but can be made to an unlimited number of
persons regardless of financial qualifications or sophistication.
And, the securities purchased under Regulation A are freely
tradable. However, Regulation A historically had been seldom
used in capital raising due to its $5 million maximum amount, the
requirement to prepare a detailed disclosure document similar to a
prospectus for a registered public offering (albeit somewhat
abbreviated), and the potential for review by both the SEC and by
the securities regulators in each state where the offering would
take place.

2.

In March 2013, the SEC adopted final rules amending Regulation
A that were designed to make it easier for privately held medium
sized companies—too small to conduct an initial public offering
but more seasoned than a typical startup—to raise capital in
meaningful amounts. Because the new Regulation A rules are
considered to be a significant improvement over the old
Regulation A, the SEC and commentators dubbed the new rules
"Regulation A+." "Regulation A+" now allows two types of
offerings which keep the good parts of old Regulation A and
largely fix the bad parts.

3.

A "Tier 1" offering essentially mirrors the old Regulation A except
that a company now can raise up to $20 million in a twelve month
period, including up to $6 million of stock sales by existing
stockholders. To ease the state securities law burdens, the North
American Securities Administrators Association has created a new
coordinated review program by designating one state regulator to
review and comment on the offering on behalf of all states in
which the offering is to be made.

4.

Where "Regulation A+" dramatically changed its scope is with its
new "Tier 2" offering. In a Tier 2 offering, a company can raise up
to $50 million in a twelve month period, with up to $15 million sold
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by stockholders. "Regulation A+" further preempts Tier 2 offerings
from state securities law registration requirements altogether,
thereby eliminating those expenses and potential delays. The
tradeoff for a Tier 2 offering is that the company must provide
audited financial statements with its required disclosure document,
and must file ongoing annual, semi-annual, and current event
reports with the SEC. The good news is that the offering
document is less detailed than an IPO-type prospectus and the
ongoing periodic reports are substantially scaled down from the
10-Ks, 10-Qs and 8-Ks that public companies must file.

H.

5.

In essence, a Tier 2 offering is "IPO-lite," providing the issuer with
many of the same benefits as an IPO but without becoming an
SEC reporting company or subject to Sarbanes-Oxley
requirements. Given that even the smallest IPOs today are
generally far north of $100 million, many well established, privately
held companies should find a Tier 2 offering to be very enticing. If
the company later decides it wants to become a full blown public
company, it can file a simple Form 8-A with the SEC and seek
listing on the NYSE or NASDAQ.

6.

Although the SEC's crowdfunding regulations generated much
more hoopla and anticipation than did Regulation A+, in many
respects Regulation A+ could be considered crowdfunding on
steroids. Issuers can raise substantially more dollars from an
unlimited number of investors, use general solicitation and avoid
the need for a financial intermediary.

7.

Investors also benefit from "Regulation A+." Ordinary people may
have more opportunities to invest in high growth startups and
other attractive privately held companies that were off limits in the
past, and will not be subject to restrictions on the amount they
may invest. And because securities sold under "Regulation A+,"
whether in a Tier 1 offering or a Tier 2 offering, are freely
transferable, investors will have better opportunities for liquidity.
Angel investors, venture capitalists, private equity firms, and
owners of family held businesses could use Regulation A+
offerings to provide a new exit alternative in lieu of the traditional
IPO or sell the company options.

Rule 147, Rule 144A, and Regulation S
1.

In addition to the exemptions described above, there are three
federal exemptions from registration that are mentioned with some
degree of frequency but which are unlikely to come into play for
most businesses seeking to raise capital in a private offering.

2.

Rule 147 provides an exemption for securities offerings made by
an issuer in the state in which it is organized and doing business
solely to offerees and purchasers resident in that same state. This
intrastate exemption has always been difficult to use because
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issuers seldom are able or willing to limit the universe of investors
to a single state, and this limitation is highly impractical in
geographic locations that are in close proximity to other states
(e.g. Northern Kentucky, Louisville, Ashland, and Owensboro).
With the proliferation of electronic and social media, limiting offers
to a single state is virtually impossible. In October 2016, the SEC
attempted to modernize Rule 147 to some degree by creating a
new Rule 147A exemption that allows offers (but not sales) to be
accessible to out-of-state residents and makes Rule 147 available
to issuers having their principal place of business in the state even
if the entity is organized in a different jurisdiction.

V.

3.

Rule 144A is an exemption for sales of securities made to
qualified institutional buyers (QIBs), which are institutional
investors satisfying a high standard of financial qualifications. Rule
144A offerings tend to be sophisticated debt securities that are
familiar to QIB investors but in many cases would not be suitable
for average individual investors.

4.

Regulation S is an exemption for securities sold abroad by U.S.
issuers. The requirements of Regulation S are designed to restrict
the resale of such securities back into the U.S. until certain
holding periods are satisfied. For most issuers seeking to raise a
relatively small amount of capital, it is unlikely that foreign
investors would be part of the potential investor base. Also, any
issuer relying on Regulation S would need to ensure compliance
with the securities laws of each foreign jurisdiction in which the
securities would be offered, as Regulation S would only be an
exemption from U.S. federal securities laws.

POTENTIAL KENTUCKY EXEMPTIONS FROM REGISTRATION
A.

Federal Preemptions
As mentioned in connection with Rule 506 offerings, SEC Crowdfunding
exempt offerings, and Regulation A+ Tier 2 offerings in Sections II.D.2.,
II.F.3., and II.G.4., respectively, offerings conducted in accordance with
those federal exemptions are automatically exempt from state securities
law regulation. As a result, these types of private offerings are particularly
attractive to issuers because it eliminates the potential expense and
uncertainty inherent in regulatory review, and expedites the time in which
a private offering can be launched. While SEC Crowdfunding and
Regulation A+ offerings have not become commonplace, Rule 506
offerings have been, and likely will continue to be, the private offering of
choice when issuers can limit sales to accredited investors only.

B.

Kentucky Limited Offering Exemptions
1.

As stated in Section II.A.3., Kentucky does not have an exemption
that ties directly to Section 4(a)(2) of the 1933 Act, which provides
a federal exemption for offers and sales of securities by an issuer
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not involving a public offering. While reliance on Section 4(a)(2) is
dependent on the specific facts and circumstances of the
particular offering and can be subject to second guessing, the
simplicity of Section 4(a)(2) can be advantageous to issuers in
situations where the offering has all the key characteristics of a
private offering but doesn't fit within the specific conditions of a
more detailed exemption. Similarly, Kentucky does not have an
exemption that mirrors the exemption in Rule 504 of Regulation D.
2.

Notwithstanding the lack of a Kentucky exemption equivalent to
Section 4(a)(2) or Rule 504, one or more of the exemptions
contained in KRS 292.410(1)(i) are frequently applicable.
Assuming that the other conditions specified in this statute are
satisfied (including that there be no general solicitation, the
purchasers are acquiring the securities for investment and are
aware of restrictions on resale, and no commissions, finder fees or
similar remuneration is paid to anyone other than a registered
broker-dealer unless exempt), an offering will be exempt if it
meets any one of the following three conditions:
a.

each purchaser has access to all material facts about the
securities by virtue of being actively involved in the
business or has a family relationship with a person who is
so actively involved;

b.

there are no more than fifteen purchasers resident in
Kentucky who have access as described in (a) above, plus
an unlimited number of accredited investors (as defined in
Regulation D); or

c.

the aggregate offering price of all securities sold, including
sales outside of Kentucky are $1 million or less, the total
number of non-accredited investors is no more than thirtyfive, and each purchaser receives all material facts
relevant to the investment decision or is an accredited
investor.

The condition specified in (c) could in many instances apply to
private offerings that are relying on Rule 504 for federal exemption
purposes. However, in light of the recent amendments to Rule 504
that allow for sales of securities to aggregate as much as $5
million, unless Kentucky and other states make similar
modifications to certain of their registration exemptions, issuers
may have problems finding a state exemption that allows the sale
of more than $1 million of securities to a large number of nonaccredited investors.
C.

Kentucky Intrastate Crowdfunding
1.

Kentucky, like a number of other states, acted more quickly than
the SEC in taking steps to allow crowdfunding by adopting an
3-43

intrastate crowdfunding exemption in 2015. See, KRS 292.411.
Premised on the same concepts as underlie the federal
crowdfunding exemption, the Kentucky crowdfunding exemption is
intended to allow Kentucky businesses to raise money in small
amounts from a relatively large number of Kentucky residents
only—hence, the term "intrastate crowdfunding." Note that if
relying on the intrastate crowdfunding exemption, the issuer must
then find a separate federal exemption from registration. In most
instances, the applicable federal exemption would be Rule 147 or
new Rule 147A as discussed in Section II.H.2.
2.

3.

VI.

Although enacted prior to the SEC's Regulation CF, the Kentucky
crowdfunding exemption is similar in many respects. The key
elements are:
a.

the maximum that can be raised in a twelve month period
is $1 million;

b.

the business must be formed in and doing business in
Kentucky;

c.

all investors must be Kentucky residents;

d.

the maximum investment from any single non-accredited
purchaser is $10,000;

e.

the securities must be sold through a Kentucky-registered
intermediary;

f.

all subscription proceeds have to be escrowed with a
Kentucky-located financial institution until the targeted
offering amount is reached;

g.

an offering disclosure document is required; and

h.

quarterly reports must thereafter be made available to
purchasers and filed with the Kentucky Securities Division.

Unfortunately, as with the SEC's crowdfunding rules, compliance
with all of these requirements appears to impede the likelihood
that issuers will find the effort required to be commensurate with
the benefits, even if the offering is successful.

GENERAL SOLICITATION IN THE AGE OF SOCIAL MEDIA AND THE
INTERNET
A.

The "No General Solicitation" Requirement
As mentioned above in Sections II and III, many of the registration
exemptions for private offerings prohibit issuers from engaging in general
solicitation, which term includes general advertising. When relying on an
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exemption that prohibits general solicitation, the exemption may be lost
and not capable of being quickly restored if the issuer is determined to
have engaged in general solicitation. In addition, if an issuer begins an
offering in reliance upon an exemption that allows general solicitation, it
will be difficult for the issuer to subsequently attempt to rely on a different
exemption that prohibited general solicitation. For example, if an issuer
conducted a Regulation A+ offering and engaged in general solicitation,
the issuer likely would not be able to immediately commence a Rule
506(b) offering shortly following completion of the Regulation A+ offering
unless the issuer could establish that the general solicitation activities had
no impact on the offers and sales made in the Rule 506(b) offering.
B.

Ways to Avoid Engaging in General Solicitation
1.

Prior to the internet age, there existed some obvious ways to
avoid general solicitation. Issuers could easily choose not to
engage in any type of advertising via radio, television, mass
mailings, billboards, etc. If approached by reporters for an
interview, the officers of the issuer could be instructed not to
discuss the proposed or pending private offering to minimize the
chances that the published news article might constitute general
solicitation.

2.

With the advent of the internet and social media, there now exists
a greater risk of inadvertently engaging in general solicitation. The
use of a website to offer and sell securities that can be accessed
by one and all without restriction would clearly constitute general
solicitation. While direct offers to sell securities would be easily
determined, information posted on a website, or communicated
through Facebook, Twitter, Instagram or other similar means of
communications may indirectly constitute an offer to sell.
Information about a business and its products should be
permissible, but the context and timing must also be considered. If
an issuer suddenly begins to post substantially more information
about itself online and via social media in close proximity to when
it commences a private offering, such information could be priming
the market for the securities and be deemed to rise to the level of
general solicitation.

3.

Less obvious, avoiding general solicitation also required that the
issuer have a pre-existing substantive relationship with each
offeree. Determining whether such a relationship exists can be
largely subjective. Generally, the SEC's guidance in this area
consisted of defining "pre-existing" to mean the relationship was
formed by the issuer prior to the commencement of the offering;
and "substantive" to mean the issuer has sufficient information to
evaluate the offeree's sophistication and financial condition.

4.

Issuers also can rely on pre-existing substantive relationships
formed by others. For many years, issuers have been able to
make offers to potential investors who are introduced to them by
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registered brokers who have established a substantive
relationship with those offerees. The SEC has recently expanded
the universe of third parties who can introduce offerees to issuers
without running afoul of the general solicitation prohibitions.
Subject to various conditions, investment advisers, online investor
platforms, angel investor networks, and private funds now may put
issuers in contact with potential investors without violating the
prohibitions on general solicitation.
5.

C.

Regardless of whether communications about the offering
constitute general solicitation or not, issuers must take care to
ensure that their statements are accurate, not false or misleading,
and that material information is not omitted. If relying on an
exemption that allows general solicitation, the materials used in
such solicitation may need to be filed in advance with the SEC
and the applicable state regulators and subject to review and
comment prior to first use.

Pitch Meetings and Demo Days
It's increasingly common for startup businesses and other growing
companies to participate in events that allow them to present their
business to third parties. Some events are geared towards actively
seeking investors, typically regarded as "pitch meetings," or may be more
generally designed to create awareness and develop third party interest
in a company, without explicitly seeking capital investments, often
referred to as a "demo day." In many instances, determining whether a
company is making an offer to sell securities at such events may be
subjective. If the event has been organized by a credible organization and
has limited attendance to accredited investors known to the organization
and who are specifically invited to the event, then an issuer may be safe
in discussing its specific financing plans. However, many such events are
open to a much broader audience who have not been "pre-screened" by
the organizer. In such circumstances, the issuer should limit its
presentation to facts about the business that do not rise to the level of an
offer. If there is no offer, then there cannot be any general solicitation.

VII.

BROKER-DEALER CONSIDERATIONS
A.

Broker-Dealer Registration Requirements
Section 15(a)(1) of the 1934 Act generally makes it unlawful for any
broker or dealer to make or induce the purchase or sale of a security
unless the broker or dealer is registered with the SEC. State securities
laws generally also require registration as a broker dealer. See, e.g., KRS
292.330.

B.

Broker-Dealer Registration Exemptions
Even if the issuer's offer and sale of securities is exempt from registration,
e.g. pursuant to Regulation D, a person who sells the securities must
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register as a broker-dealer unless an exemption from broker-dealer
registration is available. The issuer of the securities is typically excluded
from the definition of broker-dealer, therefore eliminating the need for
issuer registration. See, KRS 292.310(2). The directors, officers, and
employees of an issuer also may be exempt from broker-dealer
registration, as long as they are not compensated directly or indirectly
based on sales of the offered securities. See, KRS 292.330(4)(c)(2).
C.

Effects of Failure to Comply
In Kentucky, any person who willfully violates any provision of the
Kentucky securities laws may be guilty of a Class D felony. KRS
292.991(1). Violators also are subject to civil liabilities, including the
potential rescission of the securities sold in violation. KRS 292.480.
Accordingly, the actions of an unregistered broker-dealer may result in
adverse consequences to the issuer, not just the unregistered brokerdealer.

VIII.

IX.

KEY TAKEAWAYS
A.

Private offerings must be conducted in transactions that are exempt from
registration under both federal and state securities laws.

B.

The anti-fraud rules always apply even if the offering is exempt from
registration.

C.

Advise the issuer about limitations on general solicitation and the
importance of having a plan for what types of communications may be
utilized in the offering.

D.

Avoid the "anything goes" mentality of the internet and social media.

E.

Don't pay anyone to bring investors to the table unless that person can
establish that he or she has obtained all necessary broker-dealer
registrations or is exempt from registration.

HYPOTHETICAL ADVICE FOR JACK AND COUNSEL
Applying the principles described above, Jack can take advantage of the
increased offering limit in Rule 504 of Regulation D as the basis for his company
to be exempt from registration under the federal securities laws. This is fortunate
for Jack as the number of expected offerees and the likelihood that many of them
would not satisfy the accredited investor standards most likely would have
rendered the 4(a)(2) and Rule 506 exemptions unavailable. From a state
securities law perspective, it may be difficult to find an exemption that allows for
sales to non-accredited investors. In Kentucky, the limited offering exemption
under KRS 292.410(1)(i)(3)(c) does not appear to be available because the
amount to be raised would exceed $1 million even if the number of nonaccredited investors can be limited to 35 or fewer persons. If no exemption can
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be found, Jack may need to restructure the offering as a Rule 506 offering or
could explore the possibility of utilizing Regulation A+ Tier 1.
Jack needs to proceed with caution in hosting the proposed beer tasting at his
garage next week. Until the specific exemptions from registration can be
determined, neither Jack nor his family and friends should be talking about the
potential to invest in Jack's new craft beer brewery. Jack should not be using
social media to broadcast his plans to start his company and seek investment
because doing so could constitute general solicitation which may be prohibited
by registration exemptions that he may otherwise be able to utilize in his private
offering. Jack could delay his beer tasting event but, if that is not practical, then
Jack should focus the event on the quality of his brews and determine if
attendees express interest and enthusiasm for the proposition that Jack might
open a craft brewery. Jack and others should not mention the potential
investment opportunity.
As to Debbie's proposed involvement in the offering, she would be acting as an
unregistered broker-dealer. This would place her and Jack's company at risk of
acting illegally and providing investors with a basis to rescind their purchases
later. Assuming that Debbie would not meet all the requirements to be able to
register as a broker-dealer, Jack's company would not be able to compensate
her with a percentage of the amounts she raised. It might be possible to pay
Debbie a fixed fee for serving as a consultant to the company, which fee would
be payable regardless of how much or how little she ultimately raised. Another
possibility might be for Jack to hire Debbie as an executive officer of the
company and consider her fundraising duties in setting her compensation. But
again, her compensation could not be contingent upon the amount of dollars she
might raise. In addition, Debbie would have to be a bona fide employee of the
company and have responsibilities beyond fund raising.
As counsel to Jack and/or Jack's business, you may provide the legal services
necessary for the company to properly conduct the offering. This includes
providing advice on how to structure the offering to comply with all applicable
securities laws, preparing the disclosure document if one is used (highly
recommended in most instances), conducting appropriate due diligence about
the company and its founders, officers and directors, and drafting all related
documents such as a subscription agreement and the entity's charter documents
if not already in place. Counsel should avoid activities that might be construed as
being direct sales efforts so to minimize the risk of liability by virtue of being
deemed an aider and abettor. While a lawyer may answer questions from
investors, a better practice is to limit conversations to counsel, accountants, or
other professional advisors representing potential investors. See, Frederick P.
Clayton, Jr. et al. v. Heartland Resources, Inc., et al., 754 F. Supp. 2d 884 (W.D.
KY 2010).
See Appendix A for a Glossary of Terms Commonly Used in Capital Raising.
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APPENDIX A
COMMONLY USED CAPITAL RAISING TERMINOLOGY

1933 Act — Securities Act of 1933, which regulates the offer and sale of securities for
federal law purposes. Designed to protect investors from fraud.
Accredited Investor — In general, most Institutional Investors and individual investors
having (i) net worth over $1 million, excluding primary residence, or (ii) annual income of
over $200,000 (individually) or $300,000 (with spouse) in each of the last two years and
will have the same in the current year.
Angel Investors – Investors who provide seed or start-up finance to very early stage
companies in return for equity. Angels usually are individuals with relevant industry
knowledge and contacts that will be shared with entrepreneurs. Investments by Angels
seldom reach $1 million and frequently are much less.
Blue Sky Laws — State laws, rules, and regulations which regulate the offer and sale of
securities in a particular state. Designed to protect investors from fraud.
Broker/Dealer — Any person engaged in the business of buying and selling securities
for the account of others, typically compensated based on the amount of securities sold.
Includes placement agents.
Crowdfunding — Raising money in small amounts from a large number of investors,
usually individuals. There are different forms of crowdfunding, ranging from soliciting
donations in exchange for goods or services (not securities) to equity crowdfunding that
does involve the offer and sale of debt or equity securities.
Debt Securities – Some type of loan or indebtedness for borrowed money. Could be in
the form of a loan, promissory note, bond, or similar instrument, and offered to
individuals and/or Institutional Investors. In return for buying the security (i.e. lending the
money), the Issuer promises to repay principal plus interest on the debt at specified
intervals.
Early-stage – At this stage of development, the company has only recently been
established, or is still in the process of being established – it needs capital to develop
and commence operations. Investment in early-stage finance is particularly risky, so
investors will seek high returns on their investment if the venture is successful.
Equity securities – Some type of ownership interest in the Issuer. It could be common
stock, preferred stock, LLC membership interests, warrants, options, convertible debt, or
similar construct. Investors become owners of the company and share in the risks and
rewards of the Issuer's business. Investors typically seek preferred returns that are
senior to payouts to the founders.
Exit – An exit is the means by which an investor is able to realize the economic benefits
of its investment in an Issuer. Exits can be a sale of the company (in whole or in part), a
company buy-back, a private stock sale, an initial public offering, a merger, or similar
transaction. Investors will evaluate the potential for an exit event prior to making an
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investment. Institutional Investors frequently negotiate terms that allow them to force an
exit.
Finder—A person who introduces a company to potential investors, but who is not
engaged in structuring or negotiating the deal terms and is not paid a commission or
similar fee relating to the amount of capital raised. Compensation paid to Finders
frequently raises issues as to whether the Finder needed to be registered as a
Broker/Dealer.
Follow-on funding – Companies often require several rounds of funding. If an investor
has invested in a particular company in the past, and then provides additional funding at
a later stage, this is known as 'follow-on funding'.
Growth Business — A company with the potential for rapid growth and that is scalable,
which creates an opportunity for strong return on investment thereby making the
business attractive to Institutional Investors, particularly venture capital or private equity
funds.
Hedge Fund — An investment fund managed by investment professionals who
generally employ unconventional, higher risk investment strategies and use leverage
(i.e. borrows money to invest alongside equity capital raised by the fund). Hedge Fund
investors are typically Institutional Investors or very high net worth individuals able to
make significant minimum capital contributions in excess of $100,000.
Incubator – An entity designed to nurture business ideas or new technologies of
emerging companies to the point that the company becomes attractive to outside
investment, particularly Angel Investors or venture capitalists. An incubator typically
provides physical space and some or all of the services – legal, managerial, technical –
needed for a business idea to be developed. Institutional Investors sometimes use
incubators as a way of generating early stage investment opportunities.
Initial public offering (IPO) – An IPO is the official term for 'going public'. It occurs
when a privately held company (i.e. any company that has never registered securities
with the SEC) registers with the SEC shares for sale to the public a portion of its equity
or debt securities. Generally, IPOs only become a realistic possibility for companies that
have substantial revenues and significant growth opportunities. The amount of capital
raised in an IPO has no minimum, but even a $100 million IPO is small by today's
standards. Any IPO under $1 billion is considered an emerging growth company by SEC
standards.
Institutional Investor — An entity engaged in the business of making investments in
other companies. Institutional investors include: banks, insurance companies, pension
funds, mutual funds, family offices, venture capital funds, private equity funds, and other
collective investment vehicles.
Investment Banker — A financial intermediary engaged in the business of selling
securities for third parties and provides financial and strategic advice. As a practical
matter, it's virtually impossible to conduct a successful IPO without engaging an
Investment Banker. Most Investment Bankers are not interested in representing issuers
in private offerings.
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Issuer — An entity that has sold or is in the process of offering and selling its own
securities to investors.
Later-stage – At this stage of development, the company is at least breaking even or
operating profitably, and has demonstrated growth potential. Investments at this stage
frequently are designed to facilitate an Exit or other strategic objectives, such as
acquisitions.
Lifestyle "Mom and Pop" Business — A business whose primary objective is to
provide income and life style satisfaction to its owners but generally does not produce
financial returns sufficient to attract investments from Institutional Investors.
Mezzanine financing – This is the term associated with the middle layer of financing,
that sits between equity and secured debt. Because the risk with mezzanine financing is
higher than with senior secured debt, the interest charged by the provider will be higher
than that charged by traditional lenders. Warrants or other equity forms are sometimes
included to entice mezzanine investors to invest.
Portfolio Company – A company that is backed by a venture capital or private equity
fund, or other Institutional Investor. The entire collection of investments by such an
investor is its Portfolio.
Post-Money Value — The value of an Issuer's equity immediately following the
completion of an equity offering and the proceeds raised.
Pre-Money Value — The value of an Issuer's equity immediately prior to commencing
an equity offering and which directly or indirectly establishes the price of the securities
offered. E.g. an Issuer seeking to raise $1 million representing 25 percent ownership in
the Issuer would have a Pre-Money Value of $3 million.
Private Equity Fund — An investment vehicle formed by investment professionals to
invest in securities not having a public market. Typically, private equity funds invest in
later stage companies where the existing owners are seeking an Exit, or in companies
that fit with its existing Portfolio Companies. Investments by Private Equity Funds tend to
be in the tens of millions or more.
Private placement – When securities are sold without being registered with the SEC
and available only to a limited number of investors, this is referred to as a private
placement. .
Rounds — Investments in a company separated by time, valuation, and rights and
preferences unique to the investors in that particular round. Types of rounds include: "A"
Round; Up Round, and Down Round.
Seed capital – The provision of very early stage finance to a company with a business
venture or idea that has barely begun to be tested. These investments typically precede
venture capital.
Strategic Investor — An investor who provides strategic and operational value, in
addition to capital.
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Venture Capital Fund – An investment vehicle formed by investment professionals to
invest in early-stage companies with growth potential. Investments by Venture Capital
Funds tend to be between $1 million and $5 million.
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MUST THE COURT APPROVE SPECIAL NEEDS AND
ASSET PROTECTION PLANNING FOR YOUR DISABLED CLIENT?
Melissa J. Crump, Amy E. Dougherty, and Mary Ellis Patton

I.

INTRODUCTION
Recent legislation at the federal level, including the ABLE Act1 and the Special
Needs Trust Fairness Act2, and at the state level, including Kentucky's Special
Needs Trust Law (KRS 387.855, et. seq.) and the Stable Act, has made it easier
for disabled individuals to perform special needs and asset planning in order to
obtain or retain government disability benefits. Despite these advances in
legislation, court approval may or may not still be necessary depending on the
exact nature and extent of your client's disability. This article will highlight special
needs and asset protection planning strategies available to disabled individuals
which do not require court approval. It will also detail how to get the court's
approval for these planning strategies when it is necessary.

II.

ABLE ACT
Until recently, disabled individuals lacked the ability to save significantly for their
future on their own. After ten years of lobbying by parents of disabled children,
these individuals now have the ability to save for their future without disqualifying
themselves from means-tested government benefits.
At the local level, Kentucky has set up its ABLE account program!3 This is very
exciting news because not all states have enacted the program. Kentucky calls
its accounts "Stable accounts" and is piggy-backed off the Ohio plan utilizing the
structure set up by that state. Reference herein to "ABLE accounts" specifically
includes Kentucky's Stable accounts.
A.

Background
H.R. 647 established the "Stephen Beck, Jr., Achieving a Better Life
Experience Act of 2014." The stated purpose of the act is two-fold. First,
Congress wished to "encourage and assist individuals and families in
saving private funds for the purpose of supporting individuals with
disabilities to maintain health, independence, and quality of life."4
Secondly, the goal is to supplement and not supplant governmental
means-tested benefits for which the individual may be eligible. President
Obama signed the bill creating the law on December 23, 2014. Nearly a

1

26 U.S.C. §529A; Pub.L 113-295, December 19, 2014, 128 Stat. 4056 known as the "Stephen
Beck, Jr., Achieving a Better Life Experience Act of 2014."
2

See H.R. 670 and S. 349, 114 Congress (2015-2016) amending 42 U.S.C. §1396p(d)(4)(A).

3

Kentucky Treasurer, Allison Ball, has a resource website: https://www.stablekentucky.com/eligibility/

4

H.R. 647 is available online: https://www.congress.gov/113/bills/hr647/BILLS-113hr647eh.pdf
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year later in December, 2015, the Social Security Administration released
a new section of its Program Operations Manual Systems (POMS)
addressing ABLE accounts. See SSA POMS SI 01130.740.
ABLE accounts were established as part of the Internal Revenue Code.
The Act is in fact a tax law and as such, the Internal Revenue Code and
Treasury Department Regulations provide the majority of the guidance
regarding the accounts.5 This is unusual in that most disability benefits
are under the guidance of Social Security or Medicaid.
The ABLE account owner and account beneficiary are the same
individual. Any reference to the account owner or the beneficiary is to the
disabled individual. The federal statute does not prevent an individual
from having an account based in a state where the individual does not
reside. However, many states provide that account holders must be a
state resident of a particular state.
B.

Limitations
ABLE accounts allow disabled individuals to retain funds, which grow taxfree, without becoming disqualified for means-tested government
benefits, such as Supplemental Security Income (SSI) or Medicaid. Cash
amounts up to the annual gift tax exclusion (currently $14,000) may be
placed in the account annually. This amount can be the individual's funds
or a gift from another person.6 Excess amounts contributed must be
returned to the person or persons who contributed them.
After $100,000 accumulates in the account, the individual's SSI will be
suspended. However, he or she should still remain Medicaid eligible.
SSI payments will resume after the account falls below $100,000. If the
account beneficiary dies, the funds are subject to Medicaid Estate
Recovery with the balance passing to the beneficiary's estate.7 (If the
account holder has a disabled sibling who is eligible for an ABLE account,
the funds can be transferred seconds before the death of the account
holder to that sibling. This avoids Medicaid recovery on the funds for the
original account holder.)
Lastly, at the present time the account can accumulate up to a lifetime
amount of equal to the applicable state's 529 college savings plan
contribution limit.8 When the account reaches that threshold, no further
deposits will be permitted. However, the account can still collect interest.

5

Internal Revenue Bulletin: 2015-49, December 7, 2015, Notice 2015–81.

6

Contributions from individuals other than the account holder are completed gifts and not taxdeductible. See 26 U.S.C. §529A(c)(2)(A).
7

See 26 U.S.C. §529A(c)(1)(C) for ABLE Act roll over provisions.

8

Kentucky's current limit for 529 plans is $350,000. However, the Kentucky Treasurer's Stable
Account
website
states
that
accounts
can
hold
up
to
$445,000.
See
https://www.stablekentucky.com/investments/
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Once the account owner spends the funds down under the contribution
limit, deposits will be allowed once again.
C.

Eligibility
To be eligible, the individual must have become disabled before reaching
the age of twenty-six (26) and have been living with his/her disability for at
least one year and expect the disability to last for at least a year. Further,
the individual must fall under one of the following criteria: (1) Be entitled
to Supplemental Security Income (SSI) as a result of disability; (2) be
entitled to Social Security Disability Insurance (SSDI) as a result of
disability; (3) have a Compassionate Alliance Condition as listed by the
Social Security Administration9; or (4) Self-Certify disability and diagnosis.
Self-certification requires the individual to sign a statement during their
account enrollment. The individual certifies that he or she has a written
and signed diagnosis from a licensed physician; and the individual is
either (1) blind as defined by the Social Security Act; or (2) has a
medically determinable physical or mental impairment that results in
"marked and severe functional limitations."10 To make things a little
easier, there is an eligibility quiz available on the STABLE website:
https://www.stablekentucky.com/eligibility/.

D.

Qualified Expenses
While ABLE account funds cannot be spent on just anything, funds can
be spent on any "qualified expense."11 An expenditure qualifies as a
qualified expense if it meets all three of the following conditions: (1) You
incurred the expense at a time when you were an eligible individual; (2)
The expense relates to your disability; and (3) The expense helps you to
maintain or improve your health, independence, or quality of life. As
codified in 26 U.S.C.A. §529A, expenses for education, housing,
transportation, employment, training and support, assistive technology,
personal support services, health, prevention and wellness, legal fees,
and other expenses can be covered. The list is wide-ranging and
provides much flexibility for the account owner.
1.

Education expenses may include school tuition (pre-school
through post-graduate education), books, and school supplies.

9

The Compassionate Alliance Conditions include a voluminous list, but include Acute Leukemia,
Liver Cancer, certain types of Breast, Brain and Bladder Cancer, Hepatoblastoma, Lowe
Syndrome, Infantile Free Sialic Acid Storage Disease, Tay Sachs Disease; Full list available:
https://www.ssa.gov/compassionateallowances/conditions.htm
10

These conditions are listed online. For adults: https://www.ssa.gov/disability/professionals/
bluebook/AdultListings.htm. For children: https://www.ssa.gov/disability/professionals/bluebook/
ChildhoodListings.htm
11

26 U.S.C. §529A(e)(5).
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2.

Housing expenses include those for a primary residence. This
could include the purchase of a home or mortgage payments in
addition to rent. Payment of property taxes and utility bills would
also be included. However, use of ABLE funds to pay for housing
can affect SSI payments. This penalty can be avoided by
spending the funds within the same calendar month as they are
withdrawn.

3.

Transportation expenses may include the purchase of an
automobile, the modification of an automobile, and mass transit
expenses (bus, train, or subway passes).

4.

Employment Training and Support includes job-related training
and expenses related to obtaining employment. Moving expenses
could also be included when the designated beneficiary relocates
for employment-purposes.

5.

Assistive Technology expenses include smart devices such as
phones, tablets, and computers.

6.

Health, Prevention, and Wellness expenses for health insurance
premiums, medical services (including mental health, vision, and
dental), therapy and medical equipment are included as qualified
expenses. Additionally, ABLE funds may pay for rehabilitative
services, communication devices and services, adaptive
equipment, and long-term services.

7.

Other expenses including financial management and
administrative services, legal fees, oversight and monitoring
expenses, funeral and burial expenses may be paid from the
ABLE account.

The account holder is not required to report how the funds are used.
However, the IRS can require the account holder to verify their expenses.
Therefore, the account holder should keep records of how the funds are
spent.
Account holders who expend funds inappropriately on non-qualified
expenses will be subject to penalties. The funds wrongly expended will
be subject to regular income tax plus a 10 percent penalty.12 Additionally,
those funds will be counted when determining eligibility for means-tested
benefits (including SSI and Medicaid).
E.

Opening An Account
An eligible individual can open an account for him or herself. Additionally,
a parent, legal guardian, or the holder of a power of attorney can also
open, setup, and manage a STABLE account for the beneficiary.
However, if a Power of Attorney is used, it must grant specific authority

12

26 U.S.C. §529A(c)(3)(A).
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over the principal's STABLE account administration. (There is a limited
POA13 available for these accounts, but this author advises that a
provision be added to your regularly used POA form.)
Accounts can be set up entirely online in Kentucky at
www.stableaccount.com. The user can set up an online account and then
is walked through a series of questions regarding his or her disability.
Then, the individual has an opportunity to make a deposit ($50.00
minimum) and choose from different investment options.
Different states offer different investment options. Kentucky's plan offers
five different investment options from Vanguard with a range of risk.
Account owners are able to allocate a percentage of their funds to each
investment option. ABLE account owners are able to change the
investment strategy up to twice a year. This change is referred to as
"rebalancing."
F.

Tax Issues and Considerations
ABLE account funds grow tax-free as long as the funds are spent on
Qualified Disability Expenses.14 Distributions for qualified disability
expenses are not considered as gross income to the account beneficiary.
Funds that are used improperly are subject to income tax and a 10
percent penalty.15
Contributions to an ABLE account are not tax deductible. Contributions
made by friends and family are completed gifts.16

G.

Pending Legislation
At the time of this writing, several proposals are before Congress. First, a
proposal would allow working individuals to save an additional amount
equal to the federal poverty level (currently $11,700) from their earned
income. Next a proposed change would allow current 529 college
savings plans to be rolled over into an ABLE account. Lastly, a proposal
exists to increase the twenty-six-year age of disability onset to forty-six
years-of-age.

H.

A Brief Overview of Differences between ABLE accounts and Special
Needs Trusts
ABLE accounts will not replace the role of SNTs. Third Party SNTs, in
particular, remain a very valuable resource. Additionally, first party SNTs

13

See Appendix.

14

26 C.F.R. 1.529A-3(a).

15

26 U.S.C. §529A(c)(3)(A)-(B).

16

26 U.S.C. §529A(c)(2)(A).
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will continue to be a necessary tool because they can hold larger
amounts than the ABLE account.
An ABLE account holder can only have one ABLE account. There are no
exceptions. An account holder can be the beneficiary of any number of
SNTs.
The total yearly deposit in an ABLE account is limited to $14,000, while
there is no limit to the amount of funds that can be placed in any type of
SNT. ABLE accounts are also limited to a total accumulation amount.
SNTs do not face such limitations.
The funds for an ABLE account can come from any source. The account,
itself, can be created by the disabled individual, the parent, legal
guardian, or the agent under a properly drafted POA. A first party special
needs trust (FPSNT) can be created by the disabled individual if mentallycompetent17, parent, grandparent, court,18 or legal guardian. A Third
Party Special Needs Trust (TPSNT) can be created by anyone other than
the disabled individual.
Upon the death of the ABLE account holder, the account funds will be
subject to Medicaid Recovery for the amount spent by Medicaid since the
creation of the ABLE account. Any remaining funds will be distributed to
the named beneficiaries (or to the beneficiary's estate, if no beneficiary is
named). However, before Medicaid Recovery, funeral expenses can be
paid from the ABLE account after the death of the account holder.
Upon the death of the beneficiary to the FPSNT, Medicaid will be entitled
to full recovery of funds expended on the individual. Any remaining funds
will be distributed to the named beneficiaries (or to the beneficiary's
estate, if no beneficiary is named). Upon the death of the beneficiary to a
TPSNT, no Medicaid recovery will take place. The funds will pass to the
named beneficiaries.
Note that pooled trusts may have additional restrictions.
For a more thorough discussion, this author highly recommends "Special
Needs Planning Tools: A Comparison of 529 ABLE accounts, Pooled
Special Needs Trusts, and Special Needs Trusts" by Joanne Marcus,
MSW, and Theresa M. Varnet, MSW, JD, published in the
July/August/September 2016 edition of NAELA News.
I.

Utilizing ABLE Accounts in Planning
ABLE accounts are a wonderful resource for disabled individuals.
However, these accounts do not replace Supplemental Needs Trusts.
They can be well-used in conjunction with other planning tools.

17

See the section in this article addressing the Special Needs Fairness Act.

18

See the section in this article addressing Petitioning Courts to Allow Planning.
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Without the use of a special needs trust (SNT), the ABLE account can be
used to hold a portion of the ABLE beneficiary's income, hold payments
from structured settlements, hold unexpected funds (inheritance or
awards), and gifts and funds from others.
ABLE account payments can be used to avoid a one-third reduction in a
SSI check due to in-kind support. Additionally, accounts can be rolled
over to other disabled family members. At this time, traditional 529 plans
cannot be rolled into ABLE accounts.
1.

Example 1: Wendy.
Disabled due to a car wreck at age sixteen, Wendy is now twenty
years of age. She has continued to live with her parents and is
unlikely to seek other shelter. She receives SSI, but her check is
reduced by one-third because she does not pay rent.
Her parents pay a mortgage and utilities of $2000/month. Wendy,
her two parents, and an eighteen year old sibling are the only
residents of the home. Wendy's share of the expenses is $500.
Wendy can establish an ABLE account and her parents (or others)
can deposit funds up to $14,000/year. Wendy can use the funds
in this account to pay rent to her parents. Even if the source of
the ABLE account fund is from her parents, Wendy's SSI check
will go up to the full amount as long as she continues to pay rent.

2.

Example 2: Peter.
Peter is a forty year old individual with Downs Syndrome. He
works as a bagger at the local grocery a few hours a week and
has a modest income. He lives with his brothers, Michael and
John. Michael owns the home and John pays rent to Michael. The
monthly household expenses are $2,500.
Peter is also the beneficiary of a third-party special needs trust
established by his parents. Peter has not been paying rent to
Michael.
Without an ABLE account, Peter can only save $2,000 of his
income at a time. He must spend the excess amount each month.
Additionally, because he does not pay rent, his SSI is reduced by
one third.
Peter can establish an ABLE account. He can deposit excess
income into the account. Additionally, the Trustee of the TPSNT
can contribute to the ABLE account from the trust assets, if
permitted by the trust terms. Peter can use these funds along with
his SSI to pay Michael rent of $833.33 (one-third of the household
expenses). Peter's SSI check will be raised to the full amount of
$725.
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3.

Example 3: Lily.
Lily is a disabled adult living in the community. She was disabled
before age twenty-six. She works several hours a week at a local
day-care and receives SSI. She lives in Section 8 housing and is
barely able to make financial ends meet each month. She has
been unable to buy new glasses and cannot afford reliable
transportation.
She receives an inheritance of $50,000 from her great aunt. She
comes to you for help. Lily can create an ABLE account for up to
$14,000 of the inheritance. These funds can be used, at her
discretion for qualified disability expenses. She could purchase
new glasses and choose a mode of transportation. A first party
SNT or a pooled trust should be used to hold the remainder of the
funds. The Trustee will oversee these funds and use them to
supplement her lifestyle. The Trustee could buy Lily a car. Lily
could use her ABLE funds to pay for gas, insurance, and parking.
Lily will remain eligible for her benefits; her SSI and Section 8
housing will not be compromised.

III.

SPECIAL NEEDS TRUST FAIRNESS ACT
A.

Background
More than twenty years ago as part of the Omnibus Budget Reconciliation
Act, Congress authorized the use of special needs trusts. This provision
allowed individuals who were disabled and still under age sixty-five to
have a first party special needs trust established. The trust could be
established to hold assets for the disabled individual. The assets owned
by the special needs trust would not be considered as countable
resources when the disabled individual applied for public benefits. The
assets owned by the trust could be used for supplemental purposes, to
pay for care, and items needed by the disabled individual which were
beyond the scope of the benefits provided by the government.
Without a special needs trust in place for a disabled individual, that
person could lose public benefits. A special needs trust allows a disabled
individual to receive public benefits the individual requires for continued
quality of life, while maintaining assets which would provide for "extras"
that are not covered by public benefits.
Example: An individual is in a disabling accident caused by another. The
person does not have the assets and resources needed to get proper
treatment and care, so the disabled individual must apply for public
assistance. During this application process the now disabled individual is
suing the party who caused the disability. The individual receives public
assistance and then subsequently receives a settlement from the lawsuit.
With a properly drafted special needs trust, the public benefits are
retained and the settlement proceeds are funded into the trust to provide
care not provided by public benefits. Without the special needs trust, the
4-8

disabled person would be removed from public assistance until the
settlement proceeds were exhausted, and would then have to go through
the process to obtain public benefits a second time.
When Congress enacted the law allowing for the establishment of first
party special needs trusts, they included a caveat. The trust had to be
established by a parent, grandparent, a guardian, or a court. This
specifically disallowed the disabled individual from establishing a trust on
their own behalf. Although many disabled individuals are competent and
could, in fact, create their own trust, the law did not allow for this to occur.
Because of this, if the disabled individual did not have a living parent,
grandparent or a guardian, this individual would have to spend time and
money petitioning the court to get the trust established. This caveat
became a cumbersome burden for many disabled individuals who were
mentally competent to sign a first party special needs trust, but, by law,
could not. Although, typically, courts will allow the establishment of a
special needs trust for a disabled individual, it could take a significant
amount of time and a substantial amount of money to get court approval
to establish the first party special needs trust.
B.

Special Needs Trust
A special needs trust, sometimes called a supplemental needs trust, or
"SNT," is a legal document drafted by a legal professional, designed to
provide asset protection for a person who has a disability. Often this trust
is a self-contained document; however, sometimes a Last Will and
Testament or another trust agreement, such as a revocable living trust,
will set out provisions for a special needs trust.
Most special needs trusts are designed to provide secondary benefits for
the beneficiary. Frequently trust assets and resources provide benefits to
the disabled person after any government benefits have been used and
the disabled individual still has a need. Many times, the assets inside the
trust can make a vast difference in the disabled individual's quality of life.
As previously stated, the assets inside a special needs trust will not be
counted as available resources for the disabled individual when they are
applying for needs-based and means-tested benefits. Simply put, any
assets and resources inside the special needs trust will not be counted
against the individual applying for public benefits. Although the benefits
will be used for the benefit of the disabled individual, they will not be
considered by the public services office when applying for benefits.

C.

Determining the Type of Trust
When an elder law attorney is looking at the facts to determine what type
of trust to establish, they will consider:
1.

Where the assets and resources will be coming from;
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D.

2.

Whether the assets are sufficient to cover all the needs the
disabled individual will require during that person's entire life;

3.

The disabled individual's age, because if a person is over age
sixty-five, a first-party trust is not an option;

4.

If a first party trust is what is required, and the individual is over
age sixty-five, the individual will need to explore the use of a
pooled trust; and

5.

A most basic explanation of a pooled trust is the "pooling" together
of resources of several disabled individuals. The combined
resources of these individuals are then used for the disabled
individuals who contributed assets and resources to the trust.19

First-Party Special Needs Trust (also known as a d-4-A or payback trust)
Federal guidelines for a first party special needs trust, also known as a d4-A or payback trust, can be found at 42 U.S.C. Section §1396p(d)(4)(A).
If a disabled individual is under the age of sixty-five and owns assets, that
person can transfer ownership of those assets to a properly drafted first
party special needs trust and then apply for means-tested government
benefits without being penalized for the transfer.
Prior to the
implementation of the "Special Needs Trust Fairness Act," one of the first
requirements for a properly drafted first party special needs trust was to
have the trust agreement establishing the trust signed by a parent,
grandparent, legal guardian, or court. Now the person with the disability
can create and fund such trusts themselves.
There are additional requirements that must be met if one is to create a
valid first party special needs trust. These trusts must state the disabled
individual is the only person allowed to benefit from the trust during the
lifetime of the disabled individual. This is known as the "sole benefit"
requirement. Also, the trust must contain a Medicaid payback provision.
A payback provision means that upon the death of the identified
beneficiary – the disabled individual – Medicaid will be reimbursed for the
amount of assistance provided to the beneficiary during the beneficiary's
lifetime. Essentially, Medicaid must be named the first beneficiary of the
trust upon the death of the disabled individual. If the trust has remaining
assets after Medicaid reimbursement, the trust should identify secondary
beneficiaries. Often, the goal is for the trust assets to have been depleted
by the time the disabled individual passes away.20

19

For more information on Pooled Trusts see 42 U.S.C. §1396p(d)(4)(C) and Social Security Act
§1917(d)(4)(C).
20

A note to drafters of special needs trusts, income cannot be placed inside this trust, only assets
and resources.
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E.

Third Party Special Needs Trust
Unlike a first party trust, a third party trust is created by and funded with
assets owned by someone other than the disabled individual. The person
signing the trust agreement does not have to be the same person
transferring assets to the trust, but often is the same person. The most
common example is a parent establishing and funding a third party
special needs trust for a disabled child. Funding for this trust can come in
many forms, such as an inheritance, a gift, life insurance proceeds or
investments, just to name a few. Asset amounts inside the trust have no
limit. The trust can name other individuals as beneficiaries of the trust, in
addition to the disabled individual. The third party special needs trust just
has to clearly state that any assets used for the benefit of the disabled
individual must supplement government benefits and not supplant
government benefits.
While it seems like a fairly clear-cut rule, funding a special needs trust by
a third party can get tricky. One of the biggest funding mistakes occurs
when someone names the disabled individual as a beneficiary of his Last
Will & Testament. If the Last Will & Testament does not state that the
inheritance is left to the disabled individual in a special needs trust, the
inheritance ceases to be third-party money and becomes first-party
money. Those assets cannot then be transferred into a third party special
needs trust; the disabled individual would have to transfer the assets to a
first party special needs trust in order to maintain eligibility for government
benefits.
A third party special needs trust is often more desirable than a first party
special needs trust. The main reason is because third party trusts do not
have to contain a Medicaid payback provision. The trust agreement can
direct the trustee to distribute any assets remaining in the trust upon the
death of the disabled individual to anyone. The rational reason for this is
the funds inside the trust were never owned by the disabled individual.
The funds inside the trust were given for the benefit of the disabled party
to use during that person's lifetime. Because the disabled individual never
owned the assets and resources inside the trust, the grantor (individual
who created the trust for the disabled person) can identify the death
beneficiary. Another benefit of establishing a third party special needs
trust is that, unlike a first party special needs trust, the individual does not
have an age limit.


Note, however, the beneficiary of a third party special needs trust
may not own any of the assets and resources in this trust and will
not have any direct access to the property contained in the trust.
The trustee uses trust assets to purchase goods and services on
behalf of the disabled beneficiary of a third party special needs
trust.



The disabled beneficiary may not receive direct cash payments
from the trust, and he cannot demand distributions from the trust.
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F.

How "Special Needs Trust Fairness Act" Resolves One Major Issue
This "Special Needs Trust Fairness Act" changed the law on who can
establish a first party special needs trust. With this Act, disabled
individuals, who are mentally competent, can now establish first party
special needs trusts. Although this language did not take up much space
in the overall Act, the importance and value of this new language is vast.
There are many competent disabled individuals who can now establish
their own trust without relying on a parent, grandparent, guardian, or the
court. A parent, grandparent, guardian or court may still establish a first
party trust, but now the disabled individual can also do so.

G.

How Special Needs Trust Fairness Act Has Changed Planning
Prior to the passage of the Special Needs Trust Fairness Act, elder law
attorneys would either have to use a parent, grandparent, or guardian (if
in place) to petition the court for a guardianship or to petition the court for
an order allowing for the creation of a first party special needs trust. Now
an elder law attorney can more effectively provide services to a disabled
individual, by allowing disabled clients to establish their own trust.
A guardianship is not always the best vehicle for an elder law attorney to
use when planning for a disabled individual's future. Many times, the rules
under which the guardian must work could hinder assistance to the
disabled individual. This new ability for disabled clients to sign a trust on
their own, allows the elder law attorney to more efficiently and effectively
serve the disabled individual. This can also save the capable disabled
clients significant time and money.
In a situation where the disabled individual is expecting a settlement
award, the elder law attorney can properly plan for the settlement to be
placed directly in a first party special needs trust which has been or will
be signed by the disabled individual. While waiting on the settlement, the
elder law attorney can already have other planning measures in place.
There is no longer a need to wait for court approval or for other
individuals to be involved in the planning process.

H.

Creation and Funding of a Special Needs Trust
As discussed above, both first party and third party special needs trusts
may be created as a stand-alone document. These trusts would have a
trustee identified and set forth all the rules necessary for the trust to
function under the law. Such trusts would have beneficiaries designated
and identify a time the trust would end.

IV.

PETITIONING GUARDIANSHIP COURT
At times in furtherance of the best interest of the ward or the ward's family, an
attorney may advise a client to do asset preservation, Medicaid planning, or
create a special needs trust. For a client who is mentally incompetent and has
no robust, effective power of attorney document or is subject to a guardianship,
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the district court must be petitioned. Under these circumstances, a court order is
required prior to retitling assets.
There are practicalities of petitioning the guardianship court to allow for asset
planning.
A.

Asset Preservation Petition
KRS 387.660(5) charges the guardian with the duty to "expend sums from
the financial resources of the ward reasonable and necessary to carry out
the powers and duties assigned to him by the court and, unless a
separate conservator has been appointed, to manage the financial
resources of this ward." Further, a guardian can petition the court for
approval of any expense of the ward's income. KRS 387.790.
Generally, it is in the ward's best interest to preserve as much of his
assets as is possible within the Medicaid rules governing gifting. The
alternative is to expend all these funds on the ward's long term care until
he is impoverished as defined by Medicaid (less than $2,000 and a prepaid burial). Once his assets are depleted, he would have no further
funds to supplement his life style or make himself more comfortable. The
Medicaid policies require a nursing facility recipient to spend all the
income on the nursing home bill and healthcare premiums, except for a
personal needs allowance of $40 per month. This personal allowance is
not sufficient to pay for even essential services such as haircuts, nail
care, and snacks. The ward's family often draws from their own funds to
provide these services. It is unjust to require the ward and his family to
spend funds which, if he were not under the court's jurisdiction, he could
choose to allocate differently.
This petition needs to explain that the guardian's goal is not simply to
impoverish the ward but is, in fact, a thoughtful plan to preserve the
ward's assets while becoming eligible for Medicaid.

B.

SNT
Many special needs trusts are created by testamentary documents and
therefore do not require petitioning a court. The creation of an SNT by
petition to the jurisdictional court is required for first party special needs
trusts where the disabled person is incompetent and has no parent,
grandparent, or power of attorney. (After the recent passage of the
Special Needs Fairness Act, competent disabled individuals can now
create their own first party special needs trust.) For disabled persons
under sixty-five years of age who receive an inheritance or a litigation
award or otherwise have excess resources, the creation of a first party
special needs trust to hold the excess resources will provide substantial
benefit to the disabled person.
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C.

Real Estate Transfer
When it is advisable to transfer the ward's real estate, KRS 389A.010
requires the ward to petition the court for permission. By motion to the
court, the guardian can argue the benefits of preserving the real estate for
use of a spouse and to create a legacy for children. The author has
generally met with success when petitioning to transfer real estate for
these reasons. However, it depends on the judge regarding use of the
ward's property. A judge may think the only legitimate use of the ward's
property is for a direct benefit to the ward, i.e. to pay bills for the ward.
Most judges will allow for the real estate transfer on the notion that the
ward would arrange his assets according to the best interests of spouse
and children.

D.

How to Petition the Court
The petition should establish all possible arguments in the alternative. Set
forth the facts and any aspects of the ward's life that would lead the judge
to use substituted judgment and approve the asset preservation plan.
Always argue that the plan is in the best interest of the ward and those
the ward cares for.
Argue for the separation of assets from the ward, allowing a loved one to
retain the assets to better the life of the ward. As discussed, the $40
allowed to a person on Medicaid is not sufficient to enjoy one's life. A
loved one may return as much money as necessary to the ward to better
the ward's lifestyle.
Argue that the ward would like to create a legacy for the spouse and
children and the asset preservation plan is legally permitted under the
Medicaid rules. Also argue that preservation of Medicaid provides
administrative ease for the guardian and others providing care to the
ward.

E.

Sample Petition Language
The following is suggested language to use if petitioning the court to allow
asset preservation planning:
Comes now the guardian of the ward, and moves the court
for an order permitting the guardian to convey, as a gift, all
of the assets of the ward to the guardian for the purpose of
preserving assets for the ward's benefit and best interest.
In support of the motion, the guardian states that the ward
is currently a resident in a skilled nursing facility due to
deficiencies of activities of daily living and lack of capacity.
The cost of the Ward's care is not currently subsidized
through the Kentucky Medicaid program. The purpose for
doing so is two-fold. First, doing so enables the Guardian
to enhance the ward's lifestyle. Secondly, it enables the
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ward the possibility to pass on a small bequest to loved
ones in accordance with the ward's previous estate plans.
It is in the Ward's best interest to preserve as much assets
as is possible within the Medicaid rules governing gifting.
The alternative is to expend all these funds on long term
care until impoverished as defined by Medicaid (less than
$2,000 and a pre-paid burial). Once assets are depleted,
the ward would have no further funds to supplement the
ward's life style or make the ward's lifestyle more
comfortable. The Medicaid policies require a nursing
facility recipient to spend all income, except for a personal
allowance of only $40 per month, on the nursing home bill.
This personal allowance is not sufficient to pay for even
essential services such as haircuts, manicures and laundry
leaving the ward's family to draw from their own funds to
provide these services. It is unjust to require the Ward and
the ward's family to spend funds which, if not under the
court's jurisdiction, the ward could choose to allocate
differently.
The Ward is not prohibited by the Medicaid rules from
making a gift of monies as long as the gift is reported to the
Medicaid office and if required a gift penalty is calculated
by that agency. The Ward would privately pay for care
until the total penalty is served, or the Guardian may "cure"
this penalty by returning a portion of the gifted amount to
the Ward, thus shortening the penalty period. The "gift and
give back" procedure will allow the family to retain and
protect some portion of the gifted monies which they may
then use to supplement the lifestyle of the Ward.
It is in the best interest of the Ward that the ward's family
members be able to supplement her lifestyle with the funds
which can be legally preserved under the Medicaid rules.
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THE ABCS OF FAMILY LAW – A YEAR IN REVIEW
Melinda Gillum Dalton

I.

A.H. V. W.R.L. & M, 482 S.W.3D 372 (KY. 2016)
Biological mother's spouse filed petition for stepparent adoption. Mother's former
same sex partner moved to intervene and to have the adoption action dismissed
in light of her pending custody petition. The Kenton Circuit Court granted
partner's motion to intervene and dismissed the adoption action. The Court of
Appeals reversed and appeal was taken. The Supreme Court, as a matter of first
impression, held that the mother's former same sex partner asserted a
cognizable custodial interest and, thus, had right to intervene in the stepparent
adoption proceeding.

II.

BALL V. MCGOWEN, 497 S.W.3D 245 (KY. APP. 2016)
This appeal addressed interstate jurisdictional questions governed by the
UCCJEA. In 2007, a Nevada court entered an agreed original custody order
granting joint custody to unwed parents, making Father the primary residential
parent, allowing him to move with Child to Kentucky, and establishing liberal
visitation for Mother in Kentucky. Father was also to take Child back to Nevada
once each year to visit with Mother. After 2007, the relationship between Mother
and Child broke down. Child has not visited with Mother, either in Kentucky or in
Nevada, since at least 2009. In 2013, Mother filed a motion to modify custody in
Nevada; Father failed to appear and the motion was granted. When served with
the Nevada order, Father filed a petition and motion to modify custody in Boyd
Circuit Court, setting up the jurisdictional conflict. After corresponding with the
Nevada court, the Kentucky court held that the Nevada court retained exclusive,
continuing jurisdiction pursuant to KRS 403.824 and dismissed Father's petition
and motion to modify. Father appealed. The Court of Appeals held that the
Nevada court was the sole determiner of whether it had exclusive, continuing
jurisdiction and affirmed the circuit court's ruling in that regard. However, the
Court then held that such a finding did not require immediate dismissal; the
UCCJEA (KRS 403.834) allowed the circuit court to request the Nevada court to
decline exercise of its jurisdiction, an option the record does not show was ever
discussed between the courts of the two states. In view of the fact that the most
recent order of the Nevada court required reunification counseling in Kentucky,
the Court of Appeals reversed the dismissal and remanded the case with
instructions that the circuit court: (1) request that the Nevada court decline to
further exercise its jurisdiction; (2) dismiss the Kentucky action if Nevada did not
so decline; but (3) to adjudicate the custody issues if the Nevada court did so
decline exercise of its jurisdiction.

III.

BARBER V. BRADLEY, 505 S.W.3D 749 (KY. 2016)
In 2010, the Daviess Circuit Court dissolved the marriage of Albert W. Barber, III
and Elizabeth Barber (now Bradley), and awarded Bradley child support,
reserving several other issues, including maintenance and property division, for
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later disposition. After those issues were decided in 2012, Barber appealed to
the Court of Appeals, which rejected his allegations of error and affirmed the trial
court's judgment in its entirety. Subsequently, Barber sought and was granted
discretionary review from the Supreme Court with regard to two issues: (1)
whether or not the trial court erred by finding that the equity in the parties'
residence was marital property; and (2) whether or not the trial court erred by
concluding that all the household goods and furnishings were marital property
and ordering the division of those items by lot. The Supreme Court concluded
that the trial court did not abuse its discretion in determining that the equity in the
residence was marital property. However, designation of all household goods
and furnishings as marital property and the order to divide those items by a
random drawing was an abuse of the trial court's discretion.
IV.

BELDEN V. CABINET FOR FAMILIES AND CHILDREN, 488 S.W.3D 45 (KY.
APP. 2016)
On appeal from an order denying appellant's motion to inspect his adoption
records, the Court of Appeals vacated and remanded, holding that the circuit
court failed to make sufficient findings of fact in support of its decision to deny
appellant's motion. KRS 199.572 provides that when an adopted person's
biological parents are deceased or cannot be located by the Cabinet, a judge in
the circuit court may grant an adopted person's motion to inspect his or her
adoption records. The Court held that although the language in the statute is
permissive, absent any standards for the circuit court to follow, decisions in these
cases are inherently arbitrary. Therefore, the Court held that a circuit court's
decision to open adoption records under KRS 199.572 should be made only
when the petitioner shows good cause to inspect. Further, the Court provided a
nonexclusive list of factors the circuit court should consider in deciding whether
to grant an adopted person's motion to inspect his adoption records, including
consideration for the respective rights and interests of the adopted person, the
adoptive family, and the biological family. The Court ultimately vacated the circuit
court's order and remanded the case for a factual determination of whether the
appellant had shown good cause for inspection of his adoption records.

V.

BOONE V. BOONE, 501 S.W.3D 434 (KY. APP. 2016)
The issue presented in this appeal was whether recusal of a family court judge in
a marital dissolution action required recusal of that judge in domestic violence
proceedings involving the same parties. The Court of Appeals held that recusal in
all matters was required in the light of the "one judge, one family" approach to
family law in Kentucky. Thus, when the family court judge recused in the divorce
action, she simultaneously and automatically disqualified herself from any
pending DVO proceeding involving the parties.

VI.

BROOKS V. BYRD, 487 S.W.3D 913 (KY. APP. 2016)
The biological mother of two minor girls challenged the circuit court's award of
sole custody to the children's father and weekend visitation to her. After the
circuit court's order was entered, appellant filed a post-judgment motion pursuant
to CR 52.02. While that motion was pending, Mother filed a notice of appeal to
the Court of Appeals. The circuit court subsequently granted Mother's post4-18

judgment motion and issued a new final custody order containing findings of fact
and conclusions of law. Mother appended the new order to her appellate brief –
even though it was not included in the appellate record certified by the circuit
court clerk – but failed to file an amended notice of appeal. The Court of Appeals
held that the new custody order converted the original custody order into an
interlocutory order that was not subject to appeal. Because Mother never filed an
amended notice of appeal addressing the new order, the Court was deprived of a
complete record to review, and the appeal was consequently dismissed due to
her failure to comply with CR 73.02(1)(e)(ii).
VII.

CARVER V. CARVER, 488 S.W.3D 585 (KY. 2016)
The Boyd Circuit Court deviated from the statutory guidelines and set Appellee's
child support at $60 per month, based upon his living expenses. Appellant
appealed, and the Court of Appeals affirmed the trial court. An appeal was again
taken and the Supreme Court affirmed in part, reversed in part and remanded the
matter to the Boyd Circuit Court.

VIII.

CHADWICK V. FLORA, 488 S.W.3D 640 (KY. APP. 2016)
A grandmother sought custody and/or visitation of her three-year-old grandson.
Grandmother also sought to hold the child's father in contempt for violating
agreed visitation terms. The circuit court denied grandmother's petition, finding
she was not the de facto custodian. The circuit court also denied the contempt
motion, finding the father was not at fault for denying visitation, as the child was
visibly upset at the thought of going to see the grandmother, and the child's
counselor testified to ongoing investigations into potential abuse of the child by
grandmother and mother. On appeal, the Court of Appeals affirmed in part, and
reversed and remanded in part. The Court first concluded that grandmother had
standing to bring the petition, as she was a "person acting as a parent" under
KRS 403.800(13)(a) having had physical custody of the child for at least six of
the twelve months immediately preceding the petitioner's filing. The Court next
held that the grandmother was not the de facto custodian, as she co-parented
the child with the child's mother. The Court also found no error with the denial of
contempt and the admission of the child's counselor's testimony, as the latter
was solely introduced for the contempt issue, not for the de facto custodian
issue. Finally, the Court reversed and remanded the order inasmuch as it denied
grandmother's petition for custody and visitation in toto. Grandmother was a
"person acting as a parent" and a non de facto custodian could still establish
facts that would entitle her to custody and/or visitation.

IX.

CHIN V. CHIN, 494 S.W.3D 517 (KY. APP. 2016)
The Court of Appeals affirmed a judgment finding in favor of Terry and Susan
Chin on their breach of contract claims against their son, Raymond. The Court
held that Raymond's oral agreements to repay a small private loan and a school
loan were not invalidated by the Statute of Frauds, as the Chins had performed
their portion of the agreement and Raymond had demonstrated his intention to
pay them back by transferring money and making some payments. The court
also held that the circuit court's consideration of the parties' incomes was
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harmless error, and the circuit court did not err when it awarded attorneys' fees to
the Chins.
X.

CRABTREE V. CRABTREE, 484 S.W.3D 316 (KY. APP. 2016)
The Court of Appeals affirmed the entry of a domestic violence order that was
based upon a finding that appellee had established by a preponderance of the
evidence that domestic violence and abuse had occurred and was likely to occur
again in the future. In affirming, the Court rejected appellant's argument that his
repeated threats to kill himself in front of appellee and their children was
insufficient to establish that he committed domestic violence and abuse against
them as defined in KRS 403.720. While appellant contended that his threat was
not directed at hurting any family members, the Court of Appeals found that the
family members were ensnared in the threat as well. Accordingly, the Court
concluded that the circuit court's findings were not clearly erroneous, and the
issuance of the domestic violence order was proper.

XI.

DAVIS V. DAVIS, 489 S.W.3D 225 (KY. 2016)
Decedent's wife, as executrix of his estate, filed action against life insurer for the
policy proceeds. Decedent's ex-wife intervened in the action as a third party
plaintiff to file a competing claim to the same life insurance proceeds and to add
decedent's estate as a third party defendant. The Greenup Circuit Court ruled
that the parties' property settlement agreement, which was not incorporated into
a dissolution judgment, was unenforceable, and an appeal was taken. The Court
of Appeals affirmed and the decedent's ex-wife appealed. The Supreme Court
held that the ex-wife could bring a contract action seeking enforcement of the
property settlement agreement.

XII.

E.Y. V. CABINET FOR HEALTH AND FAMILY SERVS., 2016 WL 929359 (KY.
APP. MAR. 11, 2016), [NOT TO BE PUBLISHED]
The Cabinet for Health and Family Services filed a juvenile dependency, abuse,
and neglect petition. The circuit court found the child to be dependent and
subsequently denied Mother's motion to alter, amend, or vacate the adjudication
order. On appeal, the Court of Appeals affirmed. The Court held that the trial
court's finding that the child was dependent, after the trial court had conducted a
hearing and determined the child was not neglected, did not constitute palpable
error. Nothing in Kentucky's statutory scheme prohibited the trial court from
finding dependency following a hearing on a neglect petition as long as the
statutory requirements were met. The Court further held that the evidence was
sufficient to support the order removing the child from Mother's care, and the trial
court's refusal to order services be provided to Mother and the child as a less
restrictive alternative to removal from the home did not constitute palpable error.

XIII.

EVANS V. HESS, 2016 WL 1389799 (KY. APP. APR. 8, 2016), [REHEARING
PENDING]
The Court of Appeals affirmed in part and reversed in part three consolidated
child custody appeals. Of note, the Court held that the circuit court had subjectmatter jurisdiction over Mother's petition to register a foreign divorce, custody,
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and child support order originating in Montana, even if the petition contained
language seeking modification of the terms of the foreign order, and even if a
Montana court had not determined that the Kentucky court was a more
convenient forum before the petition was filed. The Court noted that it had
previously addressed the issue of whether the circuit court had subject-matter
jurisdiction when considering Father's petition for writ of prohibition. Thus, the
resulting ruling became binding on both the circuit court and the Court of Appeals
pursuant to the "law of the case" doctrine. The Court further held, as a matter of
apparent first impression, that when a guardian ad litem is appointed in a child
custody proceeding, it is the guardian ad litem, not the parent, who may invoke or
waive the child's psychotherapist-patient privilege under KRE 507(b).
XIV.

FEINBURG V. KEETON, 493 S.W.3D 841 (KY. APP. 2016)
Appellant, a psychologist to whom the circuit court referred a divorced couple for
a child custody evaluation, appealed the denial of his motion to dismiss a
malpractice suit brought against him by appellee, the spouse who eventually lost
custody of her two children. The Court of Appeals reversed the circuit court's
determination that appellant did not enjoy quasi-judicial immunity and directed
the circuit court to dismiss the action. The Court noted that Kentucky law clearly
provides that court-appointed psychologists and custody evaluators are entitled
to quasi-judicial immunity as a means to protect the integrity of the judicial
process. J.S. v Berla, 456 S.W.3d (Ky. App. 2015); Stone v Glass, 35S.W.3d
827 (Ky. App. 2000).

XV.

GIBSON V. CAMPBELL-MARLETTA, 503 S.W.3D 186 (KY. APP. 2016)
The Court of Appeals affirmed the circuit court's issuance of a domestic violence
order and a subsequent order denying appellant's motion to alter, amend or
vacate, holding that the findings of the circuit court were neither clearly erroneous
nor an abuse of discretion. Most notably, the Court rejected appellant's argument
that the circuit court's entry of a DVO was improperly based upon his statement
that he would exercise his statutory rights under the "Castle doctrine," which he
argues he was entitled to make. The "Castle doctrine" permits the use of
defensive force for those unlawfully and forcibly entering a residence. Appellant
had threatened to exercise his rights under the "Castle doctrine" if Mother went
on his property to retrieve their son's shoes. The circuit court found that this
constituted an imminent threat of domestic violence, justifying the issuance of a
DVO, despite the fact that the appellant was out of town on the date of the
incident. Mother did not attempt to forcibly or unlawfully enter the appellant's
property, as testimony reflected that appellant had given her permission to pick
up the shoes within forty-eight hours of the incident. Appellant's reliance upon
the Castle doctrine was also found to be disingenuous because he was not
present when mother stopped at his house to retrieve the shoes, and he was in
no way threatened or intimidated by her to the point that he felt he needed to use
deadly force to protect himself. Instead, the text messages between the parties
reflected that when the mother texted the appellant that she was at his house to
pick up the shoes, he stated that she had no right to be on his property and that
he would shoot her if she ever came back. In the context of two parents coparenting their son, this was an imminent threat of domestic violence. Mother
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also testified that she believed that appellant was setting up justification for the
future use of force.
XVI.

HENCYE V. WHITE, 2016 WL 3050079 (KY. APP. MAY 27, 2016)
Appellant challenged an order directing her to pay $8,000 of her ex-husband's
attorneys' fees incurred as a result of alleged discovery violations after she
requested appointment of a parenting coordinator. The Court of Appeals
reversed, holding that under KRS 403.220, attorneys' fees cannot be awarded
absent a finding of a disparity in income between the parties and, further, that the
conduct of the party seeking attorneys' fees must be considered. Additionally,
the Court held that CR 37 cannot justify an award of attorneys' fees where there
was not a "pending" action and that a request for the appointment of a parenting
coordinator, standing alone, did not satisfy this requirement in the absence of any
motion to modify custody or parenting time. The Court also held that appellant
could not be ordered to pay attorneys' fees incurred as a result of her current
husband's noncompliance with the family court's orders to produce HIPPA
release.

XVII.

J.L.C. V. COMMONWEALTH, 491 S.W.3D 519 (KY. APP. 2016)
The Court of Appeals vacated the family court's final dispositions in these
juvenile cases, wherein the family court found the juveniles to be habitual truants.
The Court of Appeals reasoned that the family court did not have subject matter
jurisdiction over the three juveniles' cases because the information that the
Director of Pupil Personnel provided on the Affidavit and Truancy Evaluation
Form for each juvenile was incomplete. The Court held that school officials failed
to satisfy the requirements set forth in KRS 159.140(1), which was required of
them before filing their complaints in court, as stated in S.B. v Commonwealth,
396 S.W.3d 928 (Ky. App.2013).

XVIII. K.M.J. V. CABINET FOR HEALTH AND FAMILY SERVS., 503 S.W.3D 193
(KY. APP. 2016)
The Cabinet for Health and Family Services filed a petition seeking to terminate
appellant's rights to her daughter. The circuit court granted the petition. On
appeal, the Court of Appeals vacated and remanded, holding the trial court's
decision to "defer" the matter of the appellant's termination beyond the period
provided in KRS 625.090 was impermissible under the statue. KRS 625.090
requires a court to enter a decision either terminating parental rights or
dismissing a TPR petition within thirty days of the conclusion of proof. Thus, the
circuit court could not defer its decision beyond the statutory period following the
conclusion of the TPR hearing.
IXX.

MASSIE V. NAVY, 487 S.W.3D 443 (KY. 2016)
Appellee instituted a grandparent visitation action in Greenup Circuit Court
against the child's parental uncle and his wife (the Appellants herein) and the
child's biological parents, who do not appear to be involved in the child's life. The
exact custody of the child is unclear, although it is clear that the child was
removed from the mother shortly after birth. The trial court held an extensive
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evidentiary hearing and denied the Appellee's request for visitation rights. The
Appellee appealed and a divided Court of Appeals panel reversed the trial court's
ruling and remanded on the basis that the court did not consider all of the
necessary factors required under Kentucky law. The Court of Appeals also
applied a less stringent legal standard because the Appellants are not the child's
biological parents. The Supreme Court granted discretionary review, reversed
the Court of Appeals, and reinstated the trial court's order denying Appellee's
petition for visitation rights.
XX.

MCCARTY V. FARIED, 499 S.W.3D 266 (KY. 2016)
In an action to set child support, the trial court found that the parent's combined
monthly adjusted gross income exceeded the statutory guidelines and ordered
the noncustodial parent to pay $4,250 a month in child support. The Court of
Appeals, considering the issue as a matter of first impression, vacated the child
support order, holding that the amount was arbitrary. The Supreme Court
reversed the Court of Appeals and reinstated the trial court's order establishing
the child support.

XXI.

M.L.W. V. HEART TO HOME ADOPTION AGENCY, 2017 WL 655483 (KY.
APP. FEB. 17, 2017), [NOT TO BE PUBLISHED]
These consolidated appeals arose out of three orders terminating the rights of
parents to three minor children. Only Father appealed. Prior to the termination
action being filed, Mother contacted an out-of-state adoption agency she located
on the internet to inquire about surrendering the children for adoption. The outof-state agency reached out to Heart to Home Adoption Agency, LLC, a child
placement agency licensed by the Commonwealth of Kentucky. Mother, who
had physical custody of the children, eventually permitted Heart to Home to
remove the children and place them in foster care. Thereafter, Heart to Home
filed petitions for involuntary termination, which the family court granted. The
Court of Appeals vacated the trial court's termination orders because they were
not accompanied by written findings of fact demonstrating that termination was in
the children's best interests, and it remanded the matter for additional findings of
fact. The Court also instructed that on remand the family court must: (1) direct
that the Cabinet for Health and Family Services be added as a party as required
by KRS 625.060(1)(b); (2) strike the investigatory reports filed by the GAL and
limit the GAL's role to that of an attorney; and (3) consider whether the placement
agency complied with all applicable administrative regulations, including those
requiring it to make "a reasonable effort…to return the child to the family of
origin." 922 KAR 1:310.

XXII.

MORRIS V. GRENOUGH, 504 S.W.3D 710 (KY. APP. 2016)
In consolidated appeals, appellant challenged the trial court's April 24, 2014,
order extending a prior Domestic Violence Order (DVO) through April 23, 2017,
on the basis that appellant's continued behavior constituted contempt. Appellant
also challenged the trial court's attempt to vacate the April 2014 order on the
contempt issue and to simply extend the DVO through November 2016. The trial
court's second order vacating the April 2014 order was issued after appellant
filed his notice of appeal. In affirming in part and reversing in part, the Court of
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Appeals held: (1) the trial court did not abuse its discretion when it extended the
DVO as a sentence for contempt; and (2) the trial court's attempt to vacate its
order was null because the court no longer had jurisdiction over it once the notice
of appeal was filed. The Court explained that given the wide discretion trial courts
enjoy over contempt proceedings, the extension of the DVO as a sanction for
contempt was appropriate. The Court further determined that the trial court had
authority to extend the DVO based on the evidence presented since appellant's
irrational and clearly menacing conduct required appellee to have continuing
protection. The Court also held that while there is authority to vacate an order
that has been appealed in certain extraordinary circumstances, the agreement of
one of the parties is not one of those circumstances. As such, the Court reversed
the trial court's attempt to vacate its prior contempt order.
XXIII. NEIGHBORS V. COMMONWEALTH, 488 S.W.3D 36 (KY. APP. 2016)
After a dissolution of marriage, the county attorney moved for judgment of child
support arrearages. The circuit court found obligor to be $23,000 in child support
arrears, and ordered him to continue paying $100 in weekly child support, as well
as well as $150 each month to reduce the arrearage. On appeal, obligor alleged
he was denied due process of law and the opportunity to cross-examine an
adverse witness, and that he was told he had to have counsel to present proof.
The Court of Appeals reversed and remanded upon finding a total absence of
proof by either party. The subject action began when the county attorney filed a
written Motion for Judgment of Arrearages, which stated that the circuit court had
entered an order in December 2007 requiring obligor to pay $100 in weekly child
support, and that since May 2015, an arrearage of $23,000 had accrued.
Accompanying the motion was an affidavit from the obligor's ex-spouse stating
the actual arrearage was $39,000, but that $16,000 should be forgiven. When an
evidentiary hearing was convened, the county attorney mentioned the 2007 order
and the amount of the alleged arrearage, but offered no evidence of any sort.
When the circuit court asked obligor – who appeared without counsel – whether
he disagreed with anything the county attorney had said, he stated that he
needed to know what he should do because one of the two children had moved
in with him the previous night. The circuit court responded that he should "talk to
an attorney or file the appropriate motion." Thereafter, without receiving any
proof, the circuit court found obligor had been ordered to pay $100 each week in
child support since December 2007, and that an arrearage of $23,000 had
accrued since May 2015. In reversing, the Court of Appeals rejected the
allegation that the circuit court had required obligor to hire an attorney. In
responding to obligor's request for legal advice, the circuit court had merely
identified two options – speak to an attorney or file the proper motion. As to the
other allegations of error, the Court determined that during the evidentiary
hearing, the Commonwealth had the duty to prove not only entry of a valid child
support order, citing Sallee v. Sallee, 468 S.W.3d 356 (Ky. App. 2015), but also
the amount of the child support arrearage – perhaps through a government
representative or the ex-spouse – which it was then the obligor's burden to
refute. The Court held that the ex-spouse's affidavit was not admissible as proof
of the amount of the child support obligation. Therefore, since the
Commonwealth failed to offer any proof, reversal and remand of the circuit
court's order was necessary.
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XXIV. PENTICUFF V. MILLER, 503 S.W.3D 198 (KY. APP. 2016)
In this family law case, a child ostensibly had two fathers. Mark Miller was
married to the child's mother when the child was born, and Carson Penticuff was
the child's natural father. The mother misled Miller and Penticuff into believing the
child was Miller's for the first few years of the child's life. Once the mother
informed Penticuff that he was the natural father, DNA testing was conducted
concluding to a 99.99 percent certainty that Penticuff was the child's father.
Penticuff then sought a paternity determination along with custody, support, and
visitation. The trial court concluded that Penticuff was the natural father but had
waived his superior right to custody. It further held that the mother had not
waived her superior right to custody and that because Miller was neither de facto
custodian nor the biological father, he had no legal claim to custody or visitation
with the child. The Court of Appeals affirmed in part, reversed in part and
remanded. The Court first held that the trial court erred by finding that Penticuff
had waived his superior custody rights. To waive those rights, Penticuff had to
have a knowing right that he voluntarily and intentionally surrendered. Here,
Penticuff did not have a known right because the mother's deception kept him
from being aware that he was the child's father. Furthermore, Penticuff's
involuntary and unintentional surrender of his superior rights was best evidenced
by the fact that he had taken appropriate steps to establish paternity and to begin
having a relationship with his son once he was informed that he was the child's
father. The Court also held that the evidence was insufficient to demonstrate that
the mother had partially waived her superior right to parent to Miller. Although
the Mother gave the child Miller's last name, listed Miller on the child's birth
certificate, and did nothing to counter Miller's belief that he was the child's father,
evidence was presented that she was scared of Miller and his family, that she
had been the subject of past violence by Miller, that she had previously obtained
a DVO against Miller, and that Miller admitted he had violated the DVO. Finally,
the Court determined that the child did not have an independent, cognizable legal
right to maintain a relationship with Miller. The doctrine of paternity by estoppel
could not be used by Miller as it only estops a legal father from disclaiming
paternity when it suits him. The doctrine is a shield to protect a child, not a sword
to be used by a person who wants to estop other parties from excluding him as a
father. Here, the child had two biological parents, neither of whom was unfit to
be a parent, and both of who sought to exercise their superior custody rights to
raise their child. Under these circumstances, Miller could not claim the child's
independent right to maintain a relationship with his psychological father.
XXV. RIEHLE V. RIEHLE, 504 S.W.3D 7 (KY. 2016)
Elmer Riehle wanted to get a divorce. He and Carolyn were married for over
thirty years; he was over eighty-eight years old and Carolyn was seventy-two
years old. In 2008, Elmer was declared incompetent after a jury trial in Boone
District Court. Carolyn was appointed as his guardian and conservator. The
following year, an attempt was made to have the disability removed, but this was
abandoned when Elmer received a diagnosis of frontal lobe dementia. In 2010,
Elmer again made an effort to have the disability removed, but he was again
found incompetent following a jury trial and Carolyn was again appointed as his
guardian. Elmer grew increasingly frustrated with his situation and he eventually
filed a petition for dissolution of marriage. Carolyn filed a response, strenuously
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objecting to the divorce and citing Elmer's mental incompetence. The trial court
dismissed the petition for dissolution on the basis that in Kentucky a person who
has been declared incompetent cannot bring a legal action in this state. The
Court of Appeals affirmed, relying, as the trial court did, on the 1943 case of
Johnson v. Johnson, 170 S.W.2d 889. The Supreme Court affirmed both the trial
court and the Court of Appeals, but based on the fact that the underlying case
was procedurally flawed rather than any theory asserted by either of the lower
courts.
XXVI. SEEGER V. LANHAM, 2016 WL 6818937 (KY. APP. NOV. 18, 2016),
[ORDERED NOT TO BE PUBLISHED; DISCRETIONARY REVIEW GRANTED
MARCH 15, 2017]
A non-married couple bore a child, and Mother sought to establish paternity and
seek child support before the child turned four years old. Before the final
judgment was entered, Father began receiving social security retirement benefits
and the child began receiving social security dependent benefits. The Court of
Appeals held that under these circumstances, the trial court had the discretion to
apply the benefits received by the child as Father's dependent, in excess of the
Father's monthly child support obligation, to Father's pre-petition child support
liabilities that pre-dated when the benefits were first received. Mother asserted
that the benefits should only be applied as credit toward pre-petition child support
liabilities from the date that the benefits began accruing. However, the Court
held that any pre-petition child support liability was an obligation that accrued
when a judgment was entered. Therefore, it was not an arrearage, as Father
could not have accrued arrearage on a liability that had not been established,
and the child had begun receiving the benefits before the judgment. The Court
also held that in KRS Chapter 406 cases where the mother is represented by
private counsel and the mother moves for child support under KRS Chapter 403
in addition to establishing paternity under KRS Chapter 406, the mother may
request the trial court award attorneys' fees pursuant to KRS 403.220.
XXVII. SMITH V. SMITH, 503 S.W.3D 178 (KY. APP. 2016)
In a marital dissolution action, Husband appealed an order awarding Wife a nonmarital interest in the marital residence as well as maintenance. The Court of
Appeals affirmed, holding that Wife presented sufficient evidence to establish a
non-marital gift used for the down payment on a prior marital residence and
adequately traced it to the purchase of the final marital residence. The Court also
rejected Husband's argument that Wife was precluded from receiving
maintenance because she had failed to exert enough effort to seek employment
after she filed for dissolution. A spouse's efforts to secure employment are not
part of the statutory criteria for a court to consider in determining whether a
maintenance award is appropriate.
XXVIII. SPENCER V. COMMONWEALTH, 2016 WL 2855253 (KY. APP. MAY 13,
2016), [NOT TO BE PUBLISHED]
The Court of Appeals reversed and remanded an order holding appellant in
contempt for failing to pay child support. The Court found that fixing the contempt
purge amount at the full child-support arrearage amount owed did not provide
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appellant with a true opportunity for purging. For that reason, the Court held that
the family court abused its discretion when it ordered a term of imprisonment but
failed to set an attainable purge amount.
XXIX. STONE V. DUBARRY, 513 S.W.3D 325 (KY. 2016)
The Jefferson Circuit Court, Family Division, set aside an attorney fee lien filed
by the Appellant on what had been the marital residence of Appellees, who had
filed for divorce. The Court of Appeals affirmed. The Supreme Court granted
discretionary review to address whether or not KRS 376.460, known as the
attorney lien statute, creates an enforceable statutory fee lien in dissolution
actions. The Court concluded that the statute did not create an enforceable
statutory fee lien in dissolution actions, although a contractual lien may apply to
the assets of the client after the entry of a decree.
XXX. THOMAS V. THOMAS, 2016 WL 6892586 (KY. APP. NOV. 23, 2016),
[OPINION IS NOT FINAL]
A former husband sued his ex-wife, alleging that the exercise of undue influence
by the ex-wife resulted in his execution of three deeds and a power of attorney,
and his addition of her name to a bank account from which she later transferred
more than $21,000. The ex-wife alleged existence of a partnership between the
parties, and counterclaimed for harassment and terroristic threatening. The
circuit court entered judgment on a jury verdict finding the existence of a
partnership and no undue influence, partitioning partnership property, and
awarding the former husband $21,000 for breach of fiduciary duty. The ex-wife
appealed, and the Court of Appeals reversed and remanded, holding that: (1) the
ex-wife was entitled to amend her pre-trial compliance so as to specify the dollar
amount of damages she sought on her counterclaims; (2) the trial court could not
partition the parties' former marital home; (3) the jury should not have been
asked to partition partnership property; and (4) the trial court could not award the
former husband damages for breach of fiduciary duty.
XXXI. T.W. V. CABINET FOR HEALTH AND FAMILY SERVS., 484 S.W.3D 302 (KY.
APP. 2016)
Appellants filed appeals challenging the termination of their parental rights. The
Court of Appeals reversed and remanded, holding that appellants were entitled to
a new termination of parental rights hearing after they were both denied effective
assistance of counsel. The Cabinet alleged that one or both appellants had
physically abused their child. Appellants denied abusing the child and, at the
time of the hearing, the perpetrator of the abuse was unknown. Appellants were
represented by the same counsel. Appellants alleged that their statutory right to
counsel was denied when the termination hearing was commenced after counsel
requested to withdraw based on a conflict of interest. His request was denied
and the Cabinet presented its witnesses. No cross-examination was conducted
by appellants' counsel. Although counsel was later permitted to withdraw and
separate attorneys were appointed to represent appellants, the Court of Appeals
held that representation by the same attorney – who was admittedly not conflictfree – at the first day of the termination hearing constituted a deprivation of
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counsel and that prejudice was presumed. Therefore, the case was remanded for
a new termination hearing.
XXXII. WELLS V. TOYE, 2016 WL 748044 (KY. APP. FEB. 26, 2016), [NOT TO BE
PUBLISHED]
Appellants challenged the dismissal of their petition for de facto custodian status
after the circuit court held that they lacked standing because the child was placed
with them by the Cabinet for Health and Family Services. The child was removed
from the biological mother's custody shortly after birth and placed with appellants
by the Cabinet when the child was eight days old. At that time, the identity of the
child's father was unknown. A year later, upon learning that he was the biological
father of the child, Toye petitioned the court for custody. The termination of
Toye's parental rights was subsequently reversed on appeal. Appellants
thereafter petitioned the circuit court to qualify as de facto custodians. Toye
objected to appellants' petition alleging that they lacked standing to qualify as
such under Swiss v. Cabinet for Families and Children, 43 S.W.3d 796 (Ky. App.
2001). The circuit court agreed with Toye, dismissed appellants' petition for de
facto custodian status, and returned the child to Toye's custody. The Court of
Appeals affirmed. In doing so, the Court reaffirmed its holding in Swiss that foster
parents may not use the de facto custodian statute to seek custody of the foster
child when the child was placed with them by the Cabinet.
XXXIII. W.L.C. V. COMMONWEALTH, 484 S.W.3D 737 (KY. APP. 2016)
In two separate cases, the circuit court terminated the parents' parental rights to
two minors – a girl and a boy. Mother filed a notice of appeal only as to Daughter,
and then filed an amended notice of appeal to add Son, which the circuit court
entered. The Court of Appeals affirmed the termination of Mother's parental rights
as to Daughter but struck the amended notice of appeal, holding that the
amended notice of appeal did not "cure" Mother's failure to include Son in the
original notice of appeal or in a separate notice of appeal. Jurisdiction over Son
and his case was never transferred to the Court, and the Court could not just
assume that Mother always intended to appeal as to both children. The Court
noted that the use of an amended notice of appeal in this case was questioned
by a separate motion panel before the case was assigned to a merits panel for
decision. CR 73.02(1) specifies the limited number of post-judgment motions for
which an amended notice of appeal may be filed, and Flick v. Estate of Wittich,
396 S.W.3D 816 (Ky. 2013), specifies the limited circumstances in which a notice
of appeal may be amended. This case did not appear to fit within the stated
parameters and prompted the motion panel to issue a show cause order to
Mother to explain why the amended notice of appeal should not be stricken.
Mother responded that she had intended to appeal as to both children all along,
but the Court ultimately held that it could not "simply read into a notice of appeal
an 'intention' or language that does not appear therein." Because Mother failed
to substantially comply with CR 73.02, the Court determined that sufficient cause
had not been shown to allow the appeal of Son's TPR order to proceed.
Therefore, it struck the amended notice of appeal.
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JUVENILE JUSTICE REFORM IN KENTUCKY:
CURRENT OUTCOMES AND NEXT STEPS
Administrative Office of the Courts
_____________________________

Juvenile
Justice
Reform
Overview

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

A Call for Reform
_____________________________
• Kentucky had the 4th highest (among 50 states)
for juveniles detained for status offenses.

• DJJ spent half of its $102 million dollar budget
on out-of-home placements. Detention beds and
beds in the youth development centers cost over
$100,000 per year.
• In addition, DCBS spent $6 million in fiscal year
2012 for out-of-home placement of status
offenders.

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
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_____________________________

A Call for Reform

_____________________________

 Significant resources were used on out-of-home
residential placement for low-level status and
public offenders.
 Time violators/misdemeanants spent out-of-home
was about the same as those adjudicated on
felonies.
 Has increased 31 percent and 21 percent,
respectively, over the past decade.
 Lack of community services/alternatives has likely
contributed to DJJ and DCBS commitments and
more youth being placed out-of-home.

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

Intended Impacts of SB 200

Achieve better outcomes for Kentucky
youth and families
• Increase access to diversion.

_____________________________
_____________________________

• Limit the use of out-of-home placements for
youth.
• Increase and strengthen the use of evidencebased programs, practices and policies in local
communities.
• Increase the use of assessment tools and
structured decision-making tools.

_____________________________
_____________________________
_____________________________

• Reduce recidivism rates.

_____________________________
_____________________________

Intended Impacts of SB 200

Focus the most expensive resources on
the more serious offenders
• Match the level of intervention with the
level of risk.
• Maximize cost savings.
• Reinvest cost savings at the community
level.
• Serve more youth in their local
communities.

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
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_____________________________
SB 200 Impact on Kentucky Department of Juvenile Justice

Key Policy Changes

_____________________________

 Prohibit DJJ commitment for most youth
adjudicated for probation violation, misdemeanor
or Class D felony.

_____________________________

 Cap probation, commitment and out of home
placement length for misdemeanors and Class D
felonies.

_____________________________

 Require use of risk assessment, graduated
responses and changes to treatment planning
process.

_____________________________
_____________________________
_____________________________
_____________________________

SB 200 Impact on Kentucky Diversion Program

Key Policy Changes
 Require Court Designated Workers (CDWs) to
utilize screening and assessment and graduated
responses in diversion.
 Codify mandatory diversion for certain youth and
restrict county attorney and judge overrides.
 Establish Family Accountability, Intervention, and
Response (FAIR) teams to provide oversight and
support youth in diversion.

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

Why is Diversion Important?

_____________________________

• More effective at reducing recidivism than traditional
juvenile justice interventions. (Wilson and Hoge, 2012)

_____________________________

• Less intensive intervention for youth with low risk of
future delinquent behavior (keeps kids in their
communities).

_____________________________

• Prevents over-involvement and over-reliance on the
court system and detention (prevents over-servicing).

_____________________________

• Allows youth to be held accountable for actions while
avoiding the potential of receiving criminal record.

_____________________________
_____________________________
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_____________________________

CY 2016 Complaints Received
22,568 Complaints Received

Status
6,678
30%

_____________________________
_____________________________
_____________________________

Public
15,890
70%

_____________________________
_____________________________
_____________________________

_____________________________

CY 2016 Cases Placed on Diversion
12,652 Cases Placed on Diversion

_____________________________
_____________________________
_____________________________

Status
39%

_____________________________

Public
61%

_____________________________
_____________________________

_____________________________

CY 2016 Diversion Outcomes
_____________________________
4,418 Status Diversions
645,
15%

7,489 Public
Diversions
563,
8%

_____________________________
_____________________________

3,773
85%

6,926
92%

_____________________________

Successful

_____________________________

Unsuccessful
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_____________________________
_____________________________

FAIR Team
Overview

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

The Purpose of the FAIR Team
“There is hereby created in each judicial
district a family accountability, intervention,
and response team that shall develop
enhanced case management plans and
opportunities for services for children
referred to the team.”
KRS 605.035

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

The Purpose of the FAIR Team
_____________________________

• Act as an extension and enhancement of
CDW Diversion Program.

_____________________________

• Utilize a multidisciplinary approach.

_____________________________

• Develop strength-based interventions to
address needs of referred youth and their
families.

_____________________________
_____________________________
_____________________________
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_____________________________

FAIR Team Membership
• Representatives of:
Local CDW Office
DCBS “knowledgeable about services
available through the cabinet and
authorized to facilitate access to
services”
County Attorney
DPA
Local school
Law enforcement

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

KRS 605.035

_____________________________

FAIR Team Membership
_____________________________

• Specified Representatives of RIAC:
Children’s service coordinator from
community mental health center
CDW
Specialist in special education
Parent representative
DJJ
Health Department

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

KRS 605.035

_____________________________

FAIR Team Membership
• No more than 15 members
 11 mandated members identified.
 Remaining 4 are: “Other persons
interested in juvenile justice issues, as
identified by the family accountability,
intervention, and response team, who
are necessary for a complete
representation of resources within each
judicial circuit or district.”
KRS 605.035

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
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_____________________________

CDW Program and the FAIR Team
• “A court-designated worker from within the
judicial circuit or district shall lead the
team and be responsible for convening
and staffing the team.”

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

KRS 605.035

_____________________________

FAIR Team Referral Process
_____________________________
• The FAIR Team reviews referrals involving status
cases in which a child:
 Has failed to appear for initial intake appointment;
 Declined to enter into a diversion agreement;
 Has been unsuccessful in completing the terms of the
agreement;
 It has been determined by the CDW that no further action is
necessary;
 Is referred by DPP on a case brought to enforce mandatory
attendance; or
 Meets CDW criteria for having high needs
(both status and public).

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

CY 2016 Percentage of Cases
Referred to FAIR Teams
12,652
FAIR Team
Cases
19%

cases placed
on diversion

_____________________________
_____________________________
_____________________________
_____________________________

Regular
Diversion
Cases
81%

_____________________________
_____________________________
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_____________________________

CY 2016 Referrals to FAIR Team
by Case Type
Referral
from DPP
3%

Other
3%

FAIR
2,405 total cases reviewed
64 cases were reported to DCBS

Failure to
Appear
18%

_____________________________
_____________________________
_____________________________

High
Needs
47%

_____________________________
_____________________________

Unsuccessful

Diversion
29%

_____________________________
_____________________________

CY 2016 Case Outcomes for
FAIR Team Referrals
2,142 cases closed

_____________________________
_____________________________

Successful

Referred
to Court
49%

_____________________________

42%

_____________________________
_____________________________

Dismissed

9%

_____________________________
_____________________________
_____________________________

Unintended
Consequences

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
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_____________________________
Disproportionate Minority Contact in Kentucky

Slightly Higher Proportion of Black Youth
Represented Among Complaints
Racial Breakdown of Complaints
FY 2012-2016 Referrals
100%

_____________________________

2%
2%

2%
2%

3%
2%

3%
2%

4%
3%

72%

71%

69%

68%

66%

80%
60%

_____________________________

_____________________________
_____________________________

40%
20%
24%

25%

26%

27%

27%

2012

2013

2014

2015

2016

_____________________________

0%
Black non-Hispanic

White non-Hispanic

Hispanic

Other

Data provided by Crime and Justice Institute (CRJ)

_____________________________
_____________________________

Disproportionate Minority Contact in Kentucky

Black Youth Have Higher Representation
Among Diversion Overrides
Race and Ethnicity of Diversion Overrides vs. Diversion Agreements
FY 2016 Case Closures
100%
90%
80%
70%
60%
50%
40%
30%
20%
10%
0%

3%
3%

3%
3%

53%

58%

3%
3%

_____________________________
_____________________________
_____________________________

76%

41%

_____________________________

35%
18%

Judicial and County Attorney
Overrides (N=4492)

Black non-Hispanic

Judicial and County Attorney
Overrides for Misdemeanor,
Status or Violation Offenses
(N=1830)
White non-Hispanic

Diversion Agreements for
Misdemeanor, Status or
Violation Offenses (N=5979)

Hispanic/Latino

_____________________________

Other

Data provided by Crime and Justice Institute (CRJ)

Disproportionate Minority Contact in Kentucky

14 Percentage Point Increase in Proportion of Black Youth
Among DJJ Commitments from 2012-2016

_____________________________
_____________________________
_____________________________

Race/Ethnicity of New DJJ Commitments FY 2012 vs. FY 2016

100%

2%
12%

9%

_____________________________

75%
45%

62%
50%

25%

_____________________________

42%

_____________________________

2016 (N=265)

_____________________________

28%
0%
2012 (N=511)
Other
Hispanic/Latino/Biracial
Data provided by Crime and Justice Institute (CRJ)
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_____________________________

Disproportionate Minority Contact in Kentucky

Higher Proportion of Black Youth Are Detained for
Felony Offenses

_____________________________
_____________________________

Charge Breakdown by Race of Youth Detained FY 2016

100%

6%
12%

14%

_____________________________

17%

75%

_____________________________
50%
81%

69%

25%

_____________________________
_____________________________

0%
Black Youth Detained (N=712)

Felony

Misdemeanor

White Youth Detained (N=1022)

Contempt/Violation/Status

Data provided by Crime and Justice Institute (CRJ)

Disproportionate Minority Contact in Kentucky

Black Youth Account for More than Half of
Youthful Offender Referrals
Racial Breakdown of Youthful Offender Referrals
FY 2012 vs. 2016
100%

3%

4%

75%

45%

43%

_____________________________

_____________________________
_____________________________
_____________________________
_____________________________

50%

25%

52%

53%

_____________________________

2012

2016

_____________________________

0%

Black non-Hispanic

White non-Hispanic

Hispanic/Other

Data provided by Crime and Justice Institute (CRJ)

_____________________________
_____________________________
_____________________________

Future
Reform
Efforts

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
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_____________________________

Use of Restraints

_____________________________

• JCRPP 23- There shall be a presumption that no
child shall be restrained upon entry into the
courtroom. This presumption may be rebutted
with good cause shown.
• In Jefferson County, Judge David Holton has
stopped the practice of shackling juveniles
appearing before the court.

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

Recommended Legislative Changes to Address DMC

Data Collection and Analysis
 Fill in Data Collection Gaps with consistent expectations
for:
 Law Enforcement;
 Behavioral Health;
 Department of Public Advocacy;
 Education;
 Contracted Security
 Specialized Law Enforcement Officers
 Department of Juvenile Justice;
 Administrative Office of the Courts;
 Department of Community Based Services; and
 Prosecutors

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

Recommended Legislative Changes to Address DMC

Racial Equity Lens

_____________________________

 Require all agencies recommended for inclusion
in SB 200 to complete racial and ethnic equity
assessment (examples available) on policies,
practices and procedures.
 Require action steps to address any identified
inequities from assessment.

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
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_____________________________
Recommended Legislative Changes to Address DMC

_____________________________

Training
 Specific and ongoing mandatory training around
implicit bias, disproportionality, race, cultural
competence and inequitable policy/practice
identification for all agencies recommended for
inclusion in SB 200.
 Accountability for incorporating training.

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

Additional Recommended Legislative Changes to Address DMC

Other Considerations

_____________________________

 Remove the weapons exception language from
SB 200.

_____________________________

 Increase the number of required prior
adjudications before youth can be committed to
DJJ.

_____________________________

 Increase the prohibitive language of SB 200 to
apply to Felony C offenses.

_____________________________

 Expand the charges that are diversion eligible.

_____________________________
_____________________________
_____________________________

Additional Recommended Legislative Changes to Address DMC

Other Considerations
 Eliminate the court’s ability to detain a youth
for a status offense.
 Eliminate the court’s ability to detain a youth
for a status offense for violation of a valid court
order(VCO).
 If VCO is not eliminated, eliminate its use
when there is an underlying charge of truancy.

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
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_____________________________
Additional Recommended Legislative Changes to Address DMC

Other Considerations
 Make statutory changes to definitions of:
 Disorderly conduct
 Abuse of teacher
 Assault 3rd
 Change the statute so that the above offenses are
not detention eligible or DJJ commitment eligible.
These charges should be mandated for referral to
diversion.
 Youthful Offender statute revised to only apply to
offenses against persons.

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

Additional Recommended Legislative\ Changes to Address DMC

Other Considerations
 Encourage agencies to develop outreach efforts
to build community level capacity and resources
for improving outcomes for minority youth within
their own community.
 Offer financial incentives (reinvestment to
communities).

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
_____________________________

Questions/
Comments?

_____________________________
_____________________________
_____________________________
_____________________________
_____________________________
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TECHNOLOGY FOR LAWYERS: WHAT’S NEW? WHAT’S HOT?
WHAT IS MY ETHICAL DUTY AND WHAT DO I NEED TO KNOW?
Stephen E. Embry

I.

INTRODUCTION
Much has been written about the need for lawyers to have at least core
competency in technology. While many lawyers prefer to adopt the ostrich
approach and stick their heads in the proverbial sand ("I have people that know
about that. I don't need to know anything."), such an approach is likely to lead to
trouble and may not satisfy ethical obligations.
Like it or not, technology is a part of our everyday practice, e.g.: email; ediscovery; the cloud; practice management; social media and discovery, and its
use and impact on such things as jury selection; and, the dangers that some
forms of technologies and their use pose for our duty to maintain confidences.
The list goes on and on.
Technology plays an ever-expanding role in our daily life and practice, and we
have to be able to at least spot issues. One must only consider the recent hack1
at a Panamanian law firm to see there are significant threats to clients' privacy
and confidences on an ongoing basis.
Like it or not, our clients and the public increasingly expect and demand some
knowledge of technology risks and benefits from their lawyers. Failure to be
knowledgeable enough to at least see issues and pitfalls and adequately
supervise projects and cases where technology is being used or is an issue
could lead to some unwelcome results and frustrations.
Finally, perhaps to state the obvious given above, fundamental technological
proficiency is something you likely owe your client generally, morally and
ethically. Technology issues are so ingrained in everything we all do that in most
matters they just can’t be completely delegated to others. It’s a matter of
competence, protecting your client and living up to expectations. While you may
not have to be a tech geek, lawyers need some working knowledge of technology
to ask the right questions and spot issues. And this duty is being recognized by
state bar associations more and more.

II.

COMMENT 8 TO MODEL RULE 1.1
In 2009, the American Bar Association created the Ethics 20/20 Commission2 to
examine in depth how changes in technology might affect the ABA Model Rules
of Professional Conduct. The Commission made many recommendations; most

1

Wikipedia: Panama Papers (https://en.wikipedia.org/wiki/Panama_Papers).

2

ABA Commission on Ethics 20/20 (http://www.americanbar.org/groups/professional_
responsibility/aba_commission_on_ethics_20_20.html).
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notably, it provided additional comments to Rule 1.1 regarding lawyer
competence.
In August 2012, the ABA House of Delegates passed several amendments to the
Model Rules of Professional Conduct recommended by the Commission
including Comment 8 to Rule 1.1.3
Rule 1.1 provides:
Client-Lawyer Relationship
Rule 1.1 Competence
A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.
Comment 8 provides:
Maintaining Competence
[8] To maintain the requisite knowledge and skill, a lawyer should
keep abreast of changes in the law and its practice, including the
benefits and risks associated with relevant technology,
engage in continuing study and education and comply with all
continuing legal education requirements to which the lawyer is
subject.
Id. Emphasis added.
Certainly, the Model Rules are just that – a model. By design, they guide states
in formulating their own rules of professional conduct: each state may adopt,
reject, ignore or modify the Model Rules. Almost all states4 have adopted the
Model Rule 1.1, however.
To date, some twenty-six states have also adopted Comment 8. They are:



Arizona, effective Jan. 1, 2015.5
Arkansas, approved June 26, 2014,6 effective immediately.

3

ABA
Comment
on
Rule
1.1
(http://www.americanbar.org/groups/professional_
responsibility/publications/model_rules_of_professional_conduct/rule_1_1_competence/comment
_on_rule_1_1.html).
4

ABA: State Adoption of the ABA Model Rules of Professional Conduct
(http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_prof
essional_conduct/alpha_list_state_adopting_model_rules.html).
5

Arizona State Bar Association: Rules of Professional Conduct (http://www.azbar.org/
Ethics/RulesofProfessionalConduct/ViewRule?id=3)
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Colorado, approved April 6, 2016.7
Connecticut, approved June 14, 2013, effective Jan 2014.8
Delaware, approved Jan. 15, 2013,9 effective March 1, 2013.
Florida, approved Sept. 29, 2016,10 effective Jan. 1, 2017.
Idaho, approved March 17, 2014,11 effective July 1, 2014.
Illinois, approved Oct. 15, 2015,12 effective Jan. 1, 2016.
Iowa, approved Oct. 15, 2015,13 effective Oct. 15, 2015.
Kansas, approved Jan. 29, 2014,14 effective March 1, 2014.
Massachusetts, approved March 27, 2015,15 effective July 1, 2015.
Minnesota, approved Feb. 24, 2015.16
New Hampshire, approved Nov. 10, 2015,17 effective Jan. 1, 2016.
New Mexico, approved Nov. 1, 2013 (text of approved rules), effective
Dec. 31, 2013.18

6

Arkansas Judiciary: Rules of Professional Conduct (http://opinions.aoc.arkansas.gov/
WebLink8/0/doc/327863/Electronic.aspx).
7

Colorado Bar Association:
RulesofProfessionalConduct).

Rules

for

Professional

Conduct

(http://www.cobar.org/

8

Connecticut Law Journal: Practice Book Revisions; Superior Court Rules; Rules of Professional
Conduct (https://www.jud.ct.gov/Publications/PracticeBook/Old/pblj_071613.pdf).
9

Delaware Courts: Rules Governing Delaware Lawyers (http://courts.delaware.gov/odc/
rules.aspx).
10

Supreme Court of Florida: Amendments to Rules Regulating the Florida Bar
(https://efactssc-public.flcourts.org/casedocuments/2016/574/2016-574_disposition_136562.pdf).
11

Idaho State Bar: Idaho Rules for Professional Conduct (https://isb.idaho.gov/pdf/rules/irpc.pdf).

12

th

Law Sites by Robert Ambrogi: "Illinois Adopts Duty of Technology Competence; Is Now 15
State to Do So" (http://www.lawsitesblog.com/2015/10/illinois-adopts-duty-of-technologycompetence-is-now-15th-state-to-do-so.html).
13

ABA: Comparison of Newly Adopted Iowa Rules of Professional Conduct with ABA Model
Rules. (http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/
mrpc_iowa.authcheckdam.pdf).
14

Supreme Court of the State of Kansas Order: Rules Relating to Discipline of Attorneys
(http://www.kscourts.org/kansas-courts/supreme-court/orders/2014/2014SC15.pdf).
15

th

Law Sites by Robert Ambrogi: "Mass. Becomes 14 State to Adopt Duty of Technology
Competence" (http://www.lawsitesblog.com/2015/03/mass-becomes-14th-state-to-adopt-duty-oftechnology-competence.html).
16

State of Minnesota Supreme Court: Amended Order Regarding Proposed Amendments to the
Minnesota
Rules
of
Professional
Conduct
(http://lprb.mncourts.gov/Pages/
Amendment%20to%20MRPC%202015.pdf).
17

Law Sites by Robert Ambrogi: "Two More States Adopt Duty of Technology Competence"
(http://www.lawsitesblog.com/2015/11/two-more-states-adopt-duty-of-technologycompetence.html).
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New York, adopted on March 28, 2015,19 by the New York State Bar
Association.
North Carolina, approved July 25, 2014.20 Note that the phrase adopted
by N.C. varies slightly from the Model Rule: "… including the benefits and
risks associated with the technology relevant to the lawyer’s practice."
North Dakota, approved Dec. 9, 2015,21 effective March 1, 2016.
Ohio, approved Feb. 14, 2015,22 effective April 1, 2015.
Oklahoma, approved Sept. 19, 2016,23 effective immediately.
Pennsylvania, approved Oct. 22, 2013 (text of approved rules),24 effective
thirty days later.
Utah, adopted March 3, 2015,25 effective May 1, 2015.
Virginia, approved Dec. 17, 2015,26 effective March 1, 2016.
Washington, approved June 2, 2016,27 effective Sept. 1, 2016.
West Virginia, approved Sept. 29, 2014,28 effective Jan. 1, 2015.

18

Supreme Court of New Mexico (http://www.nmcompcomm.us/nmrules/NMRules/13-8300038.pdf).
19

Law Sites by Robert Ambrogi: "Two More States Adopt Duty of Technology Competence"
(http://www.lawsitesblog.com/2015/11/two-more-states-adopt-duty-of-technologycompetence.html).
20

Amendments to the Rules of Professional Conduct of the North Carolina State Bar
(https://www.ncbar.gov/2014_RPC_final.pdf).
21

Law Sites by Robert Ambrogi: "Another State Adopts the Duty of Technology Competence for
Lawyers
(http://www.lawsitesblog.com/2016/06/another-state-adopts-duty-technologycompetence-lawyers.html).
22

Supreme Court of Ohio: Amendments to the Ohio Rules of Professional Conduct
(http://www.supremecourtofohio.gov/ruleamendments/documents/2014%20Rules%20of%20Profe
ssional%20Conduct%20(FINAL).pdf).
23

The Oklahoma State Courts Network: In Re Oklahoma Rule of Professional Conduct
(http://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=479331).
24

The Pennsylvania Bulletin: Amendments to the Pennsylvania Rules of Professional Conduct to
Address the Need for Changes in Detection of Conflicts of Interest, Outsourcing, Technology and
Client Development, and Technology and Confidentiality (http://www.pabulletin.com/
secure/data/vol43/43-15/652.html).
25

Utah State Bar: Notice of Approved Amendments to Utah Court Rules
(http://www.utahbar.org/utah-bar-journal/utah-bar-news/notice-of-approved-amendments-to-utahcourt-rules-56/).
26

Law Site Blog (http://www.lawsitesblog.com/wp-content/uploads/2015/12/2015_12_17_part6_
section2_rule_1_1_1_6-c.pdf).
27

Washington State Court Document (https://view.officeapps.live.com/op/view.aspx?src=
https://www.courts.wa.gov/court_rules/adopted/RPC1.1.doc).
28

West Virginia State Court Document (http://www.courtswv.gov/legal-community/courtrules/Orders/2014/RPC-Final-Effective-Jan-1-2015.pdf).
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Wisconsin, approved July 21, 2016,29 effective Jan. 1, 2017.
Wyoming, approved Aug. 5, 2014,30 effective Oct. 6, 2014.

Florida has not only adopted the Comment but now requires attorneys to
participate in at least three hours of CLE devoted to technology competence and
issues annually. According to the Florida Supreme Court,31 members of the
Florida bar are now required to take three CLE credit hours per year on
technology-related topics. Significantly, some ethical commentators32 believe the
requirement appears to put attorneys on notice they risk malpractice if they fail to
competently navigate technology-related issues, such as properly safeguarding
confidential electronic communications or not engaging technical advisers when
necessary. (Indeed the well-known tech and class action plaintiffs firm Edelson
PC, filed a class action33 in federal Court against a large Chicago law firm
alleging that the firm was negligent and engaged in malpractice by allowing
security vulnerabilities to develop that posed security risks to clients even though
no breach of security had yet occurred. According to the Complaint, the firm had
implicitly and explicitly represented to its clients that its cyber security was
appropriate when in fact it was not, lowering the value of the representation
provided).
Other states, while not having formally adopted the change
professional conduct, have nonetheless acknowledged a duty
competent in technology. For example, the New Hampshire
in Advisory Opinion #2012-13/434 concerning cloud computing,
similar to Comment 8:

to their rules of
of lawyers to be
Bar Association,
said in language

Competent lawyers must have a basic understanding of the
technologies they use. Furthermore, as technology, the regulatory
framework, and privacy laws keep changing, lawyers should keep
abreast of these changes."

29

Wisconsin State Court Document (https://www.wicourts.gov/sc/rulhear/DisplayDocument.pdf?
content=pdf&seqNo=172475).
30

Wyoming
State
Court
Document
(https://www.courts.state.wy.us/Documents/
CourtRules/Orders/proconatt/proconatt_2014080500.pdf).
31

Supreme Court of Florida; In Re: Amendments to Rules Regulating the Florida Bar 4-1.1 and 610.3. (http://www.floridasupremecourt.org/decisions/2016/sc16-574.pdf).
32

Professional Responsibility Blog by Professor Alberto Bernabe – The John Marshall Law
School (http://bernabepr.blogspot.com/2016/10/florida-adopts-duty-of-technology.html).
33

Court document; Johnson and Bell Complaint (http://www.datasecuritylawjournal.com/
files/2016/12/Johnson-and-Bell-Complaint.pdf).
34

New Hampshire Bar Association: Ethics Committee Advisory Opinion on the Use of Cloud
Computing in the Practice of Law (https://www.nhbar.org/legal-links/Ethics-Opinion-201213_04.asp).
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In Delaware, the Supreme Court set up its own Commission on Law &
Technology35 in 2013 to issue guidance on the use of technology in the practice
of law. The guidance issued so far includes leading practice papers on multiple
computing subjects, including "Basic Skills." The Commission makes the rather
obvious and yet extremely important comment in the Basic Skills paper that "it is
impossible to practice law in Delaware today, or even to become a lawyer,
without a basic understanding of how to use technology."
That is exactly the point. A lawyer must have basic skills on technology to get by.
Other states have also codified rules regarding protecting client data and
electronic communications stored on law firm servers. Connecticut, for example,
considers several factors in determining whether a lawyer has reasonably tried to
prevent unauthorized access to client documents and communications, such as
the nature, complexity and cost of various technical safeguards the attorney and
his or her firm used. This requirement, at the very least, demands that attorneys
know the kinds of software appropriate for encrypting and protecting client data
and be able to either implement this software or find an expert who can.
Even jurisdictions that have not adopted technical competency requirements
have also cautioned attorneys to focus on E-discovery and client data protection
best practices. While the District of Columbia’s Bar Association,36 for example,
has only addressed technological competency issues involving metadata, it has
also stated that attorneys should be able to sufficiently understand whatever
software their firms use to properly protect client data.
III.

THE CALIFORNIA OPINION
Perhaps one of the best and thorough opinions concerning the need for lawyers
to have baseline technology competency came recently from the California Bar
Association. Although California has not adopted Comment 8 and the Opinion did
not directly focus on the Comment, the Opinion articulates that technological
competence is an expectation and what the parameters of that expectation are.
See Formal Opinion No. 2015-193.37
Citing Comment 8, the California Bar Association stated:
Legal rules and procedures, when placed alongside everchanging technology, produce professional challenges that
attorneys must meet to remain competent. Maintaining learning
and skill consistent with an attorney’s duty of competence includes
keeping "abreast of changes in the law and its practice, including

35

Delaware Courts: Commission on Law and Technology (http://courts.delaware.gov/declt/).

36

D.C. Bar Ethics Opinion 341: Review and Use of Metadata in Electronic Documents
(https://www.dcbar.org/bar-resources/legal-ethics/opinions/opinion341.cfm).
37

The State Bar of California Standing Committee on Professional Responsibility and Conduct
Formal Opinion No. 2015-193 (https://ethics.calbar.ca.gov/Portals/9/documents/Opinions/
CAL%202015-193%20%5B11-0004%5D%20(06-30-15)%20-%20FINAL.pdf).

5-6

the benefits and risks associated with relevant technology, . . ."
ABA Model Rule 1.1, Comment [8]...
Attorney competence related to litigation generally requires,
among other things, and at a minimum, a basic understanding of,
and facility with, issues relating to e-discovery, including the
discovery of electronically stored information ("ESI")"...
Not every litigated case involves e-discovery. Yet, in today’s
technological world, almost every litigation matter potentially does.
And:
Depending on the factual circumstances, a lack of technological
knowledge in handling e-discovery may render an attorney
ethically incompetent to handle certain litigation matters involving
e-discovery, absent curative assistance under rule 3-110(C), even
where the attorney may otherwise be highly experienced. It also
may result in violations of the duty of confidentiality, notwithstanding a lack of bad faith conduct.
The Opinion recognizes that where an attorney lacks sufficient capability, they
can effectively "contract out" the necessary competence to someone else. That
someone else could be another attorney in a firm, an outside attorney, a vendor
or even your client, the opinion says, provided the person has the necessary
expertise. Not surprisingly, according to the Opinion, the lawyer cannot, however,
contract out the duty to supervise the case and protect client confidentiality. The
lead lawyer remains the captain of the ship.
According to the California Association, the specific tasks that attorneys must
either possess an understanding of, or retain an experienced lawyer or nonlawyer technology expert who does, include:








Initially assessing E-discovery needs and issues;
Implementing or causing to implement appropriate ESI preservation
procedures;
Analyzing and understanding a client’s ESI systems and storage;
Advising the client on available options for the collection and preservation
of ESI, and identifying custodians of potentially relevant ESI;
Adequately conferring with opposing counsel on managing E-discovery
plans;
Performing data searches; and
Collecting responsive ESI in a manner that preserves the integrity of that
ESI, and producing non-privileged ESI in a recognized and appropriate
manner.

The Opinion also recognizes "Lack of competence in e-discovery issues also
may lead to an ethical violation of an attorney’s duty of confidentiality."
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So perhaps the biggest take away from this Opinion may be that even in a state
that has not formally adopted Comment 8, there is ethical component to requiring
technological competence by lawyers.
For a good analysis of the Opinion, see a recent analysis by Redgrave law firm.38
IV.

WHAT DOES THE COMMENT REALLY DO?
Comment 8 certainly reflects the ABA’s view and desire to give lawyers a subtle
push when it comes to technology; according to the report39 accompanying the
proposal:
The proposed amendment, which appears in a Comment, does
not impose any new obligations on lawyers. Rather, the
amendment is intended to serve as a reminder to lawyers that
they should remain aware of technology, including the benefits
and risks associated with it, as part of a lawyer’s general ethical
duty to remain competent.
In other words, the ABA’s position40 seems to be that Rule 1.1 does not actually
impose any new obligations on lawyers but simply reiterates the obvious: for
lawyers to adequately practice and be competent under the Rules in today’s
world, they need to understand the technological tools by which they can
zealously advocate for and protect their clients. Id.
The ABA also used the word "should" in its revised language, rather than the
words "shall" or "will," which are normally used to express a duty. The rule does
not outline what technology skills a lawyer should actually know to provide
competent representation.
Finally, the Comment requires nothing in specific and is directed toward
technology that is "relevant." If you don't have a practice that touches Twitter, for
example, the Comment does not necessarily require you to know much about it.
But where technology touches an attorney’s practice, that attorney must have
some level of competence.
Putting all this together, it seems clear that the Model Comment does not appear
to contemplate attorneys getting the technical proficiency of a software engineer
or any place close. Instead, somewhat like the California Bar Association
concluded, it seems to contemplate that lawyers should at least be able to spot

38

Redgrave LLP: California eDiscovery Ethics Opinion – Final Version Issued on June 30, 2015
(http://www.redgravellp.com/thought-leadership/california-ediscovery-ethics-opinion).
39

American Bar Association (http://www.americanbar.org/content/dam/aba/administrative/
ethics_2020/20120808_revised_resolution_105a_as_amended.authcheckdam.pdf).
40

American Bar Association Resolution 105A; May 2012 (http://www.americanbar.org/content/
dam/aba/administrative/ethics_2020/2012_hod_annual_meeting_105a_filed_may_2012.authchec
kdam.pdf).
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potential issues – the benefits and risks – of the technology that impacts
attorneys every day.
So, on the one hand, it’s easy to conclude that nothing has changed, and the
Comment adds little to the duties that already exist. On the other hand, some
commentators41 have concluded that by merely having the recommendations /
duty in writing a sea change has occurred. Either way, I don’t think lawyers can
safely ignore technology and claim ignorannce.
V.

WHAT ABOUT KENTUCKY?
Kentucky has not adopted Comment 8 – at least not yet. But this does not mean
that Kentucky lawyers are free from technological responsibilities. The Kentucky
Bar Association (KBA) addressed a lawyer’s duty regarding technology in a
formal opinion in 2014.
In Ethics Opinion E-437, entitled "Use of Cloud Opinion," the KBA was primarily
concerned with whether lawyers could ethically use cloud storage services for
materials containing client confidences. In affirmatively answering this question,
the KBA also commented on technology: "Technology provides an ever-changing
environment in which to apply The Rules of Professional Conduct."
While the KBA declined to mandate specific practices regarding technology given
its evolving nature, it did specifically reference these duties, at least with respect
to the use of cloud storage:


Abiding by the Ethical Rules in connection with the safeguarding of client
confidences;



Acting competently with respect to the use of cloud technology;



Properly supervising the provider;



Communicating with the client with respect to the services.

The KBA specifically cited the Kentucky version of Comment 8 which does not
reference technology per se but recognizes the duty of Kentucky lawyers to keep
abreast of changes in law and practice. The KBA then specifically referenced the
ABA version: "While the ABA version is not controlling, it is helpful." (Emphasis
added).
The KBA then expanded on the duties set out above, clearly expressing the duty
"to act consistent with his or her duty of competence in selecting and monitoring
the providers of cloud based services." So, for example, the KBA noted that,
"When a lawyer selects a provider of any support service, the duty to protect a
client’s property, and the duty of confidentiality require the lawyer to investigate
41

Legal
Talk
Network:
"The
Lawyer’s
Duty
of
Technology
Competence"
(http://legaltalknetwork.com/podcasts/digital-edge/2016/03/lawyers-duty-technologycompetence/).
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the qualifications, competence and diligence of the provider." According to the
KBA, a lawyer must investigate such things as the provider’s reputation and
longevity. A lawyer must do a reasonable investigation of the provider and its
security.
In addition, like the California Bar Association, Kentucky recognizes the
supervision responsibilities. Calling this responsibility ongoing, the KBA noted
that the duty is "extremely important" at the time of selection. And, more
generally, the KBA stated that the ethical rules "require supervision of a provider
of online storage just as they require the supervision of an offsite provider of
services such as a storage warehouse operator and just as they require
supervision of a paralegal…"
Finally, the KBA also offered a series of questions that a lawyer should consider
to ensure that the provider is competent. These issues include:


The protections offered by the provider to prevent disclosure of client
information;



The provider’s contractual commitment to protect the security of the
information;



Properly addressing the ownership of the data in the agreement;



The procedures the provider commits to use when responding to judicial
and/or government attempts to obtain the information;



The return of the information at the conclusion of the relationship;



The emergency procedures the provider has in place; and



Where the server used by the provider is located geographically.

So, while Kentucky has not formally adopted Comment 8, it’s hard to see how a
Kentucky lawyer could comply with Ethics Opinion E-437 and consider the KBA
enumerated issues without keeping abreast of technological developments and
"the benefits and risks associated with relevant technology" such as that
offered by cloud storage providers. And while the KBA was specifically
addressing the use of cloud storage providers in E-437, the duties recognized by
the KBA in E-437 and their breadth could be similarly applied to any technology
related issue.
VI.

WHAT CAN I DO?
Exactly what technology do lawyers need to understand? If a lawyer lacks a solid
grounding in technology to begin with, how can he or she be expected to know
which topics are important? How do lawyers interested in learning more about
technology filter out the geek hype, vendor sales pitches and general
misinformation to get to the real information they need?
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Courtesy of Josh Poje of the American Bar Association’s Law Practice Division,42
below are five simple strategies to help lawyers develop and maintain the
expected and minimum understanding of relevant technology.
First, it’s easy to get overwhelmed by the technology and technology information
that’s out there. The constant development of new technology happens at a
dizzying pace and can quickly cause lawyers to turn away under the theory they
can never master the issues so why try? Instead, Josh believes lawyers should
ask some fundamental questions about any technology they encounter:
When scanning through the latest technology news, always ask
yourself: Is this relevant to my practice? Or perhaps more
directly: Can this technology help me be a better lawyer? In the
end, your objective is to provide exceptional representation to your
clients or employer, and the technology you’ll want to explore and
understand is the technology that will help you achieve that goal.
Id.43
Second, make it a point to pick out a good technology blog or another source of
information and scan at least the headlines. This will at least keep you
conversant with major trends and issues. Some good sources are Bob Ambrogi’s
Law Sites blog,44 the Kennedy-Mighell podcast,45 Ars Technica,46 ZDNet,47 The
Verge,48 David Pogue,49 and Wired.50
Third, we all know lawyers or other legal professionals that are tech geeks. Talk
to them. You can learn a lot just by chatting with those who have an interest in
the subject and are keeping relatively up-to-date. Don’t be afraid to ask the stupid
question – it’s probably not as stupid as you think. (And unless you are truly a
geek yourself, the geeks will probably think whatever question you ask is stupid,
anyway). Use more formal means to engage your peers in sharing knowledge
about software, hardware and other technology tools. Get involved in email
42

Law Technology Today by Joshua Poje: "Tech Competencies: Knowing What Matters"
(http://www.lawtechnologytoday.org/2013/05/understanding-tech-knowing-what-matters/).
43

Law
Technology
Today:
"Tech
Competence:
Knowing
What
Matters"
(http://www.lawtechnologytoday.org/2013/05/understanding-tech-knowing-what-matters/).
44

Law Sites by Robert Ambrogi (http://www.lawsitesblog.com/).

45

Legal Talk Network/Kennedy-Mighell Report (http://legaltalknetwork.com/podcasts/kennedymighell-report/).
46

Asr Technica (https://arstechnica.com/).

47

ZDNet (http://www.zdnet.com/).

48

The Verge (http://www.theverge.com/).

49

The New York Times/Pogue’s Blog (https://pogue.blogs.nytimes.com/).

50

Wired (https://www.wired.com/).
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discussion lists, bar networking events, alumni meetings, and even simple
conversations in the hallways outside the courtroom.
Fourth, discuss issues with experts. Most consultants are all too happy to share
their thoughts, opinions and predictions. Often, if you or your firm has an expert it
uses for technology related issues, they will talk to you for free. If not, buying an
hour or two of their time to talk about the trends, risks and opportunities he or she
sees in the tech world is a good investment. These kinds of discussions may not
make you a tech expert, but it will help you understand the landscape.
Fifth, contact your state Bar Association and the ABA. Many state Bars offer
guidance on practice management issues, including the use of technology. This
guidance is often easy to obtain and tends to be free. It also is more neutral and
free of the vendor bias. It’s often written specifically for lawyers, often by lawyers.
And some state bars have practice management advisers available to answer
technology questions. The ABA also has excellent guides and helpful
information. See the ABA Legal Technology Resource Center, the Law
Technology Today51 blog, the ABA Law Practice Management Section,52
and ABA TECHSHOW.53
Obviously, trying to keep up with the constantly changing world of legal tech
products and services can be daunting. But the ABA sponsors a website called
ABA Blueprint54 that references and provides information about various products
and services. The Lawyerist55 also recently began providing a similar service.
VII.

CONCLUSION: WHAT’S THE SO WHAT?
So, you may ask, what does all this mean to me? As my friend and one of the
most astute observers of the legal landscape, Bob Ambrogi,56 so well put it:
What does all this mean to you? It is simple. You cannot assess
the benefits and risks associated with various kinds of technology
if you know nothing about the technology. Even if your state has
yet to adopt this change, it is only a matter of time before it does.
Don’t be a Luddite who fears or resists technology. Neither do you
have to become a geek. Make an effort to understand the basics
of the technology you use. Get on social media, if you’re not

51

Law Technology Today Blog (http://www.lawtechnologytoday.org/).

52

American Bar Association (http://www.americanbar.org/groups/law_practice.html).

53

ABA TECHSHOW (http://www.techshow.com/).

54

ABA Blueprint (http://www.abablueprint.com/).

55

Lawyerist (https://lawyerist.com/).

56

Law Sites by Robert Ambrogi: "26 States Have Adopted Ethical Duty of Technology
Competence"
(http://www.lawsitesblog.com/2015/03/11-states-have-adopted-ethical-duty-oftechnology-competence.html).
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already. Ask questions. Learn. When it comes to technology, there
is no more burying your head in the sand.

Special thanks to Susanne Quigley, legal professional at Frost Brown Todd for her help
with this article.
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A BRIEF LESSON: AVOIDING MOST COMMON MISTAKES IN APPELLATE
PRACTICE
Thomas H. Patteson
Originally printed by www.loubar.org. Reprinted with author’s permission.

A majority of the briefs that cross the desk of an appellate staff attorney come not from
attorneys who specialize in appellate practice, but from those for whom appeals are an
occasional, but inevitable, requirement of the job. Whether counsel has occasional or
regular contact with Kentucky’s appellate courts and their unique procedural
requirements, crafting and filing an appeal can be both intimidating and time-consuming.
Furthermore, failure to successfully navigate appellate procedures and other pitfalls can
result in the loss of a sure-win case; and with it, a client’s only chance to appeal.
This article will identify the most common procedural oversights. It will also provide
practical guidelines for avoiding or remedying those oversights and crafting a more
effective appellate brief. These observations and suggestions are offered in the hope
that all practitioners, but especially those unaccustomed to appellate practice, may avoid
common mistakes and better represent their clients on appeal.
Preservation of the Issue for Appeal
Paramount among the many requirements of an appeal is preservation of the issue or
issues to be raised. Preservation of an issue for appeal, with very few exceptions, is
necessary for an appellate court to consider an issue. This fact stems from the
reasonable precept that a trial court must first have the opportunity to hear and decide
an issue. However, this basic principle is comprised of several aspects. Of course,
counsel must preserve an issue for appeal at the trial level. Beginning from that basic
premise, the following are a few aspects of preservation which arise at the appellate
level and which most frequently and unnecessarily impact cases on appeal.
CR 76.03(8) limits the universe of possible issues to those that counsel listed in his
prehearing statement, a preliminary document filed with the court shortly after the Notice
of Appeal. Though this rule nobly aims to remove any element of surprise, it also results
in, and it arguably requires, an appellant’s counsel’s cautious inclusion of every
imaginable argument, even if counsel does not plan to raise it in the subsequent brief.
Put more simply, unless or until the rule changes, if an issue could possibly arise on
appeal, the importance of including it in the prehearing statement cannot be understated,
as failure to do so would prohibit the court from considering it.
CR 76.12(4)(c)(v) requires that the appellant state, at the head of each argument
section, precisely where in the written or video record the argument is preserved for
appeal. Contravention of this rule is one of the most common omissions practitioners
make, and it is one of the most infuriating experiences for staff attorneys and judges.
Though strict enforcement is admittedly rare, failure to comply with this rather simple rule
exposes even meritorious arguments to a number of undesirable fates, including
presumption that the issue is not preserved or even striking of the offending brief, as the
Court of Appeals recently did in Oakley v. Oakley.
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Avoiding these fates is relatively simple. After the appellate record is assembled and
certified, review it. Note the page of the written record, or the date and time of the video
record, at which the action which preserved the issue for appeal appears. A single
sentence at the beginning of the argument regarding each issue will comply with the
rule. Most importantly, this will permit the court to move on to the merits of the appeal.
A final tip regarding the key issue of preservation concerns what counsel can do if an
error alleged on appeal is clearly unpreserved in the trial record. The rules provide for
relief if the alleged error, though unpreserved, would constitute a substantial, or
"palpable," error if not corrected. This is an extremely heavy, but not impossible, burden
to bear. If the issue is clearly unpreserved, counsel should say so, and request that the
court conduct a review for "palpable error." Though the court is under no obligation to
oblige, candor and contrition can only help.
Citation to the Record
By the time a case reaches the appellate courts, the record that accompanies it often
contains hundreds, if not thousands, of pages and hours of video record. Yet, while
arguing that what occurred below was right or wrong, appellate briefs often lack any
citation to the record, the definitive authority on what occurred below. This is a grave
error, and it is one for which courts have proven especially willing to censure
practitioners.
While appellate judges and staff attorneys must, and do, review the entire record in
preparing their opinion, counsel are responsible for citing to specific portions of the
record that support their statements and arguments. As the Court of Appeals noted in
Smith v. Smith, "[i]t is not the job of the appellate courts to scour the record in support of
a [party’s] argument."
In both the "Statement of the Case" and "Argument" sections, the Civil Rules require
"ample" citation to the record. In well-pled briefs, it is neither uncommon nor
inappropriate to cite to the record after every statement of fact. While this may seem
extreme, practitioners – appellants’ counsel especially – should note that in the absence
of these citations, the court may summarily elect to affirm the trial court and move on.
A final note regarding the record: You cannot cite to what is not there. It is the
appellant’s counsel’s responsibility to ensure that the official appellate record includes
everything to which she wishes to cite. This issue most commonly arises regarding a
video record repeatedly referenced in an appeal and crucial to its outcome, but which
counsel for the appellant did not designate within the record because he assumed it
would be included. This is easily prevented.
CR 75.01 outlines in detail the steps necessary for an appellant’s designation of the
record, including timing, notice to parties and items which will not be automatically
included and must be listed. Review the rule promptly after the appeal is filed. Review
the record to discern what items are necessary to your appeal and designate it in the
record.
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Length and Content
As is the case before trial courts, attorneys who find themselves in the appellate court
have a lot to say and a limited amount of time (or space) to say it. With few exceptions,
CR 76.12(4)(a)(i) and (ii) limit briefs before the Court of Appeals to twenty-five pages
and those before the Supreme Court to fifty pages. Efficient use of this limited space has
a profound impact on the effectiveness of the brief.
Do not view a page limit as a page requirement. If the case does not require it, do not
feel obligated to fill the allotted space. If an argument or point of law is simple, state it
simply and move on. By contrast, if there are a multitude of possible issues on appeal,
seriously consider asserting only those that provide the best basis for relief and develop
them fully. In sum, the "throw-it-up-on-the-wall-and-see-what-sticks" approach is
especially ineffective in appellate practice. Judges and staff attorneys enjoy brevity, and
they will endure verboseness; however, they most value an attorney who knows when
each is appropriate.
Appellees’ Response Brief and Appellants’ Reply Brief
For reasons surpassing understanding, some appellees, either by choice or mere
oversight, do not file a brief. For many reasons, this is an unwise practice.
The Civil Rules provide the most compelling reason appellees should always file a brief.
CR 76.12(8) permits the appellate court to sanction an appellee for failing to do so.
These sanctions range from merely adopting the appellant’s portrayal of the facts as
true, to consideration of the appellee’s silence as a confession of the trial court’s error.
While these sanctions are imposed at the court’s discretion, the court routinely imposes
them, and it is best not to provide the court the chance to do so.
Similarly, appellants should file a reply brief if there is any doubt as to its necessity in
response to the appellee’s brief. Appellees often raise issues or make allegations which
demand additional argument on the part of an appellant; by rule, the reply brief is not
merely an appellant’s counsel’s chance to reiterate the points he has already raised. CR
76.12(4) limits the subject matter of a reply brief to that which was raised in the brief to
which it is replying.
Counsel should remember when drafting response and reply briefs that the court needs
and wants to hear from all parties, and it wants a complete discussion of the issues. In
the absence of an appellee’s brief, however, the court cannot, and will not, infer or
anticipate that party’s response to an appellant’s arguments. Especially when a party’s
argument misses the legal mark, or where the legal question is a close or novel one,
counsel for the opposing party should take every opportunity to educate the court.
Brief Formatting
While it is rare for appellate courts to summarily dismiss an appeal on stylistic grounds, it
does happen. The quality of an appellate brief has even led to disciplinary proceedings
against the offending attorney. Beyond the negative impact on the appeal itself, failure to
comply with the unambiguous formatting requirements of the Civil Rules reflects poorly
upon counsel. As always, but especially so in appellate practice, attorneys should be
supremely cognizant of the work product they place before the court.
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In drafting a brief, do not look past the fact that CR 76.12(4) tells attorneys precisely how
to organize and style the brief. The Court of Appeals even includes on its website an
itemized checklist for each party’s brief and a 52-page "Basic Appellate Practice"
handbook to aid practitioners. Finally, do not overlook the fact that the aforementioned
formatting rules, which touch on topics as general as layout and as particular as font size
and binding, are not mere suggestions – they are mandatory.
Conclusion
Law students learn in their first week of Civil Procedure that familiarity with the rules will
be the reason they win a case they should have lost, and a lack thereof can be the
reason they lose a case they should have won. This rule is alive and well in Kentucky’s
appellate courts. The Court of Appeals and Supreme Court are ever-cognizant of
attorneys’ compliance with the rules of procedure and style – and while those courts
retain nearly infinite discretion in enforcing those rules, the current trend leans toward
requiring strict compliance.
Procedural and stylistic pitfalls notwithstanding, it remains invariably true that appellate
courts want to hear and address the merits of the cases before them. They derive no
pleasure from issuing perfunctory opinions that hinge on banal, but unbending
procedural requirements. However, the Civil Rules and general principles of good
practice occasionally compel courts to dispose of otherwise meritorious appeals on
purely technical grounds. With attention to these rules and principles, however, counsel
can avoid such a result.
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MEETING THE LEGAL NEEDS OF KENTUCKY VETERANS THROUGH
ADVOCACY AND UNDERSTANDING
Sean M. Dennis, Joseph R. Schwamb and Dallas J. Selvey

Veterans in Kentucky face unique legal challenges, which often lead to
underrepresentation or no representation at all. Navigating the many veterans' services
available can be confusing and overwhelming. The purpose of this program is to provide
information that attorneys can use to help assist veterans in need of legal
representation. Understanding the various resources available will help ensure our
veterans receive proper representation and ultimately increase positive legal outcomes.
I.

VA SITES IN KENTUCKY, INCLUDING COMMUNITY BASED OUTPATIENT
CLINICS
Robley Rex VA Medical Center
VHA Veterans Hospital
800 Zorn Avenue
Louisville, KY 40206
Phone: (502) 287-4000
Hours: 24/7

Louisville Vet Center
VHA Readjustment Counseling
1347 S. Third Street
Louisville, KY 40208
Phone: (502) 287-6710
Lexington VA Medical Center,
Cooper Division
VHA Veterans Hospital
1101 Veterans Drive
Lexington, KY 40502
Phone: (859) 233-4511
Hours: 24/7

VA Healthcare Center, Newburg
VHA Community-Based
Outpatient Clinic
3430 Newburg Road
Louisville, KY 40218
Phone: (502) 287-6223
Hours: M-F 8am-4:30pm

Lexington VA Medical Center,
Leestown Division
VHA Community-Based
Outpatient Clinic
2250 Leestown Road
Lexington, KY 40511
Phone: (859) 233-4511
Hours: M-F 7am-6pm

VA Healthcare Center, Shively
VHA Community-Based
Outpatient Clinic
3934 Dixie Highway # 210
Louisville, KY 40216
Phone: (502) 287-6000
Hours: M-F 8am-4:30pm
VA Healthcare Center, Dupont
VHA Community-Based
Outpatient Clinic
4010 Dupont Circle
Louisville, KY 40207
Phone: (502) 287-6986
Hours: M-F 8am - 4:30pm

Lexington Vet Center
VHA Readjustment Counseling
1500 Leestown Road # 104
Lexington, KY 40511
Phone: (859) 253-0717 or
(877) 927-8387
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Berea VA Clinic
VHA Community-Based
Outpatient Clinic
209 Pauline Drive
Berea, KY 40403
Phone: (859) 986-1259
Hours: M-F 8am- 4pm

Florence VA Clinic
VHA Community-Based
Outpatient Clinic
7711 Ewing Boulevard
Florence, KY 41042
Phone: (859) 282-4480
Hours: M-F 8am-4pm

Thomas-Hood Veterans Center
KDVA Long-term Care Facility
100 Veterans Drive
Wilmore, KY 40390
Phone: (859) 858-2814

Hazard VA Clinic
VHA Community-Based
Outpatient Clinic
210 Black Gold Boulevard
Hazard, KY 41701
Phone: (606) 436-2350
Hours: M-F 8am- 4pm

Bowling Green VA Clinic
VHA Community-Based
Outpatient Clinic
600 US-31 Bypass # 12
Bowling Green, KY 42101
Phone: (270) 782-0120
Hours: M-F 8am-5pm

Morehead VA Clinic
333 Beacon Hill Road
Morehead, KY 40351
Phone: (606) 784-3004
Hours: M-F 8am-4pm

Western Kentucky Veterans
Center
KDVA Long-term Care Facility
926 Veterans Drive
Hanson, KY 42413
Phone: (270) 322-9087

Somerset VA Clinic
VHA Community-Based
Outpatient Clinic
163 Tower Circle
Somerset, KY 42503
Phone: (606) 676-0786
Hours: M-F, 8am-4:30pm

VA Healthcare Center, Fort Knox
851 Ireland Loop
Ft. Knox, KY 40121
Phone: (502) 624-9396

VA Healthcare Center,
Carrollton KY
VHA Community-Based
Outpatient Clinic
1911 US Highway 227
Carrollton, KY 41008
Phone: (502) 287-6060
Hours: M-F 8am-4:30pm

VA Healthcare Center, Clarkson
VHA Community-Based
Outpatient Clinic
619 Elizabethtown Road
Clarkson, KY 42726
Phone: (866) 653-8232
II.

VETERAN DEMOGRAPHICS
A.

Kentucky
1.

303,167 veterans in Kentucky according to Census Bureau's
2010-2014 American Community Survey.

2.

Approximately 45,000 veterans in Kentucky live in homes with one
or more major problems of quality, crowding or cost.
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B.

2015 CHALENG (Community Homelessness
Education and Networking Groups) Report
1.

2.

III.

Almost 600 homeless veterans in Kentucky.
Assessment,

Local

Top unmet legal needs for both male and female veterans.
a.

Preventing eviction/foreclosure;

b.

Child support issues;

c.

Restoration of driving privileges;

d.

Outstanding warrants and fines;

e.

Family reconciliation assistance; and

f.

Discharge upgrades.

The top met needs were all related to medical treatment,
psychological services, and case management. Meaning, the
majority of unmet needs for veterans are legal issues.

ADDITIONAL SERVICES PROVIDED BY THE VA
A.

Therapeutic and Supported Employment Services (TSES)
1.

Coordinated through Robley Rex VA Medical Center in Louisville
on Zorn Avenue.
a.

b.

Supported employment.
i.

TSES assists veterans that have been diagnosed
with serious mental illness secure employment.

ii.

Designed to focus on the veteran's choices and
rapid job search (without pre-employment training)
guided by Evidence Based Practice.

iii.

There is no time limitation on this program –
veterans receive continuous support as they adjust
to employment.

Transitional work.
i.

The
transitional
work
program
provides
rehabilitation for veterans through a combination of
work experience and therapy focused on that work
experience.
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c.

ii.

Veterans are matched to a work assignment at the
local VA Medical Center or in the community.

iii.

Typical length of service is up to nine months.

iv.

Participants actively engage in job search, with the
goal of securing competitive employment at discharge from the program.

Peer support and vocational assistance.


2.

IV.

Peer Support Specialists are available to help all
veterans, including those who are not enrolled in
the TSES program, with vocational support via
phone, individually, and in groups.

Job Seekers Groups are open to all interested veterans weekly at
the Shively Community-Based Outpatient Clinic, every Thursday
at 1:00 p.m.

HOUSING FOR HOMELESS VETERANS AND COMMUNITY RESOURCES
AVAILABLE
A.

HUD-VASH is a partnership between the Department of Veterans Affairs
and Housing and Urban Development that provides long-term case
management, supportive services, and permanent housing for homeless
veterans. The purpose of this program is to end veteran homelessness
and promote housing stability by providing housing vouchers to homeless
veterans. Every veteran enrolled in HUD-VASH is assigned a case
manager who works with the veteran to develop a recovery-focused
Housing Stabilization Plan and set realistic treatment goals.
1.

2.

Services provided:
a.

HUD-VASH case managers help veterans locate and
secure housing, navigate PHA procedures, agree to a
tenancy contract, and plan the move.

b.

After housing is secured, case managers continue to work
with veterans to assist with adjustment to the community
and maintaining connections to needed treatment.

In order to qualify for HUD-VASH services the veteran must:
a.

Be eligible for VA benefits (discharge other than dishonorable);

b.

Require case management
independent housing; and
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to

obtain

and

sustain

c.

Meet the McKinney-Vento Act definition of homeless. 42
U.S.C. §11302, Sec. 103(a)(1), meaning the Veteran:
i.

Lacks a fixed,
residence; or

regular,

adequate

nighttime

ii.

Identifies a primary nighttime residence that is a
public or private place not designed for or ordinarily
used as a regular sleeping accommodation for
human beings, including a car, park, abandoned
building, bus or train station, airport, or camping
ground.
http://portal.hud.gov/hudportal/HUD?src=/program_
offices/comm_planning/homeless/lawsandregs/mck
v

B.

Volunteers of America – VOA is a large non-profit organization that offers
many different services, including services for veterans who are
experiencing homelessness and substance abuse issues. VOA services
link veterans with employment training, affordable housing, and other
resources that help them reintegrate into their communities.
1.

VOA Homeless Veterans Reintegration Program (HVRP) –
Lexington.


2.

HVRP provides outreach, needs assessment, case
management, employment counseling, job training/job
skills enhancement, job placement and transportation to
homeless Veterans or Veterans at risk of being homeless
in the Lexington area. HVRP links homeless veterans with
other appropriate service providers, including local
Veterans' representatives at the Department for
Employment Services, the VA Medical Clinic and VA
Medical Center, local housing authorities, communitybased services and other service providers.

Services provided by VOA's Supportive Services for Veteran
Families (SSVF) – Louisville Urban.
a.

Vocational and rehabilitation counseling;

b.

Employment and training services;

c.

Educational assistance;

d.

Health care services;

e.

Daily living services;

f.

Personal financial planning services;
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3.

C.

g.

Transportation services;

h.

Income support services;

i.

Fiduciary and representative payee services;

j.

Legal services;

k.

Child care services;

l.

Housing counseling services; and

m.

Other supportive services, including third party payments
to landlords, utility companies, moving companies and
eligible child care providers.

Eligibility requirements.
a.

Member of a veteran family: either a veteran, a member of
a family in which the head of household is a veteran, or the
spouse of the head of household is a veteran. Must
provide discharge information (DD-214).

b.

Very low-income: household income cannot exceed 50
percent of area median income.

c.

Occupy permanent housing in one of three categories:
i.

Is residing in permanent housing.

ii.

Is homeless and is scheduled to become a resident
of permanent housing within ninety days.

iii.

Has exited permanent housing within the previous
ninety days to seek alternative low-income housing.

VA Home Loans
1.

The US Department of Veterans Affairs helps veterans secure
favorable loans from private lenders to assist them in purchasing
homes and is coordinated through the Louisville Regional Benefits
Office. 321 West Main Street #390, Louisville, Kentucky 40202 Phone: (502) 595-4447.

2.

Eligibility requirements: Your length of service or service
commitment, duty status and character of service determine your
eligibility for specific home loan benefits.

3.

Other financing services available through the VA.
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D.

a.

Purchase Loans and Cash-Out Refinance: VA-guaranteed
loans are available for veterans or a spouse and/or
dependent (for active duty service members). To be
eligible, you must have satisfactory credit, sufficient
income to meet the expected monthly obligations, and a
valid Certificate of Eligibility (COE).

b.

Interest Rate Reduction Refinance Loan (IRRRL): The
IRRRL is a "VA to VA" loan, meaning it can only be done if
you have an existing VA guaranteed loan on the property.
The IRRRL is generally performed to lower the interest and
reduce the monthly payment on the existing VA
guaranteed loan.

c.

Native American Direct Loan (NADL) Program: The NADL
program helps Native American veterans purchase,
construct, improve, or re-finance a home on Native
American trust lands. Your tribal organization must
participate in the VA direct loan program. You must have a
valid Certificate of Eligibility (COE).

d.

Adapted Housing Grants: VA helps veterans with certain
total and permanent disabilities related to your military
service obtain suitable housing with either a Specially
Adapted Housing (SAH) or Special Housing Adaptation
(SHA) grant. http://www.benefits.va.gov/homeloans/

Veterans of Foreign Wars (VFW) Unmet Needs Program
1.

The program provides financial aid of up to $5,000 to assist with
basic life needs in the form of a grant – not a loan – so no
repayment is required.

2.

Unmet Needs Eligibility Criteria states that the financial hardship
must be due to one of the following:
a.

Currently on active duty, whose financial hardship is a
result of a current deployment, military pay error, or from
being discharged for medical reasons.

b.

Discharged on or after September 11, 2001, whose
financial hardship is a direct result of your military service
related injuries or illnesses that are causing employment
hardship.

c.

Discharged prior to September 11, 2001, who are on a
fixed income (VA compensation, SSI, SSDI) and/or your
financial hardship is an emergency situation.
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3.

Limitations of the Unmet Needs Program.
a.

b.

4.

5.

The financial hardship cannot be caused by:
i.

Civil, legal or domestic issues, misconduct, or any
issues that are a result of spousal separation or
divorce.

ii.

Financial mismanagement by self or others, or due
to bankruptcy.

All grants are paid directly to the creditor and not to the
applicant. The applicant must provide the most current bills
due. Payment is rendered for eligible current bills only.

Expenses eligible for payment.
a.

Household expenses – mortgage, rent, repairs, insurance.

b.

Vehicle expenses – payments, insurance, repairs (major
repairs for vehicles over ten years old will not be
considered).

c.

Utilities.

d.

Food and clothing.

e.

Children's clothing, diapers, formula, school or childcare
expenses.

f.

Medical bills, prescriptions & eyeglasses – the patient's
portion for necessary or emergency medical care only.

Ineligible expenses.
a.

Credit cards, military charge cards, or retail store cards.

b.

Cable, internet, or secondary phones.

c.

Cosmetic or
expenses.

d.

Taxes.

e.

Furniture, electronics, and vehicle rentals.

f.

Any other expenses that don't meet a basic life need.
https://www.vfw.org/assistance/financial-grants

investigational
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V.

SERVICEMEMBERS CIVIL RELIEF ACT – SCRA
SCRA is a program that provides certain protections from civil actions against
servicemembers who are called to active duty. It restricts or limits actions against
these personnel in the areas of financial management, such as rental
agreements, security deposits, evictions, installment contracts, credit card
interest rates, mortgages, civil judicial proceedings, income tax payments, and
more.
A.

Eligible Service Members
1.

"Servicemember" means a member of the uniformed services –
defined as a member of the Army, Navy, Air Force, Marine Corps,
or Coast Guard. §511(1) and (2).

2.

Applies to National Guard members when called to active service.
§511(2)(A)(ii).

3.

Dependents of an eligible service member. §511(4)

4.

B.

C.

a.

The servicemember's spouse; §511(4)(a).

b.

The servicemember's child (as defined in section 101(4) of
Title 38, United States Code); §511(4)(b).

An individual for whom the servicemember provided more than
one-half of the individual's support for 180 days immediately
preceding an application for relief under this Act. §511(4)(C).

Application of the SCRA
1.

The SCRA applies to any judicial or administrative proceeding
commenced in any court or agency in any jurisdictions subject to
this Act. This Act does not apply to criminal proceedings.
§512(b).

2.

Jurisdiction.
a.

The United States;

b.

Each of the States, including the political subdivisions
thereof; and

c.

All territory subject to the jurisdiction of the United States.
§512(a).

Protection against Default Motions
1.

The SCRA protects servicemembers against default judgments for
any civil action or proceeding, including child custody
proceedings. §521(a)
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2.

Stay of proceedings – In an action in which the defendant is in
military service, the court shall grant a stay of proceedings for a
minimum period of ninety days upon application of counsel, or
on the court's own motion. §521(d)

3.

Before entering judgment for the plaintiff, the court shall require
the plaintiff to file an affidavit stating whether the defendant is in
military service and showing necessary facts to support that
determination. §521(b)

4.

Protection of bona fide purchaser. If a court vacates, sets aside, or
reverses a default judgment against a servicemember because of
a provision of this Act, the action will not impair the right or title
acquired by a bona fide purchaser for value under the default
judgment. §521(h)

Notice to Service Members
Stay of proceedings – the SCRA applies to any civil action or proceeding,
including any child custody proceeding, in which the plaintiff or defendant
at the time of filing –

E.

1.

Is in military service or within ninety days after termination of or
release from military service; and

2.

Has received notice of the action or proceeding. §522

Waiver of Rights pursuant to a Written Agreement
In general, a servicemember may waive any of the rights and protections
provided by this Act. §517(a)
1.

Action requiring wavers in writing. §517(b)
a.

b.

The modification, termination, or cancellation of –
i.

A contract, lease, or bailment; or

ii.

An obligation secured by a mortgage, trust, deed,
lien, or other security in the nature of a mortgage.

The repossession, retention, foreclosure, sale, forfeiture, or
taking possession of property that –
i.

Is a security for any obligation; or

ii.

Was purchased or received under a contract, lease,
or bailment.
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2.

A waiver is only effective if it is in writing and is executed as an
instrument separate from the obligation or liability to which it
applies. §517(a)

3.

Prominent display of certain contract rights waivers: Any waiver in
writing of a right or protection provided by the Act that applies to a
contract, lease, or similar legal instrument must be in at least 12
point type. §517(c)

The SCRA protects service members from foreclosures of mortgages,
deeds of trusts and other security devices and is intended to relieve
service members of certain civil obligations so they may focus on their
military service.
1.

2.

Eligibility.
a.

Any active duty service member who took out their loan
before he or she began active duty.

b.

If the loan originated after active duty began, the law does
not apply, and the service member in default will most
likely not be able to rely on the SCRA to prevent
foreclosure.

How does it work?
a.

Section 533 of the SCRA restricts mortgage servicers from
foreclosing on active duty homeowners.

b.

Service members must show they took out the loan before
active duty, and will also have to demonstrate how their
military service affected their ability to pay their mortgage.


Example: A service member who took a pay cut to
enlist, or whose spouse lost their job after moving
to a new part of the country.

c.

If these two conditions are met, the SCRA will likely
prevent most foreclosures without court approval.

d.

Rather than facing the cost of legal fees, many servicers
place the foreclosure on hold to work out a loan
modification, forbearance, or some agreement to reinstate
the homeowner's account.

e.

The SCRA set a 6 percent cap on interest rates for home
loans and other obligations for eligible service members.

f.

Service members should be prepared to provide a copy of
their military orders no later than 180 days after termination
or release from active duty.
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VI.

VII.

KENTUCKY DEPARTMENT OF VETERANS AFFAIRS – KDVA
A.

The three main duties of KDVA are to collect data and information from
veterans' agencies, inform veterans of relevant services, benefits, and
legal privileges that accrue to them, and help veterans to access those
benefits and services. KDVA does not primarily provide benefits directly,
but rather helps veterans to coordinate with other agencies to access the
benefits and services to which they are entitled.

B.

There are three distinct operational elements in the department: field
operations, healthcare services, and cemetery services.
1.

Field Operations Branch consists of eighteen field offices
strategically located throughout the state with Veterans Benefits
Field Representatives (VBFR) located within each nursing home
and one at the Kentucky Veterans Cemetery West in Hopkinsville.

2.

Health services – KDVA provides long-term care facilities for
Kentucky's veterans, offering a broad range of versatile nursing
care.

3.

Cemeteries – The mission of KDVA's Cemetery Branch is to
ensure dignified interment for veterans. KDVA operates four state
veterans cemeteries.

CHALLENGES OF DEPLOYMENT
A.

Estate Planning


B.

VIII.

Trained VA counselors can be contacted at the service member's
nearest Regional Loan Center at (877) 827-3702.

Most estate documents are completed prior to deployment and
are mandatory. This includes wills, living wills, and Power of
Attorneys.

Power of Attorney Issues regarding Deployment
1.

Agent can raise any protections afforded by the SCRA with a valid
POA.

2.

A key issue is returning from deployment. The POA should
expressly state when the POA is revoked. This is usually done by
setting a specific date, death of the agent or principal, or if the
principal revokes it in writing.

REMOVING LEGAL BARRIERS TO HOUSING AND EMPLOYMENT
A.

Criminal Record Expungements


Kentucky Law
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B.

Importance of Removing Legal Barriers


IX.

Employment and Housing

MILITARY SEXUAL TRAUMA (MST)
A.

We know about the high incidence of MST from VA screening for MST
among veterans who seek treatment from VA service providers.

B.

According to the VA, one in four women and one in 100 men receiving VA
healthcare have experienced sexual trauma in the military. However,
because there are so many more men than women who serve, there are
as many men as women who report experiencing MST.

C.

MST can happen to anyone, regardless of gender, strength, size, age,
race, sexual orientation, or branch or era of service.

D.

Resources Available for Help with Past MST
1.

Veterans Crisis Line: 1-800-273-TALK (8255).

2.

Every VA health care system has a designated MST Coordinator
who serves as a contact person for MST-related issues. This
person can help veterans find and access VA services and
programs.

3.

All treatment for physical and mental health conditions related to
experiences of MST is provided free of charge. Eligibility:
a.

Veterans may be able to receive this benefit even if they
are not eligible for other VA care.

b.

Veterans do not need to have reported the incident(s)
when they happened or have other documentation that
they occurred.
https://www.mentalhealth.va.gov/msthome.asp

X.

HOW CAN YOU, AS A LAWYER, GET INVOLVED?
A.

B.

Department of Veterans Affairs
1.

In order to assist veterans with VA claims you must first be
accredited. The application is free!

2.

Once accredited, attorneys can assist in the preparation and
presentation of claims for VA benefits.

Legal Aid Society
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Horses aren’t
the only thing in
Kentucky that move fast.
Resolving a legal crisis quickly can mean the difference between
winning and losing a malpractice claim. That’s why more Kentucky
legal professionals choose Lawyers Mutual. With 29 years of Kentucky
experience, we specialize in providing smaller firms with the kind of fast
personal service that prevents a bump in the road from taking you out of
the race.

Don’t gamble on other companies. Go with a proven winner
right here in Kentucky. Contact Lawyers Mutual for your free
quote today at 502.568.6100 or LMICK.com.

By Kentucky Lawyers. For Kentucky Lawyers.

Waterfront Plaza | 323 West Main Street, Suite 600 | Louisville, KY 40202
502.568.6100 | 800.800.6101 | LMICK.com
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