CLE Credit: 6.0
Friday, March 22, 2019
Northern Kentucky Convention Center
Covington, Kentucky

©2019 by the Kentucky Bar Association Continuing Legal Education Commission
Lori J. Alvey, Sonja M. Blackburn, Caroline J. Carter, Mary E. Cutter, and
EmaLeigh C. Haines, Editors
All rights reserved
Published March 2019
Editor’s Note: The materials included in this Diversity and Inclusion Summit seminar book
are intended to provide current and accurate information about the subject matter covered.
The program materials were compiled for you by volunteer authors and from national legal
publications. No representation or warranty is made concerning the application of the legal
or other principles discussed by the instructors to any specific fact situation, nor is any
prediction made concerning how any particular judge or jury will interpret or apply such
principles. The proper interpretation or application of the principles discussed is a matter
for the considered judgment of the individual legal practitioner. The faculty and staff of the
Diversity and Inclusion Summit disclaim liability therefor. Attorneys using these materials
or information otherwise conveyed during the program, in dealing with a specific legal
matter, have a duty to research original and current sources of authority.
The Kentucky Bar Association would like to give special thanks to the volunteer
authors who contributed to this program handbook.

Printed by: Kentucky Bar Association
514 West Main Street
Frankfort, Kentucky 40601

TABLE OF CONTENTS
Program Agenda ........................................................................................................... i
The Presenters’ Biographies ....................................................................................... iii
There is a Certain Quietness in the Room ................................................................... 1
Mansfield Rule ............................................................................................................. 15
Forty-one Law Firms Announced as Mansfield Rule Certified ........................... 15
Mansfield Rule Pilot 2017-2018 Mid-Point Progress Report ............................. .21
Mansfield Rule: Certification Parameters and Rewards ................................... 25
Mansfield Rule Certification FAQs .................................................................... 31
Diversifying the Pipeline for Law Firm Leadership ............................................. 35
Youth Justice Now ........................................................................................................39
The Changing Definition of Family: An Ever-Changing Tide: Successes
and Challenges in LGBT Family Law ........................................................................ 47
National LGBT Bar Association’s Report to the House of Delegates –
Resolution 113 ................................................................................................. .53
Marisa N. Paven, et al. v. Nathaniel Smith ........................................................ 69
Immigration Basics to Inform Your Practice ............................................................ .75
Just a Girl from Federal Dam ..................................................................................... 83
Anne McKeig ’92: A Fearless Protector of Children .......................................... 83
Profiles in Practice: Justice Anne McKeig ........................................................ 87
Bystander Intervention Training for a More Inclusive Legal Profession ................. 91
LGBTQ+ Beyond Basics: Current Issues ................................................................. 99
The Queerest (R)Evolution: The Limits of LGBTQPIA Ally Training
Curriculum in Higher Education ...................................................................... 103
From Unconscious Bias to Conscious Connections ............................................. 125

NORTHERN KENTUCKY CONVENTION CENTER
COVINGTON, KENTUCKY
MARCH 22, 2019
PROGRAM FACILITATORS:

Ballroom B: Roula Allouch
Ballroom C: J. Steven Smith
Meeting Room 1–3: Kenneth J. Gish

8:30 a.m. - 8:45 a.m.
Ballroom B

Welcome & Opening Announcements
Roula Allouch

8:45 a.m. - 9:45 a.m.
Ballroom B

There is a Certain Quietness in the Room
Paulette Brown
(1.0 CLE)

9:45 a.m. - 10:00 a.m.

BREAK

10:00 a.m. - 11:00 a.m.
Ballroom B

Mansfield Rule
Gina M. Kastel
(1.0 CLE)

10:00 a.m. – 11:00 am
Meeting Room 1 - 3

Youth Justice Now
Dr. Cherie Dawson-Edwards and
Amanda Mullins Bear
(1.0 CLE)

11:00 a.m.- 12:00 noon
Ballroom B

The Changing Definition of Family
Paul B. Thaler
(1.0 CLE)

11:00 a.m. – 12:00 noon
Meeting Room 1 – 3

Immigration Basics to Inform Your Practice
Guion L. Johnstone
(1.0 CLE)

12:15 p.m. - 1:45 p.m.
Ballroom C

LUNCH PROGRAM:
Just a Girl from Federal Dam
Justice Anne K. McKeig
(1.0 CLE)

i

2:00 p.m. - 3:00 p.m.
Ballroom B

Bystander Intervention Training for a More Inclusive Legal
Profession
Helen G. Bukulmez
(1.0 CLE)

2:00 p.m. - 3:00 p.m.
Meeting Room 1 - 3

LGBTQ+ Beyond Basics: Current Issues
Tristan N. Vaught
(1.0 CLE)

3:00 p.m. - 3:15 p.m.

BREAK

3:15 p.m. - 4:15 p.m.
Ballroom B

From Unconscious Bias to Conscious Connections
Priya D. Klocek
(1.0 Ethics Credit)

4:15 p.m.

ADJOURN

ii

THE PRESENTERS’ BIOGRAPHIES
Amanda Mullins Bear
Children’s Law Center, Inc.
215 West Short Street
Lexington, KY 40507
(859) 253-3353
abear@childrenslawky.org
Amanda Bear is the Managing Attorney of Children’s Law Center (CLC) in Lexington,
Kentucky, and the Co-Director of the Central Juvenile Defender Center. CLC is a unique
non-profit legal organization providing legal advocacy to youth, and through education,
training, and public policy work, seeks to improve the systems that serve those youths.
Prior to joining CLC, she spent over 10 years as a Public Defender, where she was a
Juvenile Specialist, and the Directing Attorney at two different trial offices. Ms. Bear has
experience in both juvenile and adult criminal cases, including complex youthful offender
and death penalty cases. She spent two years as an adjunct professor for Morehead
State University in both the Sociology and Legal Studies Departments. A life-long
Kentucky resident, she received her JD from Chase College of Law.

Paulette Brown
Locke Lord LLP
Forrestal Village
116 Village Boulevard
Princeton, NJ 08540
(973) 520-2365
paulette.brown@lockelord.com
Paulette Brown is a member of the labor & employment practice group of Locke Lord LLP
and is the Immediate Past President of the American Bar Association. Throughout her
career, she has held a number of positions, including in-house counsel to a number of
Fortune 500 companies and as a Municipal Court Judge. For the past 30 years, Ms.
Brown has engaged in the private practice of law, focusing on all facets of labor and
employment and commercial litigation. She has defended employers in cases involving
discrimination on the basis of age, sex, marital status, sexual harassment, disability, race
and national origin. She is also experienced in all aspects of workplace training and
collective bargaining. She is a certified mediator for the United States District Court,
iii

District of New Jersey and a member of the Employment AAA Panel. Ms. Brown received
her B.A. from Howard University and her J.D. from Seton Hall University School of Law.
She has been recognized by the New Jersey Law Journal as one of the prominent women
and minority attorneys in the State of New Jersey and by the National Law Journal as one
of "The 50 Most Influential Minority Lawyers in America." She has been listed as a NJ
Super Lawyer since its inception and for the past three years as one of the top 50 women
lawyers and one of the top 100 lawyers. Ms. Brown has also repeatedly been named by
US News as one of the Best Lawyers in America in the area of Commercial Litigation.
She also received DRI's Pioneer Diversity Award and the NJ State Bar Association's
Excellence in Diversity Award, and she was honored with the Spirit of Excellence and
Margaret Brent Women Lawyers of Achievement Awards by the American Bar
Association Commission on Women in the Profession. In 2014, Ms. Brown was honored
by the Rutgers Law-Camden Black Law Students Association for exemplifying the values
advocated by Dr. Martin Luther King Jr.

Helen G. Bukulmez
Spencer Law Group
2224 Regency Road
Lexington, KY 40503
(859) 797-4323
helen@helenbukulmez.com
Helen Bukulmez is a Professor teaching Attorney Marketing and Law Project
Management at NKU Salmon P. Chase College of Law. She is also Of Counsel at
Spencer Law Group, practicing in the areas of personal injury and immigration law in
Kentucky. Through her work at ECEROI.com, she globally assists law firms with their
growth, profitability, wellness, project management, and organizational needs by
providing custom marketing and business plans, attorney and staff workshops, and
quarterly growth reviews. She received her B.A. from Uludag University, a Certificate in
Global Arbitration and Mediation from Queen Mary University of London and her J.D. from
the Salmon P. Chase School of Law.

Dr. Cherie Dawson-Edwards
University of Louisville
Brigman Hall, Room 209
Louisville, KY 40208
(502) 852-0080
bcdaws01@louisville.edu
Dr. Cherie Dawson-Edwards is Chair and an Associate Professor in the Department of
Criminal Justice at the University of Louisville. She also directs the College of Arts &
Sciences' Social Change Minor. She holds a Ph.D. in Public Policy and Administration
from Virginia Commonwealth University and a Master of Science in Justice Administration
from the University of Louisville. She has taught a variety of criminal justice courses, but
her research and teaching interests center on the intersection of public policy and criminal
justice with a specific focus on schools and juvenile justice. In addition to a career in
teaching, Dr. Dawson-Edwards has held positions in probation and victim services. She
iv

is a National Board Member for the American Civil Liberties Union and serves on the
Executive Committee of American Civil Liberties Union of Kentucky. She also serves on
the statewide Subcommittee for Equity and Justice for All Youth – the KY statewide
Disproportionate Minority Contact Committee. Her most recent publications can be found
in Race & Justice: An International Journal and the American Journal of Criminal Justice.
She is a member of the American Society of Criminology, Academy of Criminal Justice
Sciences and the Southern Criminal Justice Association. Dr. Dawson-Edwards is also a
recipient of the 2016 College of Arts & Sciences Community Service Award.

Guion L. Johnstone
Kentucky Bar Association
514 West Main Street
Frankfort, KY 40601
(502) 564-3795
gjohhstone@kybar.org
Guion Johnstone is the Executive Director of the Kentucky Bar Foundation and Kentucky
IOLTA Fund. Ms. Johnstone received her Bachelor of Arts from Transylvania University,
her Juris Doctor from the University of Louisville Brandeis School of Law and her Master
of Science in Social Work from the University of Louisville Kent School of Social Work.
While in law school, she was the Executive Editor of the University of Louisville Law
Review and served on the Executive Board of the Student Bar Foundation. Prior to joining
the Bar Foundation and IOLTA, Ms. Johnstone spent three years as the Program Director
of the Maxwell Street Legal Clinic in Lexington where represented immigrants and
refugees in immigration matters. Additionally, she served as an adjunct faculty member
at the University of Kentucky College of Law. Ms. Johnstone has also worked as a
forensic social worker for New York County Defender Services in New York City and as
a staff attorney for the Honorable Phillip J. Shepherd, Chief Judge of Franklin Circuit Court
in Frankfort. During law school, she interned for Immigration Legal Services at Catholic
Charities of Louisville, Legal Aid Society of Louisville, and the Federal Community
Defenders in Philadelphia.

Gina M. Kastel
Faegre Baker Daniels LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402-3901
(612) 766-7923
gina.kastel@FaegreBD.com
Gina Kastel is the vice chair and chief operating partner at Faegre Barker Daniels in
Minneapolis, Minnesota. Ms. Kastel serves on the firm’s management board and
executive committee and previously led the firm’s health care group. In her legal practice,
she helps health care and nonprofit organizations navigate regulatory complexity and
manage legal risk. Her focus is health information privacy and security; compliance with
fraud and abuse prevention laws, including the federal Anti-Kickback statute, Stark Law,
v

False Claims Act, Physician Payments Sunshine Act and similar state laws; compliance
with facility and individual practitioner licensure requirements; internal investigations and
actions brought by the Office of Inspector General, Department of Justice, Office of Civil
Rights and Minnesota Attorney General; mergers, acquisitions, and forming and
restructuring joint ventures, subsidiaries and other affiliates. She received her B.A with
highest honors from the University of Notre Dame, she attended Trinity College in Dublin,
Ireland, and received her J.D. magna cum laude from Harvard Law School.

Priya D. Klocek
Consultant on the Go, LLC
(513) 223-5899
priya@cotgllc.com
Priya Klocek is a business consultant, executive coach, mentor, and facilitator. Her
mission is to help individuals and organizations build respectful and collaborative
relationships, so they can effectively serve their clients and communities. She is the
President and CEO of her consulting firm, Consultant on the Go LLC, which focuses on
diagnosing and improving the fundamental human interactions upon which all successful
businesses are built. Ms. Klocek has more than 20 years of experience working in the
areas of Talent Management, Inclusion & Diversity and Change Management. Her
corporate experience includes working for companies like Ashland Inc, Convergys, Great
American Insurance, and Fifth Third Bank. Having grown up in India, she has called this
region home for over 25 years.

Justice Anne McKeig
Associate Justice, Minnesota Supreme Court
Minnesota Judicial Center
25 Rev. Dr. Martin Luther King Jr. Blvd.
St. Paul, MN 55155
(651) 297-7650
Justice Anne McKeig is a descendant of the White Earth Nation, and a native of Federal
Dam in Northern Minnesota, where she grew up on the Leech Lake Reservation. Justice
McKeig attended Northland High School in Remer, Minnesota, received a B.A. from St.
Catherine University in St. Paul, and her J.D. from Hamline University School of Law in
St. Paul. She worked as an Assistant Hennepin County attorney for over 16 years,
handling child protection cases and adoption matters, with a specialty in cases involving
the Indian Child Welfare Act. Justice McKeig was appointed to the district court bench in
2008 by Governor Tim Pawlenty. She served as Presiding Judge in Family Court of the
Fourth Judicial District, located in Minneapolis, Minnesota. During her tenure, she
spearheaded the Family Court Enhancement Project, a demonstration project to improve
outcomes for families facing domestic violence issues. In September 2016, she was
appointed to the Minnesota Supreme Court by Governor Mark Dayton, becoming the first
Native American female in the United States to be appointed to a state’s highest court.
Justice McKeig is co-author of a law school curriculum entitled “Child Abuse and the Law,”
which she currently teaches as an adjunct professor at both Mitchell Hamline School of
vi

Law in St. Paul and St. Thomas School of Law in Minneapolis. She is currently a member
of the Speakers Bureau for Gundersen Health National Child Protection Training Center,
board member of Minnesota Organization on Fetal Alcohol Syndrome, Division of Indian
Work, the Infinity Project, a trustee for St. Catherine University, and a member of the
State/Tribal Court forum. Justice McKeig is married and a proud mother of five children.

Paul B. Thaler
The National LGBT Bar Association and Foundation
1200 18th Street NW, Suite 700
Washington, DC 20036
(202) 637-7663
paul@lgbtbar.org
Paul Thaler is the Director of External Affairs of the National LBGT Bar Association and
Foundation. He cultivates the relationships between The LGBT Bar and its members,
leadership, and outside constituencies, including law schools, law firms, and corporations.
He also develops programming that The LGBT Bar puts on for the benefit of its members
and the LGBT and ally legal community. Mr. Thaler received his J.D. from the University
of Baltimore School of Law, where he graduated magna cum laude in 2012. While in law
school, he worked for a civil litigation firm in Baltimore and externed for the Honorable
Shirley M. Watts of the Court of Special Appeals of Maryland. After law school, he worked
as an attorney for two litigation firms in the Baltimore area. Most recently, he was the
Assistant Director of the Law Career Development Office at the University of Baltimore
School of Law. Paul is an active member of the Maryland State Bar Association, having
been the Vice-Chair and Secretary of the Legal Education & Admission to the Bar section
and a past Fellow of the Maryland State Bar Association’s Leadership Academy.

Tristan N. Vaught
Living with Change Organization
655 Plum Street
Cincinnati, Ohio 45202
(513) 697-5955
tvaught@livingwithchange.org
Tristan Vaught (Pronouns: they/them) is currently the Director of Training and Education
at Living with Change. They are an activist, educator, and the Founding Director of the
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THERE IS A CERTAIN QUIETNESS IN THE ROOM
Paulette Brown

I.

IN THE EYE OF THE BEHOLDER
What do you see first in each picture?
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II.

DANGER OF FIRST IMPRESSIONS
We make decisions about people every day.
A.

B.
III.

Our First Impressions Can:
1.

Influence our working relationships.

2.

Affect our hiring decisions.

3.

Be affected by stereotypes of which we are not aware.

We May Not Collect All of the Data We Need

KENTUCKY BAR ASSOCIATION DIVERSITY
A.

The Kentucky Bar Association (KBA) recognizes that achieving diversity in
the legal profession requires the Association’s continued effort and
commitment.

B.

The KBA is committed to diversity in its membership, Board of Governors,
staff, committees and all leadership positions. Diversity is an inclusive
concept that encompasses race, ethnicity, national origin, religion, gender,
age, sexual orientation and disability.

C.

The KBA is a richer and more effective Association because of diversity,
as it increases our strengths, capabilities and adaptability. In addition, a
diverse group of talented legal professionals is important to the success of
law firms, law departments, public service organizations and other
organizations that include attorneys.
Through increased diversity, the KBA and its members can bring more
varied perspectives, experiences, backgrounds, talents and interests to the
practice of law and the administration of justice.

IV.

WHAT ARE DIVERSITY AND INCLUSION?
A.

B.

Diversity has been defined in many ways:
1.

Being composed of different elements.

2.

The bringing together or combining many different forms, ideas, etc.

3.

Creating an organization comprised of people from various
cultures, races, levels of ability, genders, sexual orientation, etc.

Inclusion is defined as:
A sense of belonging; feeling respected, valued for who you are, feeling a
level of supportive energy and commitment from others so that you can do
your best work.
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V.

VI.

1.

Active.

2.

Intentional.

3.

Ongoing engagement.

4.

Inclusiveness.

C.

An Organization Will Have a Diverse Composition of Employees

D.

The Perspective and Contributions of All Members of the Firm Are Valued

E.

Occurs When the Needs and Viewpoints of Diverse Communities Are
Incorporated into All Aspects of Our Firm

F.

Not the Responsibility of The Person Who Is Not Included.

WHY DIVERSITY INITIATIVES ARE IMPORTANT
A.

Diversity Affects Everyone

B.

By 2050, the U.S. Will Be More Brown than White

C.

Diverse Opinions Yield Better Results and Resolutions to Issues

D.

Society as a Whole Is Not Homogenous

E.

Most People with Whom We Interact Are Very Interested in Being Diverse
and Inclusive

F.

It’s Not About Giving One Group of People Preference Over Another Group
of People

G.

When Everyone Is Given the Same Opportunity to Succeed, It Becomes a
Win-Win for All

H.

It’s The “Right” Thing to Do

I.

Inclusive Not Exclusive

BARRIERS TO DIVERSITY & INCLUSION
A.

Diversity Lens: Our Own Culture and Background – “Blindspots”

B.

Stereotypes

C.

Unconscious or “Implicit” Bias

D.

Micro-Inequities
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VII.

E.

Unearned Privilege – The Benefit Individuals Receive Because of Their
Group Membership Rather than Just on Merit

F.

Practices and Systems That Are Neutral on Their Face but Have a
Disproportionately Negative Impact on Certain Populations

BLIND SPOTS
“If you can’t see my mirrors, I can’t see you.”

VIII.

IX.

A.

To See or Not to See

B.

Our Brain Fills in Information That It Thinks Should Be There

C.

Prevents Us from Seeing the Full Picture (Or Potential in Another)

D.

Overestimate Our Abilities

E.

Two Seconds to Check

F.

Collection of Data

G.

Every Person Has at Least One Blind Spot

H.

Linked to Unconscious Bias

I.

Influences Our Perceptions of People

J.

Less Likely to Recognize It in Ourselves as Opposed to Recognizing It in
Others

K.

Connected Privilege

L.

It’s Never Me

IMPLICIT/UNCONSCIOUS BIAS: HOW IT WORKS
A.

When Our Brain Tells Us to Do Something Without Giving Us Advance
Notice

B.

Unconscious - Unaware or Mistaken About the Nature of Particular
Feelings

C.

Bias - A Preference or an Aversion About a Person, People or Thing

D.

Unconscious Bias - Having an Attitude or Stereotype About Someone or
Something Without Knowing It

WHAT IS UNCONSCIOUS/IMPLICIT BIAS?
A.

Different from “Bias” as We Have Traditionally Understood It
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X.

B.

What We Notice About People

C.

How We Interpret Words and Behavior

D.

What We Remember About a Person

E.

How It Affects Our Decision Making

IMPLICIT SOCIAL COGNITIONS
A.

“We naturally assign people into various social categories divided by salient
and …accessible traits such as age, gender, race,” skin color, physical
disability, etc. (And science has proven that we begin to do some of this
as early as six months old!).
And, so, “just as we …have implicit cognitions that help us …drive” and eat,
we have implicit social cognitions that help us group and evaluate people
based on our schemas.

B.

XI.

How can we become conscious of our unconscious (i.e., implicit) feelings,
attitudes, behaviors and associations?

THE IMPLICIT ASSOCIATION TEST (IAT)
The IAT is a methodology or tool that tells us something about our unconscious by
our reaction time to words and categories.
EXAMPLE: If you are quicker at linking women with children than men with family
obligations; or faster at associating black and brown faces with good and pleasant
words than white and light faces with good and pleasant words, this tells you
something about attitudes that you may not have consciously thought you held.
A.

There Are Many Different Kinds of Tests You Can Take:
1.

Gender-Science IAT.
This IAT often reveals a relative link between liberal arts and
females and between science and males.

2.

Age IAT.
This IAT requires the ability to distinguish old from young faces.
This test often indicates that Americans have automatic preference
for young over old.

3.

Gender-Career IAT.
This IAT often reveals a relative link between family and females
between career and males.
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4.

Religion IAT.
This IAT requires some familiarity with religious terms from various
world religions.

5.

Disability IAT.
This IAT requires the ability to recognize symbols representing
abled and disabled individuals.

6.

Race IAT.
This IAT requires the ability to distinguish faces of European and
African origin. Recognize White and Native American It indicates
that most Americans have an automatic preference for white over
black.

7.

Sexuality IAT.
This IAT requires the ability to distinguish words and symbols
representing gay and straight people. It often reveals an automatic
preference for straight relative to gay people.

8.

Presidents IAT.
This IAT requires the ability to recognize photos of Barack Obama,
and one or more previous Presidents.

B.

Go Ahead! TAKE THE TEST.
https://implicit.harvard.edu/implicit/takeatest.html
Each test takes about six minutes and in complete privacy. If you are
interested in learning more about unconscious associations that you have,
you have to start somewhere. The IAT is one of best places to begin.

XII.

UNCONSCIOUS BIAS
A.

Why Should We Care?
1.

Fewer Opportunities to succeed.

2.

Low morale and under performance.

3.

Stereotyped people react differently when they are aware of the
labels that they are forced to wear.

4.

Appropriate representation of the demographic served.

5.

Consumers care.
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B.

C.

Common Types of Biases
1.

Confirmation.

2.

Halo | Horn.

3.

Hetero Sexism.

4.

In Group Favoritism/Affinity Group.

5.

Maternal Wall.

6.

Recall.

7.

Leniency.

What Activates Our Biases?
Our biases are most likely to be activated by five key conditions and
influences:

D.

1.

Stress.

2.

Media.

3.

Culture.

4.

Privilege.

5.

Messaging.

Possibilities Hindering Success
1.

Seeing through a different lens – our own culture and background.

2.

Media.

3.

Stereotypes.

4.

Unconscious or “implicit bias.”

5.

Micro-inequities.

6.

Unearned privilege.

7.

Believing we are color blind.

8.

Stagnation.

9.

Practices and systems that are neutral on their face.
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E.

The Media
The media can influence our thinking and perceptions.
1.

Be mindful about stereotypes! Who is the convicted felon?

2.

Sending mixed messages.
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XIII.

WHY NOT JUST BE “COLOR BLIND”?1
Definition: Color blindness is a way of thinking that we can be “nonracial.” This
means that a white person would actively attempt to treat everyone equally without
regard to racial identities – focusing on uniting factors.
A.

Puts Us at Intensified Risk of Adopting Implicit Biases Because We Are
Refusing to See and Acknowledge Things That Are in Front of Us

B.

Allows Us to Deny Differences That Make Us Uncomfortable

1

Eduardo Bonilla-Silva, Racism without Racists: Color-Blind Racism and the Persistence of Racial
Inequality in America (4th ed. 2014).

9

C.

Group Difference Should Be Celebrated Rather Than Ignored

D.

The Problem with Being “Color Blind”2
Color blindness is an attempt to act purely on intuition, i.e., to remove the
onus of deliberation. The ultimate behavioral representation of revisionist
thinking, color blindness allows the status quo to prevail. If one does not
“see color,” it may become difficult to see real differences in treatment.
EXAMPLE: Studies show that black Americans are killed at twelve times
the rate of any other group in the developed world. African-Americans,
generally, have the highest death rate and shortest survival time for most
cancers of any racial or ethnic group in America.

XIV.

XV.

HOW PRIVILEGED ARE WE?
A.

Do I Have an Advantage?

B.

Is It a “Blind Spot”?

C.

Is There an Impact?

D.

Invisible, Weightless, Backpack of Tools Given vs. Earned

E.

Do You Feel Privileged?

F.

“Privilege Is When You Think Something Is Not a Problem Because It Is
Not a Privilege to You Personally.”

HOW WE VIEW THINGS MATTER
Mark Zuckerberg, CEO of Facebook, is referred to as, “an American technology
entrepreneur and philanthropist.”
Ursula Burns, former CEO Xerox, is almost always referred to in two layers as,
“the female, African American, business woman.”
A 1L Latinx on Law Review referred to as a qualified minority.
A 1L white male on Law Review referred to as a good fit.
A.

Micro-Inequities
1.

Micro-inequities are subtle acts of discrimination which are often
covert, unintentional and hard to prove.

2

Nate Silver, Black Americans Are Killed at 12 Times the Rate of People in Other Developed
Countries, FIVETHIRTYEIGHT (June 18, 2015), http://fivethirtyeight.com/datalab/blackamericans-are-killed-at-12-times-the-rate-of -people-in-other-developed-countries/.
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B.

2.

Very Powerful.

3.

Rarely Observed – Subtle and Sometimes Invisible.

4.

Formidable way to promote workplace exclusion.

5.

Not large scale behaviors: Lasting results.

6.

Micro messages e.g. word emphasis.

7.

They are frequently unrecognized by the perpetrator but have a
significant impact on the recipient.

8.

Micro-inequities occur wherever people are perceived to be
“different.”

Micro-Inequities Are Harmful
1.

Because the victim can’t foresee them, stop them or prevent them
from recurring.

2.

Because they are a form of punishment for being different
(inequities) and occur in the context of work without regard to
performance or merit.

3.

Because they undermine the effectiveness of the recipient.

4.

Because they lead to the Pygmalion effect (expectations predict
results).

5.

Because they take up workplace time and energy and undermine
interpersonal trust and relationships.

6.

Because a separation from employment generally occurs.

7.

Examples of Micro-Inequities:
a.

Consistently mispronouncing someone’s name.

b.

Sighing loudly.

c.

Raising your voice or changing your tone.

d.

Ignoring emails for no good reason.

e.

Making statements such as “straying from the reservation.”

f.

Consistently confusing the names of people belonging to
the same race.

11

C.

XVI.

Impact of Micro-Inequities
1.

Micro-inequities work both by excluding the person of perceived
difference and by making that person less self-confident and less
productive.

2.

Micro-inequities discourage creativity and risk-taking by the target.

3.

Affects individual performance.

4.

Affects team performance.

5.

Hard to put your finger on and therefore difficult to resolve.

6.

Direct link between micro-inequities and diversity and inclusion.

CREATING AN INCLUSIVE ENVIRONMENT
A.

Engage in Critical Self-Analysis

B.

Challenge Your Own and Others’ Assumptions

C.

Be Conscious of Micro-Messaging

D.

Look at Issues and Opportunities from Others’ Viewpoints

E.

Employ Approaches That Help Us to Be More Inclusive Rather Than What
Simply Makes Us Feel Good

F.

Challenge Practices That May Be Exclusionary

G.

Don’t Participate in Exclusionary Activities/Organization

H.

Expose Yourself to Different Cultures

I.

Be Encouraged to Move Towards What May Feel Uncomfortable

J.

Speak Up for Others Who Are Made to Feel Invisible

K.

Use “I” Messages When You Respond to Inappropriate Behavior

L.

Avoid Telling Jokes About Differences, and Let Others Know That You
Don’t Want to Participate

M.

When Solving Problems or Forming Teams, Get Ideas from Female and
Diverse Attorneys and Add Them to Your Team. Encourage Others to Do
the Same

N.

Be Sensitive to the Fact That Some People Want Their Differences to be
Recognized, While Others Do Not
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O.
XVII.

Adopt the Platinum Rule: “Treat Others How THEY Want to Be Treated”

WHAT’S NEXT?
A.

We Should Not Expect to Be Perfect

B.

One or Even Two Hours Won’t Get Us Where We Need/Want to Be

C.

Reinforcement

D.

Take a New IAT Once a Month
Make a note in your calendar:
1.

April 23, 2019;

2.

May 28, 2019;

3.

June 25, 2019; and so on.

E.

How Diverse Is Your Environment?

F.

What Have I Done to Include Someone Not in My Circle?

G.

What Have I Learned About Culture Previously Unknown to Me?

H.

What Did I Do to Interrupt a Bias?

RESOURCES - A SAMPLING
•

White Privilege: Unpacking the Invisible Knapsack, Peggy McIntosh

•

https://www.americanbar.org/groups/diversity/resources/implicit-bias/

•

https://www.americanbar.org/content/dam/aba/administrative/mental_physical_di
sability/Accessible_Meetings_Toolkit.authcheckdam.pdf

•

White Fragility: Why It’s So Hard to Talk to White People About Racism, April 9,
2015 by Dr. Robin DiAngelo

•

Rules of Thumb for Awareness Agents, Jonno Hanafin

•

For Women and Minorities to Get Ahead, Managers Must Assign Work Fairly, Joan
C. Williams and Marina Multhaup

•

Women of Color Get Asked to Do More ‘Housework’. Here’s How to Say, No,
Ruchika Tulshyan
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•

https://www.americanbar.org/content/dam/aba/administrative/diversityportal/aba_div_selfassess.pdf

•

https://www.americanbar.org/groups/lawyer_assistance/research/colap_hazel

•

https://www.americanbar.org/content/dam/aba/administrative/diversityportal/diversity-inclusion-exec-summ-360-comm.pdf
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MANSFIELD RULE: FORTY-ONE LAW FIRMS ANNOUNCED AS
MANSFIELD RULE CERTIFIED
© 2017. Reprinted with permission from The Diversity Lab.

‘Mansfield Rule’ – the next generation of the Rooney Rule – certifies that law firms
consider at least 30% diverse lawyers for all governance and leadership roles.
San Francisco, August 20, 2018 – Diversity Lab announced today that the 41 trailblazing
law firms listed below have achieved Mansfield Certification after completing the inaugural
one-year Mansfield Rule pilot.
The Mansfield Rule Certification measures whether law firms have affirmatively
considered at least 30% women and attorneys of color for leadership and governance
roles, equity partner promotions, and senior lateral positions. The goal of the Mansfield
Rule is to boost the representation of diverse lawyers in law firm leadership by broadening
the pool of candidates considered for these opportunities.

2018 Mansfield Certified Firms
Akerman

Faegre Baker Daniels

Morris, Manning &
Martin

Arnold & Porter

Fasken

Morrison & Foerster

Blank Rome

Fenwick & West

Munger, Tolles & Olson

Brinks Gilson & Lione

Fish & Richardson

Nixon Peabody

Brownstein Hyatt Farber
Schreck

Goodwin

Orrick

Bryan Cave Leighton Paisner

Holland & Hart

O’Melveny & Myers

Buchanan Ingersoll & Rooney

Holland & Knight

Reed Smith

Clifford Chance

Jenner & Block

Seyfarth Shaw

Cooley

Katten Muchin

Sheppard Mullin

Covington

Latham & Watkins LLP

Troutman Sanders

Day Pitney

Littler Mendelson

White & Case

Dentons

McDermott Will & Emery

WilmerHale

DLA Piper

Miller Canfield

Winston & Strawn

Dorsey & Whitney

Morgan Lewis

Certification Process & Outcomes
To achieve the Mansfield Rule objectives, participating law firms had to first establish a
baseline metric by which they could assess and analyze their talent pipelines. To that end,
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as part of the Mansfield Rule Certification process, the firms were expected to create and
adopt documentation and tracking norms to measure their progress and identify areas for
improvement. As Peter Drucker said, “If you can’t measure it, you can’t improve it.” With
these baseline measurements, firm leaders can compare their past, current, and future
pipelines to know whether they are making headway on increasing the representation of
diverse lawyers considered for and ultimately advanced into leadership positions.
One of the favorable outcomes of the inaugural Mansfield Rule is the significant surge in
firms that now track and measure their candidate pipelines. Another immediate, positive
result is the incremental increase in diverse candidates considered for leadership roles,
equity partner promotions, and lateral hiring by firms that tracked their pipelines prior to
adopting the Mansfield Rule. The details follow.
•

100 percent of the 41 Certified firms are now tracking their pool of candidates for
leadership and governance roles, up from 30 percent of participating firms prior to
the Mansfield Rule. Of the smaller group of firms that did track their previous talent
pipelines, 73 percent increased diversity in the pool of candidates considered for
leadership after implementing the Mansfield Rule.

•

For senior associate lateral hiring, 100 percent are tracking their pipelines, up from
28 percent. Of the firms that did track previously, 57 percent increased diversity in
the pool of candidates considered after implementing the Mansfield Rule.

•

For partner lateral hiring, 100 percent are tracking their pipelines, up from 20
percent. Of the firms that did track previously, 60 percent increased diversity in the
pool of candidates considered after implementing the Mansfield Rule.

•

For equity partner promotions, 100 percent are tracking their pipelines, up from 60
percent. Of the firms that did track previously, 67 percent increased diversity in the
pool of candidates considered after implementing the Mansfield Rule.

Knowing from research that transparency and accountability contribute to increased
diversity in leadership, the Mansfield Rule also measures whether participating firms make
the responsibilities and requirements for leadership roles accessible to their lawyers. Prior
to the inaugural Mansfield Rule, only 28 percent of firms had leadership job descriptions.
Now, 55 percent of participating firms have created and published them.
“Diversity in law firms has been stagnant for decades, so we didn’t expect to change law
firm cultures overnight,” said Lisa Kirby, Director of Research & Knowledge Sharing at
Diversity Lab. “Although, as a result of the Mansfield Rule, all of the 41 Mansfield Certified
firms are now tracking their candidate pipelines for every single path that leads to
leadership. And a significant number of firms have increased the diversity of these
pipelines, which is a positive step towards diversifying their next generation of leaders.”
“We found that the 30 percent metric and the built-in accountability have had a positive
effect on encouraging our current leaders to expand the pool of talented lawyers they
develop and select as the next generation of leaders. Having baseline data on these
categories is incredibly helpful as we move into the Mansfield 2.0 certification year and
continue to broaden our diverse pipeline of leadership candidates,” said David Koschik,
partner and member of White & Case’s Executive Committee.
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In pursuit of the overall goal, many of the Mansfield Certified firms have already
demonstrated meaningful progress in diversifying their current leadership and their
pipelines to leadership following the adoption of the Mansfield Rule. Specifically:
•

40 percent of the participating firms have increased the representation of women
and diverse lawyers in leadership and governance roles;

•

33 percent increased the number of women and diverse senior associates hired;

•

35 percent increased the number of women and diverse partners hired; and

•

38 percent increased the number of women and diverse lawyers promoted to
partner.

As a result of these upward trends, several of the firms have also achieved Mansfield
Certification Plus status. “Plus” status indicates that, in addition to meeting or exceeding
the pipeline consideration requirements for Certification, these firms have successfully
reached at least 30 percent women and minority lawyer representation in a notable
number of their current leadership roles and committees. Certified Plus firms
include: Arnold & Porter; Brinks Gilson & Lione; Bryan Cave Leighton Paisner; Buchanan
Ingersoll & Rooney; Cooley; Covington; Day Pitney; DLA Piper; Dorsey & Whitney; Faegre
Baker Daniels; Fish & Richardson; Holland & Hart; Holland & Knight; Latham & Watkins
LLP; Littler Mendelson; Miller Canfield; Morris, Manning & Martin; Morrison & Foerster;
Munger, Tolles & Olson; Nixon Peabody; Orrick; O’Melveny & Myers; Reed Smith;
Seyfarth Shaw; Sheppard Mullin; WilmerHale; and Winston & Strawn.
“It has been an extraordinary honor to test this idea and achieve Mansfield Certification
Plus along with a number of other trailblazing firms. We look forward to continuing to move
the needle on diversity and inclusion in our firm and on an even broader scale with the 65
firms participating as part of Mansfield 2.0,” said Larren M. Nashelsky, Chair of Morrison
& Foerster.
Certification Benefits
As a reward for achieving Mansfield Certification and Certification Plus, the firms will send
their newly promoted diverse and women partners to one of three upcoming Client Forum
events in New York, San Francisco, and Minneapolis/St. Paul. At the Client Forums, the
women and minority lawyers will learn from and have an opportunity to connect one-onone or in small groups with legal department lawyers from more than 60 legal departments
from companies including, 3M, AIG, BASF, Baxter Healthcare, Bloomberg, CBS, Cargill,
Dell, GAP, HP Inc., Salesforce, SurveyMonkey, and Walmart.
“At SurveyMonkey, we are committed to creating a diverse and inclusive workplace, and
we strongly believe data is a valuable way to get us there. Equally important is paying it
forward which is the reason we’ve recently partnered with Paradigm to create a template
for measuring Belonging & Inclusion and work on other programs that help companies
and industries use data to create a more inclusive culture. We applaud initiatives like the
Mansfield Certification that bring data into play and help create transparency,
accountability and increased diversity of leadership,” said Lora Blum, Senior Vice
President, General Counsel, and Secretary at SurveyMonkey.
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Mansfield Rule Version 2.0 – Launched July 2018
Diversity Lab also announced that it has launched the 2.0 iteration of the Mansfield Rule,
which runs from July 2018 to July 2019, with 65 law firms. New for this version, Mansfield
2.0 will include LGBTQ+ lawyers as well as women and attorneys of color as part of the
diverse candidate pool. Also new, in addition to leadership role appointments and lateral
hiring, Mansfield 2.0 will also measure consideration for roles in client pitch meetings and
will ask participating law firms to make appointment and election processes transparent
to all lawyers in their firms. For the Mansfield 2.0 pilot, Diversity Lab will continue to
measure and report data on participating firms’ progress.
Diversity Lab is also partnering with ALM, parent company of The American Lawyer, to
develop a new searchable feature in ALM Intelligence’s Legal Compass database. The
database will allow in-house counsel to search for law firms that are “Mansfield Certified”
or are in the process of becoming certified.

Mansfield Rule 2.0 Participating Firms
Akerman

Faegre Baker Daniels

Munger Tolles & Olson

Arent Fox

Fasken

Neal, Gerber & Eisenberg

Arnold & Porter

Fenwick & West LLP

Nixon Peabody

Baker Botts

Finnegan

Norton Rose Fulbright

Baker McKenzie

Fish & Richardson

O’Melveny & Myers

Beveridge & Diamond, PC

Foley & Mansfield

Orrick

Blank Rome

Goodwin

Pepper Hamilton

Brinks Gilson & Lione

Goulston & Storrs

Reed Smith

Hogan Lovells

Saul Ewing Arnstein &
Lehr

Holland & Hart

Schiff Hardin

Holland & Knight

Schnader Harrison Segal
& Lewis

Clifford Chance

Husch Blackwell

Seyfarth Shaw

Cooley

Jenner & Block

Sheppard Mullin

Covington

Katten Muchin

Steptoe

Crowell & Moring

Kaufman Dolowich &
Voluck

Stoel Rives

Day Pitney

Littler Mendelson

White & Case

Dechert

McDermott Will & Emery

WilmerHale

Brownstein Hyatt Farber
Schreck
Bryan Cave Leighton
Paisner
Buchanan Ingersoll &
Rooney
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Dentons

Merchant & Gould

Wilson Sonsini Goodrich &
Rosati

DLA Piper

Miller Canfield

Winston & Strawn

Dorsey & Whitney

Morgan Lewis

Womble Bond Dickinson
(US) LLP

Drinker Biddle & Reath

Morris, Manning & Martin

Eversheds Sutherland

Morrison & Foerster
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MANSFIELD RULE PILOT 2017-2018 MID-POINT PROGRESS REPORT
© 2018. Reprinted with permission from The Diversity Lab.

Goals & Progress Update
The diversity imbalance in law firms took decades to solidify as barriers to advancement
such as unequal access to opportunities and unconscious biases were baked into talent
practices and the overall work environment. Even the most thoughtful and effective efforts
to dissolve biases and remove obstacles will take time. That said, there are indicators and
small wins that provide insight (and optimism) that particular activities and initiatives will
eventually move the needle in a positive direction.
Based on the 44 participating law firms’ progress thus far, the Mansfield Rule is likely one
of those initiatives.
The overall long-term goal of the Mansfield Rule is to boost the representation of diverse
lawyers at the leadership levels of a law firm. But as a starting point, the Rule’s
“consideration nudges” are designed to increase a firm management's awareness of and
actions to diversify the pipeline of candidates for governance roles, lateral hiring openings,
and equity partner promotions.
As anticipated, based on research and lessons learned from the Rooney Rule, six months
into the pilot program we have observed short-term and early “wins” (detailed on the next
page) that suggest change is happening.
While six months is certainly not enough time to uproot old processes and bring new
outcomes to fruition, the mid-year data collection and check-ins with the 44 participating
firms highlighted several structural and cultural changes that have already taken root. And,
as with any pilot, there are also challenges and bumps in the road that will require
modifications and improvements as we iterate the Mansfield Rule over time.
A brief overview of the progress, including small wins, challenges, and suggested
modifications follows.
Overall Goal of Mansfield Rule – Version 1.0
The goal of the Mansfield Rule is to increase the representation of diverse lawyers in
leadership by broadening the pool of women lawyers and attorneys of color who are
considered for significant governance roles, lateral openings, and promotions.
Shorter Term Goals, Measured at Six-Month Mark
Aggregated data across 44 participating firms
1.

Track and Document the Pipeline of Candidates (You can’t measure how far
you’ve journeyed unless you know where you started.)
20% – Participating firms formally tracking the diversity of candidates for senior
level hiring prior to the Mansfield Rule.
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30% – Participating firms formally tracking the diversity of candidates for
leadership role appointments/elections prior to the Mansfield Rule.
60% – Participating firms formally tracking the diversity of equity partner
promotions prior to the Mansfield Rule.
2.

Increase Management’s Awareness of the Candidate Population and
Diversify the Pipeline at the Leadership Level
95% – Participating firms that have experienced an increase in formal discussions
among firm leaders regarding broadening the pool of diverse candidates for
appointments to leadership positions and lateral hiring.
83% – Participating firms that have reported an increase in formal discussions
regarding broadening the pool for partnership promotions.
Many participating firms added these discussions as a regular Management
Committee agenda item.

3.

Boost Transparency
Qualifications

of

Governance

Processes,

Procedures,

and

55% – Participating firms that have adopted Leadership Job Descriptions. (27.5%
already had them; the other half are not adopting them yet.)
Longer-Term Goals, Measured at One Year Mark and Beyond
Increase the number of women and minorities in leadership ranks, TBA after first year.
Representative Feedback from Participating Firms
•

The underlying intent of the Rule actually works in that it forces people ... onto the
radar screen who would never have [been considered before] or who would have
been [only] perfunctorily considered.

•

The Mansfield Rule has been one of the best ways to demonstrate the need for
conscious efforts to build diversity. Adopting the rule has helped us identify new
candidates.

•

The partners and firm leadership are more cognizant of hiring practices and the
composition of the applicant pool.

•

Having committed to follow the Mansfield Rule has enabled senior firm
management to "punctuate" our commitment and to articulate it in a metricsoriented way.

•

[The biggest benefit has been] getting the firm and everyone to understand the
need to accurately track [the pipeline] so we can hold ourselves accountable.
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•

It has been helpful to have an external lever to drive change; the Mansfield Rule
has helped us drive forward at a different velocity.

•

The “Knowledge Sharing” calls were really helpful and one of the best things about
the program.

•

Though we had been talking about improving diversity, the Mansfield Rule gave
[us] more structure for some of those conversations, and [those conversations are]
much more directed now.

•

“Natural selection” hasn’t worked. The Mansfield Rule is providing the mechanism
we need to improve diversity in leadership at the firm.

•

We now have three women partners elected to the firmwide Management
Committee (25%) – more than [our firm] has ever had in the past – including the
first black women ever elected to the Committee.

Pilot Program Challenges
The most frequently mentioned challenges included:
•

Lateral partner hiring: Achieving a unified, consistent process with timely
communication that aligns with the Mansfield Rule framework. (Also, most lateral
partner hiring is opportunistic.)

•

Initial stages of implementation: Educating stakeholders and establishing new
processes and systems.

•

Attempting to add a degree of formality and structure to previous ad hoc ways of
decision-making, e.g., “All of the leadership appointment considerations happen in
my managing partner’s head!”

Feedback/Suggestions for Improvements and Changes
Note: All of the suggestions have been included in the 2.0 version, which will launch July
2018.
The most frequently shared suggestions for improvements and changes:
•

Add LGBTQ+ to the certification categories.

•

Provide more detailed information before the certification period begins regarding
definitions and expectations.

•

Provide more resources, such as tracking/documentation templates and additional
communications templates, to help firms with rollout and ongoing operations.

•

Improve surveys to not ask binary questions and to enable responders to save
draft answers in the system.
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Media and Press Mentions
In its inaugural year, the Mansfield Rule has been featured in numerous publications,
including Fortune, the American Lawyer, the ABA Journal, and Bloomberg Big Law
Business.
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MANSFIELD RULE: CERTIFICATION PARAMETERS & REWARDS
© 2017. Reprinted with permission from The Diversity Lab.

CERTIFICATION PARAMETERS
The Mansfield Rule requires law firms to affirmatively consider qualified women and
attorneys of color for significant leadership roles and responsibilities within the firm. To
qualify as a Mansfield Certified Law Firm, the participating law firm must interview and/or
consider at least 30% women and attorneys of color for the leadership opportunities listed
below, whether such candidates volunteered for the positions or were actively solicited by
the firm to be candidates for the positions.
•

Equity Partner Promotions

•

Lateral Partner and Mid/Senior Level Associate Searches

•

Practice Group & Office Head Leadership

•

Management/Executive Committee and/or Board of Directors

•

Partner Promotions/Nominations Committee

•

Compensation Committee

•

Chairperson and/or Managing Partner

CERTIFICATION PROCESS & REWARDS
Data is collected at the end of the yearlong process, which begins May 1, 2017, and
concludes April 30, 2018. Firms that meet or exceed 70% of the “In Consideration”
requirements – considering at least 30% women and attorneys of color for leadership roles
within the firm – are Mansfield Certified and will receive the following benefits:
•

Firm name and logo published on the Mansfield Certified webpage;

•

List of certified firms sent to hundreds of in-house legal departments and
media outlets; and

•

Invitation for the firms’ diverse partners from their two recent partner
promotion classes (2016 and 2017) to attend one of three Client Forums
on the East Coast, West Coast, and in the Midwest in August and
September 2018 (see Appendix A for a sample Client Forum agenda).

In an effort to highlight and celebrate progress, Mansfield Certified firms will also have the
opportunity to provide data on their current diversity representation in leadership during
the data collection period. Certified firms that have achieved or exceeded the goal of 30%
women and attorneys of color in half or more of the outlined leadership roles will earn
Certification Plus status. The diverse partners from the two recent partner promotion
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classes (2016 and 2017) at the law firms with Plus status will be invited to attend a special
experiential learning pitch event during day two of the Client Forum, where this next
generation of leaders will have the opportunity to meet one-on-one with 6 or more potential
clients in hopes of leveraging those relationships for business in years to come.
The clients attending the Forums vary by industry and range from large legal departments
such as CBS, 3M, Walmart, Microsoft, MasterCard, VMware, and CSX to smaller legal
departments such as ClearSlide and RPX.
DATA COLLECTION
The following data will be collected from the firms that participate in the Mansfield
Certification process.
Review Period: May 1, 2017–April 30, 2018
PART I: IN CONSIDERATION: PROGRESSION TOWARDS GREATER DIVERSITY IN
LEADERSHIP
1.

Lateral Partner Recruitment. I hereby certify that at least 30% of the candidates
formally interviewed for lateral partner searches in the U.S. were women and/or
attorneys of color.
 Yes  No  No Action Taken This Review Period  Not a Current Practice/
Committee at the Firm

2.

Lateral Associate Recruitment. I hereby certify that at least 30% of the
candidates interviewed for lateral associate searches (4th year and above) in the
U.S. were women and/or attorneys of color.
 Yes  No  No Action Taken This Review Period
Practice/Committee at the Firm

3.

Partner Promotions – Associate/Non-Equity to Equity. I hereby certify that at
least 30% of the lawyers considered as part of the final slate for equity partner in
the U.S. were women and/or attorneys of color.
 Yes  No  No Action Taken This Review Period
Practice/Committee at the Firm

4.

 Not a Current

Nominating/Partner Promotion Committee. I hereby certify that at least 30% of
the candidates considered for election or appointment to the partner nominating
committee were women and/or attorneys of color.
 Yes  No  No Action Taken This Review Period
Practice/Committee at the Firm

5.

 Not a Current

 Not a Current

Management/Executive Committee or Board of Directors. I hereby certify that
at least 30% of the candidates considered for election or appointment to the
management or executive committee were women and/or attorneys of color.
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 Yes  No  No Action Taken This Review Period
Practice/Committee at the Firm
6.

Compensation Committee. I hereby certify that at least 30% of the candidates
considered for election or appointment to the compensation committee were
women and/or attorneys of color.
 Yes  No  No Action Taken This Review Period
Practice/Committee at the Firm

7.

 Not a Current

Chairperson and/or Managing Partner. I hereby certify that at least 30% of the
candidates considered for nomination or election as chairperson and/or managing
partner were women and/or attorneys of color.
 Yes  No  No Action Taken This Review Period
Practice/Committee at the Firm

10.

 Not a Current

Office Heads. I hereby certify that at least 30% of the candidates considered for
appointment to open local office head positions were women and/or attorneys of
color.
 Yes  No  No Action Taken This Review Period
Practice/Committee at the Firm

9.

 Not a Current

Practice Group Leaders. I hereby certify that at least 30% of the candidates
considered for appointment to open practice group leader positions were women
and/or attorneys of color.
 Yes  No  No Action Taken This Review Period
Practice/Committee at the Firm

8.

 Not a Current

 Not a Current

Leadership Job Descriptions. I hereby certify that at least 50% of the active
roles/committees at the firm mentioned above have written job descriptions that
are accessible to all lawyers at the firm.
 Yes  No

MANSFIELD RULE CERTIFICATION: For the roles/committees above that the firm took
action on during this review period, I hereby certify that the firm affirmatively achieved at
least 70% of the “In Consideration” goals.
 Yes  No
Mansfield Certified firms will be announced to the media and marketed directly to legal
departments. All certified firms are invited to send the diverse partners from the two
recent promotion classes to one of three Client Forum events (i.e., West Coast, East
Coast, Midwest) with in-house legal departments.
**********
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PART II: FOR MANSFIELD CERTIFIED FIRMS ONLY: CERTIFICATION PLUS
STATUS – MILESTONES TOWARD DIVERSITY IN LEADERSHIP ACHIEVED
Annual Review Date: April 30, 2018
1.

Partner Promotions – Associate/Non-Equity to Equity. I hereby certify that at
least 30% of lawyers promoted to equity partner in the U.S. during this review
period were women and/or attorneys of color.
 Yes  No  No Equity Partner Promotions During Review Period
If Yes: _____ - # of Women & AOC Promoted / _____- Total # of Lawyers
Promoted = _____%

2.

Equity Partners.. I hereby certify that at least 30% of the equity partners in the
U.S. are women and/or attorneys of color.
 Yes  No
If Yes: _____ - # of Women or AOC Equity Partners / _____ - Total # of Equity
Lawyers = _____%

3.

Nominating Committee. I hereby certify that at least 30% of the firm’s nominating
committee are women and/or attorneys of color.
 Yes  No  Not a Current Practice/Committee at the Firm
If Yes: _____ - # of Women & AOC Members / _____ - Total # of Committee
Members = _____%

4.

Management/Executive Committee or Board of Directors. I hereby certify that
at least 30% of the firm’s management or executive committee are women and/or
attorneys of color.
 Yes  No  Not a Current Practice/Committee at the Firm
If Yes: _____- # of Women & AOC Members / _____ - Total # of Committee
Members = _____%

5.

Compensation Committee. I hereby certify that at least 30% of the firm’s
compensation committee are women and/or attorneys of color.
 Yes  No  Not a Current Practice/Committee at the Firm
If Yes: _____ - # of Women & AOC Members / _____ - Total # of Committee
Members = _____%

6.

Practice Groups. I hereby certify that at least 30% of the practice group leaders
at the firm are women and/or attorneys of color.
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 Yes  No  Not a Current Practice/Committee at the Firm
If Yes: _____ - # of Women & AOC PG Leaders / _____ - Total # of PG Leaders
= _____%
7.

Office Heads. I hereby certify that at least 30% of the local office heads at the firm
are women and/or attorneys of color.
 Yes  No  Not a Current Practice/Committee at the Firm
If Yes: _____ - # of Women & AOC Office Heads / _____ - Total # of Office Heads
= _____%

8.

Chairperson or Managing Partner. I hereby certify that the chairperson or
managing partner is a woman and/or an attorney of color.
 Yes  No
If Yes:  Female or AOC Chairperson (and/or)  Female or AOC Managing
Partner

GENDER EQUITY ACHIEVEMENTS: For the roles/committees outlined above that exist
at the firm, I hereby certify that the firm affirmatively achieved at least 50% of the
“Milestone” diversity goals.
 Yes  No
Mansfield Certified firms that achieve this milestone are invited to send their newly elected
diverse partners to a special experiential learning pitch event on day two of the Client
Forum.
**********
PART III: FIRM LEADERSHIP AFFIRMATION & GUARANTOR
I, as the CEO, Managing Partner, Chair, or equivalent position of the firm, have the
authority to provide the information and make the statements contained herein. I certify
that all information included is true and accurate to the best of my knowledge as of the
date hereof.
Name:
Title:
Firm:
Date:
Email:
Signature:
Completed forms must be submitted to Kate Johnston Ryan at kate@diversitylab.com by May 18, 2018
Questions regarding certification should be directed to Caren Ulrich Stacy at Caren@diversitylab.com.
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MANSFIELD RULE CERTIFICATION FAQ
© 2017. Reprinted with permission from The Diversity Lab.

•

Why does the Mansfield Rule ask that 30% of candidates considered for leadership
opportunities be women and/or attorneys of color? Why doesn’t it require one
woman or attorney of color candidate for each position, in keeping with the Rooney
Rule and the original Mansfield Rule proposal at the Women in Law Hackathon?
Research shows that having a critical mass of diverse individuals on key
committees (one-third in relative terms and at least three in absolute numbers) is
required to allow groups to experience the benefits of diversity, while two or fewer
women and attorneys of color on a committee are inevitably reduced to symbolic
representatives. Thus, we increased the candidacy requirement of the original
Mansfield Rule proposal – based on the research as well as feedback from the
Hackathon judges and participating clients – to 30% to more effectively address
the need for greater diversity in law firm leadership. Additional research shows
that a critical mass of women and attorneys of color will be more likely to lead to a
top-down cultural shift that results in greater diversity across the entire
organization.
•

Not all positions at my firm have a clearly defined candidate slate. For example,
when considering partners for the Compensation Committee, we regard all equity
partners as technically eligible. How can we determine if 30% of our candidate
pool for a given position are women and attorneys of color if there is no formal
slate?
Appointments and/or the election process for certain governance roles may
understandably be less formal than others. However, there is almost always a
“short list” of individuals who are discussed, in varying degrees of formality, and
considered in the running to potentially fill the open roles. For Mansfield Rule
certification purposes, participating firms are asked to internally monitor and openly
discuss these informal slates to ensure one-third of the candidates are women and
attorneys of color. Incorporating a reflective and transparent element into
determining potential candidates achieves two of the key goals for this idea —
increasing the gender and racial/ethnic equity awareness of the leaders involved
and proactively driving the leaders to broaden the group of candidates who are
considered.
This may represent a change for firms or some groups within firms. These
potential changes are intentional because adding this framework/structure and
degree of formality to previously informal processes will likely increase inclusion in
law firm leadership. By forcing a broader field of consideration, it ensures
conversations do not default to simply replicating the status quo. And by
establishing a process, lawyers who are not in traditional “in-groups” will more fully
understand the inner workings of leadership successions. The sample job
descriptions described below can complement this by further clarifying the
“unwritten rules” of leadership appointments and qualifications.
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•

What is the purpose of the sample job descriptions and how should we use them?
One of the goals of the Mansfield Rule is to create increased transparency and
structure regarding leadership appointments and succession planning.
Establishing and internally publicizing role requirements and descriptions are key
elements to allow interested partners to self-identify and volunteer for
consideration. There may be partners who were previously omitted from
consideration who simply underestimated their own eligibility. Communicating role
requirements also provides junior partners guidance on what skills they need to
strengthen in order to be considered for leadership opportunities in the future.
Sample job descriptions, drafted by the Diversity Lab team from best practices in
the industry, are available for you to tailor to your firm.

•

What are the Mansfield Rule expectations regarding lateral partner hires when my
firm is looking for a particular expertise or pursuing a specific book of business?
For many firms, there are two types of lateral partner hires – opportunistic and
formal searches. Opportunistic hires are those lawyers that approach the firm
directly, even though there is not a posted opportunity. Under that circumstance,
there may not be multiple candidates under consideration, and it would not factor
into Mansfield Rule Certification. However, in instances where the firm is
proactively seeking lateral partners with a book of business or a particular
expertise or background, the recruitment team and firm leaders should make a
point of identifying and considering women and attorney of color candidates,
specifically 30% of the candidate pool as defined by the Mansfield Rule. Since
search firms are often used in this process, it is advisable to inform the firm’s
external recruiter of the need to receive a diverse slate of candidates for review.
What if my firm considered diverse partners for a given leadership position but a
male partner who does not identify as an attorney of color was ultimately selected?
Do we need to provide documentation to support that 30% of the candidates
considered were women and attorneys of color?
It is recommended that participating firms track the diversity of their leadership
pipelines as a best practice, but Mansfield Rule Certification is an honor system.
Participating firms are not required to submit candidate names or formal supporting
documents with data.

•

What if our Executive Committee or other leadership positions at the firm are not
appointed, instead partners “self-select” to run?
In the spirit of the Mansfield Rule, we encourage firms to rethink or, at minimum,
focus on managing the “self-select” leadership succession process so that women
and attorneys of color are invited and encouraged to run for positions with the goal
of reaching 30% of the candidate pool. Research shows that women (and others
who are not part of the majority) don’t put themselves up for leadership positions
as frequently as men do — they wait to be asked. Thus, relying on self-selection
in the leadership succession planning or election process sometimes results in
gender and racial inequities.

32

•

What are the Client Forums and which clients plan to participate?
The Client Forums are two-day, in-person summits that bring together diverse new
partners from certified firms and diversity-committed clients/businesses to
exchange ideas and build relationships that will hopefully lead to increased client
work at the firm. A sample Client Forum agenda can be found under Appendix A.
Three Client Forums will be held as part of the Mansfield Rule pilot program in
August and September of 2018. Firms that meet or exceed 70% of the Mansfield
Rule’s “In Consideration” requirements will be invited to attend one of the three
Forums. Certified firms that achieve the goal of 30% or more women and attorneys
of color in leadership positions (Certification Plus firms) will also be invited to a
special experiential learning pitch and feedback session on day two of the Client
Forums.
Diversity Lab will circulate a list of participating clients prior to each event so that
your new partners will have the opportunity to select the Client Forum (East Coast,
West Coast, or Midwest) that provides the best opportunity for new/expanded work
and least number of conflicts for the firm.
Apropos to the core idea of the Mansfield Rule – increasing diversity in law firm
leadership – the Client Forums provide an opportunity for your firm’s new diverse
partners to expand their networks, learn more about clients’ concerns, and
potentially generate new business or expand existing business, which are all
crucial elements for their longer term success and advancement potential.
The clients attending the Forums vary by industry and range from large legal
departments such as CBS, 3M, Walmart, MasterCard, Microsoft, VMware, and
CSX to smaller legal departments such as ClearSlide and RPX Corp.

•

Who should attend the Client Forums and how many lawyers can each firm send?
All diverse partners from the two recent partner promotion classes (classes of 2016
and 2017) at Mansfield Certified firms will be invited to attend one of three Client
Forums in August and September 2018. There is no limit on the number of
attendees.
As mentioned above, all diverse new partners from Certification Plus firms, those
that have achieved the 30% milestone in half of their leadership roles/committees,
will also be invited to the special experiential learning pitch sessions on day two of
the Forum.
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DIVERSIFYING THE PIPELINE FOR LAW FIRM LEADERSHIP
Olivia Covington
©2017. Reprinted with permission from The Indiana Lawyer.

About the Initiative
Diversity Lab’s new Mansfield Rule initiative is designed to ensure law firms and legal
departments making hiring decisions include women and minorities as at least 30 percent
of the candidate pool. The rule addresses multiple hiring levels, including upper-level
governance positions as:
Equity partner promotions
Practice group and department leadership
Executive committee/board of directors membership
Chairperson/managing partner selection.
Other important decision-making roles that are subject to the Mansfield Rule’s 30 percent
benchmark are:
Partner promotions/nominations committee
Compensation committee
Finally, the Mansfield Rule also addresses other areas of law firm hiring and promotions,
such as:
Lateral partner searches
Mid/senior associate searches
In 2003, the National Football League established a policy requiring all teams to interview
at least one minority candidate for high-level coaching and team operations jobs. Today,
the legal community is putting its own spin on the “Rooney Rule,” named after Dan
Rooney, former owner of the Pittsburgh Steelers and then-chairman of the league’s
diversity committee, by piloting a new initiative designed to ensure the pipeline to law firm
leadership positions contains a diverse pool of candidates.
Born of Diversity Lab’s 2016 Women in Law Hackathon, the new initiative known as the
“Mansfield Rule” uses a data-driven approach to ensure participating firms actively
consider women and minorities for open positions when making hiring decisions, including
making selections for promotions, lateral hires and law firm governance positions. Thirty
percent of a candidate pool must be women and minorities under the rule. Bearing the
name of Arabella Mansfield, the first woman admitted to the practice of law in the United
States, the Mansfield Rule initiative requires law firms to intentionally track the applicants
they consider in the hiring process to ensure the pipeline into law firm leadership includes
candidates from as many backgrounds as possible.
“It’s the Rooney Rule on steroids,” said Caren Ulrich Stacy, Diversity Lab founder and
CEO.
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From idea to initiative
Diversity Lab’s Women in Law Hackathon, held at Stanford University in June 2016, was
a competition styled after the reality TV series “Shark Tank.” The competition brought
together 54 law firm leaders from across the country and tasked them with developing
initiatives that promote the advancement of women in the law. Nina Markey, a shareholder
in Littler Mendelson P.C.’s Philadelphia office, was on the team of leaders who came up
with the Mansfield Rule idea. Markey and her team wanted to develop a concept that
would be easy for law firms to implement, yet would still be impactful toward the goal of
advancing women in the law. With the original Rooney Rule in mind, they pitched an idea
that would require law firms to be intentional in their selection of a diverse applicant pool
when making hiring decisions.
The Hackathon judges didn’t select the Mansfield Rule as a winning pitch, but the concept
was able to come to fruition after being selected as a fan favorite idea. While the original
pitch focused on the promotion of women in the law, the implementation of the Mansfield
Rule expanded the concept to also include minority attorneys.
The combination of simplicity and impact is what made the Mansfield Rule appeal to the
Hackathon participants and caused them to throw their support behind the idea, Stacy
said. Specifically, Markey said the 30 percent benchmark is easy to measure, yet is a large
enough number to effectuate real change toward a more diverse pipeline.
Inter-firm collaboration
Women and minorities have a long history of being underrepresented in the legal
profession, prompting research into the reasons why as well as possible remedies, said
Brita Horvath, director of diversity and inclusion for Faegre Baker Daniels LLP, one of 44
participating firms and legal departments that are changing their recruiting practices to try
to reach the 30 percent benchmark. She said the Mansfield Rule stands apart from prior
efforts because all the participating firms are collaborating with the goal of creating a more
diverse legal pipeline.
That inter-firm collaboration was not an original tenet of the concept Markey and her team
pitched at the Hackathon, Horvath said, but rather has developed naturally and out of
necessity.
Each participating firm is unique and has its own internal hiring process, which means
there is no uniform way of reaching the 30 percent goal, she explained.
That’s why the firms began participating in “knowledge sharing calls,” or conference calls
that allow the participants to share what is working for them as they try to implement the
Mansfield Rule, and to ask for ideas when they are struggling. The process of physically
tracking the number of women or minority applicants has been one of the biggest
challenges for participating firms, Stacy said.
Karen Herz, Littler’s senior director of attorney recruiting and development, agreed, noting
that before the rule, she had never taken the time to intentionally keep track of what the
pool of applicants looked like. Now, Herz and other Littler attorneys involved in the hiring
process take several looks at their applicant lists to ensure a sufficient number of women
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and minorities are represented. The firm usually has a sufficiently diverse candidate pool,
Herz said, but she still reviews that pool to ensure no groups are underrepresented.
Likewise, Horvath said Faegre has historically been above national averages in terms of
women in leadership positions, so participation in the Mansfield Rule has helped the firm
to improve upon its existing efforts.
“With diversity and inclusion, there’s a certain amount of an understandably subjective
approach,” Horvath said. “With this particular initiative, it’s data-driven, so it sort of makes
it more objective. … It’s measurable and there’s a method, and I think that has a lot of
appeal and attraction.”
The collaborative portion of the Mansfield Rule’s method is its most attractive feature,
Horvath said. For example, during a recent knowledge sharing call, the participating firms
learned about writing gender-neutral job postings, a topic that opened Horvath’s eyes to
best practices for ensuring job announcements appeal to applicants from all backgrounds.
She found that information to be particularly relevant to openings for lateral hires, which
would be posted internally and externally to the broader legal community.
Experts from various industries also participate in these calls to share their perspectives
on the diversity promotion tactics that are successful in their line of work, Stacy said.
For example, technology professionals recently spoke on the benefits of strategies such
as blind resume reviews and interviews, which can minimize unconscious biases.
“We’re trying to give them as much support and knowledge sharing as we can give them
to diversify their pipeline,” she said.
Future success?
As the Mansfield Rule has been rolled out across the country, there’s been one common
thread running through each office: internal support from attorneys.
That support has come as a pleasant surprise in some instances, Stacy said, because
there was some concern about attorneys who might be skeptical of whether the initiative
could work. But so far, the skeptics have been silenced as attorneys witness the simple
process of tracking applicants and being intentional when seeking diversity in candidate
pools, the Diversity Lab CEO said.
Looking toward the future, the attorneys anticipate the Mansfield Rule will succeed beyond
its initial pilot year as firms begin to view the initiative as an opportunity to take muchneeded steps toward diversifying their practices.
“We’ve had (44) of the biggest and best law firms who, right out of the gate, signed on
knowing what it meant, but only with a rough outline,” Markey said. “They were signing on
pretty blindly, and that’s a testament to how much this is needed and that firms are looking
for ways to improve these efforts.”
Aside from Faegre and Littler, two other participants have Indiana ties: Brinks Gilson &
Lione, which has an Indianapolis office, and Salesforce’s legal department.
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YOUTH JUSTICE NOW
Amanda Mullins Bear

I.

WHAT IS DMC?
Disproportionate Minority Contact=Racial and Ethnic Disparities (REDs)
A.

JJDPA defines REDs as “minority youth populations being involved at a
decision point in the juvenile justice system at disproportionately higher
rates than non-minority youth.”

B.

James Bell, Director of the Burns Institute, on Racial and Ethnic Disparities
(REDs):
The W. Haywood Burns Institute for Justice, Fairness, and Equity
eliminates racial and ethnic disparities by building a community-centered
response to youthful misbehavior that is equitable and restorative.
https://youtu.be/prn5cQdHHR8

II.

NATIONAL TRENDS: OJJDP DATA
From the National Disproportionate Minority Contact Handbook:
https://www.ojjdp.gov/ojstatbb/dmcdb/

Available:

2016 Case Processing Summary:
Referrals: Rates per 1000 population at risk
(10 and older)
Diverted, Detained, Placed:
Rates per 100 cases referred/adjudicated
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Hispanic

Placed

2016 Case Processing Summary:
Referrals: Rates per 1000 population at risk
(10 and older)
Diverted, Detained, Placed: Rates per
100 cases referred/adjudicated
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III.

Detained
Black
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KENTUCKY TRENDS
A.

Complaints Against African American Youth Were Filed at a Rate Twice
Their Representation. Complaints (Percentage) Filed by Race/Ethnicity
January-June 2018. Data provided by KY Administrative Office of the
Courts
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B.

At Positive Contact Points, African American Youth are Underrepresented.

Complaints Filed by Race/Ethnicity
January-June 2018
Data Provided by Administrative
Office of the Courts
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Second Largest Racial Disparity: African American Youth are Significantly
Overrepresented in Detention. Data Provided by Kentucky Administrative
Office of the Courts

Detention at Intake January-June 2018
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Caucasian
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Hispanic
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D.

Largest Racial Disparity: 11 Percent of the Population Suffers 60 Percent
of the Harshest Consequence. Data Provided by Kentucky Administrative
Office of the Courts

Youthful Offender Referrals in 2018
3%

35%

60%

Caucasian

E.

African American

Hispanic

Trends in Top 4 DMC Counties. Data Provided by Kentucky Administrative
Office of the Courts

42

F.

Overall Commitments to DJJ Have Decreased by 10.7 percent. Data
Provided by Kentucky Department of Juvenile Justice

G.

Black Youth Commitments Increased by 20 percent. Data Provided by
Kentucky Department of Juvenile Justice

43

IV.

V.

VI.

JJDPA REQUIREMENTS
A.

Juvenile Justice and Delinquency Prevention Act: Re-enacted and Revised
in December 2018

B.

Establish State Advisory Groups

C.

Identify and Analyze State Data

D.

Develop and Implement a Work Plan for Policy and Practice Changes

KENTUCKY’S COMPLIANCE WITH JJDPA
A.

Establish SAGs: Kentucky Has a DMC Subcommittee as Part of the
Kentucky Juveniles Justice Advisory Board

B.

Identify and Analyze Data: SB 200 Would Require State Agencies to
Collect and Report on this Data (Most Are Already Doing This Without
Statutory Mandate)

C.

Develop and Implement Work Plan: DMC Coordinator; Targeted Local
DMC Reduction Sites; Implemented DMC Systems Improvement and
Delinquency Prevention Strategies

JDAI CORE STRATEGIES
A.

Collaboration Among Juvenile Justice Agencies, Community Organizations
and Other Governmental Agencies

B.

The Use of Data in Making Policy and Case-Level Decisions

C.

Objective Instruments to Guide Detention Decisions

D.

Operation of a Continuum of Non-Secure Detention Alternatives

E.

Case Processing Efficiencies to Reduce Time Between Arrest and Case
Disposition; Improvement of Conditions of Confinement

F.

Safe Reductions of Special Populations (e.g. Violations of Probation,
Warrants and Cases Awaiting Placement)

G.

Racial/Ethnic Fairness in Policy and Case-Level Decision-Making

H.

Improving Conditions of Confinement

I.

Juvenile Detention Alternatives Initiative (JDAI)

J.

The Annie E. Casey Foundation:
“This video commemorates the pioneers and current practitioners of the
Annie E. Casey Foundation's Juvenile Detention Alternatives Initiative.
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Founded in 1992, JDAI is based on the belief that every young person
deserves a brighter future, no matter what they have done. The video
captures the audacious spirit of the initiative’s early years, the camaraderie
among practitioners across the country and the dramatic results that JDAI
has achieved for young people in its first quarter century. The Pretrial
Justice Institute produced the video on behalf of the Casey Foundation.”
https://youtu.be/eh9ejxlxmrq
K.

Kenton, Campbell, Fayette, and Jefferson
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THE CHANGING DEFINITION OF FAMILY – AN EVER CHANGING TIDE:
SUCCESSES AND CHALLENGES IN LGBT FAMILY LAW
Paul B. Thaler

I.

LGBT FAMILY LAW BASICS – RELATIONSHIP RECOGNITION
A.

B.

C.

History of Discrimination against Same-Sex Couples
1.

1970s – State laws limiting marriage to opposite sex couples upheld
as constitutional. See e.g. Baker v. Nelson, 191 N.W.2d 185 (Minn.
1971).

2.

1980s – State laws criminalizing private, consensual homosexual
sex upheld as constitutional. See Bowers v. Hardwick, 478 U.S. 186
(1986).

3.

1990s – Congress passes Defense of Marriage Act in 1996 defining
marriage federally as union of a man and a woman and carves out
an exception to the Full Faith and Credit Clause to allow states to
discount same-sex marriages performed in other states.

Road to Legal Relationship Recognition
1.

2000s – Sodomy laws held unconstitutional, ending criminalization
of consensual same-sex sexual activity. Lawrence v. Texas, 539
U.S. 558 (2003) (overturned Bowers in 6-3 decision invalidating
sodomy laws in 13 states and acknowledged the importance of
keeping the state out of private, non-harmful conduct and
relationships).

2.

2000s – Numerous states legalize same-sex marriage, either by
court decision or statute. See e.g. In re Marriage Cases, 183 P.3d
384 (Cal. 2008); Goodridge v. Dept. of Public Health, 798 N.E.2d
941 (Mass. 2003); Hollingsworth v. Perry; Vermont Marriage
Equality Act, Act 3, Regular Session Law of Vermont, 2009; etc.

3.

2000s – At this same time, a larger number of states passed “miniDOMAs” that enshrined anti-LGBT principles in their constitutions.

Landmark Marriage Cases
1.

U.S. v. Windsor, 570 U.S. 744 (2013). Supreme Court holds DOMA
Section 3 unconstitutional, which defined "marriage" and "spouse"
federally to opposite-sex unions only – and in doing so, extends
1,000 federal rights and protections to same-sex couples.

2.

Obergefell v. Hodges, 135 S.Ct. 2584 (2015): The Supreme Court
rule that the fundamental right to marry is guaranteed to same-sex
couples by both the Due Process Clause and the Equal Protection
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Clause of the Fourteenth Amendment to the United States
Constitution. The Court failed to articulate a standard of scrutiny,
however, which will continue to handicap the LGBT movement in
future litigation.
II.

LGBT FAMILY LAW BASICS – PARENTAGE
A.

Around a quarter of gay and lesbian couples are raising children according
to the most recent census. Regardless of method – adoption, surrogacy,
mixed/step families, etc. – these families face discrimination and additional
obstacles not faced by heterosexual couples.

B.

A main tenant of family law is privacy – i.e., freedom from state interference
– in family decision making. Courts have long recognized the Due Process
Clause of the Fourteenth Amendment protects parents’ fundamental liberty
interest “in the care, custody, and control of their children.” Troxel v.
Granville, 530 U.S. 57, 65 (2000); see Santosky v. Kramer, 455 U.S. 745
(1982).

C.

Same-sex families, however, historically have not been granted the same
privacy rights in family planning.

D.

Discrimination in Family Planning
1.

Studies have shown no developmental difference in children raised
by same-sex parents; however, children were harmed by being part
of a family treated differently and legally “less than” heterosexual
families. Judith Stacey & Timothy J. Biblarz, (How) Does the Sexual
Orientation of Parents Matter?, 66 Am. Soc. Rev. 159, 176 (2001)
(“Parental sexual orientation per se has no measurable effect on
the quality of parent-child relationships or on children’s mental
health or social adjustment, there is no evidentiary basis for
considering parental sexual orientation in decisions about children’s
‘best interest.’”)

2.

Yet, several states have laws that limit or prohibit adoption by
unmarried LGBT individuals or couples.

3.

Currently, 10 states including Virginia, Michigan, Alabama, and
Kansas, permit state-licensed child welfare agencies to refuse to
place and provide services to children and families if doing so
conflicts with the agency’s religious or moral beliefs. See ABA
Resolution 113, 2019.

4.

Similar efforts have been made on the federal level. See Child
Welfare Provider Inclusion Act of 2017, H.R. 1881, S.811, 115th
Cong. (2017). See also Marouf v. Azar, No. 18-cv-00378 (D.D.C.
Feb. 20, 2018) (litigation against USCCB and DHHS on behalf of
couple denied the opportunity to apply to serve as foster parents for
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refugee children by the U.S. Conference of Catholic Bishops
because they did not “mirror the holy family”).
E.

Determining Legal Parentage
1.

Unlike in heterosexual families where both spouses are presumed
to be the parents of any children brought into the family, same-sex
families have had to undergo additional proceedings to obtain legal
parentage.

2.

Legal parentage is crucial for protecting the rights and
responsibilities of both child and parent, including citizenship, child
support, inheritance, hospital visitation, power of attorney, etc.

3.

Several states have enacted legislation to better facilitate legal
parentage in LGBT families through second parent adoption.

4.

III.

a.

“A second parent adoption (also called a co-parent
adoption) is a legal procedure that allows a same-sex
parent, regardless of whether they have a legally
recognized relationship to the other parent, to adopt her or
his partner's biological or adoptive child without terminating
the first parent’s legal status as a parent.” See Adoption by
LGBT Parents, National Center for Lesbian Rights,
http://www.nclrights.org/wp-content/uploads/2013/07/2PA_
state_ list.pdf, 2018.

b.

Ten states allow second-parent adoption either by explicit
authorization in the state’s adoption statute or by appellate
ruling. Additionally, 17 other states have counties where trial
court judges have granted second-parent adoptions. 1
Adoption Law and Practice §3.06.

Following Obergefell and other landmark LGBT civil rights cases,
courts have continued to emphasize the importance of treating
children of same-sex couples the same as those of opposite-sex
couples. Many states have pushed back, however. In Arkansas, for
example, a law requiring a woman’s married spouse automatically
appear on a child’s birth certificate was not extended to similarly
situated same-sex couples. The Supreme Court upheld Obergefell,
reiterating the Constitution entitles same-sex couples to civil
marriage “on the same terms and conditions as opposite-sex
couples.” This includes treating married same-sex couples
differently from married opposite-sex couples in issuing birth
certificates. Pavan v. Smith, 137 S.Ct. 2075 (2017).

IMPORTANCE AND IMPACT OF MARRIAGE EQUALITY
A.

Impact of Marriage Equality on LGBT Families Cannot be Overstated
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IV.

B.

In addition to ensuring spousal recognition for thousands of federal and
state benefits, marriage recognition of same-sex relationships provides
automatic legal parentage by way of the legal connection between the
parents (as it does in heterosexual couples with children).

C.

Marriage equality was crucial for protecting LGBT families and ensuring
they receive the same important state benefits as heterosexual families,
benefits that promote strong families: end of life benefits, tax benefits,
inheritance, hospital visitation rights, social security, welfare, health
insurance, adoption, custody, workers’ comp, etc.

D.

Without same-sex marriage recognition and the presumption of
parenthood, most same-sex couples with children had to make a difficult
decision – designating one parent as the legal parent; the other would be
a legal stranger with no parental legal rights or protections. Without a
legally recognized relationship, the parent would be unable to consent to
emergency medical procedures, obtain school records, etc., and the child
would have no inheritance rights.

E.

Judicial conversation changed over time with focus more on children and
the state’s paramount interest in protecting children. Children of LGBT
families should not be treated differently or less than children of
heterosexual families.

NEW CHALLENGES FACED BY RFRAS
A.

Despite landmark decisions of Windsor and Obergefell, LGBT families are
still under threat, face significant discrimination, and must overcome
hurdles not faced by heterosexual counterparts. In particular, the rise of
“religious freedom” legislation across the country once again places LGBT
families in a subclass.

B.

Religious freedom legislation is not new. In 1993, Bill Clinton signed the
federal Religious Freedom Restoration Act (RFRA). The Act required the
government to have a “compelling interest” before infringing on religious
freedom and that the government use the “least restrictive” means of doing
so. In 1997, the Supreme Court ruled RFRA applied only to the federal
government leading states to quickly pass their own RFRAs. These include
Alabama, Arizona, Arkansas, Connecticut, Florida, Idaho, Illinois, Indiana,
Kansas, Kentucky, Louisiana, Mississippi, Missouri, New Mexico,
Oklahoma, Pennsylvania, Rhode Island, South Carolina, Tennessee,
Texas, and Virginia.

C.

Many of these state RFRAs are far reaching. Mississippi’s, for example,
classifies the following beliefs as religious: 1) marriage is only between a
man and a woman; 2) sexual relations are confined only to marriage; and
3) sex is an immutable characteristic assigned at birth, and states that
those who act under these beliefs have certain legal protections against
legal
action.
See
https://www.lambdalegal.org/sites/default/files/
barber_ms_20161216_opening-brief.pdf; See also, https://slate.com/
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news-and-politics/2017/04/mississippis-hb-1523-the-nations-worst-antigay-bill-goes-on-trial.html
D.

This issue is at the forefront of the LGBT community’s fight for equality – in
and out of the family law arena. See, Masterpiece Cakeshop, Ltd. v.
Colorado Civil Rights Com’n, 138 S.Ct. 1719 (2018).

E.

Just as the marriage debate shifted to protecting children – the basis of
Obergefell in many respects – so should the best interest of children push
against RFRA’s license to discriminate.
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NATIONAL LBGT BAR ASSOCIATION’S REPORT TO THE HOUSE
OF DELEGATES – RESOLUTION 113
Reprinted with permission from the NLBGT Bar Association.

AMERICAN BAR ASSOCIATION
NATIONAL LGBT BAR ASSOCIATION
COMMISSION ON SEXUAL ORIENTATION AND GENDER IDENTITY
REPORT TO THE HOUSE OF DELEGATES
RESOLUTION 113
RESOLVED, That the American Bar Association opposes laws, regulations, and rules or
practices that discriminate against LGBT individuals in the exercise of the fundamental
right to parent;
FURTHER RESOLVED, That the American Bar Association urges lawmakers in
jurisdictions where such discriminatory laws, regulations, and practices exist to promptly
repeal them and ensure the equal protection of all LGBT individuals under the law; and
FURTHER RESOLVED, That the American Bar Association urges bar associations and
attorneys to defend victims of anti-LGBT discrimination, and to recognize and support their
colleagues taking on this work.
REPORT
I.

Introduction
Despite significantly increased recognition of LGBT rights in recent decades, state
and federal lawmakers have attempted and often succeeded in restricting LGBT
individuals’ fundamental right to parent. This report will describe the current state
of the law regarding LGBT parenting rights, the increased threats to these rights,
and all available data on the reality of LGBT parenting.
As it stands, a patchwork of current laws and judicial decisions have incorporated
LGBT parents and families into areas of family law that previously only considered
different-sex married couples and their families.
In its reasoning in Obergefell v. Hodges, 135 S. Ct. 2584 (2015), the Supreme
Court acknowledged that LGBT individuals are parents to millions of children
around the country and that these families deserve the same recognition and
protection as any other family. However, since Obergefell, not every state has
updated its laws to incorporate the reasoning and spirit of Obergefell and
lawmakers in some states have incorrectly argued that there is ambiguity in the
breadth of Obergefell’s holding that still permits discrimination against LGBT
individuals. For example, ten states now permit state-licensed child welfare
agencies to refuse to place and provide services to children and families if doing
so conflicts with the agency’s religious or moral beliefs. These policies have
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acutely affected LGBT parents, who are disproportionately more likely to adopt or
foster children.
Any purported ambiguity supporting these policies does not exist. The Supreme
Court’s decision last year in Pavan v. Smith, 137 S. Ct. 2075 (2017), made clear
that rights afforded to different-sex parents by the state cannot be denied to LGBT
parents. Notably, Pavan extends Obergefell beyond marriage to require that states
afford equal recognition to same-sex parents in all the same ways that they
recognize different-sex parents. However, family law in each state continues to
vary greatly. Some states have fully embraced the parental rights of LGBT parents,
while other states are more reticent, forcing their courts to recognize rights for
LGBT parents on an ad hoc basis.
Discriminatory laws restricting LGBT individuals’ right to parent fly in the face of
long-standing medical, psychological, sociological, and developmental research.
Experts in these fields overwhelmingly agree that sexual orientation has no bearing
on an individual’s ability to be a fit parent. Above all, children need love, stability,
and strong relationships with committed parents. LGBT parents are as capable to
meet these needs as any other parents. With tens of thousands of children in foster
care or awaiting adoption, restricting the number of potential loving homes on the
basis of sexual orientation is arbitrary and harmful to the most vulnerable children.
II.

The Current State of the Law Regarding Parenting Rights of LGBT
Individuals
Over the past forty years, states have recognized that sexual orientation should no
longer create a presumption against parental fitness. As a result, different levels
of government have recognized that the fundamental right to parent encompasses
LGBT parents, although this protection varies greatly from jurisdiction to
jurisdiction.
Married Couples
Same-sex married couples enjoy the same attendant “constellation of benefits that
the States have linked to marriage” that different-sex married couples enjoy.
Obergefell v. Hodges, 135 S. Ct. 2584, 2590 (2015). As part of its reasoning, the
Supreme Court reviewed family law across the country and found a “powerful
confirmation from the law itself that gays and lesbians can create loving, supportive
families.” Id. at 2600. One of the “benefits” recognized in Obergefell – the
fundamental right to parent – has already been reaffirmed by the Supreme Court.
States are categorically prohibited from abridging parental recognition offered to
different-sex married couples. See Pavan v. Smith, 137 S. Ct. 2075, 2078 (2017)
(“As a result, same-sex parents in Arkansas lack the same right as opposite-sex
parents to be listed on a child’s birth certificate, a document often used for
important transactions like making medical decisions for a child or enrolling a child
in school…Obergefell proscribes such disparate treatment.”). However, the
parentage presumption flowing from marriage (that children born to a married
couple during their marriage are legally the children of the two adults) is not yet
uniformly applied to same-sex couples, although some states have begun to
update their statutes or interpret them in gender-neutral ways.1

1

See, e.g., Uniform Law Commission, Uniform Parentage Act of 2017 Summary (2017)
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Adoption
Ten states allow second-parent adoption2 either by explicit authorization in the
state’s adoption statute or by appellate ruling. 1 ADOPTION LAW AND PRACTICE
§3.06. Seventeen other states have counties where trial court judges have granted
second-parent adoptions. Id. One state’s valid final judgment of adoption regarding
same-sex parents must be given full faith and credit by all other states. V.L. v. E.L.,
136 S. Ct. 1017 (2016). It is worth noting that family law practitioners agree that
adoption remains the strongest legal connection an LGBT parent can have with
their child, aside from biological relationship, because in many instances one or
both parents may not be biologically related to their child.3
Foster Parents
Prior to Obergefell, Arkansas’s supreme court had already held that prohibitions
against LGBT foster parents violated the best interest of the child standard. See,
e.g., Dep’t Human Serv. & Child Welfare Agency Review Bd. v. Howard, 238
S.W.3d 1 (Ark. 2006) (finding a promulgated rule that created a blanket exclusion
of homosexuals and individuals who resided with a homosexual from becoming
foster parents violated separation of powers because it did “not promote the health,
safety, or welfare of foster children [required in the organic statute] but rather
act[ed] to exclude a set of individuals from becoming foster parents based upon
morality and bias.”). In 2006, the Missouri attorney general indicated that the state
must drop its “long-standing unwritten policy of not licensing homosexuals” when
a plaintiff prevailed at trial after being declared unfit for a foster care license based
only on their sexual orientation. Courtney G. Joslin, Shannon P. Minter, &
Catherine Sakimura, Lesbian, Gay, Bisexual And Transgender Family Law §2:9
(2018).
Nine other states prior to Obergefell statutorily prohibited discrimination against
sexual orientation in licensing foster parents: Massachusetts in 1990, Connecticut
in 1991, Rhode Island in 1997, Nevada in 2002, District of Columbia in 2006,
Oregon in 2008, California and Maryland in 2009, and Wisconsin in 2015. Lesbian,
Gay, Bisexual and Transgender Family Law §2:10. New Jersey and New York
prohibited discrimination against LGBT foster parents by regulation as well in 1994
and 2003, respectively. Id.
Additionally, since Obergefell Nebraska’s supreme court upheld a trial court ruling
that, pursuant to Obergefell, “the current practice of subjecting gay and lesbian
individuals and couples and ‘unrelated, unmarried adults residing together’ to
additional levels of review [for licensing or placement in foster or adoptive homes]
than heterosexual individuals and heterosexual married couples” violates the Equal
http://www.uniformlaws.org/Shared/Docs/Parentage/SummaryUPA%20final.pdf.
“A second parent adoption (also called a co-parent adoption) is a legal procedure that allows a
same-sex parent, regardless of whether they have a legally recognized relationship to the other
parent, to adopt her or his partner's biological or adoptive child without terminating the first parent’s
legal status as a parent.” National Center For Lesbian Rights, Adoption By LGBT Parents,
http://www.nclrights.org/wp-content/uploads/2013/07/2PA_state_list.pdf (last updated March
2018).
2

3

Human Rights Campaign Foundation, Second Parent Adoption, https://www.hrc.org/
resources/second-parent-adoption (last accessed November 5, 2018).
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Protection and Due Process clauses of the Federal Constitution. Stewart v.
Heineman, No. CI13-0003157, 2015 WL 10373584 at *4 (Neb. Dist. Ct. 2015), aff’d,
Stewart v. Heineman, 892 N.W.2d. 542 (Neb. 2017).
Custody
Family law’s common law recognition of de facto parenthood is applicable for
same-sex partners to establish standing to contest custody or visitation
determinations. 1 CHILD CUSTODY AND VISITATION §10.05; see also, Conover v.
Conover, 146 A.3d 433 (Md. 2016). It violates rational basis review to prohibit samesex parents from enjoying parental rights not limited to married couples. E.g.,
D.M.T. v. T.M.H., 129 So. 3d 320 (Fla. 2013) (finding that an assisted reproduction
statute did not limit “commissioning couple” to married individuals, so it violates
rational basis review to exclude only same-sex couples as “commissioning
couple.”).
*

*

*

The policies behind these decisions consider the “best interest of the child”
standard, and also safeguard a parent’s Equal Protection and Due Process rights
under the Fourteenth Amendment. Nonetheless, these rights are vulnerable to
attack because LGBT-inclusive interpretations of the Equal Protection and Due
Process clauses are not uniformly applied by statute, common law, or appellate
decision. Instead, they arise from a patchwork of local and state attempts to include
LGBT families in legal categories that were originally created solely for differentsex couples.
III.

Increased Threats to LGBT Parenting
Even as “our society has come to the recognition that gay persons and gay couples
cannot be treated as social outcasts or as inferior in dignity and worth,”4 statesanctioned discrimination against LGBT individuals who wish to raise children has
dramatically increased in recent years. LGBT individuals enjoy the same
fundamental right to parent as non-LGBT individuals, yet state governments have
chipped away at this right for the LGBT community.
A number of states now permit state-licensed child welfare agencies to refuse to
place and provide services to children and families, including LGBT individuals and
same-sex couples, if doing so conflicts with the agency’s religious or moral beliefs.
The following ten states have enacted these laws (dates indicate when such laws
were passed):

●
●
●
●
●
●
4

North Dakota – April 2003
Virginia – April 2012
Michigan – September 2015
Mississippi – April 2016
South Dakota – March 2017
Alabama – April 2017

Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm'n, 138 S. Ct. 1719, 1727 (2018)

56

●
●
●
●

Texas – June 2017
Oklahoma – May 2018
Kansas – May 2018
South Carolina – July 2018

Eight of the ten did so in the past three years, after Obergefell. Six of the eight did
so after the 2016 election. Just this past spring, similar bills were considered, but
ultimately rejected, in Colorado and Georgia. Child welfare agencies in other states
have invoked these laws in seeking similar accommodations.5 Other threats to
LGBT parents are likely to come in coming months and years because only eight
states and the District of Columbia expressly prohibit discrimination based on
sexual orientation or gender identity in adoption and foster care.6
These disturbing developments are not limited to state governments. In April 2017,
the Child Welfare Provider Inclusion Act was introduced to both houses of
Congress.7 This bill sought to prohibit the federal and state governments from
discriminating or taking adverse action against child welfare agencies which refuse
to provide services on the basis of their sincerely held religious beliefs or moral
convictions – essentially a federal version of the growing number of similar state
laws. As of November 2018, the bill has not been seriously considered by a
subcommittee of either chamber. Nonetheless, in July 2018, the House
Appropriations Committee approved funding for the Departments of Labor, Health
and Human Services, and Education with a provision known as the “Aderholt
Amendment,” which contained all the same provisions as the Child Welfare
Provider Inclusion Act. Fortunately, this amendment was removed from the final
appropriations bill voted on by the full House of Representatives and Senate in
September 2018, but it demonstrates the extent to which all levels of government
have tried to undermine the dignity and equality of LGBT families.
All these laws disregard the central consideration of family law: the best interests
of children. Every child deserves a stable, loving, forever family and all child
welfare decisions should be made in the best interests of the child, not based on
the personal beliefs of a child services agency or its workers. There are
approximately 440,000 children in foster care nationwide, with approximately
120,000 children waiting to be adopted.8 By allowing child welfare agencies to
make decisions upon their personal beliefs, children remain in foster care or
government group homes longer because agencies arbitrarily narrow the pool of
5

For example, in March 2018, a religiously-affiliated child welfare agency sued the City of
Philadelphia after the City indicated it would no longer make referrals to agencies that discriminated
against LGBT parents. A federal district court denied the agency’s motion for a preliminary
injunction in Fulton v. City of Philadelphia, 320 F. Supp. 3d 661 (E.D. Pa. July 13, 2018), but the
agency appealed this decision to the Third Circuit Court of Appeals where it is pending.
6

Currently, these states are California, Maryland, Massachusetts, New Jersey, New York, Oregon,
Rhode Island, and Wisconsin.
7

Child Welfare Provider Inclusion Act of 2017, H.R. 1881, S.811, 115th Cong. (2017).

U.S. Dep’t Of Health and Human Servs., Admin. for Child. and Fams., Children’s Bureau, The
AFCARS Report (Oct. 20, 2017), https://www.acf.hhs.gov/sites/default/files/cb/afcarsreport24.pdf.
8
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qualified foster and adoptive homes. No one wants children to languish longer in a
state’s child welfare system. Allowing an agency to discriminate against LGBT
parents sends a clear message – the agency’s religious and moral beliefs are
superior to their core mission of finding loving, permanent homes for children.
These discriminatory laws disproportionately affect LGBT families because LGBT
individuals are significantly more likely to be raising adopted or foster children.9
According to recent research, one in five same-sex couples (21.4%) are raising
adopted children compared to just 3% of different-sex couples, and 2.9% of samesex couples have foster children compared to 0.4% of different-sex couples.10 This
data reveals that LGBT parents are approximately seven times more likely to be
raising adopted or foster children. An estimated 2 million LGBT adults are
interested in adoption.11 Even more prospective adoptive parents likely exist now
after nationwide marriage equality because same-sex couples who are married or
consider themselves married are more than twice as likely to raise children as
same-sex couples who are not married.12
The recent increase in discriminatory laws aimed at limiting the rights of LGBT
parents shows no sign of slowing down unless legal organizations push for the
repeal of such laws and for the passage of affirmative protections for LGBT parents.
Without such action, LGBT parents will continue to face de facto and de jure
discrimination, harming children in foster care and children awaiting adoption.

9

Not only are LGBT people more likely to raise adopted or foster children, but many state-licensed
agencies that engage in adoptive and foster care placement are religious organizations. This only
amplifies the discriminatory effects of these laws because these religious organizations either have
no restrictions on to whom who they can deny services or are only specifically forbidden from
considering historically protected categories such as race, ethnicity, or national origin when
providing services. See, e.g., Tex. Hum. Res. Code Ann. §45.009(f) (prohibiting agencies from
considering race, ethnicity, or national origin); S.D. Codified Laws §26-6-42 (same). Given the lack
of affirmative non-discrimination laws in many states, these state-licensed religious organizations
could single out LGBT people for discrimination.
10

Press Release, Shoshana Goldberg & Kerith Conron, Williams Institute, How Many Same-Sex
Couples in the U.S. Are Raising Children? (2018), https://williamsinstitute.law.ucla.edu/
press/press-releases/same-sex-parenting/.
11

Gary Gates Et Al., Williams Institute, Adoption and Foster Care by Gay and Lesbian Parents in
the United States (2007), https://williamsinstitute.law.ucla.edu/research/parenting/adoption-andfoster-care-by-gay-and-lesbian-parents-in-the-united-states/.
12

Cathryn Oakley, Human Rights Campaign Foundation, Disregarding the Best Interest of the
Child: Licenses to Discriminate in Child Welfare Services (2017), https://www.hrc.org/blog/hrcfreport-details-harms-of-writing-anti-lgbtq-discrimination-in-child-wel.
As
of
June
2017,
approximately 10.2% of LGBT adults are now married to a same-sex spouse, which is up from
approximately 7.9% prior to Obergefell. Jeffrey Jones, In U.S., 10.2% of LGBT Adults Now Married
to Same-Sex Spouse, Gallup (2017), https://news.gallup.com/poll/212702/lgbt-adults-married-sexspouse.aspx?utm_source=alert&utm_medium=email&utm_content=morelink&
utm_campaign=syndication
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IV.

Research and Expert Opinions on LGBT Parenting
In light of all available data regarding the competency of LGBT parents and the
needs of vulnerable children, the recent threats to the rights of LGBT parents defy
logic, equity, and compassion. Virtually every organization that works with children
recognizes the fitness of LGBT parents and opposes restrictions against their
ability to raise, foster, and adopt children. The best interests of children obligate
governments to increase the number of safe and supportive homes available for
placement. LGBT parents foster and adopt at a much higher rate than the general
population and can provide these loving homes.
Several decades of research have proven that same-sex and different-sex parents
make equally good parents. In every measure of childhood development, children
of same-sex and different-sex parents fare equally well.13 The sexual orientation
of parents does not impact the emotional, cognitive, social, or behavioral
development of children.14
Additionally, same-sex couples and different-sex couples display no differences
when it comes to parenting skills, attitudes, or emotional health.15 Current research
indicates that factors such as the quality of the child’s relationship with parents, the
quality of the relationship between parents, and the availability of economic and
socio-economic resources are far more important to a child’s development than his
or her parent’s sexual orientation.16 Thus, “the optimal development for children is
not based on the sexual orientation of the parents, but on stable attachments to
committed and nurturing adults.”17 LGBT parents are as fit as any others to meet
the needs of their children and to provide them with these stable attachments in a

13

Abbie E. Goldberg, Nanette K. Gartrell & Gary Gates, Research on LGBT-Parent Families, The
Williams Inst., UCLA Sch. Of L. (July 2014), https://williamsinstitute.law.ucla.edu/wpcontent/uploads/lgb-parent-families-july-2014.pdf.
14

Ellen C. Perrin & Benjamin S. Siegel, Technical Report: Promoting the Well-Being of Children
Whose Parents Are Gay or Lesbian, 131 Pediatrics e1374 (April 2013),
http://pediatrics.aappublications.org/content/pediatrics/131/4/e1374.full.pdf; Rachel H. Farr et al.,
Parenting and Child Development in Adoptive Families: Does Parental Sexual Orientation Matter?,
14 Applied Developmental Sci. 164, 175 (2010), https://williamsinstitute.law.ucla.edu/wpcontent/uploads/Patterson-Farr-Forssell-AppliedDevScience-Jul-2010.pdf; Nanette Gartrell &
Henny Bos, US National Longitudinal Lesbian Family Study: Psychological Adjustment of 17-YearOld Adolescents, 126 Pediatrics 1, 7 (July 2010), http://pediatrics.aappublications.
org/content/126/1/28.
15

Judith Stacey and Timothy J. Biblarz, (How) Does the Sexual Orientation of Parents Matter?, 66
Am. Soc. Rev. 159 (Apr. 2001), https://www.jstor.org/stable/2657413; Abbie E. Goldberg & JuliAnna
Z. Smith, Predictors of Parenting Stress in Lesbian, Gay, and Heterosexual Adoptive Parents
During Early Parenthood, 28 J. Fam. Psychol.125 (Apr. 2014), http://dx.doi.org/10.1037/a0036007.
Michael E. Lamb, Mothers, Fathers, Families, and Circumstances: Factors Affecting Children’s
Adjustment, 16 Appl. Dev. Sci. 98 (Apr. 23, 2012).
16

17

APA, Press Release, Adoption and Co-Parenting of Children by Same-Sex Couples, Release
No. 02- 46 (Dec. 13, 2002), http://www.nclrights.org/wp-content/uploads/2014/07/Adoption-PolicyStatements-REVISED-04-02-2009.pdf.
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nurturing home environment. In short, the children of LGBT individuals “grow up as
happy, healthy, and well-adjusted as the children of heterosexual parents.”18
Limiting the ability of LGBT parents to foster and adopt hurts families in a multitude
of ways. It deprives foster children of a safe and stable environment to grow. It
deprives those awaiting adoption of the strong familial relationship to which they
are entitled, and from which they could reap innumerable economic and social
benefits including social security benefits, workers’ compensation, health
insurance, and child support – all made possible by a formal adoption
relationship.19 Even more importantly, a permanent family, regardless of the
parents’ sexual orientation, can provide them with the love, support, stability,
strong relationships, and role models that experts have concluded are crucial to
raising well-adjusted and healthy children. These qualities affect a child’s
development far more than their parents’ sexual orientation.
The data is so clear that a number of professional associations and child advocacy
organizations have made statements supporting the competency of LGBT parents
and have called for their equal consideration in foster care and adoption
placements. The list of organizations that have made statements supporting the
capability of LGBT parents includes:

●
●
●
●
●

the American Academy of Child and Adolescent Psychiatry (AACAP);20
the American Academy of Family Physicians (AAFP),21
the American Academy of Pediatrics (AAP);22
the American Medical Association (AMA);23
the American Psychiatric Association (APA);24

18

ACLU, Overview of Lesbian and Gay Parenting, Adoption, and Foster Care,
https://www.aclu.org/fact-sheet/overview-lesbian-and-gay-parenting-adoption-and-foster-care
(last visited Oct. 29, 2018).
19

Catherine E. Smith, Equal Protection for Children of Same-Sex Parents, 90 Wash. U. L. Rev.
1589, 1603-08 (2013). Available at: http://openscholarship.wustl.edu/law_lawreview/vol90/iss6/2;
American Academy of Pediatrics, Committee on Psychosocial Aspects of Child and Family Health,
Coparent or Second-Parent Adoption by Same-Sex Parents, 109 Pediatrics 339 (2002).
20

AACAP, Policy Statement, Gay, Lesbian, Bisexual, or Transgender Parents (revised and
approved
by
Council
2009),
https://www.aacap.org/AACAP/Policy_Statements/
2008/Gay_Lesbian_Bisexual_or_Transgender_Parents.aspx.
AAFP,
Children’s
Health
(2002)
(2007),
http://www.nclrights.org/wpcontent/uploads/2014/07/Adoption- Policy-Statements-REVISED-04-02-2009.pdf.
21

22

Perrin & Siegel, supra note 13.

23

AMA House of Delegates, Resolution 204, A-04 (2004), http://www.nclrights.org/wpcontent/uploads/2014/07/Adoption-Policy-Statements-REVISED-04-02-2009.pdf.
24

APA Press Release, supra note 16; Position Statement, Adoption and Co-parenting of Children
by
Same-sex
Couples
(approved
November
2002),
http://www.nclrights.org/wpcontent/uploads/2014/07/Adoption-Policy-Statements-REVISED-04-02-2009.pdf; APA, Resource
Document, Controversies in Child Custody: Gay and Lesbian Parenting; Transracial Adoptions;
Joint versus Sole Custody; and Custody Gender Issues, (approved Dec. 1997),
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●
●
●
●
●
●
●
●

the American Psychoanalytic Association (APsaA);25
the American Psychological Association (APA);26
the Child Welfare League of America (CWLA);27
the Evan B. Donaldson Adoption Institute (DAI);28
the National Adoption Center (NAC);29
the National Association of Social Workers (NASW);30
the National Foster Parent Association (NFPA);31 and
the North American Council on Adoptable Children (NACAC).32

As the Evan B. Donaldson Adoption Institute stated, “[i]t is through a commitment
to expanding adoptive family resources that we can achieve the outcomes that are
federally mandated for each child in foster care: safety, well-being, and a
permanent family.”33 To pursue the best interests of children at a societal level,
“children should not be deprived of the opportunity for temporary foster care or

http://www.nclrights.org/wp-content/uploads/2014/07/Adoption-Policy-Statements-REVISED-0402-2009.pdf.
25

APsaA, Position Statement, Gay and Lesbian Parenting (adopted May 16, 2002),
http://www.nclrights.org/wp-content/uploads/2014/07/Adoption-Policy-Statements-REVISED-04-022009.pdf.
26

APA, Resolution on Sexual Orientation, Parents, and Children (adopted July 2004), Sexual
Orientation, Parents, and Children.
27

CWLA, Position Statement on Parenting of Children by Lesbian, Gay, Bisexual, and Transgender
Adults (April 2015), https://www.cwla.org/wp-content/uploads/2016/01/PositionStatementOn
ParentingOfChildrenbyLGBT.pdf.
28

Evan B. Donaldson Adoption Institute, Expanding Resources for Children: Is Adoption by Gays
and Lesbians Part of the Answer for Boys and Girls Who Need Homes? (Mar. 2006),
https://www.adoptioninstitute.org/wpcontent/uploads/2013/12/2006_Expanding_Resources_for_Childr
en-March_.pdf; Evan B. Donaldson Adoption Institute, Expanding Resources For Waiting Children
II: Eliminating Legal And Practice Barriers To Gay And Lesbian Adoption From Foster Care (Sep.
2008),
https://www.adoptioninstitute.org/wp-content/uploads/2013/12/2008_
09_Expanding_Resources_Legal.pdf;
29

NAC, Adoptive Parent Assessment (approved Sep. 17, 1998), http://www.nclrights.org/wpcontent/uploads/2014/07/Adoption-Policy-Statements-REVISED-04-02-2009.pdf.
30

NASW, Policy Statement, Lesbian, Gay and Bisexual Issues (2005), http://www.nclrights.org/wpcontent/uploads/2014/07/Adoption-Policy-Statements-REVISED-04-02-2009.pdf.
31

NFPA, 121.07 Fair & Equal Consideration of Foster & Adoptive Parents (adopted May 2007),
http://www.nclrights.org/wp-content/uploads/2014/07/Adoption-Policy-Statements-REVISED-04-022009.pdf.
32

NACAC, Gay and Lesbian Adoptions and Foster Care (passed April 9, 2005),
http://www.nclrights.org/wp-content/uploads/2014/07/Adoption-Policy-Statements-REVISED-04-022009.pdf.
33

Evan B. Donaldson Adoption Institute, 2008 Statement, supra note 27.
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adoption by single parents or couples, regardless of their sexual orientation.”34 The
Supreme Court itself noted in Obergefell, “[m]ost States have allowed gays and
lesbians to adopt…and many adopted and foster children have same-sex parents,”
which the Court declared to be a “powerful confirmation from the law itself that gays
and lesbians can create loving, supportive families.” 135 S. Ct. 2584, 2600.
Discriminatory barriers to fostering and adoption are particularly disturbing in light
of the ever-growing number of children in the United States in need of foster homes
or adoption. In 2016,35 over 687,000 children entered foster care,36 and on any
given day, nearly 440,000 children resided in foster care.37 Children remain in foster
care for an average of two years.38 Each year, more than 23,000 children age out
of the foster care system without ever having an opportunity to be placed with a
permanent family.39 Children who age out of foster care face particularly daunting
prospects. For example, only 6% ever attend an institution of higher learning, even
though 70% of children in foster care say they would like to attend college.40
LGBT families can provide supportive, stable homes for these children. As noted
above, same-sex couples foster children at over seven times the rate of differentsex couples.41 Similarly, 21.4% of same-sex couples raise adopted children,
compared to 3% of different-sex couples.42 Out of an estimated 705,000 same-sex
couples in the U.S., about 114,000 couples are raising children.43 Among LGBT
individuals under age 50 who are living alone or with a spouse or partner, nearly
34

Perrin & Siegel, supra note 2, at e1381.

35

This is the most recent year with data available.

U.S. Dep’t of Health and Human Servs., Admin. for Child. and Fams., Children’s Bureau, Trends
in Foster Care and Adoption, https://www.acf.hhs.gov/cb/resource/trends-in-foster-care-andadoption (last visited Nov. 1, 2018).
36

U.S. Dep’t of Health and Human Servs., Admin. for Child. and Fams., Children’s Bureau, The
AFCARS Report (Oct. 20, 2017), https://www.acf.hhs.gov/sites/default/files/cb/afcarsreport24.pdf.
37

U.S. Dep’t of Health and Human Servs., Admin. For Child. and Fams., Children’s Bureau, The
AFCARS Report (Oct. 20, 2017), https://www.acf.hhs.gov/sites/default/files/cb/afcarsreport24.pdf.
38

39

National Foster Youth Institute, 51 Useful Aging Out of Foster Care Statistics | Social Race Media
(May 26, 2017), https://www.nfyi.org/51-useful-aging-out-of-foster-care-statistics-social-racemedia.
40

National Foster Youth Institute, 51 Useful Aging Out of Foster Care Statistics | Social Race Media
(May 26, 2017), https://www.nfyi.org/51-useful-aging-out-of-foster-care-statistics-social-racemedia.
41

Press Release, Williams Institute, Same-Sex Parenting in the U.S. (July 31, 2018),
https://williamsinstitute.law.ucla.edu/press/press-releases/same-sex-parenting.
42

Press Release, Williams Institute, Same-Sex Parenting in the U.S. (July 31, 2018),
https://williamsinstitute.law.ucla.edu/press/press-releases/same-sex-parenting.
43

https://williamsinstitute.law.ucla.edu/wp-content/uploads/Parenting-Among-Same-Sex-Couples.
pdf
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half of LGBT women (48%) are raising a child under age 18 and nearly a fifth of
LGBT men (20%) are doing so as well.44 These numbers could be higher if laws
were non-discriminatory. In Michigan and Virginia for example, both of which have
passed laws permitting child welfare agencies to discriminate against LGBT
individuals, LGBT parents are raising children at a rate lower than the national
average.45 Meanwhile, thousands of children in each of these states continue to
lack the stability of a permanent family while they wait for adoption.46
Meeting the needs of these children is not only statistically compelling, but also
federally mandated. Federal law establishes specific priorities for state childwelfare systems, including increasing the number of available foster and adoptive
homes.47 State and local foster-care systems cannot, therefore, arbitrarily reduce
the number of potential foster and adoptive parents. Yet, laws that allow child
welfare agencies to discriminate against LGBT parents do just that. This
interference with the attainment of a permanent family relationship infringes upon
a “child’s fundamental constitutional right to a secure and stable family
relationship.”48
In short, experts of all disciplines relating to child welfare have overwhelmingly
agreed that LGBT individuals make fit parents and that an individual’s sexual
orientation has no bearing on their capabilities as a parent. Additionally, shrinking
children’s chances of finding a caring home simply because potential parents are
LGBT causes them unnecessary harm and violates their rights. Governments must
treat LGBT parents equally to safeguard their fundamental right to parent and the
fundamental rights of their children to enjoy a familial relationship.
V.

Conclusion
LGBT individuals possess the same fundamental right to parent as non-LGBT
individuals. By supporting an LGBT-inclusive understanding of parental rights, the
ABA can stand with all families to ensure that children nationwide can grow up in
loving, supportive, permanent homes without unreasonable and arbitrary
interference.

44

Gary Gates, LGBT Parenting in the United States, The Williams Institute (2013),
https://escholarship.org/uc/item/9xs6g8xx.
45

Angeliki Kastanis et al., Same-sex Couple and LGBT Demographic Data Interactive, The
Williams Inst., UCLA Sch. Of L. (May 2016), https://williamsinstitute.law.ucla.edu/visualization/lgbtstats/?topic=SS&area=42#density (follow hyperlink, and then click on Michigan and Virginia in
map).
46

Id. In Michigan, about 12,000 children are in foster care at any given time, and about 3,500 await
adoption. In Virginia, about 5,000 children are in foster care at any given time, and about 2,000
children await adoption. Id.
47

Federal Child Welfare Law, 42 U.S.C. §675(5)(A).

Joseph S. Jackson & Lauren G. Fasig, The Parentless Child’s Right to a Permanent Family, 46
Wake Forest L. Rev. 1, 30, 36-37 (2011).
48
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January 2019
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GENERAL INFORMATION FORM
Submitting Entity: National LGBT Bar Association
Submitted By: Gregory Cheikhameguyaz, President
1.

Summary of Resolution.
This Resolution states the ABA’s opposition to legalized discrimination against
LGBT people who are or are desiring to parent children, and sets forth the ABA’s
call to action to legislators to repeal such laws and regulations as well as its call to
bar associations and lawyers to defend against anti-LGBT discrimination.

2.

Approval by Submitting Entity.
N/A

3.

Has this or a similar resolution been submitted to the House or Board previously?
To the best of our knowledge and information, no similar resolution has been
submitted to the House or Board previously.

4.

What existing Association policies are relevant to this Resolution and how would
they be affected by its adoption?
To the best of our knowledge and information, there is no existing Association
policy relevant to this matter.

5.

If this is a late report, what urgency exists which requires action at this meeting of
the House?
N/A

6.

Status of Legislation. (If applicable)
N/A

7.

Brief explanation regarding plans for implementation of the policy, if adopted by
the House of Delegates.
Implementation requirements for the policy will be nominal, if any. The policy will
be used as a guidance document for attorneys within the profession.

8.

Cost to the Association. (Both direct and indirect costs)
None.

9.

Disclosure of Interest. (If applicable)
N/A

10.

Referrals.
None.

11.

Contact Name and Address Information. (Prior to the meeting. Please include
name, address, telephone number and e-mail address)
D’Arcy Kemnitz
Executive Director
National LGBT Bar Association and Foundation
1200 18th St. NW, #700
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Washington, DC 20036
(202) 637-7661 (office)
darcy@lgbtbar.org
12.

Contact Name and Address Information. (Who will present the Resolution with
Report to the House? Please include best contact information to use when on-site
at the meeting. Be aware that this information will be available to anyone who views
the House of Delegates agenda online.)
The LGBT Bar Delegate is John Stephens. The substitute Delegate presenting the
Resolution will be D’Arcy Kemnitz.
D’Arcy Kemnitz
Executive Director
National LGBT Bar Association and Foundation
1200 18th St. NW, #700
Washington, DC 20036
(202) 607-0732 (cell)
darcy@lgbtbar.org
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EXECUTIVE SUMMARY
1.

Summary of the Resolution
This Resolution states the ABA’s opposition to legalized discrimination against
LGBT people who are parents or are desiring to be parents, and sets forth the
ABA’s call to action to legislators to repeal such laws and regulations as well as its
call to bar associations and lawyers to defend against anti-LGBT discrimination.

2.

Summary of the Issue that the Resolution Addresses
Despite significantly increased recognition of LGBT rights, in recent years, state
and federal lawmakers have attempted and often succeeded in restricting LGBT
individuals’ fundamental right to parent. For example, ten states permit statelicensed child welfare agencies to refuse to place and provide services to children
and families if doing so conflicts with the agency’s religious or moral beliefs. These
policies have acutely affected LGBT individuals, who are disproportionately more
likely to adopt or foster children.
In its reasoning in Obergefell v. Hodges, the Supreme Court acknowledged that
LGBT individuals are parents to millions of children around the country and that
these families deserve the same recognition and protection as any other family.
Going further, in Pavan v. Smith, the Supreme Court ruled that states are
categorically prohibited from abridging parental recognition offered to different-sex
married couples. Any discriminatory law which restricts an LGBT individual’s right
to parent not only disregards these precedents, but also contradicts longstanding
research. Decades of medical, psychological, sociological, and developmental
research overwhelmingly conclude that sexual orientation has no bearing on an
individual’s ability to be a fit parent. This Resolution therefore reaffirms the equal
parenting rights of LGBT individuals.

3.

Please Explain How the Proposed Policy Position Will Address the Issue
Adoption of this Resolution would ensure that the American Bar Association,
representing the American legal community at large, stands with LGBT individuals
and their families against the increased threat to their ability to raise children. This
ABA policy position would enable further advocacy in this area by providing
authority for other organizations, legislatures, and courts to consult when
confronted by LGBT parenting issues. The policy would also allow the ABA to
directly advocate on behalf of LGBT families and make clear its stance that laws
which permit discrimination against LGBT individuals are unconstitutional.

4.

Summary of Minority Views or Opposition Internal and/or External to the ABA
Which Have Been Identified
To date, none have been identified.
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MARISA N. PAVEN, ET AL. v. NATHANIEL SMITH

Cite as: 582 U.S. ____ (2017)
Per Curiam
SUPREME COURT OF THE UNITED STATES
MARISA N. PAVEN, ET AL. v. NATHANIEL SMITH
ON PETITION FOR WRIT OF CERTIORARI TO
THE SUPREME COURT OF ARKANSAS
No. 16-992. Decided June 26, 2017
PER CURIAM.
As this Court explained in Obergefell v. Hodges, 576 U. S. _____ (2015), the Constitution
entitles same-sex couples to civil marriage “on the same terms and conditions as oppositesex couples.” Id., at ___ (slip op., at 23). In the decision below, the Arkansas Supreme
Court considered the effect of that holding on the State’s rules governing the issuance of
birth certificates. When a married woman gives birth in Arkansas, state law generally
requires the name of the mother’s male spouse to appear on the child’s birth certificate –
regardless of his biological relationship to the child. According to the court below, however,
Arkansas need not extend that rule to similarly situated same-sex couples: The State need
not, in other words, issue birth certificates including the female spouses of women who
give birth in the State. Because that differential treatment infringes Obergefell’s
commitment to provide same-sex couples “the constellation of benefits that the States
have linked to marriage,” id., at ____ (slip op., at 17), we reverse the state court’s
judgment.
The petitioners here are two married same-sex couples who conceived children through
anonymous sperm donation. Leigh and Jana Jacobs were married in Iowa in 2010, and
Terrah and Marisa Pavan were married in New Hampshire in 2011. Leigh and Terrah each
gave birth to a child in Arkansas in 2015. When it came time to secure birth certificates for
the newborns, each couple filled out paperwork listing both spouses as parents – Leigh
and Jana in one case, Terrah and Marisa in the other. Both times, however, the Arkansas
Department of Health issued certificates bearing only the birth mother’s name.
The department’s decision rested on a provision of Arkansas law, Ark. Code §20-18-401
(2014), that specifies which individuals will appear as parents on a child’s state issued
birth certificate. “For the purposes of birth registration,” that statute says, “the mother is
deemed to be the woman who gives birth to the child.” §20-18-401(e). And “[i]f the mother
was married at the time of either conception or birth,” the statute instructs that “the name
of [her] husband shall be entered on the certificate as the father of the child.” §20-18401(f)(1). There are some limited exceptions to the latter rule – for example, another man
may appear on the birth certificate if the “mother” and “husband” and “putative father” all
file affidavits vouching for the putative father’s paternity. Ibid. But as all parties agree, the
requirement that a married woman’s husband appear on her child’s birth certificate applies
in cases where the couple conceived by means of artificial insemination with the help of
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an anonymous sperm donor. See Pet. for Cert. 4; Brief in Opposition 3-4; see also Ark.
Code §9-10-201(a) (2015) (“Any child born to a married woman by means of artificial
insemination shall be deemed the legitimate natural child of the woman and the woman’s
husband if the husband consents in writing to the artificial insemination”).
The Jacobses and Pavans brought this suit in Arkansas state court against the director of
the Arkansas Department of Health – seeking, among other things, a declaration that the
State’s birth-certificate law violates the Constitution. The trial court agreed, holding that
the relevant portions of §20-18-401 are inconsistent with Obergefell because they
“categorically prohibi[t] every same-sex married couple . . . from enjoying the same
spousal benefits which are available to every opposite-sex married couple.” App. to Pet.
for Cert. 59a. But a divided Arkansas Supreme Court reversed that judgment, concluding
that the statute “pass[es] constitutional muster.” 2016 Ark. 437, 505 S.W.3d 169, 177. In
that court’s view, “the statute centers on the relationship of the biological mother and the
biological father to the child, not on the marital relationship of husband and wife,” and so
it “does not run afoul of Obergefell.” Id., at 178. Two justices dissented from that view,
maintaining that under Obergefell “a same-sex married couple is entitled to a birth
certificate on the same basis as an opposite-sex married couple.” 505 S.W.3d, at 184
(Brill, C. J., concurring in part and dissenting in part); accord, id., at 190 (Danielson, J.,
dissenting).
The Arkansas Supreme Court’s decision, we conclude, denied married same-sex couples
access to the “constellation of benefits that the Stat[e] ha[s] linked to marriage.”
Obergefell, 576 U.S., at (slip op., at 17). As already explained, when a married woman in
Arkansas conceives a child by means of artificial insemination, the State will – indeed,
must – list the name of her male spouse on the child’s birth certificate. See §20-18401(f)(1); see also §9-10-201; supra, at 2. And yet state law, as interpreted by the court
below, allows Arkansas officials in those very same circumstances to omit a married
woman’s female spouse from her child’s birth certificate. See 505 S.W.3d, at 177-178. As
a result, same-sex parents in Arkansas lack the same right as opposite-sex parents to be
listed on a child’s birth certificate, a document often used for important transactions like
making medical decisions for a child or enrolling a child in school. See Pet. for Cert. 5-7
(listing situations in which a parent might be required to present a child’s birth certificate).
Obergefell proscribes such disparate treatment. As we explained there, a State may not
“exclude same-sex couples from civil marriage on the same terms and conditions as
opposite-sex couples.” 576 U.S., at (slip op., at 23). Indeed, in listing those terms and
conditions – the “rights, benefits, and responsibilities” to which same-sex couples, no less
than opposite-sex couples, must have access – we expressly identified “birth and death
certificates.” Id., at (slip op., at 17). That was no accident: Several of the plaintiffs in
Obergefell challenged a State’s refusal to recognize their same-sex spouses on their
children’s birth certificates. See DeBoer v. Snyder, 772 F.3d 388, 398-399 (CA6 2014). In
considering those challenges, we held the relevant state laws unconstitutional to the
extent they treated same-sex couples differently from opposite-sex couples. See 576 U.S.,
at (slip op., at 23). That holding applies with equal force to §20-18-401.
Echoing the court below, the State defends its birth certificate law on the ground that being
named on a child’s birth certificate is not a benefit that attends marriage. Instead, the State
insists, a birth certificate is simply a device for recording biological parentage – regardless
of whether the child’s parents are married. But Arkansas law makes birth certificates about
more than just genetics. As already discussed, when an opposite-sex couple conceives a
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child by way of anonymous sperm donation – just as the petitioners did here – state law
requires the placement of the birth mother’s husband on the child’s birth certificate. See
supra, at 2. And that is so even though (as the State concedes) the husband “is definitively
not the biological father” in those circumstances. Brief in Opposition 4.1 Arkansas has thus
chosen to make its birth certificates more than a mere marker of biological relationships:
The State uses those certificates to give married parents a form of legal recognition that
is not available to unmarried parents. Having made that choice, Arkansas may not,
consistent with Obergefell, deny married same-sex couples that recognition.
The petition for a writ of certiorari and the pending motions for leave to file briefs as amici
curiae are granted. The judgment of the Arkansas Supreme Court is reversed, and the
case is remanded for further proceedings not inconsistent with this opinion.
It is so ordered

1

As the petitioners point out, other factual scenarios (beyond those present in this case) similarly
show that the State’s birth certificates are about more than genetic parentage. For example, when
an Arkansas child is adopted, the State places the child’s original birth certificate under seal and
issues a new birth certificate – unidentifiable as an amended version – listing the child’s
(nonbiological) adoptive parents. See Ark. Code §§20-18-406(a)(1), (b) (2014); Ark. Admin. Code
007.12.1-5.5(a) (Apr. 2016).
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Cite as: 582 U.S. ____ (2017)
GORSUCH, J., dissenting
SUPREME COURT OF THE UNITED STATES
MARISA N. PAVEN, ET AL. V. NATHANIEL SMITH
ON PETITION FOR WRIT OF CERTIORARI TO
THE SUPREME COURT OF ARKANSAS
No. 16-992. Decided June 26, 2017
JUSTICE GORSUCH, with whom JUSTICE THOMAS and JUSTICE ALITO join,
dissenting.
Summary reversal is usually reserved for cases where “the law is settled and stable, the
facts are not in dispute, and the decision below is clearly in error.” Schweiker v. Hansen,
450 U.S. 785, 791 (1981) (Marshall, J., dissenting). Respectfully, I don’t believe this case
meets that standard.
To be sure, Obergefell addressed the question whether a State must recognize same-sex
marriages. But nothing in Obergefell spoke (let alone clearly) to the question whether §2018-401 of the Arkansas Code, or a state supreme court decision upholding it, must go.
The statute in question establishes a set of rules designed to ensure that the biological
parents of a child are listed on the child’s birth certificate. Before the state supreme court,
the State argued that rational reasons exist for a biology based birth registration regime,
reasons that in no way offend Obergefell – like ensuring government officials can identify
public health trends and helping individuals determine their biological lineage, citizenship,
or susceptibility to genetic disorders. In an opinion that did not in any way seek to defy but
rather earnestly engage Obergefell, the state supreme court agreed. And it is very hard to
see what is wrong with this conclusion for, just as the state court recognized, nothing in
Obergefell indicates that a birth registration regime based on biology, one no doubt with
many analogues across the country and throughout history, offends the Constitution. To
the contrary, to the extent they speak to the question at all, this Court’s precedents suggest
just the opposite conclusion. See, e.g., Michael H. v. Gerald D., 491 U.S. 110, 124-125
(1989); Tuan Anh Nguyen v. INS, 533 U.S. 53, 73 (2001). Neither does anything in today’s
opinion purport to identify any constitutional problem with a biology based birth registration
regime. So whatever else we might do with this case, summary reversal would not exactly
seem the obvious course.
What, then, is at work here? If there isn’t a problem with a biology based birth registration
regime, perhaps the concern lies in this particular regime’s exceptions. For it turns out that
Arkansas’s general rule of registration based on biology does admit of certain more
specific exceptions. Most importantly for our purposes, the State acknowledges that §910-201 of the Arkansas Code controls how birth certificates are completed in cases of
artificial insemination like the one before us. The State acknowledges, too, that this
provision, written some time ago, indicates that the mother’s husband generally shall be
treated as the father – and in this way seemingly anticipates only opposite-sex marital
unions.
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But if the artificial insemination statute is the concern, it’s still hard to see how summary
reversal should follow for at least a few reasons. First, petitioners didn’t actually challenge
§9-10-201 in their lawsuit. Instead, petitioners sought and the trial court granted relief
eliminating the State’s authority under §20-18-401 to enforce a birth registration regime
generally based on biology. On appeal, the state supreme court simply held that this
overbroad remedy wasn’t commanded by Obergefell or the Constitution. And, again,
nothing in today’s opinion for the Court identifies anything wrong, let alone clearly wrong,
in that conclusion. Second, though petitioners’ lawsuit didn’t challenge §9-10-201, the
State has repeatedly conceded that the benefits afforded nonbiological parents under §910-201 must be afforded equally to both same-sex and opposite-sex couples. So that in
this particular case and all others of its kind, the State agrees, the female spouse of the
birth mother must be listed on birth certificates too. Third, further proof still of the state of
the law in Arkansas today is the fact that, when it comes to adoption (a situation not
present in this case but another one in which Arkansas departs from biology based
registration), the State tells us that adopting parents are eligible for placement on birth
certificates without respect to sexual orientation.
Given all this, it seems far from clear what here warrants the strong medicine of summary
reversal. Indeed, it is not even clear what the Court expects to happen on remand that
hasn’t happened already. The Court does not offer any remedial suggestion, and none
leaps to mind. Perhaps the state supreme court could memorialize the State’s concession
on §9-10-201, even though that law wasn’t fairly challenged and such a chore is hardly
the usual reward for seeking faithfully to apply, not evade, this Court’s mandates.
I respectfully dissent.
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IMMIGRATION BASICS TO INFORM YOUR PRACTICE
Guion L. Johnstone

I.

U.S. DEPARTMENT OF HOMELAND SECURITY
A.

U.S. Citizenship and Immigration Services (CIS)
•

B.

U.S. Customs and Border Protection (CBP)
•

C.

Issues visas outside the U.S.

COMING TO THE U.S.
A.

B.

III.

Enforces the nation’s immigration and customs laws.

U.S. State Department

•
II.

Protects the nation’s borders.

U.S. Immigration Customs Enforcement (ICE)
•

D.

Grants immigration and citizenship benefits.

Non-immigrants
1.

About 30 million a year (equal to 10 percent of U.S. population).

2.

Temporary stays.

3.

About 80 different non-immigrant visas.

Immigrants
1.

Lawful Permanent Residents (LPR).

2.

New arrivals: about 400,000 a year.

3.

Adjustment of status: 600,000 - 700,000 a year.

CITIZEN (USC)
A.

Citizenship is Obtained through One of the Following Methods:
1.

Birth in the U.S.

2.

Birth to U.S. citizen parent(s).

3.

Naturalization.
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B.

C.

D.

IV.

4.

PR Child whose parent(s) naturalize.

5.

Adoption by U.S. citizen.

The Myth of Citizenship
1.

Immigrating to the U.S. is a lengthy and extremely difficult process.
For some, it is IMPOSSIBLE.

2.

For most undocumented immigrants there is NO legal way to come
to the U.S. under current laws.

Lawful Permanent Residency/LPR/Green Cards
1.

Expanded eligibility for public benefits.

2.

Status can be renewed indefinitely, but also a path to citizenship
(the one and only!).

3.

Can live and work in the U.S. indefinitely.

4.

Can still be deported.

5.

Cannot vote, no jury duty, no federal jobs.

How Do You Obtain Permanent Residence?
1.

Family-based immigration: 58 percent.

2.

Employment-based immigration: 22 percent.

3.

Refugees and asylees: 13 percent.

4.

Diversity lottery: 5 percent.

5.

Other: 2 percent

FAMILY-BASED IMMIGRATION
The end result of the family-based process is permanent residence (or a green
card) for the family member. Must begin with a citizen or lawful permanent resident
petitioner.
A.

A U.S. Citizen Can Sponsor His/Her:
1.

Spouse (IR).

2.

Minor unmarried children (IR).

3.

Adult children (first – unmarried; third – married).
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B.

C.

D.

4.

Parent, if the USC is age 21 or older (IR).

5.

Sibling, if the USC is age 21 or older (4th).

A Permanent Resident Can Sponsor His/Her:
1.

Spouse (2A).

2.

Unmarried minor children (2A).

3.

Unmarried adult children (2B).

Two-Step Process
1.

Your relative files a petition for you showing that you are his or her
relative.

2.

Sooner or later (or much later), you will have the right to submit your
application for permanent residence. The wait may be anywhere
from two to 24 years, depending on the sponsor’s status, your
relationship to the sponsor, and the country of origin of the
beneficiary.

Visa Bulletin for Preference Categories – January 2019
ALL,
EXCEPT…

CHINA

INDIA

Adult unmarried
Children of USC

22Aug11

22Aug11

22Aug11

01Aug97

01Mar07

Spouse and minor
unmarried children of
LPR

08Nov16

08Nov16

08Nov16

15Oct16

08Nov16

Adult unmarried
children of LPR

15Mar12

15Mar12

15Mar12

08Jun97

22Jun07

Adult married children
of USC

15Aug06

15Aug06

15Aug06

22Dec95

22Jul95

Siblings of USC

22May05

22May05

15Jun04

08Feb98

01Sep95

CATEGORY

E.

MEXICO PHILIPPINES

Most Significant Hurdles
1.

Affidavit of Support: Sponsor must earn 125 percent of the poverty
level for his/her household.

2.

Unlawful entry (EWI).

3.

Criminal convictions.
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V.

4.

Unlawful presence.

5.

Unlawful presence (ULP) bars.

EMPLOYMENT-BASED IMMIGRATION
A.

Limitations
The employer must initiate the process and go through a several step
process to be approved. In some cases, this can take years.

B.

VI.

Process
1.

Employers must demonstrate that there are no U.S. workers
available for that job.

2.

For most visa categories, there are a fixed number of visas
available each year.

3.

Each visa is good for a set period of time (such as three months or
three years) and may only be renewed a certain number of times.

4.

Some visas may lead to permanent residence (“green card”), but
not all.

HUMANITARIAN RELIEF
A.

Refugees and Asylees
Immigrants who cannot return home because they have suffered
persecution or fear future persecution on account of their political opinion,
religion, race, nationality or social group.
1.

Refugees – apply for status with the UNHCR outside of the U.S.

2.

Asylees – apply for status inside the U.S.

B.

VAWA Self-Petitions

C.

U Visas

D.

T Visas

E.

DACA

F.

Special Immigrant Juvenile Status

G.

Parole

H.

Cuban Adjustment Act and Lottery

78

VII.

I.

NACARA

J.

Temporary Protected Status

K.

Cancellation of Removal

UNDOCUMENTED
A.

Who are the Undocumented?
1.

People with no legal right to be present in the U.S. nor the right to
work here.

2.

Many are the spouses, children, parents or siblings of U.S. citizens.

3.

Estimated numbers: 10.7 million (Pew, 2016), 11.4 million (DHS,
2012).

4.

Total U.S. population: 309 million (U.S. Census, 2010).

5.

Overstays (40 percent) or EWIs (60 percent).

6.

Men, women and children: 5.4 million men (49 percent); 3.9
million, women (35 percent); 1.8 million children (16 percent) + 3.1
million USC children.

B.

7.

Ethnicity: Mexican (57 percent); other Latin American countries (24
percent); Asian (9 percent); European and Canadian (6 percent);
Other (4 percent).

8.

Two-thirds live in eight states: California (24 percent), Texas (14
percent); Florida (9 percent); New York (7 percent); Arkansas (5
percent); Illinois (4 percent); New Jersey (3 percent); North Carolina
(3 percent).

Unintended Consequences
1.

65,000 undocumented students graduate from our high schools
each year. They have no authority to work.

2.

Hundreds of thousands of American citizen children are growing up
in Mexico.

3.

An extensive industry producing false documents has emerged.

4.

Human smuggling and human trafficking are criminal syndicate
enterprises.

5.

Many drivers on our roads have no driver’s license and no car
insurance.

79

C.

D.

6.

Undocumented workers are cheated out of their wages, denied
basic health and safety protections, and suffer higher rates of onthe-job injuries with no medical care or compensation.

7.

Hispanics (documented and undocumented) are subjected to
racial/ethnic profiling and harassment.

8.

Undocumented people are disproportionately victimized by
criminals.

9.

Victims of family abuse fear reporting the abuser.

10.

SPLC recent study quotes a North Carolina farmer: “The North won
the War on paper but we confederates actually won because we
kept our slaves. First, we had sharecroppers, then tenant farmers
and now we have Mexicans.”

Dispelling the Myths
1.

Undocumented immigrants cannot draw public benefits.

2.

Children of undocumented immigrants born in the U.S. are U.S.
citizens, but their parents’ status does not change.

3.

If an undocumented immigrant marries a U.S. citizen, his/her status
does not change. U.S. citizens can sponsor spouses under some
circumstances.

4.

Immigrants, documented and undocumented, pay taxes: federal
and state income, social security, Medicare, sales, property.

5.

Both undocumented and legal immigrants are significantly less
likely to commit crimes than U.S. citizens.

Government Benefits
1.

2.

Undocumented immigrants are NOT eligible for:
a.

Welfare (K-TAP).

b.

Food stamps.

c.

Medicaid.

d.

Unemployment insurance.

e.

Federal/state housing assistance.

Many legal immigrants are not eligible for these benefits for a
certain period of time or can only receive them for a certain period
of time.
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3.

E.

All citizens and non-citizens (regardless of their immigration status)
are eligible for:
a.

Immunizations and treatment of communicable diseases
(public healthcare).

b.

Emergency medical treatment.

c.

Disaster relief.

d.

School lunch programs.

e.

WIC.

What About Taxes?
Immigrants, even the undocumented, pay taxes.
1.

Income tax (federal/state) – withholding/tax returns.

2.

Individual Tax Identification Number (ITIN).

3.

Sales tax.

4.

Property tax.

5.

Social security tax withholding: no benefits.

6.

Medicare tax withholding: no benefits.

7.

Undocumented immigrants in Kentucky paid $85.1 million in
state/local taxes in 2010.
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JUST A GIRL FROM FEDERAL DAM ANNE MCKEIG ’92: A FEARLESS PROTECTOR OF CHILDREN
Dick Dahl
© June 8, 2017. Reprinted with permission from Mitchell Hamline Law.

A native of tiny Federal Dam, Minn. (population 110), within the Leech Lake Indian
Reservation, Anne McKeig ’92 (HUSL) took daily 30-mile bus rides to Northland
Community Schools in Remer. During her freshman year there, her class had an
assignment to choose careers they were interested in and then report their findings. She
picked dentistry, designed an eye-catching folder with the image of a mouth on its cover,
and set about compiling her research.
There was just one problem.
“The more I researched it, the more I realized there was a lot of science involved and so I
couldn’t be a dentist because I’d have to do all this science,” McKeig recalls. “And then I
thought, ‘I’ll just be a lawyer’ – and to this day I can’t figure out why.”
Although the basis for her epiphany may forever remain elusive, its wisdom has proven to
be profoundly evident. After receiving her J.D. from Hamline Law in 1992, McKeig
launched a successful public-sector legal career as a prosecutor and child advocate
before becoming a Hennepin County judge. Then, in September 2016, she was sworn in
as the first Native American to be named to Minnesota’s highest court and the first Native
American woman to be named to any state supreme court.
Small-town roots
McKeig’s roots next to Leech Lake are deep ones she will never forsake. She is the middle
child of five – two older brothers and two younger ones – and she describes her childhood
in Federal Dam in almost idyllic terms.
“In the summertime,” she says, “we’d get up in the morning and we’d go fishing or
swimming or ride our bikes around town and we’d come home when it was dark. We had
a lot of freedom; it was a great, great childhood.”
Her dad had a gas station and worked construction jobs. Her mother, a Bemidji native who
graduated from the College of St. Catherine and earned a master’s degree in history from
the University of Minnesota, was a Fulbright Scholar who dreamed of traveling but instead
stayed in Federal Dam to raise her children.
McKeig says the family income was modest and they relied on gardening, deer hunting,
fishing, and government commodities. “But I didn’t make any connections about poverty
at the time,” she recalls. “I didn’t even think we were poor.”
She knew she was good at writing and arguing, so when she followed her mother’s lead
and enrolled at St. Catherine’s, she majored in English.
As an undergraduate, she applied to law school at Hamline and the University of
Minnesota. She chose Hamline because they responded first with an offer of financial
assistance she didn’t even know was available.
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Law school and work
McKeig would go on to make connections at Hamline that would have profound influences
on her life, perhaps none more so than ones she made at the very start of her first year.
She and six other students met at an orientation session and formed an immediate bond
that would last far beyond law school.
One member of that group, Minneapolis criminal-defense lawyer Robert Oleisky,
remembers the group as being close-knit and McKeig often taking the role of taskmaster
who told them they needed to study instead of socializing. “She was always extremely
driven,” he says, “and I think that motivated us as a group.”
During her third year at Hamline Law, McKeig made the rounds at campus interviews with
some big private firms but didn’t like the feel of it, so she began thinking of public interest
law. As fortune would have it, an opening arose in the Child Protection Division of the
Hennepin County Attorney’s Office, and she landed the job.
“I didn’t even know it existed,” she says. “Looking back, I can recognize people I grew up
with who probably experienced some profound abuse and neglect and knowing that that
wasn’t OK but not knowing there was a systematic response to that. I never knew about
foster care; I never knew about kids being moved from their parents.”
Oleisky and McKeig occasionally were opposing counsel on child-protection cases, and
he characterizes her as being “driven by a sense of fairness. If we didn’t see eye to eye it
was because she had the big picture in mind; it wasn’t over any pettiness.”
McKeig would remain as an assistant Hennepin County attorney in that office for the next
16 years. She worked solely on civil cases – those involving removal, reunification,
termination of parental rights, and adoptions. She also became a specialist in handling
Indian Child Welfare Act cases when Hennepin County Attorney Mike Freeman asked her
to be creative and build relationships with the state’s reservations.
“It was something I wanted to do because it was familiar to me,” she recalls, “but it also
helped me to learn more about myself, more about my community, more about my past
generations, and feeling like I could really do something to make a difference in that
arena.”
Path to the bench
McKeig is a descendant of the White Earth band of Ojibwe, and in 1995 a member of that
band, Robert Blaeser, was appointed to the Hennepin County District Court bench, the
first Native American district-court judge in the state. McKeig attended his swearing-in
ceremony and recalls thinking, “Hmm, maybe I can do this someday.” Blaeser soon
became her mentor.
“He was very clear about finding a path,” she says. “I remember going to him and he’d
say, ‘You’re not ready,’ and I’d say, ‘OK, what do you think I should do?’ and he’d say, ‘I
think you should work on this.’ And I’d go to him again and he’d say, ‘You’re not ready,’
and then finally he said, ‘You’re ready.’ He was a true mentor. He didn’t tell me what I
wanted to hear. He told me what I needed to hear. He spent a lot of time with me.”
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Gov. Tim Pawlenty tapped McKeig to become a Hennepin County District Court judge in
2008. For the first year of her judgeship, she heard criminal cases, but in 2009 she moved
to Family Court and served as the presiding judge in that court over the final three years
of her tenure before being named to the Supreme Court.
McKeig was sworn in to the high court by Gov. Mark Dayton on Sept. 15, 2016. She says
it was an emotional event for her.
“It was because I knew what it meant for Indian Country. When I was in law school I was
part of the Minnesota American Indian Bar Association, which was pretty small. I knew
this was a goal of the bar association for many years, and I knew that people like Judge
Blaeser had really done all that groundwork. I knew what it meant for me personally but
also that it was so much bigger for all the people who had put so much time and effort into
it. And it really hit me at that moment – plus, I was nervous as hell.”
Advocate for children
McKeig has maintained a continuing relationship with Mitchell Hamline, teaching a course
in Child Abuse and the Law as an adjunct professor.
McKeig first began working on development of that course while she was still a prosecutor,
in conjunction with the National Center for Prosecution of Child Abuse, which was headed
by another Hamline Law alum, Victor Vieth ’87.
“Anne played a critical role in the genesis of that [curriculum],” Vieth says, “and now
Mitchell Hamline has become a leader in teaching child-protection law.”
Vieth, director of the Winona, Minn.-based Gundersen National Child Protection Training
Center and a former prosecutor in Watonwan and Cottonwood counties in Minnesota, has
known McKeig for years and recalls her providing valuable information about the Indian
Child Welfare Act in presentations at the National District Attorneys Association.
“I’ve never encountered anyone as fearless in the cause of protecting children,” he says.
“She’s a light shining in the darkness for children throughout Minnesota and really around
the country.”
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PROFILES IN PRACTICE: JUSTICE ANNE MCKEIG
Brittney Miller
© 2017. Reprinted with permission from the Indiana Lawyer.

As a descendant of the White Earth Nation, Anne McKeig recently became the ﬁrst
American Indian to serve on the Minnesota Supreme Court. While many now know her as
“Justice McKeig,” she prefers to simply be called “Anne.”
“When people ﬁnd out I am a judge, there is an immediate switch,” McKeig said. “They
change the way they treat me. It is a sad day when people only treat you better because
of your status. It should not matter. It’s a job. It’s important to me, and I take it very
seriously, but it does not deﬁne me. I am still just ‘Anne.’ My mom did not name me
‘Justice.’”
Known for wearing blue jeans under her black robe, McKeig brings a down-to-earth
attitude and common-sense approach to Minnesota’s highest court. She is hardworking
and humble—traits that are surely a product of where she was raised.
McKeig grew up in a double-wide trailer in the village of Federal Dam in northern
Minnesota (population 106). McKeig beams with pride whenever she mentions her
hometown. McKeig describes the community of Federal Dam as supportive and generous.
“People in Federal Dam do not care about what you do; they care about how you are
doing.”
McKeig remembers her childhood in Federal Dam as “good, clean fun.” Growing up, she
spent a lot of time outdoors, building forts and rafts with her brothers. According to McKeig,
she was quite the “tomboy” and once used her own money to redecorate her bright pink
bedroom with blue carpeting and blue paint.
When McKeig was 13 years old, she started working as a dishwasher at one of Federal
Dam’s two supper clubs. She took on many different roles at the restaurant, often acting
as cook, waiter, and janitor all during the same shift. McKeig returned to her job at the
restaurant during her breaks from college. She recalls a group of farmers who started
leaving her a tip once they learned that she was saving money to go to law school.
Education was always a priority for McKeig’s parents. There was never any question that
she would go to college at St. Catherine University (locally referred to as “St. Kate’s”),
which is the same college that her mother, Cecelia Wattles McKeig, attended.
McKeig remembers her mother often having the nuns from St. Kate’s to the family’s home
in Federal Dam. “It was always a big day when the nuns would come up north. My mom
would uncover our dining room table, and my brothers and I would be in awe of this
beautiful table that was normally hidden away,” said McKeig. McKeig’s “favorite nun” was
the one who would have a beer with her father, the late Monte McKeig. “I liked anyone
who liked my dad,” she explained.
For McKeig, her father is the personiﬁcation of her hometown. She says that he is the
reason she has such a “profound love” for Federal Dam. McKeig describes her father as
quiet and hardworking, with a great sense of humor—a trait that she has surely inherited
from him.
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Like her father, McKeig tries not to take life too seriously. In fact, she is known for playing
the occasional practical joke on other judges and law clerks, bringing some much needed
levity to stressful situations. “Life is way too short not to laugh,” she said.
Referee Mary Madden, a colleague of McKeig at the Hennepin County Family Justice
Center, was a victim of one of McKeig’s practical jokes. Madden recalled returning to work
after a vacation to ﬁnd her office door closed. “The door was never closed, so I was
immediately suspicious,” Madden explained. When Madden opened her door, she
discovered her office was covered in aluminum foil. “Everything was covered—my
bookcases, chairs, phone, the computer mouse, and even my pen,” Madden said.
According to Madden, it was immediately clear that the practical joke was the work of
McKeig, who had also enlisted Madden’s law clerks for help.
A career in law was not always McKeig’s first choice. She originally wanted to be a country
music singer. McKeig often sat in her bedroom with her guitar and wrote her own country
songs. She even competed in local talent competitions and events at her school. Judicial
officers and law clerks were treated to one of McKeig’s performances when she sang
“Take This Job and Shove It” by Johnny Paycheck at Judge Jane Ranum’s retirement
party.
While McKeig’s parents were always supportive of her goals, they encouraged her to have
a backup plan in case she did not make it to Nashville.
McKeig did not grow up with judges or attorneys in her family. She only realized she
wanted to become an attorney after learning that being a dentist required too much
science. She credits numerous mentors for helping her navigate the legal ﬁeld and
ultimately land a job in the Hennepin County Attorney’s Office, where she worked for more
than 15 years in the child protection division.
McKeig interviewed with numerous places for a job, but the thought of working as a public
attorney intrigued her. “When I interviewed with the county attorney’s office, I felt like
myself. I thought—who doesn’t want to do what is right on behalf of kids and families for
a living?” she said.
McKeig’s commitment to children and families has continued throughout her career. In
2008, Gov. Tim Pawlenty appointed McKeig to the Hennepin County District Court bench.
She served in Hennepin County Family Court from 2009 until 2016, when Gov. Mark
Dayton appointed her to the Minnesota Supreme Court.
During her time in family court, McKeig served as the presiding judge for three years. In
her role as presiding judge, she actively sought out opportunities to improve access to
justice for children and families and to address their needs. McKeig was instrumental in
securing a federal grant from the Department of Justice Office on Violence Against
Women, which was used to fund the “Family Court Enhancement Project.” The project
has expanded access to free legal representation in domestic abuse proceedings and has
changed the way domestic abuse cases involving children are handled in Hennepin
County.
“We do not throw kids away,” she said. McKeig lives by these words, both in her
professional and personal life. She has what she describes as a “blended” family. Three
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of her ﬁve children immigrated to the United States from Mexico and learned English in a
makeshift classroom in the family’s basement. McKeig has also opened up her home to
children who do not have a safe place to land. She accepts them into her family for
however long they need.
“I have more than enough, so I believe in looking out for others when I can,” McKeig
explained. “The only reason I have ever wanted to make more money is so that I would
have more money to help take care of others. I can remember feeling desperate to win
the Powerball when my dad, who had diabetes, lost both of his legs. I wanted to be able
to make him as comfortable as possible while easing the burden on my mom.”
McKeig credits her mother for instilling in her a sense of responsibility to others. “My
mother has always used her education and experience to stand up for the most
vulnerable,” she recalled. Cecelia Wattles McKeig is a Fulbright Scholar and a well- known
local historian and author in Cass County. She has authored and self-published 12 local
history books. It seems ﬁtting that as McKeig’s mother works toward preserving her
community’s history, McKeig is making history.
The signiﬁcance of McKeig’s appointment to the Minnesota Supreme Court is not lost on
her. “Of course I want to do a good job, but I also feel an extra sense of responsibility to
do a good job,” she said. “I want my time on the bench to open the door for those who
come after me, not close it.”
McKeig wishes that her long-time mentor, Judge Robert Blaeser, who is a trailblazer in his
own right, had been the ﬁrst American Indian appointed to the Court. But as Judge Blaeser
reminded her, this historical appointment is about “something much bigger” than any one
person.
When asked how her hometown views the Minnesota Supreme Court, McKeig said, “That
it is not for them.” McKeig hopes that her appointment will change this perception.
“We need to represent all of Minnesota, not just people who have a fancy title or
education,” she said. “Minnesotans are much more than that, and the Supreme Court is
for all Minnesotans, not just a select few.”
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BYSTANDER INTERVENTION AND TRAINING: BUILDING AN EMPOWERING LAW
FIRM CULTURE
Helen Gulgun Bukulmez

I.

INTRODUCTION
Every day, we witness some form of injustice, unfairness, discrimination, or even
retaliation around us. You may see or hear someone being talked down to down
the hall from you.
There may be an awkward flirtation going on at lunch by that senior associate
who just got promoted. True diversity may be lacking in our decision-making at
the board meetings because of the deeply embedded fears or biases by some
partners. You may walk in on a female colleague in tears because of the way she
was treated when she asked for a private room to express milk for her baby. You
may be the best friend to that receptionist who has been there for the firm for
over a decade but is considering leaving after being called names time after time
by people who think they are simply joking.
Do you do anything? Is it none of your business? If the “snake” does not bother
you, is it welcome to live a thousand years? What is, if any, your responsibility in
creating the type of world you want to see your children grow up in?
When it comes to pursuing social justice, through not only the protection of the
“victim,” but also changing the behavior of traditional mindsets, it has been
proven that forced trainings hardly ever work in a sustainable way to ensure
change of behavior. Watching a PowerPoint presentation by an “expert” or even
checking a box and signing a sexual harassment or discrimination policy at work
seem to work only in very limited circumstances. Excluding, isolating, or even
vilifying people whose values may be different than ours, especially when those
people are part of the puzzle to a more just, equal and fair community, provide
less incentive for them to participate than anything else. Thus, that is even less
effective. What makes a person decide to speak up in support of another? If the
perpetrator is in the position of power, are there ways one can take action without
getting fired? Would distraction work? How long? Diversion? How would we even
do it? Should we?

II.

WHO IS A BYSTANDER?
Per Black’s Law Dictionary, a person who looks on but has nothing to do with the
activity that is in progress is a bystander.
For purposes of this training, we assume that a person who witnesses an act of
injustice, discrimination, harassment, or unfair treatment has the power and
responsibility in regard to the activity she or he is observing. This Bystander
Training will utilize Legal Design Principles to brainstorm and suggest creative
ideas as to how bystanders can effect a positive impact when they witness such
events and activities that create injustice, unfairness, or discrimination.
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III.

WHAT IS BYSTANDER EFFECT?
Psychology Today defines Bystander Effect as follows: 1 “The bystander effect
occurs when the presence of others discourages an individual from intervening in
an emergency situation.”

IV.

WHAT IS BYSTANDER INTERVENTION?
Harvard University’s Office of Sexual Assault Prevention and Response provides
further clarity on the definitions:
Bystander Intervention is a social science model that predicts the
likelihood of individuals (or groups) willing to actively address a
situation they deem problematic. A bystander is anyone who
observes any situation. We all observe thousands of incidents on
the daily, but usually do not acknowledge the situation as needing
our response. An active bystander is someone who acknowledges
a problematic situation and chooses how to respond. They must
decide if they will speak up, step in, or offer assistance.2

V.

WHY DOES YOUR LAW FIRM NEED BYSTANDER TRAINING OR
INTERVENTION?
Serving the ideas of social justice, better communities, protection of minorities,
prevention of discrimination and retaliation in workplaces, … There is a long list
of reasons as to why bystander intervention is necessary in certain
circumstances. Let’s assume that we are in a setting where all these ideas are
for “cool kids only” and that we are only dealing with people who focus on nothing
but the profitability of a law firm when confronted with the realities of
discrimination, racism, harassment, and unfairness in the workplace.
Creating a law firm environment where each person is valued, celebrated, and
included in the firm culture brings with it a significant increase in workplace
happiness and therefore profitability. Implementing an effective bystander
intervention training can help your firm build such a culture. Bystander
intervention, when planned and implemented with the realities of each specific
environment, is good for your business.
A.

Bystander Intervention Can Help Law Firms Build More Profitable,
Happier, More Effective Practices
What is and is not acceptable social and personal conduct differs from
one person to another until a law firm culture sets the standards. In
setting such standards, considering policies, training, and culture-building
practices help simplify and clarify the expectations of both the law firm as

1

Bystander Effect, Psychology Today, https://www.psychologytoday.com/us/basics/bystandereffect.
2

https://osapr.harvard.edu/bystander-intervention.
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an organization and each individual who finds him/herself in a bystander
situation.
Every single person working at your law firm comes to work daily bringing
with him/her the upbringing and personally acceptable social conduct and
personal behavior that is unique to that individual. Without a thoughtful,
observant, and intentional active bystander, many unacceptable
interactions may go unnoticed and unaddressed causing much expressed
or unspoken distress, workplace dissatisfaction, feelings of resentment,
disrespect, even revenge. Most people who are subjected to the actions
which the bystanders would consider unacceptable report lack of
motivation, increased levels of depression, anxiety, stress, and the
constant desire to spend time looking for jobs elsewhere. All of these
waste time, money, and resources for your firm which could instead be
focused on client acquisition, better work product, and overall increased
profitability of your business.
If you were a patient awaiting surgery and your surgeon was tired,
depressed and unhappy at her job, would you want her to operate on
you? If you go to a restaurant and order your food, would you want your
chef to be someone who is suffering from constant workplace harassment
and discrimination? What about your mechanic? Would you want the
person changing your car tires to be a young man who has been picked
on all day because of his, say, gender identity? Would you think that,
even if you do not know what the problem is, someone around these
people witnessing unacceptable conduct to take some type of action so
that the service you receive is not affected?
Your law firm is no different. Your clients also do not want to deal with
unhappy, stressed, depressed, angry, resentful, and ineffective staff
simply because you are missing the clues as to what is making your staff
miserable and failing to implement policy, procedure, and processes that
would identify these issues through a simple yet inclusive Bystander
Intervention Training.
B.

Well-Crafted and Carefully Implemented Bystander Intervention Training
Can Help Your Firm Close Business with Companies that Demand
Diversity, Fairness, and Corporate Social Responsibility as Part of Their
Request for Proposal Process
In today’s world of legal procurement, the potential buyers of legal
services are not all lawyers. In fact, post-2008, most companies trust their
non-lawyer legal procurement team member in soliciting, pricing,
negotiating, purchasing and overseeing the delivery of legal services
needed for their companies. These legal procurement professionals are
often accountants and almost always project managers. Based on the
values of each company, your clients now “make their money talk.” They
seek, hire and build relationships with law firms that align with their
values. They do so through their internal processes which include a
Request for Proposal (RFP). Diversity and corporate social responsibility
are some of the top requirements in the RFPs of large companies when
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they seek to buy legal services from law firms. In most of these
transactions, diversity and corporate social responsibility are not simply
boxes to check if you have a recycling bin in the kitchen and if you have
hired a minority associate recently. The RFP processes are much more
sophisticated and demand real action. For example, if your law firm does
not have an effective Bystander Intervention Program and no one has
ever voiced any concern over the fact that new mothers have no private
place to go to in order to express milk during the working hours, it really
does not matter that you think you have a “diverse” workplace with
women. If a team member is upset about having missed her religious
camp leader experience six weeks in a row now and no one has said
anything to change this circumstance, the claim that you have a
multicultural law firm by way of hiring from different religious backgrounds
may be truly meaningless to your client.
If you have recently implemented a project management system at the
firm, reduced your prices and still wonder why you are not getting any of
the RFPs granted to your firm, you may look into your law firm culture a
bit closer and see if a bystander intervention training may help identify
some of the issues that are difficult to identify, and even more difficult to
resolve, without such training.
Even with all of the above considerations, bystander intervention is not a
cookie-cutter concept that can magically be created and implemented. As
every law firm, every practice area, every client base, every incident, and
every issue will be different in almost every scenario that could benefit
from a bystander intervention, rather than preaching a solution that may
work in only one unique setting, utilizing the principles of Legal Design
may be more appropriate to allow more freedom and diversity into the
solution ideas.
VI.

WHAT IS LEGAL DESIGN?
Legal design is the application of human-centered design to the world of law, to
make legal systems and services more human-centered, usable, and satisfying.
In other words, legal design takes into account not only the ideals and goals of
any given situation but also the realities and perspective of individuals, systems
and organizations without judgment so as to create applicable solutions that are
effective for any given group of individuals based on their own agreements.
The sample bystander intervention training presented at Kentucky Bar
Association’s Diversity Summit will utilize such legal design principles to allow
each group to come to an agreement as to what can and cannot work within their
own groups.
A.

Some of the Legal Design Tools We Will Use are as Follows:
1.

Individual brainstorming – not everyone is a type A, extroverted
lawyer.
In
any
given
discussion,
consideration
or
recommendation, an active bystander will consider the
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preferences of those who have much value to add but do so in
ways that may be different than ours.
2.

No-judgment boards – every team member will write down idea(s)
for a solution considering the given scenario.

3.

Amplify ideas – each group will switch to the next board to learn a
new idea and to add theirs if it is not already listed. Each group
will also consider crossing one idea off if there is a potential
downfall to an idea’s implementation.

4.

Sharing and learning – Each group will reconvene and discuss the
new ideas they have seen.

5.

Agreeing on a course of action – Collectively, the whole group will
then list five ideas to propose in the use of the problem presented.
The practice will conclude with suggestions as to what the process
should be to adjust if new facts, systems, people, or issues arise
from the agreed-upon proposal.
*Sample Bystander Training Fact Pattern will be provided*

B.

Checklist of Tools for Creating an Effective Bystander Intervention
Program
1.

2.

Build a firm culture to prevent action that would harm, stress, or
discriminate against anyone.
a.

Encourage civility.

b.

Support more listening and understanding than talking.

c.

Hold regular meetings discussing desirable behavior.

d.

Praise those who are more introverted, e.g., “Jane just
raised that idea. Would she like to expand on it?”

e.

Encourage reporting – reward managers if complaints
increase (EEOC).

f.

Provide three or more layers of reportable people – direct
supervisor, HR, CEO.

Serious and regularly updated, revisited training program.
a.

In person.

b.

By the most respected team member, not HR.

c.

Always tie it to customer service, profit numbers, client
acquisition and retention.
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3.

Empower the bystanders – see something; say something.
Provide an easy to follow bystander guidance:
a.

Notice the event.

b.

Interpret the event as a problem – based on clearly
communicated standards.

c.

Assume personal responsibility.

d.

Know how to help (5 Ds – direct, distract, delegate, delay,
document).

e.

Implement the help.3

4.

Build your own firm culture and the verbiage: labeling people as
“harassers” or “victim” typically do not work as hardly anyone
would agree that they are either. Instead, collectively decide and
clearly publish acceptable versus unacceptable personal and
social behavior.

5.

Provide options and training to bystanders who find confrontation
to be ineffective, uncomfortable, or even potentially hazardous to
their paycheck/job security.

a.

3

Language – e.g., “That joke wasn’t funny.”
i.

No accusations but questions: “Were you aware
that it made Jane very uncomfortable when you
made that joke?”

ii.

Talking to the “abused.”
(a)

“I noticed that happened. Were you ok with
that?”

(b)

“This was not your fault. You did not do
anything wrong.”

b.

Diversion.

c.

Delay.

d.

Disruption – e.g., drop a large book or glass on the ground
if the situation requires immediate intervention but
confrontation is likely ineffective or dangerous.

http://stepupprogram.org/docs/guides/18_StepUP_Guidebook-Print.pdf.
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6.

7.

Establish a process to fairly investigate claims. Examples:
a.

Include the “abused” and the “harasser” in the process in
circumstances where such conversations can respectfully
and constructively be held.

b.

If more serious, consider safety of the parties involved and
aggression of the issues.

c.

Facilitate a process of choosing a mutually agreed upon
internal “arbitrator” to handle the issue.

d.

Be clear about the consequences of certain serious
actions.

Take action when necessary.

RESOURCES
Concise summary of how to identify unacceptable behavior and strategies for dealing
with it: http://web.mit.edu/bystanders/assessing/index.html and http://web.mit.edu/
bystanders/situations/index.html
Interactive session with brainstorming: https://www.nytimes.com/2017/12/11/upshot/
sexual-harassment-workplace-prevention-effective.html
Some great resources here: https://home.campusclarity.com/free-online-resources-tohelp-you-develop-your-bystander-program/
Videos with Examples: http://www.alanberkowitz.com/videos.php
Training resources on the Step Up website: http://stepupprogram.org/facilitators/trainingand-presentations/
Handbook for facilitators of bystander
guides/18_StepUP_Guidebook-Print.pdf
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training:

http://stepupprogram.org/docs/
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LGBTQ+ BEYOND BASICS: CURRENT ISSUES
Tristan N. Vaught

I.

II.

INTRODUCTION TO GENDER INCLUSIVE PRONOUN USAGE
A.

How to Introduce Yourself and Ask about an Individual’s Pronouns

B.

Why Pronouns Have Expanded, Recent Statistics on Trans and Gender
Non-Conforming 18-24 Years, as Well as a Discussion on Outside
Resources, and the Trajectory of the Language in the Trans and LGBQ+
Community

C.

Brief History of Linguistic Changes in the English Language

D.

Examples of Normalizing Pronoun Usage in Paperwork, Email Signatures,
Business Cards, etc.

COLLABORATIVE EXERCISE ON UPDATED TERMINOLOGY
A.

Participants Will Work on a Word Match Utilizing Updated Language for the
LGBTQ+ Community

B.

During this Exercise We Will Discuss the Acronym LGBTQ/QPIA/A
(LGBTQ+)

C.

We Will Discuss the Theory of Intersectionality (Theorist Kimberle
Chrenshaw) and the Impact of Systemic Oppression at the Intersections of
Multiple Marginalized Identities

D.

The Activity Highlights the History of Why Certain Terms are Outdated and
Considered Offensive
This discussion will examine the medicalized invention of identity based on
sexologists reframing of identity during the mid-to-late 1800s. We will
discuss the academic and activist driven movement to reclaim language
and reconstruct identity categories.
1.

Homosexual versus LGBTQ+.

2.

Transsexual versus transgender.

3.

“The training specifically points to ‘pansexual’ as constituting a shift
in language and identity expression within the LGBTQ+ community.
Many participants ask what the differences are between ‘bisexual’
and ‘pansexual’ because the language portion of training
intentionally omits ‘bisexual’ but defines ‘pansexual’ as being
attracted to individuals regardless of their gender. If participants
don’t ask the difference between ‘bisexual’ and ‘pansexual,’ then
facilitators prompt the question before moving on to other sections
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of the training. The difference between how individuals self-identify
is a great example of using identity as education. For some
individuals, the identity ‘bisexual’ upholds the binary of two genders
as one’s attraction to those two genders, which is a valid orientation.
For others, ‘bisexual’ limits their own identity because they are
attracted to the spectrum that is gender not just the binary of
man/woman. Still other individuals uphold the binary that the prefix
‘bi’ stands for, when they define their attraction to individuals of their
personal gender and also all other genders (Eisner 2013)” (Vaught
2012).
III.

TRADITIONAL GENDER MODEL VERSUS REVOLUTIONARY GENDER
MODEL
A.

Traditional Gender Model
A binary system of biological sex, gender identity, sexual orientation, and
gender expression created by and specific to culture, time, and context
utilizing Judith Butler’s work on the social construction of gender and
sexuality, as well as Foucault’s work on Bentham’s panopticon theory and
the policing of human behavior through surveillance, normalization, and
internalization. “The dichotomy of straight versus everything else,
assuming a monolithic experience of heterosexual privilege for all those
identified publicly with heterosexuality” (Cohen 1997, 452). Narrowing
“queer” in this manner excludes LGBT people of color, poor and workingclass people, undocumented immigrants, and asexual activists, alienating
many in the queer community (Vaught 2012).

B.

Revolutionary Gender Model (PAETC Conference 2003) Illustrates the
Expansion and Fluidity of Assigned Sex, Gender Identity, Sexual
Orientation, and Gender Expression
“This chart was created by Samuel Lurie for a presentation from
proceedings at PAETC ’03: Access to Healthcare for Transgender Patients:
An Overview” (Vaught 2012). We will discuss current research around
gender expansion and identity for non-binary trans individuals as
highlighted in The Lives of Transgender People by Genny Beemyn, Ph.D.
and Sue Rankin, Ph.D. (2011) and the American College Health
Associations survey from 2017 that expands the definitions of assigned
sex, gender identity, and sexual orientation to discover that of 9,000 college
students surveyed, 20 percent identity as LGBQ+ and 2.3 percent identify
as trans.
At this time, transgender activists began making public
demands for inclusion in the lesbian and gay movement, a
request that threatened to undermine a fixed, stable
collective sexual identity. These demands coincided with
the emergence of a queer identity and theory in the late
1980s. Although transsexual and gender-nonconforming
activists had been in the movement from the very beginning,
they began pushing back against a fixed and stable
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collective identity within the LGBTQ+ community. According
to Joshua Gamson (1995, 390), “[t]he challenge of queer
theory and politics . . . is primarily in its disruption of sex and
gender identity boundaries and deconstruction of identity
categories . . . [and] to the simultaneous impulse to
destabilize identities from within.” LGBTQ+ activists began
to publicly and politically identify with the term “queer” over
“gay” or “lesbian.” Bisexual activism also destabilized the
binary of “homosexual” and “heterosexual” (Tucker 1995).
Identities like “queer” and “bisexual” undercut the
essentialist premise of a naturally occurring sexuality that is
contained in the binary of heterosexual and homosexual
(Stein 2012). Activists used “queer” as an inclusive term and
in opposition to the respectability politics of the mainstream
lesbian and gay movement. However, queer also became
[sic] exclusionary term because it set up a binary between
nonheterosexual and heterosexual people and also failed to
address LGBTQ+ people of color, working-class LGBTQ+
people, and transgender people. This exclusion propels
sexuality and specifically white, cisgender queer sexuality
as the most salient identity while pushing a divide in coalition
building with people who do not identify as queer, but still
experience serious economic, political, and social
marginalization (Cohen 1997)” (Vaught 2012).
C.

Best Practice Implementation for Trans and LGBTQ+ Competency
1.

We will discuss best practices for shifting language in policy and
paperwork such as intake forms, non-discrimination policies, email
signatures, business cards, and introductions.

2.

Resources available for ongoing education.

3.

Current cases involving trans clients and various legal battles in
Ohio, Kentucky, Indiana, and Virginia.

4.

Recent cases involving businesses, organizations, and schools
involving Title VII and Title IX.
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THE QUEEREST (R)EVOLUTION: THE LIMITS OF LGBTQPIA ALLY TRAINING
CURRICULUM IN HIGHER EDUCATION
Tristan N. Vaught
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Abstract
I focus on the history and theoretical framework of Safe Zone trainings at the University of
Cincinnati in this project by examining the role of intersectionality. I found that Safe Zone
trainings failed to examine intersectionality beyond defining the concept. I attempt to
deepen the relationship between intersectionality and Safe Zone trainings’ identity for
education strategies in supplemental Safe Zone trainings at the University of Cincinnati.
The purpose of this project is to critique the content from a queer feminist perspective in
an attempt to identify the next steps in creating Safe Zone trainings that offer progressive
continuing education for potential allies. This paper details the changes in theory and the
lesbian, gay, bisexual, transgender, queer/questioning, intersex, and asexual
(LGBTQ/QPIA) community as it pertains to sexuality and gender identity. Facilitators and
Safe Zone creators have made changes to Safe Zone curriculum since 2005 and also
added a Trans* 101 training. Safe Zone training content has not changed significantly over
the last ten years. I recommend that subsequent trainings should include language that
encompasses trans* communities, queer people of color, Latina populations, and
individuals with non-binary identities. This project focuses on both theoretical deficiencies
as well as programmatic issues within the current and past training curricula.
Introduction
I was caught off guard by a comment at one of the very first Safe Zone 101 trainings (SZT
101) at the University of Cincinnati (UC) that I ever facilitated. A participant who selfidentified as a lesbian, whom I will call Linda, stated that she did not understand why we
kept adding letters to the gay and lesbian movement. I joked that the community had
become the alphabet soup of inclusion, but Linda pressed further, commenting confidently
that people were born men or women so they were also born either heterosexual or
homosexual. Others in the training nodded in agreement with her. The proliferation of new
gender and sexual identities in the gay and lesbian community frustrated Linda. For her,
identity was an expression of natural and innate feelings. Linda didn't understand the
“choice” to identify as transgender, bisexual, queer, or asexual. In a training months later,
another participant explained that members of a younger generation are just making up
language to be different and “splitting hairs” when it comes to their identity.
These comments raised questions about the effectiveness of a two-hour training that
teaches participants that identities are fixed and stable when this is not necessarily the
case for all individuals within the lesbian, gay, bisexual, transgender, queer/questioning,
pansexual, intersex, and asexual (LGBTQ+1) community. In the weeks that followed these
interactions, I began researching the history of SZT 101 at UC and other institutions. I had
anticipated that my SZT 101 materials were the first of their kind here. I made this
assumption based on the fact that the LGBTQ Center was created as a stand-alone center
in October 2010. However, I found SZT 101 curriculum here that predated the materials I
used. Before hiring a full-time program director in 2010, the UC Women’s Center housed
1

I use the + symbol to encompass identities not represented by the “LGBTQ” acronym.
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and funded a graduate assistant who focused on LGBTQ+ programming and SZT 101.
Although SZT 101 has never been mandatory for any department or organization at UC,
participants can opt to take a two-hour training that will expire after two years. If allies want
to renew their status, they attend the same workshop. In SZT 101, we spend most of the
workshop discussing how gender and sexual identity terminology has evolved,
appropriate language, and the power dynamics behind the use of inappropriate language.
Facilitators emphasize that language changes quickly and is dependent on culture,
geographical area, race, ethnicity, and religion. However, the problem with not asking
allies to attend additional training workshops is that allies do not have to learn more about
the LGBTQ+ community. If allies attend the same SZT 101 every two years, the workshop
does not introduce them to any new knowledge. Facilitators assume that participants
acquire knowledge on their own. There has never been any formal follow-up conversation
or options for advanced topics beyond that foundational training.
The language to describe LGBTQ identities is evolving so quickly that educational
initiatives, such as Safe Zone 101 trainings, struggle to keep up. Shifting language makes
it difficult for those who are not directly involved in a specific LGBTQ community to remain
current on inclusive and appropriate definitions or language. In this WGSS MA project, I
focus on the history, evolution, theoretical framework, and possible future of Safe Zone
101 trainings at the University of Cincinnati’s LGBTQ Center. My interest in this project
stems from my own experiences in the LGBTQ+ community. In Safe Zone trainings, I often
share an experience I had at a predominantly queer conference a couple of years ago.
While discussing pronouns and the invention of new pronouns as a way to express varying
degrees of identity that fall outside, within, or even adjacent to the gendered binary of he
and she, I tell the story of an individual who introduced “yumself” to me and stated that
yum used the pronouns “ya”, “yum”, and “yumself.” Despite my immersion in the LGBTQ
community, I had to ask the individual standing before me if they could use these pronouns
in sentences so that I could begin to understand how this pronoun operated in spoken
language. Although ya accommodated my request, I was still acclimating to new language
and was sure I might misuse yum’s pronouns occasionally. I use this story for two reasons.
The first is to give participants a real-life example of how to handle a situation where they
are unsure of the language being used or the definition; the second is to show how quickly
language changes and depends on the subject using it. When telling this story, I let
participants know that between my work, activism, and identity, I live in a “queer bubble,”
meaning I often interact exclusively with others who identify on the LGBTQ+ spectrum or
are allies to the LGBTQ+ community.
Safe Zone trainings are one of the quiet pieces of the LGBTQ+ revolution. Safe Zone
trainings treat education as activism and reach people who may not understand the
LGBTQ+ movement and community. “Identity for education” is a social movement strategy
used by homophile and LGBTQ+ activists to break down preconceived notions of a group
by educating group outsiders and insiders about the group’s interests and needs.
According to Mary Bernstein (1997, 538), “[i]dentity for education challenges the dominant
culture’s perception of the minority or is used strategically to gain legitimacy by playing on
uncontroversial themes.” The identity for education strategy pushes back quietly against
anti-LGBTQ+ attitudes and provides LGBTQ+ activists access to spaces that are off limits
to those who practice confrontational styles of activism. The legitimacy that comes with
educational methods can be a powerful tool to further activist agendas. However, this type
of activism can be slow because it involves changing people’s hearts and minds. There is
a time for picket signs and occupations. There is a time for righteous indignation and fists
in the air. There is also a time for sweeping reform and a knowledge overhaul, but in the
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meantime, the queerest revolution comes with small moments of connection with, and
education of, LGBTQ+ people and allies. Participants learn to interact with the LGBTQ+
community in a controlled training that highlights the aspects, obstacles, and social
constructs of these identities. Facilitators and participants are able to make connections
and engage in dialogue that might not be part of a protest situation.
Over the past three years, I have worked as the first program coordinator at the University
of Cincinnati’s LGBTQ Center. As part of this position, I research LGBTQ+ educational
programs at other institutions, develop new ally trainings including Safe Zone 201 and
Trans* 201, conduct in-class presentations on varying topics within the LGBTQ
Community, and implement LGBTQ-specific programming. The UC LGBTQ Center is
currently training peer facilitators to conduct portions of our four-part Ally Training
Curriculum Series. The series will eventually include SZT 101, SZT 201, Trans* 101, and
Trans* 201. The 200 levels in the series will build on the 100 levels. SZT 201 will launch
January 2016, and Trans* 201 will launch October 2016. Ideally, SZT 201 will instruct
participants how to become better allies to the LGBTQ+ community by offering more ways
to become involved, introducing more language and definitions around asexuality and
intersex, and challenging participants to critique dominant ideology in regards to identity
formation and what it means to be an ally for the LGBTQ+ community.
I created Trans* 101 in the course of working on this MA project. This training addresses
language used within the transgender community, issues that transgender individuals
face, the most common tropes of the trans* experience, and transitioning while staying
within the gender binary. Trans* 101 has now become that foundational training that SZT
101 once was, but as LGBTQ Center staff developed a version of Trans* 101 at the
University of Cincinnati, I intentionally accelerated its evolution to match the SZT 101 level
of knowledge. The new training series expires after one year, replacing the two-year
expiration of our previous Safe Zone training. LGBTQ Center staff decided that potential
allies should attend SZT 101 before Trans* 101, given that, in general, people in the United
States have a better grasp of sexual diversity than of gender diversity. Through this
project, I have found that there is a need for advanced versions of the foundational SZT
101.
Trans* 201 will teach participants about genderqueer and gender-nonconforming
identities and cover language associated with identities that fall outside of the gender
binary. Individuals utilize language that relies on a gender binary when discussing the
transgender community. People are familiar with terms like “transwoman” or “transman”
but often do not hear about non-binary or genderqueer individuals. This training would
ideally be the “queerest” of the series because it will move away from “queerness” as it
has become narrowly defined. Some queer proponents have reduced “queerness” to “the
dichotomy of straight versus everything else, assuming a monolithic experience of
heterosexual privilege for all those identified publicly with heterosexuality” (Cohen 1997,
452). The narrow form that “queer” has taken excludes LGBT people of color, poor and
working-class people, undocumented immigrants, and asexual activists, alienating many
in the queer community.
In the literature review, I provide a historical overview of LGBTQ+ activism in the United
States from the 1950s to 2010s. The literature review also expands on feminist and queer
theorizing that evolved alongside LGBTQ+ activism. My methodology is a queer feminist
analysis of the University of Cincinnati’s SZT curriculum. I draw on my own knowledge of
the UC LGBTQ Center and the student activism that occurred in the years before the
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center’s creation. In the findings section, I compare the use of language in UC’s SZT from
2005 to 2014. The project culminates with a consideration of better ways to incorporate
feminist and queer theory into SZT trainings. I found in the iterations of SZT 101 that 1)
trainings did not explain and apply the concept of intersectionality fully as a lived
experience; 2) training language is mostly applicable to white, cisgender, middle-class
LGBTQ+ individuals, thereby excluding trans* people, working-class people, and people
of color; and 3) identity exploration within training curricula conceptualizes gender and
sexuality in narrow ways, precluding consideration of other ways to understand how
gender and sexuality interact with race, ethnicity, class, ability, and age.
Literature Review
Homophile Organizing
The US homophile movement of the 1950s laid the groundwork for the contemporary
LGBTQ+ movement. The Daughters of Bilitis and the Mattachine Society focused on
education and networking with other homosexuals and lesbians and promoted a
respectability politics that mirrored that of the African American civil rights movement
during the 1950s (Stein 2012). These groups used medicalized identity terms that
belonged to sexological taxonomy (Bland and Doan 1998). As other activist groups
developed alongside and in opposition to homophile groups, activists began debating
language use within the movement. The homophile movement created a collective identity
that emphasized that homosexuals were nonthreatening people who deserved citizenship
rights. “Collective identity” refers to the identity processes that suture together people from
different backgrounds together in support of a social movement cause (Polletta and Jasper
2001).
During this time, transsexual groups formed and began providing assistance to many
individuals but failed to connect to the homophile movement. Transsexual individuals
struggled for acceptance within homophile organizations (Stein 2012, 51). “Transsexual”
was also the appropriate term for this time period, but similar to the term “homosexual,”
this term had roots in nineteenth- and twentieth-century sexology. Sexologists labeled
groups of individuals in an effort to distinguish their gender and/or sexual difference from
the gender and sexual norms. Behavior prescribed identity terminology, and like any other
minority, those labeled were the individuals who resided in the margins. Individuals ascribe
normalcy to that which is common and also attribute moral weight to concepts of normalcy.
Individuals create a space that gives moral weight to common behaviors for no other
reason than the behavior occurs with more frequency (Carter 2007). Sexologists labeled
individuals as deviant during this time in history. They pathologized groups of individuals
by making behavior into identity and medicalized that identity in an effort to treat the
abnormality. As a result, some activists began to eschew medicalized identity terms (Bland
and Doan 1998; Meyerowitz 2004; Stryker and Whittle 2006). Christine Jorgensen’s story
also became very important in the timeline of transgender history and activism during the
1950s. Although she was not the first person to undergo sex-reassignment surgery2, in
1952, she became a darling in the press. Jorgenson was the example of what happens
when gender roles for men and women become relaxed and when society unravels the
“Gender-confirmation surgery” replaces term sex-reassignment surgery as a way for transgender
activists to eradicate medicalized terminology. This subject has been brought up in transgender
forums, meetings such as GenderBloc at UC, and workshops at the LGBTQ Task Force Creating
Change Conference.
2
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strict divide between the sexes. Christine Jorgenson was a cautionary tale because if
society allowed men to become women, then what held morality together? Her journey
unfolded in the 1950s where gender roles were strict even among homosexuals
(Meyerowitz 2002, 49).
The homophile movement and nascent transsexual movement remained separate during
the 1950s. The homophile movement grew more quickly than the transsexual movement,
but transgender people came to know other gender-variant and transgender-identified
people in cities in the 1960s. “But even as they developed their own sense of community,
they frequently presented themselves as seekers who looked for a place in the world
where they might feel at ease and at home” (Meyerowitz 2002, 138). Transsexual persons
did not find a home in the homophile groups of the 1950s and early 1960s. Many
homophile activists expected members of homophile organizations to adhere to gender
roles for men and women at this time. Homophile activists had little tolerance for gender
variance or individuals who stood out from the status quo. In pictures of early protests,
men and women in the homophile movement dressed in conservative suits and dresses
in adherence to prevailing gender norms. Protestors supported social assimilation and
aligned themselves with the medicalized terminology of the time (Stein 2012).
Gay Liberation and Radical Feminist Organizing
With the emergence of the Gay Liberation Front (GLF) in 1969, the gay and lesbian
movement began to shift to a more radical collective identity that promoted and celebrated
the difference of lesbians and gay men. The GLF borrowed the direct-action tactics of
other social movements, such as the civil rights, antiwar, and feminist movements. Gay
liberationists promoted a public collective identity that diverged from the more docile
identity strategies favored by homophile activists. Elizabeth A. Armstrong (2002, 72)
states, “Gay liberationists saw identity as the goal – not as something that was easily
known, but rather as something developed and elaborated though a process of collective
discovery.” The GLF rejected pathologized approaches internalized by homosexual and
homophile activists and favored the openness and pride of sexual diversity in many forms
(Stein 2012, 82).
This new approach to collective identity involved two steps in lesbian feminist and gay
liberation organizing. First, activists asked lesbian and gay recruits to awaken to their
lesbian and gay personal identities. This process involved creating and recognizing
boundaries between “us” (lesbians) and “them” (heterosexuals) and avoiding dominant,
gender-normative scripts and identities for women and men. Lesbian feminists also
formed women-only spaces and institutions separate from male-dominated spaces,
enabling lesbians to socialize with other lesbians. Within these spaces, women developed
a social and political “consciousness” as lesbians. After realizing their “lesbian” identity,
lesbians negotiated what participating in the social movement would involve personally
and politically. As a result, the act of adopting certain personal identity constituted a
political statement aligned within the movement’s collective identity. In other words, this
new collective identity approach aligned individuals’ personal identities with the
movement’s collective identity (Taylor and Whittier 1992).
Second, gay liberation activists encouraged movement members to announce their
personal sexual minority identities publicly in the form of “coming out,” a collective-action
strategy that illustrated the gay liberation movement’s commitment to disrupting
heteronormative social arrangements (Armstrong 2002). Additionally, transgender
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activists forged alliances with gay liberation activists because “gay liberation tended to be
more welcoming to gender transgressors than the homophile movement had been” (Stein
2012, 83). The alignment of personal and collective identities produced the appearance
of fixed, stable gender and sexual identities. The gay liberation and feminist movements
leveraged essentialist views of stable lesbian and gay identities to gain political power.
“Essentialism” refers to the notion that there is a biological or natural essence to an
individual that is unchanged and immutable (Epstein 1987). Collective identity becomes a
fixed way in which society can understand the group, exemplified in the “identity for
education strategy” (Bernstein 1997). At times, some feminists held essentialist views of
gender that treated only people assigned female sex at birth as “women” and excluded
transwomen from both lesbian and radical feminist movement spaces (Gamson 1995,
1997). An essentialized lesbian or gay identity can become a target for antigay activists,
who reject “born this way” arguments (Walters 2014) and argue that lesbian and gay
people can change their sexual orientations (Fetner 2008). In contrast to essentialism,
social-constructionist perspectives recognize that identities are dependent upon history,
context, and culture. Social constructionism can be seen as the interplay between society,
individuals, and groups, “beyond the strictly biological, are the products of culture and
history: men and women have no ‘essential’ nature” (Epstein 1987, 12). The defining traits
of any given group may change based on certain historical and contextual parameters
(Epstein 1987).
Lesbian and gay activists turned to essentialism to create a unified, stable group collective
identity, which some feminist and queer scholars understand as “strategic essentialism”
(Walters 1996). Individuals garner the power of visibility with strength in numbers by
highlighting their difference from other social groups. Strategic essentialism produces a
fixed, readable identity that suggests immutable characteristics. However, some gender
and sexual minorities began challenging lesbian and gay collective identities, preferring to
highlight different aspects of their personal identities. These grassroots efforts motivated
queer organizing in the 1980s and 1990s.
Queer Organizing
The lesbian and gay movement metamorphosed into a queer movement that questioned
the validity of fixed/stable sexual identities in the 1980s and 1990s. At this time,
transgender organizations emerged in greater numbers (Epstein 1987). HIV/AIDS also
radicalized complacent lesbians and gay men, as the epidemic killed many gay men and
transgender persons. In the 1980s, queer organizing began to emerge with HIV/AIDS
activism and groups like the AIDS Coalition to Unleash Power (ACT UP) that utilized
strategic essentialism in a larger coalition building movement (Stein 2012). Some lesbian
activists separated from gay activists during the decades preceding the AIDS crisis, but
collaborated with gay activists during the AIDS crisis of the 1980s. The AIDS crisis
intensified the institutionalized homophobia that was overwhelmingly destructive to both
gay men and lesbians. The HIV/AIDS stigma brought many activists together to fight
common enemies that they had in the government and medical community (Stein 2012).
At this time, transgender activists began making public demands for inclusion in the
lesbian and gay movement, a request that threatened to undermine a fixed, stable
collective sexual identity. These demands coincided with the emergence of a queer
identity and theory in the late 1980s. Although transsexual and gender-nonconforming
activists had been in the movement from the very beginning, they began pushing back
against a fixed and stable collective identity within the LGBTQ+ community. According to
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Joshua Gamson (1995, 390), “[t]he challenge of queer theory and politics . . . is primarily
in its disruption of sex and gender identity boundaries and deconstruction of identity
categories . . . [and] to the simultaneous impulse to destabilize identities from within.”
LGBTQ+ activists began to publicly and politically identify with the term “queer” over “gay”
or “lesbian.” Bisexual activism also destabilized the binary of “homosexual” and
“heterosexual” (Tucker 1995). Identities like “queer” and “bisexual” undercut the
essentialist premise of a naturally occurring sexuality that is contained in the binary of
heterosexual and homosexual (Stein 2012). Activists used “queer” as an inclusive term
and in opposition to the respectability politics of the mainstream lesbian and gay
movement. However, queer also became exclusionary term because it set up a binary
between nonheterosexual and heterosexual people and also failed to address LGBTQ+
people of color, working-class LGBTQ+ people, and transgender people. This exclusion
propels sexuality and specifically white, cisgender queer sexuality as the most salient
identity while pushing a divide in coalition building with people who do not identify as
queer, but still experience serious economic, political, and social marginalization (Cohen
1997).
Debates about the inclusion of bisexual or transgender individuals created divisions within
the LGBTQ community, in particular, the lesbian community (Epstein 1987). Some lesbian
feminists argued that they had the most to lose in the destabilization of sexual and gender
identities. Radical and lesbian feminists promoted the ideas that gender and sexuality
were fixed and stable identities. They promoted the belief that certain characteristics were
inherent aspects of lesbians. Lesbians as a group had defined themselves within
boundaries and identifiable markers as a way to collectively garner power through public
visibility (Taylor and Whittier 1992). Similar to the boundaries and identifiable markers of
the lesbian community, the LGBTQ+ movement as a whole became a political force by
emphasizing boundaries between heterosexual and nonheterosexual people, boundaries
that depended on fixed identities. These identities carried weight as they were easily
known and seen by others as LGBTQ+ in some way. The LGBTQ+ community had
spaces, such as lesbian bars, and publications like the Ladder, but as the community grew
in visibility, these spaces became known and seen by the dominant culture. Gay pride
parades and the rainbow flag became visible staples of this LGBTQ+ identity.
Individuals not involved with LGBTQ+ activism also identified with these markers in many
different ways. As a sixteen year old, I was first exposed to this language when a chemistry
teacher of mine told me that she was “family” also. I looked at her puzzled and then she
whispered, “I am a lesbian, too.” She explained that “family” meant that she was part of
the LGBTQ+ community as well. I learned quickly that there were identifiable markers or
ways of being that would help me fit into the LGBTQ+ community. I began watching the
local women’s softball games, attended a Melissa Etheridge concert, listened to Ani
DiFranco at the coffee shops on campus, and cut my hair like k.d. lang.
In the 1990s, LGBTQ+ activism began to shift away from HIV/AIDS activism to marriage
equality, housing protection, and job security. There was a shift in the community away
from HIV/AIDS activism as medical interventions made life expectancy longer for AIDS
victims, and HIV/AIDS was no longer viewed by most as a “gay disease” because it was
affecting everyone (Stein 2012). The transgender community resided at the margins of the
LGBTQ+ community for years. Although transgender people led the charge in the
Stonewall Inn riots of 1969, they were seen as less palpable to mainstream political and
personal change.
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The transgender community has become more visible and active over time. In particular,
the emergence of transgender studies became a way to disrupt sexuality studies and the
queer lens that framed sex and gender within feminism. “If queer theory was born of the
union of sexuality studies and feminism, transgender studies can be considered queer
theory’s evil twin” (Stryker 2004, 212). Transgender studies turns queer theory on its head
by forcing individuals to look beyond sex and gender as constant or stable entities.
Transgender studies also moves away from essentialist notions of gender. While both
theories have roots within feminism, transgender theory positions itself beyond queerness.
Transgender theory turns the gaze from sexuality to gender in a way that breaks down
previous notions of sexual affiliations as the most radical forms of resistance to hegemonic
notions of heterosexuality, patriarchy, and masculinity. Similar to the disruption that
transgender activists and identities created within the movement, asexuality and
bisexuality are presently generating new forms of instability within sexual minority
identities (Stryker and Whittle 2006).
LGBTQ+ Organizing on College Campuses
Gay liberation activism in the 1970s spilled over on to college campuses. Gay student
groups were formed anonymously in areas of deeper oppression such as Texas. These
groups balanced the line between visibility and invisibility in an effort to protect gay and
lesbian students in these organizations (Vaserfirer 2012). The GLF of Detroit supported
the opening of the first LGBTQ-focused center in the United States at the University of
Michigan. The University of Michigan was one of the first campuses to offer educational
programs that focused on issues that pertained to the LGBTQ community (Our History
2014). The LGBTQ Center at the University of Cincinnati also grew out of campus LGBTQ
activism. I was affiliated with one of the campus student activist groups that was pivotal in
securing an LGBTQ Center. I was an undergraduate student at the University of Cincinnati
from the 2006 fall quarter until my graduation in May 2011. I was a student activist in
GenderBloc during most of this time. Beginning in the 2007 winter quarter, I volunteered
in the LGBTQ Office that was overseen by the UC Women’s Center and specifically an
outreach coordinator, Tamika Odum, and a graduate assistant, Jane Meeks. The LGBTQ
Center emerged out of student-driven activism that entailed calling UC President Nancy
Zimpher’s office repeatedly. Several students took shifts during the day and in between
their classes. UC Alliance and GenderBloc met with members of the Undergraduate
Student Government to facilitate dialogues with UC administrators. Student activists
compiled research on other institutions’ LGBTQ centers to justify the need for one at UC.
After the LGBTQ Center’s launch, students and student groups provided programming for
events like National Coming Out Day, the Genderf*ck Drag Show, and National Day of
Silence, and the university now offers support for education, outreach, and the
social/personal needs for LGBTQ+ students. The LGBTQ Center’s launch resulted in the
hiring of full-time, LGBTQ-identified staff and allocation of space solely dedicated to
LGBTQ+ students. Students, faculty, and staff drove the activism behind creating this
space. I witnessed faculty members, including Michelle Gibson, Deborah Meem, Lanthan
Camblin, Amy Lind, and James Koschoreck take an active role in this campaign.
The creation and implementation of SZT 101 began in 1998 through the University of
Cincinnati’s Women’s Center with support from other Student Affairs offices. The earliest
Safe Zone training that the Women’s Center has in their historical archives dates back to
the academic year 2004-2005. Some of the original training material is visible in several
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iterations of Safe Zone training. Activities like the Heterosexual Questionnaire3 and a
Think-Pair-Share4 piece illustrate the differences between homophobia and heterosexism
and have been cornerstones in Safe Zone trainings from 2005 to the current version. The
history of Safe Zone training at the University of Cincinnati spans across seventeen years,
but without an official LGBTQ Center, documentation of this history was inconsistent until
the center’s establishment in 2012. The director of the Women’s Center, Barbara Rinto,
created an outline of this history on May 28, 2008.
Methodology
I am conducting a queer feminist analysis of LGBTQ Ally Training curricula that traces the
evolution of Safe Zone 101 and Trans* 101 trainings at the University of Cincinnati since
2006. The fusion of queer theory and feminist theory as a tool for analysis “promises to
direct increased attention toward sexuality in the context of feminist theory, while the
addition of a feminist perspective promises to direct increased attention to gender in the
context of queer theory” (Marinucci 2010, 2564 of 3513). As an employee of the University
of Cincinnati’s LGBTQ Center for the last two and a half years, I have witnessed the
changes to Safe Zone training and have access to the documented changes in curricula
from 2006 to the present. My project is influenced by my own experience in the UC LGBTQ
Center as a student who participated in and became a facilitator of SZT 101.
I am using my professional and personal experience as a facilitator, creator of ally
curriculum, and activist in the LGBTQ community to analyze the versions of SZT 101. I
also utilize the frequently asked questions and the debriefing sessions to analyze the
current curriculum and identify gaps in the training based on questions and confusion
expressed during the trainings. In analyzing, critiquing, and reimagining Safe Zone
trainings, I have to work within a system of higher education to disseminate knowledge
through SZT while also pushing against the boundaries of this structure. As higher
education has its own set of dominant ideologies, it is difficult to hold universities
accountable for their lack of diversity and equity (Ferguson 2012). The LGBTQ Center
staff must periodically evaluate the effectiveness of SZT 101. These theories have shaped
the LGBTQ+ movement and could be utilized in trainings beyond Safe Zone 101 and
Trans* 101 to deconstruct hegemonic gender and sexual norms.
Findings
The current SZT 101 training uses the lens of intersectionality and the concept of identity
for education as its foundation (Bernstein 1997; Cohen 1997). I utilize these theories to
analyze the effectiveness of SZT 101 in its current state as a one-time, two-hour training.
I will focus on three problems with the training in this project. First, in its current state, SZT
101 fails to address intersectionality beyond sexuality. Second, SZT 101 does not reflect
According to SZT 101 “Alan K. Malyon, Ph.D., devised a questionnaire . . . based on
‘heterophobic’ premises, rather than homophobic premises, which exist in our society.” Participants
are given questions that are intended to provoke thought and discussion around the
appropriateness of these questions being asked about heterosexual individuals and relationships.
These are common questions asked of the LGBTQ+ community.
3

4

Think-Pair-Share is an activity in SZT 101 that breaks the participants into smaller groups to
discuss the concepts and think about examples or solutions. Then the smaller groups share their
ideas with the larger group for a group discussion.
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current language and identities circulating within the LGBTQ+ community, as these are
constantly evolving. Third, SZT 101 does not address issues within the trans* community.
I propose two theoretical solutions to address the problems around the incomplete
application of intersectionality, language deficits, and transgender representation in SZT
101. The first is the concept of “identity for education,” and the second is Cathy Cohen’s
(1997) leftist intersectional coalition building.
Identity for education challenges the dominant culture’s perception of the
minority or is used strategically to gain legitimacy by playing on
uncontroversial themes. Although the goals associated with either identity
strategy can be moderate or radical, identity for education generally limits
the scope of conflict by not problematizing the morality or norms of the
dominant culture (Bernstein 1997, 538).
SZT 101 is that space in activism that uses education and individuals’ identities to connect
with participants who would otherwise never be exposed to these concepts. The “identity
for education” strategy is limited in its ability to activate allies to “work in solidarity with” the
LGBTQ+ community. The education that sets the foundation for the trainings must be
propelled further by eventually critiquing the very structures of dominance and in doing so
participants would be shown how to build a coalition with marginalized groups. SZT 101
builds knowledge of the LGBTQ+ community but does not activate allies into action. I
propose a newly created sexuality and gender grid to incorporate a participant’s identity
as a form of connection and education. SZT 101 must go beyond identity for education in
an attempt to activate allies. Trainings must educate participants about feminist, queer,
and transgender theory and persuade participants to take concrete action as allies to the
LGBTQ+ community. If individuals can place themselves in the trainings through activities
as either part of the solution or a part of the community in some way, then we could further
coalition building through active allies, which is part of Cathy Cohen’s (1997) call for leftist
intersectional coalition building.
Limited Utility of Intersectionality
The current Safe Zone training focuses on the theories of intersectionality and social
constructionism (Cohen 1997; Epstein 1987). In a portion of our SZT, participants engage
in a word match that defines intersectionality as
the idea that various biological, social and cultural categories such as
gender, race, class, ability, sexual orientation, and other axes of identity
interact on multiple and often simultaneous levels, contributing to
systematic social inequality. [Intersectionality is] the idea that oppressions
within society, such as racism, sexism, ableism, homophobia, transphobia
and religion-based bigotry, do not act independently of one another.
This basic understanding of intersectionality is coupled with the essentialist assumptions
that gender and sexuality are fixed. The message that LGBTQ+ people are “born this way”
has remained consistent throughout the history of SZT at UC. SZT 101 lacks diversity and
focuses heavily on the lesbian and gay movement that has been heavily coded as white,
cisgender, and male and more importantly assimilationist. The training itself relies on
mainstream understandings of the LGBTQ+ community, which is limited to marriage
equality, same-sex parenting and adoption, and workplace protections. This focus has
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garnered the most support and money throughout the movement based because of
access to money, political power, and visibility (Stein 2012). The Human Rights Campaign
(HRC) has traditionally been white, male, and cisgender in its executives as well as its
constituents. An HRC dinner that I attended last spring had exactly three transgender
individuals and less than ten people of color. Over a hundred people attended this dinner,
and my dinner companion and I made a point to tally the visible diversity of attendees. The
guest speaker mentioned that as soon as marriage equality passed in all fifty states, HRC
would divert its efforts to transgender rights. She even asked, “How many transgendereds
do we have in the room tonight?” The few of us remained silent and later discussed the
incorrect use of transgender by calling us “transgendereds.” This additive position of
intersectionality does not address the underlying issues of oppression (Crenshaw 1991).
It sets up a type of hierarchy among individuals who should be working in coalition with
other minorities. This perspective on oppression and intersectionality also views freedom
and resources as finite, which creates struggle and division within and between groups
over access to freedom and resources. In many cases, initial support is filtered to those
that already possess the most.
The heterosexual/nonheterosexual binary has been a common theme throughout the
history of SZT 101 at UC. The current version uses the term “queer” but positions this term
inside a binary with heterosexuality because it is only introduced in the realm of sexual
orientation. Facilitators only situate queerness in opposition to heterosexuality. The
definition of intersectionality in the training does not address the systemic, institutional, or
personal oppression that occurs on simultaneous and differing levels. SZT 101 relies
heavily on the importance of inclusive language in an effort to combat the systemic
oppression. The use of inclusive language only takes the idea of intersectionality so far,
and trainings should expand on the idea of intersectionality from the position of an
oppressed identity within the system.
During trainings, facilitators encounter participants who have never heard of the acronym
LGBTQ, while some in the training can explain the acronym LGBTQ/QPIA/A, which is
lesbian, gay, bisexual, transgender, queer, questioning, pansexual, intersex, asexual, and
ally. The trainings are limited by these different knowledge baselines. Facilitators discuss
the various identities at length during training. This culminates in an activity called the “star
activity” that simulates the coming-out process for an LGBTQ+ individual. This activity
already incorporates the concept of identity as education, but I aspire to fuse this activity
with Cathy Cohen’s (1997, 447) concept of intersectionality that incorporates a “left
intersectional analysis.” Instead of highlighting the coming-out process and the
complications with assimilation, an advanced activity could propel the concept of “left
intersectional analysis” by critiquing the actual need to have a coming out activity. The
assumption of heterosexuality forces those who identify as LGB+ to come out and disclose
their sexuality to others. Heterosexual individuals do not need to state their sexuality
because this is the default for American society. Many times in SZT 101, heterosexual
participants state that they never realized the process of coming out or the possible
consequences that could unfold as a result of being a part of the LGB+ community.
Trainings that go beyond SZT 101 should explain the complexity of intersectionality and
push against the queer-heterosexual binary. In current trainings, facilitators break down
the United States wage gap in SZT 101 to highlight intersectionality and the effects of
multiple layers of oppression. The common statistic that we hear about the wage gap
among gender is that women make 77 cents to every dollar a white man earns, but in
relation to white men, Black women only make 67 cents; Latina women make 57 cents to
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every white man’s dollar. This activity is limited in that it places the emphasis on racial and
gender identities instead of critiquing the overarching systems of oppression that produce
income inequalities. Instead of viewing identity as the basis for coalitional political work,
this activity could reimagine the “nonnormative and marginal position” of individuals in
“relation to power” that would garner widespread support as marginalized groups support
one another (Cohen 1997, 438).
This question and story ends with participants understanding that race, gender, and
sexuality play a role in oppression, but the lessons of intersectionality do not end there.
Incorporating more complex identities and explaining the systems that reproduce
inequalities in this example would participants understand the lived experiences of
intersectionality more fully. For example, the exercise in an advanced training could assign
identities on a points system that correspond with statistical data for each identity.
Facilitators would assign participants certain identities, although all participants would
receive the same number of chips. Participants would then have to hand over chips for
their identities as Black, Latina, or white women to illustrate the lived experiences of
oppression within American society. For example, two participants would start out with 50
chips. One participant would be from a non-oppressed group while another will be given
several oppressed identities. Participants will advance through college, obtain credit,
obtain a high-paying job, and buy a house using their chips. The activity would walk
participants through a series of life events, and participants must have a certain number
of chips to participate in each section. The activity is designed to show the effects of
dominant culture on marginalized identities beyond single-issue oppressions. Similar to
the star activity in SZT 101 that walks participants through the coming-out process for
LGBTQ individuals, this activity designed for a Safe Zone 201 would illustrate intersecting
identities that are not necessarily specific to the LGBTQ+ community but that people who
experience multiple forms of marginalized are limited in their access to power. The activity
could end by asking participants to identify ways to resolve these disparities. Hopefully,
the activity would emphasize the need for creating coalitions with marginalized groups
who are heterosexual but do not reap the benefits of heterosexuality based on their race,
ethnicity, immigration status, ability, or other marginalized status. SZT 101 facilitates the
initial conversation around intersectionality and identity as education with the star activity,
but it fails to move beyond the binary set up between queer and heterosexuality (Cohen
1997).
Understanding Expanding Identities beyond the Alphabet Soup
The different iterations of SZT 101 over the years reflect the slow expansion of language
in LGBTQ+ communities. The most current version of SZT 101 discusses “intersex” and
“transgender” as terms within the LGBTQ+ community, yet there is still a gap in language
that addresses issues of racism, classism, ableism, citizenship, and ageism. Currently,
“pansexual” is disrupting both the binary of sexuality and gender identity, while also
bringing to the forefront the importance of context and individual definitions of language.
SZT 101 defines pansexual as “a person who is sexually attracted to individuals
regardless of gender or sex.” This is a bigger part of the shift in language that occurs in
the SZT 101, and it becomes a common question and discussion piece in most of the
trainings. Individuals and activists alike have pushed against the boundaries of hegemonic
identities by creating new terms. The creation of new language becomes a powerful tool
in confronting dominant notions of sexuality and gender identity.
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The training specifically points to “pansexual” as constituting a shift in language and
identity expression within the LGBTQ+ community. Many participants ask what the
differences are between “bisexual” and “pansexual” because the language portion of
training intentionally omits “bisexual” but defines “pansexual” as being attracted to
individuals regardless of their gender. If participants don’t ask the difference between
“bisexual” and “pansexual,” then facilitators prompt the question before moving on to other
sections of the training. The difference between how individuals self-identify is a great
example of using identity as education. For some individuals, the identity “bisexual”
upholds the binary of two genders as one’s attraction to those two genders, which is a
valid orientation. For others, “bisexual” limits their own identity because they are attracted
to the spectrum that is gender not just the binary of man/woman. Still other individuals
uphold the binary that the prefix “bi” stands for, when they define their attraction to
individuals of their personal gender and also all other genders (Eisner 2013).
The evolution of language in the LGBTQ+ community requires developers of Safe Zone
type trainings to assess the current trends in theory and activism. Additional trainings
should contain repeated activities that build on language and identity. Ally training
developers and facilitators should be familiar with current trends and the history of these
trajectories. The current resource packet that accompanies SZT 101 is updated every year
to ensure that language is up to date and relevant. Pronouns are an example of language
that is specific to an individual and that has changed rapidly. Facilitators in SZT 101
emphasize that understanding and respecting someone’s pronouns is not about
memorizing every possible combination of pronouns that exist but to use appropriate
pronouns for each person. As discussed in the beginning of this project, pronouns are
sometimes being invented in real time and are very dependent upon the individual that is
utilizing them. Participants are exposed to the quickly changing language in the LGBTQ+
community during SZT 101 and by repeating this fact in additional trainings should help to
create a comfort around usage.
Correcting Transgender Representation
Within the last two years, I have noticed a shift among dialogue with SZT 101 participants
to questions about transgender individuals. Many individuals in training will refer to
Laverne Cox or Janet Mock when asking questions about trans* issues. The LGBTQ
Center created Trans* 101 because of the inconsistency and inability of GenderBloc to
adequately keep up with the requests for training and because SZT 101 does not address
issues affecting the trans* community. Until the most recent version of SZT 101,
pansexual, intersex, asexual, and genderqueer identities were missing from the training.
Including these identities creates an opportunity to critique binaristic notions of gender and
sexuality. We discuss these identities talked about in SZT 101 and Trans* 101 as a part
of a gender and sexuality spectrum. Some participants are never exposed to these
concepts or language before this initial training. Due to time constraints, facilitators cannot
adequately trace the evolution of identity and language through history and context, but
subsequent trainings can address these topics.
Because participants often conflate the concepts of sexual orientation and gender identity,
facilitators address these concepts early in the training. Facilitators often encounter
participants who conflate gender identity with sexual orientation or gender expression with
sexual orientation. For example, in a recent SZT 101, participants wondered why Caitlyn
Jenner transitioned if she was still attracted to women. Many frequently asked questions
also conflate sex with gender identity while assuming that the sex always corresponds to
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gender identity. Participants often use female and women and male and man
interchangeably. In both SZT 201 and Trans* 201, facilitators introduce a chart that
separates sex, gender identity, gender expression, and sexual orientation to explain that
these concepts are all different and are not dependent on one another. In most cases,
participants understand the spectrum and place themselves on the binary. However,
neither training pushes participants to explore their own identities within the matrix of sex,
gender identity, gender expression, and sexual orientation. This spectrum that currently
exists does not break down behaviors beyond socially constructed identities. The trainings
limit where people might see themselves because they do not push an individual to assess
whether they are attracted to the biological sex or gender identity of another individual.
The current models do not account for sexual drive or willingness as separate from sexual
orientation, which is also limited by not also asking about emotional attraction. The original
concepts set up a binary of attraction that is only dependent on gender as the primary
factor of attraction (Diamond 2008).
In an effort to engage participants to interrogate their own sense of identity beyond sex,
gender identity, gender expression, and sexual identity I created an activity for an
advanced training such as a SZT/Trans* 201. These four categories are depicted as the
GenderBread Person in SZT 101 and as four basic lines depicting each category in Trans*
101. The expansion creates a total of eight lines by breaking down sexual orientation into
sex attraction (genitalia), emotional/romantic attraction (gender identity, personality, etc),
sexual attraction (the degree of sexual desire), and sex willingness (degree to engage in
sex). I have tested the activity in smaller trainings to gauge its accessibility and to assess
the potential that self-identification has for understanding that sexual attraction may not
operate within a binary framework. This activity familiarizes participants with how
intersectionality operates by placing identities in positions of privilege that might be outside
of heterosexuality. The activity is also a way to use identity and specifically one’s selfidentification as education. Participants locate themselves outside fixed identities but are
limited by language, culture, and politics to access these constructed identities outside of
this particular activity (Bernstein 1997). The Revolutionary Gender Model slide below is
the original chart used in SZT 101 from 2010 to 2014. This chart was created by Samuel
Lurie for a presentation from proceedings at PAETC ’03: Access to Healthcare for
Transgender Patients: An Overview. It is now in the Trans* 101 curriculum and has been
replaced in SZT 101 with the Genderbread person model of sex, gender identity, gender
expression, and sexual orientation. Simon Killerman (2013) created the Genderbread
person for his website, itspronouncedmetrosexual.com. Both models introduce
participants to identities beyond their own, but these models fail to create a space for
participants to reflect on their own identity within these spectrums. These models are also
limited in their ability to propel allies into action. Both models are a resource to begin to
understand the spectrums of gender and sexuality but do not push a participant to critically
examine the overall concept of sexuality and gender. Participants often still place
themselves within a binary while “othering” those who fall outside of this binary.
By expanding on these lines or creating a grid of gender and sexuality, which goes beyond
gender identity, sexual orientation, gender expression, and sex, participants in SZT 201
will be able to critically examine their own identities while participating in an activity that
breaks down the formation of sex, gender, and sexuality. This activity will hopefully create
a space where participants invest in the identity that they are trying to understand. The
gender and sexuality grid activity coupled with the activity on intersectionality places
participants in the unique situation of utilizing one’s self-identification as education
(Bernstein 1997). In some early testing of the expanded lines activity, participants
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questioned the stability of their own identity but were also quick to say that they still
identified one way or the other. Participants are encouraged through this activity to
question the meaning behind each label. In early testing of this activity, individuals
expressed that their understanding of their once stable identities shifted upon completion
of the sexuality and gender grid. Some participants will experience a destabilizing effect
in their own identity by breaking down the original lines used in the Genderbread and the
Revolutionary Gender Model slides. The sexuality and gender grid poses the question that
if society labels certain types of behavior as moral or normalized how does being able to
place your own identity on each spectrum of these constructed behaviors affect how
people see themselves. Society ascribes normalcy to that which is common and labels
behavior based on common attributes. Participating in activities that critique constructed
forms of sex, gender, and sexuality could destabilize notions of fixed and stable identities
for many participants (Carter 2007; Gamson 1997).
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Setting out some spaces that are already defined and then leaving spaces blank for selfidentification. You could capture the fluidity and complication of these constructions.
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Sex
Willingness

Romantic/
Emotional
Attraction
Sexual
Attraction

Gendered
Attraction

Sex
Attraction

Gender
Expression

Gender
Identity

Sex

Sex
Averse

Asexual

Aromantic

Man

Androphilia

*Cisgender

Masculine
Masculine

Man

XY

Masculine

Trans*
--------

Intersex
--------

Sex
Negative

Demisexual

XYY

XXY
XXY

Sex Neutral

Semisexual

Pan/Bisexual
Sapiosexual
Skoliosexual
Genderqueer
Genderqueer
Androgyne
Agender
Genderfluid
Bigender
Panromantic
Biromantic
Demiromantic

Androgynous

Genderqueer
Bigender
Agender
Genderfluid

XXXY

XO

Sex
Positive

Sexual

XXX

Homoromantic

Feminine

--------Trans*

--------Intersex

Uninhibited
(Panhibited)

Hypersexual

Heteroromantic

Woman

Gynophilia

*Cisgender

Feminine

Woman

XXXX

*If your first three identities fall in a straight line (either far left or far right columns) you
more than likely identify as cisgender
--------- Represents an umbrella category
______ Represents a space for self-identification
Will define all of the pre-set categories and terms within the chart here
The chart not only expands the notion of possible identities or the[sic] highlights the need
for some to not identify but it also leaves space for more ways to self-identify.
Conclusion
SZT 101 is ineffective if participants approach training as a means of mastering LGBTQ
concepts without the need to revisit them. Instead, SZT 101 should be one piece of an
overall training system that involves multiple training sessions designed to help
participants gain and process information over time, thereby enforcing the structure of
continuous learning and refinement. The creation of the Ally Training Curriculum Series
with four parts is a viable solution to address the problems with SZT 101 but this solution
is also limited in its ability to produce allies that “work in solidarity with” the LGBTQ+
community.
The expansion of the SZT 101 would allow participants the opportunity to gain knowledge
about intersectionality beyond sexuality and understand the levels of privilege that operate
at different levels depending on the marginalized identity (Cohen 1997). The Ally Training
Curriculum Series will be a way to expand SZT because a one-time, two-hour training
cannot effectively cover all of the topics that help create an active ally. There must be
follow-up workshops and sessions similar to continuing education units (CEUs) that some
professions use. While all of these trainings are voluntary, continuing education should be
a stipulation for remaining an active ally for the LGBTQ+ community.
Allies could acquire CEUs to maintain their ally status by attending smaller workshops
after they complete the four-part series. The four-part Ally Training Curriculum Series will
consist of Safe Zone 101 and 201, Trans* 101 and 201 with each module building off the
previous one. The series itself will rely heavily on expanded understandings of
intersectionality, although CEUs would rely on the concept of “identity as education”
(Bernstein 1997). Participants would be able to accrue CEUs through LGBTQ+-specific
student panels that allow students to share their identities to educate others or smaller
workshops created around specific identities, such as asexuality, that would create space
to discuss the identity at length. By focusing on the culture, history, and location of specific
identities, trainings could better address “the role of identity in social movements, we can
move beyond narrow conceptualizations of movements as entities with static goals and
strategies in order to understand the relationship between structural location and cultural
and political change” (Bernstein 1997, 560). Trainings should not be additive in nature but
allow allies time to analyze the intricacies of intersectionality beyond a simplified definition
(Crenshaw 1991). Participants would not obtain knowledge about the community by
attaching letters or identities to the end of the “LGB” acronym because by doing this, we
continue to reproduce an additive approach to intersectionality.
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This project could catalyze a new approach to ally trainings. In March 2015, I attended a
conference for Student Affairs professionals and attended a session that talked about the
limitations of Safe Zone trainings that fail to include transgender identities. A coworker of
mine mentioned that I had been working on resolving this issue through advanced
trainings to remain in ally status, thus eliminating the need to participate in the same
training every two years. I spoke up and also talked about how we need to now think
beyond adding identities to Safe Zone trainings and begin to think critically about how we
can develop continuing education opportunities. There should not be identities added to
the trainings in an effort to be more inclusive when we need to provide intentional and
strategic education. Building allies who go beyond inclusive language requires facilitators
and Safe Zone developers to educate themselves on the most effective pedagogy, theory,
and activism.
The lack of historical context and the overall lack of the development of theory around
LGBTQ+ organizing is part of the problem with SZT 101 and other foundational ally
trainings. The expanded gender and sexuality model I propose would function as an
aspect of “identity as education,” but it would also deconstruct behavior as identity
(Bernstein 1997; Carter 2007). The expanded activity places asexuality, intersex,
pansexuality, and many other identities in other categories and by doing so highlight the
intricate ways that these identities interact. These identities open a new possibility of
identity separate from behavior. Facilitators and participants could engage in their own
identity as education by questioning the meaning behind these definitions.
Individuals are limited in the understanding of identity based on the limitations of language
and constructions of thought. Individuals construct Western thought primarily in the form
of binaries. Safe Zone trainings should produce a critique of the expansion, invention, and
taxonomy of behavior as identity. This is not to imply that identity occurs in a vacuum
separate from the pressure of oppressive individual, societal, and organizational
conditions but that our connection to their meanings may shift (Derrida 1970). There may
come a point at which language and identity will reach a capacity that it is not sustainable
or easily understood. I view this possibility as linguistic anarchy. Small changes to the way
in which we view Safe Zone training could have a greater impact on the activism that is at
the core of this type of education.
These initial trainings, Safe Zone 101/201 and Trans* 101/201 that comprise the Ally
Training Curriculum Series are not enough to activate allies as agents that will work in
solidarity with the LGBTQ+ community. Potential allies must examine their own relation to
the power structures that enforce oppressive conditions. The emotions behind injustice
are complicated and should be coupled with logic (Ahmed 2004; Cohen 1997). The most
powerful moments in SZT 101 or Trans* 101 are when participants become active in their
own learning.
Many times during SZT 101 participants experience a “light-bulb moment,” and the
facilitator is able to witness the precise time that the participant understands the material.
These moments occur at different times for different participants and even entire groups
of people. Some individuals are activated by understanding that they or someone that they
know “is understood to be constructed and contained by multiple practices of
categorization and regulation that systemically marginalize and oppress those subjects”
and are “thereby defined as deviant and ‘other’” (Cohen 1997, 430). In this moment of
understanding, their own relationship to power or that of someone close to them,
participants engage more willingly with the subject matter whether through their
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connection that has been made logically or through emotion. The emotional connection
that one makes can affect their openness to logical arguments (Ahmed 2004). For
trainings like SZT 101 to move beyond foundational work that engages participants in
correct language and basic allyship, creators of these trainings must challenge
participants to examine their own relation to power structures. As participants
acknowledge their own oppression, they are able to emotionally and logically invest in
coalitions with other marginalized groups. This point of activation does not replace
foundational work that ally trainings like SZT 101 create, but it can accelerate the process
when allies are active participants in dismantling dominant culture.
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FROM UNCONSCIOUS BIAS TO CONSCIOUS CONNECTIONS
Priya D. Klocek

I.

IF YOU HAVE A HUMAN BRAIN, THEN YOU HAVE BIASES
As human beings, we are wired to have biases. At its core, our brain does not
have the capacity to process everything it needs for every second of the day. So,
as a coping mechanism, our brain creates biases. Most of us do not realize how
these biases are actually impacting our decision-making on daily basis.1

II.

PROJECT IMPLICIT
“Project Implicit is a non-profit organization and international collaboration between
researchers who are interested in implicit social cognition – thoughts and feelings
outside of conscious awareness and control. The goal of the organization is to
educate the public about hidden biases and to provide a “virtual laboratory” for
collecting data on the Internet.”2

III.

DIVE INTO THE DEPTH OF YOUR MIND
The Implicit Association Test is designed to uncover our implicit or unconscious
biases. It looks at how quickly we respond to certain stimuli in making decisions.
We cannot get rid of our biases, but by increasing our level of awareness, we can
counteract its effects on our decisions.3

IV.

BIAS IS EVERYWHERE, INCLUDING THE LEGAL PROFESSION
Every decision we make is embedded in something we believe or know to be true
(based on education, culture, community, etc.). So, if we as human beings are
making decisions based on biases, it would only be logical to say “Every system,
law we create, could potentially have some bias.”4

V.

AWARENESS + KNOWLEDGE = BETTER DECISION MAKING
Taking some time to better understand our own biases can help us make informed
and inclusive (equitable) decisions.5

1

Grinberg, Emmanuella, 4 Ways You Might be Displaying Hidden Biases in Everyday Life,
November 25, 2015, https://www.cnn.com/2015/11/24/living/implicit-bias-tests-feat/index.html.
2

Project Implicit – About Us, https://implicit.harvard.edu/implicit/aboutus.html.

3

Project Implicit Test, https://implicit.harvard.edu/implicit/takeatest.html.

4

Implicit Bias in the Legal Profession, Stout, Emma Bienias; Lynch, Carly; Pham, Tam Thanh;
Rodman, Rachael; Rosenwald, Lonnie; Intellectual Property Owners Association,
https://www.ipo.org/wp-content/uploads/2017/11/Implicit-Bias-White-Paper-2.pdf.
5

Implicit Bias Initiative Toolbox, American Bar Association, https://www.americanbar.org/
groups/litigation/initiatives/task-force-implicit-bias/.
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VI.

SYSTEMS ARE CREATED BY THOSE IN A POSITION OF POWER
Our conscious mind wants to believe we are open to diversity, but at the core of it,
we all want things to feel familiar and comfortable. Diversity brings with it a
“difference” and “uneasiness.” Based on the historical events within the U.S., our
current systems were created by the majority population (in most cases, white
men). We often bring diverse professionals into our organizations and then expect
them to behave like the majority.6

VII.

INTENT VS. EFFECT IN LAW FIRMS
We often make decisions based on our worldview. So, when a situation arises, we
often think, “What would I do?” or “How would I react?” So as leaders, when we
are making decisions regarding promotions and job assignments, our unconscious
biases are well and often in control.7

VIII.

STEPS TO OVERCOME UNCONSCIOUS BIAS
A.

Individuals
1.

Assess and get to know about your bias.

2.

When assessing the behavior or performance of someone from a
stigmatized group, try to focus on concrete positive and negative
factors and your memory of what happened, rather than relying on
overall “gut” feelings.

3.

Notice when your responses, decisions, or behaviors might have
been caused by bias or stereotypes and make an intention to think
positive thoughts when encountering those individuals or other
members of stigmatized groups in the future.

4.

Imagine, in detail, people who violate expected stereotypes in a
positive way and practice thinking about these positive examples.

5.

Make an effort to assess and think about members of stereotyped
groups as individuals. Recall their individual traits and how they
differ from stereotypic expectations.

Implicit Bias: The Silent Killer of Diversity in the Legal Profession, American Bar Association’s
Implicit Bias Initiative, https://abovethelaw.com/2015/02/implicit-bias-the-silent-killer-of-diversity-inthe-legal-profession/.
6

7

Women Lawyers: The Effect of Implicit Bias, Liebenberg, Roberta D., American Bar Association,
August 9, 2017, https://www.americanbar.org/groups/young_lawyers/publications/tyl/topics/
professional-develop ment/women_lawyers_effect_implicit_biases/.
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B.

IX.

Institutions
1.

Decision making at institutions is often formalized in a way that
differs from when we’re making decisions for ourselves. But subtle
biases do creep in – after all, institutions are made up of individuals
– and there are institutional ways to combat them.

2.

Assess the recruiting process. Are we hiring individuals with whom
we share things in common or who have similar life experiences as
us (college, hobbies, geographic area, etc.)?

3.

Make sure evaluations are conducted in a structured fashion.
Carefully considering individual positive and negative traits or
behaviors of the person being evaluated, rather than relying on
overall “gut” impressions, can help reduce the effect of bias.

4.

Sometimes workplace or organizational bias that is invisible to one
person will be readily apparent to someone with a different
background or set of experiences. Part of avoiding bias on an
institutional level is making sure that a diverse group of people are
in the room and are being listened to.

5.

Avoiding the effects of implicit bias needs motivation and constant
vigilance.

IN SUMMARY, IT’S ALL ABOUT CONSCIOUS INCLUSION!
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