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FOR YOUR INFORMATION …
The Kentucky Law Update: Continuing Legal Education for All Kentucky Lawyers
The Supreme Court of Kentucky established the Kentucky Law Update Program as an
element of the minimum continuing legal education system adopted by Kentucky
attorneys in 1984. Each fall the Kentucky Bar Association presents the program in
various locations around the Commonwealth – at least one in each Supreme Court
district. This program offers every Kentucky attorney the opportunity to meet the 12.0
CLE credit requirement, including the 2.0 ethics credit requirement – close to home and
at no cost Judges can also earn continuing judicial education credits at the Kentucky
Law Update.
This program was designed as a service to all Kentucky attorneys, regardless of level of
experience. This service is supported by membership dues and is, therefore, each
member's program. The program is a survey of current issues, court decisions, ethical
opinions, legislative and rule changes, and other legal topics of general interest that are
faced by the Kentucky practitioner on a daily basis. As such, the program serves both
the general practitioner and the practitioner who limits his or her practice to a particular
field of the law. The Kentucky Law Update program is not intended, nor designed, to be
an in-depth analysis of a particular topic. It is designed to alert the lawyers of Kentucky
to changes in the law and rules of practice that impact the daily practice of law.

About the Handbook and Presentations
Handbook materials are the result of the combined efforts of numerous dedicated
professionals from around Kentucky and elsewhere. The KBA gratefully acknowledges
the following individuals who graciously contributed to this publication:
Lori J. Alvey
Roy W. Berwick
Rachael H. Chamberlain
Brent D. Craft
Mary V. Cromer
Sean M. Dennis
Wesley B. Deskins

Gregory Dutton
Liz Darling Edmondson
William H. Fortune
Howard E. Frasier, Jr.
Kerry B. Harvey
Noah R. Friend
Jane H. Herrick

Sarah Jarboe
Robert A. Jenkins
Sara A. Johnston
C. David Keen
J.B. Lind
Jacob D. Mahle
Shari Polur
Angela M. Rea

Eric W. Richardson
Megan Engle Rosen
Brian L. Schuette
David N. Shearon
Dennis W. Shepherd
Andrew L. Sparks
Christine L. Stanley
Randall A. Strobo

Special Acknowledgments
Special thanks to the following KBA Sections, Committees and other organizations
whose participation and assistance with the 2018 Kentucky Law Update programs have
been invaluable:
KBA Animal Law Section
KBA Civil Litigation Section
KBA Criminal Law Section
KBA Diversity and Inclusion Committee
KBA Elder Law Section
KBA Environment, Energy & Resources
Law Section
KBA Ethics Committee
KBA Health Care Law Section

KBA Military Law Committee
KBA Office of Bar Counsel
KBA Task Force
KBA Taxation Law Section
Kentucky Administrative Office of the Courts
Kentucky Court of Appeals
Kentucky State Treasurer
Legislative Research Commission
Supreme Court of Kentucky
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Presentations are also made on a voluntary basis. To the over 150 individuals who
volunteer in this capacity, special gratitude is owed. Individuals contributing to this
program are contributing to the professional development of all members of the
Kentucky Bar Association. We wish to express our gratitude in advance to these
individuals.
A special thank you to all of the organizations, authors, presenters, moderators and
other program volunteers of the 2018 Kentucky Law Update will appear in the January
2019 issue of the Bench & Bar.

CLE and Ethics Credit
Attendance at all sessions qualifies attorneys for 14.00 credits of CLE, including up to
4.00 ethics credits. One credit is awarded for each sixty minutes of actual instruction as
noted on the agenda provided at the program site.
The Kentucky Bar Association 2018 Kentucky Law Update is an accredited CLE activity
in numerous other jurisdictions. Credit categories and credit calculations vary from stateto-state. Please check with KBA staff at the registration desk for instructions regarding
out-of-state CLE credit reporting.
Kentucky Judges, don't forget you can claim CJE credit for attending this program.
REMEMBER It is very important that you complete the attendance form included in
your materials, sign it, and leave it at the KBA registration desk before you leave the
program. It is also important that you use your full name, your five-digit attorney I.D.
number, and write legibly to assure proper credit to your attorney record. Credits cannot
be applied without your KBA five-digit attorney I.D. number.

Evaluations
The 2018 Kentucky Law Update is your program and your input is valued and needed.
PLEASE take a few minutes to complete the evaluation questionnaire included in your
materials and return it to the KBA registration desk before you leave the program. We
appreciate your assistance in improving this service.
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PROGRAM SCHEDULE
This program has been approved in Kentucky for up to
14.00 CLE credits including up to 4.00 Ethics credits.

DAY ONE
TIME

UPDATES AND ETHICS

8:15 a.m. - 8:30 a.m.
8:30 a.m. - 8:45 a.m.
8:45 a.m. - 9:45 a.m.
9:45 a.m. - 10:00 a.m.
10:00 a.m. - 10:30 a.m.
10:30 a.m. - 11:30 a.m.

Registration & Welcome
KBA News and Updates
Kentucky Supreme Court Update
BREAK
Legislative Update
2017-18 Ethics Update – Rules Changes &
Ethics Opinions
LUNCH (on your own)
Lunchtime CLE Opportunity:
Dependency, Neglect and Abuse:
Understanding Risk and Safety
Thriving through Law’s Five Challenges: A Key
to Professionalism and Professional
Satisfaction
Kentucky Court of Appeals Update
BREAK
Anatomy of a Disciplinary Case
Federal Court Update
ADJOURN

11:30 a.m. - 12:45 p.m.
11:45 a.m. - 12:45 p.m.

12:45 p.m. - 1:45 p.m.

1:45 p.m. - 2:45 p.m.
2:45 p.m. - 3:00 p.m.
3:00 p.m. - 4:00 p.m.
4:00 p.m. - 5:00 p.m.
5:00 p.m.

CLE CREDITS
0.50 CLE Credits
1.00 CLE Credit
0.50 CLE Credits
1.00 Ethics Credit

1.00 CLE Credit

1.00 CLE Credit

1.00 CLE Credit
1.00 Ethics Credit
1.00 CLE Credit

Day One Total: 8.00 CLE Credits including 2.00 Ethics Credits

DAY TWO

MORNING SESSIONS

TIME

TRACK 1

8:15 a.m. - 8:30 a.m.

Opening Remarks & Announcements

8:30 a.m. - 9:30 a.m.
9:30 a.m. - 10:30 a.m.

The Basics of Federal Tax Reform
Government Investigations – What to Do When
the Feds Show Up
BREAK
Hot Topics in Kentucky Health Care Law
LUNCH (on your own)

10:30 a.m. - 10:45 a.m.
10:45 a.m. - 11:45 a.m.
11:45 a.m. - 1:00 p.m.

CLE CREDITS
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1.00 CLE Credit
1.00 CLE Credit

1.00 CLE Credit

DAY TWO

MORNING SESSIONS (CONT'D)

TIME

TRACK 2

8:15 a.m. - 8:30 a.m.
8:30 a.m. - 9:30 a.m.

11:45 a.m. - 1:00 p.m.

Opening Remarks & Announcements
Navigating the VA Disability Ratings and
Appeals Systems
Does Diversity Apply to Me?
BREAK
Legal Developments and Implications of Data
Breaches
LUNCH (on your own)

DAY TWO

AFTERNOON SESSIONS

TIME

TRACK 1

CLE CREDITS

1:00 p.m. - 2:00 p.m.

Kentucky’s Unclaimed Property Law:
Representing Businesses and Claimants

1.00 CLE Credit

2:00 p.m. - 3:00 p.m.

1.00 Ethics Credit

3:00 p.m. - 3:15 p.m.
3:15 p.m. - 4:15 p.m.
4:15 p.m.

Design Your Worklife: Developing Efficient
Workflows Through the Use of Smart
Technology
BREAK
Environmental Law for General Practitioners
ADJOURN

DAY TWO

AFTERNOON SESSIONS

TIME

TRACK 2

CLE CREDITS

1:00 p.m. - 2:00 p.m.

A Kentuckian Never Runs: The Law of SelfProtection in the Commonwealth Today
Fiscal Exploitation of the Elderly & Legislative
Update on POAs and Guardianship
BREAK
Is Kentucky at the Back of the Pack in Animal
Law?
ADJOURN

1.00 CLE Credit

9:30 a.m. - 10:30 a.m.
10:30 a.m. - 10:45 a.m.
10:45 a.m. - 11:45 a.m.

2:00 p.m. - 3:00 p.m.
3:00 p.m. - 3:15 p.m.
3:15 p.m. - 4:15 p.m.
4:15 p.m.

CLE CREDITS
1.00 CLE Credit
1.00 Ethics Credit
1.00 CLE Credit

1.00 CLE Credit

1.00 CLE Credit

1.00 CLE Credit

Day Two Total: 6.00 CLE Credits including up to 2.00 Ethics Credits
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KBA NEWS AND UPDATES

I.

SCR 3.025: KENTUCKY BAR ASSOCIATION
The mission and purpose of the association is to maintain a
proper discipline of the members of the bar in accordance with
these rules and with the principles of the legal profession as a
public calling, to initiate and supervise, with the approval of the
court, appropriate means to insure a continuing high standard of
professional competence on the part of the members of the bar,
and to bear a substantial and continuing responsibility for
promoting the efficiency and improvement of the judicial system.
This rule of the Kentucky Supreme Court arises from its authority under the
Kentucky Constitution to govern the practice of law. Section 116 states:
The Supreme Court shall have the power to prescribe rules
governing its appellate jurisdiction, rules for the appointment of
commissioners and other court personnel, and rules of practice
and procedure for the Court of Justice. The Supreme Court shall,
by rule, govern admission to the bar and the discipline of
members of the bar.
The KBA Board of Governors abides by the objectives set forth in the Rules.
The programs of the Bar and its commissions and committees are used to
accomplish its goals and mission. The Board is also cognizant of its responsibility
to the lawyers of Kentucky as set forth in the requirements of the United States
Supreme Court in Keller v. State Bar of California, 496 U.S. 1 (1990) and its
progeny. The Board governs the KBA in a manner consistent with those
limitations. The guiding standard is whether the program or expenditure of the
KBA is necessarily or reasonably incurred for the purpose of regulating the legal
profession or improving the quality of the legal services available to the people of
the Commonwealth. The discipline and education functions of the Bar as
described below illustrate how the KBA accomplishes these goals.

II.

ATTORNEY DISCIPLINE
Bar Counsel is appointed by the Board and “shall be responsible for investigating
and prosecuting all disciplinary cases and such other duties as the Board may
designate.” SCR 3.155. Over the last several years, there have been significant
changes in the discipline system that have been supported by the Inquiry
Commission, the KBA Board of Governors, and approved or implemented by the
Kentucky Supreme Court. These changes were undertaken to increase the
responsiveness to complainants; increase the speed of resolution of many
complaints; reduce backlog; increase help to lawyers who demonstrate a lack of
understanding of how the rules apply; and to increase public confidence in
regulation by the Supreme Court, the KBA and the Inquiry Commission.
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Enhancements to the Discipline System:
A.

Establishment of a "diversion" central intake system for certain types of
bar complaints, providing informal warnings and referrals to resources for
education or assistance.
Amendments to the Supreme Court Rules created a "diversion"
alternative which is analogous to similar processes available in some
other states. This process is under the direction of the Inquiry
Commission and creates a set of more flexible options for resolution of
what appear as "low level" ethical violations. The process includes
informal "complaints" for review in the diversion process. Key components
of the diversion review are:
1.

Inclusion of sworn and unsworn complaints in a centralized intake
process with assignment of each matter stating a colorable
violation to an OBC attorney.

2.

Informal preliminary investigation through contact with the attorney
to determine if the matter has been addressed or requires some
follow up by the attorney. Such matters include return of client
files, refund or clarification of unearned fees and/or the lawyer
communicating with the client about a particular matter.

3.

The available option of processing the matter through the formal
process to the Inquiry Commission if more significant issues
appear or the matter cannot be adequately addressed informally.

B.

Providing the KBA Office of Bar Counsel the ability to investigate and try
to resolve or close minor issues between the public and a lawyer. This is
done under Inquiry Commission guidelines, but before the formal
complaint/response system that submits a bar complaint to the Inquiry
Commission.

C.

Last fiscal year almost one half of all of the complaints received in the
OBC office were processed through the informal resolution and diversion
rule.

D.

Use of remedial education in ethics, in law office management or in a
particular area that the lawyer needs to learn to avoid future difficulties.

E.

Providing the Inquiry Commission with the ability to conditionally dismiss
the bar complaints it reviews to try to correct the problem, rather than
relying solely on Private Admonitions or Charges.

F.

Use of the resources of the Kentucky Lawyer Assistance Program
(KYLAP) for disciplinary probation or referral in diversion. This process is
separate from its confidential mission.
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G.

Enhanced and more versatile use of probation of suspensions with
conditions to help the lawyer overcome the issues which caused the
disciplinary issue and thus help both the attorney and future clients.

H.

Amendment to the fee arbitration and legal negligence arbitration rules to
streamline that process for use, not only in voluntary cases, but as a
condition of discipline or diversion. Referral is available for resolution of
issues arising in complaints, and for other members of the Bar.

I.

The creation and use of a remedial ethics program for lawyers who could
benefit from additional training on ethics issues which commonly arise.
The Ethics Professionalism and Enhancement Program (EPEP) was
initially developed and implemented, in part, through a grant from the Bar
Foundation. EPEP is now funded by the fees of attendees. A total of 313
lawyers have completed the course. Completion of EPEP, along with a
passing test score, results in the dismissal of the diverted complaint. The
Supreme Court often refers lawyers to EPEP as part of discipline. This
program focuses on the Rules of Professional Conduct.

J.

Providing information earlier to the public about the pendency of
disciplinary proceedings in serious cases related to temporary
suspension, criminal charges, reciprocal discipline from other states, or
adjudication of misconduct in civil cases. This was made possible by
amendments to SCR 3.150 in early 2008.

K.

Complaints referred to the Inquiry Commission for review after written
response is received and result in a charge of misconduct now average
eight months to be processed through the investigation stage. In addition,
open complaints are often held in abeyance due to pending criminal
charges, which implicate the right of the Respondent under the Fifth
Amendment. Those files may also be held in abeyance due to pending
civil litigation on the same matter, which may result in findings relevant to,
or conclusive in, the discipline case. In the event a charge is issued, due
process rights and the requirements of litigation and appeal result in
substantially longer time periods to complete the case.

L.

The median time for a charge to be submitted to the Court after issuance
is twelve months. However, consistent averages indicate less than 1
percent of all licensed Kentucky lawyers have a charge lodged against
them in a given year.

M.

Amending the Rules of Professional Conduct, which the Court completed
in July 2009, to be more in conformity with other states based in large
part on the ABA Ethics 2000 Model Rules.

N.

Reference to the ABA Model Standards of Discipline as another source to
assist the Board and the Court in consistency of imposing discipline.

O.

Use of "consensual" discipline, which is an agreed resolution where the
lawyer and the KBA come to an agreement for appropriate discipline on a
charge, and then ask the Court to approve it. This assists respondents
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and former clients in getting the case resolved without hearings, appeals,
and generally with less expense. About half of all charges were resolved
in this manner in Fiscal Year 2014-2015.
P.

Enhancing the ability of complainants to learn about and obtain
applications to the Clients' Security Fund (CSF), and reorganizing its
procedures to assist victims of theft by their lawyer to recoup losses.

Q.

Legal Negligence/Fee Arbitration
1.

SCR 3.800 permits the filing of claims of legal negligence in the
amount of $50,000 or less for binding arbitration.

2.

SCR 3.810 permits the submission of fee disputes for binding
arbitration.

3.

Disputes must arise from attorney-client relationships; the
amounts in controversy must exceed $2,500; and both sides must
agree to participate in the arbitration.

4.

Petitions are submitted to the Executive Director of the KBA, who
determines whether to accept jurisdiction based on whether the
requirements set forth in the rules have been met, including a
written certification by the parties that a good faith effort has been
made between them to resolve the dispute.

The OBC provides attorney and support staff to assist the Director in
processing the petitions and, if the matter proceeds, with coordinating the
appointment of the arbitrators.
III.

CLIENTS' SECURITY FUND
The Clients' Security Fund (CSF) is "a special fund created by the Supreme
Court for the purpose of providing indemnification to clients who may suffer
pecuniary loss by reason of fraudulent or dishonest acts on the part of a member
of the Kentucky Bar Association." SCR 3.820. A percentage of the annual KBA
dues supports the Fund ($7 per active members and $6 for judges). The OBC is
the processing agent for the Fund. Claims submitted to the Fund are adjudicated
by five Trustees. These Trustees consist of lawyer and non-lawyer members,
and are appointed by the Board of Governors.
The Trustees typically meet twice a year to consider claims but must first decide
whether a claim meets jurisdictional requirements. If jurisdiction is accepted,
those claims are normally placed in abeyance pending the results of any
concurrent disciplinary proceedings. Upon conclusion of the disciplinary case, the
Trustees will render a final decision on the claim. As a condition of
reimbursement, the claimant must subrogate his or her claims against the lawyer
to the Fund. The lawyer is liable to the Fund for restitution. The CSF has
awarded over $1.6 million in the last nine (9) fiscal years.
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IV.

ATTORNEY ADVERTISING
The OBC also works to support the Attorneys' Advertising Commission (AAC).
The AAC consists of up to nine volunteer lawyers. SCR 3.130 (7.02)(5) requires
the Commission be provided with sufficient administrative assistance from time to
time as may be required. The Executive Director and the Board of Governors
have delegated this function to the OBC.
The Supreme Court Rules were recently amended to no longer require that all
advertisements of legal services be submitted for review. Advertisements include
billboards, brochures, print, radio, television, websites, and yellow pages, among
others. The rule changes left in place the Advisory Opinion option for submission
which gives lawyers information about their advertisement's compliance with the
rules and regulations.
The full Commission meets at least once a year to discuss issues regarding
attorney advertising. Commission members review requests for Advisory
Opinions when needed throughout the year, but always within thirty days of
receipt of an Advisory Opinion request.
The number of advertisements submitted to the Commission significantly and
steadily increased for several years, but then started to decline as the following
table indicates:
KBA Fiscal Year

Ads submitted to the Commission

1998-1999
1999-2000
2000-2001
2001-2002
2002-2003
2003-2004
2004-2005
2005-2006
2006-2007
2007-2008
2008-2009
2009-2010
2010-2011
2011-2012
2012-2013
2013-2014
2014-2015
2015-2016

395
376
320
523
787
746
884
987
1,174
1,344
1,507
1,514
1,714
1,689
1,639
1,651
1,418
748*

* The requirement that all advertisements be submitted to the AAC was removed
by the Court, effective January 1, 2016, resulting in a significant drop in
submissions.
The AAC, with staff support of the OBC, assists lawyers by advising them if their
advertisement complies with the Rules of Professional Conduct (SCR 3.130
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(7.01-7.50)) and AAC Regulations. The Commission strives to protect the public
within the confines of the constraints imposed on it by the U.S. Supreme Court's
interpretation of the First Amendment right of free speech, as applied to
commercial speech. It pays particular attention to review of advertisements that
may be false, misleading or deceptive.
V.

CONTINUING LEGAL EDUCATION:
THROUGH EDUCATION
A.

ADVANCING

THE

PROFESSION

Mission
The mission of the CLE Commission is set by Supreme Court Rule: "To
initiate and supervise, with the approval of the Court, appropriate means
to insure a continuing high standard of professional competence on the
part of the members of the Bar." CLE Commission efforts reflect this
mission through commitment to the maintenance and improvement of
each member's legal competency and professional values, and
commitment to a lifetime of learning, reinforcement of professional values
and skills development through CLE. These commitments are
implemented through a comprehensive program of CLE regulatory
activities, programming activities and special projects aimed at reaching
all Kentucky lawyers.

B.

Kentucky Law Update
The Kentucky Bar Association spends approximately $250,000 annually
to provide a comprehensive survey of the changes in law and rules
Kentucky practitioners need to be aware of for their daily practice. The
Kentucky Law Update programs are offered at nine different locations
across the state. Kentucky is the only mandatory state bar association in
the country that offers this service whereby a member can attend a
program, with no registration fee, and earn the entire annual CLE
requirement close to home. Not only does this program series provide the
ethics credits and important updates needed, it offers special
programming options to allow members to focus on certain areas of
practice that are of particular interest to them.

C.

New Lawyer Program
The New Lawyer Program is a mandatory two-day program for all new
KBA members that must be completed within the first year of practice
(SCR 3.640). This program was specifically designed to assist in the
transition from academia to reality by focusing on practical tips and
professional values for our newest members.The program is offered twice
annually, in January/February and in June in conjunction with our Annual
Convention.
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D.

Online CLE Opportunities
The KBA partners with InReach to offer an extensive and ever-expanding
online program catalog, available through the KBA website. This is an
invaluable service, not only because of its convenience, but also due to
the broad spectrum of timely and specific CLE offerings we are now able
to make available to KBA members. Through online CLE, last-minute
compliance becomes not only easier, but more meaningful as our
members can choose programs helpful to their varied practices.

E.

Teleseminars
Through the KBA's partnership with WebCredenza, KBA members may
utilize the telephone for live national CLE seminars. Keep an eye on your
email and e-News for details on all teleseminar offerings or check them
out at http://ky.webcredenza.com/. Registration for teleseminars is
available online at the KBA website. Materials for the seminars are
emailed once registration is completed and can be printed or viewed on
your own computer. Re-broadcasts of selected teleseminars are available
as live or technological programs as well.

F.

Your CLE Requirement
Each Kentucky attorney must earn and report twelve CLE credits
annually, with the educational year running from July 1 to June 30. Two
of those twelve credits must be designated as ethics. The KBA CLE
Commission tries to make satisfying this mandatory licensure requirement
as easy and meaningful as possible by offering high quality, convenient
CLE, and through our regulatory accreditation processes. There are
many resources available on our website to help you with the CLE
requirement, from the Supreme Court Rules and FAQs to all of the forms
we use to contact information for staff, who is available to answer your
emails and phone calls. Coming soon, you will be able to submit your
own CLE credits and apply for accreditation of programs through your
own member profile on our website. Be on the lookout for these exciting
improvements.

VI.

DIVERSITY IN THE PROFESSION
The Kentucky Bar Association continues its efforts to create a more diversified
legal profession for the Commonwealth. In 2013, the KBA created a Diversity
and Inclusion Initiative designed to support the ongoing work of the KBA's
Committee on Diversity. In 2014, the KBA supported a move in the General
Assembly to allocate funds for scholarships at Kentucky's three law schools for
students from underrepresented populations. The General Assembly approved
the proposal, and those funds are included in the budget for the biennium. In
April 2015, the KBA co-sponsored the first Diversity and Inclusion Summit with
the Louisville Bar Association and the Louis D. Brandeis School of Law. The third
Diversity and Inclusion Summit will be held March 22, 2019. The KBA seeks to
support all of its members regardless of where they live and work and regardless
of their gender, race, religion, national origin, or sexual orientation.
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Additionally, the Nathaniel R. Harper Award is presented each year to recognize
those individuals or entities who have demonstrated a commitment to diversifying
the Kentucky Bar by promoting full and equal participation in the legal profession
through the encouragement and inclusion of women, minorities, persons with
disabilities, people of all sexual orientations and/or other under-represented
groups. The award was created by the Young Lawyers Division of the Kentucky
Bar Association (YLD) and is presented at the KBA's Membership Luncheon
during the Annual Convention. The award is named for the first African-American
judge in Kentucky who created the Harper Law School in his Louisville law office
at a time when African-Americans were prohibited from attending Kentucky's law
schools. The YLD named the award for Harper in recognition of his efforts to
create opportunities for others.
Created by the YLD in June 2010, the "Why Choose Law: Diversity Matters"
program encourages young people from diverse backgrounds to become lawyers
and practice in Kentucky. The program identifies high school students from each
Supreme Court District to participate in the day-long program focused on the
varying functions of the state and federal court systems. The students also
participate as a jury in a mock trial demonstration; eat lunch with the KBA's Board
of Governors and other attorneys; tour large and small law firms; and hear a
panel of practitioners discuss what it is like to practice law. The "Why Choose
Law: Diversity Matters" program was created to promote interest among students
who belong to groups typically underrepresented in law school classes, including
racial and ethnic minorities and those with varied religious, socio-economic, and
sexual orientation backgrounds.
VII.

THE KENTUCKY LAWYER ASSISTANCE PROGRAM
The Kentucky Lawyer Assistance Program (KYLAP) is a confidential program
offered through the Kentucky Bar Association which offers help to the Kentucky
legal community. KYLAP helps those with alcohol and drug abuse problems,
compulsive gambling, other types of addictive disorders, stress, depression, and
similar conditions which may impair these individuals' ability to practice law in a
competent and professional manner. Recent studies show that lawyers suffer
from much higher rates of addiction, depression and suicidal thoughts than the
general public.
Because of the sensitive nature of addiction and psychological problems, lawyers
are often reluctant to seek assistance or approach a fellow lawyer who is
experiencing these types of problems. Recognizing this concern, and in order to
foster early and totally confidential contact with KYLAP, Supreme Court Rule
3.990 guarantees strict confidentiality in all self and third-party referrals.
Referrals to KYLAP may be in one of several ways: self-referral, third-party,
agency (Office of Bar Admissions and Office of Bar Counsel), and the Kentucky
Supreme Court. Self and third-party referrals provide completely confidential
assistance to individuals experiencing problems with mental, psychological or
emotional conditions including chemical dependency or addiction that impairs, or
may foreseeably impair, their ability to practice law. Because of the strict
confidentiality afforded through SCR 3.990, KYLAP is allowed great flexibility and
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discretion in the handling of these cases and offering assistance in a variety of
methods and modalities without any involvement with bar membership or
discipline. You are not "reported" to the bar when you or someone you care
about is referred to KYLAP through a self or third-party referral.
Confidentiality does not apply to agency (Office of Bar Admissions and Office of
Bar Counsel) and Supreme Court referrals. In those cases, KYLAP may be
requested by the referring agency to interview the lawyer involved and give its
assessment of the problem to the agency and/or monitor the lawyer's
participation with KYLAP (which usually includes a Supervision Agreement).
These agency and Court referrals are designed mainly for the protection of the
public and to maintain the integrity of the profession and therefore are strictly
monitored by KYLAP.
For those who can't afford treatment, the KYLAP Foundation, Inc., is a 501(c)(3)
non-profit corporation which offers forgivable loans to qualified individuals for
purposes of obtaining mental health and addiction treatment.
KYLAP has more than 100 volunteer lawyers across the state who, when asked,
are willing to go to any lengths to assist and carry the message of recovery to
those suffering from mental health issues and impairment. These volunteers are
the life blood of KYLAP. If you or someone you know is suffering, give us a call
or visit the KYLAP website at www.kylap.org for resources including self-tests,
other websites, and publications that may be helpful for you.
Kentucky Lawyer Assistance Program
KBA Main Number (502) 564-3795, KYLAP ext. 266
KYLAP Director Cell (859) 221-0806
P.O. Box 1437
Frankfort, KY 40602
VIII.

EMPLOYEE ASSISTANCE PROGRAM
The Kentucky Bar Association, through the Kentucky Lawyer Assistance
Program, is excited to partner with an Employee Assistance Program to offer the
opportunity for mental health support to Kentucky’s lawyers and judges. All of the
assistance remains COMPLETELY CONFIDENTIAL, pursuant to SCR 3.990.
Services became available November 1, 2017.
This new partnership will provide additional mental health support for Kentucky’s
lawyers and judges. The Employee Assistance Program will offer phone
assistance after hours and on weekends. Simply call the KYLAP office anytime,
night or day, on our NEW DIRECT PHONE NUMBER – no operators required -and after hours you will be directly connected to our new CONFIDENTIAL
Employee Assistance Program. Our new direct number is 502-226-9373. You
may also continue to call through the main switchboard at the Kentucky Bar
Association at 502-564-3795, ext. 226. Someone will be available to you 24
hours a day, 7 days a week.
If you need immediate care, KYLAP, with assistance from our Employee
Assistance Program, can connect you with one of hundreds of mental health
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providers all across the state (and even across the country). You will have an
appointment in your area (or in the area you choose) in as little as 24 hours, but
in no event no more than 48 hours. The provider you are referred to will be a
licensed professional. If you have insurance or would like to pay privately, that
will be accepted (according to the provider’s guidelines). If you are unable to pay
and meet the income criteria, you will receive up to four (4) clinical sessions at no
charge to you. The Kentucky Bar Association and KYLAP are providing this
service to its members free of charge, when income criteria are met. If you need
additional services and are unable to pay for those, additional assistance may be
available through the KYLAP Foundation. www.kylap.org/foundation.
At the Kentucky Bar Association and the Kentucky Lawyer Assistance Program,
we recognize that lawyers and judges are suffering from undiagnosed mental
health issues, including depression and severe and chronic stress and anxiety, at
a rate far higher than the general population. We understand that good mental
health and wellness is essential for the sustainability of our profession. We are
committed to offering this service to you to help you address mental health
issues before you reach a crisis in your life and in your career.
Look for additional information and advertising about these exciting services in
upcoming issues of the Bench & Bar, in eNews, and on the KYLAP and KBA
websites.
IX.

THE KBA WEBSITE: AN IMPORTANT TOOL FOR YOUR KENTUCKY
PRACTICE
If you haven't checked out the KBA website recently, you are ignoring one of the
most important tools you have access to for your Kentucky practice. While the
website has grown and changed over the past few years as greater resources
became available to the KBA for upgrades and improvements, many members
have still not recognized the rich resources available to them at their fingertips
through https://www.kybar.org.
Not only does the site include invaluable information about KBA programs and
who to contact for assistance, it includes the secured options to pay your
membership dues online with a credit card, register for KBA events, and locate
numerous forms needed for requesting information from, or reporting information
to, the KBA. You can also find other KBA members through the "Lawyer Locator"
service. You can find links to the Supreme Court Rules, Civil Rules, Criminal
Rules, Rules of Evidence, Ethics Opinions, Ethics Hotline, Closed and
Abandoned Practices Information and more on the site. Great reference links will
take you to state and federal court sites, the Attorney General's Office, the
Legislature and all their activities, administrative regulations and more!
In addition, did you know that every KBA member has a public member profile on
the website? Your public member profile lists your contact information (e.g.,
email, organization’s name, address and phone number). You have the option
to add a headshot image to help others put a face with your name, list your
website to give visitors a direct link to additional information about you and/or
your firm, add your spoken language(s) and/or sign language credentials to
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affirm that you are fluent in that specific language group, and add your areas of
practice to communicate to the public that you practice particular fields of law.
Don’t miss out! Take some time to log in to the KBA website and review its many
offerings!
X.

KBA CAREER CENTER
KBA Career Center is the premier resource to connect career opportunities with
highly qualified legal talent. Whether you're searching for a new hire or searching
for a new career, the KBA Career Center provides avenues to help you achieve
your goal. To access the KBA Career Center visit: jobs.kybar.org.
KBA Career Center will allow you to:


Recruit for Open Positions:
o
o
o
o



Post your jobs, or your institutions' jobs, where legal professionals
will find and apply to them
Email your jobs directly to job seekers
Manage jobs and applicant activity right on our site
Search the resume database and contact qualified candidates
proactively

Manage Your Career:
o
o

o
o

Search and apply to fresh jobs on the spot with robust filters
Upload your anonymous resume so employers can contact you,
but you maintain control of your information and choose to whom
you release your information
Receive an alert every time a job becomes available that matches
your personal profile, skills, interests, and preferred location(s)
Access career resources and job searching tips and tools

So, what are you waiting for? Visit the KBA Career Center today and get started!
XI.

CASEMAKER
The KBA website is also a conduit to Casemaker, one of the fastest growing
online legal research services available today. This outstanding research tool is
offered to all KBA members through the website free of charge. Casemaker
includes both state and federal research libraries. Casemaker also includes
features such as the ability to save search history, make notes, and create file
folders.
The federal search library contains:




United States Supreme, Circuit, District and Bankruptcy Court Opinions
Federal Court Rules
United States Code
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Code of Federal Regulations
USC Bankruptcy Reform Act
U.S. Constitution
Internal Revenue Service Rulings
Internal Revenue Bulletins
Court of Appeals – Armed Forces as well as Veteran Claims
Court of Claims as well as International Trade
Federal Communications Commission as well as the Energy Regulatory
Commission
Federal Labor Relations Authority
Federal Register
Federal Rules Decisions
Federal Sentencing Guidelines
Longshore and Harbor Workers' Compensation
National Labor Relations Board
NTSB Decisions
Board of Immigration Appeals
Black Lung Cases
Department of Energy
Patent Decisions
Public Laws
Tax Court
Trademark Decisions

The Kentucky search library contains:












Administrative Regulations
Attorney General Opinions
Case Law
Constitution
Court Rules
Federal Court Rules
Session Laws
Statutes
Workers' Compensation Decisions
Open Meetings Decisions
Open Records Decisions

All state search libraries are now available and contain at minimum:








State Case Law
State Constitution
State Statutes
Administrative Code
Legislative Acts
State Register (if such exists)
Court Rules
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Depending on the individual state's agreement with Casemaker, many state
libraries include: local federal rules, reports, links to court forms, jury instructions,
"unreported" opinions, bankruptcy decisions, ethics opinions, workers'
compensation opinions, environmental decisions, Attorney General Opinions,
court rules, and other legal information as specified by the individual bar's
requests.
CasemakerPro is included for bar members and features many advanced, highdefinition search tools, including CaseCheck+, a citation tool for use in the future
treatment of a case, a vast federal library, access to all state libraries (including
the District of Columbia), multistate search, and State and Administrative Codes,
all in an aggregated search as well as CasemakerDigest which provides regular
summaries of appellate cases. CasemakerPro also includes CiteCheck which
allows you to upload your brief, pleading or document, and receive a report
stating whether your case citations continue to be good law. In addition,
Casemaker unveiled CasemakerLibra, which links your searches to appropriate
state and ABA publications.
For those just getting started or interested in the latest updates, Casemaker
offers both recorded and live webinar training as well as recorded videos for your
convenience.
All of this is available to KBA members at no cost.
XII.

LEGISLATIVE OUTREACH PROGRAM
For the last two years, the Kentucky Bar Association has worked closely with the
Chief Justice and the judiciary in mobilizing attorneys, judges and circuit court
clerks in encouraging the legislature to more adequately fund the judiciary. The
Association will remain available to assist the judiciary in this project.

XIII.

COMMUNICATIONS
The Bench & Bar magazine, the official publication of the Kentucky Bar
Association, is published to provide members of the KBA with information that
will increase their knowledge of the law, improve the practice of law, and, in a
format that both edifies and entertains the reader, keeps the Bar informed on
current issues and events within the legal profession. It is a bi-monthly
publication, published in January, March, May, July, September and November.
The KBA also distributes a monthly electronic newsletter, KBA e-News, by email
to provide members with up-to-date bulletins between regular publications of the
Bench & Bar magazine.
You can also access timely information and photos by becoming a "fan" of the
KBA's Facebook page or following the KBA on Twitter, @KYBarNews.
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PUBLISHED OPINIONS KENTUCKY SUPREME COURT
AUGUST 2017–APRIL 2018

I.

ADMINISTRATIVE LAW
Kentucky Unemployment Insurance Commission v. Wilson, 528 S.W.3d 336 (Ky.
2017)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.; Hughes, Keller,
and VanMeter, JJ., concur. Wright, J., dissents by separate opinion in which
Cunningham, J., joins. Civil Appeal, Discretionary Review Granted. Question
presented: Whether the verification requirement of KRS 341.450(1) for appealing
to the circuit court from an adverse decision of the unemployment compensation
commission was satisfied when the appellant signed an attached "verification"
page without ever having the signature notarized or otherwise subscribed under
oath. Held: KRS 341.450(1)'s verification requirement is a statutory precondition
for vesting the appropriate court with the authority to engage in judicial review of
the administrative appeal. By definition, a "verified" pleading must be signed
under oath before an official authorized to administer the oath. Signing a
document without the oath and the attestation of the administering officer does
not comply with the statute. Shamrock Coal Co. v. Taylor, 697 S.W.2d 952 (Ky.
App. 1985), which held that a defective complaint was in "sufficient compliance"
with KRS 341.450(1) because it exhibited a clear attempt at verification is
overruled.

II.

ARBITRATION
Kindred Nursing Centers Limited Partnership v. Wellner, 533 S.W.3d 189 (Ky.
2017)
Opinion of the Court by Justice Venters. All sitting. Cunningham, Keller, and
Wright, JJ., concur. Hughes, J., dissents by separate opinion in which Minton,
C.J., and VanMeter, J., join. Upon remand from the U.S. Supreme Court in
Kindred v. Clark, 137 S.Ct. 1421 (2017), the Supreme Court of Kentucky
reaffirmed the interpretation of a power of attorney instrument set forth in
Extendicare Homes, Inc. v Whisman, 478 S.W.3d 306 (Ky. 2015). While the
express power of an attorney-in-fact "to demand, sue for, collect, recover and
receive all debts, monies, interests and demands whatsoever now due or that
may hereafter become due to me (including the right to institute legal
proceedings therefore)" would authorize her to initiate an arbitration proceeding
and to agree to resolve an existing dispute by arbitration, it does not authorize
the attorney-in-fact to enter into an optional free-standing, pre-dispute arbitration
agreement coincidental with the principal's admission into a nursing home. The
execution of the pre-dispute arbitration agreement does none of the things
authorized by that power. Also, the execution of an optional free-standing, predispute arbitration agreement is not authorized by the power to execute
"conveyances and contracts . . . in relation to [the principal's] property" because a
pre-dispute arbitration agreement coincidental to the principal's admission into a
nursing home is not an act done "in relation to" property of the principal.
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III.

ATTORNEY DISCIPLINE
A.

Bennett v. Kentucky Bar Association, 526 S.W.3d 87 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. Bennett was hired
to file an adjustment of immigration status for his client. The client paid
him a retainer fee but Bennett, who was inexperienced in immigration
status adjustments, failed to properly file the paperwork within the
mandated timeframe. The U.S. Customs and Immigration Service then
issued a Notice of Action rejecting Bennett's client's adjustment status
application and returning the filing fee. However, Bennett failed to return
any funds to his client and failed to communicate with his client after she
learned her application was rejected. The Inquiry Commission issued a
six-count charge against Bennett. He admitted to the misconduct as
described in the charge and, in an effort to resolve the disciplinary action,
repaid his client and negotiated a sanction with the Office of Bar Counsel
under SCR 3.480(2). Bennett moved the Court for a public reprimand and
the KBA agreed that the recommended discipline was appropriate and
supported by similar cases. After reviewing the facts and the relevant
cases, the Court found that the consensual discipline proposed by
Bennett and agreed to by the KBA was appropriate. Accordingly,
Bennett's motion for a public reprimand was granted.

B.

Kentucky Bar Association v. Gibson, 525 S.W.3d 90 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. The Inquiry
Commission issued a four-count charge against Gibson, alleging he
violated SCR 3.130(1.3); 3.130(1.4)(a)(3); 3.130(1.4)(a)(4); and
3.130(8.4)(c). Gibson filed an answer admitting to the factual allegations
but denying that he violated any rules of professional conduct. His case
was submitted to a trial commissioner, who recommended the following
sanctions: a thirty-day suspension from the practice of law; a refund of
fees to his client for failing to perform the agreed-upon legal services; and
payment of the costs of the disciplinary proceedings. Neither Gibson nor
the KBA filed a notice of appeal from the trial commissioner's report, and
the Court declined to take further review. Accordingly, under SCR
3.370(9), the Court adopted the trial commissioner's findings of fact and
recommended sanctions verbatim.

C.

Kentucky Bar Association v. Pruitt, 527 S.W.3d 808 (Ky. 2017)
Opinion and Order of the Court. Minton, C.J.; Hughes, Keller, VanMeter,
Venters, and Wright, JJ., concur. Cunningham, J., not sitting. The Board
of Governors found Pruitt guilty of violating SCR 3.130-1.4(a)(3) (two
counts), -1.4(a)(4), -3.4(c), and - 8.1(b) and unanimously recommended
that he be suspended from the practice of law for 181 days and be
referred to the Kentucky Lawyer Assistance Program. After considering
the significance of Pruitt's violations, his failure to respond to any
correspondence relating to the complaints, and his disciplinary history, the
Court adopted the Board's recommendations and sanctioned Pruitt
accordingly.
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D.

Kentucky Bar Association v. King, 529 S.W.3d 296 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. King moved the
Court to resign under terms of permanent disbarment based on his
admitted disciplinary violations. The misconduct leading up to King's
motion spanned six KBA files and occurred over the course of more than
a decade. King acknowledged that sufficient facts existed to justify the
issuance of charges and sought to resign under the terms of permanent
disbarment in order to terminate all KBA proceedings against him. The
Supreme Court reviewed the "disconcerting" facts underlying King's
violations, including the use of clients' funds for his personal use, and
noted that King had been indicted on three felony charges related to fraud
he perpetrated after defaulting on a loan. Based on these facts, the Court
granted King's motion and permanently disbarred him from the practice of
law.

E.

Kentucky Bar Association v. Bader, 529 S.W.3d 774 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. The disciplinary
proceedings against Bader arose from orders entered by the Bullitt Circuit
Court finding him to be in contempt of court on three separate occasions
for failing to appear to represent the interests of his client. Bader did not
file a response to the initial complaint but eventually responded after the
Inquiry Commission issued a two-count charge against him. Bader's letter
indicated he was suffering from health and personal issues but did not
include any documentation to support his claims. Furthermore, Bader filed
nothing else of record throughout the remainder of the proceeding, nor did
he participate in any other way. Following a disciplinary hearing, the trial
commissioner concluded that Bader violated SCR 3.130(3.4)(c) by
engaging in conduct that resulted in the three contempt orders. The trial
commissioner also found that Bader violated SCR 3.130(8.1)(b) by failing
to respond to additional requests for information during the disciplinary
hearing. After considering Bader's past discipline, the trial commissioner
recommended that Bader be suspended from the practice of law for 30
days. The Supreme Court agreed with the trial commissioner's
recommendation and found that the proposed sanction was appropriate
and supported by prior decisions. Accordingly, the Court suspended
Bader from the practice of law for 30 days.

F.

Kentucky Bar Association v. Grayson, 530 S.W.3d 460 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. The KBA moved
under SCR 3.380(2) to indefinitely suspend Grayson from the practice of
law for failing to respond to charges initiated by the Inquiry Commission.
The charges, both of which involved Grayson's misconduct relating to
adoption cases, alleged violations of SCR 3.130(1.3) (failure to perform
work for which the attorney was hired; SCR 3.130(1.4)(a)(3) (failure to
communicate with client); SCR 3.130(1.4)(a)(4) (failure to respond to
requests for information); SCR 3.130(1.16)(d) (failure to refund unearned
fee); SCR 3.130(8.1)(b) (failure to respond to a lawful demand for
information from an admissions or disciplinary authority) and SCR
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3.130(8.4)(c) (misrepresentation and providing a fraudulent document).
Grayson was personally served by the Martin County Sheriff's Office but
failed to respond to the charges. Because of this failure, the KBA moved
for indefinite suspension. The Court granted the motion and suspended
Grayson indefinitely.
G.

Kentucky Bar Association v. Thompson, 529 S.W.3d 776 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. The West Virginia
Supreme Court of Appeals suspended Thompson from the practice of law
for three (3) months; ordered Thompson to complete an additional twelve
(12) hours of continuing legal education; and required Thompson to pay
the costs of the disciplinary proceedings. Subsequently, the KBA moved
for the Supreme Court of Kentucky to order Thompson to show cause
why she should not be subject to reciprocal discipline. Thompson
responded by requesting reciprocal discipline not be imposed. The Court
concluded that Thompson failed to provide a legally sufficient reason why
the Court should not impose reciprocal discipline. The Court found that
Thompson's conduct, in failing to respond to orders of the Supreme Court
of Appeals of West Virginia, did not "warrant substantially different
discipline" in Kentucky under SCR 3.435(4)(b). Accordingly, the Court
ordered Thompson suspended from the practice of law in the
Commonwealth for three months; ordered Thompson to complete an
additional twelve hours of continuing legal education; and ordered
Thompson to pay all costs of the disciplinary proceeding.

H.

Kentucky Bar Association v. Hoskins, 529 S.W.3d 299 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. The Supreme Court
of Ohio entered an order in May 2017, permanently disbarring Hoskins
from the practice of law. As a consequence of the Ohio disbarment, the
KBA moved for the Supreme Court of Kentucky to order Hoskins to show
cause why he should not face identical punishment in Kentucky. Hoskins
failed to respond to the Show Cause Order and presented no evidence to
support an alternative disposition. Accordingly, the Court granted the
KBA's petition and permanently disbarred Hoskins from the practice of
law in Kentucky.

I.

Kentucky Bar Association v. Stewart, 527 S.W.3d 811 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. In April 2017, the
Wisconsin Supreme Court suspended Stewart for nine months.
Thereafter, the KBA filed a petition with the Supreme Court of Kentucky to
impose reciprocal discipline under SCR 3.435(4). Stewart did not show
cause as to why the Court should not impose reciprocal discipline.
Accordingly, the Court suspended Stewart from the practice of law for
nine months, consistent with the order of the Wisconsin Supreme Court.
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J.

Kentucky Bar Association v. Ulrich, 527 S.W.3d 813 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. In March 2017, the
Indiana Supreme Court suspended Ulrich from the practice of law for six
months, to be probated for two years. The KBA filed a petition with the
Supreme Court of Kentucky to impose reciprocal discipline under SCR
3.435(4). Ulrich failed to show cause as to why the Court should not
impose reciprocal discipline. Accordingly, the Court suspended Ulrich
from the practice of law for six months, probated for two years, consistent
with the order of the Indiana Supreme Court.

K.

Wibbels v. Kentucky Bar Association, 527 S.W.3d 815 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. Wibbles moved the
Supreme Court for suspension from the practice of law under SCR
3.480(2) as part of a negotiated sanction with the Office of Bar Counsel.
The charges against Wibbels arose from five separate disciplinary files
and all related to failure to return unearned fees and failure to
communicate with his clients. In reviewing the allegations against Wibbels
and the proposed negotiated sanction, the Court noted that all the
instances of misconduct occurred during a time when Wibbels was
experiencing a manic episode caused by bi-polar disorder. Wibbels then
experienced a period of depression before seeking professional help.
Since seeking treatment, Wibbels had gone nearly six years without a
manic episode; regularly took his medication; and participated in
counseling sessions. These strategies allowed Wibbels to practice law
without incident, and he had received no new disciplinary complaints
during the pendency of this matter. Taking these mitigating factors into
consideration, the Court agreed that the negotiated sanction was
appropriate. Accordingly, the Court ordered Wibbels suspended from the
practice of law for 181 days, with 30 days to serve and the remainder
probated for a period of five years, subject to certain conditions, including
the requirement that he repay his clients in full; enter into a Supervision
Agreement with KYLAP; attend and successfully complete the Ethics and
Professionalism Enhancement Program; and receive no further
disciplinary complaints during his period of probation.

L.

Kentucky Bar Association v. Bader, 531 S.W.3d 20 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. The KBA moved to
suspend Bader for failure to answer a disciplinary charge relating to his
failure to perform any work in his client's personal injury case. The threecount charge alleged violations of SCR 3.130(1.3) (failure to act with
reasonable diligence and promptness in the representation of a client);
SCR 3.130(1.4)(a)(3) (failure to keep client informed); and SCR
3.130(8.1)(b) (failure to respond to a lawful demand for information from a
disciplinary authority). In reviewing the record, the Supreme Court noted
this was not the first time Bader had been cited and disciplined for his
misconduct as a practicing attorney. The Court had recently found Bader
violated SCR 3.130(3.4)(c) by knowingly disobeying an obligation under
the rules of a tribunal and SCR 3.130(8.1)(b) for failing to respond to a
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lawful demand for information from a disciplinary authority. Bader also
failed to participate in that disciplinary proceeding. Because of his
committed violations, the Court suspended Bader from the practice of law
for a period of 30 days. The Court noted that Bader's misconduct in the
present case mirrored that for which he had been previously disciplined
and indicated repeated noncompliance with the rules of professional
conduct. Accordingly, the Court ordered Bader suspended from the
practice of law indefinitely.
M.

Roberts v. Kentucky Bar Association, 531 S.W.3d 15 (Ky. 2017)
Opinion and Order of the Court. Cunningham, Hughes, Keller, VanMeter,
Venters, and Wright, JJ., concur. Minton, C.J.; not sitting. Respondent's
reinstatement to practice of law after six-day suspension in 2014 was
unduly delayed when Bar Counsel objected to reinstatement due to a
2009 disciplinary proceeding being held in abeyance. Because of undue
delay in completing the reinstatement process, the Board of Governors
recommended waiver of costs that Respondent would be otherwise
assessed as a condition of reinstatement. Bar Counsel objected to cost
waiver, arguing that under SCR 3.510(1), such costs were mandatory and
that the Board's waiver recommendation exceeded its authority. Upon
review, the Supreme Court held that (1) Rule's directive that language
that "Any additional costs will be paid by Applicant" did not employ the
word "shall," which normally connotes a mandatory command, thus
providing for discretion to excuse the payment of costs in proper
circumstances; and (2) that all Board recommendations relevant to the
just disposition of disciplinary matters can assist the Court in determining
the appropriate resolution to such matters and are, therefore, proper.
Board was authorized to recommend waiver of costs.

N.

Kentucky Bar Association v. Morgan, 531 S.W.3d 1 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. The Inquiry
Commission charged Morgan with violating SCR 3.130(1.3) (failure to act
with reasonable diligence and promptness in representing his client); SCR
3.130(1.4)(a)(4) (failure to promptly comply with a client's reasonable
requests for information; SCR 3.130(1.5)(a) (charging an unreasonable
fee); SCR 3.130(1.16)(d) (retaining a client's file, property, and unearned
fee upon the termination of representation); and 3.130(8.1)(b) (failure to
respond to a lawful demand for information from an admissions or
disciplinary authority). The violations stemmed from Morgan's failure to
provide any representation to a client in a child custody and fee dispute
matter after accepting a retainer. In reaching its recommendation in this
case, the Board of Governors reviewed Morgan's disciplinary history,
which included a private reprimand and three suspensions, most recently
a 181-day suspension for failing to respond and failing to properly explain
matters to his client. The Board ultimately voted to recommend that
Morgan be suspended from the practice of law for one year and ordered
to repay his client $8,500. The Court agreed with the Board's
recommendation and sanctioned Morgan accordingly.
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O.

Lawrence v. Kentucky Bar Association, 533 S.W.3d 686 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. A formal complaint
was filed against Lawrence in 2011 after he was indicted in the U.S.
District Court for the Eastern District of Kentucky on charges of tax fraud.
He was temporarily suspended from the practice of law after he was
convicted of those charges. He served 24 months and made full
restitution in the amount of $128,000. Lawrence moved the Supreme
Court to suspend him for a period of five years, to be applied retroactively
to July 6, 2012, the date of his temporary suspension. The KBA did not
object to the proposed sanction, which was negotiation under SCR
3.480(2). The Court agreed that the proposed sanction was appropriate
and ordered Lawrence suspended from the practice of law for five years,
to be applied retroactively to July 6, 2012.

P.

Butler v. Kentucky Bar Association, 533 S.W.3d 687 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. Butler moved the
Supreme Court to allow him to resign under terms of permanent
disbarment for his admitted violations of the Rules of Professional
Conduct. The KBA did not object and the Court granted the motion,
ordering Butler permanently disbarred from the practice of law in
Kentucky.

Q.

Kentucky Bar Association v. Stewart, 533 S.W.3d 683 (Ky. 2017)
Opinion and Order of the Court. All sitting; all concur. The U.S. Patent
and Trademark Office (USPTO) entered a default judgment against
Stewart, excluding him from practice for violating federal regulations
regarding practice before USPTO; causing harm to a client; and failing to
acknowledge, defend, or rectify this misconduct. The Supreme Court of
Minnesota, in response to a petition for reciprocal discipline, indefinitely
suspended Stewart from the practice of law with no right to petition for
reinstatement for five years. The KBA petitioned the Supreme Court of
Kentucky for reciprocal discipline. Stewart failed to file any response to
the Court's order asking him to show cause as to why he should not be
suspended from the practice of law for five years, consistent with the
order of the Supreme Court of Minnesota. Accordingly, the Court ordered
Stewart suspended from the practice of law for five years and required
Stewart to pay all costs associated with the disciplinary proceedings
against him.

R.

Kentucky Bar Association v. Legg, 537 S.W.3d 819 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. The Inquiry
Commission issued a three-count charge against Legg alleging violations
of the Rules of Professional Conduct. The Board found him guilty of all
three charged counts. In determining the appropriate sanction, the Board
considered the fact that Legg had previously received two private
admonitions. Ultimately, the Board voted to recommend that Legg be
publicly reprimanded and required to pay the costs of the disciplinary
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proceedings. Neither Legg nor Bar Counsel contested the validity of the
counts against Legg. However, Bar Counsel filed a notice of review,
arguing the sanction recommended by the Board was inadequate and
requesting that the Supreme Court suspend Legg from the practice of law
for 30 days and require him to repay his client. The Court disagreed with
Bar Counsel with respect to the request for suspension but agreed that
Legg should repay his client. Accordingly, Legg was publicly
reprimanded, ordered to repay his client, and ordered to pay the costs of
the disciplinary proceedings.
S.

Kentucky Bar Association v. Gallaher, 539 S.W.3d 29 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. Gallaher was
charged with 22 counts in six separate disciplinary cases, each of which
proceeded as a default case under SCR 3.210. The Board voted to
suspend Gallaher from the practice of law in the Commonwealth for a
period of five years, with the suspension probated to one year on the
condition that Gallaher be evaluated by KYLAP, attend the Ethics and
Professionalism Enhancement Program (EPEP), and repay his clients'
fees. The Court agreed with the sanction and adopted the Board's
recommendations under SCR 3.370(9).

T.

Kentucky Bar Association v. McKeever, 537 S.W.3d 821 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. In September 2017,
the Supreme Court of South Carolina rendered an Opinion disbarring
McKeever for numerous violations of the South Carolina Rules of
Professional Conduct. The KBA petitioned the Supreme Court of
Kentucky for reciprocal discipline under SCR 3.435. McKeever responded
in opposition to the KBA's request, claiming the South Carolina
disciplinary proceeding was the result of fraud. She also claimed that
disbarring her would be an inappropriate punishment because attorneys
who are disbarred in South Carolina are permitted to apply for
reinstatement after a five-year period while disbarment in Kentucky is
irrevocable. After considering the KBA's petition and McKeever's
response, the Court concluded that disbarment was the appropriate
sanction for McKeever's pattern of serious misconduct. The Court noted
that although McKeever did not have any prior discipline in Kentucky, her
serial misconduct reflected adversely on the profession of law.
Accordingly, McKeever was permanently disbarred from the practice of
law in Kentucky.

U.

Kentucky Bar Association v. Niehaus, 539 S.W.3d 35 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. Niehaus failed to
respond to a charge of three separate violations of the Kentucky Rules of
Professional Conduct and his case proceeded to the KBA Board of
Governors as a default case under SCR 3.210. The Board found Niehaus
guilty of violating SCR 3.130(1.3) (failure to act with reasonable diligence
and promptness in representing a client); (1.4)(a)(3) (failure to keep a
client reasonably informed); and (1.16)(d) (failure to protect a client's
22

interests upon termination of representation) and recommended a 181day suspension, to be served consecutively with any pending discipline, a
$2,500 payment in restitution to his client, and payment of the costs of the
proceeding. The Supreme Court agreed with the Board's findings and
recommendations and sanctioned Niehaus accordingly.
V.

Kentucky Bar Association v. Hensley, 538 S.W.3d 288 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. Hensley was served
by certified mail with a Bar complaint charging her with violating SCR
3.130-1.3 (failure to act with reasonable diligence and promptness in
representing a client); SCR 3.130-1.4(a)(3) (failure to keep a client
reasonably informed); and SCR 3.130-8.1(b) (failure to respond to lawful
demands for information from a disciplinary authority). She failed to
respond to the charges and the matter came before the Board of
Governors as a default case under SCR 3.210. After reviewing Hensley's
extensive disciplinary background, including two suspensions and one
private admonition, the Board voted unanimously to suspend her from the
practice of law in the Commonwealth for 30 days. The Court agreed with
the Board's findings and recommendation and sanctioned Hensley
accordingly.

W.

Kentucky Bar Association v. Sparks, 538 S.W.3d 284 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. Sparks was
charged with a number of disciplinary violations arising from three
separate files. The Board of Governors found him guilty of violating SCR
3.130-1.3 (three counts); 3.130-1.4(a)(3) (three counts); 3.130-1.4(a)(4)
(three counts); 3.130-1.5; 3.130-1.15(a); 3.130-1.16(d) (three counts);
3.130-3.4(c) (two counts); 3.130-5.5; and 3.130-8.4(c), and recommended
that he be permanently disbarred from the practice of law. In reaching this
conclusion, the Board reviewed Sparks' significant disciplinary history,
including several suspensions. Noting Sparks' "continuing pattern of
accepting money from clients, ceasing communication, and failing to
complete (or, in some cases, even begin) working on their cases," the
Board concluded that permanent disbarment was the appropriate
sanction. Given the gravity and the number of charges, along with Sparks'
complete disregard for ethical standards, the Court agreed and
permanently disbarred Sparks from the practice of law in Kentucky.

X.

Conn v. Kentucky Bar Association, 538 S.W.3d 290 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. Conn, by counsel
authorized to act on his behalf under SCR 3.480(3), moved the Court to
resign under terms of permanent disbarment. The KBA acknowledged
that the motion was made through counsel without Conn attesting to it.
However, the KBA noted that it had received a letter from Conn in March
2017 resigning from the KBA and authorizing his counsel to act on his
behalf. The motion was filed by counsel while Conn was a fugitive from
justice and, although he was subsequently captured and extradited to the
U.S., the KBA had no reason to believe that Conn's counsel was without
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authority to act on Conn's behalf. Conn's request for disbarment was
based on his guilty plea to two felony charges in criminal proceedings
before the U.S. District Court for the Eastern District of Kentucky and one
misdemeanor charge in Franklin Circuit Court. In response to Conn's
motion, the KBA directed the Court to several disciplinary matters
involving similar facts that supported the disposition in this case. After
reviewing the facts of the present case and the relevant case law, the
Court agreed that Conn's actions exhibited conduct which made him unfit
to practice law in the Commonwealth. Accordingly, the Court granted
Conn's motion and permanently disbarred him from the practice of law in
the Commonwealth.
Y.

Kentucky Bar Association v. Pruitt, 538 S.W.3d 293 (Ky. 2018)
Opinion and Order of the Court. Minton, C.J.; Hughes, Keller, Venters,
VanMeter and Wright, JJ., sitting. All concur. Cunningham, J., not sitting.
The Supreme Court of Illinois permanently disbarred Pruitt, prompting the
KBA to seek reciprocal discipline under SCR 3.435(4). The Illinois
decision was based upon Pruitt's conversion of client money for his own
use. The Supreme Court of Kentucky ordered Pruitt to show cause why
reciprocal discipline should not be imposed but he failed to respond.
Accordingly, the Court ordered Pruitt permanently disbarred from the
practice of law in the Commonwealth.

Z.

Hoff v. Kentucky Bar Association, 537 S.W.3d 817 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. David John Hoff
moved the Court to impose a public reprimand for his alleged violations of
SCR 3.4, 5.5(a), 5.5(b), and 5.7(a). The Inquiry Commission began an
investigation against Hoff determining that his alleged violations of the
rules resulted from his failure to update his contact information with the
KBA upon changing employers. Hoff's failure to update his bar roster
address and email address resulted in his failure to pay his KBA dues,
leading to him being suspended from the practice of law. Hoff remained
unaware of his suspension until his previous employer notified him.
Despite Hoff's actions being unintentional, he nevertheless admitted to
violating the respective Supreme Court Rules. The KBA consented to
Hoff's request for a public remand and the Court found the discipline
appropriate. Accordingly, the Court imposed the agreed upon discipline,
issuing a public reprimand and ordering Hoff to pay all costs of the
disciplinary proceeding.

AA.

Kentucky Bar Association v. Humphries, 539 S.W.3d 25 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. A trial commissioner
found Humphries guilty of violating SCR 3.130-1.4(a)(4) (promptly
responding to reasonable requests for information); SCR 3.130-1.15(a)
(charging or collecting an unreasonable fee): SCR 3.130-1.15(e) (placing
advanced fees in a client trust account and only withdrawing an earned
fee); and SCR 3.130-1.16(d) (protecting client's interests). For these
violations, the trial commissioner recommended that the Supreme Court
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publicly reprimand Humphries and suspend him from the practice of law
for 30 days, with the suspension probated so long as he repays his client
the unearned portion of the fee. After reviewing the trial commissioner's
findings and relevant case law, the Court agreed with the
recommendation and sanctioned Humphries accordingly.
AB.

Kentucky Bar Association v. Kleinsmith, 541 S.W.3d 513 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. The Colorado
Supreme Court disbarred Kleinsmith in December 2016 for failing to
transfer client funds to a third-party title company, resulting in a judgment
against his firm. Thereafter, the KBA filed a petition asking the Supreme
Court to impose reciprocal discipline under SCR 3.435. The Court
ordered Kleinsmith to show cause why reciprocal discipline should not be
imposed but he failed to respond to that order. Accordingly, the Court
ordered Kleinsmith permanently disbarred from the practice of law in
Kentucky.

AC.

Horton v. Kentucky Bar Association, 541 S.W.3d 510 (Ky. 2018)
Opinion and Order of the Court. All sitting; all concur. Horton moved the
Supreme Court for an order permanently disbarring her from the practice
of law. Her request was based on her acknowledgement of professional
misconduct contained in eight separate KBA disciplinary files, including a
guilty plea to three charges of theft by deception of more than $500 but
less than $10,000. The Office of Bar Counsel did not object to Horton's
petition, and the Court agreed that Horton's motion to withdraw her
membership was appropriate under SCR 3.480(3). Accordingly, the Court
ordered Horton permanently disbarred from the practice of law in
Kentucky.

AD.

Inquiry Commission v. Gray, 2018-SC-000047-KB, 2018 WL 1417357
(Ky. Mar. 22, 2018)
Opinion and Order of the Court. All sitting; all concur. The Inquiry
Commission petitioned the Supreme Court for an order temporarily
suspending Gray from the practice of law under SCR 3.165(1). A
disciplinary complaint was filed against Gray after a trial judge asked him
to submit to a breathalyzer test based on his concerning demeanor and
performance during the closing argument of a civil jury trial. Gray agreed
and blew a .337 on the breathalyzer. Emergency medical services were
called, and Gray was taken to a local hospital by ambulance. In its
petition, the Inquiry Commission asserted there was probable cause and
a reasonable basis to believe Gray posed a substantial threat of harm to
his clients or the public and that he does not have the physical or mental
fitness to continue to practice law. In his response, Gray's counsel
acknowledged that he had an alcohol problem and had entered a
rehabilitation program to address it. Gray's counsel also asserted that an
agreement had been reached with Bar Counsel to resolve the pending
disciplinary charges. However, the case had not come before the Court
as a negotiated sanction under SCR 3.480(2), and the Inquiry
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Commission had not indicated its agreement to the terms set forth by
Gray. Because the Commission showed probable cause that a
substantial harm existed, the Court temporarily suspended Gray from the
practice of law in the Commonwealth, pending further orders from the
Court.
IV.

ATTORNEY FEES
Hughes and Coleman, PLLC v. Chambers, 526 S.W.3d 70 (Ky. 2017)
Opinion of the Court by Justice Wright. All sitting; all concur. Personal-injury law
firm Hughes & Coleman was hired by Travis Underwood after he was injured in a
car crash. Underwood eventually became dissatisfied with the firm and fired
them. Shortly after discharging Hughes & Coleman and hiring another attorney,
Underwood agreed to a final settlement of his claims. The Supreme Court
granted discretionary review to decide whether Hughes & Coleman was entitled
to be compensated for their services rendered before being fired. The Court
noted that, "[o]ur precedent entitles a discharged lawyer to receive, on a quantum
meruit basis, a portion of a contingency fee on a former client's recovery – so
long as the termination was not 'for cause.'" Because Hughes & Coleman's firing
was not for cause under this rule, the Court held that the firm was entitled to
quantum meruit compensation.

V.

BOARD OF CLAIMS
Commonwealth, Justice and Public Safety Cabinet, Department of Kentucky
State Police. v. Gaither, 539 S.W.3d 667 (Ky. 2018)
Opinion of the Court by Justice Hughes. All sitting; all concur. The Kentucky
State Police, a department within the Commonwealth's Justice and Public Safety
Cabinet, sought review of the decision of the Court of Appeals affirming the
Board of Claims award of post-judgment interest on damages in a case involving
the Estate of Lebron Gaither. The Court determined that the Court of Appeals
properly understood the Board of Claims Act as affording circuit court judgments
entered pursuant to the Act the same treatment under the post-judgment interest
statute as ordinary civil judgments. Further, the Court explained that postjudgment interest accrues from a judgment that erroneously calculates or
vacates a damage award, where an appellate court is able to correct the error
without the need for additional proceedings. As such, the Court affirmed the
decision of the Court of Appeals and remanded the matter to the circuit court for
entry of an appropriate order.

VI.

CERTIFICATION OF LAW
Hickey v. General Electric Company, 539 S.W.3d 19 (Ky. 2018)
Opinion of the Court by Justice VanMeter. All sitting; all concur. The Court
granted the United States District Court, Western District of Kentucky's request
for certification of law on the following issue: May a plaintiff bring a private right of
action under KRS 446.070 against an employer for an alleged violation of KRS
341.990(6)(a), Kentucky's criminal prohibition against making false statements
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during unemployment proceedings?
KRS 446.070, commonly known as
Kentucky's negligence per se statute, provides: "A person injured by the violation
of any statute may recover from the offender such damages as he sustained by
reason of the violation, although a penalty or forfeiture is imposed for such
violation." After successive appeals, Plaintiff Logan Hickey ultimately received
workers' compensation benefits from his former employer, General Electric
Company ("GE"), resulting from GE's termination of his employment. Hickey
then brought suit against GE in Jefferson Circuit Court, alleging a violation of
KRS 446.070 and seeking redress for the harm he suffered due to being
temporarily deprived of his unemployment benefits, as well as punitive damages.
Hickey argued that due to GE's false misrepresentation to Kentucky authorities
that he had voluntarily quit, his application for benefits initially was denied, and
he was deprived of unemployment benefits for some period. GE's successor-ininterest, Haier U.S. Appliance Solutions, Inc. ("Haier"), the real party-in-interest,
removed the case to federal court and moved to dismiss Hickey's KRS 446.070
claim for failure to state a cognizable legal claim. Finding this issue to be a novel
one in Kentucky, the federal court denied Haier's motion to dismiss, with leave to
re-file the motion depending on the outcome of the certified question.
Upon review, the Kentucky Supreme Court recognized an independent cause of
action under KRS 446.070 for an alleged violation of KRS 341.990(6)(a).
Pursuant to the holding in Vanhook v. Somerset Health Facilities, LP, 67
F.Supp.3d 810, 817 (E.D. Ky. 2014), KRS 446.070 creates a private right of
action under which a damaged party may sue for a violation of a statutory
standard of care, provided that three prerequisites are met: first, the statute in
question must be penal in nature or provide no inclusive civil remedy; second,
the party [must be] within the class of persons the statute is intended to protect;
and third, the plaintiff's injury must be of the type that the statute was designed to
prevent. The Court held that Hickey appeared to have met the prerequisites to
bring a private right of action for Haier's alleged violation of KRS 341.990(6)(a).
First, KRS 341.990(6)(a) is penal in nature and does not prescribe a civil remedy
for an aggrieved party. Second, Hickey falls within the class of persons KRS
341.990(6)(a) was designed to protect: employees. Third, Hickey's alleged
injury, deprivation of unemployment benefits to which he was entitled, is the type
of harm that KRS 341.990(6)(a) was designed to prevent. Taking Hickey's
allegations as true, which a court must do on a motion to dismiss, the Court
concluded that Hickey had sufficiently pled tangible damages to survive Haier's
motion to dismiss.
VII.

CIVIL PROCEDURE
Isaacs. v. Caldwell, 530 S.W.3d 449 (Ky. 2017)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.; Hughes, Keller,
and VanMeter, JJ., concur. Wright, J., concurs in part and dissents in part by
separate opinion in which Cunningham, J., joins. Following an adverse decision
by the local planning commission, subdivision residents sought to appeal the
decision to circuit court pursuant to KRS 100.347, filing the appeal at the last
hour of the appeal period. The deputy clerk erroneously failed to issue summons
on time. Counsel secured issuance of summons one day late but failed to make a
diligent effort to serve the summons on an indispensable party for three weeks.
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Trial court granted dismissal of appeal. Upon review the Supreme Court held: (1)
Deputy clerk error in failing to issue the summons forthwith justified application of
equitable tolling to validate late issuance of the summons under Nanny v. Smith,
260 S.W.3d 815, 817 (Ky. 2008); (2) pursuant to statutory directive, judicial
review of administrative actions is governed by the procedural rules applicable to
original actions. Rule that commencement of an action occurs upon issuance of
summons in good faith applies appeal of administrative action; (3)
commencement of the action requires a contemporaneous intention on the part
of the initiating party to diligently attend to the service of the summons. Counsel's
unreasonable delay in attempting to serve the summons fails to establish the
issuance of summons in good faith. Accordingly, the appeal was not timely
commenced.
VIII.

CLASS ACTION
McCann v. Sullivan University System, Inc., 528 S.W. 3d 331 (Ky. 2017)
Opinion of the Court by Justice Wright. All sitting. Minton, C.J.; Cunningham,
Keller, and Venters, JJ., concur. Hughes and VanMeter, JJ., concur in result only.
Mary McCann filed a CR 23 motion to certify a class action in Jefferson Circuit
Court. The trial court denied that motion as a matter of law and McCann
appealed. The Court of Appeals affirmed the trial court's judgment and held KRS
337.385 does not authorize class actions. McCann then moved the Supreme
Court for discretionary review, and the Court granted her motion. On appeal,
McCann argued that the Court of Appeals erred by reading KRS 337.385 to
prohibit class actions. The Supreme Court agreed with McCann, and held "as a
matter of law, that CR 23 remains an available procedural mechanism applicable
to McCann's cause of action brought under KRS 337.385." Therefore, the Court
reversed the judgment of the Court of Appeals and remanded the case to
Jefferson Circuit Court.

IX.

CONTRACTS
A.

AEP Industries, Inc. v. B.G. Properties, Inc., 533 S.W.3d 674 (Ky. 2017)
Opinion of the Court by Justice Venters. All sitting; all concur. Civil
appeal; specific performance; doctrine of merger. The circuit court
granted summary judgment on A.E.P.'s demand for specific performance
of a real estate option contract between A.E.P. and B.G, directing B.G. to
convey real estate to A.E.P. After entry of the judgment but before
appealing, B.G. transferred the property to A.E.P. with a conventional
general warranty deed without reservation. The Court of Appeals held that
summary judgment granting specific performance was improper because
disputed issues of fact material to such relief was left unresolved in the
circuit court. Upon review, the Supreme Court held: (1) BG's execution
and delivery of a general warranty deed conveying the property to AEP in
fee simple, without qualification or condition, coupled with its
unconditional acceptance of the purchase price rendered the controversy
moot. BG did not preserve its objections to the trial court's order of
specific performance of the option agreement by posting a supersedeas
bond pursuant to CR 62.03, CR 73.04, and CR 73.06. Nor did BG avail
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itself of an alternative means of staying the order by seeking immediate
relief from the Court of Appeals staying the matter pending appellate
review. The Court relied upon the merger doctrine holding that the
acceptance of a deed tendered in performance of an agreement to
convey merges the written or oral agreement to convey in the deed. Any
provisions of the underlying contract not cited in the deed are thereby
extinguished and the deed regulates the rights and liabilities of the
parties. Citing 77 Am. Jur.2d Vendor and Purchaser §227 (2017). The
Court also relied upon the principle that when a party to a judgment
acquiesces to the validity of the judgment or otherwise takes a position
inconsistent with any theory other than the validity of the judgment, he has
impliedly waived his right to contest the judgement's validity on appeal.
B.

Saint Augustine School v. Cropper, 533 S.W.3d 186 (Ky. 2017)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. In a 70 decision, the Court affirmed, for different reasons, the Court of Appeals,
holding that the ecclesiastical-abstention doctrine did not preclude the
appellant from asserting a breach of contract claim against Saint
Augustine School. The ecclesiastical-abstention doctrine prohibits secular
courts from adjudicating predominantly religious issues, such as disputes
relating to faith, doctrine, and denominational governance because doing
so violates the Establishment and Free Exercise Clauses of the First
Amendment. In this case, the appellant was a lay school administrator,
and Saint Augustine School terminated her position for financial reasons.
The Court allowed the appellant's suit to proceed because the appellant's
breach of contract claim did not involve "wading into doctrinal waters."

C.

Superior Steel, Inc. v. Ascent at Roebling's Bridge, LLC, 540 S.W.3d 770
(Ky. 2017)
Opinion of the Court by Justice Hughes. Minton, C.J.; Cunningham,
Keller, and Venters, JJ., concur. VanMeter, J., concurs in part and
dissents in part by separate opinion in which Wright, J., joins. The Ascent
at Roebling's Bridge is a luxury condominium building in downtown
Covington, owned by The Ascent at Roebling's Bridge, LLC ("Ascent")
and developed by Corporex Development and Construction Management
LLC ("Corporex"). Corporex, the design builder for the condominium,
contracted with Dugan & Meyers Construction Company ("D&M") to serve
as construction manager and general contractor. Subsequently, D&M
retained Superior Steel, Inc. ("Superior") and Ben Hur Construction
Company, Inc. ("Ben Hur") to perform steel fabrication and erection work.
After revised design drawings required additional work outside the scope
of the contract between D&M and Superior, Superior and Ben Hur
proceeded with the work, but did not receive compensation.
Subsequently, Superior and Ben Hur brought suit against D&M, Ascent,
and Corporex. After a trial, the Kenton Circuit Court entered judgment in
favor of Superior and Ben Hur against D&M and Ascent for the cost of the
extra work, unpaid retainage, and for attorneys' fees incurred by Superior.
Also, D&M prevailed on its indemnification cross-claim against Corporex
and Ascent and on the negligence cross-claim asserted against it by
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Corporex and Ascent. Subsequently, the Court of Appeals reversed the
trial court's judgment in its entirety. Accepting discretionary review, the
Court affirmed the judgment of the Court of Appeals in part, reversed in
part, and remanded. The Court determined that Superior and Ben Hur
did not have an adequate remedy at law against D&M and could recover
on their unjust enrichment claim against Ascent. Also, while Superior was
permitted to bring a breach of contract action against D&M, the Court
concluded that D&M did not breach its contract with Superior in failing to
pay for the extra construction work. As such, Superior was not entitled to
an award of attorneys' fees under its contract with D&M. As to the
dispute between Ascent and D&M, while the Court held that the trial
court's instruction on Ascent's negligence claim was sufficient, the trial
court erred by failing to instruct on Ascent's claim for breach of contract.
D.

Vanhook Enterprises, Inc. v. Kay & Kay Contracting, LLC, 2016-SC000666-DG, 2018 WL 1417405 (Ky. Mar. 22, 2018)
Opinion of the Court by Justice Cunningham. All sitting. Hughes, Keller,
Venters, and Wright, JJ., concur. Minton, C.J., concurs by separate
opinion in which VanMeter, J., joins. This case involved a contract dispute
between Vanhook Enterprises, Inc. and Kay & Kay Contracting, LLC. The
parties had subcontracted for Kay & Kay to provide services for a portion
of Vanhook's HUBZone contract with the U.S. Army Corps of Engineers
to build the Bridge Street Bridge in Cumberland, Kentucky. Kay & Kay's
suit claimed that it had performed services outside the scope of the
Subcontract Agreement and was therefore entitled to 76 percent of the
HUBZone contract price for services rendered, rather than $459,790.04
under the Subcontract Agreement. The trial court found the Subcontract
Agreement was a wholly integrated contract on the dealings between the
parties on the subject matter of bridge construction. Particular emphasis
was placed on the clause stating the price of the Subcontract Agreement
included "any other ancillary items required to provide a complete bridge
structure." Kay & Kay appealed. The Court of Appeals of Kentucky
reversed the trial court's ruling. The Supreme Court of Kentucky granted
discretionary review and reversed the Court of Appeals. The Court held
that the Subcontract Agreement was a fully integrated agreement
between the parties as to bridge construction. Because the Subcontract
Agreement was a fully integrated agreement, Kay & Kay was not entitled
to contractual or equitable relief for its labor and other costs incurred to
complete the bridge.

E.

Big Sandy Company, L.P. v. EQT Gathering, LLC, 2016-SC-000561-DG,
2018 WL 1960791 (Ky. Apr. 26, 2018)
Opinion of the Court by Justice Keller. Minton, C.J.; Cunningham,
Hughes, Keller, VanMeter, and Venters, JJ., concur. Wright, J., not sitting.
Big Sandy granted an easement and right of way to EQT's predecessor
for a pipeline to transport natural gas. The pipeline passed over, through,
and across certain surface and mineral tracts owned by Big Sandy. A
dispute arose between Big Sandy and EQT regarding the interpretation of
the Agreement granting the easement and whether the Agreement
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applied to every tract owned by Big Sandy and depicted in the
Agreement, regardless of whether it was a surface estate or a mineral
estate. The circuit court found the Agreement to be unambiguous and
applied to every tract depicted in the Agreement. The Court of Appeals
also found the Agreement to be unambiguous but held that it did not
apply to the tracts of land in which Big Sandy owned only a mineral
estate. The Supreme Court granted discretionary review and reversed the
Court of Appeals. The Court held that the Agreement unambiguously
applied to every tract depicted in the Agreement. The Agreement gave
Big Sandy the right to remove all of the coal under the pipeline,
regardless of which tract of land was affected.
X.

CRIMINAL LAW
A.

White v. Commonwealth, 2014-SC-000725-MR, 2017 WL 8315842 (Ky.
Aug. 24, 2017)
Opinion of the Court by Cunningham, J. All sitting. All concur. This was
a death penalty case where the Appellant White raised 33 claims of error
as a matter of right pursuant to §110(2)(b) of the Kentucky Constitution
and KRS 532.075. The Supreme Court of Kentucky held, inter alia, that:
(1) the trial court did not abuse its discretion in finding that the crimes'
similarities were sufficient to demonstrate Appellant's identity through his
modus operandi. The trial court admonished the jury that the evidence of
White's prior murder convictions was only to be considered as evidence of
modus operandi and identity under KRE 404(b), not to establish White's
action in conformity therewith. (2) Jury instructions did not need to define
the terms "modus operandi" and "identity evidence" because there was
no evidence that the terms go beyond a reasonable juror's understanding.
To the extent that the terms needed clarification, their meanings were
sufficiently "fleshed out" during closing arguments. Lumpkins ex rel.
Lumpkins v. City of Louisville, 157 S.W.3d 601, 605 (Ky. 2005). (3) The
trial court did not need to suppress White's DNA sample, because the trial
court properly found the traffic stop lawful under Lloyd v. Commonwealth,
324 S.W.3d 384, 392 (Ky. 2010). (4) White's appeal of the trial judge's
refusal to recuse himself was dismissed for untimeliness of his motion.
Although Judge Shake represented White in 1981 as an Assistant
Jefferson County Public Defender, Judge Shake presided over the current
case for six years prior to White's recusal motion. White should have filed
a motion for recusal "immediately after discovering the facts upon which
the disqualification rests . . . " Alred v. Commonwealth, Judicial Conduct
Commission, 395 S.W.3d 417, 443 (Ky. 2012), which occurred long
before trial. Additionally, no grounds for mandatory recusal existed under
KRS 26A.015(2). Accordingly, the Supreme Court affirmed the Jefferson
Circuit Court's judgment and sentence of death.

B.

Holbrook v. Commonwealth, 525 S.W.3d 73 (Ky. 2017)
Opinion of the Court by Justice Hughes. All sitting; all concur. Holbrook
was convicted for murder and tampering with physical evidence and
sentenced to 20 years' imprisonment. Among his allegations of error,
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Holbrook contended that the trial court abused its discretion by permitting
the expert testimony of an FBI agent regarding historical data analysis of
cell phones and cell tower records. While explaining that the admission of
historical cell-site evidence to establish an individual's identification is a
matter to be assessed carefully, the Court concluded that the expert
testimony satisfied the requirements of Daubert Merrell Dow
Pharmaceuticals, 509 U.S. 579 (1993) and KRE 702. Further, as the
testimony was relevant and probative to Holbrook's location at the time
when the victim disappeared, the Court determined that its admission was
not an abuse of the trial court's discretion. The Court rejected Holbrook's
remaining claims of error and affirmed his conviction.
C.

Commonwealth v. Clark, 528 S.W.3d 342 (Ky. 2017)
Opinion of the Court by Justice Cunningham. All sitting. Minton, C.J.;
Hughes, Keller, Venters, and Wright, JJ., concur. VanMeter, J., dissents
by separate opinion. Appellees Clark and Hardin were convicted of
murder and sentenced to life in prison in 1992. In 2013, the Supreme
Court held that Appellees were entitled to DNA testing of hairs found on
the victim and the victim's fingernail scrapings and remanded the case for
further proceedings. On remand, the circuit court held an evidentiary
hearing on the claims raised in Appellees' CR 60.02 motion. The court
granted the motion and vacated the Appellees' convictions. The
Commonwealth appealed the ruling to the Court of Appeals and the
Supreme Court granted transfer. Upon reviewing the arguments
presented by the Commonwealth and the Appellees – including the new
evidence resulting from DNA testing – the Court concluded that the trial
court did not abuse its discretion in vacating Appellees' convictions and
granting a new trial. Accordingly, both Appellees were entitled to a new
trial.

D.

Edmonson v. Commonwealth, 526 S.W.3d 78 (Ky. 2017)
Opinion of the Court by Justice Cunningham. All sitting; all concur.
Opinion of the Court by Cunningham, J. All sitting. All concur. This was
a first-degree sexual abuse case wherein Appellant grabbed the buttocks
of an eleven-year-old female. Soon after Appellant's conviction, but
before final sentencing, Appellant filed a motion for a new trial pursuant to
Kentucky RCr 10.02. Appellant claimed he was denied a fair and impartial
jury due to the jury foreman being the brother-in-law of the Assistant
Commonwealth Attorney. The trial court denied Appellant's motion for a
new trial. A unanimous Court of Appeals panel affirmed the trial court's
judgment and sentence. The Supreme Court of Kentucky granted
discretionary review and held bias must be presumed from the close
relationship between the jury foreman and prosecutor. The foreman was
not qualified to sit on the jury panel and, had the relationship been
exposed, he would have been removed for cause. Because Appellant
never had the opportunity to challenge the juror's presence on the jury, he
is entitled to a new trial. Accordingly, the Court reversed the Union Circuit
Court's judgment of conviction and sentence and remanded the case for
further proceedings consistent with its opinion.
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E.

Conyers v. Commonwealth, 530 S.W.3d 413 (Ky. 2017)
Opinion of the Court by Justice Hughes. All sitting; all concur. At a joint
trial, the three co-defendants were each convicted of two counts of firstdegree burglary upon proof that they broke into two residences and stole
various items including firearms. Each was sentenced as a first-degree
persistent felon to two concurrent terms of 20 years in prison. Affirming
the conviction and sentence in all three cases, the Supreme Court
rejected claims that juror and witness misconduct necessitated a mistrial,
that proof of first-degree burglary should have been deemed insufficient,
that the defendants were entitled to a jury instruction on receiving stolen
property, that defendant Hardy was entitled to a jury instruction on
voluntary intoxication, and that defendant Conyers was entitled to
resentencing in light of statutory changes that allegedly rendered one of
his prior felonies a misdemeanor.

F.

Fairley v. Commonwealth, 527 S.W.3d 792 (Ky. 2017)
Opinion of the Court by Justice Hughes. All sitting; all concur. Fairley was
convicted of first-degree robbery, receiving stolen property (firearm), firstdegree possession of a controlled substance (while armed), and
possession of marijuana (while armed). He was sentenced to 20 years'
imprisonment. Among his allegations of error, Fairley contended the trial
court erred by permitting the victim to make an in-court identification,
despite the fact that he had been unable to identify Fairley prior to trial.
Rejecting this argument, the Court explained that the trial court did not
abuse its discretion in permitting the victim to make the in-court
identification. The Court declined to extend Neil v. Biggers, 409 U.S. 188
(1972) to in-court identifications. The Court rejected Fairley's remaining
claims of error and affirmed his conviction.

G.

Meece v. Commonwealth, 529 S.W.3d 281 (Ky. 2017)
Opinion of the Court by Justice Keller. All sitting; all concur. Appellant was
convicted by a Warren County jury of three counts of murder; first degree
burglary; and first degree robbery. The jury fixed appellant's punishment
at death, and the Court affirmed on appellant's direct appeal. Appellant
filed a CR 60.02 motion, which was denied by the circuit court.
Appellant's motion raised allegations of perjury by several of the
Commonwealth's witnesses as well as allegations of fraud by the
Commonwealth. Upon review of appellant's CR 60.02 motion, the Court
found appellant's arguments without merit and that they either should
have been brought on direct appeal or through appellant's currently
pending RCr 11.42 motion. Even if Appellant's allegations were found to
be accurate, the Court could not say CR 60.02 relief is appropriate due to
the overwhelming amount of evidence presented at trial against the
appellant. The Court affirmed the circuit court's denial of appellant's CR
60.02 motion.
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H.

Commonwealth v. Jackson, 529 S.W.3d 739 (Ky. 2017)
Opinion of the Court by Justice Venters. All sitting; all concur. Criminal
law; Plea agreements; Ex post facto law. The 2016 amendment of KRS
189A.010 extended the look-back period for prior DUI offenses available
to enhance the penalty for a later DUI offense from five years to ten years.
Jackson and Dennison each incurred a new DUI charge after the effective
date of the 2016 amendment, and each had at least one prior DUI that
was captured by the new look-back period but not the former look-back
period. Each defendant challenged the application of the new law to
enhance his current offense. The trial court held that because the guilty
pleas to the former charges mentioned the enhancement period of five
years, the amended 10-year period could not be used to elevate the
current DUI charges. Upon review, the Supreme Court reversed, holding
the prior plea agreements had merely informed the defendants of the
then-current penalty regimen, and did not transform the statutory lookback period into an enforceable contractual element of the plea
agreements. Based upon the text of the agreements it would not be
reasonable for a defendant pleading guilty under the agreement to infer
from some combination of its provisions that the future ramifications of the
conviction would cease after five years. The Court further held that the
application of the new look back period did not violate ex post facto
principles or the requirements of Boykin v. Alabama.

I.

Morrison v. Commonwealth, 528 S.W.3d 896 (Ky. 2017)
Opinion of the Court by Justice Wright. All sitting; all concur. A Hickman
Circuit Court jury found Morrison guilty of escape and fleeing or evading
police and found him to be a first-degree persistent felony offender. The
trial court sentenced Morrison to 15 years' imprisonment. Morrison
appealed to the Court of Appeals, arguing the trial court erred in failing to
strike a juror for cause. The Court of Appeals affirmed the trial court.
Morrison then sought discretionary review with the Supreme Court, which
the Court granted. The juror at issue denied any knowledge of the case,
but was the county attorney's mother. Because the county attorney had
handled the preliminary hearing in Morrison's case (and defense counsel
pointed that fact out in front of the juror), the Court held that the trial court
abused its discretion by denying Morrison's motion to strike the juror at
issue for cause. Therefore, the Court reversed the Court of Appeals and
remanded the matter to the trial court for further proceedings.

J.

Jeter v. Commonwealth, 531 S.W.3d 488 (Ky. 2017)
Opinion of the Court by Justice Hughes. All sitting; all concur. Defendant
was convicted of first-degree robbery, first-degree possession of a
controlled substance, and use of drug paraphernalia. He was sentenced
as a first-degree persistent felon to terms of imprisonment, respectively,
for life, for three years, and for twelve months. Defendant was accused of
having injured a woman in the course of stealing her purse, and of having
possessed a spoon with cocaine residue and a "crack" pipe. Affirming the
judgment, the Supreme Court rejected claims that the trial court
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erroneously denied defense pretrial motions to exclude eye-witness
identification testimony, to continue the trial, and to sever the robbery
charge from the drug-related charges.
K.

Moss v. Commonwealth, 531 S.W.3d 479 (Ky. 2017)
Opinion of the Court by Justice Venters. All sitting; all concur. Criminal
Appeal, Discretionary Review Granted. Question Presented: Whether the
trial court erred by allowing the prosecutor to use the defendant's silence
as an adoptive admission of guilt. Held: To qualify as an adoptive
admission through silence under KRE 801A(b)(2), the defendant's silence
must be a response to statements of another person that would normally
evoke denial by the party if untrue. Because the defendant had been
talking to a police officer about his shooting of victim, he did not have a
"natural and proper call" to contradict the witness's outburst that he shot
the victim "in the back for no reason." Consequently, the defendant's
failure to respond to the accusation did not manifest an adoption or belief
in the truth of the accusation and was not an adoptive admission under
KRE 801A(b)(2). The trial court abused its discretion by admitting the
witness's accusation and improperly allowed the corresponding inference
that the defendant had tacitly adopted the accusation as his own
admission.

L.

Ross v. Commonwealth, 531 S.W.3d 471 (Ky. 2017)
Opinion of the Court by Justice Venters. All sitting; all concur. Appellant
was convicted of murder and arson. Issues presented: (1) whether the
trial court should have issued a directed verdict based upon the "inherent
unbelievability" of the Commonwealth's principal witness; (2) whether the
trial court erred by denying his motion for a mistrial; and (3) whether the
prosecutor engaged in impermissible closing argument. Upon review the
Court held: (1) testimony admitted into evidence must be disregarded
during the directed verdict analysis when the substance of that testimony
is so extraordinarily implausible or inherently impossible as to render it
manifestly without probative value or patently unworthy of belief. The rule
is not, as appellant posits, that testimony admitted into evidence must be
disregarded due to the witness's extraordinary lack of credibility as
demonstrated by the usual manifestations of untrustworthiness; (2)
defendant was not entitled to a mistrial as a result of a news report
broadcast the evening of the first day of trial because all juries were under
an admonition not to watch media coverage of the trial, and upon inquiry
no juror indicated that she had watched the news report and so defendant
had failed to show prejudice as a result of the broadcast; and (3) the
prosecutor's statement in closing arguments that the jury could control
"how Graves County feels about these type of crimes" did not result in
reversible error because the trial court sustained the Defendant's
objection and admonished the jury to disregard the statement.
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M.

Hawkins v. Commonwealth, 536 S.W.3d 697 (Ky. 2017)
Opinion of the Court by Justice Wright. All sitting. Cunningham, Hughes,
Keller, VanMeter, Venters, and Wright, JJ., concur. Minton, C.J., concurs
in part and dissents in part by separate opinion. A Henderson Circuit
Court jury convicted Hawkins of trafficking in four or more grams of
cocaine among other charges. The Court of Appeals affirmed. Hawkins
filed a motion for discretionary review with the Supreme Court of
Kentucky, which the Court granted. On appeal, Hawkins argued: (1) that
he was improperly convicted of trafficking in four or more grams of
cocaine, as the Commonwealth's evidence failed to show that the
substance seized contained four or more grams of pure cocaine; and (2)
that the trial court abused its discretion in withholding the identity of a
confidential informant. As to the first issue, the majority looked to KRS
218A.010(5), which defines cocaine as "a substance containing any
quantity of cocaine, its salts, optical and geometric isomers, and salts of
isomers." In its examination of the statute, the majority stressed that the
Court must look to the "statute's plain meaning and . . . construe it in a
way 'for all of its parts to have meaning.'" It stated the words "any
quantity of cocaine" in the statutory definition could not be read to apply
exclusively to pure cocaine, but must, instead, also apply to mixtures.
After analyzing the second issue, the majority further held that the trial
court did not abuse its discretion by withholding the identity of the
confidential informant.

N.

Gray v. Commonwealth, 534 S.W.3d 211 (Ky. 2017)
Opinion of the Court by Justice Venters. All sitting; all concur. Criminal
Direct Appeal. Questions Presented: Whether the trial court erred by 1)
admitting improper evidence of prior bad behavior; and 2) failing to grant
a directed verdict on two counts of first-degree unlawful imprisonment.
Held: (1) Gray's threat to shoot his girlfriend which precipitated the
issuance of an EPO was admissible, despite KRE 404(b), because it was
relevant to explain the victim's delay in reporting Gray's later crimes
against her and her family until after he was arrested for violating the
EPO. Any prejudice created by admission of Gray's own statement that
he had a "violent history" was cured by the trial judge's admonition. (2)
The trial court instructed upon the primary charge of kidnapping and gave
lesser included instructions on first and second degree unlawful
imprisonment. Gray requested palpable error review of the trial court's
failure to grant a directed verdict on first-degree unlawful imprisonment.
Since a directed verdict is proper only for complete acquittal of the
primary charge of kidnapping and its lesser included offenses, Gray's
avenue of relief was to object to the giving of a jury instruction on firstdegree unlawful imprisonment, which he failed to do. RCr 9.54(2) bars
relief for the unpreserved claim that the trial court erred by giving the firstdegree unlawful imprisonment instruction, even when presented under
the guise of failing to enter a directed verdict on a lesser offense.
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O.

Garrett v. Commonwealth, 534 S.W.3d 217 (Ky. 2017)
Opinion of the Court by Justice VanMeter. All sitting. Minton, C.J.,
Hughes, Keller, VanMeter, Venters, and Wright, JJ. concur. Cunningham,
J., concurs in result only. Criminal Direct Appeal. Garrett was convicted of
two counts of murder, two counts of first-degree robbery, one count of
first-degree wanton endangerment, and one count of terroristic
threatening. He was sentenced to 25 years' imprisonment. The Court
affirmed his convictions and sentence, holding that ballistics evidence
from the Commonwealth's expert witness was properly admitted; the trial
court properly joined the offenses of Garrett and his co-defendant for trial;
a witness's in-court identification of Garrett during trial was permissible;
the trial court did not abuse its discretion in overruling Garrett's objection
to the alleged bolstering testimony of the detective; and the
Commonwealth's use of CourtNet information to inquire into a witness's
mailing address on a certain date was not improper.

P.

Richmond v. Commonwealth, 534 S.W.3d 228 (Ky. 2017)
Opinion of the Court by Justice VanMeter. All sitting; all concur. Opinion
of the Court by Justice VanMeter. All Sitting. All concur. Richmond
appealed as a matter of right from her conviction by jury and 70-year
sentence arising from charges of one count of first-degree assault, 11
counts of first-degree criminal abuse, and one count of second-degree
assault stemming from the abuse of her boyfriend's minor child, who has
autism. The Court affirmed, holding the trial court did not err in allowing
the child's current foster mother to testify to background information about
the child, since the foster mother did not testify about the abuse or its
effect on the child, but rather described the current state of the child's
abilities and stressors paramount to her abuse case. The Court also held
the foster mother's testimony did not constitute an improper victim impact
statement. Lastly, the Court held the foster mother's testimony about
certain behaviors of children on the autism spectrum, specifically related
to the minor child, was not improper expert testimony and was especially
relevant to the abuse in this case.

Q.

Conrad v. Commonwealth, 534 S.W.3d 779 (Ky. 2017)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. The
Court affirmed the circuit court and held that certain procedural errors in
the sentencing phase did not require a mistrial. The typical procedure for
a combined truth-in-sentencing and persistent felony offender phase
consists of the jury in the combined bifurcated hearing being instructed to
(1) fix a penalty on the basic charge in the indictment; (2) then determine
whether the defendant is guilty as a persistent felony offender, and if so;
(3) fix the enhanced penalty as a persistent felony offender. When this
procedure is not followed, but is corrected before the trial court accepts
the final verdict, a defendant cannot be said to have been prejudiced.
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R.

Hilton v. Commonwealth, 539 S.W.3d 1 (Ky. 2018)
Opinion of the Court by Justice Hughes. All sitting; all concur. Hilton
appealed as a matter of right from a circuit court judgment sentencing him
to life imprisonment for murder, first-degree assault, second degree
assault, operating a motor vehicle under the influence of alcohol which
impairs driving ability, and for being a first-degree persistent felony
offender. On review, the Court determined that the circuit court did not
abuse its discretion in denying Hilton's motions for: 1) change of venue;
2) suppression of a witness's statement; 3) for a continuance; 4) to
remove potential jurors for cause; and 5) for a mistrial. However, the
Court determined the trial court abused its discretion by permitting the
Commonwealth to ask a victim and members of the victims' families what
sentence they believed was appropriate for Hilton's crimes. While this
was error, the Court deemed it to be harmless, as a review of the
circumstances of Hilton's case led the Court to conclude that this
improper evidence did not substantially impact his sentence. Accordingly,
the Court affirmed the judgment and sentence imposed by the circuit
court.

S.

Traft v. Commonwealth, 539 S.W.3d 647 (Ky. 2018)
Opinion of the Court by Justice Wright. Minton, C.J.; Cunningham,
Hughes, Keller, Venters, and Wright, JJ., sitting. All concur. VanMeter, J.,
not sitting. Traft was stopped by police when a license plate reader
indicated the owner of the vehicle he was driving had an active bench
warrant for failing to appear in court. Traft had committed no driving
infractions and he argued police lacked probable cause to initiate the
traffic stop. Once the officer stopped Traft, he learned that Traft was,
indeed, the owner of the vehicle with the active bench warrant and found
that he was intoxicated. The officer arrested Traft for driving under the
influence and on the outstanding warrant. At trial, Traft filed a motion to
suppress the traffic stop, arguing that the officer violated his right to
privacy when he reviewed his license and registration information for no
reason. The Boone District Court denied that motion and Traft entered a
conditional guilty plea to the DUI charge. He appealed to the Boone
Circuit Court, which affirmed. The Court of Appeals granted Traft's motion
for discretionary review and affirmed. Traft then filed a motion for
discretionary review with the Supreme Court of Kentucky, which was
granted. The Supreme Court held Traft's Fourth Amendment rights were
not violated by the officer obtaining information linked to his license plate,
which was displayed in a place where Traft had no reasonable
expectation of privacy. Furthermore, the existence of an active warrant
against the vehicle's owner created the articulable and reasonable
suspicion required to stop the vehicle. On those grounds, the Supreme
Court affirmed the Court of Appeals' holding that the district court properly
denied Traft's suppression motion.
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T.

Huddleston v. Commonwealth, 2016-SC-000673-MR, 2018 WL 898700
(Ky. Feb. 15, 2018)
Opinion of the Court by Justice Venters. All sitting; all concur.
Cunningham, J., also concurs by separate opinion in which Hughes, J.,
joins. Criminal law; capital case sentencing. Huddleston was sentenced to
life without parole for the capital offense of murder. On appeal Huddleston
argued the trial court erred by denying his request to introduce parole
eligibility information during the capital sentencing phase of the trial; (2)
permitting the Commonwealth to introduce during the guilt phase
evidence of other crimes committed by Appellant against the victims'
family; and (3) allowing the testimony of a witness who was three years
old at the time of the crimes and six years old at the time of the trial. Upon
review the Court held: (1) the trial court properly followed prevailing case
law, Francis v. Commonwealth, 752 S.W.2d 309, 311 (Ky. 1988), and
Perdue v. Commonwealth, 916 S.W.2d 148, 163 (Ky. 1995), and other
cases which, based on pre-1998 version of KRS 532.055(3), held that
parole eligibility information shall not be introduced in the capital
sentencing phase of trial. However, upon review, the Kentucky Supreme
Court noted that in 1998, the General Assembly amended KRS
532.055(3) to delete the language upon which the Francis and Perdue
holdings were based. Without the express statutory prohibition that
dictated the holdings Francis and Perdue, the truth-in-sentencing statute,
KRS 532.055, on its face would apply to the trial of a capital murder
charge. The Court overruled Perdue and held that "parole eligibility
standards and other information admissible under KRS 532.055 and
otherwise consistent with the Rules of Evidence are admissible in the
death penalty proceeding." (2) Evidence of Huddleston's prior bad acts
against the victim's family was properly admitted for the purpose of
refuting defendant's claim that he was driven to violence by extreme
emotional disturbance produced by the sudden realization that his exgirlfriend had broken off their relationship. (3) The trial court did not abuse
its discretion by permitting a six-year old eye-witness, who was three at
the time of the crime, to testify on the basis that the trial court did not err
in ruling the child competent to testify; the trial court's failure to administer
an oath or otherwise obtain the child's commitment to testify truthfully was
not palpable error.

U.

Yates v. Commonwealth, 539 S.W.3d 654 (Ky. 2018)
Opinion of the Court by Justice Wright. All sitting; all concur. A Fulton
Circuit Court jury convicted Yates of incest, first-degree unlawful
transaction with a minor, use of a minor in a sexual performance, firstdegree unlawful imprisonment, and first-degree sexual abuse. Yates was
sentenced to 70 years' imprisonment for these crimes and appealed to
the Supreme Court of Kentucky as a matter of right. Kentucky
Constitution §110(2)(b). Yates argued the trial court erred by: (1)
overruling his motion to dismiss his indictment due to prosecutorial
vindictiveness; (2) overruling his motions for a directed verdict for
insufficiency of evidence; (3) permitting various double jeopardy
violations; and (4) permitting the victim's mother to improperly vouch for
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the victim's credibility. The Supreme Court reversed some of Yates'
convictions, holding that portions of his indictment should have been
dismissed due to prosecutorial vindictiveness. The Supreme Court had
reversed Yates' original conviction, and the Commonwealth had indicted
him on several new charges (including one the Court had indicated would
be improper in its first opinion). The Supreme Court reversed the new
charges, as they were based on no new evidence or testimony, and the
Commonwealth's reasoning for adding the new charges was contradicted
by its strategy during the first trial. The Court held that these facts
presented a reasonable likelihood of vindictiveness. The charges for
which Yates was convicted that were also charged in the original
indictment were not the result of prosecutorial vindictiveness, however, so
those convictions stood. Yates next asked for palpable error review,
arguing the trial court should have directed a verdict as to the unlawful
transaction with a minor charge. However, the Supreme Court held that,
given the evidence at trial, a reasonable juror could convict Yates of the
charge. The Supreme Court held that Yates' retrial for unlawful
transaction with a minor did not violate his right to be free from double
jeopardy. In his first trial, the jury instructions included unlawful
transaction with a minor as an alternative to first-degree rape. In that trial,
the jury convicted Yates of rape, and, therefore, did not complete the
unlawful-transaction verdict form. The Supreme Court held that Yates'
retrial on the charge was not barred by double jeopardy. The Court also
held that sexual abuse and unlawful transaction with a minor each
contained an element the other does not, and, therefore, Yates being
charged with both crimes did not violate his right to be free from double
jeopardy. Finally, Yates asked the Court to review the victim's mother's
statement that she believed her daughter for palpable error. While the
Court agreed with Yates that this vouching testimony was error, it held
that no manifest injustice resulted and it did not amount to palpable error.
V.

Brown v. Commonwealth, 540 S.W.3d 374 (Ky. 2018)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. the
Court held the trial court's imposition of criminal restitution on a criminal
defendant without adherence to the procedural due process protections
listed in Jones v. Commonwealth, 382 S.W.3d 22, 32 (Ky. 2011) was
improper. The Court also held the trial court did not err when it admitted
evidence, during the sentencing phase of the trial, of the defendant
having cut off his ankle monitor. Finally, the Court adopted the Court of
Appeals' interpretation of KRS 532.080(8), as stated in Boone v.
Commonwealth, 412 S.W.3d 883, 885 (Ky. App. 2013), which allows the
Commonwealth to base a PFO charge on a prior felony possession
conviction under KRS 218A.1415 when the indictment includes a felony
charge other than a felony possession charge.

W.

Commonwealth v. Blake, 540 S.W.3d 369 (Ky. 2018)
Opinion of the Court by Justice VanMeter. All sitting; all concur. The Court
granted discretionary review to address the Court of Appeals' opinion
reversing the Muhlenberg Circuit Court's denial of Blake's motion to
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suppress evidence seized from her vehicle during a traffic stop. Blake
was suspected of participating in a drug ring that was under investigation
by Kentucky State Police. After her vehicle was identified at the scene of
a controlled buy drug transaction, KSP Detective Wade Shoemaker
contacted Central City Police Sergeant James Jenkins, informed him of
the drug investigation, and asked if he could find an independent reason
to pull over Blake's vehicle. At the suppression hearing, Det. Shoemaker
testified that he made such a request to protect the identity of his
confidential informant who was assisting with the controlled buy. Sgt.
Jenkins located Blake's vehicle, noticed the license plate was not
illuminated, and he pulled her over for a traffic violation. He asked if he
could search her car and Blake immediately consented. Sgt. Jenkins
found approximately $10,000 in cash in Blake's purse and
methamphetamine in the glove compartment. Det. Shoemaker joined him
at the scene and identified a portion of the money as that used by his
confidential informant in the controlled buy. Blake was arrested and
subsequently entered a conditional guilty plea to two counts of firstdegree trafficking in a controlled substance, and one count of being a
persistent felony offender ("PFO-2"), conditioned on her right to appeal
the trial court's denial of her motion to suppress.
The trial court denied Blake's motion to suppress the evidence seized
from her vehicle, finding that even though Sgt. Jenkins testified that the
reason he pulled Blake over was for an alleged traffic violation, and it
turned out no traffic violation had in fact occurred, under the collective
knowledge doctrine, Det. Shoemaker had reasonable suspicion to stop
Blake's vehicle and that reasonable suspicion was imputed to Sgt.
Jenkins. The Court of Appeals reversed, holding that while reasonable
suspicion can be transferred between officers in appropriate
circumstances, it did not justify Sgt. Jenkins' traffic stop where Sgt.
Jenkins specifically testified that although he was told that Det.
Shoemaker suspected Blake was involved with narcotics, he did not stop
Blake for that reason. Because Sgt. Jenkins did not rely on Det.
Shoemaker's information in deciding to pull over Blake, the Court of
Appeals held that Det. Shoemaker's suspicions were irrelevant to its
analysis. The Kentucky Supreme Court reversed, relying on its holding in
Lamb v. Commonwealth, 510 S.W.3d 316, 322 (Ky. 2017), that
"[s]ubjective intentions do not play a role in either a probable cause or a
reasonable suspicion analysis under the Fourth Amendment. The fact
that the officer does not have the state of mind which is hypothecated by
the reasons which provide the legal justification for the officer's action
does not invalidate the action taken as long as the circumstances, viewed
objectively, justify that action." The Court concluded the record clearly
reflected that the real reason Sgt. Jenkins pulled over Blake's vehicle was
upon Det. Shoemaker's request and because Det. Shoemaker believed
Blake was involved in the drug trafficking operation under investigation.
Based upon the totality of the circumstances, Det. Shoemaker had
reasonable suspicion to make the investigatory stop, that reasonable
suspicion transferred to Sgt. Jenkins under the collective knowledge
doctrine, and suppression of the evidence seized from Blake's vehicle
was not required.
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X.

Commonwealth v. Caudill, 540 S.W.3d 364 (Ky. 2018)
Opinion of the Court by Justice Keller. All sitting; all concur. Caudill was
charged and tried for murder and three counts of wanton endangerment,
first degree, related to a shoot-out with his neighbor. His neighbor was
killed and three other neighbors were forced to take cover from the
gunfire. The jury found Caudill had acted in self-protection as to the
murder charge but found him guilty of all three counts of wanton
endangerment. Caudill was sentenced to five years to serve on each
count, to be served consecutively for a total 15-year sentence. Upon
appeal, the Court of Appeals sua sponte held that the jury instructions
included an additional, unnecessary element for the wanton
endangerment charges. The Court of Appeals held the error could not be
harmless and vacated the conviction, remanding for further proceedings.
The Supreme Court granted discretionary review and reversed the Court
of Appeals, reinstating the trial court's judgment. The jury instructions did
include an additional element; the instruction included language that
Caudill was "not privileged to act in self-protection." Pursuant to KRS
503.120(2), justification is precluded as a defense to wanton or reckless
crimes as to innocent victims, even if that defense is available to another
victim. Thus, as to the three victims of wanton endangerment, first
degree, Caudill was not entitled to self-protection as a defense. However,
because
this
additional
language
actually
heightened
the
Commonwealth's burden of proof, this error must be deemed harmless.
Additionally, the defense did not object to the jury instructions so only
palpable error would require reversal. The jury found Caudill guilty under
a heightened level of proof and therefore the judgment must be
reinstated.

Y.

Commonwealth v. Patton, 539 S.W.3d 651 (Ky. 2018)
Opinion of the Court by Justice Cunningham. Minton, C.J.; Cunningham,
Hughes, Keller, Venters, and Wright, JJ., sitting. All concur. VanMeter, J.,
not sitting. Patton was convicted of first-degree rape and third-degree
unlawful transaction with a minor. Soon thereafter, he entered a guilty
plea in exchange for a 17-year prison sentence. In addition to engaging
in a traditional plea colloquy, Patton accepted and signed a Motion to
Enter Guilty Plea (form AOC-491). His plea agreement included a waiver
of his right to appeal his conviction. Two months later, Patton retained
new counsel and filed a "Motion to Withdraw Waiver of Right to Appeal."
The trial court denied his request and sentenced him in accordance with
his plea agreement. In a divided decision, the Court of Appeals reversed
his sentence having determined that his guilty plea did not satisfy Boykin
v. Alabama, 395 U.S. 238 (1969). The Supreme Court of Kentucky
granted discretionary review. The Supreme Court held that, having
reviewed the entire Boykin colloquy, it was clear that Appellee's plea was
made knowingly, voluntarily, and intelligently. Therefore, the Court
reversed the Court of Appeals and reinstated Patton's conviction and
sentencing.
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Z.

Shively v. Commonwealth, 542 S.W.3d 255 (Ky. 2018)
Opinion of the Court by Justice Wright. All sitting; all concur. Appellant,
Deveron Shively, was convicted by a Jefferson Circuit Court jury of
criminal attempt to commit murder, possession of a handgun by a
convicted felon, and tampering with physical evidence, for shooting an
acquaintance in an apparent attempt to acquire money and drugs. He
was sentenced to 20 years' imprisonment and appealed to the Supreme
Court as a matter of right. Ky. Const. §110(2)(b). He asserted four claims
of error in his appeal: (1) the trial court erred in denying his motion to
suppress his statement to police, as that statement was coerced; (2) the
trial court erred in refusing to allow certain cross-examination of the victim
in order to show bias; (3) the trial court erred in denying Appellant's
motion for a mistrial; and (4) the jury instructions on the possession of a
handgun by a convicted felon charge deprived Appellant of his right to a
unanimous verdict. Appellant's first argument involves a statement he
made to police. He argued that an initial conversation with a police officer
(which he requested and did not amount to an interrogation) led to him
being coerced into giving a subsequent statement to another officer. The
trial court denied the suppression motion, and the Supreme Court held
the trial court did not abuse its discretion in doing so.
Next, Appellant argued at trial he should be allowed to introduce evidence
that, at the time of the victim's testimony, she had three pending
misdemeanor charges and was on probation. Appellant insisted this
would show that she was biased toward and sought to please the
Commonwealth. The Court held the trial court did not abuse its discretion,
because the testimony was from the shooting victim herself and her
statements to police were made before any of the pending misdemeanor
charges against her were brought. Further, the victim's counsel in her
pending cases assured the trial court that he had no knowledge of any
deal between the Commonwealth and his client regarding her testimony
in Appellant's trial. Lastly, the pending charges were all misdemeanors
and, therefore, would not be prosecuted by the Commonwealth's
Attorney's office, which prosecuted Appellant's case. Appellant also
argued that a detective's testimony during trial amounted to an assertion
that Appellant was lying during his interrogation and that the trial court
erred in denying his motion for mistrial. However, the Court noted the
extreme nature of a mistrial and that whether to grant such a remedy is
within the sound discretion of the trial court. In affirming the trial court's
denial, the Court pointed out the officer's comments were made in the
context of explaining her investigatory techniques and why she shifted her
questioning of Appellant from one subject to another during the interview.
She made no comment on her opinion as to Appellant's guilt or innocence
during the course of her testimony. Finally, Appellant argued the jury
instructions on possession of a handgun by a convicted felon violated his
right to a unanimous verdict, as the jury did not indicate on which of his
prior felony convictions it based its verdict. The Court noted that after
making the determination that Appellant had possessed the handgun, the
jury was merely asked to determine his status as a convicted felon. The
fact that he had more than one felony conviction did not create a
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unanimity problem. The jury merely had to determine his status as a
convicted felon and it was immaterial on which of his prior felony
convictions it based this status determination.
AA.

Commonwealth v. Smith, 542 S.W.3d 276 (Ky. 2018)
Opinion of the Court by Justice Venters. All sitting; all concur.
Cunningham, J., also concurs by separate opinion in which Keller and
Venters, JJ., join. Criminal Appeal, Discretionary Review Granted. A
police officer pulled Appellee over for a traffic stop and conducted a
canine sniff search of the vehicle. Cocaine was found. The trial court
granted Appellee's suppression motion. Questions Presented: Whether
the Court of Appeals erred by concluding (1) the dog sniff search
unlawfully prolonged the stop; (2) aside from the traffic violation, a
reasonable, articulable suspicion of criminal activity did not exist to justify
the stop; and (3) the Commonwealth's claim that Appellee's status as
parolee was sufficient to subject him to a warrantless and suspicionless
search and seizure was not reviewable. Held: (1) Instead of diligently
pursuing the purpose of the traffic stop, which was to cite Appellee for
making an improper turn, the officer immediately asked Appellee about
drugs and launched the dog's sniff search. The search, conducted before
the purpose of the stop was addressed, prolonged the stop beyond the
time reasonably required to complete the stop's mission. (2) Although a
police officer may rely on the collective knowledge doctrine when initiating
an investigative stop, knowledge that Appellee's criminal history included
trafficking charges and that confidential informants had reported Appellee
selling cocaine at a local bar did not create a reasonable belief that
Appellee had cocaine in his car when he was stopped. (3) Although
Appellee's parole status was part of the evidentiary record before the trial
court, the Commonwealth did not argue that his status as a parolee made
him subject to a warrantless and suspicionless search and seizure. An
appellate court may decide only those issues which were fully presented
to the trial court.

AB.

Hall v. Commonwealth, 2016-SC-000660-MR, 2018 WL 1419445 (Ky.
Mar. 22, 2018)
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.;
Hughes, Venters, and VanMeter, JJ., join. Wright, J., concurs in part and
dissents in part by separate opinion in which Cunningham and Keller, JJ.,
join. The Court in this case provided a thorough interpretation of KRS
514.030(1)(a) and 514.010(1), specifically, what constitutes a defendant's
intent to deprive to justify a theft by unlawful taking conviction. Finding
that the factual circumstances in this case did not warrant a theft by
unlawful taking conviction, the Court reversed the jury's conviction on that
charge. The Court also reversed the jury's resisting-arrest conviction,
finding the instruction given by the trial court violated Kentucky's
unanimous jury instruction rule. The Court additionally reversed the trial
court's imposition of a $50 fine on the defendant, as he was found to be
indigent. Lastly, the Court affirmed on all other issues: 1) the trial court
properly denied the defendant's motion for directed verdict on the charge
44

of first-degree wanton endangerment; 2) no prosecutorial misconduct
occurred; 3) the trial court properly considered a probation violation
during the sentencing phase of the defendant's trial; and 4) the trial court
properly imposed court costs, court facilities fees, and a bond on the
defendant.
AC.

Commonwealth v. Helm, 542 S.W.3d 246 (Ky. 2018)
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.;
Cunningham, Hughes, VanMeter, Venters, and Wright, JJ., concur.
Keller, J., concurs in result only. The Court reversed the Court of Appeals'
determination that defendant's trial and appellate counsel provided
ineffective assistance. The Court found no deficient representation on the
part of either trial or appellate counsel, nor any prejudice suffered by the
defendant as a result of either counsel's representation.

AD.

Commonwealth v. Muchrison, 2016-SC-000378-DG, 2018 WL 1417348
(Ky. Mar. 22, 2018)
Opinion of the Court by Justice Cunningham. Minton, C.J.; Cunningham,
Hughes, Keller, Venters, and Wright, JJ., sitting. Cunningham, Keller,
Venters, and Wright, JJ., concur. Minton, C.J.; and Hughes, J., concur in
result only. VanMeter, J., not sitting. In 2014, Appellee Brian Muchrison,
was tried and convicted of first-degree trafficking in a controlled
substance and of being a first-degree persistent felony offender. He was
sentenced to 10 years' imprisonment. However, the issue in this case
arose prior to trial when Appellee's public defender filed a motion to
withdraw. In support, counsel cited a conflict of interest under Supreme
Court Rule ("SCR") 3.130(1.7) and an opinion from the Kentucky Bar
Association's Ethics Hotline. After a hearing on the motion to withdraw,
the trial court denied the motion and ordered Appellee's counsel to
continue representing Appellee. In a split decision, the Court of Appeals
held, inter alia, that the trial court erred by failing to grant counsel's motion
to withdraw. The Supreme Court of Kentucky granted discretionary
review. The Court reversed the Court of Appeals and held that when
reviewing the totality of the circumstances, it was clear Appellee had
failed to demonstrate that his lawyer was burdened by an actual conflict
of interest during his representation of Appellee. Accordingly, the
Supreme Court reinstated Appellee's conviction and sentence.

AE.

Maupin v. Commonwealth, 2016-SC-000448-DG, 2018 WL 1417350 (Ky.
Mar. 22, 2018)
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.;
Keller, Venters and Wright, JJ., concur. Cunningham, J., concurs by
separate opinion in which Hughes and VanMeter, JJ., join. In this case,
the trial court granted the defendant's motion for a judgment
notwithstanding the verdict after finding insufficient evidence to justify the
jury's conviction. Noting that a judgment notwithstanding the verdict
essentially functions as a judgment of acquittal, the Court held that the
express language of Section 115 of the Kentucky Constitution bars the
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Commonwealth from appealing such a judgment. The Court also
overruled the Kentucky Supreme Court case Commonwealth v. Brindley,
724 S.W.2d 214 (Ky. 1986), which held that the Commonwealth could
appeal a jury's guilty verdict set aside by a ruling of law to a post-verdict
motion, recognizing that such a holding directly conflicts with Section 115.
AF.

Turner v. Commonwealth, 2016-SC-000367-MR, 2018 WL 1960550 (Ky.
Apr. 26, 2018)
Opinion of the Court by Justice Hughes. All sitting; all concur. Melinda
Turner appealed as a matter of right from a circuit court judgment
sentencing her to 30 years' imprisonment for murder and for being a firstdegree persistent felony offender. On appeal, the Court determined that
the circuit court did not abuse its discretion in: 1) admitting expert
testimony regarding the victim's time of death; 2) denying Turner's motion
for a continuance as the case had been pending for five years; 3)
disqualifying co-counsel from representing Turner due to that counsel's
prior representation of the victim and the survival of the attorney-client
privilege after death; and 4) not instructing the jury on self-defense or
extreme emotional disturbance given Turner's defense theory that
someone else committed the murder and the insufficiency of evidence.
However, the trial court erred in allowing the Commonwealth to introduce
hearsay testimony from the victim's mother and friend about the
tumultuous relationship between Turner and the victim because the
statements were too far removed from the time of the murder. While the
circuit court erred in admitting the hearsay under the state-of-mind
exception, the Court deemed it to be harmless. Accordingly, the Court
affirmed the judgement and sentence imposed by the circuit court.

AG.

Phon v. Commonwealth, 2016-SC-000468-DG, 2018 WL 1960822 (Ky.
Apr. 26, 2018)
Opinion of the Court by Justice Keller. Cunningham, Hughes, Keller,
Venters, and Wright, JJ., and Kline and Thacker, S.JJ., concur. Thacker,
S.J., concurs by separate opinion, which Kline, S.J., joins. Minton, C.J.,
and VanMeter, J., not sitting. Phon participated in a gang murder of two
people and a deadly assault of their twelve-year-old daughter. He entered
a guilty plea and was sentenced by a jury to life without possibility of
parole (LWOP). He brought this collateral appeal, alleging that LWOP for
juveniles was categorically banned under United States Supreme Court
precedent. The Supreme Court of Kentucky rejected his constitutional
claims but determined that his sentence was statutorily prohibited under
the juvenile code at the time it was recommended by the jury.
Determining that an illegal sentence cannot be condoned by an appellate
court, as such affirmation would violate the separation of powers doctrine,
this Court remanded the case to the Warren Circuit Court to correct the
unlawful sentence and impose the valid sentence of life without possibility
of parole for 25 years (LWOP 25).
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AH.

Baker v. Commonwealth, 2016-SC-000234-MR, 2018 WL 1960549 (Ky.
Apr. 26, 2018)
Opinion of the Court by Justice Wright. All sitting; all concur. Appellant,
Eugene Baker, was convicted by a Jefferson Circuit Court jury of murder,
first-degree robbery, tampering with physical evidence, and possession of
a handgun by a convicted felon. For these crimes, the jury recommended
sentences of 30 years' imprisonment for murder and 10 years'
imprisonment for robbery, to be run consecutively. The jury also
recommended a one-year sentence on the tampering with physical
evidence conviction and a five-year sentence for the possession of a
handgun by a convicted felon conviction, to be served concurrently with
the murder and robbery sentences. The trial court sentenced Baker to 40
years' imprisonment in accordance with the jury's recommendation. Baker
appealed to the Supreme Court as a matter of right, Ky. Const.
§110(2)(b), and asserted five grounds for reversal of his convictions: (1)
the trial court abused its discretion when it did not allow defense counsel
to argue in closing that the Commonwealth did not produce any evidence
of motive; (2) the trial court abused its discretion when it allowed the
Commonwealth to introduce unauthenticated call logs, and when it
allowed the Commonwealth to recall a witness to testify as to a phone
number appearing in the call logs; (3) the trial court erred in failing to
grant a directed verdict on the tampering with physical evidence and
possession of a handgun by a convicted felon charges; (4) the trial court
erred in refusing to instruct on facilitation to murder and first-degree
robbery; and (5) Baker is entitled to reversal of his conviction and a new
trial due to cumulative error.
The Supreme Court affirmed the trial court's decision to disallow the
defense to argue in closing that the Commonwealth failed to present any
evidence of motive, though for reasons other than those relied upon by
the trial court. While the Court held the call logs were admitted in violation
of the general prohibition against hearsay (particularly since the logs were
not certified pursuant to KRE 902(11)'s self-authentication procedures),
said error was harmless due to the other evidence adduced at trial.
Furthermore, testimony concerning information derived from the call logs
was also admitted in error, but harmless for the same reasons. The Court
held the trial court committed palpable error by improperly denying
Baker's motion for mistrial on the tampering with physical evidence
charge, and reversed the related conviction and sentence. The Court
held the trial court did not abuse its discretion in failing to direct a verdict
as to Baker's possession of a handgun by a convicted felon charge. As to
Baker's allegation that the trial court erred in refusing to instruct the jury
on facilitation to murder and robbery, the Court affirmed, holding a
reasonable juror could not have found Baker guilty of facilitating, but not
committing, these crimes. Finally, the Court declined to reverse Baker's
remaining convictions and sentences due to cumulative error. While the
Court had found the trial court erred as to its admission of the call logs, it
stated that error did not "border on the prejudicial." Furthermore, the only
other error the Court found was regarding Baker's tampering with physical
evidence charge. Given the gravity of the other charges against him, the
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Court did not believe that error, which was entirely limited to the
tampering charge, impacted Baker's other convictions or rendered his trial
fundamentally unfair.
AI.

Moberly v. Commonwealth, 2016-SC-000429-DG, 2018 WL 1960551 (Ky.
Apr. 26, 2018)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.;
Cunningham, Hughes, Keller, Wright, JJ., concur. VanMeter, J., dissents
by separate opinion. A police officer, upon stopping Appellant for a traffic
violation at 3:00 a.m., described him as very nervous, sweating, blowing
cigarette smoke into the interior of his car, and constantly looking over his
right shoulder. The officer then conducted a database search which
revealed that Appellant had prior criminal charges, not convictions. The
officer then conducted a canine sniff search of the vehicle, and
subsequently a physical search of the vehicle which resulted in finding a
quantity of an illegal controlled substance. The trial court denied
Appellee's suppression motion and the Court of Appeals affirmed the
denial. Question Presented: Whether the officer had a reasonable
articulable suspicion of other ongoing illegal activity when he prolonged
the stop for the time needed to retrieve the dog and conduct the sniff
search. Held: Appellant's odd behavior during the traffic stop and the prior
charge information obtained from the database did not create a
reasonable suspicion that Appellant was then and there engaged in illegal
behavior. Prolonging the traffic stop in order to conduct the dog sniff and
complete the search of the vehicle was, therefore, unreasonable and
constitutionally impermissible.

AJ.

Commonwealth v. Moore, 2016-SC-000275-DG, 2018 WL 1960821 (Ky.
Apr. 26, 2018)
Memorandum Opinion of the Court. All sitting; all concur. Appellee Moore,
although indigent and receiving the benefit of appointed counsel, was
fined $200 for first offense Driving Under the Influence (DUI), pursuant to
KRS 189A.010 and was assessed an additional $375 service fee required
by KRS 189A.050. On direct appeal, the circuit court rejected Moore's
claim that KRS 534.040(4) exempted him from the fine and service fees
because of his indigence. On discretionary review, the Court of Appeals
concluded that Moore was entitled to the exemption because of his
indigency status. On discretionary review sought by the Commonwealth,
the Supreme Court reversed. The Court reasoned from explicit statutory
language that the exemption from fines provided for indigents by KRS
534.040(4) pertains only to fines established within the Kentucky Penal
Code, KRS Chapters 500 through 534. Moore's fine for a DUI first offense
is specifically established outside the penal code in 189A.010, and thus in
not subject to the penal code exemption. The Court abrogated the holding
of Beane v. Commonwealth, 736 S.W.2d 317 (Ky. 1987), that the service
fee was, in effect, a "fine." Instead, the Court concluded that the statutory
service fee was neither a fine nor a court cost. However, because the
statutes include no express provision for waiver of the service fee for
indigents, and they expressly provide generous installment payment
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terms which in this case the district court adopted, the indigency waiver
provision does not apply to the DUI service fee.
XI.

DEFEASIBLE EASEMENTS
Majestic Oaks Homeowners Association, Inc. v. Majestic Oaks Farms, Inc., 530
S.W.3d 435 (Ky. 2017)
Opinion of the Court by Chief Justice Minton. Minton, C.J.; Cunningham, Hughes,
Keller, Venters, and Wright, JJ., sitting. All concur. VanMeter, J., not sitting. The
Court reversed the Court of Appeals and remanded to the trial court with
instructions to enter summary judgment in favor of Majestic Oaks Homeowners
Association. The Court officially recognized the concept of a "defeasible
easement," which is an easement capable of termination upon the occurrence of
a specified event or contingency. Kentucky law only discussed this easement
concept in passing in two prior cases; this case officially recognized this concept
as a part of Kentucky law. In a 6-0 decision, the Court found one of the terms for
defeating the easement came to fruition and therefore terminated the easement.

XII.

DUE PROCESS
Elliott v. Lanham, 540 S.W.3d 353 (Ky. 2018)
Opinion of the Court by Chief Justice Minton. Minton, C.J.; Cunningham, Hughes,
Keller, Venters, and Wright, JJ., sitting. Minton, C.J.; Cunningham, Hughes, and
Venters, JJ., concur. Keller, J., concurs in result only. Wright, J., concurs in result
only by separate opinion. VanMeter, J., not sitting. The Court held that a preamended version of KRS 15.520 did not afford due process rights to a deputy
sheriff. The Court reconciled Kentucky's statutory scheme, affording due process
rights to deputy sheriffs under KRS 70.260 through 70.273 and police officers
under KRS 15.520, by holding the pre-amended version of KRS 15.520
applicable to the case did not contemplate protecting deputy sheriffs, only police
officers.

XIII.

FAMILY LAW
A.

Marchese v. Aebersold, 530 S.W.3d 441 (Ky. 2017)
Opinion of the Court by Justice Venters. All sitting; all concur. Domestic
Violence; Judge's Recusal; Judicial Notice. Following a brief recess
during a domestic violence hearing, the trial judge returned to the bench
and announced that she had learned that the respondent, Marchese, had
an assault conviction which refuted his claim that he had no history of
violent behavior. Instead of allowing Marchese to respond to that
information, the trial judge found the facts required for entry of a domestic
violence order (DVO) and directed Marchese to leave the courtroom while
the order was prepared. The Court of Appeals held the judge's use of
extrinsic evidence (the Virginia conviction) presumably under the theory of
judicial notice was error but harmless. On discretionary review, the
Supreme Court found that the DVO was improperly ordered because the
trial judge's extrajudicial investigation to discover incriminating information
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about a party in litigation disqualified the judge and required immediate
recusal. Allred v. Judicial Conduct Commission, 395 S.W.3d 417, 443-44
(Ky. 2012); KRS 26A.015; and Judicial Canon 3E(1)(a). KRS 26A.015(2)
requires a judge to "disqualify in any proceeding: (a) Where he has ...
personal knowledge of disputed evidentiary facts concerning the
proceedings ... [and] (e) Where he has knowledge of any other
circumstances in which his impartiality might reasonably be questioned."
The failure of the trial judge to rescue, sua sponte, upon acceptance of
extrajudicial information was structural error, undermining the integrity of
the proceeding. Moreover, KRE 201 governing "Judicial Notice" does not
cover the out-of-state criminal judgment used by the judge because KRE
201 admits only facts that are generally known within the county of venue
or facts that are capable of accurate and ready determination from an
unimpeachable source, and the alleged Virginia conviction fit neither
category.
B.

Grasch v. Grasch, 536 S.W.3d 191 (Ky. 2017)
Opinion of the Court by Chief Justice Minton. Minton, C.J.; Cunningham,
Hughes, Keller, Venters, and Wright, JJ., sitting. Minton, C.J.;
Cunningham, Hughes, Keller, Venters, and Wright, JJ., concur.
VanMeter, J., not sitting. The Court formally recognized pending
contingent fee case contracts as marital property to be divided as part of
the equitable division of the marital estate in a marital dissolution
proceeding. The Court also adopted the use of the delayed-division
method in doing so, and provided additional guidance to trial courts
charged with ensuring such division.

XIV.

GOVERNMENTAL IMMUNITY
Board of Trustees of Kentucky School Boards Insurance Trust v. Pope, 528
S.W.3d 901 (Ky. 2017)
Opinion of the Court by Justice Venters. All sitting; all concur. Civil Appeal,
Governmental immunity. Appellee, a deputy insurance rehabilitator, sued the
Appellants for negligent management and breach of fiduciary duties with respect
to a self-insured insurance trust fund. Appellants claimed immunity from suit as a
governmental entity. Question presented: Whether the trial court erred by
concluding that the Kentucky School Boards Insurance Trust (KSBIT) Board of
Trustees does not qualify for governmental immunity. Held: Comair, Inc. v.
Lexington-Fayette Urban County Airport Corp., 295 S.W.3d 91 (Ky. 2009),
provides a two-prong test to determine whether an offspring entity is entitled to
governmental immunity. The Board does not meet either test. As its parent
entity is not the public school boards participating in KSBIT's insurance
programs, it was not created by a governmental entity that enjoys the cloak of
governmental immunity. As its function is providing insurance coverage, the
same business activity ordinarily accomplished by private individuals or business
corporations, it is not performing a function integral to state government.
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XV.

INSURANCE
A.

Indiana Insurance Company v. Demetre, 527 S.W.3d 12 (Ky. 2017)
Opinion of the Court by Justice Hughes. All sitting. Minton, C.J.;
Cunningham, Keller, Venters, and Wright, JJ., concur. VanMeter, J.,
dissents by separate opinion. Demetre sued his insurer, the Indiana
Insurance Company, for bad faith arising from breach of his insurance
contract, violation of the Kentucky Unfair Claims Settlement Practices Act,
and violation of the Kentucky Consumer Protection Act. Demetre, the
owner of a vacant property that had previously operated as a gas station,
was sued by a family occupying a nearby residence alleging the migration
of petroleum and other similar substances. Subsequently, Demetre
contacted his insurer which provided a defense and ultimately settled the
family's claims. Indiana Insurance Corporation maintained that by
providing Demetre with a defense and indemnification, he had no viable
bad faith claim. After an eight-day trial, the jury awarded Demetre
$925,000 in emotional distress damages and $2,500,000 in punitive
damages. The Court of Appeals affirmed the trial court's judgment in its
entirety. Accepting discretionary review, the Court affirmed the judgment
of the Court of Appeals. The Court determined that Indiana Insurance
Company's decisions to defend the insured under a reservation of rights,
seek declaratory judgment, and settle tort claims did not preclude a bad
faith claim. Further, the Court determined as a matter of first impression
that the requirement outlined in Osborne v. Keeney, 399 S.W.3d 1 (Ky.
2012) for expert medical or scientific proof is limited to claims of
intentional or negligent infliction of emotional distress.

B.

State Farm Mutual Automobile Insurance Company v. Adams, 526
S.W.3d 63 (Ky. 2017)
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.;
Cunningham, Hughes, Keller, and VanMeter, JJ., concur. Venter, J.,
dissents by separate opinion which Wright, J., joins. Adams, her son, and
her son's father were passengers in a car being driven by Milton Mitchell.
The car was rear-ended, and the driver of the other vehicle fled the
scene. Mitchell and his passengers filed claims for benefits under
Mitchell's uninsured motorist coverage. State Farm conducted an initial
investigation and concluded that the claimants' statements were
inconsistent. Therefore, the adjuster asked the car's occupants to give
statements under oath, as provided for in the policy. Adams, on the
advice of counsel, refused to give a statement under oath. Relying on the
language of the policy, State Farm denied coverage and refused to pay
any PIP or other benefits. Adams filed suit and the trial court granted
declaratory judgment in favor of State Farm. The Court of Appeals
reversed, holding that State Farm was required by statute to obtain a
court order before it could require Adams to submit to questioning under
oath. The Supreme Court reversed. In doing so, the Court held that the
MVRA provides that claimants must submit certain information to an
insurer and, if that information is not forthcoming, the insurer should seek
relief from the court. See KRS 304.39-208. However, the information
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covered by the relevant statute involves the claimants' medical condition,
not information regarding the underlying accident. Therefore, the Court
held that State Farm was entitled to obtain information about the accident
via questioning under oath. However, to obtain information about the
occupants' medical conditions, State Farm was required to get a court
order. Because some of the information State Farm wanted involved the
accident, the trial court properly granted judgment in State Farm's favor.
C.

Martin/Elias Properties, LLC v. Acuity, 2016-SC-000195-DG, 2018 WL
1960872 (Ky. Apr. 26, 2018)
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.;
Cunningham, Hughes, Keller, and VanMeter, JJ., concur. Wright, J.,
concurs in result only by separate opinion in which Venters, J., joins. The
Court applied the doctrine of fortuity to define accident for the purpose of
CGL policy coverage. The Court held that if the insured did not intend the
event or result to occur and if the event or result that occurred was a
chance event beyond the control of the insured, then CGL coverage
covering accidents will apply to the benefit of the insured. Applying this
rule, the Court held that on the facts of this case, no accident occurred so
as to afford the insured CGL policy coverage.

XVI.

NEGLIGENCE
Adams v. Sietsema, 533 S.W.3d 172 (Ky. 2017)
Opinion of the Court by Justice Venters. Minton, C.J.; Cunningham, Hughes,
Keller, and VanMeter, JJ., concur. Wright, J., concurs in part and dissents in part
by separate opinion. Civil Appeal; Standard of review of summary judgement. A
county jail inmate brought a medical negligence action against the doctor and
practitioner serving as the primary health care providers for the jail after nursing
staff at the jail failed to notify the doctor of the inmate's continued pain and refusal
to take prescribed medication. Inmate alleged the doctor failed to adequately
train staff on the use of his signature and on when to contact the doctor. Trial
court granted summary judgment for the defendants when inmate failed to
identify an expert critical of the doctor's training of nurses. Questions presented:
(1) What is the standard of review for summary judgment based on lack of expert
testimony? (2) Was summary judgment proper? Held: (1) The need for expert
testimony is a sufficiency of proof matter. Whether evidence is sufficient to
sustain a particular claim is a question of law, so summary judgment based on a
failure of proof is reviewed de novo. (2) Here, expert testimony was required
because the negligence alleged by inmate was neither admitted by defendants
nor was it self-evident for application of res ipsa loquitur.

XVII.

NUISANCE
Brown-Forman Corporation v. Miller, 528 S.W.3d 886 (Ky. 2017)
Opinion of the Court by Justice Wright. All sitting; all concur. Miller filed suit in
Jefferson County against Brown-Forman and Heaven Hill seeking damages
based on several state tort theories and seeking injunctive relief. Brown-Forman
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and Heaven Hill filed a motion to dismiss for failure to state a claim upon which
relief could be granted. The trial court granted the motion to dismiss, as it
determined the federal Clean Air Act preempted Miller's claims. Miller appealed
and the Court of Appeals reversed and remanded, holding that the Act did not
preempt Miller's claims. The Supreme Court granted Brown-Forman and Heaven
Hill's motion for discretionary review. The Court affirmed the Court of Appeals
insofar as it held that the trial court erred in granting Brown-Forman's motion to
dismiss the state tort claims for damages, as these claims are not preempted by
the Clean Air Act. However, the Court reversed the Court of Appeals' holding
regarding Miller's injunctive relief. While the Court disagreed with the trial court
that the Act preempted the injunctive relief, it held that the injunctive relief was
inappropriate for other reasons. Namely, the Court held that the requested
injunction, which would require implementation of a particular type of pollutioncontrol technology not required under Brown-Forman's and Heaven Hill's permits,
conflicts with the Clean Air Act by invading EPA and Metro District's regulatory
turf, in a manner that the Kentucky General Assembly has spoken against.
Therefore, the Court held that an injunction to control an alleged nuisance when
the state has already specifically balanced those factors is inappropriate.
XVIII. OPEN MEETINGS
Board of Commissioners of City of Danville v. Advocate Communications, Inc.,
527 S.W.3d 807 (Ky. 2017)
Opinion of the Court by Justice VanMeter. All sitting; all concur. The Board of
Commissioners of the City of Danville sought to find additional space for its
Public Works Department. The property already occupied by Public Works then
became available for sale at an absolute public auction. At the next regularly
scheduled meeting, the board went into a closed session to discuss the auction
advertisement, and authorized bidding at the auction up to $1,500,000, the
appraised value of the property. The board also discussed using a bidding agent
to conceal the city's interest and participation in the auction to avoid affecting the
price. At the auction, the city, through its agent, was the successful bidder at a
total price, including buyer's premium, of $1,237,500. The city signed the auction
purchase contract agreeing to buy the property at a closing to be held within 30
days, subject only to a standard contingency that the city receive merchantable
title via a general warranty deed, free and clear of all liens and encumbrances,
except easements, covenants and restrictions of record. The mayor tendered the
requisite 10 percent deposit check of $123,750 for the buyer's premium.
Significantly, the contract contained no contingency of board approval. At the
next meeting, the board again went into closed session to discuss the property's
purchase. At the adjournment of the closed session, the board openly and
unanimously approved the purchase of the property. At its following meeting, the
Board, for the first time, publicly discussed the purchase in open session. The
Advocate-Messenger filed a complaint alleging that the board had violated the
Open Meetings Act, which the board failed to answer. The attorney general
issued a decision that the board had committed both a violation of the Open
Meetings Act and in not responding to the complaint. Boyle Circuit Court then
upheld the attorney general's determination but denied The AdvocateMessenger's claim for attorney's fees and costs on the grounds that the violation
was not willful. The parties filed cross appeals to the Court of Appeals, which
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affirmed the open meetings violation but reversed on the willfulness finding and
remanded to the circuit court for imposition of costs and attorneys' fees. The
Supreme Court held in this context of an absolute auction, the board
impermissibly went into closed session and no exception permitted the board's
action. Since in an absolute auction, each bid is an acceptance and thereby
forming a contract, once the bid was issued, the city was already obligated to
purchase the property and thus took action not open to deliberation. The Open
Meetings Act was violated since the decision to bid on and to buy the property
was made in closed session. Second, this Court vacated that portion of the
Court of Appeals' opinion remanding to the Boyle Circuit Court for an assessment
of fees and costs because the Board's action was not willful.
XIX.

OPEN RECORDS
Utility Management Group, LLC v. Pike County Fiscal Court, 531 S.W.3d 3 (Ky.
2017)
Opinion of the Court by Justice Hughes. Minton, C.J.; Keller, VanMeter, and
Venters, JJ., concur. Wright, J., dissents by separate opinion in which
Cunningham, J., joins. Utility Management Group (UMG), a privately-owned
limited liability company, provides management and operational services to
Mountain Water District (District). Residents of Pike County pay the district for
water and sewer services provided to them through equipment and infrastructure
owned by the district and in turn, the district pays UMG a monthly fee as
specified in their contract. After an audit determined that the district paid UMG
$36 million in a five-year period, the Pike County Fiscal Court made an open
records request under KRS 61.870 and 61.872 for UMG's business records.
UMG declined to produce the records arguing that it was a "wholly private entity."
Subsequently, Pike County obtained an opinion from the attorney general, 11ORD-143, which concluded that UMG was subject to the Open Records Act. On
appeal, the circuit court rejected the attorney general's analysis, concluded that a
portion of the statute was unconstitutionally vague, and that UMG had no
disclosure obligation under the act. The Court of Appeals reversed, determining
that UMG was subject to the act as it existed at the time of the initial request and
denial and that the statute was not unconstitutionally vague.The Court accepted
discretionary review and affirmed the judgment of the Court of Appeals. The
Court held that UMG was a "body" under the 1994 version of KRS 61.870(1)(h)
and that statute was not unconstitutionally vague. The Court further held that the
2012 amendment to the statute did not apply retroactively. Accordingly, the case
was remanded to the Pike Circuit Court for the entry of an order requiring UMG to
comply with the Open Records Act.

XX.

PATERNITY
Seeger v. Lanham, 542 S.W.3d 286 (Ky. 2018)
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.; Cunningham,
Hughes, Keller, VanMeter and Venters, JJ., concur. Wright, J., concurs in part
and dissents in part by separate opinion. Seeger and Lanham had a child,
leading to a paternity action initiated by Lanham. Paternity was established and
the parties initiated an action to resolve child support and other issues. During
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the pendency of the claim, Seeger retired and began receiving Social Security
Retirement income; the child also began receiving monthly dependent benefits.
The trial court set child support and pre-petition liabilities and determined the
child's dependent benefits above current support owed would be credited to the
pre-petition liability amount Seeger owed to Lanham. The trial court also found it
lacked the ability to award attorneys' fees as Lanham had requested. After a
subsequent appeal in the Court of Appeals, both parties cross-appealed separate
issues and the Supreme Court granted discretionary review. First, the Court held
that paternity actions can be brought by private attorneys. Second, attorneys'
fees are not recoverable in paternity actions. Although KRS 403 and 407 provide
for recovery of attorneys' fees, there is no similar provision in the statutes
governing paternity actions. As the trial court does not have equitable power to
award attorneys' fees, there is no statutory avenue for such recovery in paternity
actions. Third, a trial court must make equitable findings in order to determine the
appropriateness of crediting dependent benefit payments towards pre-petition
liabilities, such as in this case. Affirmed in part, reversed in part, and remanded
to the trial court for further findings.
XXI.

PRISON DISCIPLINE
Conover. v. Lawless, 540 S.W.3d 766 (Ky. 2017)
Opinion of the Court by Justice Cunningham. Minton, C.J.; Hughes, Keller,
Venters, and Wright, JJ., sitting. All concur. VanMeter, J., not sitting. This was a
prison discipline case involving a fight between two inmates in which a
Corrections officer was injured. One of the inmates involved in the altercation,
Lawless, was disciplined as a result of the officer's injury. She appealed that
disciplinary determination through the appropriate channels and eventually
exhausted her appeals as a matter of right resulting in a decision by the Court of
Appeals ruling in her favor. The Kentucky Supreme Court reversed the Court of
Appeals and held that in order to satisfy due process, Adjustment Officers (AOs)
must do the following when inmates request that AOs review allegedly
exculpatory evidence that is reasonably accessible and available for review: 1)
review allegedly exculpatory records; 2) indicate that she reviewed the records in
her written finding; and 3) consider the impact of that evidence when rendering
her decision. That standard was satisfied in the present case by the AO's timely
execution of a supplemental affidavit. For appeals before the circuit court,
however, such findings are not necessary. Rather, the circuit court is required to
review the allegedly exculpatory evidence in the event the AO failed to do so. In
the absence of a dispute concerning whether the AO considered allegedly
exculpatory evidence, the primary inquiry of the circuit court is whether there is
any evidence in the record that could support the conclusion reached by the
disciplinary board. That standard was satisfied here.

XXII.

QUALIFIED IMMUNITY
Baker v. Fields, 2017-SC-000144-DG, 2018 WL 1417660 (Ky. Mar. 22, 2018)
Opinion of the Court by Chief Justice Minton. All sitting. Minton, C.J.; Hughes,
Keller, VanMeter, Venters, and Wright, JJ., concur. Cunningham, J., concurs in
part and dissents in part by separate opinion. This case came before the Court of
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Appeals on an interlocutory appeal of the trial court's determination regarding the
applicability of the qualified official immunity defense. Finding that the Court of
Appeals exceeded the scope of its appellate review, the Supreme Court held the
scope of appellate review of an interlocutory appeal of the trial court's
determination of the application of qualified official immunity is limited to the
specific issue of whether the immunity was properly denied and nothing more.
XXIII. REAL ESTATE
A.

Talley v. Paisley, 525 S.W.3d 523 (Ky. 2017)
Opinion of the Court by Justice VanMeter. All sitting. Minton, C.J.;
Cunningham, VanMeter, Venters, and Wright, JJ., concur. Keller, J.,
dissents by separate opinion in which Hughes, J., joins. Talley and
Paisley never married, but cohabitated for fifteen years. Upon their
separation, Paisley filed a complaint in circuit court, pursuant to KRS
389A.030, seeking to sell a property he and Talley had purchased
together, and held in joint tenancy with right of survivorship, and divide
the equity in proportion to the parties' respective contributions. By his
calculation, Paisley had contributed 76.2 percent and Talley 23.8 percent.
Following a bench trial, the circuit court found that the parties did not have
an agreement regarding disposition of the property in the event their
relationship ended, and ordered the equity in the residence to be divided
equally between them. On appeal, the Court of Appeals declined to
disturb the circuit court's finding that the parties had no agreement about
what would happen to the property if their relationship ended, but
reversed as a matter of law and held that Paisley was entitled to be
proportionately reimbursed by Talley for payments he made during their
joint tenancy. The Supreme Court granted discretionary review, affirmed
the Court of Appeals, and held that with respect to the division of
proceeds from the sale of jointly-held property when the cotenants have
no agreement regarding how sale proceeds would be split, to the extent
one tenant contributed more than his or her half to the discharge of
encumbrances, liens, taxes, that tenant is entitled to contribution from the
other. The Supreme Court directed the circuit court on remand to
determine that amount that will equalize the respective contributions of
the parties to the property, and then split equally the balance of the
proceeds from the sale of the property, allotting 50 percent to each party.

B.

Ellington v. Becraft, 534 S.W.3d 785 (Ky. 2017)
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.; Hughes,
Keller, VanMeter, and Venters, JJ., concur. Cunningham and Wright, JJ.,
concur in result only without opinion. Ellington claimed Smokey Hollow
Road, located across Becraft's property, was a county road, public road,
or prescriptive easement by which he gained right of use. The trial court
held that it was a county road, public road, and prescriptive easement.
On appeal, the Court of Appeals held that it was neither a county road nor
public road and that, although Ellington had acquired a prescriptive
easement, it had been abandoned. The Court affirmed in part and
reversed in part, holding that the road was neither a county road nor
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public road but that Ellington had acquired a prescriptive easement that
had not been abandoned for the required statutory period. The Court
clarified that a county road must be established by formal county action.
The Court also clarified that creation of a public road does not require
formal county action; however, it can be established through dedication
by estoppel or prescription. Dedication by prescription requires adverse
use for the 15-year statutory period. As to the prescriptive easement,
abandonment of such must be for the same 15-year statutory period.
Because there was no evidence that the pathway had been abandoned
for that period, Ellington still retains a prescriptive easement over Smokey
Hollow Road across Becraft's property.
XXIV. SOVEREIGN IMMUNITY
A.

Kentucky State Police v. Scott, 529 S.W.3d 711 (Ky. 2017)
Opinion of the Court by Justice VanMeter. All sitting; all concur. Terry
Scott and Damon Fleming failed to appeal the denial of their respective
grievances against the Kentucky State Police ("KSP") by the Personnel
Cabinet, under KRS Chapters 13B and 18A, and subsequently filed an
original action in Franklin Circuit Court asserting various state law claims
and constitutional issues.
The Court held that exhaustion of
administrative remedies was required in this case and therefore reversed
and remanded to the trial court with instructions to dismiss the action. The
circuit court concluded that KSP committed "flagrant violations of the
hiring procedures required in KRS Chapter 18A[,]" but noted the
administrative violations were not before the court due to Scott's and
Fleming's failure to exhaust administrative remedies. The circuit court,
however, held that Scott and Fleming had met their burden of showing a
prima facie case of an equal protection violation, for which KSP had failed
to prove any rational or reasonable justification, entitling them to equitable
relief. On appeal, the Court of Appeals, in a split opinion, affirmed the
circuit court. The majority opinion rejected KSP's argument that Scott and
Fleming failed to exhaust their administrative remedies on the basis that
such exhaustion is not required when attacking the validity of a statute or
regulation as void on its face because an administrative agency cannot
decide constitutional issues. The Supreme Court reversed the Court of
Appeals and held that the exception to exhaustion set out in
Commonwealth v. DLX, Inc., 42 S.W.3d 624, 626 (Ky. 2001), was
inapplicable because Scott and Fleming did not attack the constitutional
validity of a statute or regulation either on its face or as applied. Instead,
they challenged KSP's application of hiring statutes and regulations in its
hiring decision which, they claim, injured them. Under KRS 18A.095,
administrative jurisdiction over penalization is vested in the Personnel
Board. Irrespective of whether the Personnel Board's 2007 decision
regarding Scott's and Fleming's claim was correct, their obligation was to
timely appeal that decision to the Franklin Circuit Court. KRS 13B.140,
18A.100. That determination is long since final, and operates as res
judicata of any matters arising from the facts as alleged by Scott and
Fleming. Because the Supreme Court decided this case on the basis of
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Scott's and Fleming's failure to exhaust their administrative remedies, it
did not reach the other issues raised.
B.

Big Sandy Regional Jail Authority v. Lexington-Fayette Urban County
Government, 533 S.W.3d 164 (Ky. 2017)
Opinion of the Court by Justice Keller. All sitting. Minton, C.J.;
Cunningham, Hughes, and Keller, JJ., concur. Venters, J., concurs in
result only by separate opinion which VanMeter, J., joins. Wright, J.,
dissents by separate opinion. Big Sandy Regional Jail Authority
(Authority) sued the Lexington-Fayette Urban County Government in
district court seeking reimbursement for the cost of housing prisoners held
pursuant to warrants issued by Fayette County courts. The district court
found that the Urban County Government was entitled to sovereign
immunity and dismissed the action. The Authority appealed to the circuit
court. The circuit court did not address the issue of sovereign immunity
but affirmed the district court in finding that the county of arrest controls
responsibility for the costs of incarceration. The Court of Appeals denied
discretionary review, and the Supreme Court granted discretionary
review. Resolution of this case involved interpretation of KRS 411.025,
which states "[t]he fiscal court of each county shall provide for the
incarceration of prisoners arrested in the county or sentenced or held by
order of the courts in the county." The Court held that this statute is not
completely applicable to the situation presented. Nonetheless, pursuant
to the language of the statute, the county responsible for the costs of
incarceration is the county in possession of the prisoner. In this case, the
Authority was responsible for incarceration costs because they were in
possession of the prisoners arrested in the counties serviced by the
Authority.

C.

University of Louisville v. Rothstein, 532 S.W.3d 644 (Ky. 2017)
Opinion of the Court by Justice Keller. Minton, C.J.; Cunningham, Keller,
VanMeter, Venters and Wright, JJ., concur. Hughes, J., not sitting.
University of Louisville (U of L) hired Rothstein as a professor of medicine
in 2000. He was granted tenure and appointed as Herbert F. Boehl Chair
of Law and Medicine and appointed as a Distinguished University Scholar
under a five-year renewable contract. His contract was ultimately
terminated and Rothstein sued U of L for breach of the contract. U of L
claimed the defense of sovereign immunity as a bar to all claims. Franklin
Circuit Court found that U of L had no immunity in this case and the Court
of Appeals affirmed. The Supreme Court of Kentucky granted
discretionary review and affirmed the Court of Appeals. The Court held
that KRS 45A.245 waives immunity for all claims against the agencies of
the Commonwealth arising out of lawfully authorized written contracts with
those agencies. The Court also held that this waiver is not limited to
contracts entered into pursuant to Kentucky's Model Procurement Code
but instead applies to all lawfully authorized written contracts with the
Commonwealth's agencies.
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XXV. TAX
Commonwealth v. Interstate Gas Supply, Inc., for Use and Benefit of Tri-State
Healthcare Laundry, Inc., 2016-SC-000281-DG, 2018 WL 1419444 (Ky. Mar. 22,
2018)
Opinion of the Court by Justice Hughes. All sitting; all concur. Opinion of the
Court by Justice Hughes. All sitting. All concur. Interstate Gas Supply, acting on
behalf of its customer, Tri-State Healthcare Laundry, Inc. sought a use tax refund
based on Section 170 of the Kentucky Constitution which exempts "from taxation
. . . institutions of purely public charity." Tri-State provides laundry services to
three charitable hospitals which are federally tax-exempt, but Tri-State itself is
not designated as a tax exempt institution federally nor does it qualify for a
statutory exemption from the Kentucky use tax. Tri-State does receive an
exemption from property taxes pursuant to Section 170 and sought to extend that
exemption to use taxes on its out-of-state natural gas purchases from Interstate
Gas Supply. The Department, Board of Tax Appeals and circuit court concluded
that Section 170 applies only to exempt charitable institutions from property taxes
but the Court of Appeals, relying on Com. ex rel. Luckett v. City of Elizabethtown,
435 S.W.2d 78 (Ky. 1968), held Tri-State was exempt from use tax. Reversing,
the Supreme Court examined the language and history of Section 170 and
concluded that the section was limited to ad valorem taxes, reaffirming Children's
Psychiatric Hosp. of Northern Kentucky, Inc. v. Revenue Cabinet, Com. of Ky.,
989 S.W.2d 583 (Ky. 1999). The two early 20th century cases that had expanded
the exemption for charitable institutions beyond property taxes were in error as
was City of Elizabethtown to the extent it held a use tax was sufficiently like a
property tax to satisfy Section 170. A use tax is not a property tax. The Court
reinstated the circuit court judgment finding Tri-State was not entitled to a use tax
exemption under Section 170.
XXVI. TORTS
A.

Ford v. Baerg, 532 S.W.3d 638 (Ky. 2017)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. In a 70 decision, the Court affirmed the Court of Appeals, holding that the
appellant's conversion claim against two different parties failed as a
matter of law. To assert a successful claim of conversion, the plaintiff
must satisfy seven elements. In this case, the plaintiff failed to satisfy the
first two elements – (1) having legal title to the alleged converted property
and (2) the right to possess the property. The appellant granted the "thief"
in this case signatory rights on her bank accounts. By virtue of this
signatory status, the "thief" possessed apparent authority to transfer the
appellant's funds to innocent third parties using a wire transfer and a
negotiated check. Regarding the wire transfer, as a matter of law, title to
funds passes to the beneficiary bank upon acceptance of a payment
order, as long as the beneficiary bank has no reason to know that the
alleged converted property has been obtained through commission of a
theft offense. In this case, the bank had no reason to know of the thief's
actions, whereby title and the right to possess the property transferred,
causing the appellant's conversion claim to fail. Regarding the negotiated
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check, as a matter of law, once a payee receives the funds from a
negotiated check, the drawer loses title and the right to possess those
funds, and the appellant's conversion claim fails.
B.

Lake Cumberland Regional Hospital, LLC v. Adams, 536 S.W.3d 683 (Ky.
2017)
Opinion of the Court by Justice Keller. Minton, C.J.; Cunningham,
Hughes, Keller, VanMeter, and Wright, JJ., concur. These consolidated
cases asked the Court to recognize negligent credentialing as a new tort
in the Commonwealth. Plaintiffs brought medical negligence claims
against their respective doctors and the hospitals in which the doctors
were granted privileges. The trial courts dismissed plaintiffs' claims
against the hospitals finding that negligent credentialing was not a
recognized cause of action in this state. The Court of Appeals reversed,
holding that such a claim did exist. The Supreme Court declined to
recognize a stand-alone cause of action for negligent credentialing.
However, the law of the Commonwealth has long supported a plaintiff's
claim of negligence against a hospital for the staffing of its physicians.
Plaintiffs have an avenue of recovery through common law negligence.

C.

Storm v. Martin, 540 S.W.3d 795 (Ky. 2017)
Opinion of the Court by Justice VanMeter. All sitting. Minton, C.J.;
Hughes, VanMeter, Wright, JJ., concur. Venters, J., dissents by separate
opinion in which Cunningham and Keller, JJ., concur. Martin was injured
by a downed tree while riding his motorcycle shortly after a significant
windstorm. Martin filed an action alleging negligence due to the failure to
remove the tree or warn as to the hazard against Storm, the Metro
Louisville County Engineer and Assistant Director of Public Works, as
well as Pullen, the Director of Public Works, in their individual and official
capacities, as well as Louisville Gas and Electric Company. Following
discovery, the trial court held that Pullen was entitled to qualified immunity
in his official capacity and dismissed the claims against him, but declined
to extend this immunity to Storm, the interlocutory appeal of which was
denied by the Court of Appeals. At trial, the jury returned a unanimous
verdict for Storm, finding that Martin had not proven by a preponderance
of the evidence that Storm failed to comply with his duty as set forth in the
instruction and pursuant to KRS 179.070(1)(j). The trial court denied
Martin's subsequent motion for JNOV/new trial without written findings or
a hearing. On appeal, the Court of Appeals reversed and remanded for a
new trial, holding that Martin was not entitled to a directed verdict, but
was entitled to a new trial since the jury's findings that Storm did not fail to
comply with his statutory duty was against the weight of the evidence,
and in so finding that he did not exercise ordinary care, overlooked his
specific statutory duty. On appeal, Martin did not allege erroneous jury
instructions; however, the Court of Appeals opined that the jury
instructions contributed to the jury's erroneous verdict. The Supreme
Court affirmed the Court of Appeals' denial of a directed verdict but
reversed the grant of a new trial. The Court held the jury instructions did
contain the requisite specific duty language required of a statutory duty,
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and that Martin cannot now object to jury instructions for the first time on
appeal, especially when the given instructions were nearly identical to
those he proposed. The Court also held that since Storm's duty was
ministerial, not absolute, the duty was thus an issue for the jury to
determine.
D.

Maupin v. Tankersley, 540 S.W.3d 357 (Ky. 2018)
Opinion of the Court by Justice Cunningham. All sitting. Minton, C.J.;
Hughes, Keller, and Venters, JJ., concur. VanMeter, J., concurs in part
and dissents in part by separate opinion in which Wright, J., joins. This
was a dog bite liability case concerning dog owner liability under KRS
258.235(4). The plaintiff was attacked by dogs while crossing over a large
plot of land owned by the defendant. The trial court gave the jury
instructions that the defendant was not liable if he either did not have
reason to anticipate the plaintiff's presence or he exercised due care to
protect the public from his dogs. The jury found that the defendant was
the owner of the dogs, but, based upon the given jury instruction, did not
find liability on his part. The plaintiff appealed. The Court of Appeals
affirmed the trial court's ruling. The Supreme Court of Kentucky granted
discretionary review and held that a dog owner is strictly liable for injuries
caused when his dog attacks a person. However, a comparative fault
analysis of the damages in dog bite cases is mandated by KRS
411.182(2). Following the finding of liability on the part of the dog owner,
a jury instruction shall be given such that any comparative fault of the dog
bite victim may be considered in the calculation of damages. Accordingly,
the Court reversed the Court of Appeals and remanded for a new trial in
which jury instructions will be given consistent with this opinion.

XXVII. WORKERS COMPENSATION
A.

Family Dollar v. Baytos, 525 S.W.3d 65 (Ky. 2017)
Opinion of the Court by Chief Justice Minton. Minton, C.J.; Cunningham,
Hughes, Keller, Venters, and Wright, JJ, sitting. All concur. VanMeter, J.,
not sitting. The Supreme Court affirmed the Court of Appeals and held
that when a decedent has settled all of his or her workers' compensation
claims for potential income benefits via a negotiated settlement, the
settlement does not bar the decedent's spouse from asserting additional
claims for income benefits. The spouse of a decedent who wishes to seek
additional benefits may not do so via KRS 342.125, but must file his or
her own claim for benefits in his or her own right.

B.

Blaine v. Downtown Redevelopment Authority, Inc., 537 S.W.3d 811 (Ky.
2017)
Opinion of the Court by Justice Hughes. All sitting; all concur. Blaine
suffered a work-related injury in June 2007, returned to work after
approximately seven months, and suffered a second work-related injury in
April 2011. In evaluating the workers' compensation claim for Blaine's
June 2007 injury, the ALJ erroneously concluded that Blaine had not
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claimed entitlement to permanent total disability (PTD) benefits following
her injury. The Workers' Compensation Board remanded the case to the
ALJ to consider PTD benefits, and if Blaine was not entitled to PTD
benefits, the ALJ was then required to determine the appropriate
permanent partial disability (PPD) benefits pursuant to KRS 342.730 and
Fawbush v. Gwinn, 103 S.W.3d 5 (Ky. 2003). Blaine appealed the ruling
of the Worker's Compensation Board to the Court of Appeals which
affirmed. Affirming the judgment of the Court of Appeals, the Supreme
Court rejected Blaine's request to reconsider Fawbush or reinterpret KRS
342.730(1)(c)2. Rather, the Court agreed with the Court of Appeals that
remand to the ALJ was necessary to assess Blaine's entitlement to PTD
or PPD benefits.
C.

Kidd v. Crossrock Drilling, LLC, 525 S.W.3d 520 (Ky. 2017)
Opinion of the Court by Justice VanMeter. All sitting. Minton, C.J.;
Hughes, Keller, VanMeter, and Venters, JJ., concur. Wright, J., dissents
by separate opinion in which Cunningham, J., joins. Kidd filed a claim
alleging work-related injuries against his employer, Crossrock. Following
the hearing before the ALJ, Kidd and the insurance adjustor for Crossrock
engaged in settlement negotiations, settling that Crossrock would make a
$55,000 lump-sum payment with a waiver of vocational rehabilitation
benefits. Neither the ALJ nor Crossrock's attorney was aware of the
settlement discussion. Before Kidd's attorney could file a Form 110, the
Department of Workers' Claims' standard form for settlement agreements,
the ALJ issued its opinion, awarding Kidd approximately $17,600 for
temporary total disability but denying Kidd permanent partial disability,
permanent total disability, and future medical benefits. Kidd then filed a
petition for reconsideration based on the alleged settlement, which the
ALJ denied, concluding Kidd failed to properly present the settlement by
filing Form 110 or by presenting a verified motion to adopt the settlement
agreement; thus the settlement was outside the scope of a petition for
rehearing. Both the Board and the Court of Appeals affirmed. On the sole
issue of whether Kidd properly preserved the issue of the alleged
settlement agreement, the Supreme Court affirmed the Court of Appeals.
This Court held that, although the omission of a Form 110 is not fatal to
Kidd's claim, under KRS 342.265(1), he was required to file a verified
motion with the settlement correspondence and sufficient documentation
in order for the terms of the settlement to be properly before the ALJ; the
ALJ and Board properly declined to address this issue.

D.

Steel Creations By and Through KESA, The Kentucky Workers'
Compensation Fund v. Injured Workers' Pharmacy, 532 S.W.3d 145 (Ky.
2017)
Opinion of the Court by Justice Keller. Minton, C.J.; Cunningham,
Hughes, Keller, Venters, JJ., and Special Justices David Samford and
Kimberly McCann, sitting. All concur. VanMeter and Wright, JJ., not
sitting. This workers' compensation claim involved two primary issues.
The first was whether a pharmacy is a medical provider for purposes of
the employee choice of provider provisions of the statute and regulations.
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The second involved how to interpret the workers' compensation
pharmacy fee schedule. As to the first issue, the Court held that a
pharmacy is a medical provider, thus entitling an injured worker to choose
where to have prescriptions filled. In doing so, the Court noted that, while
the Act does not define medical provider, it does include medications
under the definition of medical services. Because medical services are
provided by medical providers, it follows that pharmacists, who provide
medications are medical providers. As to the second issue, the Court
held that the workers' pharmacy fee schedule, which is contained in 803
KAR 25:092, in essence says what it says, i.e. that a dispensing
pharmacy is entitled to be reimbursed for the actual wholesale price it
paid plus a $5.00 dispensing fee. Because the parties had not put on any
proof regarding the actual wholesale price paid and the ALJ had not made
any finding regarding the correct reimbursement rate, the Court remanded
for additional fact finding and proof taking.
E.

Uninsured Employers Fund v. Acahua, 537 S.W.3d 316 (Ky. 2017)
Opinion of the Court by Justice Keller. Minton, C.J.; Cunningham,
Hughes, Keller, and Venters, J., concur. Wright, J., dissents by separate
opinion. VanMeter, J., not sitting. Silva-Lamas was injured when he fell
from a ladder working as a brick mason's helper. He brought an
application for resolution of injury claim against his employer, Acahua,
and later joined Lopez as a defendant/employer. The employers did not
have workers' compensation insurance and the Chief ALJ joined the UEF
as a party. The ALJ sent a copy of the joinder order to Lopez by firstclass mail. Silva-Lamas filed a second application for resolution of injury
claim and the Commissioner of the Department of Workers' Claims sent a
copy of the application to Lopez via first-class mail. The mailing was
returned stamped undeliverable. The ALJ found that Silva-Lamas was
permanently and totally disabled. The UEF contested whether Lopez was
properly notified of the claim and asserted the DWC lacked jurisdiction to
proceed against him. The Workers' Compensation Board and the Court
of Appeals affirmed the ALJ. The issue presented by this case was
whether the DWC was required to notify Lopez of the claim by registered
mail under KRS 342.135, or whether notice by first-class mail was
sufficient. The Court held that the first-class mailing was sufficient to
provide notice. KRS 342.135 states that notice is considered properly
given if sent by registered mail or if the notice is given and served like
notices in civil actions. The Court analyzed the statute as providing that
notice by registered mail is adequate, but nothing in the statute requires
notice be given solely by registered mail. In construing the statute as a
whole, two methods of giving notice were acceptable. The first-class
mailing in this case complied with giving notice pursuant to CR 5.01 and
5.02. The Court affirmed the Court of Appeals.

F.

Toyota Motor Manufacturing, Kentucky, Inc. v. Prichard, 532 S.W.3d 633
(Ky. 2017)
Opinion of the Court by Justice Venters. All sitting. Minton, C.J.;
Cunningham, Hughes, Keller, and Wright, JJ., sitting. All concur.
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VanMeter, J., not sitting. Worker's Compensation; timeliness of reopening.
In 2007, Prichard received an award of permanent partial disability
benefits based upon a permanent impairment rating of eight percent. In
2009, the case was reopened and a modification of the original award
was issued in 2011. In August 2014, Prichard moved to reopen the 2011
award and as a result, received an award for total disability. Issues
presented: (1) was Prichard's 2014 motion to reopen barred by the fouryear limitation period contained in KRS 342.125(3); and (2) did Prichard
demonstrate through objective medical evidence a change in her disability
indicating a worsening of her impairment as required for reopening a
claim under KRS 342.125(1)(d). Upon review, the Supreme Court held:
(1) pursuant to Hall v. Hospitality Resources, Inc., 276 S.W.3d 775 (Ky.
2008), the four-year limitation period for reopening a claim commences at
the date of the most recent order granting or denying workers'
compensation benefits, rather than from the date of the original award.
Prichard's 2014 motion to reopen was timely because it was within four
years of the 2011 award. Also, the updated medical conclusions of
Prichard's two treating physicians supported the ALJ's conclusion that
Prichard's condition had worsened from partial disability to total disability
between the dates of the original award and the first reopening, and from
then until the filing of the second reopening.
G.

Groce v. VanMeter Contracting, Inc., 539 S.W.3d 677 (Ky. 2018)
Opinion of the Court by Justice Venters. All sitting; all concur. Workers'
Compensation. An injured worker alleged that her accident was due, in
part, to the employer's violation of workplace safety regulations, which if
true, entitled her to a 30 percent increase in benefits pursuant to KRS
342.165(1). The ALJ rejected that allegation, but the Workers'
Compensation Board reversed based on its conclusion that the
employer's concurrent settlement of related KOSHA citations and the
payment of fines thereon was, in effect, a judicial admission of the
violations. The Court of Appeals reversed. The Kentucky Supreme Court
affirmed the Court of Appeals, reinstating the ALJ's judgment. The Court
held the employer's settlement agreement with KOSHA included a
prominent disclaimer that the settlement was not an admission of any
safety violation or the violation of any allegations of the KOSHA complaint
citation. "[A]n adjudicative determination by an administrative tribunal
does not preclude relitigation in another tribunal of the same or a related
claim based on the same transaction if the scheme of remedies permits
assertion of the second claim notwithstanding the adjudication of the first
claim." Berrier v. Bizer, 57 S.W.3d 271, 280 (Ky. 2001).

H.

Miller v. Tema Isenmann, Inc., 542 S.W.3d 265 (Ky. 2018)
Opinion of the Court by Justice Wright. All sitting; all concur. Appellant,
Jeff Miller, worked for Appellee, TEMA Isenmann, Inc., for 15 years. Miller
was diagnosed with and treated for bladder cancer, which he asserted
stemmed from exposure to a workplace carcinogen. He sought
permanent total disability benefits based upon his assertion that his
bladder cancer amounted to an occupational disease. The ALJ awarded
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the benefits Miller sought. TEMA appealed to the Workers' Compensation
Board, which vacated and remanded back to the ALJ. On remand, the
ALJ awarded the same benefits and the Board vacated and remanded yet
again. On TEMA's third appeal, however, the Board affirmed the ALJ.
TEMA appealed the Board's decision to the Court of Appeals, which
reversed. Miller appealed that decision to the Supreme Court as a matter
of right. The Court of Appeals based its holding on its interpretation of
KRS 342.315, which it held required a university evaluation. Without such
an evaluation, it held Miller could not prevail. The Supreme Court
reversed, as the commissioner had attempted to obtain a university
evaluation, but no evaluators chose to review Miller's case. Therefore, the
Court declined to punish Miller for the fact that it was impossible for him to
obtain such an evaluation.
I.

Ford Motor Company v. Jobe, 2017-SC-000010-WC, 2018 WL 1960792
(Ky. Apr. 26, 2018)
Opinion of the Court by Justice Wright. Minton, C.J.; Cunningham,
Hughes, Keller, Venters, Wright, JJ., concur. VanMeter, J., not sitting.
Donald Jobe was injured while working at Ford Motor Company when he
tripped while working on Ford's assembly line. The ALJ determined that
both Jobe's hip injury and back impairment were work-related.
Specifically, the ALJ found that Jobe's back impairment was the result of
surgery performed in an attempt to alleviate his hip pain. The ALJ
awarded Jobe temporary total disability benefits, permanent partial
disability benefits, and medical benefits. Ford appealed to the Workers'
Compensation Board, arguing that Jobe failed to meet his burden of proof
that the back impairment was work-related. The Board held that the ALJ's
decision was based on substantial evidence. Ford appealed the Board's
decision to the Court of Appeals, which affirmed. Ford appealed to the
Supreme Court. The Supreme Court affirmed, holding there was
substantial evidence that Jobe's back impairment had a causal
connection to his work-related hip injury.

J.

Plumley v. Kroger, Inc., 2017-SC-000083-WC, 2018 WL 2164841 (Ky.
Apr. 26, 2018)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. The
Court found no reversible error in this workers' compensation case where
the plaintiff alleged three types of error. Before addressing the merits of
the plaintiff's claim, the Court addressed preservation of the issues before
it, holding that a plaintiff is required to raise an objection if that plaintiff
believes a doctor's impairment rating is non-compliant with the American
Medical Association's Guides to Permanent Impairment warranting
appellate review. The Court then held that the doctor's medical findings in
this case were grounded in the Guides, which is all that is required under
the law, and therefore the ALJ did not commit reversible error by relying
upon the doctor's findings. Second, the plaintiff alleged that the ALJ
committed reversible error by not awarding three separate awards for the
three injuries the plaintiff suffered. The Court rejected this argument
based on precedent and interpreted KRS 342.0011(1)'s definition of injury
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to preclude separate and successive injuries to the same body part from
being considered as one, total injury for the purpose of calculating an
award. Lastly, the Court upheld the ALJ's correct application of KRS
342.730(1)(c)(1)'s award multiplier modifiers.
XXVIII. WRIT OF PROHIBITION
Thompson v. Coleman, 2017-SC-000640-MR, 2018 WL 1960803 (Ky. Apr. 26,
2018)
Opinion of the Court by Chief Justice Minton. All sitting; all concur. The plaintiff
filed a writ of prohibition seeking to prevent the defendant from accessing certain
information during discovery in this case. The plaintiff challenged the propriety of
the order, in addition to arguing the trial court applied the wrong jurisdiction's law
in concluding the information to be discoverable. The Court upheld the trial
court's order and the Court of Appeals' affirmance of that order, finding that under
a conflicts of law analysis, the trial court appropriately used Kentucky law to
determine that the information was discoverable. The Court also upheld the trial
court's order allowing for discovery of the information, denying the plaintiff's writ.
XXIX. WRONGFUL DEATH
Patton v. Bickford, 529 S.W.3d 717 (Ky. 2016)
Opinion of the Court by Justice Venters. Minton, C.J., Hughes, Keller, and
Wright, J.J. concur; Cunningham, J., concurs in result only by separate opinion;
VanMeter, J. not sitting. Civil Appeal, Discretionary Review Granted. Questions
presented: 1) Whether public school administrators and teachers had
governmental immunity in wrongful death action arising from suicide of student,
allegedly resulting from bullying of other students which school personal failed to
control; 2) whether suicide allegedly resulting from bullying and tormenting
behavior may form the basis for a wrongful death claim by the decedent's estate,
and whether the suicide is an intervening event and superseding cause of death
that bars such wrongful death actions; 3) whether the affidavits submitted by the
estate attesting that the decedent was persistently bullied at school, and that the
teachers were aware of it and failed to take corrective action, created a genuine
issue of material fact so as to overcome school officials' motion for summary
judgment. Held: 1) The trial court correctly determined that the school
administrators were protected by qualified immunity and entitled to summary
judgment on that ground because the duty to implement a code of appropriate
student behavior was a ministerial duty that administrators had satisfied by
enacting extensive policies regarding bullying and harassment, the choice of
specific provisions and the assessment of their adequacy being purely of
discretionary character; 2) the teachers are not immune from suit on the basis of
qualified official immunity because the duty of the teachers to report bulling was a
ministerial duty to which immunity does not attach; (3) action in wrongful death
will lie for suicide proximately caused by negligence of teachers failing to address
bullying behavior; the suicide was not an intervening, superseding cause that
bars such actions; 4) trial court properly granted summary judgment under the
facts and circumstances as presented in the record in this case because the
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estate was unable to make a prima facie showing that the teacher's conduct was
the cause-in-fact (the "but-for" cause) or the proximate cause of the suicide.
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KENTUCKY GENERAL ASSEMBLY
2018 REGULAR SESSION LEGISLATIVE UPDATE
Legislative Research Commission

Summaries contained herein represent the legislation passed by the 2018 Kentucky
General Assembly in Regular Session.
For a more detailed summary of legislation from the Regular Session, please consult
General Assembly Action 2018 Regular Session, available online and in print from
the Legislative Research Commission.
Copies of bills may be obtained from the Public Bill Room at:
Legislative Research Commission
State Capitol
700 Capital Avenue
Frankfort, KY 40601-3486
They may also be obtained from the Legislative Research Commission website at
www.lrc.ky.gov.1
INSTRUCTIONS FOR DOWNLOADING A BILL FROM THE LRC WEB PAGE2
1.

The LRC web page is located at www.lrc.ky.gov.

2.

When reaching the LRC web page, click "2018 Regular Session Legislative
Record." You will be taken to "Legislative Record Online."

3.

Look for "Bill Status Information." This will allow for several choices: "Bills" by
Senate Bill number or House Bill number; "Resolutions," "Bills & Amendments by
Sponsor"; "Bill & Amendment Index – Headings"; and "BR to Bill Conversion
List."

After you have done the above, and if you know the House Bill or Senate Bill number:
1.

Click on the bill number under the appropriate Senate Bill or House Bill list.

2.

This will give you the summary of the bill, which shows the history of the bill, the
sponsors of the bill, and related information.

3.

When you get to the summary, click on the bill number. This will open the latest
version of the bill. If the bill passed and was not vetoed by the Governor or the

1

The LRC website is being updated. Upon completion, the website will have a new web address;
users will be redirected to the new page.
2

The LRC website is being updated. Upon completion, the website will have a new web address;
users will be redirected to the new page. Please contact Robert Jenkins,
robert.jenkins@lrc.ky.gov, for assistance locating information on the new website.
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bill became law without the signature of the Governor, you will have the text of
the bill as enacted by the General Assembly.
After you have done the above, and if you do not know the House Bill or Senate Bill
number but you know the name of the sponsor:
1.

Check the "Bills & Amendments by Sponsor" list, which shows all of the bills for
which the particular legislator was either the primary sponsor or a co-sponsor.
This list only shows bill numbers. You may wish to click on each bill number to
see the summary, which includes the bill's topic.

2.

This will provide you with the summary of the bill. You can then proceed as
above.

After you have done the above, and if you do not know the House Bill or Senate Bill
number or the name of the sponsor, you may search for a bill by topic in the Index:
Click "Bill & Amendment Index – Headings" to find the bills on the topic of your
choice. You will find a list of bill numbers. Click the bill numbers until you find the
summary of interest.
If you know only the "BR" (Bill Request) number:
1.

Click "BR to Bill Conversion List."

2.

This will give you the bill number for the bill upon introduction.

3.

The hyperlink for the bill number will take you to the summary and other related
information for the bill.
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2018 Regular Session
Codification Tables
Acts Disposition Table – Each bill that becomes a law is assigned a sequential chapter
number in the Kentucky Acts. Thus, 2018 RS HB 1 became 2018 Ky. Acts ch. 159. Use
this table if you wish to find the KRS numbers assigned to the individual sections of a
specific bill.
Table of KRS Sections Affected – This table lists all of the statutes that were amended,
created, or repealed during the past session, and references the bill making the change.
This table is particularly useful in allowing a practitioner to quickly ascertain if there were
legislative changes in a specific area of the KRS, such as in the Penal Code.

CODES AND ABBREVIATIONS
a
app
c
Const.
cc
ch.
ec
eo
HB
HCR
HJR
KRE
nc
r
re
re-a
re-ren
re-ren-a
SB
SCR
SJR
sec.
sev
t
v

amended
appropriation
created
Ky. Constitution
construction clause
chapter
emergency clause or specified effective date
executive order
House Bill
House Concurrent Resolution
House Joint Resolution
Kentucky Rules of Evidence
not codified
repealed
repealed and reenacted
repealed, reenacted, and amended
repealed and reenacted as a new section
repealed, reenacted as a new section, and amended
Senate Bill
Senate Concurrent Resolution
Senate Joint Resolution
section
severability
temporary
vetoed
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177

1
2
1
2
1
2
3
4
5
6
7
1
2
1
2
1
2
1
2
1
2
1
1
2
3
4
1
1
1
2
3
4
5
6
7
8
9
10
11
12
1
2
3
4
5
6
7
8
1
1
2
3
4
5
1
2
3
1
2
1
2
3
4
5
6
7
8
1
2
1
1
2
3
4
5
6
7
1
1

KRS
Section
Const. sec.-c
nc-t
nc-app
nc-ec
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91A.040a
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387.540a
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387.580a
387.590a
387.610a
387.660a
387.670a
387.680a
387.700a
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217.930c
217.932c
217.934c
217.936c
217.938c
217.940c
217.942c
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226.040a
243.157a
243.882a
243.884a
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336.137c
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421.510re
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421.530re
421.550a
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7A.010a
45.750a
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198B.650a
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227A.140a
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10
11
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13
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15
16
17
18
19
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21
22
23
24
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26
27
28
29
30
31
32
33
34
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325.340a
325.431a
325.440a
363.590a
363.904a
363.906a
363.991a
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501.110c
525.015c
446.010a
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403.100c
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150.722c
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12.020a
56.776a
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146.290a
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146.465a
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152.712a
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46

42

HB

70
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1
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1
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9
10
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1
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12.020a
12.252a
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336.020a
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nc-t
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317A.050a
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402.020a
402.030a
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402.250a
402.260r
402.205c
11.200a
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189.340a
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317.440a
317.450a
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317A.090a
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317A.145a
317A.150a
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165A.310a
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324B.030a
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317B.010r
317B.015r
317B.020r
317B.025r
317B.030r
317B.035r
317B.040r
317B.045r
317B.050r
317B.055r
317B.060r
nc-ec
83A.085a
65.905a
65.925a
260.037c
383.085c
531.010a
531.120c
411.215c
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nc-t
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nc-t
156.095a
158.070a
342.0011a
342.122a
342.1221a

55
56
57

HB
HB
HB
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SB
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HB
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4
5
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7
1
1
1
2
3
4
5
6
7
8
9
10
11
12
13
1
2
3
4
1
1
2
1
2
3
4
1
2
1
2
3
4
5
1
1
2
1
1
2
1
1
2
3
4
5
1
2
3
4
5
1
1
1
2
1
2
3
1
1
2
3
4
5
1
2
1
2
3
4
5
6
7
8
9
10
1
1

74

342.1223a
342.1231a
342.1242a
342.1243a
176.431a
158.135a
21A.350c
23A.040a
23A.045a
23A.050a
24A.050a
23A.040a
23A.045a
24A.030a
nc-ec
nc-cc
nc-cc
nc-cc
nc-cc
12.245c
14A.1-070a
14A.2-165c
14A.2-060a
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156.160a
nc-cc
222.462c
196.288a
222.037r
222.212r
nc-ec
141.449c
620.512c
189.456a
189.458a
186.042a
189.990a
nc-t
189.515a
15.550a
15.585c
158.186a
164.948a
164.9485a
403.211a
12.020a
45.001a
148.522a
42.018r
nc-eo
278.992a
367.4903a
367.4909a
367.4911a
367.4917a
157.390a
13B.020a
nc-t
nc-t
186.417a
186.412a
nc-ec
156.070a
205.639a
205.640a
205.6401c
205.6403c
205.641r
217.015a
217.136a
42.650a
42.724a
42.726a
42.730a
42.738a
42.742a
42.744a
116.200a
131.020a
nc-eo
311A.032c
18A.205a

81
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HB
HB

132
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83

HB
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84

HB

164

85

HB
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86

HB

218

87

HB
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88

HB
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89

HB

140

90

HB
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91

SJR 158

92
93

SB
SB
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160

94

SB

249

95

SB

126

96

SB

61

2
3
1
1
2
3
1
2
1
2
1
2
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5
6
7
8
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1
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2
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5
6
7
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9
10
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2
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1
2
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1
1
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38.238a
38.460a
61.394a
70.045a
67C.319a
238.535a
nc-ec
13B.020a
350.0301a
350.064a
350.070a
350.245c
350.300a
350.518a
350.990a
351.090a
351.182a
351.315a
351.345a
351.350a
352.170a
352.180a
351.380r
304.17A-142a
304.17A-141r
304.17A-143r
nc-ec
45A.717c
48.005a
45A.020a
45A.030a
15.100a
nc-cc
158.307c
158.305a
164.304c
nc-cc
15.410a
15.420a
15.430a
15.440a
15.450a
15.460a
15.470a
15.480a
15.490a
15.500a
15.520a
95A.250a
95A.262a
150.150a
439.3401a
nc-ec
65A.010a
75.430a
95A.055a
nc-t
nc-t
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45A.077a
367.372a
367.374a
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13B.020a
353.060a
353.200a
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353.590a
353.5901a
353.620a
353.630a
353.640a
353.645a
353.700a
353.806a
353.808a
194A.135re-ren-a
as 41.410
nc-app
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370
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HB

281

100
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HB
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214
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9
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9
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224.1-514a
224.1-516a
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165A.340a
165A.350a
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165A.390a
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2.236c
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189.560a
189.565a
281.730a
441.125a
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nc-ec
160.380a
156.240a
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160.210a
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205.532c
205.533c
205.534c
205.535c
205.536c
205.522a
304.17A-515a
304.17A-576a
304.17A-700a
304.38-240c
304.3-200a
304.38-130a
304.99-123a
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6.505a
6.518a
6.520a
6.525a
21.360a
21.372a
21.374a
21.385a
21.402a
21.460a
21.480a
61.5956c
16.505a
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78.510a
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78.616a
61.565a
61.597a
61.575a
78.640a
61.580a
78.650a
16.601a
61.552a
61.555a
61.595a
61.637a
61.680a
61.702a
61.705a
16.652a
61.692a
78.852a
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109

SB
SB

6
19

110

SJR

52

111

SB

57

112

SB

96

35
36
37
38
39
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41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
1
1
2
3
4
5
6
7
1
2
3
1
2
3
1
2
3
4
5
6
7
8
9
10
11
12
13

75

61.605a
61.640a
61.559a
61.5955a
61.655a
16.583a
16.645a
78.545a
161.235c
161.155a
161.220a
161.400a
161.420a
161.460a
161.470a
161.480a
161.500a
161.507a
161.515a
161.520a
161.522a
161.525a
161.540a
161.545a
161.5465a
161.547a
161.548a
161.549a
161.550a
161.568a
161.580a
161.585a
161.590a
161.595a
161.600a
161.605a
161.612a
161.615a
161.620a
161.623a
161.630a
161.655a
161.661a
161.650a
161.700a
161.714a
7A.250a
18A.262c
11A.010a
18A.245a
61.598a
nc-t
nc-t
nc-t
nc-sev
218A.170a
510.050a
510.060a
510.080a
510.090a
510.110a
510.120a
510.020a
nc-t
nc-t
nc-t
411.025c
525.045c
nc-cc
79.080a
199.8941a
199.8943a
199.990a
200.480a
205.213c
205.560a
205.561a
205.690a
205.712a
216.577a
216.935a
205.713a

14
15
16
17
18
19

113
114

SB
SB

123
132

115

SB

133

116
117

SB
SB

137
139

118
119

SB
144
SCR 176

120

SB

201

121

SB

181

122
123
124

SB
SB
SB

202
210
211

125
126

SB
250
HCR
7

127
128

HB
HB

93
96

1
1
2
3
4
5
6
7
8
9
10
11
12
13
14
1
2
3
4
5
6
7
8
9
10
11
12
1
1
2
1
1
2
3
4
1
2
3
4
5
6
7
8
1
2
3
4
1
1
1
2
3
4
5
1
1
2
1
1
2
3
4
5
6

205.802a
211.670a
405.411a
199.430a
211.670a
194A.090r
199.380r
199.390r
199.400r
199.410r
209.400r
209.410r
209.420r
211.665r
211.674r
213.143r
218A.150r
218A.160r
216B.022c
12.020a
18A.115a
194A.030a
194A.570a
194A.572a
194A.575a
194A.578a
200.460a
200.470a
200.480a
200.490a
200.495a
200.497a
200.499a
441.055a
196.173c
197.020a
532.100a
nc-ec
403.725a
456.030a
439.3110c
431.517a
439.3401a
441.127a
nc-cc
KRE.0804Ac
382.135a
186A.190a
43.070a
nc-t
nc-t
nc-t
nc-t
200.501a
200.503a
200.505a
200.507a
200.508a
200.509a
605.035a
194A.120a
17.500a
17.510a
17.520a
17.580a
164.013a
527.040a
12.020a
148.522a
nc-eo
148.0221a
148.590r
214.160a
nc-t
nc-t
365.245c
15.310a
15.340a
15.380a
15.383a
15.442a
95A.100c

ACTS DISPOSITION TABLE

129

HB

130
131
132

HB 138
HB 142
HCR 226

133

HB

246

134

HB

252

135

136

HB

HB

114

277

327

137

HB

434

138

HB

424

139

HB

373

140

HB

369

141

HB

363

142

HB

454

143

HB

444

7
8
9
10
11
12
13
1
2
3
1
1
1
2
3
4
1
2
1
2
3
4
5
1
2
3
4
5
6
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
1
2
3
4
5
6
7
1
2
3
1
2
1
2
1
2
3
1
2
3
1
2
3
4
5
6
7
8
9
10
11
12
13

95A.102c
95.500a
227.200a
227.220a
227.235c
15.382a
nc-ec
96.895a
96.905c
nc-ec
100.217a
157.410a
nc-t
nc-t
nc-t
nc-t
194A.800c
205.5641c
341.243a
341.300a
341.350a
341.360a
341.540a
138.715a
281A.185c
281A.165a
281A.170a
281A.170a
138.670r
194A.050a
194A.707a
194A.729a
199.640a
199.896a
199.8982a
211.180a
211.357a
211.760a
211.976a
213.141a
217.125a
217.811a
217.924a
219.021a
219.340a
221.020a
258.043a
333.070a
nc-ec
164A.305a
164A.310a
164A.325a
164A.330a
164A.350a
164A.370a
164A.360r
65.7623a
65.7625a
65.7631a
61.168c
61.169c
360.010a
371.190c
205.178c
nc-t
nc-ec
311.787c
311.990a
nc-ec
216.2927a
216.380a
216.510a
216.535a
216.545a
216.563a
216.577a
216.595a
216B.015a
216B.020a
216B.035a
216B.040a
216B.055a

14
15
16
17
18

144

HB

463

145

HB

475

146

HB

512

147

HB

527

148

HB

530

149
150
151

HB
HB
HB

586
606
185

152

HB

167

153

HB

147

154

SB

110

155

SB

97

156
157

SB
SB

71
5

158

HB

3

159

HB

1

1
2
1
2
1
2
1
2
1
2
1
1
1
2
3
4
5
6
7
8
9
10
11
1
2
3
4
1
2
3
4
5
1
2
3
4
5
6
7
8
1
2
3
1
1
2
3
1
2
3
4
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

76

216B.105a
314.027a
311.550a
205.560a
216.600r
216.860r
216.865r
216.900r
216.905r
216.910r
216.915r
216.930r
216B.071r
216B.120r
216B.176r
216B.177r
304.17A-164c
nc-ec
367.46955a
367.46999a
16.040a
nc-ec
199.802c
nc-cc
186.174a
186.164a
161.095a
281A.160a
16.505a
16.601a
61.510a
61.542a
61.621a
61.702a
78.510a
nc-t
nc-cc
nc-cc
nc-ec
405.075a
211.680a
211.684a
211.686a
158.832a
158.838a
158.070a
nc-t
nc-cc
241.065a
241.066c
241.067c
241.068c
241.069c
242.021c
243.241c
nc-ec
81A.482c
81A.484c
65.012a
158.1415c
205.647a
304.9-440a
nc-ec
158.1413c
158.6453a
nc-t
nc-ec
6.943c
194A.030a
199.461a
199.470a
199.641a
199.800a
199.801a
199.474c
199.665c
200.575re
213.056a
213.141a
600.020a
605.120a
610.040a

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

160
161
162

HB 270
HJR 74
HB 381

163

HB

394

1
1
1
2
3
4
5
6
7
8
9
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

620.365c
620.125c
620.051c
620.050a
620.060a
620.070a
620.180a
620.270a
620.290a
620.310a
625.090a
625.110a
199.503c
199.505c
199.480a
199.990a
406.081a
406.091a
625.065a
199.502a
199.473a
199.490a
625.040a
625.042a
625.043a
625.050a
199.500a
620.157c
620.146a
620.360a
620.345c
620.100a
21A.190a
157.065a
194A.146a
194A.365a
199.8943a
199.8983a
211.684a
620.055a
620.320a
17.185a
199.565r
199.805r
200.580r
200.585r
200.590r
200.595r
200.600r
200.605r
117.035a
nc-app
83A.045a
83A.165a
118.215a
118.225a
118A.090a
118A.100a
118.365a
118.375a
nc-ec
393A.010c
393A.020c
393A.030c
393A.040c
393A.050c
393A.060c
393A.070c
393A.080c
393A.090c
393A.100c
393A.110c
393A.120c
393A.130c
393A.140c
393A.150c
393A.160c
393A.170c
393A.180c
393A.190c
393A.200c
393A.210c

ACTS DISPOSITION TABLE

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93

393A.220c
393A.230c
393A.240c
393A.250c
393A.260c
393A.270c
393A.280c
393A.290c
393A.300c
393A.310c
393A.320c
393A.330c
393A.340c
393A.350c
393A.360c
393A.370c
393A.380c
393A.390c
393A.400c
393A.410c
393A.420c
393A.430c
393A.440c
393A.450c
393A.460c
393A.470c
393A.480c
393A.490c
393A.500c
393A.510c
393A.520c
393A.530c
393A.540c
393A.550c
393A.560c
393A.570c
393A.580c
393A.590c
393A.600c
393A.610c
393A.620c
393A.630c
393A.640c
393A.650c
393A.660c
393A.670c
393A.680c
393A.690c
393A.700c
393A.710c
393A.720c
393A.730c
393A.740c
393A.750c
393A.760c
393A.770c
393A.780c
393A.790c
393A.800c
393A.810c
393A.820c
393A.830c
393A.840c
393A.850c
393A.860c
41.360a
164A.701a
164A.707a
304.15-420a
393.170a
393.250a
393.010r
393.060r
393.062r
393.064r
393.066r
393.072r
393.090r
393.092r
393.095r
393.100r
393.110r

164

HB

400

165

HB

497

166

HJR 196

94
1
2
3
4
5
6
7
8
9
10
11
12
13
14
1
2
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

77

393.115r
393.120r
393.125r
393.130r
393.140r
393.150r
393.160r
393.180r
393.190r
393.210r
393.220r
393.230r
393.240r
393.260r
393.270r
393.280r
393.290r
393.990r
nc-t
243.0305a
243.120a
243.130a
243.155a
243.200a
243.240a
244.165a
244.240a
242.250a
242.260a
242.270a
nc-sev
nc-cc
nc-ec
202A.011a
600.020a
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t

167

HB

202

168
169
170

HB
HB
HB

324
200
362

171

HB

366

48
49
50
51
52
53
54
55
56
57
58
1
2
3
4
5
6
7
1
1
1
2
3
4
5
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57

nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-ec
nc-app
511.100c
nc-app
61.522a
61.565a
18A.225a
nc-cc
nc-ec
224.10-272c
224.50-868a
157.621a
158.441a
157.410a
160.463a
160.431a
424.220a
278.020a
150.021a
132.285a
132.590a
210.504a
210.400a
164.013a
164.020a
164.5805a
153.233c
151.611a
61.637a
70.292a
70.293a
161.569a
138.130re
138.132a
138.135a
138.140a
138.143a
138.146a
138.155a
138.165a
138.183a
138.195a
164.043a
365.270a
139.010a
139.200a
139.220a
139.260a
139.310a
139.330a
139.340a
139.390a
139.480a
139.510a
139.538a
139.550a
139.700a
139.720a
139.730a
139.740a
141.900c
141.010re
141.017c
141.019c
141.039c
141.020a

ACTS DISPOSITION TABLE
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139

141.040a
141.901c
141.120re
148.542a
148.544a
6.505a
16.545a
21.360a
45A.067a
61.523a
61.560a
65.155a
67A.320a
67A.510a
78.610a
136.310a
136.530a
139.531a
141.050a
141.0401a
141.121a
141.200a
141.205a
141.206a
141.207a
141.325a
141.347a
141.383a
141.390a
141.400a
141.401a
141.403a
141.405a
141.407a
141.414a
141.415a
161.540a
154.26-095c
141.068a
154.20-250a
141.396a
154.20-232a
131.081a
49.250a
131.190a
141.389a
131.020a
141.0205a
131.110a
131.180a
131.650a
132.485a
136.180a
136.1804a
136.1877a
136.188a
141.210a
141.408c
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-t
nc-cc
nc-cc
nc-t
nc-sev

140

172
173
174

HB
HB
SB

148
204
73

175

HB

153

176

HB

302

177
178
179

HB
HB
HB

306
323
334

180

HB

345

181
182

HB
HB

356
402

183

HB

427

141
142
143
144
145
146
147
1
1
1
2
1
2
1
2
3
4
5
6
7
8
9
10
11
12
1
1
1
2
3
1
2
3
4
5
6
7
1
1
2
1
2
3
4
5
6
7
8
9

78

136.070r
136.0701r
136.0704r
136.071r
141.0202r
141.0405r
141.0406r
141.388r
141.392r
141.402r
141.420r
141.421r
154.25-010r
154.25-020r
154.25-030r
154.25-040r
154.25-050r
154.27-010r
154.27-020r
154.27-030r
154.27-040r
154.27-050r
154.27-060r
154.27-070r
154.27-080r
154.27-090r
154.27-100r
154.48-010r
154.48-015r
154.48-020r
154.48-025r
154.48-030r
154.48-035r
nc-cc
nc-cc
nc-cc
nc-cc
nc-cc
nc-cc
nc-ec
216.2980c
nc-app
156.560c
158.070a
189.2718c
189.222a
12.020a
12.252a
171.420a
61.810a
61.878a
56.8169a
2.1095c
nc-t
173.810r
nc-t
nc-eo
nc-t
164A.260c
304.47-020a
nc-app
nc-app
nc-ec
304.10-030a
304.10-040a
304.10-060a
304.10-120a
304.10-180a
304.99-085a
304.10-400r
17.545a
91A.0804a
91A.0802a
314.011a
314.031a
314.035a
314.042a
314.085a
314.089a
314.091a
314.101a
314.181a

10
11
12
13
184

HB

429

185

HB

11

186

SB

78

187

SB

112

188

SB

150

189

HB

193

190

HB

207

191

HB

430

192

HB

431

193

HB

443

194

HB

464

195
196

HB
HB

476
513

1
2
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
1
2
1
2
3
4
5
6
7
8
9
10
11
1
2
3
4
1
2
1
2
1
2
1
2
1
2
3
4
5
6
7
1
2
3
4
1
1
2
3
4
5
6
7
8

314.111a
314.121a
311A.185a
314.046r
314.105r
196.026a
nc-eo
457.010c
457.020c
457.030c
457.040c
457.050c
457.060c
457.070c
457.080c
457.090c
457.100c
457.110c
457.120c
457.130c
457.140c
457.150c
457.160c
457.170c
457.180c
457.190c
457.200c
457.210c
457.220c
457.230c
457.240c
457.250c
457.260c
367.93103a
372.140a
387.530a
386.093r
227A.060a
nc-cc
205.5591c
205.510a
205.559a
304.17A-005a
304.17A-138a
342.315a
18A.225a
311.728c
311.990a
194A.125r
nc-ec
11A.100a
13B.020a
13B.050a
13B.090a
508.025a
431.015a
520.010a
441.111c
196.026a
nc-eo
15A.020a
nc-eo
273.167a
273.211a
273.221re
273.237re-a
273.219re
273.217a
273.233a
304.5-140a
nc-t
nc-ec
nc-ec
337.285a
224.73-130c
224.73-140c
224.73-150c
65.240a
74.407a
76.080a
76.231a
76.232a

ACTS DISPOSITION TABLE

197

HB

517

198

HB

528

199

HB

557

200

HB

592

201

SB

200

202

HB

169

203

HB

265

204
205

SB
SB

88
228

9
10
1
2
1
2
3
4
5
6
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

1
2
3
4
5
1
2
3
1
2
3
4
5
6
7
8
9
10
11
1
2
1
1

76.325a
220.302c
405.021a
620.090a
403.270a
403.280a
403.320a
403.340a
403.315c
403.740a
56.440a
56.510a
65.7049a
141.063c
141.0205a
148.546a
148.8591a
154.10-050a
154.12-2087c
154.12-100a
154.12-204a
154.12-205a
154.12-206a
154.12-207a
154.12-208a
154.12-278a
154.12-310a
154.12-2035a
154.20-033a
154.20-150a
154.20-170a
154.20-230a
154.20-234a
154.20-238a
154.27-050a
154.30-010a
154.27-095c
154.30-070a
154.30-080a
154.31-010a
154.31-020a
154.31-030a
154.32-010a
154.32-020a
154.60-010a
154.60-020a
141.430r
154.10-100r
154.10-120r
154.10-125r
154.10-140r
154.30-052r
154.48-010r
154.48-015r
154.48-020r
154.48-025r
154.48-030r
154.48-035r
224.1-020r
151B.022c
61.826a
164A.575a
164.020a
nc-ec
154.15-020a
nc-app
nc-ec
506.135c
506.140re
506.120a
506.150a
506.160c
506.170c
506.180c
506.190c
nc-t
nc-cc
nc-ec
nc-app
nc-ec
6.945c
164.6901a

206

HB

367

207

HB

487

2
3
4
5
6
7
8
9
10
11
12
13
14
15
1
2
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66

79

164.6903a
164.6907a
164.6909a
164.6911a
164.6913a
164.6914c
164.6915a
164.6917a
164.6919a
164.6921a
164.6923a
164.6925a
164.6929a
164.6933a
157.198c
nc-ec
224.10-272c
224.50-868a
157.621a
158.441a
157.410a
160.463a
160.431a
424.220a
278.020a
150.021a
132.285a
132.590a
210.504a
210.400a
164.013a
164.020a
164.5805a
153.233c
151.611a
61.637a
70.292a
70.293a
161.569a
138.130re
138.132a
138.135a
138.140a
138.143a
138.146a
138.155a
138.165a
138.183a
138.195a
164.043a
365.270a
139.010a
139.200a
139.220a
139.260a
139.310a
139.330a
139.340a
139.390a
139.480a
139.510a
139.538a
139.550a
139.700a
139.720a
139.730a
139.740a
141.900c
141.010re
141.017c
141.019c
141.039c
141.020a
141.040a
141.901c
141.120re
148.542a
148.544a
6.505a
16.545a
21.360a
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61.523a
61.560a
65.155a
67A.320a
67A.510a
78.610a
136.310a
136.530a
139.531a
141.050a
141.0401a
141.121a
141.200a
141.205a
141.206a
141.207a
141.325a
141.347a
141.383a
141.390a
141.400a
141.401a
141.403a
141.405a
141.407a
141.414a
141.415a
161.540a
154.26-095c
141.068a
141.396a
154.20-236a
154.20-255a
131.081a
49.250a
131.190a
141.389a
131.020a
141.0205a
131.110a
131.180a
131.650a
132.485a
136.180a
136.1804a
136.1877a
136.188a
141.210a
141.408c
131.010a
131.250a
141.070a
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139.470a
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HB 366
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61.5955a
61.5956c
61.597a
61.598a
61.605a
61.621a
61.637a
61.637a
61.637a
61.640a
61.655a
61.680a
61.692a
61.702a
61.702a
61.705a
61.810a
61.826a
61.878a
65.012a
65.155a
65.155a
65.240a
65.7049a
65.7623a
65.7625a
65.7631a
65.905a
65.925a
65A.010a
67A.320a
67A.320a
67A.510a
67A.510a
67C.319a
70.045a
70.292a
70.292a
70.293a
70.293a
74.407a
75.430a
76.080a
76.231a
76.232a
76.325a
78.510a
78.510a
78.545a
78.610a
78.610a
78.616a
78.640a
78.650a
78.852a
79.080a
80.030a
80.040a
80.060a
80.266a
81A.482c
81A.484c
83A.045a
83A.085a
83A.165a
91A.040a
91A.0802a
91A.0804a
95.500a
95A.055a
95A.100c
95A.102c
95A.250a
95A.262a
96.895a
96.905c
100.217a
116.200a
117.035a
118.215a
118.225a
118.365a
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SB 151
SB 151
SB 151
SB 151
HB 185
HB 366
HB 487
SB 151
SB 151
SB 151
SB 151
SB 151
HB 185
SB 151
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HB 302
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HB 366
HB 487
HB 513
HB 557
HB 424
HB 424
HB 424
HB 310
HB 310
HB 122
HB 366
HB 487
HB 366
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HB 275
HB 275
HB 366
HB 487
HB 366
HB 487
HB 513
HB 122
HB 513
HB 513
HB 513
HB 513
HB 185
SB 151
SB 151
HB 366
HB 487
SB 151
SB 151
SB 151
SB 151
SB 96
HB 223
HB 223
HB 223
HB 223
SB 97
SB 97
HB 381
HB 310
HB 381
SB 91
HB 402
HB 402
HB 96
HB 122
HB 96
HB 96
HB 140
HB 140
HB 114
HB 114
HB 138
HB 244
HB 270
HB 381
HB 381
HB 381
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107
107
107
107
151
171
207
107
107
107
107
107
151
107
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176
200
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155
171
207
196
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138
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47
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90
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207
171
207
83
83
171
207
171
207
196
90
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107
107
171
207
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162
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1
2
3
4
1
2
1
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1
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1
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3
6
7
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13
1
2
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8
1
3
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118.375a
118A.090a
118A.100a
121.015a
131.010a
131.020a
131.020a
131.020a
131.081a
131.081a
131.110a
131.110a
131.180a
131.180a
131.190a
131.190a
131.250a
131.650a
131.650a
132.020a
132.098c
132.285a
132.285a
132.485a
132.485a
132.590a
132.590a
136.070r
136.070r
136.0701r
136.0701r
136.0704r
136.0704r
136.071r
136.071r
136.180a
136.180a
136.1804a
136.1804a
136.1877a
136.1877a
136.188a
136.188a
136.310a
136.310a
136.530a
136.530a
138.130re
138.130re
138.132a
138.132a
138.135a
138.135a
138.140a
138.140a
138.143a
138.143a
138.146a
138.146a
138.155a
138.155a
138.165a
138.165a
138.183a
138.183a
138.195a
138.195a
138.358a
138.510a
138.670r
138.715a
139.010a
139.010a
139.200a
139.200a
139.220a
139.220a
139.260a
139.260a
139.310a
139.310a
139.330a
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HB 244
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HB 487
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SB 129
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HB 487
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HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
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HB 487
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HB 487
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4
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171
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1
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9
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140
148
140
148
140
148
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74
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1
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139.330a
139.340a
139.340a
139.390a
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139.470a
139.480a
139.480a
139.510a
139.510a
139.531a
139.531a
139.538a
139.538a
139.550a
139.550a
139.700a
139.700a
139.720a
139.720a
139.730a
139.730a
139.740a
139.740a
139.778a
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141.010re
141.011a
141.017c
141.017c
141.019c
141.019c
141.020a
141.020a
141.0202r
141.0202r
141.0205a
141.0205a
141.0205a
141.039c
141.039c
141.040a
141.040a
141.0401a
141.0401a
141.0405r
141.0405r
141.0405a
141.0406r
141.0406r
141.050a
141.050a
141.063c
141.068a
141.068a
141.070a
141.120re
141.120re
141.121a
141.121a
141.200a
141.200a
141.201c
141.202c
141.205a
141.205a
141.206a
141.206a
141.207a
141.207a
141.210a
141.210a
141.325a
141.325a
141.347a
141.347a
141.383a
141.383a
141.388r
141.388r
141.389a
141.389a
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HB 366
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HB 487
HB 487
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HB 487
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HB 487
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HB 366
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HB 487
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HB 366
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HB 366
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HB 366
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HB 366
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HB 366
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HB 366
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HB 366
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207
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207
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207
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207
207
171
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171
207
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171
207
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29
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42
43
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44
44
45
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75
75
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46
47
47
48
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49
49
50
50
51
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53
53
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54
54
55
55
57
57
140
148
105
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5
56
56
58
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148
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141.390a
141.390a
141.392r
141.392r
141.396a
141.396a
141.400a
141.400a
141.401a
141.401a
141.402r
141.403a
141.403a
141.405a
141.405a
141.407a
141.407a
141.408c
141.408c
141.414a
141.414a
141.415a
141.415a
141.420r
141.420r
141.421r
141.428a
141.430r
141.436a
141.449c
141.470a
141.900c
141.900c
141.901c
141.901c
143.090a
146.210a
146.230a
146.250a
146.260a
146.270a
146.280a
146.290a
146.310a
146.320a
146.330a
146.340a
146.350a
146.415a
146.425r
146.430a
146.435a
146.440a
146.445a
146.450a
146.455a
146.460a
146.465a
146.475a
146.480a
146.485a
146.490a
146.495a
146.507a
146.510a
146.515a
146.520a
146.525a
146.530a
146.550a
146.560a
146.570a
146.605a
146.610a
146.990a
148.0221a
148.522a
148.522a
148.542a
148.542a
148.544a
148.544a

HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
HB 366
HB 487
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SB 129
HB 557
SB 129
SB 204
SB 129
HB 366
HB 487
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HB 487
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
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SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
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SB 129
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SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 129
SB 211
SB 138
SB 211
HB 366
HB 487
HB 366
HB 487
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207
171
207
171
207
171
207
171
207
171
171
207
171
207
171
207
171
207
171
207
171
207
171
207
171
29
199
29
62
29
171
207
171
207
29
29
29
29
29
29
29
29
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29
29
29
29
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29
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29
29
29
29
29
29
29
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29
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29
29
29
124
69
124
171
207
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86
86
140
148
98
97
87
87
88
88
140
89
89
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90
91
91
115
115
92
92
93
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140
148
140
6
37
7
1
8
52
52
59
59
9
10
11
12
13
14
15
16
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20
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25
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27
28
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30
31
32
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34
35
36
37
38
39
40
41
42
43
44
45
46
47
4
3
2
61
61
62
62

148.546a
148.590r
148.8591a
149.346a
149.348a
150.021a
150.021a
150.150a
150.722c
150.990a
151.611a
151.611a
151.720a
151B.022c
152.712a
152.713a
152.714a
152.720a
153.233c
153.233c
154.10-050a
154.10-100r
154.10-120r
154.10-125r
154.10-140r
154.12-100a
154.12-2035a
154.12-204a
154.12-205a
154.12-206a
154.12-207a
154.12-208a
154.12-2087c
154.12-223a
154.12-224a
154.12-275c
154.12-276c
154.12-277c
154.12-278a
154.12-310a
154.15-020a
154.20-033a
154.20-150a
154.20-170a
154.20-230a
154.20-232a
154.20-234a
154.20-236a
154.20-238a
154.20-250a
154.20-255a
154.25-010r
154.25-020r
154.25-030r
154.25-040r
154.25-050r
154.26-095c
154.26-095c
154.27-010r
154.27-020r
154.27-030r
154.27-030a
154.27-040r
154.27-040a
154.27-050r
154.27-050a
154.27-050a
154.27-060r
154.27-070r
154.27-080r
154.27-090r
154.27-090a
154.27-095c
154.27-100r
154.30-010a
154.30-052r
154.30-070a
154.30-080a
154.31-010a
154.31-020a
154.31-030a
154.32-010a

HB 557
SB 211
HB 557
SB 129
SB 129
HB 366
HB 487
HB 140
SB 119
SB 119
HB 366
HB 487
SB 129
HB 592
SB 129
SB 129
SB 129
SB 129
HB 366
HB 487
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 305
HB 305
HB 305
HB 305
HB 305
HB 557
HB 557
SB 200
HB 557
HB 557
HB 557
HB 557
HB 366
HB 557
HB 487
HB 557
HB 366
HB 487
HB 366
HB 366
HB 366
HB 366
HB 366
HB 366
HB 487
HB 366
HB 366
HB 366
SB 129
HB 366
SB 129
HB 366
HB 557
SB 129
HB 366
HB 366
HB 366
HB 366
SB 129
HB 557
HB 366
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557
HB 557

83

199
124
199
29
29
171
207
89
28
28
171
207
29
200
29
29
29
29
171
207
199
199
199
199
199
199
199
199
199
199
199
199
199
37
37
37
37
37
199
199
201
199
199
199
199
171
199
207
199
171
207
171
171
171
171
171
171
207
171
171
171
29
171
29
171
199
29
171
171
171
171
29
199
171
199
199
199
199
199
199
199
199

6
5
7
48
49
10
10
14
1
2
19
19
50
1
51
52
53
54
18
18
8
37
37
37
37
10
18
11
12
13
14
15
9
3
4
5
6
7
16
17
1
19
20
21
22
99
23
98
24
97
99
140
140
140
140
140
95
95
140
140
140
55
140
56
140
25
57
140
140
140
140
58
27
140
26
37
28
29
30
31
32
33

154.32-020a
154.48-010r
154.48-010r
154.48-010r
154.48-015r
154.48-015r
154.48-015r
154.48-020r
154.48-020r
154.48-020r
154.48-025r
154.48-025r
154.48-025r
154.48-030r
154.48-030r
154.48-030r
154.48-035r
154.48-035r
154.48-035r
154.60-010a
154.60-020a
156.070a
156.095a
156.160a
156.240a
156.560c
157.065a
157.198c
157.390a
157.410a
157.410a
157.410a
157.455a
157.621a
157.621a
158.070a
158.070a
158.070a
158.135a
158.1411c
158.1413c
158.1415c
158.186a
158.305a
158.307c
158.441a
158.441a
158.6453a
158.832a
158.838a
160.180a
160.210a
160.325a
160.380a
160.431a
160.431a
160.463a
160.463a
161.095a
161.155a
161.220a
161.235c
161.400a
161.420a
161.460a
161.470a
161.480a
161.500a
161.507a
161.515a
161.520a
161.522a
161.525a
161.540a
161.540a
161.540a
161.545a
161.5465a
161.547a
161.548a
161.549a
161.550a

HB 557
HB 366
HB 487
HB 557
HB 366
HB 487
HB 557
HB 366
HB 487
HB 557
HB 366
HB 487
HB 557
HB 366
HB 487
HB 557
HB 366
HB 487
HB 557
HB 557
HB 557
HB 290
HB 30
HB 128
SB 101
SB 73
HB 1
HB 367
SB 152
HB 142
HB 366
HB 487
SB 129
HB 366
HB 487
HB 30
HB 147
SB 73
HB 360
HB 132
HB 3
SB 71
SB 140
HB 187
HB 187
HB 366
HB 487
HB 3
HB 147
HB 147
SB 101
SB 101
SB 129
SB 101
HB 366
HB 487
HB 366
HB 487
HB 586
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
HB 366
HB 487
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151

199
171
207
199
171
207
199
171
207
199
171
207
199
171
207
199
171
207
199
199
199
75
53
60
105
174
159
206
71
131
171
207
29
171
207
53
153
174
56
81
158
156
66
88
88
171
207
158
153
153
105
105
29
105
171
207
171
207
149
107
107
107
107
107
107
107
107
107
107
107
107
107
107
171
207
107
107
107
107
107
107
107

34
140
148
37
140
148
37
140
148
37
140
148
37
140
148
37
140
148
37
35
36
1
1
1
2
1
49
1
1
1
5
5
59
3
3
2
3
2
1
1
1
1
1
2
1
4
4
2
1
2
3
4
60
1
7
7
6
6
1
44
45
43
46
47
48
49
50
51
52
53
54
55
56
94
94
57
58
59
60
61
62
63

KRS SECTIONS AFFECTED BY 2018 REGULAR SESSION LEGISLATION
161.568a
161.569a
161.569a
161.580a
161.585a
161.590a
161.595a
161.600a
161.605a
161.612a
161.615a
161.620a
161.623a
161.630a
161.650a
161.655a
161.661a
161.700a
161.714a
164.013a
164.013a
164.013a
164.020a
164.020a
164.020a
164.043a
164.043a
164.304c
164.5805a
164.5805a
164.6901a
164.6903a
164.6907a
164.6909a
164.6911a
164.6913a
164.6914c
164.6915a
164.6917a
164.6919a
164.6921a
164.6923a
164.6925a
164.6929a
164.6933a
164.945a
164.948a
164.9485a
164A.260c
164A.305a
164A.310a
164A.325a
164A.330a
164A.350a
164A.360r
164A.370a
164A.575a
164A.701a
164A.707a
165A.310a
165A.310re
165A.330a
165A.340a
165A.350a
165A.360a
165A.370a
165A.390a
165A.460a
165A.475a
171.420a
173.810r
176.431a
186.042a
186.164a
186.174a
186.412a
186A.190a
189.222a
189.2718c
189.300a
189.340a
189.340a

SB 151
HB 366
HB 487
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
SB 151
HB 366
HB 487
SB 202
HB 366
HB 487
HB 592
HB 366
HB 487
HB 187
HB 366
HB 487
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
SB 228
HB 260
SB 130
SB 130
HB 306
HB 434
HB 434
HB 434
HB 434
HB 434
HB 434
HB 434
HB 592
HB 394
HB 394
HB 260
HB 281
HB 281
HB 281
HB 281
HB 281
HB 281
HB 281
HB 281
HB 281
HB 302
HB 302
HB 385
HB 81
HB 530
HB 530
SB 37
SB 139
HB 153
HB 153
HB 33
HB 33
SB 116

107
171
207
107
107
107
107
107
107
107
107
107
107
107
107
107
107
107
107
171
207
122
171
207
200
171
207
88
171
207
205
205
205
205
205
205
205
205
205
205
205
205
205
205
205
46
67
67
177
137
137
137
137
137
137
137
200
163
163
46
99
99
99
99
99
99
99
99
99
176
176
55
63
148
148
74
117
175
175
38
38
33

64
23
23
65
66
67
68
69
70
71
72
73
74
75
78
76
77
79
80
15
15
1
16
16
4
34
34
3
17
17
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
30
1
2
1
1
2
3
4
5
7
6
3
88
89
31
1
2
3
4
5
6
7
8
9
3
9
1
3
2
1
2
2
2
1
1
2
3

189.456a
189.458a
189.515a
189.550a
189.560a
189.565a
189.990a
194A.030a
194A.030a
194A.050a
194A.090r
194A.120a
194A.125r
194A.135re-ren-a as
41.410
194A.146a
194A.365a
194A.570a
194A.572a
194A.575a
194A.578a
194A.707a
194A.729a
194A.800c
196.026a
196.026a
196.173c
196.288a
197.020a
198B.650a
198B.658a
198B.678a
199.380r
199.390r
199.400r
199.410r
199.430a
199.461a
199.470a
199.473a
199.474c
199.480a
199.490a
199.500a
199.502a
199.503c
199.505c
199.565r
199.640a
199.641a
199.665c
199.800a
199.801a
199.802c
199.805r
199.8941a
199.8943a
199.8943a
199.896a
199.8982a
199.8983a
199.990a
199.990a
200.460a
200.470a
200.480a
200.480a
200.490a
200.495a
200.497a
200.499a
200.501a
200.503a
200.505a
200.507a
200.508a
200.509a
200.575re
200.580r
200.585r
200.590r
200.595r

HB 81
HB 81
SB 182
HB 168
HB 168
HB 168
HB 81
HB 1
SB 132
HB 327
SB 96
SB 201
SB 112

63
63
64
101
101
101
63
159
114
136
112
120
187

1
2
1
1
2
3
4
2
3
1
19
8
10

SB 126
HB 1
HB 1
SB 132
SB 132
SB 132
SB 132
HB 327
HB 327
HB 246
HB 429
HB 430
SB 133
HB 124
SB 133
HB 100
HB 100
HB 100
SB 96
SB 96
SB 96
SB 96
SB 96
HB 1
HB 1
HB 1
HB 1
HB 1
HB 1
HB 1
HB 1
HB 1
HB 1
HB 1
HB 327
HB 1
HB 1
HB 1
HB 1
HB 527
HB 1
SB 96
HB 1
SB 96
HB 327
HB 327
HB 1
HB 1
SB 96
SB 132
SB 132
SB 96
SB 132
SB 132
SB 132
SB 132
SB 132
SB 201
SB 201
SB 201
SB 201
SB 201
SB 201
HB 1
HB 1
HB 1
HB 1
HB 1

95
159
159
114
114
114
114
136
136
133
184
191
115
61
115
22
22
22
112
112
112
112
112
159
159
159
159
159
159
159
159
159
159
159
136
159
159
159
159
147
159
112
159
112
136
136
159
159
112
114
114
112
114
114
114
114
114
120
120
120
120
120
120
159
159
159
159
159

1
50
51
4
5
6
7
2
3
1
1
1
2
2
3
1
2
3
19
19
19
19
17
3
4
36
8
30
37
42
35
28
29
58
4
5
9
6
7
1
58
2
52
3
5
6
53
31
4
8
9
5
10
11
12
13
14
1
2
3
4
5
6
10
58
58
58
58

84

200.600r
200.605r
202A.011a
205.178c
205.213c
205.510a
205.522a
205.532c
205.533c
205.534c
205.535c
205.536c
205.559a
205.5591c
205.560a
205.560a
205.561a
205.5641c
205.639a
205.640a
205.6401c
205.6403c
205.641r
205.647a
205.690a
205.712a
205.713a
205.802a
209.400r
209.410r
209.420r
210.290a
210.400a
210.400a
210.504a
210.504a
211.180a
211.285a
211.357a
211.665r
211.670a
211.670a
211.674r
211.680a
211.684a
211.684a
211.686a
211.760a
211.976a
213.056a
213.141a
213.141a
213.143r
214.160a
216.2927a
216.2980c
216.380a
216.510a
216.535a
216.545a
216.563a
216.577a
216.577a
216.595a
216.600r
216.860r
216.865r
216.900r
216.905r
216.910r
216.915r
216.930r
216.935a
216B.015a
216B.020a
216B.022c
216B.035a
216B.040a
216B.055a
216B.071r
216B.105a
216B.120r

HB 1
HB 1
HB 497
HB 363
SB 96
SB 112
HB 69
HB 69
HB 69
HB 69
HB 69
HB 69
SB 112
SB 112
HB 444
SB 96
SB 96
HB 246
HB 289
HB 289
HB 289
HB 289
HB 289
SB 5
SB 96
SB 96
SB 96
SB 96
SB 96
SB 96
SB 96
HB 5
HB 366
HB 487
HB 366
HB 487
HB 327
HB 136
HB 327
SB 96
SB 96
SB 96
SB 96
HB 167
HB 1
HB 167
HB 167
HB 327
HB 327
HB 1
HB 1
HB 327
SB 96
SB 250
HB 444
HB 148
HB 444
HB 444
HB 444
HB 444
HB 444
HB 444
SB 96
HB 444
HB 444
HB 444
HB 444
HB 444
HB 444
HB 444
HB 444
HB 444
SB 96
HB 444
HB 444
SB 123
HB 444
HB 444
HB 444
HB 444
HB 444
HB 444

159
159
165
141
112
187
106
106
106
106
106
106
187
187
143
112
112
133
76
76
76
76
76
157
112
112
112
112
112
112
112
13
171
207
171
207
136
16
136
112
112
112
112
152
159
152
152
136
136
159
159
136
112
125
143
172
143
143
143
143
143
143
112
143
143
143
143
143
143
143
143
143
112
143
143
113
143
143
143
143
143
143

58
58
1
1
6
2
6
1
2
3
4
5
3
1
17
7
8
2
1
2
3
4
5
1
9
10
13
14
19
19
19
1
14
14
13
13
7
5
8
19
15
18
19
2
54
3
4
9
10
11
12
11
19
1
1
1
2
3
4
5
6
7
11
8
18
18
18
18
18
18
18
18
12
9
10
1
11
12
13
18
14
18

KRS SECTIONS AFFECTED BY 2018 REGULAR SESSION LEGISLATION
216B.176r
216B.177r
217.015a
217.125a
217.136a
217.811a
217.924a
217.930c
217.932c
217.934c
217.936c
217.938c
217.940c
217.942c
218A.150r
218A.160r
218A.170a
218A.245a
219.021a
219.340a
220.302c
221.020a
222.037r
222.212r
222.462c
224.1-020r
224.1-512a
224.1-514a
224.1-516a
224.1-518r
224.1-520a
224.1-522a
224.1-524a
224.1-526a
224.1-528a
224.10-020a
224.10-020a
224.10-022a
224.10-272c
224.10-272c
224.50-868a
224.50-868a
224.73-130c
224.73-140c
224.73-150c
226.040a
227.200a
227.220a
227.235c
227.480a
227A.060a
227A.140a
230.225a
236.060a
238.535a
241.065a
241.066c
241.067c
241.068c
241.069c
242.021c
242.250a
242.260a
242.270a
243.030a
243.0305a
243.120a
243.130a
243.155a
243.157a
243.200a
243.240a
243.241c
243.882a
243.884a
243.886a
244.165a
244.240a
246.030a
246.130a
247.220a
247.800a

HB 444
HB 444
HB 263
HB 327
HB 263
HB 327
HB 327
HB 64
HB 64
HB 64
HB 64
HB 64
HB 64
HB 64
SB 96
SB 96
SB 6
HB 213
HB 327
HB 327
HB 513
HB 327
HB 124
HB 124
HB 124
HB 557
HB 370
HB 370
HB 370
HB 370
HB 370
HB 370
HB 370
HB 370
HB 370
HB 264
SB 129
SB 129
HB 366
HB 487
HB 366
HB 487
HB 513
HB 513
HB 513
HB 74
HB 96
HB 96
HB 96
HB 100
SB 78
HB 100
SB 56
HB 307
HB 164
SB 110
SB 110
SB 110
SB 110
SB 110
SB 110
HB 400
HB 400
HB 400
SB 98
HB 400
HB 400
HB 400
HB 400
HB 136
HB 400
HB 400
SB 110
HB 136
HB 136
HB 136
HB 400
HB 400
HB 146
HB 146
HB 146
HB 146

143
143
77
136
77
136
136
14
14
14
14
14
14
14
112
112
108
30
136
136
196
136
61
61
61
199
98
98
98
98
98
98
98
98
98
31
29
29
171
207
171
207
196
196
196
15
128
128
128
22
186
22
9
59
84
154
154
154
154
154
154
164
164
164
21
164
164
164
164
16
164
164
154
16
16
16
164
164
3
3
3
3

18
18
1
12
2
13
14
1
2
3
4
5
6
7
19
19
1
1
15
16
10
17
3
3
1
37
1
2
3
9
4
5
6
7
8
3
61
62
1
1
2
2
1
2
3
1
9
10
11
6
1
7
1
1
1
1
2
3
4
5
6
9
10
11
1
1
2
3
4
1
5
6
7
2
3
4
7
8
1
2
3
4

247.920a
247.984a
247.985a
258.043a
260.020a
260.030a
260.037c
273.167a
273.211a
273.217a
273.219re
273.221re
273.233a
273.237re-a
278.020a
278.020a
278.992a
281.010a
281.730a
281.764c
281A.160a
281A.165a
281A.170a
281A.170a
281A.185c
304.3-200a
304.5-140a
304.9-440a
304.10-030a
304.10-040a
304.10-060a
304.10-120a
304.10-180a
304.10-400r
304.15-420a
304.17A-005a
304.17A-138a
304.17A-141r
304.17A-142a
304.17A-143r
304.17A-164c
304.17A-515a
304.17A-576a
304.17A-700a
304.38-130a
304.38-240c
304.47-020a
304.99-085a
304.99-123a
309.352a
311.1953a
311.377a
311.550a
311.728c
311.787c
311.990a
311.990a
311A.032c
311A.185a
314.011a
314.027a
314.031a
314.035a
314.042a
314.046r
314.085a
314.089a
314.091a
314.101a
314.105r
314.111a
314.121a
314.181a
317.410a
317.420a
317.430a
317.440a
317.450a
317.460a
317.470a
317.530a
317.540a

SB 129
HB 150
HB 150
HB 327
HB 146
HB 146
HB 343
HB 443
HB 443
HB 443
HB 443
HB 443
HB 443
HB 443
HB 366
HB 487
SB 104
SB 116
HB 133
SB 116
HB 606
HB 277
HB 277
HB 277
HB 277
HB 69
HB 464
SB 5
HB 345
HB 345
HB 345
HB 345
HB 345
HB 345
HB 394
SB 112
SB 112
HB 218
HB 218
HB 218
HB 463
HB 69
HB 69
HB 69
HB 69
HB 69
HB 323
HB 345
HB 69
HB 260
HB 84
HB 4
HB 444
SB 112
HB 454
HB 454
SB 112
HB 176
HB 427
HB 427
HB 444
HB 427
HB 427
HB 427
HB 427
HB 427
HB 427
HB 427
HB 427
HB 427
HB 427
HB 427
HB 427
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260

85

29
6
6
136
3
3
48
193
193
193
193
193
193
193
171
207
70
33
102
33
150
135
135
135
135
106
194
157
180
180
180
180
180
180
163
187
187
86
86
86
144
106
106
106
106
106
178
180
106
46
5
11
143
187
142
142
187
79
183
183
143
183
183
183
183
183
183
183
183
183
183
183
183
46
46
46
46
46
46
46
46
46

63
1
2
18
5
6
1
1
2
6
5
3
7
4
9
9
1
2
1
1
1
3
4
5
2
11
1
2
1
2
3
4
5
7
90
4
5
2
1
2
1
7
8
9
12
10
1
6
13
32
1
1
16
8
1
2
9
1
12
1
15
2
3
4
13
5
6
7
8
13
10
11
9
1
2
3
4
5
6
7
8
9

317.580a
317.590a
317A.010a
317A.010a
317A.020a
317A.030a
317A.040a
317A.050a
317A.050a
317A.060a
317A.062a
317A.062a
317A.070a
317A.080a
317A.090a
317A.100a
317A.120a
317A.130a
317A.140a
317A.145a
317A.150a
317A.155a
317A.160r
317A.990a
317B.010r
317B.015r
317B.020r
317B.025r
317B.030r
317B.035r
317B.040r
317B.045r
317B.050r
317B.055r
317B.060r
318.054a
324B.030a
325.220a
325.301a
325.340a
325.431a
325.440a
327.310re
333.070a
336.015a
336.020a
336.137c
337.285a
338.061a
341.243a
341.300a
341.350a
341.360a
341.540a
342.0011a
342.020a
342.035a
342.040a
342.122a
342.1221a
342.1223a
342.1231a
342.1242a
342.1243a
342.125a
342.185a
342.265a
342.270a
342.315a
342.315a
342.316a
342.320a
342.610a
342.700a
342.730a
342.7305a
342.732a
342.792a
342.794a
342.990a
350.0301a
350.064a

HB 260
HB 260
HB 260
SB 106
HB 260
HB 260
HB 260
HB 260
SB 106
HB 260
HB 260
SB 106
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 260
HB 100
HB 260
HB 177
HB 177
HB 177
HB 177
HB 177
HB 398
HB 327
HB 264
HB 264
HB 220
HB 476
HB 314
HB 252
HB 252
HB 252
HB 252
HB 252
HB 388
HB 2
HB 2
HB 2
HB 388
HB 388
HB 388
HB 388
HB 388
HB 388
HB 2
HB 2
HB 2
HB 2
HB 2
SB 112
HB 2
HB 2
HB 2
HB 2
HB 2
HB 2
HB 2
HB 2
HB 2
HB 2
HB 261
HB 261

46
46
46
35
46
46
46
46
35
46
46
35
46
46
46
46
46
46
46
46
46
46
46
46
46
46
46
46
46
46
46
46
46
46
46
22
46
24
24
24
24
24
97
136
31
31
18
195
8
134
134
134
134
134
54
40
40
40
54
54
54
54
54
54
40
40
40
40
40
187
40
40
40
40
40
40
40
40
40
40
85
85

10
11
12
1
13
14
15
16
2
17
18
3
19
20
21
22
23
24
25
26
27
28
34
29
34
34
34
34
34
34
34
34
34
34
34
5
33
1
2
3
4
5
1
19
4
5
1
1
1
1
2
3
4
5
1
1
2
3
2
3
4
5
6
7
4
5
6
7
8
6
9
10
11
12
13
14
15
16
17
18
2
3

KRS SECTIONS AFFECTED BY 2018 REGULAR SESSION LEGISLATION
350.070a
350.245c
350.300a
350.518a
350.990a
351.090a
351.182a
351.315a
351.345a
351.350a
351.380r
352.170a
352.180a
353.060a
353.200a
353.510a
353.590a
353.5901a
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I.

SENATE BILLS
A.

SB 3
AN ACT proposing to create a new section of the Constitution of
Kentucky relating to crime victims' rights. Proposes to amend the
Constitution of Kentucky to create a crime victims' bill of rights and submit
to voters.

B.

SB 5
AN ACT relating to pharmacy benefits in the Medicaid program, and
declaring an emergency. Amends KRS 205.647 to require that a
pharmacy benefit manager (PBM) contracting with a Medicaid managed
care organization (MCO) provide information to the Department for
Medicaid that includes the total amount paid to it by the MCO and the
total amount paid to it by an MCO which was not subsequently paid to a
Kentucky-licensed pharmacy, require information about the average
reimbursement paid by the PBM to licensed pharmacies with which it is
affiliated, the average reimbursement paid to pharmacies with more than
10 locations, and the average reimbursement paid to PBMs with 10 or
fewer locations, require reporting of any fees, charges, or other
assessments required to be paid by a pharmacy with which it is affiliated,
and any fees, charges, or other assessments required to be paid by
pharmacies with 10 or fewer locations, and pharmacies with 10 or more
locations, require reporting of all common ownership, shared managers,
common members of boards of directors or of parent companies,
subsidiary companies, or jointly held companies, require data to be for the
most recent full calendar year and divided by month, exempt from Open
Records Act as necessary, establish requirements for MCO contracts,
including the authority of the DMS to set, create, or approve
reimbursement rates, give authority to change rates at any time for any
reason, require reimbursement rates to include dispensing fees which use
applicable guidance by the CMS, require notification to DMS by a PBM of
any proposed change of over 5 percent in product reimbursement rates
and allow DMS to disallow changes, establish DMS' authority to regulate
maximum allowable cost, require DMS to approve any contract between
an MCO and a PBM, require DMS to approve any contract, change in
terms of a contract, suspension, or termination of a contract between a
PBM, an entity contracting on behalf of a pharmacy, or a pharmacy, or
pharmacist, require DMS to approve any fee established by an MCO,
PBM, or contracting entity on a pharmacy, pharmacist, or Medicaid
recipient, and allow DMS to promulgate administrative regulations and
utilize information ascertained in setting, creating, or approving
reimbursement rates; and amends KRS 304.9-440 to allow the
Department of Insurance to suspend, revoke, or refuse a license to a
PBM for referenced violations, and establish that a PBM is subject to the
same penalties as an insurer; EMERGENCY.
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C.

SB 6
AN ACT relating to the safe disposal of controlled substances. Amends
KRS 218A.170 to require a pharmacist or a pharmacist's designee to
inform persons verbally, in writing or by posted signage of methods for
the sequestration or deactivation and disposal of specified unused,
unwanted, or expired controlled substances anytime a controlled
substance is dispensed, permit a pharmacist or a pharmacist's designee
to make available for purchase or distribution at no charge a nontoxic
composition for the sequestration or deactivation and disposal of
specified unused, unwanted, or expired controlled substances when a
controlled substance is dispensed, encourage manufacturers or
distributors to enter into consignment-reimbursement contracts for
inventory, require a practitioner who dispenses a specified controlled
substance to inform all persons who receive a prescription about the
importance of proper and safe disposal of unused, unwanted, or expired
prescription drug and make available for purchase or distribute at no
charge a nontoxic composition for the sequestration or deactivation and
disposal of specified unused, unwanted, or expired controlled substances,
exempt veterinarians from the Act's provisions, specify that the Medicaid
program is not required to provide payment when a practitioner or a
pharmacist offers to sell or distribute a nontoxic composition for the
sequestration or deactivation and disposal of specified unused,
unwanted, or expired controlled substances anytime a controlled
substance is sold or distributed, and establish a penalty for violations of
the Act.

D.

SB 7
AN ACT relating to advisory entities in the Cabinet for Health and Family
Services and making an appropriation therefor. Creates new sections of
KRS Chapter 211 to establish the Kentucky Rare Disease Advisory
Council, list members to be appointed by the Governor, state the duties of
the council, require a report of council activities, create a rare disease
trust fund to be administered by the Cabinet for Health and Family
Services to finance the operation of the council and support rare disease
research and treatment, require a report on expenditures from the fund,
and require the council to cease to exist on December 1, 2028, unless
otherwise reestablished by the General Assembly; amends KRS 79.080,
216.577, and 216.935 to change the Kentucky Health Facilities and
Health Services Certificate of Need and Licensure Board to the Cabinet
for Health and Family Services; amends KRS 200.480 to require the
Commission for Children with Special Health Care Needs to report upon
request; amends KRS 211.670 to delete reference to KRS 211.665; and
repeals KRS 194A.090, 211.665, and 211.674; APPROPRIATION.
VETOED.
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E.

SB 19
AN ACT relating to sex offenses. Amends KRS 510.050, 510.060,
510.080, 510.090, 510.110, and 510.120 to increase penalties for sex
crimes against a victim who is a person with an intellectual disability; and
amends KRS 510.020 to clarify that persons with an intellectual disability
or mental illness may be capable of consent.

F.

SB 30
AN ACT relating to crime victims' rights. Repeals and reenacts or repeals,
reenacts, and amends various sections of the Crime Victims' Bill of Rights
to change statutory definition of "victim" and require that restitution to the
victim be made when possible; repeals KRS 421.540; and provides for a
delayed contingent effective date of November 6, 2018, upon ratification
of a proposed constitutional amendment providing protection of crime
victims' rights.

G.

SB 37
AN ACT relating to operator's licenses for certain inmates and declaring
an emergency. Amends KRS 186.417 and 186.412 to require the
Transportation Cabinet to promulgate administrative regulations to allow
the issuance of operator's licenses to current federal and state inmates
who are engaged in work release programs or reentry initiatives and
establish minimum components of the regulation; make technical
corrections; amends KRS 186.412 to include federal prisoners under
current provisions allowing state prisoners to receive operator's licenses
and personal ID cards upon release; EMERGENCY.

H.

SB 48
AN ACT relating to child marriage. Amends KRS 402.020 to establish a
new minimum age for marriage; amends KRS 402.030 to establish the
right of an individual who married as a minor to have their marriage
declared void by a court having general jurisdiction if the marriage was
obtained by duress; amends KRS 402.080 to require that an application
for a marriage license be made in person; amends KRS 402.210 to
require both parties to a marriage to be present and to present
documentary proof of age to a county clerk to obtain a marriage license,
prohibit the issuance of a marriage license if either party to the marriage
is 17 years of age unless the minor party presents to the clerk a court
order that grants the party permission to marry and removes the party's
disability of minority status, and prohibit individuals under the age of 17
years from marrying; creates a new section of KRS Chapter 402 to
establish the process for a 17-year old to petition a court for permission to
marry and the criteria for granting the petition; and repeals KRS 402.260.
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I.

SB 56
AN ACT relating to the Kentucky Horse Racing Commission. Amends
KRS 230.225 to make ex officio members of the Kentucky Horse Racing
Commission nonvoting members.

J.

SB 57
AN ACT relating to terrorism. Creates a new section of KRS Chapter 411
to allow a person injured by an act of terrorism to file a claim for damages
against the terrorist, and establish that damages awarded under this
section are remedial, supplemental, and not exclusive; creates a new
section of KRS Chapter 525 to establish a crime of terrorism as a capital
offense punishable by imprisonment for life without probation or parole
and prohibit a person convicted of terrorism from being released early;
and designates as Andy's Law.

K.

SB 61
AN ACT authorizing a Murray State University capital project, making an
appropriation therefor, and declaring an emergency. Authorizes and
appropriates $12,500,000 in Other Funds and $2,000,000 in Restricted
Funds for the restoration of J.H. Richmond Residential Hall at Murray
State University; APPROPRIATION; EMERGENCY.

L.

SB 68
AN ACT relating to dissolution of marriage. Creates a new section of KRS
Chapter 403 to clarify that a victim of domestic violence is not required to
pay the legal fees of the abusive spouse in a divorce action when the
spouse is incarcerated for crimes against the petitioner; designates as
Jeanette's Law.

M.

SB 70
AN ACT authorizing a University of Louisville capital project, making an
appropriation therefor, and declaring an emergency. Authorizes and
appropriates $8,000,000 for the construction of a television
broadcast/production studio at the University of Louisville;
APPROPRIATION; EMERGENCY.

N.

SB 71
AN ACT relating to health education. Creates a new section of KRS
Chapter 158 to require inclusion of abstinence education in any human
sexuality or sexually transmitted diseases curriculum.

O.

SB 73
AN ACT relating to school districts. Creates a new section of KRS
Chapter 156 to establish a pilot program for performance-based
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professional development projects, require the local board of education to
determine the parameters for the pilot program, and require the Kentucky
Department of Education to study the completed pilot projects and report
its findings by August 1, 2022; and amends KRS 158.070 to allow
additional members on the school district calendar committee and require
the Kentucky Board of Education to promulgate regulations to prescribe
the conditions and procedures for the nontraditional instruction program.
P.

SB 78
AN ACT relating to electricians. Amends KRS 227A.060 to require the
Department of Housing, Buildings and Construction to administer its
electrician licensing examination, permit an applicant to sit for the
electrician licensing examination if the applicant has four years of
experience, two years of experience plus an acceptable training course in
electrical work, or two years of experience plus two years of a minimum
four-year training course in electrical work, revoke the license of any
electrician who fails to complete the remaining two years of the four-year
training course within four years after becoming a licensed electrician,
create a nonrenewable one-year provisional electrician license for
Kentucky residents, require an applicant for a provisional license to have
at least six years of verifiable experience with 2,080 annual work hours
since age 16, and establish how a current or former provisional license
holder may become a licensed electrician; and authorizes, in a
noncodified section, lapsed electrician licenses originally issued under
KRS 227A.080 before the repeal of that statute to be reissued until July
31, 2020, upon passing the relevant examination and paying a $100 fee.

Q.

SB 86
AN ACT relating to capital projects. Amends KRS 45.750 to increase the
dollar minimum from $600,000 to $1,000,000 for the definition of "capital
projects" for entities other than institutions of higher education; amends
KRS 7A.010 to increase the dollar minimum from $600,000 to $1,000,000
for all capital projects other than movable equipment and for all
information technology systems; and amends KRS 45.750 to increase the
dollar minimum from $600,000 to $1,000,000 for all information
technology systems.

R.

SB 88
AN ACT relating to city mandates. Creates a new section of KRS Chapter
6 to prohibit the General Assembly from imposing requirements on cities
that require city expenditures or tax levies without fully funding the
requirement or making the requirements contingent on city legislative
body approval, exempt requirements that are the result of a federal
mandate, and ensure that the provisions do not affect the obligations
under KRS 6.950 to 6.975, KRS 78.510 to 78.852, or any other retirement
system or plan.
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S.

SB 91
AN ACT relating to city financial accountability. Amends KRS 91A.040,
relating to city audits, to no longer require that paper copies of audits be
sent to the Department for Local Government (DLG), increase the
threshold for cities to have audits every other year from 1,000 persons to
2,000 persons, require the audit or financial statement, as applicable, to
be transmitted to DLG no later than October 1 following the close of the
fiscal year, maintain more stringent audit standards where may be
required by law, allow enforcement of law by action in Circuit Court,
create a process by which cities may apply to DLG for an extension of
time to complete an audit or financial statement, set out a penalty for not
completing an audit in a timely manner, stipulate that the audit conducted
during every odd-numbered fiscal year includes both fiscal years since
the prior audit, and require that audit of local government economic
assistance funds to be included in an annual or biennial audit as
appropriate; amends KRS 424.220 to stipulate who the appropriate officer
is to cause the publication of required financial statements; amends KRS
42.460 to conform; and amends KRS 424.190 to conform to providing
only an electronic copy of the audit report or financial statement to the
Department for Local Government.

T.

SB 96
AN ACT relating to operations within the Cabinet for Health and Family
Services. Amends KRS 79.080, 216.577, and 216.935 to replace
references to the Kentucky Health Facilities and Health Services
Certificate of Need and Licensure Board with Cabinet for Health and
Family Services; amends KRS 199.8941 to require the Cabinet for Health
and Family Services to consult with the Early Childhood Advisory Council
on the promulgation of administrative regulations to administer an existing
program of monetary incentives for child-care centers and the existing
quality-rating system for child-care centers, and to require the Cabinet for
Health and Family Services to conduct an annual review of the child-care
incentive program in consultation with the Early Childhood Advisory
Council; amends KRS 199.8943 to require the Kentucky Department of
Education, in consultation with the Early Childhood Advisory Council, to
promulgate administrative regulations to implement the quality-based
graduated early childhood rating system for publicly funded preschools,
and require the Early Childhood Advisory Council to consult with the
Kentucky Department of Education and the Cabinet for Health and Family
Services on their annual report on implementation of the quality-based
graduated early childhood rating system to the Interim Joint Committee
on Education and the Interim Joint Committee on Health and Welfare;
amends KRS 200.480 to require that the Commission for Children with
Special Health Care Needs report to the Governor and the General
Assembly upon request instead of biennially; creates a new section of
KRS Chapter 205 to allow the Cabinet for Health and Family Services to
amend material previously incorporated by reference in administrative
regulations governing the Supplemental Nutrition Assistance Program
through technical amendment if the amendment is prescribed by the
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United States Department of Agriculture; amends KRS 205.560 to
remove smoking cessation treatment intervention programs from the list
of medical services to be covered by Medicaid; amends KRS 205.561 to
require that the Cabinet for Health and Family Services report to the
Governor and the Legislative Research Commission on the dispensing of
prescription medication to eligible persons upon request instead of every
three years; amends KRS 205.690 to require that the Secretary of the
Cabinet for Health and Family Services report to the General Assembly
upon request instead of during each regular session; amends KRS
205.712 to permit the Department for Income Support, Child Support
Enforcement to amend forms mandated by the Federal Office of Child
Support Enforcement and previously incorporated by reference in
administrative regulations by technical amendment; amends KRS
199.990, 205.713, 205.802, 211.670, and 405.11 to conform; and repeals
KRS 194A.090, 199.380, 199.390, 199.400, 199.410, 209.400, 209.410,
209.420, 211.665, 211.674, 213.143, 218A.150, and 218A.160.
U.

SB 97
AN ACT relating to municipal annexation. Creates new sections of KRS
Chapter 81A to provide standing to certain individuals to contest
annexation of otherwise unpopulated territory, grant the city standing to
contest the failed annexation election under KRS 120.250, and set a limit
of two years to contest the annexation of territory; and amends KRS
65.012 to change referendum petition signature requirements to include a
business or other organization as a petitioner.

V.

SB 98
AN ACT relating to entertainment destination center licenses. Amends
KRS 243.030 to create one entertainment destination center alcohol
license for local governments and another for other licensees.

W.

SB 101
AN ACT relating to education and declaring an emergency. Amends KRS
160.380 to reduce the vacancy notice required from a superintendent to
the chief state school officer from 30 days to 15 days; amends KRS
156.240 to require electronic publication of the complete school laws of
the state; amends KRS 160.180 to require school board candidates to file
a transcript evidencing completion of the twelfth grade or certified results
of a twelfth grade equivalency examination; amends KRS 160.210 to
require a chief state school officer to require and receive the affidavit and
transcript required by KRS 160.180 prior to making an appointment to a
school board vacancy; amends the definition of "relative" in KRS 160.380;
amends KRS 160.180 to amend the political and civil office prohibitions
on local school board members; and amends KRS 160.180 to change
member eligibility requirements to exclude persons holding any elective
federal, state, county, or city office; EMERGENCY.
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X.

SB 104
AN ACT relating to natural gas pipeline safety. Amends KRS 278.992 to
ensure state penalties for violations of the Natural Gas Pipeline Safety
Act conform with federal penalties; amends KRS 367.4903 to define
"commission" as the Public Service Commission for the Underground
Facility Damage Prevention Act of 1994; amends KRS 367.4909 to
require underground facility operators to report to the commission
excavation damage to an underground facility used in the transportation
of gas or hazardous liquid; amends KRS 367.4911 to conform; and
amends KRS 367.4917 to authorize the commission to enforce and
assess civil penalties and seek injunctive relief for damages to an
underground facility used in the transportation of gas or hazardous liquid.

Y.

SB 106
AN ACT relating to blow drying services. Amends KRS 317A.010 to
define "blow drying services" and "limited beauty salon"; amends KRS
317A.050 to establish who may be licensed to perform blow drying
services in a licensed limited beauty salon, create accompanying fees,
require 450 hours of cosmetology school instruction to obtain a blow
drying services license, direct a blow drying services provider whose
license has expired for over five years to retake both the practical and
theory examinations; and amends KRS 317A.062 to set various fees for a
license to conduct blow drying services and a license to operate a limited
beauty salon and state that the cosmetology board has until December
31, 2018, to promulgate administrative regulations that establish the
educational curriculum required for blow drying services licensure.

Z.

SB 108
AN ACT relating to child support enforcement of health care coverage.
Amends KRS 403.211 to update the definition of health care coverage to
include fee for service, health maintenance organization, preferred
provider organization, and other types of private health insurance and
public health care coverage under which medical services could be
provided to a dependent child and deletes language from the definition of
cash medical support to comply with changes in child support
enforcement requirements in federal law.

AA.

SB 109
AN ACT relating to crimes and punishments. Amends KRS 510.010 to
include penetration by body parts in definitions of "sexual intercourse"
and "deviate sexual intercourse" for purposes of describing the crimes of
rape and sodomy.

AB.

SB 110
AN ACT relating to quota licenses for alcohol and declaring an
emergency. Creates a new section of KRS Chapter 241 to codify the
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retail package quota license system for alcoholic beverages for wet
counties; creates a new section of KRS Chapter 241 to codify the retail
package quota license system for alcoholic beverages for wet cities;
creates a new section of KRS Chapter 241 to specify the department's
process for verifying quota numbers; creates a new section of KRS
Chapter 241 to allow a city to petition for a quota increase and
establishes criteria for the board to consider; creates a new section of
KRS Chapter 242 to outline petition requirements; creates a new section
of KRS Chapter 243 to notify quota license holders that quotas may be
increased; and amends KRS 241.065 to conform with population data;
EMERGENCY.
AC.

SB 112
AN ACT relating to telehealth. Creates a new section of KRS Chapter 205
to require the cabinet to regulate telehealth, set requirements for the
delivery of telehealth services to Medicaid recipients, direct the Cabinet
for Health and Family Services to require specialty care to be provided by
a Medicaid provider and requires coordination with a patient's primary
care provider, require coverage of telehealth at the same rate provided for
in-person services unless agreed to otherwise with the provider or
established differently by the Department for Medicaid Services, permit
telehealth services provided under Medicaid to be subject to a deductible,
copayment, or coinsurance requirement, prohibit the cabinet from
requiring providers to be physically present with a recipient, prohibit prior
authorization, medical review, or administrative clearance if not required
for the in-person service, prohibit demonstration of necessity for
telehealth services, prohibit requiring providers to be part of a telehealth
network, require a Medicaid provider to be licensed in Kentucky to receive
reimbursement, and provide that Medicaid not be required to provide
coverage for services that are not medically necessary or pay for
transmission costs; amends KRS 205.510 to define telehealth; amends
KRS 205.559 to add reference to telehealth definition; amends 304.17A005 to redefine "telehealth"; amends KRS 304.17A-138 to require health
benefit plan coverage of telehealth to the same extent as though provided
in person unless the telehealth provider agrees to a lower reimbursement
rate, prohibit health benefit plans from requiring providers to be physically
present with a patient, prohibit prior authorization, medical review, or
administrative clearance if not required for the in-person service, prohibit
demonstration of necessity for telehealth services, prohibit requiring
providers to be part of the telehealth network, require a Medicaid provider
to be licensed in Kentucky to receive reimbursement, and provide that
health benefit plans not be required to provide coverage for services that
are not medically necessary or pay for transmission costs; amends KRS
342.315 to reference definition of telehealth; amends KRS 18A.225 to
require any fully insured health benefit plans or self-insured plans issued
or renewed after July 1, 2019, to public employees to comply with KRS
304.17A-138; creates a new section of KRS 311.710 to 311.820 to
require a physician to be present in the same room with the patient when
performing an abortion and prohibit the use of telehealth in the
performance of an abortion; amends KRS 311.990 to make a violation of
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being present in the same room with the patient when performing an
abortion and the prohibition to use telehealth in the performance of an
abortion a Class D felony; repeals KRS 194A.125; delayed effective date
of July 1, 2019.
AD.

SB 116
AN ACT relating to the operation of a commercial motor vehicle. Creates
a new section of KRS Chapter 281 to set forth requirements for
commercial motor vehicles to operate as a platoon; amends KRS 281.010
to define the term "platoon"; amends KRS 189.340 to exempt commercial
motor vehicles operating behind the lead vehicle in a platoon from the
prohibitions against following too closely.

AE.

SB 119
AN ACT relating to cervid meat processors. Creates a new section of
KRS Chapter 150 to define "cervid meat processor" and require cervid
meat processors to dispose of waste or unused material produced from
processing cervid meat in the same manners as required for livestock,
poultry, and fish carcasses under KRS 257.160; and amends KRS
150.990 to establish penalties.

AF.

SB 122
AN ACT relating to motorcycle safety education and making an
appropriation therefor. Amends KRS 15A.350 to require that standards for
motorcycle riding courses be prescribed by the National Highway Traffic
Safety Administration; amends 15A.352 to require the Motorcycle Safety
Education Commission to publish a list of approved rider and instructor
training courses; amends KRS 15A.354 to allow an instructor to be
certified by the governing body of an approved program; remove
restrictions preventing a person with a felony conviction from becoming
an instructor; amends KRS 15A.356 to allow the Justice and Public
Safety Cabinet to utilize up to 10 percent of available program funds each
fiscal year to defray its own expenses incurred in offering motorcycle rider
courses; amends KRS 15A.358 to allow the Justice and Public Safety
Cabinet to utilize up to 10 percent of available program funds each fiscal
year for administrative costs; amends KRS 15A.362 to require the
Motorcycle Safety Education Commission to include a representative of
the Transportation Cabinet, rather than a representative of the cabinet's
Division of Driver Licensing; and amends KRS 15A.366 to require that the
annual report contain additional information regarding applicants and
students; APPROPRIATION.

AG.

SB 123
AN ACT relating to nursing facility beds approved by the state health
plan. Creates a new section of KRS Chapter 216B to prohibit the state
health plan from permitting applications establishing nursing facility beds
in a freestanding facility or as part of an existing facility under a pilot
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program for post-acute transitional care in counties where the January 5,
2018 long-term care bed calculations show that there is no additional
need for long-term care beds.
AH.

SB 126
AN ACT relating to the Commonwealth Council on Developmental
Disabilities. Repeals, reenacts, and amends KRS 194A.135 as a new
section of KRS Chapter 41 to move the Commonwealth Council on
Developmental Disabilities from the Cabinet for Health and Family
Services to the Department of the Treasury.

AI.

SB 129
AN ACT relating to the reorganization of the Energy and Environment
Cabinet. Amends KRS 12.020 to rename and reorganize offices within
the Energy and Environment Cabinet, change the name of the Office of
General Counsel to the Office of Legal Services and create Legal Division
I and Legal Division II within the office, create the Office of
Communication within the Office of the Secretary, change the name of
the Kentucky State Nature Preserves Commission to the Office of
Kentucky Nature Preserves, remove the Division of Technical and
Administrative Support from the Department for Natural Resources,
change the name of the Department for Energy Development and
Independence to the Office of Energy Policy, change the name of the
Division of Efficiency and Conservation to the Division of Energy
Assistance within the office, and delete all other divisions within the office;
amends KRS 56.776, KRS 56.777, KRS 132.020, KRS 141.0405, KRS
141.428, KRS 141.436, KRS 141.470, KRS 143.090, and KRS 146.210 to
conform; amends KRS 146.230 to require the Office of Kentucky Nature
Preserves to establish standards for pollution of waters included in the
Wild Rivers System; amends KRS 146.250 to clarify how stream
boundaries are defined for streams included in the Wild Rivers System;
amends KRS 146.260 to require the Office of Kentucky Nature Preserves
to study streams for inclusion in the Wild Rivers System instead of the
Energy and Environment Cabinet; amends KRS 146.270 to require the
Office of Kentucky Nature Preserves to administer the Wild Rivers
System instead of the Energy and Environment Cabinet and delete the
requirement that management plans relating to fish and wildlife issues be
jointly developed with the Department of Fish and Wildlife Resources;
amends KRS 146.280 to authorize the Office of Kentucky Nature
Preserves to acquire property for the Wild Rivers System instead of the
secretary; amends KRS 146.290 to authorize the Office of Kentucky
Nature Preserves to approve permitted land uses inside of Wild River
System property instead of the secretary, require the Office of Kentucky
Nature Preserves to provide public notice within 30 days of the receipt of
a change of use permit application instead of 60 days, allow the
landowner or any interested person to request a public hearing within 30
days of the public notice, and require the office to hold a public hearing
within 30 days of the close of the comment period if one is requested;
amends KRS 146.310 to require state agencies to inform the Office of
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Kentucky Nature Preserves of any proceedings affecting streams in the
Wild River System instead of the secretary; amends KRS 146.320 to
direct the Office of Kentucky Nature Preserves to assist with the inclusion
of Kentucky streams in the federal National Wild and Scenic Rivers
System instead of the secretary; amends KRS 146.330 to allow the Office
of Kentucky Nature Preserves to hire staff to carry out its responsibilities
relating to the Wild Rivers System instead of the secretary; amends KRS
146.340 to require the Office of Kentucky Nature Preserves to disburse
money from the Wild Rivers System fund for purposes of administering
the Wild Rivers System; amends KRS 146.350 to extend the authority of
the cabinet's Office of Legal Services to taking legal action pertaining to
all programs administered by the Office of Kentucky Nature Preserves;
amends KRS 146.415 to conform; amends KRS 146.430 to create the
Office of Kentucky Nature Preserves; requires the executive director to
determine employee duties and compensation; amends KRS 146.435 to
allow entities to serve as advisors to the office; amends KRS 146.440 to
conform; amends 146.445 to conform; amends KRS 146.450 to conform;
amends KRS 146.455 to conform; amends KRS 146.460 to conform;
amends KRS 146.465 to expand the programs administered by the Office
of Kentucky Nature Preserves to include the Wild Rivers System,
Heritage Land Conservation, and Endangered and Threatened Plants
and to conform; amends KRS 146.475 to conform; amends KRS 146.480
to conform; amends KRS 146.485 to conform and change the due date
for the biennial nature preserves report to October 1 of each evennumbered year; amends KRS 146.490, KRS 146.495, KRS 146.507, KRS
146.515, and KRS 146.520 to conform; amends KRS 146.525 to require
the cabinet's Office of Legal Services or the Attorney General upon the
secretary's request to bring legal actions relating to violations of the
statutes administered by the Kentucky Office of Nature Preserves;
amends KRS 146.530 to conform; amends KRS 146.550 to define "office"
and "cabinet"; amends KRS 146.560 to changes the composition of the
Kentucky Heritage Land Conservation Fund Board and require the Office
of Kentucky Nature Preserves to provide staff support to the board
instead of the cabinet; amends KRS 146.570 to require the Office of
Kentucky Nature Preserves to administer the Kentucky Heritage Land
Conservation fund instead of the cabinet and to conform; amends KRS
146.605 to define "cabinet" and to conform; amends KRS 146.610 to
require the quadrennial report on the Commonwealth's threatened plant
species to be submitted by October 1 and to conform; amends KRS
146.990, KRS 149.346, KRS 149.348, KRS 151.720, KRS 152.712, KRS
152.713, KRS 152.714, KRS 152.720, KRS 154.27-030, KRS 154.27040, KRS 154.27-050, KRS 154.27-090, KRS 157.455, and KRS 160.325
to conform; amends KRS 224.10-020 to change the name of the
Department for Energy Development and Independence to the Office of
Energy Policy, provide that the office will be headed by an executive
director, establish a Division of Energy Assistance in the Office of Energy
Policy, and abolish all other divisions within the office; amends KRS
224.10-022 to establish an Office of Communication within the Office of
the Secretary, change the name of the Office of General Counsel to the
Office of Legal Services, and establish a Legal Division I and a Legal
Division II within the office; amends KRS 247.920 to conform; amends
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KRS 353.5901 to conform; repeals KRS 146.425, relating to the Kentucky
State Nature Preserves Commission; creates a noncodified section to
provide for the transfer of records, staff, property, and funds from the
Kentucky State Nature Preserves Commission to the Office of Kentucky
Nature Preserves; requires all rules, decisions, and actions taken by the
Kentucky State Nature Preserves Commission to stay in effect until
repealed or rescinded by the Office of Kentucky Nature Preserves.
AJ.

SB 130
AN ACT relating to campus crime reporting. Amends KRS 164.948 to
conform the defined terms with the Jeanne Clery Disclosure of Campus
Security Policy and Campus Crime Statistics Act, 20 U.S.C sec. 1092;
and amends KRS 164.9485 to conform the crime reporting requirements
of public postsecondary institutions under Kentucky law to the federal
campus crime reporting requirements of 20 U.S.C. sec. 1092.

AK.

SB 131
AN ACT relating to personnel board hearings. Amends KRS 13B.020 by
removing the Attorney General's option to furnish a hearing officer for
KRS 18A.095 administrative hearings.

AL.

SB 132
AN ACT relating to reorganization. Amends KRS 12.020 to remove the
Kentucky Commission on Community Volunteerism and Service from the
list of enumerated offices and departments attached to the Cabinet for
Health and Family Services, and to change the name of the Kentucky
Commission for Children with Special Health Care Needs to the Office for
Children with Special Health Care Needs; amends various KRS sections
to conform; and amends various KRS sections to change the name of the
Kentucky Commission on Community Volunteerism and Service to Serve
Kentucky.

AM.

SB 133
AN ACT relating to crimes and punishments. Amends KRS 441.055 to
require the Department of Corrections to promulgate administrative
regulations for the jails that require adequate nutrition for pregnant
inmates, adequate feminine hygiene products, and an appropriate
number of undergarments for female inmates; creates a new section of
KRS Chapter 196 to require that pregnant inmates be restrained solely
with handcuffs in front of the body unless further restraint is required to
protect herself or others, and prohibit pregnant inmates from being
restrained during labor, transport to a medical facility or birthing center for
delivery, or postpartum recovery, unless extraordinary circumstances
exist; amends KRS 197.020 to require the Department of Corrections to
create a classification process for jails that may house female state
inmates; amends KRS 532.100 to require a jail be certified before
housing any female state inmates and provides a delayed effective date
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of January 1, 2019; amends KRS 403.725 to allow orders of protection to
be filed at a domestic violence shelter or a rape crisis shelter if the shelter
elects to participate in the filing; amends KRS 456.030 to allow
interpersonal protective orders to be filed at a domestic violence shelter
or a rape crisis shelter if the shelter elects to participate in the filing;
creates a new section of KRS Chapter 439 to allow an eligible pregnant
woman who is charged or convicted of a KRS Chapter 218A offense and
who is found by a court or the Department of Corrections to have a
substance use disorder to be released from custody to complete inpatient
residential treatment; provides that if the eligible pregnant woman
successfully completes treatment, she does not have to return to custody
unless she is charged with a new misdemeanor or felony offense;
amends KRS 431.517 to prohibit an offender charged with an offense
under KRS Chapter 507 from pretrial home incarceration unless the court
makes a finding that the offender does not pose a threat to society;
amends KRS 439.3401 to make criminal attempt to commit murder of a
peace officer or a firefighter an offense for which at least 85 percent of the
sentence must be served before probation or parole; and amends KRS
441.127 to expand credits available to misdemeanants; designates as the
Women's Dignity in the Justice System Act.
AN.

SB 137
AN ACT relating to the Kentucky Rules of Evidence. Establishes a new
Kentucky Rule of Evidence to provide a hearsay exception for an out-ofcourt statement made by a child with a physical, mental, emotional, or
developmental age of 12 years or less at the time of trial or hearing
describing any sexual act performed by, with, or on the child or describing
any act of physical violence directed against the child.

AO.

SB 138
AN ACT relating to reorganization. Amends KRS 12.020, 45.001, and
148.522 to abolish the Office of Capital Plaza Operations of the Tourism,
Arts and Heritage Cabinet; and confirms Executive Order 2017-0888.

AP.

SB 139
AN ACT relating to ownership documents for property. Amends KRS
382.135 to describe the requisite "full name" for an grantor and grantee
when recording a deed to real property and direct that the record is still
notice and admissible as evidence if the instrument is not in compliance
with the provisions as set out in this section; amends KRS 186A.190 to
remove requirement that notices be made in a newspaper with statewide
publication prior to the issuance of a new vehicle title to certain creditors.

AQ.

SB 140
AN ACT relating to notifications. Amends KRS 158.186, relating to
publication of statutes relating to rights of students and posting of texts on
American history and heritage, to clarify notice requirements for laws,
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change duty to report to the commissioner of education, and require
certification of compliance.
AR.

SB 142
AN ACT relating to training for telecommunicators. Amends KRS 15.550
to require telecommunicators who provide dispatch for emergency
medical conditions to be trained in high-quality telephone
cardiopulmonary resuscitation (T-CPR).

AS.

SB 144
AN ACT relating to audits of county officers. Amends KRS 43.070 to allow
clerks and sheriffs to enter into an agreement with the Auditor of Public
Accounts to satisfy statutory audit requirements by entering into an
agreed-upon procedures engagement that will be performed by the
Auditor, and stipulate that county clerks or sheriffs entering office for the
first time or after a break in service are not eligible for the agreed-upon
procedures engagement for the first audit period after assuming office.

AT.

SB 150
AN ACT relating to executive branch ethics. Amends KRS 11A.100 to
exempt the Executive Branch Ethics Commission hearings from certain
provisions of KRS Chapter 13B; amends KRS 13B.020 to exempt
Executive Branch Ethics Commission hearings from KRS 13B.030(2)(b);
amends KRS 13B.050 to remove the notice requirements for notices
issued under KRS 11A.080(4)(b) when a party fails to file an answer or
otherwise fails to participate; and amends KRS 13B.090 to establish a
higher burden of proof if required elsewhere by law.

AU.

SB 151
AN ACT relating to retirement. Amends KRS 6.505 to stipulate that the
"inviolable contract" provisions shall not apply to legislative changes to
Legislators' Retirement Plan (LRP) that become effective on or after July
1, 2018, and makes technical changes; amends KRS 6.520 to reduce the
benefit factor of LRP members who began participating prior to January
1, 2014, from 2.75 percent to 1.97 percent for years of service accrued on
or after January 1, 2019; amends KRS 6.525 to remove salary reciprocity
for non-legislative compensation earned in another state-administered
retirement system on or after January 1, 2019, and to require that LRP
benefits at retirement shall be calculated based solely on legislative
compensation; amends KRS 6.518 to conform; amends KRS 21.360 to
require that the "inviolable contract" provisions shall not apply to
legislative changes to the Judicial Retirement Plan (JRP) that become
effective on or after July 1, 2018, and makes technical changes; amends
KRS 21.374 to remove provisions relative to the election to participate in
the cash balance plan by existing members and allows LRP and JRP
members to elect to cease participating in LRP or JRP and participate
prospectively in KERS in the new optional 401(a) money purchase plan
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for any future service as a legislator, judge, or justice; amends KRS
21.402 to change the annual interest credit in the JRP/LRP cash balance
plans to 85 percent of the five-year net return above 0 percent if the
member is contributing to a state-administered retirement system or plan
and 0 percent if the person is not contributing to a state-administered
retirement system or plan; amends KRS 21.460 to prohibit the purchase
of recontributions of refunds to LRP/JRP by members who are
participating in the 401(a) money purchase plan; amends KRS 21.480 to
stipulate that the "inviolable contract" provisions shall not apply to
legislative changes to JRP that become effective on or after July 1, 2018,
and makes technical changes; amends KRS 21.372 and 21.385 to make
technical/conforming amendments to JRP/LRP statutes; creates a new
section of KRS 61.510 to 61.705 to establish an optional 401(a) money
purchase plan, in lieu of the hybrid cash balance plan, for new
nonhazardous members who begin participating in the Kentucky
Employees Retirement System (KERS) and County Employees
Retirement System (CERS) on or after January 1, 2019, who elect to
participate in the plan within 90 days of employment, stipulates that the
optional money purchase plan shall be a mandatory defined contribution
plan that operates as another benefit tier in KERS/CERS and shall be
based upon a 5 percent employee contribution, a 4 percent employer
contribution, and investment returns, permits the Kentucky Retirement
Systems (KRS) board to allow investment options with the KRS
investment pool, through contract with an external vendor, or through an
agreement with the Kentucky Public Employees Deferred Compensation
Authority (KDC), provides for a five-year vesting period for employer
contributions in the 401(a) money purchase plan, allows a member to
retire and take a refund or his or her account or annuitize his or her
account balance in the 401(a) money purchase plan into one of the
payment options provided by the system upon reaching age 65 with five
years' service or upon meeting a combined age and service requirement
of 87 years with a minimum age of 57; amends KRS 16.505, 61.510, and
78.510 relative to State Police Retirement System (SPRS), KERS, and
CERS to exclude uniform and equipment allowances from the definition of
creditable compensation, requires that a final compensation based upon
the highest three (hazardous) or highest five (nonhazardous) years of
creditable compensation shall contain at least 36 or 60 months, as
applicable, for those members retiring on or after January 1, 2019; for
Tier I nonhazardous KERS and CERS members retiring on or after July 1,
2023, prohibits lump-sum payments for compensatory time at retirement
from increasing retirement benefit calculations; defines "nonhazardous
position" and "accumulated employer contribution" and makes technical
and conforming changes; amends KRS 61.546 and 78.616 to prohibit the
use of sick leave service credit to determine retirement eligibility or to
reduce applicable actuarial penalties for KERS, CERS, and SPRS
members who began participating prior to January 1, 2014, and who
retire on or after July 1, 2023; prohibits additional KERS/CERS agencies
from electing to adopt a sick leave program on or after August 1, 2018;
amends KRS 61.565 to define normal cost for purposes of funding for
KERS, CERS, SPRS, LRP, and JRP; requires that costs for the optional
401(a) money purchase plan shall be included in the normal cost
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calculation; requires that, for the 2019 actuarial valuation, the unfunded
liabilities shall be financed using a level dollar amortization method and
that unfunded liability payments shall be prorated to each employer based
upon the employer's average share of payroll over fiscal years 2015,
2016, and 2017, except for those employers who have ceased
participation; requires that employer funding requirements shall be
determined using the entry age normal cost method, a five-year asset
smoothing method, and assumptions adopted by the KRS board; requires
KERS and SPRS rates to be adjusted annually, rather than on a biennial
basis, in the 2020-2022 budget biennium; amends KRS 61.597 to change
the annual interest credit for KERS/CERS nonhazardous members in the
cash balance plan to 85 percent of the 10-year net return above 0
percent, but only a 0 percent annual interest credit for former members
who are not contributing to a state-administered retirement system or
plan; amends KRS 16.601 to require that in the event of a line-of-duty
death of a KERS, CERS, or SPRS hazardous member, the spouse shall
supersede the beneficiary designation on file; amends KRS 61.552 to
require that members who begin participating in the optional 401(a)
money purchase plan shall not be eligible to purchase service credit and
makes conforming amendments; amends KRS 61.555 to credit a member
participating in the optional 401(a) money purchase plan with employee
and employer contributions if called to active duty military service while
working; amends KRS 61.637 to specify required breaks in employment
for KERS, CERS, SPRS, LRP, JRP, and Teachers' Retirement System
(TRS) retirees who retire on or after January 1, 2019, and are reemployed
on or after January 1, 2019, in a KRS eligible position and to prohibit
these reemployed retirees from earning a second retirement account
upon reemployment; amends KRS 61.702 to require KRS employees who
began participating on or after July 1, 2003, but prior to September 1,
2008, to contribute towards retiree health funding an amount equal to 1
percent of creditable compensation; amends KRS 61.705 to exclude
members who begin participating on or after January 1, 2014, from the
$5,000 death benefit payable to KERS, CERS, and SPRS retired
members with at least four years of service; amends KRS 16.652, 61.692,
and 78.852 to stipulate that the KERS, CERS, and SPRS "inviolable
contract" provisions shall not apply to legislative changes that become
effective on or after July 1, 2018; makes technical changes; amends KRS
61.5955 to remove provisions relative to election by pre-2014 KERS,
CERS, and SPRS members to participate in a cash balance plan and
amend to provide that KERS and CERS nonhazardous members may
elect to cease participating in the pension plan and participate
prospectively in the optional 401(a) money purchase plan for future
service; amends KRS 61.655 to prohibit a member of the General
Assembly, public servant, or trustee or employee of the KRS board from
having any interest in the business of KRS while employed/serving and
for a period of five years following employment/service starting from July
1, 2017; amends KRS 16.583, 16.645, 61.575, 61.595, 78.640, 61.580,
61.559, 61.605, 61.640, 61.680, 78.545, and 78.650
to
make
technical/conforming amendments; creates a new section of KRS
161.220 to 161.716 to establish a hybrid cash balance plan for new
Teachers' Retirement System (TRS) members who begin participating on
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or after January 1, 2019; requires the hybrid cash balance plan to operate
as another benefit tier in TRS, has a benefit based on a 9.105 percent
employee contribution for nonuniversity members and a 7.625 percent
employee contribution for university members, an 8 percent employer
credit for non-university members and a 4 percent employer credit for
university members, and an annual interest credit of 85 percent of the 10year net return above 0 percent, but only a 0 percent annual interest
credit for former members who have left employment for both
nonuniversity and university members; provides for a 5-year vesting
period for employer credits in the TRS hybrid cash balance plan; permits
a member to retire and take a refund of his or her account or annuitize his
or her account balance in the TRS hybrid cash balance plan into one of
the payment options provided by the system upon reaching age 65 with 5
years' service or upon meeting a combined age and service requirement
of 87 years with a minimum age of 57; allows a TRS member with less
than 5 years of service to elect participation in the hybrid cash balance
plan; amends KRS 161.155 to limit the amount of sick leave payments
that can be applied to TRS retirement benefit calculations to the amount
of sick days accumulated as of December 31, 2018; prohibits part-time
and substitute teacher provisions for TRS coverage from applying to
reemployed retirees who retire on or after January 1, 2019; amends KRS
161.220 to define "university member," "nonuniversity member,"
"accumulated account balance," and "accumulated employer credit";
amends KRS 161.460 to prohibit a member of the General Assembly,
public servant, or trustee or employee of the TRS board from having any
interest in the business of TRS while employed/serving and for a period of
5 years following employment/service starting from July 1, 2017; amends
KRS 161.470 to prohibit new members of TRS from purchasing
recontributions of refunds and stipulates that existing members cannot
use recontributions of refunds for purposes of determining the date the
individual became a member of TRS; amends KRS 161.480, 161.500,
161.507, 161.515, 161.545, 161.5465, 161.547, 161.548, 161.549, and
161.595 to remove certain service purchase provisions for new TRS
members effective January 1, 2019; makes technical/conforming
amendments; amends KRS 161.550 to require TRS employers to pay the
full actuarially-required contribution rate; requires that for the employer
rates payable on or after July 1, 2020, the unfunded liabilities shall be
financed using a level dollar amortization method and prorates unfunded
liability payments to each employer based upon the employer's average
share of payroll over fiscal years 2015, 2016, and 2017; stipulates that
employer funding requirements shall be determined using the entry age
normal cost method, a five-year asset smoothing method, and
assumptions adopted by the TRS board; defines "normal cost" and
"actuarially accrued unfunded liability contribution," and requires that local
school districts shall pay 2 percent of pay towards the costs of new TRS
members retirement benefits; amends KRS 161.568 to prohibit new
members, effective January 1, 2019, from transferring service into TRS
from an optional defined contribution retirement plan administered by
university employers; amends KRS 161.605 to provide that TRS
members who retire on or after January 1, 2019, and return to work shall
not earn second retirement accounts in TRS; requires certain breaks in
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employment and salary limitations for TRS retirees returning to work in a
TRS position; amends KRS 161.620 to stipulate that the TRS cost of
living adjustment (COLA) provisions do not apply to new members,
effective January 1, 2019; amends KRS 161.623 to limit sick leave
service credit to the level of sick leave accumulated as of December 31,
2018, for TRS members receiving service credit for accumulated sick
leave; prohibits agencies who have not elected to establish a TRS sick
leave program from doing so on or after August 1, 2018; amends KRS
161.655 to prohibit the life insurance benefit from TRS from being
applicable to new members, effective January 1, 2019; amends KRS
161.661 to conform TRS disability provisions to the plans for new
members; amends KRS 161.714 to provide that the TRS "inviolable
contract" provisions shall not apply to legislative changes that become
effective on or after July 1, 2018, or to new TRS members with the
exception of the new member's accumulated account balance; amends
KRS 161.400, 161.420, 161.480, 161.520, 161.522, 161.525, 161.540,
161.580, 161.585, 161.590, 161.600, 161.612, 161.615, 161.630,
161.650, and 161.700 to make technical/conforming TRS amendments;
amends KRS 7A.250 to stipulate that the Public Pension Oversight
Board's hiring of an actuary to perform a review of state-retirement
system rates is voluntary; makes conforming/technical amendments;
creates a new section of KRS Chapter 18A to establish conflict of interest
provisions for Kentucky Public Employees Deferred Compensation
Authority (KDC) employees and trustees; prohibits a member of the
General Assembly, public servant, or trustee or employee of the KDC
board from having any interest in the business of KDC while
employed/serving and for a period of five years following
employment/service (starting from July 1, 2017); amends KRS 11A.010 to
make the KDC board subject to the Executive Branch Code of Ethics;
amends KRS 18A.245 and 61.598 to make conforming/technical
amendments; requires the Public Pension Oversight Board (PPOB) to
establish an advisory committee to evaluate CERS separation/
restructuring of the KRS systems and report recommendations to the
PPOB no later than December 1, 2019; requires KRS and TRS to provide
updates on the development of the system, including the impact of state
or federal law, to the PPOB no later than August 1, 2018; stipulates that
line-of-duty death changes to KRS 16.601 are applicable to surviving
spouses of hazardous members who died in the line of duty on or after
January 1, 2017; includes severability clause.
AV.

SB 152
AN ACT relating to teacher compensation. Amends KRS 157.390 to allow
school districts to provide compensation in addition to that provided in the
single salary schedule for all classroom teachers in a school identified as
being in targeted or comprehensive support and improvement status.

AW.

SB 160
AN ACT relating to the sale of consumer goods during a state of
emergency. Amends KRS 367.372 to include additional definitions;
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amends KRS 367.374 to revise the time of an initial order to 15 days,
provide for early termination, and clarify when prices are not in violation of
the statute; and amends KRS 367.374 to limit the total civil penalty
allowed to $25,000 for any 24 hour period and limit additional penalties.
AX.

SB 181
AN ACT relating to sex offender registrants. Amends KRS 17.500 to
revise the definition of "criminal offense against a victim who is a minor"
and "registrant information"; amends KRS 17.510 to require registrants to
provide palm prints, motor vehicle operator's license numbers, and
government-issued identification card numbers, and require registrants to
inform the appropriate local probation and parole office of travel outside
the country; amends KRS 17.520 to make a technical correction; and
amends KRS 17.580 to conform.

AY.

SB 182
AN ACT relating to all-terrain vehicles. Amends KRS 189.515 to define
federal all-terrain vehicle standards, set forth age restrictions for all-terrain
vehicle use, restrict the carrying of passengers on all-terrain vehicles,
require all-terrain vehicles be operated in accordance with federal allterrain vehicle standards, and prohibit removal of the manufacturer age
restriction warning label from an all-terrain vehicle.

AZ.

SB 200
AN ACT relating to the Kentucky Communications Network Authority,
making an appropriation therefor, and declaring an emergency. Amends
KRS 154.15-020 to allow the Kentucky Communications Network
Authority to leverage future revenues through debt or financing; amends
2018 HB 200/EN to appropriate money to the Kentucky Communications
Network Authority from the general fund and to remove language
pertaining to finding funding sources for availability payments and
operating expenses; APPROPRIATION; EMERGENCY.

BA.

SB 201
AN ACT relating to services for children and transition-age youth.
Amends KRS 200.503 to define "system of care" and "transition-age
youth"; amends KRS 200.505 to alter membership and name of state
interagency council; amends KRS 200.509 to change membership of
regional interagency councils; amends KRS 605.035 to change
participation of members of regional interagency councils in family
accountability, intervention, and response teams; and amends various
sections to conform.

BB.

SB 202
AN ACT relating to the Council on Postsecondary Education. Amends
KRS 164.013 to make the employment of a search firm optional when
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filling the position of the Council on Postsecondary Education president
and delete the requirement that the president's compensation exceed that
of any public university president.
BC.

SB 203
AN ACT relating to public-private partnership projects. Amends KRS
45A.077 to suspend the requirement for General Assembly approval for
public-private partnership projects contracted for projects publicized prior
to July 1, 2020, and remove the requirement for approval of the
Government Contract Review Committee of the public-private partnership
contract.

BD.

SB 204
AN ACT relating to income tax checkoff programs and making an
appropriation therefor. Creates a new section of KRS Chapter 141 to
permit taxpayers to donate to the Kentucky CASA network fund from their
individual income tax refund, require the tax refund designation to be
printed on the face of the Kentucky individual income tax return, require
the tax return instructions to include information about the Kentucky
CASA network fund, and require the Kentucky Department of Revenue to
transfer the funds designated by taxpayers to the Kentucky CASA
network fund by July 1 of each year; and creates a new section of KRS
Chapter 620 to establish the Kentucky CASA network fund and provisions
of the fund.

BE.

SB 210
AN ACT relating to possession of a firearm by a felon. Amends KRS
527.040, regarding possession of a firearm by a convicted felon, to
enhance the penalties for a second or subsequent offense if the felon
possesses a firearm during the commission of any new felony or
misdemeanor; if the firearm possessed by a felon during the commission
of the new crime is a handgun, the penalty for a conviction under KRS
527.040 is enhanced from a Class C to a Class B felony; and if the
firearm is not a handgun, the penalty for a conviction is enhanced from a
Class D to a Class C felony.

BF.

SB 211
AN ACT relating to the Tourism, Arts and Heritage Cabinet. Amends KRS
12.020 and 148.522 to abolish the Kentucky Sports Authority and the
Office of Creative Services in the Tourism, Arts and Heritage Cabinet;
amends KRS 148.522 to delete a reference to the Office of Creative
Services; amends the definition of "target county" in KRS 148.0221 to
include Jackson and Pulaski counties; confirms Executive Order 2017732.
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BG.

SB 228
AN ACT relating to athlete agents. Amends KRS 164.6901 to rename
KRS 164.6901 to 164.6935 the Revised Uniform Athlete Agents Act;
amends KRS 164.6903 to revise the definitions of "athlete agent" and
"student-athlete" and to define "educational institution," "enrolled,"
"interscholastic sport," "licensed, registered or certified professional,"
"recruit or solicit," and "sign," and exempts a parent or guardian from the
definition of an "athlete agent" unless that parent or guardian is receiving
compensation or expects compensation for attempts to influence a
student-athlete to enter into an agency contract, or for attempting to
negotiate employment for a student-athlete as a professional athlete;
amends KRS 164.6907 to clarify the time period for submitting an
application; amends KRS 164.6909 to expand the requirements for an
athlete agent application form and the registration process; amends KRS
164.6911 to clarify reasons for which registration may be denied and the
license renewal process; amends KRS 164.6913 to clarify reasons for
refusing to issue or to suspend or revoke a registration; creates a new
section of KRS 164.6901 to 164.6935 to allow the department to issue a
temporary license; amends KRS 164.6915 to establish a fee to renew a
registration based on registration in another state; amends KRS 164.6917
to specify requirements for an agency contract; amends KRS 164.6919 to
specify communication requirements an athlete agent must meet;
amends KRS 164.6921 to include parents or guardians of minor studentathletes; amends KRS 164.6923 to require an athlete agent to create
records; amends KRS 164.6925 to clarify actions prohibited by athlete
agents; amends KRS 164.6929 to allow student-athletes as well as
educational institutions to bring action for damages and increase civil
penalty from $25,000 to $50,000; and amends KRS 164.6933 clarify the
interaction of KRS 164.6901 to 164.6935 with regard to federal electronic
signatures statutes.

BH.

SB 249
AN ACT relating to oil and gas hearings. Amends KRS 13B.020 to
exempt oil and gas hearings held under KRS Chapter 353 from the
hearing requirements of KRS Chapter 13B, except for hearings
conducted by the Kentucky Oil and Gas Conservation Commission under
KRS Chapter 353.500 to 353.720; amends KRS 353.060 to provide for
petition and notice requirements for oil and gas hearings held by the
Energy and Environment Cabinet's Office of Administrative Hearings
relating to drilling near coal-bearing strata; amends KRS 353.200 to
specify that the Department for Natural Resources may receive
complaints of drilling or mining operations with the cabinet's Office of
Administrative Hearings; amends KRS 353.510 to define "notice";
amends KRS 353.590 to change the bond forfeiture process for
noncomplying operators and make orders or final determinations under
the section subject to review under designated petition provisions;
amends KRS 353.5901 to require the director to make a final agency
determination with regard to a mediation plan between well operators and
surface owners, make orders or final determinations under the section
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subject to review under designated petition provisions, and make
conforming changes; amends KRS 353.620 to allow the director to
determine whether a distance variance may be permitted for a well, and
make orders or final determinations under the section subject to review
under designated petition provisions; amends KRS 353.630 to change
notice requirements relating to the pooling of oil and gas interests, and
make orders or final determinations under the section subject to review
under designated petition provisions; amends KRS 353.640 to change
notice requirements for pooling orders relating to unknown or unlocatable
owners, and make orders or final determinations under the section
subject to review under designated petition provisions; amends KRS
353.645 to specify who interested persons are with regard to pooled oil
and gas interests, make orders or final determinations under the section
subject to review under designated petition provisions, and make
conforming changes; amends KRS 353.700 to change the appeal
process for final determinations made or orders issued under KRS
Chapter 353, establish petition and hearing procedures, require the
cabinet to promulgate administrative regulations to establish formal and
informal hearing procedures, allow for appeal to Franklin Circuit Court of
final orders issued by the secretary under the section, and make
conforming changes; amends KRS 353.806 to make orders or final
determinations under the section subject to review under designated
petition provisions and make conforming changes; amends KRS 353.808
to change notice requirements for pool orders relating to sequestration of
carbon dioxide; provides that orders or final determinations under the
section are subject to review under designated petition provisions.
BI.

SB 250
AN ACT relating to screening for hepatitis C. Amends KRS 214.160 to
establish that all pregnant women shall be tested for hepatitis C and
recommends testing for children born from a pregnant woman who has a
positive hepatitis C test result.

BJ.

SCR 171
Establishes the Childhood Cancer Caucus within the Kentucky General
Assembly.

BK.

SCR 176
Urges the Kentucky Cabinet for Health and Family Services, Department
for Medicaid Services (DMS) to continue improving the provision of
colorectal cancer screening services to Kentucky Medicaid recipients,
which should include achieving an 80 percent colorectal cancer screening
rate for certain Kentucky Medicaid recipients and holding Medicaid
managed-care organizations accountable for achieving this goal, and
urges the DMS to ensure that all colorectal cancer screening services
criteria for Medicaid managed care plans align, at a minimum, with the
United States Preventive Services Task Force guidelines for reducing
mortality from colorectal cancer.
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BL.

SJR 52
Directs the Kentucky Department of Education to partner with the
University of Kentucky Human Development Institute and University of
Louisville College of Education and Human Development and to
implement and bolster the Kentucky Peer Support Network Project in
public schools across the Commonwealth; requires that the KDE
collaborate with the University of Kentucky Human Development Institute
and University of Louisville College of Education and Human
Development to identify and secure grant funding for the Kentucky Peer
Support Network Project and Teaching and Learning Pathway; requires
the KDE to report to the Interim Joint Committee on Education on the
status of funding efforts no later than July 1 each year; and waives
reporting requirement on years the Kentucky Peer Support Network
Project is fully funded.

BM.

SJR 158
Requests the Tourism, Arts and Heritage Cabinet to collaborate with
stakeholder organizations to identify and suggest ways to preserve
historically significant Civil War heritage tourism sites; directs the cabinet
to provide feedback to a report submitted by the Civil War Sites
Association and the Civil War Trust to the Interim Joint Committee on
Tourism, Small Business, and Information Technology.

BN.

SJR 218
Directs state agencies to conduct self-studies to examine practices that
contribute to food waste and identify new practices that would reduce
food waste and increase food donations to charitable feeding agencies;
directs each agency to submit a written report of its findings to the IJC on
Agriculture; directs the Finance and Administration Cabinet to develop
food waste reduction guidelines to be used by all state agencies and to
present those guidelines to the IJC on Agriculture.

II.

HOUSE BILLS
A.

HB 1
AN ACT relating to child welfare. Creates a new section of KRS Chapter
6 to establish the Child Welfare Oversight and Advisory committee;
amends KRS 194A.030 to move the Office of the Ombudsman within the
Cabinet for Health and Family Services (CHFS) from directly in the
Secretary's Office to establish it more independently, and specify
investigative direction of the office of the ombudsman and requires the
content of reports to be submitted to the General Assembly; amends KRS
199.461 to require additional reporting of statewide, regional, district, and
county caseload average for state social service workers; amends KRS
199.470 to expand the definition of relative for adoption purposes and
align placement options with the Interstate Compact on the Placement of
Children; amends KRS 199.641 to allow CHFS to contract with any,
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including for-profit, child-caring facilities and child-placing agencies and to
allow CHFS to move to a modernized rate structure with private foster
care providers; amends KRS 199.800 to update definitions; amends KRS
199.801 to update and establish new processes for state-level and
regional placement coordinators for children in the custody of the cabinet
and establishes new diligent recruitment planning; creates a new section
of KRS 199.470 to 199.590 to require CHFS to establish uniform home
study processes; creates a new section of KRS 199.640 to 199.670 to
require the secretary of CHFS to designate a study group to make
recommendations regarding the creation and implementation of
performance-based contracting for licensed child-caring facilities and
child-placing agencies in the Commonwealth, require the study group to
report its findings to the legislature by December 1, 2018, require CHFS
to establish and implement performance based contracting by July 1,
2019, and require the new standards to be applied to all child-caring and
child-placing programs operated by CHFS; repeals and reenacts KRS
200.575 by updating and establishing new processes for delivery of family
preservation services and specifies that the required annual evaluation by
CHFS of family preservation services be submitted to the Child Welfare
Oversight and Advisory Committee; amends KRS 213.056 to change
language required to be on a Kentucky birth certificate of a person
adopted from outside the United States; amends KRS 213.141 to
establish that there will be no fee for copies of birth certificates for
children who are in the custody of the state; amends KRS 600.020 to
expand the definition of "abused or neglected child" related to how long a
child is in the custody of the cabinet; amends KRS 605.120 to establish
language to allow for a broader array of services and how to pay for the
services for relative caregivers, require that an established report related
to foster parent reimbursement rates be delivered to the newly created
Child Welfare Oversight and Advisory Committee, and change language
related to haircut decisions by foster parents to clarify that in making
those decisions the cabinet can restrict them for religious, racial, ethnic,
or national origin reasons; amends KRS 610.040 to make changes
regarding service of process in a timely manner upon a parent involved in
a pending case; creates a new section of KRS Chapter 620 to require
CHFS to provide a minimum 10 day notice to a foster family and the childcaring facility or child-placing agency if a foster child is to be moved to a
new placement or reunified with their family; creates a new section of
KRS Chapter 620 to establish language to resolve delays due to
simultaneous criminal proceedings and dependency, neglect, or abuse
cases; creates a new section of KRS Chapter 620 to establish language
to allow CHFS to charge a $10 fee for background checks of child abuse
and neglect records in certain circumstances; amends KRS 620.050 to
establish language to allow the cabinet and courts access to interviews
and records from Children's Advocacy Center administrative hearings
related to the substantiation of finding of child abuse, neglect, and
dependency and establishes new language to make it clear that children's
advocacy centers may, in its sole discretion, provide testimony during an
administrative hearing process in lieu of files, reports, notes, photographs,
records, electronic and other communications, and working papers used
or developed by the center if the center determines that the release poses
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a threat to the safety or well-being of the child, or would be in the best
interests of the child; amends KRS 620.060 to establish language to
simplify and clarify where an abuse, neglect, or dependency court case
can be filed; amends KRS 620.070 to make changes in order to help
resolve conflicts regarding service of process in a timely manner upon a
parent involved in a pending case; amends KRS 620.180 to require that,
by January 1, 2019, CHFS shall establish and implement the processes,
procedures, timelines and requirements to ensure that children committed
to the cabinet as dependent, neglected, or abused and placed in foster
family homes are timely reunified with his or her biological family or
identified for and placed in a new permanent home, change the five day
requirement to a 10 calendar day requirement for the initial case
conference for a child who was removed, and establish a six month case
permanency review and submission to the court and three month reviews
after that culminating in a recommendation being made to the court after
15 cumulative months out of 48 months that a child is in custody of the
state as to whether reunification or adoption should occur; amends KRS
620.270 to establish changes to the existing Citizen Foster Care Review
Boards in the state to establish an interested party review to occur to
allow a forum for citizens throughout the state to express their thoughts
and opinions related to child welfare cases that they are a part of;
amends KRS 620.290 to make a technical conforming change; amends
KRS 620.310 to establish changes to the existing Citizen Foster Care
Review Boards related to the election of the chairpersons; amends KRS
625.090 to permit a Circuit Court to involuntarily terminate parental rights
in certain instances if the child is found to have been diagnosed with
neonatal abstinence syndrome, the cabinet has filed a petition, and if,
among other things, the court finds that the child has been in foster care
under the responsibility of the cabinet for 15 cumulative months out of 48
months preceding the filing of the petition to terminate parental rights;
amends KRS 625.110 to establish a time period in which an appeal can
be made to an order involuntarily terminating parental rights; creates two
new sections of KRS Chapter 199 to establish a putative father registry in
the Cabinet for Health and Family Services, prescribe the data the
registry will contain and who may access the data, establish the purpose
of the putative father registry, and establish a $25 fee to any person who
requests a search of the registry; amends KRS 199.480 to conform and
establish a 30 day time limit after a child's birth for a putative father to
register with the registry; amends KRS 199.990 to establish penalties for
violations of accessibility of the putative father registry; amends KRS
406.081 to require courts to resolve cases against alleged fathers who do
not comply with ordered genetic testing; amends KRS 406.091 to require
the party requesting that the paternity action be filed to pay for genetic
testing; amends KRS 625.065 to establish additional conditions when a
putative father shall be made a party to involuntary termination of parental
rights; amends KRS 199.502 to conform and to establish language
related to allowing a court to appoint attorneys for birth parents in
adoption proceedings if the court finds the birth parents to be indigent;
amends KRS 199.473 to conform; amends KRS 199.490 to conform;
amends KRS 625.040 to conform and establishes that a petition for
voluntary termination of parental rights be fully adjudicated and a final
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judgement entered by the court within six months of the filing of the
petition; amends KRS 625.042 to conform and establishes a 30 day
requirement related to voluntary termination of parental rights and the
cabinet's approval; amends KRS 625.043 to conform; amends KRS
625.050 to establish that a petition for involuntary termination of parental
rights be fully adjudicated and a final judgement entered by the court
within 6 months of the filing of the petition; amends KRS 199.500 to
establish that a signed consent for adoption shall become final and
irrevocable 20 days after it is signed; creates a new section of KRS
Chapter 620 to establish that if CHFS determines that return to home is
not recommended for a child, the parent or person exercising custodial
control of the child may appeal the determination of CHFS within 30 days
of the cabinet's determination and require CHFS to review the appeal and
make its final determination within three months after the appeal is filed;
amends KRS 620.146 to establish language related to how CHFS
contacts a school when a change of custody occurs for a child in a
dependency, neglect, or abuse case and establish that electronic and
facsimile notice is now allowed; amends KRS 620.360 related to the
foster parent bill of rights to make it an explicit right that a foster parent
shall receive notice of, have a right to attend, and have a right to be heard
in, either verbally or in writing, any cabinet or court proceeding held with
respect to the child, prohibit a foster parent caring for the child from being
made a party to a proceeding solely on the basis of the notice and right to
be heard, and apply the foster parent bill of rights to all foster parents;
creates a new section of KRS Chapter 620 to require the secretary of
CHFS to designate a study group to make recommendations regarding
the feasibility and implementation of the privatization of all foster care
services in the Commonwealth and require the study group to report its
findings to the legislature by July 1, 2019; amends KRS 620.100 to
establish possible court appointed legal representation for a de facto
custodian in child custody cases; amends KRS 21A.190 requiring a
statutorily required report related to the opening of juvenile court
proceedings to be delivered to the newly created Child Welfare Oversight
and Advisory Committee; amends KRS 157.065 requiring that a
statutorily required report related to school breakfast programs to be
delivered to the newly created Child Welfare Oversight and Advisory
Committee; amends KRS 194A.146 requiring that a statutorily required
report related to the statewide strategic planning committee for children in
placement to be delivered to the newly created Child Welfare Oversight
and Advisory Committee; amends KRS 194A.365 requiring that a
statutorily required report related to the numbers of children in the
custody of the state to be delivered to the newly created Child Welfare
Oversight and Advisory Committee; amends KRS 199.8943 requiring that
a statutorily required report related to the quality-based graduated early
childhood rating system to be delivered to the newly created Child
Welfare Oversight and Advisory Committee; amends KRS 199.8983
requiring that a statutorily required report related to the annual report of
the Kentucky Child Care Advisory Council to be delivered to the newly
created Child Welfare Oversight and Advisory Committee; amends KRS
211.684 requiring that a statutorily required report related to the annual
report of the cabinet child fatality reporting system to be delivered to the
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newly created Child Welfare Oversight and Advisory Committee; amends
KRS 620.055 requiring that a statutorily required report related to the
annual report of the external child fatality and near fatality panel to be
delivered to the newly created Child Welfare Oversight and Advisory
Committee; amends KRS 620.320 requiring that a statutorily required
report related to the annual report of the citizen foster care review boards
must be delivered to the newly created Child Welfare Oversight and
Advisory Committee and require the report to include findings of the local
citizen foster care review board community forums; amends KRS 17.185
relating to fingerprint requirements by the Kentucky State Police; and
repeals KRS 199.565, 199.805, 200.580, 200.585, 200.590, 200.595,
200.600, and 200.605.
B.

HB 2
AN ACT relating to workers' compensation. Amends KRS 342.020 to limit
the time period of payment of medical expenses for certain permanent
partial disabilities to 780 weeks but provide a mechanism for an injured
worker to apply for extended medical benefits and limit the number of
drug screens for which the employer will be liable; amends KRS 342.035
to specify circumstances upon which utilization review can be waived,
mandate promulgation of treatment guidelines and a pharmaceutical
formulary by the commissioner, and clarify that a fee shall not be charged
when an injured worker requests the initial copy of medical records from a
medical provider; amends KRS 342.040 to indicate that interest will not
accrue when the delay in payment of benefits was caused by the
employee; amends KRS 342.125 to clarify that the four-year period in
which to reopen a claim begins on the date of the original order granting
or denying benefits and that subsequent orders granting or denying
benefits shall not be considered an original order; amends KRS 342.185
to indicate that an application for adjustment of claim for compensation for
a cumulative trauma injury must be made within five years of the last
injurious exposure to the cumulative trauma and that notice and
application must be filed within two years of the employee being informed
by a physician that the cumulative trauma is work-related; amends KRS
342.265 to specify a higher discount rate for lump sum settlements of
awards of forty dollars or less per week; amends KRS 342.270 to require
commissioner of Department of Workers' Claims to promulgate
regulations establishing procedures for resolution of claims within 120
days from the effective date of the Act; amends KRS 342.315 to include
"B" readers who are pulmonary specialists as an examiner in
occupational disease claims; amends KRS 342.316 to change procedure
for filing occupational disease claims, provide that benefits can be
suspended if the employee does not cooperate with or gives poor effort
on a breathing test, require the commissioner to audit "B" readers
performing examinations, and add twelve types of cancers to the list of
conditions that fall under the twenty year statute of limitations; amends
KRS 342.320 to change calculation of attorney fees and increase
limitation on amount of fees to $18,000; amends KRS 342.610 to indicate
that the employee must show that the voluntary introduction of a
substance into his or her body that causes a disturbance of mental or
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physical capacities was not the proximate cause of his or her injury;
amends KRS 342.700 to allow the recovery in subrogation of indemnity
and medical expenses paid to or on behalf of the employee, less a pro
rata share of the employee's legal expenses; amends KRS 342.730 to
increase average weekly wage caps, set time limits for total disability
benefits paid to certain professional athletes, allow payment of temporary
total disability benefits to be offset by gross income minus applicable
taxes paid to an employee during a period of light-duty work or work in an
alternative job position, provide an offset against temporary total disability
benefits for salary continuation or wholly employer-funded disability
retirement plans, indicate that benefits shall terminate when a plaintiff
reaches age 70 or four years after the date of injury, whichever shall last
occur; amends KRS 342.7305 to require employment for a minimum of
one year in order to be the responsible employer in a hearing loss claim;
amends KRS 342.732 to set forth parameters for retraining; deletes
provisions of KRS 342.792 requiring the commissioner of Department of
Workers' Claims to adopt regulations regarding the "B" reader process;
amends KRS 342.794 to require commissioner of Department of Workers'
Claims to maintain a list of "B" readers who are board-certified pulmonary
specialists; and amends KRS 342.990 to conform and specifies the
applicability of substantive changes to claims arising on or after effective
date of Act and remedial changes to all claims irrespective of injury date.
C.

HB 3
AN ACT relating to school curriculum and declaring an emergency.
Creates a new section of KRS Chapter 158 to require, beginning with the
2019-2020 school year, each school district to promote an essential
workplace ethics program, require each local district to establish essential
workplace ethics indicators, require each local board to design an award
to reflect that a student has attained workplace ethics indicators, and
require superintendents to report to the commissioner on the district's
workplace ethics programs; and amends KRS 158.6453 to require the
department to include the essential workplace ethics program on the
school profile report, require the academic standards in practical living
skills for all grade levels include drug abuse prevention, and require the
Office of Drug Control Policy to develop recommendations on instruction
in drug abuse prevention; EMERGENCY.

D.

HB 4
AN ACT relating to the privileging of peer review activities in health care.
Amends KRS 311.377 to add medical malpractice actions, actions arising
out of review of credentials or retrospective review and evaluation, and
actions by an applicant for or grantee of staff privileges to materials that
are confidential and privileged and not subject to discovery, subpoena, or
introduction into evidence, in any civil action in any court if the person or
entity is participating in an initiative for patient safety and quality
improvement.
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E.

HB 5
AN ACT regarding guardianship and conservatorship of partially disabled
or disabled adults. Amends KRS 210.290, relating to public guardianship,
to specify when the Cabinet for Health and Family Services may be
appointed as a resident's limited guardian, guardian, limited conservator,
or conservator and to clarify the duties of the cabinet once appointed;
amends KRS 387.510 to provide that a guardian or limited guardian is to
manage the personal affairs of a disabled person; amends KRS 387.540
to allow a physician assistant to be part of an interdisciplinary evaluation
team; amends KRS 387.570 and 387.580 to allow a bench trial at a
guardianship competency hearing when the parties agree, there is no
objection from interested parties, and all persons preparing the
interdisciplinary report agree that the person is disabled or partially
disabled; amends KRS 387.590 to clarify that the same individual,
agency, or corporation may be both a guardian and a conservator;
amends KRS 387.610 to allow an advanced practice registered nurse or
a physician assistant working within his or her scope of practice to verify a
renewal petition for guardianship or conservatorship; amends KRS
387.660 to remove custody from a guardian's powers and duties; amends
KRS 387.680 to clarify that a limited conservator or conservator may
establish or place financial resources in a trust; and amends KRS
387.670, 387.700, and 387.710 to conform.

F.

HB 11
AN ACT relating to power of attorney. Establishes KRS Chapter 457 to
adopt portions of the Uniform Power of Attorney Act of 2006, define
terms, extend application of chapter to all powers of attorney with certain
exceptions, provide that powers of attorney are durable and for their
execution, establish a choice-of-law rule for determining the law that
governs the meaning and effect of the power of attorney, detail the
relationship between a power of attorney and a conservator or guardian,
outline when a power of attorney becomes effective, establish when a
power of attorney terminates, establish default rules for coagents and
successor agents, allow for reimbursement and compensation of an
agent, detail how an agent accepts appointment, outline an agent's
duties, provide that a principal can lower the standard of liability for an
agent with certain exceptions, establish who may petition the court to
review the agent's conduct, establish liability of an agent, detail how an
agent can resign, provide protections for persons who accept a power of
attorney in good faith, impose liability for refusal to accept a power of
attorney, clarify that the principles of law and equity supplement the
chapter unless displaced by a provision of the chapter, clarify that this
chapter does not supersede any other law applicable to financial
institutions or other entities and that the other law controls if inconsistent
with this chapter, provide that the remedies under the chapter are not
exclusive and do not abrogate any other cause of action or remedy,
require consideration to be given to the need to promote uniformity of the
law with respect to its subject matter among the states that enact it when
applying and construing this uniform act, and clarify the relation of the
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Electronic Signatures in Global and National Commerce Act and this
chapter; amends KRS 367.93103, relating to funeral planning
declarations, to clarify that a funeral declaration included in a will or power
of attorney does not invalidate the will or power of attorney; amends KRS
372.140 and 387.530 to conform; and repeals KRS 386.093, relating to
the effect of incapacity or death on a power of attorney.
G.

HB 22
AN ACT relating to public safety. Amends KRS 446.010 to define
"unmanned aircraft system"; creates a new section of KRS Chapter 500
to prescribe permitted and prohibited uses of drones, provide exceptions,
prohibit use of evidence obtained by a drone in violation of stated
prohibitions, and designate as the Citizens' Freedom from Unwarranted
Surveillance Act; creates a new section of KRS Chapter 501 to clarify
criminal liability for offenses committed using a drone; and creates a new
section of KRS Chapter 525 to create the offense of obstructing an
emergency responder.

H.

HB 30
AN ACT relating to suicide prevention training. Amends KRS 156.095 to
require one hour of suicide prevention training every other year for all
high school and middle school principals, guidance counselors, and
teachers, require the training to be either in-person, by live streaming, or
via a video recording, and permit the training to be included in the four
days of professional development under KRS 158.070; and amends KRS
158.070 to delete requirement for two hours of self-study review for
suicide prevention training, and require a newly hired staff member to
receive a packet of information on suicide prevention when the person is
hired in a year training is not provided.

I.

HB 33
AN ACT relating to the overtaking of bicycles on a roadway. Amends KRS
189.300 to require the operator of any vehicle moving upon a highway to
keep to the right unless signage or markings indicate otherwise; and
amends KRS 189.340 to require vehicles overtaking bicycles to pass at a
distance of at least three feet, provide that if there is not a minimum
distance of three feet available, the passing vehicle is to use reasonable
caution, specify when a motor vehicle may pass a bicycle to the left of the
center of a roadway, and prohibit bicycle operators from riding more than
two abreast in a highway lane unless the roadway is marked exclusively
for bicycle use.

J.

HB 46
AN ACT relating to credit freezes and declaring an emergency. Amends
KRS 367.365 to allow for security freezes to be requested by methods
established by the consumer reporting agency, allow consumers to
request a replacement personal identification number or password in the
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same manner as the original security freeze request, remove the
expiration of a credit freeze after seven years, and include gender-neutral
language; and amends KRS 367.3645 to make technical corrections;
EMERGENCY.
K.

HB 64
AN ACT relating to traumatic brain injury treatment for veterans. Creates
new sections of KRS Chapter 217 to define terms, permit eligible
veterans to use hyperbaric oxygen treatment for treatment of traumatic
brain injury, establish the conditions for use of hyperbaric oxygen
treatment, prohibit sanctions of health care providers, clarify the duties of
health care insurers regarding hyperbaric oxygen treatment prohibit
certain actions by state officials, and designates as the Colonel Ron Ray
Veterans Traumatic Brain Injury Treatment Act.

L.

HB 68
AN ACT relating to law enforcement support programs, declaring an
emergency, and making an appropriation therefor. Creates a new section
of KRS Chapter 15 to require the Department of Criminal Justice Training
to provide a law enforcement professional development and wellness
program, outline standards for program, require program to be
confidential, and create a fund for the program's administration;
APPROPRIATION; EMERGENCY.

M.

HB 69
AN ACT relating to service delivery improvements in managed care
networks. Creates new sections of KRS Chapter 205 to define terms,
require that new or renewed contracts with Medicaid managed care
organizations comply with the Act, require that the Department for
Medicaid Services designate a single credentialing verification
organization to verify credentials for DMS and all contracted Medicaid
MCOs, submit the credentialing organization to Government Contract
Review Committee for comment and review, provide for reimbursement of
the credentialing verification organization, require providers to submit a
single application to the credentialing organization, require notification
within 5 days to the provider if application is complete, require verified
packets be sent to the DMS and Medicaid MCOs within 30 days, require
DMS to enroll providers within 30 days and for the Medicaid MCOs to
determine if they will contract with the provider within 30 days and ensure
that any accepted contract is updated in its systems within 10 days with
up to an additional 15 days if notice is provided, specify that for
reimbursement of claims purposes the credentialing application date shall
be the date of original enrollment and credentialing, prohibit a Medicaid
MCO from requiring a provider to appeal or resubmit any clean claim
during the credentialing period, allow university hospitals to perform
credentialing verification for its providers, require Medicaid MCOs to
establish a Web site for providers to file grievances and claim appeals,
require Medicaid MCOs to provide a telephone line for claims resolution
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and for authorizations of covered services, establish requirements for
internal appeals process of Medicaid MCOs, allow for in-person meetings
for unpaid claims beyond 45 days and that individually or in the aggregate
exceed $2,500, require reprocessing of claims incorrectly paid or denied,
establish timelines and requirements for preauthorization requests,
require that substance use disorder be treated as an expedited
authorization request, establish monthly reporting requirements for MCOs
relating to claims, require reporting between the DMS and the
Department of Insurance, establish penalties for Medicaid MCOs that fail
to comply, prohibit automatic assignment of Medicaid enrollees to a
Medicaid MCO, and require Medicaid MCOs to have a utilization review
plan meeting certain requirements; amend KRS 205.522 to requirement
Medicaid MCOs to comply with KRS 304.17A-515; amend KRS 304.17A515 to require each managed care plan to demonstrate that it offers
physically available acute care hospital services; amend KRS 304.17A576 to require a response about credentialing within 45 instead of 90
days; amend KRS 304.17A-700 to conform; create a new section of
Subtitle 38 of KRS Chapter 304 to require the commissioner of insurance
to promulgate administrative regulations to select utilization review criteria
for use by Medicaid MCOs; amend KRS 304.3-200 to allow revocation of
certificate of authority of an insurer offering Medicaid services for willful or
frequent, repeated violations or failure to comply; amend KRS 304.38-130
to allow revocation of certificate of authority of an HMO offering Medicaid
services for willful or frequent, repeated violations or failure to comply;
amend KRS 304.99-123 to allow the Department of Insurance to assess
fines against Medicaid Managed Care organizations for willful or frequent,
repeated violations or failure to comply.
N.

HB 70
AN ACT relating to sex offender registrants. Amends KRS 17.546 to
prohibit sex offender registrants who have committed a criminal offense
against a victim who is a minor after the effective date of this Act from
knowingly or intentionally using electronic communications for
communicating with or gathering information about a person less than 18
years of age, and provide an exception for a registrant using electronic
communications to communicate with or gather information about his or
her minor child if not otherwise prohibited; and amends KRS 17.500,
17.510, and 17.580 to no longer require a registrant to provide his or her
email addresses or internet usernames to probation and parole.

O.

HB 71
AN ACT relating to distribution of sexually explicit images without the
consent of the person depicted. Amends KRS 531.010 to define "private
erotic matter"; creates a new section of KRS Chapter 531 to prohibit the
distribution of sexually explicit images without consent, make such
distribution a Class A misdemeanor for the first offense and a Class D
felony for the second or subsequent offense, unless it is done for profit, in
which case it is a Class D felony for the first offense and a Class C felony
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for the second or subsequent offense and exempt convictions under this
statute from registration as a sex offender.
P.

HB 74
AN ACT relating to pawnbrokers. Amends KRS 226.040 to require
specific information on a pawnbroker's register to be included on an
Internet-based register, allow alternative forms of identification, require
that the register be available to law enforcement personnel and that it
contain a full description of property purchased or pawned, require that
law enforcement provide a case report or other documentation that an
item has been stolen before a pawnbroker will be required to surrender
the item to a law enforcement official, and require secondhand
merchandise sold to a pawnbroker to be held a minimum of 12 days
before being resold.

Q.

HB 75
AN ACT relating to allowable actions of local entities. Amends KRS
66.480, relating to investments for local governments, to remove the 20
percent restriction from securities and to add to the permitted investments
local governments may make mutual funds, closed-end, and exchangetraded funds and funds investing in individual preferred stock or equities
as long as no more than 7 percent of the portfolio is composed of
individual equities at the time of purchase and qualifying high-quality
corporate bonds if the funds are managed by a professional investment
advisor, specify that these two additional investment types cannot exceed
20 percent of the total amount of money invested by the local
government, establish an investment limit of 5 percent of the total amount
of money invested in any one issuer unless the issuer is the U.S.
government or an agency thereof, or an entity whose obligations are
guaranteed by the federal government, allow exchange-traded funds,
individual equity securities, and individual high-quality corporate bonds to
be invested in, and provides limits for investments, including those for
particular issuers; creates a new section of KRS Chapter 158 requiring
schools to offer the Armed Services Vocational Aptitude Battery (ASVAB)
test annually to students in grades 10 through 12, offer counseling based
on the ASVAB test results, and allow up to four excused absences to
meet with a recruiter of the Armed Forces of the United States or
Kentucky National Guard; and amends KRS 159.035 to allow excused
absences for students who meet with a military recruiter, receive ASVAB
counseling, or pursue enlistment. VETOED.

R.

HB 81
AN ACT relating to disabled parking placards. Amends KRS 189.456 to
require a county clerk to issue one accessible parking placard to an
applicant at no cost, change placard renewal cycle from 2 years to 6
years, provide for placard expiration in the applicant's birth month that
may be renewed up to 12 months prior to expiration, establish a system
for the creation of a decal to be affixed to the placard after renewal,
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require statement for initial permanent placard and placards issued prior
to the effective date of the Act, require that a statement to obtain a
placard be made on a form prescribed by the Transportation Cabinet,
allow a parent or guardian of a disabled person to apply for a placard on
his or her behalf, allow an organization to obtain a placard, require an
initial permanent placard to be issued at no cost, establish a fee of $10 for
all duplicate or replacement placards, designate $8 of the fee to the road
fund and $2 to the county clerk, provide that, if a damaged permanent or
temporary placard is returned to the clerk, there shall be no fee for
replacement, and require the cabinet to promulgate administrative
regulations; amends KRS 189.458 to require that an initial temporary
placard be issued at no charge, require that temporary placards be tied to
the applicant and not the applicant's motor vehicle, and permit physical
therapists and occupational therapists to provide a statement for issuance
of a temporary placard; and amends KRS 186.042 and 186.990 to
conform.
S.

HB 84
AN ACT relating to organ donation. Amends KRS 311.1953 to require the
medical examiner or coroner to release identifying information and
relevant postmortem examination results to a procurement organization if
a decedent's body or body part is medically suitable for transplantation or
therapy; designated as Courtney's Law.

T.

HB 92
AN ACT relating to jail canteens and declaring an emergency. Amends
KRS 441.135 to allow jail canteen profits to be used for the enhancement
of jail safety and security; EMERGENCY.

U.

HB 93
AN ACT relating to the prevention of financial exploitation in financial
accounts. Creates a new section of KRS Chapter 365 to allow qualified
persons to report financial exploitation to certain state agencies and third
parties, allow qualified persons to put a temporary hold on account
transactions and disbursements under certain circumstances if there is a
reasonable belief that the transaction or disbursement may result in
financial exploitation, require qualified persons to provide access to or
copies of certain records, provide an exemption from the Kentucky Open
Records Act for certain records, allow authorized agencies to disclose the
status or final disposition of an investigation to notifying qualified persons,
and provide immunity from administrative or civil liability for good faith
compliance; and designates as the Protection from Financial Exploitation
Act.

V.

HB 96
AN ACT relating to the investigation of fire related crimes. Amends KRS
15.310 to define "fire investigator"; amends KRS 15.340 to provide that
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the Department of Criminal Justice Training shall offer training to fire
investigators; amends KRS 15.380 to add fire investigators to the list of
officers required to be certified by the Kentucky Law Enforcement
Council; amends KRS 15.383 to require the fire investigator's employing
agency to keep a record of marksmanship tests; amends KRS 15.442 to
specify that fire investigators are not eligible to participate in the Kentucky
Law Enforcement Foundation Program fund; creates a new section of
KRS Chapter 95A to allow for the creation and appointment of fire
investigators; creates a new section of KRS Chapter 95A to require fire
investigators to get certified by the Kentucky Law Enforcement Council
and to attend annual in-service training; amends KRS 95.500 to include
fire investigators in the list of positions excluded from specific shifts;
amends KRS 227.200 to define "fire investigator"; amends KRS 227.220
to allow the state fire marshal to appoint fire investigators; creates a new
section of KRS Chapter 227 to require fire investigators to attend basic
training and be certified by the Kentucky Law Enforcement Council, and
allow certified fire investigators to exercise peace officer powers; and
amends KRS 15.382 to make technical corrections; delayed effective
date of January 1, 2019.
W.

HB 97
AN ACT relating to elections. Amends KRS 83A.045, 118.165, and
118A.060 to change the filing deadline for certain candidates for election
from the last Tuesday in January to the first Friday following the first
Monday in January; amends KRS 118.367 to change the deadline for
filing a statement-of-candidacy form from April 1 to the first Friday
following the first Monday in January; and amends various sections to
conform. VETOED.

X.

HB 100
AN ACT relating to building industry licensure. Amends KRS 198B.650 to
revise the definitions of "maintenance person or maintenance engineer,"
"major repair," and "routine maintenance of heating, ventilation, or air
conditioning"; amends KRS 198B.658 to change the experience
requirement from five years to two years for a master, and from four years
to two years for a journeyman; amends KRS 198B.678 to permit a master
HVAC contractor to represent more than one firm if specified criteria are
met; creates a new section of KRS 198B.650 to 198B.689 to require the
department to grant a 180-day interim period to allow a company to use
the license of a deceased master HVAC contractor; amends KRS
318.054 to require the department to grant a 180-day interim period to
allow a company to use the license of a deceased master plumber;
amends KRS 227.480 to require the department to grant a 180-day
interim period to allow a company to use the license of a deceased
electrical contractor and authorizes Kentucky amendments to the National
Electrical Code; and amends KRS 227A.140 to require the department to
grant a 180-day interim period to allow a business to use the license of a
deceased master electrician.
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Y.

HB 101
AN ACT relating to crimes and punishments. Amends KRS 510.020 to
establish that a 16 or 17-year old is incapable of consent when the actor
is at least 10 years older than the victim; amends KRS 510.030 to add
lack of knowledge of the victim's age being 16 or 17 when the offender
was at least 10 years older than the victim; amends KRS 510.060 to add
to rape in the third degree a person who is at least 10 years older than a
16 or 17-year old who he or she engages in sexual intercourse; amends
KRS 510.090 to add to sodomy in the third degree a person who is at
least 10 years older than a 16 or 17-year old who he or she engages in
deviate sexual intercourse; and designates as Jenna's Law.

Z.

HB 114
AN ACT relating to TVA in-lieu-of-tax payments, making an appropriation
therefor, and declaring an emergency. Amends KRS 96.895 to require
that a portion of the Tennessee Valley Authority (TVA) in-lieu-of-tax
revenue deposited in the general fund be distributed to agencies
designated by counties that have TVA property located in that county or
purchase power from TVA; APPROPRIATION; EMERGENCY.

AA.

HB 116
AN Act relating to jails. Amends KRS 441.125, relating to working of
prisoners at community-service projects, to remove the words
"nonreligious sponsored" from the definition of "community-servicerelated project."

AB.

HB 120
AN ACT relating to child pornography. Creates a new section of KRS
Chapter 531 to prohibit the distribution of any material that portrays child
pornography or a sexual performance by a minor.

AC.

HB 122
AN ACT relating to fire department reporting. Amends KRS 65A.010,
75.430, and 95A.055 to require fire departments created under KRS
Chapter 273 to report to the Fire Commission under KRS 95A.055 rather
than under KRS Chapter 65A, require the fire commission to conduct a
financial review of each fire department every 4 years with Auditor of
Public Accounts (APA) approved procedures, give the fire commission
the option to require an audit every fourth year of a fire department whose
revenues or expenditures are equal to or greater than $100,000 and less
than $500,000, require an annual audit of fire departments whose
revenue or expenditures equal or exceed $500,000 for 2 or more
consecutive years, allow the APA to examine and review the reports and
related work papers and documents relating to the financial review or
audits conducted under this section, and require the APA and Attorney
General to be notified of any irregularities relating to the finances or
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operations of a fire department, while allowing the commission to notify
other public officials.
AD.

HB 124
AN ACT relating to enhanced standards and criteria for substance use
disorder treatment and recovery services and programs and declaring an
emergency. Creates a new section of KRS Chapter 222 to require the
Cabinet for Health and Family Services to complete a comprehensive
review of all current state licensure and quality standards for substance
use disorder treatment and recovery services and programs, require that
licensure and quality standards be based on nationally recognized and
evidence-based standards, standardized outcome measures, a reporting
process, and conditions for reimbursement, permit fees for licensure,
require the cabinet to promulgate administrative regulations to implement
the licensure and quality standards by January 1, 2019, and make
provisions of the bill subject to available funding; amends KRS 196.288
relating to the allocation or distribution of cost savings to allow the
expenditure of funds for medication-assisted treatment of substance
abuse; and repeals KRS 222.037 and 222.212; EMERGENCY.

AE.

HB 128
AN ACT relating to instruction on the Holocaust and other acts of
genocide. Amends KRS 156.160 to require every public middle and high
school to provide instruction on the Holocaust and other acts of genocide;
and designates as the Ann Klein and Fred Gross Holocaust Education
Act.

AF.

HB 130
AN ACT relating to administrative regulations. Creates a new section of
KRS 13A.290 to 13A.335 to require the staff of the Administrative
Regulation Review Subcommittee to submit to that committee's co-chairs
an annual report on administrative regulations found deficient by a
legislative committee, and list information necessary to complete the
report, including prominent text on the first page outlining potential
legislative options; amends KRS 13A.190 to expire an emergency
administrative regulation after 210 days, and allow an administrative body
that extends the time for filing a statement of consideration to postpone
the expiration beyond 210 days for a number of days equal to the
extension; and amends KRS 13A.290, 13A.330, and 13A.331 to allow a
committee to take action on an administrative regulation within 60 days of
LRC referral. VETOED.

AG.

HB 132
AN ACT relating to financial literacy. Creates a new Chapter of KRS 158
to require a financial literacy course or program as a high school
graduation requirement for students that enter the ninth grade during the
2020-2021 school year and each year thereafter, direct the Kentucky
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Board of Education to promulgate administrative regulations establishing
academic standards for the financial literacy courses and programs, and
direct the Department of Education to develop curricula, materials, and
guidelines which may be used by schools for the financial literacy courses
and programs.
AH.

HB 133
AN ACT relating to the transportation of agricultural commodities and
supplies. Amends KRS 281.730 to define "agricultural commodity," "farm
supply for agricultural purposes," and "planting and harvesting season,"
exempt drivers of vehicles transporting agricultural commodities and farm
supplies for agricultural purposes within a 150 air-mile radius from a farm
or distribution point during the planting and harvesting season from any
provisions of 49 C.F.R. pt. 395, relating to hours of service of drivers,
adopted by Transportation Cabinet, and mandate that the maximum
radius for the exemption shall be increased if the distance is increased in
the federal regulations.

AI.

HB 136
AN ACT relating to microbreweries. Amends KRS 243.157 to establish a
limit on the amount of malt beverages that may be sold on the premises
for off-premises consumption at not more than 31 gallons per person per
day, that shall not include more than three cases of malt beverages in
case format, and to limit the amount that may be sold off-site at fairs,
festivals and similar events to no more than once case of package sales
but have no limit on by-the-drink sales, and to require microbreweries to
report and pay taxes on wholesale sales made directly to consumers to
the Department of Revenue; amends KRS 243.882 to define "distributor"
and "microbrewery" and include retail sales made by a microbrewery
directly to a consumer in the definition of "wholesale sale"; amends KRS
243.884 to include microbreweries selling malt beverages directly to
consumers and establishes the method of calculating the gross receipts
of a microbrewery making "wholesale sales"; amends KRS 243.886 to
exempt microbreweries from the authorization to deduct one percent of
the tax due; and amends KRS 211.285 to include microbreweries.

AJ.

HB 138
AN ACT relating to boards of adjustment. Amends KRS 100.217, relating
to planning and zoning boards of adjustment, to allow for a joint board of
adjustment to be appointed, and set out its membership parameters.

AK.

HB 140
AN ACT relating to law enforcement and firefighters, making an
appropriation therefor, and declaring an emergency. Amends KRS
15.420 to differentiate between a local police officer and a state police
officer and to further define which state employees are state police
officers; amends KRS 15.460 to increase the annual supplement for each
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qualified police officer to $4,000, beginning July 1, 2018, to provide each
unit of government an administrative expense reimbursement in an
amount equal to 7.65 percent of the total annual supplement received
greater than $3,100 for each qualified local police officer, but not more
than a total of $525,000 for each fiscal year, to provide that a
conservation officer is a participant in the Kentucky Law Enforcement
Program Fund but require that the annual training stipend disbursed to a
conservation officer shall be paid from the game and fish fund; amends
KRS 95A.250 to increase the annual supplement for each qualified
professional firefighter to $4,000, beginning July 1, 2018, and to provide
each unit of government an administrative expense reimbursement equal
to 7.65 percent of the total annual supplement received greater than
$3,100 for each qualified professional firefighter, but not more than a total
of $250,000 for each fiscal year; amends KRS 95A.262 to increase the
allotment to certain volunteer fire departments to $11,000 annually to
each qualifying department; amends KRS 150.150 to allow funds in the
game and fish fund to be used to pay the annual supplement to
conservation officers; amends various sections to conform; amends KRS
439.3401 to make criminal attempt to commit murder of a peace officer or
a firefighter an offense for which at least 85 percent of the sentence must
be served before probation or parole; sets effective date of July 1, 2018;
APPROPRIATION; EMERGENCY.
AL.

HB 142
AN ACT relating to the distribution of school funds. Amends KRS 157.410
to require the chief state school officer to prepare estimates for school
district fund allotment and establish an incremental schedule for fund
disbursement, allotment revisions, and equalization.

AM.

HB 146
AN ACT relating to reorganization. Amends KRS 246.030 to change the
name of the Office for Agricultural Marketing and Product Promotion to
the Office of Agricultural Marketing and renames the divisions within that
office; changes the name of the Office for Strategic Planning and
Administration to the Office of Administrative Services and renames the
divisions within that office; establishes the Office of Communications and
the Office of Legal Services; amends KRS 246.130 to clarify meeting
requirements of the State Board of Agriculture; amends KRS 247.220,
247.800, 260.020, and 260.030 to conform; makes grammatical and
technical corrections; and confirms Executive Order 2017-001.

AN.

HB 147
AN ACT relating to seizure disorders in schools. Amends KRS 158.832 to
apply defined terms through KRS 158.838 and define "seizure action
plan"; amends KRS 158.838 to include any medication prescribed to treat
seizure disorder symptoms, require seizure disorder trainings to be fully
consistent with best practice guidelines from medical professionals with
expertise in seizure treatment, require parent or guardian of student
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diagnosed with a seizure disorder to collaborate with school personnel to
implement a seizure action plan, and require the Kentucky Board of
Education to promulgate administrative regulations regarding the
procedures for implementing seizure action plans; amends KRS 158.070
to require a minimum of one hour of self-study review of seizure disorder
materials for all new teachers, guidance counselors, and principals hired
after July 1, 2019, and require all current principals, guidance counselors,
and teachers to complete one hour of self-study review of seizure
disorder materials by July 1, 2019; and designates as the Lyndsey Crunk
Act.
AO.

HB 148
AN ACT relating to the disposal of controlled substances during end-oflife care. Creates a new section of KRS Chapter 216 to require that any
provider of hospice, palliative care, or end-of-life service have written
policies and procedures for the deactivation or sequestration and disposal
of the patient's prescribed Schedule II, III, IV, or V controlled substances
upon the patient's death by the entity or person pronouncing death,
require discussion and agreement to the policy, require notification of
patient or patient's refusal to agree to disposal, require signed witness to
the disposal, require safe disposal method be used, and require the
Cabinet for Health and Family Services to promulgate regulations for the
deactivation or sequestration and disposal of controlled substances.
VETOED AND OVERRIDDEN.

AP.

HB 150
AN ACT relating to the Farms to Food Banks Advisory Committee.
Amends KRS 247.984 to change the name of the Surplus Agricultural
Commodities Advisory Committee to the Farms to Food Banks Advisory
Committee, and remove the requirement that the Advisory Committee
annually review and update its written plan for the expenditure of funds;
and amends KRS 247.985 to change the reference from the Surplus
Agricultural Commodities Advisory Committee to the Farms to Food
Banks Advisory Committee.

AQ.

HB 153
AN ACT relating to overweight vehicles. Creates a new section of KRS
Chapter 189 to establish an annual certificate for vehicles engaged
exclusively in the transportation of feed for livestock or poultry to a farm or
facility housing livestock or poultry, up to 88,000 pounds, set the fee for a
permit at $150, and allow the Transportation Cabinet to require applicants
to meet certain safety ratings to be eligible for a permit; and amends KRS
189.222 to allow for a ten percent weight variance for vehicles
transporting feed for livestock or poultry.
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AR.

HB 157
AN ACT relating to elections and declaring an emergency. Amends KRS
121.015 to include, within the definition of "caucus campaign committee,"
subdivisions of a state executive committee of a minor political party,
which serve the same function as a caucus campaign committee, as
determined by regulations promulgated by the Kentucky Registry of
Election Finance, and make technical corrections; EMERGENCY.

AS.

HB 158
AN ACT relating to life insurance for public employees. Amends KRS
18A.205 to permit certain individuals participating in an optional
retirement plan authorized by KRS 161.567, certain individuals employed
by a public postsecondary educational institution or certain local
governments, and any certified or classified employee or elected member
of a local board of education to obtain life insurance under the statesponsored group life insurance policy or policies if the individual's
employer opts to participate in the state-sponsored group life insurance
program; and amends KRS 18A.210 and 18A.215 to conform.

AT.

HB 164
AN ACT relating to charitable gaming. Amends KRS 238.535 to allow
organizations that do not qualify under tax exempt requirements for
charitable organizations to hold limited raffles, allow 501(c)(7)
organizations to hold a special event raffle license to conduct up to 12
raffles per year with gross receipts of no more than $500,000, require all
net receipts resulting from the raffle to be donated to a tax exempt
charitable organization licensed by the department, and establish
information requirements to be submitted with application.

AU.

HB 167
AN ACT relating to birth mothers and newborn infants. Amends KRS
405.075 to allow a staffed police station, fire station, emergency medical
facility, hospital, or participating place of worship to post a sign easily
seen by the public that identifies itself as a safe and legal location to
surrender a newborn infant less than 30 days old; amends KRS 211.680
to establish that prevention of maternal fatalities is a priority of the
General Assembly; amends KRS 211.684 to define "local child and
maternal fatality response team" and "maternal fatality" and provides that
the established child fatality review team may also review maternal
fatalities; and amends KRS 211.686 to change the name of local child
fatality response team to local child and maternal fatality response team,
thus allowing for creation of the local child and maternal fatality response
team in each county and providing for their duties.

130

AV.

HB 168
AN ACT relating to railroad crossings. Amends KRS 189.550 to require
operators of all buses and motor vehicles used for transporting children to
stop the vehicle at railroad crossings and look for approaching on-track
equipment; amends KRS 189.560 to require a motor vehicle operator to
stop the vehicle at railroad crossings and look for approaching on-track
equipment; and amends KRS 189.565 to require operators of motor
vehicles used to transport inflammable liquids to stop the vehicle at
railroad crossings and look for approaching on-track equipment.

AW.

HB 169
AN ACT relating to gang violence prevention and declaring an
emergency. Creates a new section of KRS Chapter 506 to define
"criminal gang" and "pattern of criminal gang activity"; repeals and
reenacts KRS 506.140 to enumerate what constitutes criminal gang
recruitment in the first, second, and third degree; amends KRS 506.120 to
define "criminal gang syndicate"; amends KRS 506.150 to provide the
types of evidence that is probative of the existence of a gang or gang
membership; creates a new section of KRS Chapter 506 to provide for a
separate hearing upon conviction of a defendant alleged to be a member
of a gang, if the conviction was for certain enumerated offenses, provide
that a defendant found to have been a gang member at the time he or
she committed the offense will not be released for an enumerated period
of minimum time, and establish that this section does not apply to a
juvenile unless he or she meets certain enumerated requirements;
creates a new section of KRS Chapter 506 to require that anyone who is
found to be a member of a criminal gang at the time of commission of a
felony and who is subsequently convicted of a felony that puts the public
at risk will be sentenced to a penalty that is one class higher than the
penalty provision pertaining to the felony offense for which he or she was
convicted, provide that this section does not apply to person determined
to be a persistent felony offender or a juvenile offender under certain
enumerated circumstances, and establish a cause of action for a person
harmed by a criminal gang or criminal gang member; creates a new
section of KRS Chapter 506 to provide that property used by a gang or
gang member in the commission of the crime shall be forfeited and
disposed of in accordance with KRS 218A.405 to 218A.460; designates
as the Gang Violence Prevention Act; and encourages state and local law
enforcement agencies to create a statewide gang violence prevention
database; EMERGENCY.

AX.

HB 176
AN ACT relating to fee disclosures by licensed ambulance providers.
Creates a new section of KRS Chapter 311A to require ambulance
providers to post fee schedules and provide fee schedules to
beneficiaries upon request, require the Kentucky Board of Emergency
Medical Services to assess a fee of $150 for failure to post a fee schedule
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and modifications to the fee schedule, and require the board to
promulgate administrative regulations to implement the requirements.
AY.

HB 177
AN ACT relating to certified public accountants. Amends KRS 325.220 to
define "peer review" as designed to promote quality in "accounting and
auditing services" and change "peer review committee" to "sponsoring
organization"; amends KRS 325.301 to permit an out-of-state CPA firm to
perform attest services within Kentucky, exempt out-of-state CPA firms
from paying the initial application fee, require firms to grant the
Accountancy Board access to peer review documents maintained in
Facilitated State Board Access, and allow the board to appoint a peer
review oversight committee to monitor the peer review program; and
amends KRS 325.340 to allow the board to privately reprimand CPAs and
CPA firms, and allow CPAs and CPA firms to apply to have minor
violations removed from their professional record after ten years and limit
a licensee from having his or her record expunged more than once.

AZ.

HB 185
AN ACT relating to death-in-line-of-duty benefits and declaring an
emergency. Amends KRS 16.505 to include in the definition of
"dependent child," solely as it applies to a member who dies as a direct
result of an act in line of duty or a duty-related injury, a disabled child,
regardless of age; for the systems administered by the Kentucky
Retirement Systems, defines "monthly average pay" as the higher of a
member's final rate of pay or average monthly creditable compensation
earned during the deceased member's last 12 months of employment;
amends KRS 16.601 and 61.621 to increase minimum act in line of duty
or duty-related death benefits payable to the surviving spouse of a
member of any of the systems administered by the Kentucky Retirement
Systems from 25 percent to 75 percent of the deceased member's
monthly average pay, except that payments to the surviving spouse shall
be reduced to 25 percent of pay upon remarriage; increases minimum act
in line of duty or duty-related death benefits payable to, if there is no
surviving spouse, the dependent children at the rate of 50 percent for one
dependent child, 65 percent for two dependent children, and 75 percent
for three or more dependent children; amends KRS 61.510 to define
"monthly average pay"; amends KRS 61.542 to provide that the surviving
spouse shall supersede all previously designated beneficiaries in the
case of line-of-duty death benefits payable from the systems administered
by the Kentucky Retirement Systems unless the member files a valid
beneficiary designation form after marriage to his or her spouse; amends
KRS 61.702 to ensure full and timely hospital and medical insurance
benefits for the spouse and dependents of a member who died as a direct
result of an act in line of duty or duty-related injury and to make technical
changes; amends KRS 78.510 to define "monthly average pay"; makes
Act retroactive so that an eligible surviving spouse of a member who died
as a result of an act line of duty or duty-related injury prior to the effective
date of the Act shall receive the increased line of duty or duty-related
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death benefits; makes a surviving spouse of a hazardous duty member
who died as a result of an act in line of duty on or after January 1, 2017,
who was ineligible for the minimum monthly death benefits because he or
she was not named beneficiary, eligible for the benefits provided by this
Act; and designates as the Officer Scotty Hamilton and Officer Nick
Rodman Memorial Act of 2018; EMERGENCY.
BA.

HB 187
AN ACT relating to dyslexia. Creates a new section of KRS Chapter 158
to define "dyslexia," "evidence-based," and "phonemic awareness,"
require the Department of Education to make available a dyslexia toolkit
that includes guidance on the instruction of students displaying
characteristics of dyslexia, require the Department of Education to
collaborate with the Education Professional Standards Board, Council on
Postsecondary Education, and other necessary groups to update
professional development for teachers related to dyslexia, allow each
local board of education to develop a policy for implementing a program
to identify and assist students in kindergarten through grade three with
dyslexia, require school districts implementing such a policy to report data
to the Department of Education regarding dyslexia screening and results,
require the department to establish a study project to gather information
on screening and services, require the commissioner of education to
select three school districts to participate in the study project, and require
the department to submit a final report to the Interim Joint Committee on
Education; amends KRS 158.305 to revise the definition of "dyslexia,"
"phonemic awareness," and "evidence-based," require local boards of
education to develop policies related to the implementation of responseto-intervention, and require the Department of Education to report to the
Interim Joint Committees on Education by November 30 of each year
regarding school districts' evidence-based research interventions being
implemented in reading, writing, mathematics, and behavior in
kindergarten through grade three; creates a new section of KRS Chapter
164 to require postsecondary institutions offering teacher preparations
programs to provide by the 2019-20 school year, subject to available
funds, include instruction on dyslexia, identification, interventions and
accommodations, and response-to-intervention; and designates as the
Ready to Read Act.

BB.

HB 191
AN ACT relating to consumer protection in eye care. Amends KRS
367.680 to define terms; amends KRS 367.681 to add requirements for
prescriptions for visual aid glasses; amends KRS 367.683 and 367.687 to
delete exclusivity to mail order contacts; amends KRS 367.685 to require
fitting based on ocular health; amends KRS 367.684 and 367.686 to
make applicable to visual aid glasses; creates a new section of KRS
367.680 to 367.690 to set requirements for performance and operation of
assessment mechanisms for contact lenses and visual aid glasses
including the provision of synchronous or asynchronous interaction
between the patient and the Kentucky-licensed optometrist, osteopath, or
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physician; amends KRS 367.688 and 367.690 to make applicable to
visual aid glasses; increases the fine for violations to $11,000; and
creates a new section of KRS 367.680 to 367.690 to designate as the
Consumer Protection in Eye Care Act.
BC.

HB 193
AN ACT relating to peace officers. Amends KRS 508.025, relating to
assault in the third degree, to add intentionally causing a peace officer to
come in contact with bodily fluids or bodily waste to the elements of the
crime, create penalty of Class B misdemeanor, unless the fluids could
transmit a serious communicable disease, in which case it is a Class A
misdemeanor, define serious communicable disease, and clarify that the
existing provisions regarding assault in the third degree inside detention
facilities applies to adult and juvenile facilities; and amends KRS 431.015
to allow a peace officer to issue a citation when the officer has probable
cause to believe that a misdemeanor was committed outside of his or her
presence.

BD.

HB 198
AN ACT relating to government contracts. Creates a new section of KRS
45A.690 to 45A.725 to establish standards and rules for state agencies to
award contingency fee personal service contracts for legal services,
require written findings of the need for a contingency fee contract, set
limits on the amounts of contingency fees, require the Finance and
Administration Cabinet to post information regarding contingency fee
contract on its website, require the contractor to maintain certain records,
and require the Finance and Administration Cabinet and the state
agencies to submit a report on all contingency fee contracts to the
Government Contract Review Committee by September 1 of each year;
amends KRS 48.005 to specify that the Kentucky Model Procurement
Code under KRS Chapter 45A applies to funds recovered in legal actions
on behalf of the public; amends KRS 454A.020 to specify that payment by
contingency fee falls under the Model Procurement Code; amends KRS
45A.030 to conform; and amends KRS 15.100 to specify that contracts
made by the Attorney General for legal services are subject to the Model
Procurement Code.

BE.

HB 200
AN ACT relating to appropriations measures providing funding and
establishing conditions for the operations, maintenance, support, and
functioning of the government of the Commonwealth of Kentucky and its
various officers, cabinets, departments, boards, commissions, institutions,
subdivisions, agencies, and other state-supported activities. Sets out Part
I, Operating Budget, and appropriations as follows: appropriates to
General Government: 2018-2019:
$1,706,368,800,
2019-2020:
$1,603,428,000; appropriates to the Economic Development Cabinet:
2018-2019: $23,990,300, 2019-2020: $23,763,500; appropriates to the
Department of Education: 2018-2019: $5,119,932,600, 2019-2020:
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$5,115,635,500; appropriates to the Education and Workforce
Development
Cabinet:
2018-2019:
$625,591,400,
2019-2020:
$625,397,700; appropriates to the Energy and Environment Cabinet:
2018-2019: $269,979,700, 2019-2020: $271,053,300; appropriates to the
Finance and Administration Cabinet: 2017-2018: $2,438,400, 2018-2019:
$939,135,600, 2019-2020: $970,312,600; appropriates to the Health and
Family Services Cabinet: 2017-2018: $6,600,000, 2018-2019:
$13,967,826,000, 2019-2020: $14,428,619,000; appropriates to the
Justice and Public Safety Cabinet: 2017-2018: $8,901,800, 2018-2019:
$1,275,391,200, 2019-2020: $1,298,751,000; appropriates to the Labor
Cabinet:
2018-2019:
$221,768,700,
2019-2020:
$221,427,400;
appropriates to the Personnel Cabinet: 2018-2019: $66,174,600, 20192020: $66,486,800; appropriates to Postsecondary Education: 20182019: $7,872,238,000, 2019-2020: $8,225,920,100; appropriates to the
Public Protection Cabinet: 2018-2019: $123,723,400, 2019-2020:
$122,273,100; appropriates to the Tourism, Arts and Heritage Cabinet:
2017-2018: $8,831,600, 2018-2019: $258,475,800, 2019-2020:
$261,647,000; appropriates to the Budget Reserve Trust Fund: 20182019: $87,414,100, 2019-2020: $208,761,200; not included in the
appropriation amounts are capital project amounts as follows: 2017-2018
$16,500,000, 2018-2019: $7,881,707,500, 2019-2020: $216,679,500;
sets out Part II, Capital Projects Budget; sets out Part III, General
Provisions; sets out Part IV, State Salary/Compensation, Benefit, and
Employment Policy; sets out Part V, Funds Transfer; sets out Part VI,
General Fund Budget Reduction Plan; sets out Part VII, General Fund
Surplus Expenditure Plan; sets out Part VIII, Road Fund Budget
Reduction Plan; sets out Part IX, Road Fund Surplus Expenditure Plan;
sets out Part X, Phase I Tobacco Settlement; sets Part XI, Executive
Branch Budget Summary; APPROPRIATION. VETOED AND
OVERRIDDEN.
BF.

HB 201
AN ACT relating to appropriations providing financing and conditions for
the operations, maintenance, support, and functioning of the
Transportation Cabinet of the Commonwealth of Kentucky. Sets out Part
I, Operating Budget, and requires Secretary of Transportation to produce
single document [with two separate sections] to detail 2018-2020 Biennial
Highway Construction Program [and Highway Preconstruction Program],
[limits riverport improvements to dredging and maintenance of access,]
[specifies certain requirements for the Highway Construction Contingency
Account,] [requires Secretary of Transportation to produce annual report
of delayed projects] (vetoed in accordance with veto message), and sets
forth appropriations as follows: appropriates from General Fund
$6,089,000 in fiscal year 2018-2019 and $6,089,000 in fiscal year 20192020; appropriates from Restricted Funds $141,551,800 in fiscal year
2018-2019 and $141,466,000 in fiscal year 2019-2020; appropriates from
Federal Funds $765,300,100 in fiscal year 2018-2019 and $766,066,000
in fiscal year 2019-2020; appropriates from Road Fund $1,416,927,000 in
fiscal year 2018-2019 and $1,395,472,100 in fiscal year 2019-2020; sets
out Part II, Capital Projects Budget; sets out Part III, Funds Transfer; sets
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out Part IV, Executive Branch Budget Summary; APPROPRIATION.
VETOED IN PART.
BG.

HB 202
AN ACT relating to road projects and declaring an emergency. Sets out
the 2018-2020 Biennial Highway Construction Plan; EMERGENCY.

BH.

HB 203
AN ACT making appropriations for the operations, maintenance, support,
and functioning of the Judicial Branch of the government of the
Commonwealth of Kentucky and its various officers, boards,
commissions, subdivisions, and other state-supported activities. Sets out
Part I, Operating Budget, and appropriations as follows: $422,023,400 in
fiscal year 2018-2019 and $424,951,600 in fiscal year 2019-2020 from
the General Fund, Restricted Funds, and Federal Funds; provides
General Fund moneys for defined calculations; provides that funds in the
Court Operations and Administration appropriation unit carry forward;
provides that if the Supreme Court retains the 2008 increase in civil filing
fees, the additional income, not to exceed $5,000,000 in each fiscal year,
shall be deposited in a trust and agency account for court operations;
directs additional income resulting from civil filing fee increases to be
deposited in a trust and agency account for salary increases to nonelected personnel; directs the continuation of night court in Jefferson
County; directs County Employees Retirement System excess savings be
used for non-elected personnel salary increases; [sets Circuit Clerk
expense allowance at the rate of $200 per month;] (vetoed in accordance
with veto message) provides funds to compensate local units of
government for providing court space and for costs incurred in the
development of local court facilities; provides that funds in the Local
Facilities Fund carry forward; provides funds to allow the Administrative
Office of the Courts to enter into a lease for office space in Madison
County; provides that funds in the Local Facilities Use Allowance
Contingency Fund carry forward; provides funds for actuarial-assessed
judicial retirement benefits; provides no pension benefit increase to
recipients of a retirement allowance under KRS 21.345 to 21.580;
stipulates that the General Assembly must authorize capital projects prior
to financing and construction; requires submission of capital construction
projects and major items of equipment not listed in the bill to the Capital
Projects and Bond Oversight Committee for authorization; provides that if
a court facility project is occupied and use allowance funding is
insufficient that use allowance payments must be approved from the
Local Facilities Use Allowance Contingency Fund, or if funds are not
available in the Local Facilities Use Allowance Contingency Fund, the
Chief Justice may transfer funds from other Judicial Branch accounts;
defers General Fund support for operating costs, annualized use
allowance payments, and nonrecurring furniture and equipment costs for
Bath and Oldham Counties to the 2020-2022 fiscal biennium; requires
independent feasibility studies to determine whether the needs of the
community and the Court of Justice can best be met through the
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construction of a freestanding building, or through an addition and/or
renovation of the existing court facility; provides General Fund support for
use allowance payments for Jefferson County; sets out capital projects
and authorizes leases; provides the Director of the Administrative Office
of the Courts with expenditure authority; provides for severability of
budget provisions and priority of individual appropriations; declares that
KRS 48.312 controls duplicate appropriations; clarifies that KRS 48.313
controls when a total or subtotal of the bill conflicts with a sum of the
appropriations of which it consists; provides for the final budget
document; provides for the transferability of funds; provides for
appropriations revisions; restricts trial commissioners from receiving
compensation at a rate greater than $7,200 and provides no funds for trial
commissioners in counties with a residing District Judge; provides that
issuance of paychecks scheduled for June 30, 2018, June 30, 2019, and
June 30, 2020, shall not be issued prior to July 1, 2018, July 1, 2019, and
July 1, 2020; provides for an authorized personnel complement; directs
unexpended use allowance payments be transferred to the Budget
Reserve Trust Fund; prohibits debt restructuring; sets out funds transfer;
provides for participation in any Budget Reduction Plan or Surplus
Expenditure Plan; APPROPRIATION. VETOED IN PART.
BI.

HB 204
AN ACT making appropriations for the operations, maintenance, and
support of the Legislative Branch of the Commonwealth of Kentucky.
Appropriates from the General Fund $69,607,700 for fiscal year 20182019 and $70,337,500 for fiscal year 2019-20020; appropriates from
Restricted Funds $75,000 for fiscal year 2018-2019 and $175,000 for
fiscal year 2019-2020, with appropriations allocated as follows: General
Assembly 2018-2019 $18,286,700 2019-2020 $19,195,700 Legislative
Research Commission 2018-2019 $50,396,000 2019-2020 $51,141,800;
transfers $2,269,000 to the General Fund in each fiscal year;
APPROPRIATION. VETOED IN PART AND OVERRIDDEN.

BJ.

HB 207
AN ACT relating to cell phones. Creates a new section of KRS Chapter
411 to require jailers to create policies allowing jailers, deputy jailers,
attorneys, and their assistants to use cell phones in jails.

BK.

HB 213
AN ACT relating to data-sharing of prescription drug monitoring
information. Amends KRS 218A.245 to allow KASPER data-sharing
agreements with different types of jurisdictions.

BL.

HB 214
AN ACT relating to Arthrogryposis Multiplex Congenita. Creates a new
section of KRS Chapter 2 to designate and observe June 30 of every year
as Arthrogryposis Multiplex Congenita Awareness Day.
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BM.

HB 218
AN ACT relating to insurance coverage for autism benefits. Amends KRS
304.17A-142 to remove the dollar amount coverage cap on autism
benefits, remove the age limitation on coverage, require coverage by all
health benefit plans, and add definitions; and repeals KRS 304.17A-141
and 304.17A-143; delayed effective date of January 1, 2019.

BN.

HB 220
AN ACT relating to marketplace contractors. Creates a new section of
KRS Chapter 336 to define "marketplace contractor" and "marketplace
platform" and establish the criteria in which a marketplace contractor shall
not be deemed an employee of a marketplace platform.

BO.

HB 223
AN ACT relating to public housing authorities. Amends KRS 80.030,
80.040, 80.060, relating to city public housing authorities, and KRS
80.266, relating to city-county public housing authorities, to allow a city
divesting itself of authority over its public housing program to have
representation on the public housing authority that has agreed to take
over responsibility.

BP.

HB 241
AN ACT relating to weights and measures. Amends KRS 363.904 to
allow the Governor or the Commissioner of Agriculture or the Secretary of
the Energy and Environment Cabinet to issue a temporary waiver of
ASTM specifications for motor fuel during an emergency that disrupts the
motor fuel supply or when federal law or federal regulation are in conflict;
amends KRS 363.590 to include rules governing examination procedure
for price verification under list of issues for which the director is
authorized to promulgate administrative regulations; amends KRS
363.906 to specify a date when annual fees for the motor fuels program
are to be paid to the department; and amends KRS 363.991 to make
grammatical corrections and to make failure to remit annual fees or
remediation subject to stop operation order or stop sale order associated
with a penalty or fine specific to the equipment, device, or motor fuel
grade for which it was issued.

BQ.

HB 244
AN ACT relating to reorganization. Amends KRS 42.650 to establish the
Division of Enterprise Portfolios within the newly established Office of IT
Architecture and Governance; amends KRS 42.724 to establish the
Offices of Project Management, IT Services and Delivery, IT Architecture
and Governance, the Chief Information Security Officer, KY Business
One Stop, and abolish the Offices of Enterprise Technology,
Infrastructure Services, Application Development, Chief Information
Officer, and Information Technology Service Management; amends KRS
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42.726 to declare the Commonwealth Office of Technology the lead
organizational entity within the executive branch regarding information
technology services and the single information technology authority for
the Commonwealth; amends KRS 42.730 to require the executive director
of the Commonwealth Office of Technology to serve as the chief
information officer for all agencies within the executive branch, include in
the duties of the executive director, the approval of technology
acquisitions prior to any procurement; amends KRS 42.738 to change the
titles of chief of information officers of various agencies to information
technology leads; amends KRS 42.742, 42.744, and 116.200 to conform;
amends KRS 131.020 to establish a Division of Application Development
and Support within the Office of Processing and Enforcement in the
Department of Revenue; and confirms Executive Order 2017-0889.
BR.

HB 246
AN ACT relating to medication-assisted therapy in community
pharmacies. Creates a new section of KRS Chapter 194A to establish a
pilot program to create a community pharmacy care delivery model for
noncontrolled substances for medication-assisted therapy for treatment of
substance abuse.

BS.

HB 252
AN ACT relating to unemployment insurance. Amends KRS 341.243 to
require adjusting of rates, give the secretary authority to reduce rates or
suspend payments to the service capacity upgrade fund, and specific
authority of the Commonwealth Office of technology for expenditures of
the service capacity upgrade fund; amends KRS 341.300 to specify when
interest on unpaid contributions accrues and becomes due; amends KRS
341.350 to increase the highest wages in a base period from $750 to
$1,500 and annually adjusts the minimum base-period wages as it relates
to the CPI; amends KRS 341.360 to make technical corrections; amends
KRS 341.360 for technical changes; and amends KRS 341.540 to define
terms relating to successor employers.

BT.

HB 259
AN ACT relating to pari-mutuel tax. Amends KRS 138.510 to make
permanent the Breeder's Cup exemption which expired December 31,
2017.

BU.

HB 260
AN ACT relating to licensed occupations, making an appropriation
therefor, and declaring an emergency. Amends KRS 317.410, relating to
barbers, to add a definition for "endorsement" and makes technical
changes; amends KRS 317.420 to make technical changes and to specify
that licensing under this chapter is required for barber shop advertising
and allow barbers to provide services to hospice patients or deceased
persons at funeral establishments; amends KRS 317.450 to change
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probationary barber to apprentice barber, add requirements to apprentice
skills, remove fees from statute and sets through administrative
regulations, allow manager or location changes, increase teacher
experience to 36 months, and create a student permit and a
demonstration charity event permit; amends KRS 317.460 to allow board
inspection authority; amends KRS 317.470 to allow electronic publication
of administrative regulations; amends KRS 317.530 to specify terms of
the board's trust and agency fund; amends KRS 317.590 to clarify board
functions; amends KRS 317A.010, relating to cosmetologists, to add
definition for "esthetician," "esthetic practices school," "esthetic salon,"
"eyelash artistry," "makeup artistry," and "nail technology school" and
makes technical corrections; amends KRS 317A.020 to add esthetic
practices, make technical changes, and allow the board to bring actions in
its name; amends KRS 317A.030 to change the board name and include
esthetic practices and nail technology; amends KRS 317A.040 to allow
the board to delegate staffing decisions and make technical changes;
amends KRS 317A.050 to condense similar licensing requirements, make
technical changes, reduce required hours of training for estheticians and
nail technicians, add estheticians provisions from KRS Chapter 317B,
allow the board to automatically renew licenses, set license periods in
administrative regulations, and establish permit requirements for eyelash
artistry and makeup artistry; amends KRS 317A.062 to require fees to be
set in administrative regulations; amends KRS 317A.070 to include
permits; amends KRS 317A.080 to specify terms of the board's trust and
agency fund; amends KRS 317A.090 to make technical changes and to
reduce required training hours for estheticians and nail technicians;
amends KRS 317A.120 to allow national examinations to be used, to
require exam proctors, and to allow testing to be conducted at regional
locations; amends KRS 317A.130 to make technical changes and include
esthetician provisions from KRS Chapter 317B; amends KRS 317A.140
to specify board functions; amends KRS 317A.145 to allow board
inspection authority; amends KRS 317A.990 to increase potential penalty
amounts; amends KRS 164.945, 165A.310, 309.352, and 324B.030 to
conform; amends KRS 317.430, 317.440, 317.540, 317.580, 317A.060,
317A.100, 317A.150, and 317A.155 to make technical changes; and
repeals KRS 317A.160, 317B.010, 317B.015, 317B.020, 317B.025,
317B.030, 317B.035, 317B.040, 317B.045, 317B.050, 317B.055, and
317B.060; APPROPRIATION; EMERGENCY.
BV.

HB 261
AN ACT relating to mining. Amends KRS 13B.020 to exempt explosives
and blasting hearings conducted under KRS 351.315 to 351.375 from the
requirements of KRS Chapter 13B; amends KRS 350.0301 to remove the
requirement that proposed civil penalty amounts for suspected violations
of surface coal mining and reclamation requirements be placed into an
escrow account prior to a formal hearing; amends KRS 350.064 to
remove the discretion of the Energy and Environment Cabinet to allow
surface coal mining and reclamation permit applicants to submit their own
reclamation bonds without separate sureties; amends KRS 350.070 to
remove the ability to apply for a major revision to a permit in the event
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that an underground mining extension area is not on an incidental
boundary and does not include planned subsidence; removes the
maximum acreage allowance allowed to be added by an incidental
boundary revision for underground mining operations; creates a new
section of KRS 350.240 to 350.280 to establish the requirements for a
permit exemption for personal, noncommercial excavation of vein
minerals, as provided in Article II(a) of KRS 350.300; amends KRS
350.300 to conform; amends KRS 350.518 to conform; amends KRS
350.990 to direct that civil penalties collected for violations of KRS
Chapter 350 over $800,000 for a fiscal year be transferred to the
Department for Natural Resources' Commissioner's Office restricted fund
account to be used for the purposes set out in KRS Chapters 350, 351,
and 352; amends KRS 351.090 to remove the reference to mine safety
specialist qualifications required by KRS 351.060; amends KRS 351.182
to conform; amends KRS 351.315 to require that blasting license
revocation hearings be held before the Energy and Environment
Cabinet's Office of Administrative Hearings instead of being held under
the requirements of KRS Chapter 13B; amends KRS 351.345 also to
require that blasting license revocation hearings be held before the
Energy and Environment Cabinet's Office of Administrative Hearings
instead of being held under the requirements of KRS Chapter 13B;
amends KRS 351.350 to require the Energy and Environment Cabinet's
Office of General Counsel, instead of the Attorney General, to bring
actions for recovery of penalties and restraining orders for violations of
KRS 351.315 to 351.375; amends KRS 352.170 to add lighters and
vaping apparatuses to the list of prohibited items in an underground mine;
amends KRS 352.180 to change the reporting requirements to the
Department for Natural Resources for mining accidents; repeals KRS
351.380.
BW.

HB 263
AN ACT relating to home-based food products. Amends KRS 217.015 to
redefine "retail food store," "home-based processor," and "farmer"; and
amends KRS 217.136 to change acceptable food products that may be
offered by a home-based processor for sale in this state.

BX.

HB 264
AN ACT relating to reorganizations. Amends KRS 12.020, 12.252,
224.10-020, 336.015, and 336.020 to abolish the Office of General
Administration and Program Support for Shared Services and all of its
divisions and abolish the Office of Inspector General for Shared Services
for the Energy and Environmental Cabinet, Labor Cabinet, and Public
Protection Cabinet and create new offices and divisions within each
cabinet to handle the services previously handled by GAPS; and confirms
Executive Orders 2017-745, 2017-746, 2017-747, 2017-748, and 2017855.
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BY.

HB 265
AN ACT amending the 2018-2020 state/executive branch budget bill,
making an appropriation therefor, and declaring an emergency. Amends
the state/executive branch budget as follows: Reduces General Fund
support of $7,300,000 over the biennium for the Kentucky Coal Field
Endowment Authority; transfers $7,563,400 in each fiscal year from the
Kentucky Coal Field Endowment Fund to the Local Government
Economic Development Fund (LGEDF) Single-County Accounts;
removes support for SEEK in the amount of $10,087,800 in FY19 and
instead directs the funds to LGEDF Single-County Accounts; adds
language to remove a statutory requirement that local governments must
expend 30 percent of LGEAF funds on coal haul roads; adds language
permitting all new and carry forward appropriations to LGEDF SingleCounty Accounts to be allocated at the discretion of the county
judge/executive, state senator(s), and state representative(s), and if
concurrence of those officials is not achieved, the local government may
apply for grants from the Department for Local Government under KRS
42.4588; adds language that directs all coal severance taxes in excess of
the official estimate to LGEAF; allows the Kentucky Teachers' Retirement
System to pay the dependent subsidy out of the Medical Insurance Fund
for all retirees under the age of 65 from July 1, 2018, through June 30,
2020; redirects General Fund support of $4,792,800 in each fiscal year
for the Science and Technology Program to the Cabinet for Economic
Development from the Council on Postsecondary Education and allows
for unexpended General Fund to carry forward and not lapse; allocates
$7,000,000 in lapsed SEEK funding in FY18 for counties impacted by
assessment changes for unmined minerals; deletes language and
allocation in FY18 for emergency revolving school loan fund account;
adds language to reduce the employer contribution rates for
nonhazardous duty employees participating in the KERS who are
employed by Mental Health/Mental Retardation Boards, Local and District
Health Departments, domestic violence shelters, rape crisis centers, child
advocacy centers, state supported universities and community colleges,
and any other agency eligible to voluntarily cease participating in the
KERS from July 1, 2018, through June 30, 2019, to 49.47 percent; adds
language to support the Local Theater Grant Program in the amount of
$350,000 in each fiscal year from the Tourism, Meeting, and Convention
Marketing Fund; reduces the appropriations in the Budget Reserve Trust
Fund to appropriate $33,387,400 in FY19 and $34,268,300 in FY20 to the
Kentucky Communications Network Authority; amends language in Part
II, Capital Projects Budget, to include Agricultural Development Board
projects to allow for appropriation; adds reauthorization for Northern
Kentucky University for the Acquire Land/Master Plan 2010-2012 project;
adds language to exempt the positions of Secretary for the Cabinet for
Health and Family Services and Chief Information Officer for the
Commonwealth Office of Technology from state employee salary
limitations; APPROPRIATION; EMERGENCY.

142

BZ.

HB 270
AN ACT relating to county boards of elections. Amends KRS 117.035 to
permit a county board of elections to meet every other month during
election years, authorize meetings of the county board of elections at the
call of the chair or upon member agreement at other times, direct notice
provisions, and make technical corrections.

CA.

HB 273
AN ACT relating to voter registration. Amends KRS 116.055 to require,
before a person is qualified to vote in a primary, he or she must have
been a registered member of the party in whose primary he or she seeks
to vote on December 31, and must remain a registered member of that
party until immediately preceding the primary, and in the case of a new
registration after December 31 immediately preceding the primary, a voter
must have registered and remained registered as a member of the party
in whose primary he or she seeks to vote from the date of registration
until the date set for the primary, and if any voter withdraws his or her
registration after December 31 immediately preceding the primary and
reregisters as a voter with a different party affiliation during those periods
that the registration books are open immediately preceding the primary,
that vote shall not be eligible to vote in the upcoming primary. VETOED.

CB.

HB 274
AN ACT relating to elections. Amends KRS 117.085 to require that all
requests for an application for a mail-in absentee ballot be received by
the county clerk by the close of business hours fourteen days before the
election, permit a county clerk to transmit an application for a mail-in
absentee ballot to the voter by electronic mail, and require cancellation of
a mail-in absentee ballot no later than fourteen days before the election;
amends KRS 117.075 to make technical corrections and to conform; and
amends KRS 117A.060 and 117A.070 to conform. VETOED.

CC.

HB 275
AN ACT relating to law enforcement. Amends KRS 70.045 to allow
sheriffs in counties with populations equaling or exceeding 10,000 to have
either one special deputy for every 2,500 residents, or part thereof, or up
to 10 special deputies, regardless of the population; and amends KRS
67C.319 to clarify requirements for consolidated local government police
officer's promotion to sergeant or lieutenant, define "continuous service"
and "separation," and clarify standards for promotional tests.

CD.

HB 277
AN ACT relating to the licensing of motor vehicles and operators. Amends
KRS 138.715 to establish a fee of $500 for any licensee who fails to make
any report required in KRS 138.660 to 138.7291; creates a new section of
KRS Chapter 281A to prohibit the masking of violations for a CDL holder
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from appearing on their CDLIS driver record and provide exemptions;
amends KRS 281A.165 to change the time period in which the cabinet
may waive a driving skills test for former military personnel (including
individuals on reserve duty and members of the National Guard), from 90
days of separation of service to one year; amends KRS 281A.170 to
remove the requirement that a licensee's photograph be color; and
repeals KRS 138.670.
CE.

HB 281
AN ACT relating to proprietary education. Repeals and reenacts KRS
165A.310, relating to proprietary education, to delete outdated definitions
and add definitions of "license" and "statement of quality assurance";
amends KRS 165A.330 to require renewal applications to be filed
annually 45 days prior to the expiration date; amends KRS 165A.340 to
require a biennial audit of the commission and expands the advertising
requirements to be administered by the commission; amends KRS
165A.370 to revise the minimum standards for licensure of proprietary
schools and require school accreditation or a statement of quality of
assurance, and amends various sections of KRS Chapter 165A to
conform.

CF.

HB 289
AN ACT relating to disproportionate share hospital payments and making
an appropriation therefor. Amends KRS 205.639 to establish definitions;
amends KRS 205.640 to specify the process for submitting Medicaid
disproportionate share hospital (DSH) surveys, specify the process by
which initial and final DSH payments are calculated, provide for
distribution of DSH funds, and require the Department for Medicaid
Services and managed care organizations to provide hospitals with a paid
claims list within 90 days of the end of each hospital's fiscal year; creates
a new section of KRS Chapter 205 to establish a penalty for managed
care organizations that do not provide hospitals with a paid claims list by
the required deadline; creates a new section of KRS Chapter 205 to
permit the Department for Medicaid Services to promulgate administrative
regulations to comply with changes in federal law regarding DSH
payments and to make DSH payments contingent upon receipt of federal
funds, the availability of state funds, and approval of the Centers for
Medicare and Medicaid; and repeals KRS 205.641; APPROPRIATION.

CG.

HB 290
AN ACT relating to interscholastic athletics. Amends KRS 156.070 to
require the state board or the agency designated by the state board to
manage interscholastic athletics to allow a member school's team to play
against students or a team from non-member, at-home private schools,
require a non-member, at-home private schools coach to comply with the
requirements of KHSAA coaches, allow non-member, at-home private
school teams or students to participate in any sports permitted, offered, or
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sponsored by KHSAA, and establish other conditions under which nonmember, at-home private schools may participate.
CH.

HB 291
AN ACT relating to the National Guard. Amends KRS 38.238, 38.460,
and 61.394 to clarify that employment protections apply to any member of
the National Guard.

CI.

HB 302
AN ACT relating to the operation of state government. Amends KRS
12.020 and 12.252 to create the Professional Licensing Legal Division
within the Public Protection Cabinet, create the Office of Administrative
Hearings within the Public Protection Cabinet, and confirm Executive
Order 2017-325; amends KRS 171.420 to rename the State Archives and
Records Commission the State Libraries, Archives, and Records
Commission, revise the membership of the commission, designate the
commission as the state advisory council on libraries, and expand the
duties of the commission to include advising the Department for Libraries
and Archives on matters relating to library funding, standards,
development, and service issues; amends KRS 61.810 to include
selection committees established under KRS Chapters 45A and 56 as
exceptions to the open meeting requirements until the award of the
contract or cancellation of the procurement; amends KRS 61.878 to
include information identifying members of selection committees and
records of the procurement processes established under KRS Chapters
45A and 56 as exceptions to the open record requirements; amends KRS
56.8169 to clarify that KRS 61.810 and 61.878 apply to the selection
process for built-to-suit contracts; creates a new section of KRS Chapter
2 to designate Jackson Hall at Kentucky State University the Kentucky
Museum of African American History, rename the Alumni House at
Kentucky State University the Francis Marion Wood Welcome Center and
Alumni House, and include communications that are personal in nature
and unrelated to any governmental function to the list of public records
that are exempted from being subject to open records requirements;
repeals KRS 173.810 which creates the State Advisory Council on
Libraries and provide that the terms of the Kentucky State Advisory
Council membership shall expire on the effective date of the Act; directs
the Interim Joint Committee on State Government to study the issue of
personal devices in the Open Records Act during the 2018 interim.

CJ.

HB 305
AN ACT relating to reorganization. Amends KRS 11.200 to
administratively attach the Commission on Small Business Advocacy to
the Office of Entrepreneurship within the Cabinet for Economic
Development, rename various offices and departments within the Cabinet
for Economic Development, and create the Office of Marketing and Public
Affairs and the Office of Workforce, Community Development, and
Research; makes conforming changes to KRS 12.020, 154.12-223, and
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154.112-224; and confirms Resolution 17-04 of the Kentucky Economic
Development Partnership.
CK.

HB 306
AN ACT relating to STABLE Kentucky accounts. Creates a new section of
KRS Chapter 14A to define "STABLE Kentucky account," exempt the
account from taxation, and exempt STABLE account distributions for
qualified disability expenses from taxation.

CL.

HB 307
AN ACT relating to mechanical systems. Amends KRS 236.060 to
exempt compressed air receivers of 120 gallons or less from KRS
236.005 to 236.150 and remove cryogenic service piping, hydrogen
piping, piping associated with a pressure vessel for human occupancy,
and refrigeration service piping in safety group from the list of exemptions
of piping associated with boilers and pressure vessels in KRS Chapter
236.

CM.

HB 310
AN ACT relating to the reporting of information by governmental entities.
Amends KRS 83A.085 to allow for electronic submission of specific city
information by the city clerk to the Department for Local Government and
the Legislative Research Commission; amends KRS 65.905 and 65.925
to require compiled data from the uniform financial information report to
be provided electronically to the Commission and delete the requirement
that DLG file a copy of the report with the applicable county clerk.

CN.

HB 314
AN ACT relating to the occupational safety and health standards and
declaring an emergency. Amends KRS 338.061 to give the Labor Cabinet
secretary authority to suspend or delay an administrative regulation
based on the actions of the federal government relating to a
corresponding federal regulation, require the preceding administrative
regulation to remain in place if a new regulation is suspended or delayed,
and allow this authority only if the secretary's action is consistent with
federal regulations; EMERGENCY.

CO.

HB 319
AN ACT relating to business opportunities for United States military and
veterans. Creates a new section of KRS Chapter 12 to require each
administrative body that issues a license, permit, certificate, or other
document required to operate within a business, profession, or other
occupation in the Commonwealth to issue within 30 days a license,
permit, certificate, or other document to a United States military service
member or veteran who is seeking a license, permit, certificate, or other
document and currently holds or recently held a valid equivalent license,
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permit, certificate, or other document issued by another state, the District
of Columbia, or any possession or territory of the United States, and
require the application for an occupational license to be complete before
the 30 day issuance of an occupational license goes into effect; amends
KRS 14A.1-070 to define "veteran" and "veteran-owned business";
creates a new section of Subchapter 2 of KRS Chapter 14A to exempt a
veteran-owned business from paying filing fees to the Secretary of State's
office for filing various business documents; and amends KRS 14A.2-060
to exempt a veteran-owned business from paying the filing fee for annual
reports and amended annual reports for four years after the initial
registration of the business.
CP.

HB 323
AN ACT relating to crimes affecting insurance. Amends KRS 304.47-020
to remove the conviction requirement for a private cause of action for
persons damaged by violation of statute.

CQ.

HB 324
AN ACT relating to trespass. Creates a new section of KRS Chapter 511
to establish the offense of trespass upon key infrastructure assets.

CR.

HB 327
AN ACT relating to statutorily mandated fees. Amends KRS 194A.050,
211.180, 211.357, 211.976, 217.125, and 217.811, all relating to various
fees within the Cabinet for Health and Family Services, to delete specified
fees but allow fees established by administrative regulation that do not
exceed an increase of 5 percent annually; amends 194A.707, 194A.729,
199.640, 199.896, 199.8982, 211.760, 217.924, 219.021, 219.340,
221.020, 258.043, and 333.070 to delete specified fees but allow fees
established by administrative regulation that do not exceed administrative
costs to the programs; and amends KRS 213.141 to prohibit a fee or
compensation for furnishing a certificate of birth to a child who is in the
custody of or committed to the cabinet, including a child who has
extended commitment to the cabinet; effective date July 1, 2019.

CS.

HB 329
AN ACT relating to assistance animals. Creates a new section of KRS
Chapter 383 to allow a person with a disability or disability-related needs
to make a reasonable request for an accommodation in housing to
maintain an assistance animal, allow a person receiving a request to ask
for documentation on the assistance animal, and provide penalties for the
offense of misrepresentation of an assistance animal.

CT.

HB 334
AN ACT authorizing the payment of certain claims against the state which
have been duly audited and approved according to law, and have not
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been paid because of the lapsing or insufficiency of former appropriations
against which the claims were chargeable, or the lack of an appropriate
procurement document in place, making an appropriation therefor, and
declaring an emergency. Appropriates funds for the payment of claims
against the Commonwealth; APPROPRIATION; EMERGENCY.
CU.

HB 343
AN ACT relating to certificates of free sale. Creates a new section of KRS
Chapter 260 to authorize the Kentucky Department of Agriculture to issue
certificates of free sale for products that are manufactured or processed
in Kentucky and not intended for human consumption.

CV.

HB 345
AN ACT relating to surplus lines. Amends KRS 304.10-030 to define
"surplus lines" to include certain types of disability insurance in the
definition of "nonadmitted insurance"; amends KRS 304.10-040 to allow
licensed agents with lines of authority in health and life to export disability
insurance and prohibit the export of insurance for the sole purpose of
securing advantages; amends KRS 304.10-120 to require a resident
broker procuring surplus lines disability coverage to maintain his or her
agent license with lines of authority for health and life; amends KRS
304.10-180 to remove reference to Surplus Lines Insurance Multi-State
Compliance Compact Commission; repeals KRS 304.10-400.

CW.

HB 348
AN ACT relating to judicial districts and circuits. Creates a new section of
KRS Chapter 21A to authorize the Supreme Court to require the
Administrative Office of the Courts to perform an analysis to determine
the need to rearrange the judicial circuits and districts or reallocate the
number of judges relative to population or caseload every eight years;
amends KRS 23A.040 and 23A.045 to add a circuit court judge to the
55th Circuit for a term beginning January 7, 2019; amends KRS 23A.045
and 23A.050 to add a circuit judge to the 28th Circuit and a circuit court
judge to the 54th Circuit for terms beginning January 7, 2019; amends
KRS 24A.050 to reduce the number of district judges in the 55th District
once current district judge terms end on January 7, 2019; amends KRS
23A.040 and 23A.045 to remove a circuit judge from the 31st Circuit on
January 2, 2023; amends KRS 24A.030 to combine the 59th district into
the First District on January 2, 2023, specify election schedule for new
judgeships, request that the additional circuit court judgeships be
designated as family court judgeships, and request that when a district
court division is removed from the 55th District, it should be Division One;
Sections 6 to 8, relating to certain judicial circuits and districts, delayed
effective date of January 2, 2023.
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CX.

HB 356
AN ACT relating to sex offender registrants. Amends KRS 17.545 to
prohibit a sex offender registrant who is 18 years of age or older and has
committed a criminal offense against a victim who is a minor from having
the same residence as a minor, and provide an exception if the registrant
is the minor's spouse, parent, grandparent, stepparent, sibling,
stepsibling, or court-appointed guardian of the minor, unless the minor
was a victim of the registrant.

CY.

HB 360
AN ACT relating to state agency children. Amends KRS 158.135 to
include in the definition of "state agency children" those children referred
by a family accountability, intervention, and response team to a
Department of Juvenile Justice operated or contracted day treatment
program.

CZ.

HB 362
AN ACT relating to retirement and declaring an emergency. Amends KRS
61.522 to allow universities, community colleges, and health departments
to cease participating in the Kentucky Employees Retirement System
(KERS) provided the agency pays the cost of ceasing participation as
provided by statute, provides a window where quasi-state agencies who
are eligible to cease participating in KERS or non-stock non-profit
agencies eligible to cease participating in the County Employees
Retirement System (CERS) may by January 1, 2019, cease participating
by paying the actuarial costs and paying off the cost through equal
installments without interest over a 30 year period, except that
installments in fiscal years 2019 and 2020 shall be equal to the
contributions paid by the employers in fiscal year 2018, and provides that
if the employer's cost for ceasing participation cannot be paid using a 30
year financing period, then the annual contribution may be increased up
to 5 percent per fiscal year each year if needed to finance within a 30
year period or, if the contributions cannot be financed with the 30 year
period with a 5 percent increase in costs, the financing period may be
extended for up to 40 years; amends KRS 61.565 to provide that CERS
employer contribution rate shall not increase by more than 12 percent per
year over the prior fiscal year from July 1, 2018, to June 30, 2028;
amends KRS 18A.225 to provide that employers ceasing participation by
January 1, 2019, may still participate in the Kentucky Employees Health
Plan (KEHP) for their employees; provides that for purposes of
codification, the provisions of HB 185 shall prevail over the provisions of
SB 151 in the event of a conflict where the same statutes are amended;
EMERGENCY. VETOED AND OVERRIDDEN.

DA.

HB 363
AN ACT relating to public assistance reform. Creates a new section of
KRS Chapter 205 to seek information from various state agencies to
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assist in reviewing the circumstances of individuals enrolled in Medicaid
and those receiving food stamps, and to determine any changes in
eligibility, allow a waiver of conditions for food stamp eligibility in cases of
an economic downturn, create a section to require the cabinet to report to
the Interim Joint Committee on Judiciary and the Interim Joint Committee
on Health and Welfare and Family Services by October 1, 2018, and
establish an annual report that shows the number of individuals whose
cases were reviewed, removals from public assistance programs, and
amount of public funds preserved.
DB.

HB 366
AN ACT related to revenue measures, making an appropriation therefor,
and declaring an emergency. Creates a new section in subchapter 10 of
KRS Chapter 224 to establish a distinct fund to consist of moneys
designated to the Commonwealth from the Volkswagen settlement;
amends KRS 224.50-868 to extend the new tire fee to July 1, 2020,
increase the fee to $2 for each new tire purchased, and to impose the
sales and use tax on the fee; amends KRS 157.621 to extend
equalization funds on what is commonly known as the EFF Nickel until
the earlier of June 30, 2038, or the date the bonds are retired; amends
KRS 158.441 to expand the definition of school resource officer, allowing
a school district to contract with the Kentucky State Police for the
employment of KSP troopers as a form of secondary employment for the
officer; amends KRS 157.410 to require the chief state school officer to
determine the exact amount of the public common school fund to which
each district is entitled on or before March 1 of each year; amends KRS
160.463 to require the superintendent of each school district to publish an
annual financial statement and the school report card in one of 3 formats;
amends KRS 160.431 to conform; amends KRS 424.220 to conform;
amends KRS 278.020 to exempt a water district or water association that
undertakes a waterline extension or improvement project from the
requirement to obtain a certificate of public convenience and necessity;
amends KRS 150.021 to require the Finance and Administration Cabinet
to assess the Department of Fish and Wildlife Resources an annual fee in
an amount equal to 20 percent of the debt service associated with all
phases and implementation of the two-way radio system utilized by the
Department of Kentucky State Police; amends KRS 132.285 to create a
new threshold for payment of the Property Valuation Administrator's fee
for the use of data by certain cities; amends KRS 132.590 to create a new
threshold for payment of the Property Valuation Administrator's fee for the
use of data by certain counties; amends KRS 210.504 to require the
Kentucky Commission on Services and Supports for Individuals with
Mental Illness, Alcohol and Other Drug Abuse Disorders, and Dual
Diagnoses to recommend Jailer training; amends KRS 210.400 to require
each community board for mental health to deliver certain jailer training;
amends KRS 164.013 to require the salary of the president of the Council
on Postsecondary Education to be set at an amount no greater than the
amount the president was receiving on January 1, 2012; amends KRS
164.020 to allow the Kentucky Community and Technical College System
to assess a mandatory student fee not to exceed $8 per credit hour and
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the fee to be used exclusively for certain debt service; amends KRS
164.5805 to prohibit a housing allowance for the president of the
Kentucky Community and Technical College System; creates a new
section of KRS Chapter 153 to exempt from the open meetings and open
records provisions any entity involved in producing or financing arts on a
local or statewide basis if the entity received a total of $25,000 or less as
a result of appropriations or grants from state or local governmental units;
amends KRS 151.611 to provide that fees in-lieu-of stream mitigation
shall be available to all 120 counties, subject to federal and state
regulatory requirements; amends KRS 61.637 to exempt employer
contributions and reimbursements for health insurance payments when a
retiree is reemployed as a school resource officer; amends KRS 70.292
to allow a county police department to reemploy police officers; amends
KRS 70.293 to allow retired officers to keep their retiree health insurance
and to exempt employer contributions and health insurance payments
related to reemployed officers; amends KRS 161.569 to sunset the 5.1
percent contribution to the Kentucky Teachers' Retirement System by
universities on June 30, 2018, for any person who elects or elected to
participate in the optional retirement plan; provide that the total amount of
principal which a qualified applicant may owe the Kentucky Agricultural
Finance Corporation at any one time shall not exceed $5 million; repeals
and reenacts KRS 138.130 to add definitions relating to tobacco taxes;
amends KRS 138.132 and 138.135 to conform; amends KRS 138.140 to
increase the cigarette tax by fifty cents and reduce taxes on products
obtaining a modified risk tobacco product order; amends KRS 138.143 to
impose a floor stocks tax on cigarettes; amends KRS 138.146, 138.155,
138.165, 138.183, 138.195, 164.043, and 365.270 to conform; amends
KRS 139.010 to define terms for sales tax; amends KRS 139.200 to
impose sales tax on additional services; amends KRS 139.220, 139.260,
139.310, and 139.330 to conform; amends KRS 139.340 to expand
definition of a retailer engaged in business in this state; amends KRS
139.390, 139.480, and 139.510 to conform; amends KRS 139.538 to
suspend applications for refunds of sales tax to motion picture companies
until July 1, 2022, amends KRS 139.550, 139.700, 139.720, 139.730, and
139.740 to conform; creates a new section of KRS Chapter 141 to codify
the provisions of KRS 141.010 for taxable years beginning prior to
January 1, 2018, repeals and reenacts KRS 141.010 to change various
definitions relating to income taxes; creates a new section of KRS
Chapter 141 to establish limits on deductions; creates a new section of
KRS Chapter 141 to calculate adjusted gross income and net income for
taxpayers other than corporations; creates a new section of KRS Chapter
141 to calculate gross income and net income for corporations; amends
KRS 141.020 to establish a flat individual income tax rate of 5 percent
and sunset individual tax credits; amends KRS 141.040 to establish a flat
corporate income tax rate of 5 percent; creates a new section of KRS
Chapter 141 to codify the provisions of KRS 141.120 for taxable years
beginning prior to January 1, 2018, repeals and reenacts KRS 141.120 to
establish a single sales factor apportionment formula; amends KRS
148.542 to modify definitions relating to the film industry tax credit;
amends 148.544 to amend the film industry tax credit definitions to
remove commercials, provide a limit of $100 million on the total tax
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incentive approved annually, and make the tax incentive nonrefundable
and nontransferable for applications approved on or after the effective
date of this Act; amends KRS 6.505, 16.545, 21.360, 45A.067, 61.523,
61.560, 65.155, 67A.320, 67A.510, 78.610, 136.310, 136.530, 139.531,
141.050, and 141.0401 to conform; amends KRS 141.121 to describe the
income apportionment formula; amends KRS 141.200 and 141.205 to
conform; amends KRS 141.206 to adjust apportionment rules; amends
KRS 141.207 to conform; amends KRS 141.325 to remove withholding
exemptions; amends KRS 141.347 to conform; amends KRS 141.383 to
make the film credit nonrefundable and limited to $100,000,000 annually;
amends KRS 141.390 to remove an obsolete tax credit; amends KRS
141.400, 141.401, 141.403, 141.405, 141.407, 141.414, 141.415, and
161.540 to conform; creates a new section of subchapter 26 of KRS
Chapter 154 to suspend the acceptance of applications and preliminary
approvals for industrial revitalization incentives; amends KRS 141.068 to
require the Cabinet for Economic Development to report certain
information to the Interim Joint Committee on Appropriations and
Revenue; amends KRS 154.20-250 to suspend the acceptance of
applications and preliminary approvals for investment fund incentives;
amends KRS 141.396 to require the Cabinet for Economic Development
to report certain information to the Interim Joint Committee on
Appropriations and Revenue; amends KRS 154.20-232 to suspend the
acceptance and preliminary approvals for angel investor incentives;
amends KRS 131.081 to prohibit contingency fee contracts for tax
administration; amends KRS 49.250 to eliminate the payment of a bond
to appeal a tax assessment; amends KRS 131.190 to exempt from the
confidentiality standards certain reporting of data by the Department of
Revenue to the Legislative Research Commission; amends KRS
141.389, 131.020, and 141.0205 to conform; amends KRS 131.110 to
allow 60 days to protest an assessment beginning July 1, 2018 amends
KRS 131.180, 131.650, 132.485, 136.180, 136.1804, 136.1877, 136.188,
and 141.210 to conform; creates a new section of KRS Chapter 141 to
allow a nonrefundable credit against the corporate income tax for local
property taxes paid on inventory; provides that the amount of principal
which a qualified applicant may owe the Kentucky Agricultural Finance
Corporation at any one time shall not exceed $5 million; allows a 0.5
percent administrative fee to be paid to the Kentucky Infrastructure
Authority for projects they administer; requires any revenue received from
the sale or renewal of the license plates in excess of actual costs incurred
by the Transportation Cabinet be transferred to the Child Victims' Trust
Fund on an annual basis; requires that any funds or assets recovered by
the Attorney General in connection with a lawsuit or other types of actions
be paid directly to the Commonwealth and deposited in a distinct trust
and agency account for each settlement; allows the Auditor of public
Accounts to charge agencies for any additional expenses incurred and
require a county, under certain types of audit, to bear 75 percent of the
actual expense of the audit; allows the Personnel Board to assess each
Executive Branch agency with employees covered by KRS Chapter 18A
based on the authorized full-time positions of each agency on July 1 of
each year; requires that fees imposed by the Kentucky River Authority not
be subject to state and local taxes; requires a school district that receives
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an allotment for an urgent needs school and subsequently receives funds
resulting from litigation or insurance to reimburse the Commonwealth;
creates the Office of Employment Training Building Proceeds Fund and
allow up to $3 million of proceeds from the disposal of real property by the
Office to be deposited in the fund; allows any revenue derived from the
establishment of statewide contracts by the Office of Procurement
Services to be credited to a trust and agency account to be used to
administer the program; allows the insurance surcharge rate to be
calculated at a rate to provide sufficient funds for the Firefighters
Foundation Program Fund and the Kentucky Law Enforcement
Foundation Program Fund; allows the Department for Medicaid Services
to impose copayments for services rendered to Medicaid recipients, not to
exceed the amounts permitted by federal law or waivers; allows the
Department for Medicaid Services to utilize premiums and cost-sharing
for services rendered to Medicaid and KCHIP recipients, not to exceed
amounts permitted by federal law or waivers, and suspend KCHIP
premiums for the 2018-2020 biennium; allows the Department of
Insurance to assess an insurer at any rate between zero and 1 percent
for the 2019 or 2020 Plan Year on any health benefit plan premium
written by that insurer in the individual market segment; requires the
Personnel Cabinet to collect a pro rata assessment from all state
agencies, in all three branches of government, and other organizations
that are supported by the personnel system; requires 0.075 percent to be
withheld from employer's contribution rates if the Unemployment
Insurance Trust Fund balance exceeds the balance of the trust fund as of
December 31, 2017, deposit these moneys into the Service Capacity
Upgrade Fund, and allow the Secretary to exercise discretion to reduce
the percentage rate or suspend the required payments at any time;
requires the insurance premium and retaliatory taxes be credited to the
General Fund; requires the Personnel Cabinet to collect a benefits
assessment per month per employee eligible for health insurance
coverage in the state group for use by the Cabinet in administering the
health insurance program; requires that funds received by the
Commonwealth from the disposal of any surplus property at the Kentucky
School for the Blind, the Kentucky School for the Deaf, and the FFA
Leadership Training Center be deposited in a separate restricted account
for each facility and require the funds not be expended without
appropriation authority granted by the General Assembly; allows a county
containing a population of more than 90,000 or any city within a county
containing a population of more than 90,000 to publish ordinances, audit
reports, or bid solicitations by posting those items on a website
maintained by the county or city government for a period of at least one
year; modifies the credit established by KRS 68.197(7); establishes that if
any section, subsection, or provision is found by a court to be invalid or
unconstitutional, the decision of the court shall not affect any of the
remaining sections, subsections, or provisions; repeals various sections
of the Kentucky Revised Statutes; EMERGENCY. VETOED AND
OVERRIDDEN.
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DC.

HB 367
AN ACT establishing support for dyslexia. Creates a new section of KRS
Chapter 157 to establish the dyslexia trust fund administered by the
Kentucky Department of Education to finance grants to school districts for
support of students identified with characteristics of dyslexia and require
the Kentucky Department of Education to report expenditures from the
fund annually to the Kentucky Board of Education and the General
Assembly.

DD.

HB 369
AN ACT relating to contracts. Amends KRS 360.010 to specify when
parties are bound to interest rate in contract and the interest rate that
parties are entitled to receive after default; and creates a new section of
KRS Chapter 371 to specify that an obligation to pay or satisfy a debt is
not extinguished by any internal action or reporting of internal actions
taken by a creditor for the purposes of the creditor's own financial, tax, or
accounting records or affairs.

DE.

HB 370
AN ACT relating to property redevelopment. Amends KRS 224.1-512 to
redefine "remediation" and "site"; amends KRS 224.1-514 to update the
application requirements, application fee, and public notice, and replace a
covenant not to sue with a corrective action liability agreement; amends
KRS 224.1-516 to reduce the time for cabinet to notify applicant on the
status of the application from 45 days to 30 days and updates
requirements for resubmittal; amends KRS 224.1-520 to specify the
statutes that will be used to evaluate whether the site characterization
plan is in conformity, and delete detailed requirements for the corrective
action plan; amends KRS 224.1-522 to include public comment period
before taking action on the corrective action plan, and delete the time
frames associated with additional information submittals; amends KRS
224.1-524 to require notice for public comment ten days after submitting
corrective action plan and posting signage; amends KRS 224.1-526 to
delete language referring to reimbursement of costs for cabinet site
investigation, change covenant not to sue to correction action liability
agreement, and require the corrective action liability agreement to run
with the land; and amends KRS 224.1-528 to delete cabinet withdrawal
from negotiations from the list of final determinations and makes
conforming changes; repeals KRS 224.1-518.

DF.

HB 373
AN ACT relating to disclosure of body-worn camera recordings. Creates a
new section of KRS Chapter 61 to define terms, specify that body-worn
camera recordings are governed by the Kentucky Open Records Act and
that the retention of body-worn camera recordings is governed by KRS
171.410 to 170.740, give exceptions as to when a public agency may
elect not to disclose body-worn camera recordings, and clarify that
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nothing should be interpreted to override KRS 17.150, the laws governing
discovery in either criminal or civil litigation or in an administrative
proceeding, or KRS 189A.100; and creates a new section of KRS
Chapter 61 to provide additional prerequisites for the viewing or use of
footage by an attorney representing an individual who is depicted on body
camera footage and enumerates punitive requirements for attorneys who
violate those guidelines, and allow a public agency that produces a copy
of recording under this section to treat the request as a commercial
request and charge a reasonable fee.
DG.

HB 381
AN ACT relating to elections. Amends KRS 83A.045, 118A.100, and
118.365 to move the filing deadlines for certain candidates from the
second Thursday in August to the Tuesday following the first Monday in
June preceding a regular election; amends KRS 83A.165 and 118.375 to
govern the time for filing to fill vacancies; amends various KRS sections
to conform; and makes technical corrections; delayed effective date of
NOVEMBER 7, 2018.

DH.

HB 385
AN ACT relating to design/build projects. Amends KRS 176.431 to allow
the Transportation Cabinet to authorize, each fiscal year, 5 major road
and bridge related projects not to exceed a total cost of $300 million each
and 10 road and bridge related projects not to exceed a total cost of $75
million dollars each, and require that the projects be outlined in the
biennial highway construction plan.

DI.

HB 388
AN ACT relating to the Kentucky Workers' Compensation Funding
Commission. Amends KRS 342.0011 to change the definitions of
"premium" and "premiums received" and define "deductible program
adjustment"; amends KRS 342.122 to require all assessments to be
remitted electronically beginning on January 1, 2020; amends 342.1221
to clarify that interest is paid for late payment of expenses; amends KRS
342.1223 to remove the term "nondividend paying" and make employees
of the funding commission exempt from the classified service; amends
KRS 342.1231 to change the term "taxpayer" to "assessment payer,"
require that audits of quarterly premium reports to be completed within 5
years of the due date, require records to be available for audits, and
explain when payment is final and when refunds are returned; amends
KRS 342.1242 to require KEMI to reimburse for expenses to collect the
coal assessment; and amends KRS 342.1243 to clarify when
assessments for coal workers' pneumoconiosis fund cease and when the
fund is abolished.
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DJ.

HB 394
AN ACT relating to abandoned property. Establishes KRS Chapter 393A
and creates new sections thereof to enact the Revised Uniform
Unclaimed Property Act of 2016; amends KRS 41.360, 164A.701,
164A.707, 304.15-420, 393.170, and 393.250 to conform; repeals KRS
393.010, 393.060, 393.062, 393.064, 393.066, 393.072, 393.090,
393.095, 393.100, 393.110, 393.115, 393.120, 393.125, 393.130,
393.140, 393.150, 393.160, 393.180, 393.190, 393.210, 393.220,
393.230, 393.240, 393.260, 393.270, 393.280, 393.290, and 393.990;
and require the State Treasurer to submit a report on the status of the
abandoned property fund to the Legislative Research Commission by
December 15, 2018.

DK.

HB 398
AN ACT relating to physical therapist licensure and declaring an
emergency. Repeals and reenacts KRS 327.310, relating to physical
therapist licensure, to make the applicant criminal background check
consistent with state and federal standards; EMERGENCY.

DL.

HB 400
AN ACT relating to direct shipment of alcoholic beverages and declaring
an emergency. Amends KRS 243.0305 to allow distilleries to ship product
and monthly club membership orders directly to consumers and sets
delivery requirements; amends KRS 243.120 to add package sales for
distilleries; amends KRS 243.120 and 243.130 to recognize the three-tier
system; amends KRS 243.155 to allow small farm wineries to ship
product and monthly club membership orders directly to consumers and
sets delivery requirements; amends KRS 243.200 to allow transporters to
ship directly to consumers, sets requirements for shipping packages, and
exempts common carriers with USDOT numbers from displaying license
numbers on vehicles and from consenting to vehicle searches; amends
KRS 243.240 to allow quota retail package license holders with 80
percent gross sales to Kentucky residents to ship directly to consumers
and sets delivery requirements; amends KRS 244.165 to set
requirements for delivery of alcoholic beverages purchased out-of-state to
consumers in Kentucky; amends KRS 244.240 to conform; amends KRS
242.250, 242.260, and 242.270 to limit delivery liability of common carrier
and adds defense to shipping into dry territory; EMERGENCY.

DM.

HB 402
AN ACT relating to credit balances for insurers. Amends KRS 91A.0804
to provide a schedule for distribution of refunds for overpaid local
government insurance premiums tax to insurance companies; and
amends KRS 91A.0802 to define "LGPT" as a local government
premiums tax authorized under KRS 91A.080.
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DN.

HB 424
AN ACT relating to the Kentucky 911 Services Board. Amends KRS
65.7623 to reconstitute the Kentucky 911 Services Board, establish
means and terms of service on board, and provide for an administrative
relationship with the Office of Homeland Security; amends KRS 65.7625
to delineate the financial responsibilities of the board and the Office of
Homeland Security, establish an advisory council, specify that only those
costs associated directly with the administration of CMRS related duties
shall be eligible for payment from funds under KRS 65.7631(2); and
amends KRS 65.7631 to increase the non-obligated CMRS fund balance
from $2,000,000 to $3,000,000 before it is distributed to eligible PSAPs.

DO.

HB 427
AN ACT relating to nurses. Amends KRS 314.011 to eliminate reference
to the Controlled Substance Formulary Development Committee and to
change the term "noncontrolled" to "nonscheduled"; amends KRS
314.031 to reference the disciplinary statute and to eliminate the list of
reportable offenses; amends KRS 314.035 to establish a mandatory
reporting requirement for anyone who has knowledge of the facts
regarding a suspected violation by a dialysis technician; amends KRS
314.042 to update language concerning the definition of an advanced
practice registered nurse (APRN), require an applicant for an APRN
license to take a jurisprudence examination, and simplify reporting of the
rescission of a CAPA-NS or CS; amends KRS 314.085 to clarify that
evaluations must be submitted within 30 days; amends KRS 314.089 to
clarify when an immediate suspension of a license is warranted; amends
KRS 314.091 to add use or possession of a Schedule I controlled
substance and use or impairment by use of alcohol or drugs to the list of
violations; amends 314.101 to clarify when a nurse that is temporarily in
the state does not need a license; amends KRS 314.181 to clarify when a
registered nurse may pronounce the death of a patient; amends KRS
314.111 to allow the Board of Nursing to fine a program of nursing that is
not in compliance with regulations; amends KRS 311A.185 to conform;
and repeals KRS 314.046 and 314.105.

DP.

HB 429
AN ACT relating to reorganization. Amends KRS 196.026 to add a
Division of Education to the Office of Adult Institutions in the Department
of Corrections; confirms Executive Order 2017-268, dated May 1, 2017.

DQ.

HB 430
AN ACT relating to reorganization. Amends KRS 196.026 to add the
Division of Reentry to the Office of Community Services and Facilities in
the Department of Corrections; confirms Executive Order 2017-749,
dated October 31, 2017.
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DR.

HB 431
AN ACT relating to reorganization. Amends KRS 15A.020 to reorganize
the Department of Juvenile Justice into offices and divisions; confirms
Executive Order 2017-599, dated September 1, 2017.

DS.

HB 434
AN ACT relating to the Kentucky Educational Savings Plan Trust.
Amends KRS 164A.305, relating to the Educational Savings Plan Trust,
to define "educational institution" and "qualified educational expenses" in
conformance with Section 529 of the Internal Revenue Code, and include
elementary and secondary schools in the definitions; amends various
sections of the Kentucky Revised Statutes to conform; and repeals KRS
164A.360.

DT.

HB 443
AN ACT relating to nonprofit corporations. Amends, creates, repeals, and
reenacts various sections of KRS Chapter 273, relating to nonprofit
corporations, to allow a nonprofit corporation to have a board of directors
of varying size, allow the board of directors of a nonprofit corporation to
establish committees, allow a nonprofit corporation to reimburse
expenses and to make distributions, within certain restrictions, define and
clarify conflict of interest transactions, allow a member utilizing real-time
electronic communication to be deemed present at a board of directors
meeting, and allow a nonprofit corporation to abolish the right of members
to inspect books and records.

DU.

HB 444
AN ACT relating to health facilities and services. Amends KRS 216.2927
to update data collection; amends KRS 216.380 to remove "primary care
centers" and "rural health clinics" from the list of facilities that may be
designated as a "critical access hospital"; amends KRS 216.510 and
216.535 to revise the definition of "long-term care facilities"; amends KRS
216.545 to remove outdated language; amends KRS 216.563 to remove
outdated language and to remove the requirement that criteria for "Type
A" and "Type B" long-term care facility violations be reviewed at least
quarterly; amends KRS 216.577 to replace reference to the "Kentucky
Health Facility and Health Service Certificate of Need and Licensure
Board" with the "Cabinet for Health and Family Services"; amends KRS
216B.015 to revise various definitions; amends KRS 216B.020 to exempt
certain outpatient health facilities and health services from the certificate
of need requirement; amends KRS 216B.035 to permit records to be kept
in electronic form; amends KRS 216B.040 to remove the Cabinet's ability
to appoint "technical advisory committees" to assist in the administration
of this chapter; amends KRS 216B.055 and 216B.105 to allow for
electronic delivery of notices and licensure decisions; amends various
sections to conform; and repeals KRS 216.600, 216.860, 216.865,
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216.900, 216.905, 216.910, 216.915, 216.930, 216B.071, 216B.120,
216B.176, and 216B.177.
DV.

HB 454
AN ACT relating to the human rights of unborn children and declaring an
emergency. Creates a new section of KRS 311.710 to 311.820 to prohibit
an abortion on a pregnant woman that will result in the bodily
dismemberment, crushing, or human vivisection of the unborn child when
the probable post-fertilization age of the unborn child is 11 weeks or
greater, except in the case of a medical emergency; and amends KRS
311.990 to provide that a person who violates the prohibition is guilty of a
Class D felony; EMERGENCY.

DW.

HB 463
AN ACT relating to pharmacy benefits. Creates a new section of Subtitle
17A of KRS Chapter 304 to define cost sharing, prohibit an insurer,
pharmacy benefit manager, or other administrator from requiring payment
for prescription drugs in excess of certain amounts, prohibit an insurer,
pharmacy benefit manager, or other administrator from imposing a
penalty on a pharmacist or pharmacy for complying as required, and
prohibit an insurer, pharmacy benefit manager, or other administrator
from prohibiting a pharmacist or pharmacy from discussing information
relating to cost sharing or selling a more affordable alternative to the
insured; delayed effective date of January 1, 2019.

DX.

HB 464
AN ACT relating to insurance and declaring an emergency. Amends KRS
304.5-140 to define "NAIC," allow the commissioner of Department of
Insurance to promulgate administrative regulations establishing additional
requirements for certain reinsurance arrangements, require accredited
reinsurers to demonstrate adequate financial capacity, authorize
reduction in trusteed surplus for certain assuming insurers maintaining a
trust for the payment of reinsurance claims, establish requirements for
certain assuming insurers maintaining a trust for the payment of
reinsurance claims, establish requirements for assuming insurers that
have been certified or seek to be certified as a reinsurer in Kentucky,
require the commissioner to publish a list of qualified jurisdictions under
which assuming insurers are eligible to be considered for certification as a
reinsurer, require the commissioner to assign and publish a list setting
forth the rating for each certified reinsurer, authorize the commissioner to
suspend or revoke a reinsurer's accreditation or certification and
establishes due process procedures, establish requirements for the
management of a ceding insurer's reinsurance recoverables, allow the
commissioner to permit a certified reinsurer to defer posting security for
catastrophic recoverables under certain circumstances, include certain
exempted assets as acceptable forms of security permitted for certain
reinsurance arrangements, authorize the commissioner to promulgate
administrative regulations, make conforming amendments, and direct the
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Department of Insurance to conduct a study of medical bills submitted to
reparations obligations; delayed effective date of January 1, 2019, except
for study, which is subject to EMERGENCY.
DY.

HB 475
AN ACT relating to caller identification services. Amends KRS 367.46955
to prohibit knowingly using a caller identification service or interconnected
Voice over Internet Protocol or VoIP to transmit misleading or inaccurate
caller identification information with the intent of defrauding or causing
harm to another person or wrongfully obtaining anything of value; and
amends KRS 367.46999 so that any person who is found guilty of
violating KRS 367.46955(9) must be fined no less than $500.00 for the
first offense and $1,000 for any subsequent offense and must also pay
restitution of any financial benefit secured through conduct proscribed by
KRS 367.46955(9).

DZ.

HB 476
AN ACT relating to compensatory time. Amends KRS 337.285 to allow
Trooper R and CVE R law enforcement officers to receive and use
compensatory time for time worked over forty hours per week.

EA.

HB 487
An ACT relating to fiscal matters and declaring an emergency.
Incorporates the provisions of 2018 RS HB 366, except as modified in this
Act; amends KRS 139.010 to clarify the definition of prewritten computer
software for sales and use tax purposes; amends KRS 139.480 to clarify
the cost of production related to energy or energy-producing fuels used
for sales and use tax purposes; amends KRS 141.010 to include a
definition for part-year resident and to include in the definition of adjusted
gross income the amount of deduction related to the federal 20 percent
deduction for pass-through income to individuals for rate parity at the
federal level; amends KRS 141.020 to clarify the provision related to a
part-year resident; amends KRS 141.120 to provide that a provider of
communication services, cable services, or internet access will continue
to apportionment income using a three-factor apportionment formula and
will not be subject to the market based sourcing rules; continues the
Kentucky Industrial Revitalization Act tax incentives and requires
reporting by the Department of Revenue and the Kentucky Economic
Development Finance Authority; amends various sections of KRS
Chapters 141 and 154.20 to continue the Kentucky Investment Fund Act
and the Kentucky Angel Investor Tax Act through the calendar year 2018,
allowing the overall total cap of $40 million to be exhausted, suspending
the two programs for the calendar years 2019 and 2020, and establishing
a $3 million annual cap for each program beginning in calendar 2021;
amends KRS 131.081 to allow a taxpayer to bring an action for damages
against the Commonwealth for actual monetary damages sustained as a
result of willful, reckless, or intentional disregard by department
employees of the rights of taxpayers; amends KRS 141.210 to allow a
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taxpayer 180 days to submit a copy of the final determination of a federal
audit; amends KRS 131.250 to require certain corporations and
employers having more than 25 withholding statements to electronically
file those tax returns or reports; amends KRS 141.070 to clarify that the
credit for taxes paid to another state means a state of the United States
or any territory or possession thereof; creates a new section of KRS
Chapter 141 to provide combined returns based on a unitary business
group for taxable years beginning prior to January 1, 2019, unless the
group elects to file a consolidated return based on the same group that
files for federal income tax purposes; amends KRS 139.470 to exempt
gross receipts derived from charges for labor or services to apply, install,
repair, or maintain tangible personal property directly used in
manufacturing or industrial processing processes; creates a new section
of KRS Chapter 132 to clarify that computer software other than
prewritten computer software is exempt from property tax; amends KRS
141.011 to conform the net operating loss deduction to the new combined
reporting or consolidated filing method chosen by the taxpayer; repeals
the repeal of the Kentucky Jobs Retention Act and Incentives for Energy
Independence Act; and repeals sections 1 and 3 of 2018 RS HB 362 and
provides an alternative buyout for certain employers and decreases the
employer contributions for certain employers during the first year of the
biennium; EMERGENCY.
EB.

HB 497
AN ACT relating to physician assistants. Amends KRS 202A.011 and
600.020 to include physician assistants in the definition of "qualified
mental health professional" and to establish the educational and
experience requirements for a physician assistant to become a qualified
mental health professional.

EC.

HB 512
AN ACT relating to qualifications of officers and declaring an emergency.
Amends KRS 16.040 to require officers appointed with a high school
diploma or GED and additional experience to complete 60 hours of credit
or an associate's degree prior to the end of probation, and specify that not
completing the education requirement will result in discharge;
EMERGENCY.

ED.

HB 513
AN ACT relating to the provision of wastewater services. Creates new
sections of Subchapter 73 of KRS Chapter 224 to define "sewage" and
"privately owned small wastewater treatment plant," require the Energy
and Environment Cabinet to promulgate administrative regulations in
accordance with KRS Chapter 13A regarding the issuance or the renewal
of a discharge permit under KRS 224.10-100 to an owner of a privately
owned small wastewater treatment plant that requires a plant's owner to
obtain and maintain a contract for insurance, or a financial instrument
such as a letter of credit, for fire and extended coverage and for
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commercial general liability coverage and products and completed
operations coverage, implement an asset management plan, maintain
adequate revenue to ensure continuity of service, and conduct a
structural analysis of the plant, as necessary, and establish a process by
which the cabinet may assign a receiver to assume the management and
operation of a privately owned small wastewater treatment plant; and
amends KRS 65.240, relating to interlocal agreements, KRS 74.407,
relating to water districts, KRS 76.080, relating to metropolitan sewer
districts, KRS 76.231, relating to joint sewer agencies, KRS 76.232,
relating to specific joint sewer agencies, KRS 76.325, relating to sewer
construction districts; and creates a new section of KRS 220.010 to
220.540, relating to sanitation districts, to allow each agency or entity to
contract with other entities to acquire wastewater facilities in connection
with the acquisition, construction, operation, repair, or maintenance when
the entity's facilities are outside of that particular agency's jurisdictional
boundaries; and exempts projects coming under the provisions of KRS
Chapter 278.
EE.

HB 517
AN ACT relating to grandparent visitation. Amends KRS 405.021 to
create a presumption that grandparent visitation is in the child's best
interest when there is a significant and viable relationship between the
child and grandparent, and the parent who is the child of the grandparent
is deceased; and amends KRS 620.090 to require the court to consider
granting visitation rights to the grandparents who are not granted
temporary custody.

EF.

HB 527
AN ACT relating to the educational stability of children in out-of-home
placements. Creates a new section of KRS 199.800 to 199.805 to require
the Department for Community Based Services to place a foster child
within the school district where the child was enrolled immediately prior to
placement if practicable, require the department to make the
determination of whether a foster child remains enrolled in the school of
origin based upon a determination of the best interest of the child, prohibit
the cost of transportation from being a factor in the determination of the
best interest of the child, require reasonable transportation to be offered if
the department determines it is in the best interest of the child to remain
enrolled in the school of origin after placement in a new school district,
require the department to reimburse costs incurred by a school district,
foster parent, child-placing agency, or child-caring facility for
transportation of a foster child to a school of origin upon request,
establish procedures for enrolling a foster child if changing the child's
school of enrollment is in the best interest of the child, and require the
district in which a foster child is enrolled upon successful completion of
high school graduation requirements to issue a diploma to the child; and
designates as the Uninterrupted Scholars Act of Kentucky.
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EG.

HB 528
AN ACT relating to joint custody. Amends KRS 403.270 to create a
presumption that joint custody and equally shared parenting time is in the
best interest of the child, and require the court to consider the motivation
of the adults involved when determining the best interest of the child for
custody orders, as well as to consider the effect incidences of domestic
violence on the relationship between the child and each parent; amends
KRS 403.280 to specify that the presumption of joint custody and equal
parenting time is in the best interest of the child; amends KRS 403.320 to
allow a parent not granted custody or shared parenting time to petition for
reasonable visitation rights; amends KRS 403.340 to specify that if a
court modifies a custody decree there is a rebuttable presumption that it
is in the best interest of the child for the parents to have joint custody and
equally shared parenting time; creates a new section of KRS Chapter 403
to specify that the presumption of joint custody and equally shared
parenting time shall not apply in cases where a domestic violence order
has been or is being entered between two or more of the parties; amends
KRS 403.740 to specify that the presumption for joint custody and equally
shared parenting time shall not apply in cases where a domestic violence
order is being entered.

EH.

HB 530
AN ACT relating to personalized license plates. Amends KRS 186.174,
regarding personalized license plates, to have personalized plates expire
on the last day of the birth month of the applicant, rather than on
December 31st of each year, set forth schedule for transition to a new
expiration date for current license holders, specify that personalized
license plates that expire December 31, 2018, and are renewed for 2019
shall have a prorated registration based on the number of months the
registration is valid for in 2019, and make the replacement schedule for
personalized license match that for regular plates; and amends KRS
186.164 to conform.

EI.

HB 557
AN ACT relating to economic development. Amends KRS 56.440 to
define "headquarters," "nonretail service and technology project," and
"nonretail service and technology entity"; amends KRS 56.510, relating to
state lands and buildings to expand eligible projects from industrial
projects to include headquarters and nonretail service and technology
projects; amends KRS 65.7049 to allow a city or county to establish a
development area for certain purposes if, among other things, the project
meets the requirements of KRS 65.7043(2)(a)(1.)(b.); creates a new
section of KRS Chapter 141 to define how skills training credits may be
applied to income tax obligations; amends KRS 141.0205 to conform;
amends KRS 148.546 and 148.8591 to allow online reporting from
Tourism, Arts and Heritage to the LRC in lieu of a physical report;
amends KRS 154.10-050 to remove requirement that cabinet secretary
create and submit an annual strategic plan for economic development;
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creates a new section of KRS 154.12-2084 to 154.12-2089 to sunset
current investment credits; amends KRS 154.12-100 to change reporting
requirements and include electronic posting of the annual report required
by KRS 154.12-2035; amends KRS 154.12-204 to include new definitions
relating to the skills training investment credit; amends KRS 154.12-205
to substitute the phrase "qualified company" for "business and industry";
amends KRS 154.12-206 to substitute the phrase "approved companies"
for "business and industry"; amends KRS 154.12-207 to provide
additional details about skills training investment and grant-in-aid credit
qualifications; amends KRS 154.12-208 to allow the Bluegrass State
Skills Corporation to submit annual report on the cabinet's webpage
instead of via paper to LRC; amends KRS 154.12-278 to allow reporting
obligations of Kentucky Innovation Act on the cabinet webpage instead of
paper copy to the Governor and LRC; amends KRS 154.12-310 to
remove satellite offices and specify the number of affiliate centers;
amends KRS 154.12-2035 to allow posting of annual report to the
cabinet's webpage instead of a physical copy to the Governor and LRC;
renames the small business investment credit as the Kentucky small
business tax credit; amends KRS 154.20-150 to allow annual reporting by
webpage instead of by physical copy to the Governor and LRC; amends
KRS 154.20-170 to remove reference to targeted industrial sector;
amends KRS 154.20-230 to change definition of "qualified activity";
amends KRS 154.20-234 to change elements of qualified investment and
authorize promulgation of administrative regulations; amends KRS
154.20-238 to increase allowable time for investment; amends KRS
154.27-050 to allow posting of annual report to the cabinet website
instead of submitting it to the Governor and LRC; amends KRS 154.30010 to change investment criteria and refine definitions; creates a new
section of Subchapter 27 of KRS Chapter 154 to sunset incentives
allowed by KRS 154.27-010 to KRS 154.27-100; amends KRS 154.30070 to alter requirements of tax incentive agreement; amends KRS
154.30-080 to allow cancellation of tax incentive agreements and add
definitions; amends KRS 154.31-030 to allow annual reporting by post to
the cabinet webpage; amends KRS 154.32-010 to include new
definitions; amends KRS 154.32-020 to expand the list of companies
eligible for incentives; amends KRS 154.60-010 and KRS 154.60-020 to
replace term "Division of Small Business" with "Office of
Entrepreneurship"; amends KRS 154.60-020 to extend time period for
credit-related activity; repeals KRS 141.430, relating to income tax credit
calculations; repeals KRS 154.10-100, relating to information transfer
network; repeals KRS 154.10-120, relating to preparation of the strategic
plan for economic development; repeals KRS 154.10-125, relating to
content of the strategic economic development plan; repeals KRS 154.10140, relating to performance benchmarks; repeals KRS 154.30-052,
relating to signature project loan program requirements; repeals KRS
154.48-010, containing definitions for KRS 154.48-010 to 154.48-035;
repeals KRS 154.48-015, expressing the findings of the General
Assembly; repeals KRS 154.48-020, relating to administrative regulations
and open meetings; repeals KRS 154.48-025 to 154.48-030, and
154.48.035, establishing the Kentucky Environmental Stewardship Act;
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and repeals KRS 224.01-020, relating to the funding for cleaning
agricultural warehousing sites.
EJ.

HB 586
AN ACT relating to the maintenance of teacher certification. Amends KRS
161.095 to require the Education Professional Standards Board to extend
the validity period of a certificate of a member of the Armed Forces of the
United States of America by one year for each year the member is
determined by the board to have been prohibited by military service or
training from pursuing an advanced degree or completing professional
development required to maintain certification, and require the Education
Professional Standards Board to promulgate administrative regulations to
establish an application process and develop guidelines for the process
by which education or professional development is considered to have
been prohibited by military service.

EK.

HB 592
AN ACT relating to public agencies and declaring an emergency.
Creates a new section of KRS Chapter 151B to require employees of the
Education and Workforce Development Cabinet with access to or use of
federal tax information to submit to a state and federal criminal
background check; amends KRS 61.826 to require a public agency to
precisely identify a primary location of a video teleconference meeting;
amends KRS 164A.575 to grant the governing board of a public
postsecondary institution decision making authority with respect to a
lease renewal, prohibit a governing board from selling an interest in real
property for less than its fair market value, require a bidder security only
be required for a postsecondary institution's capital construction project
with an estimated cost of more than $1,000,000, permit a governing
board to authorize a capital construction project or a major item of
equipment purchase not specifically listed in any branch budget bill under
certain conditions, and permit a governing board to elect to obtain private
property insurance under certain conditions; and amends KRS 164.020 to
remove the statewide tuition waiver policy for employees of postsecondary institutions while retaining the tuition waiver policy for
employees of state and locally operated secondary area technology
centers, require employees to complete the federal student aid
application, and prohibit the amount of tuition waived from exceeding the
cost of tuition at the institution less any state or federal grants received;
EMERGENCY.

EL.

HB 606
AN ACT relating to testing for commercial driver's license applicants and
making an appropriation therefor. Amends KRS 281A.160 to prescribe
fees for retesting for commercial driver's license applicants who have
failed a portion of the skills test, require a 48-hour cancellation notice for
skills test appointments, permit an applicant to submit a medical
practitioner's excuse for a missed test without giving 48 hours' notice, set
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forth consequences of failure to appear at a scheduled test without proper
notification, clarify the exemption from testing fees for military personnel
applying for a CDL under KRS 281A.165, and make technical corrections;
APPROPRIATION; delayed effective date of January 1, 2019.
EM.

HCR 7
Urges the United States Fish and Wildlife Service to issue more migratory
bird depredation permits and subpermits to allow Kentucky farmers to
legally take black vultures that are depredating their livestock.

EN.

HCR 35
Urges Congress to amend the federal Controlled Substances Act to
remove hemp from the definition of marijuana.

EO.

HCR 152
Honors pregnancy help centers.

EP.

HCR 226
Creates the Diabetes Medical Emergency Response Task Force to study
and develop recommendations to address the emergent medical needs of
individuals diagnosed with diabetes, outline task force membership, and
require the task force to meet at least bimonthly during the 2018 Interim
and to submit findings, recommendations, and any proposed legislation to
the Legislative Research Commission by December 1, 2018.

EQ.

HJR 33
Recommends that the Cabinet for Health and Family Services and the
Administrative Office of the Courts create a pilot Working Interdisciplinary
Networks of Guardianship Stakeholders, or WINGS, to examine how
Kentucky's adult guardianship is working and to identify needed changes.

ER.

HJR 74
Sets out the last four years of the six year road plan.

ES.

HJR 196
Directs the Transportation Cabinet to erect road signs denoting honorary
road designations and other honorary signs.
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Index
Publicly funded schools, quality-based early
childhood rating system, authorization - SB 96
Teaching certificate, maintenance - HB 586
Transportation Cabinet, operator's licenses, work
release prisoners - SB 37
Truck platooning, Department of Vehicle
Regulation, standards - SB 116

Accountants
CPA firms, attest services - HB 177
Administrative Regulations and Proceedings
Administrative hearing procedures, hearing
officer
requirements,
Personnel
Board,
exemption - SB 131
Auditor of Public Accounts, agreed-upon
procedures engagements, certain county
officers - SB 144
Blow drying services, cosmetologist board - SB
106
Body-worn camera recording, release - HB 373
Child-care
centers,
monetary
incentives,
authorization - SB 96
Commission
on
Proprietary
Education,
institutions, requirements - HB 281
Credit for reinsurance, Department of Insurance HB 464
Emergency administrative regulations, expiration
- HB 130
Energy and Environment Cabinet, privately
owned small wastewater treatment plant,
discharge permit - HB 513
Executive Branch Ethics Commission, hearing
procedures, exemption - SB 150
Explosives and blasting hearings, mining, KRS
Chapter 13B, exemption - HB 261
Foster care and adoption, requirements - HB 1
Incorporated documents, Supplemental Nutrition
Assistance Program - SB 96
documents, Child Support Enforcement - SB
96
Kentucky Board of Education, financial literacy
course, academic standards - HB 132
Board of Education, school seizure education
program, requirements - HB 147
Board of Education, nontraditional program - SB
73
KRS Chapter 13B hearings, burden of proof - SB
150
Labor Cabinet, regulations, suspension or delay HB 314
Legislative committee, deficiency findings,
reports - HB 130
Medicaid Services, prescription dispensing fees SB 5
Motorcycle safety education, Justice and Public
Safety Cabinet - SB 122
Oil
and gas hearing procedures, Energy and
Environment Cabinet - SB 249
and gas hearings, notice requirements, appeal
procedures - SB 249

Advisory Boards, Commissions, and
Committees
Citizen foster care review board, duties - HB 1
Kentucky
Horse
Racing
Commission,
membership - SB 56
State Advisory Council on Libraries, repeal - HB
302
State
Libraries,
Archives, and
Records
Commission - HB 302
Aeronautics and Aviation
Drone surveillance, armed drones, certain
entities, prohibition - HB 22
Drones, key infrastructure assets, trespass,
prohibition - HB 324
Aged Persons and Aging
Accounts, temporary holds - HB 93
Eligible
adults, exploitation of, disbursement delays HB 93
adults, exploitation, reporting - HB 93
Guardianship and conservatorship, proceedings HB 5
Guardianship,
court-community
partnership,
creation - HJR 33
Power of attorney, requirements - HB 11
Public assistance eligibility, enhanced data
tracking - HB 363
Specified adults, financial exploitation, reporting HB 93
Agriculture
Agricultural warehousing cleanup fund, repeal HB 557
Certificate of free sale, issuance, Department of
Agriculture, authority - HB 343
Commissioner, contingency fee legal services
contracts, requirements - HB 198
Department of Agriculture, reorganization - HB
146
Depredating black vultures, taking permits, urge
issuance - HCR 7
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Farms to Foodbanks Advisory Committee - HB
150
Food waste, reduction, state agencies, charitable
feeding - SJR 218
Governor or designee, ASTM specifications,
motor fuels, ability to issue, waiver - HB 241
Hemp status, urge Congress change - HCR 35
Kentucky
Agricultural Finance Corporation, loans - HB
366
Horse Racing Commission, membership - SB
56
Livestock and poultry feed, transportation,
overweight permits - HB 153
State/Executive Branch Budget - HB 200
Transportation of commodities and supplies,
hours-of-service exemption - HB 133

Kentucky CASA network fund, creation - SB 204
Kentucky Communications Network Authority,
debt and financing - SB 200
Law Enforcement Foundation Program fund,
annual supplement - HB 140
Law enforcement professional development and
wellness program - HB 68
Legislative Branch Budget - HB 204
Medicaid disproportionate share hospital funds,
distribution - HB 289
Motorcycle safety education - SB 122
Murray State University, capital project - SB 61
Rare disease trust fund, creation - SB 7
State/Executive Branch Budget - HB 200, HB 265
Transportation Cabinet Budget - HB 201
TVA
in-lieu-of-tax
payments,
economic
development activities - HB 114
University of Louisville, capital project - SB 70

Alcoholic Beverages
Archives and Records
Direct shipping to consumers - HB 400
Entertainment destination center, licensing - SB
98
Malt beverages, wholesale tax - HB 136
Quota license, system - SB 110

Birth certificates, content requirements - HB 1
Deeds to real property, full name of grantor or
grantee, requirements - SB 139
Area Development Districts

Amusements and Recreation
State/Executive Branch Budget - HB 200
Charitable gaming, 501(c)(7) organizations,
inclusion - HB 164
Entertainment destination center, licensing - SB
98

Athletics
Agents, registration - SB 228
Competitions, non-member schools, participation
- HB 290

Animals, Livestock, and Poultry
Assistance
animals,
housing,
reasonable
accommodations - HB 329
Cervid meat processors, waste disposal,
requirements - SB 119
Depredating black vultures, taking permits, urge
issuance - HCR 7
Transportation, animal feed, ten percent weight
tolerance - HB 153

Attorney General
Contingency fee legal services contracts,
requirements - HB 198
Settlement funds, disposition - HB 366
State/Executive Branch Budget - HB 200
Attorney, Commonwealth's

Annexation
State/Executive Branch Budget - HB 200
Annexation of unpopulated territory, standing for
contest - SB 97

Attorney, County

Appropriations

State/Executive Branch Budget - HB 200

Board
of Barbering, trust and agency fund - HB 260
of Cosmetology, trust and agency fund - HB
260
CDL testing, fees - HB 606
Commonwealth, claims against - HB 334
Judicial Branch Budget - HB 203

Attorneys
Cell phones, possession, jails - HB 207
Contingency fee legal services contracts, state
government entities, requirements - HB 198
Immunity, prosecutors, good faith - SB 30
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Communications Network Authority, debt and
financing - SB 200
Health Facilities and Health Services
Certificate of Need and Licensure Board,
rename - SB 7
Horse Racing Commission, membership - SB
56
Planning and zoning, joint board of adjustment HB 138
State Advisory Council on Libraries, repeal - HB
302
State Interagency Council, change membership SB 201
State
Libraries,
Archives, and
Records
Commission - HB 302
State/Executive Branch Budget - HB 200
Telehealth Board, elimination - SB 112

Auditor of Public Accounts
Audits, agreed-upon procedures engagement,
certain local officials - SB 144
Contingency fee legal services contracts,
requirements - HB 198
Federal, state, and local audits, charges - HB 366
Jail canteen profits, safety and security - HB 92
State/Executive Branch Budget - HB 200
Audits and Auditors
Auditor of Public Accounts, agreed-upon
procedures engagement, certain local officials
- SB 144
City audits and financial statements - SB 91

Budget and Financial Administration
Background Checks

Barbers, licensing - HB 260
Blow drying services, cosmetologist board
license - SB 106
Cosmetologists, estheticians, and nail techs,
testing requirements - HB 260
Nail technicians, estheticians, and instructors,
training hours, reduction - HB 260

Biennial Highway Construction Plan, FY 20182020 - HB 202
Commonwealth, claims against - HB 334
Judicial Branch Budget - HB 203
Legislative Branch Budget - HB 204
Murray State University, capital project - SB 61
Public-private
partnership,
certain
capital
projects, General Assembly approval not
required - SB 203
Revenue measures - HB 366
Six year road plan, last four years - HJR 74
State/Executive Branch Budget - HB 200, HB 265
Transportation
Cabinet, budget - HB 201
Cabinet, design/build projects, increase cost,
limitation - HB 385
Cabinet, design/build projects, increase project
number, limitation - HB 385
TVA in-lieu-of-tax payments, transfer of state
general fund portion to local entities - HB 114
University of Louisville, capital project - SB 70

Boards and Commissions

Campaign Finance

Active military and veterans, professional
licenses, issuance - HB 319
Board of education, legal notices - SB 140
Boards of education, membership, eligibility - SB
101
Commission
on
Proprietary
Education,
institutions, licensing - HB 281
Farms to Foodbanks Advisory Committee - HB
150
Kentucky
911 Services Board and advisory council
membership, reorganization - HB 424
Board of Hairdressers and Cosmetologists HB 260
Board of Medical Services, fee disclosure,
requirements - HB 176

Caucus committee, state executive committee,
minor political party - HB 157
Supplemental annual report, deadline - HB 97

Child care workers, requirements - HB 1
Physical
therapists,
licensure,
criminal
background investigation - HB 398
Banks and Financial Institutions
Qualified
persons,
financial
exploitation,
temporary holds, reporting - HB 93
Barbers and Cosmetologists

Capital Construction
Capital projects, definition, increase in minimum
amount - SB 86
Murray State University, capital project - SB 61
Public-private
partnership,
certain
capital
projects, General Assembly approval not
required - SB 203
State/Executive Branch Budget - HB 200
Transportation Cabinet Budget - HB 201
University of Louisville, capital project - SB 70
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School seizure action plan, requirement - HB 147
State
agency children, definition - HB 360
Interagency Council, membership - SB 201
Student-athletes, athlete agents, contracts - SB
228
Students, excused absences, military consulting HB 75
Students with disabilities, Kentucky Peer Support
Network Project, statewide implementation SJR 52

Charitable Organizations and Institutions
Charitable gaming, 501(c)(7) organizations,
inclusion - HB 164
Farms to Foodbanks Advisory Committee,
change name from Surplus Agricultural
Commodities - HB 150
Food waste, reduction, state agencies, charitable
feeding - SJR 218

Circuit Clerks
Operator's licenses, work release prisoners - SB
37

Charter County Government
Public
employees,
state-sponsored
insurance, eligibility - HB 158

life

Cities

Children and Minors

Alcohol quota license, system - SB 110
Audits and financial statements - SB 91
Candidate filings, deadlines - HB 97
Clerks, duties, information and submission
requirements - HB 310
Extraterritorial wastewater facility, acquisition HB 513
Fire
departments,
KRS
Chapter
273,
administrative and fiscal reports - HB 122
Investments, requirements - HB 75
Law Enforcement Foundation Program fund,
annual supplement - HB 140
Local government, premium tax, refund, schedule
- HB 402
Local public housing authorities, membership HB 223
Mandates, prohibition - SB 88
Planning and zoning, joint board of adjustment HB 138
Public
employees,
state-sponsored
life
insurance, eligibility - HB 158
Retirement and pensions, obligations - SB 88

Abortion, dismemberment, prohibition - HB 454
Abuse and exploitation, prevention - HB 120
Age of consent, offenders 10 years older than
victims, prohibition - HB 101
All-terrain vehicle, operation - SB 182
Arthrogryposis Multiplex Congenita Awareness
Day, June 30 - HB 214
ASVAB, school counseling - HB 75
ASVAB, test, schools, requirement - HB 75
Child care centers, fees - HB 327
Commission for Children with Special Health
Care Needs, rename - SB 132
FAIR teams, regional interagency council
members, participation - SB 201
Foster
care and adoption, requirements - HB 1
children, educational stability, placement in
new school district - HB 527
Grandparents, visitation rights - HB 517
Health care coverage, child support enforcement
- SB 108
Hepatitis
C, child screening, recommendation - SB 250
C, pregnant woman screening, requirement SB 250
Holocaust, schools, instruction - HB 128
Joint custody, shared parenting,
presumption - HB 528
presumption, inapplicable domestic violence HB 528
Kentucky CASA network fund, creation - SB 204
Kentucky
Commission
on
Community
Volunteerism and Service, rename - SB 132
Marriage, minimum age, raising, process - SB 48
Newborn safety device, establishment - HB 167
Pregnancy help centers, honor - HCR 152
Public assistance eligibility, enhanced data
tracking - HB 363
Reorganization, Justice and Public Safety
Cabinet, Department of Juvenile Justice,
Executive Order 2017-599 - HB 431

Cities, Home Rule Class
Annexation of unpopulated territory, standing for
contest - SB 97
Civil Actions
Errors or omissions, athlete agents, damages SB 228
Grandparents, visitation rights - HB 517
Guardian ad litem, divorce cases, spouse
incarcerated for crime against other spouse,
payment - SB 68
Insurance fraud, private cause of action,
requirement - HB 323
Marriage, minimum age, raising, process - SB 48
Nonprofit corporations, directors and members HB 443
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Power of attorney, requirements - HB 11
Terrorism, injury from, claim for damages - SB 57

Hemp listing, status, urge Congress to change HCR 35
Price controls, state of emergency, violations SB 160

Civil Procedure

Committees

Body-worn camera recording, release - HB 373
Child
pornography, distribution, prohibition - HB 120
victim statements, hearsay exception - SB 137
Gang violence, cause of action - HB 169
Grandparents, visitation rights - HB 517
Guardianship and conservatorship, proceedings HB 5
Guardianship,
court-community
partnership,
creation - HJR 33
Nonprofit corporations, directors and members HB 443
Power of attorney, requirements - HB 11

Administrative regulations, General Assembly,
procedures - HB 130
Communications
Cell phones, possession, jails - HB 207
City clerks, duties, information and submission
requirements - HB 310
Kentucky Communications Network Authority,
debt and financing - SB 200
Sexually explicit images, distribution without
consent - HB 71

Civil Rights
Confirmation of Appointments

Abortion, dismemberment, prohibition - HB 454
Guardianship and conservatorship, proceedings HB 5
Guardianship,
court-community
partnership,
creation - HJR 33

Adams, Tracy Voils, Education Professional
Standards Board, confirm, - SR 348
Akers, Jon Robert, Education Professional
Standards Board, confirm - SR 351
Alvey, Michael, Department of Workers' Claims,
Workers' Compensation Board, confirm - SR
82
Atkins, Nancy Grosser, Commissioner of the
Department of Insurance, Public Protection
Cabinet, confirm - SR 160
Babbage, Laura Schulte, Eastern Kentucky
University Board of Regents, confirm - SR 325
Boardman III, John Valentine, Kentucky
Teachers' Retirement System Board of
Trustees, confirm - SR 276
Boggs,
William
M.,
Kentucky
Public
Transportation Infrastructure Authority, confirm
- SR 270
Brothers, Wilburn Joe, Board of Trustees,
Kentucky Retirement Systems, confirm - SR
284
Buddeke, Jan M., Kentucky Lottery Corporation
Board of Directors, confirm - SR 285
Burnett, Sarah Lynn, Education Professional
Standards Board, confirm - SR 350
Burse, Raymond M., University of Louisville
Board of Trustees, confirm - SR 343
Case, R. Roland, Department of Workers'
Claims, Workers' Compensation Board confirm
- SR 80
Castro, Juan Carlos, Eastern Kentucky University
Board of Regents, confirm - SR 339
Clark, Lisa S., Kentucky Employers' Mutual
Insurance Authority, confirm - SR 162
Coleman, John Barry, Department of Workers'
Claims, Workers' Compensation Board confirm
- SR 76

Claims
Commonwealth, claims against - HB 334
Terrorism, injury, damages - SB 57
Coal
Mining,
certain
permitting
and
hearing
requirements - HB 261
State/Executive Branch Budget, amendment - HB
265
Commendations and Recognitions
Arthrogryposis Multiplex Congenita Awareness
Day, June 30 - HB 214
Kentucky State University, Francis Marion Wood
Welcome Center and Alumni House - HB 302
Kentucky State University, Kentucky Museum of
African American History - HB 302
Pregnancy help centers, honor - HCR 152
Commerce
Certificate of free sale, issuance, Department of
Agriculture, authority - HB 343
Contracts, default, interest - HB 369
Credit freezes, seven-year expiration, removal HB 46
Debts, creditor actions, effect - HB 369
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Collecchia, Frank E., Kentucky Teachers'
Retirement System Board of Trustees, confirm
- SR 277
Colyer, Rachel E., Education Professional
Standards Board, confirm - SR 328
Crist, Richard, Kentucky Public Transportation
Infrastructure Authority, confirm - SR 271
Deckard, James Lee, Kentucky Registry of
Election Finance, confirm - SR 353
Downard, Patrick Kelly, Board of Trustees,
Kentucky Retirement Systems, confirm - SR
280
Ellis, Tolya Lynn, Shad Michael, Education
Professional Standards Board, confirm - SR
342
Fulkerson, James, Board of Trustees, Kentucky
Retirement Systems, confirm - SR 283
Gallagher, David Michael, Board of Trustees,
Kentucky Retirement Systems, confirm - SR
281
Giesecke, John Fritz, Agricultural Development
Board, confirm - SR 190
Gornik, Katherine Ann, Education Professional
Standards Board, confirm - SR 345
Graham, David M., Education Professional
Standards Board, confirm - SR 326
Haines, Mark Opp, Personnel Board, confirm SR 79
Halbauer, Kimberly A., Council on Postsecondary
Education, confirm - SR 333
Harvey, W. Greg, Department of Workers'
Claims, Workers' Compensation Board confirm
- SR 234
Hedgepath, Donna Rice, Education Professional
Standards Board, confirm - SR 346
Hedgspeth, Rebecca, Kentucky Employers'
Mutual Insurance Authority, confirm - SR 163
Henley, Melvin B., Governor's Postsecondary
Education Nominating Committee, confirm SR 278
Himes, Ashley, Northern Kentucky University
Board of Regents, confirm - SR 324
Kinney, Stephanie Letitia, Department of
Workers' Claims, Workers' Compensation
Board confirm - SR 159
Knott, Kenny L., Kentucky Fish and Wildlife
Resources Commission, confirm - SR 192
Koester, Joseph J., Kentucky Employers' Mutual
Insurance Authority, confirm - SR 161
Lanham, Jordan, Kentucky Public Transportation
Infrastructure Authority, confirm - SR 269
Layson III, Jefferson Vimont, Department of
Workers' Claims, Workers' Compensation
Board confirm - SR 233
Long, Deborah Haydon, Morehead State
University Board of Regents, confirm - SR 336
Mann, Lisa, Kentucky Housing Corporation Board
of Directors, confirm - SR 186
Mathews,
Talina
Rose,
Public
Service
Commission, confirm - SR 77
McCoy, Elizabeth Griffin, University of Kentucky
Board of Trustees, confirm - SR 344

Monteiro, Matthew L., Board of Trustees,
Kentucky Retirement Systems, confirm - SR
282
Morgan, R. Daniel, Education Professional
Standards Board, confirm - SR 349
Moyer, Katie L., Agricultural Development Board,
confirm - SR 273
Nelson, Kristi Poore, Council on Postsecondary
Education, confirm - SR 334
Nichols III, George, Western Kentucky University
Board of Regents, confirm - SR 195
Nixon, Mary R., University of Louisville Board of
Trustees, confirm - SR 331
Papalia,
Joseph
Phillip,
Council
on
Postsecondary Education, confirm - SR 329
Phelps, Dustin Eric, Education Professional
Standards Board, confirm - SR 352
Powers, Dr. Robert M., Parole Board, confirm SR 354
Powers, Sherry Wilson, Education Professional
Standards Board, confirm - SR 327
Ramsey, Derrick K., University of Kentucky
Board of Trustees, confirm - SR 335
Reynolds, Roger, Kentucky State University
Board of Regents, confirm - SR 340
Rogers, James Michael, University of Louisville
Board of Trustees, confirm - SR 330
Sanders, Delana Sue, Kentucky Claims
Commission, confirm - SR 193
Shake, Joanna, Kentucky Housing Corporation
Board of Directors, confirm - SR 187
Shuffett, Sandra Robbin, University of Kentucky
Board of Trustees, confirm - SR 337
Sletto, Shad Michael, Education Professional
Standards Board, confirm - SR 341
Staat,
Dr.
Robert
Henry,
Council
on
Postsecondary Education, confirm - SR 323
Stafford, Melody, Governor's Postsecondary
Education Nominating Committee, confirm SR 279
Swansburg, Rebecca Ruby, Kentucky Public
Transportation Infrastructure Authority, confirm
- SR 272
Swisher, Robert L., Commissioner of the
Department of Workers' Claims, Workers'
Compensation Board confirm - SR 81
Thapar, Kimberly, Kentucky Housing Corporation
Board of Directors, confirm - SR 189
Tharpe, Don Irvin, Murray State University Board
of Regents, confirm - SR 338
Thomas, Steven Robert, Education Professional
Standards Board, confirm - SR 347
Torres,
Sebastian
Devin,
Council
on
Postsecondary Education, confirm - SR 332
VanHoose, Lelia, Parole Board, confirm - SR 78
Weidinger,
Tammy,
Kentucky
Housing
Corporation Board of Directors, confirm - SR
188
Wessels,
Carlo
R.,
Kentucky
Claims
Commission, confirm - SR 194
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Nonprofit corporations, directors and members HB 443
Corrections and Correctional Facilities, State
Reorganization, Justice and Public Safety
Cabinet, Department of Corrections - HB 429,
HB 430
State/Executive Branch Budget - HB 200
Substance use disorder, medication-assisted
treatment - HB 124

Conflict of Interest
Nonprofit corporations, directors and members HB 443
Congressional Districts
Candidate filings, deadlines - HB 97

Counties

Consolidated Local Governments

Alcohol quota license, system - SB 110
Clerks,
audits, agreed-upon procedures engagement SB 144
real property deeds, full name of grantor or
grantee, requirements - SB 139
County board of elections, meeting dates - HB
270
Entertainment destination center, licensing - SB
98
Extraterritorial wastewater facility, acquisition HB 513
Fire
departments,
KRS
Chapter
273,
administrative and fiscal reports - HB 122
Investments, requirements - HB 75
Jail canteen profits, use, safety and security - HB
92
Law Enforcement Foundation Program fund,
annual supplement - HB 140
Local government, premium tax, refund, schedule
- HB 402
Planning and zoning, joint board of adjustment HB 138
Public
employees, state-sponsored life insurance,
eligibility - HB 158
housing authorities, membership - HB 223
Sheriffs,
audits, agreed-upon procedures engagement SB 144
special deputies, appointment - HB 275
TVA
in-lieu-of-tax
payments,
economic
development activities - HB 114

Extraterritorial wastewater facility, acquisition HB 513
Local government, premium tax, refund, schedule
- HB 402
Police officer, promotion, requirements - HB 275
Public
employees,
state-sponsored
life
insurance, eligibility - HB 158
Constitution, Ky.
Amendment, crime victims' bill of rights - SB 3
Crime Victims' Bill of Rights, constitutional
amendment, implementation - SB 30
Drone surveillance, armed drones, certain
entities, prohibition - HB 22
Consumer Affairs
Caller identification information, misleading use,
prohibition - HB 475
Credit
freezes, requesting - HB 46
freezes, seven-year expiration, removal - HB
46
Price controls, state of emergency, violations SB 160
Contracts
Contingency fee legal services contracts,
requirements - HB 198
Contracts, default, interest - HB 369
Debts, creditor actions, effect - HB 369
Extraterritorial
wastewater
facility,
local
government, acquisition - HB 513
Public
postsecondary
institutions,
lease,
renewals and cancellations - HB 592
Public-private
partnership,
certain
capital
projects, General Assembly approval not
required - SB 203
State procurement, process, confidentiality - HB
302

Counties, Charter
Local government, premium tax, refund, schedule
- HB 402
Counties, Urban
Local government, premium tax, refund, schedule
- HB 402
County Clerks

Corporations

173

Audits, agreed-upon procedures, engagement SB 144
Candidate filings, deadlines - HB 97, HB 381
Deeds, full name, grantor or grantee,
requirements - SB 139
Department for Local Government, information,
receipt - HB 310
Disabled parking placards, requirements - HB 81
Elections, voting, primary, party affiliation, new
voter registration - HB 273
Mail-in absentee ballot, application and voting
requirements - HB 274
Motor vehicles, liens, release, publication - SB
139
Personalized license plates, renewal schedule HB 530
Petitions, standing, businesses and organizations
- SB 97

Judges, number - HB 348
Judicial Branch Budget - HB 203
Reallocation of resources - HB 348
Sex crimes against a victim who is person with
intellectual disability - SB 19
Thirty-first Circuit, judges, number - HB 348
Courts, District
Fifty-fifth District, judges, number - HB 348
Judicial Branch Budget - HB 203
Marriage, minimum age, raising, process - SB 48
Power of attorney, requirements - HB 11
Courts, Family
Health care coverage, child support enforcement
- SB 108
Judges, number - HB 348
Judicial Branch Budget - HB 203
Marriage, minimum age, raising, process - SB 48

County Judges/Executive
Planning and zoning, joint board of adjustment,
duties - HB 138

Courts, Fiscal
Court, Supreme
TVA in-lieu-of-tax payments, requirement to
direct to agency - HB 114

Judicial Branch Budget - HB 203
Courts

Crime Victims

Child victim statements, hearsay exception - SB
137
Court of Justice, candidate filings - HB 97
Dependency, neglect, and abuse cases,
requirements - HB 1
Foster care and adoption cases, processes - HB
1
Gang violence, prevention - HB 153
Grandparents, visitation rights - HB 517
Guardianship,
court-community
partnership,
creation - HJR 33
Health care coverage, child support enforcement
- SB 108
Home incarceration, pretrial, prohibition - SB 133
Judicial Branch Budget - HB 203
Kentucky CASA network fund, creation - SB 204
Medical review organizations, information,
confidentiality - HB 4
Nonprofit corporations, directors and members,
actions - HB 443
Power of attorney, requirements - HB 11
Resources, reallocation, Circuit and District
judgeships - HB 348
Sex offender registrants, restrictions - SB 181

Constitutional amendment, crime victims' bill of
rights - SB 3
Crimes Victims' Bill of Rights, constitutional
amendment, implementation - SB 30
Sex
crimes against a victim who is person with
intellectual disability, penalty - SB 19
offender registrants, living with minor,
prohibition - HB 356
offender registrants, restrictions - HB 70
offender registrants, restrictions - SB 181
Crimes and Punishments
Abortion, dismemberment, prohibition - HB 454
Abortion, physician, presence - SB 112
Abortion, telehealth, prohibition - SB 112
Age of consent, offenders 10 years older than
victims, prohibition - HB 101
Assault in the third degree, peace officers,
contact with bodily fluids - HB 193
Caller identification information, misleading use,
prohibition - HB 475
Cell phones, possession, jails - HB 207
Child pornography, distribution, prohibition - HB
120
Criminal attempt to commit murder of peace
officer or firefighter, classification, violent
offense - SB 133

Courts, Circuit
Fifty-fifth Circuit, family court judge - HB 348
Fifty-fourth Circuit, family court judge - HB 348
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Felon in possession of firearm, previous
conviction, penalty - SB 210
Gang violence, prevention - HB 153
Home incarceration, pretrial, prohibition - SB 133
Misrepresentation
of
assistance
animal,
prohibition - HB 329
Obstructing an emergency responder - HB 22
Operator's
licenses, released federal prisoners - SB 37
licenses, work release prisoners - SB 37
Protective orders, filing - SB 133
Rape and sodomy, definition - SB 109
Sex
crimes against victim who is person with
intellectual disability, penalty - SB 19
offender, registration, exemption - HB 71
offender registrants, living with minor,
prohibition - HB 356
offender registrants, restrictions - HB 70
offender registrants, restrictions - SB 181
Sexually explicit images, distribution of without
consent - HB 71
Terrorism, capital offense - SB 57
Trespass, key infrastructure assets, offense - HB
324
Warrantless drone surveillance, prohibition - HB
22
Women inmates, pregnant, release - SB 133

Data Processing
City clerk duties, information and submission
requirements - HB 310
KASPER, data-sharing agreements, smaller
jurisdictions, authorization - HB 213
Public assistance eligibility, enhanced data
tracking - HB 363
Deaths
Controlled substances, end-of-life disposal - HB
148
Postmortem examination results,
release,
requirements - HB 84
Registered nurse, pronouncement - HB 427
Deeds and Conveyances
Deeds, full name, grantor
requirements - SB 139

or

grantee,

Disabilities and the Disabled
Arthrogryposis Multiplex Congenita Awareness
Day, June 30 - HB 214
Assistance
animals,
housing,
reasonable
accommodation - HB 329
Commonwealth Council on Developmental
Disabilities, Department of the Treasury,
relocation - SB 126
Disabled parking placards, requirements - HB 81
Dyslexia, definition, screening - HB 187
Eligible
adults, accounts of exploited, permit
disbursement delays - HB 93
adults, exploitation, reporting - HB 93
Guardianship and conservatorship, proceedings HB 5
Guardianship,
court-community
partnership,
creation - HJR 33
Kentucky Peer Support Network Project,
statewide implementation - SJR 52
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Public assistance eligibility, enhanced data
tracking - HB 363
School seizure action plan, requirement - HB 147
Sex crimes against victim who is person with
intellectual disability, penalty - SB 19
Specified adults, qualified adults, financial
exploitation, temporary holds, reporting - HB
93
STABLE Kentucky account, taxation, exemption HB 306
Traumatic brain injury, veterans, hyperbaric
oxygen treatment - HB 64

Criminal Procedure
Abortion, dismemberment, prohibition - HB 454
Assault in the third degree, peace officers,
contact with bodily fluids - HB 193
Cell phones, possession, jails - HB 207
Child
pornography, distribution, prohibition - HB 120
victim statements, hearsay exception - SB 137
Constitutional amendment, crime victims' bill of
rights - SB 3
Crimes Victims' Bill of Rights, constitutional
amendment, implementation - SB 30
Gang violence, prevention - HB 153
Home incarceration, pretrial, prohibition - SB 133
Misdemeanors, outside officer's presence,
citations - HB 193
Previous conviction, felon in possession of
firearm, penalty - SB 210
Protective orders, filing - SB 133
Rape and sodomy, definition - SB 109
Sex
crimes against a victim who is a person with
an intellectual disability, penalty - SB 19
offender, registration, exemption - HB 71
offender registrants, living with minor,
prohibition - HB 356
offender registrants, restrictions - HB 70, SB
181
Warrantless drone surveillance, prohibition - HB
22
Women inmates, pregnant, release - SB 133
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Hyperbaric oxygen treatment, traumatic brain
injury, veterans - HB 64
KASPER, data-sharing agreements, smaller
jurisdictions - HB 213
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Pharmacy benefit managers, transparency
requirements - SB 5
Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124

Disasters
Motor fuel supply, disruption, ASTM specification,
waivers - HB 241
Price controls, state of emergency, violations SB 160
Diseases
Arthrogryposis Multiplex Congenita Awareness
Day, June 30 - HB 214
Colorectal cancer screening, Department of
Medicaid Services, urge improvement - SCR
176
Communicable diseases, assault in the third
degree, peace officers, contact with bodily
fluids - HB 193
Diabetes, medical emergency response task
force - HCR 226
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Rare disease advisory council, establish - SB 7
Substance use disorder, licensure and quality
standards for treatment and recovery services
- HB 124
Traumatic brain injury, veterans, hyperbaric
oxygen treatment - HB 64
Distilled Spirits

Economic Development
Environmental Stewardship Act, repeal - HB 557
Kentucky Angel Investment Act, modification HB 557
Reorganization,
Cabinet
for
Economic
Development, Resolution 17-04, Economic
Development Partnership - HB 305
Skills Training Investment Credit Act, modification
- HB 557
State/Executive Branch Budget - HB 200, HB 265
TVA
in-lieu-of-tax
payments,
economic
development activities - HB 114
Education, Elementary and Secondary
ASVAB, school counseling, individualized
learning plans - HB 75
ASVAB, schools, test, requirement - HB 75
Athletic competitions, non-member schools,
participation - HB 290
Board of education, legal notices - SB 140
Boards of education, membership, eligibility - SB
101
Certified employees, legal notices - SB 140
District funding, determination and disbursement
- HB 142
Drug abuse prevention, academic standards,
practical living skills - HB 3
Dyslexia, definition, screening - HB 187
Dyslexia trust fund, local schools, grants - HB
367
Essential workplace ethics programs, local
school districts - HB 3
Foster children, educational stability upon
placement in new school district - HB 527
High school graduation requirement, financial
literacy course - HB 132
Holocaust, instruction - HB 128
Kentucky
Educational Collaborative for State Agency
Children, eligibility - HB 360
Peer Support Network Project, statewide
implementation - SJR 52
Laws, electronic publication - SB 101
Nontraditional instruction program, requirements
- SB 73
Professional

Consumers, direct shipping - HB 400
Domestic Relations
Grandparents, visitation rights - HB 517
Joint custody, shared parenting,
presumption - HB 528
presumption, inapplicable domestic violence HB 528
Marriage, minimum age, raising, process - SB 48
Driver Licensing
CDL, color photograph requirement, removal HB 277
CDLIS driving record, masking of driver
violations, prohibition - HB 277
Driving skills test, military waiver, one year of
separation of service - HB 277
Drugs and Medicines
Community
pharmacy
medication-assisted
treatment pilot program, establishment - HB
246
Controlled
substances disposal compositions, sale or
distribution, requirement - SB 6
substances, end-of-life disposal - HB 148
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development, dyslexia - HB 187
development pilot program, creation - SB 73
Proprietary institutions, minimum standards,
evidence - HB 281
Public
employees,
state-sponsored
life
insurance, eligibility - HB 158
Response-to-intervention system, school district
policy - HB 187
School
councils, legal notices - SB 140
district calendar committee, requirements - SB
73
district vacancies, superintendent notice, time SB 101
employees, relative, definition - SB 101
seizure action plan, requirement - HB 147
Seizure
disorders,
teacher
professional
development, requirement - HB 147
Sex education, abstinence - SB 71
Students, excused absences, military consulting HB 75
Suicide prevention training, requirement - HB 30
Teacher preparation programs, dyslexia in - HB
187
Teachers, compensation - SB 152
Teaching certificate, requirements, maintenance HB 586
Tuition exemption, 529 plan, primary and
secondary school - HB 434

Public
employees,
state-sponsored
life
insurance, eligibility - HB 158
Schools of nursing, failure to maintain standards,
fine - HB 427
State/Executive Branch Budget, amendment - HB
265
State Police officer, associate's degree or 60
hours, completion prior to end of probation
period - HB 512
Teacher preparation programs, dyslexia - HB 187
Teaching certificate, requirements, maintenance HB 586
Tuition exemption, 529 plan, primary and
secondary school - HB 434
University of Louisville, capital project - SB 70

Education, Finance

Candidate filings, deadlines, November 7, 2018 HB 381
CDL testing, January 1, 2019 - HB 606
Credit for reinsurance, January 1, 2019 - HB 464
Crime Victims Bill of Rights, constitutional
amendment, November 6, 2018 contingency SB 30
Fifty-ninth and First judicial districts, combined,
January 1, 2023 - HB 348
Fire investigators, Kentucky Law Enforcement
Council, certification by, January 1, 2019 - HB
96
Insurance, autism benefits, cap, removal,
January 1, 2019 - HB 218
Pharmacy benefit manager, certain prohibitions,
January 1, 2019 - HB 463
Telehealth, insurance, coverage, July 1, 2019 SB 112
Thirty-first Circuit, judges, reduction, January 1,
2023 - HB 348

Education, Vocational
Active military and veterans, professional
licenses, issuance - HB 319
Proprietary institutions, licensing and standards
requirements - HB 281
Schools of nursing, failure to maintain standards,
fine - HB 427
Tuition exemption, 529 plan, primary and
secondary school - HB 434
Effective Dates, Delayed

District funding, determination and disbursement
- HB 142
Dyslexia trust fund, local schools, grants - HB
367
Kentucky Educational Collaborative for State
Agency Children, eligibility - HB 360
Kentucky Peer Support Network Project, grant SJR 52
Murray State University, capital project - SB 61
State/Executive Branch Budget - HB 200, HB 265
Transportation cost, transportation of foster child
in another district, reimbursement - HB 527
Tuition exemption, 529 plan, primary and
secondary school - HB 434
University of Louisville, capital project - SB 70
Education, Higher
Athlete agents, registration - SB 228
Campus crime, reporting requirements - SB 130
Council
on Postsecondary Education president, salary,
no minimum requirement - SB 202
on Postsecondary Education president, search
firm, optional - SB 202
Kentucky Department of Education, Kentucky
Peer Support Network Project, grant - SJR 52
Murray State University, capital project - SB 61

Effective Dates, Emergency
Abortion, dismemberment, prohibition - HB 454
Alcohol quota license, system, cities and counties
- SB 110
Alcoholic beverages, customers, direct shipping HB 400
Biennial Highway Construction Plan, FY 20182020 - HB 202
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Boards of Barbering and Cosmetology, omnibus
changes - HB 260
Canteen profits, safety and security - HB 92
Caucus campaign committee, state executive
committee, minor political party - HB 157
Commonwealth, claims, appropriation - HB 334
Credit freezes, seven-year expiration, removal HB 46
Department of Insurance, reparation benefits,
medical loss, study - HB 464
Drug abuse prevention, practical living skills,
academic standards - HB 3
Education and Workforce Development Cabinet,
employee,
criminal
background
check,
requirement - HB 592
Gang Violence Prevention Act - HB 169
Kentucky Communications Network Authority,
debt and financing - SB 200
Labor Cabinet, suspension of regulation
enforcement and abolition of occupational
safety board - HB 314
Law
Enforcement Foundation Program fund,
annual supplement, increase - HB 140
enforcement professional development and
wellness program - HB 68
Line of duty, death benefits, adjustment - HB 185
Murray State University, capital project - SB 61
Operator's licenses, work release and reentry
prisoners - SB 37
Pharmacy benefit managers, transparency
requirements - SB 5
Physical
therapists,
licensure,
criminal
background investigation - HB 398
Postsecondary institutions, faculty and employee
tuition waiver, removal - HB 592
Public postsecondary institutions, purchasing and
insurance requirements - HB 592
Public
postsecondary
institutions,
videoconference requirements - HB 592
Retirement agency, participation, employer
contributions - HB 362
Revenue measures, executive branch - HB 366
Revenue measures, tax reform - HB 366, HB 487
School board members, eligibility - SB 101
School employee vacancy, notice - SB 101
School employees, relative, definition, July 1,
2018 - SB 101
State/Executive Branch Budget, amendment - HB
265
State Police, officer, associate's degree or 60
hours, probation period, completion prior - HB
512
Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124
TVA
in-lieu-of-tax
payments,
economic
development activities - HB 114
University of Louisville, capital project - SB 70

Boards of education, candidate, eligibility,
requirements - SB 101
Candidate filings, deadlines - HB 97, HB 381
Caucus campaign committee, inclusion of a state
executive committee for a minor political party
- HB 157
Elections, meeting dates of county board of
elections - HB 270
Elections, voting, primary, party affiliation, new
voter registration - HB 273
Mail-in absentee ballot, application and voting
requirements - HB 274
Electricians
Electrical contractor company, license, extension
- HB 100
License, application - SB 78
Master, license, extension - HB 100
Emergency Medical Services
Diabetes Medical Emergency Response Task
Force, creation - HCR 226
Fee disclosure posting by ambulance providers,
requirement - HB 176
Newborn safety device, establishment - HB 167
Obstructing an emergency responder - HB 22
Energy
Energy
and Environment Cabinet, reorganization - SB
129
and Environment Cabinet, reorganization,
Executive Order 2017-748 - HB 264
Governor or designee, ASTM specifications,
waiver, motor fuels, issuance - HB 241
State/Executive Branch Budget - HB 200
Underground Facility Damage Prevention Act of
1994, Public Service Commission - SB 104
Environment and Conservation
Energy and Environment Cabinet, reorganization
- SB 129
Extraterritorial
wastewater
facility,
local
government, acquisition - HB 513
New tire fee, extension - HB 366
Oil and gas hearings, notice requirements,
appeal procedures - SB 249
State/Executive Branch Budget - HB 200
Underground Facility Damage Prevention Act of
1994 - SB 104
Voluntary environmental remediation program,
brownfields, requirement - HB 370

Elections and Voting
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Wastewater treatment, privately owned small
wastewater treatment plant, regulation - HB
513

Privately owned small wastewater treatment
plant, appointment - HB 513
Financial Responsibility

Escheats
Cities, clerk duties, information and submission
requirements - HB 310
City audits and financial statements - SB 91
County Clerks, audits, agreed-upon procedures
engagement - SB 144
Credit freezes, seven-year expiration, removal HB 46
Local governments, investments, requirements HB 75
Sheriffs,
audits,
agreed-upon
procedures
engagement - SB 144
Wastewater treatment, privately owned small
wastewater treatment plant, regulation - HB
513

Revised Uniform Unclaimed Property Act of
2016, enactment - HB 394
Ethics
Executive Branch, KRS Chapter 13B hearings,
procedures, exemptions - SB 150
Explosives
Explosives and blasting, coal mining, hearing and
penalty requirements - HB 261

Fire Prevention

Federal Laws and Regulations

Fire
departments,
KRS
Chapter
273,
administrative and fiscal reports - HB 122

Clery Act, conform state campus crime reporting
requirements - SB 130
Health care coverage, child support enforcement
- SB 108
Hemp status, urge Congress to change - HCR 35
Medicaid
disproportionate
share
hospital
payments - HB 289
Migratory Bird Treaty Act, depredating black
vultures, issuance - HCR 7
Mine accident reporting requirements, federal
regulations, compliance - HB 261
Natural Gas Pipeline Safety Act of 1994, federal
safety laws - SB 104
Transporters, agricultural products, 49 C.F.R. pt.
395, hours of service exemption - HB 133
Tuition exemption, 529 plan, primary and
secondary school - HB 434

Firearms and Weapons
Drone surveillance, armed drones, certain
entities, prohibition - HB 22
Felon in possession, previous conviction, penalty
- SB 210
Firefighters and Fire Departments
Criminal attempt to commit murder of peace
officer or firefighter, violent offense - SB 133
Fire
departments, KRS Chapter 273, administrative
and fiscal reports - HB 122
investigators, training and certification - HB 96
Telephone CPR, telecommunicators, training SB 142

Fees
Blow drying services, cosmetologist board,
licensure - SB 106
Cabinet for Health and Family Services - HB 327
CDL testing, retesting - HB 606
Disclosure
posting,
ambulance
providers,
requirement - HB 176
Kentucky
Board of Barbering, administrative regulations
- HB 260
Board of Hairdressers and Cosmetologists,
administrative regulations - HB 260

Fish and Wildlife
Cervid meat processors, waste disposal,
requirements - SB 119
Depredating black vultures, taking permits,
issuance urged - HCR 7
Law Enforcement Foundation Program fund,
annual supplement, increase - HB 140
State/Executive Branch Budget - HB 200

Fiduciaries

Foods

Power of attorney, requirements - HB 11

Farms to Foodbanks Advisory Committee - HB
150
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Food waste, reduction, state agencies, charitable
feeding - SJR 218
Home-based food products, sale, requirements HB 263

Underground Facility Damage Prevention Act of
1994, hazardous liquid subject to federal
safety laws - SB 104

Controlled substances, end-of-life disposal - HB
148
Data collection, new requirements, establishing HB 444
Eligible veterans, hyperbaric oxygen treatment HB 64
Fee disclosure, posting, ambulance providers,
requirement - HB 176
Health
care coverage, child support enforcement - SB
108
facility, amending definition - HB 444
insurance, autism coverage, requirement - HB
218
Hepatitis C, pregnant woman screening,
requirement - SB 250
KASPER, data-sharing agreements, authorizing
smaller jurisdictions - HB 213
Kentucky
Commission
on
Community
Volunteerism and Service, rename - SB 132
Kentucky Health Facilities and Health Services
Certificate of Need and Licensure Board,
rename - SB 7
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Medicaid and KCHIP, premiums and copayments
allowed - HB 366
Medical review organizations, information,
confidentiality - HB 4
Newborn safety device, establishment - HB 167
Postmortem examination results,
release,
requirements - HB 84
Public assistance eligibility, enhanced data
tracking - HB 363
Rare disease advisory council, establishment SB 7
Smoking cessation treatment and programs,
Medicaid coverage, elimination - SB 96
Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124
Telehealth, insurance coverage - SB 112
Telephone CPR, telecommunicators, training SB 142
Transitional care facilities, pilot applications - SB
123

Health and Medical Services

Highways, Streets, and Bridges

Abortion, dismemberment, prohibition of - HB 454
Abortion, physician, presence - SB 112
Certificate of need, outpatient facilities,
exempting - HB 444
Commission for Children with Special Health
Care Needs, rename - SB 132
Community
pharmacy
medication-assisted
treatment pilot program, establishment - HB
246
Contact lenses and visual aid glasses,
prescribing and dispensing - HB 191

Bicycles, operation, requirements - HB 33
Biennial Highway Construction Plan, FY 20182020 - HB 202
Livestock and poultry feed, transportation,
overweight permits - HB 153
Railroad on-track equipment, duty to stop - HB
168
Six year road plan, last four years - HJR 74
Transportation, animal feed, weight tolerance HB 153
Transportation

Fuel
Disruption,
motor
fuel
supply,
specifications, waivers - HB 241

ASTM

Gambling
Charitable gaming,
inclusion - HB 164

501(c)(7)

organizations,

General Assembly
Administrative regulations, procedures - HB 130
Candidate filings, deadlines - HB 97
Child welfare oversight and advisory committee,
establishment - HB 1
Government Contract Review Committee, legal
services contracts, Attorney General, report HB 198
Legislative Branch Budget - HB 204
Mandates, cities, prohibition - SB 88
Public-private
partnership,
certain
capital
projects, General Assembly approval not
required - SB 203
Governor
Prices during a state of emergency, gubernatorial
declaration, restrictions - SB 160
State/Executive Branch Budget - HB 200
Transportation Cabinet Budget - HB 201
Hazardous Materials
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Cabinet, design/build projects, cost limitation,
increase - HB 385
Cabinet, design/build projects, number,
increase - HB 385
Truck platooning, procedures - SB 116

Housing, public, public housing authorities,
membership - HB 223
License extension, requirement - HB 100
Public housing authorities, membership - HB 223
State/Executive Branch Budget - HB 200
Wastewater treatment, privately owned small
wastewater treatment plant, regulation - HB
513

Historical Affairs
Revolutionary War and Civil War battlefields,
identifying and protecting - SJR 158

Hunting and Fishing
Cervid meat processors,
requirements - SB 119

Homeland Security
Kentucky 911 Services Board and advisory
council, reorganization and appointment - HB
424
State/Executive Branch Budget - HB 200

waste

disposal

Information Technology
Capital Projects, definition - SB 86
Insurance

Honorary Highway Designations

Agent or broker, lines of authority, requirements HB 345
Credit
for reinsurance, trust, requirements - HB 464
for reinsurance, catastrophic recoverables,
deferral - HB 464
for
reinsurance,
certified
reinsurers,
requirements - HB 464
for
reinsurance,
foreign
reinsurers,
requirements - HB 464
for reinsurance, NAIC model legislation - HB
464
for reinsurance, reinsurance recoverables - HB
464
Disability insurance, coverage, exportation - HB
345
Exportation for advantage, prohibition - HB 345
Insurance fraud, private cause of action,
requirements - HB 323
Local government, premium tax, refund, schedule
- HB 402
Public
employees,
state-sponsored
life
insurance, eligibility - HB 158
State fire and tornado insurance fund,
postsecondary institutions - HB 592
Surplus lines,
definition - HB 345
disability insurance, requirements - HB 345
Surplus Lines Insurance Multi-State Compliance
Compact, repeal - HB 345
Workers' Compensation Funding Commission,
assessments - HB 388

Omnibus designations - HJR 196
Hospitals and Nursing Homes
Capital expenditure minimum, definition - HB 444
Critical access hospital, licensing requirements HB 444
Essential hospital, definition - HB 289
Facilities, fees - HB 327
Hepatitis C, pregnant woman screening,
requirement - SB 250
Long-term-care facilities, amending, definition HB 444
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Medicaid
disproportionate share hospital payments,
calculation - HB 289
disproportionate share hospital payments,
distribution - HB 289
disproportionate share hospital survey,
submission, deadline - HB 289
Medical review organizations, information,
confidentiality - HB 4
Newborn safety device, establishment - HB 167
Rare disease advisory council, establishment SB 7
State/Executive Branch Budget - HB 200
Transitional care facilities, limit pilot applications SB 123
Housing, Building, and Construction

Insurance, Health
Boiler inspectors, boilers and pressure vessels,
exemptions - HB 307
Compressed air receivers, exemption - HB 307
Electrician, license, department, control - SB 78

Autism
coverage, age limits, removal - HB 218
coverage, dollar limits, removal - HB 218
coverage, requirement - HB 218
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Cost sharing, definition - HB 463
Health care coverage, child support enforcement
- SB 108
HMO, certificate of authority - HB 69
Insurer, certificate of authority - HB 69
Insurers, pharmacists, penalties - HB 463
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Medicaid
managed care organization
prompt pay, violation, penalty - HB 69
utilization review, criteria - HB 69
Pharmacists, gag clauses, prohibition - HB 463
Prescription drug coverage, payment required,
limitation - HB 463
State/Executive Branch Budget, amendment - HB
265
Telehealth, coverage - SB 112

Judges, number, increase - HB 348
Judicial Branch Budget - HB 203
Twenty-eighth Circuit, family court judge, addition
- HB 348
Judicial Districts
Fifty-fifth district, judges, reduction - HB 348
Fifty-ninth and First districts, combined - HB 348
Judicial Branch Budget - HB 203
Labor and Industry
Active military and veterans, professional
licenses, issuance - HB 319
Employment protection for National Guard
members, clarification - HB 291
Labor Cabinet, reorganization of, Executive
Orders 2017-745, 2017-746, and 2017-855 HB 264
Occupational Safety and Health Board, Labor
Cabinet, powers, transfer - HB 314
State/Executive Branch Budget - HB 200
Unemployment insurance, benefits, rates, and
successorships - HB 252
Workers'
Compensation Funding Commission, omnibus
provisions - HB 388
compensation, medical and income benefits,
procedural changes - HB 2

Insurance, Motor Vehicle
Reparation benefits, medical loss, study - HB 464
Interest and Usury
Contracts, interest, default - HB 369
International Trade and Relations
Credit for reinsurance,
requirements - HB 464

foreign

reinsurers,

Land Use

Interstate Cooperation

Planning and zoning, joint board of adjustment HB 138
Voluntary environmental remediation program,
brownfields, requirement - HB 370
Landlord and Tenant
Assistance
animals,
housing,
reasonable
accommodation - HB 329

Active military and veterans, professional
licenses, issuance - HB 319
Credit for reinsurance, NAIC model legislation HB 464
Jails and Jailers

Legislative Research Commission
Canteen profits, safety and security - HB 92
Cell phones, possession, policies - HB 207
Community-service-related
projects,
certain
restrictions, removal - HB 116
Misdemeanants, credits, expansion - SB 133
State/Executive Branch Budget - HB 200
Women inmates, requirements - SB 133

Administrative regulations, procedures - HB 130
Child welfare oversight and advisory committee,
establish - HB 1
City financial information, receipt - HB 310
Emergency administrative regulations, expiration
- HB 130
Legislative Branch Budget - HB 204

Judges and Court Commissioners
Libraries
Candidate filings, deadlines - HB 97
Judicial Branch Budget - HB 203
Marriage, minimum age, raising, process - SB 48

State Advisory Council on Libraries, repeal - HB
302
State
Libraries,
Archives, and
Records
Commission - HB 302

Judicial Circuits

182

Cities, clerks, duties, information and submission,
requirements - HB 310
Cities, retirement and pensions, obligations - SB
88
City audits and financial statements - SB 91
Clerks,
audits,
agreed-upon
procedures
engagement - SB 144
Community-service-related
projects,
certain
restrictions, removal - HB 116
Consolidated local governments, police officer,
promotion, requirements - HB 275
County clerks, deeds, full name, grantor or
grantee, requirements - SB 139
Employment protection for National Guard
members, clarification - HB 291
Entertainment destination center, licensing - SB
98
Extraterritorial wastewater facility, acquisition HB 513
Fire departments created under KRS Chapter
273, administrative and fiscal reports - HB 122
Investments, requirements - HB 75
Jail canteen profits, safety and security - HB 92
Planning and zoning, joint board of adjustment HB 138
Premium tax, refund, schedule - HB 402
Public
employees, state-sponsored life insurance,
eligibility - HB 158
housing authorities, membership - HB 223
Sheriffs,
audits, agreed-upon procedures engagement SB 144
special deputies, appointment - HB 275
State/Executive Branch Budget - HB 200
Telephone CPR, telecommunicators, training SB 142
TVA in-lieu-of-tax payments, direction to
economic development activities - HB 114

Licensing
Active military and veterans, professional
licenses, issuance - HB 319
Advanced
practice
registered
nurse,
jurisprudence exam, requirement - HB 427
Athlete agents, registration - SB 228
Blow drying services, cosmetologist board
license - SB 106
Boiler inspectors, boilers and pressure vessels,
exemptions - HB 307
Cabinet for Health and Family Services, fees HB 327
Certificate
of need, outpatient facilities, exemption - HB
444
of need, technical advisory committees,
abolishing - HB 444
Commission
on
Proprietary
Education,
institutions
and
minimum
standards,
requirements - HB 281
Cosmetologists, estheticians, and nail techs,
requirements - HB 260
CPA firms, attest services - HB 177
Critical access hospital, licensing requirements HB 444
Electrician, license, application - HB78
Entertainment destination center, licensing - SB
98
HVAC, experience requirements - HB 100
Pawnbrokers, requirements - HB 74
Physical
therapists,
licensure,
criminal
background investigation - HB 398
Liens
Motor vehicles, liens, release, publication - SB
139

Lottery

Lieutenant Governor

State/Executive Branch Budget - HB 200

State/Executive Branch Budget - HB 200
Loans and Credit

Malt Beverages

Credit
freezes, method of requesting - HB 46
freezes, removal of seven-year expiration - HB
46
Kentucky Communications Network Authority,
debt and financing - SB 200
Pawnbrokers, loans, required information - HB 74

Microbreweries, payment of wholesale tax - HB
136
Medicaid
Colorectal cancer screening, Department of
Medicaid
Services,
guidelines,
urge
compliance - SCR 176
Community
pharmacy
medication-assisted
treatment pilot program, establishment - HB
246
Disproportionate
share hospital payments, calculation - HB 289
share hospital payments, distribution - HB 289

Local Government
Annexation of unpopulated territory, standing for
contest - SB 97
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share hospital survey, deadline - HB 289
Managed
care
networks,
credentialing,
network
adequacy, appeals - HB 69
care organizations, paid claims list to
hospitals, penalty - HB 289
Pharmacy benefit managers, transparency
requirements - SB 5
Public assistance eligibility, enhanced data
tracking - HB 363
Smoking cessation treatment and programs,
coverage, elimination - SB 96
State/Executive Branch Budget - HB 200

Noncommercial
vein
mineral
exemption, requirements - HB 261

permitting

Motor Carriers
CDL testing, retesting, procedures and fees - HB
606
Driving skills test, military, waiver, within one year
of separation of service - HB 277
Failure to file, $500 fee - HB 277
Liens, release, publication - SB 139
Overweight permits, livestock and poultry feed HB 153
Transportation of commodities and supplies,
hours-of-service exemption - HB 133
Truck platooning, procedures - SB 116
Weight tolerance, transportation, animal feed HB 153

Memorials
Omnibus designations - HJR 196
Men
Putative father registry, establishment - HB 1

Motor Vehicles
Mental Disability
Bicycles, operation, requirements - HB 33
Disabled parking placards, requirements - HB 81
Disruption of motor fuel supply, ASTM
specifications, waivers, issuance - HB 241
Motorcycle safety education - SB 122
Operator's
licenses, released federal prisoners - SB 37
licenses, work release prisoners - SB 37
Personalized license plates, change renewal
schedule - HB 530

Kentucky Peer Support Network Project,
statewide implementation - SJR 52
Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124
Mental Health
Health insurance, autism coverage, requirement HB 218
Law enforcement professional development and
wellness program, creation - HB 68
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Qualified mental health professional, inclusion of
physician assistants - HB 497
State/Executive Branch Budget - HB 200
Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124

Notices
Public video teleconference, meeting, primary
location, requirement - HB 592
Nurses
Hyperbaric oxygen treatment, traumatic brain
injury, veterans - HB 64
Licensure, requirements - HB 427
Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124

Military Affairs and Civil Defense
ASVAB, schools, test - HB 75
Drone surveillance, certain entities, military
training, exemption - HB 22
Employment protection for National Guard
members, clarification - HB 291
Service
members,
teaching
certificate,
requirements - HB 586
State/Executive Branch Budget - HB 200

Child pornography, distribution, prohibition - HB
120
Sexually explicit images, distribution of without
consent - HB 71

Minerals and Mining

Occupational Safety and Health

Certain permitting, accident reporting, hearing
requirements - HB 261

Board, abolition and transfer of authority to the
Labor Cabinet secretary - HB 314

Obscenity and Pornography
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Assault in the third degree, contact with bodily
fluids - HB 193
Community
pharmacy
medication-assisted
treatment pilot program, establishment - HB
246
Compensatory time, State Police - HB 476
Consolidated local governments, police officer,
promotion, requirements - HB 275
Criminal attempt to commit murder of peace
officer or firefighter, violent offense - SB 133
Disabled parking placards, requirements - HB 81
Fire investigators, training and certification - HB
96
Law enforcement professional development and
wellness program, creation - HB 68
Line
of duty, death benefits, adjustment - HB 185
of duty, death benefits, default beneficiary,
surviving spouse - HB 185
Misdemeanors, outside officer's presence,
citations - HB 193
Pawnbrokers,
law
enforcement,
available
information available - HB 74
Sheriffs, special deputies, appointment - HB 275
Warrantless drone surveillance, armed drones by
certain entities, prohibition - HB 22

Occupations and Professions
Active military and veterans, professional
licenses, issuance - HB 319
Athlete agents, registration - SB 228
Blow drying services, cosmetologist board
license - SB 106
Boiler inspectors, boilers and pressure vessels,
exemptions - HB 307
CPA firms, attest services - HB 177
Disability insurance, coverage, procurement - HB
345
Electrician, license, application - HB78
Employment protection for National Guard
members, clarification - HB 291
HVAC, definitions - HB 100
Master HVAC, deceased, license extension - HB
100
Medical review organizations, information,
confidentiality - HB 4
Microbrewers, wholesale tax, payment - HB 136
Nurses, licensure, requirements - HB 427
Pawnbrokers, requirements - HB 74
Physical
therapists,
licensure,
criminal
background investigation - HB 398
Proprietary institutions, licensing and standards
requirements - HB 281
Public
Protection Cabinet, Office of Administrative
Hearings - HB 302
Protection Cabinet, Professional Licensing Legal
Division - HB 302
Qualified mental health professional, physician
assistants - HB 497

Personnel and Employment
Marketplace
contractors,
employment
relationship - HB 220
Personnel Board and Cabinet, operating
assessment - HB 366
School employees, relative, definition - SB 101
Unemployment insurance, benefits, rates, and
successorships - HB 252
Vacancies, school districts, superintendent
notice, time, requiring - SB 101
Workers' compensation, medical and income
benefits, procedural changes - HB 2

Oil and Natural Gas
Disruption of motor fuel supply, ASTM
specifications, waivers, issuance - HB 241
Oil and gas hearings, notice requirements,
appeal procedures - SB 249
Underground Facility Damage Prevention Act of
1994, gas or hazardous liquids - SB 104

Pharmacists
Community
pharmacy
medication-assisted
treatment pilot program, creation - HB 246
Controlled substances disposal compositions,
sale or distribution, requirement - SB 6
Hyperbaric oxygen treatment, traumatic brain
injury, veterans - HB 64
Insured's required payment, related information,
discussion - HB 463
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Penalties imposed by insurers, limitation - HB
463
Pharmacy benefit managers, transparency
requirements - SB 5
Prescription drugs, affordable alternatives,
permissible sale - HB 463

Parental Rights
Grandparents, visitation rights - HB 517
Health care coverage, child support enforcement
- SB 108
Joint custody, shared parenting,
presumption - HB 528
presumption, inapplicable domestic violence HB 528
Marriage, minimum age, raising, process - SB 48
Newborn safety device, establishment - HB 167
Termination of parental rights, process - HB 1
Peace Officers and Law Enforcement
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Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124

Officer, associate's degree or 60 hours, probation
period, completion prior - HB 512
State/Executive Branch Budget - HB 200
Warrantless drone surveillance, armed drones by
certain entities, prohibition - HB 22

Physicians and Practitioners

Pollution

Abortion, dismemberment, prohibition - HB 454
Abortion, room, presence - SB 112
Abortion, telehealth, prohibition - SB 112
Community
pharmacy
medication-assisted
treatment pilot program, creation - HB 246
Contact lenses and visual aid glasses,
prescribing and dispensing - HB 191
Controlled substances disposal compositions,
sale or distribution, requirement - SB 6
Health insurance, autism coverage, requirement HB 218
Hepatitis C, pregnant woman screening,
requirement - SB 250
Hyperbaric oxygen treatment, traumatic brain
injury, veterans - HB 64
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Medical review organizations, information,
confidentiality - HB 4
Nurses, licensure, requirements - HB 427
Pharmacy benefit managers, transparency,
requirements - SB 5
Physical
therapists,
licensure,
criminal
background investigation - HB 398
Qualified mental health professional, physician
assistants, inclusion - HB 497
Rare disease advisory council, creation - SB 7
Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124

Voluntary environmental remediation program,
brownfields, requirement - HB 370
Probation and Parole
Criminal attempt to commit murder of peace
officer or firefighter, violent offense - SB 133
State/Executive Branch Budget - HB 200
Women inmates, pregnant, release - SB 133
Property
Deeds, full name, grantor or grantee,
requirements - SB 139
Revised Uniform Unclaimed Property Act of
2016, enactment - HB 394
Prosecutors
Constitutional amendment, crime victims' bill of
rights, propose creation - SB 3
Crimes Victims' Bill of Rights, constitutional
amendment, ratification, implementation - SB
30
Immunity, good faith - SB 30
State/Executive Branch Budget - HB 200

Planning and Zoning

Public Advocate

Joint board of adjustment - HB 138

Kentucky CASA network fund, creation - SB 204
State/Executive Branch Budget - HB 200

Plumbers and Plumbing
Public Assistance
Master plumbers, deceased, extension - HB 100
Health care coverage, child support enforcement
- SB 108
Public assistance eligibility, enhanced data
tracking - HB 363

Police, City and County
Body-worn camera, recording, release - HB 373
Warrantless drone surveillance, armed drones by
certain entities, prohibition - HB 22

Public Authorities
Housing, membership - HB 223
Public Service Commission,
wastewater
facility,
local
acquisition - HB 513

Police, State
Body-worn camera, recording, release - HB 373
CDL testing, retesting, procedures and fees - HB
606
Compensatory time - HB 476
Fingerprinting, process, expansion - HB 1
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extraterritorial
government,

Campaign finance reports, supplement annual,
due date - HB 97
County
Clerks, audits, agreed-upon procedures
engagement - SB 144
clerks, deeds, full name, grantor or grantee,
requirements - SB 139
Executive Branch Ethics Commission, KRS
Chapter
13B
hearings,
procedures,
exemptions - SB 150
Kentucky 911 Services Board, membership - HB
424
Personnel Board, hearing officer, requirements,
exemption - SB 131
Planning and zoning, joint board of adjustment,
members - HB 138
Police officers, consolidated local governments,
promotion, requirements - HB 275
Public
employees, state-sponsored life insurance,
eligibility - HB 158
housing authorities, membership - HB 223
Protection Cabinet, reorganization, Executive
Order 2017-747 - HB 264
Retirement agency, participation, employer
contributions - HB 362
Sheriffs,
audits, agreed-upon procedures engagement SB 144
special deputies, appointment of - HB 275
State administered retirement systems, pension
reform - SB 151
State/Executive Branch Budget - HB 200

Public Buildings and Grounds
Capital projects, definition, amount, increase - SB
86
State/Executive Branch Budget - HB 200
Public Health
Cabinet for Health and Family Services,
programs, fees - HB 327
Commission for Children with Special Health
Care Needs, rename - SB 132
Community
pharmacy
medication-assisted
treatment pilot program, creation - HB 246
Contact lenses and visual aid glasses,
prescribing and dispensing - HB 191
Controlled substances, end-of-life disposal - HB
148
Controlled substances disposal compositions,
sale or distribution, requirement - SB 6
Home-based food products, sale, requirements HB 263
Hyperbaric oxygen treatment, traumatic brain
injury, veterans - HB 64
Kentucky
Commission
on
Community
Volunteerism and Service, rename - SB 132
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Marriage, minimum age, raising, petitioning,
process - SB 48
Rare disease advisory council, creation - SB 7
Sex education, abstinence, inclusion - SB 71
Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124
Wastewater treatment, privately owned small
wastewater treatment plant, regulation - HB
513

Public Protection
CMRS fund, distribution threshold - HB 424
Kentucky 911 Services Board and advisory
council, reorganization and appointment - HB
424
Marriage, minimum age, raising, petitioning,
process - SB 48
Price controls during a state of emergency,
violations - SB 160
Public
Protection Cabinet, Office of Administrative
Hearings - HB 302
Protection Cabinet, Professional Licensing
Legal Division - HB 302
Protection Cabinet, reorganization, Executive
Order 2017-747 - HB 264
Underground Facility Damage Prevention Act of
1994 - SB 104

Public Medical Assistance
Community
pharmacy
medication-assisted
treatment pilot program, creation - HB 246
Managed care networks, credentialing, network
adequacy, appeals - HB 69
Pharmacy benefit managers, transparency
requirements - SB 5
Public assistance eligibility, enhanced data
tracking - HB 363
Public Meetings
Citizen foster care review board, duties - HB 1
Public video teleconference, meeting, primary
location, requirement - HB 592
State procurement, process, confidentiality - HB
302

Public Records and Reports
Body-worn camera, recording, release- HB 373
School laws, electronic publication - SB 101
State/Executive Branch Budget - HB 200

Public Officers and Employees
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State procurement, process, confidentiality - HB
302

Breeder's Cup, pari-mutuel tax, exemption - HB
259
Kentucky
Horse
Racing
Commission,
membership - SB 56
Railroads

Public Safety
Body-worn camera, recording, release - HB 373
Boiler inspectors, boilers and pressure vessels,
exemptions - HB 307
Campus crime, reporting, requirements - SB 130
Cervid meat processors, waste disposal,
requirements - SB 119
CMRS fund, distribution threshold - HB 424
Compressed air receivers, exemption - HB 307
Jail canteen profits, safety and security - HB 92
Kentucky 911 Services Board, reorganization HB 424
Police officers, consolidated local governments,
promotion, requirements - HB 275
Price controls, state of emergency, violations SB 160
Telephone CPR, telecommunicators, training SB 142
Warrantless drone surveillance, armed drones,
certain entities, prohibition - HB 22

Railroad on-track equipment, duty to stop - HB
168
Real Estate
Deeds, full name, grantor
requirements - SB 139

or

grantee,

Religion
Community-service-related
projects,
restrictions, removal - HB 116

certain

Reorganization
Cabinet for Economic Development, Resolution
17-04, Kentucky Economic Development
Partnership - HB 305
Commonwealth
Council
on
Developmental
Disabilities,
Department of the Treasury, relocation - SB
126
Office of Technology, Executive Order 20170889 - HB 244
Department
of Agriculture, Executive Order 2017-001 - HB
146
of Revenue, Executive Order 2017-0889 - HB
244
Energy
and Environment Cabinet, Labor Cabinet,
Public Protection Cabinet, Executive Orders
2017-745, 2017-746, 2017-747, 2017-748,
2017-855 - HB 264
and Environment Cabinet, reorganization - SB
129
Finance and Administration Cabinet, Executive
Order 2017-0889 - HB 244
Justice and Public Safety Cabinet, Department of
Corrections, Executive Order 2017-268 - HB
429
Justice and Public Safety Cabinet, Department of
Corrections, Executive Order 2017-749 - HB
430
Justice and Public Safety Cabinet, Department of
Juvenile Justice, Executive Order 2017-599 HB 431
Office of Capital Plaza Operations, Tourism, Arts
and Heritage Cabinet, Executive Order 20170888 - SB 138
Public
Protection Cabinet, Office of Administrative
Hearings, Executive Order 2017-325 - HB 302

Public Salaries
State/Executive Branch Budget - HB 200
Public Utilities
Kentucky Communications Network Authority,
debt and financing - SB 200
State/Executive Branch Budget - HB 200
Underground Facility Damage Prevention Act of
1994, Public Service Commission - SB 104
Public Works
Housing, public housing authorities, membership
- HB 223
Public-private
partnership,
certain
capital
projects, General Assembly approval not
required - SB 203
Publications
Motor vehicles, liens, release - SB 139
Purchasing
Contingency fee legal services contracts, state
government entities, award requirements - HB
198
State procurement, process, confidentiality - HB
302
Racing
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Protection Cabinet, Professional Licensing
Legal Division, Executive Order 2017-325 - HB
302
Tourism, Arts and Heritage Cabinet, Executive
Order 2017-732 - SB 211

Compressed air receivers, exemption - HB 307
Contact lenses and visual aid glasses,
prescribing and dispensing - HB 191
Kentucky 911 Services Board, reorganization HB 424
Motorcycle
safety
education
instructors,
prohibition of felons, removal - SB 122
Telephone CPR, telecommunicators, training SB 142
Underground Facility Damage Prevention Act of
1994, federal safety laws, conforming - SB 104

Reports Mandated
Commission on Children with Special Health
Needs, report - SB 96
Commissioner of education, compliance with
notice requirements, certification - SB 140
Dispensing of prescription drugs, Medicaid - SB
96
Dyslexia trust fund, Department of Education HB 367
Farms to Foodbanks Advisory Committee, annual
expenditure plan, requirement removal - HB
150
Kentucky Department of Education, Kentucky
Peer Support Network Project, report - SJR 52
Rare disease advisory council, creation- SB 7
Work program, public assistance recipients - SB
96

Sales
Home-based food products, requirements - HB
263
Secretary of State
Candidate filings, deadlines - HB 97, HB 381
Caucus campaign committee, state executive
committee, minor political party - HB 157
Contingency fee legal services contracts,
requirements - HB 198
Elections, voting, primary, party affiliation, new
voter registration - HB 273
State/Executive Branch Budget - HB 200

Reproductive Issues
Abortion, dismemberment, prohibition - HB 454
Abortion, physician, presence - SB 112
Abortion, telehealth, prohibition - SB 112
Pregnancy help centers, honoring - HCR 152

Securities
Broker-dealers,
exploitation, permit disbursement delays - HB
93
require reporting of exploitation - HB 93
Investment
advisors, disbursement delays, permitting - HB
93
advisors, exploitation, reporting - HB 93
Specified adults, qualified adults, financial
exploitation, temporary holds, reporting - HB
93

Retirement and Pensions
Cities, obligations - SB 88
County
Employees
Retirement
System,
actuarially required contributions, phase-in HB 362
HB 362, Sections 1 and 3, repeal, reenact, and
amend - HB 487
Kentucky Retirement Systems, participation,
agency cessation - HB 362
Line
of duty, death benefits, adjustment - HB 185
of duty, death benefits, default beneficiary,
surviving spouse - HB 185
State administered retirement systems, pension
reform - SB 151
State/Executive Branch Budget - HB 200

Sewer Systems
Privately owned small wastewater treatment
plant, fiscal and performance measures - HB
513
Sheriffs

Retroactive Legislation
Audits, agreed-upon procedures engagement SB 144
Deputies, special, appointment - HB 275
Law Enforcement Foundation Program fund,
annual supplement, increase - HB 140
Special deputies, appointment - HB 275

Line of duty, death benefits, default beneficiary,
surviving spouse - HB 185
Safety
Bicycles, operation, requirements - HB 33

189

for Health and Family Services, specified
adults, financial exploitation, reporting - HB 93
Candidate filings, deadlines - HB 97
Contingency fee legal services contracts,
requirements - HB 198
Credit for reinsurance, Department of Insurance,
administrative regulations, authorizing - HB
464
Department
for Community Based Services, foster
children, educational stability - HB 527
for Local Government, city audits and financial
statements, electronic - SB 91
of Agriculture, reorganization - HB 146
of Education, dyslexia resources, development
- HB 187
of Education, financial literacy materials,
development - HB 132
of Education, professional development pilot
program, study - SB 73
of Education, allotment of funds, preparation HB 142
of Education, school seizure action plan,
regulations - HB 147
of Financial Institutions, financial exploitation,
reporting - HB 93
of
Insurance,
credit
for
reinsurance,
authorizing - HB 464
Education and Workforce Development Cabinet,
employee,
criminal
background
check,
requirement - HB 592
Emergency administrative regulations, expiration
- HB 130
Energy
and Environment Cabinet, Labor Cabinet, and
Public Protection Cabinet, reorganization - HB
264
and Environment Cabinet, reorganization - SB
129
Executive Branch Ethics Commission, KRS
Chapter
13B
hearings,
procedures,
exemptions - SB 150
Finance
and Administration Cabinet, Executive Order
2017-0889 - HB 244
and Administration Cabinet, contingency fee
legal services contracts, website, posting - HB
198
and Administration Cabinet, Government
Contract Review Committee, report - HB 198
Fire Commission, fire departments, KRS Chapter
273 - HB 122
Judicial Branch Budget - HB 203
Justice and Safety Cabinet, Kentucky CASA
network fund, administration - SB 204
Kentucky
Board of Education, school seizure action
plan, regulations - HB 147
Department of Education, Kentucky Peer
Support
Network
Project,
statewide
implementation, grant and report - SJR 52

Short Titles and Popular Names
Andy's Law - SB 57
Ann Klein and Fred Gross Holocaust Education
Act - HB 128
Citizens'
Freedom
from
Unwarranted
Surveillance Act - HB 22
Colonel Ron Ray Veterans Traumatic Brain Injury
Treatment Act - HB 64
Consumer Protection in Eye Care - HB 191
Courtney's Law - HB 84
Gang Violence Prevention Act - HB 169
Jeanette's Law - SB 68
Jenna's Law - HB 101
Lyndsey Crunk Act - HB 147
Officer Scotty Hamilton and Officer Nick Rodman
Memorial Act of 2018 - HB 185
Protection from Financial Exploitation Act - HB 93
Ready to Read Act - HB 187
Uninterrupted Scholars Act of Kentucky - HB 527
Women's Dignity in the Justice System Act – SB
133
Small Business
Tax
credits,
economic
modifications - HB 557

development,

Special Districts
Fire
departments,
KRS
Chapter
273,
administrative and fiscal reports - HB 122
Special Purpose Governmental Entities
Fire
departments,
KRS
Chapter
273,
administrative and fiscal reports - HB 122
State Agencies
Administrative Office of the Courts, requirements
- HB 1
Administrative regulations, General Assembly,
procedures - HB 130
Cabinet
for Health and Family services, advisory
bodies, deletion - HB 1
for Health and Family Services, requirements HB 1
for Health and Family Services, programs,
fees - HB 327
for Health and Family Services, Kentucky
Commission on Community Volunteerism and
Service, rename - SB 132
for Health and Family Services, brokerdealers, reporting - HB 93
for Health and Family Services, investment
advisors, reporting - HB 93
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Department of Revenue, Kentucky CASA
network fund designation, requirements - SB
204
Kentucky Retirement Systems, participation,
agency cessation - HB 362
Legislative Branch Budget - HB 204
Personnel Board, hearing officer, requirements,
exemption - SB 131
Public
employees, state-sponsored life insurance,
eligibility - HB 158
housing authorities, membership - HB 223
Six year road plan, last four years - HJR 74
State
Board of Elections, county board of elections,
meeting date - HB 270
Police, associate's degree or 60 hours,
probation period, officer completion - HB 512
State/Executive Branch Budget - HB 200, HB 265
Transportation
Cabinet, Biennial Highway Construction Plan,
FY 2018-2020 - HB 202
Cabinet, budget - HB 201
Cabinet, operator's licenses, work release
prisoners - SB 37
Unemployment insurance, benefits, rates, and
successorships - HB 252

Controlled substances, end-of-life, disposal - HB
148
Substance use disorder, licensure and quality
standards, treatment and recovery services HB 124
Surface Mining
Permitting, accident reporting, and
requirements, changes - HB 261

hearing

Taxation
Income tax, base, broadening - HB 366
Income tax, rate, lowering - HB 366
Income tax credits, economic development,
modifications - HB 557
Individual income tax, Kentucky CASA network
fund designation, creation - SB 204
Local government, premium tax, refund, schedule
- HB 402
Pari-mutuel tax, Breeder's Cup, exemption - HB
259
Revenue measures, tax reform - HB 487
Sales tax, certain services, imposition - HB 366
STABLE Kentucky account, taxation, exemption HB 306
Tuition exemption, 529 plan, primary and
secondary school, expansion - HB 434
TVA
in-lieu-of-tax
payments,
economic
development activities - HB 114
Wholesale tax, microbrewers payment - HB 136

State Employees
Education and Workforce Development Cabinet,
employee,
criminal
background
check,
requirement - HB 592
Judicial Branch Budget - HB 203
Personnel Board, hearing officer, requirements,
exemption - SB 131
Public
employees,
state-sponsored
life
insurance, eligibility - HB 158
State administered retirement systems, pension
reform - SB 151
State/Executive Branch Budget - HB 200
Telehealth, coverage - SB 112
Telephone CPR, telecommunicators, training SB 142
Vacancies, school districts, superintendent
notice, time, requirement - SB 101

Taxation, Income--Corporate
Base, broadened and lowered - HB 366
Revenue measures, tax reform - HB 487
Tax
credits,
economic
development,
modifications - HB 557
Taxation, Income--Individual
Base, broadened and lowered - HB 366
Kentucky CASA network fund designation,
creation - SB 204
Revenue measures, tax reform - HB 487
STABLE Kentucky account, taxation, exemption HB 306
Tax
credits,
economic
development,
modifications - HB 557
Tuition exemption, 529 plan, primary and
secondary school, expansion - HB 434

Studies Directed
Diabetes Medical Emergency Response Task
Force - HCR 226
Historic battlefields, protection, Tourism, Arts and
Heritage Cabinet, strategy - SJR 158
Reparation benefits, Department of Insurance
medical loss - HB 464

Taxation, Property
Substance Abuse
Revenue measures, tax reform - HB 487
TVA
in-lieu-of-tax
payments,
economic
development activities - HB 114

Community
pharmacy
medication-assisted
treatment pilot program, creation - HB 246
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Taxation, Sales and Use
Revenue measures, tax reform - HB 487
Services, tax, imposition - HB 366
Wholesale tax, microbrewers payment - HB 136

Trade Practices and Retailing
Contact lenses and visual aid glasses,
prescribing and dispensing - HB 191
Price controls, state of emergency, violations SB 160

Teachers
Certified employees, legal notices - SB 140
Compensation of - SB 152
Dyslexia, screening - HB 187
Professional
development, dyslexia - HB 187
development pilot program, creation - SB 73
development, seizure disorders - HB 147
School employees, relative, definition - HB 108,
SB 101
State administered retirement systems, pension
reform - SB 151
Suicide prevention training, requirement - HB 30
Teacher preparation programs, dyslexia - HB 187

Traffic Safety
All-terrain vehicle, operation - SB 182
Motorcycle Safety Education Commission, list
and report requirements - SB 122
Truck platooning, procedures - SB 116
Transportation
All-terrain vehicle, operation - SB 182
Bicycles, operation, requirements - HB 33
Biennial Highway Construction Plan, FY 20182020 - HB 202
CDL, remove reference to color photograph
requirement - HB 277
CDL testing, retesting, procedures and fees - HB
606
CDLIS driving record, masking of driver
violations, prohibition - HB 277
Child Victim's Trust Fund, license plates - HB 366
Disabled parking placards, requirements - HB 81
Driving skills test, waiver for military, within one
year of separation of service - HB 277
Governor or designee, ASTM specifications,
motor fuels, waiver, issuance - HB 241
Motor carrier, failure to file, $500 fee,
establishment - HB 277
Motorcycle
education programs, cabinet, 10 percent
defrayment of costs - SB 122
Safety Education Commission, list and report
requirements - SB 122
safety education instructors, felons - SB 122
Overweight permits, livestock and poultry feed HB 153
Personalized license plates, renewal schedule HB 530
Railroad on-track equipment, duty to stop - HB
168
Six year road plan, last four years - HJR 74
Transportation
Cabinet, budget - HB 201
Cabinet, design/build projects, cost limitation,
increase - HB 385
Cabinet, design/build projects, project number
limitation - HB 385
of commodities and supplies, hours-of-service,
exemption - HB 133
Truck platooning, procedures - SB 116
Weight tolerance, animal feed - HB 153

Technology
Marketplace
contractors,
relationship - HB 220

employment

Telecommunications
Caller identification information, misleading use,
prohibition - HB 475
Kentucky Communications Network Authority,
debt and financing - SB 200
Textbooks
Tuition exemption, 529 plan, primary
secondary school, expansion - HB 434

and

Tobacco
State/Executive Branch Budget - HB 200
Tourism
Agritourism, Direct Farm Marketing Division - HB
146
Breeder's Cup pari-mutuel tax, exemption - HB
259
Reorganization,
Tourism, Arts and Heritage Cabinet, Executive
Order 2017-0888 - SB 138
Tourism, Arts and Heritage Cabinet, Executive
Order 2017-732 - SB 211
Revolutionary War and Civil War battlefields,
identifying and protecting - SJR 158
State/Executive Branch Budget - HB 200, HB 265
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HB 148 (overridden)
HB 200 (overridden)
HB 201 (line item)
HB 203 (line item)
HB 204 (line item, overridden)
HB 273
HB 274
HB 362 (overridden)
HB 366 (overridden)

Treasurer
Contingency fee legal services contracts,
requirements - HB 198
Revised Uniform Unclaimed Property Act of
2016, enactment - HB 394
State/Executive Branch Budget - HB 200
Unemployment Compensation
Benefits, rates and successorships - HB 252
Marketplace
contractors,
employment
relationship - HB 220

Wages and Hours
Compensatory time, State Police - HB 476

Uniform Laws
Revised Uniform Athlete Agents Act - SB 228
Revised Uniform Unclaimed Property Act of
2016, enactment of - HB 394
Uniform Power of Attorney Act of 2006 - HB 11
United States
Hemp listing, urge Congress to make change HCR 35

Waste Management
Wastewater treatment, privately owned small
wastewater treatment plant, regulation - HB
513
Wines and Wineries

Universities and Colleges

Consumers, direct shipping - HB 400

Campus crime, reporting, requirements - SB 130
Council
on Postsecondary Education president, salary,
minimum, removal - SB 202
on Postsecondary Education president, search
firm, optional - SB 202
Faculty and employee, tuition waiver, removal HB 592
Kentucky Department of Education, Kentucky
Peer Support Network Project, partnership SJR 52
Law Enforcement Foundation Program fund,
annual supplement, increase - HB 140
Purchasing and insurance, requirements - HB
592
State/Executive Branch Budget - HB 200, HB 265

Women
Birth mothers, abused or neglected child, finding
- HB 1
Hepatitis C, pregnant woman screening,
requirement - SB 250
Inmates, requirements - SB 133
Pregnancy help centers, honoring - HCR 152
Workers' Compensation
Benefits, medical and income benefits,
procedural changes - HB 2
Marketplace
contractors,
employment
relationship - HB 220
State/Executive Branch Budget - HB 200
Telehealth, coverage - SB 112
Workers' Compensation Funding Commission,
omnibus provisions - HB 388

Veterans
CDL testing, military and veterans, driving
experience, fees, exemption - HB 606
Controlled
substances disposal compositions, sale or
distribution, requirement - SB 6
Driving skills test, waiver for military, within one
year of separation of service - HB 277
Traumatic brain injury, hyperbaric oxygen
treatment - HB 64
Vetoed Legislation
SB 7
HB 75
HB 97
HB 130
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ETHICS UPDATE
Prepared by the KBA Ethics Committee
I.

II.

ACTIVITIES OF THE COMMITTEE
A.

Hundreds of Hotline Opinions

B.

Presentations at the 2017 and 2018 Annual Conventions

C.

2017 Kentucky Law Updates

D.

Putting the 2000 Ethics Committee Report on the KBA Website

E.

Creation of a Checklist for Client Interviews and Engagement Letters –
Posted on the KBA Website

CHANGES TO THE KENTUCKY RULES OF PROFESSIONAL CONDUCT
EFFECTIVE JAN 1, 2018
A.

Addition of the following language to Rule 1.1 (Competence), Comment 6:
"including the benefits and risks associated with relevant technology."
To be competent, lawyers must keep abreast of modern forms of
communication, data storage, and data retrieval. Lawyers must "know
what they don't know," and to learn what is necessary to be efficient and
protect client confidences.

B.

In Rules 1.5(f) and 1.15(e), the Court substituted "advance fee" for "nonrefundable retainer," to make it clear that money paid in advance cannot
be called "non-refundable." Fees must be reasonable (1.5), but, prior to
the 2018 amendment, some lawyers and clients believed that a client has
no right to return of a portion of a "non-refundable" fee, no matter how
unreasonable. Clients may terminate the representation at any time and,
if that occurs, the attorney must return the unearned portion of the fee.
The Court did not change that portion of Rule 1.5(f) which allows a lawyer
to deposit an "advance fee" in the office account, rather than the escrow
account. To take advantage of this option, the engagement letter must be
signed by the client and must state the amount of the retainer, its
application to the representation, and the time frame of the agreement.
Any unearned portion of the fee must be returned to the client.

III.

KBA ETHICS OPINIONS
A.

E-441, issued July 14, 2017 – The Limited Scope Representation Issue
This opinion interprets Persels & Associates, LLC v. Capital One National
Bank, (US), N.A., 481 S.W.3d 501 (Ky. 2016), the "limited scope
representation case." A "limited scope representation" is one in which the
lawyer and client agree that the representation will be limited to certain
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matters. The committee interpreted Persels as limited to litigation; the
committee does not believe the Court intended Persels to apply to nonlitigation matters. The Committee answered the following questions:
Question 1: What is "limited scope representation?"
Answer: When the lawyer and client agree that the lawyer's
representation will be limited to matters specifically defined in the
agreement.
Authority: Rule 1.2(c); Persels.
Question 2: What are the
representation" in litigation?

requirements

of

a

"limited

scope

Answer: 1) Informed consent by the client; 2) a writing adequately
describing the agreement; and 3) the limitation is reasonable.
Authority: Rule 1.2(c); Persels, which adds to Rule 1.2(c) the
requirement that the agreement be signed by the client or confirmed in
writing. Rule 1.0(e).
Question 3: What is required of an attorney who "ghost writes" an initial
pleading (complaint, answer, cross-claim or counter-claim) for a pro se
litigant?
Answer: 1) The attorney must investigate the matter sufficiently to
reasonably conclude that the pleading is supported by a non-frivolous
basis in law and fact; and 2) the attorney must indicate on the pleading
that it was prepared "with the assistance of counsel." The attorney is not
required to sign the pleading or indicate the name of counsel.
Authority: Persels, S. Bhojani, "Attorney Ghostwriting for Pro Se
Litigants – Practical and Bright-Line Solution to Resolve the Split of
Authority among Federal Circuits and State Bar Associations," 65 SMU L.
Rev. 653 (2012).
Question 4: What is required of an attorney who provides assistance to a
pro se litigant beyond preparation of the initial pleadings?
Answer: The attorney must provide the following information to the court
and opposing counsel: the attorney's contact information (name, address,
phone number) and the scope of the limited representation agreement.
This is not an entry of appearance.
Question 5: May opposing counsel contact a party directly who has filed
a pleading that indicates it was prepared with the assistance of counsel?
Answer: Yes, the attorney should ask the opposing party for the scope of
the limited representation. If it appears that the opposing party is, or may
be, represented by counsel on the matter at issue, the attorney should
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ask the party for the name of counsel and contact that person to confirm
the scope of the limited representation. The attorney should deal directly
with the opposing party if the limited representation has concluded or is
otherwise not applicable.
Authority: ABA Formal Op. 472 (2015), Rules 4.2 and 4.3.
B.

E-442 issued November 17, 2017 – The "CC" "Reply All" Opinion
In this opinion the Committee opined that a lawyer should not use "cc" to
send a copy of an email to a client. Showing a client's name in the cc line
reveals confidential information and enables the recipient to directly
communicate with the client by using "reply all." The Committee strongly
recommends that lawyers forward correspondence to clients by separate
email. "Bcc" might be safe; make sure the recipient's "reply all" will not go
to the one who has been "bcc'd."
Conversely, a lawyer receiving an email that has been "cc"d to another
lawyer's client cannot reasonably assume consent to communicate
directly with the client by use of "reply all." The opinion cautions lawyers
about the danger of using "reply all," and offers ways in which lawyers
can guard against inadvertent use of "reply all."

C.

E-443 issued November 17, 2017 – The "Confidences in Mergers"
Opinion
This is an important opinion for client confidences in lateral moves and
firm mergers. The Committee answered three questions and provided a
"best practices" checklist. The opinion should be read with E-424, which
deals with a departing lawyer's communications with firm clients.
Question 1: When law firms are considering merger, what client
information may be disclosed without client consent?
Answer: Firms may exchange basic information (client names, whether
the client is a former or current client, adverse parties, and, if necessary,
a brief statement of the nature of the representation) so that the firms may
identify possible conflicts of interest; without client consent, firms may not
exchange information protected by the attorney-client privilege or that
might adversely affect a material interest of a client. The lawyer may not
reveal client identity or the nature of the representation if the lawyer
knows or should know that the client might object to disclosure.
Authority: KRPC rules and comments designed to further lawyer
mobility: Rule 1.9 and comment 4, comment 3 to Rule 1.7, Rule 1.10(d),
comment 7 to Rule 1.17; ABA Formal Opinion 09-455, ABA Rule 1.6(7)
and comment 13, Restatement of the Law Governing Lawyers, sec.60,
James Fisher, "Large Law Firm Lateral Hire Conflicts Checking:
Professional Duty Meets Actual Practice," 36 J. Legal Prof. 167 (Fall
2011).
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Question 2: When a lawyer is considering a move from one firm to
another, what client information may the lawyer provide to the new firm
without client consent?
Answer: The lawyer may provide basic information (client names,
whether the client is a former or current client, adverse parties, and, if
necessary, a brief statement of the nature of the representation) for the
new firm to run a conflicts check. The lawyer should also tell the new firm
which clients, if any, the lawyer anticipates will go with the lawyer to the
new firm. Without client consent, the lawyer may not provide information
protected by the attorney-client privilege or that might adversely affect a
material interest of a client. The lawyer may not reveal client identity or
the nature of the representation if the lawyer knows or should know that
the client might object to disclosure.
Authority: KRPC rules and comments designed to further lawyer
mobility: Rule 1.9 and comment 4, comment 3 to Rule 1.7, Rule 1.10(d),
comment 7 to Rule 1.17; ABA Formal Opinion 09-455, ABA Rule 1.6(7)
and comment 13, Restatement of the Law Governing Lawyers, §60,
James Fisher, "Large Law Firm Lateral Hire Conflicts Checking:
Professional Duty Meets Actual Practice," 36 J. Legal Prof. 167 (2011).
Question 3: When an exchange of basic information reveals a possible
conflict, how may firms determine if merger is feasible?
Answer: If necessary to determine the feasibility of a merger, firms may
agree on a procedure that identifies conflicts while safeguarding client
confidences. Possible procedures include: 1) lawyers from each firm
exchanging information under a confidentiality agreement; and 2) jointly
seeking advice from a lawyer not affiliated with either firm under a
confidentiality agreement. The person selected must agree that all
information is confidential and opine only on the feasibility of merger and
what is necessary to merge the firms (client consent for example).
Authority: Rule 1.6(b)(4) and comment 7, comment 31 to Rule 1.7, Eli
Wald, "Lawyer Mobility and Legal Ethics: Resolving the Tension between
Confidentiality Requirements and Contemporary Lawyers' Career Paths,"
31 J. Legal Prof. 199, 244 (2007).
The best practices checklist:
1.

Lawyers considering a merger or lateral hire should agree,
preferably in writing, to keep confidential all disclosed information.
If the merger or a lateral hiring decision is not made then upon
such event all of the shared client information should be returned
or destroyed. Disclosed information may not be used for any
purpose other than the performance of a conflicts check.

2.

All client information, including client identity, should not be
disclosed until substantive discussions between the merging firms
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and/or the employment of a lateral have occurred and have been
agreed to.

D.

3.

Potential lawyer personal conflicts (e.g., boards, ownership
interests, business activities, etc.) should be revealed and
discussed before the exchange of client information.

4.

When substantive discussions take place, lawyers should disclose
the identity of current clients and, if necessary for a conflicts
check, the nature of the relationship. In the event of a potential
lateral hire, the attorney should identify the clients the attorney
believes will accompany the lawyer to the new firm. Clients who
will accompany the lawyer are current clients; clients who will not
accompany the lawyer to the new firm are former clients.

5.

Former clients who might seek future representation by the
attorney or the firm should be identified; they are former clients but
the firm or attorney might feel a duty of loyalty that warrants
treating them as current clients.

6.

To the extent practicable, attorneys should identify former clients
and the nature of the relationship for inclusion in the new firm's
database to allow the new firm to identify conflicts with former
clients and screen affected counsel.

7.

In the unlikely event that confidential information beyond identity
and the nature of the relationship must be disclosed to determine
the feasibility of a merger or lateral hire the parties may do so
pursuant to an agreement of strict confidentiality.

KBA E-444, issued November 17, 2017, and re-issued May 10, 2018, –
the Part-time Prosecutor Opinion
This is an important opinion for part-time prosecutors; the opinion is
based on the statutes and Rules of Professional Conduct; the opinion
does not attempt to reconcile prior opinions and serves to overrule 12
opinions and modify six others. The opinion answers a series of questions
related to part-time prosecutors who have a civil practice. Because of the
importance of this opinion it is printed verbatim below:
This proposed opinion relies on the Rules of Professional
Conduct and Supreme Court cases. The opinion would
overrule the following opinions: E-159, E-167, E-194, E200, E-215, E-238, E-241, E-243, E-262, E-322, E-415,
and E-421. The opinion would modify the following
opinions: E-37, E-44, E-76, E-210, E-275, and E-322.
Preliminary statement.
Over the years, the Ethics Committee has opined on many
occasions about the ethics of part-time prosecutors' civil
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practice. The opinions are inconsistent, not always wellreasoned, and often based-on the now-rejected
"appearance of impropriety." This opinion does not attempt
to synthesize those opinions; it rather interprets the
applicable Kentucky Rules of Professional Conduct in light
of the statutes and the cases.
In this opinion Kentucky's Rules of Professional Conduct
found in SCR 3.130 are referred to by the number of the
rule.
The statutes.
1) County attorneys and their assistants and some
assistant Commonwealth attorneys may practice law other
than as public officials. KRS 15.760(3), 15.765(4), 15.770.
2) Prosecutors may not represent defendants in criminal
cases. KRS 15.740.
3) Commonwealth attorneys and county attorneys are part
of Kentucky's unified prosecutorial system (KRS 15.700),
and the attorney general may assign them duties outside
their judicial circuits and counties (KRS 15.735, 69.013
and 69.060).
4) The legislature assigns duties to county attorneys (KRS
15.725 and other statutes). They represent their counties
generally (KRS 69.010) and represent the Commonwealth
in matters, civil and criminal, assigned to them by the
legislature. Many county attorneys, by contract, represent
the Cabinet for Health and Family Services in domestic
cases for the purpose of establishing and enforcing child
support orders. KRS 205.712(o)(7).
5) The legislature assigns duties to Commonwealth
attorneys (KRS 69.010 and other statutes). They represent
the Commonwealth in matters, civil and criminal, assigned
to them.
6) This opinion does not purport to analyze the statutes
assigning responsibility to prosecutors; prosecutors with a
part-time civil practice should be familiar with their statutory
obligations.
Cases:
In re Kentucky Bar Association Amended Advisory Opinion
E-291, 710 S.W.2d 852 (Ky. 1986); KBA v. Lovelace, 778
S.W.2d 651 (Ky. 1989)
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Opinion
1) Partners and associates of part-time prosecutors
may not represent defendants in criminal cases.
By statute, prosecutors are not permitted to defend
criminal cases anywhere in Kentucky. This appears to be a
personal interest conflict (Rule 1.7, notes 10 and 11) that
should not be imputed to the prosecutor's partners and
associates (Rule 1.10(a)). However, in In re Kentucky Bar
Association Advisory Opinion E-291, 710 S.W.2d 852
(Ky.1986), decided under the old code, the Supreme Court
held that the prosecutor's prohibition is imputed to partners
and associates. Until and unless the Supreme Court
revisits this issue, the prosecutor's partners and associates
may not defend criminal cases anywhere in Kentucky.
2) Lawyers sharing offices with a prosecutor may not
represent defendants in criminal cases if it would
appear to the public that the office sharers are a firm
or if the office sharers do not have internal procedures
to safeguard confidential information.
Most opinions (KBA E-243 for example) treat office-sharers
the same as associates. However, comment 2 to Rule 1.0
and other opinions – KBA E-61, KBA E-244, and KBA E417 – are authority for a "facts and circumstances" test that
would address two concerns: 1) public perception – would
the public assume the office-sharers are a firm or have a
special relationship; and 2) do the internal procedures
protect client confidences. Signage on the door should
simply list the lawyers, the receptionist should answer the
phone by the number or as, "Lawyers offices," and, most
importantly, internal procedures should safeguard
confidential information. It would be proper to share a
receptionist, meeting room, library, and computer
equipment, but it would not be proper to share a secretary
or paralegal. The internal procedures should prevent each
office-sharer from accessing paper and electronic files of
the other office-sharers. KBA E-244 and KBA E-417, Rule
1.0(k) and comment 9 to Rule 1.0 (screening).
3) Prosecutors (and their partners and associates) may
not represent a client in civil litigation against the
Commonwealth if the prosecutor's office is required to
protect the Commonwealth's interest.
The legislature assigns duties to county attorneys and
Commonwealth
attorneys
that
limit
prosecutors'
permissible civil practice (condemnation for example –
KRS 177.082). In considering the ethics of a proposed
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course of action, prosecutors should look first to the
applicable statutes.
4) Prosecutors may represent clients in civil cases
against the Commonwealth in matters unrelated to
their duties to the Commonwealth.
Ethics opinions (KBA E-200, KBA E-241, and KBA E-262)
say a prosecutor may not be adverse to the
Commonwealth even though the civil matter is one in
which the prosecutor does not represent the
Commonwealth. Example: In her civil practice a prosecutor
is asked to represent a client who was injured by a state
truck. In the past, the Committee opined that a conflict
exists even though the prosecutor has no state
responsibility in the matter. This opinion reaches a contrary
conclusion.
The rationale for the prior ethics opinions is two-fold: 1)
that, because the Commonwealth pays them, the attorneys
are Commonwealth employees and an attorney/employee
may not represent a client against an employer; and 2)
that, because of their statutory duties (condemnation for
example) attorneys have a present client relationship with
the Commonwealth and are conflicted by Rule 1.7(a)
(representation of one client directly adverse to another
client).
Neither rationale is persuasive. As to the employer/
employee rationale, county attorneys and Commonwealth
attorneys are elected and hire assistants; the employers
are the elected officials and the employees are the
assistants. The fact the state pays prosecutors cannot be
determinative; the state pays public advocates' salaries
and there is no question but that public advocates take
positions adverse to the Commonwealth. Furthermore, if
prosecutors are permitted to have a private practice, it
follows that they are not "employees" of the state while so
engaged.
As for the current client rationale, in his definitive journal
article, Rick Underwood questions the soundness of this
rationale: "Does it make sense to say that at all times and
for all purposes the state is the client of the prosecutor?"
Underwood, "Part-time prosecutors and conflicts of
interest: A survey and recommendations," 81 Ky. L.J. 1,
52-53 (1993). The rule against suing a present client on a
matter unrelated to the representation of the client is based
on the obligation of loyalty. Comment 6 to Rule 1.7
provides:
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Loyalty to a current client prohibits
undertaking representation directly adverse
to that client without that client's informed
consent. . . . . The client as to whom the
representation is directly adverse is likely to
feel betrayed, and the resulting damage to
the client-lawyer relationship is likely to
impair the lawyer's ability to represent the
client effectively.
To apply the current client rationale, based on loyalty,
requires asking whether the "state" would "likely feel
betrayed" by a prosecutor representing a client in a civil
matter unrelated to the prosecutor's responsibility to the
state. If the answer is "no," the prosecutor should be
allowed to represent the client. The Committee believes
that the Commonwealth would not "feel betrayed" by a
part-time prosecutor representing a private party against
the state in a matter unrelated to the prosecutor's public
duty.
Opinions finding conflicts often are based on the nowrejected "appearance of impropriety." E-241 is an example:
the Attorney General opined that a county attorney could
represent a landowner in a condemnation matter in a
neighboring county because the County Attorney's
statutory obligation was to his county alone; the Ethics
Committee, however, rejected the Attorney General's
opinion and opined that Commonwealth attorneys and
county attorneys may not represent a private party in a
condemnation case anywhere in the state because "the
appearance of a conflict must be avoided."
The Committee opines that, in civil cases, prosecutors may
ethically represent private clients against the state in
matters unrelated to the prosecutor's responsibility to the
state.
5) No waiver of conflict in criminal cases.
Associates and partners of prosecutors may not defend
criminal cases anywhere in the state. This is a conflict that
may not be waived. A prosecutor is charged with a public
duty, and such a duty cannot be waived. "Consent of a
client in a criminal case cannot eliminate the problem
because the prohibition against a county attorney and his
associates and partners acting as defense counsel is for
the protection of the public." KBA E-291.
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6) As an ethical matter, waiver may be possible in
some civil cases.
The issue arises in cases in which a prosecutor represents
a party in a civil matter in which the state or county is a
party. If the prosecutor's office has no public duty, there is
no problem. If the prosecutor's office represents the public
entity in the matter Rule 1.7(4) allows the prosecutor to
represent both parties (unless the matter is in litigation and
the clients have adverse claims) if the prosecutor
reasonably believes he or she can provide competent
representation to both and the clients give informed
consent. This might allow, for example, a county attorney
to negotiate a county's claim against the attorney's client or
the client's sale of land to the county – with informed
consent by both parties. It is not unethical for a public
body to waive a conflict in a civil case with informed
consent. Rule 1.11(d). It would be up to the governmental
agency to decide whether and how to give informed
consent confirmed in writing.
7) A prosecutor should decline to represent a client in
a civil case "when there is any reasonable probability
that a criminal prosecution might arise from the
circumstances of the case." Kentucky Bar Ass’n v.
Lovelace, 778 S.W.2d 651, 653 (Ky. 1989).
"Reasonable probability" (Lovelace's term) equates to
"significant risk" (Rule 1.7(a)(2)'s term). It doesn't matter
who would be the subject of the criminal prosecution – In
Lovelace, the person prosecuted was a driver who killed
the prosecutor's client; the result would be the same if the
prosecutor represented the driver. The prosecutor may
accept a civil case if the potential criminal charge is
pending or anticipated in another county and the
prosecutor is not involved in the criminal case.
8) "If, after accepting employment in a civil matter, a
criminal prosecution arises from the circumstances of
the case, the prosecuting attorney must withdraw from
the civil proceeding and disqualify himself from
handling the [criminal] case."
KBA v. Lovelace, 778 S.W.2d 653-54. Other attorneys in
the prosecutor's office may handle the criminal case.
9) A prosecutor should not represent a client on a civil
matter who is being prosecuted by the prosecutor's
office, even on an unrelated matter.
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In In re Kentucky Bar Association Amended Advisory
Opinion E-291, 710 S.W.2d 852 (Ky. 1986), the Court
applied the rule that an attorney may not represent one
client against another client in an unrelated matter without
informed consent (Rule 1.7(a)(1)); the prosecutor may not
ask for informed consent because waiver of conflict is not
permitted in criminal cases.
10) A prosecutor may accept employment in a civil
matter even though the client is being prosecuted (or
prosecution is anticipated) in an unrelated matter in
another county or district.
In this situation the "current client" rule allows
representation. The Commonwealth is represented by the
local prosecutor, not by the prosecutor with the civil client.
The Unified Prosecutorial System does not mean
imputation of conflicts to all prosecutors in the state;
conflicts are imputed within the office of a county attorney
or Commonwealth attorney; they are not imputed to
prosecutors in other districts or counties.
11)

Family law cases.

Part-time prosecutors often represent clients in family law
cases. These cases may involve: 1) child support issues;
and 2) allegations of domestic abuse, criminal conduct,
and 3) potential flagrant non-support prosecutions.
Domestic violence and dependency, neglect, abuse cases
are somewhat related.
A) When the case is the prosecutor's county or
district.
Child support. An assistant county attorney should be
able to seek or resist child support unless the county
attorney's office represents the state on behalf of the
children and seeks a child support order. At that point a
prosecutor representing a client against whom an order is
sought would be on "opposite sides of the v" from another
prosecutor in the office. The prosecutor must withdraw
from the civil case. If the prosecutor represents the other
party withdrawal should not be necessary since the
support order is sought on behalf of the children. (At the
9/7/16 meeting one of the committee members questioned
this – opining that the rationale of Lovelace requires the
prosecutor to withdraw from the civil representation). E215 opined that a prosecutor could not represent a client
against whom an action was filed for back child support.
The rationale for the opinion is in part the possibility of a
criminal proceeding for flagrant non-support. That opinion,
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as well as others in which the conflict is speculative, is not
followed.
Allegations of domestic abuse, child abuse made in a
divorce case. An assistant county attorney is not required
to withdraw from representation of a divorce client for the
client's alleged domestic abuse or abuse or neglect of a
child until and unless the county attorney acts, or should
act, in the case to enforce the criminal law, enforce a court
order, or otherwise act to protect a party or the children of
the marriage. At that point the prosecutor would be on
"opposite sides of the v." from someone in the prosecutor's
office and must withdraw from the civil representation.
Mere allegations of criminal conduct or abuse should not
be enough to require withdrawal. Cf. KBA v. Twehues, 849
S.W.2d 549 (Ky. 1993) (Withdrawal required when a
juvenile court petition was filed).
DVOs and Abuse/Neglect cases. If the prosecutor's
office acts (or should act) adversely to the private client (for
example by enforcing a domestic relations order) the
prosecutor must withdraw from the matter. Otherwise the
prosecutor may represent a party or serve as guardian ad
litem.
B) When the case is not in the prosecutor's county or
district.
Child support.
The prosecutor should be able to
represent either party if the case is brought in a
neighboring county. The county attorney for that county
holds the contract with the state and represents the state
on behalf of the children. The prosecutor representing the
private party has no responsibility to the state in the matter.
Allegations of domestic abuse, child abuse made in a
divorce case. The prosecutor may represent either party;
the prosecutor with the civil client is not a member of the
office of the county attorney who might intervene in the
matter to protect a party or children. Intervention by the
county attorney would not result in the prosecutor being on
"opposite sides of the v." with a member of the
prosecutor's office. Of course, the prosecutor with the civil
client may not represent the client on related criminal
charges.
DVOs and Abuse/Neglect cases. The prosecutor may
represent either party or act as guardian ad litem. The
analysis is the same as in the divorce settling. The
prosecutor with the civil client may represent the client or
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serve as guardian ad litem. The prosecutor may not
represent the client on related criminal charges.
E.

KBA E-445 – Information vs. Advice issued March 16, 2018
In this opinion, the Committee interpreted Rule 4.3 to allow an attorney
employed by a government agency to provide information to members of
the public about the agency's rules and regulations. The opinion
distinguishes information from advice. The pertinent part of the opinion is
as follows:
Many times lawyers for government agencies are called
upon to respond to inquiries from the public and, assuming
that the government lawyer is acting with the knowledge
and consent of her agency, the lawyer may respond to the
inquiry if 1) the inquirer is not represented by a lawyer in
the matter (or the person's lawyer has authorized the
contact); 2) the lawyer makes it clear to the inquirer that
the lawyer is not representing the inquirer; and 3) the
lawyer makes it clear to the inquirer that the lawyer is
permitted to provide general information but is prohibited
from giving advice to any specific course of action. If the
inquirer's questions raise a concern in the government
lawyer's mind that the inquirer's interests appear to be
adverse to the agency, then the lawyer must advise the
inquirer to get their own lawyer and warn the inquirer that
the agency holds the attorney client privilege.
In Kentucky, although it may be difficult to draw the line
between permitted responses to the general public and
providing legal advice, the government lawyer is obligated
to make every reasonable effort to assure that such
distinction is drawn. In those cases where it is not clear,
then the government lawyer and the agency are better
served by the government's lawyer not giving advice other
than suggesting to the inquirers to seek the advice of their
own lawyers.

F.

E-446 – Cybersecurity issued June 2018
This opinion updates and compliments E-437 (2014), the "cloud
computing" opinion. In E-437, the Committee opined that attorneys may
store information in the "cloud" if reasonably assured that the provider
can and will protect confidential information. The opinion lists questions
that should be answered:
1.

How is confidential information protected?

2.

Does the contract obligate the provider to protect confidential
information?
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3.

What happens to the data if the attorney terminates the relation
with the provider?

4.

How will the provider respond to a subpoena for the data?

5.

What is the provider's back-up for loss of power?

In E-446, the Committee addressed the issue of lawyers' obligation to
keep abreast of technology, to "know what they don't know," and to learn
what they need to know to protect electronically stored confidential
information from cyberattacks. The Committee opined that lawyers should
have in place common means of protection (limited access, passwords,
etc.), and


Should discuss means of protection (encryption for example) with
clients, and decide what is reasonably necessary to protect client
information. Among the factors in Comment 18 to Model Rule 1.6
are: sensitivity of the information, the likelihood of cyberattack;
and the cost of additional safeguards;



Should inform the client if confidential information has been
improperly obtained;



Establish intra-office policies and procedures to protect
confidential information and make sure all attorneys and staff
personnel know how devices are connected to the office network
or internet, and who has access to that data.

The last point bears emphasizing. Intra-office breach of confidentiality is
far more common than external cyberattack. Computers left on with
confidential data showing, casual talk, unsecured electronic data and
paper files – protection of confidential information should start "at home."
G.

No New Opinion on Secret Recording
The Committee was asked to re-visit KBA-E-279 (1984) in which the
Committee opined that secretly recording a person is conduct involving
deceit and dishonesty. ABA 337, on which E-279 was based, was
superseded by ABA 01-422, in which the ABA Standing Committee on
Ethics and Professional Responsibility opined that secret recordings are
not inherently deceitful.
On March 6, 2018, the Ethics Committee voted against revising E-279.
That opinion states that secret recording is inherently deceitful and
violates DR 102(A(4), the predecessor to Rule 8.5. E-279 creates an
exception for defense attorneys in criminal cases.
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III.

TWO ABA OPINIONS WORTH CONSIDERING
A.

Formal Opinion 479 (issued Dec. 15, 2017)
Attorneys may not use information relating to a representation (broader
than attorney client privilege) to the disadvantage of a former client unless
permitted to do so by the Rules or the information is "generally known."
Rule 1.9(c). This opinion points out that use does not mean disclose, and
interprets "generally known" to mean 1) widely recognized by members of
the public in the relevant geographical area; and 2) widely recognized in
the former client's industry, profession, or trade. "Generally known" does
not extend to information that is available by researching public
documents

B.

Formal Opinion 481 (issued April 18, 2018)
This opinion interprets Rule 1.4 as imposing a duty to inform present
clients of serious mistakes. A mistake is serious if a disinterested lawyer
would conclude that is a) reasonably likely to harm or prejudice a client;
or b) that it is of such a nature that it would reasonably cause a client to
consider firing the attorney even in the absence of harm or prejudice.
In Natural Resources & Environmental Protection Cabinet v. Pinnacle
Coal Corp., 729 S.W.2d 438 (Ky. 1987), Justice Lambert, in dissent,
opined that lawyers must tell their clients about material mistakes. "From
the foregoing, there can be no doubt that an attorney is the agent of his
client. Such relationship imposes upon the attorney a duty to inform his
client promptly of any known information important to the client."
The ABA Formal Opinion states that there is no duty to inform former
clients of material mistakes. This is controversial.
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DEPENDENCY, NEGLECT AND ABUSE: UNDERSTANDING RISK AND SAFETY
CHILD SAFETY – A GUIDE FOR JUDGES AND ATTORNEYS
Excerpted with permission from the American Bar Association.
https://www.americanbar.org/content/dam/aba/uncategorized/child-safetyguide.authcheckdam.pdf

BENCHCARD A
1

What is the nature and extent of the maltreatment?

2

What circumstances accompany the maltreatment?

3

How does the child function day-to-day?

4

How does the parent discipline the child?

5

What are overall parenting practices?

6

How does the parent manage his own life?

Without this information, courts can have little confidence in their decisions about safety.
Judges, attorneys, and caseworkers tend to focus on maltreatment and exclude
gathering and considering more information. Although circumstances may initially seem
threatening to the child, continuing to gather information helps confirm if patterns and
threats actually exist. More information also helps decide if the family can manage safety
without court intervention
Case Example – Sufficient Information in Plain Language: What does it look like?
The following information is an example of sufficient information that can be collected
through interviews with family, professionals who know the family and agency records. It
does not include all the information needed for a court hearing (including identifying
sources of information, dates, etc.), but is an example of the content that must be
minimally considered to make good safety decisions.
Maltreatment:
Donna Kazca gave her daughters Natasha and Esta and sons Simon and Donelo
sleeping pills in order to get them to go to sleep faster. A prior foster parent, who has
remained involved with the family after the children were returned home last year, said
that she was given this information by one of the children on a weekend she had them at
her home. The children were tested by the pediatrician who found significant but nontoxic levels of the medication in the children's blood samples. A medical report with
details is provided.
Circumstances Surrounding the Maltreatment:
Ms. Kazca's 4 children were all returned from foster care to her on the same day 7
months ago, and the agency had closed the case until this referral 3 days ago. Ms.
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Kazca has been frequently tired and overwhelmed in caring for her children. When the
worker spoke to Ms. Kazca about the allegation, she was very upset, yelling and crying.
She made a threat to leave with her children if removal became an issue. She denied
ever giving her children sleeping pills. However, she reportedly had admitted to the
foster parent that she was tired and needed the children to go to sleep. Ms. Kazca has a
history of mental health issues (bipolar disorder) which may have affected the decisions
she made regarding the sleeping pills as well as how she is reacting to the allegations.
This is the only known instance of Ms. Kazca giving the children sleeping pills. However,
the circumstances that seem to have influenced her decision to give them the
medication (her own fatigue, poor decision making, and stress) remain. Previous
maltreatment has included 2 instances of overly harsh discipline that left physical
bruising and scrapes by Ms. Kazca to Simon and Donelo. These instances of physical
abuse were due to her mood instability (was not on current medication) and overreacting to the boys' behavior. The maltreatment that led to previous foster care was due
to Ms. Kazca's psychiatric hospitalization after the accidental death of one of her
children. She had become so depressed that she was not able to provide even basics
for the rest of the children. The children were fundamentally uncared for while Ms. Kazca
slept and isolated herself from the children.
Children's Functioning:
All the children are developmentally on target. Simon, age 7, is smart and likes to help
when he can. Simon has some significant anger issues that have increased since the
death of his brother (accidental death approximately 2 years ago). Simon has temper
tantrums where he fights with his younger siblings or other children. He throws things
and tries to break them. Simon seeks a lot of attention. He knows what appropriate
behavior is, but when he becomes upset he refuses to follow rules and directions. Simon
responds well to redirection when he is out of control. Physically, Simon is close to
average height for a child his age. Simon likes to take on a parental and protective role
toward his younger brother and sisters.
In the past year, Donelo, age 5, has become more outgoing and friendly with both adults
and other children. Donelo used to be very quiet and withdrawn at times but has
improved a great deal. He is now more talkative and responsive to others. Donelo is also
smart and likes to be a helper. Donelo has a history of inappropriate boundaries with
others, asking other children to pull their pants down. This behavior has been
decreasing. Donelo gets along well with other children. He sometimes plays rough with
other children at school and also gets into fights with his sister Esta. Donelo is
developmentally on target in terms of height, weight, and social skills. Esta, age 4, more
recently has begun to look sad or moody. She is not as talkative as she used to be. She
appears to be developmentally (social skills and intelligence) and physically on target at
this time. Esta has times where she wants to be treated like a baby and she will revert
into baby talk and actions.
Natasha, almost 3 years, is doing very well. She is talking a lot now and is potty training.
She laughs a lot and enjoys being around her siblings. She eats well and is easy to care
for. She sleeps well, though not long. She continues to have a slight allergy problem
which the pediatric allergist is monitoring. Her behavior is socially and intellectually
appropriate for her age.
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Disciplinary Practices:
Some of Donna's discipline practices are inappropriate for the children's ages. She has
made the children clean and scrub walls as a form of discipline. She has at times
responded to her children out of frustration by yelling and cursing at them. Even though
this continues to happen fairly regularly, this is something that she has been trying to
improve. She has also punished the children appropriately by taking away their
privileges for a period of time. In the past, the children were physically punished, but this
is no longer the case.
General Parenting Practices:
Ms. Kazca takes her parenting seriously and is committed to making sure they never
leave her again. To raise four children alone, she has established a routine and
schedule. However, all of the children are on the same schedule, which keeps them up
too late and does not include naps. Although she uses the former foster parent for
respite on many weekends, Ms. Kazca is often tired and overwhelmed with parenting.
She wants all the children to demonstrate respect and honesty. She also encourages
them to stick together as a family. However, some of her expectations for her children
are inappropriate. The children are given more responsibility than children of their age
can handle. For example, they are expected to take care of each other and are
sometimes given parent-like roles such as fixing lunch and waking mother up in the
morning. She does allow them to play and be active. Ms. Kazca does not get along with
the teacher and principal at Simon and Donelo's school and when in conflict with them,
she has not sent the boys to school for days at a time. She does not seem to understand
Simon's behavioral issues (temper and fighting) and how to address those issues.
However, it is evident that she has an extremely strong bond with her children and loves
them very much.
Adult Functioning:
Ms. Kazca is diagnosed as having bipolar disorder. She takes medication but still has
problems with mood and behavior. On a daily basis she can be a very calm, kind and
respectful person. However, when she becomes upset she goes from one extreme to
the other very quickly. When she has become upset she screams and cries and at times
hyperventilates. Ms. Kazca's response to stressful situations is improving but she still
has had need for intervention in the past year. Ms. Kazca has a history of suicide
attempts and of self-medicating by way of marijuana. She has a history of reacting
before thinking about the consequences of her actions. For example, she has tried to get
into physical fights with friends or relatives in front of the children without thinking about
how it would affect them. Ms. Kazca is lower functioning intellectually, and was
diagnosed with a learning disability as a child. She has difficulty calculating her
expenses and expenditures on her own. She has had reoccurring problems with keeping
her bills paid and doing the necessary steps toward keeping her TANF benefits. Donna
does receive occasional child care help from her family (older sister and mother), but
she does not always use it due to her frequent conflicts with family members.
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BENCHCARD B – Threats of Danger
A threat of danger is a specific family situation or behavior, emotion, motive, perception
or capacity of a family member. These criteria must be present to constitute a threat:


Specific and observable;



Immediate;



Out-of-control;



Severe consequences

Threats of Danger


No adult in the home is routinely performing basic and essential parenting duties
and responsibilities



The family lacks sufficient resources, such as food and shelter, to meet the
child's needs.



One or both parents lack parenting knowledge, skills, and motivation necessary
to assure a child's basic needs are met.



One or both parents' behavior is violent and/or they are behaving dangerously.



One or both parents' behavior is dangerously impulsive or they will not/cannot
control their behavior.



Parents' perceptions of a child are extremely negative.



One or both parents are threatening to severely harm a child, are fearful they will
maltreat the child and/or request placement.



One or both parents intend(ed) to seriously hurt the child.



Parents largely reject CPS intervention; refuse access to a child; and/or the
parents may flee.



Parent refuses and/or fails to meet child's exceptional needs that do/can result in
severe consequences to the child.



The child's living arrangements seriously endanger the child's physical health.



A child has serious physical injuries or serious physical symptoms from
maltreatment and parents are unwilling or unable to arrange or provide care.
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A child shows serious emotional symptoms requiring immediate help and/or lacks
behavioral control, or exhibits self-destructive behavior and parents are unwilling
or unable to arrange or provide care.



A child is profoundly fearful of the home situation or people within the home.



Parents cannot, will not or do not explain a child's injuries or threatening family
conditions.

For definitions of each threat of danger and examples, refer to Appendix A, page 55.
Case Example – Using the Collected Information to Justify and Explain the
Presence of Threats of Danger in Plain Language
Using the information provided in Part I of the Kazca case, the information supports the
conclusion that the following threats of danger are present:
One or both parents' behavior is dangerously impulsive or they will not/cannot
control their behavior.
While the diagnosis of Ms. Kazca (bipolar disorder) could be significant, it is not by itself
very revealing. What is more important is the description of how she behaves and reacts
emotionally – not just related to the incident of the sleeping medication or how she
behaved when confronted. The information about her functioning (fights with family and
friends, suicide attempts) and how she reacts as a parent (extreme, reactive
punishments, her reaction to the school) provides much more information than a
diagnostic label. The lack of control over her behavior and emotions has serious
implications for problem solving as a parent and reactions to the children. Perhaps in
time a change in medication can control this threat. However, currently it is operating
without anything or anyone able to manage it.
One or both parents lack parenting knowledge, skills, and motivation necessary to
assure a child's basic needs are met.
Information supports the conclusion that Ms. Kazca is overwhelmed with her parenting
responsibilities and (perhaps fueled by her lack of behavioral and emotional control) is
using parenting methods that are not just ineffective, but pose danger to the children.
This threat is not just about the use of sleeping medication. Information provided shows
that children are up before mom and mom is using very harsh disciplinary methods. Ms.
Kazca's poor problem solving as a parent and her fatigue/lack of motivation could
possibly be managed in time, perhaps as a result of a change in medication. Currently,
however, there is nothing and no one able to manage it.
BENCHCARD C – Child Vulnerability
The following help determine or increase a child's vulnerability:


A child lacks capacity to self-protect



A child is susceptible to harm based on size, mobility, social/emotional state
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Young children (generally 0-6 years of age)



A child has physical or mental developmental disabilities



A child is isolated from the community



A child lacks the ability to anticipate and judge presence of danger



A child consciously or unknowingly provokes or stimulates threats and reactions



A child is in poor physical health, has limited physical capacity, is frail



Emotional vulnerability of the child



Impact of prior maltreatment



Feelings toward the parent – attachment, fear, insecurity or security



Ability to articulate problems and danger

Case Example – A Vulnerable Child in Plain Language
Katrina is 13 years old and is healthy. She gets above average grades and is
comfortable talking with the CPS worker and other adults. She has friends, and can
identify a teacher she respects and tells the worker she will talk with that teacher if she
has problems. Katrina knows protective behaviors and is indignant about stories of
people in positions of authority who harm kids. She knows that if she experienced such
behavior (e.g., a coach who might inappropriately touch her) that she should and would
tell someone and that it would NOT be her fault.
She has not, however, been able to talk about coming home and seeing her parents
drunk and often in the midst of physical fights. She is ashamed to discuss this with the
worker or anyone else. She has tried to ignore her parents but is frightened, and she did
try to intervene once. As a result, her father began to hit her and she was pushed out of
the way by her mother who then fell and cut her lip. Katrina felt like it was her fault that
her mother fell.
Although the CPS worker has been able to understand the nature and frequency of the
parents' drinking and fighting from the mother and grandmother, Katrina presents herself
to the worker as someone who is eager to please, is pleasant and has few concerns.
She is willing to take the worker's business card when offered.
While the mother has been somewhat candid about the domestic violence and the
frequency that alcohol is used in the home, she does not want to confront the situation at
this time. The police have been to the home four times in the past year. The situation
appears to be escalating, in that the last two incidents have been increasingly violent,
involving more damaged items in the home and greater visible bruising.
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While Katrina may not be a vulnerable child with respect to her assertiveness,
intelligence, communication skills, these strengths are likely to only serve her if
she is confronted with a threatening situation OUTSIDE her family. These
strengths do not seem to outweigh issues of family loyalties, fear of outside
intervention results, shame and embarrassment. In light of the threats of danger:
violence, lack of control on the part of one or both parents, Katrina is vulnerable.
How the Judge Can Expect Critical Thinking in the Courtroom Regarding Vulnerability
The following are some questions the judge can ask. The answers can help judges
decide if the child can protect himself from threats.


Has the child demonstrated self-protection by responding to these threats? (Selfprotection means recognizing danger and acting to secure safety for one's self; it
is not calling 911, CPS, or the school after an event.)



Besides defending herself from threats, can the child care for her own basic
needs?



How does the judge find this child not vulnerable given the threats?



Is vulnerability of all children, not just the victim, considered?



Are there issues preventing this child from self-protecting?



What plan would this child carry out to protect himself from threats?



Can the child describe how she will know a threatening situation is developing,
rather than recognizing it once it is happening?



What has been learned about this child's functioning? How comprehensive is the
information? How much time did the worker or other parties talk to the child about
self-protecting? Is there information about this family and the way threats operate
arguing against the child self-protecting?



Are there ways the child behaves and responds, that escalate the threats to the
child?

BENCHCARD D
The list below is a partial list of characteristics of protective capacities. For definitions of
each characteristic and additional examples, refer to Appendix B, page 65.
Cognitive Protective Capacities
Cognitive protective capacity refers to knowledge, understanding, and perceptions
contributing to protective vigilance. Although this aspect of protective capacities has
some relationship to intellectual or cognitive functioning, parents with low intellectual
functioning can still protect their children. This has to do with the parent recognizing she
is responsible for her child, and recognizing clues or alerts that danger is pending.
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Cognitive protective capacities can be demonstrated when the parent:


articulates a plan to protect the child



is aligned with the child



has adequate knowledge to fulfill care-giving responsibilities and tasks



is reality oriented; perceives reality accurately



has accurate perceptions of the child



understands his/her protective role



is self-aware as a caregiver

Behavioral Protective Capacities
Behavioral protective capacity refers to actions, activities, and performance that result in
protective vigilance. Behavioral aspects show it is not enough to know what must be
done, or recognize what might be dangerous to a child; the parent must act.
Behavioral protective capacities can be demonstrated when the parent:


is physically able



has a history of protecting others



acts to correct problems or challenges



demonstrates impulse control



demonstrates adequate skill to fulfill care-giving responsibilities



possesses adequate energy




sets aside her/his needs in favor of a child
is adaptive and assertive



uses resources necessary to meet the child's basic needs

Emotional Protective Capacities
Emotional protective capacity refers to feelings, attitudes and identification with the child
and motivation resulting in protective vigilance. Two issues influence the strength of
emotional protective capacity: the attachment between parent and child, and the parent's
own emotional strength.
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Emotional protective capacities can be demonstrated when the parent:


is able to meet own emotional needs



is emotionally able to intervene to protect the child



realizes the child cannot produce gratification and self-esteem for the parent



is tolerant as a parent



displays concern for the child and the child's experience and is intent on
emotionally protecting the child



has a strong bond with the child, knows a parent's first priority is well-being of the
child



expresses love, empathy and sensitivity toward the child; experiences specific
empathy with the child's perspective and feelings

How the Judge Can Expect Critical Thinking in the Courtroom Regarding
Vulnerability
The following questions by the judge or attorney can illuminate protective capacities
even when the CPS worker has trouble presenting relevant and sufficient information.
Answers to these questions should help the judge gain confidence in deciding about a
parent's protective capacity. Each answer will provide information about parents
demonstrating cognitive, behavioral and emotional protective capacities. Questions the
judge can ask:


Has the parent demonstrated the ability to protect the child in the past under
similar circumstances and family conditions? (Behavioral Protective Capacity)



Has the parent arranged for the child to not be left alone with the adult/parent
maltreater or source of danger? (This could include having another adult present
aware of the protective concerns and able to protect the child). (Cognitive and
Behavioral Protective Capacity)



Is the parent intellectually, emotionally and physically able to protect the child
given the threats? (Cognitive, Behavioral and Emotional Protective Capacity)
Is the parent free from needs which might affect the ability to
protect such as severe depression, lack of impulse control, or
medical needs? (Behavioral and Emotional Protective Capacity)





Does the parent have resources to meet the child's basic needs in light of the
other changes the court is expecting from the family? (Behavioral Protective
Capacity)



Is the parent cooperating with the caseworker's efforts to provide services and
assess family needs? (Cognitive and Behavioral Protective Capacity)
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Does the parent display concern for the child's experience? Is the parent intent
on emotionally protecting the child? (Emotional Protective Capacity)



Can the caregiver specifically articulate a feasible, realistic plan to protect the
child, such as the maltreating adult leaving when a situation escalates, calling the
police in the event the restraining order is violated, etc.? (Cognitive Protective
Capacity)



Does the caregiver believe the child's report of maltreatment and is he/she
supportive of the child? (Emotional Protective Capacity)



Is the caregiver capable of understanding the specific threat to the child and the
need to protect? (Cognitive Protective Capacity)



Has the caregiver asked the maltreating adult to leave the household (if
applicable)? (Behavioral Protective Capacity)



Does the caregiver have adequate knowledge and skill to fulfill parenting
responsibilities and tasks? (This may involve considering the caregiver's ability to
meet any exceptional needs that the child might have). (Cognitive and
Behavioral Protective Capacity)



Is the caregiver emotionally able to carry out a plan and/or to intervene to protect
the child (caregiver is not incapacitated by fear of maltreating adult)?
(Behavioral and Emotional Protective Capacity)



Do the caregiver and child have a strong bond and does the caregiver
demonstrate clearly that the number one priority is the safety and well-being of
the child? (Behavioral and Emotional Protective Capacity)



Even if the caregiver is having a difficult time believing the other adult would
maltreat the child, does he or she describe the child as believable and
trustworthy? (Emotional Protective Capacity)



Does the caregiver believe that the problems of the family (including current CPS
and court involvement) are not the child's fault or responsibility? (Cognitive and
Emotional Protective Capacity)

Case Example – Examples of Sufficient and Insufficient Protective Capacity in
Plain Language
Sufficient Protective Capacity:
CPS worker contacts a family due to a report that five year old Maquel told his teacher
that his uncle Joaqin lives with him and that his uncle is in a "gang" and deals drugs. The
CPS worker talks with all family members, including Joaqin, who is 20, and is the
younger sibling of Maquel's mother. The worker gathers information that addresses all of
the six questions. All case information will not be included here. The information
pertinent to threats and protective capacities follows:
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Joaqin is using alcohol and speed regularly to the point where he has dropped
out of school, lost his job, sleeps most of the day, and stays up most of the night.
He is impulsive and would probably show poor judgment if left alone with 5 year
old Maquel. Joaqin's choice of friends is worrisome to Maquel's parents, Anna
and J.T., but the friends do not come to the house.



The parents initiated much of the discussion about Joaqin with the worker. They
explained their decision to temporarily house Joaqin and how they know and fully
understand how this increases their work to keep Maquel safe and never alone
with Joaqin. While they have strict rules for Joaqin about no drugs or friends in
the house they are realistic about the fact that his problems could escalate and
they can't take the chance that he will follow the rules.



The parents were able to describe in detail the plans they carry out each day
(weekdays and weekends) to make sure that one of them is always with Maquel
at the house, transports Maquel to anywhere he needs to go, and takes Maquel
with them if they have errands. They have provided a room for Joaqin that is
away from Maquel and they regularly check to see that the room is locked so
Maquel does not have the ability to go in (in case Joaqin has things that could
harm Maquel).



While they are concerned about Joaqin and his future, the parents show no sign
of ambivalence or confusion about the fact that their first responsibility is to
Maquel. They have agreed to allow Joaqin to stay with them for 3 months but
have told him that there will be no extension and there could be an immediate
termination of the agreement if Joaqin violates any of their rules.



The conversation about Joaqin and their concerns about needing to keep Maquel
safe was open, insightful and the parents also were able to express all of these
ideas to Joaqin in front of the worker.



The information collected around the 6 questions (adult functioning, parenting,
etc.) provided additional information that supports an absence of any threats of
danger that would have the parents as a source; information further supported
that the protective capacities seem credible, realistic, and believable.

Insufficient Protective Capacity:
CPS worker contacts a family due to a report that the mother of a 3 year old and a 2
year old tried to commit suicide in front of the children by stabbing herself repeatedly.
After an emergency hospitalization, mother is ready for discharge home. Father stated
he is willing to assure that the children are safe. His mother (the paternal grandmother),
he said, will provide assistance when necessary. The worker gathers information around
the 6 questions. All information will not be provided here. Information pertinent to the
threats and protective capacity includes:


This is mother's 5th suicide attempt in 3 years. The attempts have always been
when she is with the children and they involve fairly aggressive self-harming acts.

221



Father currently has lost his job due to a medical crisis that caused him to miss
work. He is therefore currently at home and available to provide child care until
he finds another job.



Father worked 50 hours per week during the previous 3 years, leaving mother in
charge of child care.



Father states he is worried about mother's mental health, but is not really worried
about her care of the children, saying he knows she would not hurt them.



Paternal grandmother, who would serve to back-up and support father as
needed, lives 30 minutes away. She says that she thinks the mother needs some
focus in her life and shouldn't be sleeping the day away. She is willing to help but
adds that providing child care is a good distraction for her daughter-in-law.



Father is cooperative with CPS and says he will call if he has any problems.
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BENCHCARD E – Putting the Information Together and Making a Safety Decision

When sufficient information
collected: Decide if threats of danger
exist

No threats exist: if
protective action
was taken,
terminate it. Child
is SAFE.

Threats exist:
Decide if child
is vulnerable to
threats.

Child is not
vulnerable to
threats. Child
is SAFE.

Child is vulnerable to
threats: Decide if
sufficient protective
capacities to manage
threats exist.

Insufficient
protective
capacities exist
to manage
threats: Child
is UNSAFE.

Sufficient
protective
capacities exist
to manage
threats: Child
is SAFE.
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Case Example – In Home Safety Plan
The mother of two toddlers is extremely depressed, to the point that most days she stays
in bed sleeping. The children essentially fend for themselves, eating cereal and playing
together in the apartment. Mother tries to do better but each day her promises to get up
dissolve and the children are unsupervised.
While thus far, the children have not been harmed, the lack of supervision and provision
of basics to the children will soon lead to serious consequences. The impending threats
of danger are "No adult in the home is routinely performing basic and essential
parenting duties and responsibilities," and "One or both parents' behavior is
dangerously impulsive or they will not/cannot control their behavior." The children
are two and three years old, and are vulnerable to these threats. No other adult
caregiver lives in the household so protective capacities are insufficient to control or
manage the threats.
The safety plan involves the maternal aunt coming over each day before the children
get up to provide them breakfast, get them dressed, and transport them to the daycare
center where her own child goes. At the end of the aunt's workday, she transports the
children home. Every evening, the maternal grandmother comes over to give the
children dinner and put them to bed. On weekends, the children stay with the maternal
aunt.
BENCHCARD G
Case Example – Analysis of the Case Supports an In-Home Safety Plan
Using the Kazca family situation from Chapter 2 (Answers to the six questions are on
pages 5-7).


The identified threats are: "One or both parents' behavior is dangerously
impulsive or they will not/cannot control their behavior" and "One or both
parents lack parenting knowledge, skills, and motivation necessary to
assure a child's basic needs are met."



The 4 children range in age from 3 to 7 and all are vulnerable.



Mother is the only adult parent residing with the children, so there are insufficient
protective capacities in the home.



Therefore, children are UNSAFE.

What is the level of effort required to control the threats? How do the threats really play
out?


The threats play out in the family as follows: Ms. Kazca has the sole daily
responsibility for 4 children under the age of 7, at least 2 of whom have special
behavioral concerns. She is frequently tired and overwhelmed even when her
mood is stabilized. She takes medication daily, but at least 3 times a week feels
its effectiveness is diminished when she finds herself very frustrated, sometimes
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angry to the point of screaming at the children, and in tears. She is administering
increasingly harsh discipline on the children as each week goes by. The children
receive significantly long time outs (including a missed meal) once per week and
must perform rigorous chores approximately once per week. The 5 and 7 year
old fix breakfast for all the siblings daily, waking Ms. Kazca up after breakfast.
Ms. Kazca is tired everyday and finds herself focusing on how soon the children
can go to bed so she can get some sleep. Her problem-solving skills have
deteriorated to the point of giving the children adult sleeping medication so she
can get some rest. While there is no indication she has given the children sleep
medication before, given the severity of the stresses facing her, further potentially
injurious acts by Ms. Kazca are likely.
Are the parents really residing in the home full-time or do they disappear for periods of
time?


Mother resides in the home.

Are the parents willing to cooperate with an in-home plan?


Mother is angry about CPS finding out about the sleeping medication. Her mood
shifts dramatically while she is with the CPS worker, and she can rapidly change
from being open and amiable to being suspicious and angry. However, she does
want an in-home safety plan to avoid having her children being placed into foster
care a second time. She is willing to submit to periodic medication checks to
ensure that her dosage is correct. She realizes that an in-home safety plan will
include people being involved in her life and coming into her home. She promises
to cooperate with the plan and appears to be sincere.

Does the household have a relative predictability to it so actions taken will have a
reasonable chance to have an impact?


There is no overly chaotic pattern to the household to cause concern that an inhome safety plan might have no effect.

Is the household sufficiently calm enough so anyone going to the home to carry out
tasks or actions will be safe?


Violence to people entering the home is not a concern. The times when Ms.
Kazca did have physical struggles with a relative are not a concern regarding an
in-home safety plan: the situation was an aberration and involved a certain
relative who will not participate in this plan. Violence is not a pattern of behavior
of Ms. Kazca herself.

Given the picture of how and when the threats of danger emerge, what activities can
control the threats of danger, how often will they be needed, and how long will such
activities need to last?


The actions that would logically control the threats are: (1) Behavior
Management, consisting of a mental health check for medication and mood
stabilization as quickly as possible. The mental health check can occur only once
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or may take several appointments. Supervision and monitoring of the home must
occur unpredictably (to Ms. Kazca) at different times of the day, 2 times per
week. (2) Social support to encourage Ms. Kazca and hopefully to provide an
uplift and surge in her energy should occur at least 1 time per week. (3) Shortterm separation from the children, consisting of after-school daycare for the 2
oldest boys every school day; respite care of all children from Friday through
Sunday 2 times per month; and respite care for 2 children at a time (alternating
with other 2 children) from Friday through Sunday 2 times per month.
Are people and/or service providers immediately available and accessible to carry out
the actions needed at the level of frequency and duration determined?


The mental health clinic can see Ms. Kazca immediately and is available for
timely follow-up. Any changed dosage in medication will likely take days, weeks
or longer to take full effect. Ms. Kazca's mother can come to the home (for
supervision and monitoring) on Monday mornings, from 7:30 am to 10 am to
check to see whether Ms. Kazca is up and to help her get up and start her day.
The previous foster mother, who has remained appropriately helpful and involved
since the children were last in care, can come over on Thursdays with her own
child for a "play date" from 2 to 4 pm and thereby provide supervision and
monitoring. The foster mother is also willing to provide transportation for Ms.
Kazca to join her Tuesday morning exercise class (childcare provided on site),
from 9 am to 10:30 am to give Ms. Kazca additional social support and energy.
The two oldest boys can begin after-school daycare immediately at their school,
every school day and will be shuttled home by the school. Finally, the previous
foster mother will provide regularly scheduled respite for all the children from
Friday until Sunday night, the first and 3rd weekends. She will provide regularly
scheduled respite for 2 children at a time on the opposite weekends. (Note,
incidentally, that the cost of all of these services is less than the cost of foster
care.)

Are the participants in the safety plan aware of their responsibility in the safety plan and
do they acknowledge the gravity of their commitment?


A long meeting to discuss the safety plan was held in Ms. Kazca's home and
included Ms. Kazca, the CPS worker, Ms. Kazca's mother and the former foster
mother. Each is aware of the threats to the children's safety and the critical
nature of this plan and with everyone else's precise role in the plan. The school
daycare program is aware that they are to contact the CPS worker if there are
concerns or they have other information the agency may need.

Are the participants in the safety plan able to sustain the level of effort needed for the
length of time it reasonably will take until a) the intensity of the plan should lessen or b)
the parent should become able to provide protection without intervention?


The threats to the children's safety may not lessen in intensity for some time. Ms.
Kazca's medication changes, if effective at all, may take weeks or months or
longer. Parenting 4 children alone is exhausting even for the most resourceful
parent, and 2 of the children can pose regular behavior challenges. This safety
plan, with its current level of intensity, could last for a long time. The foster
mother and grandmother know this and are committed to the plan on a long-term
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basis. Neither have other commitments likely to interfere with their full
participation. Both are committed to maintaining an in-home safety plan to
prevent the children from returning to foster care.
Case Example – Analysis of the Case DOES NOT Support an In-Home Safety Plan
For more details regarding this case, see Horan case information, Appendix C, page 73.
Family composition:
Barbara Horan
Gregory James
Kyle James
Jesse James
Tony Horan
Dylan Horan

mother
father of 2 youngest children
son
son
son of Barbara
son of Barbara

38 years old
37 years old
2 years, 7 months old
1 year, 6 months old
15 years old
17 years old



While the father is currently out of the Horan home, this is a temporary
arrangement that may end at any time. Therefore, threats of danger must be
analyzed as if both adults resided in the home. The current operating threat is
"One or both parents' behavior is dangerously impulsive or they will
not/cannot control their behavior." Specifically, the father, Gregory, is drinking
to excess daily making him increasingly unlikely to supervise the children and to
increasingly over-react when difficult situations arise, such as Kyle's misbehavior
when unsupervised. There is a potential of violence in this home (if there hasn't
already been unreported violence) based on the history of both adults and the
high level of stress father was experiencing when recently residing in the home.



The father's recent arrest and his resulting temporary separation from the
children provides an opportunity to determine what additional threats could
become active very shortly if mother must assume child care responsibilities
during father's absence. Mother's long absences from the home and her tenuous
grip on solving her child care problems could lead to a concern that SHE cannot
control her behavior or impulses – namely, her impulse to stay out all night. It is
likely that she would rely on her 15-year-old son Tony for child care, even though
there is nothing to suggest that this is a realistic plan (or a good one). Mother
now seems easily distracted by either work or social activities from her role as
parent.



The children are in a household where either 1) the father is increasingly angry
and overwhelmed and therefore is drinking daily and fueling his anger against the
mother, who herself is not modifying her behavior and late hours; or 2) the father
will leave and there will be no adult in the home to supervise and provide basic
care. All the children in the home are vulnerable to these threats, including the
two older boys.



The discussions with Barbara (the mother) show a lack of sufficient protective
capacity to manage the threat of danger. As mentioned, Barbara herself may be
the source of a threat if the current situation of Gregory remaining outside the
home continues. The children, therefore, are UNSAFE.
227



The threats emerge as follows: Barbara works two jobs every week day and is
absent from the home from 10 a.m. until at least 11:30 pm. At least 3 times
during the week, according to Gregory and Tony, she comes home between 3
am and 5 am. Barbara also works 3 pm to 11 pm on Saturdays and every other
Sunday. Most Saturdays, according to Gregory, she comes home around 3 am.
Gregory comes home from work, relieving the paternal aunt from child care,
around 2 pm (he does not work Saturdays or Sundays). In the past 4 months he
has 3 or more beers before dinner, another 2 beers with dinner and often takes a
nap with the youngest children until about 7 pm. Almost every night he begins
thinking about whether Barbara is going to return home after work. He gets
angry, begins obsessing about whether she is having an affair, and begins
drinking more, even though the boys are still awake. His drinking continues after
they go to bed. He usually intends to wait up for Barbara but most often passes
out. The times that he does stay awake until Barbara gets home, they get into
loud arguments that have thus far not resulted in violence, but the arguments do
involve throwing things around. While Gregory has been out of the house since
the arrest, (the past 7 days) Barbara's hours away have not changed. She has
used her sister-in-law on 3 occasions for all night child care and has relied on her
teenage sons for the other nights.



The mother (and possibly the father) reside in the home and would cooperate
with an in-home safety plan.



The home environment is not violent to the point of causing concern to persons
participating in a possible in-home safety plan and the situation is predictable
enough for an in-home safety plan.



If father returns to the home, the in-home safety plan will require behavior
management including supervision and monitoring of the home situation every
evening to curtail or mitigate his drinking. It will require his periodic separation
from the children in the form of child care, which will reduce the burden placed on
Gregory and will assure that the children will receive basic care every evening,
including Saturdays and Sundays. (The intensity of Gregory's obsession with
Barbara's absence from the home is the reason this level of monitoring and child
care is necessary. Gregory has no other diversion and every night follows a
pattern of obsessing about her behavior, drinking, and getting angry.)



If father does not return home, an in-home safety plan should include child care
every day mother works, to ensure care all of the time she is away from the
home.



The time of day when child care is needed (whether the father is in or out of the
home) demands an in-home child care provider for significant periods of time,
including overnights, every day. There are no relatives or friends who are
available to carry out this high demand level of child care, nor are there
professional child care resources available in the community. Therefore, an inhome safety plan is not feasible and an out-of-home safety plan must be
developed. The agency will try to find relatives with whom to place the
children to keep them safe.
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BENCHCARD I
Case Example – What Conditions for Return Should Look Like
Note: Not all case information is presented in this example, but essential
contextual information is provided.
1. Specific threats of danger:


One or both parents' behavior is dangerously impulsive or they will
not/cannot control their behavior.



No adult in the home is routinely performing basic and essential
parenting duties and responsibilities.



One or both parents lack parenting knowledge, skills, and motivation
necessary to assure a child's basic needs are met.



A child is profoundly fearful of the home situation or people within the
home. Mom's substance use has relapsed; she is leaving the children
(ages 4 and 10) alone frequently, almost every night, often all through
the night; she is unable to control her behavior; no other adult lives in
the home to manage and provide basics for children. Children are
fearful for themselves and for mom. Mom believes the 10-year-old is
responsible and can stay home alone through the night with her
brother. The children are terrified when they are left alone. Mom's love
and attachment to the children are not sufficient to compensate for her
personal needs.

2. Why the analysis showed an in-home safety plan would not work:
Mom denies that her lifestyle and behavior is a problem or a threat to the
children's safety; she does not see or accept that the children are in danger; she
knows the children are afraid; she avoids CPS and her extended family and sees
them as interfering in her life; all indications are that she would block the
presence of any people who would be part of an in-home safety plan; her
behavior that poses the greatest threats (lack of control over impulse to go out to
get high, leaving the children unsupervised) occurs mostly at night, almost every
night and often all through the night. A high intensity of actions to control for
these threats would be necessary and are not available. This is the justification
for the development of an out-of-home safety plan.
B. Conditions for Return
1. Circumstances that must exist & be sustained within family/household
including time provisions


A responsible adult in the home provides general care assuring the children's
basic needs are met during after school hours, evenings, weekends, and
holidays.
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A responsible adult in the home provides supervision for the children at all
times the children are home, including after school and weekends.



A responsible adult can be immediately available when the mother is there
but unable to care for the children.



The children are safe, secure, and not afraid.

2. Behavior that must exist & be sustained within family/household including
time provisions:


Mom demonstrates some awareness of the effects her lifestyle and choices
have on her children's safety.



Mom accepts and seeks out support and assistance related to caring for and
supervising the children.



Mom demonstrates the ability to control her behavior as evidenced by
restraint in use of substances and not leaving the home under unplanned
circumstances without reliable child care.



Mom convincingly demonstrates her recognition of the need for an in-home
safety plan when the children return home.



Mom shows her willingness for people and service providers to assist her and
enter her household as they carry out the actions necessary for a successful
in-home safety plan.

Discussion: some noteworthy points about conditions for return as demonstrated
in the example:


Looking at a) what the threats are; b) how often, intensely, etc. they emerge; and
c) why an in-home safety plan was thought to be unworkable, the conditions for
return address:
o

Someone needs to be there at any time mom is gone or is home but
incapacitated, and that the actions are such that the children's fear is no
longer present.

o

Mom doesn't have to be "all better" for her children to return home but, given
her evasiveness and the impact of her substance abuse on her
impulsiveness, she will need to demonstrate a genuine ability to restrain her
behavior to the extent that she can secure child care (and wait for it) before
going out. She will also need to demonstrate openness to having people in
her life, "knowing her business" in order for an in-home safety plan to be
workable.

o

As a condition which should always be considered whenever a child has
been placed to assure safety, Mom has to agree that at reunification an in-
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home safety plan will be implemented and she has to agree to its level of
intensity.
Conditions for return can and should have specific behavioral change: concrete
behavior changes should demonstrate that Mom has gained at least some limited
restraint about her use of drugs so she will call a child care provider before going
out. Non-exhaustive examples:


She should first demonstrate restraint in her drug usage in other kinds of
settings: should show she can put off getting high during gradually increasing
amounts of visitation; should be able to talk about what she used to do, how that
threatened the children's safety, and what she will do now; should clearly know
the available options for childcare; should discuss the arrangements with day
care providers; and should be making gains in substance abuse treatment
service (if participating) – thus, providing credible information that she is reducing
her drug use. The sometimes controversial point as demonstrated in this
example: Parents do not have to complete treatment to meet conditions for
return. The threshold for what constitutes the need for out-of-home care is
applied again when looking at returning children: How can the children be safe
with an in-home safety plan? What circumstances and behaviors need to be
present for an in-home safety plan to be sufficient, feasible and sustainable?
Finally: Conditions for return always include a provision for the parent's
willingness and acceptance for a court ordered in-home safety plan when return
of the child occurs.

The sometimes controversial point as demonstrated in this example:


Parents do not have to complete treatment to meet conditions for return. The
threshold for what constitutes the need for out-of-home care is applied again
when looking at returning children: How can the children be safe with an in-home
safety plan? What circumstances and behaviors need to be present for an inhome safety plan to be sufficient, feasible and sustainable?

Finally: Conditions for return always include a provision for the parent's
willingness and acceptance for a court ordered in-home safety plan when return
of the child occurs.

231

232
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The Practice of Law Is Tough on Lawyers
More than 20 years of research shows that lawyers experience:





the highest rate of major depressive disorders of any of 104 occupational groups
(generally 2-4 times that of the general population),1
rates of anxiety, phobia, and interpersonal sensitivity 5-15 times higher than in
the general population,2
high levels of suicide and substance abuse,3 and
significantly lower levels of happiness than their socio-economic peers4.

Although this last point may seem trivial compared to the other items in the list, the
research strongly suggests that happy people perform better, help others more, and are
more successful.5 (Let's treat "happy" as short hand for people who frequently
experience positive emotions (even very mildly), who experience negative emotions
much less often than positive, and who generally judge their lives to be satisfactory.)
The adverse consequences of learning to "think like a lawyer" in law school and then
practicing law amidst the challenges noted above are also well established. Elizabeth
Mertz has documented how law professors at law schools across the country commonly
follow a hidden curriculum of teaching law students to disconnect from their values.6
Multiple studies have noted the high levels of depression, anxiety, alcoholism and other
forms of substance abuse that attorneys suffer, the most recent and best a study funded
by the ABA and the Hazelden Betty Ford Foundation.7 Attorneys as a whole were found
to be almost 75% more likely than the general public to exhibit problematic drinking
behaviors, and young attorneys (under 30) were almost three times as likely. Depression
among attorneys was measured at a phenomenal 28%, again about three times the
national average.

1
2
3
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Id.
Id.
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Before we look more at the law, let's see what we can learn from another organization
where individuals do difficult jobs for the benefit of society but that place them under
intense personal pressure: the United States Army.
Learning from the U.S. Army
"Who has some good stuff to share?" I was standing in front of a room of sixty Army
sergeants at the Army's new Military Resilience Training School in Fort Jackson, South
Carolina. Sharing good stuff that had happened in the last 24 hours was how we started
each day of training. (An exercise called "Hunting the Good Stuff" was one of the
resilience skills taught in the program.)
A female sergeant in the front row raised her hand. "I took my husband out for dinner
last night," she said. (Obviously, she was stationed at Ft. Jackson.) "Any particular
reason?" I asked. "No, just to let him know what a good husband he is," she said. Later
that day, I was chatting with a group of participants. The woman who had shared that
morning was in the group, but I did not make the connection. I asked, "How did y'all
come to be in this class?" She spoke up and said, "My husband went through the
program some months ago."
"Did it make a difference?" I asked.
"New man," she said with a smile, "New man."
"Well, I hope you let him know," I replied.
Her response: "Why do you think I took him out to dinner last night?"
The U.S. Army's Efforts to Develop a Culture of Resilience
In 2008, the U.S. Army recognized it had a problem – or, rather, multiple problems.
Since 9/11/2001, the Army's responsibilities on multiple fronts around the world had
exploded. Between major conflicts in Afghanistan and Iraq, plus other "hot spots" and
sources of ongoing strain (e.g., Korea), the demands on the officers and enlisted
soldiers in the Army had multiplied. Soldiers were deploying to combat missions for a
year or longer, returning home for sometimes less than a year, and re-deploying to
combat on repeated basis. By 2008, many Army personnel had three or more combat
tours of duty on their record. Moreover, these tours were tremendously demanding. The
Chief of Staff of the U.S. Army, General George W. Casey, Jr., wrote, "It is not
uncommon to find a junior officer or enlisted soldier who serves as a warfighter,
counterinsurgency expert, public works official, intelligence gatherer, and peacekeeper –
all in the same day."8 The effects of this sustained "operations tempo" were mounting
up. The suicide rate and the incidence of Post-Traumatic Stress Disorder ("PTSD") were
going up, and the strain on families was starting to show.9

8
9

Casey Jr., G. W. (2011).
Id.

234

In addition, the Army had a culture problem. When it came to soldiers needing help to
avoid outcomes such as drug abuse or suicide, the general mindset that "asking for help
is a sign of weakness" worked against soldiers. As General Casey wrote:
We also face cultural challenges. Our Army Values and Warrior Ethos
play a signiﬁcant role in how we see ourselves and, therefore, in how we
choose to behave. The prevailing view among many within our ranks is
that having problems with stress or seeking help is not only inconsistent
with being a warrior but also a sign of weakness. This way of thinking has
led to a stigma associated with receiving help and, therefore, an aversion
across much of the Army to seeking behavioral health care.10
Thirty-four percent of soldiers thought asking for help would harm their careers, 40%
thought their leaders would blame them for the problem, and over 50% thought they
would be seen as "weak."11
Beyond "fixing problems," the Army wanted to help ALL soldiers function more
effectively. For this goal, however, there was an additional source of ingrained
resistance to resilience training: the aversion to all things that sounded "touchy-feely."
During the "pilot" resilience trainer training in Philadelphia in 2009, General Casey
addressed the soldiers in the class midway through the training. A reporter for the New
York Times was in the back of the room and reported thusly on one part of the
discussion:
In an open exchange at an early training session here last week, General
Casey asked a group of sergeants what they thought of the new training.
Did it seem too touchy-feely?
"I believe so, sir," said one, standing to address the general. He said a
formal class would be a hard sell to a young private "who all he wants to
do is hang out with his buddies and drink beer."12
I was there for that training. It was an electric moment. My memory is that the soldier
used the words "touchy-feely," not once, but twice. Quite surprisingly, however, that
soldier's job was to teach the resilience training skills to future drill sergeants – his initial
skittishness notwithstanding. After experimenting with one or two of the skills in dealing
with difficult leadership challenges, he went on the[sic] embrace them and ultimately
became one of the strongest leaders of the program, someone who convinced many
soldiers to try the skills.
The Army's overall response to the challenges Gen. Casey perceived included the
development of the training program that soldier was involved in: "Comprehensive

10
11

12

Id.
Id.
Carey, B. (2009, August, para. 8-9.)
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Soldier Fitness," later re-named "Comprehensive Soldier and Family Fitness" (CSF2).
This program consists of four components13:
1.

Mandatory Assessment – a new assessment instrument, the Global
Assessment Tool (GAT), was developed to measure resilience and psychological
health. All soldiers and Army civilian personnel are required to take this
assessment annually. The individual results are confidential, but for research
purposes they can be studied in connection with health, performance, and
promotion data.14

2.

Ready Access to Targeted Interventions and Reminders: On-line self-help
modules tailored to the results of the GAT.

3.

Regular Mandatory Training: Resilience training begins with "Basic Combat
Training," and continues throughout a soldier's career. It is now a mandatory
component of every Army leader development school. It is also required training
on a regular basis for each unit.

4.

Development of Effective Training Methods and Processes: Recognizing that
resilience skills must not just be "taught," but are most likely to take root when
"caught" from others, the Army rolled out a two-week "train-the-trainer" program
for developing "Master Resilience Trainers" ("MRTs") who would conduct routine
training down to the unit level. Originally led by teams from the University of
Pennsylvania, the Army developed trainers internally. As of December, 2017, the
Army had trained over 46,000 MRTs!15 (Obviously, retirements make the number
available to the Army currently somewhat smaller.)

The Skills Developed in Resilience Training
The Master Resilience Training program teaches the mechanics of 14 skills and gives
those who complete the program a method for teaching each skill, including didactic
components (slides, instructor notes) and practice exercises for those they teach. The
MRTs learn by first receiving the program, then practicing teaching it.
The 14 skills (in the order they are taught in the MRT program) are:
1.

Goal Setting: Despite the name, this skill is about goal achievement. It focuses
on intrinsic motivation and selecting goals that align with your values and identity.
Once the goal is established, the program teaches a seven-step process for
planning, monitoring, and adjusting actions to achieve long-term goals.

2.

"Hunt the Good Stuff": Write down three good things that happened each day
and a sentence of reflection about each one. Why did it happen? What does it
mean? What can you do tomorrow to have more such experiences? How did you

13
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Peterson, C., Park, N., & Castro, C. A. (2011).

15
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or others contribute to it? This particular activity, though brief and seemingly
simple, has been tested repeatedly and found to both increase well-being and
decrease depression substantially.16 It combats the "Negativity Bias" we all share
that makes us notice, remember, and give weight to negative events and pieces
of information more than to positive ones.17
3.

ATC: This stands for "Activating Event, Thoughts, Consequences" and it is a
foundational component of cognitive psychology. The skill involves separating
what happened – "just the facts" – from our thoughts (beliefs, judgments,
characterizations, evaluations, etc.) about what happened and the emotions and
physiological/behavioral reactions and impulses driven by our thoughts (not by
the event!). This skill also involves learning eight common patterns of thoughts
that drive emotions, such as thoughts that could be categorized as dealing with
"trespass" or "violation of rights" driving emotions of anger (or its close cousins,
irritation, frustration, etc.) and reactions of aggression.

4.

Energy Management: This skill introduces "Deliberate Breathing" both for
simple body awareness and relaxation and as a method to induce positive
emotions through visualization.18

5.

"Avoid Thinking Traps": Again going back to the basics of cognitive
psychology, this skill teaches solders to identify – and get out of – six common
thinking traps. The first two traps involve reaching conclusions about people and
situations based on insufficient evidence or assumptions about another person's
thoughts, feelings, or motivations. Taking personal blame for everything (a
common lawyer trap – see the section below on lawyer personality) or blaming
everything on others are the next two traps. The final two traps involve seeing the
causes of adversity as lasting for a long time and affecting many areas of life.
These are also common lawyer traps. This kind of thinking – assigning
permanent and pervasive causes for adversity – leads to "Learned Helplessness"
and depression. These traps can be avoided by finding some element of
control.19 Thinking traps ensnare even high-functioning individuals occasionally,
causing stress and strife in both personal and professional relationships.20

6.

"Detect Icebergs": This skill teaches soldiers how to dig deeper than their
surface thoughts when their emotions and reactions "don't make sense," e.g.,
when thoughts of trespass or violation of rights lead to feelings of sadness rather
than anger, or when their emotions and reactions are out-of-proportion to their
surface thoughts. The term "Icebergs" is taken from The Resilience Factor, by

16

Seligman, M. E. P., Steen, T. A., Park, N., & Peterson, C. (2005); Gander, F., Proyer, R. T.,
Ruch, W., & Wyss, T. (2013).
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Baumeister, R., Bratslavsky, E., Finkenauer, C., and Vohs, K. (2001).
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Dr. Reivich and Dr. Andrew Shatté.21 For another approach to this same
phenomenon but set more in the world of business, see Immunity to Change by
Kegan & Lahey.22
7.

"Problem Solving": This skill builds on ATC and Avoid Thinking Traps (with a
nod to Detecting Icebergs) to help soldiers think more accurately and thoroughly
about problem situations in their lives to find areas of control. Instruction includes
specific attention to the Confirmation Bias (the tendency to see only what fits our
beliefs) and its impact on our ability to see new possibilities.23

8.

"Put It In Perspective": This skill teaches a 5-Step process to stop
"catastrophizing" – when our minds go spiraling down into ever-more-unlikely
worst-case scenarios and we stop thinking and acting productively. Again, see
The Resilience Factor for more on an earlier version of this skill.

9.

"Mental Games": This is a quick skill to break an unproductive pattern of
thinking and allow a re-focus on the task at hand. Games such as naming a
movie star for each letter of the alphabet, reciting song lyrics, etc., can absorb
attention for a few minutes, produce some "fun" (i.e., positive emotions), and help
re-set a potentially derailing thought process.

10.

"Real Time Resilience": This skill utilizes both ATC and Avoid Thinking Traps to
help rebut that counterproductive voice in our heads that can start to tear us
down just when we need to perform. It is an "in the moment" skill that, with
practice, can become virtually automatic.

11.

"Identify Character Strengths in Yourself and Others": Participants take the
"Values in Action" Inventory of Character Strengths (the "VIA") and then explore
their results, comparing them with those of society at large and MRT participants.
Participants also delve into how their strengths have shown up so far in their
lives, the "Shadow Sides" of the various strengths, and more.

12.

Character Strengths: Challenges and Leadership: An afternoon session on
"strengths day" focuses on how one's unique strengths can be used to meet
challenges and to become a better leader.

13.

Assertive Communications: Participants focus on communication, including
how (and when) to be assertive in the context of difficult interpersonal situations.
Although not cited as a resource in the MRT program, Your Perfect Right by
Alberti and Emmons24 is a good resource to learn more about this approach. The
MRT program adds depth to this skill because participants can apply ATC, Avoid

21

Id.

22

Kegan, R., & Lahey, L. L. (2009).

23

Nickerson, R. S. (1998).

24

Alberti, R. E., & Emmons, M. (1995).

238

Thinking Traps, Detecting Icebergs, and Problem Solving before engaging in a
difficult conversation.
14.

Effective Praise and Active Constructive Responding: Effective Praise is
drawn from the "process praise" of Carol Dweck's work on "mindsets."25 Active
Constructive Responding focuses on the importance of how we respond to good
news from a person we are communicating with as a tool for building and
sustaining close relationships.26

Is it Working? Research Says…
The CSF2 program and the MRT component thereof are massive efforts by the Army.
They absorb time and money that could be spent elsewhere. Knowing this going in, the
Army established an evaluation program led by the Walter Reed Army Institute for
Research. The evaluation team has conducted follow up research to measure the
results, and issued four "Technical Reports."
The first two reports looked at correlations between soldiers' resilience/psychological
health as measured by the Global Assessment Tool (GAT) and outcomes of interest to
everyday Army function and performance. They found that soldiers with greater
resilience/psychological health were:






More likely to be promoted ahead of schedule.
More likely to be promoted to command positions.
Less likely to test positive for drug use.
Less likely to commit violent crimes.
Less likely to commit suicide.

These two reports basically validated that the GAT measures qualities that matter for
Army performance, and in life.27
The third report assessed eight groups of soldiers ("Brigade Combat Teams" or "BCTs").
Four of the teams had MRTs (soldiers who had completed the 2-week train-the-trainer
program and who were responsible for training other soldiers in addition to their normal
duties) embedded with them as part of the company, and were designated as the
"treatment" units. Four of the BCTs did not include MRTs during the evaluation period,
and thus served as the "control" groups. In each group, three of the BCTs were actively
deployed during the evaluation period. This evaluation found that:




Soldiers in the units with MRTs had higher resilience/psychological health at the
end of the evaluation period.
The training was most effective for younger soldiers (18-24 years).
There was no evidence of any adverse effects from the training.
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The amount of impact (effect size) for the training was equal to or greater than
other population-level interventions.28

The fourth report looked at results for over 7,000 soldiers based on whether they had
resilience training or not, taking into account whether they had been deployed during the
evaluation period.29 This report used more sophisticated statistical methods and
confirmed the basic findings of the Third Technical Report. It found that soldiers who
received the training from MRTs reported greater optimism, adaptability, coping skills,
friendship, and character strengths. They were also significantly less likely to be
diagnosed with a substance abuse problem.
But Can a Deeply Entrenched Culture Really be Changed?
As noted above, the Army also believed it had to address two fundamental sources of
ingrained resistance: that the skills were too "touchy-feely," and that asking for help was
a sign of weakness. (Sound familiar?) The best evidence of this so far is in the stories
told by MRT participants and their motivations for attending training. Initially, participants
were assigned to the training by their commanding officers. As you can imagine, the
skepticism and resistance was high. Over time, soldiers and family members began to
see positive changes in those who had been through the program. The story that began
this paper of the wife who wanted the training because it helped her husband become "a
new man" is one such story. The journey from skepticism to proponent by the participant
in the early training who was quoted in the New York Times is another (supra, fn. 5 and
accompanying text).
Another illustrative story was reported in the September 2011 edition of NCO Magazine.
Sgt. Hernandezsanchez was assigned to one of the very first MRT training programs,
then sent to the MRT school at Ft. Jackson. Like many others in the early classes, she
showed up for the training thinking it had to do with physical fitness, not mental fitness.
(An earlier Army program for "Master Fitness Trainers" contributed to this confusion.)
Here is how she described her experience with MRT:
When I went through the course in 2009, I didn't believe in the course. I
thought it was a bunch of mushy stuff… I didn't think it was going to work.
It wasn't until probably about three or four weeks after I left, when I
decided to try one of the skills that I had learned, [and found] that it
actually worked in the situation. So I thought I'd try something else in a
different situation. It got to the point where I was trying different skills in
different situations, and it was working. That's when it started to make
sense to me.30
The Army has also sought to address the other culture challenge – asking for behavioral
health support without fear of repercussions, or being seen as "weak." One approach, of
course, was to address this subject, head on, during the training. But perhaps even more
effective was the coordinated effort to publicize the stories of soldiers who sought help
28
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and then carried on with their careers. Here for example, is part of a story in a Military
Health Systems Office release from earlier this year:
Retired Sgt. 1st Class David Parish is promoting the "get
through his involvement with the Defense Centers of
Psychological Health and Traumatic Brain Injury's
Campaign. In 2001, about six years into his military
attempted suicide.

help" message
Excellence for
Real Warriors
career, Parish

"I was struggling with so many different things," Parish said, including a
toxic personal relationship and striving for unattainable perfection on the
job. "I was exhausted from masking everything, putting on this face every
single day to go out into the world and pretend everything was fine."
One day, Parish swallowed a handful of pills. He was barely conscious
when his roommate came home and called 911. Parish spent about a
week in the military hospital and then another week in a civilian facility
before continuing with regular psychological health therapy sessions.
He chose to separate from the military, then re-entered a year later at the
same rank. He retired in 2016 with 21 years of service.
"I didn't die, but I was definitely reborn," said Parish, who spent the last
seven years of his military career as a lead instructor for resilience
training. "I strongly encourage anyone to ask for help before it's too
late."31
David Parish went through his first MRT course under me, and later served on multiple
training teams with me. He was a dynamic trainer who was particularly gifted at making
connections between the skills and Army life. Video profiles of David and other soldiers
can be found at https://www.realwarriors.net/multimedia/profiles.php.
Lessons for Lawyers and the Legal System?
There are numerous similarities between soldiers and lawyers. We both undertake tasks
for society that are very important, but that can impose huge personal costs.
The tasks for soldiers involve armed conflicts with external forces. Lawyers frequently
wade into the toughest interpersonal conflicts our society produces, with the charge that
we resolve them, or at least mitigate their consequences, one way or another, using the
tools of our trade. The outcomes lawyers seek (or seek to avoid) may involve substantial
amounts of money, a person's livelihood, or the very future of a family. These disputes
often involve conflicts in the fundamental values that we and our clients hold dear; such
disputes frequently cannot be resolved by simply "doing the right thing." Disputes and
negotiations can involve zero-sum components, with "winners" and "losers" (and "winwin" outcomes few and far between), which only increases the pressure to succeed.
Much like soldiers, we do our work in an adversarial context with a trained opponent on
the other side. (Doctors do not worry about another doctor interrupting a surgical
31
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procedure in an effort to see that the patient dies!) Often, we have to do things that
cause others emotional or even physical pain (cross-examining a witness, facilitating
corporate layoffs). And, we do all of this in cultures focused on rules and authority,
verbal facility, and, for private practitioners, extrinsic rewards (most notably money and
status). These aspects of the practice of law constitute what I can "Law's Five
Challenges to Thriving":






Values Conflicts
Zero-Sum, High Stakes Conflicts
Adversarial Skills
Necessary Evils for Questionable Justice
Legal Culture/Lawyer Personality Interaction

Thriving Challenge #1: Values Conflicts
Societies around the world endorse a common set of ten categories of values.32 These
are core values endorsed by most individuals, but the
values are in conflict; they pull against each other.
Shalom Schwartz, the originator of this research, has
found that these values exist in a circumplex relationship.
The values closest to each other are harmonious – they
can often be pursued together. The values across the
circle from each other are more likely to demand thoughts,
beliefs, feelings and actions that are incompatible.
Many legal conflicts involve disputes where values are so
in conflict that non-legal resolution methods fail. Criminal
cases may pit the rights of the accused and safeguards
on government overreaching (Self-Direction) against
safety and security for society in general (Security). For
example, think of Miranda v. Arizona, which pitted the interest of our society in Security
(along with a bit of Tradition and Power) against the rights of an accused to SelfDirection (and, perhaps a bit of Universalism – treating all as if innocent and as you
would want to be treated.) Divorce cases may pit a parent's opportunity to advance in
his or her career (Achievement) against the value of the other parent's presence in the
children's lives made possible through geographic proximity (Benevolence, Tradition).
Few, if any, legal cases are good vs. evil. Almost all involve either one value against
another to which it is opposed (i.e., across the circumplex) or one person's pursuit of a
value vs. another person's pursuit of the same value, e.g., power for both sides in a
business transaction.
Because law deals with conflicts that cannot be resolved by a resort to values, law
school teaching subtly (and without conscious intent by law professors) trains students
to treat arguments based on values, social consequences, and ethics as "throwaways."33
In research stimulated by attending law school later in life, linguistics researcher
Elizabeth Mertz discovered that one of the primary results of legal education was to
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disconnect students from their values. Having become intrigued by what she saw in her
own law school education, she obtained a grant and had a team of researchers observe,
record, transcribe and analyze the first year contracts course at eight law schools around
the country. The schools ranged from most elite to most accessible, and the professors
were diverse as to age, race, and teaching style (semi-Socratic to almost pure lecture).
However, in every course her team discovered the same dynamics: legal precedents are
carefully parsed, but arguments from values were made and countered without rigor or
seriousness, thus sending a message that values are not useful. This consistent
classroom dynamic caused her to conclude that one of the primary results of law school
education is to detach law students from their values.34
Thriving Challenge #2: Zero-Sum, High-Stakes Conflicts
Zero-sum conflicts exist where one participant's gain is necessarily at the expense of
another participant's loss. Such conflicts are also known as win-lose, as opposed to winwin. This zero-sum aspect is clear in litigation, but it also exists in business negotiations
where, ultimately, a deal is only done if it benefits both parties. Even though the overall
transaction may be a non-zero,35 within the range of price/commitments that let the deal
move forward is an area of zero-sum conflict. Zero-sum conflicts elicit negative emotions
such as fear of loss, anxiety over consequences, or anger at tactics.
Negative emotions run especially high when, as in most legal disputes, the conflicts
involve very high stakes such as personal liberty or fortunes. Further, performance in
such situations may well be enhanced by such emotions. Just as an individual under
physical attack may perform better if he or she becomes angry, many attorneys use
anger as fuel for their advocacy. Of course, there is a price for living in a constant state
of low-simmering anger. And, note the "may" – an angry emotional state can also impair
our performance as advocates by narrowing our focus. Attorneys face substantially more
zero-sum situations than other professionals, and also face them with a skilled, trained
adversary on the other side. This aspect of practice can result in unusually high levels of
negative emotions, in the tendency to damp down all emotional responses, or both.
Either way, the impact upon the "broaden and build" effect of positive emotions on
relationships, achievement, and general well-being is quite corrosive.36
Thriving Challenge #3: Adversarial Skills
The lawyer's role in resolving values-ladened, zero-sum conflicts (or in negotiating
agreements to avoid them) often requires the use of adversarial skills. We are trained in
how to argue, but we are not trained in how to argue and maintain a relationship. We
are also not trained in when not to use our adversarial skills. We are not equally skilled
in other forms of communication such as appreciative or assertive approaches. Our
training elevates adversarial skills to the highest form of discourse. Attorneys often judge
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intelligence and ability in a lawyer by their skill in verbal combat.37 As a result, we can
become adversarial. It becomes our stance toward any disagreement or conflict. We
are often not as good at appreciative, collaborative exploration of possible solutions, so
we go straight to adversarial argument. This adversarial stance can create zero-sum
situations where none may have existed before. At the very least, it sets us up for more
frequent and stronger negative emotions.
Thriving Challenge #4: Necessary Evils for Questionable Justice
A "necessary evil" occurs when a professional must inflict emotional or physical pain
upon another human being in service to some higher good.38 A doctor performing
surgery commits a necessary evil by inflicting pain and injury on the patient in service to
the patient's ultimate health. Lawyers not only must frequently participate in necessary
evils, they must often do so in the fully conscious presence of the recipient of the harm,
and with a skilled adversary arguing that the behavior is not necessary. So, whether it is
a criminal defense attorney cross-examining a child witness in a child sex abuse
prosecution, a civil trial practitioner arguing that the fault for a plaintiff's injury rests with
the defendant, an employment law practitioner advising on how to fire an employee or
close a plant, or any one of hundreds of other situations, lawyers are routinely engaged
in necessary evils. The result is often either an excess of negative emotions or an
attempt to avoid all emotionality.
Thriving Challenge #5: Legal Culture/Lawyer Personality Interaction
Because of the effects of the factors listed above, and the inability of attorneys to adopt
alternative attitude/behavior sets in non-lawyering situations, lawyers often utilize
adversarial, non-emotional (or negatively emotional) approaches with each other in nonadversarial situations, including with their colleagues in law firms or legal departments. 39
Some even take these attitudes and behaviors home. The result is that lawyers
frequently exist within organizations and offices that are not sufficiently positive to allow
even moderately successful functioning. For an individual, a couple, or a business unit,
positive emotions (even brief and mild) and interactions must outweigh negative ones by
at around 3:1 for the individual, couple, or organization to experience the highest levels
of success.40
Lawyer Personality as an Element of Legal Cultures
Another factor that affects legal cultures is typical lawyer personality patterns. Thanks to
the work of Larry Richard, JD, PhD,41 we know something about lawyer personality.
Lawyers42 differ from the average American in these key areas:
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Lawyers are very HIGH in:
Skepticism: Lawyers average the 90th percentile.43 Lawyers are skeptical about more
than just facts. Here's the definition of skepticism as measured by the instrument Dr.
Richard has used in this research: "A concern with the attitudes of others towards
oneself." High score: indicates a skeptical or doubting attitude; tends to judge others.
Low score: indicates trusting, gives benefit of the doubt.
Benefits in Law: Helps lawyers test everything, look for adverse evidence, risks,
and threats to clients. Also helps lawyers remain objective about what their
clients say.
Risks in Life: Extremely high levels of skepticism can be corrosive in close
relationships, not only family and friends, but even colleagues in practice.
Further, it is easy for lawyers to turn their skepticism inward so they begin to
doubt themselves.
Autonomy: Lawyers average the 89th percentile. Autonomy is a measure of the need
for independence. Lawyers like feeling like they're in control of their world, and don't like
being told what to do by others. High score: independent, autonomous, may resist being
managed, may bristle at being told what to do. Low score: Looks to external rules,
hierarch or client preferences for guidance; likes rules, procedures.
Benefits in Law: Aligns with a lawyer's duties as an advocate and fiduciary.
Risks in Life: Can interfere with cooperation and collaboration. Can interfere
with seeing guidance or asking for help when needed
Abstract Reasoning: Lawyers average the 82nd percentile. Abstract Reasoning is a
measure of how much an individual loves analytical thinking, problem-solving, and
intellectual challenge. This is one of the principal reasons that lawyers choose to enter
the legal profession, as well as a main reason that they stay. High score: interested in
thinking, analyzing, logic; loves to use one's intellect; likes solving problems. Low score:
more pragmatic, may be "anti-intellectual."
Benefits in Law: Law routinely fits real-world situations to abstractions such as
"cause of action" or "elements of a contract." We even fit people into
abstractions, e.g., "plaintiff" or "buyer." (But, consider the effect of talking in
abstracts if your clients are more pragmatically oriented!)
Risks in Life: Abstract thinking often focuses on broad and long-lasting causes
and the implications and consequences of events. For adversities, such thinking
can create a negative emotional balance or even depression and often interferes
with problem solving by minimizing control.
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Urgency: Lawyers average the 71st percentile. Urgency is a measure of an
individual's sense of immediacy and a need to get things done. High score: impatient,
results-oriented, need for "closure." Low score: patient, you take your time, like a slower
pace; relaxed.
Benefits in Law: Clients want responsiveness, and most lawyers are
dispositionally suited to be responsive because they have a built-in sense of
urgency.
Risks in Life: Some things take time; frequent impatience damages
relationships.
Lawyers are very LOW in:
Resilience: Lawyers average the 30th percentile.
Resilience is basically a defense mechanism. It
measures how thick- or thin-skinned you are in the
face of criticism, rejection or setbacks. Also a
measure of how well you bounce back from such
events. High score: thick-skinned, "rolls with the
punches," tolerates criticism or rejection well, positive
self-image. Low score: more self-critical, less tolerant
of criticism, rejection; self-protective, may be oversensitive; thin-skinned; may sulk or ruminate, feel
wounded, or get defensive when rejected or criticized.
Benefits in Law: Self-critical analysis can provide a starting point for improving
knowledge, skills, and sustained effort.
Risks in Life: Can obviously hurt relationships. Makes it difficult to maintain the
positive emotional balance that supports productive action.
Sociability: Lawyers average at the 12th percentile. Sociability measures how
comfortable one is initiating new intimate relationships; the ability and desire to be with
and work with people. High score: enjoy being with others; warm, likes "connecting" at
an intimate or emotional level, even with strangers; authentic. Low score: tend to be
more comfortable when not expected to interact with others on a regular basis; more
comfortable with known relationships rather than initiating new ones; often prefer
communicating at the intellectual level; may judge a focus on relationships or related
issues to be "touchy-feely."
Benefits in Law: Helps lawyers maintain objectivity. Especially when combined
with high autonomy, can make the environment in legal organizations seem a bit
more comfortable.
Risks in Life: Other people matter. Low sociability makes it harder for lawyers to
maintain a rich, supportive social network.
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Interaction between Law School, Lawyer Personality, and the Five Challenges
Is the lawyer personality innate or learned? As with most nature vs. environment
discussions, the most likely answer is both. We do not yet know how much the
differences Dr. Richard has observed are present in beginning law students. Although
some of these characteristics seem less subject to being learned, others, such as
Skepticism, can be brought out or diminished in an individual by experience. Law
training and practice certainly pushes lawyers to doubt everything and everyone.
To the extent that you partake of some of the characteristics of the lawyer personality,
the challenges of law may have more impact (and, to the contrary, may make some
aspects of the profession rewarding). Here are a few possibilities:


Values – Once law school tips the trajectory toward skepticism about values and a
tendency to disconnect, the high skepticism of lawyers may continue the process
even further. This can leave us prone to disconnect from our values, to see
ourselves "wearing the white hat" in service to important values and lawyers on the
other side as dishonorable or motivated only by money.



Relationships – One of the keys to well-being, in fact, maybe the key, is strong,
close relationships. Skepticism causes lawyers to doubt people as well as ideas or
statements of fact. High Autonomy and low Resilience (being thin skinned, selfcritical, taking it personally) coupled with our low Sociability levels can make it
difficult to maintain an adequate base of close personal relationships, much less a
rewarding set of professional relationships. As a result, we may see some win-win
situations as Zero-Sum and be too quick to deploy our formidable (and intimidating)
adversarial skills.



Necessary Evils – the impact of this challenge may well be magnified by our
tendency to take things personally.

The damage these challenges inflict, both in law school and for practicing lawyers, is as
discussed above, now well documented. However, quantifying the risks to attorneys and
identifying the far ends of dysfunctionality are only the initial steps in understanding the
real challenge facing those of us who work for improving lawyer competence. Neither
depression nor alcoholism is a "have it or you don't" experience. Both can impair
performance even at levels that may not quite reach clinical thresholds. In other words,
attorneys who are neither alcoholic nor depressed may still lack commitment, energy,
and engagement with their practices.
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In a 2007 survey, the Tennessee Commission on Continuing Legal Education asked a
random sample of Tennessee attorneys their opinion regarding which of several possible
factors was the cause of poor lawyering when
they observed it in their practices.44 Forty-three
percent (43%) indicated "Lack of law practice
management skills," 41% picked "Lack of
commitment, energy, and engagement," and
only 16% went with "Lack of substantive
knowledge of the law." Further, when reading
the comments that came back with the survey,
many who picked "Lack of law practice
management skills" or "Lack of substantive
knowledge of the law" admitted that those
deficits were often directly attributable to a lack
of commitment, energy, and engagement.
Furthermore, we have some evidence that, as with the Army, training in resilience skills
can help. After finishing the MAPP program in 2006, I was asked to speak at a
Tennessee Bar Association CLE event, then at other bar events, local and state, and for
organizations such as the Tennessee District
Attorneys General conference. After two
years, I studied the CLE Commission's
records and realized I had spoken to over
900 attorneys during that time period. With
the Commission's permission, I surveyed
those attorneys to see if our work had any
effect. What I learned matched up with the
experience of the Army MRTs – those that
used the skills found that they made a
difference. Those using the skills were three
times more likely to report that their
commitment, energy, and engagement in practice was somewhat or much improved.
And 60% had taken action.45
Bar & Organizational Responses to Law's Five Challenges to Thriving
Obviously, the legal system has no equivalent to the Chief of Staff of the Army. No
individual can insure that adequate time and resources are devoted to improving lawyer
resilience, and no one can require attorneys to take the training. So, we must get
leadership from multiple sources and develop multiple delivery mechanisms.
Law School Changes: Obviously, the sooner these skills can be taught to young
lawyers, the better. Since the damage to attorneys starts in law school and is amenable
to improvement through changes in law school practice46 as well as specific courses in
44
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resilience, the organized bar should exert pressure to overcome the complacency and
comfort of law school faculty that keeps even dedicated deans from leading change in
this area.
MCLE Accreditation: Given the prevalence of MCLE requirements in the United States
and Canada today, we should devote consistent and sustained efforts to getting
regulatory bodies to adopt regulations that specifically approve a broad range of training
in skills such as those included in the Army's MRT program (plus others that may be
relevant for lawyers). One positive step in this direction is the recognition of "wellness"
training in the new ABA Model Rule on CLE, although unfortunately that rule fails to
specifically endorse accreditation of such training. Rather, it is treated as an option and
identified for further future consideration.47 An example of much stronger approval
language can be found in Regulation 5H.2 of the Tennessee Commission on Continuing
Legal Education giving dual (counts for either ethics or general requirement) to a broad
array of topics similar to the resilience skills in the Army program.48
Law Firm Training: In states that allow MCLE credit for in-house programs, law firms
can lead the way in some of these areas. For a number of reasons involving the
structure of large law firms and the incentives and culture frequently present, many are
skeptical that this will be a significant source of change. However, a number of nationally
prominent law firms have begun exploring wellness initiatives and even rolling them out
for their attorneys and staff, so stay tuned on this front.
"Bridge The Gap" Programs: Although the value of these skills for young lawyers is
even greater because they can be applied over the full course of a legal career, it can be
difficult to get young lawyers to recognize the value and pursue the skills. They are
focused on establishing their competence in the law and unwilling to allow any hint of
weakness to show through. (See the discussion of Army culture above.) "Bridge the
Gap" and other mandatory new-lawyer programs could deliver training in some of these
skills to all young lawyers without stigma, and perhaps interest many in further learning.
Mentoring Programs: Mentoring programs are a great venue for training in these skills.
While trying to develop a mentoring-for-CLE-credit program in Tennessee, the
Commission on CLE provided nine hours of dual-credit CLE training for Mentors that
drew upon many of the skills of this program. These courses received very positive
evaluations from participants and were well attended throughout the effort, even though
the mentoring program never "launched."
Leadership Training: The connection of these skills to leadership is not only obvious, it
has been well explored and explained by leading business school researchers. See, for
example, Positive Leadership: Strategies for Extraordinary Performance.49 Incorporating
resilience skills into leadership training can be especially useful in organizations such as
government agencies where lawyers exercise significant leadership responsibilities.
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Lawyer Assistance Programs: LAP personnel often have a background in the
cognitive psychology basics underlying many of these skills. They may also have an
interest in broadening their impact beyond mere "crisis response" or the medical model
of treatment to a broader "steering the herd" approach.
Personal Action Steps to Master Law's Five Challenges to Thriving
"Put your own mask on first." That is the common instruction on commercial air flights.
We cannot help those next to us until we have taken care of our own needs. So, before
launching a leadership effort in one of the areas suggested above – or some other you
may think of – perhaps your own thriving could benefit from some action. What follows
are some concrete steps you can take to improve your wellbeing.
Action Step #1: Measurement: As noted above, the Army created its own dedicated
wellbeing assessment. Fortunately, you do not have to do this; it has already been done.
"Work on Wellbeing"50 is an online assessment that utilizes some of the best research of
recent years to provide you with a personalized assessment, and for some pretty modest
fees, you can use this assessment to get an overall report on the status of your firm or
legal department. (Just like the GAT, an individual's results are not available to the
organization – just the averages.)



Go to https://www.workonwellbeing.com/ and take the assessment.
Discuss your personal assessment with someone your trust. If your organization
signs up, discuss the results with the leadership team.

Action Step #2: Positive Emotional Balance – Right Spotting
Positive emotional balance (experiencing significantly more moments of positive emotion
than of negative) is a key component of wellbeing, enables sustained high performance
in pursuit of goals, and helps us attract and maintain close, satisfying relationships with
others. If your emotional balance is about even or less (1 positive emotional moment to 1
negative emotional moment, or less) you will behave in ways that are not as productive –
personally, professionally, and in your relationships – compared to your behavior if you
can tip that balance significantly more positive – say 3:1 or higher.51
A simple, subtle, but powerful way to begin to shift your emotional balance toward the
positive is simply to notice what is right in your life already. Even if there are significant
negatives – a stressful, unsatisfying work situation or personal relationships – there are
still good things in your life, even in the areas that now seem "negative." As you begin to
notice these, you will also begin to shift your behavior, what you show to others, and
how you relate.52 You may find some of the negative areas "mysteriously" improving
without your awareness or conscious action because of slight changes in you.
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Regardless, you can learn to notice and gain more satisfaction from the good things in
your life with one simple activity.
The Army calls this skill "Hunt the Good Stuff." With lawyers, because of our training in
"issue spotting," I call it "Right Spotting." It is a simple skill: simply take a few minutes
once a day. Right before bed can help going to sleep, first thing in the morning can start
the day off right, just before leaving the office can help with the transition to home and
the ability to detach and rejuvenate each day. Multiple research studies have shown the
following benefits including increased happiness, decreased depression, increased
moments of positive emotion such as gratitude, improved psychological capacities such
as hope and optimism, and improved physical functioning.53
Simply think of three things that went right – something good that happened – since
yesterday morning. Write a brief description of the good event, then write a thought
about the event. Write whatever comes to mind. If you would like to use these sentence
starters, each one has research behind it indicating it helps create productive patterns of
thinking.





Thinking broadly, this good thing was caused by…
This good thing happened because I am…
I can have similar good things in the future by…
This good thing means…

Here is an example:
"It was foggy this morning and I enjoyed looking out on the new green on
the trees as I made my first cup of coffee. The wonder of the outdoors is
important to me and I can have more moments like this by simply
stopping to pay attention – maybe each morning as I make coffee."
Your Right Spotting can include anything good or positive or pleasurable that happens in
your life. It can be big events or small. Examples include:







Beauty (nature, art, etc.), e.g., pleasing décor in an office
Excellence in human performance and achievement, e.g., a new song you like
Signs of progress in some area, e.g., shooting your best round of skeet ever
Personal accomplishments, e.g., crafting a good argument or brief
Moments of connection with others, e.g., a particularly cheerful clerk at a store
Good fortune, e.g., finding a convenient parking place

Although the examples are of everyday, "small" events, you can of course do Right
Spotting for big events – the birth of a child or grandchild, winning a big case, etc. If you
keep your written reflections together, you can review them from time to time and see
what patterns you notice. This can help you structure your days to have more such good
moments, or it can alert you to areas where you might not be noticing the good things in
your life or where you want to create more good things.
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If you keep your written Right Spotting reflections together, you can review them and
look for patterns. This may lead you to notice new things, to try new activities, or to
develop new patterns – all of which could boost your positive emotional balance.
Right Spotting Together
Obviously, this practice changes how we think. It can help you pay attention to what is
going right in your life and maximize the boost you get from the good stuff. However, if
done with someone close to you, it can also help you build and sustain relationships.
Think about doing this activity regularly with a spouse, significant other, child, sibling, or
close friend. Many people report this approach to the activity increases the payoff.
Positive Emotions and Lawyer Performance
Even when operating in our professional roles, we are still human beings. The scared or
angry professional is going to experience narrowed focus and behavioral tendencies
aligned with their emotional state. Likewise, the professional experiencing a brief positive
emotional state is going to think more broadly, consider more behavioral responses to
the situation, and create better momentary and long-term connections with others. The
general principle is that happiness leads to success much more than success
contributes to happiness.54 Further, various studies have shown that, when tipped
toward a positive emotional state, individuals and groups use better strategies, better
avoid stereotypes, are more inclusive, more creative, more motivated, and spend more
time on difficult tasks.55 These are only a sample of the improved performance attributes
of a positive emotional state. This is not to say that a positive (especially an energized
positive state vs. a more calm positive state) is always best for every task. For example,
individuals are usually better at executing steps in a complicated task or carefully
weighing the merits of competing arguments when in a neutral or negative emotional
state.56
Action Step #3: Discover, Explore, and Apply Your Character Strengths
The Values in Action Inventory of Strengths57 (VIA) is one of the most used
psychological assessments in existence. Since it was introduced approximately 15 years
ago, it has been completed by millions of people, is the subject of a large and growing
stream of research by psychologists around the world, and is included in training
programs in schools, colleges, and the business world. It is the basis for the Character
Strengths component in the Army's Master Resilience Trainer training.
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The VIA identifies 24 "Character Strengths" that have been valued by almost every
culture around the world and through thousands of years of history. Each strength has
been the subject of substantial research. We know operational components, correlates,
and often how to teach these strengths. Interestingly, law school seems to leech some of
these strengths out of law students. While incoming law
students endorse the strengths much like other Americans,
lawyers endorse 21 of the 24 lower than average, some
significantly so.58
You can take the VIA and get your personal report at:
https://www.viacharacter.org/www/Character-StrengthsSurvey. That site (operated by the not-for-profit that helped
fund the development of the VIA) has a wealth of resources
to help you understand, explore, and apply your Character
Strengths. In so doing, you will likely be reconnecting with
some of the values that law school challenged in you.
Once you have your report, try this research-based action. Pick one of your top
strengths. Based on your VIA report, find a new way to use one of your strengths in the
next week. For example, you might use Curiosity in a new way by trying to discover
something new about your partner, or Love of Learning by visiting a previously ignored
museum. This action can boost wellbeing and decrease depression substantially.59
Action Step #4: Understand and Manage Your Lawyer Personality
As noted above in the section "Lawyer Personality as an Element of Legal Cultures,"
many lawyers share aspects of a distinctive lawyer personality that helps them in the
practice of law, but those personality components can be counterproductive in other
areas of life if not understood and managed properly.
Here are three ways to begin to assess how much of the lawyer personality you exhibit
and how it affects your life. First, you can perform a self-assessment. Remember
however, that most of us are not very good at seeing ourselves accurately. If you try this,
take your time, think deeply, and treat this mostly as a thought experiment.
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Self-Assessment: Rate yourself: (median for all lawyers is bold and marked!)
Skepticism

Trusting
10%

Autonomy

Sociability

50%

60%

50%

Extremely independent,
Works alone or directs
others, bristles at being
"managed"
|
90%
60%
70%
80%

20%

30%

40%

20%

30%

40%

50%

Thinking, Analyzing, Logic
|
80%
60%
70%
90%

50%

"Let's wrap this up!,"
Very task-focused,
Impatient, driven
|
70%
80%
90%

Extremely patient,
deliberate, relaxed
10%

Resilience

40%

Pragmatic, maybe "anti-intellectual"
10%

Urgent

30%

Looks to external rules,
hierarchy or client preferences
for guidance
10%

Abstract
Reasoning

20%

20%

30%

40%

Self-critical, takes indirect comments
as criticism and worries about them,
feels personally responsible,
thin-skinned
|
30%
10%
20%
40%
50%
Prefer known relationships to new,
Uncomfortable with expectations to
Interact, communicate intellectually
|
10%

20%

30%

40%

Extremely skeptical,
Doubts facts, others
|
90%
70%
80%

50%

60%

Even direct, specific
criticism is "water off a
duck's back",
very confident
60%

70%

80%

90%

"Warm," connects
quickly and deeply at
emotional level with
strangers
60%

70%

80%

90%

Second, you can ask someone (or several someones!) who know you well. This
route will take more time, but it also gets you external viewpoints. To do this, ask them to
read the sections above under the headings "Lawyers are very HIGH in" and "Lawyers
are very LOW in." Talk with them about each of those six characteristics to both better
understand how they interpret the characteristic and to improve your understanding of
the characteristics. Then ask them to use the assessment above and talk about which
end of the scale they see you tending toward and how strongly. Ask for stories or
examples that capture that characteristic in you.
Third, you can get a professional administration of the Caliper Profile. Dr. Larry
Richard, a practicing lawyer who went back for a Ph.D. in psychology, is the leading
thinker working with lawyers and law firms on lawyer personality and organizational
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development and has been for several decades now. Although Dr. Richard and I worked
as partners (along with Paula Davis-Laack) providing resilience training to law firms for
several years, we no longer have any business relationship. However, he has indicated
he will be willing to talk with participants in my seminars who wish to have a
professionally administered and interpreted Caliper Profile. Of course, you can also seek
out others who are certified to administer and interpret the profile, but if you wish to
check with Dr. Richard, email him at drlarryrichard@lawyerbrain.com and mention that
you are contacting him after being in this seminar.
Manage Your Lawyer Personality: If, through any of the approaches above, you
determine that you match some aspect of the lawyer personality profile, then the
question becomes what, if anything, do you need to do about it. Is our skepticism
proving caustic to relationships? Would you like to be more trusting? Find relationships
where you feel you can safely practice trust. Is your urgency getting in the way
sometimes? This often happens at home, but it may also be affecting work, e.g., too
busy to give clear guidance to others and thus getting back unsatisfactory work. Learn to
notice the symptoms of your urgency kicking in and perhaps use the S.T.O.P. technique
below to move toward the patient, deliberate, relaxed end of the spectrum.
Action Step #5: Use Deliberate Breathing and Body Scan to Relax
Practice deep (abdominal breathing). Enter "deliberate breathing guide" in your preferred
search engine and you will find a number of instructions. Usually these involve a deep
breath in for four or five counts, hold it for a time, then a slow exhale for 4-8 counts. Find
what feels comfortable for you. Start by practicing for two minutes at a time once or twice
a day. Expand the length as you gain experience and find benefits. Focus on your
breathing. If thoughts or emotions intrude on your focus, notice them, name them, then
gently detach from them and resume focusing on your breath. Intrusions are NOT A
PROBLEM! They are an opportunity to practice re-focusing (a great lawyer skill!)
You may also take some time to notice tension in your body as you breathe and practice
relaxing those areas. Notice how deeply you are able to relax. During the day, when you
feel tense, stop and take two or three slow, deep breaths and see how much of that
relaxed state you can achieve at will.
Finally, you can experiment with holding in your mind a thought or image that brings you
warm, positive feelings. Immerse yourself in the thought or image and experience the
positive emotions filling your awareness and experience.
You can also couple this exercise with the in-the-moment activity known as S.T.O.P.
Practice this skill at various times during the day. You can set times (before I leave the
office, when stopped for traffic, etc.) or triggers (when someone brings up sports, when I
hear someone else's phone ring) to remind you to practice the skill. Use the skill
whenever you feel emotions or reactions getting away from you.
S–
T–
O–
P–

Stop what you are doing.
Take a breath.
Observe. What just happened? What are you thinking? Feeling?
Proceed in accordance with your values.
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Action Step #6: Communicating when Things Go Right: Active Constructive
Responding
Based on the work of Shelly Gable, Harry Reis, and others, it turns out that a critical
question in relationships is, "Will you be there for me when things go right?" Think about
it – do you really want to keep spending time with someone who only focuses on you
when you've screwed up or things are going badly for you, but doesn't show much
interest when something good happens for you?
Active Constructive Responding (ACR) means authentic engagement with the other
person's good news in ways that help them "re-live" the event. Helping them "re-live" is
not the same as congratulating or praising them; it is more on the order of "tell me more
about that" or "what was that like?" This type of responding predicts greater closeness in
the relationship over time, fewer conflicts, and greater satisfaction with the relationship.60
Responses to good news can be categorized along two dimensions: active-passive and
constructive-destructive:
Passive Constructive: You offer distracted, understated support. This often kills the
conversation. This can come from distraction, a lack of interest in the news being
shared, or even a lack of interest in the person sharing. Alternatively, a version of this
can arise from real interest in the person, for example when a parent turns immediately
from the good news to what the sharer might try to accomplish next. Regardless of the
cause, this style leaves the sharer of good news feeling misunderstood, not good
enough, or unimportant.
Passive Destructive: You one-up the person, ignore
their good news, or take over the conversation and
make it about you. Many people inadvertently use this
response style when they have good news that is in
common with the sharer.
Active Destructive: You take a negative focus when
the person shares good news and start identifying
problems or risks in the good news. This style leaves
the sharer feeling angry and even embarrassed. If you are truly concerned about
someone's good news, take a few minutes to actively constructively respond to it, then
pick a separate time and place to have a follow up conversation.
Active Constructive: This is the only response style to good news that builds
relationships. You help the person re-live the good news by showing authentic interest
and asking questions. This style actually benefits both the sharer and the responder
because it generates positive emotions (and you now know the importance of positive
emotions in influencing your resilience). As a result, both people walk away from the
conversation feeling better.
Start tracking how many ACR opportunities you get, and how you do at them. Note that
if you are practicing Right Spotting with a partner, this will give opportunities!

60

Gable, S.L., Gonzaga, G.C., & Strachman, A. (2006).
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If you want to thrive or help others thrive in the practice of law, do something!
Law is challenging, professionally and personally. However, if you think of lawyers you
have most admired, you may see the other side of the coin – those who master the
Law's Five Challenges to Thriving are truly masters – not only of law, but of life. They
have earned the designation, "counselor." Start the journey. Pick an action and do it!
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PUBLISHED OPINIONS
KENTUCKY COURT OF APPEALS
June 1, 2017 to May 31, 2018
I.

ADMINISTRATIVE LAW
A.

Jett v. Kentucky Retirement Systems, No. 2016-CA-000868, 2017 WL
3317533 (Ky. App. Aug. 4, 2017), DR Pending
Opinion by Judge Stumbo; Judges Dixon and J. Lambert concurred. The
Court of Appeals reversed a decision of the Franklin Circuit Court that
affirmed the Kentucky Retirement Systems' denial of disability retirement
benefits. KRS 61.600 requires that for an incapacity to be deemed
permanent, it must be "expected to result in death or can be expected to
last for a continuous period of not less than twelve (12) months from the
person's last day of paid employment. . ." The Kentucky Retirement
Systems found that appellant's incapacity lasted longer than 12 months
after her last day of paid employment, but because she was not following
all treatment recommendations, it was not permanent. The Court of
Appeals held that KRS 61.600 does not require a person to follow all
medical advice in order for a disability to be deemed permanent.

B.

Moore v. Corbin Board of Adjustment, No. 2016-CA-001218, 544 S.W.3d
666 (Ky. App. 2018)
Opinion by Judge Johnson; Chief Judge Kramer and Judge Maze
concurred. An application for a dimensional variance was filed with the
Corbin Board of Adjustment. The board properly noticed and held a public
hearing on March 17, 2016, regarding the requested variance.
Appellants, who were opposed to the granting of the variance, were
present and represented by counsel at the hearing. During the course of
the hearing, evidence was taken on the record from all parties, but no
vote was taken at the hearing before the board adjourned the hearing.
Following the hearing, the board went into its regularly scheduled
meeting, during which it voted to approve the application. The board
action was followed by a formal notice, dated March 22, 2016, mailed to
all parties who attended the hearing, including appellants. While
appellants received the notice on or about March 28, 2016, they did not
file an appeal in the circuit court until April 21, 2016 – 35 days after "final
action" by the board. The circuit court dismissed the appeal as untimely
pursuant to KRS 100.347. The Court of Appeals affirmed, holding that
appellants were required to file their appeal within 30 days of the date that
the board took final action – in this case, March 17, 2016. The Court
reiterated that when an appeal is granted by statute, strict compliance
with its terms is required.
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C.

Wasson v. Kentucky State Police, No. 2015-CA-000815, 542 S.W.3d 300
(Ky. App. 2018)
Opinion by Judge Nickell; Judges Combs and Dixon concurred.
Appellant, an injured Kentucky State Trooper, was removed from injured
status and returned to limited duty by the Kentucky State Police
Commissioner pursuant to KRS 16.165 even though his medical condition
had not changed from prior years. As authorized by KRS 16.165,
appellant appealed the commissioner's decision. The circuit court upheld
the decision after determining that it was neither arbitrary nor capricious.
The Court of Appeals affirmed. The Court noted that the case presented
a matter of first impression and cited to City of Homestead v. De Witt, 126
So.2d 582 (Fla. Dist. Ct. App. 1961), for the principle that decisions to
remove an officer from payroll must be reviewed by examining the
governing charter – or, in this case, statute. Here, the commissioner's
generosity in choosing not to remove appellant from injured status sooner
was a benevolent gratuity, not a right. Under KRS 16.165, the
commissioner is expressly authorized to assign an injured officer to
limited duty based on "medical reports." From the record, this is what
happened here. Therefore, KSP did not exceed its granted powers. The
Court further concluded that appellant was not entitled to prior notice of
the commissioner's decision or a hearing under KRS 16.165. Thus, his
procedural due process rights were not violated.

II.

ADOPTION
S.S. v. Commonwealth Cabinet for Health and Family Services, No. 2016-CA001924, 537 S.W.3d 834 (Ky. App. 2017)
Opinion by Judge Maze; Judges Acree and Nickell concurred. A step-mother
filed a petition seeking the voluntary termination of the biological mother's
parental rights and the step-mother's adoption of two children. The circuit court
denied the mother's motion to appoint counsel, concluding that the provisions for
appointment of counsel only apply to proceedings under KRS Chapter 625 and
not to step-parent adoption under KRS Chapter 199, and granted the petition.
The Court of Appeals vacated and remanded, holding that the circuit court had
the authority to appoint counsel for the mother. The Court noted that an adoption
without the consent of a living biological parent is a proceeding to involuntarily
terminate that parent's parental rights. Indeed, KRS 199.500(4) refers to the
provisions of KRS 625.090 for an involuntary termination of parental rights.
Consequently, the Court concluded that the provisions of KRS Chapter 625 apply
to step-parent adoption proceedings under KRS Chapter 199. The Court further
noted that KRS 625.080(3) specifically grants parents the right to legal
representation in involuntary termination actions. In addition, KRS 625.045
authorizes the appointment of counsel to represent an indigent parent in a
voluntary termination action for purposes of adoption. Given this authority, the
Court set aside the termination and adoption orders, and directed the circuit court
to appoint counsel for the mother.
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III.

APPEALS
A.

Bruner v. Sullivan University System, Inc., No. 2016-CA-000834, 544
S.W.3d 669 (Ky. App. 2018)
Opinion and Order dismissing by Chief Judge Kramer; Judges Johnson
and Maze concurred. Appellant sought to appeal from a final order
entered on April 29, 2016. His notice of appeal was due to be filed no
later than May 31, 2016, pursuant to CR 73.02(1)(a) and CR 6.01.
Appellant tendered his notice of appeal on May 31 through the Jefferson
Circuit Court's electronic filing system, but he did not tender the requisite
filing fee until June 8, 2016. CR 73.02(1)(b) mandates that a notice of
appeal "shall not be docketed or noted as filed until such payment is
made." Consequently, the Jefferson Circuit Court Clerk refused to docket
appellant's notice of appeal until June 8, which was outside the deadline
for filing a notice of appeal. Because the deadline for filing a notice of
appeal is jurisdictional, the appeal was dismissed.

B.

Nunley v. Neuling, No. 2015-CA-001707, 530 S.W.3d 476 (Ky. App.
2017)
Opinion and order dismissing by Judge Taylor; Judges Acree and Dixon
concurred. The Court of Appeals dismissed this appeal as being untimely
filed pursuant to CR 73.02. The action originated in 2012 as a petition for
grandparent visitation. The Court held that a November 17, 2014, agreed
order adjudicated the grandparent visitation issue in its entirety and, thus,
was final and appealable pursuant to CR 54.01 upon entry. No appeal
was taken from that order. Instead, appellants relied upon CR 54.02 in
asserting that their latter – and untimely – appeal was appropriate.
Because the November 2014 order resolved the visitation issue, however,
the Court held that CR 54.02 did not apply in this situation.

IV.

ARBITRATION
A.

Genesis Healthcare, LLC v. Stevens, No. 2015-CA-000166, 544 S.W.3d
645 (Ky. App. 2017)
Opinion by Judge Maze; Chief Judge Kramer and Judge Stumbo
concurred. Genesis Healthcare, LLC and affiliated entities (Genesis)
appealed from an order denying its motion to compel arbitration of
personal injury claims brought by Mable Stevens, as executrix of the
estate of Reba Kathryn Price. Genesis argued that the circuit court erred
in finding the arbitration agreement to be unenforceable due to the
unavailability of the designated arbitrator. The Court of Appeals held that
the circuit court erred by addressing this issue without first considering
whether Stevens had the authority to execute the arbitration agreement
on Price's behalf. The Court further concluded that the power-of-attorney
(POA) at issue did not authorize Stevens to execute an arbitration
agreement. Citing to Ping v. Beverly Enterprises, Inc., 376 S.W.3d 581
(Ky. 2012), the Court held that the POA only authorized Stevens to act on
Price's behalf in matters involving financial and healthcare decisions.
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Thus, since there was no valid arbitration agreement, the circuit court
properly denied Genesis' motion to compel arbitration. Therefore, the
Court affirmed the circuit court's order and remanded for additional
proceedings on the merits of the case.
B.

Hardy v. Beach, No. 2015-CA-000691, 2018 WL 911851 (Ky. App. Feb.
16, 2018), Rehearing Denied
Opinion by Judge D. Lambert; Judges Jones and Thompson concurred.
Appellant challenged the dismissal of his breach of contract claim. At
issue was whether an arbitration clause deprived the circuit court of
subject-matter jurisdiction beyond a ruling as to the binding nature of the
arbitration clause itself. The Court of Appeals held that it did not and that
the circuit court had jurisdiction to issue injunctive relief to maintain the
status quo if a party was so entitled. However, the Court concluded that
in this case appellant had not shown entitlement to injunctive relief;
therefore, it affirmed.

C.

Meers v. Semonin Realtors, No. 2016-CA-000498, 525 S.W.3d 545 (Ky.
App. 2017)
Opinion by Judge J. Lambert; Judges Clayton and Thompson concurred.
This appeal concerned the confirmation of an arbitration award for unpaid
brokerage and agent fees from a real estate transaction. After noting that
an arbitration award may only be set aside pursuant to the limited
grounds set forth in KRS 417.160(1), the Court of Appeals affirmed.
Meers first argued that the arbitrator failed to consider his evidence that,
because he had obtained his loan through the federal government, he
would have committed fraud in going through with the subject closing.
The Court noted that KRS 417.160(1)(d) only addresses a situation where
the arbitrator refuses to hear evidence; it does not address an arbitrator's
decision to omit mention of such evidence in a ruling. Here, it was
undisputed that the arbitrator heard Meers' evidence on the issue of
fraud, and Meers admitted in his brief that he was able to testify about the
issue during the arbitration hearing. In reality, Meers was seeking a
review of the arbitrator's findings of fact on the issue of fraud, which a
reviewing court is not permitted to do. Second, the Court held that Meers
had failed to establish that the arbitrator was not impartial based upon his
daughter's past employment with appellee. Proof of partiality under the
statute must be direct, definite, and capable of demonstration.

D.

New Meadowview Health and Rehabilitation Center, LLC v. Booker, No.
2017-CA-000073, 2018 WL 2070840 (Ky. App. May 4, 2018)
Opinion by Judge Maze; Chief Judge Kramer and Judge Johnson
concurred. In 2007, Mona Hardin executed a durable power-of-attorney
(POA) that designated her husband William as her attorney-in-fact. In
2012, William executed documents to admit Mona as a resident to
Meadowview's facility in Louisville. After Mona died in 2016, her estate
brought an action against Meadowview for negligence, wrongful death,
and violation of the Long-term Resident's Rights Act. Meadowview moved
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to compel arbitration under an agreement that William purportedly
executed at the time of her admission. However, Meadowview only
presented the signature page of the agreement and attempted to
establish the rest of the agreement through the testimony of its corporate
counsel. The circuit court denied the motion to compel arbitration. The
Court of Appeals affirmed. The Court first noted that Meadowview had
the initial burden of establishing the existence of an enforceable
agreement. The Court held that the signature page of the arbitration
agreement was insufficient to establish a complete agreement, and that
the testimony of corporate counsel about Meadowview's customary
admission practices could not establish that entire contract was presented
to William at the time of its execution. Second, the Court held that the
POA unambiguously stated that it became effective upon Mona's
disability or incapacity. KRS 386.093(5) sets out the evidence required to
establish such disability or incapacity. The Court concluded that
Meadowview failed to present sufficient evidence to meet the statutory
standard to invoke the POA. Lastly, the Court held that Meadowview
failed to establish that it reasonably relied upon William's apparent
authority to execute the arbitration agreement.
E.

Preferred Care Partners Management Group, L.P. v. Alexander, No.
2015-CA-000563, 530 S.W.3d 919 (Ky. App. 2017)
Opinion by Judge Taylor; Chief Judge Kramer and Judge Thompson
concurred. Appellants challenged an order denying in part their motion to
compel arbitration in a wrongful death action. At issue was whether a
wrongful death claim could be litigated by the estate of a nursing home
resident and his beneficiaries against the nursing home where the
decedent entered into a valid arbitration agreement during his residency.
The Court of Appeals affirmed, holding that the U.S. Supreme Court's
decision in Kindred Nursing Centers Ltd. Partnership v. Clark, 137 S.Ct.
1421 (2017) did not overturn the precedent set forth in Ping v. Beverly
Enterprises, Inc., 376 S.W.3d 581 (Ky. 2012) and Extendicare Homes,
Inc. v. Whisman, 478 S.W.3d 306 (Ky. 2015) with respect to the derivative
claims asserted by wrongful death beneficiaries under KRS 411.130. The
Court further held that Ping was not preempted by the Federal Arbitration
Act.

F.

WellCare Health Insurance Co. of Kentucky, Inc. v. Trigg County Hospital,
Inc., No. 2016-CA-001954, 532 S.W.3d 163 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judge Jones concurred; Judge Stumbo
dissented. WellCare challenged an order denying its motion to dismiss in
relation to the enforcement of an arbitration agreement. The Court of
Appeals reversed and remanded, holding that WellCare did not waive its
right to invoke or enforce the arbitration provisions in its Participating
Provider Agreement with Trigg County Hospital, Inc. by its litigation
conduct. The Court noted that WellCare had repeatedly sought to
exercise its arbitration rights in both an earlier federal action involving the
parties and in the present action. That it also sought dispositive rulings in
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its motions to dismiss in both actions did not mean that it waived its right
to seek arbitration.
V.

ATTORNEY AND CLIENT
A.

Kendall v. Goodbey, No. 2016-CA-001266, 537 S.W.3d 326 (Ky. App.
2017)
Opinion by Judge Clayton; Chief Judge Kramer and Judge Taylor
concurred. In a legal malpractice action, appellant challenged the circuit
court's grant of summary judgment in favor of appellees. Appellant
maintained that appellees committed legal malpractice by missing the
statute of limitations while representing her in a negligence action. The
facts of the underlying case centered on the rape of appellant by a taxi
cab driver. The circuit court granted summary judgment in favor of
appellees on the grounds that appellant would not have been successful
in her negligent hiring and retention action because the taxi driver's
sexual assault was not foreseeable by the cab company and, therefore, it
would not have been liable for the driver's actions. As a result, appellant
would be unable to succeed in the legal malpractice action. The Court
disagreed with both the circuit court and appellees that the cab company
owed no duty to appellant. Notwithstanding the requirements for the
establishment of duty in negligent hiring and retention cases, in this case
the universal duty of care overrode any foreseeability analysis, and the
cab company had a duty to its passengers. Since the Court held that the
cab company had a duty to its passengers, whether the cab company
breached that duty was a question of fact for the jury. The Court further
recognized that the common carrier standard of care is still operative law
in Kentucky. The common carrier standard of care mandates that a
common carrier owes the highest degree of care in transporting
passengers. Since a material issue of fact existed as to whether the cab
company was liable, the Court reversed and remanded for further
proceedings. If the cab company was negligent, appellees may be liable
for legal malpractice since the underlying action was not filed before the
applicable statute of limitations ran out.

B.

Large v. Oberson, No. 2015-CA-001285, 537 S.W.3d 336 (Ky. App. 2017)
Opinion by Judge Nickell; Judges Combs and Dixon concurred.
Appellants were sanctioned pursuant to CR 11 after they filed a suit
alleging paternity fraud regarding a child who reached her majority twenty
years earlier. The Court of Appeals affirmed. Appellants argued that
their civil complaint was not inherently meritless, despite being barred on
its face by the applicable statutes of limitations, because: (1) the statute
of limitations is an affirmative defense, with the possibility of the
defendant's waiver of the defense; and (2) paternity fraud as a cause of
action did not exist until Denzik v. Denzik, 197 S.W.3d 108 (Ky. 2006),
and, thus, the statute of limitations should relate from that date.
Appellants additionally argued that the circuit court abused its discretion
in awarding sanctions in the form of attorneys' fees because appellee
could have limited her damages by moving for summary judgment earlier
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in the proceedings. In affirming, the Court first noted that the complaint
went far beyond being merely untimely and that appellee Large made no
attempt to dispute paternity in the parties' underlying divorce action.
Moreover, appellants not only maintained the subject action after the
assertion of the statute of limitations defense, but they then attempted to
amend the complaint to include the child as a party. Based on these
facts, the circuit court found the case to have been filed and maintained
for harassment purposes, justifying a finding of sanctions, and the Court
of Appeals agreed. The Court further noted that Denzik explicitly states
that paternity fraud was not a new cause of action, being "nothing more
than ordinary fraud." Denzik, 197 S.W.3d at 112. Therefore, the circuit
court was correct in finding that appellants' position did not represent a
plausible view of the law. Finally, the Court concluded that the circuit
court did not abuse its discretion in awarding appellee attorneys' fees
because appellee rationally proceeded to document her case as though it
were going to trial and there was no evidence suggesting unreasonable
delay.
C.

Polly v. Commonwealth, No. 2016-CA-001903, 527 S.W.3d 48 (Ky. App.
2017)
Opinion by Judge Johnson; Judges Combs and J. Lambert concurred.
Appellant, wishing to file a pro se RCr 11.42 motion, filed a motion to
obtain his case file from his former attorney. He claimed that he had sent
a letter to the attorney requesting the file, but he did not name the
attorney as a party to the RCr 11.42 action. The circuit court denied the
motion on the grounds that it lacked jurisdiction, presumably because the
attorney was not a named party. The Court of Appeals held that under
Hiatt v. Clark, 194 S.W.3d 324 (Ky. 2006), appellant was entitled to obtain
at least a copy of his case file from his attorney. The Court also held that
it was not necessary to name the attorney as a party when, as here, the
appellant had initiated post-conviction proceedings. The Court vacated
the order denying the motion, and the case was remanded for further
proceedings to determine the status of appellant's case file and, if
necessary, the entry of an order directing the file to be provided.

VI.

AUTOMOBILES
Bruce Walters Ford Lincoln Kia v. Kentucky Motor Vehicle Commission, No.
2016-CA-000873, 527 S.W.3d 825 (Ky. App. 2017)
Opinion by Judge Combs; Judges Johnson and J. Lambert concurred. An
automobile dealership appealed a decision of the Kentucky Motor Vehicle
Commission fining the dealership for improper use of a dealer license plate in
violation of KRS 186.070 and its pertinent implementing regulations. The circuit
court affirmed the Commission, but the Court of Appeals reversed and
remanded. The Court noted that when vehicles bearing dealer plates are
operated by non-salesperson dealer employees, operation of the vehicles is
limited to testing the mechanical operation of the vehicle; transport of the vehicle
to or from the dealer's place of business; and the necessary operation of the
vehicle in furtherance of the dealer's business during the dealer's business
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hours. The Court held that there is no restriction that a non-salesperson
employee of an automobile dealership may use a vehicle bearing dealer plates
only with the intent of offering or advertising the vehicle for sale to the public.
VII.

CHILD CUSTODY AND RESIDENCY
A.

Baize v. Peak, No. 2016-CA-001462, 524 S.W.3d 30 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Combs and Johnson concurred.
Mother challenged an order granting primary physical custody of the
parties' child to father. The Court of Appeals affirmed, holding that the
circuit court properly adopted the recommended findings of the domestic
relations commissioner. In reaching this conclusion, the Court noted that
mother failed to request the circuit court to make additional findings. CR
52.04; Anderson v. Johnson, 350 S.W.3d 453 (Ky. 2011). The Court also
held that there was sufficient evidence to support the findings of the
commissioner, as adopted by the circuit court, that it was in the child's
best interest to have father as primary custodian. Not only was mother's
itinerant lifestyle detrimental to the child's well-being, but father offered a
more stable family life as well as a steady income. Finally, the Court held
that the circuit court's decision comported with Kentucky statutory and
case law. KRS 403.270; Burton v. Burton, 355 S.W.3d 489 (Ky. App.
2011).

B.

Garvin v. Krieger, No. 2015-CA-001819, 2018 WL 1021426 (Ky. App.
Feb. 23, 2018), DR Pending
Opinion by Judge Taylor; Judge Jones concurred; Judge D. Lambert
dissented and filed a separate opinion. Appellants challenged an order
declaring two appellees de facto custodians and awarding them sole
permanent custody of a minor child. In a 2-1 vote, the Court of Appeals
reversed and remanded. Appellants specifically argued that only one
individual or a married couple may be considered a de facto custodian
under KRS 403.270. In this case, the appellees awarded custody were
an unmarried couple. Consequently, appellants asserted that it was
reversible error to designate them de facto custodians of the child. The
Court agreed, noting that case law clearly provided that only one
individual may qualify as a de facto custodian under the statute; a married
couple may also qualify, having been deemed a "single unit" under KRS
403.270(1). However, there is no authority recognizing an unmarried
couple as a single unit for purposes of de facto custodian status.
Therefore, reversal was merited. In dissent, Judge Lambert argued that
the family court's decision should stand because Kentucky now
recognizes the concept of fictive kin.

C.

Williams v. Williams, No. 2016-CA-001203, 526 S.W.3d 108 (Ky. App.
2017)
Opinion by Judge Acree; Judges Combs and D. Lambert concurred.
Father appealed the family court's denial of his motion to modify visitation.
The Court of Appeals affirmed. The central issue was whether a parent's
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initiation of custody proceedings automatically waived the children's
psychotherapist-patient privilege under KRE 507. The Court concluded
that it did not and articulated the procedure for family courts to use to
determine when the privilege was waived. The Court also reaffirmed the
broad discretion permitted family courts in the conduct of interviews of
children.
VIII.

CHILD SUPPORT
Jarboe v. Reynolds, No. 2016-CA-001900, 541 S.W.3d 515 (Ky. App. 2018)
Opinion by Judge Combs; Judges Jones and Nickell concurred. At issue in this
appeal was the circuit court's determination of a child support obligation. The
Court of Appeals vacated and remanded the circuit court's order, which had
imputed income to father solely based on mother's annual income at the time.
The Court held that imputation of income to a disabled parent based on potential
income is not warranted under KRS 403.212(2)(d), the statute addressing
voluntary unemployment or underemployment. Instead, it must be calculated
based upon a consideration of his "recent work history, occupational
qualifications, and prevailing job opportunities and earnings levels in the
community."

IX.

CIVIL PROCEDURE
A.

Nebraska Alliance Realty Company v. Brewer, No. 2017-CA-000062, 529
S.W.3d 307 (Ky. App. 2017)
Opinion by Judge Clayton; Judges Combs and D. Lambert concurred.
Nebraska Realty Company (NARC) filed an interlocutory appeal from an
order granting a class action certification. NARC argued that the circuit
court erred when it failed to make all of the required findings pursuant to
CR 23. The Court of Appeals agreed, and it vacated and remanded for
the circuit court to make the requisite findings. Appellees, who had their
delinquent tax bills purchased by NARC, claimed that NARC overcharged
for pre-litigation attorneys' fees during collection efforts and charged
interest not permitted by statute. The Court first noted that pursuant to
CR 23.01, a party seeking class certification has the burden of proving
four prerequisites: numerosity, commonality, typicality, and adequacy.
There was no dispute regarding numerosity, and the circuit court made
findings regarding commonality and typicality. However, the circuit court
did not make factual findings regarding adequacy, did not appoint class
counsel, and did not define the class defenses as required by CR 23.03.
The Court noted that, on remand, any findings about adequacy would
have to address the competency of class counsel and conflicts of
interests. NARC also argued that the circuit court erred when it
determined that the certified class was ascertainable for purposes of CR
23. The Court noted that there is nothing within CR 23 that requires this
finding, but other courts have determined that ascertainability is implicit in
Rule 23. No Kentucky authority was found on this point. The Court held
that if, on remand, the circuit court determined that ascertainability was
implicit in the CR 23 analysis, it must then determine whether
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ascertainability should be "weak" or "heightened." The Court of Appeals
further noted that the future of the use of ascertainability in the federal
system seemed to be questionable.
B.

United Propane Gas, Inc. Purcell, No. 2016-CA-001037, 533 S.W.3d 199
(Ky. App. 2017)
Opinion by Judge Jones; Judges Acree and D. Lambert concurred.
United Propane Gas, Inc. brought an interlocutory appeal challenging an
order that certified a class action. United Propane asserted that the
circuit court's class certification was deficient under CR 23.01, CR 23.02,
and CR 23.03. The Court of Appeals agreed, holding that the circuit court
had failed to make the requisite findings to certify a class and that the
order certifying the class was non-compliant with CR 23.03. The Court's
opinion set forth a detailed review of the analysis a circuit court must
undertake when determining whether class certification is appropriate.
Concluding that the circuit court's order certifying the class lacked the
requisite "rigorous analysis" required for certifying a class, the Court
vacated and remanded to the circuit court with instructions that, should
the circuit court determine that class certification was appropriate, it
should enter an order in which it conducts the proper analysis under CR
23.01 and CR 23.02 and complies with CR 23.03.

X.

CIVIL RIGHTS
Lindsey v. Board of Trustees of University of Kentucky, No. 2016-CA-000521,
2018 WL 663090 (Ky. App. Feb. 2, 2018), Rehearing Pending
Opinion by Judge Jones; Judge Stumbo concurred; Judge J. Lambert concurred
in part, dissented in part, and filed a separate opinion. Appellant challenged
orders granting summary judgment and dismissing her claims for violations under
the Kentucky Civil Rights Act, including both race and gender discrimination
under KRS 344.040 and retaliation under KRS 344.280. Appellant, an AfricanAmerican woman, worked at the University of Kentucky from 1990 until 2006.
During that time, she believed that on three separate occasions she was passed
over for promotion. Appellant alleged that the decisions not to promote her were
impermissibly driven by the race and gender biases of her supervisors in
violation of the Act. She further alleged that she was retaliated against because
of her complaints; therefore, she filed a lawsuit seeking damages. The Court of
Appeals affirmed the dismissal of appellant's discrimination claims; however, it
reversed the dismissal of her retaliation claim and remanded for further
proceedings. Applying the modified McDonnell-Douglas framework to appellant's
retaliation claim, the Court held that the evidence in the record, while not
conclusive, was sufficient – for purposes of summary judgment – to raise an
inference of discriminatory intent on the University's behalf; specifically, appellant
raised the inference that her supervisors closely scrutinized her work in
retaliation for her grievance and her lawsuit. The Court reached this conclusion
in accordance with the "cat's paw" theory of liability, whereby a plaintiff can hold
his employer liable for the animus of a supervisor who was not charged with
making the ultimate employment decision. In a separate opinion, Judge Lambert
dissented as to the reversal of the dismissal of appellant's retaliation claim.
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XI.

CONSTITUTIONAL LAW
Dermody v. Presbyterian Church (U.S.A.), No. 2015-CA-001613, 530 S.W.3d
467 (Ky. App. 2017)
Opinion by Judge Acree; Judge D. Lambert concurred; Judge Combs concurred
and filed a separate opinion. The Court of Appeals affirmed the circuit court's
ruling that slander and libel claims brought by appellant, an ordained minister of
the appellee church, could not proceed without violating the ecclesiasticalabstention doctrine. The Court held that there were no genuine issues as to a
material fact regarding some of the alleged slanderous and libelous statements –
that fact was the truth of the statements. Determining whether the remaining
language was true or false (i.e., that appellant had violated the church's ethics
policy) would have required excessive government entanglement into an
ecclesiastical controversy – a disagreement between a minister and his church
about what constitutes unethical conduct by one of that church's ministers. The
Court concluded that any further assessment of appellant's defamation claim
other than that specifically addressed by the opinion would constitute
"government interference with an internal church decision that affects the faith
and mission of the church itself." Hosanna-Tabor Evangelical Lutheran Church
and School v. E.E.O.C., 565 U.S. 171, 190 (2012). Judge Combs, in a
concurring opinion, expressed concern that the church's application of its
superlative ethics standards, which equate managerial inability with unethical
behavior, unnecessarily tainted appellant as unethical when his only real failure
was his violation of internal administrative policy.

XII.

CONTEMPT
Belt v. Commonwealth Cabinet for Families and Children, No. 2016-CA-000838,
520 S.W.3d 406 (Ky. App. 2017)
Opinion and order dismissing by Judge J. Lambert; Judges Jones and Maze
concurred. In a direct appeal from a finding of civil contempt, based upon a
failure to pay ordered child support, the Court of Appeals dismissed the appeal
as moot. Appellant argued that the family court erred by incarcerating him for
contempt and setting a purge amount beyond his current ability to pay. The Court
of Appeals did not consider appellant's argument on the merits because the cash
bond required by the family court to purge contempt was paid by appellant's
employer following entry of appellant's notice of appeal. Because contempt was
purged, no actual case or controversy existed for the Court to consider.

XIII.

CONTRACTS
A.

Bailey v. Kentucky Lottery Corporation, No. 2016-CA-001740, 542
S.W.3d 305 (Ky. App. 2018)
Opinion by Judge Combs; Judges Jones and Nickell concurred. Appellant
sued the Kentucky Lottery Corporation for breach of contract, fraud, and
misrepresentation after his winning entry in a second-chance promotion
for non-winning "Scratch-Off" tickets was disqualified due to the lottery's
inability to timely reach him. The lottery contended that appellant failed to
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claim his prize in timely fashion and that he failed to maintain a current
phone number with the lottery for notification purposes – both of which
were required by the terms of the ticket. The circuit court entered
summary judgment in favor of the lottery, and the Court of Appeals
affirmed. The Court held that appellant failed to adhere to the contest
rules and regulations – i.e., the rules of the contract – that were in effect
when he entered his non-winning tickets into the online drawing. Since
appellant failed to comply with the requirements of the lottery's promotion,
the lottery had a contractual right to disqualify his entry from the drawing.
B.

Bloomsz, LLC v. Van Bourgondien, No. 2016-CA-001347, 540 S.W.3d
380 (Ky. App. 2017)
Opinion by Judge Dixon; Judges Acree and Jones concurred. In this
breach of contract action, the Court of Appeals affirmed a judgment
finding that appellee was not personally liable to appellant for repayment
of monthly advances that exceeded commissions earned while appellee
worked as an independent contractor for appellant. Citing to the
reasoning in Amherst Sportswear Co., Inc. v. McManus, 876 F.2d 1045
(1st Cir. 1989), the Court held that appellee's status as an independent
contractor was not dispositive as to whether he was personally liable to
appellant for monthly advances. Instead, the Court considered the duties
performed and concluded that appellee had dedicated his time and ability
to furthering the business interests of appellant, which indicated that the
relationship was substantially one of employment. The Court also
determined that the parties' compensation agreement was unambiguous
and that there was no agreement between the parties that appellee would
be personally liable for any advances that exceeded his commissions.

C.

Callihan v. Callihan, No. 2016-CA-000830, 528 S.W.3d 353 (Ky. App.
2017)
Opinion by Judge Johnson; Judges Combs and D. Lambert concurred.
This matter involved a post-divorce motion regarding the responsibility for
a debt divided during the divorce and a request for attorneys' fees.
Appellant, co-owner of a HVAC company, obtained a revolving loan from
PNC Bank in 2002. The note was signed by appellant and his business
partner as principals, but appellee and the other partner's wife signed the
loan as guarantors. Upon default, appellant filed bankruptcy, and the
business partner and his wife settled with the bank to resolve their liability
on the debt. PNC Bank then sued appellee to collect the remainder of the
money owed on the loan. Under the parties' settlement agreement,
appellant agreed to "hold harmless and indemnify [appellee] for any debts
or obligations concerning his business." Appellee tendered proof that the
statement of assets, liabilities, and equity filed by appellant in the divorce
listed the PNC debt as a liability of his HVAC company. In response,
appellant argued that he had no further liability for the debt because he
had discharged his responsibility in his bankruptcy and that appellee had
agreed in the parties' settlement agreement to be responsible for any debt
for which she was personally liable. The circuit court ruled in appellee's
favor and sustained her request for $1,500 in attorneys' fees for having to
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litigate the matter. On appeal, appellant argued that the PNC Bank debt
should fall on appellee's shoulders because of her personal guarantee on
the note and her agreement in the parties' settlement agreement to be
responsible for debts that were in her individual name. The Court of
Appeals disagreed and affirmed, holding that the circuit court's findings
were supported by substantial evidence. The Court further noted that
appellant contested the award of attorneys' fees in his prehearing
statement but then never broached the topic in his appellant's brief.
Thus, the Court declined to consider this issue pursuant to Milby v.
Mears, 580 S.W.2d 724 (Ky. App. 1979) and CR 76.12(8)(b).
D.

Estate of Adams by and through Mitchell v. Trover, No. 2017-CA-000301,
2018 WL 1122314 (Ky. App. Mar. 2, 2018), DR Pending
Opinion by Judge Acree; Judges Clayton and J. Lambert concurred. After
Geneva Adams and appellees settled a disputed medical malpractice
claim, and following the death of Adams, the circuit court entered a
summary judgment, over appellant's objection, enforcing the settlement
agreement. On appeal, appellant asserted a variety of arguments to set
aside the agreement, but the Court of Appeals found none of them
availing and, therefore, affirmed. Specifically, the Court found no
evidence creating a genuine issue of material fact regarding appellant's
claim of duress, which requires proof of violence or threats calculated to
produce fear. The Court also determined that Adams' return of the
uncashed $50,000 settlement check months after the transaction did not
alter the check's character as consideration for the agreement.
Furthermore, the Court was unpersuaded by appellant's claims that
Adams' low IQ, lack of education, and physical debilities were proof of her
lack of capacity. Finally, the Court held that there was no genuine issue
of material fact regarding whether Adams was aware of the subject matter
of the settlement before, during, and after she executed the agreement.

E.

Jackson Hospital Corporation v. United Clinics of Kentucky, LLC, No.
2017-CA-000558, 545 S.W.3d 327 (Ky. App. 2018)
Opinion by Judge J. Lambert; Judges Acree and Clayton concurred.
Jackson Hospital Corporation challenged the entry of summary judgment
in favor of United Clinics of Kentucky, LLC related to the breach of a
contract of employment for a physician to practice medicine at the
hospital. The parties had entered into a practice agreement with the
physician that included advanced payments and debt forgiveness in
exchange for remaining in practice on a full-time basis for a specified
length of time. The contract also provided for joint and several liability for
United Clinics and the physician in the event of a breach for any reason.
The physician stopped his practice when he was civilly and criminally
charged with sexual misconduct, and United Clinics refused repayment of
the advanced funds when sought by the hospital. The circuit court
agreed with United Clinics that it was impossible for the physician to
continue practicing and for it to perform under the agreement without
violating the law. The Court of Appeals reversed, holding that summary
judgment actually should have been granted in favor of the hospital. The
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practice agreement was legally possible to enforce when it was entered
into, and the agreement mandated repayment of the advanced funds in
the event of a breach for any reason. Because United Clinics agreed and
took the risk to be jointly and severally liable, it owed the advanced funds
pursuant to the terms of the agreement.
F.

Lamb v. Light Heart, Inc., No. 2017-CA-000314, 2018 WL 2070834 (Ky.
App. May 4, 2018)
Opinion by Judge Johnson; Judges Dixon and Taylor concurred.
Appellant and Colleen London signed a document, prepared by Lamb,
that purported to establish a cost-plus agreement between the two
concerning a remodeling of an old house. The property in question was
actually owned by appellee Light Heart, Inc. After the project went sour,
Lamb filed suit against London and Light Heart seeking $27,000, the 10
percent profit he claimed due under the cost-plus agreement. Following a
bench trial, the circuit court entered a judgment in favor of Light Heart.
The Court of Appeals affirmed, holding that a valid contract did not exist
between the parties. The document signed by Lamb and London
contained no beginning date, ending date, definition of work to be done,
amount of the contract, or terms of when the contract would be complete.
Thus, the Court held that the document was not a contract; at best, it was
an open-ended week-to-week agreement setting out the rate of pay per
hour for Lamb's work.

G.

Mostert Group, LLC v. Mostert, No. 2016-CA-001081, 2017 WL 4700343
(Ky. App. Oct. 20, 2017), DR Pending
Opinion by Judge Combs; Judges D. Lambert and Nickell concurred. This
appeal concerned a breach of contract case involving the development of
technology aimed at enhancing breeding decisions in the Thoroughbred
horse industry. At issue was what portion of the technology (source
codes) was to be retained by its developer and what was to be entrusted
to the company purchasing the computer software. The Court of Appeals
held that summary judgment was improperly entered in favor of the
developer of the technology and that he first breached the contract
between the parties by improperly withholding the source codes.

XIV.

CORRECTIONS
A.

Kordenbrock v. Kentucky Department of Corrections, No. 2017-CA000059, 2018 WL 1769316 (Ky. App. Apr. 13, 2018)
Opinion by Judge D. Lambert; Judges Combs and Johnson concurred.
Appellant, an inmate of the Kentucky State Penitentiary, appealed from
an order dismissing his declaration of rights petition. Appellant sought to
void certain internal memoranda issued by the Department of
Corrections. According to appellant, the memoranda, which addressed
inmate pay raise freezes, violated KRS 13A.130 as well as his
constitutional due process rights. The Court of Appeals affirmed.
Appellant argued that he was entitled to a $0.10 pay raise each quarter
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pursuant to institutional policies and procedures and 501 KAR Chapter 6.
The Court held, however, that these authorities did not mandate a $0.10
pay raise for every inmate, every quarter. On the contrary, the policies
merely guided the Department's discretionary authority in the event a pay
raise was awarded. Such guidance is precisely the type of administrative
latitude granted to the Department under KRS 13A.010(2)(c) and did not
conflict with 501 KAR Chapter 6 simply because it added flesh to a
regulatory skeleton. Moreover, as the nature of appellant's entitlement to
a pay raise was a subjective expectancy at best, the internal memoranda
were properly issued without offending his constitutional rights.
B.

Murrell v. Kentucky Parole Board, No. 2016-CA-000283, 531 S.W.3d 503
(Ky. App. 2017)
Opinion by Judge Johnson; Chief Judge Kramer and Judge Acree
concurred. A parolee sought declaratory and injunctive relief from the
revocation of his parole by the Parole Board. In a matter of first
impression, the Court of Appeals held that before entering a final
revocation of parole, the Parole Board was required to make express
findings on the record, oral or otherwise, demonstrating that the Board
considered the requirements of KRS 439.3106 prior to revocation.

XV.

COURTS
Coleman v. Campbell County Library Board of Trustees, No. 2016-CA-001642,
2018 WL 296875 (Ky. App. Jan. 5, 2018), DR Pending
Opinion by Judge Clayton; Judges Combs and D. Lambert concurred. Appellants
challenged an order granting summary judgment to the Campbell County Library
Board of Trustees. At issue was whether the holding of a prior opinion of the
Court of Appeals, Campbell Cty. Library Bd. of Trustees v. Coleman, 475 S.W.3d
40 (Ky. App. 2015), which harmonized statutes relating to public library ad
valorem tax rates, was to be applied retroactively or prospectively only. In the
earlier case, the Court decided that KRS 132.023 and KRS 173.790 were both
applicable to ad valorem tax rates of a library taxing district formed by petition
under KRS 173.720 and that the statutes could be harmoniously interpreted to
complement each other. Appellants sought retrospective application of the
decision, which would result in a refund of taxes that were in excess of the
statutory amounts. The Library Board argued for the prospective application of
the decision. The circuit court decided that the decision was to be applied
prospectively. The Court of Appeals held that: (1) under Kentucky law, in the
absence of an explicit directive the circuit court possessed the discretion on
remand to make the retroactivity determination; (2) due process protections may
be balanced against considerations of good-faith reliance and equity in making
the determination; (3) there was no violation of the separation-of-powers
doctrine; and (4) there was no abuse of discretion by the circuit court in the
application of the three-factor test for retroactivity set forth in Chevron Oil Co. v.
Huson, 404 U.S. 97 (1971). Thus, the decision of the circuit court was affirmed.
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XVI.

CRIMINAL LAW
A.

Abukar v. Commonwealth No. 2012-CA-001527, 530 S.W.3d 915 (Ky.
App. 2017)
Opinion by Judge Thompson; Judges Combs and D. Lambert concurred.
The Supreme Court of Kentucky remanded this case for the Court of
Appeals to consider appellant's challenge pursuant to Batson v.
Kentucky, 476 U.S. 79 (1986), after the prosecution in a rape case struck
a juror who was a person of color and Muslim. The Court first held that
the circuit court did not clearly err when it ruled that the prosecutor's
reason for striking the juror was race-neutral and not a pretext for
discrimination. The juror was struck after she stated that she did not drink
alcohol. Because the intoxication of the victim at the time of her rape
would be introduced into evidence and the juror's attitude toward drinking
alcohol could influence her decision of guilt or innocence, the race-based
Batson challenge was properly denied. The Court further held that a
peremptory strike based on the juror's religious beliefs regarding the
consumption of alcohol did not implicate the federal or state constitutions.
In reaching this conclusion, the Court distinguished between a religious
belief, which does not implicate Batson, and religious affiliation. The Court
declined to address the issue of whether a peremptory strike based solely
on religious affiliation would be unconstitutional.

B.

Alexander v. Commonwealth, No. 2017-CA-000660, 2018 WL 2167296
(Ky. App. May 11, 2018)
Opinion by Judge Nickell; Judge Combs concurred; Judge Jones
concurred in result only. Appellant challenged an order granting the
Commonwealth's motion to dismiss an indictment against her without
prejudice. She contended that the circuit court should have denied the
motion and permitted the matter to proceed to trial. She also urged the
Court of Appeals to hold that trial courts have the inherent power to grant
expungement in cases such as hers. The Court of Appeals affirmed.
Appellant successfully challenged a traffic stop as unconstitutional, and
the circuit court granted her motion to suppress evidence seized from her
vehicle. Having no other evidence to support the charges, the
Commonwealth verbally moved to dismiss the indictment without
prejudice at a subsequent pretrial conference. Appellant opposed the
motion, asserting that a dismissal without prejudice could never be
expunged or removed from her record. The circuit court expressed its
displeasure with the Commonwealth's position but concluded that it had
no authority to dismiss an indictment with prejudice absent the
Commonwealth's consent. In affirming, the Court of Appeals noted that
motions to dismiss pending prosecutions must be sustained unless
clearly contrary to manifest public interest. Under the facts of the case,
the circuit court did not abuse its discretion in granting the motion. The
Court further held that trial courts do not possess an inherent power to
expunge criminal records under circumstances such as those presented
in the instant matter. Expungement is a privilege granted by statute, the
express limits of which cannot be extended by judicial fiat.
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C.

Burnett v. Commonwealth, No. 2016-CA-001428, 538 S.W.3d 322 (Ky.
App. 2017)
Opinion by Judge Dixon; Chief Judge Kramer and Judge Nickell
concurred. Appellant challenged an order voiding his pretrial diversion on
the charge of flagrant non-support for failure to pay child support and
sentencing him to two years' imprisonment. The Court of Appeals vacated
and remanded for the circuit court to enter additional findings of fact. The
Court held that the circuit court's failure to make statutory findings
required by KRS 439.3106, even though unpreserved, constituted
palpable error. The matter was remanded to the circuit court for findings
as to whether appellant could be managed in the community and whether
he posed a significant risk to the community, as required by the statute.
The Court of Appeals further held that the circuit court failed to make
necessary findings in compliance with Bearden v. Georgia, 461 U.S. 660
(1983) and Commonwealth v. Marshall, 345 S.W.3d 822 (Ky. 2011). In
motions to revoke diversion for failure to comply with conditions requiring
the payment of child support, due process required the circuit court to
make specific findings as to: (1) whether appellant made sufficient bona
fide attempts to make payments but was unable to do so through no fault
of his own, and, if so, (2) whether alternatives to imprisonment might
suffice to serve the interests of punishment and deterrence before
revoking diversion. The circuit court's failure to do so constituted palpable
error requiring reversal.

D.

Cherry v. Commonwealth, No. 2017-CA-000444, 545 S.W.3d 318 (Ky.
App. 2018)
Opinion by Judge J. Lambert; Judges Acree and Clayton concurred.
Appellant was convicted of a number of offenses, including murder, and
sentenced to life imprisonment. His conviction was upheld on direct
appeal in Cherry v. Com., 458 S.W.3d 787 (Ky. 2015). Appellant then
sought RCr 11.42 relief, arguing that his trial and appellate counsel were
ineffective. The circuit court denied the motion without holding an
evidentiary hearing. On appeal, appellant argued that trial counsel failed
to hire a second investigator as well as expert witnesses in the fields of
ballistics and toxicology, and that counsel was ineffective for failing to
advise him regarding a guilty plea. Appellant also insisted that the circuit
court erred in failing to hold an evidentiary hearing on his motion. The
Court of Appeals affirmed, holding that each of appellant's claims was
refuted by the record; that, even were the allegations true, appellant had
failed to demonstrate that the outcome of his trial would have been
different; and that the circuit court was not required to hold an evidentiary
hearing when the allegations were refuted on the face of the record.

E.

Commonwealth v. Adams, No. 2016-CA-001739, 2017 WL 4557600 (Ky.
App. Oct. 13, 2017), DR Pending
Opinion by Judge Combs; Judges Clayton and D. Lambert concurred.
Appellant sought expungement of four felony convictions of stealing cattle
on four separate occasions occurring over the course of several months.
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KRS 431.073(1) provides for expungement of one class D felony or a
series of class D felonies arising out of the same incident. The circuit
court granted expungement upon determining that the thefts arose from a
single incident. The Court of Appeals reversed after examining case law
construing the statute based on temporal separation and/or geographic
distance between the acts. The Court determined that a series of thefts
had occurred rather than a "single incident" within the meaning of the
statute.
F.

Commonwealth v. Albright, No. 2016-CA-001352, 2018 WL 1770328 (Ky.
App. Apr. 13, 20108), DR Pending
Opinion by Judge D. Lambert; Judges Combs and Johnson concurred.
The Commonwealth appealed an order dismissing an indictment against
appellee for murder and first-degree assault based on a finding of
immunity pursuant to KRS 503.085. The charges against appellee
stemmed from a shooting that resulted in the death of Cameron Pearson
and the serious injury of Kyle Pearson. At issue was whether the circuit
court properly ruled that appellee lawfully acted in self-defense or in
defense of others and, therefore, was entitled to immunity. The Court of
Appeals affirmed, holding that the circuit court had a substantial basis for
its determination. During an argument between the brothers in front of a
shopping center, Kyle fired a pistol into the ground, which drew the
attention of several people in the area, including appellee, who owned a
gun store located in the shopping center. Appellee approached the
victims with a handgun and demanded that Kyle drop the pistol, or he
would shoot. Kyle threatened to shoot himself and pointed the gun at his
own head. According to two witnesses, he also pointed the gun at
appellee. Cameron reached to disarm him, and a struggle ensued.
During the struggle, the brothers rolled around on the ground, and several
witnesses gave statements that the gun discharged in the general
direction of appellee. Though not visible to appellee, the gun in Kyle's
possession jammed as that round was discharged, rendering it incapable
of firing again until cleared. Appellee then opened fire and continued
firing until the brothers stopped moving. The Court concluded that
although the objective reasonableness of appellee's belief that deadly
force was necessary to protect third parties was questionable, the fact
that Kyle pointed the weapon at appellee prior to the struggle and that a
shot was fired in his direction during the struggle were sufficient to
demonstrate self-defense and to merit immunity.

G.

Commonwealth v. Baldwin, No. 2016-CA-000712, 2018 WL 296979 (Ky.
App. Jan. 5, 2018), DR Pending
Opinion by Judge D. Lambert; Judge Combs concurred; Judge
Thompson dissented and filed a separate opinion. The Commonwealth
appealed an interlocutory order excluding expert testimony regarding
DNA evidence in a murder case. In a 2-1 vote, the Court of Appeals
vacated and remanded, holding that the circuit court was required to
conduct a Daubert hearing when the Commonwealth sought to admit
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results from a probabilistic software program that identified appellee as
the minor DNA contributor in the case.
H.

Commonwealth v. Brown, No. 2016-CA-001641, 2018 WL 2271149 (Ky.
App. May 18, 2018)
Opinion by Judge D. Lambert; Judge J. Lambert concurred; Judge Acree
concurred and filed a separate opinion. The Commonwealth challenged
an interlocutory order that granted appellee's motion to suppress the
results of blood alcohol testing. The Court of Appeals reversed and
remanded, holding that the circuit court improperly concluded that
appellant did not give express consent to the testing. Following an
automobile accident that resulted in the death of her passenger, appellant
was airlifted and hospitalized at the University of Louisville Medical
Center. A police officer traveled to the hospital to obtain a blood sample
from her. The officer testified that appellant had an obvious head injury,
which he described as "a deep gash on her forehead that parted her
hair," and a broken leg. He twice testified that he "allowed the medical
staff to do their thing," and waited for a doctor's permission before
speaking to appellant, who was still strapped to a backboard. He also
testified that during their conversation, appellant recalled that there had
been a collision, but neither recalled the specifics of the collision nor
understood why he was there. The officer proceeded to read the standard
KSP implied consent warning to appellant, which he also read into the
record at the suppression hearing. The warning cautioned that refusal to
submit to testing would result in a doubled jail sentence if appellant was
convicted, appellant's driver's license being suspended, and appellant
being ineligible for an ignition interlock license. The officer testified that
he stopped after each paragraph of the warning to ask appellant whether
she understood the warning, and she responded in the affirmative each
time. He then asked for permission to obtain a blood sample, and "she
told me that was fine." The Court of Appeals held that given these facts,
the circuit court erred in finding that appellant had failed to give consent.

I.

Commonwealth v. Cambron, No. 2016-CA-001178, 546 S.W.3d 556 (Ky.
App. 2018)
Opinion by Judge Nickell; Judges Acree and Dixon concurred. Appellee
was charged with murder and tampering with physical evidence. He
confessed to both crimes, was declared indigent, and is represented by
the Office of the Louisville Metro Public Defender (OLMPD). Without the
Commonwealth's knowledge, the Jefferson Circuit Court entered more
than thirty ex parte orders, all of which were sealed and none of which
was listed on the record index. As reflected in the orders, all but one
resulted from an oral motion. There is no record of the precise requests,
stated justification, or analysis the circuit court may have conducted
before signing and entering the orders. One of the orders directed the
Louisville Metro Police Department Crimes Against Children Unit (CACU)
to produce appellee's complete record and to deliver it to the defense
team within ten days. Rather than complying with the order, CACU
alerted the prosecution to its receipt. Upon learning of the order for
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production, the Commonwealth moved to quash it and sought disclosure
of the "nature" of more than thirty other sealed ex parte documents
discovered in a CourtNet search. Had CACU not revealed the order – a
custom OLMPD characterized as "common practice in Jefferson County
and throughout the state" – secretly using the trial court to procure
records without notice to the Commonwealth or an opportunity to be
heard would continue. The circuit court denied the Commonwealth's
motions in toto, finding appellee's rights – to remain silent, not reveal his
defense, and receive due process – trumped any argument the
Commonwealth could muster. The circuit court described its role as
"simply expediting the receipt of records to which [appellee], in good faith,
believes he is legally entitled but that are being denied to him due to
circumstances outside of his control." The record demonstrated no actual
denial of records by any source and no showing of entitlement to desired
records. The Court of Appeals unanimously rejected the circuit court's
analysis, giving it no deference, deeming it an abuse of discretion, and
concluding that the sparse record could not support it. The Court set forth
multiple avenues of acquiring records – none of which was attempted by
the defense – holding that when a party seeks the trial court's help,
opposing counsel must be made aware of the request and given the
opportunity to participate and respond. The Court concluded that the
subject practice constituted a violation of SCR 4.300, Canon 3(B)(7),
which authorizes ex parte communication between a judge and party in
only limited circumstances, that it was not expressly authorized by law,
and that it did not fit within approved scenarios. The Court further noted
that the better practice would have been for defense counsel to move for
an order – giving notice to the Commonwealth – requiring the production
of records with delivery to the circuit court. Following in camera inspection
by the circuit court, the records would have been made available – in
whole or in part – to both parties or, if appropriate, to the defense alone.
J.

Commonwealth v. Ford, No. 2016-CA-001774, 543 S.W.3d 579 (Ky. App.
2018)
Opinion by Judge Clayton; Judges Dixon and Maze concurred. The
Commonwealth appealed from an order granting appellee's motion to
expunge his felony conviction on four counts of uttering a forged check.
The Commonwealth argued that the expungement was erroneously
granted because the convictions arose from multiple incidents, whereas
the expungement statute, KRS 431.073, only permits expungement of
convictions "arising from a single incident." The Court of Appeals agreed
and reversed. Appellee passed the forged checks, which were all drawn
on the same account, on four different days at three different institutions
over a ten-day period. The Court held that even though the four counts
were contained in one indictment, under the plain language of the statute
the conviction simply did not arise from a "single incident."
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K.

Commonwealth v. Martin, No. 2016-CA-001017, 2018 WL 1021423 (Ky.
App. Feb. 23, 2018), Rehearing Denied
Opinion by Judge Johnson; Judge D. Lambert concurred; Judge Combs
dissented and filed a separate opinion. Appellee pled guilty to two counts
of distributing matter portraying a sexual performance by a minor and
twenty counts of possessing matter portraying a sexual performance by a
minor, for which he received a sentence of six years' imprisonment. Upon
his sentencing, appellee was immediately taken into custody. After
serving 204 days of his sentence, appellee sought shock probation. After
a hearing, the circuit court granted his motion. The Commonwealth filed
this appeal questioning whether the circuit court acted outside its
jurisdiction since KRS 439.265 requires that a motion for shock probation
be filed not earlier than 30 days nor later than 180 days after a defendant
has been incarcerated following conviction and sentencing. In a 2-1 vote,
the Court of Appeals held that the time for filing a motion for shock
probation begins to run when the inmate is delivered "to the keeper" of
the correctional institution, i.e., when the inmate is placed in the custody
of the Department of Corrections, regardless of where he may be housed.
Because appellee did not file his motion for shock probation within 180
days of being taken into custody, the majority held that the circuit court
misread KRS 439.265 and acted without jurisdiction, and it reversed the
grant of shock probation.

L.

Commonwealth v. Tackett, No. 2016-CA-001022, 2017 WL 3798488 (Ky.
App. Sep. 1, 2017), DR Pending
Opinion by Judge D. Lambert; Judge Combs concurred; Judge Acree
dissented and filed a separate opinion. The Commonwealth challenged
an order granting appellee post-conviction relief pursuant to RCr 11.42.
Appellee was convicted of murder, but he claimed that both his trial
attorney and his appellate attorney were ineffective because he did not
receive a jury instruction on the lesser-included offense of second-degree
manslaughter. Relying on Fields v. Commonwealth, 12 S.W.3d 275 (Ky.
2000), appellee argued that a criminal defendant who raises voluntary
intoxication as a defense to intentional murder – and receives a jury
instruction for that defense – is also entitled to an instruction on seconddegree manslaughter. By a 2-1 vote, the Court of Appeals agreed and
affirmed, holding that under Fields it was prejudicial error for the trial court
to give the jury a voluntary intoxication instruction as a defense to
intentional murder and not give an instruction on the lesser-included
offense of second-degree manslaughter.

M.

Commonwealth v. Wheeler, No. 2017-CA-000573, 2018 WL 1021247
(Ky. App. Feb. 23, 2018), DR Pending
Opinion by Judge Jones; Judges Combs and Nickell concurred.
Following his arrest for DUI at a traffic-safety checkpoint operated by the
Kentucky State Police, Paul Brady moved the district court to suppress all
evidence obtained as a result of the checkpoint. Citing to the factors set
forth in Commonwealth v. Buchanon, 122 S.W.3d 565 (Ky. 2003),
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Oldham District Court Judge Wheeler granted the motion after
determining that the traffic checkpoint was unreasonable and violated
Brady's civil liberties. Judge Wheeler specifically emphasized that no
media notice had been issued to advise the public of the checkpoint and
that there were no warnings, signs, or cones set out on the road to notify
the public. Accordingly, she found that KSP had failed to comply with the
third Buchanon factor, which requires the checkpoint to be readily
apparent to approaching motorists. The Commonwealth petitioned the
Oldham Circuit Court for a writ directing Judge Wheeler to reverse her
order; this petition was denied. On appeal, the Court of Appeals agreed
with the Commonwealth that seeking a writ was the proper avenue for
relief from the suppression order and that if Judge Wheeler's ruling was
erroneous, the Commonwealth would suffer irreparable injury without the
grant of a writ. The Court ultimately concluded, however, that Judge
Wheeler's ruling was not erroneous. The Court noted that the facts of the
case were substantially similar to those in Commonwealth v. Cox, 491
S.W.3d 167 (Ky. 2015). In both Cox and the present case, the troopers
working the traffic checkpoints had been in uniform and had activated the
emergency lights on their vehicles; however, there were no warning
signs, no cones set up, and no media notice provided to notify the public
of the checkpoint. In Cox, this was held to be inadequate notice, and the
Court reached the same conclusion here. The Court further noted that
perfect compliance with Buchanon is not required, but it determined that
Judge Wheeler had considered the totality of the circumstances
surrounding the checkpoint in determining that the checkpoint did not
satisfy constitutional requirements. Accordingly, the Court affirmed the
denial of the Commonwealth's petition for a writ.
N.

Culver v. Commonwealth, No. 2015-CA-001206, 2017 WL 4183243 (Ky.
App. Sep. 22, 2017), DR Pending
Opinion by Judge D. Lambert; Judges Combs and Thompson concurred.
Appellant was convicted of second-degree wanton endangerment, theft
by unlawful taking, fleeing and evading police in the first degree, and
being a persistent felony offender. The Court of Appeals affirmed in part,
vacated in part, and remanded, holding that appellant's convictions for
wanton endangerment and fleeing or evading police violated double
jeopardy. Citing to Brown v. Commonwealth, 297 S.W.3d 557 (Ky. 2009),
the Court noted that second-degree wanton endangerment requires proof
of no fact beyond first-degree fleeing or evading police. Therefore,
appellant's conviction for the lesser offense of wanton endangerment had
to be vacated.

O.

Deville v. Commonwealth, No. 2016-CA-000403, 534 S.W.3d 802 (Ky.
App. 2017)
Opinion by Judge J. Lambert; Judges Jones and Maze concurred.
Appellant was charged with wanton endangerment in the second degree
for leaving her two-year-old son unsupervised. While appellant was
asleep, the child – who was also asleep when appellant went to bed –
woke up and left their home to play in a neighbor's yard; he was
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unsupervised for a minimum of 45 minutes before being discovered by
the neighbor. Appellant was tried and convicted of the offense, and she
was sentenced to 45 days' incarceration and a $200 fine. Appellant's
conviction was affirmed on direct appeal to the circuit court, and she
sought and was granted discretionary review. The Court of Appeals
vacated and remanded, holding that a directed verdict of acquittal should
have been granted at the conclusion of the Commonwealth's case in chief
because of insufficient evidence of wanton behavior under KRS
508.070(1) and 501.020(3). The Court noted that there was no testimony
that the two-year-old had ever exhibited this type of behavior. Evidence
of him running ahead of appellant's mother on one occasion (so that she
had to give chase to catch up with him) was not similar to him escaping
from the house while his mother slept. Thus, it was not probative of
foreseeability of this incident as it occurred, nor was it a gross deviation
from the standard of conduct that a reasonable person would observe in
the situation. The Court pointedly noted that reasonable parents sleep
when their children are sleeping. The matter was remanded to the district
court for entry of a judgment of acquittal.
P.

Embry v. Commonwealth, No. 2017-CA-001085, 2018 WL 1974453 (Ky.
App. Apr. 27, 2018), DR Pending
Opinion by Judge J. Lambert; Judges Combs and Johnson concurred. In
2005, appellant entered a plea of guilty to flagrant nonsupport for child
support arrearages from 1993 to 2005. His sentence of four years was
probated for five years on the condition that he satisfy the arrearage
(which by the time of sentencing totaled over $7,500). His probation was
twice continued (in 2007 and 2010) after hearings on violations for failure
to pay arrearages. Appellant was again arrested in 2017 (by which time
arrearages were in excess of $14,000). The circuit court revoked
appellant's probation after holding an evidentiary hearing and making the
requisite findings of fact. On appeal, appellant argued that the evidence
was insufficient to prove that he could not be managed in the community
and that he posed no danger to the victim or the community,
necessitating that lesser sanctions be imposed. The Court of Appeals
affirmed, holding that each of appellant's claims was refuted by the
record; that appellant failed in his burden of proving that he had made
bona fide efforts to comply with payment conditions but was unable to do
so through no fault of his own; and that appellant failed in his burden of
proving that the circuit court erred in failing to impose lesser sanctions.

Q.

Evans v. Commonwealth, No. 2016-CA-001327, 544 S.W.3d 166 (Ky.
App. 2018)
Opinion by Judge Maze; Judges Clayton and Dixon concurred. Appellant
was an inmate at the Kentucky State Penitentiary in Eddyville, Kentucky.
When three officers tried to move him to a different cell, he took the
clothing smock he was wearing, soaked it in the toilet in his cell, and
flushed the toilet several times. He then threw the smock towards the
officers and liquid from the smock hit the officers. All three officers
testified that the liquid smelled strongly of urine, though no one saw
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appellant urinate in the toilet. After a trial, a jury found him guilty of three
counts of third-degree assault. During the sentencing phase, an
employee of the Department of Probation and Parole testified that if the
jury returned a maximum verdict of five years on each count, running
consecutively, appellant would be eligible for parole in three years.
During the Commonwealth's closing at sentencing, the Commonwealth
told the jury that if they gave appellant the maximum fifteen years, "he's
only looking at three years to serve," referencing the testimony of the
Probation and Parole employee. Appellant was subsequently sentenced
to four years' imprisonment on each count, to run consecutively. On
appeal, appellant challenged the Commonwealth's statement at closing.
Applying Ruppee v. Commonwealth, 754 S.W.2d 852 (Ky. 1988), the
Court of Appeals held that the Commonwealth's statement was a
misstatement of law. Moreover, the jury was clearly affected by the
statement because they asked how much time appellant would actually
serve if they gave him four years on each count, a question the trial court
was unable to answer. The Court determined that a substantial possibility
existed, therefore, that the result would have been different had the
Commonwealth not misstated the law. Therefore, the misstatement
caused a manifest injustice and was palpable error necessitating reversal
for a new sentencing hearing.
R.

Grady v. Commonwealth, No. 2016-CA-001079, 2018 WL 1973471 (Ky.
App. Apr. 27, 2018), Rehearing Pending
Opinion by Judge Thompson; Judges Combs and D. Lambert concurred.
Appellant challenged an order denying his CR 60.02 motion alleging that
a sentence imposed in 2013 was illegal because it exceeded the statutory
maximum. In affirming, the Court of Appeals first disagreed with the circuit
court's conclusion that the motion was procedurally improper because
appellant did not first seek relief from his alleged illegal sentence
pursuant to RCr 11.42. The Court noted that because illegal sentences
cannot go uncorrected, relief from such a sentence is available through
four separate avenues: (1) direct appeal; (2) writ; (3) RCr 11.42; or (4) CR
60.02. Because the imposition of an illegal sentence is so fraught with
constitutional infirmities, an aggrieved defendant may seek relief through
any one of those avenues. Despite disagreeing with the circuit court on
this point, the Court of Appeals nonetheless affirmed because appellant's
sentence was not illegal.

S.

Howard v. Commonwealth, No. 2016-CA-001404, 2018 WL 1352134 (Ky.
App. Mar. 16, 2018), DR Pending
Opinion by Judge Thompson; Judges Maze and Taylor concurred.
Appellant appealed from an order revoking his probation. He argued that
the circuit court abused its discretion when it revoked his probation
without considering the mandatory criteria for probation revocation set
forth in KRS 439.3106. The Court of Appeals affirmed, holding that
appellant's plea agreement, in which he agreed to a revocation of his
probation without a hearing in exchange for the dismissal of new charges,
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rendered a hearing and, consequently, findings under the statute
unnecessary.
T.

Jackson v. Commonwealth, No. 2016-CA-001429, 530 S.W.3d 925 (Ky.
App. 2017)
Opinion by Judge J. Lambert; Judges Combs and Johnson concurred.
Appellant challenged his conviction of driving on a DUI-suspended
license pursuant to KRS 189A.090(2). Appellant argued in his motion to
dismiss and on appeal that because he was driving on private property
belonging to his mother at the time of the accident leading to the charges,
he could not be convicted under that statute. He specifically asserted that
because he was not driving on a public highway, he was not required to
have a valid license to operate a motor vehicle on private property, citing
KRS 186.620(2). The Court of Appeals affirmed, holding that based upon
the unambiguous language the General Assembly used in KRS
189A.090, it did not choose to narrow the application of the statute to
offenses on public highways, but intended it to apply to both public
highways and private property.

U.

Johnson v. Commonwealth, No. 2016-CA-000903, 522 S.W.3d 207 (Ky.
App. 2017)
Opinion by Judge D. Lambert; Chief Judge Kramer and Judge Nickell
concurred. Following entry of a conditional guilty plea to two counts of
trafficking in controlled substances in the first degree and one count of
DUI, appellant challenged the propriety of the detention following the
traffic stop leading to his arrest. After being pulled over and failing a
number of field sobriety tests, appellant was placed under arrest for
suspected DUI, and a K-9 unit was called in to assist in searching the
vehicle. The K-9 unit arrived as the arresting officer was still in the
process of arresting appellant. The drug dog indicated the presence of
controlled substances in the rear of the vehicle, and a search of the rear
bumper revealed methamphetamine and heroin. A search of appellant's
person revealed $3,455 in cash. On appeal, appellant argued: (1) that
the actions of the police in extending the traffic stop violated the Fourth
Amendment of the United States Constitution and Section 10 of the
Kentucky Constitution; and (2) that the results of the drug sweep were
invalid for lack of a current certification for the dog. The Court of Appeals
rejected both arguments and affirmed. As to the first argument, the Court
held that police had adequate cause to suspect criminal activity beyond
the traffic violations, i.e., driving under the influence. The further detention
for the purpose of assessing the suspicion of appellant's intoxication was
justified when appellant performed unsatisfactorily on the field sobriety
tests. Moreover, those failed tests gave probable cause to arrest
appellant for the offense of DUI. As to appellant's second argument, the
Court noted: (1) that Kentucky does not require drug dogs to be certified;
(2) that the Commonwealth presented evidence that the dog had been
fully trained and had successfully assisted in numerous prior searches;
(3) that the dog had been certified prior to the search and was
subsequently re-certified, indicating his competence; (4) that the issue of
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requiring certification for drug dogs is one for the legislature to address,
not the judiciary; (5) that the arresting officer was already in the process
of arresting appellant by the time the K-9 unit had arrived; thus,
appellant's contention that the extension of the traffic stop was a pretext
for the purpose of delay until the dog arrived on scene failed because the
search was conducted incident to his arrest; and (6) that even if the
search of the vehicle was unlawful for the dog's lack of certification, the
results of the search would still be admissible under the doctrine of
inevitable discovery.
V.

Jones v. Commonwealth, No. 2016-CA-001346, 527 S.W.3d 820 (Ky.
App. 2017)
Opinion by Judge Nickell; Judges Combs and D. Lambert concurred. At
sentencing on an assault charge, upon concluding that he was not a
"poor person," the circuit court ordered appellant to pay court costs of
$160 within six months of being released from service of a three-and-ahalf-year prison term. The circuit court subsequently granted appellant in
forma pauperis status for appeal purposes, finding that he was a pauper
within the meaning of KRS 453.190 and KRS 31.110(2)(b). Appellant
sought palpable error review of the imposition of court costs, arguing that
doing so violated KRS 23A.205. The Court of Appeals concluded that the
imposition of costs was a sentencing issue and, therefore, was not
waived by the failure to raise the issue before the circuit court. The Court
analyzed the statutory framework and controlling precedent to conclude
that the circuit court erred in imposing costs as appellant was unable to
pay at sentencing and likely would not be able to do so within one year of
final sentencing. The Court then held that imposing costs on an indigent
defendant constituted palpable error requiring reversal.

W.

Lainhart v. Commonwealth, No. 2016-CA-001427, 534 S.W.3d 234 (Ky.
App. 2017)
Opinion by Judge Johnson; Judges Combs and D. Lambert concurred.
The Court of Appeals vacated an order revoking appellant's diversion
agreement and imposing a three-year sentence for flagrant nonsupport.
In revoking, the circuit court made a finding that appellant could not be
effectively managed in the community because she "won't do as she
agreed." The Court of Appeals held that the circuit court failed to comply
with Commonwealth v. Andrews, 448 S.W.3d 773 (Ky. 2014) and KRS
439.3106 because while the lower court did make a finding that appellant
could not be effectively managed in the community since she had not
kept up on her child support payments, it failed to make any findings as to
whether she posed a danger to her prior victims or to the community.
The Court of Appeals additionally held that the circuit court failed to
comply with Commonwealth v. Marshall, 345 S.W.3d 822 (Ky. 2011)
because it failed to make a finding on the record regarding whether the
nonpayment of child support was willful and, if not, whether alternative
measures would adequately serve the Commonwealth's interests.
Accordingly, the case was remanded for further findings.
288

X.

Masters v. Commonwealth, No. 2015-CA-001755, 2017 WL 4847577 (Ky.
App. Oct. 27, 2017), DR Pending
Opinion by Judge D. Lambert; Judges Combs and Nickell concurred.
Appellant challenged the constitutionality of KRS 161.190, a statute
addressing teacher abuse. Appellant, a graduate school student, was
convicted of violating the statute after he got into a verbal disagreement
with a principal who reneged on a deal to help appellant complete a
school project. During the disagreement, the principal asked appellant to
leave the school premises multiple times. Appellant responded by calling
the principal a profane name and proposing that the two resolve their
differences by fighting outside. The Breckinridge District Court held the
statute constitutional, and the Breckinridge Circuit Court affirmed. The
Court of Appeals granted discretionary review and also affirmed. KRS
161.190 makes it unlawful for any person to direct speech or conduct
toward a teacher, classified employee, or school administrator when such
person knows or should know that the speech or conduct will disrupt or
interfere with normal school activities or will nullify or undermine the good
order and discipline of the school. The Court of Appeals held that KRS
161.190 was not unconstitutionally vague and that it was neither
overbroad nor unconstitutional as applied to these circumstances.

Y.

McCargo v. Commonwealth, No. 2015-CA-001837, 2017 WL 3927058
(Ky. App. Sep. 8, 2017), DR Pending
Opinion by Judge D. Lambert; Judges Acree and Combs concurred.
Appellant was convicted of first-degree assault and other offenses after
he seriously injured a pedestrian while attempting to parallel park under
the influence of alcohol. On appeal, he argued that he was entitled to a
directed verdict on the assault charge because there was insufficient
evidence to support a finding that he acted under circumstances
manifesting extreme indifference to the value of human life, as required
under KRS 508.010(1)(b). The Court of Appeals affirmed, holding that
even though appellant was not speeding when his automobile struck the
pedestrian, the evidence indicated that appellant was intoxicated, had
taken the wheel from a designated driver, and was attempting to parallel
park his automobile on a busy street crowded with pedestrians and
patrons sitting at a sidewalk table. Under this set of facts, the trial court
did not abuse its discretion in instructing the jury on first-degree assault,
nor did it err in denying the motion for a directed verdict on that charge.

Z.

Mitchell v. Commonwealth, No. 2016-CA-001319, 538 S.W.3d 326 (Ky.
App. 2017)
Opinion by Judge Thompson; Judges Clayton and J. Lambert concurred.
Shannquan Mitchell and April Shunnarah appealed from separate
judgments incorporating orders of restitution after they pled guilty to
facilitation of burglary, second degree, and facilitation of receiving stolen
property over $500. Appellants alleged that: (1) there was not substantial
evidence of the value of the items stolen; (2) their due process rights
were violated because the items claimed to be stolen were not identified
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prior to the restitution hearing; (3) the circuit court erroneously added
sales tax to the amount owed; (4) the circuit court erroneously ordered
the payment of post-judgment interest; and (5) the circuit court erred
when it imposed $500 fines against them. The Court of Appeals affirmed
in part, vacated in part, and remanded. The Court first held that the
testimony of the victim regarding the value of the stolen items based on
her internet search was sufficient evidence. The Court further held that
there was no due process violation by the addition of items at the hearing
to those previously disclosed because the circuit court offered additional
time for the defense to prepare, which was not accepted. The Court next
held that the circuit court erred when it added sales tax to the amount of
restitution owed, as sales tax was not a component of the value of the
item. Although restitution may be based on replacement value, there was
no evidence that the victim paid or would pay sales tax on the items, if
replaced. Finally, the Court held that an award of post-judgment interest
was improper under RCr 11.06(1) and that the circuit court erred when it
imposed fines because appellants were indigent.
AA.

Mundy v. Commonwealth, No. 2016-CA-001194, 526 S.W.3d 120 (Ky.
App. 2017)
Opinion by Judge J. Lambert; Judges Combs and Johnson concurred.
Appellant argued that the circuit court erred in denying his motion to
suppress evidence (a gun and drugs) found on his person because he
was detained for an unreasonably long time during a police investigation
of an alleged car theft. The police received a call from a woman reporting
that she was pursuing her stolen car along the interstate. When the
police arrived, they found two vehicles parked at the interstate exit, the
woman who made the call, and three men (including appellant). As one
of the officers checked the men's licenses, the woman explained that she
had lent the car to her boyfriend with the understanding that only he
would drive it, but he had allowed the three men to use it without her
permission. She said that she did not want to press charges. Meanwhile,
the police discovered that one of the men's licenses (not appellant's) was
suspended. As they proceeded to arrest him, appellant reached inside
his waistband. The police tackled him and found a handgun and drugs.
Appellant argued that he should have been free to go immediately after
the police learned that the woman was not planning to press charges.
The Court of Appeals affirmed, holding that appellant was not detained for
an unreasonably long period. While the police were investigating the
circumstances of the woman's call and arresting the man with the
suspended license, appellant behaved in a suspicious manner that
caused the police to act to protect themselves. Their actions were in
compliance with Davis v. Commonwealth, 484 S.W.3d 288 (Ky. 2016), in
that the officers' actions were reasonably related in scope to the
circumstances justifying the initial interference, and Terry v. Ohio, 392
U.S. 1 (1968), which permits an officer to briefly detain an individual for
investigative purposes and to frisk that person for weapons. The police
were investigating a potentially volatile and dangerous situation, and no
evidence was adduced that they detained appellant beyond the time
reasonably necessary to complete that investigation.
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AB.

Phillips v. Delahanty, No. 2016-CA-001956, 544 S.W.3d 652 (Ky. App.
2018)
Opinion by Judge Jones; Judges Combs and Nickell concurred. In
October 2010, appellant was arrested and charged with DUI, first offense.
She subsequently entered a guilty plea on that charge and was informed
that her guilty plea would make her susceptible to KRS 189A.010(5),
which enhances penalties for subsequent DUI offenses committed within
a specified "look-back" period. At the time appellant pleaded guilty, the
look-back period was five years. In April 2016, SB 56 was signed into
law. SB 56 amended the look-back period in KRS 189A.010(5) from five
years to ten years. Six days after the amendment, appellant was again
charged with DUI, first offense. In light of the amendment to the lookback period, the Commonwealth moved the district court to amend the
charge against appellant to DUI, second offense. Over appellant's
objections, Jefferson District Court Judge Anne Delahanty granted the
Commonwealth's motion to amend the charge. The Commonwealth then
moved for pretrial suspension of appellant's driver's license. Appellant
requested a continuance and filed a petition for a writ of mandamus with
the Jefferson Circuit Court. In her petition, appellant contended that
Judge Delahanty had erroneously interpreted and applied SB 56 as
retroactive and that she would suffer an irreparable injury, with no
adequate remedy by way of appeal, if her driver's license was suspended
for the pretrial period. The circuit court found that pre-trial suspension of
appellant's driver's license did not rise to the level of injury required for
issuance of a writ of mandamus and that, if and when appellant was
convicted on the DUI charge, she had an adequate remedy by way of
appeal. Therefore, the circuit court denied appellant's petition. The Court
of Appeals agreed with the circuit court that appellant had failed to
demonstrate that she lacked an adequate remedy by way of appeal or
that she would suffer an irreparable injury if her petition for a writ was not
granted. Further, the Court determined that appellant could not show that
Judge Delahanty had acted erroneously in granting the Commonwealth's
motion to amend the charge against her. The Court noted that
Commonwealth v. Jackson, 529 S.W.3d 739 (Ky. 2017), had confirmed
that Judge Delahanty was acting appropriately in applying the 10-year
look-back period to appellant's DUI charge. Accordingly, the Court
affirmed the circuit court's denial of Blaire's petition for a writ of
mandamus.

AC.

Price v. Commonwealth, No. 2016-CA-001426, 534 S.W.3d 805 (Ky. App.
2017)
Opinion by Judge J. Lambert; Judges Jones and Stumbo concurred.
Appellant challenged an order voiding his pretrial diversion agreement
arising from his indictment for flagrant nonsupport. The Court of Appeals
vacated and remanded, holding that while the circuit court had found that
appellant could not be managed in the community, it had not made any
finding that he was a significant risk to the community. A court must
make both findings pursuant to KRS 439.3106 before it may void a
diversion agreement. The Court also held that the circuit court erred in
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failing to make findings of fact under Commonwealth v. Marshall, 345
S.W.3d 822 (Ky. 2011) relating to appellant's failure to pay child support.
The matter was remanded for the circuit court to make findings on both
issues.
AD.

Simms v. Commonwealth, No. 2015-CA-001737, 529 S.W.3d 301 (Ky.
App. 2017)
Opinion by Judge D. Lambert; Judges Combs and Nickell concurred.
Appellant was convicted of first-degree sexual abuse. On appeal, he
argued that the circuit court erred in not suppressing statements made to
the police during an interview at a police station without a Miranda
warning. The Court of Appeals affirmed, holding that appellant was not in
custody during the interview and that the alleged use of improper
interrogation techniques was irrelevant because appellant was not in
custody. In affirming, the Court determined that the interview was not
converted into a custodial interrogation merely because appellant was a
suspect in a rape investigation or because the questioning was initiated
by police. While the location of the interview raised a presumption of
custodial interrogation, the detectives told appellant that he was not under
arrest and was free to leave at any time. Moreover, appellant consented
to questioning and was able to leave the interrogation room and to
answer questions outside while smoking in his vehicle. The record also
reflected that the detectives were calm and non-threatening. The Court
further explained that the detectives' alleged use of improper interrogation
techniques, including the "question first" and "Reid" techniques, did not
warrant suppression of appellant's statements because he was not in
custody during the interview, and the use of those techniques only raised
constitutional concerns with respect to custodial interrogations.

AE.

Snodgrass v. Commonwealth, No. 2016-CA-001687, 2017 WL 5504390
(Ky. App. Nov. 17, 2017), DR Pending
Opinion by Judge Johnson; Chief Judge Kramer and Judge Maze
concurred. Appellant accepted a plea agreement after being indicted on
several charges dealing with controlled substances. As part of her plea
agreement, appellant reserved the right to argue for a lesser (or
alternative) sentence than the ten-year sentence recommended by the
Commonwealth. During the final sentencing hearing, the Commonwealth
introduced evidence of complaints sent to the police department through
emails, the department's investigation and lengthy surveillance of
appellant's home, and previous uncharged criminal activity. Appellant
objected to the introduction of this evidence, arguing that it consisted of
uncharged bad acts, unverified community complaints, and a dismissed
charge. The Court of Appeals affirmed and held that the evidence was
admissible pursuant to KRS 532.050 and KRE 1101(d), which allow for
the introduction of evidence at sentencing that might otherwise be
inadmissible at trial. Appellant was given a copy of her pre-sentencing
investigative report, and she was afforded the opportunity to call
witnesses and to cross-examine all witnesses called at the final hearing.
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Therefore, appellant was afforded a meaningful judicial sentencing as
required by Kentucky law.
AF.

Sturgill v. Commonwealth, No. 2015-CA-000191, 533 S.W.3d 204 (Ky.
App. 2017)
Opinion by Judge Jones; Judges Acree and Dixon concurred. Appellant
brought consolidated appeals challenging the denial of his motion to
withdraw pleas of guilty on multiple charges under two separate
indictments. The Court of Appeals vacated the judgment and remanded
to the circuit court. On appeal, appellant argued that his defense counsel
was conflicted because the motion to withdraw his pleas pitted defense
counsel's interest against appellant's interest. Additionally, appellant
argued that the record demonstrated that the conflict manifested itself
insomuch as counsel failed to offer any argument or support to encourage
the circuit court to rule in appellant's favor and to allow him to withdraw
his guilty pleas. Following a review of the record, the Court of Appeals
concluded that appellant was denied effective representation at the
withdrawal hearing. The Court noted that it was clear that appellant's
counsel adamantly opposed appellant's desire to withdraw the pleas that
counsel had negotiated with the Commonwealth, as counsel even went
so far as to argue against granting appellant's motion. While appellant
had failed to properly preserve his asserted error for appeal, the Court
held that the error was palpable as it created a manifest injustice. Thus,
the Court concluded that the appropriate remedy was to vacate the
judgment, but not the guilty pleas, and to allow appellant to again seek
withdrawal of his guilty pleas on remand with proper assistance of
counsel.

AG.

Terry v. Commonwealth, No. 2016-CA-001406, 535 S.W.3d 321 (Ky.
App. 2017)
Opinion by Judge J. Lambert; Judge Combs concurred; Judge Nickell
concurred in result only. Following a jury trial, appellant was convicted of
complicity to first-degree assault, complicity to first-degree burglary, and
intimidating a participant in the legal process. The Court of Appeals
affirmed, holding that the circuit court did not commit any error or abuse
its discretion in denying appellant's motion to suppress statements that he
made during the execution of a search warrant. The Court reasoned that
the exchange between appellant and a police officer, during which the
officer answered questions appellant asked, did not constitute an
interrogation. The Court also concluded that no discovery violation had
occurred in providing appellant with the oral statement information three
years later because the trial was held months later. The circuit court also
did not err in denying appellant's request to cross-examine a forensic
biologist on her testimony in a 1993 trial about her visual examination of
hair, finding that testimony to be far removed from her blood analysis.
The Court further upheld the circuit court's permitting the Commonwealth
to ask the investigating officer to offer his opinion on the ability of shooting
victims to accurately identify their assailants and its naming a juror as an
alternate and dismissing her at the conclusion of the trial due to her work
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schedule. Finally, the Court found no abuse of discretion in permitting the
introduction of the victim's credit card statement pursuant to KRE 803(6)
after it had been authenticated by an investigator for the bank, although
the investigator's affidavit was not introduced into the record. The circuit
court properly found that the credit card statement was reliable based
upon the parties' discussion as to its authenticity as well as the victim's
identification of the statement as the one he received in the mail.
XVII.

DOMESTIC VIOLENCE/PROTECTIVE ORDERS
A.

Allen v. Gueltzow, No. 2017-CA-000605, 535 S.W.3d 333 (Ky. App. 2017)
Opinion by Judge Johnson; Chief Judge Kramer and Judge Jones
concurred. On January 13, 2017, a hearing was conducted on the father's
petition for a DVO, filed on behalf of his two minor children, against the
children's stepfather. At the hearing, the family court relied only upon the
testimony of the father. While the stepfather was present, he invoked his
Fifth Amendment right not to testify since he was facing criminal charges
as a result of the altercation giving rise to the request for the DVO. While
the mother was present at the DVO hearing, she did not testify. The
family court judge decided not to have either of the children called to
testify, based upon the judge's decision that such an event would be too
traumatic for a six-year-old child. However, the father was not present
when the events in question occurred and could only testify as to what his
children had told him had happened. The family court attempted to
supplement the father's testimony by admitting into evidence the police
report concerning the incident. The Court of Appeals vacated and
remanded, holding that the testimony of the father constituted hearsay
and, thus, was not admissible. The Court further held that a police report
is not exempt from hearsay unless it is offered for an admissible purpose.
In this case, the family court sought to rely upon the police report for the
truth of the events that occurred. Having struck the father's testimony and
the police report, the Court vacated and remanded the case to the family
court for further proceedings.

B.

Benson v. Lively, No. 2016-CA-001344, 544 S.W.3d 159 (Ky. App. 2018)
Opinion by Judge Jones; Judges Stumbo and Taylor concurred. Appellant
challenged an amended DVO entered against him in June 2016.
Specifically, appellant challenged the circuit court's addition of language
prohibiting him from possessing any firearms during the pendency of the
amended DVO. The Court of Appeals affirmed, holding that the circuit
court retained jurisdiction under CR 60.01 to correct its own clerical
mistake and to clarify its original order even though more than ten days
had passed between entry of that order and entry of the amended order.
The time restrictions of Rule 59.05 did not apply. Next, the Court held
that the circuit court properly found that the parties had "lived together"
and properly entered a DVO ordering appellant to surrender his firearms.
KRS 403.750 provides that "[a]ny family member or any member of an
unmarried couple" may file a petition for a protective order under the
domestic violence statutes. Here, the evidence showed that the parties
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were in an intimate relationship over the course of six years and that they
lived together for a period of at least seven weeks. This was sufficient to
establish that the parties were "an unmarried couple" for purposes of
entering a DVO.
C.

Dunn v. Thacker, No. 2017-CA-000129, 546 S.W.3d 576 (Ky. App. 2018)
Opinion by Judge Johnson; Judges Combs and D. Lambert concurred.
Dunn and Thacker are the separated parents of a minor child. Dunn's
boyfriend allegedly committed domestic violence against the child,
evidenced primarily by text messages sent from Dunn to Thacker and
shown to the circuit court. The court granted Thacker's petition for a DVO
against Dunn – on behalf of their minor child – based on a finding that
"[Dunn] knew or should have known or allowed or permitted [Boyfriend] to
be a threat of physical injury to [Child] as evidenced by the texts she sent
to [Thacker]." The circuit court also awarded temporary custody of the
child to Thacker. On appeal, Dunn argued that since her boyfriend had
committed the actual violence against her child and not her, the DVO
improperly named her as the offending party and could not stand. In
affirming the decision of the circuit court, the Court of Appeals concluded
that Dunn's inaction in the face of harm inflicted on her child – or any child
under her care – was tantamount to abuse. Relying on KRS 620.010 and
Lane v. Commonwealth, 956 S.W.2d 874 (Ky. 1997), the Court held that
parents, those acting in loco parentis, or even the public at large have an
affirmative duty to prevent or report physical injury to a child. In this case,
Dunn was aware of the abuse, and under the statutory and case law of
the Commonwealth, entering a DVO against her was wholly appropriate
in light of her failure to stop the abuse or to report it to the proper
authorities.

D.

Halloway v. Simmons, No. 2017-CA-000019, 532 S.W.3d 158 (Ky. App.
2017)
Opinion by Judge Maze; Judges Stumbo and Taylor concurred. This
appeal arose from an interpersonal protective order (IPO) entered against
appellant for stalking appellee. Appellee alleged that following their
breakup, appellant went into two restaurants in which she knew appellee
was present (due to his easily identifiable limo being parked in front of the
restaurants). Appellant sought and was granted a DVO because of an
incident that occurred at the first restaurant. Appellee subsequently
sought and was granted the IPO after expressing concern that appellant
would intentionally come to a location he was at to cause him to violate
the DVO. The Court of Appeals reversed the circuit court's issuance of
the IPO. The Court explained that for an individual to be granted an IPO
for stalking, he or she must, at a minimum, prove by a preponderance of
the evidence that the alleged stalker intentionally engaged in two or more
acts directed at the victim that seriously alarmed, annoyed, intimidated, or
harassed the victim, that served no legitimate purpose, and that would
have caused a reasonable person to suffer substantial mental distress.
The individual must further establish that these acts may occur again.
KRS 508.130 & KRS 456.060. Additionally, the individual must prove that
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there was an implicit or explicit threat by the perpetrator that put the victim
in reasonable fear of sexual contact, physical injury, or death. KRS
508.150. The Court determined that the facts in this case did not meet
the elements of stalking and that fear of being charged with violating a
DVO is not "fear of sexual contact, physical injury, or death" as required
by the stalking statute.
E.

Matehuala v. Torres, No. 2017-CA-001572, 2018 WL 1769915 (Ky. App.
Apr. 13, 2018)
Opinion by Judge Nickell; Judges Dixon and Thompson concurred.
Appellant challenged the entry of a DVO in favor of his estranged wife.
Upon receiving a DVO against appellee, appellant vacated the parties'
marital residence. Appellee subsequently moved out. Appellant later
visited the home and, based on its dilapidated condition, concluded that
the residence was abandoned. Without contacting appellee, appellant
removed her personal belongings from the residence and began
renovations. Two days later, appellee saw her belongings piled near the
street and called police. The officers observed that the residence was
uninhabitable, and appellant told them that the items were ruined before
he removed them. The following day, appellee filed for a DVO. Following
a hearing, the circuit court found that disposing of appellee's personal
property without contacting her was "a statement" and constituted
domestic violence. As a result, the court entered a DVO against
appellant. The Court of Appeals reversed, concluding that the evidence
was insufficient to support a finding of domestic violence as that term is
defined in KRS 403.720(1). The Court noted that no evidence was
presented of violence, harm, or infliction of fear of imminent injury, abuse,
or assault. Although appellant's actions may have been unreasonable,
they did not rise to the level of domestic violence.

XVIII. EDUCATION
Roach v. Wilson, No. 2015-CA-001798, 2017 WL 4451171 (Ky. App. Oct. 06,
2017), DR Pending
Opinion by Judge Thompson; Judges Combs and D. Lambert concurred.
Appellant, a school bus driver and employee of the Carlisle County Board of
Education, appealed from a judgment in a tort action awarding Donna Wilson and
her husband $1,910,347. Wilson – who was also a BOE employee – was injured
when a bus driven by appellant during a field trip left the roadway and crashed
into a ravine. Appellant argued that the fellow-employee immunity provision of
the Workers' Compensation Act precluded the tort action against her. She further
argued that the jury's finding that she was voluntarily intoxicated while operating
the school bus involved in the crash was not supported by substantial evidence.
The Court of Appeals affirmed, holding that appellant's voluntary intoxication
while driving the bus so far removed her from the course of her employment that
the Act, including the fellow-employee immunity granted under KRS 342.690(1),
did not apply. The Court also held that sufficient evidence was presented at trial
to support that appellant was under the influence of prescription drugs at the time
of the crash and that the crash was caused by her intoxication.
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XIX.

ELECTIONS
Stoecklin v. Fennell, No. 2016-CA-001780, 526 S.W.3d 104 (Ky. App. 2017)
Opinion by Judge Thompson; Chief Judge Kramer and Judge Clayton concurred.
The Court of Appeals affirmed an opinion and order dismissing an action for
injunctive relief and declaration of rights and certifying the election of a city
commissioner. The sole issue on appeal was whether signing a candidate's
nomination petition earlier than allowed by KRS 118.315(2) rendered voters'
signatures ineffective, depriving the candidate of having a valid nomination
petition and voiding her subsequent election. The Court determined that this
provision was intended to ensure that voters signed the petition for the next
election and would still likely be residents for such an election. The fact that the
petition was signed a few days early was insignificant given that the nomination
petition was signed by eligible registered voters, submitted timely, otherwise
followed all statutory requirements, and was not noted to have any error by the
county clerk. Therefore, the Court concluded that the date on which the petition
was signed is a mere directory requirement as to timing that does not affect the
merits of the election, and the petition substantially complied with KRS
118.315(2).

XX.

EMPLOYMENT
A.

Boggs v. CSX Transportation, Inc., No. 2016-CA-001849, 2018 WL
296829 (Ky. App. Jan. 05, 2018), DR Pending
Opinion by Judge Combs; Judges J. Lambert and Nickell concurred.
Appellant challenged a judgment in favor of CSX Transportation, Inc.
(CSX) in an action brought under FELA (the Federal Employers' Liability
Act). The Court of Appeals vacated and remanded based on erroneous
jury instructions. Appellant was a brakeman and locomotive engineer
with CSX who claimed that during his employment, he was injured by
excessive and harmful vibrations of the engine cab and its defective seats
resulting in cumulative trauma, degenerative osteoarthritis, and disc
disease in his back, neck, and shoulders. He further alleged that he
suffered repetitive trauma injuries to his upper extremities attributable to
overuse and improper placement of engine hand controls. The Court
concluded that the jury was improperly instructed that it might determine
whether appellant "knew or should have known" of the causal connection
between his injury and his employment merely because he "might have
suspected" that fact prior to the running of the pertinent statute of
limitations. The Court held that appellant's inquires or suspicions were
not enough to constitute knowledge of the required causal connection and
that allowing the jury the latitude to infer knowledge from mere
speculation or suspicion was reversible error.

B.

Conley v. Mountain Comprehensive Care Center, Inc., No. 2016-CA000454, 533 S.W.3d 705 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Acree and Clayton concurred.
Appellant, a licensed clinical social worker and a certified drug and
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alcohol counselor, had been employed as Director of the Therapeutic
Foster Care Program at Mountain Comprehensive Care Center, Inc.
(MCCC) since 2009. In 2012, she was terminated from employment for
alleged violations of confidentiality policies and for failing to work with
community partners (specifically the Department for Community Based
Services). Appellant subsequently filed a wrongful termination case in
which she alleged that MCCC discriminated against her because of her
age. The circuit court found that appellant had, in fact, made a prima facie
case for age discrimination but then found that the employer provided
legitimate and non-discriminatory reasons for the termination. Thus, the
burden of proof shifted back to appellant to submit "proof of cold hard
facts creating an inference showing age discrimination was a determining
factor in the discharge." Harker v. Federal Land Bank of Louisville, 679
S.W.2d 226, 229 (Ky. 1984). The circuit court found appellant's evidence
to consist of subjective beliefs and theories rather than the specific
evidence of pretext necessary to avoid summary judgment. Summary
judgment in favor of MCCC was affirmed by the Court of Appeals. The
Court held that the circuit court applied the proper standard of review
regarding age discrimination. Moreover, the denial of appellant's CR
59.05 motion to alter, amend, or vacate was consistent with Kentucky's
at-will employee doctrine.
C.

Greissman v. Rawlings and Associations, PLLC, No. 2016-CA-000055,
2017 WL 3567838 (Ky. App. Aug. 18, 2017), DR Pending
Opinion by Judge J. Lambert; Judge Clayton concurred; Judge Maze
concurred in result only and filed a separate opinion. These appeals
arose from an action in which appellant alleged that she was wrongfully
terminated by her employer when she refused to sign a Confidentiality
and No Solicitation Agreement that she believed was prohibited by the
Kentucky Bar Association Ethics Rules, specifically SCR 3.130(5.6). The
circuit court granted summary judgment and dismissed appellant's
complaint, which she challenged on appeal. The employer filed a crossappeal from an earlier order denying its motion to dismiss. The Court of
Appeals held that the circuit court erred as a matter of law in denying the
employer's motion to dismiss, which mooted the appeal from the final
judgment. The dispositive issue addressed whether SCR 3.130(5.6),
which prohibits an attorney from agreeing to restrict his or her rights to
practice after leaving an employer, supported a wrongful termination
claim arising from a violation of public policy. The Court held that the
public policy exception to Kentucky's terminable-at-will doctrine
addressed in Grzyb v. Evans, 700 S.W.2d 399 (Ky. 1985) is limited to
public policy created in constitutional or statutory provisions – not public
policy set forth in the Supreme Court Rules; therefore, the circuit court
erred in denying the motion to dismiss. Because the circuit court later
dismissed the complaint on other grounds, its judgment was affirmed. In
his separate opinion concurring in result only, Judge Maze urged the
Supreme Court to consider this issue because it places attorneys in the
untenable position of either having to sign an agreement in contravention
of Rule 5.6 or facing termination with no legal remedy. Judge Maze
opined that Kentucky's Rules of Professional Conduct create enforceable
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public policy in this area equal in weight to public policy created in the
Constitution or statutory provisions. He further argued that the Supreme
Court has the exclusive power to make disciplinary rules for its members
and that the legislature has no authority to set public policy in this field.
D.

Kentucky Retirement Systems v. Chamberlain, No. 2017-CA-000175,
2018 WL 1546708 (Ky. App. Mar. 30, 20108), Rehearing Pending
Opinion by Judge Combs; Chief Judge Kramer and Judge Thompson
concurred. Prior to his retirement, appellee sought counsel from the
Kentucky Retirement Systems (KERS) concerning his benefits and the
conditions restricting any future re-employment. He also consulted with
KERS prior to obtaining any post-retirement employment. After appellee
was elected Jailer of Mercer County, KERS sought to void his benefits
and to recoup $176,831.70 due to an alleged overpayment of the benefits
he received. The KERS Board of Trustees voided appellee's retirement
benefits, but the Franklin Circuit Court reversed. The Court of Appeals
agreed with the circuit court and concluded that KERS was equitably
estopped from voiding appellee's retirement benefits. The Court further
held that KERS and its employees owe a fiduciary duty to members of the
retirement systems when educating or giving advice to them, as outlined
in KRS 61.650(1)(c). Because the application of equitable estoppel was
appropriate in this case, KERS was barred from voiding or seeking any
repayment of retirement benefits paid to appellee.

E.

Larison v. Home of the Innocents, No. 2016-CA-001910, 2018 WL
2167323 (Ky. App. June 11, 2018)
Opinion by Judge Jones; Judges D. Lambert and Taylor concurred. The
Home of the Innocents (HOTI) employed appellant as a certified nursing
assistant. Appellant suffered a severe stroke that rendered her fully
incapacitated for over four months and unable to fully speak for nearly a
year after her separation from HOTI. In response, appellant's husband
Charles contacted HOTI and requested paperwork under the Family
Medical Leave Act (FMLA) on her behalf. After HOTI forwarded the
FMLA paperwork to Charles on August 11, 2014, he emailed a request to
HOTI for "discharge papers for resignation under medical" on August 13.
HOTI then processed appellant's resignation as having been requested
on August 13, despite Charles never sending a follow-up email, as
requested by HOTI. On August 22, Charles submitted the completed
FMLA paperwork to HOTI. However, by the time HOTI received the
FMLA request papers, appellant's employment with HOTI had already
been terminated. Two months later, appellant filed a civil complaint
against HOTI for discriminatory and unlawful discharge on the basis of a
disability or a perceived disability in violation of KRS Chapter 344.010 et
seq. failure to accommodate and retaliation and unlawful discharge in
violation of KRS 344.280. After a discovery period, HOTI moved for
summary judgment on all claims. The circuit court granted HOTI's motion
after finding that there were no genuine issues of material fact that would
make it possible for appellant to prevail at trial. On appeal appellant
challenged the circuit court's findings regarding her disability
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discrimination claim and her failure to accommodate claim. The Court of
Appeals held that appellant could not establish a prima facie case of
either disability discrimination or failure to accommodate because she
was unable to perform the essential functions of her employment position,
with or without accommodation, after her stroke. As a matter of law, then,
HOTI was entitled to summary judgment on those claims. In reaching this
decision, the Court emphasized that appellant's complaint alleged only
state law claims and did not pursue any federal-law-based claims under
the Americans with Disabilities Act or the FMLA. Therefore, it could offer
no opinion on the viability of any claim under those provisions.
F.

Marshall v. Montaplast of North American, Inc., No. 2017-CA-000345,
2018 WL 1973461 (Ky. App. Apr. 27, 2018), DR Pending
Opinion by Judge Dixon; Judges Johnson and Taylor concurred.
Appellant challenged an order dismissing her wrongful discharge
complaint pursuant to CR 12.02. Appellant informed some of her
coworkers that one of their supervisors was a registered sex offender;
shortly thereafter, Montaplast terminated her employment. Appellant
subsequently filed a complaint in which she asserted that her termination
was contrary to the public policy that citizens should be able to freely
access information regarding registered sex offenders, as evidenced by
Kentucky's sex offender registration statutes. The complaint was
dismissed pursuant to CR 12.02(f) for failure to state a claim, and the
Court of Appeals affirmed. Appellant argued that KRS 17.510 and KRS
17.580 require a sex offender to submit certain information to be
displayed "for public dissemination" on the registry website. She further
pointed out that KRS 17.580(5)(b) provides immunity from criminal and
civil liability for "any person" who, in good faith, disseminates information
from the registry website. According to appellant, these statutes
prohibited Montaplast from terminating her for exercising her right to
disseminate sex offender registry information to her coworkers. The Court
disagreed and held that private employers and employees are not
included within the provisions of KRS 17.500 et seq. Consequently,
appellant could not establish that the registration statutes are directed at
providing "protection to the worker in his employment situation."

XXI.

ESTATES
A.

Sluss v. Estate of Sluss, No. 2016-CA-001826, 2018 WL 910819 (Ky.
App. Feb. 16, 2018), DR Pending
Opinion by Judge Combs; Judges Jones and Nickell concurred. This
appeal was brought in a probate case in which the issue was a challenge
to the testamentary capacity of the testatrix. Appellant – her daughter –
challenged the entry of summary judgment in favor of her aunt, the sister
of the testatrix, and the executrix of the estate. The Court of Appeals
affirmed, holding that appellant presented insufficient affirmative evidence
as to the alleged lack of testamentary capacity. Bare allegations and
speculation fail to constitute affirmative evidence of incapacity or of undue
influence.
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B.

Wolfe v. Young, No. 2016-CA-000540, 521 S.W.3d 598 (Ky. App. 2017)
Opinion by Judge Combs; Judges Clayton and Taylor concurred. The
Court of Appeals granted discretionary review in this probate case. The
district court removed appellant as executor of his father's estate after
protests by several beneficiaries concerning his discretionary decisions in
the administration of the estate. The circuit court affirmed the order of
removal. The Court of Appeals reversed, holding that removal of an
executor named by a testator requires a heightened standard and a much
more convincing showing of impropriety beyond what would be required
to remove a court-appointed administrator. The mere dissatisfaction on
the part of the beneficiaries in this case did not rise to the standard
sufficient to warrant removal of the executor.

XXII.

FAMILY LAW
A.

Baldwin v. Mollette, No. 2016-CA-001693, 527 S.W.3d 830 (Ky. App.
2017)
Opinion by Judge Clayton; Chief Judge Kramer and Judge Taylor
concurred. Appellant appealed the family court's denial of visitation. The
Court of Appeals reversed and remanded, holding that the family court
failed to consider the statutory requisites in KRS 403.320(1) and to
ascertain whether visitation would have endangered seriously the
children's physical, mental, moral, and emotional health. Additionally, the
Court made two procedural observations. First, it noted that a person
with a power of attorney is not permitted to act as an "attorney-in-fact" for
another. Second, the Court explained that motions for visitation must be
proffered on the docket where custody has been determined. In this
matter, the motion was made in the paternity docket, but the order of
permanent custody had not been entered in the paternity action.

B.

Cobane v. Cobane, No. 2016-CA-001869, 544 S.W.3d 672 (Ky. App.
2018)
Opinion by Judge Maze; Chief Judge Kramer and Judge Jones
concurred. Marc Cobane (Marc) appealed from findings of fact,
conclusions of law, and a decree dissolving his marriage to Laurie
Cobane (Laurie). Marc argued that the circuit court erred in its
classification of his non-marital interests in certain property, its valuation
of his interest in a family business, and in its division of marital property.
The Court of Appeals first concluded that the circuit court erred by
classifying as marital the encumbered balance in Marc's Employee
Transition Program (ETP) account. This debt represented unearned
income that Marc would have a right to receive only after the marriage.
As a result, the circuit court erred by classifying the ETP funds as marital
and also by including the encumbered ETP funds in the amount of
divisible marital assets and in its calculation of the equalization payment
due to Laurie. The Court further held, however, that the circuit court did
not clearly err in classifying and valuing Marc's other interests, and the
court did not abuse its discretion in its division of marital property with
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respect to those assets. For example, the Court rejected Marc's argument
that the circuit court erred in its classification and valuation of his interest
in an LLC that operated a farm in Nicholas County. Marc claimed that he
contributed the proceeds from the sale of a pre-marital farm into the
purchase of the Nicholas County farm. But while Marc established his
non-marital interest in his previously owned property, he failed to meet his
burden of tracing those proceeds into the Nicholas County farm or the
LLC. Marc also argued that the circuit court erred in valuing his interest in
the LLC – specifically by failing to apply a discount relating to minority
ownership. The Court of Appeals held that a minority discount may be
appropriate to value Marc's interest, but the decision to apply the discount
rested within the discretion of the circuit court based upon the facts of the
particular case. Here, the assets of the LLC consisted of only the farm
and its livestock, and Marc had voluntarily reduced his equal interest in
the LLC. Furthermore, Marc and his father had left the farm titled in their
own names until after the dissolution action was filed. Under these
circumstances, the evidence did not compel the application of a minority
discount. Finally, the Court rejected Marc's contentions regarding the
valuation of his non-marital interests in two retirement accounts and a life
insurance policy, concluding that he had failed to establish that the
increases in these accounts were attributable to his non-marital
contributions.
C.

Dotson v. Dotson, No. 2013-CA-001598, 523 S.W.3d 441 (Ky. App. 2017)
Opinion by Judge Jones; Judges Dixon and J. Lambert concurred. The
parties filed an appeal and cross-appeal from an order classifying and
dividing their assets following the dissolution of their marriage.
Specifically at issue were the division and classification of Colette's Class
A common UPS stock and the classification of Colette's unvested
Restricted Performance Unit (RPU) stock. Colette argued that the circuit
court erred in finding that only 647 shares of her Class A common stock
were premarital property, as it should have considered a stock split that
occurred subsequent to her acquiring that stock. However, the Court of
Appeals declined to consider the stock split argument. The Court noted
that during the parties' prehearing conference, the parties had reached an
agreement settling all issues except those expressly reserved – which
included only "miscellaneous personalty and reservation of UPS RPU
stock." Therefore, the Court accepted Darren's argument that the stock
split issue had not been reserved for appeal. Colette additionally argued
that the circuit court erred in designating her unvested RPUs as marital
property, as she had not yet earned – and might never earn – the stock
the RPUs represented. The Court disagreed with Colette, noting that the
RPU plan indicated that RPUs do have a quantifiable value when issued
to employees, that RPUs represent a bonus earned by the employee, and
that an employee has a right to enforce the RPU plan if it is not
administered according to the company's agreement. Based on those
factors, the Court held that the RPUs were, in fact, Colette's marital
property. Accordingly, the Court affirmed.
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D.

Duffy v. Duffy, No. 2016-CA-000983, 540 S.W.3d 821 (Ky. App. 2018)
Opinion by Judge Dixon; Judges Acree and Jones concurred. The Court
of Appeals affirmed a judgment wherein the circuit court determined that
Matthew Duffy's unvested "restricted stock units" (RSUs) awarded
through his employment with Amazon were marital property and subject
to division by the court. The RSUs were transferred to Matthew and set
aside in an account at Morgan & Stanley in his name. The account
statements listed the total number of RSUs Matthew had received during
his employment and delineated how many had vested and been sold, as
well as how many non-vested RSUs remained in the account and on what
date they were to vest. Citing to its recent opinion in Dotson v. Dotson,
523 S.W.3d 441 (Ky. App. 2017), the Court concluded that while the
RSUs were speculative in the sense that full vesting may never occur,
they were nonetheless more than merely a speculation. Rather, the
RSUs represented an award to Matthew that could be enforced under the
terms of the plan. Therefore, the circuit court did not err in finding that the
value of Matthew's accrued ownership rights in the non-vested stock
constituted marital property. The Court further determined that the circuit
court correctly ruled that Matthew's decision to voluntarily resign from
Amazon two months before his RSUs were due to vest was for the sole
purpose of depriving Faustina Duffy of her proportionate share of the
marital assets, and, thus, constituted a dissipation of marital assets.

E.

Giese v. Giese, No. 2015-CA-001629, 529 S.W.3d 791 (Ky. App. 2017)
Opinion by Judge Johnson; Chief Judge Kramer and Judge Acree
concurred. Appellant challenged an order denying his motion to modify
support and maintenance obligations established in 2006 in dissolution
proceedings initiated in a Tennessee court. The Court of Appeals
reversed and remanded, holding that the circuit court was barred from
ruling on the merits of appellant's motion to modify spousal maintenance
under Kentucky and Tennessee statutory law. Citing to KRS 407.5211(1)
& (2) and Tenn. Code Ann. §36-5-2211(a) & (b), the Court concluded that
because the parties' divorce occurred in a Tennessee court, which
applied Tennessee law, appellant's attempt to modify the Tennessee
court's order must occur in a Tennessee court. Kentucky courts have no
authority or subject-matter jurisdiction to modify a Tennessee court's
spousal maintenance order. The Court further held that the circuit court
retained the authority and duty to enforce the Tennessee court's spousal
maintenance order.

F.

Goodlett v. Brittain, No. 2016-CA-000632, 544 S.W.3d 656 (Ky. App.
2018)
Opinion by Judge Maze; Judges Jones and J. Lambert concurred.
Michael Goodlett appealed from an order granting grandparent visitation
to Bill and Marsha Brittain (the Brittains). The Brittains also appealed from
that order, alleging that the visitation awarded was inadequate. The Court
of Appeals first concluded that the circuit court had subject matter
jurisdiction over the matter even though the Brittains withdrew their
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petition for visitation prior to its service on Goodlett and subsequently reopened it. The Court noted that the circuit court clearly had subject-matter
jurisdiction over the petition for grandparent visitation; however, it lost
particular-case jurisdiction when it dismissed the petition at the Brittains'
request. The Court held, though, that because Goodlett did not object to
the motion to re-open the case or request specific findings under CR
60.02, he effectively consented to the circuit court's exercise of
jurisdiction over the case and waived any right to raise the issue on
appeal. The Court next agreed with Goodlett that the circuit court's factual
findings were insufficient to justify an award of grandparent visitation.
Therefore, the Court reversed and remanded for entry of additional
findings.
G.

Hillard v. Keating, No. 2017-CA-001176, 2018 WL 1769313 (Ky. App.
Apr. 13, 2018)
Opinion by Judge J. Lambert; Judges Combs and Johnson concurred.
Hillard challenged a post-decree order modifying a settlement agreement
and permitting her former husband to claim the dependent-child tax
exemptions for their younger two children. The Court of Appeals affirmed.
The Court held that the circuit court did not abuse its discretion because
the original allocation was by agreement of the parties and the decision
represented an equitable and reasonable method to balance the equities
between the parties based upon the ruling that the oldest child could not
be claimed and the large portion of the unusually high healthcare costs of
the children that would be borne by the husband.

H.

Lewis v. Estate of Lewis, No. 2015-CA-001369, 2018 WL 793119 (Ky.
App. Feb. 09, 2018), DR Pending
Opinion by Judge Nickell; Judges Dixon and Jones concurred. Richard
and Linda Kay Lewis entered into a marital settlement agreement (MSA)
dividing their assets. Linda agreed to convey the marital residence to
Richard who, in return, was to execute a will bequeathing the residence
and its contents to Linda at his death, providing that he still owned the
property. Linda was to execute a will leaving all of her property to the
parties' two sons. The day after a decree was entered incorporating the
terms of the MSA, the parties met with shared counsel to execute the
deed and wills. Pursuant to an alleged oral agreement, Richard's will was
modified to mirror Linda's, i.e., leaving all of his property to the parties'
sons. Following Richard's death, Linda filed a claim against his estate
seeking possession of the marital home and its contents. The claim was
rejected, and Linda subsequently filed suit seeking specific performance
of the MSA and conveyance of the marital home and contents to her.
Throughout the proceedings, Linda denied agreeing to the modification of
Richard's will and classified any statements to the contrary as lies,
including those from her sons and counsel who had represented the
couple through their divorce. The circuit court found the existence of an
oral modification to the MSA, rejected Linda's claim against the estate,
and ordered probate to proceed. Seeking reversal, Linda appealed and
argued that the MSA specifically precluded modification. Relying on
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Brown v. Brown, 796 S.W.2d 5 (Ky. 1990), she contended that the parties
settled their affairs "with a finality beyond the reach of the Court's
continuing equitable jurisdiction." The Court of Appeals affirmed after
concluding that the MSA provision prohibiting modification applied only to
judicial actions; it did not preclude amendments or alterations by the
parties without court intervention. The circuit court was not asked to
modify the terms of the MSA but instead was tasked with enforcing its
terms, including any modifications made by the parties.
I.

Lewis v. Fulkerson, No. 2015-CA-001293, 2017 WL 4320666 (Ky. App.
Sep. 29, 2017), DR Pending
Opinion by Chief Judge Kramer; Judges D. Lambert and Nickell
concurred. This appeal and cross-appeal was taken from a family court's
judgment regarding property division and child support in the parties'
dissolution action. On appeal, wife argued that the family court erred by
determining that the proceeds from the sale of husband's business were
his non-marital property because the business appreciated during the
marriage due, in part, to her contributions. Husband argued that the
family court erred by awarding wife the property in a certain trust as a gift
from him primarily because the family court denied him the opportunity to
elicit testimony from the parties' estate planning attorney on attorneyclient privilege grounds. Wife further argued that the family court erred in
not awarding her child support in light of husband's superior income. The
Court of Appeals affirmed in part, vacated in part, and remanded the case
for further proceedings. Regarding the dispute over the business
proceeds, the Court held that wife's contributions to the business were
minimal, at best, and because husband started the business long before
the parties were married, the proceeds (and any appreciation in value)
were his non-marital property. Regarding the gift determination, the Court
held that the family court erred by not allowing the testimony of the
parties' estate planning attorney. First, KRE 503(d)(5), the joint-client
exception to the attorney-client privilege, applied to the facts of this case
and the family court abused its discretion in not allowing the attorney's
testimony. Further, even if the joint-client exception did not apply,
husband only asked for the attorney's testimony regarding his trust, which
was created years before the trust at issue in this case. Therefore, the
family court committed reversible error. Lastly, because the family court
based its decision to not award child support due, in part, to wife receiving
a large sum of money via the gift determination, the Court determined this
issue would have to be revisited upon remand.

J.

Mays v. Mays, No. 2016-CA-001409, 541 S.W.3d 516 (Ky. App. 2018)
Opinion by Judge Acree; Judges Clayton and J. Lambert concurred. A
separation agreement between an ex-husband and ex-wife included a
maintenance provision that prohibited modifying the obligation to pay
maintenance but was silent regarding modification of the maintenance
amount. The Court of Appeals affirmed the family court's order denying
the ex-husband's motion to find the entire agreement unconscionable.
However, the Court reversed the family court's denial of the ex-husband's
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motion to modify maintenance and remanded to determine whether the
ex-wife was cohabitating and, if so, whether that constituted changed
circumstances sufficient to justify modification of the maintenance amount
based on KRS 403.250.
K.

Miranda v. Miranda, No. 2015-CA-001483, 536 S.W.3d 196 (Ky. App.
2017)
Opinion by Judge J. Lambert; Judges Jones and Stumbo concurred. Two
appeals were brought from orders denying wife's motion to force the sale
of the parties' marital residence and denying wife's motion for a hearing
on visitation with the parties' children. The Court of Appeals affirmed in
the first appeal, holding that the circuit court properly denied wife's motion
to compel the sale of the marital residence. The parties' settlement
agreement spoke to the issue and provided for husband to refinance the
house and then pay wife her share of the proceeds. The Court noted that
husband demonstrated that wife was partially responsible for the delay in
refinancing; moreover, wife accepted the payment and should not now
complain about the extension of time granted husband. As to the second
appeal, the Court vacated and remanded the circuit court's order denying
the motion for a hearing on visitation with the parties' children. Although
the parties had agreed to abide by the appointed psychologist's
recommendations, wife was entitled to a hearing on the issue of whether
visitation with her would be in the best interests of the children. KRS
403.320(3); Humphrey v. Humphrey, 326 S.W.3d 460 (Ky. App. 2010).

L.

Simms v. Estate of Blake, No. 2017-CA-000306, 2018 WL 2167322 (Ky.
App. May 11, 2018), Rehearing Pending
Opinion by Judge Jones; Judge Nickell concurred in result only and filed
a separate opinion; Judge Combs dissented and filed a separate opinion.
The circuit court found that appellant had abandoned the care and
maintenance of his son, Brandon Michael Blake, during his minority and
concluded that appellant was foreclosed by Mandy Jo's Law, KRS
391.033 and KRS 411.137, from receiving a distribution from Brandon's
estate or any of the proceeds recovered for Brandon's wrongful death.
On appeal, appellant asserted that the finding that he had abandoned
Brandon was at odds with the undisputed fact that he was never
delinquent in paying his court-ordered child support for Brandon. As a
result, appellant argued that he did not willfully abandon Brandon, and he
sought reversal of the circuit court's conclusion that Mandy Jo's Law
barred him from recovering from Brandon's estate and wrongful death
proceeds. Alternatively, appellant sought to vacate the circuit court's order
and to remand this matter for additional proceedings. In a 2-1 vote with
three separate opinions written, the Court of Appeals affirmed. Of note,
the majority opinion provided that a preponderance of evidence standard,
the default standard in ordinary civil actions, is the appropriate standard
of proof in a Mandy Jo's Law proceeding. The Court then noted that "care
and maintenance" are interrelated components of a parent's overall
responsibilities for his or her minor children and that these words must be
combined to define a parent's overall responsibilities. The ultimate
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question is whether the parent abandoned his or her child, and no one
factor is determinative of that issue. Here, while appellant provided child
support for Brandon, he failed to perform virtually every other obligation
as a parent. Consequently, the circuit court did not err in making a finding
of abandonment. Of further note, both the concurring and dissenting
opinions expressed considerable concern about the conduct of appellees
during the probate process.
XXIII. FEES AND COSTS
A.

Commonwealth v. Bowling, No. 2016-CA-001181, 2018 WL 663004 (Ky.
App. Feb. 02, 2018), DR Pending
Opinion by Judge Acree; Chief Judge Kramer and Judge Jones
concurred. The Court of Appeals reversed an order directing the Energy
and Environment Cabinet to pay the costs of a receiver. The Court held
that taxpayers are not responsible for a receiver's shortfalls and that the
circuit court failed to consider CR 54.04, which provides that when the
Commonwealth or one of its agencies is involved in a civil action, fees
shall only be imposed to the extent that the law permits. The Court further
held that: (1) although a receiver's expenses are typically paid from
revenue generated by the receivership, when there is a shortfall the
expenses can be shifted as costs to the parties; and (2) the circuit court
cannot shift the costs to the successful plaintiff on the basis of nothing
more than that he instituted an action that required appointment of a
receiver and in which he was the prevailing party.

B.

Garmer & Prather PLLC v. Independence Bank, No. 2015-CA-001440,
538 S.W.3d 315 (Ky. App. 2018)
Opinion by Judge Johnson; Judges Jones and Thompson concurred. This
appeal arose from a wrongful death case that was simultaneously
prosecuted in separate federal and state court actions. After the state
court case was settled, the federal case was dismissed. Appellants, the
attorneys who litigated the federal case, argued that they were entitled to
recover fees and expenses from Independence Bank, the administrator of
the decedent's estate, on a quantum meruit basis. Appellants argued that
the Estate knowingly and eagerly received and accepted their work
product from the federal action, moved to incorporate it into its own case,
and used that work product for its own benefit to move quickly to
settlement. Appellants further argued that if it had not been for their
efforts in the federal litigation, the estate's claims in state court would
have been barred by the statute of limitations. The circuit court rejected
appellants' arguments and granted the bank's motion for summary
judgment. The Court of Appeals reversed and remanded, holding, as a
matter of law, that the circuit court erred in not applying the four-pronged
test for quantum meruit and in not considering whether the estate had
accepted or acquiesced in the services provided by appellants and had
thereby made an implied promise to pay.
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XXIV. FRAUD
Gentry v. Noe, No. 2017-CA-000039, 545 S.W.3d 323 (Ky. App. 2018)
Opinion by Judge Maze; Chief Judge Kramer and Judge Johnson concurred.
Appellants challenged the dismissal of their fraud claim against appellee, a
county clerk in Lee County. The claim arose from an incident in which appellee
recorded an invalid marriage license for a woman and appellants' father, who
was incapacitated and on his deathbed and who died prior to the license being
recorded. The Court of Appeals affirmed. The Court held that appellant failed to
allege facts which would amount to either fraud by misrepresentation or fraud by
omission. First, fraud by misrepresentation would have required appellee to
make a material representation to appellants, which according to the record did
not occur in this case. Second, in order to prevail on the fraud by omission claim,
appellants would have needed to establish that appellee had a duty to disclose
the marriage license to them. Had appellee been asked to produce the marriage
license, she would have had a duty to do so because it is a public record.
However, appellee was never asked to do so. The Court of Appeals also agreed
with the circuit court that appellee was entitled to qualified immunity for any
claims against her in her individual capacity following the dismissal of the fraud
claims.
XXV. IMMUNITY
A.

County Employees Retirement System v. Frontier Housing, Inc., No.
2014-CA-001623, 536 S.W.3d 712 (Ky. App. 2017)
Opinion by Judge Nickell; Judges Acree and Jones concurred. In 2002
and 2003, two Kentucky non-profit corporations providing low-and
moderate-income housing in Eastern Kentucky applied for and were
granted membership in the County Employees Retirement System
(CERS), a public retirement system administered by the Kentucky
Retirement Systems (KyRS) for county and school board employees
under KRS 78.510 et seq. In 2013, the two non-profits jointly petitioned
the Franklin Circuit Court for a declaratory judgment deeming them
ineligible to participate in CERS and allowing them to withdraw therefrom
because neither is a county or a school board. KyRS argued that allowing
the non-profits to cease participating in CERS would shift their portion of
the unfunded liability of CERS to other participants and potentially to the
state. KyRS also suggested that other entities would seek to abandon
CERS if this litigation succeeded. KyRS asserted multiple defenses, most
notably sovereign immunity. On the strength of Commonwealth v.
Kentucky Retirement Systems, 396 S.W.3d 833 (Ky. 2013), the Franklin
Circuit Court found that sovereign immunity does not apply to a petition
for declaratory judgment because all that is being decided is the rights of
the party – it does not reach into the state's coffers. The Court of Appeals
granted immediate de novo review of what would otherwise be an
interlocutory appeal in light of the assertion of sovereign immunity.
Limiting its review to that claim, the Court unanimously affirmed the denial
of the motion to dismiss.
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B.

Hammond v. Little, No. 2016-CA-000707, 2018 WL 1037740 (Ky. App.
Feb. 23, 2018), Rehearing Denied
Opinion by Judge Thompson; Judges Jones and Maze concurred. Irma
Little filed this action against Larry Hammond, in his official capacity as
State Manager of the Breathitt County Schools; the Board of Education of
Breathitt County; the Kentucky Board of Education; and Terry Holliday, in
his official capacity as Kentucky Education Commissioner. She alleged
that the provisions of KRS 161.011, applicable to classified school
employees, were not complied with when there was a reduction in force
and her contract was not renewed. In addition to alleging that appellants'
actions violated Section 2 of the Kentucky Constitution and requesting
declaratory judgment, Little also asked to be retroactively reinstated to
her full contract for the 2013-2014 school year with no lost time, salary, or
benefits. The circuit court granted Little summary judgment and awarded
her lost wages and benefits for the 2013-2014 school year, including her
out-of-pocket medical expenses and retirement contributions. The Court
of Appeals reversed, holding that while Little could be awarded
prospective relief, the award of back pay and retroactive benefits was
precluded by immunity. The Court noted that KRS 161.011 did not
expressly or by overwhelming implication waive immunity. Moreover,
because Little's contract was later renewed for the 2014-2015 school
year, there was no prospective relief available.

C.

Harrod v. Caney, No. 2016-CA-000744, 2018 WL 1021339 (Ky. App. Feb.
23, 2018), DR Pending
Opinion by Judge Thompson; Judges Johnson and Jones concurred. The
Court of Appeals affirmed an opinion and order denying the Franklin
County Coroner's motion for summary judgment based on absolute
immunity and qualified immunity. The coroner and his deputy seized the
body of a man who died from natural causes based on a dispute about
the disposition of his body. Prior to his death, his wife completed a preneed cremation authorization for her husband as his power of attorney.
However, his daughter sought to enforce the decedent's wish, as
expressed in a non-binding note, for burial above his first wife with the
arrangements to be handled by the funeral home owned by the coroner.
The coroner refused to release the body until they reached an agreement,
with the daughter's wishes ultimately prevailing. The wife subsequently
filed a complaint against the coroner alleging unlawful invasion of the right
of sepulture, mishandling and mutilation of a corpse, tortious interference
with contract, and intentional infliction of emotional distress. The Court of
Appeals concluded that while the claim by the wife against the coroner in
his official capacity was barred by absolute immunity, his office was still
liable for the deputy coroner's actions under KRS 72.045. The Court
further held that it could not be found as a matter of law that the coroner
acted in good faith in seizing the body. The law is clear that a surviving
spouse has precedence in determining the disposition of a body over
adult children. Moreover, the coroner's authority to issue or not issue a
permit for transportation for cremation under KRS 213.081 did not
authorize him to seize the body or embalm it while waiting for the family to
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reach an agreement. Ultimately, the coroner was not entitled to summary
judgment on grounds of qualified immunity because questions of fact
remained as to whether he acted within the scope of his perceived duty
by attempting to enforce the decedent's wishes and believing that he had
legal authority to do so, or whether he knew he was acting beyond the
scope of his office but used its authority to further his own pecuniary
interests.
D.

Kinney v. Maggard, No. 2014-CA-001127, 2018 WL 1022549 (Ky. App.
Feb. 23, 2018), DR Pending
Opinion by Judge Nickell; Judge Clayton concurred; Judge Thompson
dissented and filed a separate opinion. Kinney and Maggard are
OB/GYNs. Kinney testified as an expert witness on behalf of Maggard's
former patient in a federal medical malpractice lawsuit. After a finding
that Kinney lacked objectivity and credibility, the federal case was
dismissed with prejudice. Before the case was dismissed, Kinney filed a
grievance against Maggard with the Kentucky Board of Medical Licensure
(KBML). As a result of these events, Maggard filed a complaint in state
circuit court alleging that Kinney's testimony – both in deposition and at
trial – constituted libel and slander. Maggard subsequently amended her
complaint to allege defamation based on comments Kinney had made to
the KBML. Relying in part on the judicial statements privilege, Kinney
sought dismissal of the complaint because his challenged statements
occurred during judicial proceedings, which are afforded absolute
immunity from suit. The circuit court denied the motion to dismiss without
explanation. In a 2-1 vote, the Court of Appeals reversed in part and
remanded. In particular the Court held that, consistent with Morgan &
Pottinger, Attorneys, P.S.C. v. Botts, 348 S.W.3d 599 (Ky. 2011), a
physician who files a grievance with the KBML against a doctor may
successfully assert the same absolute immunity afforded an individual
filing a KBA complaint against an attorney.

E.

Nave v. Feinberg, No. 2015-CA-000275, 539 S.W.3d 685 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Nickell and Taylor concurred.
Appellant challenged three orders dismissing her claims against a
licensed psychologist, a social worker employed in the psychologist's
office, and an attorney representing her former husband. The claims
related to a custodial evaluation performed during the course of a marital
dissolution action. The Court of Appeals affirmed, holding that the
psychologist and social worker were entitled to quasi-judicial immunity
pursuant to Stone v. Glass, 35 S.W.3d 827 (Ky. App. 2000), because they
were appointed by the circuit court to perform a custodial evaluation in the
dissolution action. The Court further held that the attorney was entitled to
absolute immunity pursuant to the judicial statements privilege because
appellant's claims arose from either the dissolution or Cabinet
proceedings and therefore involved a judicial proceeding in which the
attorney was representing his client. The Court also agreed that
appellant's claims were barred by the one-year statute of limitations and
failed to state a claim upon which relief could be granted.
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F.

Steffan v. Smyzer by and through Rankins, No. 2016-CA-001180, 540
S.W.3d 387 (Ky. App. 2018)
Opinion and order dismissing by Judge Dixon; Judges Acree and Stumbo
concurred. The Court of Appeals dismissed appellant's appeal from an
opinion and order denying his motion for summary judgment based on
immunity under the federal Paul D. Coverdell Teacher Liability Protection
Act of 2001 (the Teacher Protection Act). The Court noted that in Breathitt
County Bd. of Education v. Prater, 292 S.W.3d 883 (Ky. 2009), the
Supreme Court of Kentucky recognized an exception to the general rule
that a denial of a motion for summary judgment constitutes an
interlocutory order in holding that "an order denying a substantial claim of
absolute immunity is immediately appealable even in the absence of a
final judgment." Under Prater, however, only immunity from suit and,
therefore, immunity from the burdens of litigation warrants an exception to
CR 54.01's finality rule. Citing its recent unpublished opinion in Walker v.
Brock, 2016 WL 4410706 (Ky. App. Aug. 19, 2016), the Court of Appeals
concluded that the Teacher Protection Act provides an exemption from
liability rather than immunity from suit. Because it is a statutory defense
to liability only, appellant's denial of immunity under the Teacher
Protection Act "can be vindicated following a final judgment as with any
other liability defense." Thus, the Court held that while Prater makes it
clear that the denial of immunity from suit may be immediately
appealable, a ruling concerning immunity from liability, as afforded by the
Teacher Protection Act, is not. Accordingly, the circuit court's order was
interlocutory in nature and, as such, the appeal was dismissed.

G.

University of Kentucky v. Davis, No. 2015-CA-001493, 2017 WL 4079000
(Ky. App. Sep. 15, 2017), DR Pending
Opinion by Judge Thompson; Judges Combs and Stumbo concurred. In
separate cases, the Franklin Circuit Court denied the University of
Kentucky's motions to dismiss actions filed by former employees after
they were denied long-term disability (LTD) benefits. UK contended that
any claim by the employees for declaratory and injunctive relief was
precluded by governmental immunity. The circuit court denied the request
for immunity, and the Court of Appeals affirmed, holding that at this point
in the litigation when no discovery had taken place, dismissal based on
immunity was not appropriate. Although the Supreme Court of Kentucky
held in Furtula v. University of Kentucky, 438 S.W.3d 303 (Ky. 2014), that
the LTD program did not create a contract between UK and its
employees, the Court of Appeals held that the former employees had a
property interest in the program as beneficiaries of the LTD trust.
Therefore, whatever immunity UK has as a state agency did not preclude
a declaratory judgment action based on allegations that UK violated
Section 2 of the Kentucky Constitution when it denied benefits. The Court
further held that whether the former employees could seek relief
compelling UK to direct the trustee to grant benefits under the LTD
program depended on whether the funds to pay the benefits were public
or private. Because no discovery had occurred and the circuit court did
not make findings on the issue, the issue was prematurely presented.
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XXVI. INSURANCE
A.

Andrews v. Travelers, No. 2016-CA-000107, 2018 WL 1219414 (Ky. App.
Mar. 09, 2018), DR Pending
Opinion by Judge Nickell; Judges Dixon and Johnson concurred.
Appellant was an injured passenger in an uninsured automobile accident.
She applied for basic reparation benefits (BRB) through the Kentucky
Assigned Claims Plan; her claim was assigned to Travelers. Appellant
submitted medical bills exceeding $10,000 to Travelers. However, shortly
after doing so, she sent a letter to Travelers reserving the right to direct
BRB payments. Appellant later filed suit against Travelers for its failure to
issue BRB payments. Travelers moved for summary judgment, asserting
that the BRB payments were not overdue because no direction of
payment had been made pursuant to KRS 304.39-210. The circuit court
agreed and entered summary judgment in favor of Travelers. The Court
of Appeals affirmed, holding that the payments were not overdue under
KRS 304.39-210(1) because "benefits are not overdue if a reparation
obligor has not made payment to a provider of services due to the request
of a secured person when the secured person is directing the payment of
benefits among the different elements of loss." Here, appellant reserved
the right to direct payment, but she failed to actually direct payment after
reserving this right; therefore, no BRB payments were overdue and the
circuit court's entry of summary judgment was correct.

B.

Consolidated Insurance Company v. Slone, No. 2016-CA-001070, 538
S.W.3d 922 (Ky. App. 2018)
Opinion by Judge Thompson; Judges Clayton and J. Lambert concurred.
School bus occupants, including students, who were injured while riding
the bus filed a declaratory judgment action against Consolidated. They
sought to stack the underinsured motorist (UIM) coverage in a fleet policy
issued to the Magoffin County Board of Education to provide $31,500,000
in coverage. The circuit court declared that the UIM limit on each of the
63 school buses owned by the Board could be stacked. The Court of
Appeals reversed and remanded, holding that the bus occupants who
were not the named insured or family members of the named insured
could not stack the UIM coverages where the policy was clear and
unambiguous that the coverages could not be stacked by insureds of the
second class. The Court noted that the "reasonable expectations"
doctrine is not applicable to insureds of the second class and held that
regardless of the mandatory nature of UIM coverage applicable to school
buses and the fact that it was anticipated that students would be on a
bus, the bus occupants could not be classified as anything other than
insureds of the second class. The Court added that there was nothing
unreasonable about the anti-stacking provision in the policy, noting that
the total UIM premium was $5,049, and that the UIM coverage was not
illusory as there was $500,000 in coverage. The Court further held that
Consolidated was not estopped to deny stacking because of alleged
representations made by its alleged agent to a Board member. There
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was no connection between such misrepresentation and the bus
occupants' right to stack UIM coverages.
C.

Isaacs v. Sentinel Insurance Company, Limited, No. 2017-CA-000204,
2018 WL 663001 (Ky. App. Feb. 02, 2018), DR Pending
Opinion by Judge Taylor; Judges Jones and D. Lambert concurred.
Appellant Darryl Isaacs was injured when he was struck by a motor
vehicle while riding his bicycle. Isaacs and his wife subsequently filed suit
against the driver, and they also claimed entitlement to underinsured
motorist (UIM) coverage under a motor vehicle policy of insurance issued
by Sentinel Insurance Company to Isaacs & Isaacs, P.S.C. In making
this argument, appellants acknowledged that the named insured on the
motor vehicle insurance policy was Isaacs & Isaacs, P.S.C. and not
Darryl individually. However, they maintained that because Darryl was
the "sole owner" of the P.S.C., the two were synonymous and, therefore,
he was entitled to UIM coverage as a named insured. The circuit court
rejected this argument, and the Court of Appeals affirmed. The Court
noted that under the unambiguous terms of the policy, an individual was
entitled to UIM coverage only if they were occupying a covered motor
vehicle at the time of the accident – which Darryl was not. The Court did
not agree that Isaacs & Isaacs, P.S.C. and Darryl were "synonymous"
under the insurance policy because the policy clearly did not equate the
two being one and the same. The Court noted that appellants essentially
argued that the P.S.C. was nothing more than a "legal fiction" for tax
purposes only, yet they cited no Kentucky legal precedent to support this
argument. It further noted that a professional service corporation is a
distinct legal entity under Kentucky law and that the record reflected that
Darryl was a shareholder of the corporation. The Court also rejected
appellants' contention that the doctrines of illusory coverage and
reasonable expectations compelled UIM coverage in this case.

D.

Merritt v. Catholic Health Initiatives, Inc., No. 2016-CA-001470, 2017 WL
5504916 (Ky. App. Nov. 17, 2017), DR Pending
Opinion by Judge Clayton; Chief Judge Kramer and Judge Taylor
concurred. Appellant Harold Merritt, Jr. filed a complaint alleging
negligence on the part of the medical providers employed by Catholic
Health Initiatives, Inc. (CHI), arguing that the providers' actions resulted in
the death of his wife and child following complications arising from his
wife's pregnancy. After filing the negligence claim, Merritt filed a motion
for declaratory judgment arguing that CHI and its insurer, First Initiatives
Insurance, Ltd., had acted in bad faith during settlement negotiations and
were liable for such pursuant to the Unfair Claims Practices Settlement
Act (UCSPA). The circuit court determined that First Initiatives was
exempt from the UCSPA, denied the motion for declaratory judgment,
and granted appellees' motion for summary judgment. The Court of
Appeals affirmed, holding that as a pure foreign captive self-insurance
entity wholly owned by CHI, First Initiatives was not engaged in the
"business of insurance" and, therefore, was not subject to the UCSPA.
The Court reasoned that self-insurers are not engaged in the "business of
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insurance" because there is no risk shifting or risk distribution, which are
necessary components of an insurance contract.
E.

Metzger v. Auto-Owners Insurance Company and Owners Insurance
Company, No. 2016-CA-001625, 2018 WL 794740 (Ky. App. Jan. 19,
2018), DR Pending
Opinion by Judge Stumbo; Judges Clayton and Thompson concurred.
Appellants argued that Diana Metzger was entitled to underinsured
motorist (UIM) coverage under a commercial automobile insurance policy
issued to Metzger's Country Store, LLC (Metzger's), after she was struck
by a vehicle while out walking. Appellants were part-owners and
members of the LLC. The appellee insurance companies argued that
Diana was not covered under the terms of their UIM coverage. The Court
of Appeals agreed with the insurers and affirmed. In particular, the Court
rejected appellants' argument that Diana should be considered a firstclass insured, as a member of the LLC, for purposes of UIM coverage.
Distinguishing the facts of this case from those of several others, the
Court noted that Metzger's itself was not given first-class UIM coverage
under the policy. Instead, the policy specifically required that the named
insured be an individual before first-class coverage applied – which was
not the case here. Appellants cited to no case or statutory law that
requires all UIM policies to provide first-class coverage under any and all
circumstances. Consequently, because Metzger's was not given firstclass coverage, nor did the UIM coverage mention the members of the
LLC, Diana was not entitled to UIM benefits. The Court also rejected
appellants' argument that the policy at issue was ambiguous.

F.

Ritchie v. Turner, No. 2016-CA-000686, 2018 WL 1444246 (Ky. App.
Mar. 23, 20108), DR Pending
Opinion by Judge Nickell; Judges J. Lambert and Taylor concurred. The
Court of Appeals affirmed a judgment finding no insurance coverage for a
middle school teacher who sexually abused a minor student. The school
had purchased a special endorsement covering acts of sexual abuse or
misconduct. Two exclusions in the insurance policy, one excluding
coverage for criminal acts and the other excluding coverage for willful
violations of penal statutes, were cited by the circuit court in declaring
coverage unavailable. Appellants argued that these exclusions were void
because they made coverage for sexual abuse or misconduct illusory by
excluding damages related to criminal acts – such as sexual abuse in this
case. The Court of Appeals held that the exclusions applied and that
coverage was not illusory because only the perpetrator of sexual abuse or
misconduct was excluded from coverage. Employees who supervised,
hired, trained, or investigated a perpetrator were covered by the sexual
abuse endorsement.
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XXVII. INTEREST
Marango v. Kentucky Retirement Systems, No. 2016-CA-001056, 531 S.W.3d
499 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Stumbo and Taylor concurred. Appellant
had successfully challenged his retirement calculation after the Kentucky
Employees Retirement Systems (KERS) reduced his monthly benefit, and the
matter was remanded to the Franklin Circuit Court for entry of judgment reflecting
the original monthly amount. Upon remand, appellant sought interest on the lump
sum arrearages, but the circuit court declined after determining that there was no
specific statute allowing interest on the judgment. On appeal, appellant argued
that his retirement benefit was contractual in nature; therefore, KRS 45A.245
(pertaining to certain contracts) allowed the recovery of interest. The Court of
Appeals disagreed and affirmed, holding that it was not improper for the circuit
court to deny interest on the judgment. The Court noted that a statute waiving
immunity must be strictly construed and cannot be read to encompass the
allowance of interest unless so specified. KRS 61.510-.705, the statutes
governing KERS, contain no such provision allowing for interest on judgments
obtained against it. The Court further held that the Kentucky Model Procurement
Act, KRS 45A.005-.990, which deals with the competitive bidding process in the
Commonwealth, is not applicable to retirement benefits.
XXVIII. JUDGMENT
HP Hotel Management, Inc. v. Layne, No. 2016-CA-001542, 536 S.W.3d 208
(Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Combs and Nickell concurred. This appeal
concerned the denial of motions to set aside a default judgment against
appellants in a personal injury action pursuant to CR 55.02 and CR 60.02. The
Court of Appeals reversed and remanded, holding that the circuit court abused its
discretion in denying the motions. Appellee served appellants, who were foreign
companies doing business in Kentucky, pursuant to KRS 454.210. However,
both claimed that they did not have actual notice of the lawsuit as they never
received service. The Court considered appellants' arguments that they did not
have a fair opportunity to present their defenses to appellee's lawsuit due to a
lack of action notice and that appellee served them through the Office of the
Secretary of State rather than through their registered agents. The Court applied
the three-factor analysis set forth in First Horizon Home Loan Corp. v. Barbanel,
290 S.W.3d 686 (Ky. App. 2009), which requires consideration of whether the
defaulting party: (1) provided the trial court with a valid excuse for defaulting; (2)
demonstrated a meritorious defense; and (3) established the absence of
prejudice to the non-defaulting party. Here, only the first element was at issue.
Appellants argued that because they did not have actual knowledge of the
lawsuit, their conduct was not culpable, and that even if it were, the other two
factors entitled them to relief. The Court held that based upon the circumstances
of this case, the default judgment should have been set aside due to the lack of
culpable conduct on the part of appellants and problems evident with service.
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XXIX. JUVENILES
J.S. v. Commonwealth, No. 2016-CA-001598, 528 S.W.3d 349 (Ky. App. 2017)
Opinion by Judge D. Lambert; Judges Combs and Johnson concurred. Appellant
entered a conditional guilty plea to the status offense of being beyond the control
of school while under the age of 18. On appeal, he argued that the circuit court
improperly exercised subject matter jurisdiction in his case due to a failure of the
court designated worker (CDW) to follow pre-trial procedure for status offenses.
The Court of Appeals agreed and vacated the order finding appellant to be a
status offender. The Court noted that the purpose of the statutes allowing CDWs
to enter into diversion agreements with juveniles charged with eligible status
offenses, authorizing CDWs to impose graduated sanctions in response to a
violation of the terms of such agreements, and mandating referral of juveniles to
the Family Accountability, Intervention, and Response (FAIR) Team in the event
of a failure to complete a diversion agreement is to create two layers of
assistance before bringing the weight of the criminal justice system to bear on
children for status offenses. The Court held that the CDW here was not required
to impose graduated sanctions before terminating appellant's diversion.
However, the CDW failed to carry out a mandatory duty to refer the matter to the
FAIR Team prior to referring the case to the county attorney for prosecution.
This failure deprived appellant of the benefit of any services available to assist
him and the circuit court of subject matter jurisdiction.
XXX. LANDLORD/TENANT
A.

Foursome Properties, LLC v. Rite Aid of Kentucky, Inc., No. 2016-CA000414, 2018 WL 1439830 (Ky. App. Mar. 23, 2018), DR Pending
Opinion by Judge J. Lambert; Judges Maze and Nickell concurred.
Appellants – a commercial lessor, its individual members, and their
related companies – brought a declaratory judgment action against
lessee Rite Aid of Kentucky, Inc., which operated a pharmacy and retail
store, concerning the application of radius restrictions in the exclusivity
provision of the lease. The circuit court ultimately granted injunctive relief
to Rite Aid, and the Court of Appeals affirmed. The Court held that
appellants remained in privity of contract with Rite Aid, and were bound
by the radius restrictions of the exclusivity provision of the lease following
its assignment, where a lease section on successors and assigns stated
that it was binding on the lessors "and" their respective legal
representatives, heirs, successors, and assigns, and where Rite Aid did
not acquiesce in the assignment. The Court further held that the radius
restriction prohibiting the commercial lessor from "directly or indirectly"
leasing to or otherwise permitting the operation of a pharmacy within
three miles of the property on which Rite Aid operated a pharmacy,
applied to bind the lessor's members individually. The lessor was
represented by counsel throughout the negotiation process of the lease,
the lessor's counsel added an exception for a related entity, and the
precise wording of the exclusivity provision was discussed in negotiations.
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B.

Groves v. Woods, No. 2016-CA-001546, 2018 WL 560417 (Ky. App. Jan.
26, 2018), DR Pending
Opinion by Judge Clayton; Judges Stumbo and Thompson concurred.
Appellants challenged the grant of summary judgment to appellees in a
negligence action in which appellant Sarah Groves alleged that she was
injured by a horse. Appellees John and Hazel Woods were landowners
who had a verbal lease with appellants. The parties disputed whether
appellants rented only the house and yard or had rented the entire
property. Appellants argued that they were tenants of the entire property,
including the adjacent fenced pasture with a barn. On occasion, appellees
Terry and Tammy Harris boarded Hank, a Tennessee Walking Horse, on
the Woods' property. Appellants knew that Hank was on the property.
Sarah argued that she was injured by Hank while on or near the pasture
and filed suit for damages. In affirming summary judgment, the Court of
Appeals first concluded that appellants were tenants as to the entire
property and, as such, the Woods' only duty as landlords was to warn
appellants of known latent defects at the time of the lease agreement, as
held in Carver v. Howard, 280 S.W.2d 708 (Ky. 1955). In their complaint,
appellants admitted that they knew a horse – Hank – was boarded on the
property. Consequently, the Woods could not be liable for failure to warn
them of a known latent defect, and the circuit court's grant of summary
judgment was appropriate as a matter of law.

C.

Joiner v. Tran & P Properties, LLC, No. 2015-CA-001794, 526 S.W.3d 94
(Ky. App. 2017)
Opinion by Judge J. Lambert; Judge Nickell concurred; Judge Taylor
concurred in result only. Tenants brought an action against their former
landlord and the landlord's rental agent for damages arising from mold
and rental amount issues. The circuit court granted partial summary
judgment in favor of the landlord and rental agent, and the Court of
Appeals affirmed. The Court held: (1) that damages for breach of a
landlord's duty to repair were limited to the cost of the repair; (2) that
appellants were not entitled to damages for negligence per se due to a
violation of the Louisville Shelter Code because KRS 446.070 does not
apply to ordinances; and (3) that the Kentucky Consumer Protection Act
does not apply to individual real estate transactions.

D.

Stowe v. Realco Limited Liability Company, No. 2015-CA-000876, 2018
WL 2167338 (Ky. App. May 11, 2018)
Opinion by Judge Nickell; Judges Jones and Maze concurred. In an
action for unpaid rent and damages resulting from a breach of a
commercial lease, appellant argued that the claims should be barred
because the provisions of KRS 383.160 applied, creating a one-year
holdover tenancy when appellee did not institute proceedings to recover
the premises within 90 days of the expiration of the parties' lease. The
circuit court concluded that the express language of the lease controlled,
denied appellant's motion for summary judgment on his counterclaim, and
denied his motion seeking a ruling that the lease term had been extended
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by statutory language. Appellant's continued reliance on KRS 383.160
was rejected multiple times, and the circuit court ultimately granted
summary judgment in favor of appellee. On appeal, appellant again
argued that KRS 383.160 was controlling and that the circuit court erred
in not so finding. The Court of Appeals held that KRS 383.160 is a gapfilling provision and that appellant's reliance on the statute was improper.
Plain and unambiguous language in the lease agreement regarding the
rights and intentions of the parties in the event of a holdover explicitly
covered the situation, so there was no need to resort to applying KRS
383.160. The lease terms created a month-to-month tenancy and
appellee was not prohibited from taking steps to remove appellant from
the premises based on his breach of the lease.
XXXI. LIBEL AND SLANDER
National College of Kentucky, Inc. v. WAVE Holdings, LLC, No. 2016-CA000091, 536 S.W.3d 218 (Ky. App. 2017)
Opinion by Judge Stumbo; Judges Clayton and Thompson concurred. The Court
of Appeals affirmed a grant of summary judgment which found that appellees did
not defame National College of Kentucky, Inc. National College is a for-profit
college which sued a Louisville news station, a news reporter, and a former
student for defamation based on statements made in two news reports. The
Court held that the statements were either true or protected opinion; therefore,
they were not actionable as defamation.
XXXII. LIENS
A.

Forcht v. Forcht Bank, N.A., No. 2013-CA-001433, 533 S.W.3d 695 (Ky.
App. 2017)
Opinion by Judge Nickell; Chief Judge Kramer and Judge Dixon
concurred. Appellant challenged the circuit court's grant of summary
judgment in favor of Forcht Bank, N.A., on her claims for violations of
KRS 382.365 and the tort of outrage. Her claims stemmed from the
Bank's alleged willful failure to release a lien encumbering her residence.
She also challenged several of the circuit court's evidentiary rulings.
Appellant's ex-husband was on the Bank's Board of Directors and her exfather-in-law was the Chairman of the Board and founder and primary
shareholder of the Bank. Following appellant's divorce, she was to
receive the residence and her ex-husband was to assume all outstanding
liability for the mortgage encumbering the property. The ex-husband
executed a quitclaim deed to appellant, subsequently making timely
payments on the mortgage loans. The Bank and ex-husband then
executed documents modifying and extending certain deadlines for final
payments on the mortgage. Upon learning that the mortgage still
encumbered her property some two years after the quitclaim deed had
been recorded, appellant requested that the Bank release the mortgage.
After several denials, appellant filed suit raising six claims. The circuit
court ultimately granted summary judgment in favor of the Bank on all of
appellant's claims. In affirming, the Court of Appeals concluded that
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appellant could not, as a matter of law, proceed with her claim for
violations of KRS 382.365, as she was unable to show that the underlying
mortgage debt had been satisfied. The Court discussed the differences
between renewal notes and novations and concluded that the documents
executed by the ex-husband and Bank constituted renewals, thereby not
extinguishing the underlying indebtedness; thus, a mortgage release was
not statutorily required. The Court then discussed the circuit court's
evidentiary rulings and concluded that no abuse of discretion occurred.
Specifically, the Court determined that the reasoning of Osborne v.
Keeney, 399 S.W.3d 1 (Ky. 2012), which concerned negligent infliction of
emotional distress claims, was equally applicable to intentional infliction of
emotional distress claims, thereby requiring expert medical or scientific
proof of a severe or serious emotional injury. Appellant's failure to
produce such evidence was fatal to her outrage claim.
B.

Newman v. Estate of Hobbic, No. 2016-CA-000340, 539 S.W.3d 697 (Ky.
App. 2018)
Opinion by Judge Taylor; Judges Jones and D. Lambert concurred.
Appellant challenged orders adjudicating the validity of a judgment lien
filed by appellees (the estate). Appellant argued that the judgment lien
notice was defective as it failed to strictly adhere to the requirements of
KRS 426.720. He particularly contended that the judgment lien notice
failed to properly state the interest rate on the judgment, failed to state
that court costs were awarded, failed to include the complete text of KRS
427.060, failed to include the "header" of KRS 427.060, and erroneously
included an additional sentence not contained in KRS 427.060. The Court
of Appeals affirmed, agreeing with the circuit court that the alleged
deficiencies in the judgment lien notice were merely "a matter of form, not
content" and that the estate strictly complied with KRS 426.720.

C.

Prodigy Construction Corporation, Inc. v. Brown Capital, Ltd., No. 2014CA-001668, 525 S.W.3d 108 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Dixon and Maze concurred. A
construction company made improvements to a church on property
owned by appellees. The church went bankrupt, defaulted on the lease,
and failed to make payments to the construction company. The
construction company subsequently filed a mechanic's lien on the
property and sued the owners under a quantum meruit theory. The
owners were granted summary judgment on all issues, and the
construction company appealed in two separate actions. The Court of
Appeals affirmed in both, holding that: (1) the construction company's lien
was defective for failing to use the language "subscribed and sworn to"
required by KRS 376.080; (2) statements allegedly made by the owners
in the church's bankruptcy proceedings did not prevent it from challenging
the validity of the lien. Reece v. Dixie Warehouse & Cartage Co., 188
S.W.3d 440 (Ky. App. 2006); (3) recovery by the construction company
based upon a theory of quantum meruit did not apply under the facts and
circumstances presented. Quadrille Business Systems v. Kentucky
Cattlemen's Ass'n, Inc., 242 S.W.3d 359 (Ky. App. 2007); and (4) the
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construction company's failure to file a supersedeas bond or to request a
stay entitled the owners to the release of the bond posted. KRS
376.250(4); 3D Enterprises Contracting Corp. v. Louisville & Jefferson
County Metropolitan Sewer Dist., 174 S.W.3d 440 (Ky. 2005).
XXXIII. LIMITATION OF ACTIONS
Middleton v. Sampey, No. 2015-CA-001029, 522 S.W.3d 875 (Ky. App. 2017)
Opinion by Judge Dixon; Judges Clayton and D. Lambert concurred. The Court
of Appeals affirmed a decision dismissing an action brought by the
remaindermen beneficiaries of four trusts that held stock in Hardscuffle, Inc. The
beneficiaries alleged that Sampey, a corporate officer and former trustee, along
with Lampton, the corporation's chairman, engaged in self-dealing transactions
detrimental to the interests of the trusts and the trust beneficiaries, which
constituted a breach of trust by Sampey and breach of fiduciary duty by Lampton.
The circuit court granted dismissal pursuant to CR 12.02(f). The Court of Appeals
held that the beneficiaries' claims were time-barred. The claims against Lampton
and Sampey were both subject to a five-year limitations period; however, the
alleged breach of duty occurred fifteen years before the complaint was filed. The
Court also concluded that neither the discovery rule nor the continuing violation
doctrine applied to toll the applicable statute of limitations.
XXXIV. MUNICIPAL CORPORATIONS
Southwest Bullitt Fire Protection District v. Southwest Bullitt Fire and Rescue
Department, No. 2016-CA-000030, 537 S.W.3d 828 (Ky. App. 2017)
Opinion by Judge Stumbo; Judges Combs and Maze concurred. A fire
department brought an action against a fire protection district seeking a
declaration that a contract between the parties for fire protection services was
enforceable. The circuit court found the contract valid and enjoined the district
from declaring it unenforceable. The Court of Appeals affirmed, holding: (1) the
department provided "professional services" and, thus, advertisements for public
bidding on a contract with the district were not required; (2) the contract did not
violate a constitutional provision (Ky. Const. §157b) requiring the district to have
a balanced budget; and (3) the department was not a public utility and, thus, the
requirement of public bidding for a franchise did not apply.
XXXV. NEGLIGENCE
A.

Breedlove v. Smith Custom Homes, Inc., No. 2016-CA-000173, 530
S.W.3d 481 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judge Jones concurred; Judge Maze
concurred in result only. Appellant challenged a summary judgment
dismissing her claim for personal injury arising from her fall from the front
porch of her residence. Appellant alleged that the owners of the home
were negligent in maintaining the home, which caused the front entrance
to be in an unsafe condition, and alleged that the builder was negligent in
designing and/or constructing the home. Appellant also alleged
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negligence per se based upon an alleged building code violation in
constructing the porch. The Court of Appeals affirmed the dismissal of
the complaint. First, the five-year statute of limitations set forth in KRS
413.120(13) barred the action as the house was built in 2002 (when the
cause of action was deemed to have accrued pursuant to the statute) and
the injury happened in 2014. The Court rejected appellant's argument
that Saylor v. Hall, 497 S.W.2d 218 (Ky. 1973) extended the limitation
period because the defect was latent, not non-latent as in Saylor, and
declined to address the constitutionality of the statute because appellant
failed to notify the Attorney General. The Court further held that
appellant's negligence per se claim for a building code violation was also
barred by the statute of limitations as set forth in KRS 198B.130(2).
Finally, the Court determined that appellant's claims against the
homeowners were properly dismissed because they did not breach their
duty of care to her.
B.

Brooks v. Seaton Place Homeowners Association, Inc., No. 2016-CA001112, 522 S.W.3d 871 (Ky. App. 2017)
Opinion by Judge Combs; Judges D. Lambert and Thompson concurred.
This appeal stemmed from a personal injury case arising from the alleged
negligence of homeowners in maintaining a sidewalk in front of their
house. The homeowners were part of a community-wide yard sale.
Appellant fell on the sidewalk in front of their home and subsequently
sued both the homeowners and the homeowners association, alleging
that they owed her a duty of care to maintain the sidewalk in good repair.
In affirming the summary judgment of the circuit court finding no liability,
the Court of Appeals held that the pertinent covenants regulating the
homeowners association did not include the sidewalk at issue among the
"common areas" for which the association was responsible. As to the
homeowners, the Court held that mere participation in a yard sale was not
the kind of affirmative conduct that created a duty of care on their part
with respect to appellant.

C.

Chamis v. Ashland Hospital Corporation, No. 2015-CA-001071, 532
S.W.3d 652 (Ky. App. 2017)
Opinion by Judge Nickell; Judge Maze concurred; Judge Jones dissented
and filed a separate opinion. A patient who suffered from right-side
paralysis brought a negligence action against a hospital after he fell from
his hospital bed. The patient alleged that hospital staff failed to follow a
care plan that required all four of his bed rails to be raised. Following the
patient's death, his widow – the executrix of his estate – was substituted
as the plaintiff in the action. The circuit court granted summary judgment
to the hospital because the estate offered no expert testimony as to the
applicable standard of care. In so doing, the circuit court rejected the
estate's argument that this was an ordinary negligence case – as
opposed to a more complex medical malpractice action – and that the
doctrine of res ipsa loquitur applied because the widow testified that the
decedent had limited mobility and could not get over the bed rails had
they been in the "up" position. By a 2-1 vote, the Court of Appeals
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affirmed, holding that whether expert testimony is required in a hospital
fall case depends on whether hospital personnel were exercising
professional judgment as opposed to rendering nonmedical,
administrative, ministerial or routine care, or simply carrying out doctor's
orders. In this case, determining whether the decedent was at a high risk
of falling, what position the bed rails should have been in, and what other
measures and precautions were needed required an exercise in
professional judgment. Jurors would not automatically know of other
options and whether they were advisable. Therefore, expert testimony as
to the standard of care was necessary and, in the absence of such,
summary judgment was appropriate. In dissent, Judge Jones argued that
to the extent the estate argued the hospital's failure to follow its own care
plan was the proximate cause of the decedent's fall, the claim sounded in
ordinary negligence; therefore, no expert medical testimony was
necessary to establish the standard of care. Judge Jones further
contended that based on conflicting testimony, it should have been left to
a jury to determine whether the decedent had the ability to get himself
over the rails had they been up.
D.

Fraley v. Zambos, No. 2016-CA-001446, 2018 WL 910834 (Ky. App. Feb.
16, 2018), DR Pending
Opinion by Judge Combs; Judges J. Lambert and Nickell concurred. This
appeal was brought in a medical negligence case in which appellant
contended that her radiologist breached the appropriate standard of care
in reading her mammograms and thus failed to detect breast cancer over
a period of approximately nine years. Appellant contended that the circuit
court erred in preventing the jury from hearing her full line of questioning
as to two of her witnesses and in allowing the physician-appellee to testify
at trial. She further contended that he exceeded the permissible scope of
personal testimony and improperly proferred expert opinion testimony.
The Court of Appeals found no error and affirmed.

E.

Gonzalez v. Johnson, No. 2016-CA-001911, 2018 WL 1659759 (Ky. App.
Apr. 06, 2018), DR Pending
Opinion by Judge Thompson; Chief Judge Kramer and Judge Combs
concurred. The issue presented was whether police officers could be
liable for appellant's death after a fleeing suspect crashed into the vehicle
he occupied. The Court of Appeals held that pursuant to Chambers v.
Ideal Pure Milk Co., 245 S.W.2d 589 (Ky. 1952), the officers' actions were
not, as a matter of law, the proximate cause of appellant's death and,
therefore, they could not be found liable. The Court noted that Chambers
remains the law despite the adoption of the substantial factor test for
proximate cause or comparative negligence. The Court further held that
even if the police vehicle's sirens were not functioning during the pursuit
as required by KRS 189.940, under Chambers there was no proximate
cause. The Court urged the Supreme Court of Kentucky to review the
issue, noting that a majority of jurisdictions no longer followed the per se
"no proximate cause rule" followed in Chambers. The Court then
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concluded that until the Supreme Court overrules that decision or the
General Assembly states otherwise, Chambers is controlling in Kentucky.
F.

Pearson v. Pearson, No. 2016-CA-001391, 2018 WL 1659682 (Ky. App.
Apr. 06, 2018), Rehearing Pending
Opinion by Judge D. Lambert; Judge Combs concurred; Judge Clayton
concurred in result only. Appellant suffered respiratory injuries after being
sprayed in the face by a motion-sensing air freshener device placed by
his wife on a shelf above the parties' toilet. Appellant subsequently sued
his wife for negligence and the manufacturer of the device in strict liability.
The circuit court determined that the wife was entitled to summary
judgment on the negligence claim because no argument could be made
that the harm suffered by appellant was generally foreseeable by his wife,
who installed a device that functioned in the manner in which it was
designed to function. The Court of Appeals reversed and remanded. The
Court noted that the instructions and the warnings included with the air
freshener device directed against placing the device where it could spray
individuals in the face. The wife admitted that she did not read the
instructions or warnings on the packaging or on the device itself.
Moreover, she did not place the device as intended by its designers;
instead, she placed it in a manner directly contradicted by the
manufacturer's safety warnings. The Court held that the consequences of
misusing a product are within the natural range of effect of that misuse.
Both the manufacturer's warnings and common sense cautioned users
against spraying the device directly into someone's face, and an "injury of
some kind" flows naturally from that. Therefore, the Court concluded that
the circuit court erred in its conclusion that appellant's injury was not
foreseeable.

XXXVI. PROPERTY
A.

Abbott, Inc. v. Guirguis, No. 2016-CA-000394, 2018 WL 1440108 (Ky.
App. Mar. 23, 2018), Rehearing Pending
Opinion by Judge D. Lambert; Judges Combs and Johnson concurred.
Appellants challenged the entry of summary judgment in favor of appellee
Samuel Guirguis. At issue was whether the circuit court properly awarded
fee simple ownership of real estate formerly used as a railroad bed to
Guirguis. The Court of Appeals found no error and affirmed. Abbott, Inc.
and Guirguis both claimed ownership of this strip of land, which had been
used as a railway line from its construction in the late 19th century until
2001. The rail line across the property was constructed in the late 1800s
by the Illinois Central Gulf Railroad, and it was later conveyed to Paducah
& Louisville Railroad, Inc. (P&L). After P&L abandoned its operation of
the line, it executed a quitclaim deed conveying its interest in the entire
stretch of railway bed to Abbott. The property at issue runs west-to-east
and divides 1,066 acres of land owned by Guirguis into northern and
southern portions. Guirguis sought to quiet title to the bed, which led to
the subject lawsuit. In affirming, the Court agreed with the circuit court's
conclusions that: 1) Illinois Central had never acquired fee simple title to
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the railroad bed, but instead held a prescriptive easement; 2) P&L's
abandonment of the railway line constituted abandonment of any interest
in the realty; 3) P&L's quitclaim deed to Abbott conveyed absolutely no
interest in the property, because it lacked any interest to convey; 4)
Abbott had no valid claim of adverse possession; 5) the doctrine of
champerty cannot apply in this case because the possessor's interest
could not ripen into title; and 6) the 2014 deed from the Russell appellees
to Abbott had no effect, as the Russell appellees had no interest to
convey.
B.

Coblentz v. Day, No. 2015-CA-001262, 540 S.W.3d 384 (Ky. App. 2018)
Opinion by Judge Nickell; Judges Combs and Dixon concurred. Fourteen
years after appellants acquired title to their farm, appellee began claiming
that he owned a portion of the farm through adverse possession.
Appellee then brought an action alleging that the deed to appellants' farm
was void under the champerty statute, KRS 372.070, which voids a
conveyance of land by a grantor to a grantee when the land is being held
adversely by a third party. The circuit court entered summary judgment in
appellee's favor on the champerty claim despite the absence of proof that
appellee had established all statutory elements for adverse possession.
The Court of Appeals reversed and remanded, holding that the absence
of evidence that appellee had satisfied all elements of adverse
possession created genuine issues of material fact as to whether the
deed to the farm was void for champerty. Therefore, summary judgment
should not have been granted.

C.

Gaddie v. Benaitis, No. 2016-CA-001660, 2018 WL 1973469 (Ky. App.
Apr. 27, 2018)
Opinion by Judge J. Lambert; Judges Acree and D. Lambert concurred.
The parties share a common boundary line on one side of property
located in Taylor County, Kentucky. A dispute arose in 2012, after
appellees cleared a thicket and made improvements near the shared
boundary line. In March 2013, appellant filed a complaint to quiet title and
for injunctive relief regarding 0.002 acres of contested property; her
theories of recovery were adverse possession, trespass, parol boundary
line agreement, timber cutting, and acquiescence. After several years of
litigation, the circuit court granted appellees' motion for summary
judgment. Appellant argued on appeal that summary judgment was
improper because there were material issues of fact regarding "the true
boundary line as shown by [her] surveyor" and "regarding any parol
boundary line agreement." She also contended that there were issues of
fact concerning equitable estoppel and acquiescence. The Court of
Appeals affirmed, holding that appellant failed to present at least some
affirmative evidence showing that there was a genuine issue of material
fact for trial.

324

D.

Harms v. Chase Home Finance, LLC, No. 2016-CA-001324, 2018 WL
2167326 (Ky. App. May 11, 2018)
Opinion by Judge D. Lambert; Judges Acree and Thompson concurred.
Appellants challenged a judgment that reformed a mortgage and deed
based on the equitable principle of mutual mistake. Appellants argued
that the unjust enrichment claim asserted by Chase Home Finance, Inc.
(Chase) was time-barred and that, even if not so precluded, the circuit
court exceeded its authority in reforming the deed in addition to the
mortgage. The Court of Appeals affirmed, holding that the circuit court
did not err in ordering the reformation of the mortgage and deed or in
entering judgment against appellants for unjust enrichment. The Court
first held that pursuant to KRS 413.130(3), Chase's claim of mistake
because of a discrepancy in the deed was subject to a ten-year statute of
limitations. Here, the mistake was made in 2002, discovered in 2010, and
the amended complaint seeking reformation and damages for unjust
enrichment was filed by Chase in 2011. Therefore, the claim was timely.
The Court next held that because there was no dispute regarding the
mutual mistake of the parties as to the property conveyed, the proper
remedy was to reform the mortgage and deed to match the parties'
intentions. Finally, the Court held that the elements of unjust enrichment
were satisfied in this case.

E.

Scanlon v. Scanlon, No. 2016-CA-000982, 545 S.W.3d 311 (Ky. App.
2018)
Opinion by Judge Jones; Chief Judge Kramer and Judge Johnson
concurred. Husband appealed from an order finding that a free-standing
canopy bar located in a garage assigned to wife in the couples' property
settlement agreement was a fixture of the garage and, therefore,
belonged to wife. The Court of Appeals reversed and remanded. The
Court conducted a three-part test under Doll v. Guthrie, 24 S.W.2d 947
(Ky. 1929) to determine whether the circuit court had erred in finding that
the bar was a fixture. This required consideration of: (1) the bar's actual
or constructive annexation to the real property; (2) the adaptation or
application of the bar to the use or purpose of the real property; and (3)
the intention of the parties to make the bar a permanent accession to the
real property. The Court first agreed with the circuit court's finding that
the primary purpose of the garage had been to house and repair
husband's antique car collection; thus, the bar could not be considered a
trade fixture. The Court then noted that husband and wife had agreed that
the bar was free-standing and was never physically attached to the
garage. Further, removal of the bar had not damaged the garage and
had not left the garage incomplete. Therefore, the Court determined that
the bar had never been annexed to the garage. Looking at the second
test, adaptation, the Court again noted that the garage's primary use had
been to house and repair vehicles. Consequently, the Court concluded
that the bar's presence in the garage did not enhance its purpose, and
that the bar's removal did not diminish its purpose. The Court also noted
that there was no evidence that the bar had been adapted to go into the
garage or that the garage had been adapted to house the bar.
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Accordingly, the Court found that the second test was not met. Finally,
the Court determined that there was no evidence that husband or wife
intended for the bar to be a permanent accession to the garage. While
the parties did purchase the bar to go into the garage, this fact alone was
insufficient to establish an intent to make the bar a permanent fixture of
the garage.
XXXVII. REAL ESTATE
Shields v. University of Louisville Foundation, Inc., No. 2015-CA-001679, 536
S.W.3d 706 (Ky. App. 2017)
Opinion by Judge Taylor; Judges Acree and Dixon concurred. Appellant brought
this appeal from an order adjudicating the legal status of a roadway created by
two deeds executed in 1942. Both the University of Louisville Foundation, Inc.
and Shields alleged that the other party impeded use of the subject roadway, and
Shields claimed ownership in fee simple of the roadway. The Foundation filed a
petition for declaratory relief and asserted that the roadway constituted an
easement burdening its real property and that said easement was created by
grant, as evidenced by its 1942 deed. Shields filed an answer and counterclaim
alleging that he owned the roadway in fee simple. By summary judgment, the
circuit court interpreted the 1942 deeds as granting a right-of-way easement in
the roadway that burdened the Foundation's property for the benefit of the real
property owned by Shields. The Court of Appeals affirmed. Notably, the Court
discussed the confusion between, and intermingling of, the terms "except" and
"reserve" in the language of deeds, and sought to determine whether the deeds
intended to create an easement in the roadway or intended to exclude the
roadway from the conveyance of the 22-acre tract owned by the Foundation.
Considering the language of both 1942 deeds, the Court concluded that the
parties plainly intended to grant a right-of-way easement in the roadway. The
1942 deed conveying the 22-acre tract specifically utilized the term "easement"
and provided that a 15-foot easement for a roadway was excepted. The use of
the term easement was plain and unambiguous, and it signaled the parties' intent
to create a right-of-way easement in the "roadway." In this context, the parties'
use of the term "except" was not in the technical sense, but rather was intended
to merely indicate that the grantor created a right-of-way easement in the
roadway. Moreover, the 1942 deed to the 43-acre tract owned by Shields further
clarified such intent by providing that the easement for a roadway was
"appurtenant" or inhered to said tract.
XXXVIII. STATUTES
Crook v. Maguire, No. 2015-CA-000379, 2018 WL 2168796 (Ky. App. May 11,
2018)
Opinion by Judge Jones; Judge Nickell concurred; Chief Judge Kramer
concurred in part, dissented in part, and filed a separate opinion. After appellant
received a call from the Madisonville Police Department in July 2005, he went to
the police station for an interview. The police questioned appellant for two or
three hours regarding a number of controlled substance prescriptions that had
been written for appellant by appellee, one of appellant's former treating
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physicians. Appellant subsequently filed suit against appellee seeking emotional
distress damages based upon negligent infliction of emotional distress (NIED),
intentional infliction of emotional distress (IIED), negligence per se, and violation
of KRS 411.210, which addresses actions for identify theft. Appellant maintained
that his interview with the police was distressing because the interviewing officer
told him that if he had been involved in appellee's scheme he could be arrested.
The circuit court dismissed appellant's claims because he had failed to present
expert medical or scientific proof that his alleged emotional distress and mental
anguish significantly affected his everyday life or required significant treatment.
The Court of Appeals affirmed the circuit court with respect to all claims except
for appellant's claim pursuant to KRS 411.210. The Court noted that a claim
under KRS 411.210 is grounded in statute, and, pursuant to Indiana Insurance
Company v. Demetre, 527 S.W.3d 12 (Ky. 2017), the expert evidence
requirement set forth in Osborne v. Keeney, 399 S.W.3d 1 (Ky. 2012) applies
only to IIED and NIED claims. The requirement of expert testimony does not
attach to emotional damages claimed as part of statutory or contractually-based
causes of action. While appellant did not have expert medical testimony to
support his claim for emotional damage, he testified about the distress the
identify theft and related events caused him. Additionally, appellant's pastor
testified that appellant was emotionally upset by these events. This was
sufficient; no expert testimony was required for appellant to recover emotional
distress damages under his statutory cause of action. Accordingly, the Court
reversed the grant of summary judgment as to that claim and remanded for
further proceedings.
XXXIX. TAXATION
A.

Department of Revenue, Finance v. Revelation Energy, LLC, No. 2015CA-000930, 544 S.W.3d 170 (Ky. App. 2018)
Opinion by Judge Nickell; Judges Clayton and Jones concurred. The
Court of Appeals reversed and remanded a decision finding that appellee
was entitled to a tax refund of $1,033,728.46 pursuant to KRS
138.344(1). The circuit court determined that the tax refund statutes at
issue were unconstitutional because they required a taxpayer to apply for
and receive a pre-purchase refund permit, as set forth in KRS 138.345,
prior to purchasing gasoline and petroleum eligible for a tax refund. In
reversing, the Court held that a pre-purchase permit requirement was not
unconstitutional because it was a valid procedural requirement.

B.

Fayette County Clerk v. Kings Right, LLC, No. 2015-CA-001928, 536
S.W.3d 201 (Ky. App. 2017)
Opinion by Judge Dixon; Judges Clayton and Thompson concurred. In
separate appeals, the Court of Appeals reversed orders ruling that the
Kentucky Board of Tax Appeals erred in upholding appellant's refusal to
refund the purchase price of certificates of delinquency to appellees. The
Court concluded that the circuit courts erroneously found that the transfer
of real property to the Transportation Cabinet satisfied the tax liabilities
represented by certificates of delinquency and, as such, appellees, who
were third-party purchasers of the certificates, were entitled to a refund
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under KRS 134.551(2)(a)(1)(b). The Court held that KRS 132.220
dictates that the owners of real property on the assessment date remain
liable for the tax "notwithstanding they may have sold or parted with it."
As such, to conclude, as the circuit courts did, that the tax liabilities were
"satisfied" when the property was subsequently sold to the Transportation
Cabinet would render the language of KRS 132.220 meaningless. KRS
134.551(2) provides for a refund to a third-party purchaser only under
specific limited circumstances, and the inability to institute an action to
enforce the lien as provided for in KRS 134.546(2)(b) is not a
circumstance warranting a refund. The Court determined that the Board
of Tax Appeals correctly concluded that although appellees could not
stand in the shoes of the state and enforce the tax liens against the state,
they still had the ability to enforce the certificates of delinquency against
the January 1st owners because the tax liability represented by the
certificate of delinquency was not satisfied prior to the purchase of the
certificate of delinquency, but remained outstanding against the original
owner. Finally, the Court noted that although KRS 134.551 authorizes a
refund under limited circumstances, it does not in any way alleviate a
third-party purchaser's responsibility to perform due diligence in
researching the property subject to the certificate of delinquency.
C.

Hazel Enterprises, LLC v. Mitchuson, No. 2015-CA-000904, 524 S.W.3d
495 (Ky. App. 2017)
Opinion by Judge Maze; Judges Acree and Taylor concurred. The
purchaser of a certificate of delinquency for an unpaid property tax bill
brought suit against the property owners. The circuit court entered
judgment in the purchaser's favor but granted summary judgment in favor
of the owners with respect to the purchaser's claim for interest and
attorneys' fees. The Court of Appeals affirmed in part, reversed in part,
and remanded. The Court first held that pursuant to KRS 134.125 and
KRS 134.452, the purchaser was entitled to interest accruing from the
date that it purchased the certificate of delinquency through the circuit
court's entry of judgment in its favor at the statutory rate of 12 percent per
annum. However, the Court then held that the purchaser was not entitled
to attorneys' fees because it was difficult, if not impossible, to discern
from the purchaser's affidavit and other items in the record precisely what
fees included in its initial demand for payment were attributed to work
actually performed as of the date of the demand. This lack of clarity
constituted a failure on the part of the purchaser to document its fees to
the satisfaction of KRS 134.452(3). Therefore, it was within the circuit
court's discretion to deny the request for fees.

XL.

TERMINATION OF PARENTAL RIGHTS
A.

J.L.C. v. Cabinet for Health and Family Services, No. 2016-CA-000609,
539 S.W.3d 692 (Ky. App. 2017)
Opinion by Judge Taylor; Judges Acree and Johnson concurred.
Appellant challenged the termination of her parental rights as to her three
biological children. The Court of Appeals affirmed. Most notably, the
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Court rejected appellant's assertion that the family court erred by failing to
recognize that the Cabinet violated KRS 620.090 and 922 KAR §1:140 by
not placing the children with a relative following their removal from
appellant's custody, thus denying her "due process" of law. Specifically,
appellant argued that the children should have been placed with a
maternal aunt rather than in foster care. After expressing "grave doubt"
that a violation of KRS 620.090 and/or 922 KAR §1:140 would result in a
constitutional due process violation claim, the Court noted that the
Cabinet is not mandated to choose relative placement over other
placement options. Moreover, the record indicated that the Cabinet did
attempt to place appellant's children with a relative but the attempt was
unsuccessful. Thus, appellant's argument was without merit. The Court
further held that the family court did not err by determining that it was in
the children's best interest to terminate appellant's parental rights.
B.

M.P.R. v. Cabinet for Health and Family Services, No. 2016-CA-000659,
520 S.W.3d 409 (Ky. App. 2017)
Opinion by Judge Jones; Chief Judge Kramer and Judge Acree
concurred. Father challenged the involuntary termination of his parental
rights over child. On appeal, father argued that the circuit court erred in
finding that he had abandoned child for a period of not less than 90 days,
as he had been incarcerated for the past 90 days. Further, father
contended that the circuit court failed to give the appropriate weight to his
fundamental parental rights. The Court of Appeals acknowledged that
under J.H. v. Cabinet for Human Resources, 704 S.W.2d 661 (Ky. App.
1985), incarceration alone is insufficient to terminate parental rights.
However, the Court noted that in this case, father had testified to the fact
that, before being incarcerated, he had failed to make any attempt to
contact child, to visit with child, or to support child. Accordingly, the Court
held that the circuit court had not based its determination that father had
abandoned child solely on the issue of father's incarceration. Concerning
father's argument that the circuit court had not afforded proper weight to
his fundamental parental rights, the Court determined that there was no
indication in the record that the circuit court had done so. Rather, the
record revealed that there was substantial evidence to support the circuit
court's conclusion as to each factor considered. Accordingly, the Court of
Appeals affirmed.

XLI.

TRIALS
A.

Deleo v. Deleo, No. 2015-CA-001706, 533 S.W.3d 211 (Ky. App. 2017)
Opinion by Judge Thompson; Judges Clayton and Dixon concurred.
Appellant appealed from the findings of fact, conclusions of law, and
judgment of the Jefferson Family Court. She alleged that the family court
abused its discretion when it denied her motion for a continuance of a trial
date so that her newly retained counsel could attend the trial. The Court
of Appeals agreed. The case involved not only property and maintenance
issues, but also appellant's fundamental rights as a parent to custody and
visitation with her minor children. While the Court recognized the family
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court's discretion in such matters, it held that the family court was
required to consider the totality of the circumstances in deciding whether
to deny or grant a continuance and that the family court abused its
discretion when it considered only the delay that would be caused by a
continuance. In considering the issue, the Court of Appeals examined all
relevant factors, including the length of delay; prior continuances;
inconvenience; cause of the delay; complexity of the case; and
identifiable prejudice. While not all of the factors weighed in favor of a
continuance, the totality of the circumstances – including that custody of
the children was awarded to appellant's ex-spouse and that her visitation
was suspended without any finding that the child would be seriously
endangered – required reversal and remand.
B.

Neal v. Floyd, No. 2017-CA-000120, 2018 WL 2070839 (Ky. App. May
04, 2018)
Opinion by Judge Johnson; Judge Dixon concurred; Judge Taylor
dissented without filing a separate opinion. Dr. Floyd performed open
heart surgery on appellant's husband on January 16, 2012. There were
complications both during and after the surgery that led to the husband's
death three days later. Appellant subsequently filed a medical malpractice
action against Dr. Floyd, and the case proceeded to trial. During voir dire,
appellant's attorney questioned prospective jurors about their views on
non-economic damages and the potential that his law firm's reputation
might influence their verdict. One juror expressed some concern, but the
circuit court denied appellant's motion to strike the juror for cause. As a
result, appellant was forced to use one of her peremptory strikes. She
later filed an appeal after a defense verdict. In a 2-1 vote, the Court of
Appeals determined that the circuit court abused its discretion by failing to
strike the juror for cause, so the case was remanded for a new trial.

C.

Quattrocchi v. Nicholls, No. 2016-CA-000428, 2018 WL 297129 (Ky. App.
Jan. 05, 2018), Rehearing Pending
Opinion by Judge Maze; Judges Dixon and Johnson concurred. This
appeal and cross-appeal arose from a judgment confirming a jury verdict
in favor of Paul Nicholls, M.D. and dismissing the medical negligence
claim brought by Ann Quattrocchi. Quattrocchi argued that the circuit
court improperly excluded evidence of a surgical incident that led to her
sciatic nerve palsy. The Court of Appeals reversed and remanded as to
the direct appeal and affirmed as to the cross-appeal after concluding that
exclusion of the evidence and the failure to grant a continuance
amounted to an abuse of discretion.

D.

Zewoldi v. Transit Authority of River City and Carolyn Bryant, No. 2015CA-000452, 2018 WL 2271350 (Ky. App. May 18, 2018)
Opinion by Judge D. Lambert; Judge Thompson concurred; Judge
Smallwood concurred in result only. Appellant challenged several
evidentiary rulings made during the trial of his personal injury action
against the Transit Authority of River City (TARC) and its employee,
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Carolyn Bryant. Appellant contended that the circuit court improperly
excluded expert witness testimony (due to an untimely CR 26 disclosure)
and documentary evidence, abused its discretion in failing to grant a
continuance, and erroneously failed to give a jury instruction as to
punitive damages. The Court of Appeals reversed in part and remanded,
concluding that the circuit court erred as to the exclusion of his expert's
testimony, as to the admissibility of his medical records, as to the
admissibility of Bryant's employee records, and in the denial of a
continuance. The Court held that by limiting appellant's ability to present
expert medical evidence as to the causation of his injury and of his
potential damages, the circuit court allowed appellees' expert testimony –
which was almost exclusively about causation – to be heard unchallenged
by the jury, despite a disclosure of that expert witness only six days prior
to trial. Moreover, appellant's disclosure, while admittedly untimely,
occurred well in advance of the trial date, allowing appellees time enough
to retain an expert of their own. Appellees had actual knowledge of
appellant's medical history and of the expert's opinions months ahead of
the trial date, so the purpose of CR 26, to prevent prejudicial surprise,
was not impaired by appellant's late disclosure. The Court also held that
appellant's medical records and Bryant's employee records were
admissible pursuant to KRE 803(6) and 902(11) and should have not
been excluded. Finally, the Court held that the circuit court abused its
discretion in denying appellant's motion for a continuance because basic
discovery requests remained outstanding, witnesses had yet to be
deposed, and appellees had yet to even identify some of the witnesses
they would later call to give trial testimony. The only factor conceivably
justifying the denial of the continuance would be the inconvenience to the
witnesses and the circuit court, but this inconvenience did not outweigh
the competing interest of avoiding significant prejudice to appellant.
XLII.

TRUSTS
Kincaid v. Johnson, True & Guarnieri, LLP, No. 2014-CA-001807, 538 S.W.3d
901 (Ky. App. 2017)
Opinion by Judge Jones; Judges Acree and Thompson concurred. These
appeals and cross-appeals arose from an award of attorney fees to Johnson,
True & Guarnieri, LLP (JTG) following a settlement in a trust dispute. JTG
represented Brett and Kevin Kincaid (the Kincaid brothers), who were trust
beneficiaries. Numerous allegations of error were raised on appeal and crossappeal concerning the amount of attorney fees awarded to JTG, how those fees
were calculated, and at what time those fees should be paid. The Court of
Appeals affirmed the award in its entirety. The Court first agreed with the circuit
court's finding that there had been an hourly-rate fee agreement between JTG
and the Kincaid brothers. In so doing, the Court relied on an engagement letter
that JTG had sent to the brothers indicating that they would be billed on an
hourly-rate basis, as well as monthly invoices and letters sent by JTG. The Court
disagreed with JTG's assertion that the engagement letter worked as JTG's offer
to represent the Kincaid brothers, which the brothers did not accept. The Court
noted that at the time the engagement letter had been sent, JTG had already
begun work on its representation of the brothers. Accordingly, the Court held
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that the engagement letter served to memorialize the hourly-rate fee
arrangement the parties had already agreed on, which was further evidenced by
subsequent billing and communications between the parties. The Court next
rejected JTG's arguments that the fee agreement had been modified and that
JTG had waived the Kincaid brothers' breach of the agreement. While the Court
agreed with JTG that a modification of the fee agreement would not have to be in
writing to be effective, the Court held that there had been no contract
modification. JTG's desire to modify the fee agreement had been memorialized
in writing, but there was no evidence that the Kincaid brothers had ever agreed to
a modification. The Court additionally held that the Kincaid brothers' failure to
object to JTG's desire to modify was insufficient to constitute a modification of the
original fee agreement. The Court also considered the application of KRS
412.070, Kentucky's common fund statute, in examining whether the common
fund fees owed to JTG under the statute were immediately payable and whether
the funds owed by the unnamed and unborn beneficiaries should be paid to
reimburse the Kincaid brothers or be paid to JTG. Looking to the language of
KRS 412.070, the Court held that the statute mandated that the common fund
fees owed to JTG were required to be paid before distribution. Next, the Court
rejected the Kincaid brothers' argument that the circuit court erred in determining
their proportionate share of the amount of trust funds recovered for them by JTG.
The Court noted that while JTG had not offered any expert testimony, it did offer
evidence to support its claim that the Kincaid brothers' proportionate share of the
total recovery was only $8 million. Finally, the Court rejected the Kincaid brothers'
argument that JTG had violated SCR 3.130(1.5) by requesting a fee under the
common fund statute.
XLIII. WORKERS' COMPENSATION
A.

Cunningham v. Quad/Graphics, Inc., No. 2016-CA-001485, 522 S.W.3d
204 (Ky. App. 2017)
Opinion by Chief Judge Kramer; Judges D. Lambert and Nickell
concurred. A worker's compensation claimant who sustained a
compensable injury to his right shoulder contended that the opinion of the
independent medical evaluator who arrived at the impairment rating
ultimately utilized by the Administrative Law Judge (ALJ) in calculating his
award of benefits did not qualify as substantial evidence. The claimant
pointed out that the evaluator utilized passive range of motion
measurements rather than active range of motion measurements as part
of her overall assessment of the impairment to his right shoulder. He
argued that the American Medical Association's Guides to the Evaluation
of Permanent Impairment, Fifth Edition (AMA Guides), required the
evaluation of his right shoulder to be based only upon active range of
motion measurements. Thus, he reasoned that the evaluator effectively
disregarded the AMA Guides and, consequently, the ALJ had no right to
rely upon her opinion in determining his award. The Workers'
Compensation Board affirmed the ALJ, and the Court of Appeals likewise
found no error. The Court held that the Guides themselves permitted the
evaluating physician to discount the active range of motion
measurements that she obtained from the claimant and to modify his
impairment rating if she believed, in light of other medical evidence and in
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the exercise of her entire range of clinical skill and judgment, that the
claimant's measurements were implausible, indicative of poor effort, and
insufficient to verify that an impairment of a certain magnitude existed.
Here, the evaluating physician testified that she did exactly that. The
claimant did not challenge her testimony to that effect, nor did he
challenge that the evaluator adequately explained and justified her
reasons for modifying his impairment rating from what he would have
otherwise received from only an assessment of his active motion
measurements. The evaluating physician's use of medical evidence she
gleaned through passive range of motion measurements as one of her
several bases for modifying the claimant's impairment rating, as well as
her understanding that the AMA Guides permitted it, did not reflect that
she impermissibly disregarded the AMA Guides. Rather, it reflected her
interpretation of the AMA Guides and her assessment of the claimant's
impairment, both of which are medical questions.
B.

Fields v. Benningfield, No. 2015-CA-001975, 2018 WL 911483 (Ky. App.
Feb. 16, 2018), Rehearing Denied
Opinion by Judge Taylor; Judge Nickell concurred; Judge J. Lambert
dissented. Appellant, a former employee of a county jail, brought suit
against county entities and officials alleging wrongful termination for his
pursuing a workers' compensation claim. The circuit court granted
summary judgment in favor of defendants/appellees. In a 2-1 vote, the
Court of Appeals reversed and remanded, holding that KRS 342.197,
which prohibits an employer from engaging in workers' compensation
retaliation, constitutes a waiver of governmental immunity for claims
against any governmental entity or government employer who violates the
statute. The Court further held that genuine issues of material fact existed
as to whether appellant's termination was motivated by his filing of a
workers' compensation claim. Therefore, reversal was required.

C.

Overstreet v. American Printing House for the Blind, No. 2017-CA000448, 536 S.W.3d 710 (Ky. App. 2017)
Opinion by Judge J. Lambert; Judges Clayton and Thompson concurred.
Appellant was injured twice in 2014 and received permanent partial
disability benefits as a result. The ALJ determined that those benefits
terminated when appellant reached the normal "old-age" Social Security
retirement age pursuant to KRS 342.730(4). The Workers' Compensation
Board affirmed, relying primarily on McDowell v. Jackson Energy RECC,
84 S.W.3d 71 (Ky. 2002). The Court of Appeals reversed and remanded,
noting that the Supreme Court of Kentucky reversed its holding in
McDowell, supra, in its decision Parker v. Webster County Coal, LLC
(Dotiki Mine), 529 S.W.3d 759 (Ky. 2017). That case holds that KRS
342.730(4) violates the right to equal protection and is constitutionally
infirm. Accordingly, the Court reversed the Board's decision and
remanded to the ALJ for entry of an opinion and award consistent with the
opinion.
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D.

Woods v. Private Investigations & Courier-Intelligence, Inc., No. 2017-CA001240, 545 S.W.3d 854 (Ky. App. 2018)
Opinion and Order dismissing by Judge Johnson; Judges Dixon and
Jones concurred. The Court of Appeals dismissed this workers'
compensation appeal on grounds that it was improperly taken. Appellant
attempted to appeal directly to the Court from the decision of an ALJ upon
remand from a decision of the Workers' Compensation Board. The Court
noted that it was limited to reviewing decisions of the Board pursuant to
KRS 342.290 and CR 76.25(2). Consequently, appellant's attempt to
bypass the Board was not permitted and dismissal was required.

XLIV. WRITS
Delahanty v. Commonwealth, No. 2017-CA-000186, 2018 WL 2372794 (Ky. App.
May 25, 2018)
Opinion by Judge Jones; Chief Judge Kramer and Judge Johnson concurred.
Jefferson District Court Judges Sean Delahanty and Stephanie Pearce Burke
brought this appeal challenging the Jefferson Circuit Court's grant of a writ of
mandamus/prohibition. At issue was whether the county attorney's "Drive Safe
Louisville" (DSL) program and KRS 186.574(6) were unconstitutional, as
determined by the district court judges. As part of the DSL program, the county
attorney would move the district court for dismissal of certain traffic citations once
traffic offenders had completed the program. The county attorney filed a petition
for a writ of prohibition/mandamus with the circuit court, in which he requested
that the circuit court prohibit Judges Delahanty and Burke from taking any action
on Judge Delahanty's opinion declaring DSL and KRS 186.574(6)
unconstitutional and require both judges to give full force and effect to KRS
186.574(6). The circuit court granted the writ, concluding that Judge Delahanty
had been acting outside of his jurisdiction when he sua sponte ruled that KRS
186.574(6) was unconstitutional and because the county attorney had no other
avenue for redress. The Court of Appeals first disagreed with the circuit court
that Judge Delahanty had lacked subject matter jurisdiction to enter the order at
issue. District courts have jurisdiction to hear traffic offenses; accordingly, Judge
Delahanty did have subject matter jurisdiction to act on the DSL cases pending
before him. Nonetheless, the Court affirmed the grant of the writ. Because
Judge Delahanty's order had granted the Commonwealth the relief it requested –
dismissal of the DSL cases – there was no authority under which the county
attorney could have adequately challenged the order and obtained relief, absent
seeking a writ. The Court held that Judge Delahanty had committed numerous
errors in his act of declaring KRS 186.574(6) unconstitutional: (1) he sua sponte
considered and ruled on constitutional issues; in doing so, he failed to apply the
presumption that the statute was constitutional; (2) he failed to provide the county
attorney with proper notice and due process; (3) he failed to notify the Attorney
General that he was challenging the constitutionality of KRS 186.574(6); and (4)
he violated the separation of powers doctrine. Notably, the Court held that it was
not necessary to make a finding of irreparable harm in this case, as the grant of a
writ would be appropriate under the "special cases exception." Judge Delahanty's
error in entering the order declaring KRS 186.574(6) unconstitutional and the
district court's continuing error in relying on that order, created an unorganized
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and unjust system in Jefferson County, such that correction of those errors was
necessary in the interest of orderly judicial administration.
XLV.

ZONING
City of Richmond v. Spangler Apartments, LLC, No. 2016-CA-000804, 2018 WL
1659457 (Ky. App. Apr. 06, 2018), Released for Publication
Opinion by Judge Nickell; Chief Judge Kramer and Judge Johnson concurred.
Appellants challenged a partial summary judgment entered in favor of appellees
in a zoning case. The parties disputed whether certain real property was subject
to a land use restriction on multifamily development. The circuit court found that
the zoning ordinance at issue did not create a land use restriction and ordered
the chairman of the city planning commission to execute a development plan and
minor plat. The Court of Appeals reversed and remanded, holding that the zoning
ordinance must be interpreted in conjunction with the statutory framework for
zoning changes. The Court held that the ordinance was ineffective because the
city commission did not comply with the procedures laid out in KRS 100.211.
Specifically, the city commission did not wholly approve or vote to override the
zoning commission's recommendation. Pursuant to KRS 100.211(8), the time
period for the city commission to take appropriate final action lapsed and the
zoning commission's recommendation took effect instead. This recommendation
explicitly included a land use restriction on multifamily development and, thus,
the subject real property was so encumbered. The Court further concluded that
material issues of fact existed regarding appellees' claims of equitable estoppel
and application of the "honest error" doctrine. Therefore, the case was remanded
for factual determinations on those claims.
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THE ATTORNEY DISCIPLINE PROCESS IN KENTUCKY
Jane H. Herrick

I.

II.

III.

BACKGROUND
A.

Attorneys Are a Self-Regulated Profession (Which is Rare)

B.

Kentucky Constitution, Section 116, Gives the Kentucky Supreme Court
Exclusive Authority to "govern admission to the bar and the discipline of
members of the bar."

C.

Kentucky Supreme Court Adopted Rules
1.

Created the Kentucky Bar Association (SCR 3.025).

2.

Kentucky Rules of Professional Conduct ("The Ethics Rules")
(SCR 3.130 to 3.130(8.5)).

3.

Attorney Advertising Rules are located within "The Ethics Rules" in
SCR 3.130, Section 7.

4.

Procedures and processes of enforcement, plus reinstatement
and/or restoration to practice (SCR 3.140 to 3.530).

5.

CLE, arbitration regarding negligence, fees, and attorney disputes,
Client Security Fund claims, IOLTA, and KYLAP are all found in
SCR 3.600 to 3.995.

NATURE OF THE PROCEEDINGS
A.

"…[I]nquisitorial, but civil in nature, not criminal or even quasi-criminal."
KBA v. Signer, 558 S.W.2d 582 (Ky. 1977)

B.

The Office of Bar Counsel (OBC), Trial Commissioner, and the Board of
Governors Prepare the Matter for Review by the Court

C.

Overwhelmingly a "Complaint Driven" Process

D.

Alternative Sources of Unethical Conduct Could Also Be Media
Coverage, Court Opinions, Informal Reports of Misconduct, Etc.

INTAKE
A.

Verified Complaint Received; Either…
1.

Dismissed without investigation.

2.

Alternative disposition  after a brief investigation, results may
include:
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3.

a.

Closing the file.

b.

OBC may issue a warning letter to the Respondent.

c.

Send file to Inquiry Commission for review.

d.

Opening the file for further investigation.

File opened for written response from Respondent.

OR
B.

IV.

V.

Information may be Received from an Alternative Source. Inquiry
Commission (IC) Can Decide to…
1.

Decline to investigate.

2.

Open Investigative File  after investigation, file may either be
closed or an IC Complaint is authorized.

3.

Issue IC Complaint for written response.

COMPLAINTS: VERIFIED BAR COMPLAINT OR IC COMPLAINT (SCR 3.160)
A.

Complaint is Mailed to Respondent (Signed Certified Mail, Sheriff, or
Executive Director (SCR 3.160))

B.

Written Response Required within 20 Days – No Mailbox Rule

C.

Responses to Bar Complaints are Sent to Complainant for Supplemental
Comments

D.

Investigation by OBC May Include Requesting Court Records,
Interviewing Witnesses, Any Additional Information from Respondent, etc.

E.

The File May Be Placed in Abeyance at Request of OBC or Respondent
(SCR 3.180(2))

F.

After Investigation, the Matter is Submitted for Review to the Inquiry
Commission

INQUIRY COMMISSION
A.

Consists of Six KBA Members and Three Lay Members; All are Appointed
by the Kentucky Supreme Court (SCR 3.140)

B.

After Review of Complaint, Responses, Supplemental Comments, and
Any Additional Information, the IC May:
1.

Dismiss or dismiss with a warning letter (may either be with or
without conditions) (SCR 3.185(2)).
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2.

Private admonition (with or without conditions) (SCR 3.185(1)).
NOTE: This is the lowest level of discipline.

3.
C.
VI.

Charge with violation of Rules of Professional Conduct (SCR
3.190).

IC Can Issue Subpoenas for Evidence (SCR 3.180(3))

CHARGES (SCR 3.200)
A.

Charge is Mailed to Respondent (Signed Certified Mail, Sheriff, or
Executive Director (SCR 3.035))

B.

Motion to Reconsider/Dismiss Charge to IC any Time before Case
Submitted to Trial Commissioner (SCR 3.285)

C.

Written Answer Required within 20 days – No Mailbox Rule

D.

Optional: Negotiated Sanctions (SCR 3.480)

E.

1.

Respondent and OBC can submit proposed resolution to the
court.

2.

Need pre-approval of IC Chair (because the IC issued the Charge)
and a Past President (skipping Board of Governors).

No Answer Filed = Default Case; Proceeds to Board of Governors (SCR
3.210(1))
Board then makes recommendation to Supreme Court (SCR 3.370(5)(b)).

F.

If the Answer Admits the Alleged Misconduct = Law Only. Proceeds to
Board (SCR 3.210(2))
Board only considers sanction, then makes recommendation to Supreme
Court (SCR 3.370(5)(b)).

G.

VII.

A Trial Commissioner is Appointed if an Answer is Filed and the Case Is
not Law-Only or Negotiated

TRIAL COMMISSIONER/HEARINGS
A.

The Chief Justice Appoints Trial Commissioners (TC) from the 15
Member Trial Commission (SCR 3.225)

B.

Parties Notified of Appointment (SCR 3.240)

C.

Challenges to TC Appointment Must Be within 20 Days (SCR 3.240)

D.

Pretrial Conference Permitted
339

VIII.

E.

Pleadings are Filed with Disciplinary Clerk at the Kentucky Bar Center –
No Mailbox Rule

F.

Right to Counsel, Compel Witnesses, Introduce Evidence, Submit Briefs,
etc. (SCR 3.300)

G.

Subpoena Witnesses, Prehearing
(Preponderance), Briefs (SCR 3.330)

H.

Intro and Admissibility of Evidence/Evidence Taken in Other Proceedings
(SCR 3.340)

I.

Trial Commissioner has 30 Days to File Report with 60 Day Extension
Available (SCR 3.360)

J.

Report Includes Findings of Fact, Conclusions of Law, and any
Recommended Sanction (SCR 3.360)

K.

Motions to Amend to be Filed within 10 Days (SCR 3.360(3))

L.

Either Party May Appeal to the Board of Governors (SCR 3.360(4))

M.

If Neither Party Appeals the Trial Commissioner Report, the Matter is
Submitted to the Supreme Court (SCR 3.360(4))

Discovery,

Burden

of

Proof

BOARD OF GOVERNORS
A.

Board Functions, Selection, Duties and Powers (SCR 3.070 to 3.100)

B.

There are Four Non-Lawyer Appointments on the Board of Governors for
Disciplinary Matters (SCR 3.375)

C.

Notice of Appeal Shall Be Filed within 30 Days of Trial Commissioner
Final Report (SCR 3.365)

D.

Appellant’s Brief Due to Board 30 Days after Notice of Appeal Filed (SCR
3.370(1))

E.

Appellee’s Brief Due to Board 15 Days after Appellant’s Brief Filed

F.

Typically Have Oral Arguments before the Board (SCR 3.370(1))

G.

Board of Governors Can Review de novo or Adopt Trial Commissioner’s
Report (SCR 3.370(5)(a))

H.

Board Can Also Remand to Inquiry Commission or to Trial Commissioner
(SCR 3.370(5)(d))

J.

Board Deliberates, Votes, Issues Written Report within 45 Days (SCR
3.370(3))
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K.
IX.

Board also Considers Default Files (Unanswered Charges) and Law-Only
Cases (SCR 3.210 & 3.370(5)(b))

SUPREME COURT OF KENTUCKY
A.

Regardless of Lower Recommendation, the Court Considers:
1.

All negotiated sanction motions. (SCR 3.480)

2.

All Trial Commissioner Reports that were not appealed to the
Board. (SCR 3.360(4))

3.

All Board decisions on default files, law-only cases, and appeals
from Trial Commissioner Report. (SCR 3.370)

4.

A finding of no violation, and recommendation of no sanction, is
still reviewed.
NOTE: An attorney discipline matter is not over until there is a
closed/dismissed/private admonition issued by the Inquiry
Commission, or the Supreme Court renders a final opinion.

X.

B.

Either Party May Appeal a Board Decision to the Kentucky Supreme
Court (SCR 3.370(7))

C.

Notice of Appeal with Brief Due 30 Days after Board Decision

D.

Response Brief Due 30 Days after Appellant’s Brief is Filed

E.

Court Can Request Briefs from the Parties in any Matter, even if not
Contested or Appealed (SCR 3.370(8))

F.

Supreme Court Will Issue a Final Opinion in Every Matter

THE RENDITION
A.

Supreme Court Opinions for Dismissal or Private Reprimands Are
Confidential

B.

Supreme Court Opinions for Public Reprimands or Greater Are Public

C.

There Are Several Degrees of Discipline (SCR 3.380)
1.

Private reprimand.

2.

Public reprimand.

3.

Suspension from practice for a definite time (typically 30 days to
five years).
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D.

XI.

XII.

a.

61 days or more: The Respondent must issue a Notice of
Suspension to their clients and all courts.

b.

181 days or more: The Respondent must apply for
Reinstatement and then becomes known as the Applicant.
The Applicant must also submit a required application
through the Kentucky Office of Bar Admission’s Character
and Fitness Committee (C&F).

c.

Suspended five years or more: The Applicant must also
submit an application through C&F and pass a limited bar
exam to be considered for reinstatement.

4.

Suspensions may be probated with some conditions.

5.

Permanent disbarment.

6.

Indefinite suspension (SCR 3.380(2)).

The Court May Impose Conditions upon a Reprimand or Suspension
Case (SCR 3.380(1))
1.

The Respondent may be ordered to restitute client funds.

2.

The Respondent may be ordered to submit to KYLAP evaluations.

3.

The Respondent may be required to obtain extra CLE, or attend
the Ethics and Professionalism Enhancement Program (EPEP)

4.

No new Charges.

5.

?

POST-OPINION… WHAT’S NEXT?
A.

Reinstatement ("Automatic Reinstatement" Doesn’t Mean You Don’t Have
to Do Anything)

B.

Recovery of Costs Owed to the KBA (SCR 3.450)

C.

Comply with Conditions and Probated Sanction Terms

WHAT ELSE IS THERE?
A.

Reciprocal Discipline (SCR 3.435)

B.

Temporary Suspension by Motion of Inquiry Commission (SCR 3.165)
1.

Stealing money.

2.

Substantial threat of harm.
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3.

Commit a crime regarding moral fitness to practice.

4.

Mentally disabled.

5.

Addicted to intoxicants or drugs.

C.

Automatic Suspension for Felonies (SCR 3.166)

D.

Restoration to Practice (Non-Disciplinary) (SCR 3.500)
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FEDERAL COURT UPDATE
Lori J. Alvey

I.

PENDING FEDERAL RULES AMENDMENTS
Amendments to the following rules were adopted by the Supreme Court and
transmitted to Congress on April 26, 2018. The amendments will become
effective on December 1, 2018.

II.

A.

Appellate Rules 8, 11, 25, 26, 28.1, 29, 31, 39, 41, and Forms 4 and 7
available at
https://www.supremecourt.gov/orders/courtorders/frap18_2b35.pdf.

B.

Bankruptcy Rules 3002.1, 5005, 7004, 7062, 8002, 8007, 8010, 8011,
8013, 8015, 8016, 8017, 8022, 9025, new Rule 8018.1, and new Part VIII
Appendix, available at
https://www.supremecourt.gov/orders/courtorders/frbk18_m6hn.pdf.

C.

Civil Rules 5, 23, 62, and 65.1, available at
https://www.supremecourt.gov/orders/courtorders/frcv18_5924.pdf.

D.

Criminal Rules 12.4, 45, and 49, available at
https://www.supremecourt.gov/orders/courtorders/frcr18_7k8c.pdf .

SIXTH CIRCUIT COURT OF APPEALS
A.

Alcoholic Beverages
Byrd v. Tennessee Wine and Spirits Retailers Association, 883 F.3d 608
(6th Cir. 2018)
Defendant appealed the district court's holding that a Tennessee law
requiring any person, corporation or firm applying for an alcoholic
beverages retailer license to live in Tennessee for two years or ten years
for a license renewal violated the dormant Commerce Clause. The Sixth
Circuit affirmed.
The Twenty-first Amendment gives a state the power to
oversee the alcoholic-beverages business, but it does not
give a state the power to dictate where individuals live,
because a state's alcoholic-beverages laws “cannot
deprive citizens of their right to have access to the markets
of other States on equal terms.”1
The Court held Tennessee's durational-residency requirements are
facially discriminatory as they prevent out of state residents from

1

Id. at 619, quoting Granholm v. Heald, 544 U.S. 460, 473 (2005).
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obtaining retail licenses and protects in-state residents who are retailers.
In addition, the state may reach its goals of protecting the health, safety
and welfare of its citizens and higher oversight and control over liquor
retailers with a reasonable, nondiscriminatory alternative. The Sixth
Circuit severed the unconstitutional durational-residency requirements
from the rest of the state statute.
B.

Americans with Disabilities Act
Hindel v. Husted, 875 F.3d 344 (6th Cir. 2017)
Plaintiffs filed suit under Title II of the ADA, claiming Ohio's paper ballot
absentee voting system discriminates against the blind. In Ohio, blind
voters must have assistance from a sighted person to complete the paper
ballots, which deprives them of their right to vote anonymously. Plaintiffs
proposed Ohio adopt an online absentee ballot system and use online
balloting marking tools as used in other states for blind voters. The district
court granted the Ohio Secretary of State judgment on the pleadings,
holding the proposed accommodation would "fundamentally alter Ohio's
voting program."2 On appeal, the Sixth Circuit held the district court erred
in accepting the defendant's affirmative defense without evidence and
facts to support it. "'Fundamental alteration' is an affirmative defense
under the ADA providing that governmental entities need not
accommodate disabled individuals if doing so 'would result in a
fundamental alteration in the nature of a service, program or activity. . . '"3
"Affirmative defenses to ADA claims. . . are typically fact-based and not
capable of resolution on the basis of pleadings alone."4 "Without proof
that the proposed ADA accommodation is unreasonable or incompatible
with Ohio's election system, defendant's affirmative defense based on an
allegation, alone, is insufficient."5

C.

Appellate Procedure
In re Trump, 874 F.3d 948 (6th Cir. 2017)
During a campaign rally in Louisville, then-presidential candidate Trump
responded to protestors by stating "Get 'em out of here." Three protestors
were thereafter assaulted by three Trump supporters. The protestors
filed suit in Kentucky state court against Trump and his supporters.
Trump removed the action to federal district court, which denied in part
his motion to dismiss, holding the complaint stated a plausible claim for

2

Id. at 345.

3

Id. at 347; see 28 CFR §35.164.

4
5

Id.
Id. at 348.
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incitement to riot under Kentucky law. The district court certified its order
for interlocutory appeal under 28 U.S.C. §1292(b). The Sixth Circuit
granted the petition for leave to appeal. The district court's order holding
the complaint stated a facially valid claim for incitement to riot under state
statute involved questions of law that are controlling because their
resolution could materially affect the case's outcome. In addition, an
immediate appeal may materially advance termination of the litigation,
and other prudential factors support the Court's granting an appeal of the
district court's order. Noting the case would require the U.S. President to
"answer for a state-law claim that presents a novel question," the Court
stated "an interlocutory appeal is hardly imprudent given the exceptional
nature of this case."6 "[W]e are convinced that a panel of this court should
ensure that the Kentucky claim rests on a solid footing before permitting
litigation to continue."7
D.

Bankruptcy
1.

In re Burke, 863 F.3d 521 (6th Cir. 2017).
Debtors filed a Chapter 7 petition and listed their residence in their
bankruptcy schedules as being appraised for $108,000 with
$91,581 due on the mortgage. The Trustee filed a motion for an
order evicting Debtors from the home so he could sell it, asserting
the value was closer to $200,000. Debtors filed a motion to
compel the trustee to abandon the property, or in the alternative,
to convert their Chapter 7 case to Chapter 13 so they could try to
keep the home. Following an evidentiary hearing, the bankruptcy
court granted the Debtors' motion to abandon, holding the
residence was of inconsequential value to the estate based on
their expert's net valuation of the property at $108,000. The
district court affirmed, and the Trustee appealed to the Sixth
Circuit, which also affirmed. Debtors may seek abandonment by
the Trustee under 11 U.S.C. §554(b) if the property is of
inconsequential value and benefit to the estate. The Court
rejected the Trustee's argument that he could extinguish the
abandonment remedy by tendering the debtors the amount of the
homestead exemption – in this case, $7,500. It also rejected the
Trustee's argument that he should have been able to
automatically evict the debtors upon tendering their homestead
exemption.

2.

In re Isaacs, 569 B.R. 135 (6th Cir. B.A.P. 2017).
The Isaacs executed a home equity line of credit agreement in
2003 secured by a second mortgage to GMAC on their property.
They filed a Chapter 7 petition in 2004 which listed the debt owed

6
7

Id. at 952.
Id.
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to GMAC on the agreement related to the mortgage as secured
debt. GMAC did not record the mortgage until three months after
the bankruptcy petition was filed. It did not seek an order to
modify, lift or annul the automatic stay, and no party sought to
avoid the mortgage while the case was pending. The Isaacs
obtained a discharge and the case was closed in August 2004.
GMAC transferred its interest in the mortgage to RoundPoint,
which filed a state court foreclosure action against the Isaacs in
2014. RoundPoint obtained a judgment and order of sale which
the Isaacs did not appeal. Immediately prior to the scheduled sale
date, the Isaacs filed a Chapter 13 petition in federal bankruptcy
court. They, thereafter, filed a complaint requesting relief under
11 U.S.C. §544(a)(1) and (3). On cross motions for summary
judgment, the bankruptcy court found GMAC was an unsecured
creditor in the initial Chapter 7 case and that it did not obtain a
security interest in the property by recording the mortgage before
the Isaacs filed their Chapter 7 petition. It held the Chapter 7
discharge order discharged GMAC's debt related to the mortgage,
and the fact RoundPoint was able to obtain a default judgment
against the Isaacs in 2014 had no bearing on the validity of the
discharge order. On appeal the Bankruptcy Appellate panel held
the lien was binding at the time the first Chapter 7 petition was
filed. The mortgage was effective to bind the Isaacs' interests in
the property at the time they signed it. A lapse in recording a
mortgage impacts priority of claims against the property but does
not void the lien between the parties. Because the mortgage was
binding at the time the Chapter 7 petition was filed, RoundPoint's
later pursuit of the foreclosure action solely on an in rem basis did
not violate or modify the Isaacs' Chapter 7 discharge, and the
Rooker-Feldman doctrine barred the bankruptcy court's exercise
of jurisdiction over the foreclosure proceeding. The Bankruptcy
Appellate Panel vacated the bankruptcy court's judgment and
remanded the case with instructions for it to dismiss the adversary
proceeding for lack of subject matter jurisdiction.
3.

In re Perkins, 581 B.R. 822 (6th Cir. B.A.P. 2018).
The Bankruptcy Appellate Panel affirmed the bankruptcy court's
opinion overruling BB&T's objection to the confirmation of Perkins'
Chapter 12 plan and subsequent order confirming the plan. The
Court held Perkins meets the statutory definition of family farmer
and is eligible for Chapter 12 bankruptcy relief. The bankruptcy
court did not err in holding Perkins did not exceed the Chapter 12
aggregate debt limit. The Court held the holding in Matter of
Pearson8 should be extended to determinations of eligibility under
Chapter 12 cases within the Sixth Circuit. In the context of family
farmers, "aggregate debt" refers to the aggregate of their farm and
non-farm debts. The bankruptcy court reviewed Perkins'

8

773 F.2d 751 (6th Cir. 1985).
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schedules and testimony and held the schedules were made in
good faith and in an amount below the aggregate debt limit. The
court also did not err in finding Perkins met the farm income
requirement for family farmers. In order to be eligible as a family
farmer under §101(18), more than 50 percent of a debtor's total
income from the particular time period must be from the farming
operation. Perkins' partnership and S corporation income arose
from a farm operation she owned and operated, and her gross
income from the partnerships was more than her income from all
other sources. The bankruptcy court also did not err in confirming
Perkins' plan.
E.

Civil Forfeiture
1.

U.S. v. $525,695.24, Seized from JPMorgan Chase Bank
Investment Account #xxxxxxxx, 869 F.3d 412 (6th Cir. 2017).
The federal government filed a civil forfeiture claim against bank
accounts, cars, and real property owned by Sbeih, claiming the
named properties were subject to forfeiture under 21 U.S.C.
§881(a)(4), (a)(6), and (a)(7) and 18 U.S.C. §981. Sbeih and his
co-owner allegedly sold illegal prescription drugs through two
pharmacies they owned in Ohio. He and his wife filed verified
claims to seven of the personal bank accounts held in their
names, and the case was stayed for one year while the criminal
investigation was pending. Sbeih was indicted in June 2014, and
an arrest warrant was issued when he failed to appear for his
arraignment. The government lifted the stay on the civil forfeiture
action and scheduled a status conference for June 24, 2014.
Sbeih's counsel sought permission for Sbeih to miss the
conference because he was in Israel. Sbeih alleged he was in
danger of losing his Jerusalem permanent residency permit if he
left Israel. The district court granted his motion, and the
government filed a motion to strike Sbeih's claim under the fugitive
disentitlement statute. The court granted the government's motion
in 2015 and entered judgment against the properties ordering
them forfeited to the U.S. in 2016. Sbeih appealed to the Sixth
Circuit. The Court held "disentitlement under [28 U.S.C.] §2466 is
appropriate whenever a claimant fails to enter or reenter the [U.S.]
with the intention of avoiding prosecution regardless of any
additional purposes the claimant may have for remaining outside
the [U.S.]."9 The district court erred in finding the government met
its burden to show Sbeih remained outside the U.S. to avoid
criminal prosecution. Sbieh introduced a statement from his
attorney in Israel and an expert opinion from a professor who
reviewed his records from his Israeli court proceeding to support
his claim he remained in Israel due to fear he would lose his

9

Id. at 419.
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permanent resident status in Jerusalem if he left. The Sixth Circuit
vacated the district court's forfeiture order and remanded the
action for further consideration. The Court expressed no opinion
regarding whether disentitlement was appropriate in this case. On
remand, both the government and Sbeih may present evidence
regarding Sbeih's intent in refusing to return to the U.S.
2.

U.S. v. $31,000 in U.S. Currency, 872 F.3d 342 (6th Cir. 2017).
DEA agents seized cash from claimants' carry-on luggage during
a search at the airport after a drug dog alerted to the odor of
narcotics on the boxes containing the currency. The government
claimed the currency was forfeitable pursuant to 21 U.S.C.
§881(a)(6) as proceeds traceable to drug trafficking activities or
that was used or intended to facilitate drug trafficking in violation
of 21 U.S.C. §§841(a), 846. The government filed a civil in rem
forfeiture complaint. Claimants each filed verified claims asserting
the DEA conducted warrantless arrests and searches and
seizures without probable cause. Each also filed an answer to the
forfeiture complaint, and a case management conference was
held. Before the discovery deadline passed or any discovery was
undertaken, the government moved to strike both claims, which
the district court granted. It held claimants lacked standing
because their claims were just "'naked assertion[s] of
ownership.'"10 The district court granted the government's motion
for an order of forfeiture, and claimants appealed to the Sixth
Circuit. The Court reversed, holding that "[a]t the pleading stage,
a verified claim of ownership is sufficient to satisfy Article III and
the procedural requirements of Rule G . . . . at this stage in the
litigation, there was no basis on which the district court could
strike the claim." 11 This was an issue of first impression in the
Sixth Circuit.

F.

Civil Procedure
1.

Mays v. City of Flint, Mich., 871 F.3d 437 (6th Cir. 2017).
Plaintiffs, residents of Flint, Michigan, filed suit against city and
state officials in state court alleging state-law tort claims
concerning the Flint water crisis. Four of the state officials
removed the action to federal court based on the federal officer
removal provision in 28 U.S.C. §1442(a)(1) alleging their actions
were performed under the supervision and direction of the U.S.
EPA. They also argued Plaintiffs' claims implicated a substantial

10

Id. at 344.

11

Id. at 351-52; see Rule G, Federal Rules of Civil Procedure Supplemental Rules for Admiralty
or Maritime Claims and Civil Forfeiture Actions.
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federal issue meriting federal question jurisdiction under §1441.
The district court granted Plaintiffs' motion to remand the action
back to state court, and defendants appealed, asking the Sixth
Circuit to reverse the order. The Sixth Circuit affirmed holding
defendants were not acting under the federal EPA for purposes of
the federal officer removal statute. There was no contract,
employer/employee relationship or principal/agent arrangement
between defendants and the EPA. "[R]eceipt of federal funding
alone cannot establish a delegation of legal authority..." 12 In
addition, "compliance reporting, even if detailed, is insufficient by
itself to merit federal-officer removal."13 "Where, as here, a state
agency is sued based on state-law tort claims for actions taken
while enforcing the State's own statutes and regulations, we see
no need for federal-officer removal."14 The Sixth Circuit also held
the case does not present a substantial federal question that
merits removal under §1441.
2.

Gascho v. Global Fitness Holdings, LLC, 875 F.3d 795 (6th Cir.
2017).
Plaintiffs filed a class action alleging misrepresentation of the
terms of their gym memberships. Global Fitness Holdings entered
a settlement agreement in which it agreed to pay $1.3 million to
the class members, class counsel's fee as ordered by the court,
and claims administrator's fees and costs. By the time the Sixth
Circuit affirmed the district court's order approving the settlement
on appeal, Global Fitness was nearly insolvent. The money it
owed to the class members had been placed in escrow, but the
payments for class counsel and the claims administrator had not.
When the payments became due, Global Fitness informed the
court it could not meet the remaining obligations under the
agreement. The district court granted plaintiffs' request to hold
Global Fitness in civil contempt and ordered it to pay the full
amount due to class counsel and the claims administrator plus
statutory interest. Global Fitness appealed, and the Sixth Circuit
reversed. The settlement agreement stated Global Fitness'
obligation to pay would not become effective until the agreement
was affirmed by the highest appellate court. The Supreme Court
denied certiorari of the Sixth Circuit decision affirming the district
court's order approving the settlement agreement. That order
became definite and specific on March 21, 2017, when the time to
request a rehearing from the Supreme Court expired. "The parties
did not knowingly violate a clear and specific command of the

12

Id. at 444.

13

Id. at 446; see Watson v. Philip Morris Companies, Inc., 551 U.S. 156 (2007).

14

Id. at 447-48.

351

court" until that time.15 The Sixth Circuit held Global Fitness had
no legal obligation to conserve funds to pay class counsel and the
claims administrator while the appeals were pending. The district
court erred in considering any evidence before March 21, 2017, in
determining whether to hold Global Fitness in contempt. The Sixth
Circuit remanded to the district court to determine whether the
evidence after that date is sufficient to support a contempt finding.
G.

Civil Rights
1.

Boler v. Earley, 865 F.3d 391 (6th Cir. 2017).
Plaintiffs in two cases filed suit against state and local officials
alleging violation of their constitutional rights in connection with
the Flint, Michigan, water crisis. In Boler, the district court held
their §1983 claims were preempted by the Safe Drinking Water
Act and dismissed the case for lack of subject matter jurisdiction.
Relying on its analysis in Boler, the court also dismissed the Mays
case. The cases were consolidated on appeal to the Sixth Circuit.
The Court reversed in part, holding the citizen-suit provision in the
SDWA does not preempt the Plaintiffs' constitutional claims under
§1983. It also reversed the district court's dismissal of Plaintiffs'
claims under 42 U.S.C. §1985(3). The Court held the state
defendants' participation in the litigation did not rise to the level
necessary to waive their Eleventh Amendment immunity.
Eleventh Amendment sovereign immunity applies to the state of
Michigan in both Boler and Mays, and to the Boler plaintiffs' claims
against Governor Snyder, MDEQ, and MDHHS. The Boler
plaintiffs failed to show the Ex Parte Young doctrine applies to
their claims against the Michigan governor because it was not
clear what injunctive relief was sought in their complaint. Eleventh
Amendment immunity does not apply to municipalities, and the
Boler plaintiffs' claims against the city defendants remain. The
Mays plaintiffs' claims against all defendants except the state of
Michigan remain. The Ex Parte Young doctrine applies to their
claims against the Michigan governor because their complaint
sought an injunctive order directing the governor's conduct in
providing services to plaintiffs affected by the water crisis.

2.

Kaminski v. Coulter, 865 F.3d 339 (6th Cir. 2017).
In 2014, the city of Lincoln Park, Michigan, was placed under the
control of an emergency manager who issued orders modifying
collective bargaining agreements to temporarily replace retired city
employees' health care benefits with monthly stipends they could
use to purchase individual health care coverage. The retirees
brought suit under 42 U.S.C. §1983 against various city and state

15

Id. at 801.
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officials arguing the orders violated their constitutional rights under
the Contracts, Due Process, and Takings Clauses. Both the state
treasurer and his successor were named in the suit. Both filed
Rule 12(b)(6) motions to dismiss, arguing they were entitled to
qualified immunity and Eleventh Amendment immunity. The
district court denied their motions, holding neither was entitled to
immunity under either theory. On appeal, the Sixth Circuit
reversed and dismissed plaintiffs' claims. The Court joined the
Fourth Circuit to hold alleged Contracts Clause violations do not
give rise to an action under §1983. This was an issue of first
impression in the Sixth Circuit. The Court also held no due
process violation occurred. The state action was arguably not
sufficiently individualized to trigger due process protections, and
"a due process violation does not lie where the thrust of the
plaintiffs' argument is simply breach of contract." Plaintiffs' Takings
Clause claim also failed on the merits because they have an
available remedy under state contract law. The Court noted
plaintiffs' proper recourse is a suit against the city alleging a
violation of the collective-bargaining agreements rather than a suit
against the current and former state treasurer alleging violation of
their constitutional rights.
3.

Wesley v. Campbell, 864 F.3d 433 (6th Cir. 2017).
In Wesley II,16 plaintiff, a former school counselor, appealed the
district court's decision to dismiss his claim against a police officer
under §1983 for arresting him for sexual abuse of a student
without probable cause. The Sixth Circuit reversed the decision
and remanded to the district court, where a jury held the officer
arrested plaintiff unlawfully. It awarded plaintiff $589,000 in
compensatory damages and $500,000 in punitive damages. The
officer filed a renewed motion for a directed verdict and a motion
to alter, amend, or vacate the judgment for a new trial. The district
court denied both motions, and the officer appealed. She argued
the district court failed to adequately instruct the jury regarding the
issue of qualified immunity and erred by referring to the alleged
victim's psychological history during the probable-cause jury
instruction. The Sixth Circuit affirmed. The district court did not
err in denying the officer's motion for a directed verdict regarding
the false arrest claim and claim for qualified immunity. It was
reasonable for the jury to conclude the alleged victim's allegations
were unreliable, that the officer knew they were unreliable, and
that she therefore did not have probable cause to make the arrest.
It was also reasonable for the jury to find the information the
officer omitted from her affidavit supporting the arrest warrant was
material, and the omissions were made deliberately or with
reckless disregard for the truth. The district court also did not
abuse its discretion in denying her motion for a new trial based on
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779 F.3d 421 (6th Cir. 2015).
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the omission of a jury instruction because qualified immunity is a
question of law to be determined by the judge. The Sixth Circuit
also upheld the district court's denial of the officer's motion for a
directed verdict regarding the availability of punitive damages and
the district court's refusal to remit the punitive damages award.
4.

Crosby v. University of Kentucky, 863 F.3d 545 (6th Cir. 2017).
Crosby, a tenured professor at the University of Kentucky, filed
suit under §1983 and state law following his removal as Chair of
the University's Department of Health Behavior. He argued his
removal as Chair violated his property and liberty interests without
due process of law and his rights under the Kentucky Constitution.
The district court granted defendants' Rule 12(b)(6) motion to
dismiss, holding Crosby's claims were deficient as a matter of law
and defendants were entitled to qualified immunity from liability.
The Sixth Circuit affirmed. Tenured university professors do not
have a constitutionally protected property interest in administrative
posts unless that post is itself a tenure-track appointment, or the
professor has received an express guarantee he/she will not be
removed from the position without cause. Crosby's position as
Chair was not a tenure-track appointment, and he received no
guarantee that he would not be removed except for cause. In
addition, Crosby failed to demonstrate his protected liberty interest
was clearly established in light of the specific context of the case.
The court did not err in dismissing Crosby's claim under state law
because his complaint requested only monetary damages for
violating the state constitution, and Kentucky law does not
recognize that cause of action.

5.

Sumpter v. Wayne County, 868 F.3d 473 (2017).
Plaintiff filed suit following her one-month stay in the Wayne
County Jail in Detroit, Michigan. While there, she was subjected
to four group strip searches she alleged violated her Fourth
Amendment rights. Three of the searches were conducted in the
jail's registry where inmates are searched when arriving or
returning from a trip outside the facility. No male deputies were
present for the searches which were done in groups due to the
high number of inmates waiting to be processed. The fourth
search was conducted in plaintiff's cellblock which took place in
view of the guards' central command post. In her suit, plaintiff
claimed the first three searches were unreasonable because they
were conducted in an unprofessional manner in front of other
inmates. She claimed the fourth search was unreasonable
because it was conducted in front of male guards. She sought
monetary, injunctive, and declaratory relief on behalf of herself
and all other similarly situated women in the jail. The district court
granted defendants' motions for summary judgment, finding the
guard who conducted the first three searches was entitled to
qualified immunity. Wayne County and the jail were entitled to
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summary judgment because the cellblock search was an isolated
incident, and plaintiff provided no evidence it was the product of
official policy or custom. The district court found plaintiff's requests
for injunctive and declaratory relief were moot because she was
no longer a prisoner at the jail. The Sixth Circuit affirmed. While
the first three searches constituted significant intrusion in plaintiff's
privacy, defendant provided a legitimate justification for
conducting the searches. In addition, at the time the searches
occurred, there were no decided cases that would have put the
guard on notice that conducting group strip searches when the
number of inmates made individual searches imprudent was
unreasonable. The Court upheld the district court's finding
regarding the cellblock search claim, noting that plaintiff failed to
provide evidence the search was not an isolated incident. Lastly,
the Court affirmed the dismissal of plaintiff's claim for injunctive
and declaratory relief, although on the basis of standing rather
than mootness.
6.

Smith v. City of Troy, Ohio, 874 F.3d 938 (6th Cir. 2017).
Plaintiff suffered a seizure while driving. A neighbor called police
after Plaintiff parked his car in a yard and walked to a nearby
fence. When the officer approached him, he thought Plaintiff was
under the influence. Plaintiff claimed he tried to communicate to
the officer that he was having a seizure. After Plaintiff resisted the
officer's attempts to move him away from the fence, the officer
knocked him to the ground. A second officer approached the
scene while the first officer was wrestling with Plaintiff. The
second officer deployed his taser against Plaintiff eight times for a
total of 48 seconds, which allowed the first officer to handcuff
Plaintiff. Neither officer ever informed Plaintiff he was under
arrest. Plaintiff filed suit against the city, county, and the officers
under 42 U.S.C. §1983 and Title II of the ADA claiming they
violated his Fourth Amendment rights by using excessive force
against him and failing to intervene to protect him against the
alleged excessive force used by the officers. The district court
granted summary judgment to defendants, holding the officers did
not use excessive force as a matter of law. It also held that even
if they had used excessive force, the officers were entitled to
qualified immunity. In addition, the municipal defendants could
not be liable under §1983 without an underlying constitutional
violation as Plaintiff failed to show a pattern of constitutional
violations by their law enforcement officers. On appeal, the Sixth
Circuit held the first officer violated Plaintiff's right to be free from
excessive force when he knocked him to the ground and landed
on him. The officer never told Plaintiff he was under arrest, and
there was a factual dispute as to whether Plaintiff resisted the
officer before he was knocked down. The second officer was
justified in using his taser on Plaintiff when he arrived on scene
while the first officer was wrestling with Plaintiff because he was
unaware of what had happened beforehand. However, his
355

repeated use of the taser was unreasonable because he did not
give Plaintiff time to comply with his orders. The Court held the
second officer is not entitled to qualified immunity on that aspect
of Plaintiff's excessive-force claim. It affirmed the district court's
grant of summary judgment to the municipal defendants. It also
upheld the district court's grant of summary judgment to
defendants on Plaintiff's claim under Title II of the ADA because
he failed to show defendants intentionally discriminated against
him on the basis of his disability.
7.

Nikolao v. Lyon, 875 F.3d 310 (6th Cir. 2017).
The state of Michigan requires school age children to be
vaccinated before entering the public school system, but offers
exemptions for certain medical and non-medical reasons. To
receive an exemption, parents must visit a local health department
and explain the basis for their objection. Plaintiff, who is Catholic,
sought an exemption for her children based on religious reasons,
which was granted. Following her visit to the health department,
Plaintiff filed suit against state and county defendants under 42
U.S.C. §1983 based on the treatment she received during the
religious-waiver certification process. The district court granted
defendants' motion to dismiss. On appeal, the Sixth Circuit
affirmed in part and vacated and remanded in part. While the
district court dismissed Plaintiff's free-exercise claim on the merits,
the Sixth Circuit held Plaintiff did not have standing to bring the
claim because she did not suffer an injury-in-fact. It upheld the
district court's dismissal of Plaintiff's Establishment Clause claim,
holding the state's certification rule and religious waiver note do
not violate the Establishment Clause. The certification rule "only
requires health workers to have a conversation with objecting
parents about the benefits of vaccinating children and the potential
dangers in declining to do so." 17 It does not allow the state to
withhold an exemption based on the legitimacy of the parents'
objections.

8.

Jordan v. Blount County, 885 F.3d 413 (6th Cir. 2018).
Jordan filed a §1983 suit for prosecutorial misconduct based on a
Brady violation which resulted in his wrongful conviction for
second-degree murder. The district court dismissed the suit
holding his claim accrued when the state court of appeals vacated
his conviction not when he was acquitted on remand. Jordan
appealed to the Sixth Circuit, which reversed. The state court of
appeals vacated Jordan's conviction in 2011. He was retried and
acquitted in 2015. "A Brady claim under §1983 cannot accrue . . .

17

Id. at 319.
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until the criminal proceeding. . . terminates." 18 Jordan's criminal
proceeding continued after his conviction was vacated, ending
upon his acquittal in March 2015. Because his suit was filed less
than a year later, it was timely. The Sixth Circuit remanded to the
district court for further proceedings.
9.

Equal Employment Opportunity Commission v. R.G. & G.R. Harris
Funeral Homes, Inc., 884 F.3d 560 (6th Cir. 2018).
Aimee Stephens worked as a funeral director for defendant when
she began transitioning from male to female. When she informed
the funeral home's operator, Thomas Rost, that she would
represent and dress as a woman at work, he terminated her. She
filed an EEOC complaint. During its investigation, the EEOC
discovered the funeral home provided its male employees with
clothing complying with the company's dress code, but did not
provide its female employees with such an allowance. The EEOC
filed suit against the funeral home for violating Title VII by
terminating Stephens on the basis of her transgender status and
refusal to conform to sex-based stereotypes and for administering
a discriminatory clothing allowance policy. The district court
granted summary judgment to the funeral home, and the EEOC
appealed to the Sixth Circuit which reversed on both claims. It
held the funeral home engaged in unlawful discrimination against
Stephens on the basis of her sex. "Discrimination on the basis of
transgender and transitioning status is necessarily discrimination
on the basis of sex, and, thus, the EEOC should have had the
opportunity to prove that the Funeral Home violated Title VII by
firing Stephens because she is transgender and transitioning from
male to female."19 The funeral home is not entitled to a defense
under RFRA because it failed to show that complying with Title VII
would substantially burden Rost's religious exercise. In addition,
even if there was a substantial burden, enforcing Title VII is the
least restrictive means of furthering the government's compelling
interest in eradicating workplace discrimination against Stephens.
The Court also held the EEOC may bring a discriminatory clothing
allowance claim against the funeral home because an
investigation of the policy was reasonably expected to grow out of
the original sex discrimination claim submitted by Stephens to the
EEOC. The Sixth Circuit reversed the district court's grant of
summary judgment to defendant, granted summary judgment to
the EEOC on its unlawful termination claim, and remanded to the
district court for further proceedings on the discriminatory clothing
allowance claim.

18

Id. at 415.
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Id. at 571.
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10.

Maben v. Thelen, 887 F.3d 252 (6th Cir. 2018).
Maben filed a §1983 action against a prison guard in his official
and individual capacities, claiming the guard unconstitutionally
retaliated against him for participating in the protected activity of
attempting to comply with the prison's grievance policy. The
district court granted Thelen's motion for summary judgment. It
held the retaliation claim was barred because the dispute as to
what occurred between Maben and Thelen was already
adjudicated by prison officials during the grievance process. The
court also held the fact Maben was found guilty of misconduct
during that process "checkmates" his retaliation claim. Maben
appealed, and the Sixth Circuit reversed in part. It held the factual
findings made during Maben's minor misconduct hearing do not
have preclusive effect in federal court and do not bar his claim.
The Court also rejected application of the "checkmate" doctrine,
holding "[a] finding of guilt at a prison misconduct hearing does not
act as an absolute bar to a prisoner's First Amendment retaliation
claim." 20 "The 'checkmate doctrine' is contrary to and
irreconcilable with the burden-shifting framework this Court has
adopted when analyzing a prisoner's retaliation claim." 21 The
Court affirmed the district court's grant of summary judgment to
Thelen on Maben's official-capacity claim based on the Eleventh
Amendment but reversed and remanded his First Amendment
retaliation claim to the district court for further proceedings.

H.

Class Actions
Roberts v. Mars Petcare US, Inc., 874 F.3d 953 (6th Cir. 2017)
Roberts filed a class action on behalf of Tennessee citizens in state court
against Mars Petcare US which is a citizen of Tennessee and Delaware.
Mars removed the case to federal court, invoking its Delaware citizenship.
The Sixth Circuit reversed the district court's denial of Roberts' motion to
remand the case to Tennessee state court. "Because [28 U.S.C.]
§1332(d)(2)(A) refers to all of a defendant's citizenships, not the
alternative that suits it, Mars cannot rely on its State of incorporation
(Delaware) and ignore its principal place of business (Tennessee) to
create diversity under the Act.” 22 "Nothing in the 2005 statutory
amendments provided by CAFA changes the rule that a corporation is a
citizen of its state of incorporation and its principal place of business."23

20
21

Id. at 262.
Id.
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Id. at 955; see Class Action Fairness Act of 2005, 28 U.S.C. §§1332(d)(2)(A), (d)(5), (d)(6).
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Id. at 956, emphasis in original.
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I.

Constitutional Law
1.

Bormuth v. County of Jackson, 870 F.3d 494 (6th Cir. 2017).
Plaintiff filed suit in federal court claiming the Jackson County
Board of Commissioners' practice of opening public meetings with
a prayer violated the Establishment Clause because the
Commissioners themselves led the prayer. The Sixth Circuit
affirmed the district court's holding that Jackson County's
invocation process was consistent with the Supreme Court's
legislative prayer decisions Marsh v. Chambers 24 and Town of
Greece , N.Y. v. Galloway25 and did not violate the Establishment
Clause. The Sixth Circuit found it insignificant that those leading
the prayer in this case were elected officials. In addition, the fact
the prayers also generally espoused the Christian faith did not
constitute an Establishment Clause violation. "Consistent with
Town of Greece, the solemn and respectful-in-tone prayers
demonstrate the Commissioners permissibly seek guidance to
'make good decisions'. . . and express well-wishes to military and
community members."26 There was also no evidence the prayers
denigrated nonbelievers or minorities, threatened damnation or
preached conversion. The Sixth Circuit noted that "Marsh and
Town of Greece do not require Jackson County to provide
opportunities for persons of other faiths to offer invocations."27 It
also held the Lemon endorsement test is inapplicable to legislative
prayer cases.

2.

Beydoun v. Sessions, 871 F.3d 459 (6th Cir. 2017).
Plaintiffs filed suit against various federal government officials
after they were placed on the "selectee list" designating them for
enhanced airport screening. Arguing violations of their Fifth
Amendment right to due process, they sought injunctive and
declaratory relief and removal of their names from the enhanced
screening list. Both men had previously submitted redress
requests through the Department of Homeland Security's Traveler
Redress Inquiry Program which the federal government denied
without confirming or denying plaintiffs' names were on the
selectee list. The district court granted the government's request
to dismiss Plaintiffs' complaints. Plaintiffs appealed, and the Sixth

24

463 U.S. 783 (1983).
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134 S.Ct. 1811 (2014).
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Id. at 512.

27

Id. at 514.
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Circuit affirmed. It held the district court erred in concluding
plaintiffs failed to directly challenge their placement on the
selectee list. However, the Sixth Circuit affirmed the dismissal on
the basis plaintiffs failed to state a claim upon which relief may be
granted. Neither adequately alleged their fundamental right to
travel had been violated. "While Plaintiffs may have been
inconvenienced by the extra security hurdles they endured in
order to board an airplane, these burdens do not amount to a
constitutional violation."28 The Court noted plaintiffs did not allege
they had been prevented from flying entirely or from traveling by
means other than flight. "The burdens alleged by Plaintiffs, to the
extent they provided specific details about those incidents, can
only be described as incidental or negligible and therefore do not
implicate the right to travel."29
3.

Signature Management Team, LLC v. Doe, 876 F.3d 831 (6th Cir.
2017).
Doe, who runs an anonymous blog, posted a link to a
downloadable copy of a book written by plaintiff to his website. He
removed the link after plaintiff served the blog's host with a takedown notice under the Digital Millennium Copyright Act. Plaintiff
thereafter filed an action in federal court alleging one count of
copyright infringement against Doe and seeking injunctive relief,
which included a request that the district court identify the blogger.
In his response, Doe asserted he has a First Amendment right to
speak anonymously and his identity should not be disclosed to
plaintiff. The district court declined to reveal Doe's identity to
plaintiff given that he may prevail on his fair-use defense.
However, he was required to reveal his identity to the court and
plaintiff's lawyers subject to a protective order preventing them
from revealing the information to plaintiff. The court thereafter
entered summary judgment for plaintiff on its copyright
infringement claim, but denied its motion for further injunctive
relief. It held revealing Doe's identity was unnecessary because
he had already destroyed the copies of plaintiff's work in his
possession. Plaintiff's appeal to the Sixth Circuit presented an
issue of first impression – "whether and under what circumstances
a court can properly protect a party's anonymity after judgment."30
The Court held "like the general presumption of open judicial
records, there is also a presumption in favor of unmasking
anonymous defendants when judgment has been entered for a

28
29
30

Id. at 468.
Id.
Id. at 836.
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plaintiff."31 "[C]ourts must consider both the public interest in open
records and the plaintiff's need to learn the anonymous
defendant's identity in order to enforce its remedy." 32 If the
defendant's speech is beyond First Amendment protection,
"countering the presumption will require a showing that the Doe
defendant participates in a significant amount of other, noninfringing anonymous speech that would be chilled if his identity
were revealed." 33 In addition, "the presumption in favor of disclosure is stronger or weaker depending on the plaintiff's need to
unmask the defendant in order to enforce its rights."34 The Sixth
Circuit remanded the case so the district court could weigh the
factors favoring anonymity against the public's interest in open
records generally and plaintiff's interest in unmasking Doe in this
particular case.
4.

Stimmel v. Sessions, 879 F.3d 198 (6th Cir. 2018).
Plaintiff was prevented from purchasing a firearm at Walmart after
the mandatory national background check showed he had been
convicted of misdemeanor domestic violence in 1997. The FBI
denied plaintiff's appeal because he is prevented from owning
firearms under 18 U.S.C. §922(g)(9). He then filed suit in federal
district court, which dismissed his complaint under Rule 12(b)(6).
It held his Second Amendment challenge to the statute failed as a
matter of law, and his equal protection challenge failed because
he is not similarly situated to persons barred from owning firearms
under §922(g)(4). Plaintiff appealed, and the Sixth Circuit affirmed.
Applying intermediate scrutiny, the Court held the government has
established a "'reasonable fit' between its compelling objective of
preventing gun violence . . . and disarming misdemeanants
convicted of domestic abuse." 35 It also rejected Plaintiff's
argument that the government violated his right to equal protection
by limiting the NICS relief program to those who are prohibited
from owning firearms under §922(g)(4).
[Plaintiff] does not articulate how he is similarly
situated to a person disarmed under §922(g)(4).
While domestic violence misdemeanants have
been adjudicated guilty under state law of voluntary

31
32
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Id. at 837.
Id.
Id.
Id.
Id. at 207.
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criminal conduct, §922(g)(4) disarms those
'adjudicated as a mental defective,' an involuntary
and possibly temporary and treatable medical
condition, or who have been involuntarily
committed...36
5.

Lexington H-L Services, Inc. v. Lexington-Fayette Urban County
Government, 879 F.3d 224 (6th Cir. 2018).
The Sixth Circuit reversed the district court's grant of a preliminary
injunction preventing the city of Lexington from enforcing an
ordinance restricting delivery of unsolicited written materials,
which included plaintiff's publication The Community News. The
Court held the ordinance, which prescribed six specific locations
where the publications could be delivered, did not violate plaintiff's
First Amendment rights to free press and speech. It held the
ordinance, which is content-neutral, is narrowly tailored to meet
the city's substantial interests in reducing visual blight and
reducing litter. Plaintiff failed to show the ordinance is overbroad.
The Court also held the ordinance leaves open "ample alternative
channels of communication." 37 Because plaintiff is unlikely to
succeed on the merits of its claims, the district court abused its
discretion in granting plaintiff's motion for a preliminary injunction.

6.

Thomas v. Nationwide Children's Hosp., 882 F.3d 608 (6th Cir.
2018).
After suspecting child abuse during examinations of minor
patients, doctors at Nationwide conducted further tests and alerted
local child welfare services of their findings. The children's parents
filed a §1983 claim against the hospital and the county alleging
the additional testing violated the children's Fourth Amendment
right against unreasonable searches and their Fourteenth
Amendment right to familial association. The district court granted
summary judgment to defendants, and the parents appealed to
the Sixth Circuit which affirmed. The Court held the hospital, which
is a private entity, and its doctors, did not act under the color of
state law when performing the tests on the children. The medical
standard of care, and not state law, prompted them to test the
children for further injuries. In addition, the parents consented to
all of the tests performed.

36

Id. at 212.

37

Id. at 233.
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7.

New Doe Child #1 v. Congress of the United States, 891 F.3d 578
(6th Cir. 2018).
Plaintiffs filed suit alleging the inscription of "In God We Trust" on
U.S. currency violates their rights under RFRA, free speech and
free exercise under the First Amendment, and equal protection
under the Fourteenth Amendment. The district court dismissed
their claims under Rule 12(b)(6), and the Sixth Circuit affirmed.
The Court agreed with the district court's finding that plaintiffs
failed to allege a substantial burden on their religious exercise
under RFRA because they can avoid using cash by using checks
or credit cards. The district court also properly dismissed plaintiffs'
First Amendment claims. The currency statutes are neutral for
purposes of the free exercise claim, and plaintiffs failed to allege
that the currency's motto is attributed to them for the purposes of
their free speech claim. The district court also properly ruled
plaintiffs do not have standing to bring an equal protection claim.

J.

Criminal Law
1.

U.S. v. King, 865 F.3d 848 (2017).
King, an attorney, approached a confidential informant in a strip
club and offered to help him launder his drug money in the same
way employed by Saul Goodman, a fictional attorney character on
AMC's Breaking Bad. The informant secretly recorded their
conversations. None of the information he told King was true.
The government charged King with two counts of money
laundering and one count of attempted money laundering. A jury
convicted him, and the court sentenced him to 44 months in
prison. On appeal, he argued introduction of the recorded
conversations violated his rights under the Confrontation Clause.
The Sixth Circuit held the government did not offer the informant's
statements for their truth.38 Instead the statements were used to
show the informant represented the money as drug money and
King believed him. Admission of the statements did not violate the
Confrontation Clause. The trial court erred in allowing the
prosecution to introduce evidence of King's prior arrest for cocaine
possession. However, the error was harmless because the arrest
evidence was consistent with King's own testimony regarding his
history of substance abuse, and evidence of his guilt in the instant
case was overwhelming.

38

See Michigan v. Bryant, 562 U.S. 344, 369 (2011).
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2.

U.S. v. Lanier, 870 F.3d 546 (6th Cir. 2017).
During jury deliberations in Defendants' fraud trial, a juror
contacted the assistant district attorney and told her there was a
problem with deliberations. She instructed him to contact the
judge, clerk or other court staff to report the problem and also
contacted the judge regarding the phone call. No juror contacted
court staff regarding any problems. Although the jury was
reportedly angry with each other and divided at 9:00 a.m., they
announced at 10:30 a.m. they had reached a verdict. The jury
convicted defendants of conspiracy to commit wire fraud, wire
fraud, and major fraud against the U.S. Defendants moved to
interview the jurors and requested a mistrial. The district court
denied their motion and sentenced defendants to 48 months' and
30 months' of imprisonment, respectively. On appeal, the Sixth
Circuit held the district court abused its discretion in declining to
hold a Remmer39 hearing regarding the possible jury misconduct
and external influence. It vacated defendants' convictions and
remanded to the district court for a Remmer hearing to allow
attorneys for both sides to question the jurors to determine
whether any outside influence affected their deliberations. If the
hearing reveals any external influence affected jury deliberations,
defendants are entitled to a new trial. If no external influence
prejudicially affected jury deliberations, defendants' convictions
are to be reinstated.

3.

U.S. v. Childress, 874 F.3d 523 (6th Cir. 2017).
Defendant appealed the district court's order imposing a special
condition of supervised release under 18 U.S.C. §3583 following
his federal conviction for felon in possession of a firearm and
pending state charges for incest and aggravated assault. The
conditions restricted defendant from any contact with the victim of
the sexual offense and required him to submit to a psychosexual
assessment at his own expense as directed by his probation
officer. Defendant entered a plea agreement in state court to a
reduced charge of aggravated assault after his conviction for
incest based on the same conduct was overturned. The district
court thereafter granted the probation officer's petition for
modification of defendant's supervised release order. Defendant
argued the psychosexual assessment was intrusive and unrelated
to his felon in possession offense, and that it was not the least
restrictive means the court could use to achieve the sentencing
purposes in 18 U.S.C. §3553(a). The district court noted that while
defendant's state aggravated assault conviction was not for a
sexual offense, the psychosexual assessment was directly related
to his criminal history. The Sixth Circuit affirmed. It held the district
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Remmer v. U.S., 347 U.S. 227, 229-30 (1954).
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court properly relied on Defendant's conviction to justify imposing
the special condition requiring a psychosexual assessment.
"[T]he question is not whether the title of the offense denotes a
sexual offense but whether the defendant 'actually committed the
offense. . .in a sexual manner.'" 40 In addition, the evidence of
defendant's misconduct was sufficiently reliable to justify the
district court imposing the special condition.
4.

U.S. v. Ataya, 884 F.3d 318 (6th Cir. 2018).
Defendant pleaded guilty to one count of conspiracy to commit
health care fraud and wire fraud. The plea included a waiver of
his appellate rights. However, during the plea colloquy, the court
failed to address considerations that are required under Fed. R.
Crim. P. 11. It did not inform defendant the agreement required
him to pay restitution and forfeit the proceeds from the fraud, or
that he might face denaturalization as a result of his conviction.
Defendant appealed the judgment, and the government moved to
dismiss based on the appellate waiver. To determine whether
defendant's appeal is barred by the waiver, the Sixth Circuit
considered whether the plea agreement as a whole was knowing
and voluntary using plain error review due to defendant's failure to
object in the trial court. The Court held defendant satisfied the
first three prongs of plain error review. However, "[a] plea colloquy
that does not put the defendant on notice that pleading guilty will
expose him to the loss of his American citizenship harms the
fundamental purpose of the judicial proceeding." 41 Because the
plea agreement was not valid, neither was the appellate waiver it
contained. The Sixth Circuit held the appellate waiver provision in
defendant's agreement is unenforceable, denied the government's
motion to dismiss, reversed defendant's conviction, and remanded
for further proceedings consistent with its opinion.

5.

Turner v. U.S., 885 F.3d 949 (6th Cir. 2018).
The Sixth Circuit reiterated that the Sixth Amendment right to
counsel attaches only at or after initiation of judicial criminal
proceedings and does not extend to pre-indictment plea
negotiations. The court also rejected defendant's argument that
his indictment in state court proceedings triggered his Sixth
Amendment right to counsel for the purposes of forthcoming
federal charges for the same conduct. The right to counsel is
offense specific, and when a defendant's conduct violates both
state and federal law, he/she commits two separate offenses,
even if the offenses contain the same essential elements.

40

Id. at 525, quoting U.S. v. Carter, 463 F.3d 526 (6 Cir. 2006).
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41

Id. at 326.
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6.

U.S. v. Tagg, 886 F.3d 579 (6th Cir. 2018).
The Sixth Circuit reversed the district court's motion to suppress
evidence of child pornography gathered from Tagg's residence,
holding the government's warrant was based on probable cause.
The warrant was based on evidence collected by the FBI after it
obtained access to a computer running a website called
"Playpen." The FBI obtained a warrant to plant a bug in the
website so it could track and collect information regarding the
site's users. This information was used to support the warrant
granting access to search Tagg's home and computer. The
affidavit stated Tagg spent hours logged into the website, which is
located on the dark web. However, it did not state whether he had
downloaded or actually viewed any images on the site. After
executing the warrant, investigators found over 20,000 files
containing child pornography on Tagg's computer. The Sixth
Circuit noted 18 U.S.C. §2252A(a)(5)(B) does not require the
government to show Tagg actually viewed content on the site.
"We agree with the Second Circuit that Congress intended the
'possessing' actus reas to apply to someone who 'intentionally
searched for images of child pornography, found them, and
knowingly accepted them onto his computer,' even if that
acceptance was merely temporary."42

7.

U.S. v. Perkins, 887 F.3d 272 (6th Cir. 2018).
A drug dog alerted police to a package addressed to Perkins that
contained methamphetamine. They later received information
from a confidential informant that Perkins was dealing
methamphetamine. They received an anticipatory warrant to
search his residence that would become effective when an officer
posing as a FedEx driver hand delivered the package to Perkins.
However, the officer who delivered the package was not informed
that the delivery had to be made to Perkins. When he knocked on
the door and a woman answered, he gave her the package.
Police then executed the warrant without Perkins present at the
house. The district court granted Perkins' request to suppress
evidence gathered at his house during the search. The Sixth
Circuit affirmed. Generally, failure to comply with an anticipatory
warrant's triggering event voids the warrant. In this case, hand
delivery to Perkins was the triggering event.

8.

U.S. v. Satterwhite, 2018 WL 3078073 (6th Cir. Jun. 22, 2018).
Satterwhite was convicted of one count of conspiracy to violate
the Hobbs Act, two counts of interference with commerce by
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Id. at 588, quoting U.S. v. Ramos, 685 F.3d 120, 132 (2d Cir. 2012).
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threats or violence, and two counts of brandishing a firearm during
a crime of violence. He appealed to the Sixth Circuit, arguing the
district court lacked jurisdiction over his case because the time
limits for the district court to file an information or indictment after
arresting a defendant are jurisdictional, and the government failed
to file the information against him until after the time limit expired.
Because Satterwhite pleaded guilty and waived the right to appeal
all non-jurisdictional defects in the proceedings, the only way he
can bring his speedy indictment claim on appeal is if the statutory
30-day rule is jurisdictional. In an issue of first impression, the
Sixth Circuit joined the First, Fourth, Ninth, and D.C. Circuits in
holding the waiver provision in §3162(a)(2) applies to the entire
statute, "including §3162(a)(1), meaning that a defendant waives
the right to dismissal for an untimely indictment if the defendant
does not timely raise the claim in district court."43 In the instant
case, Satterwhite waived his non-jurisdictional claim when he
pleaded guilty.
9.

U.S. v. Paulus, 2018 WL 3097952 (6th Cir. Jun. 25, 2018).
A federal jury found Paulus committed healthcare fraud by
exaggerating the extent of blockages during patient angiograms
so he could perform and bill for unnecessary procedures. The
district court entered a judgment of acquittal and conditionally
granted a new trial, holding the government failed to prove falsity
and fraudulent intent because angiogram interpretations are not
facts subject to proof or disproof. The government appealed, and
the Sixth Circuit reversed the judgment of acquittal, vacated the
order for a new trial, and remanded for further proceedings. It held
the degree of stenosis in a patient is a fact capable of proof of
disproof. "A doctor who deliberately inflates the blockage he sees
on an angiogram has told a lie; if he does so to bill a more
expensive procedure, then he has also committed fraud."44

K.

Education
1.

Doe v. University of Cincinnati, 872 F.3d 393 (6th Cir. 2017).
A student at the University of Cincinnati accused a fellow student,
John Doe, of sexually assaulting her. The students disagreed on
whether the sex was consensual, and no physical evidence
supported either student's version of the event. The University
held a disciplinary hearing and found Doe responsible for the
sexual assault. The female student did not attend the hearing,
and the University relied upon her previous hearsay statements to
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investigators in finding Doe responsible. The University
suspended him for two years, which was reduced to one year
following administrative appeal. Doe filed suit in federal district
court, arguing the denial of his right to face his accuser violated
his due process right to a fair hearing. The district court granted
his request for a preliminary injunction against the suspension,
finding he had a strong likelihood of success on his claim. The
Sixth Circuit affirmed, holding the district court did not abuse its
discretion in enjoining the suspension because the University's
"failure to provide any form of confrontation of the accuser made
the proceeding against John Doe fundamentally unfair." 45 The
Court noted that Doe did not request to question the female
student directly. Rather, all questions would have been directed
through the University's Administrative Review Committee.
2.

Doe v. Miami University, 882 F.3d 579 (6th Cir. 2018).
After a night of heavy drinking, Doe and Jane were intimate. Doe
stated he had been so drunk he could not remember the night's
events while Jane stated he performed oral sex on her. One of
Jane's friends told a university employee that Doe had sexually
assaulted Jane. An administrative hearing panel found Doe
violated the student conduct regulations and suspended him for
three terms. After exhausting administrative remedies, Doe filed a
Title IX suit against Jane, the university, and several university
officials. The district court granted defendants' Rule 12(b)(6)
motions to dismiss, and Doe appealed to the Sixth Circuit. The
Court upheld the district court's dismissal of Doe's hostile
environment and deliberate indifference claims. It agreed with the
district court's finding that Doe pleaded sufficient facts to cast
doubt on the accuracy of the disciplinary hearing's outcome.
However, it disagreed with the district court's finding that Doe
failed to show a causal connection between the flawed outcome
and gender bias. He alleged facts showing a pattern of potential
gender-based decision making including the university's
investigation of his conduct but not Jane's. Doe also alleged facts
sufficient to support a §1983 equal protection claim at the pleading
stage. While the university knew that both he and Jane had
potentially violated the school's provisions against sexual
misconduct, it chose to pursue disciplinary action against only
him. "For the same reasons that we held [Doe] had sufficiently
pleaded facts demonstrating discriminatory intent under his Title
IX erroneous-outcome claim, [he] has alleged sufficient facts to
show circumstantial evidence of gender discrimination with
respect to his equal-protection claim."46 The Sixth Circuit upheld
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the district court's dismissal of Doe's substantive due process
claim but held he pleaded sufficient facts on his procedural due
process claim against one university official based on claims she
was not an impartial adjudicator and did not provide him with the
evidence used against him. That official is not entitled to qualified
immunity against Doe's equal protection and procedural due
process claims. The Sixth Circuit remanded the case to the district
court for further proceedings consistent with its opinion.
L.

Employment
1.

McKinney v. Carlton Manor Nursing & Rehabilitation Center, Inc.,
868 F.3d 461 (2017).
Carlton Manor Nursing & Rehabilitation Center hired Sovran
Management Company to help run its facility following state health
and safety violations. When Carlton later closed its doors,
McKinney, a former worker, filed a putative class action suit
against it and Sovran. She claimed the two entities owed the
Carlton employees back pay under the Worker Adjustment and
Retraining Notification Act which requires employers to give
employees 60 days' notice before they order a company to
close. 47 Carlton defaulted, and the court entered a judgment
against it. However, the company had no funds for plaintiffs. The
court found Sovran was not liable under the Act because Carlton,
not Sovran, was the employer and the entity that decided to close
the facility. The court granted summary judgment to Sovran and
did not rule on McKinney's class certification motion. The Sixth
Circuit affirmed. It noted the facts showed no common ownership
between Carlton and Sovran or that Sovran was a separate
employer of McKinney in addition to Carlton.

2.

Watford v. Jefferson County Public Schools, 870 F.3d 448 (6th
Cir. 2017).
Under a collective bargaining agreement between the Jefferson
County Board of Education and the Jefferson County Teachers
Association, employees who believed they had been discriminated
against could file a grievance with the Board. If the employee
thereafter filed a charge with the EEOC, the CBA required the
grievance proceedings be held in abeyance. Plaintiff filed a
grievance the day she was terminated alleging discrimination on
the basis of race, sex, and age. The superintendent dismissed
the grievance, and the matter was submitted to arbitration which
was scheduled to begin in July 2011. However, the matter was
held in abeyance due to an EEOC charge Plaintiff filed against
JCPS in February 2011. She filed a second EEOC charge alleging
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the arbitration was held in abeyance in retaliation for filing the
EEOC charge. The EEOC issued a dismissal and notice of rights
on plaintiff's initial charge in January 2013, and arbitration began
in April 2013. Plaintiff filed a complaint in federal district court
alleging age discrimination, race discrimination, and retaliation in
the form of her termination and holding arbitration in abeyance.
The arbitration was held in abeyance again due to the pending
court action. Plaintiff filed a third EEOC charge alleging the Board
retaliated against her by holding the arbitration in abeyance after
she filed the district court complaint. The EEOC issued a notice of
right to sue in December 2014. Holding the CBA's abeyance
provision was not an adverse employment action, the district court
awarded summary judgment to the Board on plaintiff's retaliation
claims. She voluntarily dismissed the remaining claims pursuant
to Rule 41(a)(2) but appealed the award of summary judgment.
The Sixth Circuit first noted its previous decisions state the
termination of in-house grievance proceedings because an
employee filed an EEOC charge clearly constitutes retaliation in
violation of federal law. It then held there is no material difference
between terminating a grievance and holding it in abeyance
because both provisions make the availability of remedies
contingent on not filing an EEOC charge. "Employment practices
that interfere with [the EEOC's] information-gathering system run
afoul of Title VII and the ADEA. And because the CBA does just
that, we hold it violates the antiretaliatory provisions of those
statutes."48 The Sixth Circuit reversed and remanded for further
proceedings consistent with its opinion.
3.

Mullendore v. City of Belding, 872 F.3d 322 (6th Cir. 2017).
Plaintiff was terminated from her position as city manager for
Belding, Michigan, while she was out of the office following
surgery. City officials stated she was fired due to causing political
strife in the city. She filed suit against the city officials under the
Family and Medical Leave Act. The district court granted
defendants' motion for summary judgment finding plaintiff had not
given the city sufficient notice she would be taking FMLA leave,
and defendants had provided a non-discriminatory reason for her
termination. The Sixth Circuit affirmed holding plaintiff failed to
demonstrate she was terminated because she was using FMLA
leave. While the Court acknowledged there was an issue
regarding whether notice of her leave was sufficient, that issue
was irrelevant in light of its holding that plaintiff failed to
demonstrate she was fired due to taking FMLA leave.
Even assuming that Mullendore had notified the
City Council that she was on FMLA leave, the City
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Council could terminate her without violating the
interference provision of the FMLA, so long as the
reason for termination was not because she was on
leave. The City has demonstrated a legitimate
reason for terminating her, and she cannot show
that it was prextext.49
4.

Stein v. HHGREGG, Incorporated, 873 F.3d 523 (6th Cir. 2017).
Defendants maintained a uniform compensation policy where
retail and sales employees paid on commission were advanced a
draw to meet the minimum wage requirements when their
commissions fell below minimum wage. The amount of the draw
was then deducted from future earnings in weeks where their
commissions exceeded minimum wage. Plaintiffs filed suit in
federal court, claiming violations of the Fair Labor Standards Act.
The district court found defendants' compensation policy was legal
and dismissed plaintiffs' claims. On appeal, the Sixth Circuit
reversed the district court's judgment and remanded for further
proceedings. It held the district court erred in dismissing plaintiffs'
claims on the basis defendants were exempt from overtime pay
under the retail or service establishment exemption. In addition,
plaintiffs presented sufficient facts to demonstrate defendants'
draw policy, as written, violates the FLSA by continuing to hold
employees liable for draw payments even after termination. In
addition, plaintiffs presented sufficient facts to support their claim
that defendants' policies and practices encouraged them to work
"off the clock" without compensation in order to avoid incurring a
higher draw.

5.

Hughes v. Gulf Interstate Field Services, Inc., 878 F.3d 183 (6th
Cir. 2017).
Plaintiffs worked as welding inspectors for a Gulf Interstate client's
pipeline project. They received offer letters from Gulf Interstate
stating they would be paid $337/day worked based on a six day
work week at 10 hours per day. Each earned an annualized rate
of over $100,000. They, thereafter, filed a FLSA collective action
against Gulf Interstate. The district court granted Gulf Interstate's
motion for summary judgment holding plaintiffs were exempt from
overtime pay under the FLSA's exemption for highly-compensated
employees. Plaintiffs appealed to the Sixth Circuit. At issue was
whether plaintiffs met the "salary basis test" in 29 CFR §541.601
to qualify for the highly compensated employee exemption. The
salary basis test is met "'if the employee regularly receives each
pay period on a weekly, or less frequent basis, a predetermined
amount constituting all of part of the employee's compensation,
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which amount is not subject to reduction because of variations in
the quality or quantity of the work performed.'" 50 Employees'
earnings may be computed on a daily, hourly, or shift basis
without losing the exemption or violating the salary basis test "if
the employment arrangement also includes a guarantee of at least
the minimum weekly required amount paid on a salary basis . . .
and a reasonable relationship exists between the guaranteed
amount and the amount actually earned."51 The Sixth Circuit held
"the threshold question of whether there was a guarantee . . .
matters for determining whether employees whose pay was at
least arguably calculated on a daily basis qualified as exempt."52
In the instant case, there was a genuine issue of material fact
regarding whether Plaintiffs were guaranteed a qualifying
minimum weekly salary. The Court reversed the district court's
grant of summary judgment and remanded for further proceedings.
6.

Pittington v. Great Smoky Mountain Lumberjack Feud, LLC, 880
F.3d 791 (6th Cir. 2018).
The Sixth Circuit held the district court abused its discretion when
it refused to hold a new trial on the issue of damages in plaintiff's
Title VII case. While Title VII plaintiffs have the duty to mitigate
damages, the defendant has the burden of producing evidence to
establish the amount of interim earnings or lack of diligence in
mitigating damages. Defendant in this case presented no
evidence regarding the availability of comparable employment in
the area and made no effort to demonstrate that plaintiff's job
search was unreasonable. The district court applied an erroneous
legal standard to the extent it held the jury could find plaintiff had
failed to reasonably mitigate damages without requiring defendant
to prove that unreasonableness by a preponderance of the
evidence.
Because the $10,000 award [plaintiff] received was
“substantially less than [even the lowest estimate of
damages that had been] unquestionably proved by
the plaintiff's uncontradicted and undisputed
evidence”. . . the district court erred in declining to
order a new trial as to the issue of damages.53
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The district court also erred in applying the federal statutory rate
for prejudgment interest without considering whether that rate
satisfied Title VII's remedial purposes and avoided unjustly
enriching defendant. The district court did not err in denying
plaintiff's motion to alter or amend the jury's damage award under
Rule 59(e).
7.

Mosby-Meachem v. Memphis Light, Gas & Water Division, 883
F.3d 595 (6th Cir. 2018).
Defendant denied plaintiff's request to work from home for 10
weeks after she was placed on bed rest due to pregnancy
complications. Following trial, the jury found for plaintiff on her
disability discrimination claim and awarded compensatory
damages. The district court granted her request for equitable
relief and awarded back pay for the period of time she was not
allowed to work from home. The district court denied defendant's
alternative requests for judgment as a matter of law or a new trial.
Defendant appealed, and the Sixth Circuit affirmed. It held plaintiff
produced sufficient evidence at trial for a reasonable jury to
conclude that in-person attendance was not an essential function
of her job for the 10-week period she requested to work from
home. Although plaintiff worked as an in-house attorney for
defendant, she had never tried cases or taken witness
depositions. She had also performed the other functions of her
position from home in the past without attendance issues or
decline in work product. In addition, her request was limited to a
10-week period rather than indefinitely. The Sixth Circuit also held
the district court did not err in awarding plaintiff back pay for the
time during which her law license was administratively suspended
by the Tennessee state bar for non-payment of dues. Neither
party was aware that her license had been suspended, and it was
undisputed that had defendant not denied her request for
accommodation, plaintiff would have received her full pay for work
performed during the time at issue. The Sixth Circuit noted the
proper remedy for possible unlicensed practice of law is discipline
by the state bar association not disgorgement of plaintiff's salary
to her employer.

8.

Acosta v. Cathedral Buffet, 892 F.3d 819 (6th Cir. 2018).
The Court held that volunteer workers at Cathedral Buffet, an Ohio
for-profit corporation staffed mainly by members of Grace
Cathedral church, are not employees within the meaning of the
FLSA because they did not expect to receive compensation for
their work. It reversed the district court's holding that the
restaurant's use of unpaid labor violated the FLSA's minimum
wage requirements.
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M.

Environmental Law
Little Traverse Lake Property Owners Ass'n v. National Park Service, 883
F.3d 644 (6th Cir. 2018)
The National Park Service proposed building a scenic trailway in
Michigan, but residents opposed sending lake visitors down their
residential street. After assessing public comments to the 2008 plan, the
Park Service issued a revised plan and environmental assessment in
2009. None of the lake residents submitted comments regarding the 2009
plan. The Park Service thereafter issued a finding of no significant impact
and concluded an environmental impact statement was not required. Six
years later, the lake residents filed a complaint for declaratory relief
claiming the Park Service violated NEPA and its regulations by issuing a
finding of no significant impact and failing to prepare a full environmental
impact statement. The district court granted the Park Service's motion for
summary judgment, holding plaintiffs had forfeited all claims except for
their claim the Park Service failed to consider reasonable alternatives
because they did not object during the administrative process. It held the
Park Service was not required to consider plaintiffs' proposed alternative
route because it did not fulfill the Service's statement of purpose and
need during the initial 2008 comment period. The Sixth Circuit affirmed.
"To preserve a challenge to an agency action under NEPA, parties must
timely speak up during the administrative planning process so as to 'alert[]
the agency to the [parties'] position and contentions, in order to allow the
agency to give the issue meaningful consideration.'"54 Additionally, when
an agency responds to comments and objections to an environmental
assessment, plaintiffs must renew their objections so the agency is on
notice of the parties' position regarding the new proposal. Otherwise,
plaintiffs forfeit their NEPA claims.

N.

ERISA
1.

Allied Construction Industries v. City of Cincinnati, 879 F.3d 215
(6th Cir. 2018).
The district court held three city ordinances concerning bidding
specifications for certain city projects were preempted by ERISA.
The ordinance provisions required bidders to certify whether they
provide or contribute to an employee health care plan or an
employee pension or retirement program and imposed an
apprenticeship standard requiring them to maintain or participate
in an apprenticeship program. Plaintiff alleged the only
apprenticeship program that meets the ordinance is the union's
program which is not available to non-union contractors. It filed
suit in district court on behalf of its non-union members who were
not selected as the winning bidder on city projects. The district
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court granted plaintiff's motion for summary judgment holding the
city was not acting as a market participant when it enacted the
ordinances and ERISA preempted the disputed provisions. On
appeal, the Sixth Circuit reversed, holding the market participant
doctrine applies to ERISA. It adopted the Fifth Circuit's framework
in Cardinal Towing 55 to determine whether a municipality was
acting as a market participant in enacting an ordinance. The
market participant doctrine states that when a state or municipality
acts as a proprietor rather than a regulator when it imposes a
requirement, it is not subject to ERISA preemption. "[A]s long as
the state or municipality's bidding requirements can reasonably be
said to reflect its interests in efficient procurement, as measured
by comparison to the actions of private parties, the first step in
Cardinal Towing is satisfied."56 The Court held the city satisfied
the first step in Cardinal Towing and was acting as a market
participant in enacting the ordinances at issue.
2.

Clemons v. Norton Healthcare Inc. Retirement Plan, 890 F.3d 254
(6th Cir. 2018).
Retirees claimed Norton underpaid them under the terms of their
plan. The district court found the plan was ambiguous and held in
retirees' favor. Because the plan gave its administrator discretion
to construe the plan terms, the district court applied arbitrary and
capricious review under Firestone Tire & Rubber Co. v. Bruch.57
However, the court then discussed and applied the equitable
principle of contra proferentum. On appeal, the Sixth Circuit held
contra proferentum cannot be used in conjunction with Firestone
deference. "[W]hen Firestone applies, a court may not invoke
contra proferentum to 'temper' arbitrary-and-capricious review."58
However, the doctrine still applies when it is not clear that a plan
administrator has been given Firestone deference on a specific
issue. The Court agreed with the district court's finding that the
plan was unambiguous as to all but one issue – whether or not
early retirement reducers apply to the plaintiffs in this case. It
vacated the district court's holding on that issue and remanded for
analysis of Norton's proposed interpretation of the plan under
Firestone. The Court reversed the district court's order dismissing
retirees' contract claims as barred by the statute of limitations. It
also vacated the district court's grant of summary judgment to
retirees insofar as it held the plan unambiguously subsidized early
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retirement, required Norton to pay a lump sum including a value of
60-months-certain benefits, and decided the issues of actuarialequivalence. The Court vacated the district court's damages order
and remanded for proceedings consistent with its opinion.
O.

Fiduciaries
Osborn v. Griffin, 865 F.3d 417 (6th Cir. 2017)
Defendants appealed the district court's judgment requiring them to pay
$584 million in wrongful profits disgorgement and prejudgment interest to
plaintiffs. Plaintiffs, four sisters, alleged defendants, two of their brothers
and a related business entity, cheated them out of real property and stock
related to their family business that plaintiffs should have inherited under
their parents' estate plans. The district court held defendants breached
their fiduciary duties to plaintiffs under Kentucky law. The Sixth Circuit
affirmed. It held the probate exception did not apply in this case, and the
district court properly exercised subject matter jurisdiction. The five-year
statute of limitations began to run when plaintiffs actually learned about
defendants' wrongful conduct in 2010, and their claim was not timebarred. Kentucky law excused plaintiffs' failure to discover defendants'
wrongful conduct prior to 2010 because they and defendants are in a
close family relationship that would have made it difficult for plaintiffs to
question defendants' actions or demand an accounting. The Court held a
1993 settlement agreement and the doctrine of collateral estoppel did not
bar plaintiffs' claims because plaintiffs in the instant case were not
adequately represented in the prior suit. "[F]iduciaries are not relieved of
their duty of loyalty towards their beneficiaries just because those
beneficiaries are unknowingly swept up in a third party shareholder's
derivative lawsuit against the fiduciaries."59 A jury trial was not required
for plaintiffs' fiduciary duty claims because an action seeking disgorgement is equitable in nature, even if the funds are ultimately directed
to the victims of the defendant's conduct. Defendants were also not
entitled to a jury trial on their statute of limitations defense because
application of equitable tolling principles is an equitable issue.

P.

Fraudulent Transfers
McGirr v. Rehme, 891 F.3d 603 (6th Cir. 2018)
The Sixth Circuit upheld the district court's entry of a preliminary
injunction freezing the assets of disbarred Kentucky attorney, Stanley
Chesley. At the time of his disbarment in 2013, he worked with a partner
in his Ohio law firm to execute a wind-up agreement for the firm. Under
the agreement, he transferred all of his shares in the firm to the partner,
Rehme, for no consideration. He also transferred $59 million of his
personal assets to the firm. In 2014, Chesley was ordered to pay a $42
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million judgment to clients for his involvement in the fen-phen case Guard
v. A.H. Robins Co.60 After an Ohio state court blocked enforcement of the
Kentucky judgment against Chesley, the Kentucky plaintiffs sued Chelsey
for fraudulent conveyances in Ohio federal district court. They sought an
order recognizing his recent transactions as fraudulent and requested the
court to unwind the transfers, returning the assets from Rehme to
Chesley. This would allow plaintiffs to collect on the judgment against
him. The plaintiffs also requested a preliminary injunction to freeze
Chesley's assets. Before the district court could rule on the injunction,
Rehme created and incorporated a trust and transferred all of the firm's
(and Chesley's) assets to the trust. The trust thereafter transferred all of
its assets to a third party for the purpose of instituting an assignment for
the benefit of creditors (ABC) action in Ohio state probate court. The
federal district court entered a temporary restraining order which it
converted to a preliminary injunction in April 2017. In October 2017, the
Ohio Supreme Court found the ABC action was an abuse of process and
an attempt to fraudulently evade the Kentucky plaintiffs' judgment. The
federal district court's preliminary injunction remained in place and subject
to the instant interlocutory appeal. The Sixth Circuit affirmed, holding
plaintiffs demonstrated likelihood of success on the merits and a
substantial chance of irreparable harm absent the preliminary injunction.
Q.

Habeas
1.

Sylvester v. U.S., 868 F.3d 503 (2017).
Sylvester was convicted in federal court of various drug offenses
and possession of a firearm in furtherance of a drug trafficking
offense and sentenced to 35 years in prison. The Sixth Circuit
affirmed his convictions on direct appeal, and Sylvester filed a
motion under 28 U.S.C. §2255 on the grounds his trial and
appellate counsel rendered ineffective assistance in failing to
pursue his claims for Speedy Trial Act violations. While it found
the trial court erred in determining the speedy trial clock had not
run and that counsel rendered deficient performance by failing to
bring the violation to the court's attention, the district court
dismissed the motion because Sylvester failed to show he was
prejudiced by counsels' deficient performance. The Sixth Circuit
affirmed. Although the trial court would have been required to
dismiss the charges brought in the first and second superseding
Indictments due to the violation, it would have been within the trial
court's discretion to dismiss the case with or without prejudice.
"Because Sylvester cannot show that the trial court would have
dismissed the First and Second Superseding Indictments with
prejudice, he has not shown that he was prejudiced by his
counsels' deficient performance."61
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2.

Thompson v. Parker, 867 F.3d 641 (2017).
While Thompson was serving a life sentence, he killed his prisonfarm supervisor and fled the facility. He was captured and charged
with murder, robbery and escape. He was found guilty and
sentenced to death, but the conviction was overturned and
Thompson was granted a retrial on direct appeal. On retrial, he
pleaded guilty to all three counts to avoid jury sentencing. The
Commonwealth requested jury sentencing anyway, the trial court
denied the request, and the Court of Appeals held the
Commonwealth was entitled to jury sentencing despite the plea
agreement.62 The jury returned a death penalty verdict, and the
trial court sentenced Thompson to death. In state post-conviction
proceedings, Thompson prevailed on his claim the trial court failed
to hold a mandatory competency hearing but failed on the other
claims. After the trial court held the hearing and found he had
been competent to plead guilty, the Kentucky Supreme Court
affirmed his convictions and sentences.63 Thompson, thereafter,
filed a federal habeas petition which the district court denied. The
Sixth Circuit affirmed. It held the jurors did not improperly consider
extraneous evidence when they discussed a news account of
another violent criminal who had been imprisoned but committed
another murder after being paroled at age seventy during
deliberations. "[A]t a minimum, to be considered extraneous
evidence, the evidence must either relate to the case that the
jurors are deciding or by physically brought to the jury room or
disseminated to the jury."64 It also rejected Thompson's arguments
that the jury instructions improperly implied the jury had to find
mitigating factors unanimously in order to consider them and that
the Kentucky Supreme Court's proportionality review was
unconstitutional.

3.

Penney v. U.S., 870 F.3d 459 (6th Cir. 2017).
Penney appealed the district court's denial of his Rule 60(b)
motion for relief from the district court's denial of his motion to
amend his 28 U.S.C. §2255 motion to vacate his sentence. He
argued the district court erred in denying his motion as untimely
without considering the merits of his claims of actual innocence.
The Sixth Circuit affirmed. It first clarified that the time limit in Rule
60(b)(1) is a claim-processing rule, and not a jurisdictional bar. It
then held the miscarriage of justice exception applies to untimely
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Rule 60(b) motions and motions to amend. "[A]n actual-innocence
claim may be considered on the merits even though it would
otherwise be barred by an untimely Rule 60(b) motion and an
untimely motion to amend a §2255 motion to be considered on the
merits."65 This was an issue of first impression in the Sixth Circuit.
However, the Court affirmed the district court's denial of Penney's
Rule 60(b) motion, holding he failed to make the required showing
of actual innocence.
4.

In re Campbell, 874 F.3d 454 (6th Cir. 2017).
Campbell was convicted of four counts of aggravated murder and
other charges and sentenced to death in Ohio state court. The
conviction was affirmed on direct appeal in 2002, and the federal
district court's dismissal of his first habeas petition under 28
U.S.C. §2254 was affirmed by the Sixth Circuit in 2012. In 2015,
Campbell filed a second §2254 petition challenging Ohio's lethal
injection protocol. The magistrate judge transferred the petition to
the Sixth Circuit due to Campbell's attempt to file a second or
successive habeas petition, which must be authorized by the
Court of Appeals. The Sixth Circuit noted that the U.S. Supreme
Court's decision in Glossip v. Gross 66 "necessarily barred all
habeas petitions challenging 'a particular application of a particular
protocol to a particular person' as unconstitutionally painful. . .
These challenges are properly remedied by an injunction
prohibiting the state from taking certain actions, rather than a writ
of habeas corpus that vacates the sentence entirely."67 "All Baze
and Glossip require is that – in the particular context of method-ofexecution claims – the death-row inmate must proceed under
§1983."68 The Sixth Circuit held Campbell's petition is second or
successive and denied his motion to remand to the district court.

5.

Hill v. Anderson, 881 F.3d 483 (6th Cir. 2018).
In his habeas petition, Hill asserted he cannot be executed under
the death penalty in Ohio because he is intellectually disabled.
The Sixth Circuit issued a remand order in 2002 69 directing the
state court to assess Hill's intellectual functioning under Atkins v.
Virginia. 70 In the instant appeal, the Sixth Circuit held the Ohio
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state court unreasonably applied the three-part standard in Atkins
in assessing Hill's intellectual disability. The state court found Hill
did not exhibit significant adaptive deficits and that any deficits he
had did not manifest before he turned 18. The Sixth Circuit held
the state court erred when it focused on Hill's adaptive strengths
rather than his adaptive deficits. It also ignored clear evidence
that those deficits manifested before age 18. The state court also
unreasonably applied clearly established law by placing undue
weight on Hill's behavior in prison when assessing his adaptive
skills. It reversed the district court's judgment and remanded with
instructions to grant Hill's petition and issue a writ of habeas
corpus with respect to his death sentence. The Sixth Circuit
affirmed the district court's denial of Hill's habeas relief as to his
suppression of evidence, due process, and prosecutorial
misconduct claims.
R.

Healthcare
Breckinridge Health, Inc. v. Price, 869 F.3d 422 (2017)
A group of Kentucky hospitals sought Medicare reimbursement for state
taxes they paid on their gross revenue. The federal Department of Health
and Human Services offset the hospitals' Medicare reimbursements by
the amount of Medicaid Disproportionate Share Hospital (DSH) payments
they received under the reasoning that the payments operated as a
refund of the taxes paid. Kentucky's contribution to DSH programs
comes from Kentucky Provider Tax Revenue (KP-Tax) and payments
from state university hospitals. The KP-Tax revenue is deposited into the
Medical Assistance Revolving Trust which is then used to fund DSH
payments. The Provider Reimbursement Review Board upheld the
offsets finding that when the hospitals received a Kentucky Medicaid DSH
payment, they were receiving a refund of some or all of the KP-Tax they
paid. The Administrator of the Centers for Medicare and Medicaid
Services and the federal district court upheld the offsets, and the
hospitals appealed to the Sixth Circuit. It also affirmed holding the
agency's decision was not arbitrary, capricious, or manifestly contrary to
the Medicare statute.

S.

Immigration
1.

U.S. v. Estrada, 876 F.3d 885 (6th Cir. 2017).
Estrada was charged with two counts of illegal reentry following
deportation. He moved to dismiss the indictment via collateral
attack on the underlying deportation, arguing the immigration
judge violated due process by failing to advise him of the
possibility of discretionary relief from removal under INA §212(h).71

71

8 U.S.C. §1182(h).
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The district court denied his motion, and Estrada filed an amended
motion claiming he received ineffective assistance of counsel
because his attorney failed to advise him of his relief from
deportation under the statute. The district court again denied his
motion, and Estrada appealed to the Sixth Circuit which affirmed.
While acknowledging a circuit split on the issue, the Sixth Circuit
held that because relief under §212(h) is discretionary, individuals
do not have a protected liberty or property in obtaining relief from
deportation under the statute. Because Estrada failed to establish
a due process violation, there was no fundamental unfairness in
the entry of the underlying deportation order.72
2.

Gutierrez v. Sessions, 887 F.3d 770 (6th Cir. 2018).
A lawful permanent resident (LPR) who is convicted of an
aggravated felony is disqualified from cancellation of removal. 73
Gutierrez sought judicial review of the BIA's decision affirming the
immigration judge's denial of her application for cancellation of
removal and granting of DHS' motion to pretermit her application
on the grounds she failed to establish that her convictions were
not aggravated felonies. The Sixth Circuit affirmed, holding:
[W]here a petitioner for relief under the INA was
convicted under an overbroad and divisible statute,
and the record of conviction is inconclusive as to
whether the state offense matched the generic
definition of a federal statute, the petitioner fails to
meet her burden [to show by a preponderance of
the evidence that potential grounds for mandatory
denial of relief do not apply in her case].74
Because Gutierrez's record of conviction did not show which
subsection of Virginia's theft statute she was convicted under, she
failed to prove she satisfies the requirements to be eligible for
relief.

T.

Insurance
1.

Sun Life Assurance Company of Canada v. Jackson, 877 F.3d
698 (6th Cir. 2017).
Jackson had an employer-sponsored life insurance policy listing
his uncle as the sole beneficiary. In the separation agreement
with his wife, both parties agreed to maintain any employer-related

72

See 8 U.S.C. §1326(d).

73

8 U.S.C. §1229b(a)(3).

74

Id. at 779.
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life insurance policies for the benefit of their daughter, Sierra, until
she turned 18 or graduated from high school. Jackson did not
change the policy's beneficiary to Sierra before he died in 2013.
Sun Life paid the insurance proceeds to Jackson's uncle and filed
a motion in federal court seeking a declaratory judgment that it did
so properly. Sierra filed a counterclaim seeking a declaration that
she was the lawful beneficiary. The district court ruled in Sierra's
favor holding the divorce decree is a qualified domestic relations
order that "clearly specifies" Sierra as the beneficiary under
ERISA, 29 U.S.C. §1056(d)(3)(C). Sun Life appealed, and the
Sixth Circuit affirmed. It held the "clearly specifies" test outlined in
§1056(d)(3)(C) is the proper test to apply when determining if a
qualified domestic relations order permissibly changed the
beneficiary of an ERISA-covered life insurance plan. The divorce
decree at issue clearly specified the information required to
change the beneficiary under Jackson's plan to his daughter,
Sierra.
2.

Heimer v. Companion Life Insurance Company, 879 F.3d 172 (6th
Cir. 2018).
Heimer was injured in a motorbike crash that occurred after he
had been drinking legally with friends. Companion Life, his insurer,
denied his claim for medical expenses based on a plan exclusion
that denied coverage for ""services, supplies, care or treatment of
any injury . . . which occurred as a result of [insured]'s illegal use
of alcohol." 75 After exhausting administrative remedies, Heimer
filed suit. The district court held the plan exclusion did not include
his injuries noting the difference between illegal use of alcohol and
illegal post-consumption conduct. Companion Life appealed, and
the Sixth Circuit affirmed. It agreed with the district court's holding
that "use of alcohol" in the policy refers to the act of consuming
alcohol and not post-consumption conduct. In addition, even if the
plan were ambiguous, under common contract law, those
ambiguities must be construed against the contract's drafter.

U.

Medicaid
Ohio Dep't of Medicaid v. Price, 864 F.3d 469 (6th Cir. 2017)
The Sixth Circuit upheld the Centers for Medicare and Medicaid Services'
order stating that Ohio's juvenile pretrial detainees are "inmate[s] of a
public institution" and, therefore, ineligible for federal Medicaid
reimbursement under 42 U.S.C. §1396d(a)(29)(A). Ohio had sought to
classify pretrial detainees under the age of 19 as non-inmates defined by

75

Id. at 174.
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the regulations as those "in a public institution for a temporary period
pending other arrangements appropriate to their needs."76
V.

Sentencing
1.

U.S. v. Duke, 870 F.3d 397 (2017).
Duke was sentenced to 156 months in prison for conspiracy to
commit wire fraud. He was arrested after failing to self-surrender.
At his arraignment, he attacked the assistant U.S. attorney
grabbing her head and banging it against the courtroom table
repeatedly. He was thereafter charged with one count of
assaulting, resisting, or impeding certain officers or employees in
violation of 18 U.S.C. §111(a)(1), (b). Duke pleaded guilty, and
his PSR suggested a four-level enhancement pursuant to
Guidelines §2A2.2(b)(2) because he used a dangerous weapon
during the crime. Duke objected to the enhancement arguing the
table was not a dangerous weapon under the Guidelines, and the
PSR impermissibly double counted by increasing his offense level
at different points for the same conduct. The court accepted the
PSR and sentenced him to 97 months in prison to run consecutive
to his wire fraud sentence. Duke appealed, and the Sixth Circuit
affirmed holding the table was a dangerous weapon under the
Guidelines and did not cease to be so simply because it was a
stationary. There was also no impermissible double counting in
the determination of Duke's sentence. Under Amendment 614, it is
permissible to consider use of a dangerous weapon to calculate
both the base offense level and the enhancement under
§2A2.2(b)(2). Duke's enhancements for infliction of bodily harm
under §§2A2.2(b)(3)(A) and 2A2.2(b)(7) punished different
aspects of his conduct.

2.

U.S. v. Rucker, 874 F.3d 485 (6th Cir. 2017).
In 2013, Defendant completed a 15-year prison term and began a
five year term of supervised release. He violated the terms of his
release in 2014 and 2016 by testing positive for
methamphetamine. Under 18 U.S.C. §3583(g), the district court
was required to revoke his supervised release and sentence him
to a prison term not exceeding five years. The district court
imposed a sentence of 24 months which it stated was based partly
on the fact the defendant could only qualify for the Bureau of
Prisons' residential drug-treatment program if his sentence was at
least 22 months long. The Sixth Circuit held the district court
abused its discretion by sentencing Defendant to 24 months to
promote his rehabilitation. The Court vacated defendant's
sentence and remanded for resentencing.

76

42 CFR §435.1010.
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3.

U.S. v. Adams, 873 F.3d 512 (6th Cir. 2017).
In 2016, Adams admitted violating the conditions of his supervised
release by using controlled substances. The district court revoked
his supervised release and sentenced him to 18 months in prison.
On appeal, the Sixth Circuit held the district court's sentence was
procedurally unreasonable because the court based the sentence,
in part, on unreliable evidence stating heroin addicts need 18
months for their brain chemistry to "reset" for future drug treatment
to be effective. The sentence was substantively unreasonable
because the district court improperly calculated the length of the
sentence imposed in order to promote Adams' rehabilitation in
violation of Tapia. The Sixth Circuit vacated the sentence and
remanded for resentencing.

4.

Downs v. U.S., 879 F.3d 688 (6th Cir. 2018).
On August 2, 2010, Downs was sentenced to 10 years in prison
after pleading guilty to distributing 50 grams or more of crack
cocaine in violation of 21 U.S.C. §§841(a)(1) and 846. On August
3, 2010, the Fair Sentencing Act was signed into law which
reduced the mandatory minimum sentence for Downs' crime from
10 years to five years. The district court entered the judgment
against Downs on August 16, 2010. The Supreme Court held the
Act applied to defendants sentenced after August 3, 2010,77 and
Downs moved to vacate his sentence under 28 U.S.C. §2255. He
argued he was not sentenced until the district court entered
judgment on August 16. The district court denied his motion,
holding he was sentenced on August 2 the date of his sentencing
hearing. The Sixth Circuit affirmed. The Court also held defense
counsel did not provide ineffective assistance by failing to seek a
continuance to move the sentencing hearing date to a date after
the Act's effective date. Defense counsel also committed no error
by failing to seek reconsideration of the sentence after
pronouncement because the sentence was lawful and such a
motion would have been futile.

5.

U.S. v. Malone, 889 F.3d 310 (6th Cir. 2018).
The Sixth Circuit held that a conviction under Kentucky's seconddegree burglary statute 78 qualifies as generic burglary for the
purposes of the sentencing enhancement in the Armed Career
Criminal Act. The Court affirmed Malone's enhanced sentence
because he had three previous convictions for predicate offenses
under the ACCA.

77

Dorsey v. U.S., 567 U.S. 260 (2012).

78

KRS 511.030(1).
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W.

Taxation
Islamic Center of Nashville v. Tennessee, 872 F.3d 377 (6th Cir. 2017)
In 2008, the Islamic Center of Nashville entered into an ijara agreement
with a bank whereby it could borrow money for a new school building
without violating the Islamic prohibition on the payment of interest. Under
the agreement, the bank bought the property from ICN, leased it back to
ICN, and then sold the property back to ICN with the lease payments
standing in for the interest payments. The agreement ended in 2013. ICN
occupied the building and used it solely for religious purposes during the
time period covered by the agreement. The Tennessee State Board of
Equalization refused to grant ICN's religious property tax exemption
during the time the bank held title to the property. The decision was
upheld by the State Board of Equalization and the State Assessment
Appeals Commission. Rather than seeking review in Tennessee
Chancery Court, ICN filed suit in federal court alleging violations of RFRA,
RLUIPA, the First Amendment Establishment Clause, the federal
Elementary and Secondary Education Act of 1965, and associated state
claims. The district court granted defendants' motion to dismiss the action
for lack of subject matter jurisdiction based on the federal Tax Injunction
Act.79 The Sixth Circuit affirmed holding the district court did not abuse its
discretion in dismissing the case as barred by the TIA. The Act prohibits
federal courts for hearing taxpayer claims challenging an obligation to pay
state taxes when adequate access to judicial review is available in state
courts.

X.

Torts
Williamson v. U.S., 862 F.3d 577 (6th Cir. 2017)
Williamson, an Army veteran and postal worker, injured his foot in 2009
while working as a mail carrier. He received over $127,000 in benefits for
the injury under the Federal Employees' Compensation Act (FECA). In
2012, he filed a medical malpractice claim against the U.S. under the
Federal Tort Claims Act (FTCA) alleging the VA hospital was negligent in
treating his foot injury. The district court denied the government's motion
for summary judgment. Following a bench trial, the court found the VA
was negligent in treating Williamson. The federal government appealed,
and the Sixth Circuit reversed. It held the plain text of FECA's exclusiveremedy provision precluded Williamson's action under the FTCA. The
Court noted that every other circuit that has examined the issue has held
that the dual-capacity doctrine does not create an exception to FECA's
exclusive-remedy provision.

79

28 U.S.C. §1341.
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Y.

Trademark
Sazerac Brands, LLC v. Peristyle, LLC, 892 F.3d 853 (6th Cir. 2018)
Peristyle purchased the former Old Taylor Distillery property in 2014 for
the purpose of restoring and resuming bourbon production. In their
promotional literature, they referred to the property as the "former Old
Taylor Distillery" or "Old Taylor." Following renovations, Peristyle
renamed the property Castle & Key and intends to do business in the
location under that name. Sazerac purchased the trademark rights to "Old
Taylor" and "Colonel E.H. Taylor" in 2009. Sazerac sued Peristyle for
trademark infringement, unfair competition, and false advertising. The
district court granted summary judgment to Peristyle on all claims but did
not address any of Peristyle's counterclaims. Both parties appealed to
the Sixth Circuit. The Court affirmed holding Peristyle's use of the Old
Taylor name constituted fair use for trademark purposes. Sazerac's false
advertising allegation also failed because Peristyle made no false or
misleading description or representation of fact in its use of the Old Taylor
name.

III.

U.S. SUPREME COURT CASES
A.

Alien Tort Statute
Jesner v. Arab Bank, LLC, 138 S.Ct. 1386 (2018)
The Court held foreign corporations may not be defendants in suits
brought under the Alien Tort Statute, 28 U.S.C. §1350.

B.

Antitrust Law
Ohio v. American Express Co., 138 S.Ct. 2274 (2018)
In order to fund its cardholder loyalty program, American Express charges
merchants higher fees. American Express places antisteering provisions
in its contracts with merchants to prevent them from dissuading
cardholders from using American Express cards at the point of sale. The
Supreme Court affirmed the Second Circuit, holding Amex's antisteering
provisions do not violate federal antitrust law. Evidence of a one-sided
price increase in a two-sided transaction platform does not, by itself,
demonstrate an anticompetitive exercise of market power. Plaintiffs failed
to show the antisteering provision increased the cost of credit card
transactions above a competitive level, reduced the number of
transactions, or otherwise stifled competition.

C.

Arbitration
Epic Systems, Corp. v. Lewis, 138 S.Ct. 1612 (2018)
The Court held the Federal Arbitration Act states arbitration agreements
providing for individualized proceedings must be enforced, and neither
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the Act's savings clause nor the National Labor Relations Act suggests
otherwise.
D.

Civil Procedure
1.

Hamer v. Neighborhood Housing Services of Chicago, 138 S.Ct.
13 (2017).
The Court held the Seventh Circuit erred in treating Rule
4(a)(5)(C)'s limit on extensions of time to file a notice of appeal as
jurisdictional. An appeal filing deadline prescribed by statute is
considered jurisdictional, while deadlines outlined in court rules
are not jurisdictional and may waived or forfeited.

2.

Artis v. District of Columbia, 138 S.Ct. 594 (2018).
Under 28 U.S.C. §1367(c), when federal courts dismiss all claims
that independently qualify for federal jurisdiction, they also
ordinarily dismiss all related state claims. Section §1367(d) states
that the period of limitations for refiling such a dismissed claim in
state court is tolled while the claim is pending in federal court and
for 30 days after it is dismissed unless state law provides for a
longer tolling period. The Court held that §1367(d)'s instruction to
"toll" the statute of limitations means to hold the matter in
abeyance.

3.

Hall v. Hall, 138 S.Ct. 1118 (2018).
The Court held that when one of several cases consolidated under
Rule 42(a) is decided that decision gives the losing party the
immediate right to appeal regardless of whether any of the other
consolidated cases remain pending.

4.

China Agritech, Inc.v. Resh, 138 S.Ct. 1800 (2018).
The Court held that upon denial of class certification, a putative
class member may not commence a new class action beyond the
time allowed by the applicable statute of limitations in lieu of
promptly joining an existing suit or filing an individual action.

5.

Gill v. Whitford, 138 S.Ct. 1916 (2018).
The Court held that Plaintiffs, who are Wisconsin voters who
based their claim of unconstitutional partisan gerrymandering on
statewide injury, failed to demonstrate Article III standing. The
Court remanded to the district court to give plaintiffs the
opportunity to prove concrete and particularized injuries that
demonstrate a burden on their individual votes.
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E.

Civil Rights
Murphy v. Smith, 138 S.Ct. 784 (2018)
The Court held that in cases governed by 42 U.S.C. §1997e(d), district
courts must apply as much of a judgment in a federal civil rights suit as
necessary, up to 25 percent, to satisfy an award of attorney's fees.

F.

Collective Bargaining Agreements
CNH Industrial N.V. v. Reese, 138 S.Ct. 761 (2018)
The Court reversed the Sixth Circuit holding it cannot apply inferences
under International Union, United Auto, Aerospace & Agricultural
Implement Workers of America v. Yard-Man, Inc.80 to render a collectivebargaining agreement ambiguous as a matter of law. Instead, under
M&G Polymers USA, LLC v. Tackett, 81 the Sixth Circuit is required to
intepret collective-bargaining agreements according to ordinary principles
of contract law. The only reasonable interpretation of the agreement in
this case is that the health care benefits at issue expired when the
collective-bargaining agreement expired in May 2004.

G.

Constitutional Law
1.

Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission,
138 S.Ct. 1719 (2018).
The Court held the Colorado Civil Rights Commission's actions in
assessing a baker's reasons for refusing to bake a cake for a
same-sex couple's wedding violated the Free Exercise Clause.
The Commission's treatment of the case violated the state's First
Amendment duty not to base laws or regulations on hostility to a
religion or religious viewpoint. The Court found the Commission's
consideration of the baker's case was neither tolerant nor
respectful of his religious beliefs.

2.

Minnesota Voters Alliance v. Mansky, 138 S.Ct. 1876 (2018).
The Court held Minnesota's law banning people from wearing
political attire such as shirts or buttons inside polling places on
election day violates the First Amendment.

80

716 F.2d 1476 (6th Cir. 1983).

81

135 S.Ct. 926 (2015).
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3.

National Institute of Family and Life Advocates v. Becerra, 138
S.Ct. 2361 (2018).
The
California
Reproductive
Freedom,
Accountability,
Comprehensive Care, and Transparency Act (FACT Act) requires
crisis pregnancy clinics – pro-life centers that offer pregnancyrelated services – to notify their clients that California provides
free and low-cost services which include abortion. It also requires
unlicensed crisis centers to inform their clients that California has
not licensed the clinics to provide medical services. Two clinics
filed suit alleging the FACT Act violates their freedom of speech
under the First Amendment. The district court denied their motion
for a preliminary injunction, and the Ninth Circuit affirmed holding
petitioners could not show a likelihood of success on the merits.
The Supreme Court granted certiorari and reversed, holding the
licensed notice likely violates the First Amendment and the
unlicensed notice unduly burdens protected speech.

4.

Trump v. Hawaii, 138 S.Ct. 2392 (2018).
The Court held the president lawfully exercised the discretion
granted to him under 8 U.S.C. §1182(f) when he suspended the
entry of aliens into the U.S. Respondents failed to demonstrate a
likelihood of success on the merits of their claim that Presidential
Proclamation No. 9645 violates the Establishment Clause.

5.

Janus v. American Federation of State, County, and Municipal
Employees, Council 31, 138 S.Ct. 2448 (2018).
Illinois allows public employees to unionize and requires
nonmember employees to pay an "agency fee" to cover union
expenditures attributable to activities related to the union's
collective-bargaining activities. The fee does not cover the union's
political and ideological projects. Petitioner is a public employee
who refused to join the union because he opposes its positions
including those related to collective bargaining. The Court held
the state's extraction of union fees from nonconsenting public
employees violates the First Amendment, overruling Abood v.
Detroit Board of Education.82

H.

Criminal Law
1.

Class v. U.S., 138 S.Ct. 798 (2018).
The Court held a guilty plea alone does not bar a federal criminal
defendant from challenging the constitutionality of the statue of
conviction on direct appeal.

82

431 U.S. 209 (1977).
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2.

Carpenter v. U.S., 138 S.Ct. 2206 (2018).
The Court reversed the Sixth Circuit holding the acquisition of
Carpenter's cell site records from his wireless carrier constituted a
search under the Fourth Amendment. The government did not
obtain a warrant supported by probable cause before acquiring
those records. An order issued under the Stored Communications
Act, 18 U.S.C. §2703(d), is not a permissible mechanism for
accessing historical cell site records.

3.

Byrd v. U.S., 138 S.Ct. 1518 (2018).
The Court held the fact that a driver in lawful possession/control of
a rental car is not listed on the rental agreement will not defeat
his/her otherwise reasonable expectation of privacy in the car.

4.

Collins v. Virginia, 138 S.Ct. 1663 (2018).
The Court reversed the Virginia Supreme Court holding the
automobile exception does not allow the warrantless entry of a
home or its curtilage in order to search a vehicle therein.

5.

McCoy v. Louisiana, 138 S.Ct. 1500 (2018).
The Court held the Sixth Amendment guarantees a defendant the
right to choose the objective of his defense and to insist that
defense counsel refrain from admitting guilt even if defense
counsel believes doing so gives the defendant the best chance of
avoiding the death penalty.

6.

Currier v. Virginia, 138 S.Ct. 2144 (2018).
Currier was indicted for burglary, grand larceny, and unlawful
possession of a firearm by a convicted felon. He agreed to a
severance of the charges, with the burglary and larceny charges
tried first and the felon-in-possession tried second. When he was
acquitted at the first trial, Currier sought to stop the second trial on
double jeopardy grounds. The trial court denied his request, and
he was convicted on the felon-in-possession charge. The
Supreme Court affirmed the Virginia Supreme Court holding that
because Currier consented to a severance, his second trial and
sentence do not violate the Double Jeopardy Clause.

7.

Rosales-Mireles v. U.S., 138 S.Ct. 1897 (2018).
Petitioner pleaded guilty to illegal reentry into the U.S. The
presentence report mistakenly counted a state misdemeanor
conviction twice, which yielded a higher Guidelines sentencing
range. Petitioner did not object to the error, and the district court
sentenced him to 78 months in prison. On appeal, the Fifth Circuit
found the error was plain and affected Petitioner's substantial
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rights, but declined to remand the case. It held Petitioner failed to
establish the error that would seriously affect the fairness, integrity
or public reputation of judicial proceedings because neither the
error nor the sentence shocked the conscience. The Supreme
Court granted certiorari and reversed holding that a miscalculation
of a Guidelines sentencing range that is plain and affects a
defendant's substantial rights calls for the appellate court to
excercise jurisdiction under Fed. R. Crim. P. 52(b) and vacate the
sentence.
8.

Lagos v. U.S., 138 S.Ct. 1684 (2018).
The Mandatory Victims Restitution Act of 1996 requires
defendants convicted of certain federal offenses to reimburse
victims for lost income, child care, transportation, etc. incurred
during the investigation or prosecution of the offense. The Court
held the words "investigation" and "proceedings" in 18 U.S.C.
§3663A(b)(4) refer to government investigations and criminal
proceedings and do not include private investigations or
bankruptcy/civil proceedings.

9.

Hughes v. U.S., 138 S.Ct. 1765 (2018).
The Court held a Fed. R. Crim. P. 11(c)(1)(C) plea agreement is
"based on" a defendant's applicable Guidelines range so long as
the range was part of the framework the district court relied on in
imposing the sentence or accepting the agreement. Hughes is
eligible for relief under 18 U.S.C. §3582(c)(2), and the district
court has discretion to decide whether to reduce his sentence
after considering the factors in §3553(a) and the Sentencing
Commission's relevant policy statements.

I.

Elections
Husted v. A. Philip Randolph Institute, 138 S.Ct. 1833 (2018)
The Court held Ohio's process for removing voters on change-ofresidence grounds does not violate the failure-to-vote clause or any other
part of the National Voter Registration Act. In Ohio, voters are not
removed on change-of-residence grounds unless the registrant fails to
mail back a return card and then fails to vote for an additional four years.

J.

Employment Law
Encino Motorcars, LLC v. Navarro, 138 S.Ct. 2117 (2018)
The Court held service advisors at car dealerships are exempt from the
FLSA’s over-time pay requirement because they are salespeople
primarily engaged in servicing automobiles.
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K.

Environmental Law
National Association of Manufacturers v. Department of Defense, 138
S.Ct. 617 (2018)
Challenges to the EPA's WOTUS Rule, which is an agency regulation
clarifying the scope of the statutory term "waters of the United States,"
must be brought in federal district court because the WOTUS rule is not
covered by 33 U.S.C. §1369(b)(1).

L.

Gambling
Murphy v. National Collegiate Athletic Association, 138 S.Ct. 1461 (2018)
The Court held the provision in the Professional and Amateur Sports
Protection Act (PASPA) prohibiting state authorization and licensing of
sport gambling schemes violates the Constitution's anti-commandeering
rule. It also held no other PSPA provisions are severable from the
provision at issue in this case.

M.

Habeas
Wilson v. Sellers, 138 S.Ct. 1188 (2018)
The Court held that a federal habeas court reviewing an unexplained
state court decision on the merits should "look through" that decision to
the last related state-court decision providing a relevant rationale and
presume the unexplained decision adopted that same reasoning. The
state may rebut the presumption by showing the unexplained decision
most likely relied on different grounds than the underlying decision.

N.

Immigration & Nationality Law
1.

Sessions v. Dimaya, 138 S.Ct. 1204 (2018).
The Court held 18 U.S.C. §16(b), which defines "violent felony" for
the purposes of the INA's removal provisions, is unconstitutionally
vague.

2.

Jennings v. Rodriguez, 138 S.Ct. 830 (2018).
The Court reversed the Ninth Circuit Court of Appeals holding 8
U.S.C. §§1225(b), 1226(a), and 1226(c) do not give detained
aliens the right to periodic bond hearings during the course of their
detention.

3.

Pereira v. Sessions, 138 S.Ct. 2105 (2018).
Nonpermanent residents subject to removal proceedings may be
eligible for cancellation of removal if they have been physically
present within the U.S. for a continuous period of at least 10 years
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immediately preceding the date of an application for cancellation.
This continuous presence is deemed to end when the individual is
served a notice to appear under 8 U.S.C. §1229(a). The Court
held that a putative notice to appear that fails to designate the
specific time or place of the removal proceedings is not a "notice
to appear under §1229(a)" and does not end the continuous
residence period calculation necessary for possible cancellation of
the nonpermanent resident's removal.
O.

Patent Law
1.

Oil States Energy Services, LLC v. Greene's Energy Group, LLC,
138 S.Ct. 1365 (2018).
The Court held that inter partes review, which allows the U.S.
Patent & Trademark Office to reconsider and cancel an alreadyissued patent in limited circumstances, does not violate Article III
or the Seventh Amendment.

2.

SAS Institute, Inc. v. Iancu, 138 S.Ct. 1348 (2018).
The Court held the Patent & Trademark office must decide the
patentability of all the claims the petitioner has challenged when
conducting inter partes review.

P.

Securities
1.

Digital Realty Trust, Inc. v. Somers, 138 S.Ct. 767 (2018).
The Dodd-Frank Wall Street Reform and Consumer Protection
Act's anti-retaliation provision does not extend to individuals who
have not reported a violation of securities laws to the SEC.

2.

Cyan Inc. v. Beaver County Employees Retirement Fund, 138
S.Ct. 1061 (2018).
The Securities Litigation Uniform Standards Act of 1998 did not
remove state court jurisdiction to adjudicate class actions alleging
only 1933 Securities Act violations or authorize removing those
actions from state to federal court.

Q.

Taxation
1.

South Dakota v. Wayfair, Inc., 138 S.Ct. 2080 (2018).
The Court overruled Quill Corp. v. North Dakota by and through
Heitkamp 83 and National Bellas Hess, Inc. v. Department of

83

504 U.S. 298 (1992).
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Revenue of State of Illinois84 which held states cannot require outof-state sellers with no physical presence in the state to collect
and remit sales tax on goods the seller ships to consumers in the
state.
2.

Marinello v. U.S., 138 S.Ct. 1101 (2018).
The Court held that in order to convict a defendant under 26
U.S.C. §7212(a) the federal government must prove the defendant
was aware of a pending tax-related proceeding such as an
investigation or audit, or could reasonably foresee that such a
proceeding would commence.

84

386 U.S. 753 (1967).
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THE BASICS OF FEDERAL AND KENTUCKY TAX REFORM
KBA Taxation Law Section
The end of 2017 through the beginning of 2018 was a busy time in the tax world with
"tax reform" becoming law on both the federal and state levels. While this legislation was
not true reform, in the sense that it did not result in a new or even significantly
overhauled tax system, there are many changes that impact Kentucky taxpayers. The
changes to the law are many and often complicated. This summary provides a brief,
high-level overview of the changes most likely to impact Kentuckians. This discussion is
far from comprehensive, and a current copy of the tax code – federal or state – should
be consulted for any tax questions.
I.

FEDERAL TAX REFORM
A.

Business Changes
1.

Rates.
Federal tax reform implemented a number of changes for
businesses, but perhaps the most talked about change was to the
corporate income rate. Prior to 2018, corporate taxable income
was subject to tax under a four-step graduated rate structure with
the highest marginal tax rates for corporations topping out at 35
percent. For tax years beginning after December 31, 2017,
however, all C corporations, including personal service
corporations, will be taxed at a flat 21 percent rate.1
Other important business changes also occurred. The corporate
alternative minimum tax (AMT) was repealed. Any unused AMT
credit carryforward will be refundable beginning in 2018. The
refundable credit is equal to 50 percent of the excess of the credit
over the amount allowable against the regular tax liability (100
percent) beginning in 2021.2 The dividends received deduction
was also reduced. The 70 percent deduction was reduced to 50
percent, while the 80 percent deduction was reduced to 65
percent.3

2.

Qualified business income deduction.
With respect to partnerships, limited liability companies (LLCs), S
corporations and sole proprietorships, one of the most important
changes is the introduction of the Qualified Business Income
(QBI) Deduction. Effective for tax years beginning after December
31, 2017, and before January 1, 2026, an individual taxpayer

1

IRC §11.

2

IRC §55.

3

IRC §243.

395

generally may deduct 20 percent of domestic "qualified business
income" from a partnership, LLC, S corporation or sole
proprietorship.4 This deduction is available to both non-itemizers
and to itemizers.
The deduction amount for a tax year is the sum of: 1) the lesser of
the "combined qualified business income amount" or 20 percent of
the excess of taxable income over the sum of i) net capital gain
and ii) qualified cooperative dividends, plus 2) the lesser of 20
percent of qualified cooperative dividends or taxable income
minus the taxpayer’s net capital gain.5
For purposes of the deduction, the combined QBI amount for the
taxable year is the sum of the deductible amounts determined for
each qualified trade or business of the taxpayer and 20 percent of
any REIT dividends and qualified publicly traded partnership
income.6 The deductible amount for each qualified trade or
business is the lesser of (a) 20 percent of the taxpayer’s QBI with
respect to the trade or business, or (b) the wage/wage & capital
limitation amount with respect to the same business.7 The
deductible amount is determined for each qualified trade or
business of the taxpayer on a business by business basis. Thus, a
taxpayer with multiple lines of business may ultimately be able to
take the deduction for one line but not the other. Taxpayers
should also be careful to include only items included in the
calculation of taxable income for the year. If a taxpayer has a
large expenditure during the tax year, but the cost must be
capitalized or amortized over a period of years, QBI will only be
reduced by the capitalization/amortization for the current tax year.
Subsequent QBI calculations for later years will pick up the
remaining amounts.
In the case of a partnership or S corporation, the QBI provisions
apply at the partner/shareholder level.8 In a partnership, each
partner takes into account the partner’s allocable share of each
qualified item of income, gain, deduction, and loss, and is treated
as having W-2 wages for the tax year equal to the partner’s
allocable share of W-2 wages of the partnership. The partner’s
allocable share of W-2 wages is required to be determined in the
same manner as the partner’s share of wage expenses. For an S
corporation, each shareholder takes into account the
4

IRC §199A.

5

IRC §199A(a).

6

IRC §199A(b)(1).

7

IRC §199A(b)(2).

8

IRC §199A(f)(1).
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shareholder’s pro rata share of each qualified item of income,
gain, deduction, and loss, and is treated as having W-2 wages for
the year equal to the shareholder’s pro rata share of W-2 wages of
the corporation.
It may be the case that the net amount of QBI is a loss for the tax
year. If the net amount of QBI from all qualified trades or business
is a loss, the taxpayer carries the loss forward as a carryover
qualified business loss to next taxable year. Any deduction
allowed in a subsequent year is reduced (but not below zero) by
20 percent of the carryover qualified business loss.9
As noted above, there is a wage limitation that can apply to the
QBI deduction. The deduction is generally limited based on the
greater of 1) 50 percent of W-2 wages paid, or 2) the sum of 25
percent of W-2 wages plus 2.5 percent of the unadjusted basis of
qualified property held by the business.10 This limitation is phased
in above a threshold amount of taxable income. The threshold
amount for an individual is currently $157,500, while a joint return
has a threshold of $315,000.11 Qualified property, for the purposes
of the deduction, must 1) be depreciable tangible property, 2) held
at the close of the tax year, 3) used to produce qualified business
income, and 4) the property’s depreciation period cannot end
before the close of the tax year (later of 10 years or last day of
MACRS recovery period).12
Another important fact about the QBI deduction is that it is
generally not allowed for certain specified service trades or
businesses. This disallowance is phased in for taxpayers above
the threshold amount of taxable income.13 Thus, a qualified trade
or business is generally any trade or business other than a
specified service trade or business, subject to the phase-in
threshold, and other than the trade or business of being an
employee.14 A specified service trade or business is any trade or
business 1) involving the performance of services in the fields of
accounting, actuarial science, athletics, brokerage services,
consulting, financial services, health, law, or the performing arts;
2) involving the performance of services that consist of investing
and investment management, trading or dealing in securities,
partnership interests or commodities; or 3) where the principal
9

IRC §199A(c).

10

IRC §199A(b)(2).

11

IRC §199A(e)(2).

12

IRC §199A(b)(6).

13

IRC §199A(d)(3).

14

IRC §199A(d)(1).
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asset of such trade or business is the reputation or skill of one or
more employees or owners.15 Some service related businesses
are explicitly exempted from this definition, including architecture
and engineering businesses.16
There are several other limitations on what is included in QBI. QBI
does not include certain types of investment income or loss, such
as items of short-term or long-term capital gain or loss; dividends;
interest not properly allocable to a trade or business; gain or loss
from commodities transactions (with some exceptions); foreign
currency gain or loss (with some exceptions); net income from
notional principal contracts (with some exceptions); amounts from
an annuity not received in connection with the trade or business;
and items of deduction or loss allocable to the above.17 QBI also
does not include any reasonable compensation of the taxpayer
paid by an S corporation; any guaranteed payment for services
rendered with respect to the trade or business; any amount paid to
a partner for services under §707(a); qualified REIT dividends;
qualified cooperative dividends; or qualified publicly traded
partnership income.18
While the qualified business interest deduction is helpful to a
number of taxpayers, it contains a strong bias against large
service businesses. Taxpayers may be able to divide their
businesses into component parts, separating service activities
from more favored activities.
3.

Domestic production activity deduction.
Beginning in 2018, IRC §199 was repealed. This statute
previously provided a deduction from taxable income (or, with
regard to an individual, adjusted gross income) that is equal to 9
percent of the lesser of the taxpayer’s "qualified production"
activities income or taxable income (without regard to the section
199 deduction) for the taxable year.

4.

Increased bonus depreciation and §179 expensing.
Prior to 2018, a taxpayer was generally required to capitalize the
cost of property used in a trade or business or held for the
production of income and to recover costs over time through
annual deductions for depreciation or amortization. An additional
first-year bonus depreciation deduction was in place for qualified

15
16
17
18

IRC §199(d)(2).
Id.
IRC §199A(c)(3).
Id.
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property acquired and placed in service before January 1, 2020.
This 50 percent deduction for 2017 was to be phased down for
property placed in service after December 31, 2017.
Under tax reform, the first-year bonus depreciation deduction was
extended and modified, now running through 2026 or through
2027 for longer production period property and certain aircraft.19
The 50 percent allowance was increased to 100 percent for
property placed in service after September 27, 2017, and before
January 1, 2023.20 The allowance is phased down by 20 percent
per calendar year for property placed in service in taxable years
beginning after 2022. Because of the changes made, a transition
rule was adopted. Thereunder, for the taxpayer’s first taxable year
ending after September 27, 2017, the taxpayer may elect to apply
a 50 percent allowance instead of the 100 percent allowance.21
Placed in Service Year

Bonus Depreciation Percentage
Qualified Property in
General

Longer Production Period
and Certain Aircraft

2023

80%

100%

2024

60%

80%

2025

40%

60%

2026

20%

40%

2027

None

20%

The definition of qualified property has also been expanded to
include used property.
Prior to tax reform, a taxpayer could elect under IRC §179 to
"expense" the cost of "qualifying property" rather than recover
costs through depreciation deductions. The maximum amount a
taxpayer could expense was $500,000 of the cost of qualifying
property placed in service for the taxable year. The $500 expense
amount was reduced (but not below zero) by the amount by which
the cost of qualifying property placed in service during the taxable
year exceeds $2 million. Generally speaking, qualifying property
included depreciable tangible personal property that was
purchased for use in the active conduct of a trade or business.

19
20
21

IRC §168.
Id.
IRC §168(k)(10).
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Under tax reform, the maximum amount a taxpayer may expense
under §179 is increased to $1 million, and the phase-out threshold
is increased to $2.5 million. The definition of eligible qualified real
property was also expanded to include certain improvements to
nonresidential real property, including roofs, HVAC, fire protection,
and alarm systems, and security systems.
While these changes are beneficial to taxpayers, it is important to
remember that many states will not conform to these provisions.
5.

Business interest expense deduction.
Prior to 2018, and subject to certain limitations, interest paid or
accrued by a business is generally deductible in determining the
business’s taxable income. However, a deduction could be
disallowed under the §163(j) earnings stripping rules for
disqualified interest paid or accrued by a corporation in a taxable
year (generally to a related party not subject to United States tax
on the income, i.e. a foreign person or entity in an inbound
situation) if 1) the payor’s debt-to-equity ratio exceeds 1.5 to 1.0,
and 2) the payor’s net interest expense exceeds 50 percent of its
adjusted taxable income. Any disallowed interest could be carried
forward indefinitely.
For taxable years beginning after December 31, 2017, the
business interest deduction is limited to the sum of 1) business
interest income, 2) 30 percent of the adjusted taxable income of
the taxpayer for the taxable year, and 3) the floor plan financing
interest of the taxpayer for the taxable year. For years after
December 31, 2017, and before January 1, 2022, the adjusted
taxable income of the taxpayer must be calculated without regard
for deductions allowable for depreciation, amortization or
depletion. For taxable years beginning after January 1, 2022,
adjusted taxable income of the taxpayer is essentially calculated
as earnings before interest and taxes. Disallowed interest can still
be carried forward indefinitely. Importantly, taxpayers with average
annual gross receipts for the three-taxable-year period ending with
the prior taxable year that do not exceed $25 million are exempt
from the interest deduction limitation.

6.

Net operating losses.
When a taxpayer’s business deductions exceed gross income, the
taxpayer incurs a net operating loss (NOL). Prior to 2018, a
taxpayer could carry back an NOL for two years and carry forward
an NOL for 20 years to offset any taxable income in those years.
For losses arising in taxable years beginning after December 31,
2017, the NOL deduction is limited to 80 percent of taxable
income, determined without regard to the deduction.22 The two

22

IRC §172(a).
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year carry back period is also repealed, except for certain losses
incurred in the trade or business of farming and property and
casualty insurance companies. However, NOLs can now be
carried forward indefinitely.23
7.

Excess business losses.
A new limitation has been put into place on trade or business
losses.24 This provision applies to taxpayers other than
corporations. In the case of partnerships or S corporations, the
provision applies at the partner or shareholder level. Under this
provision, excess business loss for the taxable year is the excess
of aggregate deductions from trades or businesses, over the sum
of aggregate gross income or gain plus a threshold amount. The
threshold is $250,000 for single filers or $500,000 in the case of
joint returns. Business losses that cannot be taken for a tax year
under this rule can be carried forward and are treated as part of
the taxpayer’s NOL carryover.

8.

Small business accounting method simplification.
Prior to tax reform, C corporations and partnerships with C
corporations as a partner could not use the cash method of
accounting, and were instead required to use the accrual method.
Exceptions were available to the extent average annual gross
receipts did not exceed $5 million. Additionally, taxpayers were
required to account for inventory if production, purchase or sale of
merchandise was a significant income producing factor, and were
required to use the accrual method with regard to purchases and
sales. Exceptions were available to this requirement if average
annual gross receipts were less than $1 million, or $10 million in
certain industries.
Additionally, §263A required certain direct and indirect costs
allocable to real or tangible property produced by the taxpayer or
acquired for resale to be included in inventory, with an exception
for resellers with $10 million or less in average annual gross
receipts. A percentage of completion method (versus a complete
contract method) was required for long term contracts, with
exceptions for small construction contracts for construction or
improvement of real property if the project was for two years or
less and the taxpayer had average annual gross receipts of less
than $10 million.
Beginning in 2018, the threshold for exceptions to the accrual
method requirement for C corporations and partnerships with C
corporation partners increased to $25 million. Additionally, if the

23

IRC §172(b).

24

IRC §461(l).
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gross receipts test is satisfied, it no longer matters whether
production, purchase or sale of inventory is an income producing
factor. The taxpayer may still use the cash method. In addition,
taxpayers who satisfy the gross receipts test, ($25 million) are no
longer required to account for inventories under §471 and §263A,
but rather may use financial accounting book value or account for
non-incidental materials and supplies. The gross receipts
threshold for the exception from percentage of completion method
requirements for small construction contracts also increased from
$10 million to $25 million.
9.

Like-kind exchanges.
Section 1031 provides special rules regarding like-kind
exchanges, allowing for the deferral of gain. While it was initially
suspected that this section would be repealed, exchanges of real
estate interests were preserved. However, personal property
assets are no longer exchangeable after January 1, 2018, without
the recognition of gain.

10.

Contributions to capital.
Historically, §118 generally provided that a corporation’s gross
income did not include any contribution to the capital of the
corporation. Prior to tax reform, the definition of "contribution to
capital" excluded any contribution in aid of construction, or any
other contribution by a customer or potential customer. Thus,
these types of contributions resulted in taxable income to the
corporation. However, a contribution of land or other property by a
governmental or civic entity to a corporation was treated as a taxfree contribution to capital made by a non-shareholder.
Under tax reform, however, non-shareholder governmental and
civic entities will no longer be able to make tax-free contributions
of land or other property to a corporation. This may heavily impact
state and local incentive deals in the future.

11.

Entertainment, expenses, etc.
Prior to tax reform, certain expenses for entertainment,
amusement, and recreation were deductible under §274(a).
Beginning in 2018, however, this section has been repealed, and
such expenses are no longer deductible.
Additionally, the 50 percent deduction for food and beverage
expenses found in §274(n) remains, but the limit has been
expanded to include employer expenses for providing food and
beverages to employees through on-premises eating facilities.
Total repeal of this deduction, however, will begin starting in 2025.
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12.

Technical terminations.
Prior to tax reform, the IRS considered a technical termination of a
partnership to occur whenever there was a sale of 50 percent or
more of the total interest in the partnership, despite the fact that
the partnership as a business continued largely unchanged.25
Beginning in 2018, a partnership will only terminate for federal tax
purposes if no part of any business, financial operation, or venture
of the partnership continues to be carried on by any of its partners
in a partnership.26

13.

Carried interests.
After much talk regarding the future of carried interest provisions
of the code, the biggest changes come in the form of new §1061.
Section 1061 does not change the basic favorable treatment of
carried interests or other grants of profits interests. Profits
interests, including carried interests, continue to be nontaxable at
the time of issuance. Subject to the new three-year holding period
for long-term capital gain treatment with respect to any applicable
partnership interest held by the taxpayer (up from the previous
one-year requirement) under §1061, the holder of a carried
interest continues to enjoy long-term capital gains treatment (not
subject to employment taxes) from the sale of partnership assets,
or the sale or redemption of the carried interest. An applicable
partnership interest is any interest in a partnership transferred in
connection with the performance of services in any activity that
consists in whole or in part of: 1) raising or returning capital, and
either 2) investing in specified assets, or 3) developing specified
assets. Specified assets are securities, commodities, rental or
investment real estate, cash or cash equivalents, or partnership
interests to the extent of the partnership’s proportionate interest in
the foregoing.

14.

Research expenses.
Prior to 2018, research and development expenses were, upon an
election, treated as deferred expenses, with a deduction allowed
ratably over a period of at least five years.27 Beginning in 2018,
these expenses must be capitalized and amortized over a fiveyear period, and no election is available.

25

IRC §708(b).

26

IRC §708(b)(1).

27

IRC §174(b).
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15.

Rehabilitation credit.
While initial drafts of the tax reform bill eliminated the rehabilitation
credit for historic structures, the credit was ultimately retained with
some modifications. The 20 percent credit for qualified
rehabilitation expense with respect to certain historic structures
was retained, but is now ratably claimed over a five year period.
The other credit provided by §47, a 10 percent credit with respect
to non-historic structures first placed in service before 1936, was
eliminated.

16.

Fringe benefit changes.
A number of fringe benefit changes were incorporated into the
final tax reform bill. Prior to 2018, employers could provide certain
transportation benefits to employees on a tax-free basis, and
could take a deduction for these benefits. The employer deduction
for qualified transportation fringe benefit expenses was repealed.
However, employees may still use pre-tax dollars to pay for
parking, transit passes, etc.
Moving expenses could be reimbursed tax free by an employer
with an accountable plan, but beginning in 2018, such
reimbursements will be included in the taxable income of an
employee. Some exceptions do exist for certain moves of
members of the military.
Previously, employees could exclude up to $1,600 for length of
service or safety achievement awards of tangible property, and an
employee could take a limited deduction for the award. Beginning
in 2018, however, employee achievement awards cannot take the
form of cash, cash equivalents, gift coupons, gift certificates (other
than arrangements conferring only the right to select and receive
tangible personal property from a limited array of items preselected or pre-approved by the employer), vacations, meals,
lodging, tickets to theater or sporting events, stocks, bonds, other
securities, and other similar items.

17.

Executive compensation.
Section 162(m) has long placed a limit on the deductibility of
certain executive compensation. Under the revised section,
executive pay now includes performance-based compensation
and commissions. Additionally, the principal financial officer is now
included as a covered employee subject to the executive
compensation rules. Once an employee is a covered employee at
any time during a taxable year, that employee will remain a
covered employee.
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18.

Exempt organizations.
Although limits on executive compensation have been found for
for-profit businesses for many years, beginning in 2018 new
§4960 creates a 21 percent excise tax on the five highest
compensated employees of an exempt organization if those
employees make over $1 million in the taxable year. The entity
itself is subject to this tax, which also applies to the portion of any
golden parachute payments that exceed three times the covered
employee’s prior average annual compensation. When calculating
compensation, amounts included in income under §457(f) plans
must be included.
Exempt organizations often have unrelated business income that
can generate unrelated business income tax. Any such tax is now
taxed at the lower corporate rate of 21 percent. Importantly,
however, an exempt organization can no longer aggregate profits
and losses from various unrelated businesses and pay tax on the
net income. Instead, losses from one activity cannot offset profits
from another.

B.

Individual and Estate Changes
1.

Rates.
While there was initially some talk of eliminating at least some of
the existing seven income tax brackets, this bracket structure was
retained, although bracket boundaries are modified. Most
individual income tax rates are lowed, and the top marginal rate
was reduced from 39.6 percent to 37 percent. The new rates
begin on January 1, 2018, but will sunset after December 31,
2025. The 3.8 percent tax on net investment income was
preserved.
Married Filing Jointly
2017 Rates

2018 Rates

10%

$0 - $19,050

10%

$0 - $19,050

15%

$19,050 - $77,400

12%

$19.050 - $77,400

25%

$77,400 - $156,150

22%

$77,400 - $165,000

28%

$156,150 - $237,950

24%

$165,000 - $315,000

33%

$237,950 - $424,950

32%

$315,000 - $400,000

35%

$424,950 - $480,050

35%

$400,000 - $600,000

39.6%

$480,050+

37%

$600,000+
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2.

Standard deduction.
For 2017, the basic standard deduction was $6,350
(single/married separate), $9,350 (head of household), and
$12,700 (married filing joint). The standard deduction is increased
to $24,000 (married filing joint), $18,000 (head of household) and
$12,000 (single/married separate). As a result of this significantly
higher standard deduction, many taxpayers will no longer itemize
deductions. The new standard deductions sunset for tax years
beginning after December 31, 2025.

3.

Personal exemption.
The personal exemption, which allowed taxpayers to reduce
adjusted gross income for the taxpayer, his or her spouse, and
any dependents, has been reduced to zero, effectively suspending
this provision. The IRS issued new Forms W-4 to help taxpayers
determine proper withholding as a result of this elimination and the
new tax rates.

4.

State and local tax deduction.
Early discussions regarding tax reform suggested the state and
local tax deduction may be eliminated in its entirety. While the
deduction was ultimately retained, it was severely limited.
Individuals can itemize and deduct state and local taxes (income
or sales/use upon election and property taxes), but only up to
$10,000. This limitation hits high-income taxpayers and those
living in states or localities with high property taxes the hardest. In
many cases, state and local tax deductions allowed taxpayers to
itemize, but with this limitation, many will choose the standard
deduction instead.

5.

Mortgage interest deduction.
The mortgage interest deduction remains in place, but the
limitation on acquisition indebtedness was reduced from $1 million
to $750,000 for tax years beginning after December 31, 2017, and
before January 1, 2026. The original $1 million indebtedness
limitation remains in place if the debt was incurred prior to
December 15, 2017.
While the mortgage interest deduction remained, the deduction for
interest on home equity indebtedness has been suspended until
2026. Thus, home equity loan interest is no longer deductible.

6.

Enhanced child credit and new family credit.
Parents will enjoy an enhanced child tax credit, which is
increasing from $1,000 to $2,000. As was true in 2017, a child
must be under 17 years old for the credit to be claimed. The
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maximum refundable portion of the credit for qualifying
dependents may not exceed $1,400 per qualifying child. The
credit is also now available to more families, as the phaseout
thresholds have been increased, starting at $400,000 for joint
returns or $200,000 for other returns, up from $110,000 and
$75,000 respectively.
There is also a new $500 nonrefundable credit for qualifying
dependents other than qualifying children.
7.

Individual alternative minimum tax.
The corporate alternative minimum tax was abolished, but the
individual alternative minimum tax remained in place. However,
the exemption increased from $84,500 for joint returns or $54,300
for all others to $109,400 and $70,300, respectively. The
exemption phaseouts thresholds also increased. While the
thresholds are indexed for inflation, the changes will sunset in
2026.

8.

Alimony payments.
Alimony and separate maintenance payments are no longer
deductible by the payor, and are no longer included in the income
of the payee, but only if the divorce or separation instrument is
executed after December 31, 2018. The tax treatment of child
support will remain unchanged.

9.

Wagering losses.
All losses from wagering transactions, including any expenses
incurred by an individual in the conduct of gambling activity, are
only allowed as a deduction to the extent of wagering gains. Thus,
no offset against ordinary income is allowed.

10.

529 plans.
Tax-free distributions under a 529 Plan are now permitted, up to
$10,000 annually per student, for K-12 public, private or religious
elementary or secondary school.

11.

Personal casualty and theft losses.
The deduction for personal casualty and theft losses has been
repealed. There is an exception to the repeal for losses
attributable to a disaster declared by the president under §401 of
the Robert T. Stafford Disaster Relief and Emergency Assistance
Act.

12.

Phaseout of itemized deductions.
There is no longer a phaseout of itemized deductions.
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13.

Charitable contributions.
Charitable contributions remain subject to a limit based on
adjusted gross income. However, this limit is increased for cash
gifts from 50 to 60 percent. No deduction is allowed for payment to
an institution of higher education for which the payor receives the
right to purchase tickets or seating at an athletic event. This
particularly impacts large college athletics booster programs.

14.

Moving expenses.
As previously noted, reimbursed moving expenses are not taxable
to employees, unless the employee meets the exception for
certain active duty military members. Additionally, employees
cannot take the deduction for moving expenses that were not
reimbursed but rather paid solely out-of-pocket.

15.

Miscellaneous itemized deductions subject to the two percent
floor.
Itemized deductions were drastically cut by the tax reform bill.
Previously deductible items such as tax preparation, employee
business expenses, investment expenses and more were
repealed.

16.

Medical.
The Individual Mandate was effectively repealed although this will
not take effect until 2019.
The medical expense deduction was also modified. For 2018, the
unreimbursed medical expense deduction will be allowed if the
expenses exceed 7.5 percent of adjusted gross income.
Beginning in 2019, the deduction will be allowed if the expenses
exceed 10 percent of adjusted gross income.

17.

Estate tax exemption.
The estate tax exemption has been doubled to $11.2 million. The
exemption will rise with inflation, but will sunset on December 31,
2025.

II.

KENTUCKY TAX REFORM
Tax reform in Kentucky came about in a unique way. House Bill 366 was quickly
introduced and passed, largely along party lines, and sent to the Governor for
signature. However, it was soon announced that the bill would be vetoed. The
General Assembly then overrode the veto to enact the bill. However, due in part
to the rushed nature of the bill’s passage, several mistakes and inconsistencies
were ultimately found. Because the General Assembly could not make changes
directly to House Bill 366 after it was vetoed, House Bill 487 was quickly
408

introduced. While it largely retained the original House Bill 366, there were some
significant changes, particularly involving income tax reporting and economic
development programs and incentives. House Bill 487 passed, and while it was
not vetoed, it became law without the Governor’s signature.
A.

General Changes
1.

Internal Revenue Code conformity.
States often operate using a version of the Internal Revenue Code
that is not current. Kentucky is not a state that automatically
updates its law to reflect federal changes. KRS 141.010 was
ultimately repealed and reenacted, with the reenacted version
updating Kentucky’s conformity to the Internal Revenue Code in
effect as of December 31, 2017. However, as will be noted below,
Kentucky continues to decouple from several provisions of the
code.

2.

Taxpayer remedies.
The Kentucky Taxpayer Bill of Rights has previously allowed a
taxpayer to bring an action for actual monetary damages against
the Commonwealth for damages sustained as a result of willful,
reckless and intentional disregard by Department of Revenue
employees of taxpayer rights.28 This standard has been slightly
relaxed, allowing an action to proceed in the event damages are
sustained due to willful, reckless, or intentional disregard by the
Department. This is beneficial to taxpayers, who sometimes
struggled to prove intention on the part of the department.

3.

Supersedeas bonds.
Although it was sometimes irregularly enforced, Kentucky law
previously provided that a party could appeal an order of the
Kentucky Claims Commission to the Franklin Circuit Court or
another applicable Circuit Court, with collection of the tax being
stayed during the appeal, if the taxpayer filed a supersedeas
bond. KRS 49.250 has now been amended to remove the
supersedeas bond requirement.

4.

Federal audit determinations.
Previously, upon the conclusion of a federal audit, Kentucky
taxpayers had 30 days to submit a copy of the final determination
of the federal audit to the Department of Revenue. This deadline
has now been extended to 180 days following the final
determination.29

28

KRS 131.081.

29

KRS 141.210.
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B.

Business Changes
1.

Rates.
KRS 141.040 previously provided a tiered rate structure for
corporations, with the most recent rates ranging from four to six
percent. The statute has now been cleaned up, removing out of
date rates, and imposing a flat, five percent rate on corporations.

2.

Single sales factor and alternative apportionment.
One of the biggest changes to the income tax rules involve single
sales factors and alternative apportionment. Kentucky has
previously utilized a three-factor apportionment formula with
double weighted sales. For tax years beginning on or after
January 1, 2018, Kentucky will utilize a single sales factor formula
for most taxpayers.30
Alternative apportionment is still available under KRS 141.120(12)
which allows for alternative apportionment if the standard formula
does not fairly represent the extent of the taxpayer’s business
activity in the state. A taxpayer may request, or the department
may require, separate accounting, the inclusion of additional
factors, or the use of any other method to effectuate an equitable
allocation and apportionment. Additionally, if the allocation and
apportionment provisions do not fairly represent the extent of
business activity in the state of taxpayers engaged in a particular
industry, transaction or activity, the department may promulgate
regulations for alternative apportionment.31 Some industries also
have statutorily provided alternative apportionment, including
qualified air freight forwarders, communications service providers,
cable service providers, and internet access providers.32

3.

Market based sourcing.
Closely related to the new single sales factor rules are the marketbased sourcing rules now found in KRS 141.120. Under this
provision, found in KRS 141.120(11), receipts are sourced to
Kentucky if the taxpayer’s market for the sales is in Kentucky.
The taxpayer’s market for sales is in Kentucky depending, in part,
on the type of product or service sold. In the case of a sale, rental,
lease or license of real property, the market is in Kentucky to the
extent the real property is located in Kentucky. The same is true in

30
31
32

KRS 141.120(9).
Id.
KRS 141.121.
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the case of tangible personal property. For services, the market is
in Kentucky if and to the extent that the service is delivered to a
location in Kentucky.
Intangible property is more complicated. If the intangible property
is rented, leased, or licensed, the market is in the state to the
extent the property is used in the state, provided that the
intangible property is utilized in marketing a good or service and
the good or service is purchased by the consumer in Kentucky. If
the intangible property is sold, and is a contract right, a
government license, or similar intangible that authorizes the holder
to conduct a business activity in a specific geographic area, the
market will be in Kentucky if the geographic area includes any part
of Kentucky. Receipts from intangible property sales that are
contingent on the productivity, use, or disposition of the intangible
property are treated the same as receipts from rentals, leases or
licenses. Other receipts from the sale of intangible property are
not included in the numerator or denominator of the sales factor.
4.

Combined unitary reporting.
A new section will be added to KRS Chapter 141, which will be
applicable to taxable years beginning on or after January 1, 2019.
Under this section, every non-exempt corporation doing business
in Kentucky must file a combined report if the corporation is a
member of a unitary business group or make an election to file a
consolidated return with all members of the affiliated group. If
neither of those situations apply, the corporation must file a
separate return.
Kentucky has defined "unitary business" as a single economic
enterprise that is made up either of separate parts of a single
corporation or of a commonly controlled group of corporations that
are sufficiently interdependent, integrated, and interrelated
through their activities so as to provide a synergy and mutual
benefit that produces a sharing or exchange of value among them
and a significant flow of value to the separate parts. Kentucky
intends to construe the term as broadly as constitutionally allowed.
Unitary reporting has become more popular in recent years, and
Kentucky’s statutes are similar in many respects to those utilized
in other unitary jurisdictions. This is also not Kentucky’s first use of
combined reporting, as that was the reporting method in place
prior to Kentucky’s switch to a nexus consolidated return.

5.

Income tax credit for business inventory property tax.
An income tax credit will be created in a new section of KRC
Chapter 141. This credit will be nonrefundable and
nontransferable, and is available to any taxpayer that, on or after
January 1, 2018, timely pays an ad valorem tax to the
Commonwealth or any political subdivision thereof for property
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described in KRS 132.020(1)(n) or KRS 132.099. The credit will
be equal to 25 percent of the ad valorem taxes paid for taxable
years beginning on or after January 1, 2018, and before January
1, 2019, increasing each year until the credit reaches 100 percent
for taxable years beginning on or after January 1, 2021.
Pass-through entities may apply the credit against the limited
liability entity tax, and will pass the credit on to its owners.
6.

Remote seller taxation.
There were several major sales and use tax developments as a
result of tax reform. One of these is the taxation of remote sellers.
A number of definitions were added to KRS 139.010 to facilitate
this taxation. One such definition is a "remote retailer," defined as
a retailer with no physical presence in this state.
Under revised KRS 139.340, beginning July 1, 2018, any remote
retailer selling tangible personal property or digital property
delivered or transferred electronically to a purchaser in Kentucky
will be treated as a retailer engaging in business in the state, and
thus will be liable for the collection of sales tax, if the remote seller
sold tangible personal property or digital property that was
delivered or transferred electronically to a purchaser in Kentucky
in 200 or more separate transactions in the previous or current
calendar year or the receipts derived from such sales in Kentucky
in the previous or current calendar year exceeds $100,000.33

7.

Sales tax on labor and certain services.
Another major change to sales and use tax in Kentucky involves
the new tax on labor and certain services. Beginning July 1, 2018,
sales tax will now apply to landscaping services, janitorial
services, small animal veterinary services, per care services,
industrial laundry services, non-coin-operated laundry and drycleaning services, indoor tanning services, non-medical diet and
weight reducing services, limousine services where a driver is
provided, and extended warranty services.34
Sales tax will also apply to the sale of admissions.35 Admissions
are the right to entrance to a display, program, sporting event,
music concert, performance, play, show, movie, exhibit, fair, or
other entertainment or amusement event or venue, as well as the
privilege of using facilities or participating in an event or activity,

33

KRS 139.340(2)(g).

34

KRS 139.200.

35

Id.

412

including but not limited to, bowling alleys, skating rinks, health
spas, swimming pools, tennis courts, weight training facilities,
fitness and recreational sports centers, and golf courses.36
Additionally, the definition of "gross receipts" found in KRS
130.010 will be amended to include the amount charged for labor
or services rendered in installing or applying tangible personal
property, digital property, or services sold.
8.

Pollution control facility deduction repeal.
The sales tax exemption for pollution control facilities found in
KRS 139.480 has been repealed.

9.

Property taxation of software.
In recent years, the taxation of software for ad valorem purposes
has been unclear. A new section will be added to KRS Chapter
132 providing that for assessment dates beginning on or after
January 1, 2019, computer software, except prewritten computer
software, will be exempt from state and local ad valorem taxes,
including the county, city, school or other taxing district in which
the software has a taxable situs.

10.

Economic development credits and programs.
House Bill 366 initially suspended or repealed a number of
economic development credits and programs, including the
Kentucky Industrial Revitalization Tax Credit, the Angel Investor
Tax Credit, the Kentucky Investment Fund Act, the Kentucky Jobs
Retention Act, and Incentives for Energy Independent Act. House
Bill 487 reversed the suspension of the Kentucky Industrial
Revitalization Tax Credit and reduced the suspension period for
several other credits. It also reversed the repeal of the Kentucky
Jobs Retention Act and the Incentives for Energy Independent
Act.

C.

Individual and Estate Changes
1.

Rates.
As with the corporate rates, income tax rates for individuals have
shifted from a tiered structure to a flat five percent rate for taxable
years beginning on or after January 1, 2018.37

36

KRS 139.010.

37

KRS 141.020(2).
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2.

Calculation of adjusted gross income and net income.
KRS 141.010 continues to list most of Kentucky income tax
definitions, although new sections will be added addressing
specific definitions, such as adjusted gross income. A new section
will be created listing definitions in place prior to January 1, 2018,
while KRS 141.010 will remain the current definition statute.
The new section discussing adjusted gross income retains many
of the provisions in which Kentucky decouples from the Internal
Revenue Code. One important way that it decouples involves the
new 20 percent QBI deduction discussed in the federal tax reform
section above. Kentucky will not honor this deduction.

3.

Pension exclusion.
For many years Kentucky has offered an exclusion from income
tax for pension income under $41,110. KRS 141.010. For tax
years beginning January 1, 2018, this exclusion will drop to
$31,110 per year.

4.

Increased cigarette tax.
An increased cigarette tax will also go into effect following
Kentucky tax reform. The cigarette tax has increased by $0.50 per
pack.38

III.

CONCLUSION
The federal and state tax reform changes were extensive and complicated.
Many of the issues described above are worthy of intense study, and may have
many exceptions and applications not discussed here. Furthermore, this
discussion is far from a comprehensive list of changes. As both laws are
analyzed in more depth, it is expected that additional legislative changes will be
made, and where that is impossible, administrative guidance is likely to be
issued.

38

KRS 138.140.
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SUBJECT:

Individual Accountability for Corporate Wrongdoing

Fighting corporate fraud and other misconduct is a top priority of the Department
of Justice. Our nation's economy depends on effective enforcement of the civil and
criminal laws that protect our financial system and, by extension, all our citizens. These
are principles that the Department lives and breathes – as evidenced by the many
attorneys, agents, and support staff who have worked tirelessly on corporate
investigations, particularly in the aftermath of the financial crisis.
One of the most effective ways to combat corporate misconduct is by seeking
accountability from the individuals who perpetrated the wrongdoing. Such accountability
is important for several reasons: it deters future illegal activity, it incentivizes changes in
corporate behavior, it ensures that the proper parties are held responsible for their
actions, and it promotes the public's confidence in our justice system.
There are, however, many substantial challenges unique to pursuing individuals
for corporate misdeeds. In large corporations, where responsibility can be diffuse and
decisions are made at various levels, it can be difficult to determine if someone
possessed the knowledge and criminal intent necessary to establish their guilt beyond a
reasonable doubt. This is particularly true when determining the culpability of high-level
executives, who may be insulated from the day-to-day activity in which the misconduct
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occurs. As a result, investigators often must reconstruct what happened based on a
painstaking review of corporate documents, which can number in the millions, and which
may be difficult to collect due to legal restrictions.
These challenges make it all the more important that the Department fully
leverage its resources to identify culpable individuals at all levels in corporate cases. To
address these challenges, the Department convened a working group of senior
attorneys from Department components and the United States Attorney community with
significant experience in this area. The working group examined how the Department
approaches corporate investigations, and identified areas in which it can amend its
policies and practices in order to most effectively pursue the individuals responsible for
corporate wrongs. This memo is a product of the working group's discussions.
The measures described in this memo are steps that should be taken in any
investigation of corporate misconduct. Some of these measures are new, while others
reflect best practices that are already employed by many federal prosecutors.
Fundamentally, this memo is designed to ensure that all attorneys across the
Department are consistent in our best efforts to hold to account the individuals
responsible for illegal corporate conduct.
The guidance in this memo will also apply to civil corporate matters. In addition to
recovering assets, civil enforcement actions serve to redress misconduct and deter
future wrongdoing. Thus, civil attorneys investigating corporate wrongdoing should
maintain a focus on the responsible individuals, recognizing that holding them to account
is an important part of protecting the public fisc in the long term.
The guidance in this memo reflects six key steps to strengthen our pursuit of
individual corporate wrongdoing, some of which reflect policy shifts and each of which is
described in greater detail below: (1) in order to qualify for any cooperation credit,
corporations must provide to the Department all relevant facts relating to the individuals
responsible for the misconduct; (2) criminal and civil corporate investigations should
focus on individuals from the inception of the investigation; (3) criminal and civil
attorneys handling corporate investigations should be in routine communication with one
another; (4) absent extraordinary circumstances or approved departmental policy, the
Department will not release culpable individuals from civil or criminal liability when
resolving a matter with a corporation; (5) Department attorneys should not resolve
matters with a corporation without a clear plan to resolve related individual cases, and
should memorialize any declinations as to individuals in such cases; and (6) civil
attorneys should consistently focus on individuals as well as the company and evaluate
whether to bring suit against an individual based on considerations beyond that
individual's ability to pay.1
I have directed that certain criminal and civil provisions in the United States
Attorney's Manual, more specifically the Principles of Federal Prosecution of Business
Organizations (USAM 9-28.000 et seq.) and the commercial litigation provisions in Title
1

The measures laid out in this memo are intended solely to guide attorneys for the government in
accordance with their statutory responsibilities and federal law. They are not intended to, do not,
and may not be relied upon to create a right or benefit, substantive or procedural, enforceable at
law by a party to litigation with the United States.
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4 (USAM 4-4.000 et seq.), be revised to reflect these changes. The guidance in this
memo wiII apply to all future investigations of corporate wrongdoing. It will also apply to
those matters pending as of the date of this memo, to the extent it is practicable to do
so.
1. To be eligible for any cooperation credit, corporations must provide to the
Department all relevant facts about the individuals involved in corporate
misconduct.
In order for a company to receive any consideration for cooperation under the
Principles of Federal Prosecution of Business Organizations, the company must
completely disclose to the Department all relevant facts about individual misconduct.
Companies cannot pick and choose what facts to disclose. That is, to be eligible for any
credit for cooperation, the company must identify all individuals involved in or
responsible for the misconduct at issue, regardless of their position, status or seniority,
and provide to the Department all facts relating to that misconduct. If a company seeking
cooperation credit declines to learn of such facts or to provide the Department with
complete factual information about individual wrongdoers, its cooperation will not be
considered a mitigating factor pursuant to USAM 9-28.700 et seq.2 Once a company
meets the threshold requirement of providing all relevant facts with respect to
individuals, it will be eligible for consideration for cooperation credit. The extent of that
cooperation credit will depend on all the various factors that have traditionally applied in
making this assessment (e.g., the timeliness of the cooperation, the diligence,
thoroughness, and speed of the internal investigation, the proactive nature of the
cooperation, etc.).
This condition of cooperation applies equally to corporations seeking to
cooperate in civil matters; a company under civil investigation must provide to the
Department all relevant facts about individual misconduct in order to receive any
consideration in the negotiation. For example, the Department's position on "full
cooperation" under the False Claims Act, 31 U.S.C. §3729(a)(2), will be that, at a
minimum, all relevant facts about responsible individuals must be provided.
The requirement that companies cooperate completely as to individuals, within
the bounds of the law and legal privileges, see USAM 9-28.700 to 9-28.760, does not
mean that Department attorneys should wait for the company to deliver the information
about individual wrongdoers and then merely accept what companies provide. To the
contrary, Department attorneys should be proactively investigating individuals at every
step of the process – before, during, and after any corporate cooperation. Department
attorneys should vigorously review any information provided by companies and compare
it to the results of their own investigation, in order to best ensure that the information
provided is indeed complete and does not seek to minimize the behavior or role of any
individual or group of individuals.

2

Nor, if a company is prosecuted, will it support a cooperation-related reduction at sentencing.
See U.S. S.G. USSG §8C 2.5(g), Application Note 13 ("A prime test of whether the organization
has disclosed all pertinent information" necessary to receive a cooperation-related reduction in
its offense level calculation "is whether the information is sufficient ... to identify ... the
individual(s) responsible for the criminal conduct").
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Department attorneys should strive to obtain from the company as much
information as possible about responsible individuals before resolving the corporate
case. But there may be instances where the company's continued cooperation with
respect to individuals will be necessary post-resolution. In these circumstances, the plea
or settlement agreement should include a provision that requires the company to provide
information about all culpable individuals and that is explicit enough so that a failure to
provide the information results in specific consequences, such as stipulated penalties
and/or a material breach.
2. Both criminal and civil corporate investigations should focus on individuals
from the inception of the investigation.
Both criminal and civil attorneys should focus on individual wrongdoing from the
very beginning of any investigation of corporate misconduct. By focusing on building
cases against individual wrongdoers from the inception of an investigation, we
accomplish multiple goals. First, we maximize our ability to ferret out the full extent of
corporate misconduct. Because a corporation only acts through individuals, investigating
the conduct of individuals is the most efficient and effective way to determine the facts
and extent of any corporate misconduct. Second, by focusing our investigation on
individuals, we can increase the likelihood that individuals with knowledge of the
corporate misconduct will cooperate with the investigation and provide information
against individuals higher up the corporate hierarchy. Third, by focusing on individuals
from the very beginning of an investigation, we maximize the chances that the final
resolution of an investigation uncovering the misconduct will include civil or criminal
charges against not just the corporation but against culpable individuals as well.
3. Criminal and civil attorneys handling corporate investigations should be in
routine communication with one another.
Early and regular communication between civil attorneys and criminal
prosecutors handling corporate investigations can be crucial to our ability to effectively
pursue individuals in these matters. Consultation between the Department's civil and
criminal attorneys, together with agency attorneys, permits consideration of the full range
of the government's potential remedies (including incarceration, fines, penalties,
damages, restitution to victims, asset seizure, civil and criminal forfeiture, and exclusion,
suspension and debarment) and promotes the most thorough and appropriate resolution
in every case. That is why the Department has long recognized the importance of
parallel development of civil and criminal proceedings. See USAM 1-12.000.
Criminal attorneys handling corporate investigations should notify civil attorneys
as early as permissible of conduct that might give rise to potential individual civil liability,
even if criminal liability continues to be sought. Further, if there is a decision not to
pursue a criminal action against an individual – due to questions of intent or burden of
proof, for example – criminal attorneys should confer with their civil counterparts so that
they may make an assessment under applicable civil statutes and consistent with this
guidance. Likewise, if civil attorneys believe that an individual identified in the course of
their corporate investigation should be subject to a criminal inquiry, that matter should
promptly be referred to criminal prosecutors, regardless of the current status of the civil
corporate investigation.
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Department attorneys should be alert for circumstances where concurrent
criminal and civil investigations of individual misconduct should be pursued.
Coordination in this regard should happen early, even if it is not certain that a civil or
criminal disposition will be the end result for the individuals or the company.
4. Absent extraordinary circumstances, no corporate resolution will provide
protection from criminal or civil liability for any individuals.
There may be instances where the Department reaches a resolution with the
company before resolving matters with responsible individuals. In these circumstances,
Department attorneys should take care to preserve the ability to pursue these
individuals. Because of the importance of holding responsible individuals to account,
absent extraordinary circumstances or approved departmental policy such as the
Antitrust Division's Corporate Leniency Policy, Department lawyers should not agree to a
corporate resolution that includes an agreement to dismiss charges against, or provide
immunity for, individual officers or employees. The same principle holds true in civil
corporate matters; absent extraordinary circumstances, the United States should not
release claims related to the liability of individuals based on corporate settlement
releases. Any such release of criminal or civil liability due to extraordinary circumstances
must be personally approved in writing by the relevant Assistant Attorney General or
United States Attorney.
5. Corporate cases should not be resolved without a clear plan to resolve related
individual cases before the statute of limitations expires and declinations as to
individuals in such cases must be memorialized.
If the investigation of individual misconduct has not concluded by the time
authorization is sought to resolve the case against the corporation, the prosecution or
corporate authorization memorandum should include a discussion of the potentially
liable individuals, a description of the current status of the investigation regarding their
conduct and the investigative work that remains to be done, and an investigative plan to
bring the matter to resolution prior to the end of any statute of limitations period. If a
decision is made at the conclusion of the investigation not to bring civil claims or criminal
charges against the individuals who committed the misconduct, the reasons for that
determination must be memorialized and approved by the United States Attorney or
Assistant Attorney General whose office handled the investigation, or their designees.
Delays in the corporate investigation should not affect the Department's ability to
pursue potentially culpable individuals. While every effort should be made to resolve a
corporate matter within the statutorily allotted time, and tolling agreements should be the
rare exception, in situations where it is anticipated that a tolling agreement is
nevertheless unavoidable and necessary, all efforts should be made either to resolve the
matter against culpable individuals before the limitations period expires or to preserve
the ability to charge individuals by tolling the limitations period by agreement or court
order.
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6. Civil attorneys should consistently focus on individuals as well as the
company and evaluate whether to bring suit against an individual based on
considerations beyond that individual's ability to pay.
The Department's civil enforcement efforts are designed not only to return
government money to the public fisc, but also to hold the wrongdoers accountable and to
deter future wrongdoing. These twin aims – of recovering as much money as possible,
on the one hand, and of accountability for and deterrence of individual misconduct, on
the other – are equally important. In certain circumstances, though, these dual goals can
be in apparent tension with one another, for example, when it comes to the question of
whether to pursue civil actions against individual corporate wrongdoers who may not
have the necessary financial resources to pay a significant judgment.
Pursuit of civil actions against culpable individuals should not be governed solely
by those individuals' ability to pay. In other words, the fact that an individual may not
have sufficient resources to satisfy a significant judgment should not control the decision
on whether to bring suit. Rather, in deciding whether to file a civil action against an
individual, Department attorneys should consider factors such as whether the person's
misconduct was serious, whether it is actionable, whether the admissible evidence will
probably be sufficient to obtain and sustain a judgment, and whether pursuing the action
reflects an important federal interest. Just as our prosecutors do when making charging
decisions, civil attorneys should make individualized assessments in deciding whether to
bring a case, taking into account numerous factors, such as the individual's misconduct
and past history and the circumstances relating to the commission of the misconduct,
the needs of the communities we serve, and federal resources and priorities.
Although in the short term certain cases against individuals may not provide as
robust a monetary return on the Department's investment, pursuing individual actions in
civil corporate matters will result in significant long-term deterrence. Only by seeking to
hold individuals accountable in view of all of the factors above can the Department
ensure that it is doing everything in its power to minimize corporate fraud, and, over the
course of time, minimize losses to the public fisc through fraud.
Conclusion
The Department makes these changes recognizing the challenges they may
present. But we are making these changes because we believe they will maximize our
ability to deter misconduct and to hold those who engage in it accountable.
In the months ahead, the Department will be working with components to turn
these policies into everyday practice. On September 16, 2015, for example, the
Department will be hosting a training conference in Washington, D.C., on this subject,
and I look forward to further addressing the topic with some of you then.
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UNITED STATES SENTENCING COMMISSION GUIDELINES MANUAL 2016
§2B1.1
Reprinted from https://www.ussc.gov/sites/default/files/pdf/guidelinesmanual/2016/GLMFull.pdf

PART B - BASIC ECONOMIC OFFENSES
1.

THEFT, EMBEZZLEMENT, RECEIPT OF STOLEN PROPERTY,
PROPERTY DESTRUCTION, AND OFFENSES INVOLVING FRAUD OR
DECEIT
Introductory Commentary

These sections address basic forms of property offenses: theft, embezzlement,
fraud, forgery, counterfeiting (other than offenses involving altered or counterfeit bearer
obligations of the United States), insider trading, transactions in stolen goods, and
simple property damage or destruction. (Arson is dealt with separately in Chapter Two,
Part K (Offenses Involving Public Safety)). These guidelines apply to offenses
prosecuted under a wide variety of federal statutes, as well as offenses that arise under
the Assimilative Crimes Act.
Historical
Note

§2B1.1.

(a)

(b)

Effective November 1, 1987. Amended effective November 1, 1989
(amendment 303); November 1, 2001 (amendment 617).

Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving
Stolen Property; Property Damage or Destruction; Fraud and Deceit;
Forgery; Offenses Involving Altered or Counterfeit Instruments Other
than Counterfeit Bearer Obligations of the United States
Base Offense Level:
(1)

7, if (A) the defendant was convicted of an offense referenced to
this guideline; and (B) that offense of conviction has a statutory
maximum term of imprisonment of 20 years or more; or

(2)

6, otherwise.

Specific Offense Characteristics
(1)

If the loss exceeded $6,500, increase the offense level as follows:

(A)
(B)
(C)
(D)
(E)
(F)

LOSS (APPLY THE GREATEST)

INCREASE IN LEVEL

$6,500 or less
More than $6,500
More than $15,000
More than $40,000
More than $95,000
More than $150,000

no increase
add 2
add 4
add 6
add 8
add 10
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(G)
(H)
(I)
(J)
(K)
(L)
(M)
(N)
(O)
(P)
(2)

More than $250,000
More than $550,000
More than $1,500,000
More than $3,500,000
More than $9,500,000
More than $25,000,000
More than $65,000,000
More than $150,000,000
More than $250,000,000
More than $500,000,000

add 12
add 14
add 16
add 18
add 20
add 22
add 24
add 26
add 28
add 30

(Apply the greatest) If the offense –
(A)

(i) involved 10 or more victims; (ii) was committed through
mass-marketing; or (iii) resulted in substantial financial
hardship to one or more victims, increase by 2 levels;

(B)

resulted in substantial financial hardship to five or more
victims, increase by 4 levels; or

(C)

resulted in substantial financial hardship to 25 or more
victims, increase by 6 levels.

(3)

If the offense involved a theft from the person of another, increase
by 2 levels.

(4)

If the offense involved receiving stolen property, and the
defendant was a person in the business of receiving and selling
stolen property, increase by 2 levels.

(5)

If the offense involved theft of, damage to, destruction of, or
trafficking in, property from a national cemetery or veterans'
memorial, increase by 2 levels.

(6)

If (A) the defendant was convicted of an offense under 18 U.S.C.
§1037; and (B) the offense involved obtaining electronic mail
addresses through improper means, increase by 2 levels.

(7)

If (A) the defendant was convicted of a Federal health care
offense involving a Government health care program; and (B) the
loss under subsection (b)(1) to the Government health care
program was (i) more than $1,000,000, increase by 2 levels; (ii)
more than $7,000,000, increase by 3 levels; or (iii) more than
$20,000,000, increase by 4 levels.

(8)

(Apply the greater) If –
(A)

the offense involved conduct described in 18 U.S.C. §670,
increase by 2 levels; or
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(B)

the offense involved conduct described in 18 U.S.C. §670,
and the defendant was employed by, or was an agent of,
an organization in the supply chain for the pre-retail medical
product, increase by 4 levels.

(9)

If the offense involved (A) a misrepresentation that the defendant
was acting on behalf of a charitable, educational, religious, or
political organization, or a government agency; (B) a
misrepresentation or other fraudulent action during the course of a
bankruptcy proceeding; (C) a violation of any prior, specific judicial
or administrative order, injunction, decree, or process not
addressed elsewhere in the guidelines; or (D) a misrepresentation
to a consumer in connection with obtaining, providing, or
furnishing financial assistance for an institution of higher
education, increase by 2 levels. If the resulting offense level is less
than level 10, increase to level 10.

(10)

If (A) the defendant relocated, or participated in relocating, a
fraudulent scheme to another jurisdiction to evade law enforcement
or regulatory officials; (B) a substantial part of a fraudulent scheme
was committed from outside the United States; or (C) the offense
otherwise involved sophisticated means and the defendant
intentionally engaged in or caused the conduct constituting
sophisticated means, increase by 2 levels. If the resulting offense
level is less than level 12, increase to level 12.

(11)

If the offense involved (A) the possession or use of any (i) devicemaking equipment, or (ii) authentication feature; (B) the production
or trafficking of any (i) unauthorized access device or counterfeit
access device, or (ii) authentication feature; or (C)(i) the
unauthorized transfer or use of any means of identification
unlawfully to produce or obtain any other means of identification,
or (ii) the possession of 5 or more means of identification that
unlawfully were produced from, or obtained by the use of, another
means of identification, increase by 2 levels. If the resulting offense
level is less than level 12, increase to level 12.

(12)

If the offense involved conduct described in 18 U.S.C. §1040,
increase by 2 levels. If the resulting offense level is less than level
12, increase to level 12.

(13)

(Apply the greater) If the offense involved misappropriation of a
trade secret and the defendant knew or intended –
(A)

that the trade secret would be transported or transmitted
out of the United States, increase by 2 levels; or

(B)

that the offense would benefit a foreign government,
foreign instrumentality, or foreign agent, increase by 4
levels.
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If subparagraph (B) applies and the resulting offense level is less
than level 14, increase to level 14.
(14)

If the offense involved an organized scheme to steal or to receive
stolen (A) vehicles or vehicle parts; or (B) goods or chattels that
are part of a cargo shipment, increase by 2 levels. If the resulting
offense level is less than level 14, increase to level 14.

(15)

If the offense involved (A) the conscious or reckless risk of death
or serious bodily injury; or (B) possession of a dangerous weapon
(including a firearm) in connection with the offense, increase by 2
levels. If the resulting offense level is less than level 14, increase
to level 14.

(16)

(Apply the greater) If –
(A)

the defendant derived more than $1,000,000 in gross
receipts from one or more financial institutions as a result
of the offense, increase by 2 levels; or

(B)

the offense (i) substantially jeopardized the safety and
soundness of a financial institution; or (ii) substantially
endangered the solvency or financial security of an
organization that, at any time during the offense, (I) was a
publicly traded company; or (II) had 1,000 or more
employees, increase by 4 levels.

(C)

The cumulative adjustments from application of both subsections (b)(2) and (b)(16)(B) shall not exceed 8 levels,
except as provided in subdivision (D).

(D)

If the resulting offense level determined under subdivision
(A) or (B) is less than level 24, increase to level 24.

(17)

If (A) the defendant was convicted of an offense under 18 U.S.C.
§1030, and the offense involved an intent to obtain personal
information, or (B) the offense involved the unauthorized public
dissemination of personal information, increase by 2 levels.

(18)

(A) (Apply the greatest) If the defendant was convicted of an
offense under:
(i)

18 U.S.C. §1030, and the offense involved a computer
system used to maintain or operate a critical infrastructure, or used by or for a government entity in
furtherance of the administration of justice, national
defense, or national security, increase by 2 levels.

(ii)

18 U.S.C. §1030(a)(5)(A), increase by 4 levels.
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(19)

(c)

(iii)

18 U.S.C. §1030, and the offense caused a substantial
disruption of a critical infrastructure, increase by 6 levels.

(B)

If subdivision (A)(iii) applies, and the offense level is less
than level 24, increase to level 24.

If the offense involved—
(A)

a violation of securities law and, at the time of the offense,
the defendant was (i) an officer or a director of a publicly
traded company; (ii) a registered broker or dealer, or a
person associated with a broker or dealer; or (iii) an
investment adviser, or a person associated with an
investment adviser; or

(B)

a violation of commodities law and, at the time of the
offense, the defendant was (i) an officer or a director of a
futures commission merchant or an introducing broker;
(ii) a commodities trading advisor; or (iii) a commodity pool
operator, increase by 4 levels.

Cross References
(1)

If (A) a firearm, destructive device, explosive material, or
controlled substance was taken, or the taking of any such item was
an object of the offense; or (B) the stolen property received,
transported, transferred, transmitted, or possessed was a firearm,
destructive device, explosive material, or controlled substance,
apply §2D1.1 (Unlawful Manufacturing, Importing, Exporting, or
Trafficking (Including Possession with Intent to Commit These
Offenses)); (Attempt or Conspiracy), §2D2.1 (Unlawful Possession;
Attempt or Conspiracy), §2K1.3 (Unlawful Receipt, Possession, or
Transportation of Explosive Materials; Prohibited Transactions
Involving Explosive Materials), or §2K2.1 (Unlawful Receipt,
Possession, or Transportation of Firearms or Ammunition;
Prohibited Transactions Involving Firearms or Ammunition), as
appropriate.

(2)

If the offense involved arson, or property damage by use of
explosives, apply §2K1.4 (Arson; Property Damage by Use of
Explosives), if the resulting offense level is greater than that
determined above.

(3)

If (A) neither subdivision (1) nor (2) of this subsection applies; the
defendant was convicted under a statute proscribing false,
fictitious, or fraudulent statements or representations generally
(e.g., 18 U.S.C. §1001, §1341, §1342, or §1343); and the conduct
set forth in the count of conviction establishes an offense
specifically covered by another guideline in Chapter Two (Offense
Conduct), apply that other guideline.

425

(4)

If the offense involved a cultural heritage resource or a
paleontological resource, apply §2B1.5 (Theft of, Damage to, or
Destruction of, Cultural Heritage Resources or Paleontological
Resources; Unlawful Sale, Purchase, Exchange, Transportation,
or Receipt of Cultural Heritage Resources or Paleontological
Resources), if the resulting offense level is greater than that
determined above.
Commentary

Statutory Provisions: 7 U.S.C. §§6, 6b, 6c, 6h, 6o, 13, 23; 15 U.S.C. §§50, 77e, 77q,
77x, 78j, 78ff, 80b-6, 1644, 6821; 18 U.S.C. §§38, 225, 285-289, 471-473, 500, 510,
553(a)(1), 641, 656, 657, 659, 662, 664, 1001-1008, 1010-1014, 1016-1022, 1025, 1026,
1028, 1029, 1030(a)(4)-(5), 1031, 1037, 1040, 1341-1344, 1348, 1350, 1361, 1363,
1369, 1702, 1703 (if vandalism or malicious mischief, including destruction of mail, is
involved), 1708, 1831, 1832, 1992(a)(1), (a)(5), 2113(b), 2282A, 2282B, 2291, 23122317, 2332b(a)(1), 2701; 19 U.S.C. §2401f; 29 U.S.C. §501(c); 42 U.S.C. §1011; 49
U.S.C. §§14915, 30170, 46317(a), 60123(b). For additional statutory provision(s), see
Appendix A (Statutory Index).
Application Notes:
1.

Definitions. – For purposes of this guideline:
"Cultural heritage resource" has the meaning given that term in Application
Note 1 of the Commentary to §2B1.5 (Theft of, Damage to, or Destruction of,
Cultural Heritage Resources or Paleontological Resources; Unlawful Sale,
Purchase, Exchange, Transportation, or Receipt of Cultural Heritage Resources
or Paleontological Resources).
"Equity securities" has the meaning given that term in section 3(a)(11) of the
Securities Exchange Act of 1934 (15 U.S.C. §78c(a)(11)).
"Federal health care offense" has the meaning given that term in 18 U.S.C.
§24.
"Financial institution" includes any institution described in 18 U.S.C. §20, §656,
§657, §1005, §1006, §1007, or §1014; any state or foreign bank, trust company,
credit union, insurance company, investment company, mutual fund, savings
(building and loan) association, union or employee pension fund; any health,
medical, or hospital insurance association; brokers and dealers registered, or
required to be registered, with the Securities and Exchange Commission; futures
commodity merchants and commodity pool operators registered, or required to be
registered, with the Commodity Futures Trading Commission; and any similar
entity, whether or not insured by the federal government. "Union or employee
pension fund" and "any health, medical, or hospital insurance association,"
primarily include large pension funds that serve many persons (e.g., pension
funds of large national and international organizations, unions, and corporations
doing substantial interstate business), and associations that undertake to provide
pension, disability, or other benefits (e.g., medical or hospitalization insurance) to
large numbers of persons.
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"Firearm" and "destructive device" have the meaning given those terms in the
Commentary to §1B1.1 (Application Instructions).
"Foreign instrumentality" and "foreign agent" have the meaning given those
terms in 18 U.S.C. §1839(1) and (2), respectively.
"Government health care program" means any plan or program that provides
health benefits, whether directly, through insurance, or otherwise, which is
funded directly, in whole or in part, by federal or state government. Examples of
such programs are the Medicare program, the Medicaid program, and the CHIP
program.
"Means of identification" has the meaning given that term in 18 U.S.C.
§1028(d)(7), except that such means of identification shall be of an actual (i.e.,
not fictitious) individual, other than the defendant or a person for whose conduct
the defendant is accountable under §1B1.3 (Relevant Conduct).
"National cemetery" means a cemetery (A) established under section 2400 of
title 38, United States Code; or (B) under the jurisdiction of the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air Force, or the Secretary
of the Interior.
"Paleontological resource" has the meaning given that term in Application Note
1 of the Commentary to §2B1.5 (Theft of, Damage to, or Destruction of, Cultural
Heritage Resources or Paleontological Resources; Unlawful Sale, Purchase,
Exchange, Transportation, or Receipt of Cultural Heritage Resources or
Paleontological Resources).
"Personal information" means sensitive or private information involving an
identifiable individual (including such information in the possession of a third
party), including (A) medical records; (B) wills; (C) diaries; (D) private
correspondence, including e-mail; (E) financial records; (F) photographs of a
sensitive or private nature; or (G) similar information.
"Pre-retail medical product" has the meaning given that term in 18 U.S.C.
§670(e).
"Publicly traded company" means an issuer (A) with a class of securities
registered under section 12 of the Securities Exchange Act of 1934 (15 U.S.C.
§78l); or (B) that is required to file reports under section 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. §78o(d)). "Issuer" has the meaning given that
term in section 3 of the Securities Exchange Act of 1934 (15 U.S.C. §78c).
"Supply chain" has the meaning given that term in 18 U.S.C. §670(e).
"Theft from the person of another" means theft, without the use of force, of
property that was being held by another person or was within arms' reach.
Examples include pick-pocketing and non-forcible purse-snatching, such as the
theft of a purse from a shopping cart.
"Trade secret" has the meaning given that term in 18 U.S.C. §1839(3).
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"Veterans' memorial" means any structure, plaque, statue, or other monument
described in 18 U.S.C. §1369(a).
"Victim" means (A) any person who sustained any part of the actual loss
determined under subsection (b)(1); or (B) any individual who sustained bodily
injury as a result of the offense. "Person" includes individuals, corporations,
companies, associations, firms, partnerships, societies, and joint stock
companies.
2.

3.

Application of Subsection (a)(1). –
(A)

"Referenced to this Guideline". – For purposes of subsection (a)(1), an
offense is "referenced to this guideline" if (i) this guideline is the
applicable Chapter Two guideline determined under the provisions of
§1B1.2 (Applicable Guidelines) for the offense of conviction; or (ii) in the
case of a conviction for conspiracy, solicitation, or attempt to which
§2X1.1 (Attempt, Solicitation, or Conspiracy) applies, this guideline is the
appropriate guideline for the offense the defendant was convicted of
conspiring, soliciting, or attempting to commit.

(B)

Definition of "Statutory Maximum Term of Imprisonment". – For
purposes of this guideline, "statutory maximum term of imprisonment"
means the maximum term of imprisonment authorized for the offense of
conviction, including any increase in that maximum term under a statutory
enhancement provision.

(C)

Base Offense Level Determination for Cases Involving Multiple
Counts. – In a case involving multiple counts sentenced under this
guideline, the applicable base offense level is determined by the count of
conviction that provides the highest statutory maximum term of
imprisonment.

Loss Under Subsection (b)(1). – This application note applies to the
determination of loss under subsection (b)(1).
(A)

General Rule. – Subject to the exclusions in subdivision (D), loss is the
greater of actual loss or intended loss.
(i)

Actual Loss. – "Actual loss" means the reasonably foreseeable
pecuniary harm that resulted from the offense.

(ii)

Intended Loss. – "Intended loss" (I) means the pecuniary harm
that the defendant purposely sought to inflict; and (II) includes
intended pecuniary harm that would have been impossible or
unlikely to occur (e.g., as in a government sting operation, or an
insurance fraud in which the claim exceeded the insured value).

(iii)

Pecuniary Harm. – "Pecuniary harm" means harm that is
monetary or that otherwise is readily measurable in money.
Accordingly, pecuniary harm does not include emotional distress,
harm to reputation, or other non-economic harm.
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(iv)

Reasonably Foreseeable Pecuniary Harm. – For purposes of
this guideline, "reasonably foreseeable pecuniary harm" means
pecuniary harm that the defendant knew or, under the
circumstances, reasonably should have known, was a potential
result of the offense.

(v)

Rules of Construction in Certain Cases. – In the cases
described in subdivisions (I) through (III), reasonably foreseeable
pecuniary harm shall be considered to include the pecuniary harm
specified for those cases as follows:
(I)

Product Substitution Cases. – In the case of a product
substitution offense, the reasonably foreseeable pecuniary
harm includes the reasonably foreseeable costs of making
substitute transactions and handling or disposing of the
product delivered, or of retrofitting the product so that it can
be used for its intended purpose, and the reasonably
foreseeable costs of rectifying the actual or potential
disruption to the victim's business operations caused by
the product substitution.

(II)

Procurement Fraud Cases. – In the case of a
procurement fraud, such as a fraud affecting a defense
contract award, reasonably foreseeable pecuniary harm
includes the reasonably foreseeable administrative costs to
the government and other participants of repeating or
correcting the procurement action affected, plus any
increased costs to procure the product or service involved
that was reasonably foreseeable.

(III)

Offenses Under 18 U.S.C. §1030. – In the case of an
offense under 18 U.S.C. §1030, actual loss includes the
following pecuniary harm, regardless of whether such
pecuniary harm was reasonably foreseeable: any
reasonable cost to any victim, including the cost of
responding to an offense, conducting a damage
assessment, and restoring the data, program, system, or
information to its condition prior to the offense, and any
revenue lost, cost incurred, or other damages incurred
because of interruption of service.

(B)

Gain. – The court shall use the gain that resulted from the offense as an
alternative measure of loss only if there is a loss but it reasonably cannot
be determined.

(C)

Estimation of Loss. – The court need only make a reasonable estimate
of the loss. The sentencing judge is in a unique position to assess the
evidence and estimate the loss based upon that evidence. For this
reason, the court's loss determination is entitled to appropriate deference.
See 18 U.S.C. §3742(e) and (f).

429

The estimate of the loss shall be based on available information, taking
into account, as appropriate and practicable under the circumstances,
factors such as the following:

(D)

(E)

(i)

The fair market value of the property unlawfully taken, copied, or
destroyed; or, if the fair market value is impracticable to determine
or inadequately measures the harm, the cost to the victim of
replacing that property.

(ii)

In the case of proprietary information (e.g., trade secrets), the cost
of developing that information or the reduction in the value of that
information that resulted from the offense.

(iii)

The cost of repairs to damaged property.

(iv)

The approximate number of victims multiplied by the average loss
to each victim.

(v)

The reduction that resulted from the offense in the value of equity
securities or other corporate assets.

(vi)

More general factors, such as the scope and duration of the
offense and revenues generated by similar operations.

Exclusions from Loss. – Loss shall not include the following:
(i)

Interest of any kind, finance charges, late fees, penalties, amounts
based on an agreed-upon return or rate of return, or other similar
costs.

(ii)

Costs to the government of, and costs incurred by victims primarily
to aid the government in, the prosecution and criminal
investigation of an offense.

Credits Against Loss. – Loss shall be reduced by the following:
(i)

The money returned, and the fair market value of the property
returned and the services rendered, by the defendant or other
persons acting jointly with the defendant, to the victim before the
offense was detected. The time of detection of the offense is the
earlier of (I) the time the offense was discovered by a victim or
government agency; or (II) the time the defendant knew or
reasonably should have known that the offense was detected or
about to be detected by a victim or government agency.

(ii)

In a case involving collateral pledged or otherwise provided by the
defendant, the amount the victim has recovered at the time of
sentencing from disposition of the collateral, or if the collateral has
not been disposed of by that time, the fair market value of the
collateral at the time of sentencing.
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(iii)

Notwithstanding clause (ii), in the case of a fraud involving a
mortgage loan, if the collateral has not been disposed of by the
time of sentencing, use the fair market value of the collateral as of
the date on which the guilt of the defendant has been established,
whether by guilty plea, trial, or plea of nolo contendere.
In such a case, there shall be a rebuttable presumption that the
most recent tax assessment value of the collateral is a reasonable
estimate of the fair market value. In determining whether the most
recent tax assessment value is a reasonable estimate of the fair
market value, the court may consider, among other factors, the
recency of the tax assessment and the extent to which the
jurisdiction's tax assessment practices reflect factors not relevant
to fair market value.

(F)

Special Rules. – Notwithstanding subdivision (A), the following special
rules shall be used to assist in determining loss in the cases indicated:
(i)

Stolen or Counterfeit Credit Cards and Access Devices;
Purloined Numbers and Codes. – In a case involving any
counterfeit access device or unauthorized access device, loss
includes any unauthorized charges made with the counterfeit
access device or unauthorized access device and shall be not
less than $500 per access device. However, if the unauthorized
access device is a means of telecommunications access that
identifies a specific telecommunications instrument or
telecommunications account (including an electronic serial
number/mobile identification number (ESN/MIN) pair), and that
means was only possessed, and not used, during the commission
of the offense, loss shall be not less than $100 per unused means.
For purposes of this subdivision, "counterfeit access device" and
"unauthorized access device" have the meaning given those
terms in Application Note 10(A).

(ii)

Government Benefits. – In a case involving government benefits
(e.g., grants, loans, entitlement program payments), loss shall be
considered to be not less than the value of the benefits obtained
by unintended recipients or diverted to unintended uses, as the
case may be. For example, if the defendant was the intended
recipient of food stamps having a value of $100 but fraudulently
received food stamps having a value of $150, loss is $50.

(iii)

Davis-Bacon Act Violations. – In a case involving a Davis-Bacon
Act violation (i.e., a violation of 40 U.S.C. §3142, criminally
prosecuted under 18 U.S.C. §1001), the value of the benefits shall
be considered to be not less than the difference between the
legally required wages and actual wages paid.

(iv)

Ponzi and Other Fraudulent Investment Schemes. – In a case
involving a fraudulent investment scheme, such as a Ponzi
scheme, loss shall not be reduced by the money or the value of
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the property transferred to any individual investor in the scheme in
excess of that investor's principal investment (i.e., the gain to an
individual investor in the scheme shall not be used to offset the loss
to another individual investor in the scheme).
(v)

Certain Other Unlawful Misrepresentation Schemes. – In a
case involving a scheme in which (I) services were fraudulently
rendered to the victim by persons falsely posing as licensed
professionals; (II) goods were falsely represented as approved by
a governmental regulatory agency; or (III) goods for which
regulatory approval by a government agency was required but not
obtained, or was obtained by fraud, loss shall include the amount
paid for the property, services or goods transferred, rendered, or
misrepresented, with no credit provided for the value of those
items or services.

(vi)

Value of Controlled Substances. – In a case involving controlled
substances, loss is the estimated street value of the controlled
substances.

(vii)

Value of Cultural Heritage Resources or Paleontological
Resources. – In a case involving a cultural heritage resource or
paleontological resource, loss attributable to that resource shall be
determined in accordance with the rules for determining the "value
of the resource" set forth in Application Note 2 of the Commentary
to §2B1.5.

(viii)

Federal Health Care Offenses Involving Government Health
Care Programs. – In a case in which the defendant is convicted of
a Federal health care offense involving a Government health care
program, the aggregate dollar amount of fraudulent bills submitted
to the Government health care program shall constitute prima
facie evidence of the amount of the intended loss, i.e., is evidence
sufficient to establish the amount of the intended loss, if not
rebutted.

(ix)

Fraudulent Inflation or Deflation in Value of Securities or
Commodities. – In a case involving the fraudulent inflation or
deflation in the value of a publicly traded security or commodity,
the court in determining loss may use any method that is
appropriate and practicable under the circumstances. One such
method the court may consider is a method under which the
actual loss attributable to the change in value of the security or
commodity is the amount determined by –
(I)

calculating the difference between the average price of the
security or commodity during the period that the fraud
occurred and the average price of the security or
commodity during the 90-day period after the fraud was
disclosed to the market, and
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(II)

multiplying the difference in average price by the number of
shares outstanding.

In determining whether the amount so determined is a reasonable
estimate of the actual loss attributable to the change in value of
the security or commodity, the court may consider, among other
factors, the extent to which the amount so determined includes
significant changes in value not resulting from the offense (e.g.,
changes caused by external market forces, such as changed
economic circumstances, changed investor expectations, and new
industry specific or firm-specific facts, conditions, or events).
4.

Application of Subsection (b)(2). –
(A)

Definition. – For purposes of subsection (b)(2), "mass-marketing"
means a plan, program, promotion, or campaign that is conducted
through solicitation by telephone, mail, the Internet, or other means to
induce a large number of persons to purchase goods or services; (ii)
participate in a contest or sweepstakes; or (iii) invest for financial profit.
"Mass-marketing" includes, for example, a telemarketing campaign that
solicits a large number of individuals to purchase fraudulent life insurance
policies.

(B)

Applicability to Transmission of Multiple Commercial Electronic Mail
Messages. – For purposes of subsection (b)(2), an offense under 18
U.S.C. §1037, or any other offense involving conduct described in 18
U.S.C. §1037, shall be considered to have been committed through
mass-marketing. Accordingly, the defendant shall receive at least a twolevel enhancement under subsection (b)(2) and may, depending on the
facts of the case, receive a greater enhancement under such subsection, if the defendant was convicted under, or the offense involved
conduct described in, 18 U.S.C. §1037.

(C)

Undelivered United States Mail. –
(i)

In General. – In a case in which undelivered United States mail
was taken, or the taking of such item was an object of the offense,
or in a case in which the stolen property received, transported,
transferred, transmitted, or possessed was undelivered United
States mail, "victim" means (I) any victim as defined in
Application Note 1; or (II) any person who was the intended
recipient, or addressee, of the undelivered United States mail.

(ii)

Special Rule. – A case described in subdivision (C)(i) of this note
that involved –
(I)

a United States Postal Service relay box, collection box,
delivery vehicle, satchel, or cart, shall be considered to
have involved at least 10 victims.
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(II)

(iii)

5.

a housing unit cluster box or any similar receptacle that
contains multiple mailboxes, whether such receptacle is
owned by the United States Postal Service or otherwise
owned, shall, unless proven otherwise, be presumed to
have involved the number of victims corresponding to the
number of mailboxes in each cluster box or similar
receptacle.

Definition. – "Undelivered United States mail" means mail that
has not actually been received by the addressee or the
addressee's agent (e.g., mail taken from the addressee's mail
box).

(D)

Vulnerable Victims. – If subsection (b)(2)(B) or (C) applies, an
enhancement under §3A1.1(b)(2) shall not apply.

(E)

Cases Involving Means of Identification. – For purposes of subsection
(b)(2), in a case involving means of identification "victim" means (i) any
victim as defined in Application Note 1; or (ii) any individual whose means
of identification was used unlawfully or without authority.

(F)

Substantial Financial Hardship. – In determining whether the offense
resulted in substantial financial hardship to a victim, the court shall
consider, among other factors, whether the offense resulted in the victim
–
(i)

becoming insolvent;

(ii)

filing for bankruptcy under the Bankruptcy Code (title 11, United
States Code);

(iii)

suffering substantial loss of a retirement, education, or other
savings or investment fund;

(iv)

making substantial changes to his or her employment, such as
postponing his or her retirement plans;

(v)

making substantial changes to his or her living arrangements,
such as relocating to a less expensive home; and

(vi)

suffering substantial harm to his or her ability to obtain credit.

Enhancement for Business of Receiving and Selling Stolen Property under
Subsection (b)(4). – For purposes of subsection (b)(4), the court shall consider
the following non-exhaustive list of factors in determining whether the defendant
was in the business of receiving and selling stolen property:
(A)

The regularity and sophistication of the defendant's activities.

(B)

The value and size of the inventory of stolen property maintained by the
defendant.
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(C)

The extent to which the defendant's activities encouraged or facilitated
other crimes.

(D)

The defendant's past activities involving stolen property.

6.

Application of Subsection (b)(6). – For purposes of subsection (b)(6),
"improper means" includes the unauthorized harvesting of electronic mail
addresses of users of a website, proprietary service, or other online public forum.

7.

Application of Subsection (b)(8)(B). – If subsection (b)(8)(B) applies, do not
apply an adjustment under §3B1.3 (Abuse of Position of Trust or Use of Special
Skill).

8.

Application of Subsection (b)(9). –
(A)

In General. – The adjustments in subsection (b)(9) are alternative rather
than cumulative. If, in a particular case, however, more than one of the
enumerated factors applied, an upward departure may be warranted.

(B)

Misrepresentations Regarding Charitable and Other Institutions. –
Subsection (b)(9)(A) applies in any case in which the defendant
represented that the defendant was acting to obtain a benefit on behalf of
a charitable, educational, religious, or political organization, or a
government agency (regardless of whether the defendant actually was
associated with the organization or government agency) when, in fact, the
defendant intended to divert all or part of that benefit (e.g., for the
defendant's personal gain). Subsection (b)(9)(A) applies, for example, to
the following:

(C)

(i)

A defendant who solicited contributions for a non-existent famine
relief organization.

(ii)

A defendant who solicited donations from church members by
falsely claiming to be a fundraiser for a religiously affiliated school.

(iii)

A defendant, chief of a local fire department, who conducted a
public fundraiser representing that the purpose of the fundraiser
was to procure sufficient funds for a new fire engine when, in fact,
the defendant intended to divert some of the funds for the
defendant's personal benefit.

Fraud in Contravention of Prior Judicial Order. – Subsection (b)(9)(C)
provides an enhancement if the defendant commits a fraud in
contravention of a prior, official judicial or administrative warning, in the
form of an order, injunction, decree, or process, to take or not to take a
specified action. A defendant who does not comply with such a prior,
official judicial or administrative warning demonstrates aggravated
criminal intent and deserves additional punishment. If it is established that
an entity the defendant controlled was a party to the prior proceeding that
resulted in the official judicial or administrative action, and the defendant
had knowledge of that prior decree or order, this enhancement applies
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even if the defendant was not a specifically named party in that prior
case. For example, a defendant whose business previously was enjoined
from selling a dangerous product, but who nonetheless engaged in
fraudulent conduct to sell the product, is subject to this enhancement. This
enhancement does not apply if the same conduct resulted in an
enhancement pursuant to a provision found elsewhere in the
guidelines (e.g., a violation of a condition of release addressed in §3C1.3
(Commission of Offense While on Release) or a violation of probation
addressed in §4A1.1 (Criminal History Category)).
(D)

College Scholarship Fraud. – For purposes of subsection (b)(9)(D):
"Financial assistance" means any scholarship, grant, loan, tuition,
discount, award, or other financial assistance for the purpose of financing
an education.
"Institution of higher education" has the meaning given that term in
section 101 of the Higher Education Act of 1954 (20 U.S.C. §1001).

(E)

9.

Non-Applicability of Chapter Three Adjustments. –
(i)

Subsection (b)(9)(A). – If the conduct that forms the basis for an
enhancement under subsection (b)(9)(A) is the only conduct that
forms the basis for an adjustment under §3B1.3 (Abuse of Position
of Trust or Use of Special Skill), do not apply that adjustment
under §3B1.3.

(ii)

Subsection (b)(9)(B) and (C). – If the conduct that forms the
basis for an enhancement under subsection (b)(9)(B) or (C) is the
only conduct that forms the basis for an adjustment under §3C1.1
(Obstructing or Impeding the Administration of Justice), do not
apply that adjustment under §3C1.1.

Application of Subsection (b)(10). –
(A)

Definition of United States. – For purposes of subsection
(b)(10)(B), "United States" means each of the 50 states, the
District of Columbia, the Commonwealth of Puerto Rico, the
United States Virgin Islands, Guam, the Northern Mariana
Islands, and American Samoa.

(B)

Sophisticated Means Enhancement under Subsection
(b)(10)(C). – For purposes of subsection (b)(10)(C),
"sophisticated means" means especially complex or especially
intricate offense conduct pertaining to the execution or
concealment of an offense. For example, in a telemarketing
scheme, locating the main office of the scheme in one jurisdiction
but locating soliciting operations in another jurisdiction ordinarily
indicates sophisticated means. Conduct such as hiding assets or
transactions, or both, through the use of fictitious entities,
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corporate shells, or offshore financial accounts also ordinarily
indicates sophisticated means.
(C)

10.

Non-Applicability of Chapter Three Adjustment. –
conduct that forms the basis for an enhancement
subsection (b)(10) is the only conduct that forms the basis
adjustment under §3C1.1, do not apply that adjustment
§3C1.1.

If the
under
for an
under

Application of Subsection (b)(11). –
(A)

Definitions. – For purposes of subsection (b)(11):
"Authentication feature" has the meaning given that term in 18 U.S.C.
§1028(d)(1).
"Counterfeit access device" (i) has the meaning given that term in 18
U.S.C. §1029(e)(2); and (ii) includes a telecommunications instrument that
has been modified or altered to obtain unauthorized use of
telecommunications service.
"Device-making equipment" (i) has the meaning given that term in 18
U.S.C. §1029(e)(6); and (ii) includes (I) any hardware or software that has
been configured as described in 18 U.S.C. §1029(a)(9); and (II) a
scanning receiver referred to in 18 U.S.C. §1029(a)(8). "Scanning
receiver" has the meaning given that term in 18 U.S.C. §1029(e)(8).
"Produce" includes manufacture, design, alter, authenticate, duplicate, or
assemble. "Production" includes manufacture, design, alteration,
authentication, duplication, or assembly.
"Telecommunications service" has the meaning given that term in 18
U.S.C. §1029(e)(9).
"Unauthorized access device" has the meaning given that term in 18
U.S.C. §1029(e)(3).

(B)

Authentication Features and Identification Documents. – Offenses
involving authentication features, identification documents, false
identification documents, and means of identification, in violation of 18
U.S.C. §1028, also are covered by this guideline. If the primary purpose of
the offense, under 18 U.S.C. §1028, was to violate, or assist another to
violate, the law pertaining to naturalization, citizenship, or legal resident
status, apply §2L2.1 (Trafficking in a Document Relating to Naturalization)
or §2L2.2 (Fraudulently Acquiring Documents Relating to Naturalization),
as appropriate, rather than this guideline.

(C)

Application of Subsection (b)(11)(C)(i). –
(i)

In General. – Subsection (b)(11)(C)(i) applies in a case in which a
means of identification of an individual other than the defendant (or
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a person for whose conduct the defendant is accountable under
§1B1.3 (Relevant Conduct)) is used without that individual's
authorization unlawfully to produce or obtain another means of
identification.
(ii)

(iii)

Examples. – Examples of conduct to which subsection (b)(11)(C)(i)
applies are as follows:
(I)

A defendant obtains an individual's name and social
security number from a source (e.g., from a piece of mail
taken from the individual's mailbox) and obtains a bank
loan in that individual's name. In this example, the account
number of the bank loan is the other means of identification
that has been obtained unlawfully.

(II)

A defendant obtains an individual's name and address
from a source (e.g., from a driver's license in a stolen
wallet) and applies for, obtains, and subsequently uses a
credit card in that individual's name. In this example, the
credit card is the other means of identification that has
been obtained unlawfully.

Non-Applicability of Subsection (b)(11)(C)(i). – Examples of
conduct to which subsection (b)(11)(C)(i) does not apply are as
follows:
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Criminal History Category (Criminal History Points)

Zone A

Zone B
Zone C

Zone D

I

II

III

IV

V

VI

Offense
Level
1
2
3
4
5
6
7
8
9
10
11
12

(0 or 1)

(2 or 3)

(4, 5, 6)

(7, 8, 9)

(10, 11, 12)

0–6
0–6
0–6
0–6
0–6
0–6
0–6
0–6
4–10
6–12
8–14
10–16

0–6
0–6
0–6
0–6
0–6
1–7
2–8
4–10
6–12
8–14
10–16
12–18

0–6
0–6
0–6
0–6
1–7
2–8
4–10
6–12
8–14
10–16
12–18
15–21

0–6
0–6
0–6
2–8
4–10
6–12
8–14
10–16
12–18
15–21
18–24
21–27

0–6
0–6
2–8
4–10
6–12
9–15
12–18
15–21
18–24
21–27
24–30
27–33

0–6
1–7
3–9
6–12
9–15
12–18
15–21
18–24
21–27
24–30
27–33
30–37

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

12–18
15–21
18–24
21–27
24–30
27–33
30–37
33–41
37–46
41–51
46–57
51–63
57–71
63–78
70–87
78–97
87–108
97–121
108–135
121–151
135–168
151–188
168–210
188–235
210–262
235–293
262–327
292–365
324–405
360–life
life

15–21
18–24
21–27
24–30
27–33
30–37
33–41
37–46
41–51
46–57
51–63
57–71
63–78
70–87
78–97
87–108
97–121
108–135
121–151
135–168
151–188
168–210
188–235
210–262
235–293
262–327
292–365
324–405
360–life
360–life
life

18–24
21–27
24–30
27–33
30–37
33–41
37–46
41–51
46–57
51–63
57–71
63–78
70–87
78–97
87–108
97–121
108–135
121–151
135–168
151–188
168–210
188–235
210–262
235–293
262–327
292–365
324–405
360–life
360–life
360–life
life

24–30
27–33
30–37
33–41
37–46
41–51
46–57
51–63
57–71
63–78
70–87
77–96
84–105
92–115
100–125
110–137
121–151
135–168
151–188
168–210
188–235
210–262
235–293
262–327
292–365
324–405
360–life
360–life
360–life
360–life
life

30–37
33–41
37–46
41–51
46–57
51–63
57–71
63–78
70–87
77–96
84–105
92–115
100–125
110–137
120–150
130–162
140–175
151–188
168–210
188–235
210–262
235–293
262–327
292–365
324–405
360–life
360–life
360–life
360–life
360–life
life

33–41
37–46
41–51
46–57
51–63
57–71
63–78
70–87
77–96
84–105
92–115
100–125
110–137
120–150
130–162
140–175
151–188
168–210
188–235
210–262
235–293
262–327
292–365
324–405
360–life
360–life
360–life
360–life
360–life
360–life
life
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(13 or more)

440

HOT TOPICS IN KENTUCKY HEALTH CARE LAW
Christine L. Stanley
This session will focus on the four newest emerging topics in the Kentucky health care
arena. Its learning objections will be to expand and update attorneys on any recent
developments in negligent credentialing, ERISA, Medical Review Panels (SB 4, 2017),
and Medical Tort Reform (SB 20, 2018).
I.

NEGLIGENT CREDENTIALING
The U.S. healthcare system relies heavily on private credentialing institutions to
verify and certify physicians and healthcare organizations. This practice began in
1917, when the American College of Surgeons (ACS) established a list of
minimum standards for hospitals. The ACS and its standards have been replaced
by the Joint Commission on the Accreditation of Hospitals (JCAHO), the
American Osteopathic Association (AOA), and the National Committee for
Quality Assurance (NCQA).
Credentialing involves obtaining, assessing and verifying a physician's
qualifications to determine their competence to practice medicine. After a
physician's credentials have been verified, the hospital determines which
privileges or services the physician is entitled to perform within the hospital.
As licensing regulations, accreditation standards and financial incentives from
reimbursement agencies became more rigorous, hospitals were required to
manage their medical staffs more diligently. Initially, hospitals began to exclude
physicians they believed to be unqualified. This instigated numerous trade and
antitrust challenges by physicians; the doctors argued that the hospitals' denials
had an anticompetitive effect on the medical market. Many physicians were
successful with this claim and received treble damages under federal antitrust
statutes.
To address these antitrust lawsuits, hospitals begin granting privileges to
physicians whom would not have received them in the past. This gave rise to a
new cause of action sought by patients, under the doctrine of corporate
negligence, for the failure of the hospital to properly select, retain, or supervise a
member of the hospital's medical staff.
The tort of negligent credentialing is currently recognized in more than 30 states.
Under this theory, a patient can seek damages from a hospital based upon the
hospital's negligence, which is separate and apart from any claims the plaintiff
may make against the physician. A feature of a negligent credentialing claim is
that it is based on the independent actions or omissions of the hospital. It does
not depend on a finding that the hospital is vicariously liable for a doctor's
negligent acts. Rather, the claim is that the hospital itself did not act as a
reasonably competent hospital by allowing a physician to exercise hospital
privileges.
The landmark negligent credentialing case was decided in 1965 by the Illinois
Supreme Court in Darling v. Charleston Community Memorial Hospital. However,
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more and more credentialing cases are being filed as recent tort reform
legislation and caps on medical malpractice damages continue to decrease
potential plaintiff's winnings. Plaintiffs have developed a new strategy in an
attempt to access the deep pockets of hospitals for injuries caused by medical
staff physicians.
In Darling v. Charleston Community Memorial Hospital, 211 N.E.2d 253 (Ill.
1965), an on-call general practitioner improperly set a cast on a patient's broken
leg. The on-call physician wrapped the cast too tightly and restricted the patient's
circulation, resulting in necrosis. After numerous surgeries, doctors at another
hospital had to amputate the patient's leg. Although the general practitioner
insisted that he had set between 200 and 300 legs, it turned out that the only
fractures he had set personally since admission to the hospital's medical staff
involved two ankle injuries.
No one at the hospital ever had questioned or examined him concerning his
knowledge of fracture treatment. Furthermore, while two competent and qualified
board-certified orthopedic surgeons were on the medical staff, the doctor did not
consult with either specialist prior to setting the cast or after complications
developed, nor did the hospital require him to do so. The hospital did not review
the physician's operative procedures or require him to bring them up to date. The
patient sued the doctor for malpractice, but he also sued the hospital, arguing
that the hospital should have:
A.

Prohibited the doctor from performing the orthopedic work required in this
case;

B.

Required the doctor to bring his operative procedures up to date;

C.

Trained its nurses to supervise the care and treatment provided to the
patient and monitor his condition; and

D.

Required the physician to consult with a specialist, particularly after
complications developed.

The jury sided with the plaintiff and held the hospital liable for $150,000
(approximately $1,185,211.00 in inflation-adjusted 2018 dollars). The hospital
ended up paying $110,000 (approximately $869,155.00 in 2018 dollars), with the
negligent physician covering the remainder.
As alluded to above, however, not all states have recognized negligent
credentialing as a viable cause of action. In fact, this past fall, the Kentucky
Supreme Court declined to acknowledge negligent credentialing. Lake
Cumberland Regional Hospital, LLC v. Adams, 536 S.W.3d 683 (Ky. 2017). This
decision is not yet final, but the Kentucky Supreme Court held that the duty of
hospitals to employ competent staff already existed in Kentucky, and there was
no need to adopt a separate tort of negligent credentialing.
Even though the Kentucky Court recognized the argument that hospitals are
moving into a for-profit system and shifting from employed physicians to
independent contractor physicians with hospital privileges, the Court seemed to
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think that a hospital would still be liable under existing Kentucky law. The Court
further discussed that the standard of care applicable to a hospital would
continue to derive from the negligence of the physician. While this may seem like
a win for Kentucky hospitals and other medical providers, in recent years, Illinois
courts have supported the expansion of an institutional cause of action against
hospitals, making it more difficult for a hospital to avoid liability under other
theories.
II.

ERISA
The Employee Retirement and Income Security Act of 1974 ("ERISA") is a
federal law designed to protect the benefits of participants and beneficiaries
enrolled in pension and welfare benefit plans established by employers in the
private industry. 29 U.S.C. §§1001-1461. For these voluntarily-established
pension and health plans, ERISA sets minimum standards for reporting and
disclosure, participation, vesting, funding and fiduciary responsibility, and for
insurance through the Pension Benefit Guaranty Corporation ("PBGC"). Id.
ERISA covers two types of qualified pension plans: defined benefit plans and
defined contribution plans. 26 U.S.C. §401. A defined benefit plan is a retirement
account where an employer contributes all the funds and promises the employee
a set amount when they retire. Id. A defined contribution plan (i.e. 401(k) or
403(b)) is a retirement account that does not promise a specific amount; rather,
the employee or the employer or both can contribute to the account. Id. These
contributions generally are invested on the employee's behalf and at retirement,
the employee with a defined contribution plan will receive the balance in their
account. (The balance equals the contributions plus or minus investment gains or
losses). Although both plans receive some tax benefits, without a doubt, defined
benefit plans are more costly to maintain, and many employers have trimmed or
eliminated these plans altogether over the years.
A.

The Pension Benefit Guaranty Corporation
PBGC is a non-profit independent agency of the United States
government that operates under the Department of Labor created by
ERISA to support the continuation and maintenance of ERISA plans,
provide timely and uninterrupted payment of pension benefits, and keep
pension insurance premiums at the lowest level necessary to carry out its
operations. 29 U.S.C. §1302.
There are two types of plans that participate in the PBGC: singleemployer plans and multi-employer plans. 29 U.S.C. §1001a-b. The tax
code defines a multi-employer plan as one in which more than one
employer is required to contribute and is maintained according to a
collective bargaining agreement between one or more employeeorganizations or employers, generally in one industry. 29 U.S.C. §1002. A
single employer plan is one that is maintained by one employer, either
through a collective bargaining agreement or unilaterally. Id. The singleemployer program protects 30 million workers and retirees in 22,000
pension plans. PBGC At-A-Glance 2017. The multiemployer program
protects 10 million workers and retirees in 1,400 pension plans. Id.
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The basic benefits that are covered by the PBGC consist of a pension
upon achieving retirement age, most early retirement benefits, annuities
for survivors of plan participants and disability payments for those
receiving such payments before the covered plan terminates. An
Overview of The Pension Benefit Guaranty Corporation (PBGC).
PBGC's insurance program pays pension benefits up to the maximum
guaranteed benefit set by law to participants who retire at 65 ($60,136 per
year as of 2016). PBGC Press Release Number 15-11 (October 28,
2015). The benefits payable to insured retirees who start their benefits at
ages other than 65 or elect survivor coverage are adjusted to be
equivalent in value. In fiscal year 2015, PBGC paid $5.6 billion in benefits
to participants of failed single-employer pension plans. PBGC Press
Release Number 15-12 (November 17, 2015); see also PBGC Annual
Report 2016. That year 69 single-employer pension plans failed. Id.
PBGC paid $103 million in financial assistance to 57 multiemployer
pension plans. Id. The agency's deficit increased to $76 billion. It has a
total of $164 billion in obligations and $88 billion in assets. Id.
PBGC is not funded by general tax revenues; its funds come from these
four sources:
1.

Insurance premiums paid by sponsors of defined benefit pension
plans;

2.

Assets held by the pension plans it takes over;

3.

Recoveries of unfunded pension liabilities from plan sponsors'
bankruptcy estates; and

4.

Investment income.

PBGC Fact Sheet see also Pension Benefit Guaranty Corporation Draft
Strategic Plan 2018 – 2022 (OMB Submission June 30, 2017).
PBGC pays monthly retirement benefits to approximately 826,000 retirees
of 4,700 terminated defined benefit pension plans. PBGC 2015 Annual
Report. PBGC is responsible for the current and future pensions of about
1.5 million people (including those who have not yet retired and
participants in multiemployer plans receiving financial assistance). Id.
B.

Church Plans
When enacting ERISA, Congress provided an exemption for "church
plans." As initially enacted, ERISA defined "church plan" in §3(33)(A) as
"a plan established and maintained … for its employees … by a church
…." 29 U.S.C. §§1001-1461 (2012); §§1002(33) (church plan definition);
1003(b)(2) (church plan exemption). The term "church" encompasses
worship centers that are not called churches, such as synagogues and
mosques. Under this exemption, a church is entirely exempt from
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ERISA's minimum standards. Congress initially exempted church plans to
prevent government intrusion into churches' private records. See S. REP.
No. 93-383, at 81 (1973) (Committee on Finance Report on Private
Pension Plan Reform). In addition, author Norman Stein identified another
possible congressional motivation, stating that the exemption was based
on a belief that churches would fulfill a moral commitment adequately to
protect employees. Norman Stein, "An Article of Faith: The Gratuity
Theory of Pensions and Faux Church Plans," Emp. Benefits Committee
Newsletter (American Bar Association Section of Labor & Employment
Law, Chicago, IL), Summer 2014 (favoring the narrow interpretation);
cf. Medina I, 2014 WL 3408690, at 7.
In 1980 this definition was expanded to include certain additional plans.
Specifically, the original definitional phrase was amended:
1.

To provide in §3(33)(C)(ii)(II) that an "employee of a church" would
include an employee of a church-affiliated organization (such as a
hospital, school or charity); and

2.

To include pursuant to §3(33)(C)(i), plans maintained by certain
church-associated entities whose main function is to fund or
manage a benefit plan for the employees of churches or (under
the amendment noted above) church affiliates, i.e., a "principalpurpose organization."
(Comparable provisions are found in §414(e) of the Internal
Revenue Code).

Whether a plan is a church plan exempt from ERISA greatly affects
participants, beneficiaries, and plan sponsors. With the exemption, church
plans have more freedom in their design, structure, and operation. For
example, exempt church plans are not subject to summary plan
description and disclosure requirements, civil penalties, broad fiduciary
duties, mandatory claim procedures, the requirement that a pension
plan's assets at least equal its liabilities, and – perhaps above all – that
premiums be paid to the Pension Benefit Guaranty Corporation to protect
those benefits. See, e.g., 29 U.S.C. §§1021-1025, 1081-1086, 11011109, 1132(c), 1133, 1302 (2012); 29 C.F.R. §2560.503-1 (2014) (claims
procedures). However, since church plans are not protected from state
law by ERISA preemption, they may be subject to state causes of action,
such as breach of contract, negligence, and statutory claims. Additionally,
church plans may be liable under state law for extra-contractual damages
such as punitive damages. Whether a plan is a church plan fundamentally
alters the parties' rights and responsibilities.
Over the years many plans have fought to fit within the exemption, while
other fought not to fit within the exemption. Those that have argued they
are not subject to ERISA's funding requirements because they are
exempt church plans include: Stapleton v. Advocate Health Care Network
(Stapleton I), 76 F.Supp.3d 796, 797 (N.D. Ill. 2014), aff 'd, No. 15-1368,
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2016 WL 1055784 (7th Cir. Mar. 17, 2016)1 ("Plaintiffs allege that
Advocate has not maintained its pension plan according to [ERISA] …
Advocate has moved to dismiss the complaint … arguing that its plan falls
within the church plan exemption. …"); Overall v. Ascension, 23
F.Supp.3d 816, 827-29 (E.D. Mich. 2014); Medina v. Catholic Health
Initiatives (Medina I), 2014 WL 3408690, at 1-3 (D. Colo. July 9, 2014),
report and recommendation rejected by 2014 WL 4244012, at 1-3 (D.
Colo. Aug. 26, 2014); Kaplan v. Saint Peters Healthcare Sys. (Kaplan I),
2014 WL 1284854, at 4-5 (D.N.J. Mar. 31, 2014)2, aff 'd, No. 15-1172,
2015 WL 9487719 (3d Cir. Dec. 29, 2015)3; Rollins v. Dignity Health, 19
F.Supp.3d 909, 911-12 (N.D. Cal. 2013); Thorkelson v. Publishing House
of Evangelical Lutheran Church in America, 764 F.Supp.2d 1119, 112429 (D. Minn. 2011); Torres v. Bella Vista Hosp., Inc., 523 F.Supp.2d 123,
141-45 (D.P.R. 2007); Friend v. Ancillia Sys. Inc., 68 F.Supp.2d 969, 97173 (N.D. Ill. 1999); Humphrey v. Sisters of St. Francis Health Servs., Inc.,
979 F.Supp. 781, 785-86 (N.D. Ind. 1997); and Harclerode v. The Sisters
of Mercy of Independence, Kansas, 1981 WL 394149, at 1-3 (D. Kan.
Nov. 3, 1981).
Conversely, many employee welfare plans – providing, for example, life,
health, and disability benefits – have sought to prove they are not church
plans so they can enjoy ERISA's benefits, such as state law preemption
and favorable judicial review of claim denials. See, e.g., Chronister v.
Baptist Health, 442 F.3d 648, 651-54 (8th Cir. 2006) (disability benefit
plan not a church plan because organization was not "controlled by or
associated with" church); Hall v. USAble Life, 774 F.Supp.2d 953, 957-61
(E.D. Ark. 2011); Rinehart v. Life Ins. Co. of N. Am., 2009 WL 995715, at
1-5 (W.D. Wash. Apr. 14, 2009); Welsh v. Ascension Health, No.
3:08cv348/MCR/EMT, 2009 WL 1444431, at 2-7 (N.D. Fla. May 21,
2009); Goetz v. Greater Georgia Life Ins. Co., 554 F.Supp.2d 831, 834-37
(E.D. Tenn. 2008); Lown v. Cont'l Cas. Co., 238 F.3d 543, 547- 48 (4th
Cir. 2001); Duckett v. Blue Cross & Blue Shield of Alabama, 75
F.Supp.2d 1310, 1315-17 (M.D. Ala. 1999); Metro. Life Ins. Co. v. Glenn,
554 U.S. 105, 110-12 (2008) (abuse of discretion standard of review
applies to plans that provide administrators or fiduciaries discretionary
authority to decide benefit claims).
Six federal courts – now including the U.S. Courts of Appeals for both the
Third, Seventh and Ninth Circuits – have arrived at a "narrow
interpretation," holding that ERISA requires church plans to be
"established" by churches, regardless of how the plans are later
"maintained." Stapleton v. Advocate Health Care Network (Stapleton II),
1

Editor's note: This case was reversed in subsequent determination by Advocate Health Care
Network v. Stapleton, 137 S.Ct. 1652 (2017).
2

Editor's note: Judgment was reversed by Kaplan v. Saint Peter's Healthcare System, 693 Fed.
Appx. 98 (3d Cir. 2017).
3

Editor's note: Reversed by Advocate Health Care Network v. Stapleton, 137 S.Ct. 1652 (2017).
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2016 WL 1055784, at 3-11 (7th Cir. Mar. 17, 2016)4; Kaplan v. Saint
Peter's Healthcare Sys. (Kaplan II), 2015 WL 9487719, at 4-5 (3d Cir.
Dec. 29, 2015);5 Rollins, 19 F.Supp.3d 909, 911-18 (N.D. Cal. 2013);
Stapleton I, 76 F.Supp.3d 796, 796-97 (N.D. Ill. 2014); Kaplan I, 2014 WL
1284854, at 4-56 (a church plan can be "established and maintained by a
church, or … established by a church and maintained by a tax-exempt
organization, the principal purpose or function of which is the
administration or funding of the plan, that is either controlled by or
associated with a church"); see also Norman Stein, "An Article of Faith:
The Gratuity Theory of Pensions and Faux Church Plans," Emp. Benefits
Committee Newsletter (American Bar Association Section of Labor &
Employment Law, Chicago, IL), Summer 2014 (favoring the narrow
interpretation); cf. Medina I, 2014 WL 3408690, at 7.
In contrast at least eight lower federal courts followed a "broad
interpretation," holding that church plans do not have to be established by
churches as long as the plans are properly maintained by a churchaffiliated organization. See Lann v. Trinity Health Corp., 2015 WL
6468197, at 1 (D. Md. Feb. 24, 2015) ("29 U.S.C. §1002(33) permits an
organization that is 'controlled by or associated with a church or
convention of churches' to establish a 'church plan. . . .' "); Overall, 23
F.Supp.3d at 827-29; Medina v. Catholic Health Initiatives (Medina II),
2014 WL 4244012, at 2 (D. Colo. Aug. 26, 2014) ("[T]he magistrate judge
concluded that subsection (C)(i) modifies subsection (A) only as to the
requirement regarding who may maintain the plan, but that the statute still
requires that the plan first be established by a church. . . . I must
respectfully reject this conclusion."); Thorkelson, 764 F.Supp.2d at 112429 (plan established by nonprofit church organization and maintained by
pension committee is a church plan); Hall, 774 F.Supp.2d at 955-61 (plan
established and maintained by nonprofit organization controlled by or
associated with church is a church plan); Welsh, 2009 WL 1444431, at 7
("[T]he plan was established and is maintained for Ascension's workers,
and Ascension is a tax exempt organization that admittedly is controlled
by or associated with the Catholic Church."); Lown, 238 F.3d at 547-48
("[A] plan established by a corporation associated with a church can still
qualify as a church plan."); Friend, 68 F.Supp.2d at 971-73 (plan
established and maintained by a nonprofit organization controlled by or
associated with a church is a church plan. It is not required to be
administered by an organization under subsection §1002(33)(C)(i)); see
also Goetz, 554 F.Supp.2d at 834-37 (seemingly approving of broad
interpretation, but finding lack of church association or control); Torres,
523 F.Supp.2d at 141-45 (seemingly approving of broad interpretation,
but finding lack of church association or control, and plan elected for
ERISA to apply); G. Daniel Miller, "The Church Plan Definition – A Reply
4

Editor's note: Reversed by Advocate Health Care Network v. Stapleton, 137 S.Ct. 1652 (2017).

5

Editor's note: Reversed by Advocate Health Care Network v. Stapleton, 137 S.Ct. 1652 (2017).

6

Editor's note: Judgment was reversed by Kaplan v. Saint Peter's Healthcare System, 693 Fed.
Appx. 98 (3d Cir. 2017).
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to Norm Stein," Emp. Benefits Committee Newsletter (American Bar
Association Section of Labor & Employment Law, Chicago, IL), Fall
2014 (favoring the broad interpretation).
C.

Advocate Health Care Network v. Stapleton, 137 S.Ct. 1652 (2017)
Advocate Health Care Network involved three church-affiliated hospitals
that maintain defined benefit pension plans for their employees; Dignity
Health v. Rollins, Advocate Health Care Network v. Stapleton, and Saint
Peter's Healthcare System v. Kaplan. On Dec. 2, 2016, the Supreme
Court granted writs of certiorari on these petitions that had been filed over
the summer. The pension plans for these hospitals were established by
the hospitals themselves, not by churches and managed by internal
employee-benefits committees. The dispute boiled down to the
combination of two separate ERISA provisions under 29 U.S.C.
§1002(33), which Justice Kagan boiled down to: "Under paragraph (A), a
"'church plan' means a plan established and maintained … by a church"
and [u]nder subparagraph (C)(i), "[a] plan established and maintained …
by a church ... includes a plan maintained by [a principal-purpose]
organization.'"
Current and former employees of these hospitals filed these class actions
alleging that their employers' plans failed to satisfy ERISA's church-plan
exemption and were subject to ERISA requirements. The employees
claimed although subparagraph (C)(i), a 1980 amendment to ERISA,
allowed so-called "principal-purpose organizations," such as the
defendant nonprofits, to "maintain" exempt benefit plans, ERISA still
required that such plans must have been originally "established" by a
church. On the other hand, the hospitals claimed that subparagraph (C)(i)
was added "to bring within the church-plan definition all pension plans
maintained by a principal-purpose organization, regardless of who first
established them," a position long taken by the IRS, the Labor
Department and the Pension Benefit Guaranty Corporation.
Although the federal agencies have interpreted the 1980 amendment to
cover organizations that were established by church-affiliated
organizations instead of churches, many employees who filed suit
succeeded in the lower courts. The Courts of Appeals for the Third,
Seventh, and Ninth Circuits all agreed with the employees and
determined that the plain language of the statute required that to be
exempted, the plan must have originally been "established" by a church
and ruled that the hospitals' defined benefit plans were not exempt from
ERISA.
The question addressed by the Court was whether the 1980 amendment
to the definition in fact included plans that were not established by
churches but rather church-affiliated entities like the appellant hospitals.
In a decision written by Justice Kagan, the Court unanimously (Justice
Gorsuch did not participate) reversed the Courts of Appeals, holding that
ERISA does not require an exempt "church plan" to have been originally
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established by a church, upholding the governments' broad definition.
Justice Kagan concluded that the language of the 1980 amendment
"brought within the church-plan definition all pension plans maintained by
a principal-purpose organization, regardless of who first established
them."
The Court further noted that had Congress wanted to accomplish what
the employees claimed it intended by adding (C)(i), it could have simply
omitted the words "established and" and allowed principal-purpose
organizations to maintain previously established plans while still requiring
that they be established by a church. The Court also restated its longstanding practice "to give effect, if possible, to every clause and word of a
statute" and noted that following the employees' claims would require it to
treat "established and" as "stray marks on a page – notations that
Congress regrettably made but did not really intend."
The Supreme Court assumed for purposes of the case that the three
hospital systems all had the needed association with a church and that all
of their internal benefits committees were principal-purpose organizations.
In a concurring opinion, Justice Sotomayor, however, expressed concern
that organizations like the appellants, despite their relationships to
churches, had billions of dollars in revenue and thousands of employees.
In her mind, the church plan exemption, including which organizations
qualify as "principal-purpose organizations," should be construed "with a
view toward effecting ERISA's broad remedial purposes," noting that:
Despite their relationship to churches, organizations such
as [the hospitals] operate for-profit subsidiaries . . ., employ
thousands of employees . . ., earn billions of dollars in
revenues . . ., and compete in the secular market with
companies that must bear the cost of complying with
ERISA. Bearing little resemblance to the entities Congress
chose to exempt from ERISA in 1980.
D.

The Future Litigation Landscape for Non-Profit Religious Affiliated
Hospitals and Other Organizations
If the appellate court rulings against the hospitals had been upheld by the
Supreme Court, the hospitals would have had to contribute around $4
billion to their defined benefit plans to satisfy ERISA's minimum-funding
requirements. Accordingly, extending those rules to church-affiliated
hospitals would have further raised the costs of health care at a time
when health care costs are at an all-time high.
While these hospitals and other nonprofit religious organizations that
have relied upon the church plan exemption are seemingly victorious in
light of the Advocate Health Care Network decision, the next flood of
litigation will focus on whether they are controlled by or associated with a
church enough to meet the "principal-purpose organization" definition.
Justice Kagan noted twice that these fact specific issues will still have to
be decided before a lower court. Plaintiffs also still have the argument
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that the hospital systems are not "controlled by or associated with a
church," as required by §3(33)(C)(ii)(II) and that exempting the plans from
ERISA is an unconstitutional religious preference.
Additionally, if a nonprofit religious organization's benefit plans qualify for
the church-plan exemption, §514(a) of ERISA, which preempts state laws
that "relate" to a benefit plan, will not apply. In the absence of
preemption, plaintiffs may instead attempt to pursue claims under state
law, such as breach of contract or breach of fiduciary duty.
Furthermore, in response to this decision states could enact their own
requirements as to these plans or Congress could take action to narrow
the exemption. In the interim, non-profit religious affiliated hospitals and
other similar organizations will have to determine whether maintaining a
church-plan exemption is worth litigation or whether complying with
ERISA requirements may have become a more practical alternative.
III.

MEDICAL REVIEW PANELS (SB 4, 2017)
Pretrial medical review panels ("MRPs") make qualitative and quantitative
assessments about liability and causation, thereby acting as a "screen"
separating valid claims from frivolous ones. Dennis J. Rasor, "Mandatory Medical
Malpractice Screening Panels: A Need to Re-Evaluate," 9 Ohio St. J. on Disp.
Res. 115, 116-17 (1993). See also, Wyoming Healthcare Comm'n, Medical
Review Panel Report (2004) (on file with the Georgia State University Law
Review) [hereinafter Wyoming Healthcare Comm'n: MRP Report]. They are
intended to identify potentially weak claims early in the litigation and encourage
settlement of valid claims. In cases that do not settle and proceed to trial, they
also provide a neutral source of expertise that can help inform the jury's view.
Wyoming Healthcare Comm'n: MRP Report. See Sloan, "State Responses to the
Malpractice Insurance 'Crisis' of the 1970s: An Empirical Assessment," 9 J. of
Health Pol. Pol'y & L. 629 (1985).
Medical review panels are intended to reduce the time and cost of litigation.
However, available data shows mixed results. A few states have reported that
MRPs have reduced the number of claims, processing times and costs.
Catherine T. Struve, The Pew Charitable Trusts, Expertise in Medical Malpractice
Litigation: Special Courts, Screening Panels, and Other Options 55-56 (2003)
(noting that some of the goals of medical screening panels may be
accomplished, but that "neither theory nor practice strongly supports proponents
optimistic view of screening panels" and concluding that "panels are not an
optimal way to provide expertise to the jury"). The majority of state studies show
that MRPs actually increase the number of claims filed; Struve, supra, at 60.
Other studies have indicated that medical screening panels have no effect on the
number of claims, or the time and overall cost of litigation. Id. at 60, 62.
Eighteen (18) jurisdictions – Alaska, Delaware, Hawai'i, Idaho, Indiana, Kansas,
Kentucky, Louisiana, Maine, Massachusetts, Montana, Nebraska, New
Hampshire, New Mexico, Utah, Virginia, the Virgin Islands and Wyoming
currently have provisions requiring medical liability or malpractice cases be heard
by an MRP before a civil suit may be filed. Heather Morton, "Medical
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Liability/Malpractice ADR and Screen Panels Statutes," National Conference of
State Legislatures, (May 20, 2014). Since June 29, 2017, Kentucky law requires
a medical review panel to render a nonbinding opinion regarding a plaintiff's
medical malpractice claim before filing suit in court.
At one point in time there were thirty-one (31) states that had implemented some
form of MRP. Struve, supra, at 57. In states that have discontinued the practice,
either the state's highest court found the MRP law unconstitutional or the state's
legislature found the process cumbersome and ineffective and therefore repealed
it. Id. at 56. Some examples of cases overturning pretrial screening panels:
Florida – Aldana v. Holub, 381 So.2d 231 (Fla. 1980); Illinois – Bernier v. Burris,
497 N.E.2d 763 (Ill. 1986); Missouri – State ex rel. Cardinal Glennon Memorial
Hospital v. Gaertner, 583 S.W.2d 107 (Mo. 1979); Pennsylvania – Mattos v.
Thompson, 421 A.2d 190 (Pa. 1980) and Heller v. Frankston, 475 A.2d 1291 (Pa.
1984) (Mandatory nonbinding arbitration panel provision struck down by
Pennsylvania Supreme Court); and Rhode Island – Boucher v. Sayeed, 459 A.2d
87 (R.I. 1983). On the same day medical review panels became law in Kentucky,
a woman challenged the constitutionality of the law claiming that plaintiffs will
suffer irreparable harm, monetary loss and delays in accessing state courts.
The scope of MRPs vary widely from state to state. The most common features
are the composition of the panels and the admissibility of panel findings at a
subsequent trial. Rasor, 9 Ohio St. J. on Disp. Res. at 139. Where the findings
are admissible, "parties will feel the need to engage in exhaustive discovery and
a plenary presentation." Id. Where not admissible, parties must present their
case twice. Id. Wyoming Healthcare Comm'n: MRP Report at 2.
Pinnacle Actuarial Resources Inc. conducted a 2008 study of the issue for the
American Medical Association, where they showed screening panels as a
promising alternative for states that cannot achieve more effective, traditional
liability reforms such as noneconomic damage caps. "Litigation screening panels
on trial: Are they working?" American Medical News (August 3, 2009). Their
analysis found that states with screening panels generally had better overall
medical liability insurance rates – 20 percent below the national average – and
lower claims costs than states without such laws. Id. States with stronger
screening panel laws also showed a higher percentage of cases that closed
without any payout and quicker settlement times. Id.
Notwithstanding this Pinnacle study there is not much data or analysis for most of
the states with MRP laws even though screening panels have been used
throughout the nation since the 1960s. Thomas J. Harlan Jr., "Virginia's New
Medical Malpractice Review Panel and Some Questions It Raises," 11 U. Rich. L.
Rev. 51 (1976). While nine states including Alaska, Indiana, Maine, Montana,
New Hampshire, Utah, Virginia and Wyoming have performed some kind of
impact evaluation, only New Hampshire and Maine performed an assessment of
the impact of MRPs on the total number of claims filed, litigation costs and
damages awards.
Whether the MRP impact data and analyses of any of these nine states could be
useful to predict the potential impact of the Kentucky MRP on its medical
malpractice litigation going forward is further complicated by significant
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differences between Kentucky's MRP law and the MRP laws of those nine states.
For example, Indiana and Virginia have instituted caps on damages and
voluntary state compensation funds. Indiana's damages caps are available only
to defendants who have opted into the Indiana compensation fund program.
Maine, New Hampshire, Virginia, and Utah do not require MRP screening for all
cases. New Hampshire's MRP law contains a mechanism for the panel to render
awards against defendant/providers. Additionally, MRP opinions are not
admissible in subsequent civil trials in Montana and Utah, and are admissible in
New Hampshire only in cases of a unanimous opinion in favor of the
defendant/provider.
Kentucky law variously contrasts with all of these states by: a.) Not instituting
damages caps; b.) Not instituting a state patient compensation fund; c.)
Requiring MRPs in all medical malpractice claims prior to proceeding to civil
litigation; d.) Making all MRP opinions admissible in all subsequent civil trials;
and e.) Not providing a mechanism for the MRP to make damages awards
against defendants/providers.
Assuming it survives constitutional review, Kentucky's medical review panel law
will be a useful comparison for all medical malpractice defense attorneys as an
alternative to tort reform over the next couple of years. The lack of other tort
reform measures will allow its data to reveal exactly what mandatory medical
review panels can or cannot do for a state's overall rising healthcare costs.
IV.

MEDICAL TORT REFORM (SB 20, 2018)
Senate Bill 20 was an omnibus medical tort-reform bill by sponsor Sen. Ralph
Alvarado, R-Winchester. Among its many provisions, Senate Bill 20 would
require medical malpractice lawsuits to contain an affidavit of merit. A medical
review panel opinion in favor of a patient would fulfill the affidavit of merit
requirement. Otherwise an affidavit from an expert witness supporting each claim
would be required before filing suit. Plaintiffs' attorneys would have their fees
capped, and costs would be imposed to produce patients' medical records. SB
20 had its third reading in the Senate and passed with 20 yes and 16 no votes
with two abstaining. It appears that the bill stalled or died in the House Judiciary
Committee.
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ASSISTING VETERANS WITH THE VETERANS ADMINISTRATION AS AN
ATTORNEY
KBA Military Law Committee
I.

ACCREDITATION
A.

All attorneys and non-attorney agents must be accredited by the Office of
the General Counsel of Veterans Affairs prior to representing veterans
before the VA and before assisting a veteran in preparation of a VA claim.
38 C.F.R. §14.629(b).

B.

To become accredited, an attorney must complete a VA Form 21a. The
form can be found on the VA's website at http://www.va.gov/ogc/
accreditation.asp.

C.

After receiving the accreditation from the Office of General Counsel, three
hours of CLE must be completed within one year of the date of the
accreditation, and the completion of the CLE must be reported to the
Office of General Counsel. The CLE course must be approved by any
state bar association, and must cover, at a minimum, the topics listed
below. 38 C.F.R. §14.629(b)(1).

D.

II.

1.

Representation before VA.

2.

Claims procedures.

3.

Basic eligibility for VA benefits.

4.

Right to appeal.

5.

Disability compensation.

6.

Dependency and indemnity compensation.

7.

Pension.

For more information on becoming accredited, obtaining the necessary
CLE hours, and taking on pro-bono cases to assist veterans with claims,
visit
the
ABA's
Veterans'
Claims
Assistance
Network:
http://www.americanbar.org/portals/public_resources/aba_home_front/Mili
tary_Pro_Bono/aba-veterans-claims-and-assistance-network/attorneys.
html

WHAT YOU NEED TO KNOW
A veteran is "a person who served in the active military, naval, or air service, and
who was discharged or released therefrom under conditions other than
dishonorable."
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A.

B.

"Active" – means "full-time" duty in the Army, Navy, Marine Corps, Air
Force, or Coast Guard.
1.

Armed forces, reserves or national guard who are mobilized to
active duty.

2.

Cannot be active duty for training, unless injury or death occurred
in conjunction with training.

3.

Cannot be mobilization by a governor or state.

Types and Conditions of Discharges.
1.

2.

Discharge characterizations:
a.

Honorable discharge.

b.

Discharge
discharge.

c.

Discharge under other than honorable conditions, or
undesirable discharge.

d.

Bad conduct discharge.

e.

Dishonorable discharge or a dismissal (in the case of an
officer).

f.

Administrative discharges, i.e. entry level separation, void
enlistment or induction, dropped from the rolls.

under

honorable

conditions,

or

general

Statutory bars to VA benefits.
a.

Discharge as a conscientious objector who refused to
perform military duty or refused to wear the uniform or
otherwise refused to comply with lawful orders of a
competent military authority.

b.

Discharge or dismissal by reason of a sentence of a
general court-martial.

c.

An officer resigning for the good of the service.

d.

Desertion.

e.

Discharge as an alien during a time of hostility.

f.

Discharge under other than honorable conditions issued as
a result of being AWOL for at least 180 continuous days.

454

3.

III.

Regulatory bars to VA benefits.
a.

Accepting an undesirable discharge or discharge under
other than honorable conditions to escape a trial by
general court-martial.

b.

Mutiny or spying.

c.

An offense involving moral turpitude, i.e. conviction of a
felony.

d.

Willful and persistent misconduct.

e.

Homosexual acts involving aggravating circumstances or
affecting the performance of duty.

f.

VA health care is not barred due to an undesirable
discharge or other than honorable discharge for any
disability incurred/aggravated during active duty in the line
of duty, but a bad conduct discharge does bar such
benefits.

VA PENSION (38 U.S.C.A. §1521)
A.

This benefit is a needs-based program for veterans who served in the
military during specific eras and are over the age of 65 or are
permanently and totally disabled. The basic requirements are met if:
1.

Discharged under conditions other than dishonorable.

2.

Active service during one of the following specific eras for a total
of ninety (90) days during one or more of the following periods of
war:

3.

a.

WWII: December 7, 1941, to December 31, 1946.

b.

Korea: May 27, 1950, to January 31, 1955.

c.

Vietnam: August 5, 1964, to May 7, 1975, (begins
February 28, 1961, if service took place in RVN).

d.

Modern Era: August 2, 1990, – TBD.

e.

The 90-day requirement is waived if a Veteran receives a
discharge for a service-connected disability during one of
the aforementioned periods of war.

Length of service.
If enlisted on or after September 8, 1980, then a requirement of
either 24 months of continuous active duty, or the "full period for
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which [the veteran] was called or ordered to active duty." This "full
period" is particularly important for Reservists or National
Guardsmen who may have been called to active duty for a period
less than 24 months.
4.

Income must be below the Maximum Annual Pension Rate
(MAPR).
a.

$12,868 if without
housebound.

any dependents or

$15,725 if

b.

$16,851 if with one dependent or $19,710 if housebound.

c.

Medical expenses can be deducted from net worth to
determine income if medical expenses exceed five percent
of the MAPR.
Example: If a Veteran is single and has medical expenses
that are $842 (five percent of $12,868) or more annually,
then the amount of these expenses can be deducted
against his or her net worth to help him or her qualify for
the pension.

5.

B.

Must be permanently and totally disabled at the time of
application.
a.

The VA considers a veteran 65 or older to be permanently
and totally disabled, and, therefore, as long as the other
conditions are met, he or she will qualify.

b.

Permanent and total disability does not have to be serviceconnected in order to qualify, but if disabilities are serviceconnected then it cannot be due to the Veteran's willful
misconduct.

Special Monthly Pension (SMP)
1.

Housebound.
Veterans who are permanently housebound qualify for a larger
pension than those who qualify for the regular pension. A veteran
is recognized as permanently housebound if he or she is
"substantially confined to such veteran's house (ward or clinical
areas, if institutionalized) or immediate premises due to a disability
or disabilities which it is reasonably certain will remain throughout
such veteran's lifetime." 38 U.S.C.A. §1502.

2.

Aid and Attendance.
A veteran is "considered to be in need of regular aid and
attendance if such person is:
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a.

a patient in a nursing home,

b.

blind,

c.

or so nearly blind or significantly disabled as to need or
require the regular aid and attendance of another person."
This requirement does not require constant assistance in
order to be met.

The MAPR for Aid and Attendance is $21,466 for single Veterans
and $25,488 for Veterans with one dependent. Id.
IV.

VA DISABILITY (38 U.S.C.A. §1521)
A.

B.

V.

This Disability Benefit Program is Available to Veterans Who Were:
1.

Discharged under conditions other than dishonorable;

2.

The disease/injury was incurred or aggravated (service
connected) in the line of duty (during a period of active service);
and

3.

The disability is not a result of willful misconduct or abuse of
alcohol or drugs. (38 U.S.C. §1110)

Elements that Must Be Present to Be Granted VA Disability Benefits
1.

There must be evidence of a current disability;

2.

There must be evidence of the disease/injury having occurred or
being aggravated while in active service; and

3.

There must be a nexus between the in-service occurrence/
aggravation and the current disability. Hickson v. West, 12 Vet.
App. 247, 252 (1999).

MILITARY DISCHARGES AND UPGRADES
A.

Recap: VA benefits may not be available to those with discharges that are
"under other than honorable conditions." Though not addressed earlier,
one of the most significant of benefits for veterans in recent years, the
Post-9/11 GI Bill, is only available to veterans who received an honorable
discharge.

B.

Each branch of the military has a Discharge Review Board and a Board
for Correction of Military Records which can be appealed to for discharge
upgrades.
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C.

The VA has a similar process called a character of discharge
determination which determines whether a veteran should be allowed to
receive benefits.

458

U.S. DEPT. OF VETERANS AFFAIRS' DISABILITY RATING AND
APPEALS SYSTEM
Dennis W. Shepherd, Staff Attorney for the Kentucky Department of Veterans Affairs
Note regarding the perspective of the presenters: This outline and the corresponding
PowerPoint used in presenting this material come from the perspective of a Kentucky
Department of Veterans Affairs subject-matter expert.
I.

THE VA DISABILITY RATING SYSTEM
A.

B.

C.

D.

Disability Compensation
1.

The monthly monetary benefit payable for service-connected
disabilities.

2.

Rates are not income-based.

3.

Rates set by Schedule for Rating Disabilities (38 C.F.R. Part 4,
100+ pages).

4.

Degree of severity = average impairment of earning capacity for a
person with that condition at that level of severity (§4.1).

Compensation Payable to Dependents
1.

The 30 percent or greater threshold (38 C.F.R. §3.4(b)(2)).

2.

The dependent spouse allowance (38 U.S.C.A. §1115(1)(E)).

3.

The dependent child benefit (38 U.S.C.A. §1115(1)(F)).

4.

The dependent parent benefit (38 U.S.C.A. §1115(1)(D)).

5.

Same-sex spouses (VA Memorandum VAOPGCPREC 4-2014).

Computing
Disabilities

Combined

Ratings:

Two

or

More

Service-connected

1.

NOT an easy addition of adding the percentages.

2.

See 38 C.F.R. Part 4, §4.25: The Combined Ratings Table.

The Doctrine of the Benefit of the Doubt
1.

"When there is an approximate balance of positive and negative
evidence regarding any issue material to the determination of the
matter, the Secretary shall give the benefit of the doubt to the
claimant." 38 U.S.C.S. §5107

2.

How this works in practice.
459

E.

II.

The Compensation and Pension Exam (C&P)
1.

Purpose: To determine by medical examination if you have a
service-connected disability.

2.

Medical information assembled via the Disability Benefits
Questionnaire (online VA source): https://www.benefits.va.gov/
COMPENSATION/docs/claimexam-faq.pdf).

3.

DBQs intended to streamline collection of medical data.

4.

Used by VA doctors and private doctors.

SPECIFIC RATING CATEGORIES
A.

B.

C.

Analogous Ratings
1.

There is no disability on the VA "Schedule for Rating Disabilities."

2.

"When an unlisted condition is encountered it will be permissible
to rate under a closely related disease or injury in which not only
the functions affected, but the anatomical localization and
symptomatology are closely analogous. Conjectural analogies will
be avoided, as will the use of analogous ratings for conditions of
doubtful diagnosis, or for those not fully supported by clinical and
laboratory findings."(38 C.F.R. §4.20).

Rating a Condition Aggravated by Active Service
1.

The veteran entered the service with a medical condition.

2.

"In cases involving aggravation by active service, the rating will
reflect only the degree of disability over and above the degree
existing at the time of entrance into the active service…" (38
C.F.R. §3.322 and §4.22).

3.

The No Deduction Rules.
a.

Pre-service degree of severity cannot be determined.

b.

Condition is a 100 percent disability.

Service-Connected versus Non Service-Connected Disabilities
1.

Can the two be medically distinguished?

2.

If not, benefit of doubt doctrine applies and all effects from the two
are attributed to the service-connected disability. See Howell v.
Nicholson, 19 Vet. App. 535 (2006).
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3.

D.

E.

F.

G.

Key language from Nicholson: Citing Mittleider v. West, 11 Vet.
App. 181, 182 (1998), the Court instructed that BVA, in cases
where service-connected and non-service-connected disabilities
are present, is to attempt to discern the effects of each
disability. If unable to evaluate separately the effects of each
disability, application of the benefit-of-the-doubt rule requires that
those inseparable effects be attributed to the service-connected
disability.

The Bilateral Factor (10 percent) Rule
1.

Given: Multiple compensable service-connected conditions.

2.

First compute: combined evaluation rating.

3.

Add 10 percent of the combined value (38 C.F.R. §4.26).

Paired Extremities
1.

Veteran has loss of arms, legs, or paired organs (two kidneys, two
lungs).

2.

One was lost to a non-service connected reason (not willful
conduct) and one was lost due to a service-connected reason.

3.

Disability compensation paid as if BOTH were service-connected.
(38 U.S.C. §1160, 38 C.F.R. §3.383)

Multiple Zero (0 percent) Ratings
1.

Veteran has two or more service-connected ratings of 0 percent.

2.

Taken together, they interfere with normal employability, then
compensation authorized at the 10 percent rate. (38 C.F.R.
§3.324).

Individual Unemployability
1.

The concept: veteran's disability rating considering all disabilities
is less than 100 percent but the veteran is unable to obtain and
maintain substantially gainful employment.

2.

Being unemployable, the veteran is paid at the 100 percent rate.

3.

The rules:

4.

a.

The 60 percent rule.

b.

The 70 percent rule and the 40 percent requirement.

How to claim individual unemployability.
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H.

2.

III.

Marginal employment.

b.

VA Form 21-8940.

Special Monthly Compensation
1.

I.

a.

Rates of pension based upon serious disabilities.
a.

Loss of use of one or both hands.

b.

Loss of use of one or both feet.

c.

Loss of use of one or both eyes.

d.

Other organs or body parts.

Other categories of Special Compensation.
a.

100 percent/60 percent rule.

b.

Permanently housebound rule.

c.

Aid and Attendance rule.

Severing Service Connection
1.

Clearly, unmistakably erroneous rule.

2.

Veteran fraud.

3.

Veteran lacks active duty service or requisite discharge under
honorable conditions.

REFERENCES
A.

Title 38, U.S. Code, Part II, Chapter 11, Compensation for ServiceConnected Disability or Death

B.

Title 38, U.S. Code, Part IV, Chapter 51, Claims, Effective Dates and
Payments

C.

38 Code of Federal Regulations Part 3 and Part 4

D.

Adjudication Manual M21-1MR (Manual Rewrite), Part III and Part IV

E.

Federal Benefits for Veterans, Dependents and Survivors, 2014 edition

F.

Veterans Benefits Manual, Chapter 5, "Setting a Veteran's ServiceConnected Disability Rating
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G.

VA Forms: §21-526EZ, Application for Disability Compensation and
Related Compensation Benefits

H.

Section 21-8940 Application for Increased Compensation Based on
Unemployability

I.

DD Form 2860, Application for Combat-Related Special Compensation
(CRSC)
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THE U.S. DEPARTMENT OF VETERANS AFFAIRS – THE APPEALS SYSTEM
I.

OVERVIEW: EXPLANATION OF ACRONYMS AND FORMS
A.

B.

II.

III.

The Acronym Game in VA Appeals
1.

NOD = Notice of Disagreement.

2.

DRO = Decision Review Officer.

3.

SOC = Statement of the Case.

4.

SSOC = Supplemental Statement of the Case.

5.

VARO = VA Regional Office.

6.

RAMP = Rapid Appeals Modernization Program.

7.

BVA = Board of Veterans Appeals.

8.

AMC = Appeals Management Center.

The Absolutely Necessary VA Claims Forms
1.

VA Form 646 – Statement of Accredited Representative.

2.

VA Form 21-4138 – Statement in Support of the Claim.

3.

VA Form 9 – Appeal to Board of Veterans' Appeals.

4.

VA Form 21-0958 – Notice of Disagreement.

REFERENCES
A.

38 Code of Federal Regulations, Parts 19 and 20

B.

Adjudication Manual M21-1MR (manual Rewrite), Part I, Chapter 5

C.

Veterans Benefits Manual, Part V, the VA Claims Adjudication Process

D.

VA Board of Appeals website www.bva.va.gov

WHEN TO APPEAL AND WHEN NOT TO APPEAL – KDVA BEST
PRACTICES
A.

When NOT to Appeal
1.

Claims for increase.
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If veterans request an increase for a service connected disability,
for example an increase in hearing loss, it is quicker to simply
request an increase once the previous compensation and pension
(C&P) examination is a year old. There is no guarantee that any
increase granted on appeal will have an effective date earlier than
the next C&P examination unless the veteran can prove that the
original examination was factually incorrect.
2.

Earlier effective date.
Effective dates are either correct or incorrect – there is no
subjectivity. If the VARO has assigned an incorrect effective date
the appropriate way to address the oversight is to assert a Clear
and Unmistakable Error via a 21-526ez. Common examples of
mistakes are failing to recognize a continuously prosecuted issue
and not considering an intent-to-file date.

3.

"Placeholder" claims.
If a veteran has insisted upon filing a claim in anticipation of a
future change in regulations but without solid evidence to support
the claim, for example thyroid cancer due to herbicide exposure, it
is not productive to appeal the issue. The presence of the claim
may or may not be advantageous (Nehmer v. CLCW).

4.

Denials based on missing evidence now available.
Example 1: a veteran is denied an herbicide presumptive because
there is no proof that he was in Vietnam and he finds a copy of
travel orders.
Example 2: A veteran was denied sleep apnea because the
private sleep study performed while he was on active duty had not
been scanned into VBMS and is now of record.

B.

5.

Issues previously denied by the BVA.

6.

Frivolous claims.

When SHOULD You Appeal?
1.

Conflicting medical opinions (FDA).

2.

Inadequate exams.

3.

Missing nexus, continuity of symptomology, etc.

4.

Missing in-service occurrence.

5.

Stressor or exposure issues.
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IV.

THE DOCUMENTATION OF AN APPEAL
A.

B.

C.

The Notice of Disagreement (NOD) (VA Form 21-0958)
1.

You must use this form.

2.

Optional phone call: DO NOT exercise this option.

3.

ALWAYS elect the DRO process.

4.

Retirement: Decision letter due.

5.

"Issue of disagreement" must match rating contention.

6.

Select just ONE area of disagreement.

7.

Significance of the PERCENTAGE SOUGHT.

8.

Never forget to include the WHY.

The Decision Review Officer
1.

Submit all evidence with the NOD when possible.

2.

DRO First Look versus DRO and SOC.

3.

Appellant should never send evidence directly.

The Statement of the Case (SOC)
SOC = Summary of the reasons for the denial to date.

D.

1.

Evaluation of ALL evidence submitted with NOD + everything of
record.

2.

Veteran Counseling: SOC is NOT a denial.

3.

DRO does not grant requested percentage. SOC required.

4.

Veteran accepts partial: withdraw remainder of appeal.

The Form 9: Appealing UP…to the Board of Veterans' Appeal
1.

Date stamped within 60 days of the SOC.

2.

Counseling: Appeal all issues versus some.

3.

ALWAYS request a hearing.

4.

Different types of hearing.
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E.

V.

B.

C.

VII.

1.

Additional evidence.

2.

Effect of a request to review additional evidence.

THE RAPID APPEALS MODERNIZATION PROGRAM (RAMP)
A.

VI.

The Supplemental Statement of the Case (SSOC)

What is it?
1.

Proposed goal: providing eligible appellants with the earliest
possible resolution of their disagreement with VA's decision on
their claim.

2.

Practical question: Does it do this?

Eligibility to use RAMP
1.

By invitation only.

2.

Claim is at NOD stage.

3.

A Form 9 has been filed.

4.

Filed before BVA, but not yet activated for decision.

RAMP Factors
1.

New, relevant evidence; can continue to submit.

2.

Higher level of review.

STATEMENT OF ACCREDITED REPRESENTATIVE IN APPEALED CASE
A.

The VA Form 646

B.

What is the Benefit to the Veteran?
1.

Review of issues on appeal.

2.

Potential for additional evidence.

3.

Notice of hearing and case is ready for BVA.

HEARINGS
A.

What Does a BVA Hearing look like?

B.

Is a Hearing really Necessary?

C.

Should a Veteran's Spouse Testify?
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VIII.

D.

What Can the Judge Consider as New and Material Evidence?

E.

The Long Wait for a Decision to:
1.

Grant.

2.

Deny.

3.

Remand.

APPEALING A BOARD OF VETERANS APPEAL DENIAL
A.

Time limit: 120 Days from BVA Decision Date to File with Court of
Appeals for Veterans Claims

B.

Required: Notice of Appeal and Filing Fee

Main phone number for the KDVA Louisville Field Operations (Benefits) Branch:
(502) 595-4447. Inquiries regarding these rules and procedures.
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I-DJ-I

VETERAN'S SSN

PART IV· SPECIFIC ISSUES OF DISAGREEMENT

10. NOTIFICATION/DECISION LETTER DATE

I

I

11. PLEASE LIST EACH SPECIFIC ISSUE OF DISAGREEMENT AND NOTE THE AREA OF DISAGREEMENT. IF YOU DISAGREE ON THE
EVALUATION OF A DISABILITY, SPECIFY PERCENTAGE EVALUATION SOUGHT, IF KNOWN. PLEASE LIST ONLY ONE DISABILITY
IN EACH BOX. YOU MAY ATTACH ADDITIONAL SHEETS IF NECESSARY.
A. Soeciflc Issue of Disaareement

B. A rea of Disaareement

C. Percentaae f%l Evaluation SOU!lht (If known)

D Service Connection
D Effective Date of Award
D Evaluation of Disability
D Other (Please specify below)
D Service Connection
D Effective Date of Award
D Evaluation of Disability
D Other (Please specify below)
D Service Connection
D Effective Date of Award
D Evaluation of Disability
D Other (Please specify be/aw)
D Service Connection
D Effective Date of Award
D Evaluation of Disability
D Other (Please specify below)
D Service Connection
D Effective Date of Award
D Evaluation of Disability
D Other (Please specify below)
12A. IN THE SPACE BELOW, OR ON A SEPARATE PAGE, PLEASE EXPLAIN WHY YOU FEEL WE INCORRECTLY DECIDED YOUR CLAIM,
AND LIST ANY DISAGREEMENT(S) NOT COVERED ABOVE:

12B. DID YOU ATTACH ADDITIONAL PAGES TO THIS NOD?

□

YES 0NO

(Jfso, how many?)
PART V • CERTIFICATION AND SIGNATURE

I CERTIFY THAT THE STATEMENTS ON THIS FORM ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND BELIEF.
13B. DATE SIGNED

13A. SIGNATURE

PENALTY: THE LAW PROVIDES SEVERE PENALTIES WHICH INCLUDE A FINE, IMPRISONMENT, OR BOTH, FOR THE WILLFUL
SUBMISSION OF ANY STATEMENT OR EVIDENCE OF A MATERIAL FACT, KNOWING IT TO BE FALSE,
Page4

VA FORM 21-0958, SEP 2015
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"DO DIVERSITY CONCERNS APPLY TO ME?"
ETHICAL CONSIDERATIONS REGARDING NON-DISCRIMINATION IN THE
PRACTICE OF LAW

I.

II.

OVERVIEW
A.

As a profession committed to the advancement of justice, we regulate the
practice of law in the public interest, and we aim to a higher standard of
conduct that promotes public trust in the legal system.

B.

In line with this effort, the ABA and a majority of states now include nondiscrimination language in their rules of professional conduct.

C.

Virtually all of us represent, work with, or employ individuals of diverse
backgrounds that these rules seek to protect.

D.

In an effort to familiarize attorneys with these non-discrimination
provisions, as well as discuss the ethical duties under the Kentucky Rules
of Professional Conduct, this presentation addresses the following:
1.

ABA Model Rule 8.4: Maintaining the Integrity of the Profession.

2.

The debate regarding non-discrimination language in Professional
Rules of Conduct.

3.

State comparisons of ethical rules regarding non-discrimination.

4.

Professional duties under Kentucky’s Ethical Rules.

ABA MODEL RULE 8.4
A.

In 2016, the ABA added a non-discrimination provision to the Model
Rules of Professional Conduct with the adoption of Rule 8.4(g).
Maintaining the Integrity of the Profession Rule 8.4:
Misconduct
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so, or
do so through the acts of another;
(b) commit a criminal act that reflects adversely on the
lawyer’s honesty, trustworthiness or fitness as a lawyer in
other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
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(d) engage in conduct
administration of justice;

that

is

prejudicial

to

the

(e) state or imply an ability to influence improperly a
government agency or official or to achieve results by
means that violate the Rules of Professional Conduct or
other law;
(f) knowingly assist a judge or judicial officer in conduct
that is a violation of applicable rules of judicial conduct or
other law; or
(g) engage in conduct that the lawyer knows or reasonably
should know is harassment or discrimination on the basis
of race, sex, religion, national origin, ethnicity, disability,
age, sexual orientation, gender identity, marital status or
socioeconomic status in conduct related to the practice of
law. This paragraph does not limit the ability of a lawyer to
accept, decline or withdraw from a representation in
accordance with Rule 1.16. This paragraph does not
preclude legitimate advice or advocacy consistent with
these Rules.
B.

As part of the 2016 changes, the ABA also added paragraphs 3 through 5
to the Comment to Rule 8.4.
Comment to ABA Model Rule 8.4
[3] Discrimination and harassment by lawyers in violation
of paragraph (g) undermine confidence in the legal
profession and the legal system. Such discrimination
includes harmful verbal or physical conduct that manifests
bias or prejudice towards others. Harassment includes
sexual harassment and derogatory or demeaning verbal or
physical conduct. Sexual harassment includes unwelcome
sexual advances, requests for sexual favors, and other
unwelcome verbal or physical conduct of a sexual nature.
The substantive law of antidiscrimination and antiharassment statutes and case law may guide application of
paragraph (g).
[4] Conduct related to the practice of law includes
representing clients; interacting with witnesses, coworkers,
court personnel, lawyers and others while engaged in the
practice of law; operating or managing a law firm or law
practice; and participating in bar association, business or
social activities in connection with the practice of law.
Lawyers may engage in conduct undertaken to promote
diversity and inclusion without violating this Rule by, for
example, implementing initiatives aimed at recruiting,
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hiring, retaining and advancing diverse employees or
sponsoring diverse law student organizations.
[5] A trial judge’s finding that peremptory challenges were
exercised on a discriminatory basis does not alone
establish a violation of paragraph (g). A lawyer does not
violate paragraph (g) by limiting the scope or subject
matter of the lawyer’s practice or by limiting the lawyer’s
practice to members of underserved populations in
accordance with these Rules and other law. A lawyer may
charge and collect reasonable fees and expenses for a
representation. Rule 1.5(a). Lawyers also should be
mindful of their professional obligations under Rule 6.1 to
provide legal services to those who are unable to pay, and
their obligation under Rule 6.2 not to avoid appointments
from a tribunal except for good cause. See Rule 6.2(a),
(b) and (c). A lawyer’s representation of a client does not
constitute an endorsement by the lawyer of the client’s
views or activities. See Rule 1.2(b).
C.

Prior to the 2016 rule changes, non-discrimination language was only
present in paragraph 3 in the Comment to Rule 8.4. It read:
[3] A lawyer who, in the course of representing a client,
knowingly manifests by words or conduct, bias or prejudice
based upon race, sex, religion, national origin, disability,
age, sexual orientation or socioeconomic status, violates
paragraph (d) when such actions are prejudicial to the
administration of justice. Legitimate advocacy respecting
the foregoing factors does not violate paragraph (d). A trial
judge’s finding that peremptory challenges were exercised
on a discriminatory basis does not alone establish a
violation of this rule.

III.

THE DEBATE REGARDING NON-DISCRIMINATION LANGUAGE
A.

Support
1.

The ABA Standing Committee on Ethics and Professional
Responsibility drafted the proposal to amend Rule 8.4. Cosponsors of the proposal included the Commissions on Women in
the Profession, Disability Rights, Sexual Orientation and Gender
Identity, Racial and Ethnic Diversity in the Profession, Diversity
and Inclusion 360 Commission and the Civil Rights and Social
Justice Section.1

1

Peter Geraghty, ABA Adopts New Anti-discrimination Rule 8.4(g), American Bar Association
(Sept.
2016),
https://www.americanbar.org/publications/youraba/2016/september-2016/abaadopts-anti-discrimination-rule-8-4-g--at-annual-meeting-in-.html.
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2.

The proposal was supported by the ABA Commission on Sexual
Orientation and Gender Identity; the ABA Commission on Women
in the Profession; the ABA Section of Litigation; and the ABA
Section of Labor and Employment Law.2

3.

Prior to the ABA rule change, 25 jurisdictions already included
similar non-discrimination language in their rules of professional
conduct.

4.

Supporters argued that including non-discrimination language only
in the comment made enforcement difficult as comments are only
guidance and are less likely to be enforceable in disciplinary
proceedings.

5.

Past ABA President, Paulette Brown on the rule change:
The current Model Rules of Professional Conduct,
however, do not yet reflect the monumental
achievements that have been accomplished to
protect clients and the public against harassment
and intimidation. The association should now
correct this omission. It is in the public interest. It is
in the profession’s interest. It makes it clear that
discrimination, harassment, and prejudice do not
belong in conduct related to the practice of law.3

B.

Opposition
While there was much support for the changes, others argued that the
new rule went too far. In a joint comment regarding the proposed
changes, several ABA member attorneys from 22 states and the District
of Columbia made the following arguments against the rule:4
(1) The proposed amendments are not connected to any
legitimate interests of the profession. The joint commenters
were specifically concerned that the rule did not include
language limiting the proscribed behavior to those actions
that are prejudicial to the administration of justice.
(2) The changes infringed upon an attorney’s autonomy in
choosing whether to engage in legal representation.

2

3

Id.
Id.

4

Joint Comment Regarding Proposed Changes to ABA Model Rules of Professional Conduct 8.4,
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_mo
del_rule%208_4_comments/joint_comment_52_member_attys_1_19_16.authcheckdam.pdf
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(3) A majority of states do not include non-discrimination
language in their rules of professional conduct, therefore,
the ABA amendment is not in line with national trends.
(4) The amendment is unconstitutionally vague and
overbroad.
(5) The amendment will lead to a never-ending list of
protected classes.
(6) There is no demonstrated need for the amendment.
(7) The amendment will place an unnecessary burden on
the attorney disciplinary system.
IV.

STATE COMPARISONS
State
Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of
Columbia
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi

NonDiscrimination
Rule

NonDiscrimination
Comment

No Language
Regarding
Discrimination
✓
✓

✓
✓
✓
✓

✓
✓
✓
✓

✓

✓
✓
✓

✓
✓
✓

✓
✓
✓
✓
✓
✓
✓

✓
✓
✓
✓

✓
✓
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Missouri
Montana
Nebraska
Nevada
New
Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

✓

✓
✓

✓
✓
✓
✓
✓
✓

✓
✓
✓

✓
✓

✓
✓

✓

✓
✓
✓
✓

✓
✓
✓
✓
✓
✓
✓

✓

✓
✓
✓
✓

✓
✓

(See ABA Center for Professional Responsibility Policy Implementation Committee,
Jurisdictional Adoption of Rule 8.4(g) of the ABA Model Rules of Professional Conduct
(March
20,
2018),
https://www.americanbar.org/content/dam/aba/administrative/
professional_responsibility/chart_adopt_8_4_g.authcheckdam.pdf)
V.

PROFESSIONAL DUTIES UNDER KENTUCKY’S ETHICAL RULES
A.

Kentucky is one of the 17 states that does not include explicit nondiscrimination language in its professional rules.

SCR 3.130(8.4) Misconduct
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so, or
do so through the acts of another;
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(b) commit a criminal act that reflects adversely on the
lawyer’s honesty, trustworthiness or fitness as a lawyer in
other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
(d) state or imply an ability to influence improperly a
government agency or official or to achieve results by
means that violate the Rules of Professional Conduct or
other law; or
(e) knowingly assist a judge or judicial officer in conduct
that is a violation of applicable Rules of Judicial Conduct or
other law.
B.

However, Kentucky does include non-discrimination in its Code of Judicial
Conduct.

SCR 4.300 Kentucky Code of Judicial Conduct
Canon 2: A judge shall perform the duties of judicial office
impartially, competently, and diligently.
...
Rule 2.3 Bias, Prejudice, and Harassment
(A) A judge shall perform the duties of judicial office ,
including administrative duties, without bias or prejudice.
(B) A judge shall not, in the performance of judicial duties,
by words or conduct manifest bias of prejudice, or engage
in harassment, including but not limited to bias, prejudice,
or harassment based upon race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation,
marital status, socioeconomic status, or political affiliation,
and shall not permit court staff, court officials, or others
subject to the judge’s direction and control to do so.
....
COMMENT
[1] A judge who manifests bias or prejudice in a
proceeding impairs the fairness of the proceeding and
brings the judiciary into disrepute.
[2] . . . Even facial expressions and body language, can
convey to parties and lawyers in the proceeding, jurors, the
media and others an appearance of bias or prejudice. A
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judge must avoid conduct that may reasonably be
perceived as prejudicial or biased.
C.

While Kentucky does not include non-discrimination language in its Rules
of Professional Conduct, other rules can come into play. For example, the
rules do not proscribe denying or withdrawing representation based on a
client’s status as a member of a protected class. However, should an
attorney choose to withdraw representation for such a reason, he or she
must do so in accordance with SCR 3.130.

SCR 3.130(1.16) Declining or terminating representation
(c) A lawyer must comply with applicable law requiring
notice to or permission of a tribunal when terminating a
representation. When ordered to do so by a tribunal, a
lawyer shall continue representation notwithstanding good
cause for terminating the representation.
(d) Upon termination of representation, a lawyer shall take
steps to the extent reasonably practicable to protect a
client's interests, such as giving reasonable notice to the
client, allowing time for employment of other counsel,
surrendering papers and property to which the client is
entitled and refunding any advance payment of fee or
expense that has not been earned or incurred. The lawyer
may retain papers relating to the client to the extent
permitted by other law
D.

Additionally, the Kentucky Bar Association encourages the respectful
treatment of all litigants and their attorneys through its Code of
Professional Courtesy. However, the Code is merely aspirational and
does not have the same effect as a disciplinary code.

Kentucky Bar Association Code of Professional Courtesy
(5) A lawyer should
discourteous behavior.

not

engage

in

intentionally

(6) A lawyer should not intentionally embarrass another
attorney and should avoid personal criticism of other
counsel.
E.

Even though Kentucky lacks the non-discrimination language found in the
ABA Model Rules and the rules of professional responsibility adopted by
a majority of state bars, every attorney should seek to comply with the
spirit of our professional duties as expressed in the preamble of
Kentucky’s Rules of Professional Conduct.
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SCR 3.130 Preamble: A Lawyer’s Responsibilities
(II) A lawyer, as a member of the legal profession, is a
representative of clients, an officer of the legal system and
a public citizen having special responsibility for the quality
of justice . . . .
(VII) As a public citizen, a lawyer should seek improvement
of the law, access to the legal system, the administration of
justice and the quality of service rendered by the legal
profession . . . . [A] lawyer should further the public’s
understanding of and confidence in the rule of law and the
justice system because legal institutions in a constitutional
democracy depend on popular participation and support to
maintain their authority. A lawyer should be mindful of
deficiencies in the administration of justice and of the fact
that the poor, and sometimes persons who are not poor,
cannot afford adequate legal assistance. Therefore, all
lawyers should devote professional time and resources
and use civic influence to ensure equal access to our
system of justice for all those who because of economic or
social barriers cannot afford or secure adequate legal
counsel. A lawyer should aid the legal profession in
pursuing these objectives and should help the bar regulate
itself in the public interest.
VI.

CONCLUSION
Our profession requires contact with individuals from diverse backgrounds on a
regular basis. Even without specific non-discrimination language, the spirit of our
professional code encourages the fair and respectful treatment of all parties
regardless of background.
A majority of states have moved to include non-discrimination language in their
rules of professional conduct. However, the future of such language is uncertain
as states debate the concerns of its inclusion.
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LEGAL DEVELOPMENTS AND IMPLICATIONS OF DATA BREACHES
Eric W. Richardson, Jacob D. Mahle, J.B. Lind and Brent D. Craft

I.

DATA BREACH THREATS
The proliferation of Internet use has transformed business models and driven
economic growth. But it has also introduced new threats to data security which
continue to increase in frequency and magnitude. Cyberattacks have been
estimated to cost the global economy more than $450 billion per year. Those
seeking to breach corporate data include foreign intelligence services, cyber
criminals, terrorists, "hactivists," and hate groups; and as the sophistication of the
tools they use increases, the sophistication required of the bad actors to
effectively use those tools declines.
Nearly eight billion records were compromised in 2017 through 5,207 reported
breaches including 89 breaches of one or more million records. The business
sector accounted for 83.9 percent of records exposed. These breaches stem
from various different types of threats, including but not limited to (1) credit card
skimmers; (2) hacking and malware; (3) physical theft of media containing digital
information; (4) insiders' (e.g., employees') theft of information; (5) carelessness
of those who have possession of confidential information; and (6) the use of
ransomware and denial-of-service attacks.
A.

Skimmers
Physically copying credit, ATM and debit card information. Skimmers can
be bought online – there is a low barrier to entry for those seeking to
obtain personal data through the use of these devices.

B.

Hacking/Malware
Large breaches frequently are perpetrated by hackers breaking into
corporate digital storage of personally identifiable information (PII). This
accounts for between 51 percent and 62 percent of all breaches.
Examples of "hacking/malware" breaches:


More than 47,000 Social Security numbers of current/former
employees taken from Sony, along with movies and emails.
Malware allowed hackers to find other passwords.



One hundred and ten million card records were stolen from
Target. Hackers installed malware on the HVAC vendor's system
and found login credentials to Target's systems.



Fifty-six million card records were stolen from Home Depot.
Hackers used vendor's user name and password to gain access to
perimeter of Home Depot's network. Once inside, they were able
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to gain elevated access and install malware on Home Depot's
checkout systems.
C.

Physical Theft
Although far less common now, large breaches have stemmed from
physical theft of property that contains or provides access to PII.
Examples of "physical theft" breaches:

D.



AvMed, Inc. had two unencrypted laptops stolen from a corporate
office, from which PII for more than 1.2 million customers was
compromised.



A Starbucks laptop that was stolen compromised PII for more than
97,000 employees.



When credentials were stolen from a government contractor, a
hacker planted malware in the U.S. Office of Personnel
Management's security network that exposed records of 22 million
current and former federal employees (including security
clearance records and fingerprints). This was undetected for 343
days.

Insiders
Employees or others with access to corporate information have accessed
secured information by both high-tech and low-tech means. This accounts
for a quarter of all breaches.
Examples of breaches by "insiders":


An employee of Countrywide copied customer data on a flash
drive and sold the information as sales leads to other mortgage
brokers. The employee downloaded as many as 20,000 customer
account records, including name, address, loan amounts and
Social Security numbers each week for two years.



Vodafone had personal data of two million customers breached.
An insider likely assisted in installation of malware.



South Korea Credit Bureau had 20 million records compromised
when an employee stole information off of servers.



Houston employee of U.S. Passport Agency took photos of
passport applications to steal identities. The U.S. Passport
Agency now seeks to ban employees from bringing phones to
work.
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E.

Carelessness
Weak passwords make for easy targets. Up to 80 percent of all data
breaches are attributed to stolen or weak passwords. In 2017, a hacker
was infamously able to breach the system of Hacking Team, an IT
security firm, by exploiting an engineer whose password was "P4ssword."
Some of the most common passwords of 2017 included: 123456, 12345,
football, monkey, Password, 123456789, iloveyou, login, 12345678,
letmein, admin, abc123, qwerty, 1234567, welcome, and starwars.

F.

Ransomware/Denial-of-Service Attacks
Ransomware attacks run malicious software designed to block access to
a computer system until a sum of money is paid. Denial-of-service (DOS)
attacks flood the system with additional traffic that overload it and make it
unavailable. A number of hospitals have been hit as targets that require
immediate action to recover services.
Examples of "ransomware/DOS" attacks:

II.



A DOS attack on Boston Children's Hospital caused it to lose
email service, rendered it unable to electronically route
prescriptions to pharmacies, and denied access to remotely
hosted electronic health records.



A ransomware attack on Hollywood Presbyterian Medical Center
locked access to files and led to the hospital paying a $17,000
Bitcoin ransom to recover access.



A DOS attack on ProtonMail, an encrypted email provider, led to a
ransom payment before being attacked again by new hackers.



A ransomware attack on Methodist Hospital in Henderson, KY,
encrypted files on the computer system with "Locky" ransomware,
requiring an Internal State of Emergency. The hospital had to
process on paper for six days.

TIMELINE OF A BREACH
Breaches are virtually inevitable and unfold at a rapid pace, underscoring the
need for early preparation and legal assistance. According to a study by security
firm FireEye, 96 percent of systems across all industry segments have been or
will be breached – and 27 percent of them involve advanced malware. Reactions
require quickly satisfying demands from numerous stakeholders and third parties
in the middle of one's investigation, including IT security and risk management
personnel, containment/remediation strategists, customers, payment card
brands, news media and bloggers, forensic investigators, major shareholders,
and class action plaintiffs.
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A.

Case in Point: Target
In September 2013, Target was certified as meeting the Payment Card
Industry Data Security Standard, a set of requirements designed to
ensure that all companies that process, store, or transmit credit card
information maintain a secure environment. But on November 27, 2013,
hackers began capturing data through malware. Target did not discover
the breach until federal investigators warned it on December 12, 2013.
Three days later, Target internally confirmed the breach. Hackers had
used a simple Internet search to obtain information about Target's
supplier portal and infiltrated Target's servers through compromising a
third-party vendor's system, before infecting Target's point of sale
systems with malware that collected credit/debit card information.
After another three days, online journalist Brian Krebs broke the story,
sending Target into media containment mode. Working overnight, Target
finally issued a press release at 7 a.m. the next day on December 19,
2013. The company announced that information for 40 million payment
cards was breached but said that no Personal Identification Numbers
(PINs) were stolen. Within 24 hours of that announcement, seven class
action lawsuits were filed.
Within the week, Target learned that encrypted PINs were stolen and
issued a new, corrected press release. By December 26, 2013, the wait
time at Target's call center was 45 minutes. Within two weeks of the
public announcement, 40 class action suits had been filed. On January
10, 2014, Target revised the exposure to 70 million payment cards, and
three days later issued a full apology. On February 4, 2014, Target's
Chief Financial Officer was called to testify before Congress.
In total 140 lawsuits were filed, and settlements included $10 million in
consumer class actions, $39 million in bank/financial institution class
actions, and $18.5 million in settlements with 47 states.

B.

The First 24 Hours
Companies are now expected to organize and designate an internal
response team before an incident occurs, so they are ready to pursue the
matter immediately once a breach happens. This includes following
workflow processes, incident response plans, playbooks, and decision
trees that can track and respond to the severity of the incident. Internal
response and remediation must begin immediately, including seeking
necessary contribution from members outside of the core team, including
general counsel, communication staff, board members, and other parties,
as appropriate. Directing communications to general counsel may be
critical to preserve privilege as employees seek response guidance.
The internal investigation must begin immediately. In the ensuing days,
companies should activate a forensic investigator and make initial
notifications to payment card associations, credit processors, and
acquiring banks. This includes submitting standardized initial reports to
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payment card associations. Companies should also contact appropriate
law enforcement, including the U.S. Secret Service, which plays a pivotal
role in cybersecurity infrastructure. Finally, companies should consider
contacting appropriate regulators.
C.

The First Month
Companies must be prepared to report information outside the
organization. These external communications include statutory
notifications, press releases, preparing FAQs across all media (including
social media), and insurance notices. Daily meetings and calls with
counsel will be required to prepare for calls with regulators, plaintiffs'
counsel, and payment card associations.
Prior to these actions, however, internal communications are critical to
notify employees of these measures and to include "Help Line" numbers
for questions. Scripts should be prepared for customer calls to the call
center and for employee calls to the Help Line. Consideration should be
given to notify major shareholders to stay in front of the story.
Within the first month, investigations will be commenced. Investigations
can be expected from the Securities and Exchange Commission, Federal
Trade Commission, Consumer Financial Protection Bureau, state
insurance commissioner, and state attorney general's office. Additional
governmental entities may undertake investigations as they deem
appropriate. The investigations will inquire as to whether there was
"reasonable" security and whether there was a business purpose for
collecting or retaining the breached data. If personal health information is
involved, the United States Department of Health and Human Services
Office of Civil Rights can be expected to undertake its own investigation.
These investigations will need to be satisfactorily assisted while lawsuits
likely have already been filed and responded to. All the while, internal
remediation plans must proceed.

D.

The First Year and Beyond
Throughout the rest of the year, companies can expect to be reviewing
and finalizing forensic reports, working with an investigator on results and
wording, and finalizing and implementing a remediation plan.
Negotiations of assessments with payment card associations can
continue into year two, as companies continue to cooperate with
regulatory investigators and litigate class action suits.

E.

Getting the Facts Right
As pressures mount from all sides, accuracy is critical during the
investigation and the resulting reporting. Data breach insurance is
increasingly common. These policies are very specific and require
detailed information about the claims. Coverage can hinge entirely upon
the date of the breach and whether it can be linked to other breaches. A
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dispute as to timing can cost millions. Be thorough in the investigation to
ensure accurate decisions can be made.
As the Target data breach indicates, accuracy in the public reporting of
data breaches is also critical. If the initial reports are incorrect, those
errors will only add fuel to the public response (and will certainly be used
by plaintiffs' attorneys in their inevitable lawsuits). When preparing
reports, avoid offering opinions and conclusions. These can be reached
by the reader, and it may be too early to draw final conclusions anyway. If
conclusions or opinions must be reported, avoid doing so in writing. If
writing is required, be sure to qualify the statements ("As of right now…,"
"Based on evidence currently available…," "…but the investigation is still
ongoing.") Also, avoid using figures of speech. These can be interpreted
differently and context may be lost as litigation drags on for years.
III.

RELEVANT STATUTES AND REGULATIONS
A.

Kentucky Notification Law, KRS 365.732
After South Dakota and Alabama passed laws earlier this year, all 50
states have data breach notification laws, along with U.S. territories such
as Puerto Rico, Guam, and the U.S. Virgin Islands. These define what
constitutes a breach and what constitutes personally identifiable
information – important definitions that typically trigger requirements
under the law. Further, the laws define safe harbors, notification methods,
the parties to whom notification should be made (e.g., consumers, law
enforcement, state AG, regulators), and enforcement/penalty provisions.
The Kentucky Notification Law (KRS 365.732) became effective in July
2014.
KRS 365.732(1)(b)-(c) defines information holder as "any person or
business entity that conducts business in this state." It also defines
"Personally Identifiable Information" as a person's first name/first initial
and last name in combination with one or more other elements such as:
Social Security number, driver's license number, account number or credit
or debit card number in conjunction with any required security code,
access code, or password.
KRS 365.732(1)(a) defines a breach as an "unauthorized acquisition" of
"unencrypted and unredacted data" that "compromises the security,
confidentiality, or integrity of personally identifiable information maintained
by the information holder" AND "actually causes, or leads the information
holder to reasonably believe has caused or will cause, identify theft or
fraud against any resident."
Disclosure must be made "following discovery or notification of the
breach, to any resident of Kentucky whose personal information was, or is
reasonably believed to have been, acquired by an unauthorized person."
KRS 365.732(2). Disclosure must be made "in the most expedient time
possible and without unreasonable delay." Id. Delay may be permissible
if law enforcement determines notification will "impede criminal
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investigation." KRS 365.732(4) If more than 1,000 persons must be
notified at one time, the information holder must also notify all consumer
reporting agencies and credit bureaus. KRS 365.732(7)
Notification may be provided through written notice or electronic notice if
consumers have consented to receiving such notice consistent with the
requirements of 15 U.S.C. §7001. KRS 365.732(5) Also, if cost of notice
exceeds $250,000 or a class of people is greater than 500,000, substitute
service can be made by email, conspicuous posting on a website, or
through major statewide media. Id.
Kentucky's Notification Law does not include enforcement mechanisms,
penalties, or allow for a private right of action. Plaintiffs must rely on
separate statutory or common law remedies to bring claims for violating
the law. That can pose challenges. For example, in Savidge v. PharmSave, No. 3:17-CV-00186-TBR, 2017 U.S. Dist. LEXIS 197635 (W.D. Ky.
Dec. 1, 2017,) the court denied plaintiff's claims for negligence,
negligence per se, invasion of privacy, breach of implied contract, and
intentional and negligent infliction of emotional distress stemming from
alleged violations of the law. Although plaintiffs claimed that defendant
delayed too long before notifying individuals of a breach, the court held
that no facts were pleaded that plaintiffs suffered an actual injury
stemming from the three-week delay. 2017 U.S. Dist. LEXIS 197635, at
*22-24
B.

Equifax and Proposed Legislation/Regulations
The May-July 2017 Equifax breach compromised 147.9 million
Americans' names, Social Security numbers, birth dates, addresses, and
driver's license numbers. The breach affected 40 percent of Kentucky
families. It prompted state attorneys general to strengthen data breach
protections. At least 42 states have introduced more than 240 bills or
resolutions related to cybersecurity, geared toward improving government
security practices, commissioning studies and task forces, funding
programs, targeting computer crimes, restricting public disclosure, and
promoting training.
Legislation that has been proposed in Kentucky would provide affected
Kentuckians with a free credit freeze, three free credit reports each year
from each major reporting agency, five years of credit monitoring, and
encrypted credit reports.

C.

New York Cybersecurity Regulation, 23 NYCRR 500
Effective March 1, 2017, New York's Cybersecurity Requirements for
Financial Services Companies is a first-of-its-kind regulation in the U.S.,
establishing security requirements for banks, insurance companies, and
other financial services institutions regulated by the N.Y. Department of
Financial Services. It is a potential benchmark/model for states to follow.
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The law requires covered entities to establish a cybersecurity program to
protect consumer data, a written policy approved by a board or senior
officer, a Chief Information Security Officer to oversee data/systems
protection, and controls to ensure network safety. The adopted programs
must proactively assess risks and establish protections, as well as detect
and respond to potential events. The regulation sets forth comprehensive
actions companies must take that extend to vendor and third-party
provider management. Duties may be triggered by any event that has a
reasonable likelihood of materially harming normal operations, including
unsuccessful attacks that raise potential concerns.
D.

Personal Information Security and Breach Investigation Procedures and
Practices Act, KRS 61.931-61.934
Existing law, enacted Jan. 1, 2015, requires agencies of Kentucky state
and local governments to implement policies and procedures to protect
confidential, sensitive personal information and to notify individuals if their
information has been compromised. Within 72 hours of a breach,
appropriate parties must be notified, which may include the commissioner
of the Kentucky state police, auditor of public accounts, and the attorney
general. The agency also must conduct a reasonable and prompt
investigation to determine whether the breach "has resulted in or is likely
to result in the misuse of personal information."
After investigation, if a breach was determined to occur, the agency must
provide notice to affected individuals within 35 days. As with the Kentucky
Notification Law, notice shall not be made if it would impede a criminal
investigation. Notice is not required for personal information that was/is:
redacted, disclosed to a government entity, publicly available, consented
to be made available, or in a court document.
The attorney general may bring an action in Franklin Circuit Court against
any agency for injunctive relief and/or legal remedies to enforce this law,
but it does not create a private right of action.
Agencies also must establish and implement "reasonable security and
breach investigation procedures and practices," which must be written
and in accordance with policies of the Commonwealth Office of
Technology. Legislative and judicial branches of the government must
also implement reasonable security breach investigation procedures and
practices including taking appropriate corrective action to safeguard
against such breaches.

IV.

DATA BREACH CLASS ACTION LITIGATION
Each year around 70 consumer class actions arising out of data breaches are
filed. 2017 saw an increase in filings by 7 percent. These actions involve a range
of entities (e.g., healthcare/insurers, credit reporting agencies, email providers,
retailers), and they arise under numerous theories of liability ranging from
negligence, breach of fiduciary duty, and breach of implied contract to invasion of
498

privacy and state and federal statutory violations such as the Fair Credit
Reporting Act, 15 U.S.C. §1681 et seq.
A.

Disagreement among Courts
Regardless of the claims, all plaintiffs must establish standing to get into
federal court. For a plaintiff to be deemed to have suffered an "actual or
imminent injury" that is redressable by the court, the "threatened injury
must be certainly impending." Clapper v. Amnesty Int'l USA, 133 S.Ct.
1138, 1147 (2013) (quoting Monsanto Co. v. Geertson Seed Farms, 130
S.Ct. 2743, 2752 (2010)). Harm that is merely possible or speculative is
not sufficient to invoke the jurisdiction of the federal courts, and state
courts largely follow these same rules. Data breach cases have frequently
tested this requirement, and courts have split as to whether the
circumstances of the breach itself are sufficient to establish an injury if
plaintiffs have not yet suffered monetary damage.
1.

Courts finding standing where PII is affirmatively misused.
a.

Lambert v. Hartman, 517 F.3d 433 (6th Cir. 2008).
Plaintiff, a citizen who received a speeding ticket, sought
review of a judgment from the United States District Court
for the Southern District of Ohio at Cincinnati which
dismissed under Fed. R. Civ. P. 12(b)(6) plaintiff's 42
U.S.C. §1983 action against defendants, a county clerk of
courts in his official capacity and the county board of
commissioners, arising from the publication of plaintiff's
citation on a website.
Plaintiff was a victim of identity theft after her speeding
citation, which contained personal identifying information
including her social security number, was published on the
Clerk's public website. Plaintiff claimed that the publication
of the citation violated her constitutional right to privacy
under U.S. Const. amend. XIV, but the district court held
that her alleged privacy interest was not of a constitutional
dimension. On appeal defendants asserted that plaintiff
lacked U.S. Const. art. III standing, but the court held that
plaintiff had actual financial injuries, that her injuries were
fairly traceable to the publication of her personal
information, and that credit-monitoring would redress the
injuries. The court, however, agreed with the district court
that plaintiff's injuries were properly described as financial
in nature and not liberty interests. Further, plaintiff did not
demonstrate that she had a constitutionally protectable
property interest in her personal information. Because
plaintiff failed to establish infringement of a right that was
fundamental or implicit in the concept of ordered liberty,
there was no violation of U.S. Const. amend. XIV. The
court affirmed the judgment.
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b.

Resnick v. AvMed, Inc., 693 F.3d 1317 (11th Cir. 2012).
Plaintiff customers sued defendant corporation, alleging
negligence, negligence per se, breach of contract, breach
of implied contract, breach of the implied covenant of good
faith and fair dealing, breach of fiduciary duty, and
restitution/unjust enrichment. The United States District
Court for the Southern District of Florida granted the
corporation's motion to dismiss. The customers appealed.
Two laptops containing the sensitive information of
members were stolen from the corporation's office. The
two customers became victims of identity theft ten and
fourteen months later. The appellate court determined that
the customers had standing because, inter alia, their
allegation that they became victims of identity theft and
suffered monetary damages as a result constituted an
injury in fact, and their allegations were sufficient to "fairly
trace" their injury to the corporation's failures. The
customers sufficiently alleged causation because, inter
alia, they alleged a nexus between the data breach and
the identity theft that included more than a coincidence of
time and sequence since they alleged that the sensitive
information on the stolen laptops was the same sensitive
information used to steal their identity. However, the
customers' negligence per se claim failed because Fla.
Stat. 395.3025 did not purport to regulate the corporation's
behavior. The claim for breach of the covenant of good
faith and fair dealing failed because the customers did not
allege that the corporation's shortcomings were conscious
acts to frustrate the common purpose of the agreement.
The appellate court affirmed in part as to the negligence
per se and breach of the implied covenant of good faith
and fair dealing claims, reversed in part as to the
remaining claims, and remanded to the district court for
further proceedings.

c.

In Re: Yahoo! Inc. Customer Data Security Breach
Litigation, No. 16-MD-02752-LHK, 2017 U.S. Dist. LEXIS
140212 (N.D. Cal. Aug 30, 2017).
Plaintiffs brought claims against Yahoo! after hackers stole
personal data of 1 billion user accounts. Plaintiffs alleged
injuries including stolen credit card information that led to
$900 in fraudulent purchases, inability to file tax return
because one had already been filed under a plaintiff's
Social Security number, fraudulent credit card charges that
led to $9,000 in expenses, and theft of Social Security
benefits. The court denied Yahoo!'s motion to dismiss,
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holding that the allegations stated real harm, rather than
theoretical harm.
2.

Courts finding standing based on increased risk of harm.
a.

Krottner v. Starbucks Corp., 628 F.3d 1139 (9th Cir. 2010).
Plaintiffs, employees of a coffee shop chain, sued
defendant, their employer, alleging that in failing to protect
plaintiffs' personal data that was taken when a laptop
containing the information was stolen, defendant acted
negligently and breached an implied contract under
Washington law. The U.S. District Court for the Western
District of Washington dismissed the complaint. Plaintiffs
appealed.
The district court granted defendant's motion to dismiss,
holding that plaintiffs had standing under Article III but
failed to allege a cognizable injury under Washington law.
The issue addressed by the court in its opinion was
whether plaintiffs adequately alleged an injury-in-fact. The
allegation of one of the plaintiffs that he had generalized
anxiety and stress as a result of the laptop theft was the
only present injury that plaintiffs alleged. That was
sufficient to confer standing, but only as to that single
plaintiff. However, plaintiffs alleged a credible threat of real
and immediate harm stemming from the theft of a laptop
containing their unencrypted personal data. Were plaintiffs'
allegations more conjectural or hypothetical – for example,
if no laptop were stolen and plaintiffs had sued based on
the risk that it would be stolen at some point in the future –
the court would have found the threat far less credible. On
these facts, however, plaintiffs sufficiently alleged an
injury-in-fact for purposes of Article III standing.
The court affirmed the district court's finding that plaintiffs
suffered an injury sufficient to confer standing under U.S.
Const. art. III, §2. However, the court affirmed dismissal of
their state-law claims in a memorandum disposition filed
contemporaneously with the court's opinion.

b.

Pisciotta v. Old Nat'l Bancorp, 499 F.3d 629 (7th Cir. 2007).
Plaintiff customers appealed a judgment of the United
States District Court for the Southern District of Indiana,
Indianapolis Division, which granted defendant bank's Fed.
R. Civ. P. 12(c) motion for judgment on the pleadings and
dismissed their putative class action for damages,
including compensation for past and future credit
monitoring services, based on negligence and breach of
contract resulting in a security breach. The trial court held
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that plaintiffs did not state a claim for relief and that they
did not allege an injury to establish standing to bring suit.
The customers sought compensation for the credit
monitoring services they obtained after a third-party
computer hacker obtained access to and compromised
their confidential personal information through their bank's
website. The Second Circuit rejected the trial court's
declination to find standing, recognizing that threat of
future harm or increased risk of future harm can establish
the requisite injury. Nevertheless, the court held that the
district court properly dismissed the action because the
damages sought were not compensable as a matter of
Indiana law. Indiana did not consider the harm caused by
identity information exposure, coupled with the attendant
costs to guard against identity theft, a compensable injury.
The court held that the narrowness of the defined duties
imposed, combined with state-enforced penalties as the
exclusive remedy, under Ind. Code §24-4.9 et seq.,
supported the view that Indiana did not recognize a cause
of action against a database owner for a data exposure
injury or compensate victims who undertook credit
monitoring to guard against subsequent identity theft. The
court affirmed.
c.

McLoughlin v. People's United Bank, Inc., 2009 U.S. Dist.
LEXIS 78065 (D. Conn. Aug. 31, 2009).
Plaintiff customers brought suit against a bank after
backup tapes containing unencrypted PII were lost or
stolen from a truck. The bank sought dismissal of the
claim for failure to show harm after the bank offered
individuals credit monitoring, identity theft insurance, and
free credit freezes. However, some class members were
never informed about the loss of PII. The court held that
increased risk of identity theft, nevertheless, constituted
injury under Article III. However, the court dismissed the
action as not alleging a claim for which relief could be
granted.

d.

Caudle v. Towers, Perrin, Forster & Crosby, Inc., 580
F.Supp.2d 273 (S.D.N.Y. 2008).
Plaintiff, individually and on behalf of a class, sought to
recover the costs of multi-year credit monitoring and
identity theft insurance because a laptop with his personal
information was stolen from the office of defendant
pension consultant. Plaintiff alleged that the consultant
was negligent and breached its contractual and fiduciary
duties. The consultant moved for judgment in its favor
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pursuant to Fed. R. Civ. P. 12(c) and 56, arguing, among
other things, that plaintiffs lacked standing.
The court held that plaintiffs pled an injury-in-fact based on
increased future risk of identity theft, recognizing that the
Second Circuit has found standing for increased risk of
harm in other contexts, as well as for emotional and
physiological harms. Nevertheless, the court concluded
that New York would not allow the negligence or breach of
fiduciary duty claims to proceed on the facts of the case.
Without more than allegations of increased risk of future
identity theft, plaintiff had not suffered a harm that the law
was prepared to remedy. The record demonstrated that
access to the hard drive of the laptop was passwordprotected, and there was no evidence, direct or
circumstantial, regarding the motive or capabilities of the
thief. Finally, there was no evidence that plaintiff's data had
been accessed or used by anyone as a result of the theft
nor was there any evidence that the data of any similarly
situated person had been accessed or used. The time and
expense of credit monitoring to combat an increased risk of
future identity theft was not, in itself, an injury that the law
was prepared to remedy. Plaintiff's breach of contract
claims survived because the court did not know the terms
of the contract nor could it make an intelligent decision on
the choice of law analysis. The matter was better
addressed in a subsequent summary judgment motion
after discovery on the third-party beneficiary claim.
The consultant's motion was granted as to the claims for
negligence and breach of fiduciary duty and denied as to
the breach of contract claims.
e.

Galaria v. Nationwide Mut. Ins. Co., 663 Fed. App'x 384
(6th Cir. 2016).
Plaintiffs represented 1.1 million customers and potential
customers in bringing suit against the defendant insurer
after hackers breached defendant's computer network and
stole plaintiffs' PII. Plaintiffs alleged Fair Credit Reporting
Act claims and common law torts including negligence.
The trial court held that plaintiffs alleged no injury and
lacked standing where no actual incidences of fraud or
identity theft were alleged.
The Sixth Circuit overturned the district court and held that
the complaint adequately alleged Article III standing
because they alleged that the theft of personal data placed
plaintiffs at a continuing, increased risk of fraud and
identity theft. The court held that plaintiffs need not
speculate as to harm when their data was stolen and in the
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hands of ill-intentioned criminals. Judgment reversed and
case remanded.
f.

Remijas v. Neiman Marcus Group, LLC, 794 F.3d 688 (7th
Cir. 2015).
Plaintiffs sued the retailer after they disclosed that malware
attempted to collect payment card account information
from 350,000 cards, and 9,200 cards were known to have
been used fraudulently. Claims were brought alleging
negligence, breach of implied contract, violations of state
notification laws, and violations of state unfair or deceptive
practices statutes. Defendant reimbursed the fraudulent
charges and offered all customers affected a year of free
credit monitoring and identity theft protection and the
district court held that plaintiffs did not yet suffer injury and
lacked standing to sue. The Seventh Circuit held that an
objective reasonable likelihood of future injury, including
resolving fraudulent charges and protecting future identity
theft, was sufficient to show standing. Judgment reversed
and remanded.

3.

Courts rejecting hypothetical future injury as establishing standing.
a.

Reilly v. Ceridian Corp., 664 F.3d 38 (3d Cir. 2011).
Plaintiffs, employees of a payroll customer, sued
defendant, a payroll services company, for the harm
plaintiffs allegedly suffered as a result of the hacking of
defendant's database and the theft of plaintiffs' personal
information. The U.S. District Court for the District of New
Jersey granted defendant's motion to dismiss for lack of
standing, and alternatively, for failure to state a claim.
Plaintiffs appealed.
Plaintiffs alleged that they: (1) had an increased risk of
identity theft; (2) incurred costs to monitor their credit
activity; and (3) suffered from emotional distress. The court
agreed with the district court that plaintiffs' allegations of
hypothetical, future injury were insufficient to establish
standing under Article III. Unless and until their conjectures
regarding the unknown hacker came true, plaintiffs had not
suffered any injury; there was no misuse of the information,
and thus, no harm. The alleged increased risk of future
injury was even more attenuated because it was
dependent on entirely speculative, future actions of an
unknown third-party. There was no evidence that the
intrusion was intentional or malicious. Plaintiffs alleged no
misuse, and therefore, no injury. Indeed, no identifiable
taking occurred; all that was known was that a firewall was
penetrated. The court declined to analogize the case to
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cases in the medical device, toxic tort or environmental
injury contexts. Plaintiffs' alleged time and money
expenditures to monitor their financial information did not
establish standing since they, too, were based on
hypothetical future criminal acts. The court affirmed the
judgment of the district court.
b.

Green v. eBay Inc., No. 14-1688, 2015 U.S. Dist. LEXIS 58047
(E.D. La. May 4, 2015).
Plaintiffs sued the online retailer after it disclosed customer
information was accessed during a breach, arguing that a
"statistically certain" increased risk of identity theft or fraud was
sufficient to show injury. The court rejected this argument,
maintaining that mere increased risk of injury does not establish
standing if the risk is not imminent. The court dismissed the
complaint, which did not allege any instances of identity theft.

c.

In re SuperValu, Inc., No. 14-MD-2586, 2016 U.S. Dist. LEXIS
2592 (D. Minn. Jan. 7, 2016).
Plaintiffs brought suit against the supermarket chain after its
payment system was hacked. The court held they did not have
standing to bring suit because none of the 16 named shoppers
alleged injury. Although one of the 16 plaintiffs alleged one
unauthorized charge, the court deemed it was not alleged to be
fairly traceable to the hacks giving rise to the suit. Given that after
a year and a half, that was the only alleged use of data, the court
held that the increased risk of harm was speculative and no injury
was imminent. The complaint was dismissed. Although the
Eighth Circuit permitted the one affected plaintiff's claim to
continue, on remand the court later ruled that because that plaintiff
immediately cancelled his card after the fraudulent charge, he
faced no risk of future theft. See Alleruzzo v. Supervalu Inc., 870
F. 3d 763 (8th Cir. 2017).; In re SuperValu, Inc., No. 14-MD-2586,
2018 U.S. Dist. LEXIS 36944 (D. Minn. Mar. 7, 2018).

B.

Recent Data Breach Class Actions
1.

Delkener v. Cottage Health System, et al., Case No. 30-201600847934-CU-NP-CXC (Cal. Sup. Ct. 2016).
Recent example of a state court data breach class action brought
by patients of a Cottage Health Hospital whose confidential
information and/or records were placed on the SQL Server
maintained by Cottage Health and were accessible without login
credentials, passwords, or encryption. The records were
accessed, copied and indexed by at least two third-party search
engine companies. On November 17, 2017, preliminary approval
was granted for a $2,050,000 settlement.
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2.

Giancola v. Lincare Holdings, Inc., Case No. 8:17-cv-02427-VMCAAS (M.D. Fl. Jan. 24, 2018).
Recent healthcare industry data breach class action brought by
employees of the home healthcare services firm whose personal
information was disclosed by the human resources department. A
phishing scam from an email pretending to be a Lincare executive
requested W-2 tax form information from employees. Plaintiffs
brought claims for negligence, breach of fiduciary duty, breach of
implied contract, and violation of the Florida Deceptive and Unfair
Trade Practices Act. Plaintiffs requested 25 years of bank and
credit monitoring and credit restoration services. Lincare was also
hit with $240,000 in civil penalties from the Department of Health
and Human Services for failure to implement policies and
procedures to safeguard HIPAA records. This was only the
second time HHS imposed a monetary penalty for "egregious
violations" of HIPPA.

3.

Doe v. Aetna, Inc. et al., Case No. 2:17-CV-3864-JS (E.D. Penn.
Jan. 17, 2018).
Recent health insurance data breach class action brought by
Aetna customers who were mailed HIV disclosure information that
was visible through transparent envelope windows. Plaintiffs
brought claims for negligence, negligence per se, breach of
contract, unjust enrichment, invasion of privacy, and Illinois
statutory violations. The parties reached a $17 million settlement
pending court approval, and the insurer agreed to pay a $1.5
million penalty to the New York attorney general.

C.

Notable Data Breach Class Action Cases Originally Filed in Kentucky
1.

Target.


2.

3.

Meeley v. Target Corporation, Case No. 3:14-cv-00035
(W.D. Ky. Jan. 15, 2014).

Amazon.
a.

Penson v. Amazon.com, Inc., Case No. 3:12-cv-00036
(W.D. Ky. Jan. 19, 2012).

b.

Elliott et al v. Amazon.com, Inc., Case No. 3:12-cv-00037
(W.D. Ky. Jan. 20, 2012).

Equifax (later consolidated in McGonnigal, et al. v. Equifax Inc.,
Case No. 1:17-cv-03422-WSD, (N.D. Ga. 2017)).
a.

Benson v. Equifax, Inc., Case No. 3:17-cv-564-GNS (W.D.
Ky. 2017).
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b.

Stiles v. Equifax Inc., Case No. 5:17-cv-144-GNS (W.D.
Ky. 2017).

c.

Tomlinson v. Equifax Inc., Case No. 3:17-cv-00087 (E.D.
Ky. Oct. 18, 2017).

d.

Fausz v. Equifax Information Services, LLC, Case No.
3:17-cv-00576 (W.D. Ky. Sept. 19, 2017).

e.

Anderson v. Equifax, Inc., Case No. 1:17-cv-00156 (E.D.
Ky. Sept. 11, 2017).
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KENTUCKY’S UNCLAIMED PROPERTY LAW: REPRESENTING BUSINESSES AND
CLAIMANTS
Office of the Kentucky State Treasurer Allison Ball

NOTE: This material is provided for informational purposes only. The Treasury has
compiled this information for the benefit of members of the Kentucky Bar Association,
and this shall not be published or disseminated in other form without permission from the
Office of the State Treasurer. The material and any opinions expressed therein do not
represent any official policy statement of the Treasury, and shall not be considered
binding upon the Treasury in any way.
NOTE REGARDING CITATIONS: At the time this material is being published, the
statutory changes approved during the 2018 legislative changes have not yet been
codified. Citations, therefore, are to sections of the enacting legislation.
I.

BACKGROUND OF UNCLAIMED PROPERTY LAW
Unclaimed property statutes derive from the English common law, and are based
on the principle that the sovereign has the ultimate right to take custody of
abandoned property. See Green-Kelly, Diane, "Unclaimed Property: An Ancient
Concept Creating Modern Liabilities," 32 Franchise L.J. 41 (Summer 2012). The
statutes originally applied only to real estate, and when heirs of the owner could
not be located. Id.
Over time, the statutes have expanded to cover nearly all types of personal and
intangible property. Nearly all situations involving unclaimed property are
considered to be "custodial escheats" rather than "true escheats" insofar as the
state merely takes custody of the item, and holds it in perpetuity for the owner. In
very few situations does the title to the property actually vest in the state. Most of
today’s unclaimed property laws are based on one of the previous four versions
promulgated by the National Conference of Commissioners on Uniform State
Laws (1954, 1966, 1981 and 1995). The most recent version, the Revised
Uniform Unclaimed Property Act (RUUPA) was released in 2016. See
http://www.uniformlaws.org (last visited May 1, 2018).

II.

UNCLAIMED PROPERTY LAW IN KENTUCKY
Prior to 2018, Kentucky was one of the few states that had never enacted a
version of the Uniform Unclaimed Property Act. HB 394 (2018), received
unanimous support in the Senate and originally had unanimous passage in the
House (the final House vote had a few "nay" votes due to the inclusion of a minor
Senate amendment). This broad bi-partisan support reflects the pressing need
to clarify Kentucky law. Kentucky’s version of the RUUPA was signed into law on
April 13, 2018, and will go into effect in July, 2018.
RUUPA defines "property" as follows:
(24)

"Property" means tangible property described in Section 8 of this Act or a fixed
and certain interest in intangible property held, issued, or owed in the course of a
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holder’s business or by a government, governmental subdivision, agency, or
instrumentality. The term:
(a)
Includes all income from or increments to the property;
(b)
Includes property referred to as or evidenced by:
1.
Money, virtual currency, interest, or a dividend, check, draft,
deposit, or payroll card;
2.
A credit balance, customer’s overpayment, stored-value card,
security deposit, refund, credit memorandum, unpaid wage,
unused ticket for which the issuer has an obligation to provide
a refund, mineral proceeds, or unidentified remittance;
3.
A security except for:
a.
A worthless security; or
b.
A security that is subject to a lien, legal hold, or
restriction evidenced on the records of the holder or
imposed by operation of law, if the lien, legal hold, or
restriction restricts the holder’s or owner’s ability to
receive, transfer, sell, or otherwise negotiate the
security;
4.
A bond, debenture, note, or other evidence of indebtedness;
5.
Money deposited to redeem a security, make a distribution, or
pay a dividend;
6.
An amount due and payable under an annuity contract or
insurance policy; and
7.
An amount distributable from a trust or custodial fund
established under a plan to provide health, welfare, pension,
vacation, severance, retirement, death, stock purchase, profitsharing, employee-savings, supplemental-unemployment
insurance, or a similar benefit;
The term does not include:
(a)
Property held in a plan described in 26 U.S.C. sec. 529A, as
amended;
(b)
Game-related digital content;
(c)
A loyalty card;
(d)
An in-store credit for returned merchandise; or
(e)
A gift card.

III.

WHAT IS NOT UNCLAIMED PROPERTY IN KY?
RUUPA provides very detailed definitions and listings of what should be
considered "property" that is subject to reporting. Some of the most key types of
property that are NOT considered to be subject to reporting are as follows:
A.

Section 1(24)(d)
1.

529A "ABLE" plans.

2.

Game-related digital content.

3.

Loyalty cards.

4.

In-store credit for returned merchandise.

5.

Gift cards.
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B.

IV.

Section 2
1.

Foreign transactions.

2.

Money, funds, or any other intangible property held by or owing to:
a.

A 501(c)(3) nonprofit.

b.

Minerals or other raw materials capable of being used for
fuel in the course of manufacturing, processing,
production, or mining.

3.

Wages or salaries of $50 or less that are not claimed by an
employee within one (1) year of being earned, unless the amounts
are held on a payroll card.

4.

Monies in inmate accounts and prisoner canteen accounts held by
jailer under KRS 441.137.

5.

Attorney IOLTA accounts (Kentucky Bar Association will be
releasing guidance on IOLTA accounts in the near future).

REPRESENTING A HOLDER
If you represent a business, you probably already represent a holder!
A "Holder" is a person obligated to hold for the account of, or to deliver or pay to,
the owner, property subject to this chapter. Holders should always be counseled
regarding the following:
A.

Property that is subject to Reporting

B.

Applicable Statutes of Repose
1.

Depending on the type of property, there could be different
periods of time for reporting.

2.
C.

Remember, RUUPA permits early reporting
circumstances.
Notices to be Sent to Owners, See RUUPA Section 27

D.

Which State to File Report
1.

Last address on file for the owner controls.

2.

See Texas v. New Jersey, 379 U.S. 674 (1965).
a.

under

some

Court found that where there was a conflict, real property
and tangible personal property claims would be resolved in
favor of the state where the property was located.
511

b.
3.
E.

When intangible property was involved, the state of the
owner’s last known address would have priority.

See also, Delaware v. New York, 507 U.S. 490 (1993).

No requirement to file report if you don’t have reportable property
(negative reporting). See RUUPA Section 22.

RESOURCES AVAILABLE: The Commonwealth of Kentucky publishes an
annual holder reporting book, which is available on our website.
https://treasury.ky.gov.
V.

REPRESENTING A CLAIMANT
You are currently representing claimants!
You are almost certainly representing claimants (owners). The Kentucky State
Treasurer holds approximately $500 million in unclaimed funds. Nationwide,
treasurers hold an estimated $30-40 billion in unclaimed funds.
A.

Search for Property on http://www.missingmoney.com/

B.

Request a Claims Form (an example is attached to these materials)

C.

Provide Required Documents
1.

2.
D.

Documents will vary depending on the property involved, and
usually include:
a.

Photo ID.

b.

Death certificate (if applicable).

c.

Proof of address.

Document
from
client/order
of
appointment
(probate,
guardianship, power of attorney) showing your authority to collect.

Get Paid!
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SUMMARY OF KEY PROVISIONS OF KRS CHAPTER 393A
(Citations are to Sections of 2018 HB 394 – as of the printing of this material, the sections have
not been codified)

Note: Article titles and section titles are based on RUUPA as promulgated by the
Uniform Law Commission, and do not appear in HB 394. They are included here for
informational purposes only.
Article 1. General Provisions
Section 1. Definitions
Includes definitions for Chapter 393A. Some key definitions include:
(11) "Gift card"
(12) "Holder"
(16) "Mineral Proceeds"
(21) "Owner"
(24) "Property"
Section 2. Exclusions
The Act does not cover "foreign transactions." Also lists other exclusions, including
minerals, inmate/prisoner canteen accounts, and IOLTA accounts.
Section 3. Rulemaking
Gives the Treasury authority to issue administrative regulations to implement and
administer the Chapter.
Article 2. Presumption of Abandonment
Section 4. When Property Presumed Abandoned
This is one of the larger and more important provisions in RUUPA as it covers the
presumption of abandonment for a large number of property types.
Section
(1) Traveler’s Check – 15 years after
issuance
(2) Money Order – 7 years after issuance
(3) State or municipal bonds, bearer bonds,
original issue discount bond – 3 years after
bond matures or is called
(4) Debt of business association – 3 years
after obligation to pay arises
(5) Payroll card; demand, savings, or time
deposit – 3 years after maturity

Notes
This is a change from current law, and
reflects a return to the prior 15-year limit
that was in place prior to 2008.
This is a change from current law.

Interest-bearing accounts remain in
custody of holder for period of time after
the original 3-year period
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(6) Money/credit owed to customer – 3
years after obligation arose
(7) Life or endowment insurance/annuity –
3 years after obligation to pay arose
(8) Business association dissolution – 1
year
(9) Property held by court – 1-5 years after
distributable
(10) Property held by governmental entity –
1 year after distributable
(11) Property payable in demutualization of
insurance company – 3 years
(12) Wages (other than payroll card) – 1
year
(13) Utility refund – 1 year
(14) Unclaimed pari-mutuel winning tickets
– 2 years
(15) Catchall provision – 3 years

Property may be turned over after 1 year,
but must be turned over after 5 years

Remember, wages under $50 are
excluded

Section 5. When Tax-Deferred Retirement Account Presumed Abandoned
Property held in pension or tax-deferred retirement accounts is presumed abandoned
three years after the earlier of: (1) mail returned undeliverable; (2) age 70.5 of apparent
owner; or (3) two years after date holder confirms the death of the apparent owner.
Section 6. When Other Tax-Deferred Account Presumed Abandoned
States that property held in tax deferred accounts (except for retirement accounts, supra,
and ABLE accounts) shall be presumed abandoned three years after the earlier of: (a)
date that distribution must begin to avoid tax penalties; or, (b) 30 years after opening of
the account.
Section 7. When Custodial Account for Minor Presumed Abandoned
Sets forth a three-year dormancy period for UTMA/UGMA accounts, with specific
language regarding what triggers the running of the dormancy period.
Section 8. When Contents of Safe-Deposit Box Presumed Abandoned
Contents of safe deposit box, and proceeds from sale of property by the holder by law
of the state other than this Act are presumed abandoned after five years after the earlier
of either (a) expiration of rental/lease; or (b) earliest date when lessor is permitted to
enter box and dispose of contents without authorization from lessee.
Section 9. When Stored-Value Card Presumed Abandoned
Provides that stored-value cards are presumed abandoned three years after one of
several contingencies, each of which represents owner interest in the card.
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Section 10. When Security Presumed Abandoned
A security is presumed abandoned three years after the date a second consecutive
communication is returned as undeliverable. It also contains provision regarding
notification by email.
Section 11. When Related Property Presumed Abandoned
Provides that when any property is considered abandoned, all related property right or
interest is contemporaneously abandoned.
Section 12. Indication of Apparent Owner Interest in Property
Sets forth the definition of "owner interest" in property. VERY IMPORTANT for holders.
Section 13. Knowledge of Death of Insured or Annuitant
This statute relates to what constitutes knowledge of death for companies issuing life
insurance and annuity contracts.
Section 14. Deposit Account for Proceeds of Insurance Policy or Annuity Contract
Deposit accounts for proceeds of insurance policies or annuity contracts are subject to
the same presumption of abandonment as the underlying contract.
Article 3. Rules for Taking Custody of Property Presumed Abandoned
Sections 15-21 [Summary]
Establishes rules for determining the proper address of the owner of unclaimed property,
including priority of which state should control.
Article 4. Report by Holder
Section 22. Report Required by Holder
Sets forth the general requirement of holder reporting, including no negative reporting
required.
Section 23. Content of Report
Specifies what needs to be included in a holder’s report
Section 24. When Report to be Filed
Describes time frame to be covered by report, and filing/extension deadlines. (November
1 for the 12 months preceding July 1 of that year).
Section 25. Retention of Records by Holder
Requires holder to retain records for 10 years after due date of report.
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Section 26. Property Reportable and Payable or Deliverable Absent Owner Demand
Clarifies that the owner does not have to make a demand for the property to be
reportable.
Article 5. Notice to Apparent Owner of Property Presumed Abandoned
Section 27. Notice to Apparent Owner by Holder
Sets forth general notice requirements of what holders must send prior to reporting and
turning over to the Commonwealth.
Section 28. Contents of Notice by Holder
Sets forth content of notice that holders must send.
Section 29. Notice by Administrator
Sets forth requirements for the Treasury to provide notices to owners, including
publication requirements.
Section 30. Cooperation Among State Officers and Agencies to Locate Apparent Owner
Provides that other state agencies, counties, etc., shall share information with the
Treasury upon request.
Article 6. Taking Custody of Property by Administrator
Section 31. Definition of Good Faith
Defines "good faith" for purposes of when a holder delivers property to the Treasury.
Section 32. Dormancy Charge
Allows holders to impose a "dormancy charge" so long as it is allowed by contract and
not "unconscionable."
Section 33. Payment or Delivery of Property to Administrator
Provides specifics regarding manner in which property should be transferred to the
Treasury.
Section 34. Effect of Payment or Delivery of Property to Administrator
Provides that holders are relieved of responsibility once they have, in good faith, turned
property over to the Administrator, and are entitled to indemnification.
Section 35. Recovery of Property by Holder from Administrator
Provides procedures whereby the holder can recover property from the Treasury.
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Section 36. Property Removed from Safe-Deposit Box
Provides that holders shall be reimbursed from proceeds of sale for any costs/liens
associated with maintaining the box.
Section 37. Administrator’s Options as to Custody
The Treasury may decline to take possession of items if it would be either unlawful, or if
we determine that the property has less value than the costs of sale. Also provides that
property may be delivered to Treasury prior to expiration of dormancy period if certain
criteria are met.
Section 38. Disposition of Property Having No Substantial Value; Immunity from Liability
Treasury has the right to refuse or destroy items with no value, and cannot be held liable
for doing so.
Section 39. Periods of Limitation and Repose
Five year limit for action on non-fraudulent report. Ten year limit on examinations.
Article 7. Sale of Property by Administrator
Sections 40-44. [Summary]
Provides the method through which property is sold, as well as the custody of certain
types of property.
Article 8. Administration of Property
Sections 45-48. [Summary]
Provides that the Treasury shall maintain all funds and records. It also provides authority
for expenses and service charges for the Treasury.
Article 9. Claim to Recover Property from Administrator
Section 49. Claim of Another State to Recover Property
Sets forth the process for the Treasury to return money to other states.
Section 50. When Property Subject to Recovery by Another State
This section sets out the general claims process. It also provides that claims may be
offset by certain state agencies.
Section 51. Claim for Property by Person Claiming to be Owner
Establishes authority for Treasury to create claims form, and to permit electronic claims
processing.
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Section 52. When Administrator Must Honor Claim for Property
Establishes that payment must be made if the administrator receives "sufficient
evidence" to establish ownership. Claims must be allowed or denied within 90 days.
Section 53. Allowance of Claims for Property
Payment shall be made to successful claimants within 30 days. Claims are subject to
offset by state agencies for child support arrearages or taxes.
Section 54. Action by Person Whose Claim is Denied
A person whose claim is denied has one (1) year to file a request for a Chapter 13B
administrative hearing.
Article 10. Verified Report of Property; Examination of Records
Sections 55-65. [Summary]
These sections set out the audit/examination process.
Article 11. Determination of Liability; Putative Holder Remedies
Sections 66-69. [Summary]
Provides for a procedure whereby a holder can disagree with the Treasury regarding the
finds of an examination. These sections give the holder the option of having an
administrative review OR judicial review of the Treasury’s determination of liability.
Article 12. Enforcement by Administrator
Sections 70-75 [Summary]
These provisions control judicial actions by the Treasury to enforce the statutes.
Article 13. Agreement to Locate Property of Apparent Owner Held by
Administrator
Section 76. Right of Agent or Apparent Owner to Recover Property Held by
Administrator
Finders can receive information and funds from Treasury when they properly document
that they have a contract with the owner.
Current Statutes: KRS 393.117 remains in effect, controlling "finders"
Article 14. Confidentiality and Security of Information
Sections 77-83 [Summary]
Provides for confidentiality of information, including security provisions.
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DESIGN YOUR WORKLIFE: DEVELOPING EFFICIENT WORKFLOWS THROUGH
THE SMART USE OF TECHNOLOGY
Brian Schuette, Esq. and C. David Keen, Esq.

I.

INTRODUCTORY OBSERVATIONS ABOUT THE PRACTICE OF LAW
The practice of law is often romanticized in movies, on television and in the
shows that we stream. We read books about lawyers who overcome tremendous
obstacles to deliver justice. The good guys usually prevail – with soaring
orchestral scores to emphasize the moment of triumph. There is a grain of truth
in these depictions. But fiction is fiction and reality is reality. The differences
between the two are much more prominent than the similarities.
We revel in helping people solve legal problems large and small, but the
satisfaction of being the rescuer comes at a price – sometimes, a heavy price.
Most of us spend a great deal of time trying to relieve the anxiety of people
caught up in a legal matter. They are frightened and angry. Sometimes they even
lash out at us.
So, there is no escaping the reality that the day-to-day work of a practicing
attorney, while often deeply satisfying, is just often a grind that wears us down.
More often than not, it is simply hard work that requires us to work long hours,
interact with difficult people and contend with deadline after deadline. Most of us
have those moments when we live in mortal fear of making a mistake that will
harm our clients, damage our reputations, and bring financial ruin.
These circumstances contribute to our subjective sense of well-being or
occasional lack thereof. Our sense of well-being impacts how effectively we
practice law. A sense of well-being significantly affects productivity, career
longevity (i.e. ability to avoid burnout), and the ability to have a positive impact on
the morale of others.1
It is against the backdrop of these observations that we view some very sobering
statistics concerning lawyers as a group.

II.

SOME DISTURBING STATISTICS
According to an oft-cited 1990 study by Johns Hopkins University, lawyers are
nearly four times more likely to suffer from depression than the average person.2
As many as 25 percent suffer from "psychological distress, including anxiety,
social alienation, isolation, and depression."3 Substance abuse among lawyers is

1

Eaton WW1, Anthony JC, Mandel W, Garrison R., "Occupations and the prevalence of major
depressive disorder," J. Occup. Med. Nov. 1990; 32(11):1079-87.
2

Id.

3

Andrea Ciobanu, Stephen M. Terrell, "Out of the Darkness: Overcoming Depression among
Lawyers," GPSOLO, Vol. 32 No. 2 (a publication of the American Bar Association).
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nearly twice the rate of the general population.4 Divorce rates also appear to be
higher for attorneys than members of other professions.5 Most disturbingly,
suicide rates among lawyers are significantly higher than the general population,6
a fact with which Kentucky lawyers are all too familiar.7
A recent study by two Florida State University law school professors8 delves
deeply into the question of what makes lawyers happy. One observation worth
noting is that there is a well established connection between performance and
well-being. Stated differently, the better we are at what we do, the more satisfied
we will be. That sense of doing well is an important part of what sustains us as
we push through the difficult times.
So, how can we improve when we are already doing all that we can do? The first
step is to identify what impedes performance. The second is to proactively,
deliberately address what was identified.
III.

IDENTIFYING STRESSORS THAT WE CAN DO SOMETHING ABOUT
On the most basic level, the problem that most of us face in law practice is the
sense of being overwhelmed by the demands on our time and attention. In a
way, we become victims of our own successes and expectations. We want to
help everyone. There is so much to do and simply not enough time in which to do
it. One week, we may feel as though we are about to be crushed by our
caseload. The next, the pendulum has swung to the opposite extreme so that we
feel like our business is drying up. The idea of balance just seems like a
theoretical point that we pass through on the way to one extreme or the other.
For mostof us, the more persistent condition is feeling overwhelmed.
Most simply stated, here are the things that chase us the hardest:


We feel like we are always playing defense and never playing offense.



We feel like we are spending more time on the logistics of law practice than
on the actual practice of law.

https://www.americanbar.org/publications/gp_solo/2015/march-april/out_the_darkness_
overcoming_depression_among_lawyers.html
4

Schlitz, Patrick J. "On Being a Happy, Healthy, and Ethical Member of an Unhappy, Unhealthy,
and Unethical Profession," Vand. L. Rev. 52, no. 4 (1999): 871-951; p. 874.
5

Id. at p. 877-78.

6

Id. at p. 879-80.

7

Andrew Wolfson, "Rash of Ky. lawyer suicides concerns colleagues," USA Today.
https://www.usatoday.com/story/news/nation/2013/06/03/lawyer-suicides-concern-colleagues/
2383627/
8

Lawrence S. Krieger and Kennon M. Sheldon, "What Makes Lawyers Happy? A Data-Driven
Prescription to Redefine Professional Success," 83 Geo. Wash. L. Rev. 554 (2015). Available at:
http://ir.law.fsu.edu/articles/94
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We find it difficult to return phone calls or respond to emails as promptly as
we should.



We sit up in bed in the middle of the night and exclaim, "Oh, snap!" because
we just realized that we failed to complete a particular task.

These concerns are not entirely unreasonable because they can sometimes
have disciplinary ramifications. The Kentucky Supreme Court's Rules of
Professional Conduct, SCR 3.130, set high standards for how we are to practice
law.
Our duties include:


The duty to demonstrate competence in the practice of law.9



The duty to act with diligence and promptness in representing our clients.10



The duty to keep our clients informed about the status of their cases and to
comply with their requests for information.11



The duty to expedite litigation.12



The duty to supervise the lawyers whose work you oversee and to attend to
the business of your firm.13



The duty to supervise non-lawyer assistants to assure that their actions are
consistent with the Rules of Professional Conduct.14

When you put it all together, if is no surprise that being an attorney is really difficult at
times. So, what can we do about it? Actually, a part of the solution is literally at your
fingertips. That brings us to the Big Idea of this presentation.
IV.

THE BIG IDEA

Through the smart use of technology, you can make your work life better.

9

SCR 3.130(1.1) Competence.

10

SCR 3.130(1.3) Diligence.

11

SCR 3.130(1.4) Communication.

12

SCR 3.130(3.2) Expediting litigation.

13

SCR 3.130(5.1) Responsibilities of partners, managers and supervisory lawyers.

14

SCR 3.130(5.3) Responsibilities regarding nonlawyer assistants.
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Our work lives are intertwined with our lives as a whole. Given the amount of
time that most of us devote to law practice, it is easy to see how improving our
satisfaction at work will improve our contentment overall. We are not the sum of
our work lives, but that is a big part of the equation.
Here are some of the benefits we can derive through the smart use of
technology:


You can play offense instead of defense.



You can spend more time doing lawyer things and less time performing tasks
that can be delegated to support staff.



You can improve the timeliness of your communications with clients.



You can reduce the number of "Oh, snap!" moments.

The tools that we need to make these transitions are readily available and less
expensive than ever. We're talking about technology and that is the focus of this
presentation.
V.

BASIC
HARDWARE
RECOMMENDATIONS

TECHNOLOGY

REQUIREMENTS

AND

Some people like to vacation at the beach, while others prefer the mountains.
Selecting computer hardware, offers a similar personal choice. The two basic
choices are Mac and PC. My firm uses Mac computers and other Apple products
from smartphones to tablets to Apple TV. Our bias for these products will be
obvious from our presentation, but everything we are going to share applies
equally to Apple products and PCs.
A.

Preliminary Thoughts on Hardware
1.

Buy the very best and most up-to-date hardware you can afford.
We have spent so many years making our time valuable that it
doesn't make sense to settle for tools that slow us down.

2.

The most important technological development in recent years
has been the degree of connectivity that we have between
devices. We can create a document on our laptop, edit it on our
tablet, and send it to someone for review from our smartphone.
Choose hardware that integrates as seamlessly as possible
because there is a huge benefit if you do.

3.

Consult with someone who understands how you will be using the
technology to configure your hardware. Sit with them while they do
it. You'll be surprised how much you learn. For a more detailed
discussion on selecting the right computer hardware, go to
www.designyourworklife.com.
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B.

Recommended Device List
1.

Computer.
Half of the foundation of your system is your computer. Aside from
the notion that you should buy the best you can afford, the first
decision you will have to make is whether to buy a desktop or a
laptop. Generally speaking, a desktop computer will offer greater
performance for the dollar than a laptop. The obvious downside is
that a desktop is not portable. For most attorneys, a laptop is a
better choice, even though it costs more.
Our strong preference is a MacBook Pro laptop with the fastest
processor available, as well as plenty of hard drive (or equivalent)
storage and as much RAM (working memory) as you can get. The
obvious benefit of a laptop is its portability. The good thing is that
there really is no downside when it comes to using your laptop in
your office. You can connect it to a separate monitor, mouse and
keyboard and it becomes indistinguishable from a desktop. Even
better, it is now possible to use a 4k flat screen television as your
monitor. It is relatively economical to have the same setup at your
home office. A MacBook Pro with these peripherals really does
allow you to enjoy the best of both worlds – performance and
portability.
Another benefit of using a laptop with a desktop adaptation is that
at the end of the day, you can pack your laptop up and take it with
you, eliminating the risk of someone stealing your computer from
your office. For more information about selecting the right
hardware and configuring it for use in a law office, go to:
www.designyourworklife.com.

2.

Tablet option and accessories.
The other half of the foundation of your system is your tablet. This
is another place where our biases are with a particular brand. We
prefer the iPad Pro to other tablets we reviewed. With the right
apps, you can perform about 90 percent of the tasks you once did
on a computer on a tablet. As far as accessories are concerned,
we like the Poetic brand iPad case, the Apple Smart Keyboard
(which is designed specifically for the iPad Pro) and the Apple
Pencil. We will talk more about these later.
To complement your computer and your tablet, we suggest that
you have the latest or near-latest iPhone. Aside from serving as
the primary telephone for many of us, an iPhone allows us to
communicate in a number of other ways that can exponentially
increase our ability to meet our ethical obligations under RPC 1.4,
Communication.
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To round out your hardware package, we recommend getting an
Apple TV device and connecting that to a flat screen TV on a
stand so that it is portable. The Apple TV allows you to connect
any of your Apple devices wirelessly and display your screen
(from your MacBook, iPad or iPhone) onto the TV. This is a great
way to collaborate with colleagues, review documents with clients
or use your device as a whiteboard for drawing diagrams. Just to
illustrate the point, the co-authors of this outline co-wrote the
materials and almost all of their collaboration was done using this
method.
Best of all, clients of all ages are impressed when we use
technology well. In fact it only takes a moment for the technology
to fade into the background and improve our focus on the
substance of the matter at hand. They understand their cases
better, and, most importantly, it makes us look really cool. Need
we say more?
3.

High-speed scanners.
The last item to add to your list is a high-speed scanner. You will
want one that has a sheet-feeder so that you can drop a stack of
documents in it and simply push a button. We have experimented
with a few different brands and have had the best experience with
the FUJITSU Document Scanner ScanSnap iX500. For more
information, go to http://www.fujitsu.com. There are also models
that are smaller and more portable in the ScanSnap line, and we
have had a good experience with those as well.
We should probably say a word about multi-function machines.
Printers that are also scanners, fax machines and copiers have
been around for a while. For very small jobs, a multi-function
machine is useful. But for jobs of any considerable size, you will
find yourself counting ceiling tiles while you wait for a document to
scan. It is definitely preferable to have a dedicated scanner that is
designed solely for that purpose.
Lastly, many photocopiers have a scanning function. Typically, the
speed and quality is very good, but copiers are really expensive
by comparison to the other hardware we have been discussing.
One benefit of moving to a paperless office is that you will do a
small fraction of the copying that you did even five years ago. We
are still using a copier that we bought in 2009 and hope to
continue using it for a few more years. It would be an
overstatement to say that copiers have become obsolete, but they
are certainly less central to document processing than they once
were.
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VI.

BASIC SOFTWARE/APP REQUIREMENTS AND RECOMMENDATIONS
Having laid the hardware foundation of your system, it's time to add your
software applications. Most of these are apps so well known that they don't
require elaboration.
A.

B.

C.

D.

VII.

Microsoft Office Suite
1.

Word (https://www.microsoft.com/en-us/store/b/office).

2.
3.

Excel (https://www.microsoft.com/en-us/store/b/office).
PowerPoint (https://www.microsoft.com/en-us/store/b/office).

PDF Apps
1.

Adobe Acrobat DC (https://acrobat.adobe.com/us/en/acrobat).

2.

Adobe Reader (https://get.adobe.com/reader/).

3.

Preview (https://apple.com).

Notetaking App (for tablet)
1.

Noteshelf 2 (http://www.noteshelf.net).

2.

Others (Go to Apple App Store or Google Play).

Cloud Storage
1.

Google Drive (https://www.google.com/drive/).

2.

Dropbox (https://www.dropbox.com/).

3.

Box (https://www.box.com/drive).

4.

iCloud (https://www.icloud.com).

5.

App-specific cloud storage.

ADOPTING PAPERLESS WORKFLOWS
Once you have assembled your hardware and installed your apps, it is time to
put it all to work. The heart and soul of the Design Your Worklife approach is
implementing an entirely paperless approach to practicing law. This idea is not
new. However, recent advances have made the technology so user-friendly that
you don't have to hire an IT person or become a tech nerd to utilize it. That's the
real game-changer.
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A.

Move toward a Paperless Office
The move to a paperless office is based in large part on working with
electronic media. Increasingly, documents are received in PDF format.
For example, almost all pleadings and orders in federal courts are filed
and disseminated electronically. Similarly, Kentucky state courts have
moved toward an electronic filing system that is surprisingly easy to use.
Serving copies of court filings via email is becoming the norm. Our
postage machine is looking more like a buggy whip each day.
1.

2.

B.

All the progress toward electronic documents notwithstanding, we
still find ourselves having to deal with a significant volume of
paper. That requires us to convert paper documents to PDF
format through scanning. This is an area that has changed a great
deal in the past 10 years.
Scanners have been around for a while, but reliable, high-speed
scanners used to be very expensive. Today, you can buy a highquality scanner for around $500, which is roughly 10 percent of
what an equivalent scanner cost 10 years ago.

Achieving Paperlessness
If you're still dealing with a lot of paper, it is probably time to implement a
plan to achieve paperlessness. Here's how we suggest you approach
this.
1.

Start with new cases or matters. This is a natural step to take as
you adopt a paperless approach. Once you have a process in
place for your new matters, you should move to existing active
matters. Depending on the size of your files, this can take some
time, but once you see the benefits of a paperless office, you will
want everything you have to be that way. It will seem like a lot of
work on the front end and, in some ways, it is. But once you have
implemented a paperless approach, you will find it comparatively
easy to maintain. This will remind you of the last couple of
semesters of law school – a bit of a grind. Ultimately, you made it
through and that will be the case with this process as well.

2.

Once all of your active files are converted, you can then move to
the final and most daunting task: closed files. Bear in mind that
converting closed files will become a more manageable task
because when a file starts in electronic format, closing it is as
simple as dragging and dropping a folder from your active files
location to your closed files location.
Converting closed files should be treated as a non-urgent task.
Eventually, you will complete the process of converting old closed
files, and by this time, you will have gone so far into paperless
mode that it will be hard to remember what it is like to handle a
complete paper file.
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Once you have achieved paperlessness, it is time to take
advantage of the opportunities it provides.
VIII.

PRACTICAL APPLICATION
Now, it is time to get practical. We now turn our attention to the imperative of
imposing order on your files.
A.

Imposing Order
A high degree of structure and organization is now possible with a fraction
of the time, energy, and effort necessary to operate in a paper-filled
environment. Compared to the amount of time necessary to organize
paper filing systems, this task will be relatively simple. The platform on
which your files will be organized is your cloud drive.

B.

Cloud Drive Storage
In terms of technical innovations, it is difficult to overstate the importance
of cloud storage. Just a few years ago, storing files in a central location
that could be accessed by multiple people was expensive and difficult.
Anyone who has had a file server can attest to that. The cloud makes it
possible to say goodbye to your server (preferably with a hammer or a 3
Iron). You can tell your tech guy that you won’t be seeing as much of him
unless he knows how to work in the cloud.
Of all the tasks associated with converting to a paperless office, setting
up a cloud drive is the one for which you are most likely to need
assistance. And please find someone knowledgeable to help you with this
step – initial configuration is important and will save you a lot of
headaches down the road. Let your nephew wreck someone else’s office.
The most important feature of cloud technology is the ability to
synchronize files across multiple computers and devices. The cloud
allows you to share files, store files and collaborate on files. For those of
us who remember 5" floppy discs, it really is quite amazing.
Once your cloud drive is securely set up so that everyone who needs
access has it, it is time to drill down a bit deeper to implement an
organizational scheme for your files.

C.

Folder Structure
Your cloud drive will be organized just like the directory on your old server
or the hard drive on your computer. We recommend organizing your files
by practice area. Of course, the utility of this approach depends on the
nature of your practice. Below are three possible approaches.
1.

By practice area.
a.

Churches.
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2.

3.

b.

Consumer matters.

c.

Corporations.

d.

Criminal.

e.

Domestic.

f.

Estate Planning.

g.

Guardian/WOA.

h.

Litigation.

i.

Miscellaneous.

j.

PI-Med mal.

k.

PI-MVA.

l.

PI-other.

m.

Probate.

o.

Real estate.

By active vs. closed.
a.

Active client matters (with client folders organized by last
name of client).

b.

Closed client matters (with client folders organized by last
name of client).

Variations on the theme.
a.

b.

Folder for each attorney with:
i.

Active client matters (with client folders organized
by last name of client).

ii.

Closed client matters (with client folders organized
by last name of client).

Folder for each attorney with:
i.

Churches.

ii.

Consumer matters.

iii.

Corporations.
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4.

iv.

Criminal.

v.

Domestic.

vi.

Estate planning.

vii.

Guardian/WOA.

viii.

Litigation.

ix.

Miscellaneous.

x.

PI-Med mal.

xi.

PI-MVA.

xii.

PI-other.

xiii.

Probate.

xiv.

Real estate.

Internal organization of specific client folders.
a.

Pleadings.

b.

Notices.

c.

Orders.

d.

Discovery.

e.

Pretrial.

f.

Correspondence.

g.

Medical.

h.

i.

Records.

ii.

Bills.

iii.

Timeline.

Client.
i.

Engagement letter.

ii.

Billings.
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5.

Expenses.

iv.

Liens.

v.

Authorizations.

i.

Notes.

j.

Miscellaneous.

File-naming regime.
a.

This is the most important aspect of the whole system in
terms of ease and speed of access.

b.

We recommend naming every file according to this format:
[4-digit year]-[2 digit month]-[2 digit day], followed by brief
description.

c.

Examples:

d.

IX.

iii.

i.

2017-12-09 ltr to Jones.

ii.

2017-12-10 eml to Jones.

iii.

2017-12-31 note o-c Martin.

iv.

2018-01-03 Motion to Set.

v.

2018-01-04 Notice of Depo (Smith).

vi.

2018-02-03 Bills (GGC).

vii.

2018-02-03 Med Rec (Jewish).

Here's why the file-naming regime is so important: Your
files will automatically sort in chronological order. This is
especially important for cases that take a long time to
resolve. It is also important when you are taking over a
case from another attorney because you can easily access
documents that you did not draft.

THE PAYOFF
A.

No Need to Carry Paper Files
1.

To office conferences;

2.

To out-of-office meetings;

3.

To court;
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B.

X.

XI.

4.

For take-home work; or

5.

On the road.

Rapid Access to Your Files from Your Laptop, Tablet or Smartphone
1.

For your own reference;

2.

To share with opposing counsel;

3.

To share with clients;

4.

To share with fellow members of your firm; and

5.

To share with judges.

HOW TO PREPARE FOR A PAPERLESS HEARING ON YOUR TABLET
A.

In your cloud drive, make all potentially necessary documents available
offline by creating a local copy.

B.

Using your Noteshelf 2 app, import all of the necessary or potentially
useful documents into a dedicated folder for that case.

C.

If the documents are voluminous, color code them by type or time of filing,
or both.

D.

Practice navigating from document to document so that there is no undue
delay in accessing what you need, when you need it.

E.

Breeze through the hearing and bask in finally being one of the cool kids.

F.

For evidentiary hearings or trials, you will still create hardcopies of
exhibits, for which you should either create a trial binder or print and place
in manila folders within an accordion file; you have greatly minimized
what you need to carry with you.

G.

There are portable printers that are pretty inexpensive if you truly need to
create a hardcopy document on the spot, but don't give in to this
temptation until you have tried getting signatures with an Apple Pencil on
a document created on your iPad, which you immediately distribute to the
intended recipients, including the court through e-filing or email if your
judge has only made it as far as 2005.

PAPERLESS WORKFLOW TIPS
A.

Email whenever possible.

B.

Maintain regular contact with your clients through email, text messaging
or videoconferencing (and save an incredible amount of time in the
process).
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XII.

C.

Organize your emails into practice-area-specific or client-specific folder to
keep your email inbox from overflowing.

D.

If you believe that it is necessary to generate a piece of correspondence
on letterhead, then do that in Word, save it as a PDF, and send it to the
recipient as an attachment to your email.

E.

Always e-file court documents.

F.

Send service copies of pleadings to opposing counsel – they will almost
always agree to receive them this way. If you are nervous, file a
stipulation or an agreed order that service by email will be accepted in
lieu of regular mail.

G.

For discovery, you can either place voluminous documents on a USB
drive, a CD or DVD, or upload them to a folder on your cloud drive and
share a link with the intended recipient.

H.

Keep a local copy of frequently used forms (e.g. engagement letters,
medical authorization, employment authorizations, etc.) on your tablet
and obtain signatures using your Apple Pencil or similar stylus.

STUFF YOU WON'T BE DOING ANYMORE
A.

Spending chunks of your day bogged down in logistics that are outdated,
inefficient and downright unnecessary.

B.

Searching for hardcopy documents in every nook and cranny of your
office, car, etc.

C.

Addressing envelopes (at least not as often).

D.

Spending as much on postage.

E.

Spending a bunch of money on letterhead, envelopes and fancy paper for
pleadings.

F.

Dropping hundreds of dollars per year on toner cartridges for your printer.

G.

Replacing your copier as often.

H.

Suffering painful papercuts.

I.

Sending hard copies of documents to clients.

J.

Sending multiple hard copies to counsel of record in a case.

K.

Spending time organizing or indexing paper files.

L.

Looking for space to keep your ever-growing hardcopy files.
532

XIII.

M.

Sending your runner out to deliver copies of pleadings or discovery being
sent out close to the deadline.

N.

Wondering if a document got sent out and having to wait to speak with
your assistant to find out.

O.

Forgetting to send something to a client because you can do it right now
on your tablet or smartphone.

P.

Fielding angry calls from your clients because they haven't heard from
you recently.

Q.

Handling paper documents multiple times.

R.

Forgetting what your desk looks like from being buried in paper.

S.

Apologizing to clients because your office is such a mess.

T.

Having a "malpractice" stack on your desk.

U.

Looking too busy to take a case because your office looks like you are
inundated with work that will keep you from serving the prospective client.

V.

Constantly asking support staff to retrieve a file or document for you.

W.

Sorting through documents that have been marinated in cigarette smoke.

X.

Loading a briefcase (especially one with a retractable handle and wheels)
and dragging it into court.

Y.

Suffering spinal misalignment from carrying a heavy briefcase.

Z.

Running and falling down in front of your colleagues because you don't
want to get your heavy trial case wet.

LAST STEP
We started out by looking at some of the difficulties that we face as lawyers. One
conclusion that we drew was that being better at what we do gives us an
enhanced sense of well-being. And feeling better about our professional selves
enables us to better handle the more stressful aspects of law practice. We then
decided that we can use technology to improve our efficiency and our
effectiveness. Hopefully, all of this comes together to make it easier for us to
create balance in our work lives and perhaps helps us to avoid becoming a
statistic.
So, with all of these things in mind, we encourage you to:
A.

Be Adventurous
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B.

Be Persistent

C.

Be Optimistic

D.

Be Willing to Envision Being Better at What You Do

E.

Be Happy
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ENVIRONMENTAL LAW FOR GENERAL PRACTITIONERS:
BEST PRACTICES, ACTIONS, AND DEFENSES
Randy Strobo, Mary Cromer, Greg Dutton, Sarah Jarboe & Liz Edmondson
I.

A BRIEF HISTORY OF ENVIRONMENTAL LAW
Over the course of history of Kentucky and the United States, values have
changed over the allocation and protection of our natural resources and how we
regulate pollution. Understanding how environmental laws and policies evolved
over time is imperative to understanding how our current approaches to regulate
natural resources and pollution have impacted people and the Earth, and how
the balance between protection, economic growth, and sustainability has
changed over time. Still, environmental law is relatively young compared to other
aspects of the law, and attorneys and judges are often tackling new issues
without precedent. The challenges imbedded in dealing with the environment
have a significant influence on where we live, our quality of life, and how future
generations will live. Views of nature – and how we imagine nature to be – have
deeply shaped the landscapes, economies, and social practices in which we
continue to live. Put in a historical context, the development of environmental law
reveals where we have been and where we need to go.
A.

Natural Resources
Most would be surprised to learn that the wilderness has been viewed
with repugnance and as something dangerous and against progress.
These views go back to the Bible and beyond, where punishments would
often consist of banishment to the wilderness, which was viewed as a
wasteland of physical hardship and spiritual testing.1 This idea extended
to folk traditions in Europe where the forest was full of monsters and
beasts where no children should dare venture. And then on to the first
western settlers in the United States, where William Bradford, the
Governor of the Plymouth Plantation described the surrounding
"untamed" land as a "hideous and desolate wilderness, full of wild beasts
and wild men."2 The first settlers and their successors had both a religious
and practical compulsion to tame and "civilize" the wilderness, and that
practical effort would be the basis for land expansion and natural
resource use for centuries to come.
At first, the point of converting wilderness was not to develop cities, but to
create a rural, pastoral state in a way that could control nature. In a legal
sense, this idea manifested itself most famously through the land
expansion policies of Thomas Jefferson and the early United States. The
United States was extended west by a series of land purchases, treaties,
and land conquests through the 19th Century that would give the U.S. its
continental shape today, along with all of its land and natural resources.

1

See generally James Salzman & Barton H. Thompson, Environmental Law and Policy 5-11 (4
ed. 2014).
2

Jedediah Purdy, After Nature 51 (2015).
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In the views of the federal and state governments, that land needed to be
"settled" by Western standards. A series of preemption and donation acts
including the Preemption Act of 18413 and the Homestead Act of 18624
and several other statutes granted hundreds of millions of acres of land to
private citizens. These statutes required that the land be "cultivated"
before title would transfer. That "cultivation" included farming, mining and
other development. At the same time, railroad companies were granted
millions of acres in exchange for building cross country railroads. These
statutes also ignored that, in many cases, the land had already been
inhabited and settled by Native Americans who were often forced to move
off the land. The implementation of these statutes was also chaotic,
poorly enforced, and did little to properly manage natural resources and
the lands they occupied.
One of the first and most infamous cases dealing with land utility,
cultivation, and the right to own formerly Native lands is Johnson v.
M'Intosh, 21 U.S. 543 (1823), one of the seminal early Supreme Court
cases. In Johnson, Chief Justice John Marshall held that Native American
land claims only had limited recognition under United States law. Only the
federal government could eliminate those claims and transfer the land to
settlers. In writing about the providential vision of the court that informed
its Lockean and utilitarian reasoning behind Johnson, Jed Purdy explains,
"Unless American law favored settlers and cultivators, the continent would
remain a wilderness. Nature was meant to serve human ends, which the
labor of clearing and farming could secure; wilderness was a mark of
failure."5 Although viewed with disapproval by many legal scholars,
Johnson remains the law and a constant fixture in first year property
classes.
As western expansion was completed at the end of the nineteenth
century, mindsets over wilderness, nature, and natural resources began
to change. Seeing that the seemingly infinite expansion west was now
finite, including the natural resources those lands possessed, the federal
government began to be concerned with natural resource management
and use. The government also became concerned with the loss of
wilderness, especially "sublime" wilderness, and instituted the first of
many public parks and preserves. The balance between natural resource
use and extraction and the preservation of lands was the beginning of the
modern environmental laws we have today.
One of the first battles between natural resource use and preservation
that garnered national prominence involved the Hetch Hetchy Valley in
Yosemite National Park in 1913. Gifford Pinchot, the first head of the U.S.
Forest Service and founder of the Yale School of Forestry, called for the
damming of the Tuolomne River in Hetch Hetchy Valley to supply San
3

Pub. L. No. 27-16, 5 Stat. 453.

4

Pub. L. No. 37-64, 12 Stat. 392.

5

Purdy, supra, at 83.
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Francisco with water and hydroelectric power. John Muir, the founder of
the Sierra Club and consummate preservationist, opposed the dam as a
wasteful destruction of the "sublime" Hetch Hetchy Valley. The
preservationists lost and the dam was built. However, the battle to protect
the Hetch Hetchy laid the groundwork for future challenges for unwanted
government management of natural resources.
From the time of the Hetch Hetchy Valley controversy to the 1950s, there
came an explosion in conservation groups and membership. This can be
attributed to the expansion of the middle class following World War II and
the proliferation of the U.S. interstate system. More people could afford to
visit, and had the means to visit, public lands, forests and parks across
the country. A deeper appreciation for the country's natural lands and
resources was felt. This led to the first major victory for preservation in
1954, when preservationists mounted opposition to the construction of a
dam in Echo Park, Utah, that would destroy parts of the Dinosaur
National Monument. As a result of efforts to oppose the dam, the dam
supporters eventually gave up after a compromise was reached to build a
dam on other unprotected lands.
As the conservation movement began to make strides, Congress followed
suit. The 1960s and 1970s saw passage of landmark laws such as the
Wilderness Act of 1964 (identifies and protects wilderness areas on public
lands),6 the National Historic Preservation Act of 1966 (requiring federal
agencies to evaluate the impact of federally funded or permitted projects
on historic properties),7 and the National Wild and Scenic Rivers System
(preserving rivers with outstanding natural, cultural, and recreational
values),8 among others. These laws called for the preservation of public
lands, and not the occupation, cultivation, and disposal of public lands as
the previous Homestead and Preemption Acts did. See supra.
Eventually, this regulation and management turned to private lands as
well. Congress passed the Endangered Species Act9 in 1973, one of the
most protective and controversial environmental laws in the world, which
restricts both federal action and private action that may destroy or harm
threatened or endangered species and their habitats. In 1977, the Clean
Water Act was amended to better protect wetlands on privately held
lands.
In Kentucky, application of these laws remains controversial. Eastern
Kentucky is one of the most biodiverse areas in the United States and
also has many threatened and endangered species that must be
6

Pub. L. 88–577, 78 Stat. 890.

7

16 U.S.C. §470 et seq.

8

16 U.S.C. §1271 et seq.

9

16 U.S.C. §1531 et seq.
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protected. These species must also be considered when federal and state
applications are made for such activities as surface mining, water
discharges, development and construction projects, and highway
construction. Kentucky has many federally protected lands such as the
Daniel Boone National Forest, Mammoth Cave National Park, the Land
Between the Lakes, in addition to the many state-protected lands. That is
in addition to the many private developments and lands that are regulated
by statutes like the Clean Water Act and Endangered Species Act. We
have evolved from not only preserving the "sublime," but also recognizing
the ecosystem services that ordinary land and resources provide.
B.

The Regulation of Pollutants
In the beginning, the United States was a bucolic nation with little or no
concerns about pollution. As the nation began to grow and populations
became denser, especially during and after the industrial revolution, the
impacts of pollution on public health and the environment began to
manifest. In addition to the pollution from industrial factories and
processes, innovation in the first half of the 20th century led to the
proliferation of synthetic fertilizers, pesticides, plastics, radioactive
compounds, and other pollutants across the country. In places like
Louisville, public sewage and water systems became a necessity, and
local ordinances to limit the burning of coal to heat homes and transition
to natural gas instead were passed and enforced. Many of these issues
came to a head when Silent Spring10 was published in 1962. Written by
Rachel Carson, Silent Spring documented the public health and
environmental impacts of the pesticide DDT. This resulted in a media and
political frenzy, including Congressional studies and investigations on
DDT and other pollutants.
The power of the environmental groups and the environmental movement
was tested again in Scenic Hudson Preservation Conference v. Federal
Power Commission, 354 F.2d 608 (2d. Cir 1965). Scenic Hudson was the
first federal case that an environmental group (in this case, Scenic
Hudson) was granted standing. Scenic Hudson successfully opposed
plans to develop land in the Hudson Valley into a pumped storage
hydroelectric plant. Remanded to the Federal Power Commission, the
commission adequately studied alternatives and kept a sufficient record.
Therefore, in a subsequent case against the plant, the court held that the
commission acted properly. Despite winning the case, the electric
company continued to face opposition and eventually scrapped the
project.
After Scenic Hudson, the environmental movement continued to grow.
The first Earth Day was celebrated with over 20 million people in April
1970. The U.S. EPA was formed along with the passage of the Clean Air
Act11 in 1970 by the Nixon administration, followed by the Clean Water

10

Rachal Carson, Silent Spring (1962).

11

42 U.S.C. §7401 et seq.
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Act12 in 1972, the Endangered Species Act13 of 1973, the Safe Drinking
Water Act14 of 1974, the Resource Conservation and Recovery Act15 in
1976 and Comprehensive Environmental Response, Compensation, and
Liability Act (Superfund)16 in 1980. However, since that time,
environmental law and regulation has undergone a constant change.
After the proliferation of environmental laws and regulations in the 1970s,
the 1980s saw a sea change wherein environmental laws and the
enforcement of those laws were scaled back. Political partisanship also
created stagnation in the development and improvement of environmental
laws. When Barack Obama took office in 2013 for his second term,
almost two decades had passed since the last significant amendment to a
major environmental legislation – the 1990 amendments to the Clean Air
Act and the 1996 Safe Drinking Water Act amendments.17 That
Congressional inaction has been extended to climate change, perhaps
the most substantial environmental dilemma of our time.18 There is no
doubt that environmental law and regulation will continue to remain a
controversial, yet fascinating, field of law for some time.
II.

COMMON LAW V. STATUTORY LAW AND REGULATION
Before the advent of the above statutes and regulations, the regulation of
pollution did not exist. Instead, victims of pollution had to rely on traditional
common law doctrines of nuisance and trespass, which was problematic from an
environmental perspective. For example, while an attorney could readily
calculate and present past damages, future damages is much more difficult to do
accurately. Further, private nuisance actions can only be brought to remedy
private property damage. Lawsuits for damage to public resources such as
damage to trees in a public forest, pollution to a public waterway, or air pollution
could only be brought pursuant to a public nuisance action. This is difficult for a
purely public injury because a private citizen has standing to sue for public
nuisance only if she has sustained or will sustain damages of a special character
that is different from the injuries suffered by the public generally. See East Cairo
Ferry Co. v. Brown, 25 S.W.2d 730 (Ky. 1930), infra. Lastly, when there are
multiple sources of pollution or the source of the pollution is attenuated,
establishing proximate cause becomes difficult.

12

33 U.S.C. §1251 et seq.

13

16 U.S.C. §1531 et seq.

14

42 U.S.C. §300f et seq.

15

42 U.S.C. §6901 et seq.

16

42 U.S.C. §9601 et seq.

17

Salzman, supra, at 15.

18

In light of Congressional inaction, the Obama Administration and the U.S. EPA took regulatory
action pursuant to §111(d) of the Clean Air Act. That action was highly controversial resulting in
multiple lawsuits against the U.S. EPA. See West Virginia v. EPA (In re Murray Energy Corp.),
788 F.3d 330 (D.C. Cir. 2015).
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Considering these difficulties, a regulatory approach is advantageous. Regulating
can provide future protections and can stop potential pollution before it can do
harm. Causation is not an issue because pollution is regulated at the source and,
if done right, there will be no or minimal harm. There is also no distinction
between what land is protected by a pollution controlling regulation; all lands and
people will benefit. The challenge is choosing a regulatory approach and limit
that can achieve the optimal level of environmental protection at the lowest social
cost.
Still, common law doctrines are important legal tools to protect against damage
to individuals and the environment. Recognizing what causes of action are
available to an attorney, how to apply those causes of action, and how to defend
them is imperative to a successful environmental law practice. Those causes of
action are explored in the following sections.
III.

TRADITIONAL COMMON
ENVIRONMENTAL TORTS

LAW

REMEDIES

IN

THE

CONTEXT

OF

Federal and state environmental laws and regulations usually only
play an evidentiary role in an action seeking property damages, by
possibly helping to prove some element of a common-law claim. .
. . These laws do not ordinarily serve as a basis for private parties
to recover damages for personal injury and property damage
caused by others. 37 Am. Jur. Proof of Facts 3d 439 §9.
A.

Nuisance
The common law cause of action for nuisance is premised upon an
unreasonable interference with the use and enjoyment of property. A
private nuisance is the unreasonable, unusual, or unnatural use of one's
property so that it substantially impairs the right of another to peacefully
enjoy his property. 37 Am. Jur. Proof of Facts 3d 439 §5. The common
law of nuisance in Kentucky has been codified in KRS 411.500 to
411.570.
KRS 411.500:
It is the intent of the General Assembly to restate and
codify in KRS 411.500 to 411.570 the common law of
nuisance as existing in the Commonwealth on May 24,
1991. As a codification, the common law shall be
continued by KRS 411.500 to 411.570 which shall apply to
all actions whether now pending or subsequently brought.
Matters not specifically addressed in KRS 411.500 to
411.570 shall be governed by common law.
KRS 411.570:
KRS 411.500 to 411.570 shall not be construed as
repealing any of the statutes or common law of the
Commonwealth relating to nuisance, nor shall be
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construed to abridge any other rights or remedies available
for personal or property damage, but shall be held and
construed as ancillary and supplemental thereto.
1.

Private nuisance.
KRS 411.500 to 411.570 govern causes of action for private
nuisance. KRS 411.520 provides as follows:
(1) Any and all proceedings in the nature of actions
for private nuisance as heretofore arising at
common law shall be governed by KRS 411.500 to
411.570.
(2) A private nuisance shall be either a permanent
nuisance or a temporary nuisance, but shall not be
both.
"[I]n Kentucky, nuisance is primarily concerned with some use of
property by a defendant which causes sufficient annoyance to an
adjacent property possessor that interferes with the use of the
adjacent land to such a degree that its value is materially
reduced." Rockwell Int'l Corp. v. Wilhite, 143 S.W.3d 604, 626-27
(Ky. App. 2003). There are multiple factors to establish a private
nuisance. While the statutes were not intended to alter common
law nuisance claims, the Kentucky Court of Appeals notes that
"there is some discrepancy between the statutes and the common
law regarding the precise elements to be employed." According to
Louisville Refining Co. v. Mudd, 339 S.W.2d 181 (Ky. 1960),
the existence of a nuisance must be ascertained on
the basis of two broad factors, neither of which may
in any case be the sole test to the exclusion of the
other: (1) the reasonableness of the defendant's
use of his property, and (2) the gravity of harm to
the complainant. Both are to be considered in the
light of all the circumstances of the case, including
[1] the lawful nature and location of the defendant's
business[;] [2] the manner of its operation[;] [3]
such importance to the community as it may have[;]
[4] the kind, volume, time and duration of the
particular annoyance[;] [5] the respective situations
of the parties[;] and [6] the character (including
applicable zoning) of the locality.
KRS 411.550 presents the illustrative factors to be considered in
determining the existence of a private nuisance:
(1) In determining whether a defendant's use of
property constitutes a private nuisance, the ... trier
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of fact shall consider all relevant facts and
circumstances including the following:
(a) The lawful nature of the defendant's use of the
property;
(b) The manner in which the defendant has used
the property;
(c) The importance of the defendant's use of the
property to the community;
(d) The influence of the defendant's use of property
to the growth and prosperity of the community;
(e) The kind, volume, and duration of the
annoyance or interference with the use and
enjoyment of claimant's property caused by the
defendant's use of property;
(f) The respective situations of the defendant and
claimant;
(g) The character of the area in which the
defendant's property is located, including, but not
limited to, all applicable statutes, laws, or
regulations.
(2) A defendant's use of property shall be
considered as a substantial annoyance or
interference with the use and enjoyment of a
claimant's property if it would substantially annoy or
interfere with the use and enjoyment of property by
a person of ordinary health and normal sensitivities.
Id. at 626-27.
2.

Public nuisance.
"A public nuisance is intended to protect from injuries to the public.
Where an act threatens public health, safety, comfort, property,
sense of decency, or morals it will be declared a public nuisance.
Cases where claims of a public nuisance have been made have
included trafficking in drugs, operating a garbage dump, operating
a junkyard, blocking a street, and polluting a stream." Ky. L. of
Damages §31:3, Injuries from public nuisance. As stated in W. G.
Duncan Coal Co. v. Jones, 254 S.W.2d 720, 723 (Ky. 1953),
The only difference between a private nuisance and
a public nuisance is the extent or scope of the
injurious effect. The former affects an individual or
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a limited number of individuals only. The latter
affects the public at large, or such of them as may
come in contact with it. There is no difference in the
nature or character of the nuisance itself.
A private citizen has standing to sue for public nuisance if he has
sustained or will sustain damages of a special character that are
different from the injuries suffered by the public generally. East
Cairo Ferry Co. v. Brown, 25 S.W.2d 730 (Ky. 1930). In other
words, "where a citizen suffers an injury different in kind than the
public at large, he or she may bring an action for the public
nuisance. In addition, if the public nuisance also interferes with the
use of property, the individual may bring the action as a private
nuisance." §31:1.Definitions, Ky. L. of Damages §31:1; see also
13 Ky. Prac. Tort Law §14:2, Public Nuisance (2015 ed.)
Once the existence of a nuisance is established, one must
determine whether it is permanent or temporary.
3.

Temporary/permanent.
Temporary nuisance and permanent nuisance are defined by the
following Kentucky statutes.
a.

KRS 411.530(1): A permanent nuisance shall be any
private nuisance that:
(a) Cannot be corrected or abated at reasonable expense
to the owner; and
(b) Is relatively enduring and not likely to be abated
voluntarily or by court order.

b.

KRS 411.530(2): A permanent nuisance shall exist if and
only if a defendant's use of property causes unreasonable
and substantial annoyance to the occupants of the
claimant's property or unreasonably interferes with the use
and enjoyment of such property, and thereby causes the
fair market value of the claimant's property to be materially
reduced.

c.

KRS 411.510(2): "Fair market value" means the price that
a person who is willing but not compelled to buy would pay
and a seller who is willing but not compelled to sell would
accept for property.

d.

KRS 411.540:
(1) Any private nuisance that is not a permanent nuisance
shall be a temporary nuisance.
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(2) A temporary nuisance shall exist if and only if a
defendant's use of property causes unreasonable and
substantial annoyance to the occupants of the claimant's
property or unreasonably interferes with the use and
enjoyment of such property, and thereby causes the value
of use or the rental value of the claimant's property to be
reduced.
e.

4.

KRS 411.510(3): "Fair rental value" means the price a
lessee who is willing but not compelled to lease would pay
and a lessor who is willing but not compelled to lease
would accept.

Defenses.
a.

Prescriptive use.
One defense to private nuisance is prescriptive use. "[I]t
seems to be the majority rule that the right to maintain a
private nuisance may be acquired by prescription." W. G.
Duncan Coal Co. v. Jones, 254 S.W.2d 720, 722 (Ky.
1953). In summary, a party that creates a nuisance for 15
years acquires the right to continue the nuisance under the
same circumstances and conditions. "But the right is not
unqualified. If the nuisance is progressive in character, or
has been enlarged during the prescriptive period relied
upon to establish the easement, the defense of
prescriptive easement is not available." Id. at 723.
There is no prescriptive use defense to a public nuisance.
"There is no prescriptive right to maintain a nuisance not
purely private." Green v. McCloud, 197 S.W.2d 258, 260
(Ky. 1946); see also W. G. Duncan Coal Co. v. Jones, 254
S.W.2d 720, 722-23 (Ky. 1953) (explaining prior case law
disallowing prescriptive rights to operate a public
nuisance).

b.

Coming to the nuisance.
"Coming to the nuisance" refers to a plaintiff who acquires
or improves his land after a nuisance interfering with it has
come into existence. Restatement (Second) Torts §840D.
In Kentucky, as in most jurisdictions, "coming to the
nuisance" is not a bar to a nuisance action. Rather, it is
treated as a factor to consider in determining whether a
nuisance is actionable. 13 Ky. Prac. Tort Law §14:4,
Coming to the Nuisance (2015 ed.). This factor is reflected
in KRS 411.550(1)(f), which states that "[t]he respective
situations of the defendant and claimant" should be
considered in determining whether a private nuisance
exists.
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For instance, the court in W.G. Duncan, 254 S.W.2d at
723, stated that "the fact that plaintiff purchased his farm at
a time when the nuisance may have existed does not stop
him from maintaining an action of this character … But this
may be considered as a factor in the determination of the
"equities" of the case." Likewise, in C. Rice Packing Co. v.
Ballinger, 223 S.W.2d 356 (Ky. 1949), the court held that it
did not matter that some of the plaintiffs moved into the
neighborhood after the defendant's slaughterhouse and
meat packing company had been established and
operating for many years. "It is still the duty of appellant to
so conduct its operations as not to interfere with appellees'
use and enjoyment of their homes." Id. at 359.
5.

Injunctive relief.
Injunctive relief is available to abate an existing nuisance or enjoin
a threatened nuisance. In Hamlin v. Durham, 32 S.W.2d 413, 414
(Ky. 1930), the Court explained that
[w]here it is sought to enjoin an anticipated
nuisance, it must be alleged and proven that the
proposed construction or the use to be made of the
property will be a nuisance per se, or that a
nuisance must necessarily result from the
contemplated act or thing. An injunction will not be
granted on the ground merely of anticipated danger
or in apprehension of it, but there must be at least a
reasonable probability that the injury will be done if
no injunction is granted. A court of equity should
enjoin a threatened or anticipated nuisance only
where an irreparable injury will necessarily result.
See also Curry v. Farmers Livestock Mkt., 343 S.W.2d 134, 137
(Ky. 1961) ("[I]t is settled that if a threatened activity will
necessarily result in a nuisance it may be enjoined.").
Additionally, courts will not abate an existing nuisance if an
adequate remedy at law exists for the conduct. Hughes v. Call,
294 S.W.2d 532, 532-33 (Ky. 1956).

6.

Damages.
KRS 411.560(1) describes the damages allowable for a private
nuisance as follows:
(a) If the nuisance is a permanent nuisance,
compensatory damages shall be measured by the
reduction in the fair market value of the claimant's
property caused by the nuisance, but not to exceed
the fair market value of the property;
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(b) If the nuisance is a temporary nuisance and:
1. The claimant occupied the property during the
continuance of the nuisance, compensatory
damages shall be measured by the diminution in
the value of the use of the property which resulted
from the nuisance; or
2. The claimant did not occupy the property during
the continuance of the nuisance, compensatory
damages shall be measured by the diminution in
the fair rental value of the property which resulted
from the nuisance.
Thus, "in a [permanent] nuisance case the annoyance and
interference with the use of property are the injury, and the
reduced market value is the measure of damages." Rockwell Int'l
Corp., 143 S.W.3d at 627. And the measure of damages for a
temporary nuisance is the diminution in the value of the use of the
property.
The statute specifically provides for damages to plaintiffs who did
not occupy the property by awarding them the diminution in the
fair rental value of the property. A person may bring an action for
private nuisance if the person "has an ownership interest or
possessory interest in the property alleged to be affected by the
nuisance." KRS 411.560(5).
Punitive damages are also recoverable under certain
circumstances. "A claimant may recover punitive damages for a
private nuisance if the claimant recovers damages pursuant to this
section and the defendant's conduct in engaging in the specific
activity which is alleged to be the nuisance meets or exceeds the
standards set forth in KRS 411.184. All provisions of KRS 411.184
and 411.186 shall apply to claims for punitive damages." KRS
411.560(4).
Under KRS 411.560(3),
No damages shall be awarded for annoyance,
discomfort, sickness, emotional distress, or similar
claims for a private nuisance. In the event a claim
for injury or damage to a person is asserted in the
same proceeding as a claim for damage to the
claimant's property caused by a private nuisance,
liability for such personal injury or damage shall be
determined on the basis of applicable principles of
tort law independent of whether the defendant's
use of property is found to constitute a nuisance.
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Lastly, subsection (2) of KRS 411.560 states that a defendant who
contributes to a nuisance is responsible for damages to the extent
of the defendant's proportionate contribution.
B.

Trespass
Contamination that physically enters a landowner's property gives rise to
a claim for trespass because it is an invasion of a possessor's interest in
the exclusive possession of land. 37 Am. Jur. Proof of Facts 3d 439 §4.
"In the case of Randall v. Shelton, 293 S.W.2d 559, 562 (Ky. 1956), the
Court set forth the three situations where an interference with property will
support an award of damages in Kentucky: intentional trespass; extrahazardous activity; and negligent trespass that causes a harm or injury."
Smith v. Carbide & Chemicals Corp., 226 S.W.3d 52, 55 (Ky. 2007).
"The owner of land may maintain the appropriate action to recover
damages for any trespass or injury committed thereon, or to prevent or
restrain any trespass or other injury thereto or thereon, notwithstanding
the owner may not have the actual possession of the land at the time of
the commission of the trespass." KRS 381.230.
The statute of limitations is five years pursuant to KRS 413.120.
1.

Intentional/negligent.
Intentional trespass is a strict liability claim for which proof of
actual harm is not required. Smith v. Carbide and Chemicals
Corp., 226 S.W.3d 52 (Ky. 2007). "Property owners are
traditionally afforded far-reaching legal protections in the exclusive
use and enjoyment of their land. Any intended intrusion or
encroachment which is not privileged is actionable without regard
for the shortness of the period of the interference, or the absence
of pecuniary harm." Id. at 54. "[W]here a trespass has been
committed upon the property of another, he is entitled at least to
nominal damages for the violation of his rights." Id. at 55.
Contrary to intentional trespass, proof of actual damage is an
essential element of negligent trespass. Rockwell Int'l Corp. v.
Wilhite, 143 S.W.3d 604, 619-20 (Ky. App. 2003). Kentucky
follows the Restatement (Second) of Torts §165, which provides
that:
One who recklessly or negligently, or as a result of
an abnormally dangerous activity, enters land in the
possession of another or causes a thing or third
person so to enter is subject to liability to the
possessor if, but only if, his presence or the
presence of the thing or the third person upon the
land causes harm to the land, to the possessor, or
to a thing or a third person in whose security the
possessor has a legally protected interest.
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[A]ctual harm refers to a physical injury to the
property. In a case of PCB contamination of land,
the contamination had to be in a sufficient
concentration to pose a health hazard in order to
cause a permanent physical injury to the property.
Rockwell Int'l Corp, 143 S.W.3d at 620-21. In Rockwell Int'l. Corp.,
143 S.W.3d 604, the court held that minimal presence of PCB did
not constitute actual harm for purposes of landowners' negligent
trespass action. Although the land was exposed to PCBs there
was no present injury to the land or persons thereon. The
Rockwell court reasoned that the mere presence of PCBs itself
was not an injury and that some physical harm needed to be
shown. Id. at 623.
In Merrick v. Diageo Americas Supply, Inc., 5 F.Supp.3d 865
(W.D. Ky. 2014), the court held that the plaintiff property owners
stated a claim for negligent trespass based on a neighboring
distillery's ethanol emissions, which allegedly combined with
condensation on the plaintiff's property to create a fungus. The
landowner claimed that as a result of the distillery's operations, the
operator breached a duty of care to not cause ethanol to
physically invade the neighbor's property.
2.

Extra-hazardous activity.
The standard for ultra-hazardous activity resulting in a trespass is
provided in the Restatement (Second) of Torts §519, which states:
(1) One who carries on an abnormally dangerous
activity is subject to liability for harm to the person,
land or chattels of another resulting from the
activity, although he has exercised the utmost care
to prevent the harm.
(2) This strict liability is limited to the kind of harm,
the possibility of which makes the activity
abnormally dangerous.

3.

Injunctive relief.
Injunctive relief for a continuing trespass is generally available.
"Injury of the character here involved has many times been held to
constitute a continuing trespass, for which damages or an
injunction may be obtained at any time, the only limitation being
that damages cannot be recovered for so much of the injury as
occurred more than five years before commencement of the
action." West Ky. Coal Co. v. Rudd, 328 S.W.2d 156, 160 (Ky.
1959).
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Earlier statements of the law emphasize that injunctive relief for
this tort is contingent upon the inadequacy of a legal remedy.
It is a general rule that the remedy by injunction
does not lie to prevent a mere trespass, if the injury
that may be inflicted is not irreparable, and if there
be an adequate legal remedy. The ground upon
which equitable intervention proceeds is the
inadequacy of the legal remedy, and this is the
broad foundation of remedial jurisdiction in equity.
The policy of the law is reparation for an injury,
while that of equity is prevention; and the latter only
supplies the deficiencies of the former in the
prevention of trespasses, when the law does not
furnish a complete remedy.
***
[A]n injunction . . . will now ordinarily be granted if
the threatened trespass will destroy the very
substance of the estate "in the character in which it
has been enjoyed;" or, if so permanent and
continuous that it can never be said to be complete,
so that the injury can be computed; or, if the injury
cannot be estimated in money; or, if so vexatiously
persisted in that a multiplicity of suits must result;
or, if committed by one who is insolvent, and
against whom a verdict will be valueless.
Hillman v. Hurley, 82 Ky. 626, 628-29 (1885).
4.

Damages.
The seminal case regarding damages for trespass is Smith v.
Carbide & Chemicals Corp., 226 S.W.3d 52, 55 (Ky. 2007). The
Smith Court explains that while proof of actual injury is not
required to state a claim for intentional trespass, it is required in
order to establish the amount of damages.
Kentucky law allows the recovery of just
compensation (not merely nominal damages) upon
proof of actual injury to the real estate. Once the
particular injury to real estate is shown, the
diminution in fair market value is a recognized
measure of damages. The preliminary question in a
contamination case in Kentucky is at what level
does the trespass evolve from a mere stigma, or
damage to the reputation of the realty, into an
actual injury or harm?
Id. at 55.
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A decrease in the fair market value does not qualify as actual
harm because it is only a means of measuring the harm. Id. at 56.
Rather, actual injury is "an interference with an owner's use of the
land." Id. "[M]ere damage to the reputation of realty does not
entitle one to recovery, as that injury is more imaginary than real.
Likewise, the mere presence of contaminants may only damage
the property's reputation and not its use." Id.
The Smith Court held that an "intrusion (or encroachment) which
is an unreasonable interference with the property owner's
possessory use of his/her property is sufficient evidence of an
actual injury (or damage to the property) to award actual
damages." Id. Property owners are not required to prove
contamination that is an actual or verifiable health risk, nor are
they required to wait until government action is taken. For
example,
When the parcel's groundwater is contaminated,
whether by imperceptible particles or visible
particles, to the extent that it cannot be used for
consumption by humans, animals, or crops, there is
an actual injury. When ponds and streams have to
have signs posted to prevent swimming, fishing,
drinking, or other otherwise normal uses, there is
an unreasonable interference with one's use and
enjoyment. The amount of harm, if any, to the
individual parcels, and the corresponding measure
of actual or compensatory damages will depend
upon the proof introduced at trial – an issue of fact.
Ellison, 32 S.W.3d at 70. To the extent that the
property owners prove actual or compensatory
damages for the harm (the cost of restoring the
property to the pre-trespass condition), "the amount
by which the injury to the property diminishes its
total value operates as an upper limit on any
damage recovery." Id. Thus, the diminution in the
property's value due to an intentional trespass is a
recognized measure of damages after, or if, an
actual injury has been found.
Id. at 56-57.
a.

Temporary trespass.
A temporary trespass can be abated or discontinued at
any time. Kentucky Mountain Coal Co. v. Hacker, 412
S.W.2d 581, 583 (Ky. 1967). When trespass to property is
temporary, the measure of damages is the "depreciation in
the rental value of the land if such land had been rented
out, or the diminution in the value of the use of the land
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during the time of the trespass." Middle States Coal Co. v.
Hicks, 608 S.W.2d 56, 57 (Ky. App. 1980).
b.

Treble damages for timber.
Also, be aware that treble damages are available when a
person trespasses and cuts timber. KRS 364.130 states
that
[A]ny person who cuts or saws down, or
causes to be cut or sawed down with intent
to convert to his own use timber growing
upon the land of another without legal right
or without color of title in himself to the
timber or to the land upon which the timber
was growing shall pay to the rightful owner
of the timber three (3) times the stumpage
value of the timber and shall pay to the
rightful owner of the property three (3) times
the cost of any damages to the property as
well as any legal costs incurred by the
owner of the timber.

C.

Negligence
The negligence doctrine can be used in environmental litigation when
someone negligently releases a contaminant into the environment that
causes personal injury or property damage to others. It requires proof of
a duty of care owed to plaintiff by defendant, breach of that duty by the
defendant, which is a proximate cause to the plaintiff's injury. Id. at §7.
To establish a duty of care it must be reasonably foreseeable that a
particular act or omission by the defendant would cause injury to the
plaintiff.


Negligence per se.
In a negligence per se claim, proof of violation of a statute or
regulation establishes breach of the defendant's duty of care.
"Negligence per se is merely a negligence claim with a statutory
standard of care substituted for the common law standard of care.
KRS 446.070 provides an avenue by which a damaged party may
sue for a violation of a statutory standard of care if the statute in
question provides no inclusive civil remedy and if the party is
within the class of persons the statute is intended to protect.
Hargis v. Baize, 168 S.W.3d 36, 40 (Ky. 2005). It provides that "[a]
person injured by the violation of any statute may recover from the
offender such damages as he sustained by reason of the violation,
although a penalty or forfeiture is imposed for such violation."
Young v. Carran, 289 S.W.3d 586, 588-89 (Ky. App. 2008)
(internal quotations omitted).
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It is important to note that "Kentucky courts have held that the 'any
statute' language in KRS 446.070 is limited to Kentucky statutes
and does not extend to federal statutes and regulations or local
ordinances." Id. Thus, there is no negligence per se claim based
upon violations of federal environmental statutes or regulations.
D.

Public Trust Doctrine
The public trust doctrine has not yet been utilized in Kentucky. The
following provides a useful summary of the doctrine and how it is used in
other states:
The public trust doctrine is an ancient Roman law doctrine
which provides that states must hold certain natural
resources, particularly submerged lands under tidal and
navigable waters, in trust for the use and benefit of the
public and future generations. Prior to 1970, U.S. courts
limited application of the doctrine primarily to cases
involving efforts to preserve public access to water
resources for commerce, recreation, transportation, and
fishing. In 1970, however, Joseph Sax argued in an
influential law review article that the public trust doctrine
could be an alternative and complementary means of
forcing state agency officials to protect natural resources
even when strong environmental protection legislation did
not require such action or provide standing to those who
wished to protect natural resources. Environmental groups
and individuals took up the call to arms and convinced
courts in many states to adopt a more expansive use of the
public trust doctrine to protect a broad range of natural
resources. Excellent legal scholarship has catalogued the
number and range of cases over the years and serves to
emphasize just how important a role the common law
public trust doctrine has become in the past several
decades.
Alexandra B. Klass, "The Public Trust Doctrine in the Shadow of State
Environmental Rights Laws: A Case Study," 45 Envtl. L. 431, 432-33
(Spring 2015) (citations omitted).
See the following cases for examples of how Tennessee courts apply the
public trust doctrine:


State v. Muncie Pulp Co., 11 Cates 47 (Tn. 1907): The soil under
the water of a navigable river, as well as the water, is held by the
state for the use and in trust for the public, so long as the river
continues to be navigable.



Parmelee v. T.L. Herbert & Sons, 13 Tenn. App.101 (Tn. App.
1930): a suit to enjoin defendants from invading complainants'
riparian rights by dredging and taking sand and gravel from Hill's
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Island in the Cumberland River, about twenty miles above
Nashville, and to recover damages: (1) for the value of the sand
and gravel taken and appropriated above pool level; and, (2) for
the destruction of complainants' bathing beach and accretions
below low water mark.
E.

Others
1.

Battery.
The tort of battery is not commonly alleged in Kentucky within the
context of environmental complaints. However, in other
jurisdictions, the tort is used where plaintiffs are exposed to
harmful chemicals. For example, in Werlein v. U.S., 746 F.Supp.
887 (D. Minn. 1990), persons allegedly exposed to
trichloroethylene and other chemical discharges filed actions
under federal and state statutes governing toxic pollution as well
as common-law claims of nuisance, trespass, battery, and
intentional and negligent infliction of emotional distress.
Under Kentucky law, battery is any unlawful touching of the
person of another, either by the aggressor or by any substance
set in motion by him or her. Andrew v. Begley, 203 S.W.3d 165,
171 (Ky. App. 2006).

2.

Conversion.
Conversion is an intentional tort that involves the wrongful
exercise of dominion and control over the property of another. In
Kentucky, a claim of conversion consists of the following
elements:
(1) the plaintiff had legal title to the converted
property;
(2) the plaintiff had possession of the property or
the right to possess it at the time of the conversion;
(3) the defendant exercised dominion over the
property in a manner which denied the plaintiff's
rights to use and enjoy the property and which was
to the defendant's own use and beneficial
enjoyment;
(4) the defendant intended to interfere with the
plaintiff's possession;
(5) the plaintiff made some demand for the
property's return which the defendant refused;
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(6) the defendant's act was the legal cause of the
plaintiff's loss of the property; and
(7) the plaintiff suffered damage by the loss of the
property.
Jones v. Marquis Terminal, Inc., 454 S.W.3d 849, 850-52 (Ky.
App. 2014).
Conversion actions within the environmental context involve the
misappropriation of natural resources existing on a landowner's
property. For example, in Harrod Concrete & Stone Co. v.
Crutcher, 458 S.W.3d 290, 296-97 (Ky. 2015), landowners
brought a trespass action involving conversion against an operator
of a subsurface limestone quarry. The plaintiffs sought damages
for the removal of 164,000 tons of limestone from beneath their
property. The Court therein set the measure of damages for such
cases:
[T]he proper measure of damages in all innocent
trespass cases is the value of the mineral after
extraction, less the reasonable expenses incurred
by the trespasser in extracting the mineral.
Permissible expenses are those "reasonably
calculated to be beneficial and productive" in the
mining operation. Whether to allow or disallow
specific expenses is a determination for the trial
court.
Where the trespass has been determined to be
willful, we continue to maintain that the measure of
damages is the reasonable market value of the
mineral at the mouth of the mine/well, without an
allowance of the expense of removal. This
approach has been consistently applied in
Kentucky and serves as a sufficient financial
penalty for the wrongdoing of the trespasser, thus
obviating the need for additional punitive damages.
It is also the rule embraced by the majority of
jurisdictions that have addressed the issue.
Id. (citations omitted).
Kentucky courts have also held that landowners from whom
resources have been converted may recover from innocent
purchasers. In Strubbee v. Trustees Cincinnati Railway, 1 Ky. L.
Rptr. 25 (Ky. 1880), it was determined that the owner of timber
trees cut from his land by a trespasser could not be divested of his
title thereto, although the trespasser had converted them into
railroad ties and sold them to a bona fide purchaser.
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3.

Trespass on chattels.
Kentucky courts view trespass to chattel, or trespass to personal
property, as an intentional tort. Ingram Trucking, Inc. v. Allen, 372
S.W.3d 870, 872 (Ky. App. 2012). The Ingram court cited
Restatement (Second) of Torts §217, which provides that "a
trespass to a chattel may be committed by intentionally (a)
dispossessing another of the chattel, or (b) using or intermeddling
with a chattel in the possession of another." Comment (b) to §217
explains:
This Section follows the commonly accepted
terminology, by which there can be no unintended
"trespass" to a chattel. Under the rules stated in
Chapter 12 of this Restatement, the actor may be
subject to liability for harm resulting from a
negligent interference with a chattel. Such liability is
dealt with as in other cases of negligence, in which
the word "trespass" usually is not even mentioned.
Under the rules stated in Chapters 20 and 21, there
may also be liability for harm to a chattel resulting
from strict liability, without either intent or
negligence. Again any such liability is nearly always
rested upon the nature of the actor's conduct itself,
without any reference to "trespass."
The intentional tort of trespass on chattels has been used in
actions by owners and possessors of timber land for the cutting
and removal of timber, Marinaro v. Deskins, 344 S.W.2d 817 (Ky.
1961). It was also used in an action against a creditor who
entered a debtor's land to levy execution on a growing
crop. Parham v. Thompson, 2 J.J. Marsh. 159 (Ky. App. 1829).

F.

Products Liability
Products liability is a large body of law too vast to cover here in its
entirety. Generally, "'[a]n unreasonably dangerous defect'" which is a
proximate cause of the plaintiff's injuries, will result in liability being
imposed, even with deliberate non-action by the purchaser who continues
to use the product unchanged. One of the risks that have induced the
overwhelming majority of courts to impose strict liability upon the makers
of defective products is the danger that purchasers will continue to use
dangerous machinery without safety alterations." Montgomery Elevator
Co. v. McCullough by McCullough, 676 S.W.2d 776, 780 (Ky. 1984) citing
Restatement (Second) Torts §402A, Comment (i).
"It is well settled that one selling or distributing a defective product may be
liable for harm resulting from the defect. In general, a product is defective
if it does not meet the reasonable expectations of the ordinary consumer
as to its safety.... [T]his amounts to saying that if the seller knew of the
condition he would be negligent in marketing the product." Courts have
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distinguished three types of product defect: (1) manufacturing defects or
deviations from the product's design that create unreasonable risks of
harm; (2) design defects or unreasonable risks of harm inherent in the
product's design; and (3) warning defects or unreasonable risks of harm
that could have been reduced or avoided by the provision of reasonable
instructions or warnings." Edwards v. Hop Sin, Inc., 140 S.W.3d 13, 15
(Ky. App. 2003) (citations omitted).
The following cases represent examples of products liability cases that
overlap with environmental law.

IV.



Owens Corning Fiberglas Corp. v. Parrish, 58 S.W.3d 467 (Ky.
2001): Laborers brought separate products liability actions
against manufacturer and others for personal injuries resulting
from exposure to asbestos-containing products.



Dealers Transport Co. v. Battery Distributing Co., 402 S.W.2d 441
(Ky. 1965): Action by acetylene gas tank buyer against jobber
and manufacturer for property damage when fire on its premises
caused explosion of acetylene gas.



Monsanto Co. v. Reed, 950 S.W.2d 811 (Ky. 1997): Salvage
workers brought products liability action against manufacturer of
polychlorinated biphenyls (PCBs) and against manufacturer of
electrical transformers in which PCBs were used to recover for
exposure to PCBs when dismantling transformers to recover
copper coils.

PARTIES, IMMUNITY, AND THE BOARD OF CLAIMS
A.

Parties
Although determining responsible parties in a lawsuit is generally
straightforward, there are several considerations in determining what
parties to involve in a lawsuit involving common law environmental
claims.
The obvious defendant in these cases is the entity or person causing the
damage. This could be a neighboring landowner allowing pollutants to
enter the plaintiff's property or generating excessive amounts of noise,
dust, or unpleasant odors.
The entity causing the damage could also be a subcontractor to another
entity. For example, a plaintiff that experienced blasting damage from a
nearby mining operation would want to name not only the mining
company, but also name the blasting company, if that is a separate entity.
Governmental entities are frequently involved in common law claims, as
well. When a governmental agency is charged with enforcing an
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environmental law and does not, a plaintiff may have a claim against the
agency if that failure to enforce contributed to the plaintiff's injury.
If the agency has a mandatory duty under a statute to take a certain
action and fails to take that action to the detriment of the plaintiff, KRS
446.070 allows a plaintiff to recover for those statutory violations. Actions
under 446.070 are essentially negligence per se actions. In addition, the
state employee that violated the statute or engaged in negligent conduct
to the detriment of the plaintiff can also sued in both his/her official and/or
individual capacity.
B.

State Immunity and the Kentucky Claims Commission
1.

Immunity.
There are three different types of immunity that could potentially
affect your claims against a state agency or state employee.
These are sovereign immunity, governmental immunity, and
official immunity.
Sovereign immunity arose from the common law of England and
has been a part of the legal framework in the United States for
centuries. Reyes v. Hardin Cnty., 55 S.W.3d 337 (Ky. 2001).
Under the principles of sovereign immunity, which is recognized in
Kentucky, a lawsuit against the state cannot be maintained unless
the state has given its consent to be sued or waived its immunity.
Rest. (Second) Torts §895B(1) (1979). In addition, this immunity
extends to public officials that are sued in their official capacities
where the plaintiff is seeking recovery from state funds. Yanero v.
Davis, 65 S.W.3d 510, 517 (Ky. 2001). Thus, practitioners should
be aware in the context of their claim whether a statute provides
immunity to a potential defendant.
Governmental immunity is derived from sovereign immunity and
limits tort liability on a government agency. Under the doctrine of
governmental immunity, a state agency is entitled to immunity
from tort liability if it is performing a governmental, as opposed to
a proprietary, function. Id.
Finally, official immunity protects government officials from suit
when they are making discretionary decisions relating to their job.
Id. State officials can be sued in their official capacities as
representatives of the state, or in their individual capacities. If the
official is sued in their official capacity, their actions are afforded
the same immunity the agency itself would have. Id. Thus, if the
agency has sovereign immunity, as described above, the official
sued in his/her representative capacity would also have sovereign
immunity.
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However, a state employee sued in his/her individual capacity is
only entitled to qualified official immunity, which protects state
officials from suit when they make a discretionary decision, in
good faith, when acting within the scope of their employment. Id.
The flip side of this issue is that state officials have no immunity
from suit when they negligently perform a ministerial act. Id. A
ministerial act is one that requires the official to obey a certain
order. For example, coal mining regulations require that if a mine
is operating without a permit, the inspector is required to order that
the mine cease and desist all operations. Should the inspector fail
to order that mine to stop operating after discovering the lack of
permit, that inspector violated a ministerial duty.
Thus, when assessing lawsuits against the state and state
officials, practitioners should be prepared for the state to attempt
to dismiss the action on immunity grounds.
Research into state statutes in order to find a mandatory duty that
the state violated is important to ensure that the lawsuit can
survive against state officials.
2.

The Kentucky Claims Commission – KRS Chapter 49
As discussed above, the state can waive its sovereign immunity
by specifying when and where the Commonwealth may be sued.
Ky. Const. §231. The state has expressly allowed a person
negligently injured by the Commonwealth, any of its cabinets,
departments, bureaus or agencies, or officers, agents, or
employees, while acting within the scope of their employment, to
assert claims as outlined in the statute. KRS 49.060.
Under KRS 49.070(2), "The commission shall have primary and
exclusive jurisdiction over all negligence claims for the negligent
performance of ministerial acts against the Commonwealth, any of
its cabinets, departments, bureaus, or agencies, or any officers,
agents, or employees thereof while acting within the scope of their
employment."
In addition, the Claims Commission has exclusive jurisdiction to
hear such actions. KRS 49.060. However, the commission does
not have jurisdiction over governmental agencies, officers, or
employees who do not qualify for immunity.
There are also limitations on recovery. Monetary recovery for a
single act of negligence is limited to $250,000 and is limited to
$400,000 for multiple acts of negligence. KRS 49.040. The statute
of limitations for filing claims with the Claims Commission is one
year. Claims for property damage accrue at the time the negligent
act occurred. KRS 49.120(2). Claims for personal injury accrue at
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the time the injury was discovered or should have been
discovered, but must be brought within two years from the date
the negligent act occurred. KRS 49.120(3).
3.

Practical issues – statutes of limitations and venue.
Typically when a claim arises in the environmental context that
involves the negligence of a state agency or state official, the
claim is brought against both the state and the official, in both the
official's individual and official capacity. The recent case of Nelson
County Board of Education v. Forte outlines the procedure for
navigating claims that involve defendants that may be subject to
the jurisdiction of the Board of Claims.19
In Forte, an accident killed a teacher on school grounds and her
husband filed a wrongful death action against the Nelson County
Board of Education in Nelson Circuit Court. 337 S.W.3d 617 (Ky.
2011). While that action was pending, Forte filed a separate action
in the Board of Claims as a protective measure against the board
of education's governmental immunity defense. Id. at 619. Forte's
action in the Board of Claims was dismissed as barred by the
statute of limitations. Id.
However, KRS 413.270 provides a "savings statute," which states
that "[i]f an action is commenced in due time and good faith in any
court of this state and it is adjudged that the court has no
jurisdiction of the action, the plaintiff or his representative may,
within 90 days from the time of that judgment, commence a new
action in the proper court." The Forte court, in light of this statute,
gave the following advice to practitioners:
Thus the soundest course is to commence the
action in circuit court. A court's authority to
determine its jurisdiction is grounded directly in the
constitution, rather than statute. And while the
constitution does give the legislature the right to
determine when and how the Commonwealth may
be sued, it cannot act in derogation of other
constitutional grants of
authority.
Settling
jurisdictional questions in the circuit court first
complies with the constitutional mandate, and the
purpose of the Board of Claims Act to address only
those claims that are otherwise barred by immunity.
Id. at 622.
Therefore, under Forte, the plaintiff should bring the case against
all defendants, regardless of potential immunity issues, in circuit

19

Editor's note: The Kentucky Claims Commission was created to replace the Board of Claims
effective June 29, 2017. See KRS Chapter 49.

559

court. If individual defendants are dismissed on immunity issues,
the plaintiff then has 90 days to bring claims against those
defendants before the Claims Commission.
This makes sense in a practical context, since most cases will not
only include governmental entities and officials, but also private
companies and officials sued in their individual capacities that are
properly before the circuit court. This gives the circuit court the
opportunity to sort out jurisdictional issues, instead of creating a
situation where a plaintiff must anticipate how a court will rule on
an immunity issue and file separate claims in separate venues.
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A KENTUCKIAN NEVER RUNS: THE LAW OF SELF-PROTECTION IN THE
COMMONWEALTH TODAY
Angela M. Rea

The materials for this presentation are meant to provide references and a quick resource
for the law of self-protection in Kentucky.
I.

QUESTIONS THAT ARE HELPFUL TO ASK YOURSELF IN THINKING
THROUGH THE LAW OF SELF-PROTECTION:
A.

Did I believe that I needed to defend myself?

B.

Who did I injure or kill?

C.

D.

E.

1.

Was it a law enforcement officer?

2.

Was it an innocent bystander?

What was I protecting against?
1.

Was I defending against physical injury?

2.

Was I defending against serious physical injury?

3.

Was I defending against kidnapping, forced sexual intercourse,
robbery…?

Where did it happen?
1.

Was I in my home?

2.

Was I in my car?

3.

Was I in a place where I have a right to be?

Who else was involved?
1.

Was I protecting someone else?

2.

Was I acting as an accomplice to someone else?

F.

Did I intend to injure or kill anyone?

G.

Did I provoke the person against whom I later defended myself?

H.

Was I correct that I needed to defend myself?
1.

If I was wrong, how wrong was I?
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2.
I.
II.

If I was wrong, what was I wrong about?

Do I have to prove that I was defending myself?

RELEVANT STATUTES
A.

KRS 503.020: Justification: a defense
In any prosecution for an offense, justification, as defined in this chapter,
is a defense.

B.

KRS 503.050: Use of physical force in self-protection; admissibility of
evidence of prior acts of domestic violence and abuse.
(1) The use of physical force by a defendant upon another person
is justifiable when the defendant believes that such force is
necessary to protect himself against the use or imminent use of
unlawful physical force by the other person.
(2) The use of deadly physical force by a defendant upon another
person is justifiable under subsection (1) only when the defendant
believes that such force is necessary to protect himself against
death, serious physical injury, kidnapping, sexual intercourse
compelled by force or threat, felony involving the use of force, or
under those circumstances permitted pursuant to KRS 503.055.
(3) Any evidence presented by the defendant to establish the
existence of a prior act or acts of domestic violence and abuse as
defined in KRS 403.720 by the person against whom the
defendant is charged with employing physical force shall
be
admissible under this section.
(4) A person does not have a duty to retreat prior to the use of
deadly physical force.

C.

KRS 503.055: Use of defensive force regarding dwelling, residence, or
occupied vehicle; exceptions
(1) A person is presumed to have held a reasonable fear of
imminent peril of death or great bodily harm to himself or herself
or another when using defensive force that is intended or likely to
cause death or great bodily harm to another if:
(a) The person against whom the defensive force was
used was in the process of unlawfully and forcibly entering
or had unlawfully and forcibly entered a dwelling,
residence, or occupied vehicle, or if that person had
removed or was attempting to remove another against that
person's will from the dwelling, residence, or occupied
vehicle; and
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(b) The person who uses defensive force knew or had
reason to believe that an unlawful and forcible entry or
unlawful and forcible act was occurring or had occurred.
(2) The presumption set forth in subsection (1) of this section does
not apply if:
(a) The person against whom the defensive force is used
has the right to be in or is a lawful resident of the dwelling,
residence, or vehicle, such as an owner, lessee, or
titleholder, and there is not an injunction for protection from
domestic violence or a written pretrial supervision order of
no contact against that person;
(b) The person sought to be removed is a child or
grandchild, or is otherwise in the lawful custody or under
the lawful guardianship of the person against whom the
defensive force is used;
(c) The person who uses defensive force is engaged in an
unlawful activity or is using the dwelling, residence, or
occupied vehicle to further an unlawful activity; or
(d) The person against whom the defensive force is used is
a peace officer, as defined in KRS 446.010, who enters or
attempts to enter a dwelling, residence, or vehicle in the
performance of his or her official duties, and the officer
identified himself or herself in accordance with any
applicable law or the person using force knew or
reasonably should have known that the person entering or
attempting to enter was a peace officer.
(3) A person who is not engaged in an unlawful activity and who is
attacked in any other place where he or she has a right to be has
no duty to retreat and has the right to stand his or her ground and
meet force with force, including deadly force, if he or she
reasonably believes it is necessary to do so to prevent death or
great bodily harm to himself or herself or another or to prevent the
commission of a felony involving the use of force.
(4) A person who unlawfully and by force enters or attempts to
enter a person's dwelling, residence, or occupied vehicle is
presumed to be doing so with the intent to commit an unlawful act
involving force or violence.
D.

KRS 503.060: Improper use of physical force in self-protection
Notwithstanding the provisions of KRS 503.050, the use of physical force
by a defendant upon another person is not justifiable when:
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(1) The defendant is resisting an arrest by a peace officer,
recognized to be acting under color of official authority and using
no more force than reasonably necessary to effect the arrest,
although the arrest is unlawful; or
(2) The defendant, with the intention of causing death or serious
physical injury to the other person, provokes the use of physical
force by such other person; or
(3) The defendant was the initial aggressor, except that his use of
physical force upon the other person under this circumstance is
justifiable when:
(a) His initial physical force was nondeadly and the force
returned by the other is such that he believes himself to be
in imminent danger of death or serious physical injury; or
(b) He withdraws from the encounter and effectively
communicates to the other person his intent to do so and
the latter nevertheless continues or threatens the use of
unlawful physical force.
E.

KRS 503.070: Protection of another
(1) The use of physical force by a defendant upon another person
is justifiable when:
(a) The defendant believes that such force is necessary to
protect a third person against the use or imminent use of
unlawful physical force by the other person; and
(b) Under the circumstances as the defendant believes
them to be, the person whom he seeks to protect would
himself have been justified under KRS 503.050 and
503.060 in using such protection.
(2) The use of deadly physical force by a defendant upon another
person is justifiable when:
(a) The defendant believes that such force is necessary to
protect a third person against imminent death, serious
physical injury, kidnapping, sexual intercourse compelled
by force or threat, or other felony involving the use of force,
or under those circumstances permitted pursuant to KRS
503.055; and
(b) Under the circumstances as they actually exist, the
person whom he seeks to protect would himself have been
justified under KRS 503.050 and 503.060 in using such
protection.
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(3) A person does not have a duty to retreat if the person is in a
place where he or she has a right to be.
F.

KRS 503.080: Protection of property
(1) The use of physical force by a defendant upon another person
is justifiable when the defendant believes that such force is
immediately necessary to prevent:
(a) The commission of criminal trespass, robbery, burglary,
or other felony involving the use of force, or under those
circumstances permitted pursuant to KRS 503.055, in a
dwelling, building or upon real property in his possession
or in the possession of another person for whose
protection he acts; or
(b) Theft, criminal mischief, or any trespassory taking of
tangible, movable property in his possession or in the
possession of another person for whose protection he
acts.
(2) The use of deadly physical force by a defendant upon another
person is justifiable under subsection (1) only when the defendant
believes that the person against whom such force is used is:
(a) Attempting to dispossess him of his dwelling otherwise
than under a claim of right to its possession; or
(b) Committing or attempting to commit a burglary,
robbery, or other felony involving the use of force, or under
those circumstances permitted pursuant to KRS 503.055,
of such dwelling; or
(c) Committing or attempting to commit arson of a dwelling
or other building in his possession.
(3) A person does not have a duty to retreat if the person is in a place
where he or she has a right to be.

G.

KRS 503.085: Justification and criminal and civil immunity for use of
permitted force; exceptions
(1) A person who uses force as permitted in KRS 503.050,
503.055, 503.070, and 503.080 is justified in using such force and
is immune from criminal prosecution and civil action for the use of
such force, unless the person against whom the force was used is
a peace officer, as defined in KRS 446.010, who was acting in the
performance of his or her official duties and the officer identified
himself or herself in accordance with any applicable law, or the
person using force knew or reasonably should have known that
the person was a peace officer. As used in this subsection, the
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term “criminal prosecution” includes arresting,
detaining
custody, and charging or prosecuting the defendant.

in

(2) A law enforcement agency may use standard procedures for
investigating the use of force as described in subsection (1) of this
section, but the agency may not arrest the person for using force
unless it determines that there is probable cause that the force
that was used was unlawful.
(3) The court shall award reasonable attorney's fees, court costs,
compensation for loss of income, and all expenses incurred by the
defendant in defense of any civil action brought by a plaintiff, if
the court finds that the defendant is immune from prosecution as
provided in subsection (1) of this section.
H.

KRS 503.120: Justification; general provisions
(1) When the defendant believes that the use of force upon or
toward the person
of another is necessary for any of the
purposes for which such belief would establish a justification
under KRS 503.050 to 503.110 but the defendant is wanton or
reckless in believing the use of any force, or the degree of force
used, to be necessary or in acquiring or failing to acquire any
knowledge or belief which is material to the justifiability of his use
of force, the justification afforded by those sections is unavailable
in a prosecution for an offense for which wantonness or
recklessness, as the case may be, suffices to establish culpability.
(2) When the defendant is justified under KRS 503.050 to 503.110
in using force upon or toward the person of another, but he
wantonly or recklessly injures or creates a risk of injury to innocent
persons, the justification afforded by those sections is unavailable
in a prosecution for an offense involving wantonness or
recklessness toward innocent persons.

III.

CASES AND THE QUESTIONS THAT THEY ADDRESS
A.

Elliott v. Commonwealth 976 S.W.2d 416 (Ky. 1998)


Did I intend to kill or injure anyone?

KRS Chapter 503 justifications are available as defenses to charges of
wanton murder, second-degree manslaughter, or reckless homicide as
well as to charges of assault with wanton or reckless mental states. This
Principle is reiterated in Allen v. Commonwealth 5 S.W.3d 137 (1999).
B.

Springer v. Commonwealth 998 S.W.2d 439 (Ky. 1999)


Who else was involved?
o

Was I protecting someone else?
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o

Was I acting as an accomplice to someone else?

A self-protection defense may be available whether the defendant is a
principal or an accomplice because it is the state of mind of the defendant
that is at issue, not of the principal actor. “If such evidence would support
an instruction on self-protection, it is immaterial whether Springer, herself,
pulled the trigger or whether she aided, solicited, commanded or
conspired with another to do so.” Springer at 453.
“If the defender uses non-deadly physical force in protection of another,
he is judged by his own subjective belief as to whether the person being
protected would have been privileged to act in self-protection. KRS
503.070(1). However, if, as here, deadly force is used, the defender is
judged in accordance with the circumstances as they actually existed with
respect to whether the person being protected would have been
privileged to use deadly physical force in self-protection. KRS
503.070(2)(b).” (at 455).
C.

Commonwealth v. Hager 41 S.W.3d 828 (Ky. 2001)


Was I correct that I need to defend myself?
o

If I was wrong, how wrong was I?

The Kentucky Supreme Court took a deep dive into imperfect selfdefense. Here, the Commonwealth sought certification of the law
concerning jury instructions. The jury in Hager’s case was instructed on
all degrees of homicide, self-protection, imperfect self-protection, and the
initial aggressor qualification. The instructions set out a series of
interrogatories that resulted in a conviction of Assault in the Fourth
Degree, although no instruction for that offense had been given. In this
case, the Court sets out all the instructions given by the trial court and
details the infirmities of those instructions. It also provides an explication
of imperfect self-defense and sets out sample instructions.
D.

Commonwealth v. Higgs 59 S.W.3d 886 (Ky. 2001)


Did I believe that I needed to defend myself?

The issue for the jury was whether Higgs believed he was being
kidnapped (then, if that belief was mistaken, whether it was wantonly or
recklessly held), not whether he was in fact kidnapped. The “focus of the
penal code is on the defendant's actual subjective belief in the need for
self-protection and not on the objective reasonableness of that belief.”
Commonwealth v. Hager, Ky., 41 S.W.3d 828, 836 (2001) (quoting Elliott,
at 419). The error here was harmless.
E.

Estep v. Commonwealth 64 S.W.3d 805 (Ky. 2002)


Do I have to prove that I was defending myself?
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In this case, the defendant was charged with reckless homicide. The
offense instruction failed to include the absence of the privilege of selfprotection as an element. A defendant must produce evidence that he
acted in self-protection in order to warrant the instruction. Once he has
done so, the burden of proof shifts to the Commonwealth and the
absence of self-protection is included as an element of the offense
instruction. Here, a separate instruction was given about self-protection,
but it failed to inform the jury that that Commonwealth must prove its
absence.
F.

Hilbert v. Commonwealth 162 S.W.3d 921 (Ky. 2005)


Do I have to prove that I was defending myself?

Kentucky courts have long held that a defendant need not testify in order
to receive an instruction on self-defense. Hilbert at 924 (no duty to retreat
holding superseded by statue, as noted in Hasch) (internal citations
omitted).
G.

Barker v. Commonwealth 341 S.W.3d 112 (Ky. 2011)


Did I provoke the person against whom I later defended myself?

Barker’s conviction for manslaughter in the second degree was reversed
where the trial court had given a provocation instruction that read as
follows:
Provided, however, that if you believe from the evidence
beyond a reasonable doubt that Adam Anthony Barker
provoked Zachary Scarpellini and/or Shawn Reilly to use
or attempt to use physical force upon the defendant, Adam
Anthony Barker, and that they did so with the intention of
causing death or serious physical injury to Adam Anthony
Barker, then the defense of self-protection is not available
to him.
The erroneous instruction put at issue the intent of Scarpellini or Reilly to
cause death or serious physical injury, not that of Barker, the defendant,
in contravention of KRS 503.060(2).
The Court did not explicitly address the question of whether there was an
evidentiary basis to give the qualification at all, leading to a second look
at it several years later.
H.

Jones v. Commonwealth 366 S.W.3d 376 (Ky. 2011)


Where did it happen?
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Jones’ murder conviction (guilty but mentally ill) was reversed where the
trial court gave the following “no duty to retreat” instruction on behalf of
the victim:
“Use of Defensive Force”—A person who is not engaged in
an unlawful activity in any other place where he or she has
a right to be has no duty to retreat and has the right to
stand his or her ground and meet force with force including
deadly force, if he or she reasonably believes it is
necessary to do so to prevent death or great bodily harm to
himself or herself or another or to prevent the commission
of a felony involving the use of force.
The provision “was meant to apply to the conduct of the person who is
subject to criminal prosecution as a result of the use of force, and not the
victim of such force.” Jones at 380.
I.

Commonwealth v. Hasch 421 S.W.3d 349 (Ky. 2013)




Where did it happen?
o

Was I in my home?

o

Was I in my car?

o

Was I in a place where I have a right to be?

Was I correct that I needed to defend myself?
o

If I was wrong, how wrong was I?

o

If I was wrong, what was I wrong about?

Hasch shot her husband squarely between the eyes from 12-24 inches
away. According to her, there was a history of domestic violence between
the two in which she was the victim. At trial, the court gave a combination
instruction for reckless homicide in its “straight” form and as a lesser
based on imperfect self-protection. The Kentucky Supreme Court held
that the evidence was insufficient for the trial court to give an instruction
on “straight” reckless homicide, but was sufficient for instructing on
reckless homicide as a lesser offense based on imperfect self-defense.
However, the combination instruction did not create a unanimous verdict
problem because there was “no reasonable possibility that any juror relied
upon the erroneously included theory of straight reckless homicide.”
Hasch at 365.
The trial court also gave a no duty to retreat instruction. The Supreme
Court notes that, “when presented with circumstances in which the
provisions of those statutes are applicable, and upon the request of one
of the parties,” such an instruction must be given. Hasch at 364.
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At trial, the Commonwealth’s had presented evidence about Hasch’s
opportunity to retreat, arguing that it was relevant to whether she actually
believed that need to use force to defend herself. The Kentucky Supreme
Court rejects this, but finds the admission of that evidence to be harmless
error. It also acknowledges the lure of allowing such evidence to be
admitted with respect to whether the defendant held a wantonly or
recklessly mistaken belief in her need to use force, or the degree of force
necessary, for self-defense. However, it disallows such evidence because
its relevance for the latter purpose must yield to its prejudicial impact with
respect to the former.
“By anchoring the “no duty to retreat” rule and its corresponding right to
use force upon the reasonable belief that force was “necessary” to
prevent death or serious injury, the legislature was referring to the nature
of the attack and whether force was needed to repel it; it did not mean to
limit the right to use force only to those situations where there were no
other means by which imminent physical injury or death could be
avoided.” Hasch at 361. “Thus, in considering whether a defendant who
was under attack reasonably believed that force was “necessary,” we look
at the nature of the attack he faced and consider what force, if any, was
necessary to ward it off. We do not consider, as part of the “necessity” for
using force, whether a victim of an actual attack could have averted the
danger by evading the attacker.” Hasch at 361-362.
J.

Ragland v. Commonwealth 476 S.W.3d 236 (Ky. 2015)


Where did it happen?



What was I protecting against?
o

Was I defending against forced sexual intercourse?

Hasch does not require that the no duty retreat instruction be given in all
self-protection cases, but only “when presented with circumstances in
which the provisions of [KRS 503.055(3) and KRS 503.050(4)] are
applicable, and upon the request of one of the parties.” Ragland at 244.
(citing Hasch at 364). Because the evidence in this case presented no
issue with Ragland’s opportunity to retreat, it was error to give it here.
It was also error to fail to include “the requested language from KRS
503.050(2) permitting the use of force “’to protect against sexual
intercourse compelled by threat or force[,]’” in the self-protection
instruction because evidence was produced that Ragland used force after
the victim had attempted to force oral sex. Ragland at 244.
When analyzing whether the erroneous instruction require reversal, the
Court notes “[e]rroneous instructions are ‘presumed to be prejudicial’ and
the Commonwealth ‘bears the burden of showing affirmatively that no
prejudice resulted from the error.’” Ragland at 245, citing Wright v.
Commonwealth, 391 S.W.3d 743, 749 (Ky.2012), as modified on denial of
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rehearing (quoting Harp, 266 S.W.3d at 818). The Commonwealth put
forth no argument on this question, but Court engages in a more in-depth
review nonetheless. It found that the erroneous instructions unnecessarily
convoluted the jury's consideration of Ragland's self-defense claim” and
“were unavoidably susceptible to misleading or prejudicial interpretation
by the jury and thus conducive to an unjust verdict” leading to reversal.
Ragland at 245.
K.

Barker v. Commonwealth 477 S.W.3d 583 (Ky. 2015)


Did I provoke the person against whom I later defended myself?

This time, the Supreme Court goes beyond the wording of the
provocation instruction to whether it should have been given at all based
on the evidence. It should not have –“ For purposes of provocation, there
are essentially two elements that must be met: (1) ‘the defendant must
have the intention of causing death or serious physical injury to the victim;
and (2) the defendant must actually provoke the victim to use physical
force.’ The problem with Barker's prosecution is clear to us: there is
virtually no evidence to support either element.” Barker at 587 (internal
citation omitted). Barker had “admitted that he had wanted to ‘piss off’ the
victim” when he slashed the victim’s tires. Barker at 587. However no
confrontation had occurred between the two and they did not even
encounter each other until Barker was walking away after the tire
slashing.
L.

Jackson v. Commonwealth 481 S.W.3d 794 (Ky. 2016)


Where did it happen?
o

Was I in my home?

o

Was I in my car?

o

Was I in a place where I have a right to be?

The trial court was correct when it declined to give a “no duty to retreat”
instruction. Here, such an instruction need not be given because the
defendant in this case was engaged in “unlawful activity” at the time of the
homicide. He had gone to the victim’s residence to collect money owed
for previously fronted heroin and the two began to argue over money,
leading to Jackson shooting the victim. The Court calls this “concluding
an illegal drug deal” and states that the provisions of 503.055 are
therefore inapplicable. Jackson at 798.
M.

Commonwealth v. Caudill 540 S.W.3d 364 (Ky. 2018)


Who did I injure or kill?
o

Was it a law enforcement officer?
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o

Was it an innocent bystander?

At trial, Caudill was acquitted of murder based on his defense of selfprotection in a shooting involving his neighbor. However, he was
convicted of three counts of wanton endangerment in the first degree due
to the danger visited on innocent bystanders to the shooting. The Court of
Appeals reversed his conviction because the wanton endangerment
instructions included an additional element – that the Commonwealth
prove that Caudill was not privileged to act in self-protection. The Court of
Appeals found that KRS 503.120 “precluded the defense of justification in
Caudill’s prosecution for wanton endangerment first-degree against” the
innocent bystanders. Caudill at 368. While the Kentucky Supreme Court
agreed that the instructions were erroneous, it found that the instructions
did not create reversible error as they imposed a “heightened burden of
proof against the Commonwealth.” Caudill at 368.
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A SIDE-CAR OF CRIMINAL CASE UPDATES
Angela M. Rea

I.

KENTUCKY SUPREME COURT
A.

Commonwealth v. Smith, 542 S.W.3d 276 (Ky. 2018)
Mr. Smith was on parole for trafficking cocaine. Confidential informants
informed law enforcement that he was again trafficking cocaine. Because
the sheriff "knew that he lacked probable cause to arrest" Mr. Smith for
trafficking, he followed Smith around one evening in an unmarked police
car. The sheriff followed him from his workplace, to his apartment, to a
gas station, and back to Mr. Smith's apartment. At the gas station,
another resident of the apartment building leaned inside the passengerside window of Mr. Smith's car. Once back at the apartment building,
Mr. Smith changed vehicles and left again. At some point during the
evening, the sheriff "prearranged" for a K-9 officer to be on stand-by. The
sheriff eventually saw Smith turn without using a turn signal and informed
the K-9 officer, who immediately stopped the vehicle, informed Smith that
he had been stopped for failing to signal, and asked if there were drugs in
the car. After Smith said that there were no drugs in the car, the K-9 was
walked around the car. The dog alerted on the driver's door. A search
produced seven grams of cocaine between the front seats and more than
$4,000 in Mr. Smith's wallet. Eight minutes elapsed from the time of the
traffic violation to the time of Mr. Smith's arrest.
The trial court granted Smith's motion to suppress the evidence from the
search. The Court of Appeals affirmed, as did the Supreme Court when
the Commonwealth sought discretionary review. The Supreme Court
agreed that the police lacked the reasonable suspicion of drug trafficking
that would have justified a Terry stop of Mr. Smith's vehicle.
While the initial stop was proper based on the sheriff's observation of
Smith's failure to signal, a proper traffic stop may transform into a Fourth
Amendment violation when the seizure exceeds the length of time that is
reasonably necessary to address the traffic violation. Illinois v. Caballes,
543 U.S. 405, 407 (2005); Rodriguez v. United States, 135 S.Ct. 1609
(2015). Here, the K-9 officer "seemingly abandoned the legitimate
purpose of issuing a traffic citation because he immediately asked [Mr.
Smith] about drugs and launched the dog's sniff search." The search
prolonged the seizure "because it was conducted before the purpose of
the stop was addressed."
Although the K-9 search may have taken less time than it would have
taken to check Mr. Smith's license and registration and then write him a
citation for failing to use his turn signal, the Court stated that a "sniff
search" may not replace "the usual procedures incidental to a routine
traffic stop."
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Of note: Justice Cunningham – joined by Justices Keller and Venters –
concurred in the judgment but further stated that a K-9 search attendant
to a traffic stop is never appropriate absent "articulable suspicion that
some other criminal mischief is afoot." He wrote that, "[i]t may not be a
violation of the U.S. Constitution. But we have our own collective
conscience in the Commonwealth of Kentucky as proudly asserted in
Section 10 of our state constitution."
B.

Maupin v. Commonwealth, 542 S.W.3d 926 (Ky. 2018)
Mr. Maupin was required to register as a sex offender. He was also
homeless. He provided his residence as "the Catholic Action Center
during the day and the Community Inn at night." On October 16, 2013, a
sheriff went to the Community Inn, but did not find Mr. Maupin.
Mr. Maupin's name was not on the sign-in sheet. Between September 18
and October 16, 2013, his name appeared twice. Mr. Maupin explained
that he would sign in, or someone would sign in for him, as "M.A.W.," the
initials for his Islamic name Michael Aleem Waleed. The initials "M.A.W."
appear on the sign-in sheet every day that the name "Michael Maupin"
does not (including days that Mr. Maupin was incarcerated). According to
Mr. Maupin's probation officer, he had never given his Islamic name to
Probation and Parole.
Mr. Maupin was convicted of failing to register a change of address with
the Sex Offender Registry. He received a ten year sentence (enhanced
due to his status as a persistent felony offender in the first degree). After
trial, he filed a motion for a new trial and a motion for a judgment of
acquittal notwithstanding the verdict (JNOV). The trial court initially
granted the motion for a new trial, but then "modified" its order and
entered a JNOV instead.
The Commonwealth appealed the grant of the JNOV. The Court of
Appeals reversed the trial court and reinstated the jury verdict. The
Supreme Court granted discretionary review. The Supreme Court held
that a judgment of acquittal notwithstanding the verdict "is functionally
equivalent to a judgment of acquittal," and the Commonwealth is
prohibited from appealing this ruling by Section 115 of the Kentucky
Constitution. Section 115 states that, "[i]n all cases, civil and criminal,
there shall be allowed as a matter of right at least one appeal to another
court, except that the Commonwealth may not appeal from a judgment of
acquittal in a criminal case, other than for the purpose of securing a
certification of law…"
Prior to this opinion, Brindley v. Commonwealth, 724 S.W.2d 214 (Ky.
1986) controlled. Brindley states that Section 115 of the Kentucky
Constitution "'finds its origins in Section 13'" of the Kentucky Constitution,
which protects a defendant from being subjected to double jeopardy and
"'is identical in effect as the… Fifth Amendment.'" Brindley further
explains, citing United States v. Wilson, 420 U.S. 332 (1975), that the
Commonwealth's appeal from a JNOV is akin to an appeal of any postverdict ruling in federal court that will not subject a defendant to double
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jeopardy and the re-instatement of a jury verdict is not a double jeopardy
violation because the government is not seeking a new trial.
This argument was rejected. Section 115 of the Kentucky Constitution is
not identical to Section 13. Instead, Section 115 means what it says – that
the Commonwealth may not "appeal from a judgment of acquittal in a
criminal case…" Therefore, although reinstatement of a jury verdict is not
a double jeopardy violation because the defendant would not be
subjected to another trial, the Commonwealth's appeal of a JNOV does
violate Section 115 of the Kentucky Constitution.
Of note: Justice Cunningham – joined by Justices Hughes and VanMeter
– concurred with the majority, but expressed concerns over a "'rogue
judge'" who enters an improper JNOV. They suggest that a writ may be
an available remedy.
C.

Moss v. Commonwealth, 531 S.W.3d 479 (Ky. 2017)
Mr. Moss called 911 to say that he had been attacked in his home and
that he had shot the attacker. Officers responded and questioned
Mr. Moss and the attacker/victim's wife, who had been present for the
event. As Moss was explaining to one officer what had happened, the
victim's wife screamed at Moss "you shot him in the back for no reason!"
Moss did not respond. Instead, he sat with his hands partially covering his
face and mouth.
At his trial for murder, the Commonwealth introduced this conduct as
evidence of guilt of intentional murder, successfully arguing that it was
admissible as an adoptive admission pursuant to KRE 801A(b)(2). Moss
was convicted of the lesser offense of manslaughter in the second degree
based on imperfect self-defense.
The Supreme Court held the trial court erred by allowing the
Commonwealth to use Moss's silence as an adoptive admission of guilt
and to expressly portray it as such in the Commonwealth's opening
statement and closing argument. In this case, the evidence rule does not
permit the admission of the statement. "[I]t is not the silence itself that
constitutes the 'statement' to be admitted into evidence. The 'statement'
that the rule admits into evidence is the audible expression of another
person [which] the defendant heard and to which the defendant's silence
'manifested an adoption or belief in its truth,'" quoting Trigg v.
Commonwealth, 460 S.W.3d 322, 331 (Ky. 2015). "…[C]ollective societal
knowledge of human nature teaches that, in certain circumstances after
hearing a statement, a person's conduct (including his silence) can look
and sound very much like a manifestation of his belief that the statement
is true." The Court stated that there is "no legal duty to respond to an
accusation, and the law does not ordain that one who fails to deny an
accusation has legally admitted it." In fact, Moss had not been silent at
the time of the statement; he had been explaining to the officer what
happened when the widow screamed at him. His failure to verbally protest
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the accusation did not manifest an adoption or belief in the truth of the
statement.
However, the Court found the error to be harmless because, while the
Commonwealth had told the jury that Moss's silence was admission of
guilt of murder – that he "shot him in the back for no reason," the jury
acquitted Moss of murder and convicted him of the lesser offense of
manslaughter in the second degree based on imperfect self-protection.
Therefore, the jury had explicitly rejected the Commonwealth's argument.
D.

Commonwealth v. Mitchell, 516 S.W.3d 803 (Ky. 2017)
Ms. Mitchell lived in co-defendant Bartley's abandoned trailer with
Bartley's adult son who was severely disabled. Mitchell herself had
disabilities. Bartley had distanced herself from the other two. She
controlled the money, cut off water and trash service to the trailer, and
only visited on weekends to deliver food and gallons of water. Eventually,
police and EMS were called to the trailer. They found deplorable living
conditions. Mitchell was convicted of criminal abuse in the second
degree and assault in the first degree. The Commonwealth alleged
Mitchell caused the son serious physical injury by "severely neglecting to
meet his physical needs."
The Court of Appeals reversed the assault conviction, ruling the trial court
should have granted a motion for a directed verdict because Mitchell
could not be held criminally liable for failing to perform a duty she did not
have. The Commonwealth sought discretionary review regarding whether
a non-relative caregiver can be found guilty of first-degree assault when
she allowed a disabled adult, for whom she was the primary caregiver, to
live in life-threatening squalor. The Supreme Court reversed, holding that
a person can be criminally liable for failure to act in limited circumstances.
"At the time of the alleged omission, the defendant must have been under
a legal duty to act (as opposed to a moral or some other sort of extralegal duty), such that his or her inaction amounted to a breach of that
duty. And even then liability is appropriate only if the duty was one which
the person was physically capable of performing."
Here, the Court said that there was sufficient evidence to support an
assault-by-omission theory, but the Commonwealth did not make clear
what legal duty Mitchell owed to Bartley's son. Because the legal duty
was unclear, Mitchell, the court, and the jury were left to figure it out –
which denied Mitchell a fundamentally fair trial.
On remand, the Court directed the Commonwealth to specify which legal
duty Mitchell had breached. The jury instructions must include that duty
and the alleged breach.

E.

Rigdon v. Commonwealth, 522 S.W.3d 861 (Ky. 2017)
Mr. Rigdon went to trial for killing an ex-member of the Iron Horseman
Motorcycle Club on orders of the club's leader. At trial, the court
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increased security. The trial court also allowed an expert to testify about
the club's culture. During pendency of the case, the Commonwealth used
email to communicate with the court and defense counsel about the
substance of a pending motion. The Court found no reversible error in the
issues raised, but was concerned about the use of email in this case. It
said that counsel should not use email to communicate with the court
regarding the substance of pending motions, even if opposing counsel is
included in the message. However, it approved of email communication
about scheduling and administrative matters as long as opposing counsel
is included. Any other means of electronic communication "must contain
verifiable assurances that [the message] was sent and received, and
have the ability to be printed for filing with the clerk."
II.

COURT OF APPEALS
A.

J.E., v. Commonwealth, 521 S.W.3d 210 (Ky. App. 2017). Affirmed in
part, reversed in part, and remanded. Witness screening procedures/
KRS 421.350 / KRS 26A.140
J.E. was charged with first degree sodomy of a victim under 12. At the
juvenile court adjudication hearing, the victim and her brother testified for
the Commonwealth. When cross-examining, J.E. showed their testimony
to be inconsistent with prior statements regarding the alleged events.
Screens were used to shield the victim from J.E. during her testimony
because the district court said she was "extremely hesitant" to testify. J.E.
testified in his own defense. The Commonwealth conceded it could not
show the required "compelling need" to use closed circuit television for
the victim's testimony under KRS 421.350.
The case reached the Court of Appeals on discretionary review. The
Court ruled that the use of the screens to shield the child victim from the
defendant violated the Confrontation Clause. While KRS 421.350 permits
testimony from a child victim by closed circuit television upon a showing
of a "compelling need," the term is defined as "the substantial probability
that the child would be unable to reasonably communicate because of
serious emotional distress produced by the defendant's presence." KRS
421.350(5). Further, KRS 26A.140 permits procedures to shield a child
witness "from visual contact with alleged perpetrator" so long as those
procedures "are not unduly burdensome to the rights of the defendant."
The "unduly burdensome" language in KRS 26A.140 is analogous to the
"compelling need" requirement under KRS 421.350. Use of such
screening measures requires a determination that a child witness would
be unable to testify in open court.
In this case, the screening procedures were used without the required
"compelling need" determination and resulted in a constitutional violation.
Further, the victim's testimony likely bolstered the credibility of the
Commonwealth's only other witness, her brother, so the constitutional
violation was not harmless beyond a reasonable doubt. Reversal was
necessary here because, without the victim's testimony, the Court could
not say the brother's testimony would have been more credible than J.E.'s
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testimony on his own behalf. Therefore, the Court of Appeals could not
say the district court's determination of guilt was based on sufficient
evidence.
B.

Deville v. Commonwealth, 534 S.W.3d 802 (Ky. App. 2017).
Officers received a call about an unattended two-year-old playing in a
yard. They determined that the child lived nearby and spoke with
Ms. Deville, who acknowledged that she was the child's mother. She
explained that she had worked the late shift the previous night. That
morning she took her daughter to school and left her two sleeping sons
with another adult in the home. When she returned, the children were still
sleeping and she went back to bed. While she slept, her youngest son
awoke and left the home. He was seen by the neighbor and then police
were called. Deville was convicted of wanton endangerment in the
second degree and sentenced to 45 days in jail.
Her conviction was affirmed by the Circuit Court, and the Court Appeals
granted discretionary review. It ruled the trial court should have granted
her motion for a directed verdict because there was no evidence upon
which a reasonable juror could find that Deville acted wantonly. "A person
acts wantonly with respect to a result or to a circumstance described by a
statute defining an offense when he is aware of and consciously
disregards a substantial and unjustifiable risk that the result will occur or
that the circumstance exists. The risk must be of such nature and degree
that disregard thereof constitutes a gross deviation from the standard of
conduct that a reasonable person would observe in the situation. . . ."
(KRS 501.020(3)).
Here there was no testimony that the child had escaped previously and
therefore it was not foreseeable he would do so that morning. Deville's
actions were not a "gross deviation" of that of a reasonable parent.

C.

Commonwealth v. Hinton, 519 S.W.3d 408 (Ky. App. 2017)
During a fight with his wife, Mr. Hinton threw a cat into a wood-burning
stove. His wife removed the cat from the stove, but it did not survive. Prior
to trial, Mr. Hinton invoked spousal testimonial privilege under KRE 504
and argued that his wife could not testify against him. The trial court
agreed, ruling that the spousal testimonial privilege was "absolute" and
barred Ms. Hinton from testifying.
Thereafter, the Commonwealth filed an interlocutory appeal. The Court of
Appeals stated the spousal testimonial privilege is not absolute. Rather, a
court must analyze whether any of the exceptions in KRE 504(c) apply
before granting a party's motion to prevent a spouse from testifying.
Spousal privilege does not apply if one spouse is charged with wrongful
conduct against the person or property of the other spouse. Here, the trial
court should have held a hearing to determine whether the cat was Ms.
Hinton's property or joint marital property before allowing Mr. Hinton to
assert spousal privilege.
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D.

Commonwealth v. Crosby, 518 S.W.3d 153 (Ky. App. 2017)
Ms. Martin was found by police in the driver's seat of a car "slumped
forward… smoking a cigarette and texting on her phone." The engine and
the headlights were turned on. She told the officer that she had been at a
party and had gone to her car to smoke. She said that she was going to
stay at the house that night and that she was not going to drive. The host
of the party confirmed that she had been invited and was planning on
staying the night. According to the officer, Ms. Martin told him that she
lived down the road, which did not match the information on her driver's
license. He also said that she never said that she was not going to drive
that night. He arrested Ms. Martin after she failed field sobriety tests. Her
BAC was later found to be .181.
In district court, Ms. Martin filed a motion to suppress evidence. The
district court ruled that Officer Ingram did not have probable cause to
believe that Ms. Martin had committed a DUI and suppressed all of the
evidence. The Commonwealth was denied a writ from the circuit court. It
appealed that ruling to the Court of Appeals.
The Court of Appeals held that police did not have probable cause to
arrest her for driving under the influence because sitting in the driver's
seat of a running car while awake does not, in and of itself, demonstrate
operation or physical control of a motor vehicle. Four factors are used to
determine whether a person was operating or in physical control of a
vehicle while intoxicated:
(1) whether or not the person in the vehicle was asleep or
awake; (2) whether or not the motor was running; (3) the
location of the vehicle and all of the circumstances bearing
on how the vehicle arrived at that location; and (4) the
intent of the person behind the wheel. Wells v.
Commonwealth, 709 S.W.2d 847, 849 (Ky. App. 1986)
The first two Wells factors are not in dispute. Ms. Martin was awake and
the car was running. However, her vehicle was properly parked.
Moreover, said the Court of Appeals, she "was merely using the vehicle
for its seat from which she could comfortably smoke and text" and was
going to stay the night, which is not evidence of intending to drive. The
first two Wells factors were not enough to demonstrate "a fair probability"
that Ms. Martin was operating or in physical control of the vehicle.

E.

Turner v. Commonwealth, 538 S.W.3d 305 (Ky. App. 2018)
Mr. Turner was convicted of trafficking in a controlled substance in the
second degree at trial. A bifurcated sentencing phase then took place.
The jury first had to determine whether he was a subsequent offender
and then whether he was a persistent felony offender in the second
degree. He was found guilty of both and sentenced to ten years in prison.
He argued that KRS 532.080(10) dictated that he could not be subjected
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to enhancement both as a subsequent offender and as a persistent felony
offender.
The Court of Appeals held that both enhancements may apply. Turner
was convicted under KRS 218A.1413(1)(c). Both first and subsequent
violations of subsection (1)(c) are Class D felonies. A first offense carries
a 1-3 year sentence. A subsequent offense carries a 1-5 year sentence.
KRS 532.080(10)(a) is a new provision added to PFO statute in HB 463.
It says "this section shall not apply to a person convicted of a criminal
offense if the penalty for that offense was increased from a misdemeanor
to a felony, or from a lower felony classification to a higher felony
classification, because the conviction constituted a second or subsequent
violation of that statute." Examining the plain language of the statute, the
Court ruled that the enhancement prohibition does not apply here
because the conviction was not enhanced "from a misdemeanor to a
felony, or from a lower felony classification to a higher felony
classification."
F.

Evans v. Commonwealth, 544 S.W.3d 166 (Ky. 2018)
Mr. Evans was serving a four-year sentence at the Kentucky State
Penitentiary. While there, he had been placed into segregation "because
he had threatened to harm himself." He also "had a long history of mental
illness." When three corrections officers went to his cell to move him to a
different cell in January 2015, he took off his smock, placed it in the toilet,
and then apparently tried to flood the cell by repeatedly flushing the toilet.
He then took the smock out of the toilet and threw it at the officers. All
three officers testified that they were splashed with a liquid that smelled
like urine.
Mr. Evans was convicted of three counts of assault in the third degree.
During the penalty phase of the trial, Probation and Parole testified that if
Mr. Evans received the maximum 15 year sentence, he would be eligible
for parole after three years. The Commonwealth then stated during its
penalty-phase closing that "if you gave him the maximum, he's only
looking at three years to serve[.]" Defense counsel did not object. The
trial court did not answer the jury's question during deliberations regarding
how much time Mr. Evans would serve if he was given a four-year
sentence for each charge. The jury recommended four years for each
count to run consecutively, for a total of 12 years to serve.
The Court of Appeals held the Commonwealth's misstatement of the law
that Mr. Evans was "only looking" at his parole eligibility date was
palpable error. The Commonwealth misstated the law when it argued that
a defendant's parole eligibility date is the sentence that the defendant will
serve. Ruppee v. Commonwealth, 754 S.W.2d 852, 853 (Ky. 1988). This
is because:
(1) "there is no guarantee that [the defendant] will be
paroled at his first eligibility date" and (2) even if he or she
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is paroled, they will remain under that sentence and facing
possible re-imprisonment while on parole. Id.
The error here was palpable error in that it was a mistake that "seriously
affected the fairness, integrity, or public reputation of the proceeding."
Newcomb v. Commonwealth, 410 S.W.3d 63, 79 (Ky. 2013) (further
citations omitted). The jury's unanswered question about how much time
Mr. Evans would serve if he was sentenced to four years for each count
demonstrated that the prosecutor's comment caused a palpable error.
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RED HOT TOPICS IN ELDER LAW

On July 1, 2015, 47.8 million people were age 65 and older in the United States.1 That
number is projected to be 98.2 million by year 2060.2 People in this age group will
account for nearly one in four U.S. residents.3 Of the 98.2 million over age 65, 19.7
million will be age 85 or older.4 Ideally, these record breaking statistics mean: more time
with family members, more traditions passed down, and countless opportunities for
healthcare and medicinal advances. This also means that the law needs to quickly adapt
in order to be cognizant of other outcomes seriously affecting our aging Americans such
as: financial abuse; financial care and assistance; healthcare aid for our seniors; and
how to maintain a quality of life to which they are accustomed on a day-to-day basis.
As people age, they become more vulnerable to many forms of abuse, including fiscal
exploitation. According to the World Health Organization, approximately, one in six older
adults worldwide are considered to be victims of some form of abuse.5 This article will
discuss new laws that affect all Kentucky citizens, but have special significance for aging
and disabled populations. Next, the article will address fiscal exploitation of the elderly, a
sad outcome when vulnerable clients do not have sufficient protections.
The first section of the materials addresses recent Kentucky legislative changes. These
specific new laws should provide lawyers with additional tools to help protect, work with
— and if necessary work around — aging clients. Elder Law practitioners and those
working with younger, equally vulnerable populations benefit from these legislative
actions which include: amendments to the Kentucky Guardianship law, the
Commonwealth's joining a nationwide guardianship network (WINGS), adoption of major
parts of the Uniform Power of Attorney Act, and expanding consumer freeze protections.
Hopefully, these new laws and regulations will aid Kentucky attorneys in reducing fiscal
exploitation of our elderly and other vulnerable citizens. The potential impact of this
exploitation and the effect of such fiscal harm is more fully explored in the latter part of
the materials.

1

Older Americans Month: May 2017 – Facts for Features, United States Census Bureau,
Release Number CB17-FF.08, April 10, 2017 (https://www.census.gov/newsroom/facts-forfeatures/2017/cb17-ff08.html) (last updated May 2, 2017)
2
3
4

Id.
Id.
Id.

5

World Health Organization Abuse of Older People on the Rise – 1 in 6 Affected (June 2017)
accessible at: http://www.who.int/en/news-room/fact-sheets/detail/elder-abuse
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2018 LEGISLATIVE CHANGES
Sara Johnston

Information contained herein represents legislation passed by the 2018 Kentucky
General Assembly in Regular Session. Full summaries of legislation can be found online
and in print from the Legislative Research Commission. Copies of bills may be obtained
online at: http://www.lrc.ky.gov/record/18RS/record.htm or from the Public Bill Room at:
Legislative Research Commission
State Capitol
700 Capital Avenue
Frankfort, Kentucky 40601
Guardianship Guidance and Clarification – Amendments to KRS 210.290; KRS 387.510;
KRS 387.540; KRS 387.570; KRS 387.580; KRS 387.590; KRS 387.610; KRS 387.660;
KRS 387.670; KRS 387.680; KRS 387.700; KRS 387.710
The objective of guardianship proceedings is to preserve individual dignity, respect, and
independence of our aging and disabled Kentuckians who can no longer make certain
decisions.6 The importance of guardians is only continuing to grow given the rising
number of disabled Kentuckians and the number of guardians neglecting their duties.
Some examples of disabilities that might require guardianship intervention include a
developmental disability, traumatic brain injury (TBI), or dementia. Not everyone with a
disability is cognitively impaired and in need of a state guardian. Further, it was not the
intent of the legislature that every disabled person has a guardian or conservator
appointed.7
There are several types of guardianship, but the overall goal is to determine which civil
rights the person can retain and which are necessary for a guardian to receive. Once
guardianship is granted, a legal relationship exists between the guardian and the ward.8
A "public" guardianship results when the courts appoint the Cabinet for Health and
Family Services to serve as legal guardian instead of a private citizen (usually a family
member) or professional organization.9 The need for a public guardian is usually the
result of: a lack of suitable family members or friends; a lack of resources to employ a
private guardian; or a combination of the two.10 The new amendments provide instruction
6

Department for Aging and Independent Living, Cabinet for Health and Family Services,
Kentucky State Guardianship, https://www.ardfky.org/sites/ardfky.org/files/
Jessica%20Wayne%20-%20PPT%20(KY%20State%20Guardianship).pdf, at 3 (last updated
2016).
7

Legislative Research Commission note by chairman of the Guardianship subcommittee of the
1980-82 Interim Joint Committee on Judiciary Statutes, in a letter to the Deputy Director and
Reviser of Statutes, dated 2-7-86.
8
9

Id.at 6.
Id.

10

Id.
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primarily for the Cabinet for Health and Family Services, but also clarify certain aspects
of private guardianship.
A path of less resistance could be executing a well-drafted power of attorney.
Frequently, a power of attorney can avoid a guardianship proceeding by specifically
granting an agent authority to take whatever steps necessary to allow the principal to
continue on with everyday life. Powers of attorney and the recent legislative update
regarding these documents will be discussed later in the article.
I.

THE BONES OF THE BILL
A.

Amend KRS 210.290, relating to public guardianship, to specify when the
Cabinet for Health and Family Services may be appointed as a resident's
limited guardian, guardian, limited conservator, or conservator.
Prior language in KRS 210.290(2): Whenever a resident of the state is
adjudged partially disabled or disabled and no other suitable person or
entity is available and willing to act as limited guardian, guardian, limited
conservator, or conservator, the cabinet, acting through its designated
officer, may apply to the District Court of the county in which the
adjudication is made for appointment as limited guardian, guardian,
limited conservator, or conservator for such partially disabled or disabled
person.
Amended language changes "may apply" to "may be appointed as the
resident's limited guardian, guardian, limited conservator, or conservator."

B.

Amend KRS 387.510 to provide that a guardian or limited guardian is to
manage the personal affairs of a disabled person.
Prior language:

C.



"Guardian" means any individual, agency, or corporation
appointed by the court to have full care, custody, and control of a
disabled person and to manage his financial resources; and



"Limited Guardian" means a guardian who possesses fewer than
all of the legal powers and duties of a full guardian and whose
powers and duties have been specifically enumerated by court
order.

Amend KRS 387.540 to allow a physician’s assistant to be part of an
interdisciplinary evaluation team.
Prior to the amendment, the interdisciplinary team consisted of a
physician, an advanced practice registered nurse, a psychologist, and a
person licensed or certified as a social worker or an employee of the
Cabinet for Health and Family Services who meets the qualifications of
KRS 335.080(1)(a), (b), and (c) or KRS 335.090(1)(a), (b), and (c).
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D.

Amend KRS 387.570 and 387.580 to retain the right to a jury trial in a
guardianship competency hearing if demanded by or on behalf of any
party.
This amendment is more complicated in structure. The amendment
removes "have a jury trial" from Section 387.570; however, this
amendment does not remove all jury trial provisions. The new language
continues to give the respondent the right to present evidence and to
confront and cross-examine all witnesses. The limitation on the jury trial is
structured as follows:
(7) The hearing shall be a jury trial, unless:
(a) The respondent if present, counsel for the
respondent, and the attorney for the Commonwealth
agree to a bench trial;
(b) No objection to a bench trial is made by an
interested person or entity; and
(c) The interdisciplinary evaluation report prepared
for the proceeding reflects a unanimous consensus
of the persons preparing it that the respondent is
disabled or partially disabled, the court has reviewed
the report, and the court finds no cause to require a
jury trial.
This issue of allowing for a guardianship without a jury trial has divided
the elder law attorneys in Kentucky. On one hand, we routinely see
instances where there is no need to put an individual through the (often
times) humiliating trial process because nothing is contested. On the
other hand, the result of a guardianship, if granted, is taking away basic
rights afforded to us by the U.S. Constitution.

E.

Amend KRS 387.590 to clarify that the same individual, agency, or
corporation may be both a guardian and a conservator.

F.

Amend KRS 387.610 to allow an advanced practice registered nurse or a
physician assistant working within his or her scope of practice to verify a
renewal petition for guardianship or conservatorship.

G.

Amend KRS 387.660 to remove custody from a guardian's powers and
duties.

H.

Amend KRS 387.680 to clarify that a limited conservator or conservator
may establish or place financial resources in a trust.
Prior statutory language clarified that the Cabinet may invest funds in
bonds or other securities guaranteed by the United States, and may sell
or exchange such securities in its discretion, but was silent as to trusts.

I.

Amend KRS 387.670, 387.700, and 387.710 to conform.
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For those curious about learning more about the Kentucky Guardianship, please visit
www.kyguardianship.org and download the KGA's Guardianship Manual.
II.

WINGS
This joint resolution recommended that the Cabinet for Health and Family
Services and the Administrative Office of the Courts create a pilot Working
Interdisciplinary Networks of Guardianship Stakeholders, or WINGS, to examine
how Kentucky's adult guardianship is working and to identify needed changes.
The statute states that WINGS is a "court-community partnership that drives
changes affecting the ways courts and guardians practice."11
Although Kentucky is not the first state to suggest such a pilot, this initiative is
revolutionary for Kentucky and has the potential to provide necessary
improvement to the guardianship process and for the Kentuckians that rely on it.
While several Kentuckians have been hard at work to improve the fragmented
guardianship process, there is still a lot of work to do. The stakeholders will
consist of family members who have been affected by guardianship, experienced
elder law attorneys and other professionals who know the ins and outs of
guardianship, how it is administered in differing counties, and where the major
problems are.
The initiative is for two years, and proposed changed will be submitted January
1st of each year.

III.

POWERS OF ATTORNEY: CHAPTER 457 ESTABLISHED
A.

Background
Powers of attorney are vital tools that are designed to help individuals
proactively plan for both short-term and long-term disability. These tools
allow the individual (the "principal") to choose who they want to make
decisions for them if they are unable, and decide the extent of power they
want to voluntarily authorize if and when this disability arises. These
documents are crucial to continued quality of life for our elderly and
disabled Kentuckians. Because they are so vital, lawyers are frequently
called upon to draft powers of attorney.
Somewhere along the way, however, Kentucky fell behind. Because our
statutory law was so vague, often times general practice attorneys and
online legal programs prepare one-page powers of attorney that do not
meet Kentucky's specificity requirements or clients' needs. Similarly,
Kentucky health care and financial businesses refused powers of attorney
(even the well-drafted, highly specific ones) because there was no law
limiting the liability those individuals accepting the power of attorney could
sustain. The result was two-fold: 1) Your power of attorney is powerless,
and; 2) You must go through the timely and stressful guardianship
process.

11

18 RS HJR 33, line 5.
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In 2006, the Uniform Power of Attorney Act (the "UPOAA") was created to
provide uniformity and enhance the usefulness of powers of attorney
while protecting the principal, the agent, and those who deal with the
agent.12 The UPOAA has four articles: the first contains general
provisions related to the substance and use of a power of attorney; the
second provides default definitions for the various areas of authority that
can be granted to an agent and expressly indicates which powers must
have express language in order to be granted; the third article is a form
designed for use by lawyers and lay people with a sample agent
certification form; the fourth article has provisions relating to other law and
powers of attorney enacted prior to the UPOAA.
This past session, Kentucky utilized the UPOAA's vision and tailored it to
Kentucky's needs through this power of attorney statute. This chapter is
aimed at providing guidance, balance, and instruction to the agent, the
principal, the attorney drafting the document, and the institutions receiving
these documents. The new law focused on tailoring the first and fourth
articles.
B.

Bones of the Bill
Does this statute affect all powers of attorney?
House Bill 11, or Kentucky's new Power of Attorney Act (the "Act"), does
not apply to all kinds of powers of attorney. Section 3 specifically exempts
the following powers (unless the power of attorney otherwise provides):
1.

A power to the extent it is coupled with an interest in the subject of
the power including a power given to or for the benefit of a creditor
in connection with a credit transaction;

2.

A power to make health care decisions including but not limited to
health care decisions outlined in KRS 311.621 to 311.643;

3.

Proxy or other delegation to exercise voting rights or management
right with respect to an entity;

4.

A power created on a form prescribed by a government or
governmental subdivision, agency or instrumentality for a
governmental purpose;

5.

A power for reciprocal insurers;

6.

A power given by a member of the United States Armed Forces, a
person serving as a merchant seaman, or a person outside the

12

Power of Attorney Summary, The National Conference of Commissioners on Uniform State
Laws, (http://www.uniformlaws.org/ActSummary.aspx?title=Power%20of%20Attorney), last
updated 2018).
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United States in connection with war activities as detailed in KRS
Chapter 384; and
7.

A power for the temporary delegation of parental rights.
This statute also does not affect powers of attorney that were
drafted prior to the effective date.13 Powers of attorney that were
previously executed before the effective date of this Act are valid
so long as its execution complied with the law of the state as it
existed at the time of execution. 14

C.

Definitions and Procedures Clarified
Prior to HB 11, Kentucky law provided little to no guidance on specific
definitions and procedures necessary to ensure a power of attorney's
validity not just in the eyes of the law, but in the eyes of institutions
accepting the power of attorney when incapacity occurs. Section 2 of HB
11 lists definitions for terms relevant to the statute, including, but not
limited to: "Agent", "Incapacity", and "Sign."
Section 8 provides for a principal to nominate a conservator or guardian
of the principal's estate. This nomination shall be treated as an indication
of the principal's preference as to the person or entity to be appointed as
his or her conservator or guardian and the court is instructed to give this
preference due consideration.
Further, Section 10 clarifies that when a court appoints a limited
conservator, limited guardian, or guardian, the power of attorney
terminates unless the court specifically provides that the power of
attorney shall remain in effect.
Simple clarifications, such as what constitutes a signature15, when an
agent's authority terminates16 and whether a copy has the same effect as
an original17 are now spelled out in statutory law.
Section 9 explains how to interpret when a power of attorney is effective,
and once that is determined, what steps may further be required. This
section also allows an authorized agent to access relevant health care
information to determine whether the principal is incapacitated, unless the
power of attorney otherwise provides.

13

The effective date is July 15, 2018.

14

18 RS, House Bill 11/SCS 1, Section 6.

15

Id. at Section 5.

16

Id. at Section 8 and Section 10.

17

Id. at Section 6.
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If there are co-agents, each co-agent may exercise its authority
independently unless the power of attorney provides otherwise.18 This
issue was of particular concern when there were to co-agents, the power
of attorney was silent as to independent exercise of authority, and an
agent needed to sign a check, for example.
D.

Changes to Signature and Witness Requirements
This section requires a power of attorney to be signed in the presence of
two disinterested witnesses. This section also allows for individuals who
are not physically able to sign, for example, a quadriplegic individual, to
direct another individual to sign so long as the reason for this method
being used is stated somewhere in the power of attorney.
Because powers of attorney are most often necessary when principals
cannot act on their own behalf, concerns of fraud, abuse and neglect
often surround these documents. It is not unusual for an agent (or
someone claiming to be an agent) to drain accounts and make
unauthorized purchases. For these reasons, two signatures of
disinterested witnesses are now required for valid power of attorney
documents in Kentucky. The liability of the financial institutions receiving
the power of attorney is also statutorily limited.

E.

Responsibilities and Duties of the Agent
In a 2013 Bench and Bar article, written by fellow elder law attorneys, the
authors mentioned that Kentucky did not have a comprehensive power of
attorney statute which addresses the issues of agent accountability and
liability.19 The authors went on to state they believed "that to curb financial
abuse of the elderly, Kentucky agents should be statutorily classified as
fiduciaries."20 With the passage of House Bill 11, agents are now
statutorily required to act in good faith, loyally for the principal's benefit,
and with care, competence and diligence.21
Agents are also required to: keep a record of receipts, disbursements,
and transactions made on behalf of the principal;22 cooperate with the

18

Id. at Section 11(1).

19

Carolyn L. Kenton, Amy E. Dougherty, Robert L. McClelland, Monica M. McFarlin, "Kentucky
Powers of Attorney: A Necessary Planning Tool for End of Life," Bench & Bar (May 2013).
20

Id.

21

Note 2, supra at Section 14(1-2).

22

Id. at Section 14 (2)(d).
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health care agent;23 and attempt to preserve the principal's estate plan
according to relevant factors.24
While there are clear duties and responsibilities, with serious
repercussions, enacted for agents, an agent that acts in good faith is not
liable to any beneficiary of the principal's estate plan for failure to
preserve the plan.25 However, if an agent is selected because of special
skills or expertise, the special skills must be considered in determining
whether the agent has acted with care, competence, and diligence.26 If an
agent does not possess a special skill that is necessary to carry out an
agent's responsibility, they may delegate that task to another individual.27
For example, if the agent is responsible for maintaining a residence and
the residence needs electrical work, the agent may hire an electrician to
preserve the residence and the agent is not liable for an error or default
that the electrician may make so long as the agent exercised diligence in
selecting and monitoring that person.28 As long as an agent acts with
care, competence, and diligence for the best interest of the principal, the
agent is not liable solely because the agent also received a benefit from
the act.29
The agent accepts appointment as an agent under a power of attorney by
exercising authority or performing duties as an agent or by any other
assertion or conduct indicating acceptance.30 The agent's authority
terminates when the principal revokes the authority; the agent dies,
becomes incapacitated, or resigns; an action is filed for the dissolution of
marriage to the principal unless the power of attorney otherwise provides;
or the power of attorney terminates.31 If an agent's authority has been
revoked without the agent's actual knowledge of the termination and the
agent acts in good faith under the power of attorney, the act binds the
principal unless the act would be otherwise invalid or unenforceable.32

23

Id. at Section 14(2)e).

24

Id. at Section 14(2)(f).

25

Id. at Section 14(3).

26

Id. at Section 14(5).

27

Id. at Section 14(7).

28

Id.

29

Id. at Section 14(4).

30

Id. at Section 13.

31

Id. at Section 10(2).

32

Id.
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Agents are now required to report a breach or imminent breach of
fiduciary duty by another agent of the same principal if they have actual
knowledge.33 The agent shall notify the principal and, if the principal is
incapacitated, take any action reasonably appropriate in the
circumstances to safeguard the principal's best interest. An agent who
fails to notify the principal or take action is liable for reasonably
foreseeable damages that could have been avoided if the agent had
notified the principal or taken such action.34
For agents abusing their power under a power of attorney, other
individuals racing to guardianship court was often the only option for the
abuse to stop. Though improvements are being made, Kentucky
guardianship proceedings can be timely, costly, and fragmented. Effective
July 15, 2018, this statute will allow certain people to petition the district
court to construe a power of attorney or review the agents' conduct and
grant appropriate relief.35 This is beneficial both in monitoring an agent's
conduct, and in affording third parties accepting these documents an
option to have the document interpreted.
If agents violate their duties and responsibilities, they are liable to the
principal or the principal's successors in interest for the amount required
to restore the value of the misused asset to what it would have been and
to reimburse the principal or the principal's successors in interest for the
attorney's fees and cost paid on the agent's behalf.36
F.

Third Party Acceptance
Businesses asked to accept Kentucky powers of attorney often hesitate
or refuse to accept the document. This is due, in large part, to the lack of
direction the law provides in the way of what is required. This is also due
to the lack of protection the law affords institutions in the way of who is
liable for an agent's fraudulent behavior. Frequently, a specific and wellexecuted power of attorney will be deemed "powerless" if it is not on the
institution's one page form. The new law throws some "teeth" into
Kentucky law to specify: who is required to accept a power of attorney,
what are the options if third parties are not sure of its validity, and who is
liable should an agent misbehave or misappropriate funds.37

33
34

Id. at Section 11(4).
Id.

35

Id. at Section 16(1).

36

Id. at Section 17 (1&2).

37

Id. at Sections 19 – 20.
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G.

The Good Faith Requirement
The new general rule is if someone accepts a notarized power of attorney
without actual knowledge that the power of attorney is invalid or that the
agent is violating their duties, the individual accepting the power of
attorney may rely on the power of attorney.38 The statute states that if a
person accepts an acknowledged power of attorney without actual
knowledge that the signature is not genuine, that person may rely on the
presumption that the signature is genuine.39 Further, if a person who in
good faith accepts an acknowledged power of attorney without actual
knowledge that the power of attorney or the individual's authority is void
or that the agent is exceeding authority, that person may rely upon the
power of attorney as if the power of attorney were genuine, valid, and still
in effect.40
Protection is afforded to the person who accepts the power of attorney so
long as the person accepts and relies on the power of attorney in good
faith.41 Further, a person that accepts a power of attorney pursuant to
these sections shall not be responsible to determine or ensure the proper
application of funds or property by the agent.42

H.

Additional Assurances are Available
If a person is asked to accept a power of attorney, that person may
request and rely upon an agent's certification under penalty of perjury of
any factual matter concerning the principal, agent, or power of law; an
English translation; and an opinion of counsel as to any matter of law
concerning the power of attorney if the person making the request
provides in a writing or other record the reason for the request.43 If an
English translation or an opinion of counsel is requested, this must be
provided at the principal's expense unless the request is made more than
seven business days after the power of attorney is presented for
acceptance.44
If an acknowledged power of attorney is presented, it shall either be
accepted or a certification, translation, or opinion of counsel will be

38

Section 19.

39

Id. at Section 19(2).

40

Id. at Section 19(3).

41

Id. at Section 20(4).

42

Id.

43

Id. at Section 19(4).

44

Id. at Section 19(5).
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requested.45 This shall be requested no later than seven business days
after the presentation of the power of attorney for acceptance.46 If a
certification, translation, or opinion of counsel is requested, the person
shall accept the power of attorney no later than five business days after
its receipt.47 A person may not require additional or different forms of a
power of attorney for authority granted in the power of attorney
presented.48
A person is not always required to accept an acknowledged power of
attorney. If the acceptance of the power of attorney is inconsistent with
federal law, the person has actual knowledge of terminated agent
authority, a request for a certification, translation or opinion is refused, or
the person believes in good faith the power is not valid, the person may
refuse the power of attorney.49 Similarly, if the person makes or has
actual knowledge that another person has made a report to the Cabinet
for Health and Family Services stating a good faith belief that the principal
may be subject to financial or physical abuse, neglect or exploitation, the
person may refuse the power of attorney.
For the first time in Kentucky, there are statutory consequences to
anyone who refuses a power of attorney in violation of Section 20. These
consequences are a court order mandating the acceptance, and liability
for reasonable attorney's fees and costs.
I.

In Summary
This statute encourages acceptance of powers of attorney by third
persons, safeguards those who are incapacitated, and provides much
clearer guidelines for agents and drafting attorneys. This statute provides
broad protection for good faith acceptance or refusal of acknowledged
powers of attorney and consequences for unreasonable refusals.
Properly advising future principals and creating detailed powers of
attorneys are still serious requirements under Kentucky law, however, this
law aims to afford many balanced requirements and safeguards for the
principal, the agent, and the institutions accepting the power of attorney.
Whether you are an attorney who has been drafting detailed powers of
attorneys for several years or you are just starting out, it is important that
attorneys review these updates in detail in order to comply with the new
requirements and advise clients on what their responsibilities are.

45
46

Id. at Section 20(1)(a).
Id.

47

Id. at Section 20(1)(b).

48

Id. at Section 20(1)(c).

49

Id. at Section 20(2).
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J.

Consumer Freeze - What If I Am Worried about Financial Exploitation
Today? – KRS 367.364
For individuals who are already experiencing financial abuse from a
relative or criminal, recommend that they take advantage of the consumer
freeze. A consumer freeze, also known as a security freeze, allows you to
restrict access to your credit report, making it more difficult for identity
thieves to open new accounts in your name. This does not affect one's
credit score, prevent access to the free annual credit report, keep you
from opening a new account, applying for a job, renting an apartment, or
buying insurance. However, if you are considering opening an account, or
taking actions where your credit score will be checked, you will need to
temporarily lift the freeze. This can be done for a specific time period, or
for a specific person/entity.
It is important to note that this does not prevent criminals from accessing
pre-existing accounts, so those will still need to be monitored.

K.

What If I Am the Agent under a Principal's Power of Attorney Who Is
Worried about Financial Exploitation?
As of January 1, 2018, Kentucky law permits requests for a security
freeze on a "protected person's" record or credit report. A protected
person under this statute includes incapacitated individuals or individuals
who have had a guardian or conservator appointed. The law also includes
"teeth" with liability for willful noncompliance.50
The statute creates a system for an agent, guardian, or conservator to
make the freeze request.51 If the individual at risk of harm is able to do so,
they may submit a written notarized statement signed by a representative
that "expressly describes the authority of the representative to act on
behalf of a protected person." 52

For additional guidance on avoiding or mitigating financial exploitation, kindly continue to
the following section, "Fiscal Exploitation of the Elderly: Who's Grabbing Granny's Gold?
(and How Can We Stop Them?)." This material is excerpted from the upcoming UK/CLE
Elder Law in Kentucky Handbook (June 2018).

50

KRS 367.364

51

KRS 367.364(1)(d)

52

Id.
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FISCAL EXPLOITATION OF THE ELDERLY:
WHO'S GRABBING GRANNY'S GOLD? (AND HOW CAN WE STOP THEM?)
Shari Polur

I.

INTRODUCTION TO THE PROBLEM: A CASE STUDY
Eve and her daughter, Grace* (*names are pseudonyms) entered my office early
on a Wednesday morning. Eve was a bright, articulate, and well-groomed woman
in her early 70s. Initially, we discussed Eve's long-term legal and financial plans,
her housing and socializing, and her driving habits. Eve shared with me that she
was generally in great health but had been diagnosed with Alzheimer's. She
noted that it had not really interfered much with her ability to function
independently, although she was concerned that it might affect her in the future.
She explained that presently, the only thing she noticed was a bit of trouble
remembering directions when she drove. Eve insisted that there were no other
issues. I asked if Eve had any challenges with money, as this was often the first
area where memory challenges become apparent. She candidly acknowledged
that she had been the victim of a scam several months prior, but would not be
taken advantage of again. "I felt so foolish!" exclaimed this former bank
employee. Given Eve's self-awareness, her articulate responses, and her
understanding of having been exploited previously, I begin to question why
Grace had concerns about Eve's vulnerability on financial matters.
Then, Eve's daughter leaned over, patted Eve's hand and suggested, "Mom, why
don't you tell Shari about your boyfriend, Bob?" Giggling slightly, Eve then
proceeded to tell me about her boyfriend, Bob, and how deeply in love they were.
She let me know that he lived in Northern Kentucky, and that they were in daily
contact, through instant messages and texts. He was planning to move in with
Eve, although they agreed to keep their assets separate. Of course, Eve shared
somewhat conspiratorially he would continue serving in President Trump's
Cabinet. Bob never asked for any money; although Eve admitted reluctantly, Bob
recently had been forced to borrow $5,000 to come visit since the Department of
Homeland Security had temporarily held up his assets.
Eve is still awaiting her boyfriend's arrival. Eve is also awaiting delivery of her two
cars and other prizes from a sweepstakes for which she had paid, to date, in
excess of $100,000 in taxes and fees.

II.

DEFINING THE ISSUE
A.

Scope
According to the World Health Organization, approximately, one in six
older adults worldwide are considered to be victims of some form of
abuse. See "World Health Organization Abuse of Older People on the
Rise – 1 in 6 Affected" (June 2017) accessible at:
http://www.who.int/mediacentre/factsheets/fs357/en/. Among the many
forms of elder abuse is financial exploitation. It is estimated that
worldwide nearly seven percent of the elderly who are abused are
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subjected to financial abuse. Id. In the United States, the most current
estimated figure is 10 percent. See U.S. Department of Justice's Elder
Justice
Initiative
homepage,
accessible
at:
http//www.justice.gov/elderjustice. It is universally agreed that fiscal
exploitation of the elderly is a crime that is woefully underreported. Id.
As the population of seniors in this country continues to expand, this
issue is rapidly becoming pandemic. In 2000, a National Association of
Adult Protective Services Administrators survey stated that financial
exploitation comprised 13 percent of investigated abuse allegations. See
Teaster, P.B.A Response to the Abuse of Vulnerable Adults: The 2000
Survey of State Adult Protective Service National Center on Elder Abuse,
2003. Those in the field generally agree that elder exploitation is generally
underreported and undocumented. More recently, a 2010 study
concluded that financial abuse was one of the most common forms of
elder abuse, often accompanying other abuses, such as verbal or
physical. See Acierno, Ronald, Heidi Resnick, Dean Kilpatrick, John
Boyle, Kenneth Steve, and Wendy Muzzy. National Elder Mistreatment
Study, 2008 [United States] ICPSR28561-v1. Ann Arbor, MI: Interuniversity Consortium for Political and Social Research [distributor], 201302-13. (accessed June 21, 2018) https://www.ncjrs.gov/pdffiles1/nij/
grants/226456.pdf; see also T. Price, T., King, P., Dillard, R. and Bulot, J.
"Elder Financial Exploitation: Implications for Future Policy and Research
in Elder Mistreatment" West J. Emerg. Med. 2011 Jul; 12(3): 354-356.
Kentucky's Department for Community Based Services received 27,474
calls concerning possible elder abuse in 2016. Of those 11,248 (41
percent) merited adult protective services investigation pursuant to state
law. In those cases, 4,300 allegations were investigated that involved
caregiver neglect (2,933 counts) or exploitation (1,367 counts). Kentucky
Department for Health and Family Service, Department for Community
Based Services Kentucky Elder Abuse Report 2016 (accessed October
29, 2017) https://chfs.ky.gov/Pages/index.aspx/. Notwithstanding the
likelihood of underreporting, the sheer number of alleged instances of
neglect or exploitation of the elderly in Kentucky is chilling.
B.

Definitions
Fiscal exploitation of the elderly is generally defined as illegal or improper
use of an older person's assets, property, or funds. This can encompass
theft, misuse or misappropriation, failure to pay bills, and the like. (See
Section [12.5], infra.) The term is intentionally broad in scope.
One notable challenge, whether looking within Kentucky, nationally, or
globally is that the term elderly is not uniformly defined. The term elder
can vary, encompassing persons who are over age 50 (American
Association of Retired Persons,) to those at least age 65 (as defined
generally by Medicare and public benefits) to the explicit age delineated
within a statute or regulation. The Kentucky Cabinet for Health and Family
Services ("the Cabinet") by its Department of Community Based Services
produces an annual report on Elder Abuse in Kentucky. In that report,
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"elder" is defined as a person over 60 years of age. Similarly, a relevant
portion of the United States Code defines "elder" as an individual age 60
or older. 42 USC Section 1397j (5). For simplicity, this chapter will refer
generally to the population of Americans who are at least 60 years of age.
C.

Signs of Fiscal Exploitation
The following is a list of common indicators of financial abuse. Familiarity
with these signs will help raise awareness of possible fiscal exploitation of
the elderly:

D.

1.

Elder lacks amenities that appear affordable.

2.

Elder voluntarily gives excessive monetary or lavish gifts to unpaid
companions or paid caregivers.

3.

Elder's funds are controlled by a caregiver but client's needs are
not being met.

4.

Elder signs new legal documents (deed, power of attorney, will)
but is unable to explain why changes are necessary or is unable
to remember or understand the transaction.

5.

Elder is accompanied by someone who helps client use an ATM
card or cash checks.

6.

Elder withdraws uncharacteristically large amounts of cash or
depletes accounts without explanation.

7.

Elder is not permitted to explain why money is needed or
payments are made.

8.

Elder is confused or unable to remember why money left an
account, wallet or purse.

9.

Elder has frequent unpaid bills, despite apparent sufficient
financial resources to make payments.

10.

Elder's non-monetary valuables are missing (jewelry, furniture,
other items).

11.

Elder has a new friend who seems to have appeared from
nowhere.

Impact of Financial Abuse
There are significant expenses associated with financial abuse. According
to a 2015 study by True Link Financial, research estimates that $36.48
billion each year is lost to financial abuse of the elderly, a number that is
12 times greater than what was previously reported. See The True Link
Report on Elder Financial Abuse (January 2015) Laurie Orlov, primary
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researcher, produced by True Link Financial, (accessed October 29,
2017) at: http://documents.truelinkfinancial.com/True-Link-Report-OnElder-Financial-Abuse-012815.pdf (hereinafter True Link).
According to the True Link study, approximately 36.9 percent of elders
over age 65 are affected by fiscal exploitation in any five year period. Id.
This is a staggering number. Let us examine the harm with respect for the
parties affected.
1.

Individual victim losses.
Obviously, the elderly victim of exploitation often suffers
immediate monetary losses, as well as potential future losses,
such as the inability to pay for food or caregiver support. Some
older financial abuse victims may become unable to continue
paying mortgages or taxes and lose their homes. Certain victims
may be unable to purchase necessary pharmaceuticals or medical
supplies. Elderly victims who are deemed to have gifted away
assets may find themselves unable to qualify for critical public
benefits, such as Medicaid, which is public assistance of last
resort.
There are also non-monetary losses. Of equal importance but
more ephemeral is the cost to the elderly victim's dignity, sense of
security, and emotional well-being. Older victims of fiscal
exploitation may suffer loss of close relationships, and potential
isolation or further isolation. Subsequent guardianship or
institutionalization of elderly financial exploitation victims may
have catastrophic costs, both financial and psychological. See
Yufan Huang, and Alan Lawitz, New York State Cost of Financial
Exploitation Study (June 2016) New York State Office of Children
and Family Services Bureau of Research, Evaluation, and
Performance
Analytics
(accessed
October
29,
2017)
https://ocfs.ny.gov/main/reports/Cost%20of%20Financial%20Expl
oitation%20Study%20FINAL%20May%202016.pdf.
Chillingly, it is estimated that 954,000 elderly Americans are
currently skipping meals as a result of financial abuse. True Link
at 2.

2.

Cost to the family.
A second victimization occurs within the family of the elderly
abuse victim. Family members may have to suddenly and without
preparation step in to help elderly victims. The elderly victim may
require some assistance or full-time care, all of which may need to
be supplied in dollars or hours by the victim's relatives. Caregivers
are then subject to their own "burnout." Caregiver relatives, and
those who must employ and supervise caregivers from a distance,
risk their own future needs as they pay for their elderly parents' or
grandparents' care. Relatives of the elderly abuse victims are
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subject to worse health outcomes and greater financial strain than
their non-similarly situated counterparts.
When an elderly person falls victim to fiscal abuse, relatives (and
friends) often step in, and provide informal caregiving. The care
provided by relatives comes at great expense. In a 2014 study,
the estimated cost of such caregiving by relatives and friends was
set at $522 billion annually. Chari, A.V., Engberg, J., Ray, K., and
Mehrotra, A. The Opportunity Costs of Informal Elder-Care in the
United States: New Estimates from the American Time Use
Survey published online by Health Services Research (vol 50) 3
(June
2015)
(accessed
October
30,
2017)
at:
http://www.hsr.org/hsr/abstract.jsp?aid=5049745094.
With respect to both the elderly victims of exploitation and often
their relatives, the quality of life decreases.
3.

Societal expenses.
Incidences of fiscal exploitation are costly to society as a whole as
we struggle to address these crimes. As noted previously, the
estimated pecuniary loss is $36.48 billion annually. This is due to
several factors.
Once an elderly victim has fewer financial and caregiver
resources, social programs and health care services may be
required to supplement remaining assets. Since many of the
stolen assets cannot be replaced, and the elderly victims are unlikely to reenter the workforce, the negative impact of the fiscal
exploitation may extend for years. Huang and Lawitz, supra, at 2223. Federal and state resources funding Medicaid are impacted by
indigent elderly victims in need of care. Emergency room visits
and hospital admissions increase as a result.
Police and sheriff departments, and investigative units of Adult
Protective Services incur costs in investigating allegations of fiscal
(and other forms) of elder abuse. The judicial system must
address cases brought before it, expending valuable resources in
prosecuting these crimes, and less frequently, civil actions for
recovery of assets. The courts must also administer guardianship,
conservatorship, and curatorship proceedings. As a high percent
of elderly with diminished capacity suffer disproportionally from
fiscal exploitation, these cases are difficult and costly to pursue.
Victims with poor memories make poor witnesses.
There are other, perhaps less direct, expenses to society. For
example, the financial services industry is negatively impacted,
both in direct losses and in time required to investigate and
document the fraud against elderly clients. Businesses suffer
when family members must be absent or distracted by preventing
or redressing elder relatives' exploitation. As cited above, informal
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caregiving that must be undertaken for elderly relatives who have
lost assets is expensive, not least to employers of the caregivers.
III.

CHALLENGES TO COMBATING FISCAL ABUSE
Given the staggering costs, it would seem wise to prevent, defend against, and
prosecute fiscal exploitation. There are, however, significant roadblocks to
addressing financial abuse of the elderly.
A.

Variations in Reporting
While there are numerous agencies and programs to whom reports of elder abuse, including exploitation, can be made, there is no uniformity of
reporting systems within the Commonwealth of Kentucky or nationally. It
is challenging to address a problem with no consistency in reporting
schemes or methodology. Consequently, with no uniform reporting
system in place, exploitation of the elderly is often underreported. See NY
Office of Children and Family Services, Under the Radar: The New York
State Elder Abuse Prevalence Study (2011) available at:
https://ocfs.ny.gov/main/reports/Under%20the%20Radar%2005%2012%2
011%20final%20report.pdf (finding that most elder abuse is unreported),
see also the National Center on Elder Abuse.

B.

Underreporting
Underreporting of elder abuse is a primary challenge. According to the
National Criminal Victimization Survey (data collected by the Bureau of
Justice Statistics, see Data Collection: National Crime Victimization
Survey ("NCVS") at: https://www.bjs.gov/index.cfm?ty=dcdetails&iid=
%0b245%3E (accessed January 3, 2018)), elderly Americans are the
least likely of all age groups to report victimization. Numerous reasons
drive this failure to report, including:
1.

Shame – Elderly individuals may be ashamed at having been
"taken" and be unwilling to be further shamed by making a report.
Many older individuals would rather suffer the loss of assets rather
than the loss of additional dignity at having been fleeced.

2.

Lack of Awareness – Elderly victims, particularly those suffering
from dementia, may be unaware that they have been victimized.
Further, even elderly victims not suffering from dementia may be
less capable at handling financial matters than they once were,
and may be unaware of the fiscal exploitation.

3.

Inability to Access Help – Elderly victims of financial abuse may
be unable to access outside help, or may not realize what
resources are available to help them. Such victims are often
isolated, or dependent upon caregivers who are, or may be
working with, the perpetrators.
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C.

4.

Dependency – Often, those who were exploited are dependent
upon the very person who victimized them. This may result in
victims who are too fearful to accuse their perpetrators for fear of
being abandoned. Similarly, some elderly victims are unwilling to
accuse close family members, friends, or caregivers of having
perpetrated this crime out of a misplaced sense of loyalty.

5.

Fear – Elderly clients often express fear of losing dignity and
freedom. If an elderly victim fears that she will be considered
incompetent if a family member finds out that she was victimized,
she may elect not to reveal the abuse. If an elderly victim is afraid
of being sent to "the old age home" he may decide not to let
anyone know that his caregiver is stealing. To do so would be to
risk being deemed old and incapable of remaining at home.

Exploiter Is Commonly an "Insider"
It is widely known to professionals working with the aging population that
fiscal abusers are often trusted individuals: family members, caregivers,
or close friends. These insider relationships further complicate both
detecting and stopping the abuse. A caregiver, close "friend", or relative
may be able to cover up the financial exploitation for a long period of time
and is also capable of isolating the elderly victim to further hide a scheme.

D.

Online Anonymity
Conversely, as the baby boomers and other elderly people grow more
comfortable with technology, there is an ever-widening population of older
citizens on the internet. As we all know, one's online persona does not
always mirror one's real world identity. This anonymity permits both the
perpetrators and the victims to remain anonymous. See Lovett, K. and
Mackey, T. "Online Threats and the Medical Marketplace" National
Academy of Law Attorneys Journal Vol 9 (1) Spring 2013 at p. 91.

E.

Aging Victims Make Bad Witnesses
Elderly crime victims often have memory challenges, due to aging. As
such, when seeking to investigate and prosecute financial exploitation,
law enforcement and prosecutors may be hampered by the victims'
cognitive impairment. It is often difficult for older victims to recall details or
to serve as good witnesses.

F.

Scams Are Viral
One of the most challenging aspects of protecting elders from fiscal
exploitation is that these individuals are, like the rest of us, subject to
scams. Thus, in addition to the abuse from caregivers, family members,
and friends, elder victims can be exploited by con artists. These scams
can morph, like viruses, to avoid detection. Similar to viruses, these
scams can blossom quickly to affect large numbers of elderly.
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IV.

TYPICAL FINANCIAL SCAMS
According to the Federal Bureau of Investigation, the elderly need to be
particularly vigilant against fiscal exploitation, as seniors are targeted for several
keys reasons: they often own their own homes, have significant savings, and
commonly have great credit. See FBI: Fraud Against Senior website (accessed
October 29, 2017) at:
https://www.fbi.gov/scams-and-safety/common-fraudschemes/seniors.
To determine the extent of such fraud against seniors, the National Institute of
Justice funded a study to examine consumer fraud victimization among the
elderly, using a sample of 2,000 participants in Florida and Arizona. In the year of
the study, nearly six in 10 participants were targeted by at least one effort at
fiscal exploitation. The most prevalent scams included nonexistent prizes and
false magazine subscriptions, donations to fake charities, and scams to obtain
personal financial information. Holtfreter, K., Reisig, M., Mears, D. and Wolfe, S.,
Financial Exploitation of the Elderly in a Consumer Context, Final Report to the
National Institute of Justice, grant number 2010-IJ-CX-0008, March 2014, NCJ
245388, at: https://www.ncjrs.gov/pdffiles1/nij/grants/245388.pdf.
Financial scams targeting seniors are popular because the population of
Americans age 50 and older controls a great majority of the country's wealth,
much of it in liquid savings and retirement assets. Id. For this reason, the elderly
are likely victims for financial exploitation. In order to stop the fiscal abuse, it is
helpful to identify the most common financial scams being perpetrated on
seniors. The following list is a compilation of the prevalent scams in 2016-2017.
These were culled from numerous sources, including the AARP, the National
Council on Aging, the FBI, FINRA, and others:
A.

IRS Impersonation Scams – In this telephone scam, an individual calls
purporting to be an IRS Agent, threatening to imprison the victim, or seize
his or her assets if they fail to immediately pay income taxes owed from
prior tax years.

B.

Sweepstakes/Lottery Scams – This scam is conducted by telephone and
online, whereby the potential victim is congratulated on winning a lottery
or sweepstakes and informed that the winner need only send payments to
cover taxes, fees, or delivery charges in order to have the grand prize(s)
delivered.

C.

Medicare/Medicaid Scams – These telephone scams involve offers for
improved or less expensive insurance services or medical equipment.
The callers may also guarantee Medicaid eligibility to potential victims.
Recently, con artists have explained that a government card (Medicare or
Medicaid) needs to be replaced, and that personal information must be
provided.
Some of these scammers are seeking payments for insurance that does
not exist. Others are conning the elderly out of personal confidential
information. In other cases, the scammers are corrupt doctors or others
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defrauding Medicaid by charging excess fees for unnecessary tests or
equipment.
D.

Computer Scams – Too numerous to address here, but one such scam
begins with a call purportedly from a well-known technology company
allegedly offering to rid a victim's computer of a virus. The criminal obtains
remote access to the victim's computer and then installs spyware, steals
data from the victim's computer, or sends a bill for fraudulent services.

E.

Obituary Scams – Scammers review obituaries and call surviving
spouses claiming that decedent owes thousands of dollars in unpaid debt.
The scammer then threatens the grieving spouse with a lawsuit, eviction,
or loss of reputation if the debt is not paid immediately.

F.

Grandparent Scams – Often commencing with a call allegedly from a
grandchild trapped out of the country or an alleged police officer on the
grandchild's behalf, these are straightforward requests for money. The
caller instructs that the money be sent, often internationally, and
sometimes to a "bail bondsman" or "hospital". As with many scams, the
money is always requested in an untraceable form, such as by preloaded
gift card, Green Dot card, or wired through a third-party service.

G.

Romance/Sweetheart Scams – These scams are longer term and
conducted by email, text, and other electronic means to ensnare
unsuspecting victims. Ultimately, the victims believe themselves to be in
relationships and send money to their "loved ones."

H.

Government Grant Scams – Similar to the Sweepstakes/ Lottery scams,
these begin with a telephone call congratulating the potential victim on
winning a government grant that will be forwarded by check upon receipt
of any taxes, fees, or delivery charges that are due.

I.

Homeowner/Reverse Mortgage Scams – These internet-based scammers
pose as mortgage professionals and promise victims lower interest rate or
shorter mortgage timeframes. Buried in a stack of refinancing papers is a
deed that the unwitting victims sign thereby unknowingly signing away
their residence to the scammer.

J.

Identity Theft – This catch-all category addresses telephonic, text, email
and any other system designed to capture a potential victim's personal
information in order to steal the victim's identity, obtain credit or other
benefits in the victim's name, or for any other illegitimate purpose. This
can take the form of "phishing" emails or texts, or telephone calls
purportedly from a known banking or other institution.

In sum, there are countless scammers working to deprive the elderly of their
assets. While this is discussed more fully at Section [12.40], infra, the best advice
to avoid falling for these schemes is to simply hang up the telephone or delete
the email. It is critical for recipients of these calls, texts, and emails to verify the
identities of those seeking to make contact with them.
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V.

LEGISLATIVE SOLUTIONS
There are several federal and state laws that help address fiscal exploitation,
usually as part of a larger effort to combat elder abuse. A selection of these are
discussed below.
A.

Federal Law
1.

Older Americans Act.
One of the cornerstone federal laws designed to support the
elderly is the 1965 Older Americans Act ("OAA"). As its goal, this
legislation sought to aid older Americans seeking to age with
dignity, independently and at home, for as long as possible. 42
USC §3001 et seq. The OAA provides numerous home and
community-based services and supports, such as nutritional
programs, in-home services, transportation, legal services, and
caregiver support. In addition, the OAA establishes a national
system of Area Agencies on Aging, the organizational
infrastructure for providing OAA services on a local level. Of
significance to this chapter, the OAA also addresses elder justice,
including elder abuse prevention.

2.

Older Americans Act Reauthorization Act.
The Older Americans Act Reauthorization Act of 2016 expanded
certain protections of the OAA, notably against fiscal exploitation
of the elderly. In particular, it extended the term "abuse" to include
"knowing deprivation of goods or services that are necessary to
meet essential needs or to avoid physical or psychological harm.''
42 USC §3002(1). Further, the OAA Reauthorization Act
expanded the term "exploitation" to include "financial exploitation."
42 USC §3002(6).
Finally, the legislation strengthened long-term care ombudsman
service. The basis for these increased protections was research
demonstrating a connection between elder abuse and increased
societal costs for care, including nursing home care.

3.

Elder Justice Act.
The Elder Justice Act of 2010 ("EJA") was enacted as part of the
Patient Protection and Affordable Care Act. The EJA provides
federal resources to prevent and respond to abuse, neglect, and
exploitation of older Americans and, where appropriate, to
prosecute elder abuse, including neglect and exploitation. The
Elder Justice Act also seeks to protect elders with diminished
capacity, and bestows grants to state and community agencies to
create and promote awareness programs that focus on scams,
online fraud, and abuse.
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The Elder Justice Coordinating Council ("Council") (created
pursuant to 42 USC §1397k) made recommendations relating to
awareness, prevention, intervention, and responses to elder
abuse, neglect, and exploitation. Two of these recommendations
directly addressed fiscal exploitation of the elderly. One
recommendation was to "combat elder financial exploitation,
including abuse by fiduciaries." The Council suggested increased
federal efforts including "policy initiatives, coordination, oversight
and education, and by collaborating with industry to enhance fraud
detection and provide resources for victims." The final
recommendation involved "improved screening for dementia and
cognitive capacity, financial capacity, and financial exploitation."
The Council suggested increased training for Adult Protective
Services workers and first responders to screen for such
challenges.
See
https://www.acl.gov/sites/default/files/programs/201609/Eight_Recommendations_for_Increased_Federal_Involvement.
pdf .
4.

Elder Abuse Prevention and Prosecution Act
On October 18, 2017, President Trump signed the Elder Abuse
Prevention and Prosecution Act ("EAPPA"). Perhaps most
importantly, this law provides funding for the Elder Justice Act. In
particular, the law sets out requirements for the Department of
Justice to investigate and prosecute crimes involving elder abuse.
In addition, EAPPA extends federal criminal law to enhance
penalties for prohibited telemarketing and email marketing
directed at defrauding elders. It further expands the definition of
telemarketing and email marketing including "to induce investment
for financial profit, participation in a business opportunity, or
commitment to a loan." EAPPA, Title IV ("Robert Matava Elder
Abuse Prosecution Act of 2017"). This law also adds health care
fraud to the list of fraud offenses subject to enhanced penalties.

5.

FINRA Rules Protecting Senior and Vulnerable Adults From
Financial Exploitation.
The Financial Industry Regulatory Authority ("FINRA") is an
independent, not-for-profit organization authorized by Congress to
protect and regulate the broker-dealer industry. This selfgoverning organization oversees almost all US stockbrokers and
brokerage firms. In February 2017, FINRA received approval from
the Securities and Exchange Commission, which oversees
FINRA, to put in place new standard, uniform protections to
protect seniors and other vulnerable investors from fiscal
exploitation.
The new protection comprises two sections. FINRA new Rule
2165 is entitled "Financial Exploitation of Specified Adults" and it
permits member firms with a "safe harbor" mechanism to place
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temporary holds on disbursements of funds or securities, and
specified customer's accounts where there is a reasonable belief
that financial exploitation is or has occurred. The second rule
change amends existing FINRA Rule 4512 (customer account
information) to require member firms make reasonable efforts to
obtain contact information for a "trusted contact person" upon (1)
opening an account, or (2) updating a client's account information.
These changes became effective February 5, 2018.
In addition to these changes, FINRA already provides additional
guidance for investors seeking to avoid securities exploitation:

B.



Securities Helpline for Seniors (844-574-3577).



Scam Meter (a four question survey to test a proffered
investment product).
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Kentucky Laws, Rules, Regulations, and Policies
1.

Mandatory reporting of elder abuse.
Kentucky is a state that requires suspected reporting of adult
abuse, neglect, or exploitation. KRS 209.030 These reports are
permissible or mandatory even for attorneys under certain
circumstances. See Section [12.27], supra. The Cabinet has
primary responsibility for investigating and providing protective
services under this law. Specifically, the law further mandates that
"any person, including but not limited to...caretaker" who has a
reasonable suspicion that an adult has been abused, neglected,
or exploited must report or cause reports to be made verbally or in
writing to the Cabinet. KRS 209.030 (1), (2).

2.

Caregiver misconduct registry.
After such allegations are investigated, the Cabinet must maintain
a central registry of caregivers for whom misconduct has been
substantiated. Such misconduct encompasses "exploitation" which
can include "obtaining or using another person's resources,
including but not limited to funds, assets, or property, by
deception, intimidation, or similar means, with the intent to deprive
the person of those resources." KRS 209.032(5), 209.020(9), 922
KAR 5:070 Section 2 at 7(c)(5). The caregiver misconduct registry
contains the names of individuals employed or expecting to be
compensated who abused, neglected, or exploited an adult as per
922 KAR 5:070, and whose bad acts were substantiated on or
after July 15, 2014.
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The Kentucky Adult Caregiver Misconduct Registry can be
accessed on- line at:
<https://prdweb.chfs.ky.gov/KACMR/Home.aspx>.
Representatives of a Vulnerable Adult Service Provider (as
defined in KRS 209.032), such as most day and institutional care
settings for adults, or an individual making a self-query can
determine whether there has been a substantiated finding of adult
abuse, neglect, or exploitation made against caregivers. This
registry is to be used to verify individuals seeking employment,
volunteer positions of the provider, or those involved in direct
caregiving role in a private setting. It is a free, secure, and
convenient tool for vulnerable adult service providers and private
home-based employers to screen out prospective caregivers who
have been identified as perpetrators.
3.

Supreme Court Rules for attorneys.
While attorneys cannot generally reveal client confidences, ethics
rules permit an attorney to reveal necessary information to comply
with a law, such as the mandatory elder abuse reporting law cited
in Section [12.25], supra. Supreme Court Rule 3.130(1.6)(b)(4)
sets forth ethical guidance on safeguarding confidentiality of
information of a client. It clarifies that an attorney "may reveal
information relating to the representation of a client to the extent
the lawyer reasonably believes necessary...to comply with other
law or a court order." Id.
Additional Supreme Court Rules provide guidance on counseling
clients with diminished capacity, who are frequently among the
elderly. SCR 3.130(1.14). When the lawyer reasonably believes
that the client suffers from "diminished capacity, is at risk of
substantial...financial...harm unless action is taken, and cannot
adequately act in the client's own interest..." then the attorney is
permitted to take "reasonably necessary protective action
including consulting with individuals or entities that have the ability
to take action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, conservator or
guardian." SCR 3.130(1.14)(b) (emphasis added).
At Commentary (5) ("Taking Protective Action") the Supreme
Court further guides an attorney, suggesting concrete actions to
be taken to protect the client with diminished capacity:
If a lawyer reasonably believes that a client is at
risk of substantial physical, financial or other harm
unless action is taken, and that a normal clientlawyer relationship cannot be maintained as
provided in paragraph (a) because the client lacks
sufficient capacity to communicate or to make
adequately considered decisions in connection with
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the representation, then paragraph (b) permits the
lawyer to take protective measures deemed
necessary. Such measures could include:
consulting with family members, using a
reconsideration period to permit clarification or
improvement of circumstances, using voluntary
surrogate decision making tools such as durable
powers of attorney or consulting with support
groups, professional services, adult-protective
agencies or other individuals or entities that have
the ability to protect the client. In taking any
protective action, the lawyer should be guided by
such factors as the wishes and values of the client
to the extent known, the client's best interests and
the goals of intruding into the client's decision
making autonomy to the least extent feasible,
maximizing client capacities and respecting the
client's family and social connections.
SCR 3.130(1.14) at Commentary (5).
4.

No profiting from victims of elder exploitation.
Many states have so-called "slayer laws" whereby a person who
intentionally and without justification kills another cannot benefit
from that killing, by inheritance or otherwise. As of 2012, Kentucky
has mandated the forfeiture of the right to receive property from a
victim after killing or victimizing another under certain conditions.
Kentucky bars felons convicted of elder abuse, including those
who financially exploit the elderly, from inheriting property from
their victims, including as joint tenants, heirs-at-law, beneficiaries,
or otherwise. KRS 381.280.

5.

State trust fund for elderly and vulnerable victims.
What if the elderly exploitation victims have no beneficiaries
except for the abusers? In that case, the elderly victims' assets
may escheat to Kentucky's elder and vulnerable adult victims trust
fund. KRS 393, KRS 41.305. Money can be disbursed from the
fund to develop or operate an elder or vulnerable adult abuse,
neglect, or financial exploitation prevention or intervention
program. Funds can also be disbursed to help law enforcement,
prosecution, or court-based programs that enhance case
investigations, or for public education and awareness of elder
abuse or financial exploitation, and for similar projects.

6.

Consumer credit security freezes.53

53

Supra, at page 11, Consumer Freeze - What If I Am Worried about Financial Exploitation
Today? – KRS 367.3645.
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VI.

PRACTICAL SOLUTIONS FOR THE PRACTITIONER
Elderly clients deserve counsel and support to avoid catastrophic outcomes,
such as the loss of a residence, dignity, and health. Attorneys can assist in
various ways beyond the dictates of the laws, rules and regulations discussed
above at Section [12.24], et seq. What is called for is recognition of the issues,
education, and providing solutions, both legal and nonlegal. Below are some
suggested actions for attorneys to help support elderly clients avoid becoming
victims of fiscal exploitation.
A.

Legal Documents and Strategies
1.

General durable Power of Attorney.
This is the primary document for authorizing a fiduciary to act with
regard to a person's legal and financial matters. When prepared in
the context of long term care, it must be "durable" meaning that it
survives the principal's incapacity or disability. This document
should also be robust and specifically permit gifting, dealing with
government entities, sale of real property, guardianship
preferences, and the like. Power of attorney documents are often
the first line of defense to mitigate the risk of financial exploitation.

2.

Trusts.
Trusts are vehicles for maintaining control over assets, even when
the principal can no longer do so. As trust documents nominate
who is empowered to handle a person's assets, trusts are
valuable for safeguarding assets. Trusts are formal agreements, in
contrast to powers of attorney, which are voluntary authorizations.
A good trust can serve as protection against future fiscal
exploitation.

3.

Undue influence and capacity.
Attorneys are responsible for determining that a client has
capacity. (See generally Kentucky Supreme Court Rules of
Professional Conduct at SCR 3.130(1.1), (ethical rules for
attorneys relating to client competency)). Additionally, counselors
must verify that elderly clients are not being unduly influenced by
others when making decisions. By this, attorneys must verify that
elderly clients are expressing their own wishes, and not those of
others. At times, this can be ascertained simply by meeting with
the elderly client alone. Other times, more in depth investigation
will be required. One good resource for making these
determinations is Assessment of Older Adults with Diminished
Capacity: A Handbook for Lawyers. This handbook is a joint
production of the American Bar Association and the American
Psychological Association.
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4.

Judicial intervention.
If need be, lawyers can work with family members to establish
court supervision over a person and/or a person's finances.
Guardianship is discussed in detail in Chapter 7 of this volume.
Briefly, there are three major options. See KRS 387.510 et seq.

5.

a.

Guardian – A "guardian" is a court appointed individual,
agency, or corporation that has full care, custody, and
control of a disabled person and manages that person's
financial resources. Id. A guardianship can be either full or
partial, as per court order.

b.

Conservator – A "conservator" is a court appointed
individual, agency, or corporation charged with managing
the financial resources of a disabled person. Id.
Conservatorships can be either full or limited, as per court
order.

c.

Curatorship – A "curatorship" is a voluntary request for
judicial
supervision,
unlike
a
guardianship
or
conservatorship proceeding. Individuals who cannot
manage their own property can petition the court to appoint
a "curator" to manage that individual's property.

Contact other professionals.
Develop relationships with financial institutions and understand
their "vulnerable client" reporting requirements. Obtain
authorization and make contact with clients' own financial
advisors, creating a team approach to safeguarding elderly clients
and their assets. Be aware that banking institutions are required to
file Suspicious Activity Reports with the appropriate regulatory
authority, much like the mandatory reporting of suspected elder
abuse, neglect, and exploitation.

B.

Other Counsel for Clients
1.

Fiscal management.
Many elderly clients, even those who may have been good money
managers at earlier points in time, need guidance on fiscal
management as they age. In some circumstances, guidance may
involve encouraging supervision by a trusted friend, relative, or
bank officer or counselor. In other cases, the advice might be to
establish a joint checking account with a trusted family member or
long-term friend, who should be advised to review financial
statements frequently. As ever, adding a power of attorney to the
account is a form of additional control. In general, encourage
redundant and duplicative supervision over older clients' accounts,
but only with carefully screened agents.
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With respect for all clients, but especially with elderly clients,
encourage discussions with family members regarding where
financial and legal documents are maintained, and who should
have access and when. Conversely, explain how to limit access,
appropriately, to the elder person's finances and legal documents.
2.

Scam awareness.
To stay current on the most prevalent scams in the state,
members of the public can sign up for Scam Alerts by texting
KYOAG Scam to GOV311 (468311) or enrolling online at:
https://ag.ky.gov/scams.
AARP's services include "scam alerts" for its members. These can
be found both online at the AARP website <http://www.aarp.org>
and hard-copy sources, such as the monthly AARP Bulletin (see
"Money" and "Consumer Protection" section) and in AARP: The
Magazine. Recent scam alerts have involved moving scams,
telephone fraud, IRS scams, and top scams. See, e.g.,
https://www.aarp.org/money/scams-fraud/info-2017/fraudprotection-ultimate-guide.html ("How to Stop Fraud: Your Guide to
Beating the Crooks") AARP Bulletin, April/May 2017.

3.

Ombudsman.
An ombudsman is generally defined as a government official who
listens to complaints and advocates for individuals against abusive
or bad practices. In Kentucky, the Long Term Care Ombudsman
listens to concerns and may intervene on behalf of an individual to
improve the long-term care system. Contact the state Long Term
Care Ombudsman at 859-277-9215 or 1-800-372-2991, by email
at:
Sherry.Carnahan@ky.gov,
or
on
the
website
http://www.ombuddy.org/state-long-term-care-ombudsmanprogram/

C.

Referrals
1.

Adult protective services.
As discussed in Section [12.25], supra, elder abuse, including
exploitation, must be reported in Kentucky. The Commonwealth of
Kentucky has a 24-hour toll-free hotline to report elder abuse at 1877-597-2331 or 1-800-752-6200. Refer to Adult Protective
Services by telephone at 502-564-7043.
For out-of-state clients or relatives of clients, locate their nearest
Adult Protective Services, as well as other services, by calling
Eldercare Locator. Eldercare Locator is a national resource
network established under the OOA, accessible by telephone at 1613

800-677-1116,
Index.aspx/.
2.

or

by visiting

https://eldercare.acl.gov/Public/

Kentucky Attorney General
The Commonwealth of Kentucky Office of the Attorney General
maintains a Consumer Protection Hotline that can be reached at
1-888-432-9257. The Attorney General's Office has expanded its
elder abuse hotline to operate full-time, seven days a week. That
telephone number is 1-877-ABUSE-TIP (1-877-228-7384). This
office intakes referrals and investigates suspected elder abuse
and consumer complaints, including claims against charities. The
Attorney General's Medicaid Fraud and Abuse Control Division
sued for the recovery of more than $8 million in fraudulent
Medicaid claims. It also provides guidance regarding protecting
one's identity. Most importantly, perhaps, it prosecutes those who
abuse elderly Kentuckians, fiscally or otherwise.

3.

Local police or sheriff department.
In some circumstances, clients or their relatives need to simply
call the local law enforcement, including police or sheriff
departments. In some counties, there are dedicated task forces
comprising several professional lines, such as the Crimes Against
Seniors Squad in Jefferson County. Their telephone number is
502-574-2278.

4.

Federal financial institutions.
While elderly clients may not be aware, the financial services
industry has become more savvy and more involved in protecting
its elderly clients. Most institutions now have systems in place for
reporting vulnerable clients including those who may have been
exploited or those appearing to suffer from diminishing capacity.
By law, financial institutions file "Suspicious Activity Reports" with
the Treasury Department regarding suspicious activity that may
involve money laundering, and terrorist financing, as well as elder
abuse and other consumer fraud. While these reports must be
filed by banking institutions, elderly victims, their families, and
counsel may bring issues of financial abuse to the attention of the
financial institution.

5.

Federal enforcement resources.
HUD Office of the Inspector General
Phone: 1-800-347-3735
Email: hotline@hudoig.gov
Federal Trade Commission: Complaint Assistance
Phone: 1-877-FTC-HELP (1-877-382-4357)
Email: spam@uce.gov
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Financial Fraud Enforcement Task Force
Phone: 202-514-2000
Email: ffetf@doj.gov
Web:
https://www.stopfraud.gov/sf/elder-fraud-and-financialexploitation
D.

Fiscal Exploitation Education Resources
Elderly clients, attorneys, and the public can benefit from more education
in the area of fiscal exploitation. Following are several helpful resources.
1.

Attorney Training
"Online Elder Abuse Training for Legal Services Providers" is a
four hour webinar offered by the Department of Justice's Office for
Victims of Crime, in collaboration with the Access to Justice
Initiative and the Elder Justice Initiative. It is a free, online elder
abuse training course that can be taken in sections and at the
attorney's own desk.

2.

Investment Fraud
FINRA (the Financial Industry Regulatory Authority, an
independent regulatory organization) provides investor education
series brochures including some aimed at understanding the
warning signs of fraud. See http://www.finra.org/investors/redflags-fraud. Additionally, FINRA has a helpline dedicated to elderly
investors who have questions or concerns about brokerage or
investment accounts. See http://www.finra.org/seniorhelpline or by
telephone at: 1-844-574-3577.
FINRA offers both web-based and DVD training such as the joint
FINRA and the Better Business Bureau's SaveAndInvest.org
documentary, Trick$ of the Trade: Outsmarting Investment Fraud.
This documentary explores how to identify fraud, including
common tricks and traps. The viewer will also see real-life stories
and finally be introduced to tools to protect the elderly person from
succumbing to financial scams.

3.

Financial Literacy
Most elderly clients and many attorneys could benefit from a
financial literacy course for adults such as the Federal Deposit
Insurance Corporation's "Money Smart For Older Adults." This
course focuses on educating older adults and their caregivers. It
seeks to teach elderly people to recognize and avoid scams and
other forms of financial exploitation.
For less high-tech training, SaveAndInvest.org also publishes
brochures such as "Fighting Fraud 101: Smart Tips for Investors."
This brochure explains that con artists target older Americans,
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particularly those who are at or nearing retirement, because this
group is wealthy. The brochure proceeds to the psychology of
scams, and how to protect oneself from falling victim.
The Consumer Financial Protection Bureau has a wonderful
resource entitled, "Your Money, Your Goals" toolkit that includes a
section on financial scams. It can be ordered in regular or large
font, and in several languages. The toolkit can be downloaded
free
at:
https://www.consumerfinance.gov/practitionerresources/your-money-your-goals/toolkit/.
The Kentucky Cabinet for Health and Family Services hosts a
public service announcement in the form of a video entitled,
"Unheard Cries: Learn How to Recognize and Prevent Elder
Abuse." https://vimeo.com/182562966
E.

Other Protections
1.

Block residential and mobile telephone numbers.
There is a federal Do Not Call Registry. Clients can access it from
their computers at https://www.donotcall.gov/. Once on the site, a
client can block several numbers, perpetually, from receiving
legal, if unsolicited, calls.

2.

Stop unsolicited mail, phone calls, and email.
The Consumer Protection arm of the Federal Trade Commission
has a website that helps consumers stop unsolicited direct mail,
phone calls, and email. This includes prescreened offers of credit
and insurance. The site provides options for mail-based and
online opting out to stop these marketers. Call 888-5OPT-OUT
(888-567-8688) or visit https://www.optoutprescreen.com. Note,
however, that this will not prevent unscrupulous predators from
trying to exploit the elderly, and others as well. See
https://www.consumer.ftc.gov/articles/0262-stopping-unsolicitedmail-phone-calls-and-email for additional options on opting out.

3.

Stay active and engaged.
Remaining "in the home" should not be equated with staying
prison-like in the home. Isolation breeds opportunity for criminals,
and permits fewer friends to step in to assist. Being active in the
community keeps older minds sharp, and less likely to be
victimized.
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VII.

CONCLUSION
What then of Eve?
At the end of our meeting, Eve provided me with a copy of her power of attorney,
and gave me permission to communicate directly with her daughter Grace, her
financial advisor, and her estate planning attorney. After our meeting, Grace and
I spoke privately. I reached out to her financial planner, physician, estate
planning attorney, Rosalyn Carothers, and others. We worked together to design
a plan to help avoid further financial abuse of Eve. It was implemented within 48
hours. Eve no longer has access to the vast majority of her assets. Eve is still
waiting for the delivery of her sweepstakes prizes and for the visit from Bob.

VIII.

EPILOGUE
Our goal is for Kentucky to be the premier state for our elderly and disabled
communities. The adoption of these laws are certainly improvements, but we
have not yet perfected the process.
While there may be no perfect solution to meet the decision-making needs of our
aging Kentuckians, we aim to get as close as possible. When these laws become
effective, our goal is to discover what works and what doesn't. You are
particularly encouraged to review the current UPOAA and consider how Articles
Three and Four could be tailored and adopted in a way that would provide the
most benefit to aging and disabled Kentuckians.
These updates in the law aim to provide guidance and prevent financial abuse;
however, elderly clients are trusting and are at risk of fiscal exploitation. They
should be encouraged to share information only with those who need it, and not
to be too trusting. Simple guidance:
•

Be wary of "too good to be true" prizes, offers or prices.

•

Verify the identity of each caller, texter, and emailer without using the
information that person has provided.

•

Do not click on a link in an email from an unknown or unexpected source.

•

Make payments using trackable methods, not with gift or debit cards,
reloadable store cards, or untraceable wire transfers.
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IS KENTUCKY AT THE BACK OF THE PACK IN ANIMAL LAW?
KBA Animal Law Section

I.

HOW IS KENTUCKY PORTRAYED BY ANIMAL LEGAL ORGANIZATIONS
AND THE MEDIA?
A.

Report: Kentucky Last in Animal Protection Laws (The Richmond
Register; January 1, 2016)
http://www.richmondregister.com/news/report-kentucky-last-in-animalprotection-laws/article_a82b9d34-b004-11e5-b12e-7b71b5ef6cde.html

B.

Many of Kentucky’s Animal Shelters Don’t Comply with State Law
(Bowling Green Daily News; March 31, 2017)
http://www.bgdailynews.com/news/many-of-kentucky-s-animal-sheltersdon-t-comply-with/article_d3720e0c-1cbf-5437-9c6d-d4295fa23200.html

C.

Eleven Years in a Row, Kentucky Ranks Last for Protecting Animals,
Report Says (Lexington Herald-Leader, January 18, 2018)
http://www.kentucky.com/news/state/article195487129.html

D.

Kentucky: Ranked Worst State for Animal Safety (American Veterinarian,
January 13, 2017)
http://www.americanveterinarian.com/news/kentucky-ranked-worst-statefor-animal-safety

E.

Kentucky Shelters: Falling Short, Failing Animals (WFPL, March 7, 2017)
http://wfpl.org/kentucky-shelters-falling-short-failing-animals/

II.

STATE RANKINGS AND COMPARATIVE LAW RESOURCES
A.

The Animal Legal Defense Fund (ALDF) is the national organization
responsible for ranking states in terms of animal welfare laws. ALDF’s
mission is to protect the lives and advance the interests of animals
through the legal system. www.aldf.org/about-us

B.

ALDF provides yearly state rankings based on a comprehensive review of
each jurisdiction’s animal protection laws and is the longest-running
report of its kind.

C.

2017 State Rankings (Kentucky 54/56):
http://aldf.org/press-room/press-releases/best-worst-states-animalprotection-laws-2017-report-released/;

619

http://aldf.org/wp-content/uploads/2018/01/Rankings-Report2017_FINAL.pdf
D.

The Humane Society of the United States (HSUS) also provides yearly
Humane State rankings based on a wide set of animal welfare policies.
https://blog.humanesociety.org/2018/01/california-ranks-nations-humanestate-dakotas-mississippi-bottom-list.html

F.

2017 State Rankings (Kentucky 39/50):
https://blog.humanesociety.org/wp-content/uploads/2018/01/TotalScores-2017-3.pdf;https://blog.humanesociety.org/wp
content/uploads/2018/01/State-Rank-2017-AL-MO-2.pdf;
https://blog.humanesociety.org/wp-content/uploads/2018/01/State-Rank2017-MT-WY-1.pdf

G.

The Animal Legal & Historical Center (Michigan State University) provides
comparative laws across the United States on many dog/pet issues,
animal cruelty issues, amendments/ballot proposals, etc.
https://www.animallaw.info/site/comparative-tables

H.

See also, maps of United States laws.
https://www.animallaw.info/site/maps-us-laws

III.

IV.

HISTORY OF ANIMAL LAW IN KENTUCKY
A.

KRS Chapter 258

B.

KRS Chapter 321

C.

KRS Chapter 525

SIGNIFICANT ANIMAL-RELATED
KENTUCKY (2008-2018)

LEGISLATIVE

A.

Romeo’s Law (2008)

B.

Veterinary Client-Patient-Relationship (2009)

C.

Amendment to Dogfighting Law (2015)

D.

Increased Service Animal Protections (2017)

E.

Equine Forfeiture and Restitution (2017)
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DEVELOPMENTS

IN

V.

KENTUCKY AND NEIGHBORING JURISDICTIONS – ANIMAL RELATED
LAWS
A.

Protective Orders that Include Animals
1.

Kentucky.
In Kentucky, there is no statutory authority to issue protective
orders that include animals.

2.

Illinois.
725 ILCS 5/112A-14. Order of protection; remedies.
A court may issue a protective order if it finds that the petitioner
has been abused by a family or household member or the abuse
appears likely to occur if not prohibited. The court may order a
variety of remedies, including as follows: Subsection 11.5,
Protection of animals. "Grant the petitioner the exclusive care,
custody, or control of any animal owned, possessed, leased, kept,
or held by either the petitioner or the respondent or a minor child
residing in the residence or household of either the petitioner or
the respondent and order the respondent to stay away from the
animal and forbid the respondent from taking, transferring,
encumbering, concealing, harming, or otherwise disposing of the
animal."

3.

Indiana.
I.C. 34-26-5-9. Ex parte orders; authority and jurisdiction of court;
relief available; notification and effectiveness of order; subsequent
case or hearings.
The court may issue an order for protection ex parte or modify an
order for protection ex parte, or upon notice and after a hearing,
whether or not a respondent appears, issue or modify an order for
protection. Effective 2017, the court may grant the following relief
without notice and hearing in an ex parte order for protection or in
an ex parte order for protection modification:
(b)(5) Order that a petitioner has the exclusive possession, care,
custody, or control of any animal owned, possessed, kept, or
cared for by the petitioner, respondent, minor child of either the
petitioner or respondent, or any other family or household
member. (b)(6) Prohibit a respondent from removing, transferring,
injuring, concealing, harming, attacking, mistreating, threatening to
harm, or otherwise disposing of an animal described in subdivision
(5).
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4.

Ohio.
R.C. §3113.31. Domestic violence definitions; hearings.
In 2014, Ohio amended the statute addressing protection orders
concerning domestic violence or sexually oriented offenses. The
court now has the authority to grant any protection order or
consent agreement which may, under subsection (E)(1)(i) require
that the respondent not remove, damage, hide, harm, or dispose
of any companion animal owned or possessed by the petitioner;
and (j) authorizes the petitioner to remove a companion animal
owned by the petitioner from the possession of the respondent.
The statute also states that "companion animal" has the same
meaning as in section 959.131 of the Revised Code, which
defines it as any animal that is kept inside a residential dwelling
and any dog or cat regardless of where it is kept, and does not
include wild animals or livestock.

5.

Tennessee.
T.C.A. §36-3-601-606. Domestic Abuse.
Tennessee’s Domestic Abuse Act defines "abuse" to include
malicious damage to the personal property of the abused party,
including inflicting, or attempting to inflict, physical injury on any
animal owned, possessed, leased, kept, or held by an adult or
minor, or placing an adult or minor in fear of physical harm to any
animal owned, possessed, leased, kept, or held by the adult or
minor. Section 606(a)(9) states that a protection order granted
under this part to protect the petitioner from domestic abuse,
stalking, or sexual assault may include, but is not limited to:
directing the care, custody, or control of any animal owned,
possessed, leased, kept, or held by either party or a minor
residing in the household, and that in no instance shall the animal
be placed in the care, custody, or control of the respondent, but
shall instead be placed in the care, custody or control of the
petitioner or in an appropriate animal foster situation.

6.

Virginia.
Va. Code Ann. §§16.1-253, 16.1-253.1, 16.1-253.4, 16.1-279.1,
19.2-152.8, 19.2-152.9, and 19.2-152.10. Protective order in
cases of family abuse.
In 2014, Virginia amended its laws concerning emergency
protective orders, preliminary protective orders, and protective
orders to grant the person on whose behalf the order is issued the
possession of any companion animal as defined in §3.2-6500 if
such person meets the definition of owner in §3.2-6500. A
companion animal includes any family pets, such as dogs, cats,
hamsters, etc. However, the definition does not include farm
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animals. To meet the definition of an owner, a petitioner must
either have a property interest in the animal, keep or house the
animal, have the animal in their care, or have acted as custodian
of the animal.
7.

West Virginia.
W. Va. Code, §§48-27-503. Permissive provisions in protective
order; 48-27-702. Law-enforcement officers to provide information,
transportation and to report suspicions of animal cruelty.
The terms of a protective order may include (13) awarding the
petitioner the exclusive care, possession, or control of any animal
owned, possessed, leased, kept or held by either the petitioner or
the respondent or a minor child residing in the residence or
household of either the petitioner or the respondent and
prohibiting the respondent from taking, concealing, molesting,
physically injuring, killing or otherwise disposing of the animal and
limiting or precluding contact by the respondent with the animal.
In addition, whenever a law-enforcement officer, pursuant to a
response to an alleged incident of domestic violence, forms a
reasonable suspicion that an animal is a victim of cruel or
inhumane treatment, he or she shall report the suspicion and the
grounds therefor to the county humane officer within twenty-four
hours of the response to the alleged incident of domestic violence.

B.

Veterinary Reporting Laws
1.

Kentucky.
Kentucky is the only state that precludes veterinarians from
reporting suspected animal abuse. (KRS 321.185. Veterinarianclient-patient relationship.)

2.

Illinois.
510 ILCS 70/3.07. Veterinarian reports; humane euthanasia.
Any veterinarian in this State who observes or is presented with
an animal or animals for the treatment of aggravated cruelty under
Section 3.02 or torture under Section 3.03 of this Act must file a
report with the Department and cooperate with the Department by
furnishing the owner's name, the date of receipt of the animal or
animals and any treatment administered, and a description of the
animal or animals involved, including a microchip number if
applicable. Any veterinarian who in good faith makes a report, as
required by this Section, has immunity from any liability, civil,
criminal, or otherwise, that may result from his or her actions. For
the purposes of any proceedings, civil or criminal, the good faith of
the veterinarian shall be presumed.
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3.

Indiana.
I.C. 25-38.1-4-8.5. Immunity for reporting suspected animal
cruelty.
A veterinarian or registered veterinary technician who reports in
good faith and in the normal course of business a suspected
incident of animal cruelty under IC 35-46-3 to a law enforcement
officer is immune from liability in any civil or criminal action
brought for reporting the incident.

4.

Ohio.
In Ohio, there is no statutory authority addressing veterinary
reporting of animal cruelty.

5.

Tennessee.
In Tennessee, there is no statutory authority addressing veterinary
reporting of animal cruelty.

6.

Virginia.
Va. Code Ann. §54.1-3812.1. Reporting of animal cruelty.
Any person regulated by the Board who makes a report of
suspected animal cruelty or who provides records or information
related to a report of suspected cruelty or testifies in any judicial
proceeding arising from such report, records, or information shall
be immune from any civil or criminal liability or administrative
penalty or sanction on account of such report, records,
information, or testimony, unless such person acted in bad faith or
with malicious purpose.

7.

West Virginia.
W. Va. Code §7-10-4a. Reporting of animals abandoned,
neglected or cruelly treated; enforcement.
(a) It is the duty of any licensed veterinarian and the right of any
other person to report to a humane officer any animal found,
reasonably known or believed to be abandoned, neglected or
cruelly treated as set forth in this article, and such veterinarian or
other person may not be subject to any civil or criminal liability as
a result of such reporting.

C.

Protecting Animals in Hot Cars
1.

Kentucky.
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In Kentucky, there is no statutory authority addressing the issue of
animals in hot cars.
2.

Illinois.
510 ILCS 70/7.1. Confinement in motor vehicle.
No owner or person shall confine any animal in a motor vehicle in
such a manner that places it in a life or health threatening situation
by exposure to a prolonged period of extreme heat or cold, without
proper ventilation or other protection from such heat or cold. In
order to protect the health and safety of an animal, an animal
control officer, law enforcement officer, or Department investigator
who has probable cause to believe that this Section is being
violated shall have authority to enter such motor vehicle by any
reasonable means under the circumstances after making a
reasonable effort to locate the owner or other person responsible.

3.

Indiana.
I.C. 34-30-30-3. Entering motor vehicle to remove domestic
animal; partial liability for damage; conditions for partial immunity;
persons not liable.
A person who forcibly enters a motor vehicle to remove a
domestic animal from the motor vehicle is liable to the owner or
lessee for one-half of the damage caused by the forcible entry
(unless liability is waived). The person is immune from other
criminal and civil liability from the forcible entry. Certain conditions
must be met to qualify for immunity. Certain people are not liable
to the motor vehicle owner if acting in the course of employment to
remove an animal.

4.

Ohio.
R.C. §959.133. Immunity from liability for damage resulting from
forcible entry of motor vehicle for purpose of removing animal.
(A) Except as provided in division (C) of this section, a person
shall be immune from civil liability for any damage resulting from
the forcible entry of a motor vehicle for the purpose of removing
an animal from the vehicle if the person does all of the following:
(1) Determines the vehicle is locked or there is otherwise no
reasonable method for the animal to exit the vehicle.
(2) Has a good faith belief that forcible entry into the vehicle is
necessary because the animal is in imminent danger of suffering
harm if not immediately removed from the vehicle and, based
upon the circumstances known to the person at the time, the belief
is a reasonable one.
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(3) Has made a good faith effort to contact the local law
enforcement agency, the fire department, or a 9-1-1 operator prior
to forcibly entering the vehicle. If contact is not possible prior to
forcibly entering the vehicle, the person shall make contact as
soon as possible after forcibly entering the vehicle.
(4) Makes a good faith effort to place a notice on the vehicle's
windshield with the person's contact information, the reason the
entry was made, the location of the animal, and the fact that the
authorities have been notified.
(5) Remains with the animal in a safe location until law
enforcement or emergency responders arrive.
(6) Used not more force to enter the vehicle and remove the
animal from the vehicle than was necessary under the
circumstances.
(B) Nothing in this section shall affect the person's civil liability if
the person attempts to render aid to the animal in addition to what
is authorized by this section.
(C) A person shall not be immune from civil liability for any
damage resulting from the forcible entry of a motor vehicle for the
purpose of removing an animal from the vehicle if the person's
actions constitute recklessness or willful or wanton misconduct
with regard to the forcible entry of the motor vehicle.
(D) As used in this section, "harm" means injury or death.
5.

Tennessee.
T. C. A. §29-34-209. Forcible entry of a motor vehicle for purposes
of removing a minor or an animal.
(a) A person whose conduct conforms to the requirements of
subsection (b) shall be immune from civil liability for any damage
resulting from the forcible entry of a motor vehicle for the purpose
of removing a minor or an animal from the vehicle.
(b) Subsection (a) applies if the person:
(1) Determines the vehicle is locked or there is otherwise no
reasonable method for the minor or animal to exit the vehicle;
(2) Has a good faith belief that forcible entry into the vehicle is
necessary because the minor or animal is in imminent danger of
suffering harm if not immediately removed from the vehicle and,
based upon the circumstances known to the person at the time,
the belief is a reasonable one;
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(3) Has contacted either the local law enforcement agency, the fire
department, or a 911 operator prior to forcibly entering the vehicle;
(4) Places a notice on the vehicle's windshield with the person's
contact information, the reason the entry was made, the location
of the minor or animal, and the fact that the authorities have been
notified;
(5) Remains with the minor or animal in a safe location, out of the
elements but reasonably close to the vehicle, until law
enforcement, fire, or another emergency responder arrives; and
(6) Used no more force to enter the vehicle and remove the child
or animal from the vehicle than was necessary under the
circumstances.
(c) Nothing in this section shall affect the person's civil liability if
the person attempts to render aid to the minor or animal in
addition to what is authorized by this section.
6.

Virginia.
Va. Code Ann. §3.2-6504.1. Civil immunity; forcible entry of motor
vehicle to remove unattended companion animal.
No law-enforcement officer as defined in §9.1-101, firefighter as
defined in §65.2-102, emergency medical services personnel as
defined in §32.1-111.1, or animal control officer who in good faith
forcibly enters a motor vehicle in order to remove an unattended
companion animal that is at risk of serious bodily injury or death
shall be liable for any property damage to the vehicle entered or
injury to the animal resulting from such forcible entry and removal
of the animal, unless such property damage or injury results from
gross negligence or willful or wanton misconduct.

7.

West Virginia.
W. Va. Code §61-8-19. Cruelty to animals; penalties; exclusions.
Pursuant to subsection (a)(1)(E), it is unlawful for any person to
intentionally, knowingly, or recklessly leave an animal unattended
and confined in a motor vehicle when physical injury to or death of
the animal is likely to result.

D.

Bestiality Laws
1.

Kentucky.
In Kentucky, there is
criminalizing bestiality.
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no

statutory

authority

specifically

2.

Illinois.
720 I.L.C.S. 5/12-35. Sexual conduct or sexual contact with an
animal.

3.

Indiana.
I.C. 35-46-3-14. Bestiality.

4.

Ohio.
R.C. §959.21. Sexual conduct with an animal.

5.

Tennessee.
T. C. A. §39-14-214. Sexual activity involving an animal.

6.

Virginia.
Va. Code Ann. §18.2-361. Crimes against nature; penalty.

7.

West Virginia.
In West Virginia, there is no statutory authority specifically
criminalizing bestiality.

E.

Commercial Breeder Laws
1.

Kentucky.
In Kentucky, there is no statutory authority addressing commercial
breeders.

2.

Illinois.
225 I.L.C.S. 605/1 – 22. Illinois Animal Welfare Act.
Subsection 2 states that a "kennel operator" means any person
who sells, offers to sell, exchange, or offers for adoption with or
without charge dogs or dogs and cats which he has produced and
raised. A person who owns, has possession of, or harbors 5 or
less females capable of reproduction shall not be considered a
kennel operator. Subsection 3 states that no person shall engage
in business as a pet shop operator, dog dealer, kennel operator,
cattery operator, or operate a guard dog service, an animal control
facility or animal shelter or any combination thereof, in this State
without a license therefor issued by the Department. Subsection
2.2 states that no dog dealer, kennel operator, or cattery operator
shall separate a puppy or kitten from its mother, for the purpose of
sale, until such puppy or kitten has attained the age of 8 weeks.
This subsection also states that the licensee must maintain
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records on the origin and sale of all dogs. Subsection 18 states
that the licensee shall maintain sanitary conditions, insure proper
ventilation, provide adequate nutrition, and provide humane care
and treatment of all animals under his jurisdiction, among other
things.
3.

Indiana.
I.C. 15-21-1-1 to 15-21-1-7. Commercial dog breeder regulation.
Chapter 1, Section 4 states that a "commercial dog breeder"
means a person who maintains more than twenty (20) unaltered
female dogs that are at least twelve (12) months of age. Chapter
4 contains standards of care set forth in 9 CFR 3.1 to 3.12.
Chapter 5 contains provisions concerning records.

4.

Ohio.
R.C. § 956.01-18. Regulation and licensing of dog kennels.
These statutes define a "high volume breeder" as an
establishment that keeps, houses, and maintains adult breeding
dogs that produce at least nine litters of puppies in any given
calendar year and, in return for a fee or other consideration,
sells 60 or more adult dogs or puppies per calendar year.
Subsection 10 states that high volume breeders will be inspected
annually for compliance. Subsection 3 states that the director of
agriculture shall adopt rules in accordance with Chapter 119 of the
Revised to code to establish various requirements, including but
not limited to, standards of care governing house, nutrition,
exercise, grooming, biosecurity and disease control, waste
management, whelping, and any other general standards of care
for dogs.
*Effective March 2017, Subsection 23 states that Sections
956.181 to 956.23 of the Revised Code and section 956.99 of the
Revised Code constitute a comprehensive plan with respect to all
aspects of the regulation of pet stores. Accordingly, it is the intent
of the general assembly to preempt any local ordinance,
resolution, or other law adopted to regulate the sale, delivery,
barter, auction, broker, or transfer of a dog to a person from a pet
store.

5.

Tennessee.
T. C. A. §44-17-701 to 715. Commercial Breeder Act. (Expired
June 30, 2014.)
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6.

Virginia.
Va. Code Ann. §3.2-6507.1 to 6507.6. Commercial Dog Breeding
Operations.
Va. Code Ann. §§3.2-6500 defines a "commercial dog breeder" as
any person who, during any 12-month period, maintains 30 or
more adult female dogs for the primary purpose of the sale of their
offspring as companion animals. Va. Code Ann. §3.2-6507.1 to
6507.6. Commercial Dog Breeding Operations.

7.

West Virginia.
W. Va. Code, § 19-20-26. Commercial dog-breeding operations.
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