
Reformulating Form Contracts:  Choice of Law & Venue Selection Provisions 
 
Nearly every company has at least one, if not many, form contracts.  And those form business 
contracts likely contain some sort of choice of law provision that provides for the application and 
governance of a chosen state’s law.  For companies based or operating in Kentucky, that is often 
Kentucky law.  All too frequently, however, those provisions neglect to include key, desirable 
language that covers the related issues of venue and jurisdiction—or worse, they attempt to do so 
but are ineffectively drafted to achieve their intended purpose.  If and when litigation should 
arise over the contract or the contracting parties’ relationship, the well-known adage “an ounce 
of prevention is worth a pound of cure” holds particularly true.  Effectively drafted choice of 
law, venue selection, and jurisdictional provisions can save a company significant headaches, not 
to mention substantial time and expense in litigating issues that are otherwise avoidable.  In-
house counsel would be well-served by reviewing (or engaging outside counsel to review) their 
form contracts to ensure these provisions are up to date and properly drafted for their company’s 
interests.   
 
The most effective provisions will address and expressly resolve at least three key items: 

• governing law 
• where any dispute must take place 
• personal jurisdiction over the contracting parties 

The remainder of this article will provide a brief overview of those items, why they should be 
considered, and how best to formulate effective contractual language to make those terms 
enforceable. 
 
Choice of law 
 
Again, basic choice of law provisions are fairly commonplace.  Nevertheless, there are a few 
immediate considerations that should be taken into account.   
 
First, how far does the chosen law extend?  Very often, choice of law provisions are written in 
some variation of “any disputes arising from this contract will be governed by the law of X 
jurisdiction.”  Companies would do well to consider broadening that sort of language to 
effectively cover any tort or other claims that might arise, if not out of the contract directly, out 
of the relationship the contract creates between the parties.   
 
Second, it should be noted that when a dispute is brought in Kentucky, the jurisprudence in 
Kentucky has evolved such that Kentucky courts have become particularly hostile to the 
application of foreign law and will do everything they can to apply the law of the 
Commonwealth.  That may be of little consequence if Kentucky law is chosen to govern a 
dispute; however, if another jurisdiction’s law is preferable, care must be taken in drafting as 
close to an ironclad choice of law provision as possible, in order to best ensure the application of 
that chosen foreign jurisdiction’s law. 
 
Venue selection 
 



Venue selection provisions further the obvious goals of having some certainty and predictability 
where any disputes will take place and by what court they will be resolved.  Indeed, selecting a 
desirable venue—such as where a company is located or does business—can serve a number of 
interests, including, among other things: ease of access and convenience with respect to 
witnesses and documents; outside counsel’s familiarity with local rules, practice, and judges; 
and, of course, potentially enjoying more of a “home-court” advantage.  Venue selection 
provisions should thus be well crafted to achieve their intended purpose.  Far too often, however, 
such provisions are too loosely worded to do so.     
 
Most courts view venue selection provisions as appearing in one of two flavors:  mandatory or 
permissive.  A “mandatory” forum selection clause contains clear language indicating that 
jurisdiction and venue are vested exclusively in a particular forum.  Such clauses employ words 
and phrases like “all” or “any” when referring to potential disputes, and “must” or “shall” in 
establishing where those disputes must be brought.  By contrast, a “permissive” forum selection 
clause is one that merely authorizes jurisdiction and venue in a designated forum but does not 
prohibit litigation elsewhere.  Many courts, including those in Kentucky, will refuse to enforce a 
clause that fails to establish the parties’ intent that a designated forum is the only place where a 
dispute may take place.  Accordingly, a primary consideration should be to make the chosen 
venue exclusive and mandatory. 
 
Personal jurisdiction 
 
Quite often, a company may find itself entering into a contract with a non-Kentucky entity or 
resident.  And, frequently enough, that non-Kentucky party may have only limited (if any) 
connections to the Commonwealth.  In such instances—particularly where Kentucky is the 
contractually chosen forum—it is critically important that a company be able to secure personal 
jurisdiction in Kentucky over that non-Kentucky party.   
 
Some 10 years ago the Kentucky Supreme Court upended the law of personal jurisdiction by 
holding that Kentucky’s long-arm statute, KRS 454.210, should no longer be construed as 
extending to (and thus merging into) the limits of federal due process.  Instead, the Court decided 
that personal jurisdiction in Kentucky should require a separate analysis whether the 
nonresident’s conduct satisfied one of the long-arm statute’s enumerated provisions and, only 
then, a determination whether the exercise of personal jurisdiction comports with federal due 
process.  That first step has proven problematic, given the somewhat restrictive scope and 
language of KRS 454.210.  For example, there presently is a variety of arguably inconsistent 
interpretations as to what suffices for the statute’s “transacting any business” prong.  As a result, 
the case law on personal jurisdiction can be thorny and exceedingly fact-specific, and having to 
litigate the issue of personal jurisdiction at the outset of a dispute is frequently costly and time-
consuming.  Much of those challenges can be avoided, though, by the presence of a well-drafted 
jurisdictional provision in the parties’ contract. 
 
It has long been an established legal principle that a party may contractually waive its right to 
challenge personal jurisdiction.  Indeed, such contractual provisions are considered prima facie 
valid absent a strong showing of certain conditions that would defeat their validity.  As such, a 
company would do well to take advantage of that principle by including in its form contracts 



clear language that establishes both the other party’s consent to personal jurisdiction in 
Kentucky, and that party’s express waiver of any right to challenge personal jurisdiction.  The 
inclusion of well-drafted language to that effect may well avoid a personal jurisdiction challenge 
altogether or, if unavoidable, help to favorably resolve that issue with minimal litigation expense. 
 

*  *  * 
Despite their routine inclusion in form business contracts, choice of law and forum selection 
clauses seem far too rarely to receive the attention they deserve.  Sometimes they’re outdated, 
sometimes they’re incomplete, and sometimes they’re just poorly written—all of which risk 
unnecessary costs and expenses down the road if and when a transaction or a business 
relationship doesn’t go quite as planned.  In-house counsel would do well to take a serious look 
at their form contracts, or consider engaging outside counsel to do so.  Well-drafted choice of 
law, venue, and jurisdictional provisions offer not only the benefits of increased certainty and the 
effective accomplishment of their intended purpose, but also the real opportunity to avoid or 
minimize costly litigation. 
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